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COURT  RULES 


SUPREME  COURT  AND  DISTRICT  COURTS  OF  APPEAL  OF 

CALIFORNIA 


BUUD  L 

ADHUaiOIT  or  ATrOBSBTiL 

1.  Applicants  for  license  to  practice  as  at- 
tprneTs  and  conusellora  wUl  be  examined  In 
opoi  coDTt,  by  the  conrt  antliorlsed  by  law 
to  act  fn  ttiat  bebalf,  and  at  socb  r^ler 
times  as  satdi  court  shall  flz.  Until  further 
order  the  examination  will  be  based  upon 
the  following  boobs:  BIackstone*s  "Commen- 
taries," Kent's  "Commentaries,'*  Oreenleafs 
•^Wdttice"  (first  volume),  Story's  "Equity 
Jnriapmdence,"  Gould's  "Pleading,"  Lube's 
"Eqnl^  Pleading,"  Parsons  on  "Contracts," 
Pomeroy*B  vintrodnction  to  Municipal  Law," 
Code  of  ClTll  Procedure,  CItU  Code,  Constl- 
tntions  of  the  United  States  and  of  the  state 
of  California.  Persons  applying  for  admis- 
sion, whether  upon  examination  or  motion, 
must  personally  appear  la  court  at  the  time 
the  application  for  admission  Is  made.  No 
applicant  will  be  examined  unless  there  shall 
have  been  filed  with  the  clerk  of  the  court, 
before  the  day  on  which  the  application  Is 
made,  a  certificate  signed  by  at  least  two  at- 
torneys of  the  conrt,  each  of  whom  shall 
hare  been  regularly  engaged  In  practice  as 
such  attorney  for  at  least  four  years  next 
theretofore,  stating.  In  substance,  that  they 
have,  and  that  each  of  them  has.  carefully 
and  diligently  examined  the  applicant  touch- 
ing the  qualifications  of  such  applicant  in 
point  of  learning  In  the  law;  that  it  satis- 
factorily appeared  to  them,  and  to  each  of 
than,  upon  such  examination,  that  the  appli- 
cant bad  been  engaged  in  the  study  of  the 
law  for  a  period  of  time  to  be  named  in  the 
certificate,  naming  the  place  at  which,  and 
the  person  under  whom,  if  any,  such  study 
had  been  prosecuted;  that  the  applicant  had, 
during  that  time,  read  certain  books  of  law, 
which  books  shall  be  enumerated  In  the  cer- 
tiflcate ;  and  stating  any  other  fact  tending 
to  show  the  character  of  the  attainments  of 
the  applicant,  and  also  stating  that,  in  their 
opinion,  the  applicant  possesses  the  requisite 
qoallficaUons  in  point  of  learning  in  the  law 
to  be  wtttled  to  be  admitted  to  practice^ 

RB. 

8.  ThB  fee  (or  license  must  In  all  cases 
be  deposited  with  the  cleric  of  sudi  court 
before  the  application  Is  made,  to  be  re- 
tamed  to  the  applicant  In  case  of  rejection. 


that  a  person  may  make  a^ilication  and  be 
examined  and  admitted  in  another  appellate 
^strict  upon  filing  with  his  application  a 
written  statement  showing  good  cause  there- 
for, satisfactory  to  the  court  to  which  he 
applies,  accompanied  by  the  written  consent 
of  the  Presiding  Justice  of  the  appellate 
district  in  which  he  resides.  No  person  re- 
jected shall  be  at  liberty  to  renew  bis  appli- 
cation in  any  conrt  earlier  than  six  months 
after  such  rejection. 

BULB  n. 

TBANBOBIFT. 

1.  The  appellant  in  a  civil  action  shall 
within  forty  days  after  an  appeal  Is  per* 
fected,  except  as  hereinafter  stated,  serve 
and  file  the  transcript  of  the  record,  duly 
certified  to  be  correct  by  the  attorneys  of  the 
reepectire  parties,  or  by  the  clerk  of  the 
court  from  which  the  appeal  Is  taken.  If 
a  proceeding  is  pending  for  the  setUement 
of  a  bill  of  exceptions  or  statement  which 
may  be  used  In  support  of  such  appeal,  the 
time  aforesaid  shall  not  begin  to  run  until 
the  settied  and  authenticated  statement  or  a 
bill  of  exceptions  has  been  filed.  When  a 
party  appealing  from  a  Judgment  has  given 
notice  of  motion  for  a  new  trial  before  per- 
fecting said  appeal,  the  time  aforesaid  shall 
not  begin  to  run  until  the  motion  for  a  new 
trial  has  bem  decided,  or  the  proceeding 
therefor  dismissed.  If  the  transcript  for 
use  on  am>eal  Is  pr^Mired  under  the  provl* 
alons  of  section  953a  of  the  Code  of  Civil 
Procedture  and  a  notice  is  filed  by  the  ai^- 
lant  reqnestli^  a  transcript  of  the  phono- 
graphic report,  the  time  for  filing  the  tran- 
script of  the  record  on  atqpeal  dull  not  be- 
gin to  nm  until  such  {dumographlc  r^rt  Is 
approved  and  certified  by  the  judge  or  until 
the  proceeding  to  obtain  the  same  has  been 
terminated  In  the  court  below  by  dismissal  or 
othfirwl8&  An  appeal  from  a  judgment  and 
from  any  ordor  denying  a  new  trial  of  the 
issue  may  in  all  cases  be  presented  In  the 
same  transcript 

KVZOEITOB  OF  8KBVIC1. 

2.  Written  evidence  of  the  service  upon 
the  adverse  part?  of  the  transcript  shall  be 
filed  therewith. 


UjmXOlf,  EXTENSION  OT  Tim. 

3.  Applicants  most  apply  ftnr  ezamlnaUon  8.  The  time  above  limited  may  be  ez- 
to  the  District  Court  of  Appeal  of  the  appel-  tended  by  order,  based  on  stipulation  or 
late  district  tn  which  tbaj  reside.  Provided,  affidavit,  showing  good  cause  tberefor. 
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4.  Thirty  days  after  the  ffllng  of  the  tran- 
script, the  appellant  shall  file  with  the  derk 
Ills  printed  points  and  authorities,  with  proof 
of  the  service  of  one  copy  thereof  upon  the 
attorney  or  attorneys  of  each  respondent  who 
shall  hare  appeared  separately  in  the  bvv- 
rlor  court  Within  thirty  days  after  the 
service  of  appellant's  points  and  anthorlttea, 
the  respondent  shall  served  and  file  his  print- 
ed points  and  anthorltlea;  and  within  ten 
days  after  service  of  respondent's  points  the 
appellant  may  serre  and  file  a  reply. 

In  criminal  cases  the  appellant  shall  file 
his  points  and  authorities  (with  proof  of 
service  of  a  copy  thereof  on  the  Attorney 
General)  within  ten  days  after  the  filing  of 
the  transcript  The  Attorney  Goieral  shall 
serve  and  file  his  points  and  authorltleB 
within  ten  days  after  service  upon  him  of  the 
appdlant'B  points,  and  within  fire  days  there- 
after the  appellant  may  serve  and  file  a  .re- 
ply. Such  points  and  authorities  maj  be 
either  printed  or  typewritten. 

xznnBioir  or  rna  on  bukts. 
Tb9  time  above  limited  for  filing  points 
and  anthorltles  shall  not  be  extended  except 
by  order  of  the  court  apon  stipulation  of  the 
parties,  or  an  affldsTlt  showing  good  cause 
therefor.  No  tolef  iball  be  filed  after  oiai 
STgnment  exeqtt  bgr  fecial  order. 

Twsmr-ons  oopm  of  tbansobzpt  and 

FOIHTS  TO  BX  TTUCD. 

6.  The  party  wishing  to  flle  any  printed 
paper  shall  prepare  the  original  and  twenty 
copies  thereot  If  such  paper  Is  to  be  filed  In 
the  District  Oomt  of  Appeal,  the  original  and 
three  oopIeB  shall  be  filed  therein,  and  the 
ranalnlng  aerenteoi  o^les  shall  be  slmnl* 
taneonsly  deliwed  to  the  of  the  So* 
preme  Court  If  It  Is  to  be  filed  In  the  Su- 
preme Court  the  original  must  be  accompa- 
nied by  the  twenty  copies,  nnless  it  Is  an  ap> 
plication  to  the  Supreme  Court  for  the  hear- 
ing of  a  cause  decided  by  the  Dtstrlct  Oonrt 
of  Appeal,  In  wUdi  case  tbe  party  shall  de- 
liTor  to  the  cleA  of  said  District  Court  one 
copy  for  each  Justice  of  said  conrt  and  file 
the  original  and  seventeen  copies  in  the  Su- 
preme Court  Papers  not  required  to  be 
printed  are  subject  to  these  provisions  If 
they  are,  in  fact  printed.  If  not  printed, 
th^  must  be  in  tn>ewrltlng,  and  (atscept  as 
provided  in  the  next  succeeding  pangrapb) 
three  copies  most  be  filed  with  the  cwlglnaL 
A  carbon  copy  must  not  be  used  for  the  oris* 
InaL 

In  dTll  cases  appealed  ni^er  the  proTl- 
sions  of  sections  963a,  963b  and  968e  of  the 
Code  of  OItU  Procedure;  and  In  criminal 
OMB  appealed  under  the  prorlslons  of  sec- 
tions 1246,  1247,  1247a  and  1247b  of  the 
Penal  Code,  the  record  upon  appeal  shall  be 
prepared  and  transmitted  to  the  court  to 
which  the  appeal  is  taken,  Sn  accordance 


vSOi  said  sections;  and  no  furtber  copies  of 
such  record  shall  be  required. 

Wboi  audi  appeal  Is  taken  to  the  Supreme 
Court  or  has  been  transferred  thereto  fnnn 
a  District  Court  of  Appeal,  the  record  shall 
be  k^t  In  the  S&n  Frandsco  offloo  «t  the 
derk  of  the  Supreme  Court 

DXBPOsmoir  or  pincBS. 
T.  Copies  of  all  porlnted  papas,  points  and 
briefs  filed  In  any  matter  anwaled,  must  be 
deposited  with  the  derk  of  the  court  from 
whldi  the  appeal  Is  tsken;  and  the  copies 
so  d^Knlted  sball,  1^  said  deik,  be  ddivoed 
to  the  Judge  presided  at  the  trial  of  the 
cause  In  the  lower  court 

osDEBs  EXTKKDxna  moL 

a  The  Chief  Justice  Is  authorised  In  the 
name  of  the  Supreme  Court  to  make  orders 
in  conformity  to  the  stipulation  of  the  par- 
ties,  extending  time  for  filing  records  and 
briefs;  and  in  other  matters  of  mere  routine 
pending  in  the  Supreme  Court  An  order  en- 
dorsed on  the  stipulation  in  tbe  following 
form  is  snfflcient: 

"So  ordered  by  the  Court   C.3." 

It  Is  desirable  that  all  stipulations  should 
be  expressed  In  texmu  as  brief  as  may  be  con- 
sistent with  darlty. 

Tbe  Chief  Justice  Is  also  authorized  in  the 
name  of  the  conrt  to  make  orders  In  state 
causes  extending  time  to  flle  brleAi  on  appli- 
cation of  the  Attorney  GeneraL 

The  presiding  Justices  of  the  three  District 
Courts  of  iMnieal  shall  baTe  similar  authority 
as  to  causes  pending  In  their  respectiTe 
courts. 

BUIiB  in. 

There  must  be  endorsed  upon  the  cover  of 
tbe  printed  transcript  the  name  of  the  eaantj 
from  whldi  tiie  appeal  Is  taken,  and  also  tiie 
name  of  tbe  Jndge  cX  tbe  sopwior  conrt 
whose  deddon  Is  presented  for  review  and 
tbe  names  and  addresses  of  the  attorneys 
PBprseenllng  die  parties  to  tbe  appeaL 

RDLB  ly. 
OAUirOAB  FOB  OBU.  aroumsht. 
Thirty  days  before  tbe  commencem^t  of  a 
regular  session  the  derk  shall,  unless  othw- 
wise  ordered  by  the  court  piece  on  the  cal- 
endar for  oral  argument  all  cases  which 
hare  been  continued  for  such  argument  and 
also.  In  the  order  in  whldi  the  transcripts 
wwe  filed,  all  cases  In  which  points  and  an- 
tiiorlties  are  on  file,  and  also  all  motions 
and  original  proceedings  pending  and  not 
under  snbrnlssion.  Cases  In  certiorari  shall, 
after  the  record  Is  brought  up  by  tbe  return, 
be  subject  to  the  same  rules  with  respect 
to  argument  and  submission  as  cases  on  ap> 
peaL 

RULO  T. 

DZaUXBSAL  OF  AFPSiX. 

1.  If  the  transcript  of  tbe  record  or  ap- 
pdlant^s  points  and  authorities  be  sot  filed 
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within  tlw  tlnw  prcBCribod,  the  tppeal  may 
be  dlamliwefl  on  motion,  upon  notice  given. 
If  the  tranacrlpt,  or  the  points  and  anthorl- 
tles,  thongli  not  filed  within  the  time  pre- 
scribed, be  on  file  at  the  time  such  notice  Is 
glv&i,  that  fact  shall  be  sufficient  answer  to 
the  motion.  If  the  respondent  shall  not  file 
his  points  and  aathorltlee  within  the  time 
allowed  therefor,  the  cause  may  be  sub- 
mitted for  decision  upon  the  motion  of  the 
appellant,  or  notice  thereof  to  the  respond- 
ent 

2.  If  an  appeal  Is  attempted  to  be  taken 
after  the  time  limited  by  law,  and  papers  are 
filed,  either  In  the  trial  court  or  In  an  appel- 
late court.  In  pnrsnance  of  such  attempt, 
snch  purported  appeal  may  be  dismissed  on 
motion  of  respondent,  supported  by  certif- 
icate or  affldavlta,  or  botik,  as  provided  in 
role  yx. 

HULB  VI. 

CBBTinOATB  OV  CLEMS.  OH  UOnOR  TO  DISMISS. 

1.  On  motion  to  dismiss  an  appeal  for  a 
ftiUare  to  file  the  transcript  within  the  pre- 
scribed time,  there  shall  be  presented  the 
certificate  of  the  clerk  below,  under  the  seel 
of  the  court  certifying  the  amount  or  char- 
acter of  the  Judgment  or  order  appealed 
from,  fbe  date  of  Its  rendition,  the  fact  and 
date  of  the  filing  of  the  notice  of  appeal, 
together  with  the  fact  and  date  of  service 
thereof  on  the  adverse  party,  and  the  char- 
acter of  the  evidence  by  which  said  service 
appears;  the  fact  and  date  of  filing  an  un- 
dertaking on  appeal  and  that  the  same  la  In 
due  form;  the  fact  and  time  of  the  settle- 
mmt  of  the  bill  of  exc^^ns,  or  statement 
on  appeal  or  reporter's  transcript  prepared 
under  section  953a  of  the  Code  of  Olvll  Pro- 
cedure, If  there  be  any  the  names  of  the  at- 
torneys of  the  respective  parties;  and  also 
that  the  appellant  has  received  a  duly  certl* 
fled  transcript,  or  that  he  has  not  reauested 
the  clerk  to  certify  to  a  correct  transcript  of 
the  record,  or,  If  he  has  made  such  a  request 
that  he  has  not  paid  tbo  fees  therefor,  If  the 
MUM  have  been  demanded. 

AnTDAVITB. 

%  On  motion  to  dismiss  the  appeal  on  any 
other  ground  than  the  failure  to  file  tran- 
script within  the  prescribed  time,  the  moving 
papers  shall  con^  of  the  certificate  of  the 
deifc  of  the  court  below,  as  to  any  of  the 
mat^s  above  mentioned,  or  of  affidavits, 
or  both  such  certificate  and  affidavits. 

SEBVICS  OT  HOVIHO  PAPKBS. 

8.  Copies  of  the  moving  papars,  except  the 
transcript,  shall  bt  served  with  notice  of  the 
motioa, 

BULB  VIL 

roue  OT  TRAITSOBIFT. 

L  An  transcripts  of  record,  except  In 
criminal  cases  and  dvU  cases  coming  under 
tho  movlaUns  «t  aecUon  963a  of  tb«  Code  of 


Civil  Procedure  shall  be  printed  on  unruled 
white  writing  paper,  ten  Inches  long  by  seven 
inctiea  wide,  with  a  margin  on  the  outer  edge 
not  less  than  two  Inches  wide.  The  printed 
pages,  exclusive  of  any  marginal  note  or 
reference,  shall  be  seven  Inches  long  and 
three  and  one-half  inches  wide.  The  folios, 
embracing  ten  lines  each,  shall  be  numbered 
from  the  commencement  to  the  end,  and  the 
numbering  of  the  folio  shall  be  printed  on 
the  left  margin  of  the  page.  Small  pica* 
solid.  Is  the  smallest  letter  and  most  compact 
mode  of  composition  allowed. 

2.  Ttanscrlpts  on  appeal  In  ctvll  cases, 
prepared  under  section  953a  of  the  Code  of 
Civil  Procedure,  and  the  papers  and  tran- 
script of  the  proceedings  required  to  be  sent 
to  the  appellate  court  In  criminal  cases,  must 
be  typewritten  and  the  paper  and  the  backs 
for  binding  the  same  mast  not  exceed  ten 
inches  in  length  and  eight  Inches  In  width. 
The  leaves  must  be  bound  together  on  the 
1^  hand  side  in  volumes  of  convenient  size. 
The  papers  required  to  be  sent  by  the  clerk 
under  section  1246  of  the  Penal  Code,  and, 
in  civil  cases  under  section  953a,  the  papers 
constituting  the  ordinary  judgment  roll,  are 
here  designated  as  the  "clerk's  transcript" 
and  the  certified  transcriptions  of  the  phono- 
graphic reporter's  notes  required  by  section 
1247a  of  the  Penal  Code,  and  by  section  953a 
In  civil  cases  are  here  designated  as  the 
"reporter's  transcript."  The  respective  pa- 
pers in  the  clerk's  transcript  must  be  placed 
In  chronological  order,  and  If  It  is  bound 
with  the  reporter's  transcript  It  must  come 
first  In  order.  The  pages  of  the  clerk's  tran- 
script and  those  of  the  r^rter'a  transcript 
must  be  numbered  separately  by  consecntlvs 
numbers.  The  lines  of  each  page  most  be 
numbered  separately  and  consecutively.  An 
Index  of  each  transcript  must  be  inserted 
at  tlio  beginning  thereof,  referring  to  each 
document  and  to  the  page  beginning  the  ex- 
amlnatlon,  cross-examination,  re-direct,  and 
recall  of  each  witness. 

RULm  yni. 

iNDEZ  jjm  ABUHOnaiTT  or  tbanscbht. 

Tho  pleadings,  proceedings,  and  statanent 
shall  be  chronologically  arranged  In  the  tran- 
script and  each  transcript  shall  be  prefaced 
with  an  alphabetical  Index,  specifying  the 
page  of  each  separate  paper,  order,  or  pro- 
ceeding, and  of  the  testimony  of  eadi  wit- 
ness; and  the  transcript  shall  have  at  least 
one  blank  flysheet  cover.  The  chronological 
arrangement  of  the  several  parts  of  tho 
transcript,  and  a  strict  compliance  with  the 
other  requirements  of  this  rule  will  be  ex- 
acted of  the  appellant  or  party  ffilng  the 
record  In  all  cases,  whether  objection  by  the 
opposite  party  be  made  or  not;  and  for  any 
failure  or  neglect  in  these  respects,  which  Is 
found  to  obetmct  the  examination  of  the  rec- 
ord, the  appeal  may  be  dismissed. 
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BULB  DC 

lUFS. 

WbenevOT  a  map  or  eurvey  or  phob^rapb 
forms  a  part  of  tbe  transcript,  it  shall  not 
be  necessary  to  famish  more  than  one  copy 
thereof,  which  shall  be  annexed  to  the  tran- 
script filed  with  and  certified  by  tbe  <derk, 
and  reference  thereto  iball  be  made  in  tbe 
other  copies. 

BULB  X. 

PENALTT. 

No  transcript,  or  other  paper  or  document, 
which  falls  to  conform  to  the  reqairements 
of  these  roles  shall  be  filed  by  the  clerk. 

RDIM  XL 

TBANBOBIFT,  BKBVIOE  ARD  OBHTinOATC. 

Before  the  printed  transcript  is  filed,  a 
copy  thereof  shall  be  served  upon  the  adverse 
party,  and  if  there  be  more  than  one  adverse 
party  appearing  by  different  attorneys,  upon 
the  attorney  of  each  party  so  appearing.  If 
a  party  shall  present  to  the  attorney  of  the 
adverse  party  a  transcript  on  appeEil,  In  a 
dvll  cause,  and  request  his  certificate  that 
the  same  is  correct,  and  said  attorney,  upon 
sncb  request,  shall,  for  a  period  of  five  days, 
neglect  or  refuse  to  join  in  such  certificate,  or, 
if  deemed  incorrect,  shall  neglect  or  refuse, 
for  the  same  time,  to  serve  upon  the  party 
making  the  request  a  written  statement  of  the 
particulars  in  which  the  transcript  Is  Incor- 
rect, or,  upon  the  presentation  of  the  tran- 
script corrected  in  the  particulars  thus  spec- 
ified, shall  stUl  neglect  or  refuse  for  a  period 
of  two  days  to  Join  In  such  certificate,  the 
costs  of  procuring  the  certificate  to  such 
transcript  from  the  clerk  of  the  proper  court 
•hall  be  taxed  against  the  party  whose  atr 
tomey  so  neglects  or  refuses. 

BULBT  XIL 

CLXBK  KAT  FBim  TEANSCMPTB  AJID  OEBIOT 
TO  BAMS, 

1.  The  written  transcript,  in  dvll  causes, 
authenticated  In  the  mode  prescribed  by  rule 
XI,  together  with  snffident  funds  to  pay 
the  expenses  of  printing  the  same,  may  be 
transmitted  to  the  derk  of  the  court  to 
which  the  appeal  is  taken.  The  derk,  upon 
the  receipt  thereof,  shall  file  the  same  and 
cause  the  transcript  to  be  printed,  and  to  a 
printed  copy  shall  annex  bis  certificate  that 
the  said  printed  transcript  is  a  full  and  cor^ 
rect  copy  of  the  transcript  furnished  to  him 
by  the  party;  and  said  certificate  shall  be 
prima  fade  evidence  that  the  same  is  cor- 
rect. The  said  printed  copy  so  certified  shall 
also  be  filed,  and  constitute  the  record  of  tbe 
cause  In  said  court,  subject  to  be  corrected 
by  reference  to  the  written  transcript  on  file. 
Printed  copies  thereof  shall  be  furnished, 
as  provided  In  rule  II ;  and  the  clerk  shall 
also  immediately  transmit,  by  mall  or  ex- 


BBFOBTEB  <0U. 

press,  copies  to  tbe  attorneys  of  the  adverse 
parties,  and  note  such  service  on  the  originaL 

poinrs  WBSBX  ouxe  F^nm  bboobd. 
2.  The  time  for  filing  points  and  authori- 
ties, In  cases  where  tbe  record  is  printed  by 
the  derk,  shall  commence  to  run  from  the 
flUng  of  the  printed  copy  of  tbe  traaaerlpt 

BDLB  Xm. 
con  OF  PBumno. 
Tbe  expense  of  printing  transcripts  on  ap- 
peal in  dvll  causes  and  pleadings,  affldavita, 
or  other  papers  constituting  the  record  In 
original  proceedings  upon  which  the  case  is 
heard,  required  by  these  mles  to  be  printed, 
shall  be  allowed  as  costs,  and  taxed  in  bills 
of  ooBts  In  tbe  nsoal  mod& 

BULB  XIV. 
BuaoBSTioN  or  DiuiNunoir  or  bioobd. 
For  the  purpose  of  correcting  any  error  or 
defect  In  the  transcript,  either  party  may 
suggest  the  same  In  writing,  and  upon  good 
cause  shown,  obtain  an  order  that  the  proper 
derk  certify  to  the  court  In  which  tbe  case 
is  then  pending,  tbe  whole  or  part  of  the 
record,  as  may  be  required,  or  may  produce 
the  same  duly  certified  without  such  order. 
If  the  attorney  or  counsel  of  the  adverse 
party  be  absent,  or  the  fact  of  the  alleged 
error  or  defect  be  disputed,  the  suggestion, 
except  when  a  certified  copy  of  the  omitted 
record  Is  produced  at  the  time,  must  be  ao 
companled  by  an  affidavit  showing  the  ez^ 
istence  of  the  error  or  defect  alleged. 

BULB  XT. 
■ZOXPTXOKS  TO  ISAnsaUFT. 

Exceptions  or  objections  to  the  transcript; 
statement,  the  bond  or  undertakii^  on  ap- 
peal, the  notice  of  appeal,  or  to  Its  service, 
or  any  technical  exception  or  objection  to 
the  record  in  dvll  cases,  affecting  the  right 
of  the  appellant  to  be  heard  on  the  points 
of  error  assigned,  which  might  be  cured  on 
suggestion  of  diminution  of  the  record,  must 
be  taken  and  notified  to  the  appellant,  in 
writing,  at  least  five  days  before  the  hearing, 
or  they  will  not  be  regarded;  and  when  so 
noted,  It  shall  be  the  duty  of  the  appellant 
to  present  and  file  at  the  hearing  of  the  cause 
such  additional  record,  certificate,  or  other 
matter,  if  such  there  be,  to  remove  or  answer 
the  objection  or  exception  so  taken;  other- 
wise such  objection  or  exception,  if  well 
taken,  shall  prevail. 

BULB  XVI. 

nraauixoBr  or  dkath  or  pabtt. 

Upon  the  death,  on  other  disability,  of  a 
party,  pending  an  appeal,  his  r^resentaUve 
shall  be  substituted  in  the  suit,  by  proper 
proceedings  for  that  purpose  la  tbe  trial 
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court  Upon  mggeBtloii  tbereof  and  the  pree- 
entatioD  of  a  certified  copy  of  the  order  of 
substitution  made  by  the  trial  court,  a  like 
order  of  Bubstltution  will  be  made  in  the 
court  in  which  the  case  is  ptrnding  on  ap- 
peal, and  the  cause  shall  proceed  as  In  other 

BULB  XVII. 
OAUnnAB. 

GilmhiBl  causes  shall  be  placed  at  tbe  Iwad 
€i  title  calendar,  and  shall  be  followed  by 
mch  other  canses  as  are  preferred  by  law. 
Other  causes  shall  be  arranged  on  the  calen- 
dar of  the  respective  courts,  as  the  Chief 
Jostlee  of  the  Supreme  Court,  or  the  Presid- 
ing Justice  of  the  District  Ob  art  of  Appeal, 
xeq^ecttrely,  may  direct 

RTJLB  xniL 
FBiimno  or  points,  xto. 
In  all  cases  where  a  paper  or  document 
Is  required  by  these  rules  to  be  printed,  It 
shall  be  printed  upon  similar  paper  and  in 
the  same  style  and  form  (except  the  number- 
ing of  the  folios  in  the  margin),  as  Is  pre- 
scribed for  the  printing  of  transcripts. 

RULE  XIX. 

No  more  than  one  oomuel  upon  ft  side  will 
be  heard  upon  the  <»al  argum^t  except 
when  oOterwiae  ordered;  but  each  defend- 
ant, or  InterraDor,  who  appeared  separately 
In  the  oonrt  bdow  may  be  heard  through 
bis  own  counsel,  unless  the  court  otherwise 
order.  The  connsel  for  eadi  party  shall  be 
allowed  only  one  hour,  unless  an  extension  of 
time  is  ordered  before  the  argument  begins. 

BULB  XX. 
BBQUUK  SBSSIONft— UOTXONfr- nVB  OF  ITOTICnE. 

1.  For  the  purpose  of  hearing  motions 
of  which  notice  is  required  to  be  given,  the 
Supreme  Court  will  be  in  session  at  San 
Francisco  on  the  first  Monday  of  each  month 
at  ten  o'clock  a.  m.,  except  when  the  regular 
sessions  at  Sacramento  and  Los  Angeles  are 
held  during  the  week  beginning  on  that  day. 
Motions  may  also  be  presented  and  submitted 
on  the  first  day  of  each  regular  session  of 
said  court  at  Sacramento  and  Los  Angeles. 

2.  Skich  District  Court  of  Appeal  shall  be 
in  session  for  the  bearing  of  causes  at  such 
times  and  for  such  periods  as  such  court 
may,  by  order,  direct  Each  of  said  courts 
shall,  by  general  ordra,  provide  for  a  regu- 
lar session  for  said  purpose  to  be  held  at 
least  once  In  each  quarter.  For  the  pur- 
pose of  hearing  motions,  each  District  Court 
ot  Appeal  shall  be  in  session  on  the  fourth 
Monday  In  each  month  at  ten  o'clock  a.  m. 

8.  In  all  cases  where  notice  of  a  motion 
is  necessary,  unless  for  good  cause  shown  the 
time  is  shoriened  by  the  court,  or  by  the 
Chief  Justice  or  Presiding  Justice  thereof, 
ttw  notlos  shall  ba  ten  days. 


BXTUGS  zUi 

RULE  XXL 
OVIHIOH  TBUTBUEIIKD  WITH  miZTUTUK. 

When  a  case  on  appeal  or  certiorari  is 
finally  decided,  a  certified  copy  of  the  opin- 
ion In  the  case  shall  be  transmitted  with 
the  ronittltar,  to  the  court  below,  or  to  the 
tribunal  whose  record  is  reviewed. 

BULB  XXIL 

COFT  VOa  8BBVICB  IH  HABXAB  00BPU8. 

Any  person  ai^lylng  for  a  writ  of  habeas 
corpus  shall  furnish  with  the  petttltm  a  copy 
thereof  for  service  npon  the  party  to  whom 
the  writ  BhaU  be  addressed.  Such  copy 
shall  be  delivered  to  the  officer  with  the 
writ  for  service,  and  shall  be  iQr  him  deliv- 
ered to  the  parb  on  whom  service  is  mad^ 
with  the  writ 

BULB  XXnL 

COSTS. 

In  dvn  cases  the  clerk  shall  not  be  re- 
quired to  remit  the  final  papers  until  the 
costs  are  paid.  In  all  cases  in  which  the 
judgment  or  order  appealed  from  la  reversed 
or  modified,  and  the  order  of  reversal  or 
modification  contains  no  directions  as  to  the 
costs  of  appeal,  the  clerk  will  enter  upon  the 
record,  and  Insert  In  the  remittitur,  a  Judg- 
ment that  the  appelant  recover  V»  costs  of 
appeaL 

RULE  xxir. 

DIBHIBBAI.  or  APPUI.  ON  flUFDUTXOir. 

An  appeal  or  writ  Of  error  may  be  dis- 
missed at  any  time,  upon  and  in  accordance 
with  the  written  stipulation  of  tiie  attomeya 
of  record  of  the  reqtectlTe  partleB.  SmA 
stipulation  iriiall  be  accompanied  by  a  certif- 
icate of  the  clerk  of  the  court  below,  showing 
the  names  of  attorneys  of  the  respective  par- 
ties and  ttie  date  and  character  of  the  judg- 
ment order  appealed  from.  Upon  and  in 
aceordanee  with  such  stipulation,  and  npon 
orda  of  the  court  tiw  &eA  shall  eates  such 
dismissal,  and  the  remittitur  shall  tesue 
tiiereon  In  accordance  with  the  turns  of 
such  stipulation. 

RULB  XXV. 

mSPECTION  OV  OBiaiNAZ.  PAFZRS. 

When  the  inspection  of  an  original  paper, 
which  was  offered  in  evidence  in  the  court 
below,  is  shown  to  be  necessary  to  a  correct 
decision  of  the  appeal,  the  court  may  order 
the  clerk  of  the  court  below  to  transmit  such 
original  paper,  If  in  his  possession,  to  the 
clerk  of  the  court;  and  if  such  paper  be 
in  the  possession  of  a  party  to  the  action, 
he  may  produce  the  same  on  the  hearing  of 
the  cause,  or  he  may,  upon  motion  and  no- 
tice of  the  adverse  party,  be  required  to  pro- 
duce such  paper  on  the  hearing  of  the  cause; 
and  In  default  thereof,  the  coui;t  will  Intend 
the  paper  to  be^  in  all  respects,  as  all^ted  by 
the  oppoelto  par^. 
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BULB  XZVL 
uuoiri  worn  oizaUTAi.  appuoatzoh  to  tbx 

coon  TO  Bl  BUTSD. 

1.  When  any  ^Ucttloa  is  mads  to  the 
Siqweme  Conr^  or  to  a  District  Court  of 
Appeal,  tar  a  writ  of  mandamoa,  certiozari, 
pn^Ibltltui,  procedttido,  or  tox  any  preroga- 
tive writ  to  be  Issued  in  the  ezerdee  of  its 
original  Jnrlsdietion,  and  ancb  aK>llcation 
might  have  Iwin  lawfully  made  to  a  lower 
court  in  the  flrat  instance*  tlw  affidavit  or 
petition.  In  adffitlon  to  tiie  nocessary  matter 
reqnlslte  Uw  rules  of  law  to  BaM>ort  the 
ai^lcatlon,  shall  also  set  forth  the  drcom- 
stanoes  which,  in  the  opinion  of  the  KppU- 
cant,  render  it  propw  that  the  writ  should  is- 
sue originally  flom  ttie  appelate  court  to 
whldk  sudti  apidication  is  mad^  and  not 
from  such  lower  court  The  sufflcteocy  or  in- 
sufficiency of  sndi  drenmstanceB,  so  set  forth 
In  that  behalf  wHl  be  determined  the 
court  in  awarding  or  reusing  the  applica- 
tion. In  case  any  court;  iudge,  or  other  offi- 
cer, or  any  boai^  or  other  tribunal  in  the 
discharge  of  dntiea  of  a  public  character,  be 
named  In  ttio  application  as  respondent,  the 
affidavit  or  petition  shall  also  disclose  the 
namee  or  names  of  the  real  party  or  parties, 
if  any,  in  interest,  or  Yrboae  Interest  would 
be  directly  affected  by  the  proceedlnga. 

loacouHDUH  or  AUTHoainxs. 

2.  All  ex  parte  applications  for  the  Issu- 
ance of  writs  In  the  exercise  of  original  Jo- 
risdlction  shall  be  typewritten  or  printed, 
and  filed  with  the  clerk  of  the  court  to  which 
such  appllcati<m  is  made,  and  the  same  shall 
be  accompanied  a  memorandum  of  points 
and  Butboritles  in  support  of  the  application. 

KSrUBIT  AND  ZSStTASOX  OT  WBTT. 

S.  Upon  the  return  day  of  the  alternative 
writ,  the  respondent  may  make  return,  either 
by  demurrer  or  by  answer,  or  by  both.  If 
the  return  be  by  demurrer  alone  and  the 
demurrer  is  not  sustained,  the  writ  will  be 
ordered  to  issue  without  leave  to  answw 
over, 

STAT  or  FSOCKBDINOS. 

4.  When  an  application  is  made  for  an  al- 
ternative writ,  an  order  staying  the  proceed- 
ings of  any  court  or  officer,  until  the  return 
of  the  writ  will  not  be  made  unless  due 
notice  of  the  application  for  the  writ  shall 
have  beoi  glvm  to  all  the  parties  interested 
In  the  proceedings. 

BTTLB  XXVII. 
snKXHBm  or  snxe  or  nzcEPnoRs  oir 

niATH  or  JUDOB. 

When  the  Judge  before  whom  an  action 
was  tried  is  dead,  or  has  been  removed  from 
office*  or  resigns,  any  nnsettied  bill  of  excep- 
tions, or  statement  or  motion  for  new  trial 
therein,  may  be  settied  and  certified  by  his 
successor  in  office;  or,  if  he  be  disqualified, 
by  a  judge  (tf  tlie  aame  or  an  adjoining 


county.  And  when  tiie  Judge  before  whom 
an  action  was  tried  becomes  disqualified,  or 
Is  absent  from  the  state,  such  bill  of  excep- 
tions or  statement  may  be  settied  and  certi- 
fied before  a  Judge  of  the  same  or  an  ad- 
joining oooaty. 

BULB  XXVUL 

BBHBABIWQS  ANB  OPHnOiri. 

1.  All  orders  of  the  Supreme  Court  grant- 
ing rehearings,  or  for  hearii^  in  bank  caus- 
es decided  in  departments,  or  for  hearing  in 
the  Supreme  Court  after  decision  in  a  Dis- 
trict Court  of  Appeal,  shall  be  signed  by  the 
monbers  of  the  court  assoiting  thereto,  and 
filed  with  the  clerk. 

ovxHiona  vraiBnr  rhixtt  dats  Afna  niB- 

lassioff. 

2.  Every  opinion  of  the  .Suprune  Court 
which  shall  have  received  the  assent  of  a 
sufficient  nnmber  of  the  members  of  the 
court  to  order  the  Judgment  therein  directed, 
shall  be  ffied  within  ninety  days  after  the 
sntonlsrion  of  the  cause  In  wbldi  such  opin- 
ion Is  written. 

mino  or  opikiohs. 
8.  Opinions  of  the  Suprone  Court  will  be 
kept  In  the  office  of  the  clerk  In  San  Fran- 
cisco. If  the  opinion  Is  In  a  case  submitted 
In  another  district,  a  certified  copy  thereof 
shall  Immediately  be  transmitted  to  the 
clerk's  office  of  such  district  and  thm 
on  file. 

BULB  XXIX. 

AUTMBMTIOATIOIT  Or  PAPXSa. 

In  all  cases  of  appeal  from  the  orders  of 
the  superior  courts,  the  papers  and  evidence 
used  or  taken  on  the  hearing  of  the  motion 
must  be  authenticated  by  incorporating  the 
same  in  a  bill  of  exceptions^  except  where 
another  mode  of  anthentieatlon  is  provided 
by  law. 

BULB  XXX. 

APFUOAtlOITS  rOB  BEHXABIHO. 

L  Applications  for  a  rehearing  of  a  cause 
by  the  court  rendering  the  Judgment  therein 
must  be  ffied  and  a  copy  Btt*ved  on  the  ad- 
verse party,  within  twenty  days  after  the 
Judgment  Is  pronounced.  The  adverse  party 
may  ffie  an  answer  thereto  not  lees  than  two 
days  before  the  expiration  of  the  time  within 
which  the  r^earlng  can  be  granted. 

2.  The  submission  of  a  cause  to  a  de- 
partment of  the  Supreme  Court  without  oral 
argument  shall  be  deemed  to  be  a  waiver  of 
an  oral  argument  of  the  same  In  bank.  If 
for  any  reason  the  same  is  thereafter  or- 
dered to  be  heard  in  bank;  and  when  the 
order  that  the  cause  be  beard  in  bank  Is 
made  the  same  shall  be  at  once  submitted 
for  decision,  unless  otherwise  ordered  by  the 
court 

S.  Applications  after  a  Judgment  of  a  Dis- 
trict Court  of  Appeal  has  become  final,  for 
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an  order  that  tlie  canse  tw  heard  and  deter- 
mined by  tbe  Supreme  Coart,  must  be  accom- 
panied by  a  copy  of  the  opinion  of  the  Dis- 
trict Conrt  of  A^teal,  showing  the  date  of 
the  filing  thweof,  and  most  be  filed  and  a 
copy  served  on  the  adverse  party,  within  tm 
days  after  the  judgment  of  the  District 
Ck>tirt  of  Appeal  has  become  final  therein. 
The  adverse  party  may  file  an  answer  there- 
to not  less  thaD  ten  days  before  the  time  for 
making  such  order  for  hearing  In  the  Su- 
preme Court  will  expire. 

4.  The  time  herein  prescribed  shall  not 
be  exteuded,  and  the  clerk  must  not  any 
such  application  or  answer  after  the  time 
therefor  has  expired.  In  dvU  cases  such  ap- 
plications and  answers  most  be  printed. 

BJjUa  XXXL 

AFPUUHOHB  FOR  THX  TBANBRB  OT  OATTBTB. 

Ai^llcatlona,  before  Judgment,  to '  have  a 
canse  pending  In  a  department  of  the  Su- 
preme Court  heard  In  bank,  or  to  transfer  a 
cause  from  the  Supreme  Court  to  a  District 
Co  art  of  Appeal,  or  from  a  District  Court  of 
Appeal  to  the  Supreme  Court,  or  to  another 
District  Court  of  Appeal,  must  set  forth 
briefly  the  queetlona  involved  In  the  cause 
and  the  reasons  why  It  should  be  heard  by 
the  conrt  In  bank,  or  transferred  as  request- 
ed,  and  must  be  made  before  the  submission 
of  the  canse  In  the  conrt  In  whldi  it  la 
poidlng. 

RULE  xxxn. 

nuiBRl  or  AFPKAU  HOT  tubh  xo  thb 

FaoFKH  oouar. 
When  a  Dlatrlct  Court  of  Appeal  decides 
tiiat  the  appe^  should  hare  been  taken  to 
another  District  Court  of  Appeal  or  to  the 
Supreme  Oonr^  It  ahiOl  make  mn  order  to 
that  effect,  and  the  clerk  of  anch  court  ahall 
Immediately  tranamlt  to  anch  other  court  all 
papers  In  the  cauae  on  file  tn  hla  office,  In- 
dndlng  the  oi^(m  of  the  court  won  which 
BOdi  order  was  made,  and  thereupon  sndt 
cauae  shaU  be  deemed  to  be  duly  tnuuferred 
to  the  proper  court  according  to  encb  <ader, 
without  further  proceeding. 

BUIiD  XXXIIL 

TBANSnS  or  OAITSBS,  BKC0BD8  AHD  PAFIB8. 

1.  Tdien  the  Judgea  of  a  District  Court  of 
Appeal  fall  to  agree  on  a  Judgment  In  any 
cause,  and  their  opinions  have  been  forward- 
ed to  the  Supreme  Court,  thereupon,  of  Its 
own  motion,  or  upon  suggestion  of  either 
party  In  opoi  court  or  In  chambers,  the  Su- 
preme Court  will  order  such  cause  trans- 
ferred to  the  Supreme  Court,  or  to  another 
District  Court  of  Appeal,  to  be  there  heard 
and  determined.  The  order  may  be  made 
by  the  Chief  Jnatloi^  in  the  name  of  the 
court 

2.  When  a  cause  Is  transferred  to  the 
Supreme  Court;  to  a  District  Court  of  Ap- 
peal, tCr       cause  except  that  it  was  ap- 


RULQS  XT 

pealed  to  the  wrong  court  the  clerk  of  the 
Supreme  Court  must  Immediately  send  a  cer- 
tified copy  of  the  order  to  the  ccurt  in  which 
the  canse  was  pending,  unless  It  was  pending 
In  the  Supreme  Conrt  If  It  Is  transferred 
from  the  Suprdne  Court  the  clerk  must  im- 
mediately send  to  the  court  to  whldh  It  Is 
transferred  all  the  written  papers,  all  exhlt>- 
Its,  and  the  original  and  three  coples  of  all 
printed  papers  on  file  in  such  canse  In  hla 
office,  and  must  preserve  the  remaining  prlnt- 
;ed  copies  for  subsequent  disposition.  If  It  Is 
transferred  from  one  District  Court  of  Ap- 
peal to  another,  or  to  the  Supreme  Court  the 
Clerk  of  the  court  from  which  it  is  trans- 
ferred must,  on  receipt  of  a  copy  of  the  or- 
der  of  transfer,  send  to  the  court  to  which  it 
la  transferred  all  papers  and  records  on  file 
in  said  cause  In  hla  office,  tf  the  order  la 
made  before  Judgment;  If  snch  order  is 
made  after  Judgm^  he  must  send  all  writ- 
ten papers  and  the  original  of  all  xnlnted  pa- 
pers. 

The  dork  of  the  Supreme  t^urt  must  also 
send  to  the  court  to  which  the  cause  is  trans- 
ferred,  If  It  la  a  District  Conrt  of  Appeal, 
a  certified  copy  of  the  order  of  transfer,  and 
If  the  order  Is  made  upon  a  failure  to  agree 
upon  a  Judgment  the  (pinions  of  the  Judges, 
which  have  been  fbrwarded  to  the  Stq;>rema 
Court 

RULB  XXXIV. 

■XMlTTlTUBa  AXO  DXSPOSmON  OT  COPOiS. 

1.  When  a  Judgment  of  a  District  Conrt 
of  Appeal  becomes  final  therein,  the  remitti- 
tur shall  not  be  Issued  until  after  the  lapse 
of  thirty  days  thereafter,  onleas  otherwise 

ordered. 

2.  At  the  expiration  of  said  thirty  days. 
If  no  order  for  hearing  has  been  made  by  the 
Supreme  Court  the  derk  of  the  District 
Court  of  Appeal  shall  forthwith  srad  to  the 
secretary  of  the  Supreme  Court  a  copy  of 
the  opinion  of  the  District  Court  of  Appeal 
upon  which  such  final  Jtidgment  was  given. 

8.  Thereupon  the  seventeen  copies  of  the 
printed  papers  in  such  cause  which  are.  In 
accordance  with  these  rules,  in  the  custody  of 
the  Supreme  Court,  shall  be  distributed  as 
required  by  law  and  as  ordered  by  said 
court 

4.  When  a  Judgment  of  the  Supreme 
Court  ^  ^  cause  filed  after  these  rules  take 
effect  haa  become  final,  seventeen  copies  of 
the  printed  papers  must  be  dlstrlbnted  as 
provided  In  subdivision  S  hereof. 

6.  When  a  cause,  pending  at  the  time 
these  rules  take  effect.  Is,  or  has  been,  trans- 
ferred to  a  District  Court  of  Appeal  for  de- 
cision, there  shall  be  sent  to  snch  District 
Conrt  of  Appeal  all  the  written  papers  on 
file  and  the  original  and  three  copies  only  of 
the  printed  papers  on  file.  If  snch  cause  is 
thereafter  ordered  to  the  Supreme  Court  or 
to  another  District  Court  of  Appeal,  all  of 
said  papers  shall  be  transmitted  to  the  court 
to  which  the  cause  Is  transferred. 
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BULB  XXXV. 

aXBTIOl  on  ATTOBHBT  qsheral  whebi  KAn 
OB  OOUHTT  n  ZHTSBBSTKO. 

In  all  criminal  cases,  and  in  all  oQwr 
cases  where  the  state  or  anr  officer  Uiereof 
In  bis  official  capaclt7  Is  a  party,  and  In  all 
cases  to  which  any  county  may  be  a  party, 
onless  the  Interest  of  the  comity  Is  adverse 
to  the  state  or  to  some  officer  thereof  acting 
In  his  official  capacity,  no  transcript  on  ap- 
peal or  tnteC  (m  behalf  of  the  state  m  of 
snch  oovntr  or  officer  vhom  the  Attorney' 
General  Is  empowered  to  represent,  shall  be 
received  or  filed  without  proof  of  the  service 
of  sudi  transcript  or  Iwief  upcm  the  Attorney 
OeneraL  On  snch  transcript  or  brief  there 
shall  not  be  printed  the  name  of  any  per8<m 
as  attonuv  for  the  state  or  Tor  snch  connty 
or  officer  ot  tike  state,  other  tiiui  the  name 
of  the  Attorney  Goieral,  wllhoat  an  order  of 
tile  court  or  the  written  consult  of  the  At- 
torney General  first  obtained. 

BXJUB  XXXVL 
Bnu  or  nzGnPTioss  nr  oancnrAL  oabib. 

1.  Wbea  a  party  in  a  criminal  case  desires 
to  have  a  mllng  therein  reviewed  on  appeal, 
and  no  statntory  method  b  provided  for 
making  snch  mlinc  a  part  of  the  record,  he 
may  presoit  to  the  Judge  who  made  the  rul- 
ing, or  bis  successor,  a  bill  ot  receptions, 
exhibiting  sndi  ruUi^  and  the  necessary  ex- 
Idanations,  after  serving  a  copy  ttiweof  on 
the  adverse  party.  The  adverse  party  may 
present  to  sodi  jodge  ammdments  thereto, 
after  serving  the  same  on  the  other  party. 
The  bill  may  be  presented  within  thirty  days 
after  the  nding  and  the  amoidmentB  thweto 
within  ten  days  after  service  of  the  proposed 
bill.  The  bill  must  thereupon  be  settled  by 
the  Judge,  upon  three  day^  notice  to  the  par- 
ties, within  sixty  days  after  the  ruling  com- 
plained (tf,  and  when  so  settled  it  shall  be- 
come a  part  of  the  record  on  appeal  in  such 


case.  The  jodge  may,  for  good  cause,  shorten 
the  respective  periods  hereby  fixed. 

2.  Upon  appeal,  copies  of  snch  bill  of  ex- 
ceptions shallf  if  retiaested  by  the  appellant 
be  forwarded  to  the  proper  appellate  court, 
as  In  case  of  other  papers  constUatlng  the 
record  on  appeal. 

RULE  XXX  vn. 

When  a  petition  Is  filed  In  the  Supreme 
Court  for  hearing  of  a  cause  decided  by  a 
District  Gonrt  of  Appeal,  In  which  the  tran- 
script iB  prepared  and  filed  as  prescribed  in 
sections  9S3a,  958b  and  9S3c,  of  the  Code  of 
Qlvil  Procedure,  or  in  a  criminal  case,  the 
<^etk  of  the  Supreme  Court  shall  Immediately 
send  notice  that  snch  petition  has  been  filed 
to  the  dert  of  the  District  Court  of  Appeal 
in  which  the  ease  was  decided,  who  shall 
forthwith  transmit  to  the  clerk  of  the  Su- 
preme Court  the  transcript  of  the  record 
filed  in 'such  case.  If  the  petition  Is  not 
granted  the  derk  of  the  Supreme  Court  shall 
return  snch  transcript  to  the  derk  of  the 
proper  District  Court  of  AppeaL  If  it  Is 
granted,  such  transcript  diall  be  filed  1^  the 
derk  of  the  Siqtreme  Court 

Ordo^d,  that  the  foregoing  roles  be  and 
the  same  are  hereby  adopted  as  the  ndes  for 
the  government  of  the  Supreme  Court  and 
District  Courts  of  Appeal  ct  the  state  ot  Cal- 
ifornia, and  for  the  regulation  of  practice 
therein,  and  tbat  th^  take  eflteet  on  the 
eighteenth  day  of  March,  A.  D.  1912,  and 
that  thereupon  the  rules  heretofwe  made  be 
abrogated. 
January  1%  1912.   

W.  H.  BEATT7,  Chief  Tnstlce. 

T.  M.  ANOSILLOTTI.  Tustlee. 

LUCIEN  SHAW.  JlistlceL 

W.  a.  LOBIOAN,  JustloSL 

HENBT  A.  MBLTIN,  Jnstloeu 

H.  a  BLOSS,  Justice. 

T.  W.  HENSHAW,  Justice. 
Attest:  B.  Qrant  Taylor,  (Serk. 


SUPREME  COURT  OF  WASHINGTON* 


Adopted  December  8,  1911 


TtULB  IX,  Subd.  e. 

(6)  In  all  criminal  appeals  where  the  de- 
fendant is  In  custody  and  Is  unable  to  give 
bail,  the  Judge  of  the  superior  court  from 


which  the  appeal  emanates  shall  flle  a  cer- 
tlffcate,  and  the  cause  will  be  advanced  to 
the  head  of  the  docket  and  be  heard  on  the 
first  day  of  the  succeeding  term  of  the  court, 
or  as  soon  thereafter  as  counsd  can  be  heard. 
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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  MONTANA* 


It  Is  ordered  that  the  second  paragraph  of 
section  2  of  Rnle  XXII  of  this  court  (37 
Mont  xl,  103  Pac.  xlU),  referring  to  the 
admission  of  attorneys  from  other  Jorlsdic- 
*  tiona,  entitled  "Application,  How  Made,"  be 
amended  so  as  to  read  as  follows: 

"Application,  How  Made. — ^A  candidate  for 
admission  may  make  application  at  any  time 
by  filing  a  petition  with  the  clerk,  accom- 
panied by  the  certificate  hereinafter  speci- 
fied, and  evidence  of  his  good  moral  char- 
acter. The  clerk  shall  forthwith  deliver  the 
petition  and  other  pai>ers  to  the  attorney 
general.  If  upon  examination  by  him  he  Is 
satisfied  that  the  applicant  la  prima  facie 
entitled  to  admlsMon,  he  shall  thereupon 
notify  the  applicant  when  the  court  will  hear 
the  application.  The  applicant  need  not 
appear  until  the  motion  for  admission  is 
made.  All  applications  mnst  be  made  upon 
motion  of  the  attorney  general  or  one  of  his 
assistants.  The  petition  shall  be  Terlfled 
and,  in  addition  to  the  facts  recited  In  sec- 
tion 6385.  Berlsed  Codes.  1B07,  sbaU  show," 
etc 

The  above  paragraph  of  Bule  XXH,  As 
amended,  shall  be  In  full  force  and  effect 
from  and  after  sixty  days  from  this  date. 

Promulgated  June  22,  1911. 


It  is  ordered  that  paragraph  1  of  Rule 
XXII,  referring  to  the  examination  of  can- 
didates for  admission  to  practice,  be  amend- 
ed so  as  to  read  as  follows: 

"L  Examinations  —  When  Held— Petition 
for  Examination — Contents. — ^Examinations 
of  candidates  for  admission  to  practice  law 
In  the  courts  of  this  state  will  be  held  In 
open  court  In  the  courtroom,  at  10  o'clock 
a.  m.,  on  the  first  Wednesday  after  the  first 
Tuesday  of  June  and  December  of  each  year. 
Any  person  desiring  to  enter  for  examina- 
tion must,  at  least  ten  days  prior  to  the 
date  of  such  examination,  file  with  tbe  clerk 
his  verified  petition  setting  forth  that  he  Is  a 
citizen  of  the  United  States  and  a  resident 
of  this  state,  of  the  age  of  twenty-one  years. 
He  shall  also  file  with  his  petition  a  certifi- 
cate of  two  reputable  counselors  at  law  of 
this  state  (or  the  affidavits  of  two  nonresi- 
dent attorneys)  that  he  has  been  engaged 
In  the  study  of  law  for  two  successive  years 
prior  to  making  his  application.  He  shall 
also  file  with  his  petition  testimonials  of  his 
good  moral  character,  which  must  be  satis- 
factory to  the  court  If  such  testimonials 
are  furnished  by  others  than  attom^s  of 
this  state,  they  mnst  be  in  the  form  of  affi- 
davits." 

Promulgated  November  28,  1911. 


1  For  rules  of  tbe  Supreme  Court  of  tbe  state  of  Montana,  see  37  Mont  xxiU,  108  Pac.  vll. 
D  Pac.  vi.  '  ' 
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DBMPSBT  T.  UNITED  WIREILraSS  TBLE>- 
ORAPH  CX>. 

<SDprHn«  Ooait  of  Wuhinfftoiu  Z>«c.  5, 1911.) 

BSOKEBS    a  8*)— BCUTION— OBXATIOIT— IfiTI- 
DrNCI. 

In  an  action  for  commissions  for  a  sale  ot 
stock  which  pUiDttfl  claimed  to  have  made  as 
a  rabagent  or  defendant,  evidence  held  not  to 
show  that  the  officer  appolntios  defendant  aa 
f^Dt  had  either  express  or  implied  authority, 
«r  that  the  sale  was  beneflciol  to  defendant 

[Ed.  Note.— Por  otiier  cues,  aee  Brokers, 
Dec.  Dig.  I  8.*] 

Department  2.  Appeal  from  Superior 
Ck>urt,  King  Connty;  R.  B.  Albertson,  Judge. 

Action  by  James  E.  Dempsey  against  the 
United  Wireless  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  Instructions  to 
dismiss. 

B.  B.  Palmer  and  Thoe.  Bl  Askren,  for  ap- 
pellant HcClnre  &  McClor^  for  respondent 

MORRIS,  J.  This  Is  an  action  to  recover 
commissions  upon  two  sales  of  stock  of  the 
appellant  Recovery  was  permitted  upon  one 
sale  iand  denied  as  to  the  other,  and  the  com- 
pany apiwals. 

In  November,  1909,  respondent  was  employ- 
ed by  George  H.  Parker  as  an  agent  to  so- 
licit the  sale  of  stock  in  the  appellant  com- 
pany. He  saw  one  Fred  Cavanaugh  residing 
near  Kent,  and  endeavored  to  induce  him  to 
purchase.  He  made  several  visits  to  Fred 
Cavanangh,  and  was  finally  told  by  Fred 
Gavanaugh  that  he  was  favorably  Impressed, 
but  that  he  was  not  in  a  position  to  buy 
stock,  and  would  refer  the  matter  to  bis  fa- 
ther, then  at  San  Jose,  Cal.  Fred  Gavanaugh 
wrote  to  bis  father  concerning  the  stock, 
sent  him  some  literature  Issued  by  the  com- 
pany, and  also  a  letter  he  had  received  from 
Parker,  in  which  letter  Parker  strongly 
ui^ed  the  purchase  of  this  stock.  Fred 
Gavanaugh  seems  to  have  been  his  father's 
financial  agent  In  many  respects,  but  In  this 
matter  he  wished  his  father  to  act  upon  his* 
own  responsibility.  After  this  communica- 
tion to  the  father  at  San  Jose,  respondent 
took  Fred  Gavanaugh  to  the  company's  office 
at  Seattle,  and  there  had  a  talk  with  Par- 


ker, In  which  Fred  Gavanaugh  rQ)eated  that 
he  had  told  respondent  that  he  would  do 
nothing  upon  his  own  responsibility,  but 
would  wait  until  he  had  heard  from  his  fa- 
ther. Just  before  Ghrlstmas  respondent  saw 
Fred  Gavanaugh  again,  and  was  told  that 
he  had  tieard  from  his  father,  and  that  the 
father  thought  it  a  good  proposition,  but  had 
not  advised  him  about  the  taking  of  any 
stock.  Nothing  more  is  shown  by  the  record 
until  about  June  1st  M.  L.  Gavanaugh,  the 
father  of  Fred  Gavanaugh,  returned  to  his 
home  near  Seattle,  and,  walking  into  the  of- 
fice of  the  appellant  at  Seattle,  Informed 
those  in  charge  that  he  had  purchased  110 
shares  of  stock  while  in  California,  and 
wished  to  make  some  arrangements  as  to  Its 
transfer.  When  or  from  whom  this  stock 
was  purchased  does  not  appear.  After  M.  1*. 
Gavanaugh  left  the  office,  a  Mr.  Carr,  anoth- 
er selling  agent  of  appellant  was  called  In. 
and  instructed  to  call  on  M.  L.  Gavanaugh, 
and  endeavor  to  sell  him  additional  stock. 
Carr  had  accompanied  respondent  on  one  or 
two  of  his  visits  to  Fred  Gavanaugh,  and  It 
had  been  arranged  between  them,  if  they 
succeeded  In  making  a  sale,  they  would  di- 
vide the  commission.  At  the  time  M.  U  Gav- 
anaugh returned  to  Seattle  with  this  stock. 
Fred  did  not  know  that  he  had  purchased 
any  stock  while  In  Gallfomla,  nor  did  he 
know  of  bis  return  imtll  some  days  after- 
wards. Carr  called  on  M.  L.  Gavanaugh. 
and  finally  induced  him  to  purchase  100 
shares  of  Bto<^  at  |36  per  share,  providing 
he  could  trade  in  some  notes  and  mortgages 
for  the  purchase  price,  which  was  consented 
to  and  the  sale  made.  Thereafter  respond- 
ent demanded  a  commission  on  both  sales, 
and,  being  refused,  brought  this  action.  In 
which  the  court  denied  him  any  commission 
upon  the  purchase  in  California,  but  awarded 
him  Judgment  for  the  amount  of  his  com- 
mission upon  the  second  sale.  It  might  be 
added  that  he  brought  the  action  against 
both  George  H.  Parker  and  the  company. 
Parker  was,  however,  dismissed  in  the  court 
below. 

The  errors  assigned  are  that  It  Is  not 
shown  that  Parker  had  any  authority  to 
bind  the  company;  that  reqKmdent  was  not 


•Vor  other  eases  see  aame  tople  and  seetlon  NUHBBR  ta  Dee.  Die  A  Am.  Die  Key  No.  Series  *  Itep'r  Indexes 


Digitized  by 


119  PACIFIC  KBPORTBB 


(Wash. 


;  kiBtHilQttii^l  li^  proqiring  tbe  last  purchase, 
'kaf'it&at  ttfe*  itbctE  sold  was  tbe  stock  of 
Parker.  Unless  tbe  record  sbows  authority 
on  tbe  part  of  Parker,  tbe  case  must  fall,  as 
all  the  transactions  upon  wblcta  recovery  la 
based  are  had  with  either  Parker  or  bis 
agents.  We  have  read  the  record  carefully, 
and  it  Is  absolutely  silent  as  to  any  author- 
ity Parker  had  to  bind  the  company,  to  ap- 
point agents,  or  to  pay  commissions  for  tbe 
sale  of  Its  stock.  There  is  neither  any  ex.- 
press  nor  any  implied  authority  shown,  nor 
does  It  appear  Just  what  Is  the  relation  be- 
tween Parker  and  the  company.  The  only 
testimony  In  the  record  upon  that  guestiou  is 
this:  "Q.  Now,  this  oOQce  of  the  company 
In  Seattle  was  tbe  main  office  on  tbe  Coast 
here»  wasn't  It?  That  is,  the  headquarters? 
A.  Yes.  Q.  That  is  where  all  of  tbe  flnal 
business  was  transacted?  A.  I  don't  know 
what  you  mean  by  that.  Q.  Well,  this  was 
the  head  office  for  tbe  Pacific  Coast,  headed 
by  Mr.  Parker?  A.  Yes,  sir.  Q.  And  be  was 
tbe  general  agent  of  the  Wireless  Telegraph 
C<»npany  as  well  as  one  of  tbe  trustees  of 
the  company?  A.  He  was  the  general  fiscal 
agent  of  tbe  company  and  one  of  the  direc- 
tors, I  b^tere.  Q.  And  he  bad  the  right  and 
authority  to  sell  stock?  A.  Why,  I  presume 
80.  Q.  And  be  had  tbe  right  and  authority 
to  emidoy  agents?  A.  Why,  I  bellere  so.  I 
am  not  certain.  I  do  not  know  anything 
about  his  authority."  This  testimony  was 
given  on  cross-examination  by  Mr.  Martin, 
who  seems  to  have  been  In  charge  of  the 
Seattle  office  under  George  H.  Parker.  All 
that  we  can  gather  from  it  Is  that  Parker 
was  tbe  general  fiscal  agent  of  tbe  company 
and  one  of  Its  directors.  Just  what  tbe  du- 
ties of  a  general  fiscal  agent  and  a  director 
are  in  this  company  does  not  appear,  and  we 
cannot  assume  that  Parker's  authority  from 
the  company  was  such  that  his  actions  in 
this  matter  would  bind  the  company.  It  was 
an  Issue  In  the  case,  and  It  should  taaTe  been 
r'roved,  and  not  left  to  assnmption  nor  pre- 
sumption. 

AK>ellant'B  contention  here  is  that  a  gen- 
eral agwt's  authority  to  bind  bis  principal 
through  a  snbagent  depends,  In  the  absence 
of  proof  of  express  autborl^,  upon  the  na- 
ture of  tbe  business  be  Is  transacting^  and 
that  it  may  be  Implied,  and  is  Implied,  when 
the  nature  of  the  business  requires  the  im- 
plication. There  is  nothing  in  this  record  as 
to  the  nature  of  the  business  of  the  appel- 
lant, nor  as  to  the  nature-  of  Parker's  du- 
ties as  fiscal  agent  or  director,  and  we  can- 
not assume  bis  authority  from  such  a  de- 
Bcr^tlon.  The  appointment  of  respondent 
Is  signed,  "United  Wireless  Tel.  Co."  Under- 
neath appears  the  name,  "Geo.  H.  Parker." 
This  was  the  basis  of  respondent's  claim  that 
he  was  acting  for  both  the  company  and 
Parker.  He  says  it  was  given  him  by  Par- 
ker.   If  so,  it  would  prove  authority  from 


Parker,  but  it  could  not  prove  authority 
from  tbe  company  to  Parker.  If  we  could 
find  any  evidence  to  Justify  an  assumption 
that  the  stock  Included  In  tbe  last  sale  was 
the  stock  of  the  company  and  not  tbe  stock 
of  Parker,  or  could  find  any  evidence  of  a 
benefit  to  the  company  from  the  sale,  or  of 
its  ratification,  the  case  would  be  easier  up- 
on the  theory  of  Implied  authority.  But 
there  Is  no  such  evidence.  On  the  contrary, 
it  would  appear  that  the  company  had  no 
part  in  the  transaction,  and  that  Parker  was 
dealing  in  bis  own  stock.  On  June  6th, 
when  the  notes  and  mortgages  which  were 
to  be  exchanges  for  the  stock  were  deliv- 
ered at  tbe  Seattle  office,  tbe  following  re- 
ceipt was  given:  "M.  L.  Cavanaugb:  Re- 
ceived of  Mr.  Cavanaugh  note  &  mtg.  for 
1000  (Geo.  D.  Farwell)  dollars.  Note  &  mtg. 
for  1000  C.  EI.  Rlgby.  Note  &  mtg.  for  1200 
Alex  McLush,  for  examination.  Also  five 
abstracts  covering  above  property.  Geo.  H. 
Parker,  per  J.  H.  Martin."  On  June  15th, 
when  it  had  evidently  been  determined  to 
accept  the  notes  and  mortgages  In  exchange 
for  the  stock,  Parker  gave  tbe  following  re- 
ceipt: "Received  of  M.  L.  Cavanaugb  pay- 
ment in  full  for  100  shares  of  the  preferred 
stock  of  the  United  Wireless  Telegraph  Co., 
same  to  be  delivered  as  soon  as  received  from 
home  office.  Geo.  H.  Parker."  These  re- 
ceipts would  seem  to  indicate  that  they 
were  dealing  with  Parker's  stock,  and  not 
the  stock  of  tbe  comimny.  They  would  at 
least  be  no  proof  that  the  stock  was  that  of 
the  company.  We  therefore  hold  that  in  the 
face  of  tbe  Issue  raised  the  respondent  has 
failed  to  prove  that  be  bad  any  contractual 
relation  with  the  appellant,  and  for  this  rea- 
son bis  action  must  fall.  Shavaller  v.  Grand 
Rapids  Bark  A  Lbr.  Co.,  128  Mich.  230,  S7 
N.  W.  212;  Carroll  v.  Manganese  Steel  Co., 
Ill  Md.  252,  73  AU.  6«5:  Kallna  v.  Robert 
Gair  Co.  (Sup.)  125  N.  Y.  Supp.  1040. 

Having  reached  this  conclusion  upon  the 
first  and  third  assignmente  of  error.  It  la  not 
necessary  to  discuss  tbe  second. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded  with  Instructions  to  dismiss. 

CROW.  ELLIS,  and  OHADWIOK.  JJ.. 
concur. 


HBNDBRSHOTT  et  al.  v.  MODEIRN  WOOD- 
MEN OF  AMERICA  et  al. 
(Supreme  Court  of  Washington.   Dec  2,  1911.) 
Thkatebs  aho  Shows  (S  6*)— Liabiijtiks  roa 

IHJ0BIW  TO  PEBSONS  ATTXNDIHO  —  NeOLI- 
OBNCB. 

Defendant  provldinr  a  hall  for  an  oitertain- 
ment  made  a  safe  and  well-Ui^ited  entrance. 
Plaintiff  passed  luc^  entrance,  and  at  tbe  sug- 
gestion of  a  stranger  proceeded  op  a  dark  slip- 
pery way.  Tbe  darkness  was  so  great  tbat  sne 
could  not  see  the  cbaraeter  of  tlw  stairway. 
She  was  warned  that  her  path  was  obstrocted 
by  vines,  but  she  proceeded  and  slipped  and  fell. 
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and  wu  Injured.  Heli,  aa  a  matter  of  law, 
that  tbe  waa  gnUtj  of  QeBligence  and  aaaumed 
the  liazardi,  precloding  a  recovery. 

[Bd.  Note,— For  other  caaes.  aee  Theaters  and 
Showi,  Omt  Dir.  I  6;  DecTC^.  |  6.*] 

Department  L  Appeal  from  Superior 
Court,  Snohomlflh  County;  W.  W.  Black, 
Judge. 

-  Action  by  Orvllle  Hendershott  and  anoUiw 
against  the  Modern  Woodmen  of  America 
aqd  anotlmr.  From  a  Judgmei^  of  dlamlMal, 
plalntUb  ivpeal.  Affirmed. 

J.  P.  Ball,  for  appellants.  B.  A.  BoatwldE, 
for  loapoudratB. 

(30SE,  J.  This  la  a  suit  to  recover  damag* 
es  for  pergonal  Injuries.  At  the  <do8e  of  tbe 
plalntlflb'  case,  In  response  to  a  challenge  to 
the  snfflclenc7  of  the  erldraice,  a  Judgment 
of  dismissal  was  mtered.  The  plalntUTs 
have  appealed. 

The  facts  are  these:  The  respondents,  as 
fraternal  organizations,  are  the  owners  of  a 
hall  In  the  town  of  Sultan  known  as  "Wood- 
men's Hall,"  and  used  for  lodge  and  enter- 
tainment purposes.  On  tbe  night  of  Septem- 
ber 6,  1910,  a  play  was  given  at  the  hall  by 
the  children  of  the  town.  The  auditorium  Is 
30  by  70  feet  In  dimensions,  with  a  raised 
stage  at  its  rear  10  by  30  feet.  The  hall  Is 
on  tbe  lower  floor  of  tbe  building.  It  Is  ele- 
vated at  the  rear  about  eight  feet  above  the 
aurface  of  the  street.  The  front  elevation  Is 
somewhat  less.  On  tbe  night  In  question  the 
main  or  front  entrance  to  the  hall  was  well 
lighted,  as  was  also  the  hall.  The  auditori- 
um has  a  seating  capacity  of  approximately 
600.  On  the  evening  stated  the  appellant 
wife  took  her  tittle  girl  and  a  small  boy,  the 
child  of  her  neighbors',  to  the  hall  to  take 
part  In  tbe  play.  She  did  not  know  the  loca- 
of  the  hall,  but  was  directed  to  it  by  the 
children  who  bad  been  there  prevlooaly.  She 
passed  tbe  front  entrance,  as  she  saya,  with- 
out observing  It,  and,  upon  reaching  the  rear 
of  the  hall,  she  Inquired  of  a  lady  whom  she 
did  not  know  where  she  could  find  tbe  lady 
who  Instructed  the  children  for  the  enter* 
talnment  The  lady  answered  that  she  was 
on  the  stage.  She  then  asked  her  how  she 
coald  get  ther^  and  the  lady  answered,  "Ton 
can  go  that  ba(&  vray,  but  be  very  careful 
of  the  blackberry  bushes."  She  then  pro- 
ceeded with  tbe  children  to  tbe  stage  along 
the  way  suggested.  In  undertaking  to  re- 
turn the  Mune  iray  she  slipped  upon  the  sec- 
ond Bte{»  from  the  top  of  the  stairway  and 
fell,  sustaining  the  injury  for  which  she 
seeks  redress  In  this  action.  After  falling, 
ah*  walked  to  the  street,  met  her  friends,  re- 
tnmed,  entered  the  auditorium  at  its  main 
entrance,  and  sat  through  tbn  play.  When 
upon  the  stage  she  had  her  ticket,  and  in- 
tended to  go  to  the  awUtorinm  to  witness 
the  play.  The  stairway  npon  which  she  fell 


is  30  inches  In  width,  about  8  feet  in  height, 
and  made  of  boards  with  an  8-lnch  tread  and 
KVinch  risers,  and  Is  not  covered  The  night 
was  so  dark,  she  says,  that  in  going  up  the 
stairway  she  could  not  see  its  condition.  It 
was  raining,  and  the  stairs,  being  without 
covering,  were  necessarily  wet  There  was 
no  light  at  the  all«jr  or  the  sttlrway.  The 
KpprMdh  to  tbe  stairs  is  throi^  an  alley, 
with  the  building  upon  od%  side  and  a  high 
board  fence  upon  the  other.  The  UaeUmry 
vines  to  which  the  lady  referred  project 
througji'  the  fence  and  across  the  alley.  She 
testtfled  ttiat  she  knew  the  mtiancd  which 
she  <diose  was  not  the  main  entrance  to  tbe 
ball.  The  rear  stairway,  whui  btdlt  was  In- 
tended to  be  used  by  the  people  upon  the 
stage  as  a  lire  escape.  The  respondents  did 
not  Intend  that  it  should  be  used  for  any 
other  purpose.  The  door  leading  from  the 
stage  to  the  stairway  was  nsnally  kept 
locked  upon  the  inside,  bat  there  la  no  evi- 
dence that  it  was  locked  upon  the  nl^t  in 
question.  A  low  stairway  leads  from  the 
auditorium  to  the  stage. 

Upon  these  facts,  w«  think  the  learned 
trial  court  was  not  in  error  In  withdrawing 
the  case  frcnn  the  Jury.  Tbe  respondents 
had  provided  a  safe  and  wdl-llfAited  stair- 
way for  all  who  desired  to  enter  the  hall. 
Tbe  size  of  the  ball,  the  location  and  dark- 
ness of  the  rear  stairway,  and  the  presence 
of  the  blackberry  vines  all  pointed  unmis* 
takably  to  the  fact  that  there  was  no  invi- 
tation to  the  public  to  enter  tbe  hall  or  tbe 
stage  In  tbe  manner  chosen  by  tbe  ai^>ellant. 
When  she  passed  by  the  safe,  well-llgbted 
entrance,  and,  at  the  suggestion  of  a  stran- 
ger, proceeded  up  tbe  dark,  slippery  way, 
when  the  darkness  was  so  great  she  could 
not  see  tbe  condition  or  character  of  tbe 
stairway,  and  with  the  warning  that  her  path 
was  obstructed  by  vines,  she  was  guilty  of 
negUg^ce,  and  assumed  the  hazards  which 
beset  her.  While  her  unfortunate  Injury  Is 
to  be  lamented,  it  cannot  be  said  to  have  re- 
sulted from  any  negligence  on  the  part  of  the 
reapondenta. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  FULLBR- 
TON,  and  PAREB&t,  JJ.,  concur. 


SNBLLINO  et  uz.  v.  BUTLEBy  Sheriff. 
(Supreme  Court  of  Washington.   Dec.  6, 1811.) 

HouBTBAD  a  56*}— Aoquxsmoir— Deouba- 

Tioir. 

Where  a  Judgment  was  obtained  against  a 
husband  and  wife  on  their  note,  and  before  ez- 
ecation  they  made  a  declaration  of  homestead 
upon  their  residence,  such  property  was  not 
subject  to  execution,  under  Rem.  &  Bal.  Code, 
H  68%  688;  the  judgment  having  become  a 
lien  on  the  pnqwr^  subject  to  the  right  of  the 
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owuen  to  dsfoat  u  eneution  sale  bjr  a  home- 
stead declaration. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
dent  Die.  U  TtSO;  Dee.  Dlf.  I  &6.*] 

nUlertm,  J.»  diaauitiiif. 

Department  L  Appeal  from  Superior  Conrt, 
Wahkiakum  County;  A.  m  Rtce,  Judge. 

Action  by  B.  S.  Snelltng  and  wife  against 
D.  0.  Butler,  as  Sbwiff  of  Wahkiakum  Coun- 
ty. From  a  Jodgmoit  for  pialatlflh,  dtfmd- 
ant  appeals.  Affirmed. 

WUlett  &  Oleeon,  for  appellant  N.  H. 
Bloomfleld  and  BL  S.  Snellli^,  for  respond- 
ents. 

GOSB,  J.  This  Is  an  appeal  from  a  Judg- 
moDt  granting  a  permanent  injunction  against 
the  sale  ot  real  property  npon  execution. 
The  facts  are  as  follows:  OnAivustlS,  1909, 
one  Bailey  obtained  a  jndgmoit  against  the 
respcndents  in  the  soperlor  court  of  Wahkia- 
kum caunty  for  fSSO,  with  interest  and  costs. 
The  respond^ts  then  owned,  and  with  their 
two  minor  children  resided  upon,  lots  ^  7, 
and  8,  In  block  6,  of  the  town  of  Athois,  In 
that  county.  On  September  14, 1810^  the  re- 
spondents executed  and  filed  tiieir  dedara^- 
tion  of  homestead  npon  the  property  con- 
formably to  the  statute;  Two  days  l&ter  the 
Judgment  creditor  caused  a  writ  of  execu- 
U(m  to  issue  for  the  enforcement  of  tiie 
Judg^nent  The  writ  was  placed  In  the  hands 
of  the  sheHff  of  tiiat  coun^,  who  levied 
upon  the  property  and  advertised  Its  sale. 
The  answer  admits  that  the  property  Is  of 
lees  value  than  f2,00(K  The  judgment  was 
ottered  upon  the  reqiondent^  unsecured 
promlsBoxy  note.  The  debt  Is  not  secured  by 
mechanic's,  laborer's,  materialman's,  or  ven- 
dor's lien  upon  the  premises. 

Upon  these  tects  the  appellant  asks  fi>r  a 
reversal  of  the  Judgment,  under  the  authori- 
ty of  Ho<Away  v.  Thompson,  06  Wash.  67, 
106  Pac  163.  W«  do  not  think  that  case 
has  any  luqiAlcatlon  to  the  case  at  bar.  In 
that  case  a  married  man  executed  a  mort- 
gage upon  his  separate  real  estate  to  se- 
cure the  payment  of  a  contemporaneous  loan, 
later  the  wife  filed  her  dedaratlDn  of  home- 
stead, under  the  provisions  of  Rem.  &  Bal. 
Code,  I  SSa  In  discussing  the  case  we  -eaid, 
in  substance,  that  under  the  statute  the 
homestead  Is  brought  into  being  by  the  filing 
of  a  homestead  dedaratton,  and  that  It  ex- 
lets  and  speaks  from  that  time  only  and  has 
no  retroactive  force.  We  adhere  to  that 
view  of  the  law.  This  case  Is  controlled  by 
other  provisions  of  the  statntew  Bem.  &  Bal. 
Code,  II 632,  633.  provide: 

"Sec.  682.  The  homestead  is  exempt  from 
execution  or  forced  sale,  exc^  as  In  this 
chapter  provided. 

"Sec.  633.  The  homestead  Is  sat^ect  to  «- 
ecntkm  or  forced  sale  in  settafactltm  of 
Judgments  obtained:  (1)  On  debts,  secured 


by  mechanic's,  laborer's,  materialman's  uir 
vendor's  liens  npon  the  premisesL  (2>  On 
debts  secured  by  mortgages  on  the  premises 
executed  and  acknowledged  by  the  husband 
and  wife  or      any  unmarried  dalmant" 

The  Judgment  became  a  lien  upon  the 
prepoty.  sabjoct  to  the  rl^t  of  the  own- 
ers to  defeat  an  execution  sale  by  the  filing 
of  a  homestead  dedaratlon.  They  filed  the 
dedaratlon  befbre  the  issuance  of  the  ex- 
ecution. Whok  the  declaration  was  filed, 
the  prcq^er^  became  a  homestead,  mnd  as 
8uch  it  was  exempt  from  aecutlon  or  forced 
sale.  The  Bookway  Case  was  controlled  by 
the  provlslous  of  Rem.  &  Bal.  Code,  t  S33, 
and  subsequent  sections  of  the  statute.  Sec- 
tions 632  and  633,  when  read  together,  so 
dearly  protect  the  homestead  In  the  case 
at  bar  that  discussion  and  argument  seem 
unnecessary.  Article  19  of  the  Constitution 
provides  that  the  "Le^slatnre  shall  protect 
by  law  from  forced  sale  a  certain  portion 
of  the  homestead,  and  other  property  of  all 
heads  of  famUles."  The  first  section  of  the 
statute  quoted  was  enacted  in  obedience  to 
that  command. 

^e  Judgment  Is  affirmed. 

DUNBAR,  G.  J.,  and  PARKER  and 
MOUNT,  JJ.,  concur.  FULLERTON,  J.,  dls- 
senta. 


KELLBB.  V.  WHITB)  BITEOt  LUMBER  CO. 
(Supreme  Court  of  Wasbiogbm.  Dee.  2, 1911.) 

BfASTKB  AITD  SXRVAHT  (|  190*)  —  INJTTBT  TO 

Servant— Vice  Pbinoipal— Nbolioencx. 
Where  a  servant  who  directcid  the  work  of  a 
lonln^  crew  and  who  signaled  the  eagioeer 
when  to  ata^t  the  engine,  movlog  logs,  left  bis 
station  daring  the  temporary  absence  of  the 
engineer  and  negligently  started  the  engine,  In- 
juring a  member  of  the  crew^  the  master  was 
liable,  the  servant  being  a  vice  principal,  and 
could  not  escape  Uabili^  on  the  ground  that 
the  servant  acted  without  the  scope  of  his  an- 
thozitr. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  440-?r4;  Dee.  Dig.  { 
190.*] 


D^rtment  1.  .^(teol  from  Soperlor 
Court,  King  County;  B.  B.  AlbartBon,  Judge. 

Action  by  Max  Keller  against  the  White 
River  Lumbw  Company.  From  a  Judgmmt 
of  nonsuit,  plaintiff  appeals.  Reversed. 

Govnor  Teats,  Hugo  Metzler,  Leo  Teats, 
and  Ralph  Teats,  for  appellant  John  P. 
Hartman,  tm  respcmdent 

008B,  J,  mils  is  an  appeal  from  a  Judg- 
ment ot  nonsuit  The  facts  are  few  and 
simile.  The  appellant  was  «nployed  by  the 
rsiQKmdent  as  a  snlpor  for  Its  It^ng  crew. 
His  duties  were  to  round  the  forward  end 
of  the  logs,  so  that  they  could  be  drawn  in 
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1^  the  yud  ei^e.  booktender  bad 
charse  of  tiie  lo^liV  crevr  and  directed  Its 
work.  He  was  aim  the  alsnalmaii.  The  ap- 
pelant, while  BDJpliv  a  log  to  which  the 
cable  leading  from  the  engine  was  attached, 
was  Injured  by  the  starting  of  the  engine 
wltbont  warning.  The  engine  was  started 
b7  the  booMmder  In  the  tnuporary  ab- 
sence Qt  the  r^lar  englnew.  It  was  no 
part  of  tbe  duties  of  the  booktender  to  opw- 
ate  the  engine.  This  duty  was  porformed  if 
tbe  ei^^lneer  upon  receiving  a  go-ahead  >lg- 
nal.  Shortly  befwe  starting  tbe  engine  the 
booktender  had  directed  tbe  uipellaat  to 
resume  sniping.  What  he  started  tbe  en- 
gine, be  was  within  60  feet  of  tbe  appelant, 
who  was  In  plain  view  and  woAlng  upon 
tbe  log  with  his  baxk.  to  tbe  englna  The  en- 
gine was  started  without  a  signal. 

Tbe  case  should  not  have  been  withdrawn 
fnnn  the  jury.  Hie  booktoider  was  a  vice 
prlndpaL  It  was  his  duty  to  direct  the 
work,  and  to  signal  the  engineer  Trtien  he 
desired  him  to  start  the  engine.  Had  he 
given  a  wrong  signal  to  the  engineer,  the 
masta  would  have  be«L  dearly  liable. 
When  he  left  his  station  and  started  the  en- 
gine. It  was  the  act  of  the  master.  Creamer 
T.  Horan  Bros.  Co.,  41  Wash.  686,  84  Pac. 
692;  Tills  t.  Great  Northern  By.  Co.,  60 
Wash.  536,  97  Pac.  737,  20  L.  R.  A.  (N.  S.) 
434;  Westerlund  t.  Rothschild,  53  Wash. 
626,  102  Pac.  768;  Campbell  v.  Jones,  80 
Wash.  265,  110  Pac.  1063.  As  was  said  In 
the  Tills  Case,  whether  the  vice  principal 
does  tbe  negligent  act  himself  or  directs 
another  to  do  It,  the  master  Is  liable.  And, 
as  was  said  in  the  Westerlnnd  Case,  the 
master  Is  liable  whether  the  Injury  proceeds 
from  the  giving  of  a  wrong  signal  or  from 
tbe  failnre  to  give  any  signal.  In  2  Labatt, 
Master  &  Servant,  |  546,  It  la  said  that  there 
is  no  logica>  dlfTerence  between  the  quality 
of  an  act  done  by  the  order  of  the  vice  prin- 
cipal and  the  quality  of  the  same  act  when 
done  by  him.  The  learned  trial  court  grant- 
ed the  nonsuit  on  tbe  authority  of  Conine  v. 
Olympla  I/oggIng  Company,  36  Wash.  346, 
7S  Pac.  032,  and  same.  42  Wash.  00,  84  Pac. 
407.  This  case  holds  that  the  engineer  of 
a  logging  crew  Is  the  fellow  servant  of  the 
loggers.  We  do  not  think  It  bas  any  appli- 
cation to  tbe  case  at  bar.  Here  the  vice 
principal  started  the  engine.  The  trial 
court  was  Influenced  by  the  fact  that  the 
master  had  fomlsbed  a  competent  mgineer, 
and  that  the  Injury  was  caused  by  tbe  vice 
principal  who  was  acting  without  the  scope 
of  his  authority.  This  we  are  persuaded 
does  not  affect  tbe  question  of  tbe  master's 
UabUlty. 

Tbe  Judgment  is  reversed. 

DUNBAR,    O.    J.,    and  FULUDBTON, 

MOUNT,  and  PARKESl,  JJ.,  concur. 


In  rs  OITZ  OF  SBATTI/B. 
(Supreme  Oonrt  of  Wsshlngton.  Dee.  1«  1911.) 
MxrsimpXL  Cobpobations  (|  4S6*)  —  Steebt 

iMPBOVEUaNTS  —  ASSESflMBHT     DiSTBIOTS  — 

Gbkatioit  —  DxciaiON  or  Gohuissionebs— 

COHOLUSIVBIIESS. 

A  decision  by  a  municipal  board  fixing  the 
limits  of  a  street  improvement  aasesament  diB- 
trict,  or  refoaiag  to  apportion  part  of  the  ex- 

rse  against  the  city's  general  fond,  will  not 
disturbed  by  the  courts,  where  there  may  be 
diffeEence  of  honest  opinion  as  to  the  fairness 
of  the  dedston. 

[EM.  Note.— For  other  cases,  see  MuDicIpal 
Corporations,  Gent.  Dig.  I  1166;  Dec.  Dig.  I 
496.^] 

D^rtment  1.  Appeal  from  Superior 
Court,  King  County ;  John  F.  Main,  Judge. 

Petition  by  the  City  of  Seattle  to  condemn 
property  to  Improve  streets.  On  appeal  from 
an  order  confirming  a  special  assessment 
Affirmed. 

WUlett  &  Oleson,  for  appellant  Soott  Cal- 
houn and  WllUam  B.  AlllBon,  for  respondent 

PARKER,  J.  This  Is  an  appeal  from  an 
order  of  the  superior  court  for  King  county 
confirming  a  special  assessment  made  by 
onlnent  domain  conmilssloners  to  pay  awards 
of  damages  and  expenses  Incurred  by  tbe 
city  of  Seattle  In  acqutrii^  and  damaging 
private  property  for  the  puri>ose  of  Improv- 
ing Twelfth  avenue  and  other  streets  in  that 
dty.  Appellants  are  the  owners  of  property 
against  which  the  ass^sment  Is  made,  and 
it  Is  contttided  In  their  behalf  (1)  that  the 
boundaries  of  the  assessment  district  are  so 
clearly  wrong  in  omitting  certain  property 
therefrom'  that  tbe  trial  court  should  have 
annulled  the  assessment;  and  (2)  that  tbe 
general  fund  of  the  dty  should  have  heea 
charged  with  a  portion  of  the  cost  and  ex- 
penses of  acquiring  and  damaging  tbe  pri- 
vate property  for  tbe  improvement 

Tbe  improvemrat  contemplated  is  tbe  wid- 
ening and  changing  of  the  grades  of  Twelfth 
avenue  from  Denny  Way  south  to  Jackson 
street  a  distance  of  20  blocks,  and  the  wid- 
ening and  changing  of  the  grades  of  certain 
other  streets  near  to  or  crossing  Twelfth 
av^iue,  so  that  at  no  point  does  the  im- 
provement extend  more  than  four  blocks  in 
an  east  and  west  direction.  Tbe  limits  of 
the  assessment  district  fixed  by  the  commis- 
sioners extend  north  and  south  and  east  ana 
west  In  ai^roximately  this  proiwrtlon.  It  is 
Insisted  by  counsel  for  appellants  that  tbe 
assessment  should  have  extended  much  far- 
ther to  the  east  so  as  to  Include  property  It 
Is  claimed  will  be  benefited  by  tbe  Improve- 
ment, and  that  In  this  respect  the  boundaries 
of  the  district  were  erroiwonsly  fixed  by  the 
commissioners.  The  theory  of  this  conten- 
tion Is  that  tbe  Improvement  in  the  grades 
of  the  east  and  west  streets  wUl  fnmlsb  a 
more  advantageous  outlet  thsn  at  present 
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to  tbtt  bnsinea  portion  of  tbe  city  from  thla 
property  whl<di  is  excluded  from  the  assees- 
meat  dietilct  upon  tbe  east  Alleged  error 
In  ttzcludlnff  certain  otber  property  from  tbe 
asHwineat  district  la  rested  upon  the  same 
theory  as  to  Its  benefit  No  contention  Is 
made  as  to  the  amount  of  any  aasessmott 
upon  any  particular  lot  or  tract,  it  b^ng 
oHtceded  that,  if  the  boimdarles  of  tbe 
sessment  district  are  correct,  the  assessments 
are  properly  apportioned  upon  the  asTeral 
lots  and  tracts. 

There  Is  emtnent  authority  Indicating  that 
the  fixing  of  the  boundaries  of  a  strict  for 
a  special  assessmwt  purpose  by  the  persons 
or  body  pMsesstng  tbat  power  by  Tirtne  of 
it  beliv  80  delated  by  the  Leglsletore  Is  an 
set  so  purely  legislatlTe  In  Its  character  that 
the  courts  are  excluded  from  Interfering 
therewith.  1  Cooley  on  Taxation  (3d  Ed.) 
234;  Hamilton  on  Special  Aseessments,  19; 
1  Page  &  Jones  on  Taxation  bf  Assessment, 
552.  553. 

We  are  not,  however,  required  to  adopt 
this  view  without  qualification,  In  ordOT  to 
sustain  the  acts  of  the  eminent  domain  com- 
mtestonera  In  thla  case.  Applying  the  rule 
heretofore  adopted  by  this  court  where  the 
correctness  of  the  amount  of  the  assessment 
upon  the  Tarious  lots  and  tracts  is  IdtoIt- 
ed,  a  review  of  the  evidence  In  this  case 
convinces  us  that  there  Is  here  no.  such  show- 
ing of  arbitrary  action,  fraud,  or  mistake 
on  the  part  of  the  commissioners  In  fixing 
the  boundary  of  this  district  as  calls  for 
interference  therewith  by  the  courts,  even 
conceding  that  that  may  become  a  Judicial 
question.  We  see  nothing  here  involved,  ex- 
cept a  difference  of  honest  opinion  as  to 
where  the  boundaries  of  this  assessment  dis- 
trict should  be.  Clearly  tbat  is  not  sufficient 
to  warrant  an  interference  with  the  Judg- 
meot  of  the  commissioners  in  that  respect. 
In  re  Seattle,  46  Wash.  63.  80  Pac.  166;  In 
re  SeatUe,  GO  Wash.  402,  97  Pac.  444.  Tbe 
contentloo  that  a  portion  of  this  expense 
should  have  been  chnrged  to  tbe  general 
fund  of  the  city  because  of  the  general  pub- 
lic benefit  can  be  answered  to  tbe  same  way. 
In  re  West  Lake  Avenue,  40  Wash.  144, 
82  Pac.  279. 

Some  contention  Is  made  that  the  total 
amount  of  tbe  assessment  was  unduly  en> 
hanced  by  a  diarge  for  accumulated  interest 
pending  the  making  of  the  assessment  roll. 
It  Is  manifest  that  from  time  of  tbe  rendi- 
tion of  tbe  verdict  and  Judgment  awarding 
damages  to  the  owners  of  property  taken  or 
damaged,  until  the  money  can  be  realized 
upon  the  assessment  for  payment  of  such 
ddmages.  Interest  will  necessarily  accumulate 
upon  the  damage  awards.  The  complaint 
here  Is  that  there  was  undue  delay  in  making 
up  the  assessment  roll,  resulting  in  accumu- 
lation of  Interest  charged  against  the  prop- 


erty to  be  assessed,  whldi  could  have  been 
avoided  by  diligence  on  the  part  of  the  dty 
and  commissioners  In  making  up  the  roll. 
The  evidence  convinces  us  that  tbe  commis- 
sioners and  tbe  dty  moved  as  promptly  as 
drcumstanoes  would  permit  in  preparing  ttie 
usessment  roll.  Had  there  been  undue  de- 
lay in  this  respect,  there  would  be  some 
ground  for  this  contention.  We  agree  with 
the  learned  trial  Judge  that  no  reason  is 
shown  for  Interference  -with  this  assesamoit 
by  the  courts. 

The  order  cmflrmlng  the  assessment  roll 
Is  therefore  afllrmed. 

DUNBAB,  a  J.,  and  MOUNT,  FULLBR- 
TON,  and  GOSB,  JJ.»  amcor. 


ALBBBO  T.  OAMPBBLL  LUMBBB  CO. 
(Supreme  Oourt  of  Washington.  Nov.  28, 1911.) 

1.  Railboaus  G  224*)  — STATuna— Oprau- 

TION. 

Laws  1899,  c  85.  |  1.  which  provides  tiiat 
any  person,  rulroad  company,  or  corporation 
owning  or  operating  a  railroad  in  this  state 
■hall  be  and  is  required,  on  or  before  the  Ist  day 
of  October,  1899,  to  so  adjust,  fill,  block,  and 
securely  ruard  the  frogs,  switches,  and  guard 
rails  on  their  roads  as  to  prevent  the  feet  of  em- 
ployte  and  other  persons  from  being  caught 
therein,  is  not  limited  by  Its  terms  on&  to  cor- 
porations in  existence  at  the  time  of  its  enact- 
ment, bnt  api^ies  to  a  corporaUon  thereafter 
incorporated. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Dec.  Dig.  i  224.*] 

2.  Bailboadb  (i  224*)— Switohbs  and  Fboqb 
— Statutobt  Fbovisioks. 

Laws  1899^  c.  35.  |  1.  which  provides  that 
any  person,  railroad  company,  or  corporation 
owning  or  operating  a  railroad  shall  block  and 
secuTeb  euard  the  frogs,  switches,  and  guard 
rails  of  their  roads,  so  as  to  prevent  tlieir  em- 
ployta  and  other  persons  from*beh)g  caught 
therein,  la  not  limited  in  its  application  to  com- 
mon carriers,  but  appUeB  as  well  to  railroads 
used  in  connection  with  mills  and  It^^ing  camps. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Dec  Dig.  I  224.*] 

3.  Masteb  akd  Sebvakt  (I  250%*)— Aonow 
FOB  Injuries— Pabties— Statutobt  Pbovi- 

SIONS. 

Laws  1899,  c.  3S,  {  1,  requires  that  frogs, 
switches,  and  guard  rails  on  railroads  be  guard- 
ed,' and  section  2  provides  tbat  a  person,  rail- 
road company,  or  corporation  owning  a  railroad 
shall  be  liable  for  any  damages  received  from  a 
failure  to  comply  therewith,  to  be  recovered  by 
the  parties  entitled  to  recover,  as  provided  in 
2  Hill's  Ann.  St  ft  Codes,  SS  137-139  (Ballin- 
ger's  Ann.  Codes  ft  St  H  4827-4829).  Held, 
tbat  it  was  not  tbe  intention  of  the  Legislature 
by  section  2  to  ^ve  tbe  benefit  of  the  act  only  to 
the  representatives  of  persons  who  had  been 
killed,  or  who  were  suing  for  death  of  the  per- 
sons mentioned  In  those  sections,  bnt  only  tnat 
in  case  of  death  resulting  from  the  negligence 
prohibited  in  tbe  acta,  the  representatives  of  the 
IMirties  suing  should  be  the  representatives  pro- 
vided for  in  the  sections  quoted  in  the  act 

[Ed.  Note.— For  other  cases,  see  Master  atad 
Servant  Dec.  Dig.  $  250%^ 
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4.  BfAvm  AHD  SnvAirr  (|  280*)— Action  fob 
Innran— QmsTzoN  von  Jmr— Coiitribi;- 

TOBT  NMUOCNCE. 

la  an  tetioti  for  i>enonal  injuries  received 
by  pUintift  while  io  the  employ  ot  a  loggins 
companr,  allend  to  have  resulted  from  its  fail- 
are  to  ruard  frogs  and  switches  oa  a  railroad 
operated  bT  it,  as  prescribed  bT  Laws  1800,  c. 
35,  S  1,  on  the  evidence,  uuit  the  question 
of  contribotory  negligence  WM  tor  the  Jury. 

[XML  Note.— For  other  caaei,  Me  Master  and 
Serrut,  Deft  Dig.  {  28ft.*] 

Department  1.  Appeal  from  Superior  Court, 
King  Comity ;  WUson  R.  Gay,  Judge. 

Action  by  Julius  Alberg  against  the  Camp- 
bell Lumber  Gompany.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

See,  also,  60  Wash.  833,  Ul  Pac.  775. 

Ha»tfng«  A  Stedman,  for  appellant  Wm. 
MarUn,  for  respondent 

DUNBAR,  G.  J.  JaUuB  Alberg,  a  lot^er 
employed  by  the  Campbell  Lumber  Company 
as  second  faUer — that  Is  to  say,  assistant  to 
the  principal  faller—recetved  an  Injury  on 
December  6,  1906.  He  was  at  that  time  23 
years  of  age.  After  the  Injury,  he  brought 
this  action  to  recover  $27,430  on  account  of 
said  Injury.  Negligence  of  the  company  was 
allied  In  failing  to  fill,  block,  or  guard  a 
tT<yg  on  the  track,  and  In  having  Incompetent 
engineers  to  conduct  the  train.  Upon  the 
trial  of  the  cause  to  a  Jury,  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $6,500. 
Motions  for  new  trial  were  made  by  the  de- 
fendant and  plaintiff  also.  The  motions  were 
overruled,  and  appeal  followed. 

The  proof  shows  that  it  was  the  custom 
for  the  men  working  in  the  woods  to  gather 
at  the  switch,  at  or  near  the  place  where 
respondent  was  injured,  and  board  the  en- 
gine, or  a  car,  for  the  purpose  of  being  car- 
ried to  the  camp,  a  distance  of  about  two 
miles.  On  the  day  the  respondent  was  In- 
jured, he,  in  company  with  his  fellow  work- 
men and  the  boss  of  the  crew,  came  down 
to  a  road  which  crossed  the  track  some  60 
feet  from  the  switch.  The  engine  came  down 
from  the  woods  with  two  loaded  cars  of  logs, 
and  stopped  at  the  switch.  Some  one  on 
the  engine  hallooed  at  the '  men.  The  re- 
spondent, with  the  other  men.  Including  the 
superintendent,  Mr.  Matson,  started  to  get 
on  the  engine.  Mr.  Matson  had  entire  charge 
of  the  camp,  and  direction  of  the  starting 
and  stopping  of  the  train.  There  were  some 
Ifi  or  20  Japanese  working  for  the  company, 
looking  after  the  railroad  at  that  time.  They 
usually  rode  home  on  a  hand  car,  but  on 
this  day,  for  some  reason  not  necessary  to  be 
mentioned,  the  Japanese,  not  having  a  hand 
car  available,  began  to  get  upon  the  engine 
with  the  other  men,  for  the  purpose  of  riding 
to  the  camp.  The  engine  was  standing  about 
four  feet  from  the  frog  wbldi  was  the  cause 
ot  the  reapondeat's  mishap,  waiting  for  the 


men  to  come  from  about  60  feet  up  the  track 
to  get  on.  When  the  respondent  was  about 
four  or  five  feet  from  the  engine,  and  as  he 
was  looking  for  a  place  to  get  upon  the  en- 
gine, his  foot  slipped  in  the  frog,  which  was 
not  protected,  and  he  was  unable  to  get  it  out 
About  that  time  the  engine,  without  any  no- 
tice, started  towards  the  respondent  who, 
seeing  that  he  could  not  extricate  himself 
from  his  perilous  position,  threw  his  body  off 
the  track,  and  the  engine  passed  over  his 
foot,  and  crushed  his  foot  and  leg,  so  that  it 
had  to  be  amputated  just  b^ow  the  knee. 

[1]  This  action  Is  based  upon  chapter  8S,  p. 
49,  of  the  Laws  of  1889,  section  1  of  wblch  la 
as  follows:  "Any  person  or  pOTSona,  rail- 
road companies  or  corporations,  ownbig  or 
operating  a  railroad  or  railroads  In  this 
state,  shall  be  and  are  hereby  required  oa  or 
before  tiie  first  day  ot  October,  1899,  to  so 
adjust  fllli  block,  and  securely  guard  the 
frogs,  switches,  and  guard  rails  on  their 
roads  u  to  v^yast  the  feet  of  employees 
and  other  persons  from  being  caught  there- 
in." It  la  the  contentltm  ^  the  appellant 
that  inasmuch  as  this  defendant  corporation 
was  not  Incorporated  uitll  the  8tb  day  of 
April,  190S,  which  was  several  years  after 
the  passage  of  the  act  the  act  in  terms  does 
not  apply  to  It  and  applies  only  to  corpora- 
tions then  in  existence.  There  can  be  no 
merit  In  this  contentlcm,  as  It  certainly  la 
not  the  l^slatlve  policy  to  have  the  laws 
re-enacted  for  the  benefit  of  corporations 
which  are  created  after  the  passage  of  the 
act,  or  for  the  benefit  of  Individuals  who 
may  be  bom  after  the  passage  of  the  act 
or -who  may  come  Into  the  country  and  be  ad- 
mitted to  dtlzenahlp  after  the  act  We  know 
of  no  such  construction  that  has  ever  been 
placed  upon  a  general  law. 

[2]  It  Is  also  the  contention  of  the  appel- 
lant that  the  act  In  terms  does  not  apply  to 
railroads  usfed  In  connection  with  mills,  and 
only  applies  to  common  carriers,  and  that  as 
it  appears  that  this  was  exclusively  a  log- 
ging railroad,  used  by  the  Campbell  Lumber 
Company  in  getting  logs  from  the  woods,  and 
was  not  a  railroad  engaged  in  public  service 
as  a  common  carrier,  the  act  does  not  apply 
to  It  Williams  V.  Northern  Ltimber  Company, 
(C.  0.)  113  Fed.  382,  among  other  cases,  is 
cited  to  sustain  this  view.  But  an  exam- 
ination of  that  case  convinces  us  that  It  is 
not  In  point  It  Is  true  that  the  court  in  that 
case  decided  that  a  certain  statute  of  Minne- 
sota did  not  apply  to  railroads,  other  than 
common  carriers;  but  whUe  the  statute  Is 
not  set  forth.  It  is  evident  from  the  language 
of  the  opinion  that  It  was  not  such  a  stat- 
ute as  we  have  under  construction.  The 
court  in  the  course  of  Its  opinion  says:  "It 
does  not  come  within  the  language  ot  the 
statute,  because  It  Is  not  a  railroad  corpo- 
ration; and  the  proviso  In  the  statute  indl- 
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cates  tbat  tba  statute  U  tntended  to  apply 
only  to  corporations  of  the  character  to 
wMcta  I  hare  referred,  poBseesed  of  fraa- 
chlaes,  op^  to  pabllc  txavel  or  nse,  because 
the  proviso  Is  that  they  shall  not  be  liable 
for  damage  during  the  construction  of  a  new 
road,  not  open  to  public  trayel  or  use."  Onr 
statute  not  only  falls  to  Indicate  that  the  law 
does  not  apply  to  other  than  railroad  cor- 
porations which  are  common  carriers,  but  it 
expressly  provides  tiiat  it  shall  apply  to  any 
person  or  persons,  railroad  companies,  or 
corporations  owning  or  operating  a  railroad. 
The  scope  of  the  act  indicates  that  It  was 
Intended  to  protect  workmen  or  employes  of 
railroads,  whether  sudi  railroads  were  com- 
mon carriers  or  not,  and  whether  they  wer'e 
corporations  or  individuals.  The  language  Is 
so  plain  and  comprehensive  that  It  is  diffi- 
cult to  base  an  ai^nment  upon  Its  construc- 
tion. The  other  cases  dted  do  not  sustain 
appellant's  contentloD. 

[S]  Again,  it  Is  contended  by  the  appellant 
that,  even  though  it  be  conceded  that  the 
act  applies  to  fallroad  companies  other  than 
common  carriers,  the  respondent  is  not  grant- 
ed the  right  to  bring  an  action  under  this 
statute,  by  reason  of  tlie  provisions  of  sec- 
tion 2,  whidi  is  as  fallows :  "Any  person  or 
persons,  railroad  companies  or  corporations, 
owning  or  operating  a  railroad  or  railroads 
in  this  state,  shall  be  liable  for  any  damage 
received  ^m  a  failure  to  comply  with  the 
proiiBionB  of  this  act;  sndi  dami^es  to  be 
recovered  by  the  parties  entitled  to  recover 
as  provided  tn  sectlotts  187,  188  and  189  of 
TOlnme  2  of  Hill's  Annotated  Statutes  and 
Codes  of  Washington,  being  sections  ^27, 4828 
and  4829,  Bellinger's  Annotated  Codes  and 
Statutes  of  Washingttm."  A  reference  to 
the  sections  quoted  raiders  the  meaning  of 
section  2  of  the  statute  a  little  doubtful; 
but  It  certainly  new  was  the  Intention  of 
the  L^^ature,  In  the  passage  ef  the  act  of 
1889,  to  give  the  benefit  of  that  act  only  to 
the  resnesoitatlTes  of  persons  who  had  been 
Ulled,  or  who  wwe  solag  fbr  the  death  of 
the  persons  mentioned  In  those  sections.  The 
evident  Intention  was  that,  in  case  of  death 
resulting  from  the  n^llgence  prohibited  tn 
the  act,  the  rctpreseDtatlveB  of  the  parties 
sning  should  be  the  representatives  provided 
for  In  the  sections  quoted  in  the  act.  But, 
however  that  may  be,  it  Is  not  material  to 
tbe  determination  of  this  case ;  for  the  law, 
in  section  1,  Imposes  a  duty  upon  the  ap- 
pellant, and  prescribes  in  effect  that  the 
omission  of  certain  acts  shall  constitute  neg- 
ligence on  Its  part  Tbat  would  be  snffldent, 
in  any  event,  for  the  respondent  to  base  an 
action  on  for  netfigence  on  the  part  of  the 
aiqpellant  If  tbe  act  of  n^lgence  was  prov- 
en, -the  case  would  stand  Just  the  same  as 
though  the  act,  or  omission  of  the  act.  was 
ne^igenee  it  the  comnxm  law. 

[4]  Ttie  main  contention  in  the  case  is  that 
the  reapond«it  was  guilty  of  contributory 


negligence  in  attempting  to  get  upon  the  en- 
gine under  the  circumstances  proven.  In 
discussing  this  phase  of  the  case,  it  will  be 
necessary  for  us  to  notice  only  the  testimony 
of  the  respondent,  and  that  In  substance  is 
as  follows:  "A.  When  we  got  to  the  road 
the  engine  was  up  at  the  switch,  and  some- 
body called  for  us  to  go  up  there  and  to  get 
on.  Q.  About  how  far  was  it  from  where 
you  were  standing  when  they  called  for  yon 
to  go  and  get  on  the  engine?  A.  About  60 
or  70  feet,  I  think;  and,  of  course,  we 
walked  up  that  way,  and  as  I  came  pretty 
close  to  the  engine  I  stepped  in  that  frog 
there;  and  I  was  looking  to  get  on  the  en- 
gine, because  there  were  lots  of  men  on  the 
engine,  and  I  was  lookli^  to  get  on  the  foot* 
board,  because  there  was  a  pretty  good  place 
-to  stand  on,  and  lots  of  places  were  taken  op 
by  the  o.ther  men  on  the  engine.  And  when 
X  was  caught  in  the  fn^,  about  the  same  time 
the  engine  started  up,  and  It  was  cicffie  by 
me,  and  I  could  not  get  out  of  the  way,  so 
I  tamed  round,  and  my  foot  was  in  there, 
and  the  engine  ran  over  my  foot,  and  that 
is  about  the  way  It  happened.  Of  course, 
after  tliat  they  pldced  me  up  and  took  me 
down  to  the  camp."  The  testimotay  shows, 
also,  that  ,  no  bell  was  rung,  or  any  warning 
given  to  anybody  that  the  engine  was  about 
to  start;  that  the  foreman,  Matson,  was  with 
the  respondent,  and  wss  trying  to  get  up<m 
the  mgine  at  the  same  time;  that  the  en^e 
was  started  by  a  young  boy,  a  son  of  the 
superlntendmt  of  the  road,  who  had  no 
knowledge  of  the  eogine,  and  bo  discretion 
in  regard  to  such  matters.  The  respondoit 
was  called  and  recalled  In  cross-examinatUm 
and  redirect  examination  many  times,  but 
the  proof  ■was  substantially  as  we  have  in- 
dicated. 

It  Is  claimed  by  the  anwllant,  and  the 
record  shorn,  that  the  judge  who  tried  the 
cause  expressed  grave  doubts  of  the  right  of 
the  respondent  to  recover,  under  the  clr- 
cnmstances  shomi  by  the  proof,  bnt  said  that 
he  would  submit  the  case  to  the  Jury.  The 
court  b^g  in  grave  doubt  as  to  whether  tile 
respondent  was  guilty  of  contributory  negli- 
gence was  the  best  of  reasons  for  submitting 
It  to  the  Jury. 

The  appellant  strongly  contends  that  the 
respondent  was  attempting  to  get  upon  the 
cowcatcher  for  the  purpose  of  riding  into 
camp,  and  that  this  was  gross  negligence. 
It  appears  from  the  testimony  of  the  re- 
spondent ttiat  he  was  attempting  to  get  upou 
a  platform  which,  so  far  as  we  are  able  to 
ascerteln  from  the  testimony,  may  have  been 
atteched  to  the  cowcatdier,  wlilcb  was  at- 
tached to  the  engine;  bnt  he  testtfles  that  it 
was  a  place  where  he  could  stand,  and  where 
he  could  ba.ng  on,  and  that  it  was  not  a 
dangerous  placA,  But,  even  conceding  that 
riding  on  the  cowcatfdier  was  sudi  an  act 
of  negligence  as  would  preclude  a  recovery 
for  injorks  caused  hj  dangers  Inddeat  to 


Digitized  by 


1 


WadL) 


KBNDALIi  T.  LONO 


rldtaff  on  th*  ooweatcher,  that  pTlnd.ple  is 
not  apidlcable  to  tbls  case,  for  such  dangers 
were  not  tlie  cause  of  tbe  accident,  proximate 
or  otbKwIae.  The  proximate  cause  of  the 
accident  nnquestlonablf  was  the  starting  of 
the  engine  without  notice,  while  the  men 
gathered  there  were  attempting  to  get  upon 
the  engine. 

The  case  stron^y  relied  upon  by  the  appel- 
lant, TiXL,  Blrrell  t.  Great  Northern  Lumber 
Company,  61  Wash.  886,  112  Pac.  362,  waa 
where  an  accident  occurred  by  reason  of  the 
perils  of  the  place,  which  were  the  actual 
cause  of  the  injury.  A  dining  car  conductor 
left  a  well-known-path,  between  tracks,  6 
feet  wide  from  tie  to  tie,  and  took  a  walk 
along  the  edge  of  a  swamp  near  the  outer 
ties,  where  the  space  was  only  2%  feet, 
and  waa  In  consequence  struck  snd  killed  by 
a  switch  engine.  It  will  be  seen  that  the 
principle  goTemlng  that  case  was  altogether 
different  from  the  principle  governing  the 
case  at  bar,  where  the  safety  or  nonsafety 
of  the  cowcatcher  bad  no  remote  Influence 
upon  the  accident 

It  1b  also  contended  by  the  appellant  that 
it  was  contributory  negligence  for  the  re- 
qwndent  to  run  or  walk  the  distance  that 
he  did*  which  was  60  or  70  feet,  on  the 
track,  or  Inside  of  the  railroad  tradu.  But 
the  result  In  this  case  would  hare  been  the 
same,  If  the  appellant  had  approached  the 
track  at  the  -  point  where  his  foot  was 
caught  In  the  ftog,  because  no  Injury  hap- 
pened to  him  1^  traversing  the  road  back  of 
that  point;  and  It  seems  from  all  the  tes- 
timony that  it  was  necessary  for  the  men  to 
go  on  the  track  at  least  that  aliort  distance 
from  tbe  engine. 

Many  cases  are  dted  by  both  appellant  and 
reapondent  in  suj^jwrt  of  their  respectlTe  con- 
tentions, but  the  law  In  relation  to  the  duties 
of  the  master  and  tbe  correlative  duty  of 
the  serrant  In  regard  to  contributory  negli- 
geaico  is  80  well  understood  that  the  dtlng  of 
cases  Is  of  very  little  aid  to  the  court  The 
important  question  Is,  not  what  the  law  Is, 
but  whether  the  facts  In  the  particular  case 
bring  It  within  the  proTlslona  of  the  law  as 
understood.  Under  all  the  drcumstaoces  of 
this  case,  we  are  unable  to  say  that  the  ac- 
tion of  the  respondent  In  attempting  to  board 
this  engine,  under  the  circumstances  shown 
by  the  respondent's  testimony,  was  contrlh- 
utory  negligence  as  a  matter  of  law.  On 
the  contrary,  It  was  a  case  where  it  was  the 
peculiar  province  of  the  Jury  to  determine 
that  question. 

No  error  was  committed  by  the  court  In 
tbe  giving  or  refusli^;  of  Instructiona,  and 
Um  Jttdgmoit  is  therefore  afflrmed. 

PASKBR,  IfOUKT,  G08E,  and  FULLBR- 

TON,  JJ.,  concur. 


KENDALL  v.  LONG. 
(Supreme  Court  of  Washington.    Nov.  25, 
1911.) 

1.  PtJBLio  Lakds  (1 109')— DisposmoiT— Pbo- 
cxxdingsinLand  Officb— JuBisDicnoN  or 

Courts. 

A  party  aggrieved  hj  an  erroneous  ded< 
sion  of  the  federal  Land  Department  must  ex- 
haust bis  remedies  In  that  department  before 

he  can  resort  to  the  courts,  ana,  where  one  in- 
stituting a  contest  in  a  local  land  office  against 
a  homestead  entry  did  not  appeal  to  tbe  Gen- 
eral Land  Office  or  to  the  Semtary  of  the  lur 
terior  from  an  order  dismissing  the  contest 
because  not  sufficiently  re^lar  to  constitute  a 
valid  contest,  he  was  bound  thereby,  and  he 
conld  not  resort  to  the  courts. 

[Ed.  Note.— ITor  other  cases,  see  Public  Lands, 
Cent.  Dig.  I  807;  Dec  Dig.  {  109.*] 

2.  PuBUo  Lanus  a  106*)— Pkocxbdihqs  in 

LaNO  DXFABTUEnT— CONCLUSIVINESS. 

Where  a  contestant  of  a  homestead  entry 
did  not  appeal  from  an  order  of  the  local  land 
office  diBmissiog  the  contest  because  not  suffi- 
ciently regular  to  constitute  a  valid  contest, 
he  could  not  revive  the  contest  by  mere  sug- 
gestion on  the  hearing  of  his  protest  against  a 
third  person's  entry  under  the  timber  and 
stone  act  on  the  reUnquishment  of  tbe  home- 
stead entry. 

[Ed.  Note.— For  other  cases,  see  PaUlc  Lands, 
Cent  Dig.  M  SOI,  802;  Dee.  Dig.  1  106.*] 

3.  Public  Lands  ft  10&*)— Land  OmcM-^u- 
BisDicnow  or  CotniTS. 

The  right  of  the  courts  to  interfere  In 
proceedings  for  tbe  disposition  of  public  lands 
arises  from  the  inherent  power  to  correct 
wrongs  done  to  Individuals  by  an  erroneous  ad- 
ministration of  the  law,  and,  where  the  wrong 
involves  the  transfer  of  property  from  one  per- 
son to  another,  the  proceeding  is  eqnitable, 
and  the  party  claiming  the  right  must  show 
snperior  equities. 

[Ed.  Note.— For  other  casM,  see  Public  Lands, 
Cent.  Dig.  I  807 ;  Dec.  Dig.  |  lOO.*] 

4.  PuBuo  Lands  (8  40*)— Hombstbad  Entbt 
— BKLiirquiBHUBnT— ErrBCT.  ^ 

Where  a  homestead  entryman  determined 
to  relinqnlsb  long  before  he  knew  of  the  insti- 
tution of  a  contest  against  him,  and  he  went 
to  tbe  land  office  to  relinquish  without  Itnowl- 
edge  of  the  contest  and  learned  of  the  contest 
after  reaching  the  land  office,  the  contest  was 
not  the  procuring  cause  of  the  relinquiBhment, 
and  tbe  contestant  had  no  preference  right  to 
enter  the  land,  fn  the  absence  of  any  contrary 
showing. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  I  40.*] 

D^rtment  1.  Appeal  from  Superior 
Court  Padflc  County;  A.  E.  Rice,  Judg& 

Action  by  Qustavus  S.  Kendall  against 
Minnie  8.  Long.  From  a  Judgmmt  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

W.  H.  Abel  and  Sleman  ft  Lercb,  for  ap- 
pellant Haydoi  ft  Langhom^  for  reqpond- 
ent 

FVLLBBTON,  J.  The  appellant  brought 
this  action  against  the  respondent  seeking 
to  charge  her,  as  a  trustee  holding  for  bis 
benefit  the  legal  title  to  the  northeast  quar^ 
ter  of  section  24,  In  township  15  math  of 
range  6  west  of  the  Willamette  moldlan. 
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Teq^trndent  bolda  lud  by  patent 
from  tbe  goTemment  of  tbe  United  States, 
having  acquired  tbe  same  by  entry  undra  tbe 
timber  and  stone  act  and  the  acts  amenda- 
tory tbereo£  Tbe  appellant  claims  tbe  same 
In  Tlrtne  of  an  attempted  entry  made  by  blm 
under  tbe  taomestead  acts.  He  concelTea 
that  tbe  land  was  awarded  to  tbe  respondent 
throngh  a  miacoDBtruction  of  ttie  law  by  tbe 
officers  of  Oie  land  department;  whereas,  a 
proper  construction  would  have  awarded  the 
land  to  htm. 

The  facts  giving  rise  to  the  controversy  are 
not  seriously  In  dispute.  It  appears  that  tbe 
land  first  became  subject  to  entry  at  0  p.  m. 
of  July  2,  1903,  at  tbe  land  office  situated  at 
Olympla,  In  the  state  of  Washington.  At 
that  time  one  Thomas  J.  Long,  husband  of 
the  respondent,  and  Gnstavus  8.  Kendall, 
the  appellant,  made  simultaneous  applica- 
tions to  homestead  the  land;  each  alleging 
a  prior  settlement  thereon.  It  thereupon  be- 
came necessary  to  determine  who  bad  the 
better  right,  and  a  bearing  was  liad  for  that 
purpose  before  tbe  local  land  office,  which 
determined  the  right  in  favor  of  Kendall. 
An  appeal  waa  taken  from  this  ruling  to 
the  Commissioner  of  the  General  Land  Of- 
fice, who  reversed  the  holding  of  the  local 
office,  and,  on  his  ruling  being  affirmed  on 
appeal  to  the  Secretary  of  the  Interior,  Long 
was  allowed  to  make  a  homestead  entry  on 
the  land.  This  entry  was  made  on  Septem- 
ber 8,  1906.  On  September  12,  1906,  four 
days  later,  one  Andrew  3.  Jackson  filed  an 
affidavit  of  contest  against  Long's  entry,  al- 
leging therein  that  Long  was  disqualified  to 
enter  the  land  at  the  time  he  offered  bis 
homestead  application,  because  be  then  own- 
ed more  than  160  acres  of  land  within  the 
state  of  Washington,  and  had  never  estab- 
lished nor  maintained  a  residence  on  the 
land.  Notice  of  these  charges  was  served 
upon  Long  and  a  trial  thereof  had  which 
resulted  In  a  decision  In  favor  of  Long  by 
tbe  officers  of  the  local  land  office.  An  ap- 
peal was  also  prosecuted  from  this  decision 
to  the  Commissioner  of  the  General  Land 
Office,  and  afterwards  to  the  Secretary  of 
the  Interior,  who  likewise  determined  the 
case  In  favor  of  Long;  the  contest  being 
finally  closed  and  dismissed  In  the  land  office 
on  August  24,  1907,  and  notice  thereof  being 
communicated  to  Long  on  the  next  day.  On 
May  29,  1907,  while  the  last-mentioned  con- 
test proceedings  were  pending  on  appeal,  tbe 
appellant  sent  an  affidavit  of  contest  to  the 
local  land  office,  averring  that  Long  had  nev- 
er established  a  residence  on  the  land  In  ques- 
tion; that  be  had  done  nothing  more  than 
erect  a  temporary  shack  thereon  wholly  un- 
suitable for  a  residence;  and  that  subse- 
quent to  making  his  entry  he  had  ceased  to 
live  on  tbe  premises  and  had  wholly  aban- 
doned tbe  same;  praying  that  be  be  accorded 

hearing  In  regard  thereto  according  to  the 
rulw  and  practice  of  tb*  land  department. 


Oa  receipt  of  the  affldaiit  fb»  nglater  of  the 
local  office  notlfled  the  appellant  of  the  pend- 
oicy  of  the  contest  prooaedlngs  butltnted  by 
Jackson,  and  stated  that  the  affidavit  would 
be  filed  aa  a  Junior  contest  to  be  held  pend- 
ing tbe  final  disposition  of  Oie  Jacksm  con- 
test proceedings.  Tbe  affidavit  of  ctrntest 
was  not  corroborated  as  required  by  tbe 
rules  of  tbe  lai^  departmmt,  nor  was  any 
iwoceedings  taken  thereon  at  that  time  fur- 
ther ttian  to  file  the  aama 

On  August  29,  1007,  tbe  day  after  Long 
was  Informed  tliat  he  had  been  successful  In 
contest  proceedings  Instituted  against  blm  by 
Jackson,  be  came  to  the  local  land  office  at 
Olympla  and  filed  a  relinquishment  of  bis 
homestead  r^ht  Immediately  prior  to  filing 
the  rellnquiahment,  he  made  an  examination 
of  the  official  records  of  the  land  office  and 
learned  for  the  first  time  of  the  filing  of  the 
appellant's  contest  affidavit;  no  official  no- 
tice or  notice  of  any  Idnd  having  ever  been 
s^t  him  of  its  pendency.  Immediately  on 
the  rtilnqulshment  being  filed,  his  wife,  the 
respondent  in  this  action,  made  application 
to  enter  tbe  land  under  the  timber  and  stone 
act  Her  application  was  allowed,  and  ahe 
was  granted  a  certificate  of  entry.  Three 
days  l&ter,  on  August  29,  1907,  the  r^ilster 
of  tbe  local  land  office  rejected  K^dall'a 
affidavit  of  contest  against  Long's  homestead 
entry  on  the  grounds  that  his  rights  had 
already  been  adjudicated;  that  Long  was 
absent  from  the  land  at  the  time  the  affida- 
vit was  filed  on  leave  of  absence  granted 
blm  by  tbe  land  department,  and  his  right 
was  not  for  that  reason  thai  contestable  on 
the  ground  of  abandonment;  that  tbe  affida- 
vit failed  to  set  forth  sufficient  facts  to  con- 
stitute grounds  for  a  contest;  and  that  all 
the  facts  set  forth  In  the  affidavit  bad  been 
adjudicated.  Notice  of  this  rejection  was 
forthwith  sent  to  the  appellant,  with  the 
further  notice  that  he  bad  30  days  In  which 
to  appeal  therefrom  to  the  Commissioner  of 
the  Qeneral  Land  Office.  No  appeal  was 
taken  from  the  order  of  rejection,  but  on 
September  16th  the  appellant  filed  a  protest 
against  the  entry  of  the  respondent,  alleging 
residence  upon  the  land  prior  to  and  at  tbe 
time  the  relinquishment  filed  by  Long,  the 
homestead  claimant,  and  that  he  had  by  rea- 
son thereof  "a  prior  right  of  entry  to  said 
tract  under  the  laws  of  the  United  States"; 
alleging  further  that  the  timber  entry  of  tbe 
respondent  was  fraudulent  and  a  collusive 
entry  between  herself  and  her  husband,  and 
the  result  of  a  conspiracy  to  defraud  the  ap- 
pellant; that  the  leave  of  absence  granted 
Long  by  the  land  department  was  granted 
on  false  and  fraudulent  affidavits  to  tbe 
efTect  that  Long  waa  In  ill  health  and  unable 
to  lire  on  tbe  land  because  thereof,  whereas 
In  truth  and  in  fact  he  at  all  times  was  In 
good  health;  that  the  sole  purpose  and  ob- 
ject of  Long  In  relinquishing  his  homestead 
r^ht  to  the  premises  and  his  wife  In  enter- 
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ing  the  same  nnder  the  timber  and  stone  act 
was  to  acquire  fraudnlenUy  a  precedence 
orer  the  homestead  appUcatlon  of  the  ap- 
pellant, which  he  alleges  was  still  pending 
before  the  land  office  He  also  averred.  Id 
another  paragraph,  somewhat  in  contradic- 
tion of  Ills  former  aTermeots,  that  the  sole 
purpose  of  the  rellnqutshment  and  subse- 
qaent  entry  of  Mrs.  Long  was  to  avoid  the 
neceasitr  of  making  a  residence  on  the  land 
and  the  conseqnent  hardships  of  pioneer  life, 
and  that  the  Secretary  of  the  Interior  had 
held  the  land  to  be  more  ralnablfl  for  agri- 
cultural purposes  than  for  timber.  On  Sep- 
tember 17, 1907,  the  register  of  the  local  land 
office  dismissed  the  protest,  giving  as  rea- 
sons therefor  that  the  same  was  not  corrob- 
orated; that  service  thereof  had  not  been 
made  upon  the  timber  applicant;  that  he 
had  no  homestead  appUcatlon  on  file  as  al- 
leged In  the  affidavit  of  protest;  and  that  a 
certain  allegation  therein  as  to  the  nili:y[  of 
the  Secretary  of  the  Interior  was  not  in  ac- 
cord with  the  actual  ruling  of  that  offldaL 
Later  on  the  resimndent  offered  proof  under 
the  timber  culture  entry,  whereupon  the  ap- 
pellant appeared  and  sought  to  cross-exam- 
ine the  witness  and  otherwise  contest  the 
entry.  The  right  to  cross-examine  or  contest 
the  proofs  offered  was  refused  him  by  the 
register  and  the  proofs  of  entry  allowed. 
The  appellant  thereupon  appealed  to  the 
Oommlsslon^  of  the  General  Land  Office 
from  the  several  mllags  of  the  local  office 
and  such  proceedlngB  were  had  as  to  result 
In  the  return  of  the  cause  to  the  local  office 
with  the  following  Instruction:  "You  will 
therefore  ord^  a  hearing,  after  due  notice 
to  the  parties,  to  determine  whether  or  not, 
prior  to  August  26,  1907,  the  date  of  the  re- 
linquishment of  Thomas  J.  Long,  said  Ken- 
dall had  settled  and  established  residence 
upon  the  land  Involved  herein,  and  was  a 
settler  thereon  at  the  date  thereof.  If  so, 
of  what  such  settlement  consisted,  what  im- 
provements were  made,  and  whether  said 
residence  has  since  been  maintained  thereon; 
how  much  of  the  land  has  been  cultivated, 
by  him.  If  any;  and  what,  if  any,  crops  have 
t>een  raised  by  him  on  'the  land.  And,  upon 
such  hearing  having  been  had,  you  will 
transmit  the  evidence,  together  with  your 
recommendation  In  the  case,  to  this  office  for 
further  con^deratlon.  In  due  time  re^rt 
yoor  action  hereunder." 

Acting  pursuant  to  tills  Instruction,  the 
local  office  ordered  a  hearing  at  which  all  of 
the  parties  appeared  and  introduced  evidence 
to  substantiate  their  several  claims,  after 
which  the  office  determined  that  the  appel- 
lant had  not  established  a  residence  on  the 
land  in  good  faith,  and  that  his  homestead 
application  should  be  rejected,  and  the 
proofs  of  the  respondent  allowed.  From  the 
decision  the  appellant  again  appealed  to  the 
General  Land  Office,  assigning,  among  oth- 
ers, the  following  arors:  "(3)  It  was  error 
to  fail  to  hold  that  Gnstavus  S.  Kendall, 


upon  the  filing  of  the  relinquishment  of  the 
homestead  of  Thomas  J.  Long,  had  a  prefer- 
ence right  of  entry  Inuring  to  him  by  rea- 
son of  his  contest  against  said  homestead 
entry,  which  was  pending  at  the  time  the  re- 
linquishment was  filed.  (4)  It  was  error 
not  to  hold  that  Minnie  S.  Long  had  failed 
to  overcome  the  prima  fade  presumption 
that  the  Thomas  J.  Long  homestead  entry 
was  relinquished  as  a  result  of  the  contest 
then  pending,  of  this  appellaot"  The  ruling 
of  the  local  office  was  affirmed  by  the  Gener- 
al Land  Office  by  a  decision  rendered  May  4, 
190e.  The  opinion  filed  reviewed  in  detail 
the  evidence  introduced  and  held  that  It 
failed  to  show  that  the  appellant  was  a 
bona  fide  settler  upon  the  disputed  land  at 
the  time  he  filed  his  affidavit  of  contest  or 
at  the  time  Thomas  J.  Long  filed  his  re- 
llnquishmoit;  holding  further  that  without 
such  bona  fide  settlement  upon  the  land  he 
had  no  standing  to  contest  the  entry  of  Min- 
nie 8.  Long.  From  this  decision  the  pro- 
testant  appealed  to  the  Secretary  of  the  In- 
twior,  again  urging  the  proposition  that  he 
was  entitled  to  a  preference  right  to  enter 
the  land  because  the  rellnquiahment  of 
Th(Hnas  J.  Long  had  been  made  while  his 
affidavit  of  contest  was  pending.  The  Secre- 
tary, however,  overruled  the  contention  and 
affirmed  the  decision  of  the  local  land  office. 
Thereafter  patent  to  the  land  was  Issued  to 
Minnie  S.  Long  under  her  timber  entry  as 
before  stated. 

The  statutes  of  the  United  States  relating 
to  contest  over  the  right  to  enter  public 
lands  provide  that  In  all  cases  where  any 
person  has  contested,  paid  the  land  office 
fees,  and  procured  the  cancellation  of  any 
pre-emption,  homestead,  or  timber  culture 
entry,  he  shall  be  notified  by  the  register  of 
the  land  office  of  the  district  in  which  the 
land  is  situated  of  such  cancellation,  and 
shall  be  allowed  30  days  from  the  date  of 
such  notice  to  enter  such  land.  Act  May  14, 
1880,  c.  89,  S  2,  21  Stat  141  (U.  S.  Comp.  St 
1901,  p.  1393).  It  is  on  this  provision  of  the 
statute  that  the  appellant  bases  his  right  to 
recover.  He  contends  that  presumptively, 
at  least  the  filing  of  his  affidavit  of  contest 
procured  the  relinquishment  and  cancellation 
of  the  homestead  entry  of  Thomas  J.  Long, 
and  that  he  was  thereupon,  in  virtue  of  this 
statute,  entitled  to  notice  of  audi  relinquish- 
ment and  cancellation,  and  to  30  days  there- 
after to  mter  the  land  himself;  and  that 
the  land  department  committed  error  of 
law  wh&i  it  failed  to  send  him  notice  of 
such  relinquishment  and  refused  to  allow 
him  to  enter  the  land,  and  In  allowing  the 
respondent  to  enter  the  land  while  Ills  con- 
test affidavit  was  p«iding.  He  also  contends 
that  the  department  erred  In  Its  subsequent 
proceedings,  In  that  it  failed  to  give  effect 
to  this  presumption,  or  consider  It  when  re- 
viewing his  protest  against  the  allowance 
of  the  entry  of  the  respondent 

It  has  been  ruled  by  the  land  department 
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that  a  rellnqnlshment  filed  In  the  face  of  a 
pending  contest  la  prima  facte  presumed  to 
be  the  result  of  the  contest,  and  when  no 
counter  showing  la  made  effect  taaa  been  giv- 
en to  the  preaumptlon  and  the  contestant 
given  a  preference  right  to  enter  the  land. 
The  preenmption,  however,  has  never  been 
held  conclusive^  It  is  the  practice  to  permit 
It  to  be  shown  that  the  fact  is  otherwise,  In 
which  case  the  contestant,  if  he  Is  allowed 
to  enter  the  land,  must  show  a  sup^or 
right  to  other  claimants.  See  Osborne 
Crow,  11  Land  Dec.  Dept  Int.  210. 

[1]  In  the  case  before  us,  it  will  be  observ- 
ed, the  local  land  office  refused  to  recognize 
the  appellant's  contest  proceedings  as  being 
sufficiently  regular  to  constitute  a  valid  con- 
test, and  dismissed  the  same.  It  found  that 
he  had  not  paid  the  land  office  fees,  and  had 
not  given  notloe  to  the  entryman  of  his  con- 
test as  required  by  statute;  that  his  affida- 
vit of  contest  was  not  corroborated  as  re- 
quired by  the  rules  of  practice  formulated 
by  the  d^rtment;  and  that  lie  proposed 
contesting  on  gronnds  that  had  been  the  sub- 
ject of  an  unsuccessful  contest  by  another 
person.  If  the  gronnds  upon  whlcb  the  local 
land  office  dismissed  the  proceedings  were 
sound — that  is,  if  they  were  sufficient  upon 
which  to  base  a  dismissal— It  Is  plain  that 
no  error  was  committed  by  the  department 
in  falling  to  give  ^ect  to  the  presumption 
that  would  arise  were  the  contest  proceed- 
ings sufficiently  regular.  The  appellant  con- 
tended in  the  court  below,  and  contends  in 
this  court,  that  the  contest  proceedings  were 
sufficiently  regular  to  constitute  a  valid  con- 
test; but  we  think  be  is  foreclosed  from 
making  this  contention  by  his  action  con- 
cerning the  dismissal  of  the  proceedings 
by  the  local  land  office.  He  took  no  appeal 
to  the  General  Land  Office  or  to  the  Secre- 
tary of  the  Interior  from  that  order,  and 
the  courts  will  not  entertain  a  rait  In  equity 
to  charge  the  legal  title  to  land  under  a 
patent  with  a  trust  based  on  an  erroneous 
dedsion  of  an  Inferior  officer  of  tbe  land  de- 
partment when  a  right  of  appeal  to  a  su- 
perior office  therein  exists.  In  other  words, 
a  party  aggrieved  by  an  erroneous  decision 
<tf  tiie  land  department  must  exhaust  his 
remedies  in  that  department  in  an  effort  to 
obteln  relief  before  he  can  resort  to  the 
courts  for  that  purpose.  So  here,  since  the 
appellant  did  not  appeal  from  the  order  of 
the  local  office  dismissing  his  contest  pro- 
ceedings, he  must  be  held  bound  by  the  or- 
der of  dismissal  In  so  far  as  tbe  courts  are 
cwcemed,  since  he  did  not  avail  himself 
of  the  reliat  the  rules  of  the  d^Mutment  It- 
8df  afforded. 

[2]  Nor  was  it  error,  under  these  circum- 
stances, for  the  department  to  fall  to  give 
effect  In  the  subsequent  proceedings  to  the 
preramption  that  arose  ttom  the  act  <tf  re- 
linquishment. That  brant^  of  the  cose  fras 


closed  by  the  dismissal  of  the  proceedings, 
and  the  appellant  was  not  at  liberty  to  re- 
vive It  by  mere  suggestion  on  the  hearing  of 
his  protest  against  tbe  respondent's  entry. 
The  departmoit  accorded  Mm  all  of  his 
righto  when  it  entered  npon  an  inquiry  as  to 
his  relation  to  the  land  at  tbe  time  tbe  re- 
spondent's entry  was  made,  disregarding  any 
right  claimed  under  the  contest  proceedings. 

[31  But,  if  we  were  to  conclude  that  the 
appellant  was,  entitled  to  teke  advantoge  of 
the  supposed  error  of  the  land  department, 
we  would  still  conclude  that  he  could  not 
recover  tn  this  action.  The  primary  dis- 
position of  the  public  lands  is  vested  by  the 
Constitution  of  the  United  Stotes  in  Con- 
gress. That  body  has  passed  general  lavra 
for  their  dlspoaltfon  and  vested  the  admin- 
istration of  them  in  a  special  department  of 
ite  own  creation.  In  the  sehnne  the  courts 
were  awarded  no  place.  They  tiave  no  di- 
rect supervisory  control  over  the  department 
decisions  either  by  appeal  or  review.  The 
right  of  the  courts  to  Interfere  at  all  arises 
from  their  inherent  power  to  right  wrongs 
that  are  done  to  Individuals  by  an  errone- 
ous administration  of  the  laws.  Where  the 
conviction  of  the  wrong  involves  the  trans- 
fer of  iHvperty  from  one  person  to  another, 
the  proceeding  is  equitable  In  Its  nature,  and 
the  party  clalmlug  tbe  right  must  show  that 
tbe  superior  equities  are  with  him. 

[4]  In  the  case  at  bar,  tberefore,  it  was 
tncumbrat  upon  the  appellant  to  show  not 
only  that  Thomas  J.  Long  released  his  home- 
stead ttitry  while  his  contest  proceeding  was 
pending,  but  also  that  tbe  contest  proceed- 
ing was  the  procuring  cause  of  the  relin- 
quishment To  prove  the  latter  fact,  he  re< 
lied  wholly  upon  tbe  presumption  that  arose 
from  the  fact  that  tbe  relinquishment  was 
filed  while  the  contest  proceedings  were 
pending.  But  the  respondent  introduced  evi- 
dence tending  to  show  that  the  contest  pro- 
ceeding was  not  the  cause  of  the  relinquish- 
ment It  was  shown  that  Thomas  J.  Long 
made  up  his  mind  to  relinquteh  long  before 
he  knew  that  tbe  contest  affidavit  was  on 
file;  that  he  went  to  tbe  land  office  for  that 
purpose  without  knowledge  of  the  fact  and 
learned  of  the  affidavit  only  after  he  reached 
the  land  office;  that  the  filing  of  the  affi- 
davit, so  far  from  being  tbe  procuring  cause 
of  the  rdinquishment,  bad  rather  a  detex^ 
rent  effect  on  the  action  of  Long.  Tbe  ap- 
pelant offered  nothii^  to  rebut  this  evi- 
dence, and  we  think  be  has  shown  no  equity 
entitling  tbe  court  to  charge  the  respondent 
as  a  trustee  holding  for  him  the  l^al  title 
of  the  lands  patented  to  him. 

On  any  view  of  the  case,  therefore,  the 
respondent  is  endtled  to  an  aiDrmance.  It 
Is  so  ordered. 

DUNBAB,  G.  J.,  and  GOSE^  M 01TMT,  and 
PABKEB,  JJ.,  concur. 
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OASASSA  et  aL  T.  CITY  OF  SEATTLE  et  al 
{Supreme  Coart  of  Washington.   Dec.  2,  1911.) 

1.  ElUHENT  DoitAIH  (|  248*)  —  JVOOICBHT — 

GONCLUSIVEHESS. 

Parties  and  their  pri-viea  are  concluded 
the  judgment  as  to  all  matters  which  were  or 
could  be  pat  in  issue  in  condemnatiou  proceed- 
ings. 

[Ed.  Note.— For  other  cabss,  see  Eminent  Do- 
main, Cent.  Dig.  »  627-6^;  De&  Dig.  S  243;* 
Jndgment,  Cent.  Dig.  1 1808.] 

2.  BuiNENT  Domain  (J  243*)  —  Jtjdgjmnt — 

OONCL08I VENEBB. 

Defendant  city,  desiring  to  regradc  a  street, 
adopted  a  plan  and  a  cut,  so  as  to  make 
a  slope  at  an  angle  of  45  degrees  in  front  ot 
plaintitta'  property,  on  the  theory  that  such 
slope  wonfd  protect  the  street,  and  provide 
lateral  support  (or  the  remainder  of  the  lot. 
Plaintiffs'  buildings  were  moved  back  to  the 
front  of  the  slope,  and  damages  assessed  and 
paid  in  accordance  with  that  plan.  It  there- 
after developed  that  the  dope  was  too  steep  to 
hold  the  sou,  which  slid  into  the  cut,  and  car- 
ried with  it  the  buildings,  which  were  complete- 
ly demolished.  KeZd  tnat,  since  the  city  8  de- 
termination to  take  only  sufficient  land  to  make 
a.  slope  of  46  degrees  was  conclusive  on  the 
«wner,  the  damages  fixed  by  the  award  were 
for  the  part  so  definitely  taken,  and  no  more, 
and  for  the  injury  to  the  remainder  on  account 
of  the  part  so  taken ;  and  hence  the  judgment, 
awarding  such  damages,  was  not  res  Judicata 
of  plaintifEs*  right  to  recover  such  additional 
damages  as  Ui^  snstalned  by  reason  of  the 
fnrtfaer  caviiw  of  their  property  and  the  de- 
atmction  of  tiBeir  buildings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  243.*] 

Department  1.  AniMal  from  Snperlor  Goort, 
KSag  Ooonty ;  B.  B.  AlbertBon,  Jndge. 

Action  by  Peter  Casaasa  and  others  against 
tbe  Ctt7  of  Seattle  and  anotber.  Jndsmoit 
for  defendants,  and  plalntifBs  ampeaL  Be- 
Torsed  and  remanded. 

Walter  A.  Keene  and  E.  E.  Gule.  for  ap- 
pellants. Leander  T.  Turner,  Sandford  G. 
Bose,  O.  B.  Thorgrlmaou,  Scott  Calhoun, 
and  H.  D.  Hngbes,  for  respondents. 

MOUNT,  J.  Plaintiffs  brought  this  action 
to  recover  damages  caused  by  a  regrade  of 
Tenth  avenue  and  Plnmmer  street.  In  the 
city  of  Seattle.  After  the  plaintiffs  had  In- 
troduced all  of  their  evidence,  the  trial  court 
was  of  the  opinion  that  the  defendants  were 
not  liable,  and  therefore  discharged  tbe  jury 
and  dismissed  the  action.  The  plaintiffs 
have  appealed. 

It  appears  that  the  plaintiffs  are  tbe  own- 
ers of  two  dty  lots  on  the  east  side  of  Tenth 
avenue  and  immediately  in  front  of  the  In- 
tersection of  Plummer  street  with  Tenth 
avenae,  in  the  city  of  Seattle.  This  avenue 
extends  north  and  south,  while  Plummer 
street  extends  west  from  Tenth  avenue.  The 
plaintiffs'  property,  prior  to  the  regrade, 
had  been  improved,  and  two  frame  dwelling 
bouses  had  been  erected  thereon.  The  lots 
were  level  with  the  streets.  I^ey  were  sit- 
uated on  the  west  slope  of  what  is  known 


as  Beacon  HUL  Immediately  to  the  aast 
of  these  lots,  and  In  tbe  rear  thereof,  the 
hill  rises  abruptly  to  a  considerable  height, 
and  to  the  westward  of  Tenth  avenue  the 
bill  slopes  down  toward  tbe  waters  of  tbe 
sound.  The  elevation  of  tbe  lota  is  about 
midway  betwe^  the  waters  of  tbe  sound 
and  the  summit  of  the  hill.  In  the  year 
1906,  the  dty  of  Seattle,  by  ordinance,  de- 
termined to  regrade  both  Plummer  street 
and  Tenth  avenue,  thereby  making  a  cut  In 
front  of  the  lots  to  a  depth  of  from  56  to 
58  feet.  Tbe  plan  was  to  make  a  one  to 
one  slope  from  the  street  upon  the  lots, 
which  means  to  cut  down  tbe  front  part  of 
the  lots  at  an  angle  of  45  degrees.  TMs 
ordinance  provided  for  tbe  ascertainment  and 
payment  of  compensation  for  property  taken 
or  damaged  In  the  change  of  grade.  There- 
upon tbe  city,  by  an  action  in  condemnation, 
proceeded  against  tbe  owners  of  the  lots, 
to  acquire  the  right  to  make  the  grade  and 
slope  as  above  stated.  That  action  resulted 
in  an  award  of  damages  in  tbe  sum  of  f 1,000, 
which  tbe  city  paid  to  tbe  then  owners. 
Thereafter  the  platatlffs  in  this  action  ac- 
quired the  title  to  the  lots,  and  the  city  let 
a  contract  to  the  defendant  Lewis  A  Wiley 
Company  to  make  the  grade.  Before  the 
work  was  commenced  In  front  of  plaintiffs' 
property,  the  plaintiffs  caused  tbe  building 
to  be  removed  to  the  rear  of  the  lots,  and  be- 
yond where  the  slope  would  reach.  Tbe  de- 
fendant Lewis  &  Wiley  Company  proceeded, 
as  required  by  the  contract  with  the  city, 
to  make  tbe  cut  and  slope.  This  was  done 
by  blasting  and  sluicing.  The  formation  of 
tbe  hillside  was  a  stratified  blue  clay,  which 
was  subject  to  slides.  This  fact  appears  to 
have  been  known  to  the  dty  officers  prior 
to  the  condemnation.  While  the  excavation 
was  In  progress,  the  soil  of  plaintiffs*  lots, 
by  Its  own  weight,  slid  beyond  tbe  slope  as 
provided  Into  tbe  excavation  in  tbe  streets, 
so  that  the  houses  were  destroyed,  and  tbo 
lots  themselves  left  in  an  irregular  and  un- 
even condition.  The  city  ordinance,  under 
which*  the  condemnation  proceedings  were 
had,  provided  that:  "All  the  lands,  rights, 
privll^s,  and  other  property  necessary  to 
be  taken,  used  or  damaged  In  the  grading 
or  regrading  of  the  streets  In  question  and 
approaches  thereto,  in  conformity  with  such 
established  grades,  and  in  tbe  construction 
of  tbe  viaducts  and  slopes  and  retaining 
walls  for  cuts  and  fills  upon  the  property 
abutting  upon  said  streets  and  approaches 
thereto,  are  hereby  condemned  and  appro- 
priated for  tbe  public  use,  for  tbe  purpose 
of  making  such  changes  of  grade  and  In 
tbe  construction  of  tbe  necessary  viaducts 
and  slopes  and  retaining  walls  In  the  grad- 
ing and  regrading  of  said  streets."  Tbe  con- 
demnatlon  petition  also  recites  that  the  ob- 
ject for  which  the  proceeding  was  brought 
was  to  ascertain  tbe  damages  to  tbe  land 
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and  f roperty  rights  necesBarUy  takw  or 
damaged  by  reason  of  tiie  proposed  Improre- 
ment,  and  by  tbe  construction  of  the  neces- 
sary Tladucta  and  Bl<q;ws  and  retaining  walls 
for  CQts  and  fills  on  abutting  property  In  the 
manner  prescribed  by  said  ordinance,  and 
for  a  release  from  all  liability  to  the  owners 
of  snob  proper^,  or  others  having  an  interest 
therein,  that  may  be  damaged  or  injorloody 
affected  by  reason  of  the  Improvement  pro- 
vided for  In  said  ordinance.  The  trial  court 
upon  these  facta  was  of  the  opinion  that  the 
purpose  of  changing  tbe  slopes  was  to  pro- 
tect the  street  and  travel  thereon  from  slides 
wtkich  might  occur,  and  that  the  whole  dam- 
age to  the  property  by  reason  of  the  cut  was 
determined  in  the  condemnation  proceedings, 
and  paid  to  and  accepted  by  tbe  owners  of  tbe 
property  at  that  time :  and  because  the  char- 
acter of  the  soil  and  its  disposition  to  slide 
was  known  the  damages  wbi«h  occurred  on 
that  account  were  or  should  have  been  tried 
and  determined  in  the  condemnation  proceed- 
ings, and  may  not  be  tried  in  this  action, 
even  tbough  the  damages  were  actually  great- 
er than  might  have  been  anticipated  at  that 
time. 

[1, 2]  This  court  bas  many  times  held  that 
parties  and  their  privies  are  concluded  as  to 
all  matters  which  were  put  in  issue  in  the 
condemnation  proceedings.  Compton  v.  Seat- 
tle, 88  Wash.  514.  80  Pac.  757,  and  cases 
there  dted.  In  Parke  v.  Seattle,  5  Wash. 
1.  31  Pac.  810,  32  Pac  82,  20  L.  R.  A.  68, 
34  Am.  St  Rep.  838.  this  court  held  the  city 
liable  for  damages  caused  in  grading  the 
street,  whereby  the  abutting  land  was  de- 
prived of  lateral  support;  and  in  Brown  v. 
Seattle,  5  Wash.  35,  31  Pac.  313,  32  Pac. 
214,  18  L.  R.  A.  161.  this  court  held  that 
the  city  may  not  lower  the  surface  of  the 
street,  without  subjecting  itself  to  damages 
for  the  injury  thereby  occasioned  to  the  abut- 
ting owner.  It  is  apparent  from  the  rules 
laid  down  In  these  cases  that  the  .city  was 
liable  for  damages  caused  by  the  removal 
of  the  lateral  support  to  tbe  land  abutting  up- 
on this  deep  cut  It  is  also  apparent  that,  if 
the  city  condemned  the  right  to  make  a  cut 
58  feet  deep  in  front  of  this  property,  the 
Judgment  in  that  condemnation  proceeding 
was  conclusive  of  all  damages  which  were 
or  could  have  been  litigated  therein ;  and  if 
the  city,  without  negligence,  proceeded  to 
make  tbe  cut  no  further  liability  would  be 
incurred,  although  greater  damages  might  re- 
sult than  were  covered  by  the  award.  In 
this  case  It  Is  conceded  that  tbe  city,  in  ad- 
dition to  the  cut,  undertook  to  make  a  slope 
of  one  to  one  upon  the  abutting  lots.  The 
purpose  of  this  slope  is  apparent  It  was  to 
80  cut  down  the  lots  that  tbe  remaining  soil 
thereon  would  provide  for  tbe  lateral  sup- 
port If  the  remaining  soil  would  stand  up- 
on the  slope,  the  street  and  travel  thereon 
would  thereby  be  protected,  and  the  only 
injury.  If  ftny.  to  the  lots  by  reason  of  the 


regrade  would  be  Qm  removal  of  the  wedge- 
shaped  tract,  and  the  difference  betwem  the 
level  lots  and  tbe  lots  In  the  elevated  posl- 
tltm  at>0Te  the  street  Tbe  purpose  was 
therefore  twofold:  (1)  To  protect  the  street; 
and  (2)  to  lessen  tiie  damage  by  obviating 
the  question  of  lateral  snroort  The  street 
was  already  a  public  stre^  and  the  City  did 
not  have  to  cond^n  any  portion  for  a  street 
The  city  had  a  rl^t  to  change  the  grades, 
provided  it  did  not  damage  the  adjoining 
lots.  Parke  v.  Seattle,  supra.  The  con- 
demnation proceedings  gave  the  city  the  right 
to  enter  upon  the  lots  in  question,  and  to 
construct  tbe  slope.  As  above  stated,  the 
theory  of  the  city  no  doubt  was  that,  when 
the  designated  slope  was  constructed,  the 
soil  would  not  slide  of  its  own  weight,  and 
the  city  would  thus  reduce  or  entirely  ob- 
viate the  damages  caused  by  the  removal 
of  the  lateral  support.  Tbe  city  assumed 
that  the  one  to  one  slope  would  be  suffi- 
cient for  that  purpose,  and  condemned  and 
paid  for  tbe  right  to  make  that  slope  to  a 
depth  of  58  feet  in  front  of  tbe  lots.  The 
buildings  located  upon  the  lots  were  then 
moved  back,  so  that  no  part  thereof  was 
upon  the  slope.  When  the  contractors  for 
the  city  proceeded  with  the  work  of  excava- 
tion, the  slope  was  not  sufficient  to  hold  the 
soil,  which,  on  account  of  its  character,  slid 
into  the  cut  and  carried  with  it  the  houses, 
which  were  completely  demolished. 

Respondents  now  maintain  that,  because 
the  ordinance  required  all  the  lands,  rights, 
and  privileges  and  other  property  necessary 
to  be  taken,  used,  or  damaged  In  the  grading 
or  regrading  of  the  streets,  and  because  tbe 
petition  in  condemnation  recites  that  the  ob- 
ject for  which  the  proceeding  was  brought 
was  to  ascertain  the  land  and  property  rights 
necessarily  taken  and  damaged,  and  because  it 
was  the  duty  of  the  lot  owners  to  litigate  in 
the  condemnation  proceedings  every  ground  of 
tecoTery  whicb  might  have  been  presented 
therein,  therefore  the  Judgment  in  tbe  condem- 
nation was  res  adjudicata  of  the  damages 
claimed  in  this  action.  We  think  there  could 
be  no  doubt  of  the  application  of  this  rule,  if 
the  city  had  taken  no  more  than  the  slope  des- 
ignated, or  sobstantlally  no  more,  as  was  done 
in  the  Compton  Case.  It  seems  plain  that  tbe 
city  had  a  right  to  take  by  condemnation 
such  lauds  and  privileges  as  were  necessary 
to  construct  tbe  street  as  proposed.  It  also 
seems  plain  that  the  dty  had  the  right  to 
determine  in  advance  what  quantity  of  land 
was  reasonably  necessary  to  be  taken.  In 
order  to  protect  tbe  street  or  to  protect  the 
lateral  support  of  the  abutting  property.  Tbe 
property  owner  could  not  decide  for  the  city 
what  it  was  necessary  for  the  dty  to  take. 
State  ei  rel.  Burrows  v.  Superior  Court,  48 
Wash.  277,  93  Pac.  423.  17  U  R.  A.  (N.  S.) 
1005,  125  Am.  St  Rep.  927.  When  tbe  city 
In  this  case  determined  that  it  would  take 
only  sufficient  land  to  make  a  8l<^  of  45 
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degrees,  the  city,  as  well  as  the  property 
owner,  was  bound  by  that  determiDation. 
The  dty  In  eabstance  thereby  said  to  the 
property  owner:  "This  much  of  your  property, 
and  no  more,  Is  necessary  to  be  taken.  This 
will  protect  the  street  from  earth  which  may 
fall  by  reason  of  the  taklog  away  of  the 
lateral  support  It  la  sufficient  and  all  that 
is  necessary."  The  damages  fixed  by  the 
award  In  condemnation  were  for  the  part 
deflidtely  taken,  and  no  more,  and  for  the 
Injury  to  the  remainder  on  account  of  the 
part  actually  taken.  We  think  the  question 
whether  the  city  took  sufficient  property  In 
the  condemnation  proceeding  could  not  have 
been  properly  litigated  ther&  It  would  cer- 
tainly be  unreasonable  to  hold  that  the  city, 
having  taken  a  parcel  of  land  deflnltely 
located,  might  take  as  much  mora  as  sub- 
sequently proved  necessary,  even  to  the  de- 
struction of  the  buildings  upon  the  land  out- 
side of  the  part  tak&n,  without  being  liable 
for  additional  damages.  It  appears  that  the 
defendant  Lewis  &  Wiley  Company  was  a 
contractor,  who  did  the  work  as  directed  by 
the  dty.  There  may  be  some  slight  erldence 
of  negligent  work ;  but  it  Is  also  shown  that 
the  damage  would  have  resulted,  had  the 
work  been  carefully  done.  It  Is  apparent, 
therefore,  that,  if  there  is  any  liability,  the 
city,  and  not  the  contractor.  Is  responsible. 

As  to  the  defendant  I^wis  &  Wiley  Com- 
pany, the  judgment  is  therefore  affirmed,  but 
as  to  the  dty  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

DUNBAB,  a  and  PAREGB  and  QOSB, 
JJ.,  ooncDT. 


STATE  V.  NICK. 
(Supreme  Court  of  Washington.   Dee.  2,  1911.) 

1.  Bbibkkt  ({  6*)— Ikdicthbnt— SuTFicnncT. 

Under  Bern.  &  Bal.  Code,  S  2320,  preBcrib- 
fng  punishment  for  bribing  public  officers,  an 
indictment,  charging  that  accused  gave  a  police 
officer  $10,  with  Intent  to  influence  such  officer 
to  disregani  bis  jwwer  to  prevent  accused  from 
condocting  a  house  of  prostitution,  is  not  iniuf- 
fident  for  failing  to  set  forth  the  officer's  pow- 
ers and  daties,  where  the  charter  of  the  dty 
empowers  such  officer  to  make  arrests  to  pre- 
vent commission  of  public  offenses,  etc. 

[Ed.  Note.— For  other  esses,  see  Bribery, 
Cent  Dig.  li  S-8;  Dec  Dig.  |  6.*] 

2.  Cbzminal  Law  ^  S01*>— Evidkkob— JuDX- 
oiAL  Notice. 

The  courts  of  Washington  take  judicial  no- 
tice of  the  contents  of  tiM  charter  of  the  dty 
of  Seattle. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  11  700-717 ;  Dec  Dig.  S  301.*] 

8.  Bbibbrt  (1 1*)— CONSraUCTION— "Pbeson." 

Bern.  &  Bat  Code,  S  2320,  prescribes  a 
penalty  against  eveiy  person  who  bribes  an  ex- 
ecutive or  administrative  officer  of  the  state, 
or  any  member  of  the  Legislature,  or  any  Ju- 
dicial officer,  juror,  lefsree,  etc,  or  any  ^'per* 
son  executing  any  of  the  functions  of  a  public 


officer  other  than  as  hereinbefore  specified." 
Held,  thaX  the  word  "person,"  in  the  quoted 
clause.  Lb  not  limited  to  the  officers  enumerated 
in  the  preceding  part  of  the  section,  and  In- 
cludes police  officers. 

[Ei.  Note.— For  other  cases,  see  Bribery. 
Cent.  Dig.  f|  1-^ ;  Dec  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  6S22-5835;  vol.  8,  p.  7752.] 

Department  1.  Appeal  from  Superior  Court, 
King  County. 

A.  B.  Nkk  was  convicted  of  bribery,  and 
he  appeals.  Afflrmed. 

Gill,  B.oyt  &  Frye  and  B.  L.  Blewett,  for 
a[q;)eUaDt.  John  F.  Iforpby  and  Hi^h  M. 
Caldwell,  for  the  State. 

FULLSfBTON,  J.  The  appelant  was  In- 
dicted by  the  grand  jnry  of  King  county  for 
the  crime  of  bribing  a  pnbUc  officer;  Uie 
diaiglsg  part  of  the  indlctmoit  reedii«  as 
follows:  »Tbe  said  A.  B.  NlCk,  alias  A.  B. 
Nicfcerscm,  on  t3u  Mb  day  of  March,  1911,  In 
the  connty  of  King,  state  of  Washington,  did 
then  and  there  wlllfnlly,  milawfully,  frionl- 
onsly,  and  corruptly  offer  and  a  compen- 
sation and  gratuity  of  ten  dollars  ^0)  In 
lawful  mon^  of  the  United  States  of  Ameri- 
ca, and  five  dollars  ($S)  In  lawful  mon^  of 
the  Dominion  of  Canada,  to  H.  8.  Tliompson, 
then  and  there  a  person  duly  and  regidarly 
executing  the  foncttons  of  a  public  officer,  to 
wit,  the  functions  of  a  police  officer  of  the 
dty  of  Seattle,  said  county  and  state,  with 
Intent  him,  the  said  H.  S.  Thompson,  to  In- 
fluence with  reqwct  to  an  act  and  decision  in 
the  exerdse  of  his  powers  and  functions  as 
sQch  officer,  to  wit,  to  Infliraioe  the  said  H. 
8.  Thompson  to  disregard  and  Ignore  bis  func- 
tions and  power  to  prohibit  and  prevent  the 
said  A.  B.  Nick,  alias  A.  B.  Nlckerson,  from 
conducting  a  house  of  prostitution  in  the  said 
Seattle.  King  county,  Washington." 

The  Indictment  -was  framed  under  section 
2320  of  Rem.  &  Bal.  Code,  which  provides: 
"Every  person  who  shall  give,  ofTer  or  prom- 
ise, directly  or  Indirectly,  any  compensa- 
tion, gratuity  or  reward  to  any  executive 
or  administrative  officer  of  the  state,  with  in- 
tent to  Influence  him  with  respect  to  any  act, 
dedslon,  vote,  opinion  or  other  proceeding,  as 
such  officer ;  or  who  shall  give,  offer  or  prom- 
ise, directly  or  indirectly,  any  compensation, 
gratuity  or  reward  to  a  member  of  the  legis- 
lature, or  attempt,  directly  or  indirectly,  by 
menace,  deceit,  suppression  of  truth  or  other 
corrupt  means,  to  Influence  such  member  to 
give  or  withhold  his  vote,  or  to  absent  him- 
self from  the  house  of  which  he  is  a  member 
or  from  any  committee  thereof;  or  who  shall 
give,  offer  or  promise,  directly  or  Indirectly, 
any  compensation,  gratuity  or  reward  to  a 
judldal  officer,  juror,  referee,  arbitrator,  ap- 
praiser, assessor  or  other  person  authorized 
by  law  to  hear  or  determine  any  question, 
matter,  cause,  proceeding  or  controversy. 
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with  Intent  to  lnflu«ice  his  action,  vote,  opin- 
ion or  decision  tbereopon;  or  shall  give,  of- 
fer or  promise,  directly  or  Indirectly,  any 
compensation,  gratnlty  or  reward  to  a  per- 
son executing  any  of  the  functions  of  a  pub- 
lic officer  other  than  as  hereinbefore  speci- 
fied,  with  Intent  to  influence  him  with  respect 
to  any  act,  decision,  rote  or  other  proceeding 
In  the  exercise  of  his  powers  or  functions, 
shall  be  punished  by  Imprisonment  In  the 
state  penltentlajy  for  not  more  than  ten 
years,  or  by  a  fine  of  not  more  than  flTe  thou- 
sand dollars,  or  by  both." 

On  being  arraigned,  the  appellant  demur- 
red to  the  Indictment,  on  the  ground  that  It 
did  not  state  facts  snfl3clent  to  constltnte  a 
crime.  The  demurrer  was  overruled,  where- 
m>on  he  entered  a  plea  of  not  guilty,  and  was 
tried,  conrlcted,  and  sentenced  for  the  orlme 
charged  In  the  information.  From  the  Judg- 
meut  of  couTictlon,  he  appeals, 

[1,2]  The  record  suggests  but  one  question, 
namely,  the  sufficiency  of  the  allegation  of 
the  indictment  to  constitute  a  crime.  The 
appellant  first  contends  Chat  a  police  officer 
as  such  ia  not  a  public  officer,  and  does  uot 
ordinarily  perform  the  functions  of  a  public 
officer;  that  his  powers  and  duties  are  not 
defined  by  statute,  but  are  wholly  the  crea- 
tion of  municipal  ordinances,  which  the  court 
cannot  know  judldally;  hence  It  la  argued 
that  this  information  is  fatally  OBfectlTe,  In 
that  It  does  not  set  forth  the  powers  and  du- 
ties of  the  police  officer  alleged  to  have  been 
bribed,  so  that  the  court  may  know  that  he 
was  sndi  a  public  officer  aa  the  statute  made 
It  a  crime  to  bribe.  The  information.  It  will 
be  obaerred,  does  set  out  the  q)e(iflc  act 
whl<^  the  officer  was  bribed  to  refrain  from 
doing;  and  it  la  clear  that  this  act  was  one 
tiiat  InTolTed  the  powers  and  fnnctiona  ot  a 
public  officer.  Tme  It  la  not  alleged  in  direct 
terms  that  the  officer  had. the  poww  and  au- 
thority to  do  what  he  la  charged  to  have  re- 
frained from  doing,  but  it  Is  infbrentlally  so 
alleged,  and  thla  la  snffldoit  against  a  gener- 
al donnrrer.  But,  while  this  would  aeem 
•affldait  to  meet  the  objection  raised,  we 
think  the  Indictment  snfflclent  for  another 
reason.  The  oonrta  can  know  Judldally  the 
contents  of  the  charter  of  tbe  city  of  Seattle; 
hence  they  can  know  that  there  Is  a  police  de- 
partment tn  tbe  dty  of  Seattle,  composed  of 
police  officers,  who  ewrdse  the  powoa  and 
fnncttona  of  pnbllc  officraa;  that  Is  to  say, 
they  have  power  to  mate  arresta  for  public 
offensea  already  committed,  to-  make  arrests 
to  prevent  the  commission  of  public  offenses, 
and  to  maintain  the  peace  and  quiet  of  the 
dty.  These  are  clearly  the  functions  of  pub- 
lic officers. 

[3]  A  second  contention  is  that,  conceding 
the  police  officer  to  be  a  public  officer,  we 
must  apply  to  the  particular  clause  of  the 
statute  npon  which  this  indictment  la  found- 


ed tbe  rule  of  ejusdem  genwls,  and  restrict 
the  meaning  of  the  word  "person"  to  the 
class  oiumerated  In  the  preceding  part  of  the 
section.  This  la  a  rule  of  construction,  un- 
doubtedly, where  genwal  words  follow  an 
enumeration  of  particular  things;  but  this 
statute  contains  words  which  render  the  rule 
inapplicable.  It  expressly  makea  it  a  crime 
to  give  a  gratuity  or  reward  "to  a  person  ex- 
ecuting any  of  the  functions  of  a  pnbllc  offi- 
cer other  than  as  hereinbefore  Q>ecljled," 
showing,  as  we  think,  a  clear  manlfestetlon 
of  the  purpose  to  Include  acts  and  things, 
other  than  those  specifically  enumerated  in 
the  preceding  part  of  the  section.  It  must 
therefore  be  given  the  effect  of  an  Independ- 
ent dause,  and  so  construed  It  must  be  held 
to  Include  public  officers,  other  tban  those 
specifloaUy  enumerated. 
The  jndgmoit  la  affirmed. 


DUNBAB,  a  J., 
BB,  JJ.,  concur. 


and  aoSB  and  PABK- 


STEENSTEUP  T.  TOLEDO  FOUNDBT  ft 
MACHINE  CO. 

(Supreme  Court  of  WasbiDgtoo.   Dec.  1,  1911.) 

1.  CONTINnANCE  ((  20*)— GaoDND»— AsaENCi 
or  NONBSaiDKNT  CODNSEL. 

Thoogb,  under  Bern,  ft  Bal.  Code.  |  120,  a 
nonresident  attorney  may  be  given  the  privilege 
of  appearing  for  a  party,  the  court  is  not  re- 
quired to  delay  the  trial  of  the  case  await 
the  coovenieuce  of  such  attorney  to  be  present 
and  participate  iu  the  trial. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  KL>  03-67;  Dec.  Dig.  |  20.*] 

2.  CoimifUANCX  (S  20*)— Obounds— ABSBNCn 

OP  NONBESIOENT  COUNSEL. 

Denial  of  a  continaance  on  the  ground  of 
the  absence  of  a  nouresideDt  attorney  of  a  for* 
elgn  corporation  represented  In  the  case  from 
tbe  beginning  by  a  resident  attorney,  as  well 
as  by  the  nooresident.  Is  not  an  abuse  of  dis- 
cretion, where  the  action  had  been  pending  for 
several  months. 

[Ed.  Note. — For  other  casea,  see  Contlauanest 
Cent.  Dig.  H  fil,  03-67 ;  Dec.  Dig.  S  20.*] 

3.  OoSTinUARCK  (I  IS*)— FAXLUU  TO  ASBWU 

Intsbbogatobies. 

Where  interrogatories  were  served  on  plain- 
tiff six  months  after  the  action  was  begun  and 
at  a  time  the  case  had  either  been  set  for  trial 
or  was  about  to  be  seL  and  i^ntlff  moved  to 
strike  tbe  iDterrogatones  because  of  delay  in 
serving  them  and  because  of  their  irrelevancy, 
the  denial  of  a  continuance  on  the  ground  of 
plaintiff's  failure  to  answer  tbe  Interrogatories 
was  not  an  abuse  of  discretion;  defendant  not 
having  sought  a  raling  on  plaintUTs  motion  be- 
fore applying  for  a  continaance. 

[Ed.  Note.— For  other  casea,  see  Continnance* 
Cent.  Dig.  H  36,  37;  Dec.  Dig.  I  IB.*] 

4.  Afpeabance  (I  9*)— Genebai.  Appeabance 
— Waivbb  ov  DEFEcra  nr  Skbvxcb  of  Suk- 

KONS. 

A  foreign  corporatloa  answering  on  the 
merits  and  filing  with  Its  answer  a  cross-com- 
plaint seeking  a  money  judgment  against  plain- 
tiff on  a  cause  of  action  growing  out  of  the 
same  transaction  on  whIA  plainafl  based  his 
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claim  tliexebj  aiipeand  generally,  and  mbred 
defects  in  the  serrlce  of  tbe  summons  on  It 

[Bd.  Note.— For  other  cases,  see  Appearance, 
Cent  Diff.  H  42-52;  Dec.  Dig.  |  ».•] 

ft,  Etidbnck  (I  455*)  — Parol  Etidbnce  — 
Modification  of  Cohtracts— "Expense"— 
"F.  O.  B." 
A  contract  of  sale  of  a  machine  vhich  stip- 
nlates  for  its  shipment  f,  o.  b.,  and  for  the  pay- 
ment by  the  buyer  of  expenses  of  onloadlng,  in- 
stalling  and  operating  the.  machine  for  demon- 
stration to  determine  ciunpliance  with  tbe  sell- 
er's guaranty,  and  which  provides  that,  on  the 
faflaie  of  the  seller  to  demonstrate  fitness,  it 
win  remove  tbe  macAine  at  its  own  expense, 
and  lefnnd  any  portion  of  payment  received 
thereunder,  and  that  the  bayer  waives  any  right 
for  possible  damages  or  expenses,  is  ambiguous 
on  Ote  qoestlon  of  liability  for  freight  charges 
in  case  the  sale  fails  becaase  the  machine  does 
not  comply  with  tbe  guaranty,  and  parol  evi- 
dence was  proper  that  the  seller  agreed  in  that 
event  to  refund  the  freight  paid  by  the  buyer; 
tbe  woid  "expense"  waived  by  the  buyer  refer> 
ring  only  to  the  expense  of  unloading,  install- 
ing, and  opeiatinc,  and  the  words  "t  o.  b."  con- 
templating payment  of  freight  by  the  buyer  in 
case  of  consummation  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2104 ;  Dec.  Dig.  S  45S.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2690-2603 :  voL  8,  p.  7657 ;  yoL  3, 
p.  2^;  vol.  8.  p.  7669.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  Paul  Steenatnip  against  the  To- 
ledo Fouadi7  &  Machine  Company.  From  a 
jodgiuent  for  plaintiff,  defendant  appeals. 
Affirmed. 

Wesley  J.  Wuerfel  and  James  T.  Lawler, 
for  appellant  Oill.  Boyt  &  Frye  and  B.  L. 
Blewett,  for  respondoit. 

PARKER.  J.  This  is  an  action  to  recover 
tbe  snm  of  ¥1,128.1&  paid  by  the  plaintitt  for 
frel^t  dia^s  npou  a  steam  staovel  which 
was  Blilpped  firom  Toledo,  Ohio,  to  Seattle,  in 
pnrsnance  of  a  contract  for  the  sale  thereof 
from  the  defendant  to  tbe  plaintiff.  A  trial 
resulted  in  findings  and  judgment  In  favor  of 
the  plaintiff  and  against  the  defendant  for 
tliat  snm.  Tbe  d^endant  has  appealed. 

It  is  first  contended  that  tbe  trial  court  err- 
ed in  denying  appellant's  motion  for  a  con- 
tinuance of  tlie  trial.  Appellant  Is  a  corpo- 
ration of  Toledo,  Oblo.  TbiB  action  was  com- 
menced in  May,  1910.  The  trial  was  eet  for 
December  16, 1910.  Appellant  bas  beea  at  all 
times  since  June  10,  1910,  represented  in  the 
caw  by  James  T.  lawler,  a  resident  attorney 
of  Seattle  and  also  by  Wesley  J.  Wuerfel,  au 
attbm^  of  Oblo,  residing  at  Toledo,  In  that 
state,  who  Is  not  a  member  of  the  bar  of  this 
state,  though  it  may  be  conceded  that  be  may 
be  granted  tbe  prirllege  of  appearing  and 
practicing  In  onr  courts  under  section  120, 
Bern.  St  Bal.  Code.  On  December  16,  1910. 
Mr.  Lawler  as  attorney  for  appellant  moved 
the  oonrt  for  a  continuance  of  tbe  trial  sup- 
ported by  bis  affidavit  stating,  In  subMance, 
that  Mr.  Wuerfel  as  one  of  the  attorneys  for 


appelant  bad  tbe  principal  diarge  of  tbe 

case,  and  was  tbe  only  attorney  in  the  case 
who  was  acquainted  with  tbe  facts  and  pre- 
pared to  act  for  appellant  upon  the  trial; 
tiiat  be,  Lawler,  did  not  have  bu<^  knowledge 
of  the  facts  as  to  be  In  a  position  to  iutelU- 
gently  conduct  the  defense;  tbat  it  was  un- 
derstood between  bim  and  Mr.  Wuerfel  that 
Mr.  Wuerfel  would  try  the  case  on  behalf  of 
appeUant;  tbat  technical  matters  were  In- 
volved in  reference  to  steam  shovels  with 
which  he  was  not  familiar,  but  with  which 
Mr.  Wuerfel  was  familiar;  that  Mr.  Wuerfel 
was  then  sick  at  his  home  at  Toledo,  and 
unable  to  be  present  at  tbe  time  the  trial  was 
then  set  for;  and  that  certain  interrogatories 
which  had  bem  propounded  and  swred  upon 
respondent  had  not  been  answered.  Bo  ttr 
as  this  motion  rests  upon  tbe  absence  of  Mr. 
Wuerfel  from  the  state,  we  think  there  was 
no  abuse  of  discretion  on  the  part  of  the  trial 
court  in  denying  the  motion. 

[1,2]  While  our  law  contemplates  extending 
the  courtesy  of  practicing  In  our  courts  to  at- 
torneys of  other  states,  we  do  not  think  that 
our  courts  are  thereby  required  to  dday  the 
trial  of  causes  to  await  the  convenience  of 
such  attorneys  to  be  present  and  participate 
therein.  There  may  be  circumstances  under 
which  a  trial  court  might  be  justified  in  de- 
laying a  trial  for  such  a  purpose,  but  for  this 
court  to  say  that  the  refusal  of  a  trial  court 
to  do  so  would  be  an  abuse  of  its  dlscretJon 
would  require  a  showing  of  far  greater  neces- 
sity for  the  presence  of  such  nonresident  at- 
torney than  Is  made  in  this  case.  Indeed,  It 
may  well  be  doubted  tbat  a  party  to  an  ac- 
tion has  any  right  to  be  represented  by  non- 
resident counsel  exc^  when  such  counsel  is 
present  in  tbe  state  when  tbe  action  is  pend- 
ing at  su^  times  as  the  presoace  of  counsel 
Is  required  in  tbe  action.  To  say  that  the 
enforced  absence  of  nonresident  counsel  gives 
cause  for  continuance  under  similar  circum- 
stances as  tbe  ,aifoTced  absence  of  resld^t 
counsel  wonld  render  possible  delays  such  as 
the  law  never  contemplated.  The  dlspoBltlon 
of  tbe  vast  amoont  of  litigation  pressed  upon 
the  attention  of  our  courts  cannot  be  subject- 
ed  to  such  contingencies  exce^  in  tbe  dlscro' 
tlon  of  the  trial  court  We  view  a  continu- 
ance under  such  circumstances  as  little  else 
than  a  mattra  of  grace.  We  may  add  that 
In  this  case  tbe  appellani^s  cause  was  appar^ 
ently  well  conducted  by  Mr.  lawler,  notwith- 
standing his  opinion  tbat  be  was  unprepared. 

[3]  Nor  do  we  think  tbat  tlie  failure  of  re* 
spondoit  to  answer  tbe  Interrogatories  was  a 
cause  fbr  continaanoe  under  the  drcumstanc- 
es.  As  we  have  seen,  the  case  was  commenc- 
ed in  May,  1910.  The  Interrogatwiea  were 
served  upon  reqiondent  on  November  28, 
1910,  aix  months  after  tbe  commencement  of 
tbe  action,  and  at  a  time  when  tbe  case  bad 
either  beai  set  for  trial  or  was  about  to  be 
set  for  trial.  Bespondait  moved  to  strike  the 
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InterrogatorteB  on  tbe  ground  of  delay  In 
serrtaig  than,  and  also  on  tbe  groond  of  tbelr 
Irrelevancy  to  tbe  lasnes  Involred.  Appellant 
did  not  sedc  a  mllng  of  tbe  court  upon  Oils 
motion  before  making  application  fOr  a  con- 
tinuance not  before  tbe  trlaL  Reapondent 
was  present  at  tbe  trial  and  tesflfled,  and  ap- 
pellant's oonnsel  bad  tbere  every  c^tportunlty 
to  examine  bim.  We  conclude  tbere  was  no 
error  in  tbe  denial  of  tbe  motion  for  continu- 
ance. 

[4]  It  is  next  contended  tliat  tbe  court  err- 
ed in  denying  appellant's  motltm  to  quasb  tbe 
Berrloe  of  tbe  summons.  Tbe  only  answer 
tbat  tbis  contention  requires  Is  the  fact  tbat 
appellant  tbereaftor  answered  uptu  tbe  mer- 
its and  also  filed  with  Its  answer  a  croas-com- 
plalnt  seeing  a  money  Judgmoit  against  re- 
spondent nptnt  an  alleged  cause  of  action 
growing  out  of  tbe  same  transaction  npon 
wbleb  appellant  based  its  claim.  Tbls  was 
clearly  a  general  appearance  by  wblcb  appel- 
lant waived  wbatever  defects  tbere  may  bave 
been  in  Hie  service  of  tbe  sommoiu  upon  it 
Walters  T.  Field.  29  Wasb.  658»  70  Pac.  66; 
Bodges  V.  Price.  38  Wasb.  1,  80  I^c.  202;  Cal- 
houn V.  Nelson,  47  Wasb.  617.  92  Pac.  44S; 
Springfield  Sblngle  Co.  v.  Edgecomb  Hill  Co., 
62  Wash.  020. 101  Pac.  233. 

I|]  It  Is  next  contended  tbat  tbe  trial 
court  erroneoualy  admitted  and  considered 
certain  evidence  which  It  is  Insisted  by 
oounsd  for  appellant  was  in  contradiction 
of  the  terms  of  the  wrlttoi  contract  of  sale 
of  tbe  steam  shovel,  upon  which  contract 
alone  they  claimed  the  rlf^ts  of  tiie  parties 
here  involved  depend.  The  terms  of  tbat 
contract  so  far  as  we  need  notice  them  here 
are  as  follows:  "Toledo,  Ohio,  March  lltb, 
1910.  This  agreement,  made  In  duplicate, 
witneasetb:  Tbe  undertaking  upon  the  terms 
and  conditions  as  In  this  conditional  sale 
contract  set  forth,  of  the  delivery  of  one 
class  2  Victor  steam  shovel.  No.  506,  from 
the  Toledo  Foundry  ft  Madiine  Company,  of 
Toledo.  Ohio,  hereinafter  styled  the  seller. 
Into  the  powesston  of  Paul  Steenstrup  of 
Seattle,  Washington,  doing  business  and 
known  as  Paul  Steenstrup,  Contractor,  here- 
inafter called  the  buyer.  Tbis  writing  con- 
tains all  and  singular  tbe  agreements  and 
conditions;  and  warranties,  between  the  par- 
ties hereto.  •  •  •  Said  machine  Is  to  be 
shipped  f.  o.  b.  Toledo,  Ohio,  on  or  about 
tbe  IZtb  day  of  March.  1910;  and  upon  re- 
ceipt of  wire  notice  (which  buyer  hereby 
agrees  to  send  to  said  seller  Immediately  up- 
on arrival  of  said  shovel  at  destination),  or 
as  soon  thereafter  as  possible,  seller  agrees 
to  send  a  competent  steam  shovel  engineer 
to  superintend  the  unloading  and  installing, 
and  to  operate  the  engines  of  said  steam 
shovel  to  demonstrate  same  to  be  in  accord- 
ance herewith;  said  engineer  to  be  entirely 
at  the  expense  of  seller  for  a  period  of  not 
exceeding  15  days  of  10  hours  each;  but 
should  It  be  found  necessary  for  him  to  re- 
main longer,  buyer  hereby  agrees  to  vv 


seller  $6.po  per  day  for  eadi  day  itf  sndi 

overtime.  All  other  expenses  of  unloading. 
Installing  and  operating  of  aaid  steam  shov- 
el for  dranonstratlon,  buyer  hereby  agrees  to 
bear.  The  seller  guarantees  said  machine  to 
be  as  set  forth  on  page  six  of  catalogue  No. 
1,  Issued  by  seller,  and  as  per  specifications 
hereto  attached,  which  are  made  part  of  this 
contract  If  after  said  demonstration  said 
steam  shovel  Is  In  accordance  herewith,  buy- 
er hereby  agrees  to  at  once  accept  same  and 
relieve  seller  of  further  expenses  by  sign- 
ing and  delivering  to  seller's  engineer  a 
formal  acceptance  of  the  shovel  in  the  fol- 
lowing terms:  'Received  from  tbe  Toledo 
Foundry  &  Machine  Company,  of  Toledo. 
Ohio,  the  possession  of  steam  shovel  No.  506 
In  full  satisfaction,'  whereupon  the  liability 
of  the  seller  shall  cease  and  determine;  and 
to  sign  and  deliver  to  the  seller  the  notes  as 
herein  provided,  and  the  possession  of  said 
shovel  will  not  be  acquired  by  buyer  until 
the  delivery  to  tbe  engineer  of  said  accept- 
ance and  signed  notes.  If,  during  said  dem- 
onstration any  parts  of  said  steam  shovel 
prove  defective  or  any  changes  be  necessary, 
seller  shall  have  a  reasonable  length  of  time 
to  replace  such  parts  or  make  such  changes 
as  may  be  found  necessary.  If  seller  then 
falls  to  demonstrate  tbe  guarantee,  it  agrees 
to  remove  said  steam  shovel  at  Its  expense 
and  to  refund  whatever  portion  of  [wyment 
It  has  received  hereunder,  and  buyer  hereby 
expressly  waives  any  right  or  claim  for 
possible  damages  or  expense."  This  contnact 
was  signed  by  respondent  on  March  11, 
1910,  the  date  it  bears,  at  Seattle,  and  was 
signed  by  appellant  on  March  le,  1910,  at 
Toledo,  Ohio.  It  was  prepared  by  appellant 
at  Toledo  and  sent  to  Hadl^  &  Rlnker  oC 
Seattle,  who  were  acting  as  agents  for  ap- 
pellant In  the  sale.  N^otlatlons  between 
rMpondent  and  Hadley  A  Rlnker  had  been 
carried  on  for  some  time  looking  to  Oils 
sale,  when  on  March  7,  191<^  appellant 
wrote  to  Hadley  A  Binker  a  letter  inclos- 
ing this  form  of  contract,  in  which  letter  It 
is  stated:  "Your  customers  will  run  no  risk 
whatever;  if  our  ahovels  do  not  come  up  to 
the  guarantee,  tbey  can  be  reacted  and  we 
will  refund  all  paymmts  made  to  us  and 
the  freight  paid  by  them.  Our  Victor  steam 
shovels  are  not  an  experiment  and  are  not 
excelled,  we  believe,  by  any  other  make. 
We  beg  to  confirm  tbe  ttiegram  we  sent  you 
this  P.  M.  as  follows:  'Steoistrop  option 
fifty-five  ton  sbovel  still  good  <m  twma  yonr 
letter  January  seventeenth.'  In  this  connec- 
tion we  may  say  that  we  are  building  these 
shovels  constantly  and  are  in  shape  to  ship 
promptly  on  receipt  of  order.  We  are  sure 
that  your  customers  will  be  highly  pleased 
with  tbe  Victor,  as  it  is  a  shovel  tbat  wUl 
do  the  work  on  a  minimum  expense  per 
yardage.  We  Inclose  herewith  a  blank  form 
of  tbe  contract  under  which  we  deliver  the 
diovtiis  and  which  wa  will  execute  upon  i»- 
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celrlDg  an  order  from  yon,  based  on  the 
terms  and  conditions  therein  set  forth." 
This  letter  was  received  at  Seattle  by  Had- 
ley  &  Rtnker  with  the  form  of  contract  In- 
closed as  stated  abont  March  10  or  11,  1910. 
The  letter  was  th^  shown  to  respondent 
by  Hadley  &  Rlnker,  and  the  statement 
therein  as  to  refunding  freight  charges  upon 
failure  of  the  guaranty  particularly  called 
to  respondent's  attention 'with  the  assurance 
on  the  part  of  Hadley  &  Rlnker  that  the 
freight  charges  wonld  be  refunded  to  re- 
spondent in  the  event  the  steam  shovel 
should  not  come  Dp  to  the  guaranty.  There- 
upon the  contract  was  signed  by  respond- 
ent and  returned  by  Hadley  &  Rlnker  to  ap- 
pellant at  Toledo,  when  It  Is  was  signed  by 
appellant  on  March  16, 1910.  The  shovel  was 
shipped  from  Toledo,  arriving  at  Seattle 
April  5,  1910,  when  respondent  paid  the  |1,- 
12S.15  freight  charges  thereon.  The  demon- 
stration of  the  shovel  was  then  proceeded 
with  under  the  superintendence  of  a  steam 
shovel  engineer  In  pursuance  of  the  con- 
tract This  demonstration  failed  to  show 
that  the  shovel  was  as  guaranteed,  notwith- 
standing ample  time  was  given  therefor  as 
well  as  for  curing  defects  In  the  shovel. 
Thereupon  respondent  rejected  the  shovel, 
and  commenced  this  action  to  recover  the 
amount  of  the  freight  charges  he  had  paid 
thereon.  The  letter  of  March  7th  from  ap- 
pellant to  Its  agents,  Hadley  &  Rlnker,  the 
showing  of  that  letter  by  It  to  resi>ondent, 
and  the  conversation  then  occurring  touch- 
ing the  refunding  of  freight  charges  as 
stated  in  the  letter,  constitute  the  evidence 
admitted  and  considered  by  the  court  which 
is  insisted  by  counsel  for  appellant  to  be 
Inadmissible,  in  view  of  the  provisions  of 
the  written  contract  of  sale.  The  conten- 
tion \a  that  the  provisions  of  this  written  con- 
tract constitute  the  sole  evidence  by  which 
to  determine  appellant's  liability  to  refund 
the  freight  charges  to  respondent.  If  the 
written  contract  was  clear  and  certain  upon 
the  question  as  to  which  of  the  parties  should 
be  responsible  for  the  freight  charges  In  the 
event  of  the  failure  of  the  sale  because  of 
the  failure  of  the  guaranty,  there  would  be 
merit  In  this  contention.  It  seems  to  os, 
however,  that  the  written  contract  Is  not 
so  certain  in  this  particniar,  as  to  exclude 
contemporaneous  acts  and  conversations  of 
the  parties  putting  their  own  constmctlon 
upon  the  terms  of  the  written  contract  or 
evidence  of  a  separate  contract  concerning 
the  freight  such  as  we  find  In  this  letter  and 
the  contemporaneous  conversation,  which 
clearly  Indicates  that  respondent  was  to 
have  the  freight  charges  refunded  to  blm 
appellant  In  the  event  of  the  failure  of 
the  guarantj  and  his  rejection  of  the  shovel 


on  that  account  It  may  well  he  argued 
that  the  "expense"  waived  by  respondent 
r^ers  only  to  the  "expense  of  unloading,  In- 
BtaUlng,  and  operating"  mentioned  in  the 
contract  as  being  assumed  by  respondent 
It  Is  true  that  the  shovel  was  to  be  sold 
f.  o.  b.  at  Toledo,  and  this,  of  course,  con- 
templated payment  of  freight  by  respondent 
In  case  of  the  sale  being  consummated.  We 
think  it  does  not  necessarily  follow  that  he 
was  to  lose  the  freight  In  case  there  was 
no  consummation  of  the  sale  through  the 
fault  of  appellant  Whether  we  regard  the 
showing  of  this  letter  by  Hadley  &  Rlnker 
to  respondent  and  the  contemporaneous  con- 
vezsatlon  as  creating  a  separate  contract 
from  the  written  sale  contract  or  as  a  con- 
temporaneous construction  of  the  sale  con- 
tract which  we  regard  as  uncertain  In  this 
particular,  we  think  this  evidence  was  ad- 
missible and  BitfSclent  to  base  respondent's 
recovery  upon,  In  the  event  he  was  under 
the  terms  of  the  sale  contract  Justified  lu  re- 
jecting the  shov^. 

It  is  finally  contended  that  the  evidence 
Is  Insufficient  to  sustain  the  findings  and 
Judgment  Our  review  of  the  evidence  con- 
vinces us  that  It  was  ample  to  warrant  the 
conclusion  that  the  shovel  was  proven  so 
defective  as  to  wholly  fail  to  meet  the  re- 
quirements of  the  guaranty,  and  that  appel- 
lant did  not  remedy  the  defects  In  the  shov- 
el, though  ample  time  was  given  for  that 
purpose.  We  deem  It  unnecessary  to  review 
the  evidence  in  detail  here. 

We  conclude  that  the  Judgment  should  be 
affirmed.   It  Is  so  ordered. 

DUNBAR.  G.  3.,  and  MOUNT.  FULLER- 
TON,  and  OOSS^  JJ.,  concur. 


ELLIOTT  V.  TOLEDO  FOUNDRY  & 
MACHINE  CO. 

(Snprema  Court  of  Washington.    Dee.  1, 
1911.) 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  R.  B.  Albertson,  Judge. 

ActioD  by  George  R.  Elliott  against  the  To- 
ledo Foundi?  &  Machine  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wesley  J.  Wnerfel  and  James  T.  Lawler,  for 
appellant  GilL  Hoyt  &  Frye  and  R.  L.  Blew- 
ett,  for  Tespondent 

PER  CURIAM.  This  appeal  involves  only 
the  denial  of  a  motion  for  a  continuance  of  the 
trial  of  the  case  upon  the  same  gronnds  as  the 
motion  for  a  conturaance  in  the  case  of  Paul 
Steenstrujp  v.  Toledo  Foundry  &  Machine  Com- 
pany, 119  Pac.  16,  Just  decided  by  us.  Fbr 
the  reasons  there  stated,  we  conclude  that  there 
was  no  error  In  the  denial  af  the  motton  for  a 
continuance  in  this  am.  Tbt  Judgnmit  is 
therefore  affirmed. 
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STATE  T.  ROSS. 

(Snpnaw  Omirt  of  Wariunffton.  Dtc.  S,  1911.) 

BuDonon  Q  328*}— rALOE  BconnAiioii-. 

Cnder  Rem.  ft  Bal.  Code,  |  477S,  ptmiili- 
tuf  fttif  peison  cftDslns;  any  name  to  be  placed 
OB  the  registry  list  otnerwise  than  as  provided 
b7  law,  an  information,  alleging  that  accused 
when  roistering  gave  u  his  place  of  residence 
what  was  not  In  fact  sncb  residence,  without 
alleging  that  his  residence  waa  not  In  the  pre- 
cinct for  which  he  Rgiatered,  charget  no  of- 
fenae. 

[Ed.  Kote^For  otber  caaM,  aee  EleetionB, 
Cent  Dig.  H  86B-86S;  DecTDlc  |  SX.*} 

Department  1.  Appeal  from  Superior  Court, 
King  County;  John  F.  Main,  Jud^. 

Frank  Rws  was  conrlcted  of  crime,  and 
he  ai^)eal8.  Rerersed. 

Gill  Hoyt  &  Fiye,  for  appellant  John  F. 
Murphy  and  George  H.  Rummma,  for  the 
State. 

PARKER,  J.  The  defendant  has  appealed 
to  thla  court  from  his  conviction,  in  the  su- 
perior court  for  King  county,  upon  an  Infor- 
mation charging  as  follows:  "Be  (said  Frank 
Ross)  In  the  county  of  King,  state  of  Wash- 
ington, on  the  26th  day  of  January,  1911. 
did  willfully,  nnlawfolly,  and  feloniously 
place  or  cause  his  name  to  be  placed  upon 
the  registry  list,  for  qualified  voters  at  any 
election  to  be  helA  during  the  year  A.  D. 
1911.  of  the  First  precinct  of  the  First  ward 
of  the  dty  of  Seattle,  said  county  and  state, 
otherwise  llian  in  the  manner  provided  by 
law,  to  wit:  Tb&t  on  said  date  the  said 
Frank  Rose  aj^wared  In  person  before  Al- 
bert Linstrom,  thai  and  there  a  duly  and 
regularly  qnallfled  and  iwom  dcsmty  clerk 
of  the  clt7  of  Seattle,  King  county,  state  of 
Washington,  and  applied  to  be  registered  as 
a  voter  in  said  city,  county,  and  state,  and 
gave  hie  name,  and  nombw  of  place  of  resi- 
dence as  Western  Hotel,  N.  B.  Gor.  First 
Araine  South  and  Washington  street.  In  said 
<dty  of  Seattle,  when  In  truth  and  in  fact 
the  said  Western  Hotti.  N.  Bb  Cor.  First 
Avenue  South  and  Washington  street,  the 
place  of  residence  so  given  by  Mm,  was  not 
then  and  there  the  place  ot  residence  of  the 
said  E^ank  Ross."  Reversal  of  the  Judg- 
ment of  conviction  la  sought,  npc»  the 
grounds,  among  others,  that  the  trial  court 
erred  in  ovonrullng  appellant's  douurrer  to 
the  information  and  his  motlcm  for  arrest 
of  Judgment,  for  the  reastm  that  the  Infor- 
mation does  not  charge  facts  constituting  a 
crime. 

It  is  at  once  apparent  that  the  only  fact 
Charged  by  this  information,  and  relied  upon 
by  the  prosecuting  attorney  to  rest  appel- 
lanf  B  conviction  upon,  Is  that  he  i^ve  as  the 
place  of  his  residence  the  Western  Hotel, 
wUCh  wu  not  then  his  j>lace  of  residence. 
Th^  Is  nothing  In  this  Informatlou,  even 
Inferentlally  Indicating  that  appellant  was 


not  lawfully  entitled  to  vote  In  the  precinct 
for  which  he  registered.  The  provisions  of 
our  statute  whi^  it  is  claimed  hr  the  prose- 
cuting attorney,  make  the  mere  giving  of  a 
wn»g  place  of  residence  for  r^Lstratlon  a 
crime  are  found  In  sectkm  4779,  as  follows; 
"If  any  person  shall  fnlsdy  swear,  or  af- 
firm, In  taking  the  oath  or  making  the  af- 
flrmatlini  prescribed  In  section  4768,  or  shall 
falsely  personate  another,  and  procure  the 
person  so  pusonated  to  be  r^tered,  or  If 
any  person  shall  represent  his  name  to  Uie 
dty  or  town  cleric,  or  officer  of  registraUon, 
to  be  dlfferuit  from  what  It  actually  Is  and 
cause  such  name  to  be  registered,  or  if  any 
person  shall  cause  any  name  to  be  placed 
upon  the  r^stry  list  otherwise  than  In  the 
manner  provided  in  tills  act  be  shall  be 
deemed  guilty  of  a  felony,  and  upon  convic- 
tion be  punished  by  confinement  and  hard 
labor  In  the  penitentiary  not  more  than  five 
years  nor  less  than  one  year." 

'Let  us  notice  these*  several  acts,  with  a 
view  to  determining  whether  or  not  the  act 
charged  against  appelant  is  among  them.  It 
is  plain  that  appellant  la  not  charged  with 
falsely  swearing  to  any  of  the  facts  em- 
bodied in  the  oath  prescribed  by  section  4768, 
for  that  oath  Is  silent  as  to  place  of  resi- 
dence of  the  voter,  except  as  to  it  being  in 
the  state,  county,  and  prednct  for  certain 
r>eriods.  It  is  plain  that  appellant  is  not 
charged  with  impersonating  another,  and 
procuring  sudi  person  to  be  registered.  It  Is 
plain  that  appellant  is  not  chained  with  rep- 
resenting his  name  to  be  different  from  what 
it  actually  is.  We  have  then  to  consider  only 
the  last  dause  of  that  portion  of  the  sec- 
tion mentioning  the  acts  which  are  punish- 
able thereunder,  to  wit  "If  any  person  shall 
cause  any  name  to  be  placed  upon  the  regis- 
try list  otherwise  than  in  the  manner  pro- 
vided by  this  act"  This  Is  the  crime  which 
the  prosecuting  attorney  contends  was  com- 
mitted by  appellant  when  he  gave  his  place 
of  residence.  We  are  not  able  to  agree  with 
this  coDtentlon,  We  do  not  think  that  mere- 
ly alleging  that  appellant  gave  his  place  of 
residence  different  from  what  it  was  In  fact, 
without  any  allegation  that  his  residence  was 
not  in  the  prednct  for  which  he  registered, 
charges  him  with  tba  crime  mentioned  In 
this  last-quoted  dause.  l%ls  is  not  me  of 
the  facts  embodied  In  the  oath  iwescribed  by 
law  which  the  person  registering  most  take. 
It  seems  to  ns  that  if  the  Legislature  had 
intended  to  visit  this  sev^  penalty  opon 
one  who  merely  gave  an  untruthfol  s(at»> 
ment  as  to  his  exact  place  of  realduice,  there 
would  bave  been  much  clearer  language  so 
Indicating  than  we  find  here.  Hie  fact  that 
the  statement  of  the  voter's  residence  In  the 
prescribed  oatSk  descends  in  its  details  only 
to  the  prednct,  together  with  the  fact  that 
these  other  acts,  declared  to  be  criminal,  are 
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qiedfieally  ennmarated  In  section  4776,  leftds 
us  to  conclude  that  the  act  eharsed  against 
app^ant  la  not  a  crime  jmSnex  that  section. 
AM  aald  In  9tate  ex  Coon  t.  Bay,  61 
Wash.  676.  581.  99  Pac.  748,  749:  "The  pen- 
alty for  Tlolating  this  statute  is  severe.  It 
should  not  attach,  unless  the  meaning  of  the 
language  is  plain  and  the  Tiolatlon  <dear." 
The  judgment  Is  rerersed. 

MOUNT  and  FULLEBTON,  JJ..  concur. 


STATE  T.  OBT  et  aL 

(Supreme  Court  of  Washiuston.   Dee.  2.  1911.) 

1.  Public  Lands  (8  ISiy,*  New.  vol.  IS,  Key 
No.  Series)— LiNDS  of  State  —  8ai£— Mis- 
take.—Vacation— Statutes. 

Rem.  &  Bal.  Code,  I  6680.  providing  that 
any  sale  or  lease  of  state  land  made  by  mistake, 
or  not  in  accordance  with  law,  or  obtained  by 
fraud  or  misrepresentation,  shall  be  void,  and 
the  contract  to  purchase  or  lease  issue  thereon 
aliall  be  of  no  effect,  and  the  holder  shall  be  re- 
quired to  surrender  the  same  to  the  commis- 
Bioner  of  public  lands,  applies  to  executory  con- 
tracts only,  and  does  not  entitle  the  state  to 
maintain  an  action  to  set  aside  patents  to  land 
sold  as  sCTicultural  because  it  In  fact  contained 
over  1,000,000  feet  of  timber  per  quarter  sec- 
tion which  was  not  sold  separately  from  the 
land,  as  required  by  the  existing  statute. 

2.  PUBLIC  IiAHDB  (I  184U.*  New,  ToL  13,  Key 
No.  Series}— Lands  of  State— Sals— Yaoa- 

TION. 

Where  the  state  approved  applications  for 
the  purchase  of  state  land,  on  the  belief  that  it 
was  agricultural,  and  did  not  contain  timber 
of  material  value,  and  executed  patents  therefor, 
the  state  could  not  thereafter  recover  the  land. 
In  the  absence  of  fraud  for  mere  mistake  in  de- 
termiuiBg      character  of  die  land. 

Dttpartment  1.  Appeal  from  Siqtertor 
Court,  Lewis  Oonnty;  A.  EL  Bice,  Judge. 

Action  the  State  against  O.  O.  Ort  and 
oliiers,  to  set  aside  certain  patents  of  state 
land.  Judgment  for  defMidanta,  and  the 
State  appeals.  Affirmed. 

W.  V.  Tanner,  Oeo.  A.  Lee,  and  8.  H.  Kel- 
leran,  for  the  State.  I>y8art  &  Bllsbury  and 
Forney  ft  Ponder,  for  respondents. 

FULLERyON,  J.  In  April,  1908,  one  O. 
O.  Ort  and  one  Elwood  Purcell  made  sepa- 
rate applications  to  purchase  from  the  state 
two  c^>tatn  adjoining  quarter  sections  of 
state  land,  situate  In  Lewis  county.  In  his 
application,  which  was  made  upon  one  of 
the  state's  forms,  Ort  stated  In  answer  to 
spedfie  questions  that  the  land  was  agricul- 
tural and  pastoral,  and  that  he  did  not  con- 
sider It  valuable  as  timber  land.  Purcell 
stated  in  hts  application  that  the  quarter 
section  he  sought  to  buy  was  all  agricultural 
land,  being  nearly  all  swamp  and  creek  bot- 
torn,  -with  scattering  flr  timber,  not  valuable 
for  timber.   On  receipt  of  the  applications, 
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the  state  sent  out  its  Inspector  to  view  the 
lands  and  make  a  report  thereon.  The  in- 
spector reported  tbe  land  to  be  suitable 
chiefly  for  agricultural  purposes,  having  but 
little  timber  upon  It,  which  was  of  no  con- 
siderable value.  The  state  board  having 
charge  of  the  disposition  of  the  state  lands 
accepted  the  statements  of  the  applicants 
and  the  report  as  true,  and  acting  thereon 
sold  tbe  land  to  the  respective  applicants  at 
the  minimum  price  allowed  by  law,  and  is- 
sued deeds  on  behalf  of  tbe  state  therefor. 
The  procedure  followed  by  the  state  officers 
was  that  required  by  the  then  existing  laws 
relating  to  the  sale  of  state  lands  of  the 
character  these  were  assumed  to  be,  and  on 
their  face  were  r^lar  and  sufficient  to  pass 
tbe  state's  title  In  the  lands  to  the  purchas- 
ers. After  acquiring  title  to  the  lands,  the 
purchasers  conveyed  them  to  the  Carllsle- 
Pennell  Lumber  Company,  a  corporation;  In 
fact,  It  Is  conceded  In  the  record  that  the 
purchases  were  made  in  the  behalf  of  that 
company;  It  desiring  control  of  the  lands 
as  a  means  of  protecting  timber  lands  It 
owned  in  the  vicinity,  and  because  the  only 
feasible  route  for  a  lo^ng  road  from  such 
timber  lands  to  the  market  place  for  logs 
was  over  these  quarter  secttons. 

The  then  existing  statutes,  rating  to  the 
sale  of  state  lands,  however,  provided  that 
whenever  the  estimated  amount  of  timber 
of  commerdal  value  on  any  quarter  section 
exceeded  1,000,000  feet  the  timber  thereon 
should  be  sold  separate  frmn  the  land,  un- 
der a  oradltion  that  the  same  Should  revert 
to  the  state.  If  it  was  not  removed  from 
the  land  within  three  years  from  the  date  of 
purchase.  Some  time  after  sales  of  these 
lands  had  been  consummated,  tbe  land  offi- 
cers of  the  state  discovered  that  each  of  the 
quarter  sections  contained  timber  of  com- 
mercial value  estimated  to  enseed  IfiOOjOOO 
feet,  cmd  conceiving  tbat  tbe  sale  thereof, 
without  first  selling  the  timber  thereon  sep- 
arately, was  in  contravention  of  the  statute, 
and  therefore  Invalid,  caused  the  present  ac>- 
tlon  to  be  begun  to  recover  the  same.  In 
the  complaint.  It  Is  alleged  that  the  Inspector 
who  examined  tbe  land  reported  tbat  there 
was  not  merchantable  timber  on  the  same  to 
exceed  1.000,000  feet  through  Inadvertence, 
n^ect,  or  mistake,  and  that  his  report  and 
the  applications  of  Ort  and  Purcell  were 
"false  and  fraudulent  In  this:  That  said 
land  contained  more  than  1.000,000  feet  of 
merchantable  timber,  to  wit,  more  than 
8,000,000  feet  of  flr,  cedar,  and  hemlock."  Is- 
sue was  taken  on  the  allegations  of  the  com- 
plaint, and  a  trial  had,  which  resulted  in  a 
Judgment  in  favor  of  the  defendants.  The 
state  appeals. 

On  the  trial,  the  state  made  no  attempt  to 
show  fraod  on  the  part  of  the  applicants  tor 
the  land,  or  on  tbe  part  of  tbe  crufaer  who 
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Inspected  tbe  land  on  b^lf  of  tbe  state.  It 
contented  itself  wltti.  showing  that  each 
quarter  section  of  the  land  contiUned  at  the 
time  of  the  appUcatlOD  and  sale  more  than 
1,000,000  feet  of  merchantable  timber,  and 
that  its  ofRcers  were  led  to  beliere  the  con- 
trary through  the  inadvertence  or  mistake 
of  its  inspector. 

[1,Z]  Section  6680  of  the  Code  (Hem.  ft 
Bal.)  provides  that  any  sale  or  lease  of  state 
land  made  mistake,  or  not  In  accordance 
with  law,  or  obtained  fraud  or  mlsrepre- 
sentatlon,  shall  be  void,  and  the  contract  of 
pnndiase  or  lease  Issned  thereon  shall  be  of 
no  effect,  and  that  the  bolder  of  autti  con- 
tract or  lease  shall  be  required  to  surrender 
the  same  to  the  Commissioner  of  Public 
Lands.  It  la  on  this  section  of  the  statute 
that  the  state  bases  Its  datm  of  rlg^t  to 
recover.  It  contends  that  these  quarter  sec- 
tions were  not  sold  in  accordance  with  law, 
but  by  mistake  and  inadvertency  because 
tb^  contained  at  the  time  of  the  sale  more 
than  1,000,000  feet  of  timber  of  commercial 
value,  and  hence  could  not  be  sold  under  the 
statute,  without  first  selling  tbe  timber  there* 
<at  separately  from  the  land  itself.  The  evl* 
dence  convinces  us  that  each  of  the  two 
quarter  sections  did  have  timber  of  commer- 
cial value  thereon  exceeding  1,000,000  feet, 
and  that  under  the  statute  the  timber  there- 
on should  have  been  sold  first  and  apart 
from  the  land;  but  we  are  unable  to  concede 
that  for  this  reason  alone  the  state  may 
maintain  the  present  action.  In  each  of 
these  Instances,  the  purchase  price  of  the 
land  has  been  paid,  and  deeds  hare  been  is- 
sued. The  state  bos  thus  parted  with  ita 
title  to  the  property,  and  if  It  sets  aside  tbe 
sale  it  must  do  so  on  some  equitable  prin- 
ciple that  authorizes  an  individual  to  set 
aside  and  declare  for  naught  his  executed 
contracts.  The  statute  relied  upon  by  the 
state,  as  we  view  it,  has  no  application  to 
a  case  of  this  kind.  It  will  be  noticed  that 
It  refers  throughout  to  executory  contracts; 
contracts  wherein  the  state  has  not  parted 
with  Its  Interests,  and  wherein  something  re- 
mains to  be  done  by  each  of  the  parties  be- 
fore the  sale  ia  consummated.  But  here  tbe 
contract  Is  executed.  Bach  of  the  parties 
tuve  dealt  at  arm's  length,  and  have  com- 
pleted the  transaction.  The  state  therefore 
stands  In  relation  to  the  re^Kmdents  as  one 
attempting  to  avoid  ita  executed  contract 

That  the  state  may  have  innocently  made 
«  mistake  as  to  the  character  of  the  land  la 
no  ground  for  setting  aside  Its  sale.  It  can 
vacate  and  set  aside  ita  consummated  sale 
of  land  only  In  those  cases  where  fraad  has 
been  practiced  upon  its  officers  by  tbe  pur- 
'Chasers,  or  throng  their  connivance;  Thia 
we  hdd  in  Stete  v.  Houston,  BO  Wash.  268. 
105  Pa&  474.  ThMt  was  a  case  where  the 
steto  sought  to  set  aside  a  deed  executed  for 
certain  oyster  lands,  which  It  was  claimed 


had  been  sold  nndn  a  mlstate  as  to  tbe 

character  of  Uie  land.  But  we  held  that  the 
state  was  obligated  to  discover  the  diame- 
ter of  the  land  prior  to  the  time  it  made 
the  sale,  and  that  the  findii^  of  its  officers 
to  the  effect  that  the  land  waa  of  a  char- 
acter that  could  be  s^d  in  the  manner  In 
which  It  was  sold  waa  conclusive  upon  the 
state,  in  the  absence  of  fraud  pnctlcsd  up- 
on It  by  the  purchaser. 

Such,  also,  ia  the  case  at  bar.  Whether 
thia  land  contained  more  than  1,000,000  feet 
of  timber  was  a  question  of  fiict,  which  the 
state  determined  adversely  to  the  contention 
when  the  sale  was  madfe  It  cannot  now  va- 
cate the  sale  then  made  on  tbe  mere  show- 
ing that  it  was  mistake  as  to  the  Act  As 
we  say,  it  must  be  made  to  appear  that  the 
mistake  was  brought  about  by  the  fraud  or 
connivance  of  the  purchasers. 

Tbe  Judgmrat  of  the  trial  court  waa  right, 
and  it  will  stand  affirmed. 

DUNBAR,  a  T.,  and  GOSE,  UOUNT,  and 
PARKER,  JJ.,  concur. 


JOHNSON  T.  JOHNSON  et  aL 
(Sapreme  Court  of  Wafibington.   Dec.  2,  1911.) 

1.  Pleading  (|  418*)— Waivm  or  OnjEonoir 
— Ruling  on  Dbmdbrer. 

An  assignment  of  error  that  a  court  erred 
in  overruliag  a  demurrer  to  a  complaint  will 
not  be  considered  on  appeal  of  the  cause,  where 
the  defendants  answered,  and  proceeded  to  trial 
on  tbe  merits. 

[Ed.  Note. — Pop  other  cases,  see  Pleadiov, 
Cent  Dig.  H  1403-1406;  Dec  Dig.  |  418.*] 

2.  ExBounoK  (I  222*)--Saxx— Nonca— Stat- 
UTOBT  PaoviBioNB— Actual  NoncB. 

Under  Laws  1899.  c  63,  |  3,  which  provides 
that  the  notice  necessarj  of  a  sale  under  exe- 
cution, order  of  sale,  or  decree  shall  be  by  post- 
ing notices  and  by  publication,  an  owner  of 
property  which  is  levied  upon  and  sold  to  satis- 
f;  judgment  is  not  entitled  to  personal  notice  ot 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SS  629-633;  Dec  Dig.  {  222.*] 

3.  Execution  {%  256*)— Sau— Noticb— Sur- 

FICIKNOT. 

In  an  action  to  set  aside  a  judicial  sale  of 
propertjr  as  fraudulent,  evidence  held  to  abow 
the  notice  of  sale  to  the  owner. 

[Ijd.*  Note.— For  other  cases,  see  Biecution, 
Dec.  Dig.  S  256.*]  , 

4.  ExEcuTiorf  (8  250*)— Sale— Vacation— In - 

ADEQUACY  OF  PBICB. 

Mere  inadequacj  of  price  at  a  judicial  sale 
will  not  justify  tbe  setting  aside  of  the  sale 
where  the  disparity  Is  not  so  gross  as  to  shock 
the  conscience,  and  the  estate  is  sold  at  public 
auction  en  legal  notice,  and  no  fiduciary  rela- 
tion exists  between  tas  pnrebaser  and  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SI  703-707;  Dec  Dig.  |  250.*] 

5.  BxBcunoN  a  228*)— Sale— VACATiDir—Fi- 

BltOIABT  RBI.ATI01t  OF  PuaOHABBB. 

No  fiduoary  relation  exists  between  s  penon 
owning  property  and  an  attorney  who  has  acted 
for  tbe  wife  of  such  person  in  securing  a  di- 
vorce, which  will  prevent  sudi  attorney  &om 
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bidding  OD  «nd  baylnv  the  eitate  on  a  sale  to 

satisfy  a  judgment  rendered  against  the  owner 
for  costs  and  attorney's  fees  in  the  divorce  suit. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Die.  H  642-647;  Dec  l5ig.  |  228.*] 

Department  2.  Appeal  from  Superior 
Conrt,  King  County;  J.  D.  Hinkle,  Judge. 

Action  b;  August  A.  Jolmson  against  Anna 
B.  Johnson  and  others.  From  a  Judgment 
for  plaintur,  defradants  appeaL  Reversed, 
with  dltectloiis  to  dismiss. 

George  B.  Cole,  for  appellants.  F.  B.  Oar- 
pcnta;»  for  respondent 

DUNBAB,  O.  J.  Respondent,  August  A. 
Jolmson,  and  appelant  Aima  B.  Jobnaon 
were  formerly  husband  and  wife,  and  owned 
certain  oommnnlty  property  In  King  county. 
Wasb^  among  which  -was  lot  10,  block  30,  of 
GUnun  ParlE,  tbe  land  In  controversy.  The 
appellant  Johnson  brought  an  action  for  dt- 
Torce  against  tbe  respondent  Johnson,  and 
a  decree  of  divorce  was  granted  In  the  supe- 
rior court  of  King  county.  Wash.  A  division 
of  property  was  made  by  the  court,  and  tbe 
said  lot  10  was  awarded  to  tlra  respondent 
There  was  also  a  Judgmoit  for  $100  attor^ 
ney'a  fees,  and  costs  amounting  to  $40,  en- 
tered against  reapondent  Johnson.  This 
Judgment  was  not  paid,  and  on  April  22, 
1908,  the  sheriff  of  Klii«  county  levied  on 
said  block  10.  and  sold  it  on  July  6,  1808, 
to  appellant  Cole  for  $154.8a  During  all 
tbe  time  betwera  tbe  awaking  of  the  judg- 
ment against  the  respondent  mi  January  27, 
lOOS,  and  March  10,  1910,  tbe  said  lot  was 
rented  by  respondent  to  ,  one  Charles  Heg- 
Strom,  and  im  March  1(^  1910.  appellant  Cole 
served  a  notice  of  ownership  and  to  pay  rent 
tm  said  Hcsatrom,  and  on  February  14,  1011, 
this  action  was  brought  by  respondent  John- 
son, asking  laiat  the  sale  of  said  lot  10  l>e 
decreed  fraudulent  and  void,  and  that  said 
sale  be  set  aside  and  TOcated,  alleging  a  de- 
cree of  divorce,  tbe  awarding  of  lot  10  to 
the  respondent,  the  renting  of  tbe  same  to 
H^trom;  that  the  sale  was  ftaudolently 
procured  by  tbe  appellant  Cole;  that  no 
notice  of  sale  bad  been  served  npon  him,  and 
that  be  did  not  know  that  any  levy  was  ever 
made  on  said  lot  until  about  December  1910, 
alleging  publication  In  an  obscure  newspa* 
per ;  that  the  aiv^lant  Cole  was  in  posses- 
sion of  the  lot,  and  claimed  tbe  same  as  bis 
property  and  the  property  of  bis  wife,  and 
other  matters  not  necessary  to  be  mention- 
ed.  The  appellants  denied  the  material  al- 
legations of  tbe  complaint  Tbe  respondent 
replied  to  some  Immaterial  afflrnutlve  mat- 
ters in  tbe  answer,  and  tbe  case  was  tried 
before  Hon.  J.  D.  Hinkle,  a  visiting  Judge 
In  King  county,  with  the  restilt  that  the 
sale  of  lot  10,  block  90,  QUman  Pari^,  King 
county,  Wash.,  made  by  tbe  sheriff  of  King 
county  on  tbe  6th  day  of  June,  1908,  was 
declared  null  and  void,  .set  aside,  and  vacat* 

*For  othar 


ed.  It  was  also  adjudged  tbat  the  plalntlfl, 
the  respondent  in  this  case,  should  recover 
the  siun  of  $25  for  the  rental  value  of  said 
premises  tram  tbe  time  poB8es8l<ui  was  tak- 
en of  It  by  appellant  Cole  up  to  the  time  of 
the  trlaL  From  this  Judgment  this  appeal  is 
taken. 

[1]  Inosmucb  as  tbe  defendants  answ^ed 
and  proceeded  to  the  trial  of  tbe  cause  on 
the  merits,  we  will  not  discuss  the  first  as- 
signment viz.,  that  tbe  court  erred  In  over- 
ruling tbe  demuzrer  to  tbe  complaint  But 
the  whole  record  convinces  us  tbat  the  court 
did  err  in  adjudging  that  tbe  deed  to  ap- 
pellant Cole  should  be  set  aside,  canceled, 
and  annnlled.  This  case,  it  seems  to  us, 
falls  squarely  within  the  rule  announced  in 
Merrltt  v.  Craves,  62  Wash.  67,  100  Fac. 
164,  excepting  tbat  tliat  case  was  free  from 
any  question  of  estoppel  on  tbe  part  of  the 
plalntlfl,  tbe  action  for  relief  having  been 
brought  before  tbe  ccmflrmatlon  of  sale  In 
the  form  of  objections  to  the  confirmation, 
and  here  there  is  an  attack  upon  tbe  Judg* 
ment  of  confirmation  and  of  sale  more  tban 
two  years  and  a  half  after  sale  and '  one 
year  after  tbe  deed  bad  Issued  to  tbe  ap- 
pellant It  is  iTue  tbat  respondent  testlQes 
tbat  he  was  not  served  with  notice  of  the 
sale,  and  that  notice  was  not  given,  accord- 
ing to  law,  but  this  allegation  be  foils  to 
substantiate  by  proof. 

[2,  3]  He  was  not  entitled  under  tbe  law 
to  personal  notice.  Laws  1899,  p.  86,  (  3. 
It  fairly  appears  from  tbe  testimony  that 
constructive  notice  was  given,  and,  so  far  as 
tbe  personal  notlee  is  concerned,  the  appeU 
lant  testifies  in  tbe  most  positive  manner 
that  shortly  after  tbe.  judgment  was  ren- 
dered, be  UM  the  respondent  that  the  Judg- 
ment was  a  lim  on  bis  property,  and  that 
be  must  satisfy  the  Judgment  or  tbat  he 
(appellant  Cole)  would  Issue  an  execution 
and  sell  his  property,  and  tbat  the  respond- 
mt  defied  blm,  and  threateued  him  with 
disbarment  proceedings  and  other  dire  pun- 
ishment; tbat  the  conversation  was  in  ap* 
pellant's  office:  tbat  tbe  altercation  became 
so  violent  that  the  appellant  ordered  respond- 
ent out  of  hta  office;  and  that  a  physical 
encounter  vras  narrowly  averted  This  is  de- 
nied by  tbe  respondmt  but  tbe  appellant's 
testimony  Is  In  substance  corroborated  by 
witness  B.  B.  Peck,  who  testified  that  be 
bad  explained  to  respondent  tbat  the  Judg- 
mmt  was  a  lien  upon  bis  real  ^tate ;  tbat 
Cole  bad  intimated  to  blm  tbat  he  would 
Issue  an  execution  and  sell  the  property,  and 
that  he  had  better  look  after  It;  and  tbat 
respondent  had  answered  tbat,  if  Cole  tried 
a  thing  of  that  kind,  be  would  fix  him. 
There  was  some  attempt  to  Impugn  the  mo- 
tives of  Mr.  Peck,  but  It  was  an  absolute 
failure.  Mr.  Pe<ft  bad  been  attorney  for 
respondent  In  tbe  divorce  proceedings,  but 
this  conversation  he  bad  with  him  was  afta 
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he  had  settled  np  with  blm.  and  was  evi- 
dently a  good-natared  attempt  <m  hia  part  to 
save  his  former  client  tton  mmeceasary 
oOBts.  This  proof  of  personal  notice  to  re- 
spondent la  legally  Immaterial,  since  he  was 
a  party  to  the  action,  and  knew  of  the  Judg- 
ment and  of  Ita  force  and  effect  Bat  It  Is 
Important  as  showing  the -lack  of  conspiracy 
or  of  any  hidden  or  ulterior  action  on  the 
part  of  the  appellant,  looking  to  the  deoep- 
tioQ  or  overreaching  of  the  respondent  in 
the  matter  of  the  sale, 

[4]  So  that  there  is  nothing  left  in  this 
case  bat  the  Inadeqaacy  of  the  purchase 
price.  Hie  amount  bid  on  the  prop&ctr 
Cole  was  $195.50.  The  testimony  on  the  part 
of  the  respondent  was  that  the  property  was 
worth  from  $1,700  to  f 1,800;  on  the  part 
of  the  witnesses  for  the  app^nt,  that  It 
was  worth  about  fl,O0O,  the  appelant  him- 
self, at  the  time  of  the  trial,  offering  to  take 
fl,000  for  it  Bu^  while  the  amount  bid 
was  disproportionate,  it  is  the  general  rule 
that  inadequacy  of  price  alone  will  not  jus- 
tify the  aettiiuc  aside  of  a  judgment  sale 
unless  the  disparity  Is  so  gross  as  to  shock 
the  conscience,  and  particularly  where  the 
estate  Is  sold  at  public  auction  on  legal  no- 
tice and  where  no  fldndary  relation  exists. 
In  discussing  the  inability  of  attorneys  to 
purchase  property  and  in  noticing  oases  dis- 
cussing that  proposition,  it  was  said  by  this 
court  In  Merrltt  v.  Graves,  supra:  "But  the 
prohibition  in  question  has  no  application  to 
a  case  of  this  kind.  The  appellant  was  the 
attorney  for  the  plaintiff  in  the  original  ac* 
tion,  but  she  has  not  appealed,  and  is  not 
complaining.  No  relation  of  trust  or  con- 
fidence existed  between  the  appellant  and 
the  respondent,  and  appellant  was  under  no 
legal  or  moral  obligation  to  protect  him  or 
his  rights.  The  plaintiff  in  the  action  might 
have  become  the  purchaser  at  the  sale. 
*  *  *  True,  the  attorney  occupied  a  posi- 
tion of  trust  and  confidence  towards  his  cli- 
ent, and  could  not  become  the  purchaser  at 
the  sale  against  her  wllL  If  she  did  not 
consent  to  the  purchase,  she  might  by  acting 
promptly  claim  the  benefit  of  the  purchase 
or  oppose  confirmation,  but  the  matter  was 
one  solely  between  her  and  her  attorney,  and 
a  stranger  will  not  be  beard  to  complain." 

[6]  And  BO  in  this  case  there  was  no  fidu- 
ciary relation  whatever  existing  between  re- 
spondent and  attorney  Cole.  He  was  attor- 
ney (or  respondent's  opponent  in  the  divorce 
proceeding.  He  was  In  no  way  intrusted 
with  respondent's  Interests.  On  the  con- 
trary, his  duty  to  his  client  placed  him  rath- 
er in  the  position  of  an  adversary,  and  it 
must  have  been  so  understood,  and  he  bad 
the  same  right  that  any  stranger  would 
have  to  bid  on  the  estate,  not  of  his  client, 
but  of  the  respondent,  in  any  open  market 
Nothltv  that  is  said  in  Roger  v.  Whltham, 


M  Wash.  190,  106  Pac.  628, 134  Am.  St  Bep. 
1106,  militates  against  this  rule.  There  the 
rule  In  relation  to  buyhig  of  estates  by  at- 
torneys was  applied,  and  It  was  held  that  a 
city  attorn^  could  not  bid  in  property  at  a 
public  sale  conducted  by  him  and  assert  equi- 
table defenses  against  the  owner,  because  he 
was  charged  aa  a  trustee  as  well  for  the 
owner  of  the  property  charged  with  the  lien 
of  a  specific  assessment  as  for  the  dty,  and 
was  bound  to  perform  his  fnll  duty  to  each ; 
and  that  In  such  case  slight  attending  cir- 
cumstances Indicating  unfairness  were  suffi- 
cient to  sustain  the  discretion  of  the  court 
in  setting  aside  a  sale  for  a  great  inade- 
quacy of  price.  This  opinion  voices  almost 
universal  authority,  and  was  based  upon 
Justice  and  fair  dealing.  But  in  this  case, 
there  being  no  fiduciary  relation  at  any  time 
and  no  circumstances  proven  tending  to 
show  unfairness,  inadequacy  of  the  price 
alone  Is  not  sufficient  to  annul  the  sale. 

The  Judgment  la  reversed,  with  Instruc- 
tions to  dismiss  the  action. 

CBOW.  ELLIS.  MOBBIS.  and  CHAD- 
WICK,  JJ^  concur. 


STATE  V.  HARSTED. 
(Supreme  Court  of  Washington.   Dee.  4,  ldll.> 

1.  iNDICnCKNT  AND   INFOBICATIOH  (i  110*)— 

InroBMATioK— RaquisiTBS. 

Under  Rem.  &  BaL  Code,  |  2456,  defin- 
ing sodomy,  and  sectioD  2414,  sabd.  6,  provid- 
ing that  every  perBon  who  ahall  aaaauft  anoth- 
er with  intent  to  commit  a  felony  shall  be  guilty 
of  assault  in  the  secoud  degree,  an  iDformation 
alleging  that  accused  feloniously  ossaalted  pros- 
ecutor with  intent  to  commit  sodomy  la  suffi- 
cient without  setting  forth  tlu  precise  facta 
conatitoting  the  attempt 

[Ed,  Note.-~Por  other  eases,  see  Indictment 
and  loformatloii,  Oant  Dis.  If  280-294:  Dmu 
Dig.  S  110.*] 

2.  WlTNBSaXS  (S  344*)— IKPBAOHMBNT. ' 

Where,  on  a  trial  (or  assault  with  intent 
to  commit  sodomy  on  a  boy  11  years  old.  there 
was  no  direct  offer  to  prove  that  the  boy  suf- 
fered from  a  venereal  disease,  the  exclusion  of 
evidence  as  to  whether  a  phyBlelan  had  ex- 
amioed  the  boy,  and  as  to  whether  be  bad  test- 
ed the  boy's  tuood  to  ascertain  the  presence  of 
such  disease,  was  not  erroneous  under  the  rule 
that  particular  acta  of  immorality  cannot  be 
shown  to  discredit  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses*. 
Cent  Dig.  91  1120-1125 ;  Dec  Dig.  1  344.*] 

3.  Cbiminaz.  Law  (I  768*)— Cautiohabt  In- 

STBUCTIONS. 

An  instrnctlon  that  the  jury  should  free- 
their  minds  from  prejudice  and  sympathy,  ei- 
ther for  accused  or  any  other  peisou,  and  aa 
instruction  that  they  should  bring  to  bear  a 
judgment  unaffected  by  any'  feeling  o(  preju- 
dice or  aympathy,  was  not  prejudldal  to  ac- 
cnsed,  as  requiring  the  jury  to  determine  the- 
case  freed  from  any  of  the  mental  processes, 
by  which  men  asually  arrive  at  conclusions. 

[Ei.  Nota^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1798-1802;  Dee.  Dig.  » 
768.*] 
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4.  CKnaMAX,  I>4W  n  SL4*)— Ivbtvdctions  — 

AFPUKUUUUTf  TO  BVIDIHOB. 

It  is  not  emr  to  refuse  an  instruction, 
when  there  is  no  evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
IMW,  Gent.  Dig.  I  1979 ;  Dec.  Dig.  |  814.*] 

6.  CBXxntAL  Law  (|  789*)— iHBXTOonoil*— 

"RusoRABUB  Doubt." 

A.  duuse  that  the  state  lias  the  burden  of 
proTiiu  «verj  fact  necessary  to  a  conviction 
Bejonda  reasonable  doubt,  that  the  expression 
"reasonable  doubt"  means  a  doubt  founded  on 
aome  good  reaaon,  and  must  not  arise  from  sym- 
Mthanc  feelings,  but  mnat  arise  fxom  tiie  evi- 
dence or  laclE  of  evidence,  etc^  correctly  chaig- 
ca  on  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1S16-1849,  1904-1922;  Dee. 
Dig.  I  789.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  7,  pp.  5958-5972;  voL  8,  p.  7779.] 

Department  1.  Appeal  from  Superior 
Court,  King  Ooimty ;  Wilson  B,  Oay,  Judge. 

(He  HaT8teA  wai  convicted  of  crime,  and 
he  appeals.  Affirmed. 

Gill,  Hoyt  &  Frye,  for  appellant  John 
F.  Murphy,  Hugh  M.  Caldwell,  and  H.  B. 
Batler,  for  the  State. 

OOSB,  J.  This  Is  an  appeal  from  a  Judg- 
ment entered  upon  a  verdict  finding  the  ap- 
pellant guilty  of  an  assault  in  the  second 
degree.  The  body  of  the  information  Is  as 
follows:  "He,  said  Ole  Harsted,  in  the  coun- 
ty of  King,  state  of  Washington,  on  the  6th 
day  of  March,  19U,  did  then  and  there  wlll- 
folly,  unlawfully,  and  feloniously  malce  an 
aaaaolt  upon  the  person  of  one  Virgil  Cooper, 
a  male  person,  with  intent  then  and  there 
to  commit  the  crime  of  sodomy  tqwn  said 
Virgil  Cooper." 

[1]  A  demurrer  to  the  Information,  upon 
the  ground  that  it  does  not  state  facts  suffi- 
dent  to  constitute  a  crime  or  misdemeanor, 
was  overruled.  Tills  ruling  is  assigned  as 
error.  The  information  was  drawn  under 
the  provisions  of  Bem.  &  Bal.  Code,  1  2414, 
Bubd.  6.  It  provides:  "Every  person  who, 
under  drcumatances  not  amounting  to  as- 
sault In  the  first  degree,  *  *  *  (6)  shall 
assault  another  with  Intent  to  commit  a 
felony  •  *  *  shall  be  guilty  of  assault 
In  the  second  degree."  Sodomy  Is  defined  In 
Bem.  &  Bal.  Code,  I  2456.  It  is  argued  that, 
because  the  completed  offense  may  be  com- 
mitted In  more  than  one  way,  the  precise 
facts  constituting  the  attempt  should  have 
been  set  forth  in  the  Information.  This  argu- 
ment might  have  merit  If  the  appellant  had 
been  charged  with  having  committed  the 
crime  of  sodomy.  It  is  obvious  that  one 
may  be  gallty  of  an  attempt  to  commit  the 
offense  wlthoat  the  acts  having  proceeded 
far  enough  to  indicate  anything  further  than 
a  ^neral  intent  to  commit  the  completed  of- 
fensfc  Moreover,  the  crime  Is  charged  in 
the  language  at  the  statute,  and  that,  sub- 
ject to  exceptions  not  applicable  heie,  is 


BuAelent  People  t.  WUltams,  09  GaL  397 ; 
Honselman  t.  People,  168  111.  172,  48  N.  E. 
304;  KellT  v.  People,  192  111.  119,  «1  N.  B. 
426,  85  Am.  8t  Bep.  S23 ;  State  v.  Ward,  85 
Minn.  182,  28  N.  W.  192 ;  State  t.  Johnson, 
114  Iowa,  430,  87  N.  W.  279 ;  State  t.  Phelpa, 
22  Wash.  181,  60  Pac  1S4.  The  Honselman 
Case  la  directly  in  point  State  v.  Carey, 
4  Wash.  424,  30  Pac.  729,  dted  by  the  ap- 
I>ellant  la  not  In  point  In  that  case  Carey 
was  chai^^d  with  having  practiced  medi- 
cine without  first  having  obtained  a  license- 
The  information  was  held  defective,  In  tliat 
it  did  not  charge  the  acts  which  the  statute 
makes  definitive  of  the  crime.  State  v. 
Campbell,  29  Tex.  44,  94  Am.  Dec.  251,  also 
dted  by  the  appelant,  supports  his  conten- 
tUm,  but  we  do  not  desire  to  follow  it 

[2]  Vl^  Cooper,  the  boy  upon  whom  the 
assault  Is  alleged  to  have  been  made,  testi- 
fied that  he  was  ll  years  old,  and  that  aft- 
er the  arrest  of  the  appellant  his  throat  and 
month  were  sore.  While  the  boy  was  being 
detained  one  of  the  Juvenile  officers  inform- 
ed the  prosecuting  attorney  that  he  had  rea- 
son to  beUeve  tliat  the  boy  had  syphilis. 
Acting  upon  this  statement  the  prosecutor 
had  the  appellant's  bond  increased.  Later 
he  bad  the  boy  examined  by  two'  physicians, 
who  reported  to  him  that  the  boy  did  not 
have  that  disease.  These  facta  in  reference 
to  the  syphilitic  symptoms  of  the  boy  appear 
from  the  statement  of  the  prosecuting  at- 
torney. Appellant's  counsel  thereafter  offer- 
ed to  prove  that  the  county  physician  "ex- 
amined the  boy  and  reported"  that  he  had 
syphilis  in  the  mouth,  that  the  appellant's 
blood  had  been  tested  and  "found  free  from 
exterior  evidence  of  siphllls,"  and  "found 
free  from  taint"  His  counsel  further  stat- 
ed: "I  want  to  examine  Dr.  Hall,  and  ask 
whether  he  has  made  a  blood  test  of  the 
boy  to  determine  whether  be  has  syphilis, 
*  *  *  and  whether  he  did  report  to  any 
official  that  the  boy  bad  syphilis  in  the 
mouth.  *  *  *  If  he  had  it  then  he  had 
been  in  the  habit  of  committing  the  offense 
with  other  men.  That  la  where  we  think 
its  materiality  rests."  The  offer  was  de- 
nied by  the  court.  It  is  argued  In  the  brief, 
and  was  pressed  with  much  earnestness  at 
the  bar,  that  this  ruling  was  error.  We  can- 
not acquiesce  in  this  view.  There  was  no 
direct  offer  to  prove  that  the  boy  had  syph- 
ilis. Counsel  merely  wanted  to  show  that 
such  a  condition  had  been  reported,  and 
further  wontM  to  inquire  of  the  physician 
whether  he  had  tested  the  boy's  blood  with 
a  view  of  ascertaining  whether  it  showed 
the  presence  of  tiiat  disease.  In  proper 
cases  the  general  reputation  of  a  witness 
for  Inunorallty  may  be  shown,  but  we  think 
the  better  rule  Is  that  particular  acts  of  im- 
morality cannot  be  shown,  either  upon  cross- 
examination  or  by  the  evidence  of  third  per- 
sons, for  the  purpose  of  dlscrsditlng  the 
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witness.  Cases  may  arise,  bowew,  where 
the  evidence  offered  la  of  such  a  natnre  that 
It  may  be  admitted  within  the  discretion  of 
the  court   2  Elliott  on  Evidence,  I  978. 

[31  In  two  instructions  the  court  admon- 
ished the  jury  that  they  should  free  their' 
minds  from  prejudice  and  sympathy,  "wheth- 
er for  the  defendant  or  any  other  person," 
and  that  they  should  "bring  to  bear  a  Judg^ 
ment  that  Is  cool,  calculating,  and  sober, 
unaffected  by  any  feeling  of  prejudice,  un- 
influenced by  any  feelings  of  sympathy,  un- 
trammeled  by  any  anxiety  or  fear  as  to  pen- 
alty." In  criticism  of  these  Instructions  It 
Is  said  that  they  reiterate  the  caution  to 
the  Jury  that  they  must  determine  the  case 
"freed  from  any  of  the  mental  processes  by 
which  human  beings  usually  arrive  at  con- 
clusions." We  cannot  think  that  the  In- 
Btrncttons  are  erroneous.  It  Is  certainly 
the  duty  of  the  jury  to  free  their  minds  from 
passion,  prejudice,  and  sympathy,  and  de- 
termine the  case  solely  upon  the  evidence. 
In  other  words,  it  Is  the  plain  duty  of  the 
jury  to  determine  the  guUt  or  innocence  of 
the  accused  from  the  evidence  in  the  case, 
leaving  the  penalty,  if  any,  to  be  adjudged  by 
the  court  This  is  not  a  case  where  by  reitera- 
tion and  emphasis  the  court  Indirectly  gets  be- 
fore the  jury  Its  view  of  the  facts.  If  it  were, 
we  would  not  heslute  tQ  order  a  new  trial. 

[4]  There  was  no  error  in  the  failure  of 
the  court  to  instruct  as  to  an  assault  In  the^ 
third  degree.  There  Is  no  evidence  calling 
for  such  Instruction.  The  appellant  was  ei- 
ther guilty  as  charged  or  not  guilty.  The 
law  does  not  warrant  an  Instruction  cover- 
ing an  included  crime  when  there  is  no  evi- 
dence supporting  It  State  v.  Kruger,  60 
Wash.  542,  111  Pac.  769. 

[S]  In  defining  a  reasonoble  doubt,  the 
court  instructed  the  Jury  as  follows:  "The 
burden  Is  on  the  state  of  proving  every  fact 
material  and  necessary  to  a  conviction  by 
competent  evidence  beyond  a  reasonable 
doubt.  It  is  not  sufficient  that  the  state 
should  prove  these  facts  by  a  mere  pre- 
ponderance of  the  testimony,  nor,  on  the 
other  hand,  is  It  necessary  that  they  should 
prove  conclusively  in  such  manner  as  to 
leave  room  for  any  doubt  whatever.  Very 
few  things  In  the  whole  domain  of  human 
knowledge  are  susceptible  of  absolute  proof. 
We  can  have  a  moral  certainty  or  a  reason- 
able certainty,  which  may  vary  in  degree, 
but  rarely  an  absolute  certainty.  Tho  e»- 
pt-Fsnion  'reagonaJile  doubt'  means  in  law 
iuat  ^chat  the  tcordt  imply — a  doubt  founded 
upon  some  good  reason.  It  must  not  arise 
from  a  merciful  disposition  or  a  kindly  sym- 
pathetic feeling,  or  a  desire  to  avoid  per- 
forming a  disagreeable  duty.  It  must  arise 
from  the  evidence  or  lack  of  evidence.  It 
must  not  be  a  mere  whim  or  a  vague  con- 
jectural doubt  or  misgiving  founded  upon 
mere  poc»lbllltles.  It  must  be  a  substantial 
dotibt,  such  as  an  honest,  sensible,  and 


fair-minded  man  might  with  reason  enter- 
tain consistently  with  t  c<mBclentious  desire 
to  ascertain  the  truth.  Yon  most  use  yoor 
oonunou  sense  as  men  of  experience,  possess- 
ing some  knowledge  of  worldly  affairs,  and 
if,  after  examining  cuefnUy  all  the  facts 
and  circumstanoes  In  this  oaae,  you  can  say 
and  feel  that  you  have  a  settled  and  abiding 
conviction  of  guilt  of  the  d^endant,  theu 
you  are  satisfied  of  guilt  beyond  a  reason- 
able doubt  If  you  have  not  such  a  convic- 
tion, then  you  should  acquit  him."  The  ai>- 
pellant  confidently  asserts  that  this  iustruc- 
tlon  Is  erroneous  and  hlgtily  prejudicial.  Spe- 
cific exception  is  taken  to  Uie  italicized  words. 
The  phrase  "reasonable  doubt"  is  so  clear  and 
exact  that  It  may  well  be  doubted  whether 
an  Instruction  has  ever  been  formulated 
that  served  to  either  simplify  or  elucidate 
It  It  means,  however,  if  it  can  be  said  to 
be  resolvable  into  other  language,  that  it  must 
be  a  substantial  doubt  or  one  having  reason 
for  Its  basis,  as  distinguished  from  a  fanci- 
ful or  Imaginary  doubt,  and  such  doubt  must 
arise  from  the  evidence  In  the  case  or  from 
the  wont  of  evidence.  As  a  pure  question  of 
logic,  there  can  be  no  difference  between  a 
doubt  for  which  a  reason  can  be  given,  and 
one  for  which  a  good  reason  can  be  given. 
When  a  cause  has  been  submitted  to  a  Jury, 
it  retires  to  Its  room  for  the  purpose  of 
consultation,  discussion,  and  deliberation. 
These  precede  the  verdict  In  practice  it 
Is  known  that  verdicts  are  sometimes  reach- 
ed only  after  long  and  acrimonious  debate 
In  the  Jury  room.  While  it  Is  true  that  the 
Jury  Is  not  required  to  reiwrt  to  the  court 
a  reason  for  Its  verdict,  it  is  equally  true 
that  in  the  couslderatlon  of  the  evidence  one 
Juror  has  a  right  to  call  upon  another  for 
a  reason  for  his  faith.  The  very  word  "de- 
liberation" presupposes  a  painstaking  and 
conscientious  purpose  upon  the  part  of  each 
Juror  to  weigh  the  evidence  in  order  that  an 
lutelllgent  verdict  may  be  reached.  If  dis- 
cussion and  an  interchange  of  views  upon  the 
evidence  were  not  contemplated,  the  law 
would  dissolve  the  jury  after  one  unsuccess- 
ful ballot  Discussion  tests  the  reasonable* 
nesa  of  the  conflicting  views  of  the  Jurors, 
and  weeds  out  fanciful  and  imaginary  doubts. 
In  one  of  the  cases  relied  upon  by  ap- 
pellant—Siberry  V.  States  133  Ind.  677,  33 
N.  E.  681 — an  Instruction  that  "a  reasonable 
doubt  is  a  doubt  which  has  some  reason  for 
Its  basis"  vraa  condemned  as  erroneous.  The 
court  said:  "It  puts  upon  the  defendant  the 
burden  of  furnlahing  to  every  Juror  a  rea- 
son why  he  Is  not  satisfied  of  his  guilt,  with 
the  certainty  which  the  law  requires,  before 
there  can  be  a  conviction.  There  is  no  such 
burden  resting  on  the  defendant  or  a  juror 
in  a  criminal  case."  We  cannot  agree  with 
the  learned  court's  deduction.  The  duty  al- 
ways rests  upon  Uie  state  of  satisfying  the 
minds  of  the  jury  beyond  a  reasonable  doubt 
of  the  guUt  <tf  tha  accused.  The  qoestlon  Is, 
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What  constltntee  racb  a  doabt?  The  In- 
struction has  been  sanctioned  by  this  court 
State  V.  Harras,  25  Wash.  416.  65  Pac.  774. 
A  similar  Instruction  was  approved  In  the 
following  cases:  Butler  State.  102  Wis. 
3G4,  78  N.  W.  590;  State  r.  F&tton,  66  Kan. 
486,  71  Pac.  840;  Hodge  v.  State,  97  Ala. 
37,  12  South.  164,  38  Am.  St  Rep.  145 ;  Vann 
V.  State,  83  Ga.  44.  9  S.  E.  945 ;  People  t. 
Goldlcl,  100  N.  Y.  603,  3  N.  E.  493 ;  State  t. 
Jefferson,  43  La.  Ann.  095,  10  Sonth.  200; 
Wallace  t.  State,  41  Fla.  547,  26  South.  713 ; 
State  T.  Serenson,  7  S.  D.  277,  64  N.  W.  130; 
State  T.  Morey,  25  Or.  241,  35  Pac.  655,  36 
Pac.  573.  In  the  Butler  Case  the  court  said: 
A  doubt  cannot  be  reasonable  unless  a  rea- 
son therefor  exists,  and.  If  such  reason  ex- 
ists. It  can  be  given."  In  the  Patton  Case 
an  Instruction  defining  a  reasonable  doubt 
as  such  a  doubt  "as  a  Jury  are  able  to  give 
a  reason  for"  was  approved.  In  the  Hodge 
Case  the  court  reversed  the  Judgment  for  the 
refusal  of  the  court  to  Instruct  at  the  de- 
fendant's request  that  "a  reasonable  doubt 
is  d^ned  to  be  a  doubt  for  which  a  reason 
could  be  glv«n."  The  Serenson  Case  ap- 
proves a  like  Instruction.  In  the  Vann  Case 
an  instruction  was  approved  which  stated 
that  "the  doubt  must  be  a  reasonable  doubt 
not  a  conjured-up  doubt — such  a  doubt  as 
you  might  conjure  up  to  acquit  a  friend,  but 
one  which  you  could  give  a  reason  for."  In 
the  Guidid  Case  an  instruction  in  the  fol- 
lowing language  was  approved:  "You  must 
understand  what  a  reasonable  doubt  is.  It 
Is  not  a  mere  guess  or  surmise  that  the  man 
may  not  be  guilty.  It  is  such  a  doubt  as 
a  reasonable  man  might  entertain  after  a 
fair  review  and  consideration  of  the  evidence 
— a  doubt  for  which  some  good  reason  aris- 
ing from  the  evld^ce  can  be  given."  The 
court  said,  reading  the  instruction  as  a 
whole,  that  It  only  distinguishes  a  reason- 
Able  doubt  from  one  which  is  merely  vague 
and  imaginary.  In  the  Jefferson  Case  a 
charge  was  sustained  which  defined  a  rea- 
sonable doubt  as  "a  serious,  sensible  doubt, 
snch  as  you  could  give  a  good  reason  for." 
The  appellant  has  dted  Bennett  v.  State 
<Ark.)  128  S.  W.  851.  Slberry  t.  State,  supra, 
Blue  T.  SUte,  86  Neb.  189.  126  N.  W.  136, 
and  Gragg  v.  State,  3  Okl.  Cr.  409,  106  Pac. 
850;  In  these  cues  a  somewhat  atmllar  In- 
atmeUcm  to  the  one  at  bar  was  ccmd^nned 
aa  being  emmeaas  and  i»^adlcial.  We  are 
Impressed,  however,  wtCh  the  view  adopted 
by  the  cases  ttret  cited,  and  feel  conBtrained 
to  hold  that  tlifl  Instruction  Is  not  erroneous. 

Other  criticisms  of  the  Instruction  are  with- 
out merit,  and  require  no  separate  consld- 
nation. 

The  Judgment  la  affirmed. 

DUNBAB,  C  J.,  and  FULLERTON,  PARK- 
IER, and  MOUNT,  JJ.,  concor. 


KNUDSEN  V.  MOB  BROS.,  Inc. 
(Supreme  Coart  of  Washington.    Dec  2,  1911.) 
Masteb  and  Sebvant  (88  280.  280*)— Inju- 

SIXB    TO    SeBVAMT  — CONTBIBUTOEY  NBGU- 

OENCB— Question  fob  Juay. 

Where  plaintiff,  a  log  loader,  ia  placine 
an  additional  loji;  on  tb«  car  after  he  believed 
it  was  sufficiently  loaded,  yielded  entirely  to 
the  order  and  experience  of  tiis  foreman,  and 
plaintiff  was  thereafter  injured  by  the  fall  of 
the  log  from  the  car  as  he  was  setting  a  brake 
thereon,  whetber  the  danger  of  obeyiag  the 
foreman's  orders  was  so  imminent  and  hazard- 
ons  as  to  charge  plaintiCE  with  contributoiy 
□egligence,  and  whetber  defendant  was  negli- 
gent in  ordering  the  additional  log  placed  oa 
the  car,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  an« 
Servant,  Dec.  Dig.  |8  286^  289.*] 

Department  2.  Appeal  from  Superior 
Court,  Kitsap  County;  John  B.  Yakey,  Judge. 

Action  by  Louis  Knudsen  against  Moe 
Bros.,  Incorporated.  Judgment  for  defend- 
ant, and  plaintur  appeals.  Reversed. 

Martin  J.  Lund,  for  a^iellant  Peter8<»i 
&  Macbrlde,  for  respondent 

CROW,  J.  Action  by  Lools  Knudsen 
against  Moe  Bros.,  Incorporated,  a  corpora- 
tion, to  recover  damages  for  personal  Inju- 
ries. At  the  close  of  plaintiff's  evidence,  the 
defendant's  challenge  to  Its  snfflcloicy  sus- 
tained, and  the  action  was  dismissed.  The 
plaintiff  has  appealed. 

The  only  question  presented  is  whether  the 
trial  Judge  wred  in  sustaining  respondent's 
challenge  and  dlsmlralng  the  action.  From 
the  evidence  the  following  facts  appear :  Re- 
spondent corporation  Is  .the  owner  ct  a  log- 
ging camp  In  Kitsap  county,  together  with  a 
railroad,  logging  trucks,  and  machinery  which 
It  uses  in  conducting  a  logging  business.  Ap* 
pellant  was  employed  as  a  member  of  re- 
spondent's loading  crew.  On  March  25, 1909, 
with  the  assistance  of  other  employes,  he 
loaded  one  set  of  trucks,  by  placing  three 
logs,  two  large  and  one  small,  in  the  first 
or  lower  tier,  the  small  log  in  the  center,  and 
by  also  placing  one  large  log  in  the  second 
or  upper  tier.  Appellant  regarded  the  car 
as  then  completely  and  safely  loaded.  While 
the  employes  were  waiting  for  a  locomotive 
to  remove  the  trucks,  one  Chris  Moe,  respond- 
ent's foreman,  ordered  appellant  to  place 
another  log  on  the  load.  To  this  order  ap- 
pellant objected,  contending  an  additional  log 
might  not  remain  when  the  trucks  were  mov- 
ed. The  foreman  repeated  the  order,  Insist- 
ing there  was  plenty  of  room.  Thereupon  ap- 
pellant, deferring  to  his  superior  judgment, 
with  the  assistance  of  other  employee  and 
in  the  presence  of  the  foreman,  placed  an- 
other log  on  the  car  as  securely  as  possible. 
After  this  had  been  done,  ttie  locomotive  ar- 
rived and,  with  the  loaded  tru<^  proceeded 
to  the  main  track,  where  the  truck  vres  to  be 
left  on  a  slight  grades   To  hold  it  on  the 
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grade  It  waa  necessary  to  set  the  brake  by 
means  of  a  brake  wheel  located  at  one  Bide 
of  the  truck.  It  was  appeUant'a  duty  to  set 
the  brake.  While  be  waa  thus  engaged,  the 
last  log  wtalcb  had  been  loaded  fell  from  tbe 
truck  and  Injured  taim. 

Appellant  In  part  testlfled  as  follows :  "Q. 
Tell  the  Jozy  in  your  own  way  bow  it  hap- 
pened. A.  I  was  there  as  a  loader,  and  I 
had  the  load  finished  in  my  own  Judgment. 
I  thought  it  was  a  load,  and  I  was  there 
standing  waiting  for  the  loca  Q,  Yon  mean 
the  locomotlTe?  A.  Yes ;  I  was  waiting  for 
It  to  come  up  and  take  the  load  away,  and 
while  I  was  standing  there  waiting  Mr.  Chris 
Moe  came  up  and  told  me  I  had  room  for 
another  log  on  the  load,  and  I  told  him  I 
did  not  think  any  more  would  stay  on,  and 
he  said,  'Yes;  put  another  one  on  and  it  will 
stay,'  and  so  I  thought  he  knew  better  than 
I  did,  and  that  I  had  better  pat  it  on,  be- 
cause he  knew  more  than  I  did,  had  more 
experience,  and  I  put  It  on,  and  I  tried  to  get 
the  crew  to  bring  me  the  smallest  log  they 
could  find,  and  they  brought  me  a  broken 
cedar  log  that  was  split,  a  flat  one,  and  I 
pat  it  on.  *  *  *  Q.  And  while  yon  were 
doing  the  work,  where  was  Mr.  Chris  Moe? 
A.  He  was  there  standing  by  the  landing,  and 
the  locomotlTe  came  up  and  hitched  onto  the 
load,  and  I  went  on  the  locomotlTe,  and 
Chris  Moe  and  Andrew  Moe  were  on  the  lo- 
comotiT^  too,  and  I  rode  dovn  to  the  switch, 
and  wboi  we  came  down  to  the  switch  I 
tamed  the  switch  and  shored  it  on  ttie  main 
line,  and  there  was  an  empty  truck  between 
the  load  and  the  locomotlTe,  and  I  wait  be- 
tween that  empty  trn^  and  the  load  till  it 
was  ready  to  stop,  and  I  wait  and  set  the 
brakes,  and  as  I  grabbed  the  brake  the  log 
came  off  and  atruek  me.  *  *  *  Q.  Whose 
doty  was  it  at  that  time  to  set  the  brakes? 
A.  It  was  mine.  There  was  nobo^  rise  there 
to  set  them.  Q.  What,  if  anytidng,  was  said 
to  yoa  about  setting  the  bxakesf  A.  Andrew 
Moe  told  me  to  set  the  brake.  Q.  And  what 
was  Uie  nature  of  the  trade,  as  to  whether  it 
was  level?  A.  It  was  a  little  lower,  so  that 
It  conld  not  stay  aniess  the  brake  wu  set 
There  was  a  little  hOl  there." 

The  appellant  thna  yielded  his  Judgment  to 
that  of  the  foronan,  and  obeyed  his  instrac- 
tions,  thinking  he  had  the  most  experience 
and  knew  beat  The  eridenoe  shows  appel- 
lant ttunight  the  car  was  soffidently  and 
safely  loaded;  that  the  order  of  the  foreman 
was  then  glren;  that  in  obedience  thereto 
appellant  placed  another  log  In  the  manner 
he  tiunu^t  beat;  that  he  then  bellered  It 
would  remain,  but  that  it  fen  and  Injured 
him.  The  qneetiODs  presented  are:  Wheth- 
er respottdmt^s  foronan  was  negl^»nt  in  or> 
dwing  appelant  to  place  another  lew  on  the 
tracks;  whether  the  resnltlng  danger  waa  so 
Imminent  and  ootain  that  a  reasonably  pru- 
dent matt.  In  the  nercise  of  cautlrai,  would 
not  Increase  the  load:  and  whether  apfiei- 
lant  waa  negligent  In  ob^lng  the  order. 


Under  the  STldenoe  these  questions  were 
for  the  Jury,  notwithstanding  the  facts  that 
ths  additional  log  was  loaded  by  appellant 
and  another  employe  without  assistance  or 
further  in8tmctl<m  from  the  foreman,  and 
that  the  appellant  thought  it  would  remain. 
Appellant  abandoned  his  former  opinion,  the 
result  of  his  own  Judgmmt  In  deference  to 
the  experience  and  knowledge  of  the  fore- 
man, who  was  his  superior  and  authorized 
to  employ  and  dlsdiarge  the  men.  As  an 
employe  it  was  appellant's  daty  to  obey  the 
foreman's  raders,  unless  tb^  were  so  mani- 
festly dangerous  that  a  prudent  man,  in  the 
exercise  of  due  caution,  would  refuse  to  obey. 
A  servant's  obedience  to  the  master's  orders 
is  an  abaolate  necessity  to  the  successful  con- 
duct of  any  Industrial  occupation.  His  ve- 
fasal  might  deprive  him  of  eaiploymait  and 
means  of  liveUhood.  Ordinarily  a  servant 
yields  his  Judgment  to  the  superior  Ju^nent 
and  discretion  of  the  master.  If  he  does,  and 
Is  Injured  by  reason  of  his  obedience  to  the 
master's  orders,  It  will  ordinarily  become  a 
question  for  determlnatloR  by  the  Jury,  in 
such  an  action  as  this,  whethw  the  danger 
of  obeying  the  order  was  so  imminent  and 
hazardous  as  to  charge  the  servant  with  cm- 
trlbutory  negligence  and  inedude  him  from 
recovering  damages. 

In  Van  Dozen  Gas,  etc.,  Co.  v.  Schelles,  61 
Ohio  St  298,  810,  OS  N.  B.  966.  1001»  the 
court  w^  said:  "Tliere  Is  much  reason  in 
the  rale  that  allom  a  &Tinable  oonstrao- 
tlon  to  be  {daced  m  tin  act  of  flw  servant 
done  In  obedience  to  the  order  of  hia  supe- 
rior, tbou^  InvolTlng  danger.  Obedience  to 
ordoa  given  by  a  master  becomes  a  habit 
with  the  servant  He  obe^a  without  much 
qoestionlng  the  pnid»ioe  of  the  order.  It  Is 
eopeeted  that  he  will  do  so,  and  without  such 
obedience  the  business  of  the  master  could 
not  be  sacoessfully  conducted.  It  Is  then 
both  reasonable  and  proper  that  the  master 
should  be  held  to  a  reasonable  responsibility 
for  what  he  orders  his  servants  to  do ;  and 
tlu  conduct  of  a  swTant  In  obeying  an  orto, 
under  such  drcomstanoes,  shonld  not  be  too 
dosely  crltlclBed  by  eoarts  in  administering 
the  law.  Whilst  tiie  law  will  not  excuse  the 
serTsnt,  whwe  the  thtaig  ordered  Is  plainly 
and  manifestly  perilous,  it  will  do  so  where 
a  man  oC  ordinary  prudence  and  care  would,  . 
under  the  circumstances,  have  obeyed  the  or- 
der, altbon^  Invcdvlng  danger.  A  servant 
has  the  rl^t  and  Is  expected,  to  rely  som^ 
what  on  the  superior  knowledge  and  skill  of 
one  placed  In  aathorily  over  him." 

In  Withlam  v.  Teniae  Stone  Qnairiies,  48 
Wash.  127.  92  Pac.  900»  an  actlm  for  penKm- 
al  Injuries,  the  plalnttiC  was  on  sn  upright 
scaffold  h^  by  braces.  A  portion  of  the 
braces  had  been  removed.  The  foreman  or^ 
dered  plaintiff  to  remove  anothw  brace,  which 
he  did.  naintlff  then  attempted  to  leave  the 
scaffold  by  passing  through  a  window,  when 
the  scaffold  fell  and  threw  him  to  the 
ground.   The  foreman's  ordra  was  the  neg> 
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Ugence  cborgwL  The  plaintiff  recovered  dam- 
ages, and  the  only  qneatlOB  presentad  on  the 
appeal  waa  whether  the  danger  was  so  ap- 
parent and  Imminent  that  a  man  of  ordinary 
prudence  and  IntelUgoice  would  have  refused 
to  obey  the  foronan's  ordw.  Upon  this  quee- 
tlon,  after  dtli^  nomerens  aathorltieB,  we 
said :  "The  master,  of  course,  is  not  now  es- 
topped to  claim  that  the  act  of  the  servant 
was  foolhardy  and  reckless;  but,  in  Tlew 
of  his  previons  command,  such  a  defense 
should  be  viewed  with  some  suspicion  and 
scrntlnlzed  with  care.  It  Is  reasonable  to 
assume  that  neither  the  appellant  nor  the 
foreman  deemed  the  act  overhazardous  at 
the  time,  and  evidently  {he  jury  did  not  so 
consider  tt.  It  seems  to  us  that  reasonable 
minds  might  well  differ  as  to  the  danger 
that  might  result  from  the  act  which  the  ap- 
pellant was  directed  to  perform,  and  In  such 
cases  the  jury's  verdict  Is  conduslTe  on  the 
court,  In  BO  far  as  its  rll^t  to  direct  a  judg- 
ment is  concerned." 

The  language  quoted  is  especially  pertinent 
to  the  facts  now  before  us.  From  the  evi- 
dence we  cannot  say,  in  view  of  the  order 
of  the  foreman,  that  appellant  was  so  fool- 
hardy and  reckless  In  loading  BDother  log 
that  be  must  be  held  guilty  of  contributory 
negligence  as  a  matter  of  law;  nor  can  we 
Ray  the  appellee  was  not  gntlt^  of  the  neg- 
ligence charged  against  it  These  qnestlons 
were  Issues  of  fact  tor  the  jury. 

Tbe  Ju^ment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DDNBAB.  a  J.,  and  ELLIS,  and  MOBRIS, 
JX,  concur. 


BRUHN  «t  al.  v.  STBFPINS. 

(Supreme  Ooort  of  Washington.   Dec  2,  1911.) 

Appeal  and  Ebbob  (If  876,  890*)— Bon'os  on 
Apfeai<— "Advbbsb  Pabtt." 

An  "adverse  party,"  within  Rem.  ft  Bal. 
Code,  I  1721,  requiring  the  giving  of  a  bond  on 
appeal  to  tbe  adverse  party.  Is  one  whose  inter- 
ests will  be  affected  hj  a  reversal  or  modification 
of  tbe  judgment  appealed  from ;  and  where  the 
court,  in  a  suit  by  individuals  and  a  corporation 
to  quiet  title,  qnieted  title  in  the  corporation 
against  defendant,  without  determining  that  tbe 
individuals  bad  any  rl|^ts  in  the  land,  a  bond 
on  defendant's  appeal,  making  the  individuals 
obligees,  is  so  detective  as  to  amount  to  no 
iKind.  and  defendant  may  not  Sle  a  new  bond, 
under  section  1784,  but  the  appeal  must  be  dl^ 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2O11-2016,  2977-2068; 
Dec.  Dig.  U  376;  890.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  224-227 ;  voL  8,  pp.  T567-7668.] 

Fnllerton,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Franklin  Conntr;  K.  Pmdergast, 
Judge. 

Action  by  Charlea  Brahn  and  others 


acainst  J.  E.  St^Hns  and  othera.  Worn  a 
Judgment  agalnat  dtfeadant  StcdBna,  be  ap- 
peals. Dismissed. 

Horrigan  ft  Coad,  for  appelant  Bngle- 
hart  ft  Rlgg,  for  respondoitB. 

MOUNT,  J.  Motion  to  dismiss  the  appeal 
herein.  It  appears  that  Charles  Bruhn  and 
the  Fasoo-C(riumbla  River  Realty  Company, 
a  corporation,  brouf^t  an  action  against  J. 
B.  Steffina  and  others  to  quiet  title  to  certain 
lands  In  Franklin  county.  Upon  lesnes  join- 
ed the  trial  court  entered  a  judgm^t  In 
faror  of  the  Pasco-Columbia  River  Realty 
Company,  quieting  Its  title  to  the  lands 
against  the  defendant  J.  B.  Stefflns.  The 
judgment  was  not  in  favor  of  Bruhn  and 
wife,  and  they  tiave  no  Interest  therein.  J. 
£.  Stefflns  gave  a  notice  of  appeal  from  the 
judgment  The  notice  was  served  upon 
Bruhn  and  wife,  and  also  the  Pasco-Colum- 
bia River  Realty  Company.  The  appellant 
filed  a  cost  tx>nd  on  appeal.  This  bond  re- 
cites: " «  •  *  That  we,  J.  E.  Stefflns,  ap- 
pellant In  the  above-oitltled  action,  as  prin- 
cipal, and  Daniel  Horrigan,  aa  surety,  are 
held  and  firmly  bound  to  Charles  Bruhn  and 
Pauline  Bruhn,  his  wife.  In  the  above-enti- 
tled action,  in  the  penal  sum  of  two  hundred 
($200)  dollars,  for  ttie  payment  of  which  sum, 
well  and  tmly  to  be  made,  we  bind  ourselves 
firmly,  jointly,  and  severally  by  these  pres- 
ents." The  bond  then,  after  describing  the 
judgment  appealed  from,  recites:  "Now, 
therefore.  If  the  above-botmden  appellant,  J. 
B.  Steffina,  will  pay  to  the  said  Charles 
Bruhn  and  Panllne  Bruhn,  his  wife,  tbe  re- 
spondents herein,  all  costs  and  damages  that 
may  be  awarded  against  the  appellant  on 
this  appeal,  or  on  the  dismissal  thereof,  not 
exceeding  the  sum  of  two  hundred  ($200) 
dollars,  th^  this  bond  to  be  void;  otherwise, 
in  full  force  and  effect" 

The  statute  requires  the  bond  to  be  given 
to  the  "adverse  party."  Rem.  ft  Bal.  Code, 
1 1721.  An  adverse  party  is  one  whose  inter- 
ests will  be  affected  by  a  reversal  or  modifi- 
cation of  the  judgment  appealed  from.  Seat- 
tle Trust  Co.  V.  Pltner,  17  Wash.  386,  49  Pac. 
605.  It  Is  plain,  therefore,  that  Bruhn  and 
wife  are  not  adverse  parties,  for  tbey  have 
no  interest  In  the  judgment  in  any  way.  The 
bond  Is  no  protection  whatever  for  the  Pasco- 
Columbia  River  Realty  Company,  which  Is 
the  only  adverse  party,  because  this  court 
could  not  enter  a  judgment  against  the  sure- 
ty in  tbe  bond,  for  the  t>ond  precludes  such  a 
judgment  Neither  could  the  Pasco-Colum- 
bla  River  Realty  Company  maintain  an  ac- 
tion up(m  the  bond,  for  It  1>  not  bo  condi- 
tioned. 

Appellant  relies  upon  the  case  of  Westland 
Publishing  Co.  V.  Royal,  36  Wash.  309,  78 
Pac  1096.  In  ttiat  case  the  bond  ran  to 
the  state  of  Washington,  and  we  held  tlmt 
tbe  intrat  was  manifest  tbat  the  bond  waa 
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for  the  protection  of  the  adverse  party.  In 
this  case,  however,  It  Is  not  manifest  that 
the  bond  was  for  the  protection  of  the  ad- 
rerae  party,  becaase  It  Is  plainly  for  one  who 
had  ceased  to  have  any  Interest  In  the  liti- 
gation. 

Appellant  Insists  that  he  should  now  be 
permitted  to  file  a  new  bond,  nnder  the  pro- 
visions of  section  1734,  Rem.  it  Bal.  Code. 
If  this  were  an  informality  or  defect  In  a 
bond  otherwise  sufficient,  this  section  would 
apply;  but  this  bond  Is  so  defective  that  it 
amounts  to  no  bond  or  security  at  all  for  the 
respondent  Pasco-Colnmbla  River  Realty 
Company,  which  is  the  only  adverse  party. 

The  BKMal  Is  therefore  dlnrtased. 

BITNBAR,  a  J„  and  PABKBRand  GOSB, 
JJ.,  concur. 

rULLERTON.  J.  (dissenting).  I  am  of 
the  opinion  that  section  1734  of  the  Code 
was  passed  for  the  express  porpose  of  per- 
mitting defects  such  as  are  shown  in  the  pres- 
ent bond  to  be  corrected.  I  am  compelled 
to  dissent,  tber^oi^  from  tlie  ordw  of  dls- 
missaL 


STATE  V.  ORAMEB. 
(8aprem«  Court  of  Idaho.    Nov.  22,  1011.} 

(SvUobut  hy  the  Court.) 

1.  Banks  akd  Banking  (|  84*)— Insolvbnct 
—Gbihinal  Responsibilitt  of  Officebs. 

Where  the  vice  president  and  business 
manager  of  a  bank,  witii  full  knowledge  that  hts 
banking  Institution  is  insolvent  and  will  not  be 
able  to  meet  its  obligations  and  repay  its  de- 
poaitois  In  the  ordinary  and  due  course  of  busi- 
ness, permits  or  consents  to  such  banking  insti- 
tution condnning  to  receive  deposits  through 
its  regular  employes,  he  is  criminally  liable  un- 
der the  provisions  of  section  2985,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |i  21%  211;  Dec.  Dig.  i 
84.*] 

2.  Banks  and  Bahrino  (|  84*)— Insoi.vbnct 

— CaiUINAL  RKaPONBIBILIlT  OV  OlTICEBS. 
Section  2985,  Rev.  Codes,  was  enacted  for 
the  special  purpose  of  protecting  those  who 
place  their  money  on  deposit  In  banking  insti- 
tutions, and  the  Legislature  clearly  intended  In 
enacting  said  section  to  make  all  the  officers 
who  have  knowledge  of  the  condition  of  the 
bank  responsible  for  the  acts  of  employes  Uiere- 
of  In  receiviog  deposits. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  H  SloTSU;  Dea  Dig.  S 
84.*] 

8.  Banks  and  Bankino  (|  84*)— Ikbolvkhot 
— Cbiiunal  Bsspohbibilitt  OV  OmOBM 
"Receiving  Deposits  ab  Omou  or  ram 

Bank." 

Certain  iBstroctions  offered  on  b^alt  of 
the  defendant  and  refused  by  the  court  coasld- 
ered,  and  instruction  given  by  the  court  approv- 
ed, to  the  effect  that  if  at  the  time  the  deposit 
in  question  was  received  said  bank  was  kept 
open  with  the  knowlet^  and  consent  and  oader 
the  general  authority  of  the  d^ndaat  as  an 
officer  of  said  bank  for  the  doing  of  business  and 
thp  reception  of  deposits,  ana  said  defendant 


knew  that  deposits  were  being  receivsd,  though 
not  personalty  receiving  the  same,  then  said  de- 
posit in  question  was  received  by  defendant  as 
an  officer  of  said  bank,  within  the  meaning  of 
the  statute. 

[¥ii.  Note.— For  other  cases,  see  Banks  and 
Bankhig,  Cent.  Dig.  H  210.  211 ;  Dec  Dig.  I 

For  other  definitions,  sse  Words  and  Phrases, 

VOL  7,  pp.  D900-699ffl!] 

4.  Banks  and  Banking  ({  84*)  —  Cbiuinai. 
Rbsponbibiutt  of  Officebs— ''Insolvent." 

The  word  "insolvent,"  as  used  in  section 
2985,  Rev.  Codes,  sod  as  apldled  to  banking  in- 
stitutions, means  that  a  banli  ll  insolvent  when 
Its  assets  and  property  are  of  such  a  character 
and  value  or  in  snch  a  condition  that  it  is  unable 
to  meet  the  demands  made  upon  it  in  the  usaal 
and  ordinary  course  of  banking  business. 

[EA.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  210,  211 ;  Dec.  Dig.  | 
84.  • 

For  other  definitions,  see  Words  and  Phrases, 

vol,  4,  pp.  3647-8055 ;  vol.  8,  p.  7689.] 

5.  Banks  and  Banking  (S  84*)— CBiinNAi. 
Responsibilitt  of  Officebs  —  "Insol- 
vent." 

Instmctlons  refused  and  instructions  given 
by  the  court  with  reference  to  the  meaning  of 
the  term  "insolvent"  as  used  in  section  26^ 
considered,  and  instmctlons  flvw  by  the  court 
approved. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  »  210,  211;  Dec  Dig.  I 
84.*] 

6.  Cbivinal  Law  (S  59*)— Parties  to  Of- 
fenses—Pbincipau  AND  ACCESSOBIES. 

Section  7697  specifically  abrogates  all  dis- 
tinctions heretofore  existing  between  accessories 
and  principals.  Under  the  statute  of  this  state 
an  accessory  is  now  prosecuted  as  a  principal. 
Citing  State  v.  Bland,  9  Idaho,  806,  76  Pac 
780. 

[Ed.  Note.— For  othor  eases,  see  Orlmlnal 
Law,  Dec.  Dig.  S 

7.  Banks  and  Banking  (S  84*>-^lNaoLVENOT 
— Criminal  Besponsibiutt  of  Officebs. 

Section  2985  makes  an  officer  of  a  bank  li- 
able as  a  principal  and  not  as  an  accessory. 
Under  the  evidence  in  this  case,  the  defendant 
was  properly  convicted  as  a  principal,  and  even 
if  any  distinction  between  principals  and  ac- 
oessones  were  recognized  in  uls  state,  it  woald 
not  apply  in  the  case  at  bar  under  the  provi- 
sions of  said  section  2985. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  84.*] 

(AddiUonat  8vJM>u§  hf  mUortal  Staff.) 

8.  WOBDB  AND  PhBASBS  — "BANKEB." 

A  "banker"  is  one  who  traffics  In  mon^, 
receives  and  remits  moaey,  negotiates  bills  of 
exchange,  receives  money  in  trust,  to  be  drawn 
again,  or  its  equivalent,  as  the  owner  has  occa- 
sion to  use  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1.  pp.  685-687.] 

Appeal  from  Dlsbrlct  Oiurt,  Uncoln  OooB'- 
tgr;  Edward  A.  Walters,  Judge. 

Leo  Cramer  mM  convicted  of  receiving  a 
deposit  In  an  Insolvent  bank  whOe  an  offloer 
of  such  bank,  and  he  appeals.  Afllrmed. 

N.  M.  Rulck,  McFaddrai  ft  Brodbead,  An- 
gel &  Lamme,  and  Frank  T.  Disney,  for  ap- 
pellant. D.  C.  McDougall,  Atty.  Gen.,  and  J. 
H.  Peterson  and  O.  M.  Van  Dnyn,  Asst 
Attys.  Gen.,  tm  tbe  State. 
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BRYAN,  District  Jadge.  On  the  81st  day 
of  February,  1911,  an  information  was  filed 
against  the  defendant  and  others  In  the  dis- 
trict court  In  and  for  Blaine  county,  the 
charging  part  of  the  Information  being  as 
follows:  **I^t  on  the  Slst  day  of  August, 
A.  D.  1910,  at  the  city  of  Halley,  county  of 
Blaine,  state  of  Idaho,  the  said  John  3. 
Plumer,  then  being  an  officer,  to  wit,  presi- 
dent of  the  Idaho  State  Bank,  a  corporation 
organized  and  then  and  there  existing  under 
the  laws  of  the  state  of  Idaho  and  as  such 
corporation  then  and  there  engaged  In  a  gen- 
eral banking  business  at  the  said  city  of 
Halley,  and  the  said  Leo  Cramer  then  being 
an  officer,  to  wit,  vice  presldrat  of  said  bank, 
and  the  said  Arthar  B.  Gotta,  then  being  an 
officer,  to  wit,  cashier  of  said  bank,  and  the 
said  Hugh  Cramer,  then  being  an  officer,  to 
wit,  director  of  said  bank,  did,  as  such  of- 
ficers of  said  bank,  at  the  time  and  place 
aforesaid,  and  before  the  filing  of  this  in- 
formation, willfully,  unlawfully,  feloniously 
and  fraudulently,  and  with  Intent  on  the 
part  of  each  of  said  officers  to  cheat  and  de- 
fraud one  Helen  Fc«ter,  receive  a  deposit  In 
said  bank  in  the  sum  of  forty  dollars,  law- 
ful money  of  the  United  States  of  America, 
of  and  from  the  said  Helen  Foster,  which 
said  money  was  then  and  there  the  property 
of  said  Helen  Foster ;  and  which  said  Idaho 
State  Bank  was  insolvent  at  the  time  said 
deposit  was  received  as  aforesaid,  and  each 
of  said  officers  knew  that  said  bank  was 
Insolvent  at  the  time  of  receiving  said  de- 
posit" The  defendant  was  tried  on  said 
information,  and  on  April  20,  1911,  the  Jury 
returned  a  Terdlct  of  guilty  as  charged  tn 
said  information.  From  this  judgment  the 
defendant  has  appealed  to  this  court. 

This  prosecution  is  founded  upon  section 
2985  of  the  Rev.  Codes  of  Idaho,  which  is 
as  follows:  "The  owners  or  officers  of  any 
bank  who  shall  fraudulently  and  with  in- 
tent to  cheat  and  defraud  any  person,  re- 
ceive any  d^Ktslt  knowing  that  such  bank 
is  insolvent,  shall  be  deemed  guilty  of  a 
felony,  and  punished,  ai>on  conviction  there- 
for, by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  In  the  State 
Penitentiary  not  exceeding  two  years,  or  by 
both  such  fine  and  Imprisonment,  at  Uie  dis- 
cretion of  the  court" 

The  transcript  shows  that  upon  the  trial 
the  state  introduced  evidence  showing  the 
following  facts:  That  on  August  31,  1910, 
the  Idaho  State  Bank  was  open  for  business 
and  was  transacting  business  In  the  usual 
course;  that  on  said  date  and  while  said 
bank  was  open  for  business,  one  Helen  Fos- 
ter, named  in  the  Information,  having  an 
account  in  said  bank,  deposited  therein  the 
sum  of  $40;  that  said  deposit  was  received 
by  Arthur  B.  Catts,  cashier  of  said  Idaho 
State  Bank,  and  an  entry  made  by  him  In 
the  paas  book  of  said  Helen  Foster;  that 
said  bank  did  not  open  for  buslnasa  on  Sep- 
tonber  3,  1910,  and  baa  neror  been  opowd 


for  business  since  lald  date,  but  that  the 
said  bank  baa  been  In  the  hands  and  under 
the  control  of  a  receiver  appointed  by  the 
court ;  that  said  deposit  made  by  said  Helen 
Foster  was  entered  upon  the  books  of  said 
bank  In  the  usual  course  of  business,  and 
that  the  same  was  not  returned  to  her,  but 
appeared  to  her  credit  upon  the  books  of 
said  bank  at  the  time  the  receiver  was  ap- 
pointed and  took  charge;  that  the  above-men- 
tioned defradant  was  and  had  been  for  a 
number  of  years  the  active  manager  and  in 
control  of  said  bank  and  directed  Its  afTalrs 
and  had  knowledge  of  the  actual  condition  of 
said  bank  during  all  of  the  said  time  and  well 
knew  that  at  the  time  deposit  was  received 
in  said  bank  that  said  bank  was  Insolvent ; 
that  on  the  date  of  the  reception  of  said 
deposit  the  said  defendant  was  vice  presi- 
dent and  director  of  said  bank ;  that  the 
Idaho  State  Bank  named  hi  the  information 
was  Insolvent  on  the  date  of  the  reception  of 
the  deposit  of  the  said  Helen  Foster,  named 
in  the  Information,  and  well  knew  that  the 
cash  value  of  Its  assets  upon  said  date  was 
not  equal  to  Its  liabilities,  exclusive  of  cap- 
ital stock,  surplus  fund  and  Interest  fund; 
that  on  the  said  date  the  said  Idaho  State 
Bank  was  Insolvent  and  was  unable  on  said 
date  to  pay  its  Indebtedness  or  obligations 
In  the  due  course  of  business ;  that  on  said 
date  the  defendant,  Leo  Cramer,  was  In  and 
about  the  banking  room  and  adjoining  rooms 
in  said  bank,  and  well  knew  that  the  said 
bank  was  open  for  business  and  the  rec^ 
tion  of  deposits  and  was  actually  receiving 
deposits  in  the  usual  course  of  business. 

At  the  conclusion  of  the  Introduction  of 
evidence  counsel  for  defendant  submitted  to- 
the  court  the  following  Instmctlons:  "In- 
struction No.  2.  The  Jury  are  instructed  that, 
unless  they  find  from  the  evfdence  beyond 
a  reasonable  doubt  that  the  defendant,  Leo 
Cramer,  himself,  actually  received  the  de- 
posit set  out  In  the  information,  then  they 
must  acquit  the  defendant  Instruction  No. 
3.  The  Jury  are  instructed  that  if  it  should 
appear  from  the  evidence  thot  the  deposit 
of  money  referred  to  In  the  information  was 
actually  received  Into  the  Idaho  State  Bank 
by  the  cashier  of  the  bank,  Arthur  B.  Cutts, 
or  by  any  employ^  or  officer  of  said  bank 
other  than  the  defendant,  Leo  Cramer,  then 
the  defendant  must  be  acquitted." 

The  court  Indorsed  the  said  Instructions 
"Refused  and  not  given,"  and  of  Its  own 
motion  gave  the  following  instruction:  "In- 
struction No.  18.  That  to  authorize  a  convlc- 
tlon  of  the  defendant  it  Is  not  essential  that 
ho  should  have  personally  received  the  de- 
posit In  question  or  that  he  should  have 
known  that  such  deposit  was  made.  If  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  oa  the  Slst  day  of  August, 
1910,  at  the  dty  of  Halley,  coimty  of  Blaine, 
state  of  Idaho,  one  H^en  Foster  deposited 
$40  In  cash  in  the  Idaho  State  Bank,  and 
that  aald  depoait  waa  actually  delivered  to- 
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Aittanr  B.  Ontti,  tlw  cashier  of  Mild  bank ; 
and  If  yon  further  belloTe  that  laid  bank 
was  on  Bald  day  opoi  and  kept  open  with 
the  knowledge  and  consent  and  under  the 
general  authority  of  Leo  Cramer  as  an 
office,  to  wit,  the  Tloe  president  of  said 
bank,  if  yon  find  he  ms  such  office,  and 
other  oiBcers  of  said  bank,  for  the  doing  of 
business  and  the  receptioo  of  deposits,  and 
that  said  Leo  Oramer  as  snch  officer  knew 
that  deposits  wwe  being  received  In  said 
bank  on  said  day  then  yon  may  find  that 
said  deposit  so  made  by  said  Helen  Foster 
was  received,  within  the  meaning  of  the 
statute,  by  Leo  Cramer  as  sndi  officer  of  said 
bank." 

[1.1]  Ttie  ruling  of  the  trial  court  In  re- 
fusing to  give  instructions  Nos.  2  and  8  re- 
quested by  the  appellant,  and  the  giving  of 
instruction  No.  18  by  the  court  upon  his  own 
moUon,  will  be  considered  In  connection  with 
the  8UfficlaiC7  of  tin  evidence.  The  suf- 
ficiency of  the  erldcoioe  and  the  ruling  of  the 
trial  court  present  the  same  question,  wheth- 
er **aa  officer  of  an  Incorporated  banking 
Instltutkm,  wttii  knowledge  ot  its  Insolvency, 
can  be  held  to  have  rec^ved  a  deposit  where 
a  deposit  Is  actually  received  by  another 
office  of  said  instltattuL"  If  the  evidence 
in  this  case  Is  sufficient  to  support  the  ver- 
dict, then  the  court  committed  no  nror  in 
refusing  to  give  Instructions  Nos.  2  and  8 
and  in  giving  instruction  No.  18.  The  ques- 
tions thus  Involved  have  been  exhaustively 
discussed  In  a  number  of  decisions  rendered 
by  the  highest  courts  of  a  number  of  the 
states,  and  tbere  is  some  conflict  In  the  coo- 
clusfona  reached.  It  la  true,  however,  that 
a  number  of  the  decisions  are  based  upon  the 
particular  language  of  the  statute  involved, 
and  we  shall  attempt  In  tills  opinion  to  re- 
view the  leading  cases  upon  both  sides  of 
the  question.  A  very  able  discussion  of  this 
question  is  to  be  found  In  the  case  of  State 
T.  Mitchell.  96  Miss.  259,  51  Bouth.  4.  26  L. 
R.  A.  (N.  S.)  1072,  the  facts  summarized  be> 
ing  as  follows:  "The  Scranton  State  Bank 
was  a  banking  corporation  organized  under 
the  laws  of  the  state  of  Mississippi,  with 
branch  hanks  at  Moss  Point  and  Ocean 
Springs,  Jackson  county.  Miss.  All  of  the 
books  of  the  bank  and  all  of  the  loans  were 
kept  and  made  at  the  office  of  the  parent 
bank  in  Scranton,  and  the  only  functions 
the  branch  banks  performed  were  to  receive 
and  pay  out  deposits.  Edmund  Mitchell, 
appellee,  resided  and  did  business  In  Scran- 
ton, and  vras  at  the  date  of  the  reception 
of  the  deposit,  and  had  been  for  many  years 
prior  thereto,  one  of  the  directors  of  the 
said  Scranton  State  Bank,  and  as  such  di- 
rector was  then  and  there  one  of  the  manag- 
ing officers  of  the  said  bank.  As  such  direc- 
tor, and  necessarily  one  of  Its  managing  oi- 
flcers,  appellee  was  Indicted  *  *  *  to- 
gether with  the  other  directors  and  officers 
of  said  bank,  for  receiving  a  deposit  of  mon- 
ey In  the  braxidi  bank  at  Ocean  Sprii^  In 


said  county  and  state,  iHiUe  nid  Scranton 
State  Bank  was  In  an  insidvent  eonditlon, 
and  'when  thai  and  there  the  said  appellee 
knew,  or  had  good  reason  to  brieve,  tiiat 
the  said  Serant(m  Bank  was  hwdvent,'  To 
this  indictment  the  appellee  stored  a  plea 
of  not  guilty,  and  on  this  Issue  a  Jury  was 
legally  drawn  and  Impaneled  to  try  said 
cause,  and  the  state  thm  submitted  its  case, 
showing  the  above  facts,  together  with  the 
following  flsctB ;  that  Is:  Ttat  at  the  time 
of  the  reoqrtlon  of  the  d^Msit  chafed  In 
the  Indictment  against  the  appellee  t^e  ap- 
pellee was  not  in  the  branch  bank,  nor  was 
he  In  the  town  of  Ooean  Springs,  but  was 
at  said  time  In  Scranton,  a  place  some  14 
mllee  from  the  place  where  said  deposit  was 
recdved,  going  about  Us  ordinary  everyday 
dntlea.  At  the  conclusion  of  the  evlduKe 
offered  for  and  on  bdialf  of  the  static  the  de- 
fendants announced  that  they  had  no  evl- 
d«ioe  to  ^Eer,  but  filed  a  motion  to  odude 
the  evidence  offered  on  the  part  of  the  state, 
and  requested  the  court  to  Instruct  the  jury 
to  find  peremptorily  the  d^endant  not  guilty 
of  the  crime  chafed.  The  state  then  re- 
quested the  court  to  Instruct  the  Jury  in 
suljstance  as  follows:  That  even  thou^  the 
jury  might  believe  that  the  defendant,  the 
appellee,  waa  not  pzeeent  at  the  dme  of  the 
reception  of  the  dqjtoslt  charged  In  the  in- 
dictmcoit,  and  even  though  they  might  be- 
lieve frmn  the  evldKiee  that  he  did  not  know 
of  this  Qiedflc  d^iwslt  b^ng  made  In  said 
bran<A  ibank,  yet  if  the  Jury  further  b^eved 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  was  a  director  in  the 
Scranton  State-  Bank,  and  that  said  branch 
bank  at  Ocean  Springs  on  the  date  laid  in 
the  lndlctm«it  was  kept  oj^en  through  the 
direction  of  said  appellee  and  the  other  di- 
rectors of  the  bank  for  the  reception  of  de* 
posits,  and  further  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
appellee  knew,  or  had  good  reason  to  be- 
lieve, on  said  date,  that  the  said  bank  was 
in  an  Insolvent  condition,  then  you  should 
find  the  defendant  guilty  as  chained.* " 

In  discussing  the  case  the  court  said:  "The 
motion  to  exclude  the  evidence  offered  by 
the  state  and  the  peremptory  instruction 
prayed  for  by  the  appellee  to  find  the  defend- 
ant not  guilty  were  granted  by  the  court, 
and  the  Instruction  prayed  for  by  the  state 
was  refused,  to  which  actions  of  the  court 
the  state  excepted."  Upon  the  trial  it  was 
shown  that  the  d^>osit  was  actually  receiv- 
ed by  one  Louis  Lundy,  the  cashier  of  the 
said  branch  bank  at  Ocean  Springs;  "that 
this  defendant  at  that  time  was  some  14 
miles  away,  at  Scranton,  where  the  parent 
bank  was  located.  It  la  perfectly  clear  from 
the  evidence  that  the  said  branch  bank  was 
utterly  Insolvent  on  the  day  of  the  reception 
of  this  d^KMlt,  and  bad  been  for  some  time 
prior  thereto;  that  the  said  branch  bank 
was  kept  open  for  the  reception  of  d^jkoslts 
under  the  autlioiitr  of  tlw  dizectors  and 
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managing  officers,  and  that  the  managing 
officers  and  directors  of  the  said  branch 
bank  knew  the  bank  was  Insolvent,  but  ^ 
not  dose  the  doors  of  the  bank  when  they 
knew  It  had  become  Insolvent,  and  did  not 
give  any  Instructions  to  cease  the  reception 
of  deposits,  althongb  said  Insolvency  was 
w«ll  known  to  them.  The  main  defense 
pressed  by  the  appellee,  this  being  an  appeal 
by  the  state  to  settle  the  legal  question  In- 
volved In  the  giving  of  the  peremptory  charge 
for  the  defendant  and  the  refusal  of  the 
cha^  Indicated  supra  for  the  state,  was 
that,  under  this  statute,  no  one  of  the  of- 
ficers or  employ^  of  a  bank  can  be  convict- 
ed unless  the  particular  employfi  or  officer 
indicted  actually  manually  received  the  de- 
posit," etc. 

After  a  very  elaborate  discussion  of  the 
questions  involved  the  appellate  court  held 
tbat  the  instruction  given  by  the  trial  court 
was  error,  and  that  under  the  facts  stated 
the  defendant,  who  had  been  one  of  the  man- 
aging officers  of  the  bank,  and  who  permit- 
ted those  who  were  working  under  his  di- 
rection to  receive  deposits,  and  who  had 
knowledge  of  the  Insolvency  of  tbe  bank, 
and  who  took  no  steps  to  <dose  the  same, 
nor  to  prevent  the  further  taking  of  depos- 
its, could  be  prosecuted  for  unlawfully  re- 
ceiving deposits. 

In  the  case  of  State  v.  Elfert,  102  Iowa, 
188,  65  N.  W.  309,  71  N.  W.  248,  38  L.  R. 
A.  485,  63  Am.  St  Rep.  433,  the  court  in- 
structed the  Jury  as  follows:  "In  determin- 
ing whether  the  defendant  received  the  al- 
leged deposit  of  C.  H.  Mohling,  you  are  in- 
structed that  it  is  not  necessary  that  the 
evidence  should  show,  or  that  you  should 
find,  that  the  defendant  in  pereon  received 
such  deposit,  nor  that  he  was  personally 
present  when  It  was  received  from  said 
Mohling,  U  received  at  all ;  it  is  enough 
if  It  was  received  by  tbe  cashier  or  agent 
of  defendant  under  his  authority.  But  you 
are  further  Instructed  that  even  though 
the  defendant  Instructed  Theodore  Elfert  to 
close  the  bank,  and  refuse  to  receive  or  ac- 
cept further  deposits,  and  that,  after  such 
Instructions  to  so  refuse  deposits,  the  said 
Theodore  Elfert  did  accept  and  receive  from 
said  Mohling  the  deposit  In  question.  If  so 
you  find  from  the  evidence,  still,  if  the  de- 
fendant, with  knowledge  thereof,  accepted 
and  retained  as  a  deposit  the  amount  so  re- 
ceived from  said  Mohling  by  said  Theodore 
Elfert,  and  placed  among  and  treated  It 
as  a  part  of  tbe  funds  or  assets  of  the  bank, 
having  full  knowledge  from  wbat  source  and 
under  what  drcnmstances  and  by  whom  it 
was  received,  he  will  be  deemed  to  have 
knowingly  accepted  such  sum  as  a  deposit 
lit  however,  such  deposit  was  so  received 
without  bis  authority,  and  was  not  accepted 
by  him,  If  at  all,  with  full  knowledge  of  the 
manner  uid  drcumstances  of  Its  being  de- 
posited. If  at  an,  then  be  will  not  be  deemed 
119P.-8 


CRAMER  83 

to  have  knowingly  received  ot  accepted  such 
deposit"  f 

The  court  said :  "Exception  Is  taken  to  so 
much  of  this  Instruction  as  relates  to  the  ac- 
tion of  the  defendant  In  knowingly  accepting 
and  retaining  the  deposit  after  full  knowl- 
edge from  whom  and  under  what-  clrcom- 
Btancea  It  had  been  made.  The  argument  of 
defendant  Is  that  when  tbe  deposit  mis  re- 
ceived and  accepted  by  defendant's  son,  and 
entered  upon  tbe  books  of  the  bank  and  up- 
on the  depositor's  book,  Uie  whole  transac- 
tion was  concluded.  Now,  the  facts  appear 
to  be  that  the  son  had  for  a  long  time  been 
in  the  bank,  assisting  his  father;  that  the 
father  was  In  the  dty  of  Wararly  when  tbe 
son,  who  had  charge  of  the  bank,  received 
this  deposit;  that  It  was  received  on  the  aft* 
ernoon  of  August  15, 1893,  and  several  hours 
after  the  son  had  received  a  telephone  mes- 
sage from  his  father  to  dose  tbe  bank  and 
to  take  no  more  deposits;  tiiat  the  father  re- 
turned to  Tripoli  the  same  eveidng,  and  th^ 
learned  that  this  deposit  had  been  received, 
contrary  to  his  orders;  that  said  money  was 
put  into  the  aasets  of  the  bank;  and  that 
defendant  never  paid  or  tendered  It  back  to 
Mohling.  Now,  when  did  defendant  'knowing- 
ly accept  and  receive*  this  money  as  charged 
in  the  Indictment?  We  think  he  must  be 
said  to  have  done  so  when  he  returned  home, 
and  first  knew  of  tiie  fact  of  its  receipt  If 
he  had  given  no  directions  to  stop  business 
and  refuse  further  deposits,  then  it  might 
be  said  that  he  should  be  concluded  by  the 
transaction  when  the  money  was  In  fact  re- 
ceived by  his  son,  who  had  authodty  to  act 
for  him.  But,  having  expressly  directed  the 
son  to  cease  business  and  refuse  deposits, 
be  had  no  reason  to  suspect  or  believe  that 
his  orders  would  not  be  obeyed.  It  cannot 
therefore  be  said  that  be  knowingly  receiv- 
ed and  accepted  the  deposit  when  It  was 
handed  to  his  son,  and  by  him  accepted, 
without  the  father's  knowledge,  and  against 
his  express  direction.  When,  however,  he 
arrived  home  that  evening,  be  became  ac- 
quainted with  all  the  facts;  he  then  knew 
that  this  deposit  had  been  accepted  by  the 
son  after  he  had  directed  nlm  to  take  no 
more  deposits;  he  knew  who  made  the 
deposit;  he  knew  he  was  then  Insolvent 
and  that  he  had  been  before  the  son  had 
received  the  deposit;  and,  knowing  all  the 
facts,  he  did  not  repudiate  the  transaction, 
but  retained  and  accepted  tbe  money,  at 
the  same  time  knowing  that  his  bank  would 
never  open  again.  It  seems  to  rm  that 
when  defendant,  after  full  knowledge  of  all 
the  facts,  on  the  evening  after  his  return, 
failed  to  repudiate  the  act  of  his  son,  and 
took  no  steps  looking  to  ft  return  of  the  de- 
posit to  Mohling,  he  then  knowingly  recdved 
and  accepted  the  deposit.  *  •  •  The  gist 
of  the  offense  charged  In  the  prosecution  is 
in  knowingly  recdvlng  and  axxepOjig  a  de* 
posit  knowing  that  he  was  tfaoa  tnaolv^t 
Sorely  one  whose  agent,  without  bis  knowl- 
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edge  or  authority,  and  In  dlsotiedlence  of 
his  express  Instructions,  receives  and  accepts 
for  bis  principal  money  as  a  deposit,  will  not 
iiy  such  act  be  rendered  liable  criminally  for 
knowingly  recelTlng  and  accepting  the  money, 
bnt  it  cannot  be  donbted  that,  after  coming 
into  possession  of  all  tbe  fiicts,  the  principal 
may  so  ratify  tbe  act  heretofore  done  as  to 
make  it  binding  upon  hlms^,  and  the  baste 
of  a  criminal  liability.  It  the  defendant  had. 
on  becoming  acquainted  with  what  had  been 
done,  promptly  dlsarowed  the  act  of  his 
son,  and  returned  the  d^sit  to  Mohling,  he 
would  not  have  been  guilty,  as  it  could  not 
have  been  said  that  he  knowing^  received 
and  accepted  the  deposit'' 

In  the  case  of  Oarr  t  State,  104  Ala.  4, 
16  SoaOi.  150,  tiie  court  said:  "The  evidence 
showed  that  defendant  and  Ills  wife,  as  part- 
ners, carried  on  a  banking  baslness  in  Ool- 
bert  county,  Ala.,  under  the  name  and  style 
of  Tuscumbia  Bankli^  Company*;  that  the 
defendant  was  the  managing  and  controlling 
member  of  said  firm;  and  that  one  Harring- 
ton was  Uie  agent  of  said  firm,  and  acth^ 
cashier  and  bookkeeper  thereof,  at  the  time 
the  d^xwlt  involved  here  was  mad&  It  was 
also  made  to  appear  tiiat  on  the  day  said  de- 
posit was  made  Qie  defoidant  was  away 
from  Tnacumbla,  tiie  town  where  tbe  busK 
ness  was  being  carried  on,  and  that  the  de- 
posit was  received  by  said  Harrington  for 
the  Tuscumbia  Banking  Compai^.  On  these 
facts  it  was  contended  by  tlie  defendant, 
through  objections  to  and  mottons  to  ex- 
clude testimony  and  requests  for  Instructions, 
that  he  did  not  receive  the  deposit  alleged 
In  the  indictment,  and  should  be  acquitted  on 
tbe  uncontroverted  evidence;  the  Qieory  of 
the  defense  In  this  regard  being  tluLt  no  oth- 
er tiian  a  direct  personal,  manual  receipt 
of  depodts  can  fill  the  terms  of  the  enact- 
ment There  is  nothing  in  this  position.  The 
defendant  as  a  member  and  manager  of  tbe 
firm  called  the  Tuscumbia  Banking  Company, 
carried  on  the  business  of  bankli^  at  Tus- 
cumbia; he  thereby,  so  long  as  tiie  bank  was 
kept  open.  Invited  the  public,  and  Bobert  J. 
Abemathy  as  one  of  the  public,  to  make  de- 
posits with  said  firm;  whether  present  or 
absent  personally,  he  provided  means  for  the 
acceptance  of  this  invitation,  by  the  employ- 
ment of  Harrington  to  take  possession  of  de- 
posits tendered  In  consequence  of  it  for  him, 
and  the  act  of  Harrington  In  so  doing  is  bis 
act  as  fully  in  every  sense  as  if  he  had  per- 
formed it  by  bis  own  hands;  and  this  whol- 
ly regardless  of  all  considerations  as  to 
whether  Harrington  tilmself  might  be  held 
In  criminal  responsibility  for  his  act  as  agent 
Tbe  receipt  of  the  deposit  was  In  tbe  usual 
course  of  business,  which  the  defendant  car- 
ried on  and  kept  open  for  the  very  purpose, 
among  others  perhaps,  of  receiving  on  deposit 
the  funds  of  other  persons,  and  no  matter 
what  agendes  he  employed  he  is  guilty  under 
the  statute  If  be  at  the  time  knew,  or  had 
good  cause  to  believe  that  the  Tuscumbia  1 


Banking  Company  was  In  a  fallii^  or  insol- 
vent condition.  1  Morse  on  Banks  &  Bank- 
ing, S  178;  1  Whart  Cr.  Law,  {  247;  2  Whart. 
Cr.  Law.  i  1503;  State  v.  CadweU  et  al.,  79 
Iowa,  432  [44  N.  W.  TOO]." 

In  the  case  of  State  t.  Oadwell,  79  Iowa, 
432,  44  N.  W.  700,  the  court  said:  "At  the 
time  the  deposit  in  question  was  received, 
one  John  X.  Aleck  was  cashier  of  defend- 
ant's bank  at  Logan,  and  Imned  the  certlti- 
cate;  and  at  the  time  neither  of  the  defend- 
ants was  present  The  certificate,  against 
the  objections  of  the  defendants,  was  admit- 
ted in  evldraice,  and  the  ruling  Is  made  a 
ground  of  complaint  here.  A  specUtc  ground 
of  complaint  in  argumoit  is  that  tlie  dtfend- 
ants  were  Indicted  for  recdvlng  the  deposit, 
and  it  is  not  competent  to  show  on  the  trial 
tliat  the  mon^  was  rectived  1^  anotlier  than 
tile  defendants  penonally.  We  tiilnk  no 
such  rule  baa  evw  bwa  tuM  by  a  conrt  of 
last  resort  On  tiie  contrary,  a  general  and 
wdl-recognised  rule  Is  that  If  s  person  does 
the  act  constitnttaig  the  offense  throng  tlie 
agency  of  another,  the  act  is  his,  and  It  Is 
unnecessaiy  to  aver  tbe  agency  in  tbe  indlefc- 
mait  It  may  be  Charged  dlreetiy  Ids  act 
and  proof  tiiat  lie  did  the  act  tlmragh  the 
agoicy  of  another  will  sustain  a  convictiim. 
Whart  Crim.  Br.  (0th  Ed.)  ||  102,  112; 
Whart.  Grim.  Law  (0th  Bd.)  S  823;  State  v. 
Neal,  7  Fost  (N.  H.)  181;  Commonwealth  v. 
Nichols,  10  Uetc;  (Mass.)  259,  48  Am.  Dec. 
432;  Stougfaton  t.  State,  2  Ohio  St  662;  Blis- 
ter V.  State,  26  Ala.  107." 

ContittuinA  the  court  said:  **It  Is  further 
said,  in  this  connection,  that  the  defendants 
are  not  chaif^  witb  permitting  or  cmnlv- 
Ing  at  the  receiving  of  the  deposit  bnt  with 
rec^ving  It  themselves,  and  that  under  tbe 
averments  of  tiie  indlctuient  the  proofs  as 
to  Alei^'B  receiving  the  money  are  not  ad- 
missible." The  rule  above  announced  Is  con- 
clusive of  this  question.  Tbe  defendants  are 
Indicted  as  a  firm  of  bankers,  and  as  snch 
th^  are  charged  with  receiving  the  mimey: 
and  it  is  entirely  Immaterial  whethw  they 
received  it  In  person,  Or  throng  their  cash- 
ier. In  law,  if  they  pwmltted  him  to  do  It 
for  them,  they  did  It  thems^ves. 

In  the  case  of  State  t.  Sattiey,  181  Mo. 
464.  S3  S.  W.  41.  the  court  used  tiie  follow- 
ing language:  "The  defoidant  argues  that 
to  make  defendant  liable  for  tbe  reception  of 
the  deposit  by  one  of  tiie  onployta  acting 
under  his'  direction  and  authority  sa<A  an* 
thority  must  have  beai  given  after  he  knew 
the  bank  was  in  fiiiling  drcumstances.  This 
cannot  be  true.  The  moment  he  became 
aware  tbe  bank  was  In  failing  circumstances 
the  law  devolved  ujran  him  the  doty  of  re- 
voking tbe  authority  of  any  employ^  under 
him  and  subject  to  his  control  to  rec^ve 
any  farther  deposit  and  his  failure  to  pre- 
vent furthear  deposits  must  be  construed  as 
a  continuing  authority  to  receive  them,  an 
assenting  thereto,  because  by  one  word  tt 
was  in  bis  power  to  dose  the  bank,  or  no- 
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Ufy  all  parties  that  no  more  deposits  would 
be  received.  Tbls  was  the  plain  measure  of 
his  duty  as  prescribed  by  the  law,  which  be 
was  conclusively  bound  to  know." 

In  the  case  of  State  t.  Yetzer,  97  Iowa, 
423,  66  N.  W.  737,  the  court  held:  "That  an 
officer  of  an  Insolvent  bank,  who,  knowing 
of  its  insolvency,  permits  or  connives  at  the 
receiving  of  deposits  is  guilty  of  the  of- 
fense described,  whether  he  Is  a  managing 
party  or  not ;"  and  the  court  also  held  that 
"it  is  not  necessary,  to  constitute  a  violation 
of  such  statute  by  an  officer  of  the  bank,  who 
does  not  personally  receive  the  deposit,  that 
the  person  actually  receiving  It  knows  that 
the  bank  is  insolvent,  when  such  officer 
knows  It,  and  allows  such  person  to  receive 
It  for  the  bank." 

Counsel  for  appellant  with  much  force  and 
earnestness  insist  that  under  the  statute  the 
defendant  cannot  be  convicted  of  the  otrense 
charged  unless  it  be  shown  that  be,  in  per- 
son, manually  received  the  deposit  in  ques- 
tion, and  in  support  of  tlils  theory  of  law 
dte  the  case  of  Ex  parte  Rickey,  31  Nev.  82, 
100  Pac.  134,  135  Am.  8t  Uep.  661.  After 
a  careful  examination  of  this  case,  togeth^ 
with  the  authorities  dted,  we  are  of  the 
opinion  that  the  cases,  from  which  quota- 
tions have  heretofore  been  made,  more  ac- 
curately state  the  rule  applicable  to  prosecu- 
tions in  this  state  under  our  statute.  To 
adopt  the  rule  thus  announced  would  In  ef- 
fect annul  the  provisions  of  the  statute  on 
which  this  prosecution  Is  founded.  It  would 
open  the  door  to  the  grossest  of  fraudulent 
transactions  on  the  part  of  banking  officers 
and  give  them  every  opportunity  for  defraud- 
ing the  public  by  receiving  deposits  through 
dummy  and  temporary  employes,  to  hold 
that  such  officers  are  not  liable  under  the 
statute  for  the  receipt  of  deposits  after  the 
bank  becomes  Insolvent,  unless  they  have 
personally  and  manually  received  the  deposits 
and  done  all  the  acts  enumerated  by  the  stat- 
ute. Where  such  an  officer  has  full  knowl- 
edge that  his  banking  corporation  is  Insol- 
vent and  Is  unable  to  continue  In  Its  regular 
course  of  business  as  a  banking  institution, 
and  he  permits  or  consents  to  the  corpora- 
tion continuing  to  receive  d^;Mwits  through 
the  regular  employia  of  the  tMmk  and  at  the 
same  time  knows  that  the  bank  will  not  be 
able  to  meet  its  obligations  and  n^aj  Its 
d^tositorB  In  the  ordinary  and  doe  coarse  of 
tnulneas,  he  la  criminally  llattle  and  OeserreB 
to  be  dealt  with  In  ttu  manner  pointed  ont 
by  the  statute^ 

[21  We  have  no  doubt  bat  Oat  the  statate 
waa  oiacted  for  the  chief  pantose  of  protect- 
tng  Uiose  who  place  Oieir  money  on  deposit 
In  banking  Instftntlons,  and  that  the  lawmak- 
ers dearly  Intended  to  make  all  officers  of 
such  banks  resptmsAble  for  the  acbi  of  the 
^ployte  thereof  in  xeoeivlng  deposits  where 
snch  ofllcers,  knowing  of  the  InsolTent  oon- 
dltlon  of  the  bank,  penult  the  bank  to  eon- 
tlnno  teoelTlng  dcvosita  or  aoqaiesoe  thueln, 


and  that  such  officers  become  criminally  li- 
able under  the  statute. 

[4,  I]  The  next  questlott  presented  upon 
the  argument  Is;  When  does  a  banking  in- 
stitution become  insolvent  within  the  mean- 
ing of  the  statute  above  quoted?  During  the 
trial  counsel  for  appellant  submitted  upon 
this  question  their  instructions  Nos.  6,  6,  7, 
8,  and  8,  which  Instructlona  were  refused, 
and  the  court  upon  Its  own  motion  gave  In- 
structions Nob.  19,  20,  and  21.  We  think 
defendant's  proffered  instruction  No.  6  fair- 
ly states  appellant's  position  upon  the  ques- 
tion of  Insolvency,  which  is  as  follows:  "In- 
struction No.  6.  The  Jury  are  instructed, 
that  in  this  case,  it  Is  incumbent  upon  the 
prosecution  to  prove,  among  other  material 
fiicts,  to  the  satisfaction  of  the  Jury  and  be- 
yond a  reasonable  doubt  that  at  the  time  re- 
ferred to  in  the  Information,  the  Idaho  State 
Bank  was  Insolvent  That  is,  that  the  cash 
value  of  Its  assets,  realizable  within  a  rea- 
sonable time  in  case  of  liquidation  by  the  of- 
ficers and  ovroers  of  said  bank  as  ordtuarily 
prudent  persons  ordinarily  close  up  their 
business,  was  not  equal  to  Its  liabilities  ex- 
clusive of  capital  stock,  surplus  fund  and 
Interest  fund." 

This  instruction  was  refused,  and  In  its 
stead  the  court  gare  the  following  instroc- 
tlons: 

"Instruction  No.  19.  Yon  are  instructed 
that  a  bank  is  Insolvent  when  Ite  assets  and 
property  are  of  such  character  and  value 
that  it  is  unable  to  meet  its  demands  In  the 
usual  and  ordinary  course  of  business. 

"Instruction  No.  20.  You  are  instructed 
that,  within  the  meaning  of  the  foregoing  in- 
struction, it  is  not  essential  that  the  bank 
shall  have  on  hand  sufficient  cash  to  pay 
all  Its  depositors,  or  any,  considerable  num- 
ber of  them,  on  the  same  day,  or  in  case  of 
a  run  on  the  bank  or  some  extraordinary 
demand,  but  that  it  is  only  necessary  for  It 
to  have  on  hand  cash  or  available  assets 
sufficient  to  meet  the  demands  that  are  usu- 
ally made  on  it  from  day  to  day  in  the  or- 
dinary coarse  of  bosfness. 

"Instruction  No.  21.  Yoa  are  instructed 
that  the  'demands*  of  a  bank,  within  the 
meaning  of  the  foregoing  instructions,  are 
all  sums  owing  by  it  to  other  banks,  firms, 
corporattons,  or  persons,  whether  for  mon^ 
borrowed,  or  tax  money  deposited  with  It 
eitha  on  time  certlflcates  of  deposit,  or  on 
general  d^nsit  sabject  to  chetft;  bat  the 
amonnt  owing  by  the  bank  to  its  stockhold- 
ers, as  such,  for  Its  capital  stock  and  surplus, 
if  any,  should  not  be  considered  as  a  debt 
against  the  bank  within  the  meaning  of  the 
foregoing  Instrnctlcais." 

We  think  that  the  InstrnctlonB  tendered  by 
appellant  and  teftised,  and  those  given  by 
the  court,  sqaately  prestfit  the  question  as 
to  when  a  hank  becomes  Insolvent  within 
the  meanliv  ot  the  law. 

Counsel  for  appellant  contends  that  a  bank 
la  insolvoit  within  the  meaning  of  the  stat- 
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ute  when  Is  does  not  possess  sufficient  as- 
sets to  pay  within  a  reasonable  time  all  Its 
liabilities  through  its  own  agencies,  and 
that  a  bank  Is  insolvent  when  the  cash  val- 
ue of  Its  assets,  realizable  within  a  reason- 
able time  by  the  officers  and  owners  of  said 
bank  as  ordinarily  prudent  persons  would 
ordinarily  close  up  their  business,  was  equal 
to  its  liabilities,  exclustve  of  capital  stock, 
surplus  fund,  and  interest  fund.  That  la, 
a  bank  might  be  Insolvent  In  the  limited 
sense  In  which  the  term  is  used  in  bankrupt 
cy  proceedings,  and  stiU  not  be  Insolvent 
wiHiin  tile  meaning  of  the  statute  under 
which  this  case  is  prosecuted.  That  the  terhi 
"insolvent"  as  used  In  the  statute  means  In- 
solvffiit  in  the  broad  gennal  sense  in  which 
that  1»rm  is  understood  as  Indicating  a  de- 
ficiency of  one's  assets  to  meet  his  liabilities 
whoi  sncb  asseta  are  disposed  of  by  the 
owner  thereof  in  the  usual, way.  With  this 
contention  of  counsel  we  are  unable  to  agree. 

Wet»ter*8  International  Dictionary  defines 
the  word  'iiuK>lven^'  as  follovra :  "Not  boIt- 
ent;  not  having  suffldent  estate  to  pay  one's 
debts;  inaUIity  to  pay  one's  debts  as  they 
fall  due  in  ordlnarr  course  of  business,  etc." 
The  Century  ■Dictionary  defines  "Insolvent" 
thus :  "Not  solvent;  unable  or  Inadequate  to 
satlafy  all  claims ;  bankrupt,  as  an  Insolvent 
debtor  or  estate."  Under  this  definltl<m  the 
Century  Dictionary  qjwtea  from  Cnnnlngbam 
T.  Norton,  126  U.  S.  77,  8  Sup.  Ct  804.  31  L. 
Bd.  624:  "When  a  person  is  unable  to  pay 
his  debts  he  Is  understood  to  be  insolvoit" 
The  following  definltUm  of  "InKAvent"  Is  giv- 
en In  Bowler's  Law  DictionaTy:  "The  con- 
dition of  a  person  who  Is  Insolvent  or  una- 
Ue  to  pay  bis  debts"— quoting  2  Kent.  389; 
one  who  Is  unable  to  pay  his  debts  as  they 
fAU  due  in  the  onial  course  of  trade  or  busi- 
ness, although  his  assets  In  value  exceed  the 
amount  of  bis  liabilities,  or  the  embarrass- 
ment is  only  temporary^-dtlng  Morey  v.  Mil- 
liken,  86  He.  464,  30  Aa  102;  Langbam  v. 
Lanier,  7  Tex.  Civ.  App.  4.  26  S.  W.  25S; 
Cor^  T.  Wadsworth,  99  Ala.  VS,  11  South. 
8B0,  23  L.  B.  A.  618.  42  Am.  St  Bep.  29. 

In  the  case  of  Cunningham  v.  Norton,  su- 
pra, the  syllabus  Is  as  follows:  "When  a 
person  Is  unable  to  pay  his  debts  be  Is  In- 
solvent" The  only  reference  to  the  term  'in- 
solvmt"  in  the  body  of  the  opinion  la  as  fol- 
lows: "It  Is  objected  that  the  deed  of  as- 
signment does  not  on  Its  face,  tibow  that  the 
assignor  was  Insolvent  or  In  contemplation 
of  insolvency.  The  obvlona  answer  Is  that  If 
this  la  ft  necessary  reqaironent  the  deed 
does  state  that  the  assignor  Is  Indebted  to 
divers  persons  in  considerable  sums  of  mon- 
ey, which  he  Is  at  present  unable  to  pay  In 
full.'  When  a  person  is  unable  to  pay  his 
debts,  be  Is  understood  to  be  insolvent  It 
is  difficult  to  give  a  more  accurate  definition 
of  insolvency."  Mlnton  v.  Stahlman  (Tex. 
Or.  App.)  34  S.  W.  222;  Baxter  T.  Oougblin. 
■70  Minn.  1,  72  N.  W.  797. 

[I]  It  may  be  conceded  that  there  la  eome 


Uttle  conflict  of  authorities  on  this  question, 
but  we  think  the  great  weight  of  authority 
follows  the  rule  given  by  the  trial  court 
The  role  laid  down  by  the  court  applies  in 
bankruptcy  cases,  and  It  seems  to  us  that 
the  same  rule  should  apply  with  equal  force 
to  bankers.  Bankers  are  trusted  with  the 
people's  money,  and  the  people  are  entitled 
to  look  to  them  for  protection;  theirs  Is  a 
public  trust  Quoting  from  Baker  v.  State, 
64  Wis.  376,  12  N.  W.  16:  "A  banker  Is 
one  who  traffics  In  money,  receives  and  re- 
mits money,  negotiates  bills  of  exchange, 
receives  mon^  In  trust  to  be  drawn  again, 
or  Its  equivalent,  as  the  owner  has  occa- 
sion to  use  it  *  •  •  The  very  nature 
of  the  business  prevents  It  from  being  con- 
ducted by  a  person  Isolated  from  all  com- 
munication with  others.  The  bualuees,  there- 
fore, not  only  affects  the  banker  or  bro- 
ker, but  every  person  who  deals  with  him 
as  such.  The  business  is  not  confined  to  the 
property  of  the  banker  or  broker,  but  In- 
volves all  property  passing  through  his  hands 
or  Intr-usted  to  his  keeping.  A  bank  Implies 
capital,  and  capital  invites  confidence.  A 
man  holding  himself  out  as  a  banker  or  bro- 
ker thereby  gives  public  proclamation  that  be 
has  money,  and  property  readily  convertible 
Into  money,  in  his  possession  and  subject  to 
his  control,  and  for  that  reason  be  may  be 
safely  trusted.  It  requires  no  argument  to 
show  that  such  assurance  is  most  inviting 
and  influential  with  the  mass  of  the  people, 
especially  with  those  unacquainted  with  the 
history  and  character  of  the  man.  With 
them  the  banker  or  broker  Is  Intrusted  with 
money  merely  because  he  is  a  banker  or 
broker,  and  hence  supposed  to  have  surplus 
capital  as  a  standing  guaranty  of  his  agree- 
ments and  hla  Integrity."  We  believe  that 
the  Legislature  in  enacting  the  statute  under 
which  the  defendant  Is  prosecuted  In  this 
case  intended  to  use  the  word  "insolvent"  in 
the  sense  that  a  bank  receiving  deposits  Is 
Insolvent  when  It  reaches  that  financial  con- 
dition where  it  cannot  conduct  business  in 
the  usual  and  ordinary  course  of  such  busi- 
ness. For  these  reasons,  we  think  the  court's 
instructions,  taken  as  a  whole,  fully  and 
fairly  state  the  law  applicable  to  this  ques- 
tion. 

[B]  Counsel  for  appellant  further  assign  as 
error  the  ruling  of  the  court  in  refusing  to 
give  defendant's  instructions  Nob.  21  to  80 
relating  to  acoesaories.  In  said  proffered  In- 
structions defendant  contends  that  under  the 
facts  disclosed  by  the  evident  in  this  case 
defendant  could  not  be  oonricted  as  a  iffln- 
dpal,  thon^  diarged  as  such  In  the  Informa- 
tion, and  that  it  therefore  became  the  dut?  of 
the  court  to  Instmct  the  jury  up<m  the  sub- 
ject of  accessoriee.  Section  7697  of  the  Her. 
Codes  spedflcally  abrogates  all  dlstlnctiona 
heretofore  existing  between  accessories  and 
prindpalB,  and  so  under  the  statute  of  thU 
state  an  acceseoi^  la  now  pxoMcated  u  a 
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prlnctpaL  State  BlanO,  9  Idaho.  806,  76 
Fac.  780. 

[7]  However,  In  the  case  at  bar,  the  appel- 
lant, If  gnUty  at  all,  li  guUty  as  a  principal, 
and  he  has  beoi  so  prosecated.  The  atatate 
apon  which  thla  proeecntlon  is  founded  dearly 
and  undoubtedly  makes  an  officer  of  a  bank 
liable  as  a  principal  and  not  as  an  accessory, 
and  where  the  facts  dlsdosed  are  such  as 
the  record  la  this  case  preeents,  he  Is  inop- 
Mly  oonTicted  as  a  principal,  and  the  law  of 
accessories,  If  any  dJstlnetlon  was  reoognlnd 
In  this  state,  would  not  aiqply  to  snch  cas& 

Coonael  for  defmdant  hare  brought  to  this 
court  other  asstenments  of  error  In  the  rid- 
ings of  the  trial  court  In  the  glTing  and  re- 
fusing of  certain  other  instructions.  We 
have  examined  the  ruling  of  the  court  cm 
these  questions,  and.  ftndlng  no  wror,  deem 
it  unnecessary  to  review  the  same  at  length. 
It  follows  that  the  Judgment  of  the  trial 
court  sbonld  be  affirmed,  and  It  Is  so  ordered. 


8TBWABT,  a 
car. 


and  AIIiSHIB.  con- 


8IMS  T.  MIIiWAUKBE  TjAND  GO. 
(Snpteme  Court  of  Idaho.    Nov.  4,  IKU.) 

(BvOalut  »v  the  Court.) 

1.  BVXOKITCB    (I    83*)— PBBflUlCraOMa— BMTI- 

LABiTT  or  Acts  or  Officers. 

Where  application  is  made  for  a  ferry  li- 
ceoae  and  a  ITcenBe  is  aothorized  and  granted 
by  ^e  board  of  county  commlBsiouers,  It  will 
be  pfcsomed  that  the  board  nerformed  their 
duties  as  required  by  law  and  that  luch  license 
was  iasned  according  to  lav  and  is  valid  upon 
its  face,  and  in  the  absence  of  evidence  to  the 
contrary  is  prima  fade  snfficient  to  show  the 
rigfat  of  the  i>arty  to  whom  the  license  was  Is- 
sued to  construct  aad  operate  snch  ferry. 

[Ed.  Note.— For  other  eases,  see  Bvid^ce, 
Dec.  Dig.  {  83.*] 

2.  EviDiHcn  a  178*}— BBsr  Ann  SEOomuBT 

EtVIDSKCE  — FSOCBDXNaS  Of  COURTX  COH- 

MISSIONEBS. 

Where  the  board  of  county  commissioners, 
upon  an  applicatfoa  for  a  ferry  liceose,  talces  all 
the  steps  required  by  statute,  but  mislays  or 
loses  the  papers  and  documents  filed  by  the 
applicant,  and  snch  papers  and  documents  can- 
not  be  produced,  ana  the  board  has  failed  to 
make  a  record  of  txuih  proceediaga,  then  and  in 
such  case  it  is  proper  for  the  applicant  to  show 
by  oral  testimony  what  the  Iraard  in  fact  did 
do,  and  the  board's  entire  proceedings.  This 
would  in  no  way  contradict  the  record  of  the 
board,  and  was  the  only  way  to  prove  the  acts 
of  the  board,  and  was  the  beat  evidence  ob- 
tainable for  the  purpose  of  proving  such  matter. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  il  580-594 ;  Dec.  Dig.  i  17a*] 

8.  Fbbbies  (S  14*>— Cotrnrr  Board— Pbocebd- 
moB— Vauoitt. 

The  statutes  of  this  state  require  certain 
proceedings  to  be  taken  by  the  applicant  and 
the  board  of  county  commissioners  In  granting 
a  ferry  license,  and.  If  the  statutory  proceedings 
are  taken  and  the  board  issues  a  Ucmse,  snch 
license  will  be  held  valid,  notwithstanding  the 
fact  that  the  complete  proceedings  of  the  board 


were  not  made  a  matter  of  reeoid  on  ^  ndnnte 

book. 

[Ed.  Note.— For  Other  casss,  aee  Ferrisa,  Dee. 
Dig.  i  14,*] 

4.  Counties jn  03*)— Comrax  Boabd  — Fko- 

OBBDIlVas— VAUDITT. 

Under  the  provisions  of  sectloos  1011  and 
1912,  Bev.  Codes,  the  board  of  county  eommis- 
aionen  are  required  to  keep  a  minute  book  in 
which  mnst  be  recorded  all  orders  and  deci- 
sions made  by  them  and  the  daOy  proceedings 
had  at  all  regular  and  spedal  meetings,  hut  the 
statute  does  not  make  this  requirement  a  Juris- 
dictional matter:  In  other  words,  the  statate 
does  not  make  tiie  recording  upon  the  minute 
tiooks  a  prerequisite -to  the  validity  of  the  acts 
and  proceedings  of  the  tward ;  while  the  statate 
does  direct  tut  such  matters  be  recorded,  yet 
the  proceedings  are  not  invalid  by  reason  of  the 
failure  to  so  record  such  matters. 

[Ed.  Note.— For  other  coses,  see  Counties, 
Cent.  Dig.  f{  66-70 ;  Dec  Dig.  {  58.*] 

Appeal  from  District  Court,  Kootenai 
County;  Robert  N.  Dunn,  Judge. 

Action  by  Robert  C.  81ms  against  the  Mil- 
waukee Land  Company.  From  a  judgmoit 
for  defendant,  plalntlir  appeals.  Reversed, 
and  new  trial  ordered. 

M<^rland  A  McFarland.  for  appelant 
J.  Lb  McGlear,  for  reqmndrat 

STEWART,  C.  J.  This  Is  an  action 
brought  by  Robert  a  Sims  against  the  Mil- 
waukee Land  Company,  a  corporation,  for 
damages  as^egatlug  the  sum  of  $1,615,  al- 
leged to  have  been  sustained  by  the  plalntUI  by 
the  wrongful,  unlawful,  willful,  and  malicious 
acts  and  Interference  by  the  defendant  with  a 
certain  ferry  constructed  and  operated  by 
the  plaintiff  across  the  St.  Joe  river,  under 
a  ferry  license  granted  to  him  by  the  board 
of  commissioners  of  Kootenai  county,  on  the 
2l8t  of  November,  1907.  The  answer  puts  In 
Issue  the  allegations  of  the  complaint,  and 
In  addition  the  defendant  tendered  an  affirm- 
ative defense,  and  allied:  That  prior  to 
July  1,  1907,  certain  lands  were  conveyed 
to  Albert  L.  Flewelling  by  the  owners,  and 
that  said  Flewelling  between  the  times  of 
the  conveyance  of  said  lands  to  him  and 
prior  to  July  1,  1907,  and  the  9th  day  of 
December,  1907,  was  entitled  to  the  posses- 
sion and  in  the  possession  of  said  property, 
and  that  on  the  9th  day  of  December,  1907, 
said  Flewelling  conveyed  said  property  to 
the  defendant,  who  has  since  remained  and 
DOW  Is  the  owner  thereof.  That  prior  to  De- 
cember 0,  1907,  the  defendant  bad  purchased 
and  there  had  been  conveyed  to  It  and  It 
was  seised  in  fee  simple  various  other  par^ 
eels  of  land  extending  along  the  left  bank 
of  the  St.  Joe  river,  abutting  immediately 
upon  said  river,  both  above  and  below  the 
parcels  of  land  purchased  from  Flewelling. 
That  in  the  year  1907  Flewelling  erected  at 
a  point  a  short  distance  below  the  property 
owned  by  him  a  mill,  and  In  December  of 
1007  conveyed  all  the  said  lands  and  mill  to 
the  defendant,  and  thereafter  the  defendant 
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erected  another  mill  on  said  property,  and 
erer  since  the  erection  of  said  mill  said 
Flewelllng  and  the  defendant  have  main- 
tained and  operated  said  mills  and  engaged 
in  the  manufacture  of  lumber;  and  for  the 
purpose  of  operating  said  mills,  which  were 
for  the  most  part  sui^lied  with  timber  cut 
upon  lands  tributary  to  the  St  Joe  river, 
It  became  necessary  for  the  said  Flewelling 
and  for  the  said  defendant  to  drive  a  line 
of  piling  in  said  river,  and  near  to  the  left 
bank  thereof,  extending  from  a  point  at)ove 
the  head  of  navigation  of  said  river  and  far 
above  the  property  owned  by  Flewelllng  and 
to  a  point  below  the  sawmill,  and  to  connect 
the  same  with  boom  sticks  to  hold  the  logs 
until  they  were  manufactured.  That,  since 
said  piling  was  driven  and  the  boom  sticks 
attached,  the  same  have  been  maintained  so 
far  as  required  and  necessary  by  the  de- 
fendant, and  are  so  maintained  to  the  left 
of  the  trend  of  the  channel  of  said  river  in 
sutih  manner  as  not  to  Interfere  with  the  use 
of  said  stream  for  the  purposes  of  naviga- 
tion. That  some  time  in  the  winter  of  1907 
and  1908,  and  the  spring  of  1908,  the  plain- 
tiff began  to  transport  people  in  rowboats 
from  a  point  on  the  right  bank  of  said  St 
Joe  river  to  a  point  on  the  left  bank  thereof, 
sltnated  In  or  near  lot  8  In  section  20,  and 
upon  land  belonging  to  the  defendant,  at 
which  point  the  plaintiff  would  land  such 
passengers;  and  would  canse  his  said  boats 
to  be  attached  to  pilings  driven  into  the  bed 
of  said  stream  npon  the  lands  of  said  de- 
fendant, and  make  a  landing  upon  the  lands 
of  the  defendant,  and  continuously  used  the 
same,  and  thereby  committed  constant  and 
continnona  trespass  npon  the  lands  of  the 
defendant,  against  Its  wUl  and  consent  and 
without  right  or  authority;  and  to  better 
enable  the  plaintiff  to  transport  passengers 
over  and  across  the  stream,  and  to  enable 
the  plaintiff  to  transport  teams  over  and 
across  the  same  and  to  land  them  upon  the 
defendant's  aald  lands,  the  plaintiff,  without 
right  or  authority  so  to  do  and  against  the 
will  and  without  the  consent  of  the  defend- 
ant, attadied  a  cable  to  the  lands  of  the  de- 
fendant upon  the  left  bank  of  said  stream 
at  the  point  alt>resaid,  and  sought  to  main- 
tain the  same.  That  the  defendant,  to  the 
end  that  such  trespass  npon  its  said  lands 
might  be  hindered  and  prevented,  caused  to 
he  erected  upon  its  own  lands,  upon  the  left 
bank  of  said  river  and  immediately  In  front 
of  the  place  where  the  said  plaintiff  was 
wrongfully  landing  as  aforesaid,  a  fence, 
and  did  unfasten  and  remove  from  its  said 
lands  said  cable  80  wrongfully  attached  by 
the  plaintiff. 

Thus  it  will  be  seen  that,  while  the  an- 
swer denies  the  issuing  of  a  ferry  license 
by  the  board  of  county  commissioners  to  the 
plaintiff  and  hfs  right  to  operate  a  ferry  at 
the  place  described  In  the  license,  the  an- 
swer also  presents  afflrmatlTS  matter,  wbetb* 


er  or  not  the  ferry  constructed  by  the  plain- 
tiff made  Its  attachment  upon  the  lands  of 
the  respondent,  and  whether  the  business 
carried  on  by  such  ferry  landed  passengers 
and  freight  carried  by  the  ferry  upon  the 
lands  of  the  defendant,  and  thereby  the 
plaintiff  trespassed  upon  the  lands  of  the 
defendant,  without  right  and  against  the 
will  and  consent  of  the  defendant.  The 
cause  was  tried  to  the  court  and  a  jury,  and, 
after  the  evidence  of  the  plaintiff  was  in, 
a  motion  was  made  for  a  nonsuit  for  the 
reason  that  the  plaintiff  had  failed  to  prove 
any  case,  which  motion  was  sustained  and 
judgment  was  entered  In  favor  of  the  de- 
fendant dismissing  the  action  and  for  costs. 
A  motion  for  a  new  trial  was  made  and 
overruled,  and  this  appeal  is  from  the  iadg- 
ment  and  from  tlie  order  oraniUng  the  mo- 
tion for  a  new  trial. 

Appellant  assigns  23  differoit  specifica- 
tions of  error,  upon  which  he  relies  upon 
this  appeal.  It  will  be  unnecessary  to  ex- 
amine each  of  these  spedflcatlons  separately, 
for  the  reason  that  the  principal  question 
presented  arises  out  of  the  action  of  the 
trial  court  in  admitting  and  refusing  to  ad- 
mit certain  testimony  offered  by  the  plain- 
tiff. At  the  trial  the  plaintiff  was  called  as 
a  witness,  and  testified  that  he  commenced 
oiierating  a  ferry  about  the  1st  of  December, 
1907;  that  It  was  a  public  ferry,  and  he  op- 
erated it  as  such.  Counsel  for  appellant 
then  had  a  certain  document  marked  for 
identification,  "Plalntiers  Exhibit  A,  Ferry 
License,"  and  the  witness  testified  that  be- 
fore commencing  to  operate  the  ferry  he 
had  obtained  from  the  board  of  county  com- 
missioners of  Kootenai  a  license  or  diarter 
to  do  so.  He  was  then  banded  "Exhibit  A" 
and  asked  to  state  what  It  was,  and  in  an- 
swer replied,  "It  is  a  ferry  license,  giving 
me  a  franchise  to  operate  a  ferry  at  St  Jo^ 
Idaho,"  and  testified  that  he  received  the 
same  before  he  commraiced  to  operate  su<di 
ferry.  Such  license  was  then  offered  In  evi- 
dence, which  was  objected  to  by  counsel  for 
respondent,  because  it  bad  not  been  shown 
that  the  board  of  county  commissioners  of 
Kootenai  county  directed  In  proper  form  the 
clerk  of  the  board  to  issue  this  Ucratse,  or 
that  the  proper  procedure  before  acquiring 
the  ferry  license  was  taken  by  the  board. 
The  witness,  after  some  other  matters  were 
Inquired  Into,  testified  that  after  receiving 
the  franchise  he  proceeded  to  obtain  permis- 
sion from  the  company's  agent  to  fix  a  land- 
ing on  the  south  side  of  the  river,  suItaMe 
to  accommodate  the  business,  and  dug  down 
the  banks  to  a  suitable  grade  for  the  ap- 
proaches, and  stretched  a  cable  so  as  to 
permit  boats  to  pass  and .  repass,  and  cut 
down  the  banks  of  the  river  upon  the  par- 
ticular suggestion  of  Mr.  Holmes,  agent  for 
the  respondent;  that  he  showed  the  appel- 
lant just  what  shape  and  what  place  to  cut; 
that  tta9  bank  on  the  north  side  ot  the  rlvw 
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he  cut  down  to  meet  hta  own  Ideas;  that 
the  gronnd  was  dedicated  to  the  public  as  a 
street;  that  the  place  where  he  did  the  cut- 
ting was  dedicated  to  the  public  and  was  a 
public  street,  and  was  a  road;  that  it  had 
been  used  as  a  street  slDce  the  platting  ot 
a  certain  piece  of  property  In  1907,  In  Au- 
gust, the  witness  thought;  that  he  did  not 
know  how  long  It  bad  been  used  as  a  public 
road  before  that;  that  on  the  south  side 
where  the  ferry  landed  there  was  a  thor- 
oughfare, which  had  been  used  by  the  public 
as  a  thoroughfare  or  road  since  the  summw 
.of  1896;  that  he  had  the  cable  stretched 
across  the  river  and  operated  (his  ferry  by 
means  of  a  cable;  that  the  dead  man,  where 
the  cable  was  fastened,  was  In  the  old  pub- 
lic road  on  the  south  side;  that  the  cable 
was  fastened  on  the  north  side  of  the  bank 
to  a  windlass  suspended  by  two  dead  men; 
that  this  cable  was  attached  to  the  drum  of 
the  windlass  about  25  feet  from  tiie  bank, 
just  to  the  1^  ot  the  furry  api«oach  im  tiie 
other  sid& 

The  appellant  then  testified  to  the  obstrne- 
tlon  and  Intertanaee  placed  by  the  respond- 
ent and  to  his  loss,  and  to  the  loss  be  sus- 
tained during  snch  obstruction  and  inter- 
ference, and  the  damages  be  sustained,  and 
general  inquiry  was  made  as  to  bis  Improve- 
ments and  the  obstructions  of  the  respondent 
He  was  then  asked  this  qnestlon:  "Do  you 
know  whether  or  not  notice  was  published 
in  a  newspaper  in  this  county  for  four  con- 
secntiTe  weeks,  sped^'ing  the  location,  time, 
and  place,  when  and  where  application  would 
be  made  for  this  charter  or  license  to  run 
that  ferry?"  Objection  was  made  to  this 
question  because  it  was  not  the  beet  evidence, 
and  the  objection  was  sustained  by  the  court. 
Thereupon  D.  B.  Danby  was  called  as  a 
witness  and  testified:  "I  am  derk  of  the 
district  coart  ex  officio  auditor  and  recorder, 
and  clerk  of  the  board  of  county  commls* 
sioners.  On  the  21st  day  of  Novemb«',  1907, 
I  was  deputy  clerk,  auditor  and  recorder, 
and  deputy  clerk  of  the  board  of  county 
commissioners."  His  attentioQ  was  called  to 
cwtaln  parts  of  the  record  of  the  board  of 
county  commissioners  and  Identified  by  him, 
and  the  same  was  offered  in  evidence  as 
"EUlblt  B,"  and  was  objected  to  upon  the 
part  of  counsel  for  respondent  upon  the 
ground  that  the  record  was  not  complete  in 
itself  and  Is  Insufficient  upon  which  to  base 
the  issuance  of  a  ferry  license;  that  the 
board  of  county  commissioners  Is  a  board  of 
inferior  and  limited  Jurisdiction,  and  there  Is 
no  presumption  of  law  that  the  statutes  glr- 
ing  ferry  licenses  have  been  complied  with, 
which  objection  was  sustained  by  the  court 
to  which  ruling  the  plaintiff  then  and  there 
duly  excepted.  The  witness  then  testified 
that  he  had  examined  the  records  and  files 
of  the  clerk  of  the  board  for  docum^ts  and 
papers  concerning  the  matter  of  the  applica< 
tlon  of  R.  G.  Sims  to  keep  and  maintain  a 
teacrj  on  the  St  Jo«  rtver,  and  did  not  find 


any  application  for  such  license  and  did  not 
find  any  bond  given  and  did  not  find  any 
notice  or  proof  of  publication  of  notice  or 
any  proof  of  publication;  that  he  had  made 
diligent  search  for  them;  that  he  seart^ed 
throogh  the  files  filed  In  the  vault  In  his 
office  where  such  papers  are  usually  kept; 
and  that  he  had  no  recollection  of  ever  hav- 
ing seen  such  papers  that  he  remembered  of. 
Whereupon  "Bxhibit  A"  was  offered  In' evi- 
dence, which  exhibit  reads  as  follows: 
"Know  ye,  that  by  the  order  of  the  county 
commissioners'  board,  within  and  for  the 
county  of  Kootenai,  in  the  state  of  Idaho, 
at  the  Oct(Sber  term  tbereof,  for  the  year 
1007,  on  the  21st  day  of  November,  1907.  B. 
G.  Sims  was  granted  a  license  to  keep  a  ferry 
on  the  St  Joe  river  at  the  head  of  naviga- 
tion for  twelve  months,  from  the  first  day  of 
October,  1907.  And  he  having  filed  his  bond, 
as  required  by  law,  these  are,  therefore,  to 
authorize  the  said  R.  C.  Sims  to  keep  said 
ferry  at  the  place  and  for  the  time  aforesaid, 
and  to  ask,  demand  and  receive  pay  thereat 
at  the  following  rates,  to  wit:  (Then  foUom 
the  rates  to  be  charged  for  transportation.) 
In  testimony  wba%of,  I,  T.  L.  Quarles,  clerk 
of  the  county  commissioners'  board,  within 
and  for  the  said  county  aforesaid,  have  here- 
unto set  my  hand  and  affixed  my  official 
seal.  Done  at  office  this  21st  day  of  Novem- 
ber, 1907.  T.  L.  Quarles,  Clerk,  By  D.  B. 
Danby,  Deputy."  Objection  was  again  made 
by  counsel  for  respondent  that  the  record 
was  not  a  record  of  proceedings  of  the  board 
of  county  commissioners,  and  was  not  suffi- 
ciently complete  to  justify  its  introduction 
In  evidence,  because  it  does  not  set  forth  the 
facts  necessary  to  give  the  board  jurisdic- 
tion, and  falls  to  fix  the  bond,  and  that  the 
license  as  Issued  does  not  comply  with  the 
record.  This  objection  was  sustained  by  the 
court  and  exception  was  taken. 

Counsel  for  appellant  also  offered  in  evl- 
dence  "Exhibit  B."  Identified  by  the  witness 
D.  E.  Danby,  clerk  of  the  board,  as  the  rec- 
ord made  by  the  board  on  November  20,  1907, 
authorizing  the  issuance  of  the  ferry  license 
to  the  appellant  and  an  objection  was  made 
by  counsel  for  respondent  tor  the  reasons 
heretofore  given,  and  the  objection  was  sus- 
tained. This  record  reads  as  follows:  "No- 
vember 20,  1907.  Commissioners'  Proceed- 
ings. In  the  matter  of  the  petition  of  citi- 
zens of  St  Joe,  to  grant  a  license  for  run- 
ning a  ferry  to  R.  C.  Sims,  the  ferry  to  be 
established  at  a  point  200  feet  north  of  the 
north  end  of  the  Island,  shown  6n  the  United 
States  government  plat  In  lot  10,  section  20, 
township  46  N.  range  1,  E.  B.  M.,  across  the 
St  Joe  river  at  that  point  was  taken  up 
for  consideration,  and  after  being  tolly  ad- 
vised in  the  premisea,  the  said  petition  was 
duly  approved." 

[1]  It  Is  urged  In  this  court  by  counsel  for 
respondent  that  it  was  necessary  for  the  ap- 
pellant before  he  Introduced  his  ferry  license, 
to  show  by  the  record  ot  the  board  that  the 
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petitioDer  for  tbe  license  and  the  board  bad 
fnUy  complied  with  Che  reaulrements  of  sec- 
tions lOW;  1037,  and  1038,  Rev.  Codes.  Sec- 
tion 1015  provides  that  the  board  ot  commls- 
Bioners,  granting  authority  to  construct  a 
toll  bridge  or  to  keep  a  public  ferry,  must  at 
the  same  time  fix  the  bond,  tbe  amount  of 
the  license  tax,  the  rate  of  tolls,  and  make 
all  necessary  orders  relatiTe  to  the  construc- 
tion, erection,  and  bosiuesB  of  the  ferry.  Sec- 
tion 1037  proTldeB,  among  other  things,  that 
the  applicant  for  a  ferry  license  must  publish 
a  notice  in  a  newspaper  In  each  county  where 
the  ferry  touches,  for  four  successive  weeks, 
specifying  the  location  and  the  time  and  the 
I^ce  when  and  where  the  application  will  be 
mad^  and  that  after  notice  Is  given  the  ap- 
plication must  be  made  In  writing,  under 
oath,  to  tbe  board  of  commissioners  of  the 
proper  county,  and  that  the  landings  of  the 
ferry  must  be  described  and  the  names  of 
the  owners  thereof  given.  If  known,  and,  If 
the  applicant  Is  not  the  owner  of  the  land, 
that  notice  of  the  application  be  served  on  the 
owner  thereof,  at  least  10  days  prior  to  the 
application.  Section  103S  provides  that,  at 
the  hearing,  proof  of  giving  the  notice  as 
required  by  the  preceding  section  must  be 
made,  and  any  person  may  appear  and  con- 
test the  application,  and  If  the  board  finds 
the  ferry  Is  a  public  necessity  or  convenience, 
and  that  the  applicant  is  a  suitable  person, 
authority  to  erect  such  ferry  may  be  granted. 

It  will  be  seen  that  the  record  made  by 
the  board  of  commissioners  with  refer^ce  to 
Issuing  the  ferry  license,  "Exhibit  B,"  does 
not  state  that  tbe  board  fixed  the  amount  of 
the  penal  bond  to  be  given,  or  fixing  the 
amount  of  license  tax  to  be  paid,  and  made 
no  orders  relative  to  the  construction,  erec- 
tion, or  business  of  the  ferry,  or  that  notice 
was  published  and  service  made  in  accord- 
ance with  section  1037,  Rev.  Codes.  The  sec- 
tions of  the  statute  above  referred  to,  how- 
ever, make  no  provision  tliat  the  proceedings 
of  the  board  with  reference  to  Issuing  ferry 
licenses  shall  be  recorded.  The  only  provi- 
sions of  the  Code  which  would  indicate  that 
the  board  should  record  Its  minutes  are  con- 
tained tn  sections  1911  and  1912,  Bev.  Codes. 
Section  1911  provides  that;  "The  clerk  of 
the  board  must:  (1)  Becord  all  the  proceed- 
ings of  the  board."  And  section  1912  pro- 
vides: "The  board  must  cause  to  be  kept: 
(1)  A  'minute  book'  in  which  must  be  record- 
ed all  orders  and  decisions  made  by  them, 
and  the  dally  proceedings  had  at  all  regular 
and  special  meetings."  These  sections  of  the 
statute  require  the  board  to  record  all  the 
proceedings  of  the  board;  but  the  statute 
nowhere  requires  or  provides  that  a  failure 
to  record  the  proceedings  of  the  board  ren- 
ders the  proceedings  by  the  board  void.  It 
will  be  presumed  that  public  officers  perform 
their  duties  as  tbe  law  requires,  and  where 
ft  is  shown,  as  In  this  case,  that  a  ferry 
UcoiBe  has  been  Issued  to  an  applicant  upon 
tbe  order  of  the  board  of  coiml7  commlBstoii- 


ers  in  the  absence  of  evidence  showing  the 
contrary,  the  court  will  presume  that  the  ap- 
plicant and  the  board  followed  the  law  and 
pursued  the  method  required  by  law  to  au- 
thorize the  Issuing  of  such  license.  When, 
dierefore,  the  appellant  offered  tbe  license 
as  proof  of  bis  authority  to  construct  and 
maintain  a  ferry  at  the  place  named  in  the 
j  license,  and  such  license  showed  upon  Its 
j  face  that  It  was  Issued  ander  the  authority 
!  of  the  board  of  county  commissioners  and  by 
I  their  direction,  It  will  be  presumed  that  the 
license  was  legally  Issued  and  conferred  au- 
thority on  the  applicant  to  construct  and 
maintain  a  ferry  as  therein  described  and 
was  sufficient,  prima  fade,  to  establish  the 
plalntlCTs  right  to  maintain  such  ferry. 

[2]  In  this  case,  however,  counsel  for  ap- 
pellant offered  to  show  by  the  clerk  of  tbe 
board  and  by  other  oral  evidence  that  a  peti- 
tion had  been  duly  presented  to  the  board, 
that  the  board  had  acted  thereon,  that  a  bond 
had  been  fixed,  and  that  notice  and  proof 
had  been  made  In  accordance  with  section 
1087,  supra,  and  evidence  which  in  other 
respects  showed  that  the  board  had  fully 
compiled  with  the  law,  notwithstanding  the 
fact  that  tbe  same  bad  not  been  entered  upon 
the  minutes  of  the  board.  This  was  objected 
to  as  not  the  best  evidence  and  because  tbe 
statute  was  mandatory.  This  evidence  was 
proper.  If  the  board  took  ail  of  the  steps 
required  by  tbe  statute,  but  mislaid  or  lost 
the  documents  and  papers  presented  to  them 
by  the  applicant,  and  such  papers  and  docu- 
ments could  not  be  produced,  and  a  full  and 
complete  record  of  their  proceedings  was  not 
made,  then  It  was  proper  for  the  applicant  to 
show  by  oral  testimony  what  tbe  board  in 
fact  did  with  reference  to  the  application  and 
the  b0Brd*s  entire  proceedings.  This  would 
in  no  way  contradict  the  record  of  the  board 
and  was,  nnder  the  facts,  the  very  best  evi- 
dence of  the  facts  and  truth  obtainable;  and 
this  would  be  particularly  true  In  this  case 
because  the  statute  does  not  provide  that 
tbe  proceedings  of  the  board  shall  be  void 
unless  recorded  upon  their  records. 

[3. 4]  If  tbe  applicant  did  those  things  i!^ 
quired  of  him  by  law  in  making  his  applica- 
tion for  a  license,  and  upon  doing  so  the 
board  had  issued  to  him  a  license,  he  could 
not  be  denied  the  rights  conferred  upon  him 
by  the  license  by  the  mere  failure  of  tbe 
board  to  record  the  minutes  showing  such 
proceedings,  and  the  license  upon  its  face  was 
sufficient,  in  the  first  instance,  to  show  bis 
right  to  construct  and  maintain  the  ferry, 
and,  If  the  respondent  under  Its  answer  was 
able  to  show  that  tbe  plalntUf  had  not  com- 
piled with  the  law,  then  that  was  a  matter 
of  defense.  The  license  issued  to  appellant 
recited  on  Its  face  that  a  bond  had  been  filed 
as  required  by  law.  The  court  was  In  error 
In  holding  that  the  statutory  requiremoita 
with  reference  to  procuring  a  license  and 
the  procedure  before  tbe  board  must  be 
Shown  afllrmativ^  upon  the  records  of  the 
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board.  TniUa  Uwm  matten  are  matten  that 
are  required  by  law  to  be  done,  such  aa 
making  the  ap^lcatttm  and  glTlns  tbe  notice 
and  Oxtng  tbe  bond  and  the  license  fee  by 
tbe  conunlB^onera,  a  record  ol  wblcta  Bbonld 
taave  been  made  In  tbe  minutes  of  tbe  board, 
BtUl  if  tfaer  were  done,  and  the  board  laaaed 
a  licenseb  the  .Ueenw  would  be  Talld  in  the 
first  Instance  notwlthstandinsr  the  fact  that 
Boeh  tacts  wen  not  shown  upon  the  Iblnntes 
of  the  board's  proceedings. 

Whethw  the  appellant,  by  constmcUnr  the 
ferry  where  he  did  oonstmct  it,  trespassed 
upon  proper^  belonging  to  the  respondent, 
was  an  Issue  which  could  have  been  tried  in 
the  case  under  the  pleadings;  but  that  issue 
was  cme  presented  by  the  answer. 

Objection  was  also  made  to  the  Introduc- 
tifm  of  the  record  <tf  the  board  of  commls- 
sioneES  on  November  20, 1907,  and  the  license 
issued  to  the  appellant  herein,  tor  the  reason 
that  there  is  a  variance  between  the  order 
of  the  boaiA  and  tbe  Itcense  as  to  tbe  location 
of  tbe  ferry.  In  the  order  of  the  board  it  Is 
recited  that  a  petition  was  under  considera- 
tion for  the  establishment  of  a  ferry,  "at  a 
point  200  feet  north  of  the  north  end  of  the 
island,  shown  on  United  States  government 
plat,  on  lot  10,  section  20,  township  46  North, 
R.  1  B.  B.  M..  across  the  St.  Joe  river  at 
that  point";  while  In  the  license  the  place 
of  location  la  described  as  follows:  "To  keep 
a  ferry  on  the  St.  Joe  river  at  the  head  of 
navigation."  It  does  not  appear  that  the 
place  of  location  fixed  by  the  license  Is  any 
diCFerent  from  that  fixed  In  the  order.  The 
head  of  navigation  may  be  200  feet  north  of 
the  north  end  of  the  Island,  as  shown  in  tbe 
order,  and  there  is  nothing  to  show  that  the 
applicant  did  not  locate  the  ferry  at  tbe 
place  designated  In  the  order  and  as  describ- 
ed in  his  license. 

For  the  foregoing  reasons,  tbe  Judgment  In 
this  case  is  rieversed,  and  a  new  trial  is  or- 
dered. Costs  awarded  to  the  appellant. 

AIIJSHIB  and  SULUVAN,  JJ.,  concnr. 


HIBLER  et  aL  v.  SMITH  ct  al. 
(Bopzeme  Gonrt  of  Idaho.   Nov.  14,  1911.) 

BEVnw  OF  SVIDEHCE. 

Evidence  ezamiaed,  and  held  satBcient  to 
support  the  verdict  and  Judgment  ai  to  the  first 
thiee  causes  of  action,  and  insufficient  to  sup- 
port tiM  Judgment  as  to  the  fourth  cause  of  ac- 
tion. 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;  Robert  N.  Dunn,  Judge. 

Action  by  O.  F.  Hlbler  and  others  against 
Grant  Smith  and  others.  Judgment  for 
plaintiffs,  and  d^endants  appeal.  Affirmed 
in  part,  and  reversed  in  part. 


McBee  ft  iM  Tdne  and  Oharlea  U  Helt- 
man,  for  apptilants.  J,  I*,  McClear,  lor  re- 
spondents. 

AILSHIB,  J.  In  this  case  the  plalntlfb 
sued  on  four  causes  of  actl(m.  Defendants 
admitted  the  first  cause  of  action,  and  made 
a  tender  Into  court  of  tbe  amount  due. 

It  Is  claimed  on  this  appeal  that  the  evi- 
dence Is  not  sufficient  to  support  the  ver- 
dict and  Judgment  on  the  other  three  causes 
of  action.  The  evidence  is  sufficient  to  sup- 
port the  Judgmoit  as  to  SU  but  the  fourth 
cause  of  action,  and  as  to  that  there  is  a 
total  lack  of  material  or  substantial  evidence 
to  support  the  dalm  there  alleged. 

The  Judgment  wOl  be  affirmed  as  to  the 
first  three  causes  of  action,  and  is  hereby 
reversed  as  to  the  fourth  cause  of  actimi, 
and  the  case  Is  hereby  remanded,  with  di- 
rection to  grant  a  new  trial  on  the  fourth 
cause  of  action.  Costs  of  appeal  vriU  be 
equally  divided  betwent  app^ants  and  re- 
spondents. 

STEWART,  a  Jh  and  SULLIVAN,  J., 
concur. 


FENTON  V.  BOARD  OF  COU'RS  OF  ADA 

COUNTY. 

(Supreme  Court  of  Idaho.   Oct  90^  1811.) 
(BvUaiiu  hy  the  Court.) 

1.  ScnOOU  AND  SCBOOL  DiSTBICTB  (S  103*)— 
CODNTT  BOABDS— AfFEAX  FBOlf  DGOISIOV. 

Under  the  provisions  of  aection  1950  of  the 
Rev.  Codes,  an  appeal  may  lie  taken  from  any 
act,  order,  or  proceeding  of  the  board  of  coun- 
ty commissionerB  by  any  person  aggrieved  ^ete- 
by,  or  by  a  taxpayer  of  the  county. 

[Kd.  Note.— For  otlier  eases,  see  Schools  and 
School  Districts,  Dec  Dig.  {  103.*] 

2.  Schools  and  Scqooi,  Disteicts  (S  103*)— 

COUNTT  B0ABD8— APPKAZ.  IBOM  DECISIOK. 

Heldf  under  tbe  proTlsions  of  said  section, 
that  an  appeal  may  be  taken  from  the  order  of 
the  board,  making  a  levy  of  taxes  under  the 
provisions  of  section  60  of  the  school  laws  of 
1911  (Sess.  Laws,  p.  610). 
„IEd.  Note.--For  other  cases,  see  Schools  and 
Scbool  DiBtricts,  Dec  Dig.  |  ICS.*] 

3.  FoBUXB  Case  Distinquished. 

The  case  of  Feltham  v.  Board  of  Coun^ 
Commissionera,  10  Idaho,  182,  77  Pac.  332, 
cited  and  distinguished. 

4.  Schools  and  Sohooi.  Distbiots  ({  lOS*)* 

CODNTT  BOABDS— AraCAZ.  nOK  DEOISXON— 

Pbocxdubb. 

,  that  It  was  not  reversible  error  to 

admit  in  evidence  the  stipulation  of  facts  in 
tbe  case. 

— ;  Note.— For  other  cases,  see  Scbo^  and 
lool  Districts,  Dec.  Dig.  |  103.*] 

5.  ICANDAwn  d  4*)— Natvbx  or  Rbioedt— 
BxisTsnoi  or  Otheb  Reuedt. 

Where  an  appeal  is  given  by  law,  and  such 
appeal  is  not  a  plain,  speedy,  and  adequate 
remedy  In  the  doe  course  of  law,  a  resort  may 
be  bad  to  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  8  934 ;  Dec  Dig.  |  4.*] 


•For  otlwr  osMs  m*  sam*  topic  and  ■wUob  NUHBBR  la  Dee.  Dig.  ft  Am.  Dig.  Kay  Ne.  Berlaa  *  Kep'r  I&dezM 
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6.  Taxation  (|  25*)— CoNSriTimoNAL  Pboti- 
Bion— CoNffiBucnoH. 

^n&e  proviBiona  of  section  2  of  article  7  of 
the  ConsututioD,  which  declares  "that  the  Leg- 
iBlature  shall  provide  such  revenue  as  may  be 
□eedfol  by  levying  a  tax  by  valnatioQ,"  etc., 
applies  to  the  raising  of  revenue  for  state  pur- 
poses. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  f  59 ;  Det  Dig.  {  25.*] 

7.  GOUNTIBS  (i  24*)  —  MUHICIPAX.  COBPOBA- 
TlOItS  (I  78*)— POWKE  TO  Tax— COKSTITU- 
TIOnAL  FBOTinOHa. 

Under  the  provisions  of  section  6  of  article 
7  of  the  Constitution,  the  Legislature  Is  pro- 
hibited from  imposing  taxes  for  the  purpose  of 
any  county,  city,  town,  or  othar  municipal  coi^ 
poration,  but  may  by  law  vest  in  the  corporate 
authorities  the  power  to  assess  and  collect  tax- 
es for  ail  puriKwes  of  such  corporations. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Big.  {  24;  Dec.  Dig.  1  24;*  Municipal 
Corporations,  Cent  Dig.  IS  177,  178;  Dec. 
Dig.  S  73.*] 

8.  Counties  (i  24*)  —  Municipal  Corpoea- 

TIONB  (S  73*)— POWEB  TO  TAX— C0H8TITU- 

TIONAL  PaOVISIONB. 

Held,  that  said  section  is  an  inhibition  on 
the  Legislature  from  imposing  taxes  for  any  of 
the  purposes  mentioned  in  said  section. 

[Bd.  Note,— For  other  cases,  see  Counties, 
Cent  Dig.  I  24;  Dec  Dig.  |  24;*  Municipal 
Corporations,  Gent.  Dig.  H  177.  178;  Dec 
Dig.  I  78.*] 

9.  Schools  ahd  School  DiBTBioia  <|  99*)— 
Taxation  —  Oonstitutional  Fbotibiokb  — 
"Municipal  Corpobation." 

Held,  that  a  school  district  Is  not  a  "mu- 
□iclital  corporation,"  within  the  meaning  of 
aaid  section  8,  art.  7,  of  the  Gonstitntion. 

[Ed.  Note.— For  other  cases,  see  Schools  and 

School  Districts,  Dec.  Dig.  {  99.* 

For  other  definitions,  see  "Words  and  Phras- 
es, Tol.  6.  pp;  462&-4S27;  toL  8,  p.  7726.] 

10.  Schools  and  School  Distbicts  ({  10*)— 
establishmbkt  —  constitutional  peovi- 

SION8. 

Under  the  provisions  of  section  1.  art  9, 
of  the  stale  Constitution,  it  Is  made  the  duty 
of  the  L^lslature  to  establish  and  maintain  a 
general  uniform  and  thorough  system  of  pub- 
lic, free  common  schools,  and  the  Legislature 
has  a  large  discretion  under  the  provisions  of 
the  Constitution  in  making  laws  to  accomplish 
said  purpose. 

[Ed.  Note.— V^r  other  nses,  see  Schools  and 
School  IM8trtet^  Dec  Dig.  g  10.*} 

IL  OoTTNTiEs  (I  81*>— Dtmra  OJ  OmcBas— 
Constitutional  Pbotibions, 

Under  the  provisions  of  section  11  of  ar- 
ticle 18  of  the  Constitution,  county,  township, 
and  precinct  officers  must  perform  such  duties 
as  shell  be  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  gS  118-121 ;  Dec.  Dig.  1  8L*] 

12.  Schools  and  School  Distbicts  (|  99*)— 
Taxation— Constitutional  Pbotisiohs. 
Under  the  provisions  of  the  Constitution, 
the  Lefdslature  had  the  authority  to  require 
the  board  of  county  commissioners  of  each 
'County  to  levy  a  tax  of  not  less  than  five  mills 
nor  more  thaxt  ten  mills  on  each  dollar  «f  tax- 
able prai>erty  In  thdr  respective  counties,  for 
school  purposes. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  {  99.*] 


IS.  ScHoou  AND  School  Distxictb  ^  99*)— 
Taxation— Constitutional  Pbotisions. 
Hel4,  that  section  65  of  an  act  providing 
a  code  of  laws  on  education  for  the  public 
school  system  of  Idaho,  etc  (Sess.  Laws  19111 
p.  61(Q,  is  not  repugnant  to  the  provisions  of 
the  itate  Constitution,  and  that  its  provisions 
are  mandatory. 

[Ed.  Note.— For  other  cases,  see  SdioolB  and 
School  Districts,  Dec.  Dig.  |  Ml*] 

AUshle,  J,,  dissenting. 

Appeal  from' District  Court.  Ada  Oomtty; 
Carl  A.  Davis,  Judge. 

Appeal  by  James  A.  Fenton  from  an  order 
of  the  Board  of  Oount7  Commissioners  of 
Ada  County,  levying  a  tax  of  three  mills  on 
the  dollar  for  general  school  purposes  for  the 
county  for  the  year  1911.  From  a  Judgment 
for  the  taxpayer,  the  Board  of  County  Com- 
mlBsloners  appeals.  Affirmed. 

D.  C.  McDongall,  Atty.  Gen..  J.  H.  Petai^ 
son  and  O.  H.  Van  Dnyn.  Asst  Attys.  Gen.. 
Charles  P.  McCarthy,  Pros.  At^..  and 
MaiUn  ft  Martin,  for  aiq;>eUant  Wyman  ft 
Wyman,  for  resiKmdent 


SULLIVAN.  J.  This  Is  an  appeal  from  an 
order  of  the  board  of  county  commissioners 
of  Ada  county,  whereby  they  levied  a  tax  of 
three  mills  on  the  dollar  on  all  taxable  prop- 
erty In  Ada  tounty,  for  general  school  pur- 
poses. An  ai^>eal  was  taken  from  said  order 
of  the  board  to  the  district  court,  and  after 
a  trial  before  that  court  the  order  of  the 
board  was  set  aside,  and  Judgm^t  against 
the  commissioners  entered,  and  the  cause 
was  remanded  to  the  board,  with  directions 
to  proceed  in  accordance  with  law,  from 
which  judgment  the  board  of  county  com- 
missioners appeal.  Upon  perfecting  the  ap- 
peal to  the  district  court,  the  board  appeared 
and  moved  to  dismiss  the  appeal,  on  the 
ground  that  the  order  In  question  was  not  an 
appealable  order,  and  tliat  if  the  appellant 
had  any  remedy  it  was  by  mandamus. 

[1,  2]  The  question  of  v^bether  an  appeal 
lies  from  such  an  order  of  the  board  Is  pre- 
sented on  this  appeal.  It  Is  provided  by  sec* 
tlon  1950  of  the  Rev.  Codes  that :  "An  appeal 
may  be  taken  from  any  act,  order  or  proceed- 
ing of  the  board  by  any  person  aggrieved 
thereby  or  by  any  taxpayer  of  the  county 
when  any  demand  is  allowed  against  the 
county,  or  when  be  deems  any  such  act,  or- 
der  or  proceeding,  Illegal  or  prejudicial  to 
the  public  Interests."  In  Village  of  Ho  t. 
Ramey,  18  Idaho,  642,  112  Pac.  126,  in  con- 
struing said  section  1950,  this  court  said: 
"That  section  of  the  statute,  however,  au- 
thorizes an  appeal  to  be  taken  by  a  taxpayer 
in  the  county  from  any  order  which  he  may 
deem  prejudicial  to  the  public  interest.'* 
Said  order  affects  eT»y  taxpayer  In  the 
county.  Inasmuch  as  It  fixes  a  rate  of  taxa- 
tion upon  all  of  the  property  In  the  county. 
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and  la  therefore  an  appealable  OTder  under 
ttae  provlBbHiB  of  Bald  aeetton. 

[S]  In  tbe  case  of  Feltham  r.  Board  of 
Connty  GomiulaBlonerBt  10  Idaho,  1B2,  T7  Pac. 
332,  thla  court  held  that  the  statute  anthor- 
lifng  appeals  from  the  wder  of  the  txMird  (tf 
county  comml8sl(nierB  does  not  authorise  an 
aroeal  from  an  order  of  the  board  of  eqiudl- 
satlon,  and  that  a  board  of  equallsatloD  Is  a 
eonstltutlimal  body,  exercising .  powers  and 
•dutiee  separate  and  distinct  from  those  ez> 
ardsed  by  tbe  board  of  commissioners,  and 
It  therefore  has  no  application  to  this  case, 
as  this  Is  an  appeal  from  an  order  of  the 
board  of  county  commissioners  and  not  from 
the  board  of  equalization. 

[4]  The  second  pohit  raised  on  this  appeal 
is  as  to  whether  the  court  erred  In  admitting 
In  evidence  the  stipulation  of  facts  entered 
into  by  counsel,  fiald  stipulation  of  factd 
contelns  much  matter  that  Is  Irrevelant  and 
immaterial  In  this  case,  but  we  do  not  think 
It  was  reversible  error  to  admit  It 

IB]  It  is  next  contended  by  the  appellant 
that  mandHmns  Is  the  proper  remedy,  and 
not  api>eal.  We  have  above  held  that  an  ai>- 
peal  would  lie  from  said  order  of  the  board, 
under  the  provisions  of  section  19D0.  An  ap- 
peal in  some  cases  may  not  be  a  plain, 
speedy,  and  adequate  remedy  In  the  due 
course  of  law,  although  an  appeal  might  be 
given  by  statute,  and  In  sndi  cases  a  re- 
sort may  be  had  to  mandamus.  However, 
where  an  appeal  Is  provided  by  law.  If  a 
party  concludes  that  an  appeal  will  be  as  ef- 
fecttve  for  his  purpose,  and  secure  to  him  an 
adequate  remedy,  he  may  proceed  by  appeal; 
and  If  the  plaintiff  in  this  case  so  concluded, 
as  he  evidently  did,  he  certainly  had  a  right 
to  that  remedy,  and  could  thereby  obtain 
such  r^ef  as  an  appeal  affords,  even  if  he  Is 
not  able  to  procure  thereby  all  the  relief  to 
which  he  is  in  fact  entitled.  There  Is  noth- 
ing In  the  contention  of  appellant  that  plaln- 
tUTs  only  remedy  was  by  mandamus. 

Tbe  dedston  of  this  case  Involves  the  prop- 
er construction  of  section  6Q  of  an  act  of  the 
Legislature,  providing  a  code  of  laws  on  edn- 
catlrai  for  the  public  school  system  of  Idaho, 
«te.  <8esB.  I«W8  1911,  p.  SIO),  which  section 
18  as  follows:  "For  the  purpose  of  establish- 
ing and  maintaining  public  schoofs  In  the 
several  counties  of  the  state,  the  board  of 
county  commissioners  of  eadi  county  shall, 
at  the  time  of  levying  the  taxes  for  state  and 
county  purposes,  levy  a  tax  of  not  less  than 
five  (B)  mlUs  nor  more  than  ten  (1(9  mills  on 
each  dollar  of  taxable  property,  In  tbett  re- 
q)ectlve  counties,  for  school  purposes.  Said 
taxes  must  be  assessed  and  collected  In  each 
county  aa  othw  taxes  for  state  and  county 
purposes.  For  the  further  support  of  the 
public  schools,  there  shall  be  set  apart  by  flie 
county  treasurer  of  each  conn^  and  placed 
in  tbB  county  school  fund  all  mon^  arising 
from  fines,  forfeitures  or  breaches  of  any 


of  the  public  penal  laws  of  Qie  state."  Is 
that  section  oonstitutlonal  and  mandatory? 

[B]  It  is  contended  by  counsel  that  the 
commlaslonerB  had  the  dlscretltm  to  Investi- 
gate and  make  such  levy  of  taxes  as  would 
swply  the  necessities  of  the  sdbool  district 
(provided  th^  had  the  authorlly  to  make 
any  levy  whatever,  which  is  also  doiied  by 
connsel);  and  they  also  contend  that  when 
the  board  uerdsed  that  discretion,  and 
made  the  levy  and  ascertained  the  amount 
necessary,  that  their  action  therein  became 
final,  and  cannot  be  Inquired  into  by  the 
courts,  and  in  support  of  that  contaitlon  Is 
cited  section  2  of  article  7  of  the  OonsUtu- 
tion,  which  reads  In  part  as  follows,  "The 
Legislature  shall  provide  such  revenue  as 
may  be  needful  by  levying  a  tax  by  valua- 
tion," etc.  Connsel  contend  that  said  section 
is  a  restriction  on  the  power  of  the  L^sla- 
ture,  and  that  the  Legislature  cannot  levy 
or  authorize  the  levy  of  any  tax  In  an  amount 
in  excess  of  what  Is  "needful"  or  necessary 
for  the  pnrpose  for  which  It  is  levied,  and  an 
attempt  to  authorize  an  excessive  levy  la 
contrary  to  said  provision  of  the  Constitu- 
tion, and  void.  The  part  of  said  section 
above  quoted  commands  the  Legislature  to 
provide  such  revenue  as  may  be  needful  by 
"levying  a  tax  by  valuation,"  etc.,  and  ap- 
plies particularly  to  revenue  for  state  pur- 
poses, and  contemplates  that  only  "needful" 
revenue  shall  be  collected,  and  that  means 
suffldrat  revenue  for  the  purpose  for  which 
it  was  intended;  and  the  L«sislature  must 
decide  that  question,  so  far  as  state  taxes 
are  concerned.  That  section  must  be  con- 
strued with  other  sections  of  the  Gonatltu- 
tlon. 

[7,  t]  Section  6  of  article  7  of  the  Consti- 
tution provUeB  as  follom:  **The  Legislature 
shall  not  Impose  taxes  for  the  pvrpoae  of 
any  county,  city,  town,  or  oth»  municipal 
corporation,  bnt  may  by  law  Invest  in  the 
corporate  authorities  thereof,  respectively, 
the  power  to  assess  and  collect  taxes  tor  aU 
purposes  of  such  corporations."  That  sec- 
tion is  an  Inhibition  on  tbe  Leslslatnie  from 
Imposing  taxes  for  the  purpose  of  any  ooun- 
ty,  dty,  town,  or  other  munldpal  corpora- 
tion, and  gives  ^  necessary  to  do  so)  the 
Legislature  pow«  to  vest  In  the  corporate 
authorities  of  such  munldpalitiea  the  power 
to  assees  and  collect  taxes  for  all  purposes  of 
sndi  corporations.  That  section  emphasises 
the  fact  that  the  provisions  of  said  section  2 
of  article  T  authorize  the  Legislature  to  levy 
taxes  for  state  purposes,  and  not  for  county 
or  municipal  purposes. 

[I]  It  Is  contended  by  counsd,  under  the 
provisions  of  said  section  6  of  article  7,  that 
the  Legislature  has  no  power  to  authorize  or 
command  the  county  commissioners  to  make 
a  tax  levy  of  any  kind  for  the  benefit  of 
the  school  diatrlcta  of  the  respective  counties, 
for  the  reason  that  such  districts  are  munlc- 
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Ipal  corpora tlonfl,  and  hare  the  right  to  levy 
all  needfal  taxes,  without  any  Interference 
from  the  board  of  county  eommlssloners  or 
the  Legl8lattir&  We  are  unable  to  agree  with 
that  contention.  We  do  not  think  that  a 
school  district  la  a  municipal  corporation 
within  the  meanlnc  of  that  term  as  used  In 
said  section  6. 

DUlon,  In  his  work  on  Municipal  Corpora- 
tions, i  24,  classifies  school  districts  as  quasi 
corporations  with  most  limited  powers;  and 
It  is  said  in  28  Gyc.  131,  referring  to  school 
districts,  that  "such  bodies,  although  not  'mu- 
nicipal corporations'  nor  'municipalities'  in 
the  proper  sense,  must  be  construed  as  fall- 
ing within  such  terms  in  a  oonatitntlon,  stat- 
ute, or  other  inatromentt  If  such  appears  to 
be  the  Intention." 

We  do  not  think  it  was  the  Intention  of 
the  framera  of  the  Constitution,  or  of  the 
Legislature  In  enacting  laws  in  regard  to 
school  districts,  to  treat  them  as  municipal 
corporations.  An  act,  approved  March  11, 
1803  (Sess.  Laws,  p.  198),  which  Is  an  act  en- 
titled "An  act  to  establish  and  maintain  a 
system  of  free  schools,"  declares  regularly 
organized  school  dLotrlcts  to  be  bodies  cor- 
porate. Section  34  of  said  act  is  as  follows : 
"Each  regularly  organized  school  district 
in  this  state  is  hereby  declared  to  t>e  a  body 
corporate  by  the  name  and  style  of  school 

district  number  In  the  county  of  

state  of  Idaho;  and  In  that  name  the 
trustees  may  sue  and  be  sued,  hold  and  con- 
vey property  for  the  use  and  benefit  of  such 
district,  and  make  contracts  the  same  as  mu- 
nicipal corporations  In  this  state.!' 

The  Legislature  then  merely  declares 
school  districts  to  be  bodies  "corporate,"  and 
not  "municipal  corporations,"  and  the  lan- 
guage of  said  section  accentuates  the  Idea 
that  the  Legislature  did  not  consider  tbem 
municipal  corporations,  as  it  Is  further  pro- 
vided in  said  section  that  such  districts  may 
"make  contracts  the  same  as  municipal  cor- 
porations." Had  the  Legislature  considered 
them  municipal  corporations,  it  would  not 
have  provided  that  such  districts  could  make 
contracts  the  same  as  municipal  corpora- 
tions. The  framers  of  the  Constitution  did 
not  recognize  school  districts  as  "municipal 
corporations.*'  Article  12  of  the  Constitution 
of  this  state  Is  devoted  to  the  subject  of  mu- 
nicipal corporations,  and  It  nowhere  m&i- 
ttons  school  districts,  and  we  do  not  think  It 
includes  them.  While  school  districts  are  a 
part  of  the  county  organization,  thc^'  are  sub- 
divisions created  by  law  for  convenience  and 
efficiency  In  admlnistsation,  and  the  Constitu- 
tion provides  for  a  county  auperintendent  of 
pnbllc  instruction  (see  article  1%  S  6),  whose 
dntiea  must  be  prescribed  by  law,  and  nnder 
the  law  such  officer  is  placed  In  general  su- 
pervlslon  of  the  district  schools. 

In  McCabe  v.  Oarpenter,  102  Cal.  469,  36 
Pa&  836,  the  court  said:  "Public  and  munic- 
ipal oorporatlona  are  both  mentioned  In  the 


section  quoted  from  the  Constitution.  But  I 
think  school  districts  have  generally  been 
considered  a  part  of  the  county  organization, 
and  so  they  are  regarded  In  the  statute  un- 
der consideration." 

In  the  Constitution  of  California,  school 
districts  are  not  considered  municipal  corpo- 
rations, but  a  part  of  the  county  organiza- 
tion. In  the  states  of  CaUfomla,  Oolorado, 
South  Dakota,  Nebraska,  Montana,  and 
Washington,  they  have  constitutional  pro- 
visions similar  to  our  own,  and  in  those 
states,  as  we  understand  their  statutes,  the 
county  commissioners  or  county  sopervlsora 
are  authorized  to  levy  taxes,  within  mini- 
mum and  maximum  limits,  similar  to  this 
state,  and,  so  far  as  baa  been  called  to  our 
attention,  every  state  having  constitutional 
provisions  like  our  own,  not  only  permits 
district  levies,  but  authorizes  a  levy  by  the 
county  board  for  the  nee  and  benefit  of  the 
school  districts. 

The  Oonatitutlon  of  Illinois  ivovldes  that 
the  corporate  authorities  of  countlea,  town- 
ships, school  dtotricts,  cities,  towns*  and  vU- 
Uges  may  be  vested  with  power  to  assess 
and  collect  taxes  for  eorpoiate  purposes.  It 
will  be  noted  that  school  dlstrlcti  are  thers 
mentioned,  and  the  LegUlatnre  Is  there  au- 
thorized to  vest  In  such  districts  the  power 
to  assess  and  collect  taxes  for  corporate  pn^ 
poses.  This,  however,  has  not  prevatted  the 
Legislature  from  antiiorlilng  a  oonnty  levy 
(Rev.  Stat.  1908.  p.  1962).  and  also  a  district 
levy  (page  1944).  The  Le^atnre  of  tDli 
state  no  doubt  has  the  authority  to  authorise 
school  dlstrlcta  to  assess  and  collect  taxes 
tor  district  purposes;  bat,  as  it  has  not  dele- 
gated that  entire  power  to  such  districts,  It 
no  doubt  cooiduded  that  the  provisions  of 
section  1,  art  7,  of  the  ConstltutlfflD,  could 
be  more  etTectively  carried  out  by  reqnlrtng 
the  boards  of  commlssloiteni  to  levy  a  tax 
tor  that  purpose  betwem  a  minimum  and 
maxlmnm  rate,  as  prescribed  by  law,  which 
we  think  It  had  the  power  to  do. 

Prior  to  statehood,  the  Legislature  had  ab- 
scdute  control  of  the  conunon  schools.  It  es- 
tablished a  system  of  public  schools  which  It 
no  doubt  believed  to  be  best  suited  to  the 
needs  of  our  pe(^le;  there  betng  no  constlta- 
tional  pr^blUon  against  audi  action.  In  1866 
the  territorial  Legislature  passed  an  act,  enti- 
tled "An  act  to  establlsta  a  common  school 
system,  and  to  provide  for  the  maintenance 
and  supervision  of  public  schools."  Third 
Terr.  Sess.  Laws,  p.  122.  The  second  section 
of  that  act  provided  as  follows:  "For  the  pur- 
pose of  establishing  public  schools  In  the  var- 
ious counties  of  this  territory,  It  shall  be  the 
du^  of  the  county  commluloners  of  each 
county  at  the  time  of  levying  the  taxes  for 
county  and  territorial  purposes  to  levy  taxes 
of  not  less  than  one  and  a  half  mills  nor  more 
than  two  mills,"  and  that  provision  remained 
in  force  with  slight  changes  until  the  adop- 
tion of  oar  C^nstituOou. 
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lIBlTbe  framers  of  the  Constltntion  rec- 
ognized the  great  Importance  of  education, 
and  tb^  proposed,  and  the  people  adopted, 
section  1  of  article  9,  which  1b  as  follows: 
•The  stability  of  a  republican  form  of  govem- 
meut  depending  mainly  upon  the  Intelligence 
of  the  people.  It  shall  be  the  duty  of  the  Leg- 
islature of  Idaho,  to  establish  and  maintain 
a  general,  uniform  and  thorough  system  of 
pnbiic,  free  common  schools." 

Thus  we  find  that  since  1S66  down  to  the 
present  time  the  words  "establish  and  main- 
tain" hare  been  an  Integral  part  of  our  com- 
mon school  system.  From  our  statutes  and 
Constitution,  there  can  be  no  doubt  as  to  the 
purpose  of  the  people  regarding  the  common 
schools.  The  great  object  sought  was  the 
creation  of  a  public  school  system  that  would 
be  efficient  and  enduring;  and  wblle  that  du- 
ty was  Imposed  on  the  Legislature  by  the 
Constitution  a  large  discretion  was  given  to 
It,  in  which  to  "establish  and  maintain  a  gen- 
uniform,  and  thorough  system  of  public, 
free  common  schools,"  and  the  history  of  the 
public  schools  of  tbls  state  shows  that  the 
Legislature  has  efficiently  and  wisely  car- 
ried ont  said  provision  of  the  Constitution  In 
the  enactment  of  general  laws  for  tbat  pur- 
pose. Schools  cannot  he  established  or  main- 
tained without  revenue,  and  there  is  no  In- 
hibition In  the  Constltntion  on  the  Legislature 
from  delegating  the  authority  to  raise  revenue 
for  that  purpose  to  proper  local  officers.  The 
legislative  branch  of  tbe  government  has  the 
exclusive  power  of  taxation,  except  as  limited 
by  the  Constitution,  aud  has  authority  under 
the  Constitution  to  delegate  that  power,  with- 
in tbe  provisions  of  the  Constitution,  to  mu- 
nldpalltles  or  their  officers.  See  2  Dillon, 
Municipal  Corporations  (3d  Bd.)  I  740. 

As  stated  in  Robinson  t.  Sohenck,  lOZ 
Ind.  307,  1  N.  E.  688:  "It  cannot  be  donbted 
that  tlie  Legtolature  may  delegate  to  local 
officers  the  power  to  make  rules  tor  the  gov- , 
enunent  of  local  sdioola  and  to  levy  taxes  for 
their  support;  and,  If -tbls  be  true,  It  neces- 
■arlly  results  tliat  It  Is  a  valid  exercise  of 
powra*  to  enact  a  statute  for  that  purpose^  If 
a  valid  statute  is  enacted,  committing  to  the 
local  officers  the  power  to  govern  schools  and 
raise  revenues  for  their  maintenance,  the 
Legislature  does  provide  for  a  astern  of 
conunon  schools  *by  4aw,'  and  this  la  what 
tbe  Constitution  requires." 

it,  nndw  said  provision  of  the  Gonstltn- 
tion,  tbe  Legislature  has  1^  gneral  law  made 
proTlslona  for  the  government  and  support 
of  the  common  schools  by  providing  suitable 
machinery,  and  commitUng  the  details  of 
its  operation  to  local  officers,  they  then  have 
oomi^led  yrlfh  the  iffovMons  of  said  section 
1  of  article  9  of  tbe  Constitution.  The  Leg- 
islature mli^it  del«Bate  tbe  exdnslve  author- 
ity to  the  board  of  trustees  pf  each  district 
to  levy  •  tbe  taxes  for  school  purposes  within 
its  district;  but  tbe  L^lslature  has  not  done 
so.  However,  Sack  district  may  levy  a  spe- 
■dal  tax,  and  the  board  of  commissioners  la 


authorized  to  levy  not  less  than  five  mills  and 

not  more  than  ten  mills,  to  be  apportioned 
among  tbe  districts  as  provided  by  law. 

It  was  well  known  tbat  there  vr&ce  school 
districts  In  the  state  containing  a  small 
amount  of  taxable  property  and  that  it  would 
be  Impossible  without  classification  to  raise 
a  sufficient  amount  of  money  by  taxation  on 
such  propwty  to  maintain  the  sdiool  in  such 
district  for  tbe  time  required  by  law;  and 
the  method  adopted  by  tbe  Legislature  in  re- 
quiring tbe  several  hoards  of  county  commis- 
sioners to  levy  a  tax  of  not  less  than  five 
mills  nor  more  tban  ten  mills  for  public 
school  purposes,  and  to  divide  It  among  tbe 
districts,  as  provided  by  law,  would  asslM; 
the  weaker  districts,  and  thus  enable  tbem  to 
give  the  children  in  such  districts  the  re- 
quired amount  of  schooling  per  year. 

[11]  Article  18  of  the  Constitution  Is  In 
regard  to  county  organization  and  govern- 
ment, and  section  11  of  that  article  provides 
tbat  county,  township,  and  precinct  officers 
shall  perform  such  duties  as  shall  he  pre- 
scribed by  law. 

[12, 13]  This  court  held,  In  Fremont  County 
V.  Brandon,  6  Idaho,  482,  56  Pac.  264,  that 
the  powers  of  the  board  of  county  commis- 
sioners were  statutory  and  limited,  and  that 
such  boards  can  only  exercise  those  powers 
granted  to  them  by  tbe  statute.  In  Conger 
V.  Commissioners  of  Latah  County,  5  Idaho, 
347,  48  Pac.  1064,  tbls  court  held  that  the 
county  commissioners  have  only  such  juris- 
diction and  power  as  Is  conferred  on  tbem 
by  law.  Tbe  only  power  that  such  boarda  have 
conferred  on  them  by  the  laws  of  this  state 
In  regard  to  levying  taxes  for  common  school 
purposes  Is  contained  In  said  section  65,  and 
the  ojjily  power  given  them  there  Is  to  levy 
a  tax  of  not  l^a  tban  five  mills  nor  more  than 
ten  mills  on  tbe  dollar.  They  have  no  stat- 
utory power  to  levy  a  school  tax  of  less  tban 
five  mills,  and  If  they  have  no  statutory  pow- 
er to  do  so,  then  they  have  no  anthorlty 
whatever  to  do  so.  As  tbe  Legislature  has 
granted  the  board  power  to  levy  a  school 
tax  of  not  less  than  five  mills  and  not  more 
tban  ten,  that  Is  tbe  limit  of  the  board's 
power.  The  Legislature  has  enacted  a  gen- 
eral and  uniform  law  for  the  purpose  of  es- 
tablishing and  maintaining  the  public  schools 
of  the  state,  and  has  provided  by  law  that 
tbe  board  of  county  commissioners  of  the 
sevwal  counUes  should  perform  certain  duties 
in  connection  therewith;  and  said  general  law 
provides  that.  In  order  to  maintain  the  pub- 
lic schools  of  tbe  state,  tbe  board  of  county 
commissioners  of  each  county  shall  levy  not 
less  than  five  mills  nor  more  tban  ten  mills 
each  year,  for  sidiool  purposes  upon  tbe  tax- 
able property,  of  tbe  county,  and  tbat  Is  tbe 
only  poww  granted  to  such  board  in  tbat 
matter.  It  is  clear  ttiat  the  Legislature  la  not 
prohiUted.  either  e^ressly  or  impliedly,  b7 
any  provision  of  tbe  Constitution  from  re- 
quiring tbe  several  boards  of  countr  voat- 
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mlnrionen  to  pnfoTm  snch  dnty,  and  tbat  It 
bAB  toll  iwwer  and  authority  to  fix  a  mln- 
Imom  and  maximum  limit  by  which  the  aev- 
eral  boards  shall  be  govemed  In  levying  audi 
taxes;  and  If  any  district  does  not  receive 
sufficient  mon^  therefrom  then  it  la  1^  to 
the  district  to  proTide  a  special  tax  to  cover 
any  deficiency. 

The  prlndpal  difficulty  seons  to  he  tbat  a 
flve-mlll  levy  will  raise  more  money  than 
many  ot  the  districts  will  need.  If  th»t  be 
true,  it  is  nnfbrtunato:  but  It  la  not  tor  this 
court  to  attempt  to  deprive  tbe  Legislature 
of  any  power  or  authority  ^ven  It  by  the 
people.  The  difficulty  In  this  matter  arises 
out  ot  asseaslDg  the  property  of  the  state  at 
a  mndi  bl^ier  value  than  It  has  heretofore 
been  assessed,  without  changing  the  law  in 
regard  to  the  amount  of  the  levy  to  be  made 
by  the  board  of  county  commissioners,  and  It 
no  doubt  has  been  unfortunate  for  the  people 
to  have  the  assessed  valuation  so  Increased! 
and  the  fixed  levies  not  changed  to  conform 
therewith;  but  this  court  must  take  the  law 
as  it  finds  it,  and  Interpret  It  according  to 
the  dear  intention  of  the  lawmaking  power. 
No  doubt,  if  the  Leglslataxe  had  known  that 
the  assessed  valuation  was  going  to  be  so 
much  Increased,  they  would  have  changed 
the  fixed  levies  at  the  last  session;  but,  as 
they  had  no  Information  of  any  sudb  In- 
crease, no  change  In  the  fixed  levies  was 
made,  and  this  court  has  no  power  to  <aiange 
such  levies. 

The  Supreme  Gaurt  of  Oallfomla,  In  dis- 
cussing the  power  given  to  the  board  of 
trustees  to  levy  a  school  tax  on  lands  out- 
side of  the  city.  In  Tisalia  SavlngB  Bank  v. 
City  of  Tisalia,  1B8  Gal.  206,  M  Pac.  888, 
said:  "The  tact  that  the  board  of  tmsteea 
of  the  city  is  given  power,  at  the  reqvest  of 
the  board  of  education,  to  levy  a  tax  on 
lands  outside  of  the  city  may  afford  a  plaus> 
IMe  ocuse  for  indulgence  in  some  general 
chatty  talk  about  constitutional  principles; 
but  this  power  given  the  board  of  tmsteea 
does  not  violate  any  existing  tahlUtion  of 
the  Conatltntltm  which  has  been  pointed  out 
to  OS.  In  our  opinion,  therefore,  this  con- 
tested power  Is  not  unconstitutional,  but  Is 
valid  and  ^ectlve."  Bee^  also,  Board  of 
Education  v.  Board  of  Trustees,  128  CU.  599, 
02  Pac.  178. 

It  waa  held  by  the  Supreme  Gonrt  ot  Kenr 
tucky,  In  MackMn  v.  Trustees  ct  Common 
School  District  No.  9^  88  Ky.  B82,  11  S.  W. 
eST,  that  the  Legislature  bad  the  constitu- 
tional power  to  authorise  the  trustees  to 
levy  a  tax,  not  exceeding  a  glr&i  rate,  and 
In  Qie  course  of  the  oplniut,  the  court  said: 
"It  la  uived,  however^  that  the  Leglslatttre 
had  no  constitutional  power  to  do  sa  It 
Is  true  the  Leglslatore  must  always  prescribe 
the  rule  nndor  wbldi  the  taxation  Is  Imposed. 
It  must  originate  the  authority.  It  cannot 
refer  ttils  power  to  another  body,  but,  hav- 
ing prescribed  the  rule,  It  need  not  fix  the 
exact  Bom  to  be  raised,  or  the  particulars 


of  the  expenditure.  It  would  often  be  im- 
possible for  it  to  do  so  wisdy,  owtac  to  0ie 
Infinite  variety  of  local  needs  and  Interests. 
Here  It  authorised  the  taxation.  It  provided 
that  It  should  not  exceed  a  certain  sum.  It 
prescribed  the  rule.  It  made  the  law,  while 
the  trustees  merely  give  effect  to  It  One 
1^  l^lslation,  and  the  other  administration. 
Thus  the.  L^flslature  may  unquestionably 
authorize  the  council  of  a  dty  to  order  the 
assessment  and  collection  of  a  tax,  not  ex- 
ceeding  a  certain  sum,  for  a  certain  purpose^" 
See,  also,  Boblnson  v.  Scbenck.  102  Ind.  SOT, 
1  M.  B.  698,  which  Is  a  leading  case  upon 
some  of  the  questions  here  involved. 

It  Is  a  tamlllar  and  fundamental  principle 
ct  construction,  applicable  to  state  Conatltn- 
tlons,  that  the  Legislature  of  the  state  has 
plenary  power  In  regard  to  all  m&tten  of 
l^lalatlon  that  belong  to  or  reside  in  the 
pec^le,  exc^t  when  restricted  by  express 
provisions  or  necessary  implications  in  the 
GcHistitutlon  of  the  state  and  of  the  United 
States. 

It  la  stated  by  Judge  Cooley,  In  his  work 
on  Oonstltutlonal  Limitations  (7tb  £d.)  p.  126. 
as  fdlows:  "In  creatii^;  a  legislative  d^art- 
ment  and  conferring  upon  it  the  legislative 
power,  tlie  people  must  be  undnstood  to  have 
conferred  the  full  and  o(»npleto  power  aa  it 
reste  in.  and  may  he  exercised  by,  the  sover^ 
etgn  power  of  any  country,  subject  <mly  to 
such  rastrtctions  as  tbqr  may  have  seoi  fit 
to  Impose  and  to  the  limitations  wbldi  are 
contained  In  the  Constitution  of  the  United 
States." 

A  state  constitution  Is  not  a  grant  of  power 
to  the  Legislature,  but  a  limitation  upon 
powers  already  pl^»ry. 

In  People  v.  Diaper,  16  N.  Y.  682.  Ohlef 
Justice  Denio,  speaking  for  the  court,  said: 
'The  people  In  framing  the  Ctmstltntlon, 
committed  to  the  Legislature  the  whole  law* 
making  power  of  the  state  wblcli  th^  did 
not  expressly  or  Impliedly  withhold.  Flttiary 
power  In  the  Le^slatnre  for  all  purposes  of 
civil  government  Is  tbe  rule.  A  prohlMtUm 
to  exercise  a  particular  power  Is  an  e»ep- 
tion."  . 

Counsel  tor  appelant  dto  ontaln  decIsl<niB 
to  the  effect  that  taxes  for  munlc^^  pur- 
poses should  be  left  to  the  control  of  munlc- 
Ipal  corporations.  The  rule  there  laid  down 
is  no  doubt  correct  under  the  Constitutions 
of  the  states  from  whence  sudb  decisions 
come,  and  would  be  correct  undw  tJu  pro- 
visions of  sectitm  6  ot  artide  7  <tf  the  Consti- 
tation  above  quoted,  which  moblblto  the 
LeglsIMure  tnm  imposing  taxes  for  the  pur- 
pose ot  any  county,  dty,  town,  or  othw  mn- 
nldpal  corporation.  Howevw,  under  our 
Ctmstltutlon  and  law,  a  sdiool  district  is  not 
a  mnnlcUial  corporatltm;  and  the  Constitu- 
tion makes  It  the  duty  of  the  Legislature  to 
establish  and  maintain  free  public  sdiools, 
and  In  doing  so  may  require  the  boards  of 
county  commissioners  of  the  several  coun- 
ties to  levy  and  oidlect  a  tax  therefor.  We 


Digitized  by 


FENTON      BOARD  OF  C0WB3 


47 


find  no  Inhibition  In  our  Conetltutlon  against 
raeh  L^lBlatlon,  and  we  find  notbln?  In  the 
Constitution  prohibiting  the  Legislature  from 
fixing  a  maximum  and  minimum  amount  be- 
tween which  such  tax  may  be  levied.  The  Leg- 
islature had  full  power  and  authority  to  enact 
said  section  66,  and  it  is  not  repugnant  to  any 
proTlslon  of  the  Constitution,  and  Is  manda- 
tory. Where  boards  of  county  commission- 
ers have  not  complied  with  the  provlsionfl  of 
said  section,  they  ought  to  comply  therewith 
at  once,  or  as  soon  aa  possible. 
^  The  judgment  of  the  district  court  most 
therefore  be  afBrmed,  and  it  Is  so  ordered. 

STEWART,  O.  J.,  concon. 

AILSHIE,  J.  (dissenting).  I  find  myself 
out  of  harmony  with  what  is  said  In  the 
majority  opinion  in  this  case.  It  is  doubt- 
ful if  anything  that  I  may  say  lu  a  diss»it 
Ing  opinion  In  this  case  can  be  of  any  value 
in  any  further  proceeding  in  this  matter,  and 
yet  the  opinion  is  so  violative  of  what  I  con- 
ceive to  be  the  spirit  of  our  Constitution,  and 
the  power  and  authority  of  the  political  de- 
partment of  the  state  government  to  levy  and 
collect  taxes,  that  I  feel  constrained  to  make 
a  few  general  and  passing  observations  on 
what  seems  to  me  to  be  an  unwarranted  and 
unprecedented  exercise  of  Judicial  power  in 
coercing  execntive  and  ministerial  officers 
In  the  exerdse  of  fhelr  discretion  in  making 
tax  levies. 

Before  passing  to  the  main  question  in- 
volved, I  must  pause  to  say  that  I  do  not 
believe  there  exists  under  our  statute  any 
sach  thing  as  the  right  to  appeal  from  an 
order  of  the  board  of  county  commissioners, 
fixing  tax  levies.  Such  a  right,  In  my  Judg- 
ment, has  never  been  granted  by  the  L^is- 
lature,  and  it  was  never  anticipated  that  any 
one  diould  have  the  right  to  appeal  from  an 
order  fixing  the  rate  of  taxation.  If  this 
thing  can  be  done,  it  lies  in  the  power  of  any 
taxpayer  to  lock  the  wheels  of  county  govern- 
ment by  appeals  and'  continued  litigation, 
and  in  the  meanwhile  leave  the  county  with- 
out revenue  or  the  means  of  meeting  the 
current  expenses  of  county  govemm^t.  Sec- 
tion 1950  of  the  Revised  Codes,  which  grants 
the  right  of  appeal  "from  any  act,  order  or 
proceeding  of  the  board."  is  found  in  article 
5  of  diapter  2  of  Utie  U  of  the  PoUtical 
Code.  This  article  is  dealing  purdy  with 
"county  finances  and  claims  against  the  coun- 
This  section  has  reference  soldy  to  such 
acts,  ordMTs,  and  proceedings  of  a  board  of 
county  commissioners  performed  by  them  as 
audi  offlcers,  and  does  not  tiave  reference  to 
uHm  which  might  with  equal  propriety  have 
been  imposed  upon  any  other  pers<m  or  offi- 
cial, and  which  have  been  for  convenience 
imposed  upon  the  board  of  county  commls- 
sloners,  and  which  acts  constitute  separate 
and  Independent  acts  from  those  ordinarily 
dlscbar^  by  a  board  of  county  commla- 
alniwi. 


This  principle  was  fully  and  clearly  recog- 
nized In  Feltham  v.  Board  of  County  Com- 
mlssloners,  10  Idaho,  182,  77  Pac.  832.  That 
was  an  appeal  from  an  order  of  the  board  of 
commissioners  when  sitting  as  a  board  of 
equalization.  This  court  held  In  that  case 
that  the  statute  did  not  authorize  an  appeal 
from  an  order  of  the  board  of  equalization. 
In  the  course  of  that  opinion.  It  was  said: 
"It  is  also  worthy  of  observation  that  the 
board  of  county  commissioners,  as  such,  meet 
at  stated  periods  for  the  transaction  of  the 
regular  county  business,  but  at  none  of  these 
meetings  are  they  authorized  to  equalize,  as- 
sessments, or  to  sit  as  a  board  of  equaliza- 
tion.  On  the  other  hand.  It  Is  provided  by 
law  that  they  shall  meet  at  a  specified  time 
each  year  as  a  board  of  equalization,  and 
examine  the  assessment  roll,  and  equalize 
the  assessments  of  property  within  their 
respective  counties." 

The  foregoing  extract  is  pertinent  to  the 
case  at  bar.  Here  the  board  of  commission- 
ers are  required  and  directed  by  statute  to 
meet  at  a  certain  time  each  year,  for  the  pur- 
pose of  making  the  tax  levy.  They  do  not 
transact  any  regular  county  business  at  this 
meeting.  This  session  is  for  a  specific  pur- 
pose, and  the  Legislature  at  no  place  has 
Intimated  that  It  Intended  an  appeal  might 
lie  from  an  order  n^ade  by  the  board  at  such 
time  and  under  sucb  circumstances.  The 
Feltham  Case  was  followed  and  approved 
by  this  court  In  HumMrd  Lumber  Co.  v.  Mor- 
gan, 10  Idaho,  327,  77  Pac.  433.  The  case 
of  Village  of  Ilo  v.  Ramey,  18  Idaho,  642, 
112  Pac.  126,  Is  not  In  point,  for  the  reason 
that  hearing  petitions  for  the  Incorporation 
of  towns  and  villages,  and  making  orders  ac- 
cordingly, Is  made  by  statute  a  part  of  the 
regular  business  of  a  board  of  county  com- 
missioners, and  is  transacted  at  the  same 
time  and  along  with  other  county  business 
at  the  regular  meetings  of  the  board. 

There  is  another  reason  why  the  holding 
of  the  majority  of  the  court  appeals  to  me 
as  most  unreasonable  and  unsound.  The 
court  holds  In  this  case  that  the  Legislature 
has  the  right  to  make  a  tax  levy  on  all  prop- 
erty In  the  state  for  common  school  purposes, 
and  that  they  have  properly  exercised  that 
power,  and  levied  a  tax  of  five  mills  to  the 
dollar  on  all  the  taxable  property  of  the 
state.  It  Is  held  that  the  board  of  commis- 
sioners have  no  discretion  whatever  in  the 
matter  until  after  they  exceed  the  minimum 
of  Ave  mills  fixed  by  the  L^slature.  Now, 
in  the  case  at  bar,  the  board  did  not  make  a 
levy  reaching  the  minimum  of  five  mills,  but, 
on  the  contrary,  made  a  smaller  levy  of 
three  mills.  Under  the  holding  of  the  ma- 
jority of  the  court,  the  levy  for  school  pur- 
poses up  to  the  extent  of  five  mills  is  purely 
a  ministerial  act,  to  be  performed  by  the 
board  of  commissioners,  and  might  as  well 
have  beea  performed  by  the  assessor  or  coun- 
ty auditor.  In  any  event,  there  would  be 
,  DO  dlBcretion  whatetver  In  the  matter.  If  this 
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be  tme,  It  Is  puerile  to  talk  about  appealing 
from  Bj\ch  an  order.  Appeals  do  not  Ue  from 
ministerial  acts.  Appeals  only  lie  from  Judi- 
cial, quasi  judicial,  and  discretionary  acta. 
For  the  foregoing  reasons,  I  have  no  doubt 
that  an  appeal  does  not  properly  lie  from 
an  order  of  the  board  of  commissioners, 
fixing  a  tax  levy,  and  It  Is  equally  dear  that 
the  Legislature  never  so  Intended. 

This  brings  me  to  the  real  and  vital  ques- 
tion involved  In  this  case.  Section  66  of  the 
school  law  adopted  by  the  L^islature  at 
the  1911  session  thereof  (Sess.  Laws  1911, 
p.  510),  among  other  things,  provides  as 
follows:  "For  the  purpose  of  establishing  and 
maintaining  public  schools  in  the  several  conn- 
ties  of  the  state,  the  board  of  county  com- 
missioners of  each  county  shall,  at  the  time 
of  levying  the  taxes  for  stat«  and  county 
purposes,  levy  a  tax  of  not  less  than  five  (5) 
mills  nor  more  than  ten  (10)  mills  on  each 
dollar  of  taxable  property.  In  their  respectlTe 
counties,  for  school  purposes."  If  this  stat- 
ute is  constitutional  and  mandatory,  then  of 
course  it  is  Imperative  upon  tAe  board  of 
county  commissioners  to  levy  a  tax  for  school 
purposes  of  not  less  than  five  mills.  Under 
the  well-recognized  rules  of  construction,  this 
section,  If  unconstltntlonal  In  the  mandatory 
form,  ml^t  still  be  held  constitutional  In 
a  directory  form,  on  the  principle  that  the 
Legislature  has  never  Intended  to  pass  an 
act  which  would  be  in  violation  of  the  Con- 
stltQtion,  and  that  no  atatnte  ought  to  be 
construed  as  unconstltntlonal  when  any  other 
constmction  Is  possible.  In  re  Gale,  14  Ida- 
ho, 761,  99  Fac.  679. 

Before  proceeding  wltb  a  consideration  of 
the  merits  of  tbls  case,  I  may  say  that  none 
of  the  anthorUles  dted  are  In  point,  and 
that  th«y  furnish  but  little  light  on  the  sub- 
ject under  consideration,  except  in  so  far 
as  th^  discuss  the  general  subject  or  tax 
leries  and  the  constitutional  authority  thrare- 
for.  None  of  the  cases  cited  deal  with  a 
constitutional  provision  identical  with  our 
own;  neither  do  any  of  the  cases  deal  with 
the  same  question  here  raised,  or  consider 
it  in  the  same  form  or  light  In  which  it  Is 
presoited  to  this  court  I  have  given  the 
cases  a  rather  careful  examination,  in  order 
to  gather  what  information  I  m^ht  from 
them,  and  after  doing  so  I  deem  it  needless 
for  me  to  review  or  discnss  them  in  this 
<^lnion. 

It  is  proper  in  the  very  onteet  of  a  discus- 
sion of  this  avestion  to  recognize  and  note 
the  plain  and  palpable  fact  which  confronts 
us  that  the  Legislature  has  by  the  foregoing 
statute  made  a  direct  and  positive  tax  tevy  for 
common  school  pnrpoees.  This  statute  passes 
b^ond  the  realm  of  legislation  prescribing  the 
method  and  procedure  for  levying  and  col- 
lecting taxes,  and  ia  an  abaolute  levy  by  the 
LegUtature  to  the  extent  of  five  nUlla  on  the 
doUar.  Now,  if  this  is  a  levy  for  state  pur- 
poses, It  is  authorized  by  sectioo  2  of  article 
7  of  the  Constitution,  but  If  it  is  a  levy  for 
any  other  purpose  it  is  prohibited  by  section 


6  of  arUcle  7.  The  latter  section  provides 
that:  "The  Legislature  shall  not  Impose  taxes 
for  the  purpose  of  any  county,  dty,  town,  or 
other  municipal  corporation,  but  may  by  law 
invest  in  the  corporate  authorities  there- 
of, respectively,  the  power  to  assess  and  col- 
lect taxes  for  all  purposes  of  such  corpora- 
tions." Now  the  opinion  of  the  majority  of 
the  court,  when  stripped  of  all  rhetoric  and 
argument  and  reduced  to  Its  vital  essence, 
holds  that  a  tax  for  maintaining  the  public 
common  schools  it  a  atate  purpose,  and  i»  a 
county  purpose,  and  is  a  school  district  puf, 
pose.  In  other  words,  they  hold  that  the 
Legislature  may  make  a  levy,  as  it  has  done 
in  this  case,  namely,  five  mills;  that  the 
board  of  county  commissioners  may  make 
a  levy  of  any  sum  that  they  may  see  At 
between  five  and  ten  mills;  and  that  after 
this,  and  over  and  above  the  levy  made  by 
the  board  and  the  state,  the  school  district 
may  make  an  additional  levy  for  the  same 
purposa  I  find  the  majority  .opinion  con- 
tains the  following  sweeping,  omnibus  state* 
ment,  which  really  seems  to  cover  everything 
that  the  court  holds  on  this  subject:  "The 
Legislature  of  this  state  no  doubt  has  the  au- 
thority to  authorize  school  districts  to  assess 
aud  collect  taxes  for  district  purposes;  but,  aa 
It  has  not  ddegated  that  entire  power  to  such 
districts,  it  no  doubt  concluded  that  the  pro- 
visions of  section  1,  art  7,  of  the  Consti- 
tution, could  be  more  effectively  carried  ont 
by  requirli^  the  boards  of  commissioners  to 
levy  a  tax  for  that  purpose  between  the  mini- 
mum and  maximum  rate,  as  prescribed,  by 
law,  which  we  think  it  had  the  power  to  do.** 
It  will  be  seen  from  the  foregoing  extract 
that  the  court  considers  that  the  Legislature 
has  ample  power  to  make  tax  levies  for 
school  purposes,  and  that  at  the  same  time 
It  may  be  bountifully  lavish  in  d^gatinff 
and  dlvi^ng  up  that  power,  so  that  all  the 
counties  and  school  dbrtrfcts  may  share  In 
that  generosity,  not  only  to  the  extent  of 
paying  the  assessment  made  by  the  state 
L^slatut^  but  If  not  content  wltb  paring 
the  sum  so  levied,  they  may  make  additional 
assessments  to  tlielr  complete  satisfaction. 

I-  have  read  the  majority  opinion  wltb 
great  care,  but  In  vain,  to  ascertain,  If  po»- 
idble.  the  theory  on  whldi  the  L^islature  la 
held  to  possess  the  power  to  make  a  direct 
levy  for  these  purposes.  Article  7  of  the  state 
Constitution  is  devoted  to  the  snhjeet  of 
"finance  and  revenue,"  and  that  article,  from 
first  to  last  indicates  to  my  mind  the  punxise 
of  the  framers  of  the  Constitutbrn  to  Intrust 
the  subject  of  levying  and  collecting  taxes 
to  the  local  and  municipal  authoritleB  for 
whose  benefit  the  tax '  is  to  be  raised,  and 
whose  citizens  will  of  necessity  have  to  pay 
such  tax.  This  Idea  is  accentuated  and  spe- 
cifically set  forth  by  section  6,  above  quoted. 
The  framers  of  the  ConsUtntlon  recognized 
the  Bupervidon,  management  and  control  of 
the  public  common  schools  as  a  part  of  the 
scheme  of  coun^  government  and  we  accord- 
ingly find  that  fay  section  6  of  article  18  the 
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Oonstltation  has  provided  that  there  shall  be 
elected  biennially  In  each  of  the  several  coun- 
ties of  the  state  a  list  of  county  officers, 
among  which  Is  a  "county  superintendent  of 
public  instmction."  in  pursuance  of  the  rec- 
ommendation and  direction  of  section  1, 
art  9,  of  the  Constltntioii,  the  Legislature 
has  provided  for  the  creation  and  organiza- 
tion of  school  districts  in  the  several  coun- 
ties, and  has  provided  by  general  law  a  meth- 
od by  which  the  county  superintendent  and 
the  board  of  county  commissioners  may  or- 
ganize school  districts.  These  districts  are 
TObdlvislous  of  the  county,  organized  for  the 
purpose  of  more  effectively  carrying  out  the 
purposes  of  county  government,  and  enabling 
one  of  the  county  officers,  namely,  the  county 
superintendent,  to  effectively  discharge  his 
duties  and  accomplish  the  purposes  of  his 
office,  as  laid  out  In  the  scheme  of  county 
government  The  management  and  conduct 
of  the  public  common  schools  of  the  county  Is 
as  much  a  part  of  the  plan  of  county  gov- 
ernment, as  provided  for  by  our  Constitution, 
as  is  the  duty  of  the  county  auditor,  or  any 
other  officer  named  by  the  Constitution. 

It  is  well  settled  that  the  exercise  of  the 
police  power,  the  protection  of  the  health 
and  morals  of  the  people,  is  a  matter  for 
which  the  county  or  municipal  corporation 
must  levy  such  taxes  as  it  may  be.  In  the 
opinion  of  the  local  authorities,  necessary 
to  raise.  It  is  a  well-known  fact,  which  was 
recognized  by  section  1,  art  9,  of  the  Con- 
fltltntlon,  that  education  is  necessary  in  or- 
der to  protect  the  morals  of  the  i)eople  and 
maintain  the  "stability  of  a  republican  form 
of  government,"  and  so  the  levy  of  a  tax 
for  this  purpose  is  as  much  of  a  county  pur- 
pose, as  is  the  raising  of  taxes  to  pay  the 
sheriff  and  constables  of  the  county,  or  the 
surveyor  or  coroner;  and  there  is  no  more 
danger  or  likelihood  of  county  commissioners 
falling  to  discharge  their  full  duty  in  the 
-one  instance  than  in  the  other.  The  people 
who  elect  these  officers  are  Just  as  loyal  to 
the  common  schools  and  the  educational 
branch  of  the  local  government  as  they  are 
to  any  other  branch  or  department  of  mu- 
nicipal government  It  is  begging  the  ques- 
tion, subverting  the  Constitution,  and  slan- 
dering the  people  to  say  that  a  mlnlnjum 
levy  for  school  purposes  must  be  made  by 
the  Legislature,  in  order  to  Insure  the  main- 
tenance of  the  public  schools.  There  Is  no 
danger  but  that  the  county  commissioners 
and  the  school  districts  will  see  to  It  that 
snffldent  revenue  Is  raised  to  keep  the 
schools  open.  AH  wisdom,  patriotism,  and 
love  of  the  public  schools  is  not  to  be  found 
exclusively  and  alone  In  any  branch  of  the 
government ;  there  is  fully  as  much  remain- 
ing among  the  citizens  at  home,  and  they 
can  safely  be  trusted  with  the  destiny  of  the 
district  school. 

There  is  a  further  reason  why  the  power 
to  levy  and  collect  taxes  for  common  sdhool 
porpoaea  should       and  evidently  was  in- 
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tended  by  express  provision  of  the  Consti- 
tution to  be,  left  to  the  county  and  school 
district  authorities,  rather  than  to  the  state 
Legislature.  Section  1  of  article  9  of  the 
Constitution  provides  as 'follows:  "The  sta- 
bility of  a  republican  form  of  government 
depending  mainly  upon  the  intelligence  of 
the  people,  it  shall  be  the  duty  of  the  Leg- 
islature of  Idaho,  to  establish  and  maintain 
a  general,  uniform  and  thorough  system  of 
public  free  common  schools."  Now  this  pro- 
vision of  the  Constitution,  though  written  in 
mandatory  form,  cannot  he  anything  more 
than  directory  to  the  Legislature;  and  no 
court  ever  assumed  to  hold  such  a  provision 
other  than  directory,  for  the  reason  that  no 
power  or  authority  la  known,  whereby  the 
Legislature  may  be  compelled  or  coerced  to 
perform  a  duty.  This  section  is  merely  the 
declaration  of  the  policy  of  the  state,  and 
a  recommendation  to  the  L^islature  to  pro- 
vide for  and  execute  that  policy.  Section 
9  of  the  same  article  provides  that  every 
child  of  sufficient  mental  and  physical  abil- 
ity shall  attend  the  public  schools  through- 
out the  period  between  the  ages  of  six  and 
eighteen  years  for  a  time  equivalent  to 
ttiree  years.  It  will  be  seen  from  these  pro- 
visions tliat  the  Constitution  admonishes  the 
Legislature  to  provide  a  system  of  "public, 
free  common  schools."  If  the  daty  were  Im- 
posed upon  the  Leglstetnre  of  making  these 
tax  levies  from  session  to  session,  there 
would  be  no  method  of  compelling  or  co- 
ercing a  levy  sufficient  to  run  the  schools 
for  any  fixed  or  definite  length  of  time.  If, 
on  the  other  hand,  the  power  rests  where 
the  Constitution  placed  It  with  the  local 
authorities — the  board  of  commissioners  and 
the  several  school  districts — then  the  Legis- 
lature may  provide,  as  it  has  done,  that 
schools  shall  be  conducted  in  the  several 
districts  for  at  least  a  given  period  of  time 
each  year,  and  after  so  doing  the  courts  may 
by  proper  writs  command  the  county  and 
district  authorities,  should  they  decline,  to 
levy  a  sufficient  tax  each  year  to  raise 
enough  revenue  to  conduct  the  schools  for 
the  required  length  of  time.  The  Legislature 
has  properly  and  wisely  provided,  by  sub- 
division "d"  of  section  64  of  the  School 
Laws  of  1911  (SesB.  Laws  1911,  p.  604),  that 
the  length  of  time  a  school  shall  be  taught 
in  the  several  districts  of  the  state  "shall 
not  be  less  than  four  months  by  a  legally 
qualified  teacher  In  a  district  having  less 
than  twenty  pupils  of  school  age,  nor  less 
than  six  monttis  In  districts  having  between 
twenty  and  sevens-five  pupils.  Inclusive,  nor 
less  than  nine  months  in  districts  having 
more  than  seventy-five  papils."  It  is  accord- 
ingly made  the  duty  of  the  county  commis- 
sioners and  school  districts  to  provide  suffl- 
dmt  revenue  to  keep  the  schools  open  tw 
the  periods  provided  by  law. 

It  is  equally  as  clear  from  the  provisions 
of  the  Constitution  that  it  was  never  In- 
tended that  either  the  Iieglslator^  or  any  of 
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tile  coontles  or  municipal  corporations  of 
tbls  state  should  levy  and  collect  a  tax  from 
the  people  of  the  state,  In  order  to  pile  up 
a  Burplus  revenue  In  ttie  state  and  aevvni. 
municipal  treasuries  in  excess  of  the  current 
needs  for  the  several  purposes  of  state  and 
municipal  government  The  Legislature  can 
never  tell  or  foresee  the  value  of  the  prop- 
erty of  the  state  as  the  same  will  be  as- 
sessed for  any  subsequent  year.  It  there- 
fore follows,  as  a  matter  of  course,  that  the 
Legislature  is  not  in  a  position  to  and  can- 
not tell  what  rate  of  taxation  Is  necessary 
In  order  to  raise  the  required  amount  to 
maintain  the  public  schools  of  the  several 
counties  of  the  state  for  any  given  year. 
Again,  the  Legislature  is  not  in  a  position 
to  know  how  many  children  of  school  age 
will  be  enumerated  for  any  given  year  In 
any  given  county.  On  the  contrary,  the 
coimty  authorities  do  know.  Tbey  then 
know  the  value  of  the  property  as  assessed 
for  that  year,  and  they  know  the  number 
of  school  children  within  the  county.  They 
may  therefore  make  an  Intelligent  levy,  suffi- 
cient and  ample  for  the  purpose  of  main- 
taining the  schools  within  the  county  for 
the  required  length  of  time,  and  yet  not 
wring  from  the  taxpayers  an  unreasonable 
and  unnecessary  sum,  to  be  boarded  away 
in  the  public  treasuries.  Even  for  the  pur- 
[Kises  of  running  the  state  govemmoit,  the 
Legislature  does  not  undertake  to  fix  the 
rate  of  the  tax  levy,  but  requires  a  gross 
sum  to  be  raised,  and  leaves  the  rate  to  be 
fixed  by  tbe  county  commissioners  after  the 
assessment  has  been  made  and  the  total  val- 
uation of  the  property  has  been  ascertained. 
This  Is  the  essence  of  local  self-government 
It  brings  tbe  question  of  levying  and  col- 
lecting taxes  directly  to  the  authorities  se- 
lected by  the  people  for  that  purpose,  who 
are  In  a  posltlan  to  know  tbe  amount  neces- 
sary and  the  conditkma  under  which  the 
work  must  be  done. 

This  case  is  a  patent  and  crying  Illustra- 
tion of  the  principle  I  am  now  discussing. 
Here  tbe  L^lslatnre  has  undertaken  to  say 
to  tbe  people  of  tbls  state  that  they  must 
pay  five  mills  on  the  dollar  for  common 
school  purposes,  and  yet  it  appears  in  this 
case  and  tbe  companion  case  that  the  amount 
of  2.4G  mills  In  the  one  county  and  8  mills 
in  tbe  other  county  will  raise  all  the  money 
necessary  for  the  schools  of  the  counties  for 
the  current  year,  with  the  exception  of  about 
five  districts  in  Ada  county,  which  can  be 
supplied  by  special  levies.  It  appears  from 
tbe  figures  submitted  that  three  mills  levied 
in  Ada  county  will  raise  1%  times  as  much 
money  for  common  school  purposes  this 
year  as  was  raised  last  year  In  the  same ' 
county,  and  that  there  are  only  600  more 
school  children  in  the  county  this  year  than 
last  It  appears  that  there  are  63  school 
districts  in  Ada  county,  and  tliat  all  the 
districts  within  the  county  can  maintain 
tbelr  BduKris  for  the  fall  period  required 


by  law  on  the  revenue  raised  by  the  levy  of 
three  mills,  which  has  been  made  by  tbe 
commissioners,  with  the  exertion  of  five 
districts.  It  appears  that  last  year  there 
were  three  districts  in  the  counly  that  did 
not  maintain  school  for  the  full  period  re- 
quired by  law.  On  the  other  hand,  It  Is 
asserted  that  many  of  tbe  districts  have  a 
large  sum  of  money  in  tbe  treasury  to  their 
credit,  and  that  some  districts  have  enough 
money  left  in  the  treasur?  to  maintain  the 
schools  therein  for  the  full  period  required 
by  law  this  year,  without  the  use  of  any 
of  the  money  which  will  be  raised  by  tbl& 
year's  tax  levy.  This  condition  exists  with- 
out any  of  the  districts  resorting  to  the  priv- 
ilege granted  them  by  statute  to  make  spe- 
otal  levies.  It  appears  that  three  out  of 
these  five  districts  could  not  maintain  their 
schools  for  the  full  time  required  by  law 
without  making  a  special  levy,  even  though 
the  full  sum  of  five  mills  were  levied  for 
this  present  year.  In  the  Kootenai  County 
Cose,  tbe  commissioners  ofFered  to  prove 
that  the  levy  of  2.45  mills,  made  by  tbe 
board,  would  produce  sufficient  funds  to  pay 
tbe  ordinary  and  necessary  expenses  of  tbe 
school  for  the  present  fiscal  year,  and  that 
if  the  levy  be  raised  to  five  mills  Independent 
School  District  No.  1  of  that  county  would 
obtain  a  great  advantage  over  tbe  other  dis- 
tricts of  tbe  connty,  by  reason  of  the  share 
It  would  obtain  from  the  connty  apportion- 
ment Notwithstanding  these  conditions, 
this  court  solemnly  says  by  Its  decree  that 
the  people  of  these  counties  must  pay  at 
least  five  mills  Into  the  common  treasury 
for  school  purposes,  when  It  appears  from 
the  record  that  at  least  two  mills  of  thia 
sum  will  not  be  needed  for  the  preset  year, 
except  in  the  five  districts  above  mentioned. 
This,  to  my  mind,  is  an  alarming  and  dan- 
gerous procedure.  It  is  destructive  of  local 
self-government  and  results  In  wringing 
from  tbe  hands  of  the  taxpayers  of  tbe  sev- 
eral countlra  moneys  that  are  not  needed  for 
any  public  purpose  whatever,  and  Imposes  on 
them  a  burden  wholly  unauthorized  and  un- 
just It  iB  dangerous,  too,  for  the  reason 
that  it  is  an  invasion  by  the  Judicial  departs 
ment  of  the  state  government,  of  the  exec- 
utive and  political  branch  of  the  governm^t 
It  is  an  unusual  and  very  extraordinary  pow- 
er for  a  court  to  exercise  in  undertaking  to 
direct  taxing  officers  to  make  specific  and 
certain  tax  levies,  in  the  face  of  a  record 
showing  that  the  extra  revenue  Is  not 
needed. 

My  associates  say  that  "the  difficulty  In 
this  matter  arose  out  of  assessing  the  prop* 
erty  of  the  state  at  a  much  higher  valae" 
than  heretofore,  without  changing  the  "fixed 
levies."  I  shall  not  travel  b^ond  the  rec- 
ord to  speculate  on  the  causes  for  this  sit- 
uation, but  we  should  not  forget  that  the 
law,  prescribing  the  valuation  at  which  prop- 
erty In  this  state  shall  be  assessed,  has  been 
on  the  statute  book  for  more  than  20  Tearir 
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and  has  hwetofore  been  held  valid  and  com- 
pulsory by  the  nnanimous  opinion  of  this 
court  First  National  Bank  t.  Wasblngton 
County,  17  Idaho,  316,  105  Pac.  1053.  The 
majority  also  add  the  following  comment: 
"No  donbt,  If  the  L^lslature  had  known 
that  the  assessed  valuation  was  going  to  be 
so  much  increased,  they  would  have  changed 
the  fixed  levies  at  the  last  session;  but, 
as  ttaey  had  no  Information  of  any  such  in- 
crease, no  change  In  the  fixed  levies  was 
made,  and  this  court  has  no  power  to  change 
such  levies."  It  should  be  remembered  in 
this  connection  that  the  last  session  of  the 
Legislature  repealed  section  603  of  the  Ke- 
vised  Codes,  which  fixed  a  like  minimum 
and  maximum  levy  for  school  purposes,  and 
instead  thereof  enacted  section  65,  hereln- 
beforo  quoted,  as  a  part  of  the  new  school 
code.  It  must  be  assumed,  therefore,  that 
tivey  at  least  had  the  matter  of  a  school 
levy  and  school  revenue  under  consideration. 
This  iUuBtrates  and  emphasizes  what  I  am 
trying  to  make  dear,  that  the  Legislature 
can  never  foresee  what  any  future  assess- 
ment will  be,  and  that  Is  especially  true  io 
a  new  and  growing  state  like  this.  For  this 
very  reason,  the  framers  of  the  Gonstltutlou 
intended  to  leave  the  fixing  of  tax  levies  to 
the  county  and  municipal  antboritiai  where 
the  tax  Is  to  be  raised. 

This  is  an  application  to  a  court  of  equity 
to  procure  a  writ,  commanding  and  compel- 
ling the  board  of  commlsaioners  to  enter  up- 
on their  records  a  levy  of  not  less  than  five 
mills  for  school  purposes.  The  statute,  as 
well  as  the  rules  of  this  court  (section  4978, 
Rev.  Codes;  rule  65  ^  Pac.  xlli]  Supreme 
Gourt),  requires  that  the  application  must 
be  made  upon  the  affidavit  "of  the  party 
beneflclally  interested."  The  question  arlsra 
in  my  mind  how  a  party  can  be  beneflciallv 
interested  in  procuring  a  writ  to  compel  the 
levy  of  an  increased  tax  rate  over  that  al- 
ready levied,  where  it  appears  that  the 
money  Is  not  needed,  and  that  it  cannot  be 
used  during  the  current  year  for  the  pur- 
poses for  which  It  Is  sought  to  have  the  levy 
made.  Is  it  possible  that  the  iwtltioner  here 
is  beneflciaUy  intereated  In  paying  a  heavier 
tax  than  that  which  has  been  levied  against 
him?  Bnt  if  it  may  be  answered  that  he 
is  heneflciattv  interested  in  maintalnlDg  the 
public  schools,  then  the  qnesticai  arises  as  to 
what  Interest  he  can  have  In  accumulating 
a  surplus  fund  In  the  county  treasury  over 
and  above  that  necessary  to  run  and  main- 
tain the  schools  for  the  fiscal  year  for  which 
such  tax  is  raised.  The  answer  to  these 
questions  la  obvious.  He  oan  have  no  bene- 
ficial interest  in  proourtne  sutA  a  writ.  It 
occurs  to  my  mind  that,  even  if  it  were  con- 
ceded that  the  statute  here  Invoked  Is  con- 
stitutional, and  that  it  may  be  construed  in 
the  mandatory  form,  still,  under  the  facts 
and  drcomstances  of  this  case,  where  the 
rate  already  levied  raises  all  the  fund  neces- 
sary for  acbool  porposeo,  a  court  of  equity 


is  usurping  a  function  which  has  never  been 
recognized  by  such  courts  in  compelling  tiie 
doing  of  a  useless  thing,  and  the  perform- 
ance of  an  act  which  accomplishes  no  good, 
but,  on  the  other  hand.  Imposes  a  grievous 
burden  on  large  numbers  of  taxpayers  and 
citizens.  The  Judgment  of  this  conrt  will 
compel  the  extraction  from  the  pockets  of 
the  people  of  over  half  a  million  dollars  in 
taxes  more  than  Is  needed  for  any  public 
purpose,  and  which  will  not  result  in  keep- 
ing the  public  common  schools  In  90  per  cent, 
of  the  districts  open  a  single  day  longer  this 
year  than  they  would  be  open,  were  this 
judgment  not  entered.  There  should  be  r^- 
son  and  justice  In  the  law,  and  in  judgments 
and  decrees  executing  the  law,  and  when 
destitute  of  those  elements,  it  Is  time  to 
halt  and  ascertain  whence  we  are  journey- 
ing. 

I  am  satisfied  that  it  was  never  the  pur- 
pose of  the  Legislature  to  Invade  the  power 
of  the  local  authorities  to  levy  taxes  for 
school  pnrpwes.  The  Legislature  was  only 
Interested  In  having  the  public  schools  kept 
open  for  at  least  a  given  length  of  time  In 
each  district  (section  64,  snbd.  "d,"  Sess. 
Laws  1811,  p.  60^,  and  the  rate  to  be  levied 
was  only  an  Incident  in  the  accomplishment 
of  that  parp(»e.  One  county  might  be  very 
wealthy  and  compact,  and  still  have  but 
few  children  ct  school  age,  In  which  case  a 
small  tax  rate  wonld  sufi3ce ;  another  county 
might  be  sparsely  settled  and  comparatively- 
poor,  but,  on  account  of  Its  size,  have  many 
school  districts,  and  therefore  require  a 
much  higher  rate.  This  la  a  matter  to  be 
dealt  with  by  the  local  authorities  exclu- 
sively. 

The  tax  rolls  for  this  year  have  presum- 
ably been  completed  in  accordance  with  the 
statute  (sections  1724,  1726,  Rev.  Codes)  and 
delivered  to  the  collectors,  who  are  now  re- 
ceiving payments  of  taxes  and  issuing  re- 
ceipts therefor.  Under  these  conditions,  I 
fail  to  understand  what  justification  the 
courts  liave  for  ordering  a  further  tax  levy 
and  the  revision  of  the  entire  tax  roll  of  a 
county,  and  the  taxpayer  who  haa  paid  his 
taxes  to  again  seek  the  collector  and  pay 
a  further  tax  for  this  year.  The  mischief 
such  an  order  will  work  will  be  Irremediable* 
and  this  all  for  the  sake  of  collecting  excess 
revenue.  I  cannot  give  my  consent  to  such 
a  procedure. 

In  my  opinion^  to  construe  section  65  of 
the  school  law  as  mandatory  is  to  hold  It 
unconstitutional,  as  violative  of  section  6, 
art  .7,  of  the  Constitution ;  but  to  hold  it 
as  directory  only  would  render  It  effective 
for  the  purposes  for  which  It  was  enacted, 
and  at  the  same  time  hold  it  valid  and  con- 
stitutional. Constitutions  come  direct  from 
the  people,  and  are  superior  to  acts  of  the 
Legislature;  they  are  adopted  for  a  pur- 
pose, and  the  experience  of  the  American 
people  has  demonstrated  their  importance 
and  wisdom  as  a  safeguard  against  many 
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unwarranted  acts  that  have  foond  their  way 
through  American  lawmaking  bodies.  Con- 
stitutions ought  to  be  obeyed,  and  this  obe- 
dience is  due  from  every  department  of  the 
state  gOTemment,  as  well  as  from  the  citi- 
zen. It  is  one  of  the  high  and  important 
duties  of  courts  to  declare  the  Constitution, 
and  to  so  construe  acts  of  the  Legislature  as 
to  bring  them  within  the  purview  of  the 
Constitution,  if  possible ;  but,  If  not  possible 
to  do  so,  then  to  declare  them  Told,  without 
regard  to  the  whims  or  caprice  of  any  per- 
son or  class. 


DART  T.  BOABD  OF  COM'RS  OF  KOOT- 
ENAI COUNTY. 
(Sopreme  Oonrt  of  Idaho.    Nov.  1,  l&ll.) 

(Byttiaut  fty  tk*  Courts 
ScHoou  XND  School  Distbicts  (|  90*)  — 
Taxation  —  Cokbtitutiohal  aitd  SrAxa- 

TOBT  PBOTISIONB, 

The  prorisiona  of  sectlui  6B  of  an  act  pro- 
viding a  code  of  laws  on  educaUon  for  the  pub- 
lic school  svstem  of  Idaho,  etc.  (Sess.  Ikws 
1913,  p.  BIO),  requiring  the  board  of  county 
conuniraionerB  to  levy  a  tax  of  not  less  than 
five  mills  nor  more  than  ten  mills  on  each  dol- 
lar of  taxable  property  in  the  county,  for  school 
purposes,  held  constitutional  and  mandatory. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  |  9d.*] 

AilahlB.  J.,  dissentlnff. 

Appeal  from  District  Court,  Kooteoal  Coun- 
ty; John  M.  Flynn,  Judge. 

Appeal  by  Q.  O.  Dart  from  an  order  of 
the  Countr  CommlsBlonen  of  Kootenai  Conn- 
ty,  making  a  tax  levy  of  2.45  mUIa  tor  public 
school  purposes.  From  an  order  of  tbe  dis- 
trict court,  reversing  tbe  order  of  the  Board 
of  County  Commissioners,  and  from  a  Judg- 
ment In  favor  of  plaintiff,  the  Board  of  Com- 
missioners appeals.  Affirmed. 

N.  D.  Wemette  and  Elder  &  Elder,  for  ap- 
pellant Whltla  &  Nelson,  for  respondent 

SULLIYAN,  J.  This  Is  an  appeal  from 
tbe  otder  of  the  board  of  county  commission- 
ers, levying  2.45  mills  on  every  dollar  of  tax- 
able property  in  Kootenai  county,  for  general 
Bcbool  purposes.  An  appeal  was  taken  from 
that  order  to  the  district  court,  where,  after 
some  proceedings  in  said  court,  the  county 
commissioners  filed  their  answer,  whereupon 
the  plaintiff  moved  for  Judgment  on  the 
pleadings.  Said  motion  was  granted,  and 
judgment  entered  In  favor  of  tbe  plalntlfE, 
from  wblcb  Judgment  tbls  appeal  la  prose- 
en  ted. 

Tbe  determination  of  this  case  depends  up- 
on a  proper  construction  of  section  65  of  an 
act  providing  a  code  of  laws  on  education 
for  the  public  school  system  of  Idaho  (Sess. 
Laws  1911,  p.  510).  Upon  the  authority  of 
tbe  case  of  Fenton  v.  Board  of  Oonnty  Com- 
mlsaloners  of  Ada  County,  110  Pac  41,  de- 


cided at  this  term  of  this  court,  wherein  It 
was  held  that  the  provisions  of  said  section 
were  constitutional  and  mandatory,  the  Judg- 
ment of  the  lower  court  must  be  affirmed, 
and  it  is  so  ordered. 

It  will  not  be  necessary  in  this  opinion  for 
us  to  discuss  at  any  length  tbe  various  qnes* 
tlons  raised,  as  they  are  fully  disposed  of  In 
the  case  above  cited  and  referred  to. 

Costs  of  this  appeal  are  awarded  to  tiie 
respondent 

STEWART,  O.  3,  concurs. 

AILSHIE,  J.  For  the  reasons  stated  by 
me  in  Fenton  v.  Board,  I  dissent  from  the 
opinion  of  my  Associates  In  this  case* 


INDBPBNDBNT  SCHOOL  DIST.  NO.  1  OB* 
KOOTENAI  GOUNTT  t.  BOARD 
OF  COUNTY  COM'RS  et  al. 

(Supreme  Court  of  Idaho.    Nov.  1,  1911.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty: John  M.  Flynn,  Judge. 

Application  by  Independent  School  District 
No.  1  of  Kootenai  County  for  a  writ  of  man- 
date to  tlie  Board  of  County  Commissioners 
and  oUiers.  From  a  judgment  denying  the 
writ,  the  applicant  appeals.  Reversed. 

Whltla  &  Nelson,  for  appellant  Elder  ft 
Elder  and  N.  D.  Wemette,  for  respondents. 

PER  CURIAM.  On  the  authority  of  Dart 
T.  Board,  supra,  decided  at  tids  term  of  court 
and  Fenton  t.  Board,  119  Pac.  41,  decided  at 
this  term  of  court,  the  Judgment  entered  in 
this  case  must  be  reversed,  and  It  Is  so  ordered. 
Costs  awarded  to  appellant 


PABK  T.  JOHNSON  et  aL 
(Supreme  Court  of  Idaho.   Nov.  11,  IffU^ 

fSyUahHS  hy  the  Court.) 

1.  FORHEB  DkCIBION  FOIJ.OWED. 

The  case  of  Winter  t.  Nobs,  19  Idaho,  18, 
112  Pac  626,  approved  and  followed. 

2.  SUFFICIENCT  OF  EVIDEnOB. 

Evidence  in  this  case  examined,  and  held 
sufficient  to  support  the  judgment. 

3.  WrmKssEB  (8  268*)— CBOss-ExAMiNATrow— 
Scope— Good  Faith  op  Pdbohaseb  or  Note. 

In  an  action  upon  a  promissory  note,  where 
the  plaintiff  testifies  In  dblef  and  In  support  of 
his  complaint  that  be  purchased  the  note  before 
maturi^  and  paid  therefor  a  consideration,  and 
that  the  plaintiff  was  well  acquainted  with  the 
payee  of  the  note  and  had  been  for  many  years, 
and  that  the  note  purchased  was  of  a  number 
of  the  same  kind,  it  is  proper  on  cross-examina- 
tion to  interroeate  tbe  plaintiff  fully  as  to  all 
facts  connected  with  the  transaction  involved 
in  the  purchase  of  said  note  in  order  to  aid  the 
Jury  in  determining  whether  Ihe  note  was  in 
fact  purchased  in  good  faltb  before  maturity 
and  for  value. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.      031-948;  Dec;  Dig.  i  268.*] 

4.  Bnxs  AND  Notes  (|  846*>— InooasncsiffT— 
Bona  Fide  Pubchasebs. 

Where  action  is  brought  upon  a  promissory 
note,  and  It  is  alleged  that  the  plaintiff  pur- 


•For  otbsr  esses  see  same  topic  and  aecUon  NUMBER  in  Dee.  Die.  *  An.  Dig.       Me.  SerUa  «  Rey'r  Indusa 


Digitized  by 


Google 


PAKE  T.  JOHNSON 


68 


chased  the  DOte  before  maturity  In  dtie  coarse 
of  bnsiueSB  and  paid  therefor  a  coiiBideratioa, 
and  an  answer  is  made  denjinz  the  transfer  be- 
fore maturity,  or  at  all,  for  value  or  otherwise, 
and  that  the  note  was  fraudulent  from  its  In- 
ception, the  jary  may  tai»  into  consideration 
All  the  circumstances  sarrounding  the  transac- 
tion in  determining  whether  the  purchase  was 
made  in  good  faith,  and  whether  such  circum- 
stances were  suflScient  to  give  notice  to  the 
plaintiff  or  to  lead  an  ordinarily  prudent  man 
to  make  InQUiry  as  to  whether  the  note  possess- 
ed any  Infirmities  which  would  affect  Its  collec- 
tion, and  if  the  jury  conclnde  that  the  dream- 
stances  snrrouQung  the  porchase  of  the  note 
were  snflScient  to  cause  an  ordinarily  prudent 
man  to  make  inquiry  or  investigate  the  circum- 
stances under  which  the  note  was  executed,  and 
the  plaintiff  refrained  from  making  such  inquiry, 
then  and  in  such  case  such  facts  were  sufficient 
to  authorize  a  jury  to  find  that  such  holder  was 
not  a  holder  in  good  faith  and  without  notice. 

[EU.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig^H  849-8S2;  Dec.  Dig.  |  S4S.*] 

0.  Bills  Airb  Notes  (S  538*)  —  Acnom  —  In- 

BTBUOnONS. 

An  instruction,  which  covers  the  provisions 
of  section  3509,  Rev.  Codes,  and  adds  thereto, 
"and  the  court  instructs  the  jury  that  If  you 
find  from  the  evidence  in  this  action  that  the 
title  of  McLaughlin  Bros,  in  controversy  was 
defective  by  reason  of  fraud.  Illegal  considera- 
tion, or  for  any  reason,  then  it  becomes  Incum- 
bent npon  the  plaintiff  to  diow  that  he  was  a 
holder  in  due  course,  and  in  order  for  him  to  do 
so  he  must  prove  sufficient  to  show  that  he  is  a 
holder  within  the  meaning  of  the  definition 
above  given,"  Is  erroneous  by  reason  of  Including 
the  words,  *or  for  any  reason." 

[Bd.  Note,— E^aT  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  1895-lfilO;  Dec.  Dig.  « 
638.*] 

6.  Bills  ahd  Notes  (J  345*)  —  Appeal  and 
Bbbob  <|  106S*)— Inbtbuctioits— Habicless 
Bbboe. 

An  instruction,  which  directs  the  Jury  that 
tiie  presence  of  suspicious  drcumstaoces  means 
bad  faith,'  Is  erroueoua.  The  existence  of  suspi- 
doas  drcumstances  alone  will  not  destroy  the 
good  faith  of  a  transaction,  but  it  Is  such  cir- 
enmstaiioes  as  would  charge  the  purchaser  of  s 
note,  as  an  ordinarily  prudent  man,  with  bad 
faith  or  notice  of  the  Infirmity  in  the  instru- 
ment, or  defect  in  the  title  of  the  person  from 
whom  he  makes  the  purchase.  This  error,  how- 
ever, taken  in  connection  with  other  instruc- 
tions covering  the  same  subject  and  the  strong 
and  eonclndve  evidence,  was  not  of  such  preju- 
dicial character  as  to  warrant  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  CenL  Dig.  |i  849-852;  Dec.  Dig.  |  345;* 
Appeal  and  Ek'ror,  Dec.  Dig.  1  1068.*] 

Appeal  from  District  Court,  Kootenai 
Gonn^;  Bolwrt  N.  poim,  Jndge;. 

Action  by  Howard  G.  Park  against  J.  T. 
Jolinson  and  oUiws.  From  a  Judgment  for 
defendants,  plalntlfl  appeals.  Affirmed. 

Seed  ft  Boughton  and  Xlder  ft  Elder,  for 
appellant  Wbitla  ft  Nelson,  for  respond- 
ents. 

STBWABT.  a  J.  This  Is  an  action  to  re- 
corer  upon  a  promissory  note  for  fl,126, 
dated  Ocanr  d'Alene.  Idaho,  March  26,  1806, 
and  dne  three  Tcurs  from  date,  and  ezecnted 
jointly  and  serwally  b7  respondents  to  Mc- 
Laughlin Bros,  and  by  McLauglillD  Broa 
indorsed  and  transferred  before  maturity  for 


value  recdved,  to  the  plalntlfl,  aj^llant 
herein,  -who  claims  to  be  t2ie  owner  of  the 
same.  The  answer  admits  tiie  execution  of 
the  note  sued  on  and  puts  in  issue  the 
plaintiff's  -ownership  of  said  note  and  the 
transfer  to  plaintiff  by  McLaughlin  Bros, 
before  its  maturity,  and  alleges  that  the  note 
was  originally  obtained  through  fraud  and 
deception  at  the  time  the  note  was  executed 
and  that  there  was  a  breach  of  a  warranty. 
The  cause  was  tried  to  a  Jury  and  a  Terdlet 
rendered  for  the  respondents.  Judgment  was 
entered  accordingly.  This  appeal  Is  from  the 
Judgment,,  and  also  from  the  ordw  orerrul- 
ing  a  motion  for  a  new  trial. 

[1]  The  appellant  assigns  52  errors,  many 
of  which  have  been  dlscnssed  and  passed  on 
by  this  court  in  the  case  of  Winter  t.  Nobs 
et  al.,  19  Idaho,  18,  112  Paa  626,  a  ease  al- 
most Identical  with  the  one  now  under  con- 
sideration. 

[2]  In  fact,  the  Wlnts^Nobs  Case  was  up- 
on one  of  four  i)romlssory  notes  given  by  the 
resptmdents  to  McLaughlin  Bros.  In  tbe  same 
transaction  in  which  the  note  sued  upon  in 
this  action  was  given,  and  the  only  materi- 
al difference  betweoi  the  tects  of  the  two 
cases  is  that  in  tbe  Winter  Case  McLaughlin 
Broa.  indorsed  and  transferred  the  note  to 
Winter,  and  in  ttu)  presmt  case  McLaughlin 
Bros.  Indorsed  and  transferred  the  note  to 
the  appellant.  Park.  The  ei^dmce  in  tbe 
present  case  Is  even  strong^  and  more  con- 
vincing than  the  evidence  In  the  Winter 
Case,  but  is  of  tbe  same  general  natare  and 
kind  and  proves  tbe  same  stete  of  facta; 
and  in  the  opinion  above  referred  to  this 
court  h^d  that  the  evidence  was  sufBdent 
to  Justify  tbe  verdict  With  that  deUslon 
we  are  still  in  full  accord,  and  apply  the 
rule  thoe  laid  down  to  the  present  case. 

[S]  It  is  contended  upon  this  appeal,  how- 
ever, that  the  trial  court  erred  in  permitting 
certain  questions  to  be  propounded  to  the 
app^ant  on  ooas^aminatiraL  The  evi- 
dence of  plaintiff  was  taken  by  deposition. 
The  appelant  was  asked  many  questions 
with  reference  to  his  acquaintance  with  Mc- 
Laughlin Bros,  and  tiie  transaction  he  had 
with  them  at  tbe  time  the  note  was  purchas- 
ed, and  whether  he  had  bought  other  notes 
from  McLaughlin  Bros,  previous  to  the  pur- 
chase of  the  note  in  eontrovwi^  in  this  case, 
and  whethn  payment  of  tbe  notes  so  pur- 
chased was  refused  and  suit  brought,  and 
tbe  defendants  made  tbe  same  answer  made 
in  the  present  case.  Thoe  questions  were- 
all  objected  to  npon  tbe  ground  that  th^ 
were  incompet^t  irrelevant,  immaterial,, 
and  improper  cross-examination.  The  ques- 
tions were  certainly  material  and  relevant 
upon  tbe  Issue  of  fraud  and  mlsrepreaente- 
tlon  tendered  by  the  answer.  Tbey  were 
pn^ter  Questions  for  cross-examination,  for 
the  reason  that  the  plaintiff  testified  od 
direct  examination  that  he  had  known  tbe 
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flrm  <^  IfcLanghlln  Bros,  for  probably  15 
years  and  ptirehased  11  notes  from  M<s 
Langhltn  Bros,  throngb  John  R.  McLaugh- 
lin on  the  6th  day  of  February,  1909,  of 
which  the  note  sned  on  In  this  action  was 
one;  that  be  paid  for  the  note  in  controversy 
the  sum  of  11,300.96  by  check;  that  he  pre- 
sented said  note  for  payment,  and  payment 
was  refosed.  The  deposition  the  plain- 
tiff was  offered  as  evidence  In  chief  and  as 
part  of  his  proof  in  making  his  case  and 
opened  the  door  for  a  cross-examination  of 
the  plaintiff  upon  all  matters  stated  in  his 
direct  examination  with  reference  to  the 
purchase  and  time  of  purchase  and  consid- 
eration paid  for  said  note.  Section  6079  of 
the  Revised.  Codes  says:  "The  opposite  party 
may  cross-examine  the  witness  as  to  any 
facts  stated  in  his  direct  examination  or 
connected  therewith."  The  plaintiff  having 
testified  to  his  purchase  of  the  note,  the  time 
he  made  such  purchase,  his  acquaintance 
with  McLaughlin  Bros,  from  whom  be  made 
the  purchase,  and  the  amount  he  paid  there- 
for, and  that  be  was  the  owner  of  such  note, 
gave  the  right  to  cross-examine  blm  at  to 
all  matters  of  fact  to  relation  to  such  pur- 
chase, and  it  was  permissible  on  such  cross- 
examination  to  Inquire  as  to  his  relationship 
with  McLaughlin  Bros.,  the  duration  and 
character  of  It,  and  tbe  other  transactions  of 
the  same  kind  and  character  as  the  one  in- 
volved in  this  caae,  and  whether  he  had  pur- 
chased other  notes  from  McLanghlln  Bros, 
executed  In  payment  of  the  purchase  of  other 
property  of  the  same  kind,  and  wheth»  he 
was  compelled  to  bring  suit  for  tbe  collec- 
tion of  the  same,  and  were  the  same  de- 
fenses made  as  In  the  present  case.  The 
questions  propounded  on  cross-examination 
all  tended  to  show  the  circumstances  sur- 
rounding tbe  transaction  between  himself 
and  McLaughlin  Bros.  In  purchasing  said 
note,  and  relate  to  facts  which  went  to  the 
question  of  the  good  faith  of  tbe  plaintiff  in 
purchasing  tbe  note  sued  upon.  It  was  dis- 
closed by  this  evidence  that  the  plaintiff  and 
McLaugblln  Bros,  were  residents  of  the  city 
of  Columbus  In  the  state  of  Ohio,  and  tbat 
they  had  been  acquainted  for  the  past  16 
years,  and  that  plaintiff  bad  had  numerous 
transactions  with  McLaughlin  Bros.  In  pur- 
chasing other  notes  issued  for  the  sale  of 
other  stallions,  and  tbat  McLaughlin  Bros, 
was  a  solvent  and  responsible  concern,  and, 
notwithstanding  these  facts,  the  plaintiff  did 
not  pursue  bis  right  to  collect  tbe  note  pur- 
chased from  the  Indorser,  McLaughlin  Bros, 
whose  solvency  he  knew,  but  he  came  to  the 
state  of  Idaho  and  brought  this  action  for 
tbe  purpose  of  recovering  tbe  amount  due 
on  tbe  note  from  the  defendants,  when  he 
bad  no  knowledge  whatever  that  any  of  the 
defendants  were  solvent  or  tliat  he  would  in 
tbe  end  be  aide  to  collect  anything  from  the 
defendants. 

[4]  These  facts  were  circumstances  which 
tbe  Jury  and  the  court  might  omsldw  and 


from  them  determine  whether  &ey  were 
sufficient  to  give  notice  to  the  plaintiff,  or  to 
put  bim  on  bis  inquiry,  ttiat  tbe  note  pos- 
sessed any  Infirmities  which  would  In  any 
way  affect  its  collection.  If  the  circum- 
stances surrounding  the  purchase  of  tbe  note 
were  sufficient  to  give  to  an  ordinarily  pru- 
dent man  notice,  and  tbe  plaintiff  refrained 
from  making  inquiry  with  reference  to  the 
transaction  out  of  which  the  note  originated, 
he  la  not  in  the  position  of  a  holder  in  good 
faith  vrltbout  notice.  Tbe  questions  pro- 
pounded upon  cross-examination  and  per- 
mitted by  the  trial  court  all  related  to  the 
transaction  surrounding  the  purchase  of  tbe 
note  by  tbe  plaintiff  from  McLaugblln  Bros., 
and  tbe  facts  shown  all  tended  to  prove  that 
the  plaintiff  did  not  purchase  the  note  In 
question  In  good  faith  or  In  dne  conrae  of 
business  before  maturity. 

Section  3500  of  the  Revised  Codes  pro- 
vides :  "A  holder  in  due  course  Is  a  holder 
who  has  taken  the  instrument  under  the  fol- 
lowing conditions:  First,  tbat  the  Instru- 
ment is  complete  and  regular  upon  its  face; 
second,  that  he  became  the  holder  of  it  be- 
fore It  was  overdue  and  without  notice  that 
it  had  been  previously  dishonored,  If  such 
was  the  fact;  third,  that  he  took  it  In  good 
faith  and  for  value;  fourth,  tbat  at  the 
time  it  was  negotiated  to  him  he  had  no  no- 
tice of  any  infirmity  in  the  instrument  or  de- 
fect la  the  title  of  the  perfion  negotiating 
It" 

So  tbe  inquiries  made  of  the  plaintiff  with 
reference  to  bis  acquaintance  with  Mc- 
Laughlin Bros,  and  the  many  tmnsactions 
he  had  had  with  such  flrm  In  handling  other 
notes  made  payable  to  McLaughlin  Bros, 
and  given  for  other  stallions  sold  by  Mc- 
Laughlin Bros.,  and  the  knowledge  tbe  plain- 
tiff had  of  McLaugblln  Bros.'  business,  and 
that  they  bad  had  litigation  upon  notes  pur- 
chased by  bim  from  them  In  which  breach  of 
warranty  and  fraud  in  the  inception  of  the 
notes  was  made  a  defense,  and  the  same  was 
sustained  by  the  highest  courts  of  other 
states  upon  the  same  state  of  facts  as  In- 
volved in  this  case;  and  the  fact  that  the 
plaintiff  pursued  the  defendants 'In  the  state 
of  Idaho  and  took  no  steps  to  hold  the  In- 
dorsers  upon  the  note— ;were  circumstances 
and  facts  which  t^ded  to  show  that  he  did 
not  take  tbe  note  In  good  faith  or  for  value, 
and  that  at  tbe  time  it  was  negotiated  he 
had  notice  of  infirmities  in  tbe  note  and  the 
defect  of  the  title  of  McLaughlin  Bros.,  and, 
with  such  facts  before  him,  made  no  in- 
quiries as  to  the  truth  of  the  same.  He 
places  himself  in  the  position  where  he  can- 
not claim  as  a  holder  in  good  faith  without 
notice.  Schmueckle  v.  Waters  et  al.,  126 
Ind.  266,  26  N.  E.  281;  State  Nat  Bank  t. 
Bennett,  8  Ind.  App.  678^  86  N.  Bl  661;  2 
Ency.  of  Bv.  626;  WlntMf  t.  Nobi,  10  Idaho, 
18,  112  Paa  625. 

B]  The  court  gave  to  the  Jury  an  instruc- 
tion defining  a  "bolder  In  due  course,"  and, 
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In  addition  to  the  proTtslons  found  In  section 
3509,  added  to  snbdlvlsion  4  the  f olio  wing : 
"And  the  court  Instmcta  the  Jury  that  If  you 
find  from  the  evidence  In  this  action  that 
the  title  of  McLaughlin  Bros,  to  the  note  In 
controvwsy  was  defective  by  reason  of 
frand.  Illegal  consideration,  or  for  any  rea- 
son, then  It  becomes  Inctunbent  upon  the 
plaintiff  to  prove  that  he  was  a  holder  In 
due  coorse,  and  In  order  for  him  to  do 
80  he  must  prore  snffldent  to  show  that 
he  Is  a  hold^  within  the  meaning  of  the 
definition  abore  given."  This  addition  to  the 
statutory  definition  was  intended  and  in  fact 
states  the  rule  with  reference  to  the  burden 
of  proof  shifting  to  the  plaintiff  from  the 
defendant,  where  It  Is  shown  that  the  note 
In  Its  Inception  was  fraudulent  and  Illegal, 
In  which  case  the  burden  of  proof  shifted 
from  the  defendant  to  the  plalntUF  and  the 
plaintiff  was  required  to  prove  that  he  was 
a  bolder  In  due  course  within  the  meaning 
of  tbe  statute.  This  instruction  should  not 
have  Included  the  words  "or  for  any  rea- 
son," as  such  words  are  of  suchr  an  uncer- 
tain Import  that  there  Is  a  possibility  tbe 
jury  might  consider  some  matter  not  prop- 
erly Included  within  the  evidence;  but  the 
mere  use  of  such  words  In  the  instruction 
we  do  not  think  destroys  or  lessens  the  ef- 
fect of  the  direction  of  the  court,  as  to  the 
burden  of  proof,  where,  as  In  the  case  under 
consideration,  the  note  sued  upon  was  ob- 
tained by  fraud  and  misrepresentation,  and 
that  tbe  use  of  such  words  could  In  no  way 
prejudice  the  rights  of  tbe  defendant. 

[I]  Serious  complaint  Is  made  against  In- 
struction No,  11.  This  liMtructlon  reads  as 
follows:  "The  court  Instructs  the  Jury  that 
the  term  'good  faith'  means  not  only  hones- 
ty of  intention,  but  the  absence  of  suspicious 
drcumstances,  or.  If  such  drcumstances  ex- 
ist, then  such  Inquiry  as  will  satisfy  a  pru- 
dent man  of  the  validity  of  the  transaction, 
and  the  court  Instructs  the  Jury  that  if  there 
were  such  circumstances  surrounding  the 
alleged  purchase  of  the  note  In  controversy 
by  the  plaintiff,  as  would  put  an  ordinarily 
prudent  man  upon  inquiry  and  lead  bim  to 
believe  that  there  was  or  might  be  a  defect 
In  the  title  of  the  person  negotiating  the 
note,  or  a  good  defense  to  the  note  by  tbe 
maker  In  the  hands  of  the  person  negotiating 
tbe  same,  and  the  purchaser  under  such  sus- 
picious circumstances  makes  no  attempt  to 
ascertain  tbe  tmtb,  he  cannot  claim  'good 
ftilth'  in  accepts  tbe  instrument" 

This  instruction  Is  clearly  erroneous,  in 
that  tbe  court  Instructs  the  Jury  that  the 
term  "good  faith"  means  the  "absence  of 
suqiieions  drcumstances."  The  existence  of 
snspidons  drcomstances  will  not  destroy 
tbe  good  faith  of  a  transaction,  but  it  Is 
siu^  drcumstances  as  would  charge  the  pnr- 
diaaer  of  a  note,  as  an  ordinarily  prudent 
man,  with  bad  telth,  or  notice  of  tbe  In- 


firmity in  tbe  Instrument  or  defect  in  tbe 
title  of  the  person  from  whom  be  makes  the 
purchase.  The  error,  however,  taken  in  con- 
nection with  other  Instructions  covering  the 
same  subject  and  tbe  strong  and  almost  con- 
clusive evidence,  was  not  of  such  prejudidal 
character  as  to  warrant  a  reversal.  We 
think  the  correct  rule  of  law  bearing  on  this 
phase  of  the  case  has  been  correctly  an- 
swered by  this  court  in  Winter  t.  Nobs,  su- 
pra, In  which  this  court  said:  "It  is  con- 
tended by  appellant  that  m^e  suspldous  cir- 
cumstances are  not  sufficient  to  put  a  purchas- 
er of  a  note  on  Inquiry,  and  that  It  is  neces- 
sary, in  order  to  defeat  his  right  of  recovery, 
to  ^ther  show  actual  notice  of  the  fraud  or 
notice  of  such  facts  and  circumstances  as 
would  charge  him  with  actual  bad  faith  in 
taking  the  paper  without  Investigating  tbe 
circumstances  under  which  It  was  issued." 
And,  after  quoting  the  statute,  this  court  says: 
"We  think  It  Is  only  actual  knowledge  of 
tbe  defect  or  Infirmity  or  notice  of  such  facts 
and  drcumstances  as  would  put  a  man  on 
inquiry,  and  would  charge  him  with  bad 
faith  or  the  ImputatioD  of  dishonest  dealing 
that  was  Intended  by  tbe  statute  to  dtfeat  a 
recovory." 

We  have  examined  tbe  other  instructions 
given,  and  we  think  they  state  tbe  law  as 
announced  by  this  court  in  Winter  v.  Nobs, 
supra,  and  that  there  are  no  grounds  for  re- 
versing tbe  Judgment. 

The  Judgmoit  Is  affirmed;  costs  awarded 
to  reBpmdent 

AIL6HID  and  SX7LLIVAN,  JJ^  ooncar. 


BASHOB  T.  BBLOIT. 

(Supreme  Court  of  Idaho.   Nov.  15,  1011.) 

(Bvllaimt  by  th«  Court.) 

1.  JuDouBiTT  (8  866*)  — AonoR  TO  Betitb— 

LnflTATIONS. 

Under  the  provialone  of  section  4051,  Rev. 
Codes,  an  action  to  keep  alive  a  JndKmeat  or 
decree  of  any  court  of  the  United  States  or  of 
any  state  or  territory  within  the  United  States 
may  be  commenced  within  six  yean  from  the 
date  of  the  entry  of  the  judgment 

tEd.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  $8  1603-1607;  Dec.  Dig.  1 866.*] 

2.  Exaonnon  <|  76*)— Tin  won  Issuanov— 

Statutobt  Peovision. 

Under  the  provisions  of  section  4470,  Rev. 
Codes,  tbe  party  in  whose  favor  a  Judgment  Is 
given  may  at  any  time  wtthln  five  years  after 
the  entry  thereof  have  a  writ  cut  execution  is- 
sued for  its  enforcement 

[Bd.  Note.— For  other  cases,  see  ExecntiMl. 
Cent  Dig*  SI  164-170;  Dec  Dig.  |  75.*] 

3.  JuDamiiT     906*)  —  AoTZOir  on  a  JtJDo- 
UMm—Ttua  TO  Sui. 

Under  the  common  law,  the  owner  of  a 
ja^ment  may  bring  an  action  on  it  as  a  debt  of 
record  in  any  court  of  competent  Jurisdiction 
and  prosecute  tiie  same  to  final  judgment  not- 
withstanding his  right  to  issue  execution  on  the 
original  Judgment  remained   unimpaired,  and 
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ootwidurtaiidinc  tb«  time  for  Imifng  an  ezeea- 
tion  tbereon  had  vxsHxeiL 

[Ed.  Note.— For  other  casea.  see  Judgment, 
Cent  Dig.  8S  1722,  1723;  DeoDIg.  S  903*] 
4  JuDQintNT  (f  866*)  —  Action  to  Bbvivb— 

Statutoby  Peotisions. 

The  Legislature  has  the  power  to  limit  the 
time  in  which  an  action  may  oe  brought  upon  a 
Judgment  to  revive  it,  and  to  limit  the  time  in 
which  execntion  maj  Issue  for  the  enforcement 
of  a  judgment,  and  it  may  extend  the  time  for 
the  commencement  of  an  action  to  revive  a  Judg- 
ment beyond  tiie  period  of  time  allowed  by  law 
for  the  issuance  «  an  execntion  to  enforce  such 
judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  1603-1607;  Dec.  Dig.  |  866.*3 

Sb  JnDOUEHT         868,  870*}— BlirFOBOElfXHT— 

Aboutioit  or  Sciu  Faoub— Bxbcutiok. 
The  common-law  writ  of  sdre  facias  has 
been  abolished  by  the  provisions  of  section  4611, 
Rev.  Codes,  and  as  provided  by  section  4474,  in 
all  cases  ouier  than  for  the  recovery  of  money, 
the  Judgment  may  be  enforced  or  carried  into 
execntion  after  the  lapse  of  five  years  from  the 
date  of  its  entry,  by  leave  of  court,  npon  motion, 
or  by  Judgment  for  that  purpose  foanded  upon 
•npiMemental  pleadings. 

[SSi.  Note.— For  other  cases,  see  Judgment 
Cent  Die.  H  1603-1640;  Dec.  Dig.  if  868, 
870.*] 

6.  JuDQUKiTT  (1  868*)  —  Acnow  TO  RSVIVK— 
Statdtoby  Peovision. 

By  the  enactment  of  said  section  4474,  it 
was  not  intended  that  the  method  therein  pro- 
vided for  the  revival  of  a  judgment  should  be 
the  only  and  exclusive  method  for  keeping  a 
Judgment  alive. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  If  1603-1608;  Dec.  Dig.  {  868.*] 

7.  JtrDamsHT  (5  910*)— Action  to  Rbvivb— 
Right  of  Action. 

The  right  to  commence  and  maintain  an 
action  on  a  judgment  in  this  state  is  not  depend- 
ent upon  the  right  to  issue  an  execution  for  the 
enfbroement  of  snob  judgment  but  Is  depend- 
ent upon  and  governed  by  the  provisions  oz  the 
statute,  limiting  the  time  in  whldi  an  action 
may  he  brought  upon  a  Judgment 

[EU.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  U  1732-1737;  Dec  Dig.  i  010. •} 

8.  JuDQincRT  a  868*>— SnroBOucENT— U0DE8 
OF  Enfobceuent. 

Under  the  laws  of  this  state,  there  Is  one 
method  of  procedure  for  keeping  alive  a  judg- 
ment for  the  recovery  of  money,  and  that  is  by 
bringing  an  action  thereon  within  six  years  from 
the  entry  of  said  judgment;  and  there  are  two 
methods  of  keeping  judgments,  other  than  for 
the  recovery  of  money,  alive:  (1)  By  action  on 
the  Judgment  within  six  yea»;  (2)  by  supple- 
mental pEoceedings  under  the  provirions  of  sec- 
tion  4474,  BevTOMlfla. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1603-1608;  Dec.  big.  |  868.*] 

9.  Interest  <|  60*)  -—  Judqubnt  —  CoMPOtmD 
Interest. 

Section  Ui39,  Rev.  Codes,  has  reference  to 
compounding  interest  arising  on  contract  and 
does  not  apply  to  penalties  and  interest  imposed 
by  statute,  and  is  intended  as  a  regulation  of  In- 
terest on  contracts,  and  not  of  interest  on  Judg- 
ments. 

[Ed;  Note.— For  other  cases,  see  Interest 
Cent.  Dig.  SS  134-137;  Dec  Dig.  |  60.*1 

10.  InTKBEST  (I  38*)— JUDQKENT— RATB. 

Under  the  proviidons  of  subdivision  4  of 
section  1637,  7  per  cent  interest  is  allowed  for 
money  due  on  Judgments,  and  under  the  pro- 
visions of  eection  1538  all  money  Judgments  bear 


intereat  at  the  rate  oC  T  per  cent  par  annun 
until  satiafled, 

[Ed.  Note.— For  oth«F  cases,  see  Interest^ 
Cent  Dig.  IS  79-82;  Dec.  DiTl  88.*] 

11.  INTBBEST  (8  22*)  —  DI8FOBITION  OF  PBO- 
CBEDS— I NTEBB8T. 

Under  the  provisions  of  subdivision  1  of 
section  4471,  under  an  execution  for  the  enforce- 
ment of  a  money  Judgment  tiie  sheriff  is  requir- 
ed to  satisfy  the  Judgment  and  all  the  interest 
due  thereon. 

[Ed.  Note.— For  other  cases,  see  Intereat^ 
Cent  Dig.  8|  43-«3;  Dec.  Dig.  |  22.*] 

12.  JuDOHENT  (S  910*)— Action  on  Jupoionx 
— RiOHT  OF  AonoN. 

Under  the  provisiona  of  aection  4051,  an  ac- 
tion may  be  maintained  on  a  domestic  Judgment* 
if  commenced  within  aix  years  after  the  witxy 
of  snch  Judgment 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Die.  H  1732-1737;  Dec. Dig.  S  910.*] 

Appeal  from  District  Court,  Nes  Perce 
County;  Edgar  Q  Steele,  Judge. 

Action  by  George  W.  Basfaor  against 
George  W.  Beloit  to  revive  a  Judtement. 
From  a  Judgment  for  plaiutlCT,  defendant 
appeals.  Original  opinion  withdrawn,  and, 
on  rehearing,  afSrmed. 

Ben  F.  Tweedy,  for  appellant  Eugene  A. 
Cox  and  Charles  H.  Chance,  tor  respondent. 

SUUilVAN,  J.  This  action  was  brought 
upon  a  Judgment  which  was  at  the  time  of 
filing  the  complaint  more  than  five  years 
and  less  than  six  years  old.  The  defendant 
by  demarrer  pleaded  the  statute  ot  limita- 
tions. His  demurrer  was  overruled,  and, 
upon  his  refusal  to  plead  further,  tab  d» 
fault  was  entered,  and  the  cause  was  heard 
hy  tba  conrt  and  Judgment  entered  against 
him.  This  appeal  Is  from  the  order  over- 
ruling the  demurrer  and  from-  the  Judgment 

The  appellant  assigns  three  errors:  First, 
that  the  court  erred  In  oTermling  the  de- 
murrer to  the  complaint;  second,  the  court 
erred  in  entering  Judgment  upon  an  "ex- 
pired" Judgment ;  and,  third,  the  conrt  erred 
In  rendering  Judgment  for  Interest  on  the 
costs  of  the  first  Judgment 

The  grounds  of  demurrer  to  the  effect  Uiat 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  and  that  this 
action  was  barred  by  the  provisions  of  seo 
tlons  4052,  4053,  4060,  4470,  and  4474,  Rer. 
Codes,  we  will  consider  together. 

Section  4052  provides  that  an  action  may 
be  brought  within  five  years  upon  any  con- 
tract, obligation,  or  HablUty  founded  npoa 
an  Instrument  in  writing. 

Section  4053  provides  that  an  action  may 
be  brought  within  four  years  upon  a  con- 
tract obligation,  or  liability  not  founded 
upon  an  instnuuent  In  writing. 

Section  4060  provides  that  an  action  for 
relief  not  otherwise  provided  for  must  be 
commenced  within  four  years  after  the  cause 
of  action  shall  have  accrued. 

Section  4470  provides  that  a  party  in 
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whose  f&Tor  Jndgmeait  Is  given  may  at  any 
time  wltbin  five  yoirs  after  the  entry  there- 
of have  a  writ  of  execution  Issne  for  Its 

enforcement 

Section  4474  provides  that  In  all  cases 
other  than  for  the  recovery  of  money  the 
judgment  may  be  enforced  or  carried  into 
execution  after  the  lapse  of  five  years  from 
the  date  of  Its  entry,  by  leave  of  court, 
upon  motion,  or  by  judgment  for  that  pur- 
pose founded  ni>on  supplemental  pleadings. 

It  appears  from  the  complaint  that  this 
action  was  brought  on  the  18th  of  November, 
1910,  upon  a  Judgment  made  and  duly  en- 
tered on  the  26th  day  of  November,  1904, 
no  part  of  which  had  been  paid  at  the  date 
of  bringing  this  action,  and  It  is  allied 
that  said  Judgment  la  a  valid,  subsistittg 
Judgment,  and  six  years  have  not  expired 
since  the  rendition  and  docketing  of  it  It 
thus  appears  that  this  action  was  commenc- 
ed within  six  years  after  the  entry  of  said 
Judgm^t 

[1]  Section  4051,  Rev.  Codes,  prescribes 
the  period  within  which  an  action  on  a 
Judgment  or  decree  may  be  commenced,  and 
la  as  follows:  "Within  six  years:  (1)  An 
action  upon  a  Judgment  or  decree  of  any 
court  of  the  United  States,  or  of  any  state  or 
territory  within  the  United  States.    •  • 

[2]  It  is  admitted  by  counsel  that  an  ac- 
tion to  continue  in  force  a  Judgment  for  the 
recovery  of  money  might  be  commenced  with- 
in five  years  after  the  entry  of  such  Judg- 
ment, under  the  provisions  of  said  section 
4052,  but  contends  that  as  an  execution  can 
only  be  Issued  for  the  enforcement  of  a 
money  Judgment  wltbin  five  years  after  Its 
entry  (section  4470),  an  action  cannot  be 
maintained  thereon  after  the  expiration  of 
the  period  in  which  an  execution  may  issue. 

[3]  Defendant's  contention  is  based  upon 
the  ground  that  the  writ  of  scire  facias  lias 
been  abolished  and  the  Legislature  has  pro- 
Tided  a  substitute  for  that  writ  by  the  pro- 
visions of  said  section  4474.  Conceding  that 
to  be  true,  it  does  not  aid  counsel  in  his  con- 
tention, for,  under  the  common  law,  the  writ 
of  scire  facias  in  no  manner  prohibited  or  In- 
terfered  with  the  right  to  bring  an  action  up- 
on a  Ju^ment  to  revive  It  for  under  the 
common  law  a  Judgment  might  be  kept  alive, 
first  by  writ  of  scire  facias,  and,  second,  by 
an  action  upon  the  Judgment  One  of  those 
lights  in  DO  maimer  interfered  with  the  oth- 
er. The  right  under  the  common  law  of  an 
action  on  a  Jndgmrat  to  revive  it  continues 
In  this  state  unless  it  has  been  destroyed  by 
statute.  It  Is  stated  in  23  Cyc  p.  1502,  that: 
"At  common  law,  and  gaierally,  ezc^t  In  so 
far  as  the  right  has  been  restricted  by  local 
statutes,  the  owner  of  a  Judgment  may  bring 
a  suit  upon  It  as  a  debt  of  record,  in  the 
court  which  rendoed  it  or  in  any  other  court 
of  oompetoit  Jurisdiction,  and  prosecute  the 
■ame  to  final  Judgment,  notwithstanding  his 
tight  to  Issiie  execution  on  the  original  Jndg* 


ment  remains  unimpaired,  or,  on  the  other 
hand,  notwithstanding  the  time  for  issuing 
execution  has  expired;  and  it  is  not  neces- 
sary to  all^e  o;  show  any  other  cause  for 
suing  on  the  Judgment  than  the  fact  that  It 
remains  unpaid."  So  far  as  the  statutes  in 
this  state  are  concerned,  under  the  provisions 
of  said  section  4051,  it  Is  expressly  provided 
that  an  action  upon  a  Juc^ment  or  decree 
may  be  commenced  within  six  years  after  Its 
entry.  We  have  there  the  right  expr^ly 
given  that  is  recognized  by  the  common  law, 
except  under  the  statute  the  right  to  bring- 
such  action  Is  limited  to  six  years. 

[i]  We  find  no  prohibition  in  the  Consti- 
tution against  legislation  for  enforcing,  re- 
viving, and  renewing  Judgments,  and.  there- 
fore conclude  that  that  matter  Is  within  leg- 
islative discretion.  The  Legislature  may  per- 
mit suit  to  be  brought  upon  a  Judgment  for  a 
renewal  or  revivor  of  It  or  It  may  deny  that 
privilege.  It  may  permit  a  Judgment  to  be 
revived  and  extended  upon  notice,  or  It  may 
require  an  action  for  that  purpose,  or  It  may 
permit  execution  to  be  Issued  during  any 
period  of  time  whatever  for  the  enforcement 
of  it;  It  may  establish  a  period  of  limitation 
beyond  which  an  execution  may  not  issue  to 
enforce  It;  or  it  may  permit  an  execution  to- 
Issue  at  any  time  until  the  Judgment  Is  fully 
satisfied,  and  may  authorize  an  action  of  re- 
vivor to  be  brought  after  the  limitation  for 
the  Issuance  of  execution  has  expired.  These 
are  all  matters  of  legislative  policy,  and  the 
procedure  in  different  states  varies  greatly. 
If  the  Legislature  had  not  abolished  the- 
writ  of  scire  facias  (section  4611,  Rev.  Codes), 
and  had  enacted  no  statute  limiting  the  time 
in  which  an  action  might  be  brought  upon  a 
Judgment  the  common  law  in  regard  to 
writs  of  scire  facias  and  actions  on  ^MAg- 
ments  would  be  In  force  In  this  state. 

[E]  However,  the  Legislature  has  abolished 
said  writ  and  It  has  limited  the  time  in 
which  an  execution  may  issue  for  the  en- 
forcement of  a  Judgment  to  five  years  with- 
out a  revival  (section  4470),  and  has  limited 
the  time  in  which  an  action  may  be  brought 
upon  a  judgment  to  six  years.  Section  4051, 
Rev.  Codes.  The  duty  of  the  court  in  the 
case  at  bar  Is  merely  to  construe  the  several 
statutes  which  have  been  adopted  In  this 
state  bearing  upon  this  subject  ss  this  en- 
tire matter  is  left  to  statutory  regulation. 

[6]  In  abolishing  the  writ  of  scire  facias 
and  enacting  a  substitute  therefor  the- 
provisions  of  section  4474,  the  substitute  was 
not  intended  to  be  the  ezdnsive  method  by 
which  a  Judgment  m^t  be  revived  or  kept 
alive,  and  the  fiict  that  a  Judgment  for  the 
recovery  of  money  was  excluded  from  the 
provisionB  of  said  section  4474  la  no  indica- 
tion that  the  Legislature  Intended  to  exclude 
such  Judgments  from  the  provisions  of  sec- 
tion 4DB1. 

[7]  Under  our  law  the  right  to  maintain  an 
action  on  a  Judgment  la  not  d^jwndent  upon 
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the  rli^t  to  iBsne  an  erecatioii  thereon,  bat 
Is  depoident  on  end  governed  tfs  the  pro- 
Tisiona  of  said  section  4,051,  limiting  the 
time  In  which  an  act^m  n^  be  brought  on 
a  Jodgment 

Connsel'B  main  contention  1b  tbat  the  judg- 
ment sued  on  herein  vaa  "dormant"  or 
"dead,'*  and  so  "dormant"  and  "dead"  that 
It  could  not  be  made  tlu  basis  of  an  action. 
Bnt  the  Legislature  has  declared  otherwise 
by  the  prorislons  of  section  4051,  and  Its  ac- 
tion therein  Is  not  expressly  or  Impliedly  pro- 
hibited by  any  prorlirion  of  our  Qinstltutlon. 

It  Is  stated  In  11  Cyc.  of  PL  ft  Pr.  p.  1089: 
"At  common  law,  and  by  the  overwhelming 
weight  of  authority  in  this  country,  the  rlg^t 
to  maintain  an  action  upon  a  domestic  Jndg- 
mfftt  Is  not  at  all  dependent  upon  the  right 
to  issue  an  execution  thererai.  Tbus  an  ac- 
tion may  be  maintained  upon  a  dormant 
Judgment,  and  It  may  equally  well  be  main- 
tained upon  a  judgment  which  is  not  dor- 
mant, and  upon  which  ^ecutton  m^t  Is- 
sue." 

[81  Under  the  proTisions  of  onr  statutes 
there  ts  one  method  for  keeping  a  Judgment 
for  the  recovery  of  money  alive,  and  that  Is 
by  action  on  the  Judgment;  and  there  are 
two  methods  of  keeping  other  judgments 
alive,  one  of  which  is  by  action  on  the  judg- 
ment, and  the  other  by  proceedings  under 
the  proviBlons  of  section  4474. 

It  Is  stated  In  2S  Cyc.  p.  1447,  as  follows : 
"An  action  of  debt  on  the  judgment  Is  al- 
ways a  proper  form  of  proceeding;  and 
where  the  statute  provides  a  special  reme- 
dy for  the  revival  of  Judgments,  as  a  writ 
of  scire  facias  or  a  motion  for  that  purpose, 
It  Is  not  exclusive  of  the  common-law  right 
of  action  on  the  Judgment,  but  cumulative 
thereto,  so  that  the  creditor  may  pursue  ei- 
ther remedy."  The  author  cites  In  support 
of  that  proposition  cases  from  Iowa,  Kan- 
sas, Louisiana,  Montana,  and  Texas. 

Appellant  cites,  as  maintaining  his  position, 
the  case  of  Mawhinney  v.  Doane,  40  Kan. 
676,  17  Paa  44.  The  laws  of  Kansas  pre- 
scribe one  period  of  time  for  keeping  a  judg- 
ment alive  when  both  the  plaintiff  and  de- 
fendant are  still  alive,  and  a  different  period 
of  time  where  one  or  both  of  the  parties  are 
dead.  In  ttiat  case  both  parties  were  dead, 
and  the  action  to  revive  was  not  brought 
within  the  period  of  limitation  for  that 
class  of  actions  and  luia  no  aK>llcatlon  to 
this  case  whatever. 

(12]  Tlie  next  question  presented  is  wheth- 
er an  action  can  be  maintained  for  the  re- 
vival of  a  domestic  Judgment  under  the  pro- 
visions of  section  4<KS1,  which  prescribe  the 
period  of  six  years  in  which  an  action  may 
be  commenced  uj)on  a  judgment  or  decree  of 
any  court  of  the  United  States,  or  of  any 
state  or  territory  within  the  United  States. 
That  section  was  adopted  tnm  the  laws  of 
rnllfomla.  See  OaL  Prac;  Act  1850,  p.  845,  | 


17;  Sess.  Laws  of  Idaho  1863-64,  p.  655,1 16. 
Under  the  laws  of  CatUomia  and  the  laws 
of  Idaho,  untU  1877  the  period  of  limitation 
for  the  commencem«it  of  an  action  npmi  a 
Judgment  and  the  time  in  ^Ich  an  execu- 
tion might  be  issued  on  sudi  jud^nent  eo- 
indded  and  were  tlie  same.  Tlie  power  to 
enforce  and  the  power  to  renew  tlie  jndg> 
ment  ceased  at  the  same  time;  but  in  1877 
(see  Seas.  Laws  of  Idaho,  p.  65),  said  section 
16  of  the  practice  act  of  Idalto  was  amended, 
limiting  the  time  In  which  an  action  mi^ 
be  coDUoenced  on  a  Judgment  to  six  years 
instead  of  five. 

In  1808  tlie  Supreme  Oonxt  of  California, 
in  the  case  of  Ames  v.  Hoy,  12  Gal.  11,  bad 
under  consideration  said  section  of  the  stat- 
ute, and  the  question  whether  a  suit  might 
be  maintained  upon  a  domestic  Judgment 
was  th«i  considered,  and  In  the  course  of 
the  opinion  the  court  said:  "Several  ques- 
tions are  made:  (1)  Tliat  suit  cannot  be 
maintained  In  this  state  on  a  domestic  Judg- 
ment. At  common  law  actions  could  be  so 
maintained.  1  Gh.  PI.  103,  104.  There  Is 
nothing  in  our  statute  which  divests  the 
right;  and  the  policy  and  Inconvenience, 
suggested  by  the  appellant,  applied  as  well 
in  England  as  here.  The  chief  argument  Is 
that  there  is  no  necessity  for  a  right  of  ac- 
tion on  a  Judgment,  inasmuch  as  execution 
can  be  Issued  to  enforce  the  Judgment  al- 
ready obtained,  and  no  better  or  higher  right 
or  advantage  Is  given  to  the  subsequent 
Judgment  But  this  is  not  true  in  fact,  aa 
In  many  cases  it  may  be  of  advantage  to 
obtain  another  judgment  in  order  to  save 
or  prolong  the  lien;  and  In  this  case  the  ad- 
vantage af  having  record  evidence  of  the 
Judgment  Is  sufficiently  perceptible  The 
argument  tbat  a  defendant  may  be  vexed 
by  repeated  judgments  on  the  same  cause 
of  action  is  answered  by  the  suggestion  that 
an  ^ectual  remedy  to  the  party  against 
tills  annoyance  is  the  payment  of  tlie  debt." 

In  Stewart  v.  Lander,  16  Cal.  373,  76  Am. 
Dec.  538,  referring  to  the  case  of  Ames  t. 
Hoy,  the  court  said:  "We  held  tliat  such 
an  action  might  be  maintained  even  though 
an  execution  might  be  issued  to  enforce  the 
judgment"  That  action  was  brought  on 
domestic  judgment. 

In  Qnivey  v.  Hall,  19  Cal.  98,  the  actkm 
was  brought  upon  a  domestic  Judgment 

In  the  well-considered  case  of  Mason  v. 
Cronlse,  20  Cal.  212,  Mr.  Chief  Justice 
Field,  speaking  for  the  court,  construed  the 
statute  of  limitations  of  California,  which 
Is  similar  to  our  section  4051,  and  stated, 
among  other  things:  "The  section  does  not, 
in  terms;  except  judgmente  recovered  with- 
in the  state;  but,  on  the  contrary,  its  lan- 
guage oubraoes  the  jndgments  and  decrees 
of  any  court  of  any  *state  or  territory  with- 
in the  United  States.'  It  would  seem,  ac- 
cording to  the  natural  Import  of  the  words 
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used,  that  there  could  be  no  qnratlon  as  to 
the  applicfltton  of  the  section  to  domestic 
Jadgments." 

In  Hobbs  t.  Dnff.  23  Cal.  596,  the  court 
said:  "The  action  baring  been  brought  with- 
in five  years  from  the  date  of  the  decree, 
It  is  not  barred  hy  the  statute."  That  action 
was  on  a  domestic  Judgment 

In  Rowe  T.  Blake,  99  Cal.  167,  33  Pac. 
864,  87  Am.  St  Sep.  45,  the  Supreme  Court 
of  California  stated :  "The  r^ht  to  bring  an 
action  upon  a  judgment  or  decree  Is  recog* 
nlzed  bj  that  act  as  the  subject  of  a  dvil 
action  and  may  be  brought  within  five  years. 
Section  336,  Code  GIt.  Proc.  The  provisions 
of  this  section  are  applicable  to  domestic 
judgments.   Masoa  t.  Cronlse,  20  Cal.  211." 

In  Trenouth  t.  Farrington,  54  Cal.  278, 
the  court  held  that  section  836,  Code  Civ. 
Proc.,  applied  to  domestic  Judgments. 

In  Baker  v.  Hummer,  31  Kan.  825,  2  Pac. 
S08,  the  conrt  held  that  an  action  could  be 
maintained  on  a  dormant  domestic  Judg- 
ment 

Said  section  4061  having  been  adopted 
from  California  and  construed  to  Include 
domestic  Judgm«itB  before  the  same  was 
adopted  by  this  state,  is  a  cogent  reason  for 
holding  that  said  section  applies  to  domestic 
Judgments;  and,  aside  from  that  we  think 
it  a  very  reasonable  construction  of  said  sta^ 
nte  to  Include  domestic  Judgments  thereto. 

As  this  action  may  be  maintained  on  a 
domestic  Judgment,  and  as  the  action  la  not 
barred  by  the  statute  of  limitations  or  other- 
wise, the  conrt  did  not  err  In  overruling 
said  demurrer. 

[I]  The  third  error  assigned  Is  to  the  ef- 
fect that  the  court  erred  In  rendering  Judg- 
ment for  interest  on  the  original  Judgment 
Appellant  contends  that  the  court  had  no 
authority  to  render  a  Judgment  whereby  In- 
terest was  allowed  upon  the  Judgment  which 
included  Interest  up  to  the  date  of  the  Judg- 
ment and  cites  section  1539  and  other  sec- 
tions of  our  Revised  Codes  in  support  of  his 
contention.  Section  1689  provides  as  fol- 
lows: "Oompouud  Interest  Is  not  allowed, 
but  a  debtor  may  agree  In  writing  to  inter- 
est on  interest  overdue  at  the  date  of  such 
agreement"  That  section  has  reference  to 
compounding  Inferest  on  contracts.  It  was 
never  intended  to  apply  to  t>enaltlee  and  In- 
terest imposed  by  statute.  In  the  case  of: 
taxes,  the  principal  amount  due  draws  In- 
terest at  the  rate  of  18  per  cent,  and  the 
whole  amount  due  Is  computed  at  the  time 
of  the  sale  and  fixed  by  the  sale  as  a  lien 
upon  the  property.  The  same  thing  occurs 
in  a  number  of  other  proceedings  under  our 
statutes.  None  of  these,  however,  come  with- 
in the  terms  of  the  statute  against  com- 
pounding interest  for  the  reason  that  the 
provisions  of  said  section  1639  were  intend- 
ed as  a  regulation  of  interest  on  contracts 
and  not  on  Jadgments.  It  was  designed  to 
prersnt  the  imposition  upon  borrowers  of 


heavy  exactions  by  commanding  Intatest  at 

frequent  Intervals. 

[10]  That  being  true,  the  provisions  of 
our  statute  in  regard  to  the  rendition  of 
Judgments  for  debt  damages,  or  costs  and 
interest  thereon  must  be  considered  in  de- 
ciding this  question.  The  following  sections 
of  our  statute  should  be  considered: 

"Sec.  1536.  In  all  Judgments  rendered  by 
any  court  for  any  debt  damages,  or  costs, 
and  In  all  executions  Issued  thereon,  the 
amount  must  be  computed,  as  near  as  may 
be,  In  dollars  and  cents,  rejecting  small  frac> 
tlona;  and  no  Judgmoit  or  other  proceeding 
is  erroneous  for  such  omission. 

"Sec.  1587.  Where  there  is  no  express  con- 
tract In  writing  fixing  a  different  rate  of 
Interest  Interest  Is  allowed  at  the  rate  of 
seven  cents  on  the  hundred  by  the  year  on : 
*  *  *  (4)  Money  due  on  the  Judgment  of 
any  competent  court  or  trIbunaL 

"Sec.  1688.  Parties  may  agree  In  writing 
for  the  payment  of  any  rate  of  interest  on 
money  due  or  to  become  doe  on  any  con- 
tract not  to  e»!eed  the  sum  of  twelve  per 
cent  per  annum ;  any  Judgment  rmdered  on 
such  contract  shall  bear  interest  at  the  rate 
of  seven  per  cent  per  annum  until  satisfied." 

"Sec.  4914.  The  clerk  must  include  In  the 
Judgment  entered  up  by  him,  any  interest  on 
the  verdict  or  dectelon  of  the  court,  from  the 
time  It  was  rendered  or  made,  and  the  costs, 
if  the  same  have  been  taxed  or  ascertained ; 
and  he  must  within  two  days  after  the 
same  are  taxed  or  ascertained,  if  not  in- 
cluded In  the  Judgment  Insert  the  same  In  a 
blank  1^  in  the  Judgment  for  that  purpose, 
and  moat  make  a  similar  insertion  of  the 
costs  in  the  copies  and  docket  of  the  Judg- 
ment" 

"Sec.  4471.  •  •  *  (1)  If  It  (the  execu- 
tion) be  against  the  property  of  the  Judg- 
ment debtor,  It  must  require  the  sheriff  to 
satisfy  the  Jadgment,  with  Interest.  ***** 

Under  our  statutes,  coats  become  a  part 
of  the  Judgment  They  are  entered  up  in 
the  Judgment  and  docketed  with  it  and  are 
collected  by  the  same  execution  on  which  the 
Judgment  is  collected.  Interest  due  at  the 
date  of  the  Judgment  is  also  computed  and 
entered  as  part  of  the  Judgment  The  total 
amount  due  for  damages,  interest  aud  costs 
are  entered  as  the  Judgment,  and  under  the 
provisions  of  subdivision  4  of  section  1537 
7  per  cent  is  allowed  for  money  due  on 
Judgments,  and  under  the  provisions  of  sec- 
tion 1538  any  Jadgment  rendered  on  contract 
bears  Interest  at  the  rate  of  7  per  cent  until 
satisfied. 

[11]  These  provisions  clearly  oontonplate 
that  Jadgments  bear  7  per  cent  Interest 
and  this  applies  to  the  total  amount  of  the 
Judgment  including  costs  at  the  date  of  ita 
entry,  and  the  Intention  of  the  Legislature 
is  Indicated  by  subdlviston  1  of  said  section 
4471.  which  provides  that  ^  sn  ezecatlon 
for  the  enforcement  of  a  Jadgment  be  agalntt 
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the  property  of  tbe  judgment  d^tor.  It 
must  require  tbe  sheriff  to  satisfy  the  jadg- 
ment  wltb  Interest  thereon.  That  means 
Interest  on  tbe  full  amount  of  the  entire 
judgment  It  was  not  the  Intention  to  seg- 
regate the  principal  stun  for  which  the  Judg- 
ment was  rokdered  from  the  Interest  that 
was  due  thereon  at  the  date  of  the  Judg- 
ment,  hot  to  compute  Interest  on  the  total 
amount  of  said  judgment  and  costs  from  the 
date  of  the  jud^ent 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  must  he  aflBrmed, 
and  it  is  so  ordered.  Oosts  a^  awarded  to 
the  respondent. 

STDWAHT,  a  J.,  and  AILSHIB^  J.,  oon- 
cnr. 


IDAHO-WESTERN  RT.  CO.  T.  COLUMBIA 
CONFERENCE    OF  EVANGEa^ICAL 
LUTHERAN  AUGUSTANA  SYNOD. 

(Sopreme  Court  <^  Idaho.   Not.  18,  1911.) 

fSyllahua  hv  the  Court.) 

1.  Evidence  (8S  474,  502*)  —  Opinion  Etz- 

DKNCE— SPBCIAI.  KNOWZ^DQE  AS  TO  SUB* 
JKCT-MATrKB—VALUB. 

It  Ib  not  necessary  to  qualify  a  witness  as 
an  expert  before  allowing  nim  to  testify  as  to 
the  value  of  property  sought  to  be  taken  under 
condemnation  proceedings  or  tbe  dama^  that 
will  be  sustained  to  the  remaining  property  by 
reason  of  the  severance  of  the  part  taken.  He 
must  necessarily  claim  to  have  some  knowledge 
on  tbe  subject  before  testifying  as  to  values, 
and  such  knowledge  and  information  may  be 
tested  on  cross-examination  by  tbe  condemnor, 
and  tiis  means  of  knowing  values  and  tbe  rea- 
sons which  lead  him  to  make  bis  estimate  as  to 
the  value  of  the  property  and  the  damages 
which  will  be  sustained  may  be  disclosed  on 
cross-examination,  and  the  weight  to  be  given 
to  his  evidence  Is  a  proper  subject  for  the  con- 
sideration of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidoice, 
Cent.  Dig.  IS  2217,  2306.  2307;  Dec.  Dig.  i| 
474,  502.»] 

2.  EUINENT  DOUAIN   (S  131*)— MsAsnsB  OW 
Co&fPENSATION— "MaBKKT  VALUE." 

In  estimating  the  value  of  property  taken 
for  public  use,  it  Is  tbe  market  value  of  the 
property  which  Is  to  be  considered,  and  the  mar- 
ket value  of  property  is  the  price  which  it  will 
bring  when  ft  is  offered  for  sale  by  one  who 
dcEires,  but  is  not  obliged,  to  sell  it,  and  is 
bought  by  one  who  is  not  obliged  to  have  the 
property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
mahi,  Cent  Dig.  |  363;  Dec  Dig.  f  131.* 

For  other  deGnltions,  see  Words  and  Phrases, 
vol.  5,  pp.  4383-4388;  vol.  8,  p.  7717.] 

8.  Eminent  Domain  (I  134*}— Pbocbedings 
TO  Take  Phopkbtt— Stidenoi  as  to  Cou- 

PENSATION. 

Where  property  sought  to  be  taken  under 
condemnation  proceedings  has  no  market  value, 
evidence  is  admissible  to  show  that  the  property 
is  valuable  for  some  peculiar  or  specific  purpose 
or  is  especially  valuable  on  account  of  its  for- 
mation,  location,  natural  or  artificial  adaptabil- 
ity to  a  particular  use  or  to  the  peculiar  use  to 
which  It  18  then  applied,  and  in  such  a  ease  evi- 
dence to  the  foregoing  effect  is  admissible,  and 


may  be  considered  1v  a  jury  as  a  proper  sub- 
ject of  inqniiT  in  arriving  at  a  just  estimate  of 
the  value  to  be  placed  ddou  the  property  taken 
and  the  damage  diat  wHl  be  sustained  by  rea- 
son of  severing  the  same  from  tbe  property  re- 
maining. 

[Ed.  Note.— For  other  casM,  see  Eminent  Do- 
main, Cent  Dig.  i  3S0;  Dec  Dig.  |  184.*] 

4.  Eminent  Domain  (S  122^— Compensation 
roB  Pbopertt— Payment  Betobb  Takinq. 

The  Constitution  prohibits  the  taking  of 
the  proper^  of  another  for  any  use  nntU  just 
compeasation  has  been  paid  therefor,  and  this 
must  be  done  whether  the  property  has  a  mar- 
ket value  or  not.  In  every  case  a  fair  and  just 
compensation  must  be  ascertained,  and  this 
should  be  done  as  nearly  as  possible  in  the  same 
manner  and  by  taking  into  consideration  tbe 
same  facts,  circumstances,  and  elements  of  val- 
ue which  would  be  taken  Into  account  by  the 
vendor  and  purchaser  if  tliey  were  bar^nlns 
between  themselves  as  to  the  fair  price  wbicS 
tbe  one  would  accept,  and  the  otbw  would  paji 
(or  the  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  D<^ 
main,  Dec  Dig.  |  122.*] 

5.  Eminent  Domain  (S  138*)— Compbnsatioh 

— iNJUBIEfl  TO  PBOPKSTy  NOT  TAKEN. 

Under  tbe  statute  of  this  state  (section 
C220,  Rev.  Codes),  where  a  condemnor  is  seek- 
ing to  take  a  portion  of  a  larger  tract  of  land 
for  a  public  use,  it  is  proper  and  necessary  to 
take  into  consideration  and  to  introduce  evi- 
dence to  show  the  damage  that  will  be  sustained 
to  the  remaining  parcel  of  land  **by  reason  of 
its  severance  from  the  property  sought  to  be 
condemned"  and  the  "construction  of  the  im> 
provement  proposed"  by  tbe  condemnor. 

[Ed.  Note.— For  other  cases,  see  E^nent  Do- 
main, Cent  Dig.  {  370;  Dec  Dig.  |  138.*] 

6.  EhiiNEHT  Domain  ({{  202,  203*)— Pboobd* 
iHos  TO  Take  Pbopkbtt— Svidshox  ab  to 

Compensation. 

An  educational  institution,  commonly 
known  and  designated  as  a  college,  is  not  ordi- 
narily a  commercial  or  money-making  institu- 
tion, and  csnnot  be  said  to  tiave  a  market  value 
in  the  ordinary  and  legal  acceptation  of  that 
term;  and,  where  projierty  devoted  to  such  use 
is  sought  to  be  taken  by  a  railroad  company 
under  the  power  of  eminent  domain,  it  is  proper 
to  introduce  proofs  showing  the  character  of  the 
location,  its  special  fitness  and  adaptability  for 
the  uses  to  which  it  Is  then  or  may  be  devoted, 
the  state  of  development  and  improvement  ot 
tbe  property,  the  nature  of  the  improvements, 
and  the  depreciation  that  will  result  to  the  re- 
maining iwrtion  of  the  property  after  the  sev- 
erance therefrom  of  tbe  part  taken  under  con- 
demnation, and  such  evidence  is  proper  for  the 
consideration  of  the  Jury  In  arriving  at  tbe  true 
value  of  the  property  to  be  taken  and  the  dam- 
age that  will  be  sustained. 

[Ed.  Note. — For  other  cases,  see  I&ninent  Do- 
main, Cent  Dig.  H  641,  642;  Dec  Dig.  H  202, 
203.*1 

7.  Eminent  Domain  (i  104*)— Cohpensahoh 
—Elements— Noise. 

The  noise  usually  incident  to  the  operation 
of  railway  trains  should  not  be  taken  into  con- 
sideration as  an  element  of  damage  in  ordinary 
condemnation  cases,  for  the  reason  that  the  tak- 
ing of  property  for  railroad  purposes  is  author* 
ised  by  the  Constitution  ana  statute,  and  con- 
demnation ia  allowed  therefor,  and  the  noise  of 
operating  the  road  goes  along  with  the  use. 
where,  however,  the  property  Is  already  devoted 
to  such  a  special  and  pecoliar  use  that  the  tak- 
ing of  a  part  brlnn  the  use  and  the  Inddental 
noise  so  near  to  toe  rcanaioing  property  as  to 
render  the  noise  a  private  nuisance  to  the  own- 
er ot  the  remaining  property  except  (or  the 
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condemnatioD,  and  greatly  depredates  its  ralne 
for  soch  special  use,  the  questioD  of  noise  mar 
be  considered  Id  ascertaininc  the  dami^e  that 
will  be  snffered  to  the  remaining  property  after 
the  sererance. 

[Ed.  Note.— For  other  cases,  see  I^iaent  Do- 
main. Ceat  Di*.  |i  278-281;  Dec  Dig.  {  104.*] 

8.  SyiDENCB  ({  601*)— OPiNXOn  Evidbmck— 

EXAHINATXON  OF  WlTnESBBS—EZPUtNAnOIf 

OF  FOBUBB  TBSTIUOHT. 

Where  a  witness  in  a  condemnation  pro- 
ceeding testifies  on  behalf  of  the  landowner  that 
the  land  sought  to  be  taken  is  of  a  certain  val- 
ue, it  is  not  error  for  the  witness  to  be  allowed 
to  thereafter  explain  that  he  bases  his  estimate 
upon  the  fact  that  the  land  could  be  nibdlTided 
into  town  lo^  and  would  for  inch  purpoM  sell 
for  the  amount  fixed  by  him  m  the  value  of 
tiie  property. 

[Ed.  Note.— For  other  cases,  eee  Brldence, 
Dec  Dig.  {  601  .•] 

9.  WiTHEBSxs  a  372*)— Bub— GsoflS-BxAic- 

UTATIOR. 

Where  a  witness  was  called  by  the  con- 
dannor  in  condemnation  proceedings,  and  testi- 
fied to  what  be  considered  to  be  the  value  of  the 

Property  sought  to  be  condemned,  and  that  he 
ad  advised  the  owner  of  tbe  property  to  settle 
with  the  company,  it  was  not  prejudicial  error 
to  allow  the  landowner  on  cross-examination  to 
ask  the  witness  if  he  had  not  sold  to  the  plain- 
tiff company  his  residence  which  was  situated 
between  the  center  of  the  city  and  the  property 
being  condemned,  and  if  he  had  not  received  the 
■tun  of  $25,000  for  such  proper^,  where  it  ap- 
peared uiat  such  was  in  fact  the  case.  Such 
evidence  was  admitted  on  the  theory  it 
tended  to  show  the  prejudice  and  Mas  of  the 
witness  in  favor  of  the  condemning  company. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  Si  1192-1199;  Dec.  Dig.  {  372.*] 

10.  EhnHBITE  DOXAIN  »  203*)— PBOCEEDINOB 
10  TAU  PBOPKBTT— ADUHEnBIUTT  OF  EVI- 
DDTOK. 

Where  a  xailroad  company  Is  condemning  a 
port  only  of  a  tract  of  land,  and  does  not  indi- 
cate or  stipulate  the  spedBc  manner  in  which 
it  intends  to  use  the  property  or  the  number  of 
traekB  St  ptopoeea  to  lay  or  whether  it  will  use 
tb9  land  for  switching  purposes,  it  Is  competent 
and  proper  for  the  landowner  to  introduce  evi- 
dence to  ahow  the  probable  damage  that  it  will 
sustain  by  reason  of  the  most  numerous  and  in- 
jarious  use  to  which  tbe  railroad  company 
might  lawfully  put  the  property  under  its  con- 
demnation for  railroad  purposes. 

[Ed.  Note.— For  other  cases,  see  Ikninent  Do- 
main, Cent  Dig.  }  542;  Dec  Dig.  |  203.*] 

11.  InsTBuonoHB— No  Esbob. 
Instructions  examined,  and  Iteld  sufficient 

when  read  as  a  whole  to  substantially  state  tbe 
law  of  the  case,  and  that  they  contain  no  preju- 
dldal  error. 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; Robert  N.  Dnnn,  Judge. 

Action  by  the  Idaho-Western  Railway  Com- 
pany agaliiBt'  the  Colnmbia.  Conference  of 
E^ngellcal  Lutheran  Angnatana  Synod. 
From  a  judgmoit  for  defendant  for  |9,000, 
plalntlfC  appeals.  Affirmed. 

Charles  L.  Heltman,  J.  L.  McClear,  and 
F.  M.  Dudley,  for  appellant  McNanghton 
ft  Berg  and  H.  M.  St^itaens,  for  respondoit 

AILSHIB,  J.  This  action  was  brought  by 
the  appellant  to  condemn  a  str^  of  land  100 
feet  In  wUtth  along  tbe  southwest  side  of 


the  premise*  belonging  to  the  respondent  cor- 
poration, and  which  is  occupied  by  It  for  col- 
lege purposes.  ,The  respondent  is  maintain- 
ing and  conducting  what  is  known  as  the 
Cceur  d'Al^e  College  In  the  suburbs  of  Cceur 
d'Alene  City,  and  the  lands  sought  to  be 
condemned  are  a  part  of  the  college  caiflpus. 
On  the  filing  of  the  complaint  notice  was  Is- 
sued and  served,  and  thereupon  tbe  court  ap- 
pointed commissioners  to  assess  the  damages. 
The  commissioners  met  and  heard  the  proofs, 
and  made  and  filed  their  report  The  ma- 
jority of  the  commissioners  found  that  the 
value  of  the  land  to  be  taken  was  $3,000,  and 
that  the  damage  that  would  be  caused  to 
tbe  remainder  of  the  land  by  reason  of  the 
severance  and  taking  of  the  part  condemned 
would  be  $2,000.  Tbe  coU^  corporation  de- 
clined to  accept  the  amount  allowed  by  the 
board,  and  the  case  was  thereafter  tried  in 
the  district  court,  and  the  Jury  returned  a 
verdict  f6r  the  sum  of  $6,000  as  the  value 
of  the  property  to  be  taken  and  $3,900  as  the 
amount  of  damages  that  wonid  be  sustained 
to  the  ronalnder  of  the  property  by  reason 
of  the  severance,  and  $100  for  fences  and  cat- 
tle guards.  Judgment  was  thereupon  entered, 
and  this  appeal  has  been  prosecuted  by  the 
condemuor.  The  only  issue  that  was  tried 
in  the  district  court  was  the  question  as  to 
the  amount  of  damages  which  tbe  college 
corporation  would  sustain  by  reason  of  the 
taking  and  the  severance  of  the  land  con- 
demned from  tbe  remainder  of  the  tract. 
The  appellant  has  assigned  ninety  and  nine 
errors,  and  inferentlally  concedes  that  the 
court  was  correct  In  the  balance  of  his  rul- 
ings. We  shall  not  be  able  to  take  up  these 
assignments  of  error  in  detail,  and  consider 
or  discuss  them  all  in  a  written  opinion.  We 
have  examined  them  in  detail,  however,  and 
will  consider  the  most  prominent  and  Import- 
ant ones,  and  will  treat  in  this  opinion  such 
assignments  as  seem  to  merit  consideration 
in  a  written  opinion. 

The  chief  complaint  made  by  appellant  is 
against  various  rulings  of  the  trial  court  In 
permitting  the  president  of  the  college.  Dr. 
Jesperson,  to  testify  concerning  the  investiga- 
tion that  was  made  by  the  committee  before 
determining  to  acquire  this  particular  tract 
for  college  purposes  and  to  give  his  opinion 
as  to  the  needs  of  a  college  campus,  and 
the  effect  upon  the  value  of  the  college  prop- 
erty that  the  appearance  of  the  campus  has, 
and  to  describe  the  college  and  tell  of  Its 
condition  and  the  state  of  its  growth  and 
the  increase  in  students,  and  to  also  testify 
as  to  depreciation  In  the  value  of  the  prop- 
erty for  college  purposes  if  the  land  sought 
to  be  condemned  be  taken  and  used  for  rail- 
road purposes,  and  that,  If  the  use  which 
the  condemnor  Intended  to  make  of  the  prop- 
erty should  render  it  necessary  for  the  col- 
lege corporation  to  sell  its  property  in  or- 
der to  purchase  and  locate  aomewhere  else^ 


•For  otheri 
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the  traUdliicB  and  Improranfiots  placed  upon 
the  land,  agEregatlnff  aboat  t40,000»  would 
ouly  sell  for  a  very  small  percentage  of  the 
coat  price  for  any  other  use  or  purpose  than 
coll^  paitwsea.  Dr.  Jeapmon  was  also  al- 
lowed to  testier  to  the  damaging  and  detri- 
mental oetect  upon  the  college  work  that 
would  result  from  the  noise  of  locomottvea 
and  trains  passing  back  and  forth  orer  this 
ground  so  near  to  the  coll^  buildings.  Other 
witnesses  were  allowed  to  testis  along  tiie 
same  lines  and  to  the  same  effect  Teach- 
ers, Inatmctors,  and  college  ^feasors  were 
called  and  testtfled  along  the  same  general 
lines,  and  the  mnedc  teacher  was  allowed  to 
testify  as  to  the  effect  that  nMse  of  trains 
and  looomotlTes  so  near  would  hare  vpaa  the 
giving  of  musical  Instruction  In  the  coU^ 
and  the  conducting  of  Out  line  of  college 
work.  The  greater  number  of  the  errors 
assigned  on  this  appeal  go  to  the  admission 
of  evidence  of  13ie  charactw  and  to  the  gen- 
eral etCect  above  mentioned.  We  are  now 
called  upon  to  determine  whether  or  not 
this  Class  of  evidence  was  admissible  on  be- 
half of  respondent  or  prejpdidal  to  the  ap- 
pellant 

t1]  In  the  flnt  plac^  appellant  urges  that 
the  witnesses  who  were  called  on  b^alf  of 
respondent  to  testify  as  to  the  value  of  the 
properly  to  be  taken  and  the  damage  that 
would  be  sustained  were  not  qualified  and 
competent  to  testify  upon  the  subject  of  val- 
ue. We  do  not  consider  that  the  objection 
is  well  taken.  The  appellant  had  the  privilege 
of  cross-examining  these  witnesses  which  it 
exercised  to  the  tuH  extent  and  tlfls  ex- 
amination disclosed  the  extent  of  the  knowl- 
edge and  Information  that  the  several  wit- 
nesses had  oa  the  subject  of  values,  and 
the  reasons  wblch  led  them  to  make  the  esti- 
mates ttiey  did.  The  Jxu7  was  competent 
and,  indeed,  that  was  its  province,  to  deter- 
mine the  w^ght  to  be  gl^eu  the  e^ence  of 
the  several  witnesses  on  this  subject  Evi- 
dence of  value  and  damages  In  such  cases  as 
this  should  not  be  limited  or  confined  to  so- 
called  expert  witnesses;  indeed,  it  could  not 
be,  for  the  reason  that  it  would  be  practical- 
ly impossible  to  tell  Just  what  would  con- 
stltate  an  expert  In  such  matters.  A  witness 
must  necessarily  dalm  to  know  something 
about  the  value  of  such  property  before  he 
can  fix  any  valuer  and  the  extent  and  value 
of  that  knowledge  will  be  fully  disclosed  on 
cross-examination.  The  Jury  are  well  quali- 
fied to  determine  the  weight  to  be  gtvea  the 
evldwce  of  the  several  witnesses  after  they 
have  been  cross-examined  as  to  their  means 
of  knowledge  and  the  sources  of  their  Infor- 
mation upon  which  they  base  their  eajlmates. 
2  Lewis  <m  Eminent  Domain,  |  664;  Id.  f 
43S.  Original  Edition. 

[2]  It  is  argued  a^ellant  that  the  only 
line  of  evidence  that  was  admissible  was 
such  as  would  show  the  market  value  of  the 
property  to  be  taken,  and  that  any  other  evi- 
dence as  to  special  uses  to  which  the  owner 


desired  to  put  Uie  pnq)erty  or  to  which  It 
might  be  adaptable  was  imprc^wr  and  inad- 
missible. In  Fortneuf-Marah,  ebB.,  Co.  t. 
Portneuf  Irrigating  Ca,  19-Tdaho.  483,  114 
Fac.  19^  thto  court  in  determining  the  rule  for 
the  assessmmt  of  dTmages  In  sndi  cases 
quoted  with  approral  flie  following  «tract 
ttom  2  Lewis  on  Eminent  Domain  ^  Ed.) 
f  706:  In  estlmatlDg  the' value  of  property 
takrai  tax  public  use,  it  is  the  maAet  value 
of  the  property  whl<A  is  to  be  cnuddered. 
The  market  value  of  property  Is  the  price 
which  it  will  bring  when  it  Is  offered  fbr  sale 
by  one  who  dealrea,  but  Is  not  obliged,  to  sell 
It  and  Is  bought  by  one  who  Is  under  no 
necessity  of  having  it  In  estimating  Its  val- 
ue all  the  capabilities  of  the  property  aoH 
all  the  uses  to  which  it  may  be  appUed  or  tor 
whi(^h  it  Is  adapted  are  to  be  consldraedt  and 
not  merely  the  condition  it  Is  In  at  the  time 
and  the  use  to  whlt^  It  Is  then  api>IIed  by  the 
owner.  It  is  not  a  Questlmi  of  the  value  of 
the  proper^  to  the  ownor.  Nor  can  the  dam- 
ages be  enhanced  by  his  unwllUngnesa  to  sell 
or  because  of  any  sentiment  whidi  he  has  for 
the  property.  On  ttie  other  hand,  the  dam- 
ages cannot  be  measured  by  the  value  of  the 
propoty  to  the  party  condemning  it  nor  by 
Its  need  of  the  particular  property." 

[S]  Following  that  quotation,  this  court 
said:  "It  Is  often  difficult  to  determine  the 
market  value  of  property,  for  the  reason  that 
there  may  be  no  genoral  danand  for  the 
same,  or  it  may  be  that  the  propwty  Is  only 
valuable  for  a  specified  purpose  as  was  the 
case  here,  and  a  value  can  only  be  eeUmated 
upon  the  baals  of  the  fitness  ot  the  propoty 
for  the  spedflc  lue  on  account  of  its  forma- 
tion, its  location,  or  other  spedflc,  natural,  or 
artificial  adaptability  to  the  use  for  which  It 
la  sought  In  a  case,  therefore,  where  no  gen- 
eral market  value  can  be  ascertained,  these 
latter  elements  must  be  taken  into  considera- 
tion and  are  propw  subjects  of  Inquiry  In  ar- 
riving at  the  value  of  the  property."*  ~  In  the 
same  opinion  we  quoted  with  approvSTteom 
Raiwk  V.  Cedar  Rapids,  134  Iowa,  563,  111 
N.  W.  1027.  In  the  latter  case  the  Iowa  court 
was  considering  the  competeacy  of  evidence 
admitted  and  the  measure  of  damages  appli- 
cable In  a  case  where  the  condemnor  waa 
seeking  to  condemn  a  lot  for  an  approach  to 
a  bridge.  The  landown»  had  fitted  up  a 
livery  bam  and  undertaking  rooms  oa  the 
property,  and  had  i»rrled  on  business  t]iere 
for  some  10  years,  and  had  eetebllsbed  a 
reputation  for  his  business  and  location,  and 
on  the  trial  of  the  case  the  conrt  admitted 
evidence  showing  the  length  of  time  the  land- 
ovraer  had  maintained  his  budness  tbereon 
and  tbe  character  and  nature  of  the  business 
he  was -conducting,  "and  that  the  situation 
was  well  adapted  to  and  valuable  for  such 
business,"  and  **that  the  long  use  of  the  prem- 
ises tor  such  we  toided  to  Increase  Ite  value 
therefOr."  The  Snprone  Court  sustained  the 
action  of  the  trial  court  in  admitting  the  evf- 
Aeaoe  along  this  line,  and  cited  a  hxag  line  of 
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anthoritlM  raatalnlng  Its  potltlcm.  Among 
thftt  list  of  anthorltlfls,  which  we  wiU  not 
reproduce  here,  wUl  be  found  cases  holding 
to  the  following  effect:  (1)  That  eridmce  la 
admissible  to  ghow  the  adaptation  and  value 
of  the  property  for  any  legitimate  purpose  or 
boBlness,  evea  Ihongb  it  has  nerer  been  so 
used,  and  the  owner  has  no  present  intention 
to  devote  it  to  such  use;  that  it  is  propn 
for  tba  owner  to  prore  tiie  presence  and  value 
of  undevdoped  mlnnal  d^M»itB  In  the  land 
taken;  ifC)  that  the  cost  and  value  ot  a  house 
and  oQus  Improvements  on  the  pronlses  may 
be  shown;  (4)  that  the  value  of  a  salt  well, 
though  not  b^ng  utlUaed,  may  be  shown;  (5) 
that  the  value  of  trees  <m  the  land  may  be 
proven;  ^  that  tbe  value  of  growing  crbps 
lost  by  reason  of  tb$  condemnation  may  be 
proven;  (7)  that  the  kind  uid  value  of  crops 
produced  In  other  yean  may  be  proven,  and 
that  the  income  which  ml^t  be  derived  from 
ttn  property  Is  proper  to  be  Ahown;  (Bi  that 
tihe  owner  has  an  established  and  lucrative 
business  tm  the  prmdses  may  be  proven; 
that  the  price  paid  for  the  property  Is  a  per- 
tlnmt  fa^  for  the  consideration  of  the  Jury; 
(1(0  that  evidence  of  cost  as  affeetli«  estl- 
mates  of  value  of  propoty  of  the  kind  shown 
to  be  taken  Is  admissible;  01)  that  loss  and 
Inconvfflltoce  which  must  be  Incurred  by  the 
Interruption  of  bnslnees  or  Its  enftorced  re- 
DMval  to  anotlier  location  may  be  Introduced 
as  a  material  fact  belong  upon  the  value  of 
the  propwty.  We  do  not  wldi  to  be  under- 
stood as  approving  the  holdings  of  all  these 
cases,  tmt  rather  cite  them  to  show  the  length 
to  whldi  the  courts  have  gone  In  the  admis- 
sion of  evidence  In  such  cases. 

[4]  An  examination  of  these  various  kold- 
Ings  will  show  that  evldmce  along  tbe  lines 
indicated  has  been  admitted  In  the  several 
states  for  the  purpose  of  advising  the  Jury 
of  the  true  situation  of  the  ]^perty,  and 
its  utility  end  value  for  tlie  various  and 
several  uses  to  whldi  It  may  be  placed  by  its 
owner  or  a  possible  purdiaser.  After  cltli« 
the  cases  in  m^tport  of  the  various  holdings, 
ttie  Iowa  court  adds  the  following  comment 
whidi  seenu  to  us  logical  and  reasrauble 
and  a  very  practical  view  to  take  in  such 
matters:  "The  cases  we  liave  thus  far  dted 
may  not  all  be  of  controlling  authority  in 
t^  states  but  they  serve  well  to  illusteate 
the  marked  tendmcy  (tf  the  courts  to  lib- 
erality in  the  admisslfm  of  proof  of  any  and 
all  facts  havtog  any  legitimate  tendenqr  to 
aid  the  Jury  in  arrivii^  at  the  value  of  the 
property  appropriated  under  power  of  emi- 
nent domain.  The  fact  that  the  owner  la  de- 
nied the  ordinal?  right  to  refuse  to  sell  his 
pnuMrty^  except  at  his  own  price  and  on 
his  own  terms,  affords  no  reason  for  award- 
ing him  more  than  a  Just  compensation;  but 
it  does  afford  good  reason  why  be  should  be 
given  every  opportunity  to  disclose  to  the 
Jury  tiie  real  charactw  of  the  property,  its 
location,  its  surroundings,  Its  use,  its  Im- 
provements, If  any,  and  thdr  age^  condition, 


and  Quallly,  its  adaptability  to  any  special 
use  or  purpose,  its  productiveness  and  rraital 
value,  and.  In  riiort,  erexything  wbidi  af- 
fects its  salabillty  and  value  as  betweoi  buy- 
ers and  sellers  generally.  Though  acting 
under  I^al  compulsion,  the  owner  stands  In 
some  degree  In  the  attitude  of  a  seller  of 
property,  the  price  of  whlclt  Is  to  be  fixed 
and  settied  by  the  Jury,  and,  so  far  as  he 
can  do  so  within  the  bounds  of  tmtii  and  fair- 
ness, lie  Is  entitied  to  display  all  the  at- 
tractive and  desirable  features  of  such  prop- 
erty ^ilcta  may  tend  to  enhance  its  value  in 
the  market,  and  thus  secure  the  highest  ob- 
tainable eomi>enBatlon  therefor.  '  The  party 
condemning  has,  of  course^  the  correlative 
right  to  r^ut  the  showiiv  thus  made  by 
disputing  its  truth  and  by  proof  of  other 
facts  which  affect  the  value  of  the  property 
unfavorably.  It  Is  true  that  market  value 
and  intrinsle  value  are  not  necessaiy  egulva- 
Irats,  but  proof  of  the  latter  Is  often  com- 
petent evidence  for  consideration  In  deter- 
mining the  former."  Justice  Deoner  dis- 
sented from  the  majority  oplnlm  In  the  fore- 
going case,  but  his  dissent  was  placed  upon 
the  ground  that  the  oitire  property  was  tak- 
en In  that  case,  which  In  his  opinion  renders 
such  Inquiries  Imivopw,  and  so  tiie  point 
made  by  the  dissent  in  that  case  Is  not  In- 
volved in  the  present  case,  for  the  reason 
that  the  condrannation  here  did  not  seA  to 
take  but  a  small  portion  of  the  entire  tract, 
and  so  really  the  dissenting  opinion  in  the 
Iowa  case  adds  force  to  the  majorl^  opin- 
ion BO  far  as  the  point  Involved  is  applicable 
to  the  case  at  bar. 

In  Sanitary  District  v.  Chicago  &  Pitts- 
burg, Ft.  W.  ft  C.  »y.  Co.,  2ie  lU.  675,  76 
N.  B.  248,  the  sanitary  dlsWct  sought  to 
ctmdemn  a  portion  of  the  station  and  termi- 
nal grounds  in  the  dty  of  Chicago  used  and 
occupied  by  the  Pittsburg  ft  Ft.  Wayne  ft 
Chicago  Railway  Company  and  the  Penn- 
sylvania Railroad  Company,  and  the  question 
of  tlie  manner  of  establishing  the  value  of 
the  property  arose  and  was  discussed  at 
great  length.  The  court,  among  other  things, 
said:  "Where  lands  proposed  to  be  taken 
ham  a  market  value,  such  value  is  the  stand- 
ard of  Just  compensation  because  It  will  ^ve 
to  the  owner  all  he  is  entiUed  to  under  the 
law.  But  tliat  method  of  valuation  cannot 
be  applied  to  property  which  has  no  market 
value.  The  Constitution  and  the  law  require 
that  the  owner  of  ptoperty  shall  receive 
such  compensation  that  he  will  be  as  well  off 
after  the  taking  as  he  was  before.  To  do 
that,  it  is  necessary  to  determine  what  the 
property  is  worth  to  the  owner,  and,  unless 
he  receives  what  It  is  worth  to  him,  he  does 
not  receive  Just  compensation.  It  matter 
of  common  knowledge  that  such  property  as 
this  and  devoted  to  swdi  a  use  Is  not  bought 
and  sold  in  the  maAet  or  subject  to  sale  in 
that  way,  and  that  sudi  property  has  no 
market  value  tn  a  1^1  soise.  The  propwty 
being  devoted  to  a  special  and  particular  use, 
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the  general  market  Taloe  of  other  property 
was  not  a  criterion  for  ascertaining  compen- 
sation, although  It  might  throw  some  light 
on  the  actual  valne."  See,  also,  Pompelly  t. 
<5reen  Bay  Co.,  IS  WaU.  166,  20  L.  Ed.  667. 

[S]  The  foregoli^  discussion  natnrallr 
brings  as  to  an  Inquiry  as  to  what  the  stat- 
ute of  this  state  says  with  reference  to  as- 
sessing damages  In  such  cases.  Section  6220 
of  the  Revised  Codes  provides  as  follows: 
"The  court,  Jury,  or  referee  must  hear  such 
l^al  testimony  as  may  be  offered  by  any  of 
the  parties  to  the  proceedings,  and  thereupon 
must  ascertain  and  assess:  (1)  The  value  of 
the  property  sought  to  be  condemned,  and  all 
improvements  thereon  pertaining  to  the  real- 
ty, and  of  each  and  every  separate  estate  or 
Interest  therein;  if  it  consists  of  different 
parcels,  the  value  of  each  parc^  and  each  es- 
tate or  Interest  therein  shall  be  separately 
assessed;  (2)  If  the  property  sought  to  be 
<x>ndemned  constitutes  only  a  part  of  a  larger 
parcel,  the  damages  which  will  accrue  to  the 
portion  not  sought  to  be  condemned,  by  rea- 
son of  Its  severance  from  the  portion  sought 
to  be  condemned,  and  the  construction  of  the 
Improvemmt  In  the  manner  proposed  by  the 
plaintiff;  (3)  separately,  how  much  the  por- 
tion not  sought  to  be  condemned,  and  each 
estate  or  Interest  therein,  will  be  specially 
and  directly  benefited.  If  at  all,  by  the  con- 
struction of  the  Improvement  proposed  by 
the  plaintiff;  and  If  the  benefit  shall  be  equal 
tQ  the  damages  assessed,  under  subdivision 
2,  the  owner  of  the  parcel  shall  be  allowed 
no  compensation  except  the  value  of  the  por- 
tion taken;  but  If  the  benefit  shall  be  leea 
than  the  damages  so  assessed,  the  former 
shall  be  deducted  ftom  the  latter,  and  the 
remainder  shall  be  the  only  damages  allowed 
In  addition  to  the  value.  •  •  It  will  be 
observed  by  the  foregoing  statute  that  under 
the  laws  of  this  state  three  facts  are  to  be 
determined  In  a  condemnation  suit  where  It 
Is  not  sought  to  take  the  entire  tract  of  land 
but  only  a  portion  thereof:  First,  the  value 
of  the  property  sought  to  be  condemned  to- 
gether wlUi  all  the  improvements  thereon 
pertaining  to  the  realty;  second,  if  the 
property  sought  to  be  condemned  constitutes 
only  a  part  of  the  larger  parcel,  the  damages 
which  wUl  accme  to  the  remaining  portion 
by  reason  of  the  severance  must  be  assessed ; 
and,  third,  if  the  property  sought  to  be  con- 
demned constitutes  a  part  of  a  larger  parcel, 
the  benefits  which  will  accrue  to  the  remain- 
ing portion  after  the  severance  of  the  part 
condemned  must  be  ascertained  and  assess- 
ed and  be  deducted  from  the  damages  that 
will  be  sustained  by  the  severance.  Our 
statute,  therefore,  provides  not  only  for  the 
assessment  of  damages  for  the  value  of  the 
property  taken,  but.  In  addition  thereto,  pro- 
vides for  the  assessment  of  damages  and 
benefits  sustained  and  received  by  the  re- 
maining parcel  of  land  after  the  ssvmnce, 
and  which  ia  caused  "by  reastm  of  its  ser- 
•ersncs  from  ths  property  sontfU  to  be  con- 


demned" and  the  "construction  of  the  im- 
provement proposed"  by  the  condemnor.  Un- 
der this  statute,  it  was  properly  for  the  land- 
owner to  introduce  such  evidence  and  proofs 
as  were  available,  tending  to  show  the  Aepre- 
elation  in  value  which  would  result  to  the 
remaining  portion  of  Its  land  after  the  sev- 
erance of  this  particular  tract,  and  in  doing 
BO  the  statute  specifically  authorizes  taking 
into  consideration  "the  construction  of  the 
improvenjent  in  the  manner  proposed  by  the 
plaintiff."  This  latter  provision  of  the  stat- 
ute clearly  authorizes  the  landowner  to  Intro- 
duce  evidence  showing  the  damage  and  in- 
Jury  that  the  particular  improvement  or 
structure  for  which  the  condemnation  Is 
sought  will  cause  to  the  remainder  of  his 
property.  The  statute  requires  the  con- 
demnor to  disclose  the  purpose  for  which  he 
Is  seeking  to  condemn  the  property  and  the 
general  nature  and  character  of  the  improve- 
ment or  structure  he  expects  to  erect  in  or- 
der to  bring  himself  within  the  Constitution 
and  statute  (section  14,  art.  1,  Const;  sec- 
tion 6310,  Rev.  Codes),  and  entitles  him  to 
maintain  his  condemnation  proceeding.  A. 
may  be  using  his  property  for  a  purpose 
that  would  in  no  manner  be  disturbed  or 
damaged  by  reason  of  the  construction  and 
operation  of  a  railroad  along  and  over  a  por- 
tion of  such  property,  while  B.  may  be  us- 
ing his  property  for  a  purpose  which  would 
be  partially  or  wholly  destroyed  by  reason  of 
the  construction  and  operation  of  a  railroad 
along  and  over  a  part  of  such  land.  So  the 
question  of  the  use  to  which  the  property  iB 
to  be  applied,  the  nature  of  the  improve 
meat,  and  the  manner  in  wliidh  the  improve- 
ment is  to  be  made  and  the  use  carried  on 
becomes  important. 

[6]  In  the  case  at  bar  the  respondent  cor- 
poration is  maintaining  and  operating  an 
educational  institution.  This  Is  not  a  com- 
mercial or  money-making  institution  In  the 
ordinary  sense  <^  that  term,  and  yet  It  is 
one  of  the  most  commendable  and  laudable 
purposes  to  which  men  can  apply  themselves, 
and  the  use  Is  one  of  the  most  worthy  and 
legitimate  usra  to  which  property  can  be 
applied.  The  Constitution  recognizes  the 
fostering  and  maintaining  of  educational  In- 
stitutions as  one  of  the  highest  uses,  and 
declares  It  essential  to  the  stability  of  our 
form  of  government  Section  1,  art  9.  It 
would  be  purely  a  production  of  the  imagi- 
nation to  talk  about  a  college  site  or  college 
property  having  a  market  value.  "A  rea- 
sonably prudent  business  man"  Is  not  going 
to  invest  anything  in  those  institutions  as  a 
business  or  commercial '  enterprise.  What- 
ever he  Invests  In  such  an  institution,  he 
does  it  solely  as  a  donation.  We  know  there 
is  no  such  a  thing  as  a  market  value  within 
the  ordinary  and  legal  acceptation  of  that 
term  for  such  proper^.  This  ts  a  sectarian 
or  denominational  Institution,  and  it.  is  a 
matter  of  such  commm  knowledge  that  we 
would  bftve  so  liesitaiifiy  la  taking  Judicial 
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notice  of  the  fact  that  sncb  Inatltotloiis  are 
d^>endait  vpon  donatloiu  and  endowments 
and  those  who  are  charitably  and  philan- 
tbroplcall7  Inclined  fbr  thMr  odstoice,  aiv 
port,  and  maintenance.  These  InstitntlonB 
partake  largely  of  an  eleemosynary  charac- 
tet,  and  yet  the  property  bnllt  up  for  such 
pnrposw  iB  OTdlnartly  ezpenslTe,  and  be- 
oomee  of  great  valne  for  the  spwlflc  work 
and  pnrpoae  for  whidi  It  is  establl^ed.  The 
fact  that  there  la  no  market  value  for  anch 
property  affords  no  jastlflcatlon  whatever 
tta  the  taking  of  the  property  without  pay* 
ment  of  ixmt  compoiaatton.  Whatever  the 
property  la  of  such  character  and  nature 
that  It  has  no  market  value,  Its  value  for 
the  uaes  and  pnrposea  to  whldi  It  la  being 
devoted  and  to  which  It  ts  pecalbtrly  adap^ 
able  may  be  shown,  and  the  authorities 
above  dted  fully  sustain  and  justify  this 
poaltlon.  It  was  competent  for  the  college 
corporation  to  Introduce  evidence  to  show 
that  the  omstructlon  and  opwatlon  of  a 
steam  railway  line  along  and  over  Its  cam- 
pus grounds  would  be  a  permanoit  and  last- 
ing detriment  to  the  ramalnlng  college  prop* 
er^,  and  that  it  would  impair  Its  usefuN 
ness  and  mar  its  Inviting  sltwtlon  and  pro» 
pect  The  evidence  that  was  Inthtduced 
along  this  line  was  competent  and  admis- 
sible under  the  statute. 

Counsel  for  appellant  contend,  however, 
that  evidence  of  this  kind  of  Injury  and 
damage  was  not  admlEslble,  for  the  reason 
that  the  Constitution  of  this  state  provides 
simply  for  the  payment  of  "a  Just  compensa- 
tion** for  the  "taking"  of  private  property, 
and  does  not  require  the  payment  for  dam- 
ages susteined.  Counsel  recites  the  provi- 
sions of  the  varkms  Constitutions  and  the 
history  of  their  adoption  In  the  several 
states.  We  quote  the  following  from  appel- 
lant's brief  as  an  interesting  and  Instructive 
review  of  the  adoption  of  this  damage 
vision  in  the  several  Constltotious :  "The 
Constitution  of  Idaho,  unlike  the  ConsUtu- 
tions  of  Alabama,  Arkansas,  California,  Col- 
orado, Georgia,  Illinois,  Kentucky,  T^iilsl- 
ana,  Minnesota,  Mississippi,  Missouri,  Mon- 
tana, Nebraska,  Xorth  Dakota,  Oklahoma. 
Pennsylvania,  South  Dakota,  Texas,  Utah, 
Virginia,  Washington,  West  Virginia,  and 
Wyoming,  does  not  prohibit  the  damaging  of 
property.  It  provides  simply  that  'private 
prc^>erty  may  be  taken  for  pnbUc  use.  but 
not  until  a  Just  compensation,  to  be  ascer- 
tained In  a  manner  prescribed  by  law,  shall 
be  paid  therefor.'  The  omission  of  the  dam- 
age clause  Is  significant  Prior  to  1870  that 
clause  was  not  to  be  found  In  any  Consti- 
tution, and  the  courte  had  uniformly  held 
that  under  the  prohibition  against  taking 
consequential  damages  were  not  recoverable. 
The  Ohio  and  Kentucky  courts  had  given 
an  nnnsnally  wide  definition  aa  to  wliat  con- 
stituted a  takhtg,  but  we  believe  thei«  was 
no  disaait  t^om  the  general  proposition  that 
conseqaentlal  Injuries  were  damnum  absque 
lUP^ 


injuria.  It  waa  fait  that  this  limitation 
frequently  resulted  in  hardship;  and  in  1870 
Illinois  adopted  a  ocmstltntional  amendment 
providing  that  private  property  should  not 
be  takoi  or  damaged  for  public  use  without 
compoiBatlai.  This  provision  was  soon  fol- 
lowed in  many  of  ttie  states,  by  West  Vlr^ 
ginia  in  1872,  by  Arkansas  and  Pennsylvania 
in  1874,  by  Alabama,  Missouri,  and  Nebras- 
ka in  187S,  by  Colorado  and  Texas  In  1870, 
by  Georgia  In  1877,  by  Callfomla  and  Louisi- 
ana In  1879;  all  prior  to  the  adoption  of  the 
Idaho  Constltatlon.  The  effect  of  the  dam- 
age clause  was  repeatedly  determined  by 
various  courts  prior  to  1880,  including  the 
United  States  Supreme  Court'  Chicago  v. 
Taylor.  125  U.  S.  161,  8  Sup.  Ct  820.  81  L. 
Ed.  638.  And  see  list  of  cases  and  his- 
tory of  amendment  in  Brown  v.  Seattle.  5 
Wash.  85.  81  Pac.  313,  32  Pac.  214.  18  U 
R.  A  161.  The  same  year  that  the  Idaho 
Constitution  waa  adopted  the  states  of  Mon- 
tana, North  and  South  Dakota,  and  Wash- 
ington adopted  Constitutions,  and  aU  in- 
cluded therein  the  damage  clause.  And 
when  the  convention  In  Idaho  framed 
the  Constitution  of  that  state,  omitting  such 
claun^  and  It  was  so  adopted,  the  conclu- 
sion must  be  that  the  omission  was  dellber* 
ate  and  because  the  people  ot  that  state  be- 
lieved that  owing  to  the  conditions  there 
existing,  the  public  intereste  demanded  that 
t^  additional  burden  of  paying  consequen* 
tlal  damages  should  not  be  imposed  on  those 
taking  property  for  public  uses.  And  there 
la  nothing  in  the  Idaho  Constltntlon  requir- 
ing compensation  except  for  the  taking  of 
property." 

While  our  constltntlonol  provision  omlta 
the  words  "or  damaged"  which  are  found  In 
many  Constitutions  immediately  followinK  the 
word  '*taken"  as  It  occurs  In  our  Constitu- 
tion, this  provision  does  not  prevent  the  Leg- 
islature from  adding  the  regnlremenf  that 
compensation  be  made  for  the  damages  sus- 
tained to  the  remaining  property  by  reason 
of  the  taking;  In  other  words,  the  omission 
of  the  words  "or  damaged"  firom  tbe  Consti- 
tution does  not  prevent  the  L^slatnre  from 
impoting  a  condition  to  that  effect  by  statu- 
tory enactment  It  la  true  tbat  the  Legisla- 
ture In  tills  state  has  not  gone  to  that  ex- 
tent; in  other  words,  It  has  not  authorized 
tbe  collection  of  damages  under  the  eminent 
domain  statute  previous  to  the  taking,  where 
there  is  no  actual  physical  takLog  of  the 
propmy,  bat  it  has  provided  tbat  the  dam- 
ages done  to  the  remaining  portion  of  the 
property  from  which  the  condemned  portion 
is  takm  shall  be  paid  before  tbe  condemnor 
is  allowed  to  take  tbe  property  sougbt 

[7]  The  appellant  has  In  this  same  connec- 
tion made  complaint  of  the  action  of  the 
court  in  pa>mlttlng  evidence  to  be  intro- 
duced as  to  the  damage  that  may  be  sus- 
tained from  tlie  noise  of  passing  trains  and 
engines,  and  Inslsta  that  this  la  a  mere  inci- 
dent to  the  use  of  the  property  and  that  It 
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necewaiily  fonowa  In  tbe  ordinary  on  of 
railroad  propert^i  and  cannot  therefore  be 
taken  Into  conelderatkm  In  estimating  dam- 
ages. It  Is  argped  that  the  coU^  corpora- 
tion might  sustain  the  Bame  damage  from  a 
railroad  being  operated  ovvt  adJoliUiig  prop- 
erty acquired  from  someone  else,  and  stUl 
woold  not  be  oitltled  to  recover  damage  for 
such  noise  or  ^sturbance.  Tbia  maj  all  be 
conceded,  and  yet  It  In  no  way  militates 
against  the  rlgtat  of  the  respondent  corpora- 
tion to  have  the  Jury  consider  the  qaastlon 
of  disturbance  from  noise  by  reason  of  con- 
stractlng  and  operating  the  railroad  over 
land  which  now  belongs  to  the  college  cor- 
poration and  which  the  railroad  seeks  to 
take  for  such  purposes.  The  construction  of 
the  Improvement  here  proposed  is  a  railway 
lina  A  result  of  the  construction  and  opera- 
tion of  that  line  will  be  noise  from  passing 
trains  and  locomotlTes;  and  that  noise,  ac- 
cording to  the  proofs,  will  be  a  serious  detri- 
ment to  the  peculiar  business  of  this  corpo- 
ration. It  will  amonnt  to  a  private  nuisance 
to  tbe  school  exc^t  for  the  condemnation. 
The  noise  usually  Incident  to  the  operation 
of  railway  trains  should  not  be  considered  as 
an  elenient  of  damage  in  the  ordinary  case, 
for  the  reason  that  such  a  purpose  Is  lawful 
and  condemnation  la  allowed  therefor,  and 
the  noise  of  operating  a  railroad  goes  aloi^ 
with  tbe  use.  Where,  however,  the  property 
Is  already '  devoted  to  such  a  special  affd 
peculiar  use  that  tbe  taking  of  a  part  brings 
the  use  and  Incidental  noise  so  near  as  to 
render  the  noise  a  private  nuisance  to  the 
owner  of  the  remaining  property,  except  for 
the  condemnation,  and  greatly  depreciates 
its  value  for  such  special  use  or  renders  it 
valueless,  this  element  ought  to  be  consider^ 
ed  iu  ascertaining  the  damage  that  will 
be  suffered  to  the  rraialning  property  after 
the  severance. 

This  question  was  under  consideration  by 
the  Supreme  Oourt  of  Massachusetts  in  Ba- 
ker V.  Boston  Elevated  Ky.  Co.,  183  Mass. 
178,  6G  N.  B.  711.  There  it  was  sought  to 
condemn  property  for  an  elevated  street 
railway.  The  landowner  offered  evidence  to 
show  tbe  damage  he  would  sustain  by  reason 
of  tbe  noise  incident  to  tbe  o|)eratIon  of  the 
railroad.  Tbe  Supreme  Court  of  Massachu- 
setts was  called  upon  apparently  for  tbe  first 
time  to  construe  chapter  548,  (  8,  or  the 
Statute  of  1891  of  that  state.  While  that 
statute  is  very  different  In  form  from  our 
statute  (section  5220),  still  In  substance  and 
effect  It  Is  very  similar  to  ours  in  so  far  as 
it  goes.  Their  statute  provides  for  the  as- 
sessment of  damages  that  will  be  sustained 
and  the  assessment  of  benefits  or  improved 
value  by  reason  of  the  location  of  construc- 
tion or  maintenance  of  the  railway,  and  tbe 
landowner  shall  be  given  an  amount  equal 
to  tbe  sum  which  the  damages  be  will  sus- 
tain exceeds  the  benefits  be  will  receive. 
The  court  concluded  in  that  case  that  the 


landowner  was  entitled  to  have  the  question 
of  noise  that  would  he  caused  by  the  con- 
stant running  of  cars  along  his  pranlseo 
C(msidered  as  an  dement  of  damage  in  es- 
tablishing the  compffiisatlon  to  be  allowed 
him.  In  Omaha  Southorn  By.  Cow  t.  Beeson. 
S6  Neb^  861,  64  N.  W.  557.  the  SupraDoe 
Court  of  Nebraska  held  that  evidence  of 
annoyance  of  defendant  on  account  of  amoke 
and  ashes  from  the  engines  of  pnwing  trains 
near  his  residence  was  properly  admitted. 
The  court  there  said:  "If  the  house  was 
rendered  intrinsically  less  valuable  by  reason 
of  dust  and  smoke  from  passing  engines, 
that  fact  was  admissible,  not  as  an  inde- 
poident  element  of  damage,  but  to  be  taken 
Into  consideration  In  determining  the  value 
of  the  ttitlre  tract  as  it  then  was  burdened 
by  the  ri^t  of  way." 

[I]  One  wltoess  that  was  called  on  tbe 
part  of  the  respondent  In  this  case  toAlfled 
to  what  he  considered  to  be  the  value  of 
t^e  land  sou^t  to  be  taken,  and  latw  on  In 
oplaining  bis  evidence  and  giving  his  rea- 
sons for  placing  such  a  value  on  the  proper- 
ty stated  that  It  would  be  worth  so  much 
If  divided  up  and  placed  on  the  market  as 
town  lots.  We  bil  to  see  any  serious  error 
in  this  evidence.  The  Jury  were  able  to 
Judge  of  the  value  of  tbe  evidence  thus  given 
and  the  ^eculative  character  of  tbe  evi- 
dence On  the  other  hand,  we  cannot  say 
that  it  was  improper  to  allow  witoesses  to 
testify  to  such  a  use  to  which  the  property 
could  be  devoted.  2  Lewis  on  Eminent  Do- 
main (3d  EH.)  S  712;  Sanitary  Dlst  of  Chi- 
cago V.  Pittsburg,  Ft.  W.  &  C.  Ry.  Co.,  216 
III.  575,  75  N.  B.  249;  Ranck  v.  Cedar  Rap- 
Ids.  134  Iowa,  663,  111  N.  W.  1027.  In  Oma- 
ha Southern  Ry.  Co.  v.  Beeson,  supra,  the 
landowner  was  permitted  to  Introduce  evi- 
dence showing  that  bis  tract  of  land  before 
the  condemnation  was  bo  situated  that  It 
could  have  been  divided  up  Into  subdivisions 
and  sold  as  town  lots,  but  that  after  the 
condemnation  such  could  not  be  done.  The 
court  said:  "If  the  railroad  track  was  so 
constructed  as  to  render  subdivision  Imprac- 
ticable and  tbe  value  of  tbe  property  thereby 
impaired,  such  fact  amounts  to  a  direct  in- 
Jury  to  tbe  property  for  which  the  owner 
may  recover  In  a  condenioation  proceeding." 
The  foregoing  was  said  with  reference  to 
tbe  property  remaining  after  the  condemna- 
tion. Here  the  evidence  was  given  with  ref- 
erence to  tbe  land  actually  taken.  In  this 
case  the  evidence  was  perhaps  more  specu- 
lative. 

[91  Appellant  complains  seriously  of  the 
.action  of  the  court  in  permitting  the  re- 
spondent to  cross-examine  the  witness  Ham- 
ilton who  was  celled  by  appellant  to  testify 
as  to  tbe  reasonable  market  value  of  this 
property.  Mr.  Hamilton  Is  a  resident  of 
Coeur  d'AIene  City  and  cashier  of  the  Coeur 
d'Alene  Bank  ft  Trust  Company,  and  testi- 
fied that  the  land  was  worth  about  f 1,000  au 
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ocre.  He  also  testified  that  be  bad  written 
a  letter  to  tbe  president  of  the  college  urg- 
ing the  president  to  settle  with  the  railroad 
company.  On  cross-examination  counsel  for 
the  respondent  was  allowed  to  ask  tbe  wit- 
ness if  he  did  not  formerly  live  between  the 
coll^  property  and  the  center  of  the  city 
and  In  the  way  of  the  line  of  railroad.  He 
answered  that  he  did.  They  then  asked  him 
If  he  did  not  sell  his  residence  property  to 
tbe  railroad  company,  to  which  he  answered 
In  the  affirmative.  He  was  then  asked  if 
he  did  not  get  $20,000  for  his  place.  Objec- 
tion was  made  to  that,  and  the  conrt  held 
that  it  was  not  admissible  as  fixing  a  stand- 
ard of  value.  Counsel  for  respondent  urged, 
*bowever,  that  the  evidence  was  admissible 
for  the  puriK»e  of  showing  tbe  credibility  of 
tbe  witness  and  his  Interest  or  bias  In  con- 
nection with  the  railroad  company  and  this 
transaction,  and  tb&  court  admitted  the  evi- 
dence on  that  theory  and  for  that  purpose 
alone.  Pursuing  this  course  of  cross-examina- 
tion. It  later  developed  that  Mr.  Hamilton 
had  sold  bis  residence  to  the  railroad  com- 
pany for  $25,000.  It  Is  now  urged  by  the 
respondent  that  this  evidence  was  admissible 
as  tending  to  show  tbe  relation  between  the 
witness  and  the  railroad  company  and  his 
bias  In  fiiTor  of  tbe  company.  They  argue 
that  the  receipt  by  the  witness  of  $25,000 
from  the  company  for  his  property  wonld 
tend  to  have  a  persuasive  Influence  on  tils 
mind  when  it  came  to  fixing  values  on  prop- 
erty which  would  have  to  be  paid  by  the 
railroad  company.  However  tbls  may  be, 
we  do  not  think  the  Introduction  of  this  evi- 
dence was  of  such  a  prejudicial  character 
as  to  have  been  Injurious  to  the  appellant  or 
to  call  for  a  reversal  of  the  Judgment. 

[IB]  The  appellant  also  complains  of  the 
action  of  tbe  court  in  allowing  witnesses 
on  behalf  of  the  ac^Ilant  to  testify  as  to 
the  probable  annoyance  and  damage  that 
wonld  be  produced  to  the  school  and  school 
property  by  the  use  of  tbls  land  for  rail- 
road parpoees  in  the  eirent  it  should  lay  a 
doable  track  or  should  use  the  groond  ft>r 
■wltchtDg  purposes.  The  objection  made  to 
thla  line  of  evtdenoe  was  based  on  the 
grounds  that  It  did  not  appear  in  the  case 
that  the  railroad  company  Intended  to  do 
anything  more  than  build  a  single  line  of 
track  over  this  ground.  As  we-  understand 
the  rule  In  such  cases,  the  company  might 
have  bound  Itself  by  its  pleadings  and  pro- 
ceedings, or  by  Btipulathm,  In  the  action  to 
maintain  only  a  single  traA;  and  not  to  use 
the  ground  for  switching  puiposea.  It  did 
not;  however,  see  fit  to  dp  this.  It  was  com- 
petent, therefore,  for  the  landowner  to  prove 
the  damage  that  It  would  probably  sustain 
by  reason  of  the  most  numerous  and  injuri- 
ous UM  to  which  the  condemning  party 
might  lawfully  put  tbe  property  ugder  Its 


condemuetion  for  railroad  purposes.  This 
rule  iB  very  clearly  stated  by  1  Lewis  on 
Eminent  Domain  (3d  Ed.)  fi  391. 

A  number  of  errors  have  been  assigned 
touching  the  action  of  the  court  In  giving 
certain  instructions,  and  refusing  to  give 
others  requested  by  the  appellant  Wliat 
we  tiave  said  with  reference  to  the  evidence 
that  was  admitted  in  this  case,  an(l  the  rul- 
ings of  the  court  in  the  cotirse  of  the  trial 
render  it  unnecessary  for  us  to  discuss  the 
Instructions.  Tbe  court's  instructions  to  tbe 
Jury  were  In  line  with  his  rulings  on  the 
admission  of  evidence.  We  have  examined 
the  Instructions,  and,  taken  as  a  whole,  we 
do  not  think  they  were  in  any  manner  un- 
fair or  prejudicial  to  tbe  appellant. 

The  Judgment  in  this  case  seems  rather 
large,  and  yet  it  Is  amply  Justified  by  the 
evidence.  Indeed,  many  witnesses  placed  the 
value  of  the  property  and  damage  that  would 
be  sustained  to  the  remaining  property  after 
the  severance  much  above  that  found  by  the 
jury.  We  fall  to  find  anything  in  the  rec- 
ord in  this  case  that  would  Justify  us  in 
disturbing  the  Judgment.  The  judgment 
must  therefore  be  affirmed,  and  it  is  so  or- 
dered, with  costs  In  faTor  of  the  respond- 
ent. 

STBWAHT,  a  J.,  and  SULLIVAN,  J., 
concur. 


BALCH  V.  OLENN  et  aL 
(Supreme  Court  of  Kansas.    Nov.  11,  19U.> 

fSyliatnu  by  the  Court.) 

1.  AOnuULTUBB  (1 1*)— BOABDS  AND  OmCKBB 
— E^TOHOLOOICAI.  GOUHXSSIOK.  * 

The  statute  creating  the  Entomologieal 
CommlsttioD  and  providing  for  the  extermina- 
tion of  San  Jose  scale  atra  other  orchard  peats 
(Gen.  Stat.  1909,  c.  108,  art  48)  Is  a  valid 
exercise  of  the  poUca  power. 

_[Ed.  Note.^For  other  esses,  see  Agilcalture, 
Dec.  Dig.  I  l.«l 

2.  OoNBTrruTioNAL  Law  (i  62*>— DxatBisn- 
Tioif  OF  Governmental  Powebb  —  Dkleoa- 
TiON  OF  Legislative  Power. 

Tbe  statute  Is  not  invalid  because  it  del- 
ates to  tbe  commission  the  power  to  declare 
tbe  existence  of  conditicms  which  call  into  op- 
eration the  provisions  of  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  |  62.*] 

S.  Constitutional  Law  (§  63*)— Distbibu- 

TION  OF  GOVBRNlfENTAL  POWEBS— DCLEOA- 

TiON  OF  Legislative  Poweb. 

Tbe  Legislature  of  tbe  state  may  declare 
that  to  be  a  naisance  which  is  detrimental  to 
the  health,  morals,  peace,  or  welfare  of  its 
citizens,  and  may  confer  power  upon  local 
boards  or  tribunals  to  exercise  the  police  pow- 
er of  the  state  when  in  the  Judgment  of  such 
tribunals  tbe  conditions  exist  which  the  Leg- 
islature baa  declared  constitute  such  nuisance. 

[Ed.  Note. — For  other  cases,  see  Conatitution- 
al  Law,  Cent  Dig.  |S  108-114;  Dec  Dig.  $ 
83.*] 


•Par  other  cases  wm  same  tophi  and  section  NUMBER  in  Dee.  Dig.  *  Am.  Dig,  Koy  No.  Ssrles  ft  Rep'r  Indoze* 
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4.  CoNSTITDTIOnAl.  LAW  (|  S20*>— I>U1!  PBO- 

0ES8  OF  Law— ENTOUOtOOICAL  COMMIBSIOH. 

Nor  iB  the  statute  in  question  nnconstitn- 
tional  on  the  sround  that  It  provides  for  taking 

frirate  property  without  due  process  of  law. 
t  rests  wholly  with  the  Legislatare  whether, 
In  the  exercise  of  its  power  of  police  r^ula- 
tion,  the  Individual  whose  property  is  destroyed 
shall  receive  compensation  therefor. 

[Bid.  Note.— For  other  cases,  see  Constitution- 
al Law,  f^ent  Dig.  I  771 ;  Dec  Dig.  {  320.*] 

li.  ElONKlTT  DOHAIir  (|  2*)— OOHSTtTimOHAX. 

PRonsioNs— TAExno  PBOFKvrr  Without 

GOUPEKBATION. 

The  statute  is  designed  to  protect  and  pro- 
mote the  horticaltural  interests  of  the  state 
and.  in  effect,  makes  all  orchards,  trees,  shrubs, 
and  plants  Infested  with  the  pests  mentioned 
in  the  statute  public  nuisances,  and,  being  a 
proper  exercise  of  the  police  power,  is  not  un- 
constitutional becaase  it  authorizes  the  expense 
of  abating  such  nuisance  to  be  chai^ced  ai^inst 
the  property  of  the  owner. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Dec.  Dig.  I  2.*]  - 

6.  OcnSTITOTIONAL  LAW  (|  S18*>— DtTK  PBO- 

0ES8  OF  Law— Pboctediugs  or  EiucouoLoa- 

lOAL  COUHIBSION. 

Nor  is  the  statnte  unconstitntional  because 
no  separate  tribunal  Is  provided  by  which  the 
owner  may  contest  the  amount  of  expense 
which  shall  be  cbar^  against  his  property. 
The  act  requires  notice  to  be  served  upon  the 
owner,  stating  the  amount  of  expense  incur- 
red by  the  commission,  and  notifpring  him  that 
unless  such  expense  be  paid  withm  20  days 
the  same  will  be  taxed  against  his  property. 
Held  that,  ample  notice  being  provided  which 
gives  the  property  owner  an  opportunity  to 
question  &e  amount  of  such  expense  in  an  ac- 
tion in  any  court  of  competent  jurisdiction  be- 
fore his  property  k  affected,  he  Is  afforded  due 
process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  946;  Dec.  Dig.  {  81&*] 

7.  a0rict7i.turk  (s  1*)— boabds  akd  ofncbbs 
— Pbocixdikos— Lien. 

The  lien  given  by  the  statute  upon  prem- 
ises for  the  expense  of  abating  such  nuisance 
thereon  is  not  for  a  delinquent  tax,  but  for  an 
indebtedness  due  the  county,  and  the  provision 
BQthorlsing  such  expense  to  be  collected  as  oth- 
er taxes  are  collected  is  not  obnoxious  to  any 
constitutiona!  InhiUtion. 

[Ed.  Note.— For  other  eases,  see  Agrieolture. 
Dec.  Dig.  I  1.*] 

('Additional  8ytlabM»  by  Editorial  Staff.) 

8.  CONSTITUTIOBAI,  LaW  (J  251*)— »"DUK  PBO- 

CESB  OF  Law," 

Though  the  ijhrase  "doe  process  of  law'* 
does  not  necessarily  mean  a  judicial  proceed- 
inz,  neither  does  It  necessarily  mean  a  special 
tribunal  for  the  express  purpose  of  hearing  the 
merits  of  a  particular  controversy,  and  where 
ample  notice  Is  provided,  giving  an  owner  op- 
portuni^  to  have  a  hearing  in  a  court  of  com- 
petent jurisdiction  before  his  property  is  affect- 
ed, he  is  afforded  due  process  of  law. 

fEd.  Note.— For  other  rnses.  see  Oonstitution- 
nl  Law,  Cent  Dig.  ftfi  726-727;  Dee.  Dig.  | 
25L* 

For  other  definitions,  see  Words  and  Phxai^ 
es,  TOl.  3,  pp.  2227-2256;  voL  8,  p.  7644.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  S.  W.  Balch  against  A,  P.  Glenn 


and  others.  From  a  Judgment  for  defend- 
ants, plalntltr  appeals.  AfiSrmed. 

Adams  &  Adams,  for  appellant  W.  A. 
Ayree,  Earl  Blake,  and  Jno.  S.  Dawson.  Atty. 
Gen.,  for  appdlees. 

PORTER,  J.  In  this  sum  the  appellant 
challenges  the  validity  of  chapter  386  of  the 
Session  Laws  of  1907,  as  amended  by  chapter 
27  of  the  Session  Laws  of  1900,  creating  the 
Entomological  Commission  and  providing  for 
the  extermination  of  San  Josd  scale.  Appel- 
lant iB  the  owner  of  a  large  orchard  of  apple 
and  peach  trees,  grgpes,  and  other  fruit  and 
sued  to  enjoin  the  defendants  from  entering 
upon  his  premises  for  the  purpose  of  Inspect- 
ing, spraying,  and  destroying  the  fruit  trees 
and  vines  and  from  causing  the  expenses  in- 
curred In  the  performance  of  such  services  to 
be  taxed  against  his  property.  In  their  an- 
swer apiKlIees  admitted  that  tbey  were  about 
to  inspect  and.  If  necessary,  destroy,  the 
trees,  vines,  and  other  shrubbery  on  appel- 
lant's premises,  and  that  the  costs  and  ex- 
penses Incurred  by  them  would  be  taxed 
against  his  property.  They  alleged  that  ap- 
pellant's orchard  Is  infected  with  San  Jose 
scale  and  asked  that  he  be  enjoined  from  In- 
terfering In  any  manner  with  the  work  of  the 
commission  In  exterminating  the  same.  On 
the  trial  the  court  found  the  acts  of  the  ap- 
pellees justified  and  enjoined  appellant  from 
Interfering  with  the  proceedings.  From  this 
judgment  he  appeals. 

Chapter  386  of  the  Laws  of  1907  creates 
the  Entomological  Commission,  to  consist  of 
the  secretary  of  the  state  board  of  agricul- 
ture, the  secretary  of  the  Kansas  State  Hor- 
ticultural Society,  the  professor  of  entomolo- 
gy of  the  University  of  Kansas,  the  professor 
of  entomology  at  the  State  Agricultural  Col- 
lege, and  a  nurseryman  actively  engaged  In 
the  nursery  business  within  the  state,  to  be 
appointed  by  the  Govemor.  The  purpose  of 
the  act  is  the  sappression  and  extermination 
of  San  Jose  scale  and  other  Injurious  insect 
pests  and  plant  diseases.  In  order  to  ac- 
complish such  purpose,  the  entomologists, 
their  assistants  and  employes,  are  authorized 
to  enter  upon  the  premises  of  any  private  In- 
dividual and  Inspect,  destroy,  treat  or  expei^ 
iment  upon  snch  Insects  or  plant  diseases. 
In  case  the  officers  mentioned  or  their  en> 
ployte  shall  find  such  Insects  or  diseases  to 
exist  they  are  required  to  mark  In  some  con- 
spicuous way  all  trees,  vines,  shrubs,  or 
plants  so  Infested,  and  to  give  notice  In  writ* 
ing  to  the  owner,  tenant  or  person  In  cliarge 
of  the  premises,  of  the  condition  thereof.  The 
act  then  provides  that  If  the  owner  or  per- 
son In  charge  shall  not  wltbin  10  days  there- 
after destroy  or  treat  the  same  in  accordance 
with  the  regolatlouB  and  rules  of  the  commis- 
sion, the  oommlsalon  shall  cause  the  work  to 
be  done.   The  act  of  lOOT  provided  that  the 
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expenses  of  such  extermination  or  treatment, 
pnperly  certified  by  the  commlasion,  sbould 
be  collected  by  tbe  conn^  attorney  of  the 
county  wbere  such  premises  are  located,  wbo 
was  directed  to>  accoont  therefor  to  the  com- 
mlBfllon.  Tbe  Leglalatare  of  1909  amended 
tbe  act  80  as  to  prorlde  that  tbe  expense  in- 
cnrred  In  Inspecting,  treating  and  extermi- 
nating sncb  Insect  pests  shoold  be  paid  by 
tbe  owner  at  tbe  premises  within  a  cwtala 
time  after  the  services  were  performed.  In 
default  of  wfalcb  it  shonld  be  taxed  against 
tbe  property  and  collected  in  the  same  man- 
'ner  as  dellnauent  taxes.  Tbe  amendment,  so 
far  as  It  rdates  to  tbe  present  controrersy, 
reads  as  follows:  "^1^  necessary  expense 
therectf  sball  be  paid  by  the  owner  or  owners 
of  the  real  estate  from  which  said  infestation 
bas  been  remoTed  In  pnnmance  of  tbis  act 
Tbe  state  entomolt^lBt  or  bis  d^ly  shall 
serve  or  cause  to  be  served  upon  said  owner 
or  any  one  in  poesessUm  and  In  cb^zge  of. 
said  real  estate  a  notice,  stating  tbe  amount 
of  saM  charge,  and  further  stating  that  If 
said  charge  be  not  paid  to  tlw  coanty  treas- 
urer of  the  county  wbereln  said  real  estate 
is  located  within  twenty  days  from  the  date 
of  tbe  sorvlce  of  raid  notice,  that  tbe  same 
will  become  alien  upon  said  real  estata  Copy 
of  said  notice,  together  with  tbe  proof  of  ser^ 
vice,  shall  be  at  once  filed  with  tbe  county 
clMk,  and  If  said  amount  is  not  paid  within 
tbe  time  therein  stated,  said  county  derk  lAall 
spread  tbe  same  upon  tbe  tax  roll  jmip&nA  by 
him  and  said  amount  sball  become  a  lien 
against  said  real  estate  and  be  collected  as 
other  taxes  are  collected,  and  said  real  estate 
shall  be  sold  for  nonpayment  of  said  taxes  tbe 
same  as  now  or  hereafter  may  be  provided  by 
law  for  sale  of  real  estate  for  dellnqnent  tax- 
es. EOiould  the  owner  of  said  real  estate  not 
pay  said  charges  within  the  stated  time,  the 
same  sball  be  presented  to  the  board  of  county 
commissioners  by  tbe  county  eiafk  and  by 
them  allowed  and  paid  out  of  tbe  general 
fund  of  said  county  1^  the  coun^  treasurer, 
and  when  said  amount  Is  collected  as  taxes 
It  sball  be  i«ld  Into  tbe  general  fund  of  said 
county.  Tbe  cost  of  eradicatitm  or  treatment 
of  such  infestation,  as  above  stated,  shall  be 
paid  to  ttie  county  treasurer,  to  wbom  the 
conniy  clerk  sball  certuy  all  amounts  due 
as  reported  to  bbn  by  tbe  entomologist  in 
charge.  Tbe  county  treasury  shall  forward 
to  tbe  state  treasurer  on  the  first  of  eatih 
m«itb  all  amounts  thus  received.  These 
amounts  shall  be  paid  into  tbe  general  fund 
of  tbe  Entomological  Commission."  Laws 
1909.  c.  27. 1  1;  Gen.  Stat  1909.  |  87S2. 

There  was  am^e  evidence  to  warrant  tbe 
findbi^  that  app^lant's  ordiard  la  Infested 
with  San  Jose  scale.  It  is  conceded  that  tbe 
appellees  were  attempting  to  follow  tbe  pro- 
visions  of  tbe  statute.  Tbey  and  tbelr  em- 
ployte  bad  gone  upon  the  premises  of  tbe  ap- 
pelant and  bad  marked  certain  trees  and 
sbmbs  for  destruction  and  bad  marked  oth< 
era  for  treatment  by  spraying,   lliey  bad 


given  the  appellant  dae  notice  In  writing  or- 
dering him  within  10  days  thereafter  to  treat 
and  destroy  the  pest  nnder  the  roles  and  reg- 
ulations of  the  commission.  Upon  his  failure 
to  comply  with  the  order,  the  commission  was 
about  to  cause  the  work  to  be  done  and  tbe 
expense  thereof  duurged  against  appellant's 
property. 

[1, 2]  Tbe  appellant  asserts  that  the  act  of 
1907  as  amended  by  that  of  1900  Is  unconsti- 
tutional. Oenerally  stated,  his  contentions 
are:  "That  the  law  deprives  blm  of  bis  prop- 
erty without  due  process  of  law,  and  there* 
fore  violates  the  fourteenth  amendment  to 
the  federal  Constitution:  that  It  deprives 
bim  of  tbe  i^ht  to  a  Jury  trial  in  violation 
of  section  S  of  the  Bill  of  Rights;  that  it  at- 
tempts to  confer  judicial  power  upon  the 
commission  and  its  employte  and  to  give  them 
authority  to  determine  the  amount  of  tax- 
es which  ghaXl  be  assessed  against  the  appel- 
lants pnvcrty  without  notice  or  opportunity 
to  contest  the  amount  thereof;  that  It  vio- 
lates section  1  of  article  11  of  tbe  Constitu- 
tion of  Kansas,  requiring  a  uniform  and 
equal  rate  of  assessment  snd  tantlon.  Lit- 
tle, if  any,  attempt  is  made  in  tbe  brief  to 
argue  these  propositions  separately,  but  coun< 
sel  for  appelant  TOga  tbe  following  specific 
objections  to  the  statute:  (1)  That  there  Is 
no  method  of  procedure  or  hearing  provided 
by  which  appellant's  right  to  protest  against 
tbe  destruction  of  bis  pnqiertar  is  preserved; 
that  tbe  law  delegates  to  tbe  commission  and 
its  employto  tbe  power  to  mark  trees  for  de- 
struction without  a  bearing  or  trial  as  to 
tbe  necessity  thereof;  09  that  it  ftiUs  to  pre- ' 
acrlbe  any  comp«isatlon  for  property  de- 
stroyed, whether  taKen  rightly  or  wro^ful- 
ly;  (8)  ^t  no  notice  or  opportunity  Is 
provided  by  which  the  appellant  may  contest 
tbe  amount  of  the  expaisee  which  shall  be 
taxed  against  tads  property.  Most  of  these 
objections  rest  upon  what  appears  to  be  a 
failure  to  dtetta^rnlsb  betweui  'the  raerdse  of 
the  power  of  eminent  domain  and  tiie  exer- 
cise of  tbe  power  of  police  regulation.  Many 
cases  are  dted  wboe  legislative  enactments 
have  been  beld  invalid  on  the  ground  that 
they  provide  for  taking  private  property  for 
public  use  without  compensation.  These  au- 
thorities have  no  application  to  the  present 
case.  Tbe  courts  have  universally  recognized 
the  distinction  between  the  two  powers.  Un- 
der tbe  exerdse  of  tbe  one,  private  property 
cannot  be  taken  dthw  for  public  or  private 
use  without  compffiisation;  in  the  exercise  of 
tbe  olber.  tbe  use  of  ^perty  may  be  limit- 
ed, or  controlled,  or  the  property  itself  de- 
stroyed, without  any  compensation  therefor 
being  made  to  the  owner.  It  Is  no  objection 
to  tbe  validity  of  laws  pa9sed  in  the  proper 
and  lawful  exercise  of  tbe  police  power  that 
provision  Is  not  made  for  compensatiDn  to  the 
Individual  whose  property  may  be  affected 
thereby.  Property  taken  or  destroyed  for  the 
purpose  of  abating  a  nuisance  or  to  prevent 
the  spreading  of  a  pestilence  Is  not  taken  for 
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public  use.  All  private  property  Is  held  sub- 
ject to  sacb  reasonable  restraints  and  bur- 
doia  as  Id  the  opinion  of  the  Legislature  will 
secure  and  maintain  the  general  welfare  and 
prosperity  of  the  state.  It  la  hel^  subject  to 
the  obligation  that  It  shall  not  be  used  bo  as 
to  affect  Injuriously  the  rights  of  the  com- 
munity. It  belongs  to  the  legislative  branch 
of  the  gOTernment  "to  exert  what  are  known 
as  police  powers  of  the  state,  and  to  deter- 
mine primarily  what  measures  are  appropri- 
ate, or  needful,  for  the  protection  of  the  pub- 
lic morals,  the  public  health,  or  the  public 
safety."  Miigler  v.  Kansas,  123  U.  S.  62S- 
661,  8  Sup.  Ct.  273,  297  (31  'L.  Ed.  205);  Mo. 
Pac.  By.  Go.  t.  Flnley,  88  Kan.  650,  16  Pac. 
951. 

In  the  exercise  of  this  power  the  Legisla- 
ture may  be  Justified  In  excluding  property 
dangerous  to  the  property  of  citizens  of  the 
state,  as,  for  example,  animals  having  Infec- 
tious or  contagious  diseases.  The  police  pow- 
er is  said  to  be  Inherent  In  government,  but 
can  only  be  exercised  by  authority  of  legisla- 
tive enactment.  It  is  for  the  Legislature  to 
determine  what  laws  are  needed  and  appro- 
priate to  promote  the  public  welfare  and  to 
prevent  the  infliction  of  public  Injury.  So 
long  as  the  Legislature,  in  attempting  to  ex- 
ercise this  power,  does  not  violate  any  of  the 
provisions  of  the  organic  law  or  encroach  up- 
on some  power  vested  in  Congress  by  the 
federal  Constitution,  the  exercise  of  its  dis- 
cretion Is  not  subject  to  review  by  the  courts. 
Matter  of  Application  of  Jacobs,  98  N.  T.  98, 
60  Am.  Bep.  636.  In  the  language  of  Justice 
Gray,  in  Blair  ft  Hutchinson  ft  Smith  v.  Fore- 
hand, 100  Mass.  136,  97  Am.  Dec.  82,  1  Am. 
Bep.  04:  "All  rights  of  property  are  held  sub- 
ject to  such  reasonable  control  and  regula- 
tion of  the  mode  of  keeping  and  use  as  the 
Legislature,  under  the  police  power  vested  in 
them  by  the  Constitution  of  the  common- 
wealth, may  think  necessary  for  the  prevent- 
ing of  injuries  to  the  rights  of  others  and  the 
security  of  the  public  health  and  welfare.  In 
the  exercise  of  this  power,  the  L^slature 
may  not  only  provide  that  certain  kinds  of 
property  (either  absolutely  or  when  held  in 
such  a  manner  or  under  such  circumstances 
as  to  be  injurious,  dangerous  or  noxious)  may 
be  seized  and  confiscated  upon  l^al  process 
after  notice  and  hearing;  but  may  also,  when 
necessary  to  Insure  public  safety,  authorize 
them  to  be  summarily  destroyed  by  the  mu- 
nicipal authorities  without  previous  notice  to 
the  owner — as  In  the  familiar  cases  of  pull- 
ing down  buildings  to  prevent  the  spreading 
of  a  confiagration  or  the  Impending  fall  of 
the  buildings  themselves,  throwing  overboard 
decaying  or  Infected  food,  or  abating  ottier 
nuisances  dangeroqs  to  health."  100  Mass. 
189, 140.  97  Am.  Dec  82, 1  Am.  Rep.  94. 

[B]  It  cannot  be  doubted  that  the  Legisla- 
ture possessed  the  power  to  declare  that  the 
existence  of  San  Jose  scale,  which  Is  well 
Imown  to  be  Injurious  and  dangerous  to  the 
fruit  Industry  of  the  state,  constitutes  a 


nuisance.  The  evidence  in  the  case  at  bar 
shows  beyond  question  tluit  this  particular 
pest  is  so  prevalent  In  Sedgwick  county  as 
to  become  a  source  of  great  danger  to  the 
fruit  growers  In  the  community,  as  well  as 
to  those  In  other  sections  of  the  state.  The 
statute,  viewed  In  the  light  of  the  evidence, 
and  aided  by  facts  which  common  experi- 
ence and  observation  teach  respecting  the 
danger  to  an  Important  industry  of  the  stete 
from  the  presence  of  Insect  pests,  must  be 
regarded  as  appropriate  and  well  calculated 
to  accomplish  the  purpose  of  the  L^slature, 
and  therefore  a  proper  exercise  of  the  police  ' 
power.  Similar  laws  have  been  upheld  in 
other  states.  Thus  in  County  of  Los  Angeles 
V.  Spencer,  126  Gal.  670,  673,  59  Pac  202, 
77  Am.  St  Bep.  217,  220,  It  was  said: 
"It  is  known  that  the  existence  of  the  fruit 
Industry  In  the  state-depends  upon  the  sup- 
pression and  destruction  of  the  pest  men- 
tioned in  the  statute  The  act  in  question 
is  therefore  a  proper  exercise  ot  the  police 
power  which  the  Legislature  has,  under  sec- 
tion 1  of  article  19  of  the  Constitution,  to 
subject  private  property  to  such  reasonable 
restraints  and  burdens  as  will  secure  and 
maintain  the  general  welfare  and  prosperity 
of  the  state.  Abeel  v.  Clark,  84  Cal.  226 
[24  Pac.  383] ;  Train  v.  Boston  Disinfecting 
Co.,  144  Mass.  623  [11  N.  B.  929]  59  Am. 
Bep.  113." 

The  law  In  question  here  is  of  the  same 
character  as  are  the  quarantine  laws,  per- 
telnlng  to  Texas  cattle  and  splenic  fever, 
which  the  Legislature  has  enacted  for  the 
purpose  of  preventing  the  infection  of  cat- 
tle and  other  live  stock.  It  falls  within  the 
miscellaneous  cases  referred  to  by  Judge 
Cooley  In  his  Constitutional  Limitations,  as 
follows:  "And  there  are  other  cases  where 
It  becomes  necessary  for  the  public  authori- 
ties to  interfere  with  the  control  by  individ- 
uals of  their  property,  and  even  to  destroy 
it,  where  the  owners  themselves  have  fully 
observed  all  their  duties  to  their  fellows  and 
to  the  state,  but  where,  nevertheless,  some 
controlling  public  necessity  d^nands  the  In- 
terference or  destruction.  A  strong  instance 
of  this  description  is  where  it  becomes  nec- 
essary to  take,  use,  or  destroy  the  private 
property  of  Individuals  to  prevent  the  spread- 
ing of  a  fire,  the  ravages  of  a  pestilence, 
the  advance  of  a  hostile  army,  or  any  other 
great  public  calamity.  Here  the  individual 
is  in  no  degree  In  fault,  but  his  Interest 
must  yield  to  that  'necessity'  which  'knows 
no  law.' "  Cooley,  Constitutional  Limita- 
tions, p.  878. 

Cases  sometimes  arise  where  the  exigen- 
cies of  the  situation  require  private  property 
to  be  destroyed  immediately  in  order  to 
prevent  the  spread  of  pestilence  or  some 
other  calamity,  and  where,  under  all  the 
circumstances,  the  loss  wtilch  the  individual 
suffers  is  bo  inconsldereble  in  comparison 
with  tb»  benefit  to  tlie  public  that  in  the  opin- 
ion of  the  Legislature  he  la  rasftzded  aa  fal- 
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ly  compenBated  by  Ufl  Indlridual  sbere  In  the 
benefit  accruing  to  the  public.  Other  cases 
will  arise  where  It  Is  apparent  that,  if  no 
action  la  taken  by  the  state,  the  property  of 
the  Individual  will  be  d^troyed  or  rendered 
of  little  or  no  Taln&  In  Stafford  t.  Brown, 
49  Wash.  307,  9C  Pac  270,  the  Supreme  Court 
of  Washington  had  under  coneldo'ation  a 
statute  glTing  power  to  a  county  fruit  In- 
spector to  destroy  fruit  Infected  with  insects, 
and  hdd  that  the  owner  of  such  fruit  had  no 
cause  of  action  f^sainst  the  Inspector  for 
damages  for  its  destmctlon  for  the  reason 
that  it  had  no  value. 

It  is  true  that  In  some  of  the  laws  provld* 
ing  for  the  abatemoit  of  nuisances  the  Leg- 
Isteture  has  made  provision  for  compensation 
to  tlie  Individual  for  the  loss  of  his  property 
wlirae  it  has  be^  destn^ed.  Ibm  the  stst 
ate  auth<»rWng  the  live  stock  sanitary  eom- 
mlsslaiert  when,  In  bis  opinion,  it  shall  be 
necessary,  to  prevmt  tbe  simad  of  any 
contagions  or  infecdons  disease  among  the 
live  stodE  of  this  state,  to  destroy  animals 
with,  or  which  may  have  been  exposed  to, 
certain  diseases,  provides  that  be  ahall  first 
cause  the  animals  to  be  appraised  (Oen.  Stat 
1909,  S  9138),  ond  ttie  owner  Is  to  be  paid 
the  value  as  fixed  by  the  ai^ralsnnent ;  but 
the  statute  expressly  provides  that  this  ri^t 
of  indemnity  fOr  such  loss  shall  not  extend  to 
cases  where  sndi  animals  havo  been  brought 
into  the  state  In  a  diseased  condition  or  from 
on  infected  district  or  stete  or  brought  into 
the  stete  in  vl^tion  of  any  law  or  quaran* 
tine  regnlatlcm,  or  to  cases  where  the  owner 
has  violated  the  quarantine  law  or  dlsr^ard- 
ed  any  regulation  of  the  sanitary  live  stock 
commissioner,  nor  to  any  case  where  thO 
animal  came  Into  tlie  possesion  of  the  claim- 
ant witii  knowle^  that  It  vma  diseased  or 
bad  been  exposed  to  contegl<m  {Q&i,  Stat 
190^  I  9148).  The  same  statute  (section 
9188)  provides  that  in  fixing  the  value  of 
ai^  such  animal  the  commissioner  shall  be 
governed  by  Uie  value  thereof  at  the  date  of 
tbe  an>»iBemwt,  so  that  the  state  does  not 
undertske  to  compensate  the  owner  for  any 
loss  occasioned  by  the  dismse  or  Infection. 
And  for  smne  reason  which  the  Legislature 
deemed  snffldent  It  te.  fnrtlier  provided  ta 
the  same  section  as  follows:  'That  no  ani- 
mal or  animals  shall  be  appraised  except 
those  affected  with  contagions  plenro-pnen- 
monla  of  cattle  or  foot-and-mouth  disease  or 
such  as  have  been  exposed  thereto."  The 
Legldatnre  acted  upon  the  theory  that,  in 
tbe  exerdse  of  the  police  power  for  the  pur- 
pose of  affording  protection  to  the  live  stock 
Industry  of  ttte  state,  It  might  authorize  tbe 
destruction  of  private  property,  making  pro- 
vision in  some  cases  for  full  compensation 
to  the  owner  thereof.  In  other  cases  for 
partial  compensation,  and  stlil  In  others  for 
no  compouation.  The  act  for  the  protection 
of  domestic  animals  is  not  before  us.  and 
Ita  constltnUonality  Is  therefore  not  in  ques- 
tion.  Ita  vslldity,  however,  has  not,  so  far 


as  we  are  aware,  been  attacked  upon  any 
of  the  grounds  urged  against  the  statute  now 
under  consideration. 

In  1883  the  L^slature  enacted  a  law 
providing  for  the  appointment  of  sheep  In- 
spectors cmd  prescribing  their  duties.  The 
act,  which  seems  never  to  have  been  assail- 
ed as  invalid,  authorizes  such  inspectors  to 
order  the  owner  of  sheep  afflicted  with  oe^ 
tain  diseases  to  cause  the  same  to  be  dipped 
or  otherwise  treated,  and,  when  the  owner 
falls  to  comply  with  such  order,  he  Is  sub- 
ject to  a  fine  which  is  made  a  lien  uptm  the 
sheep.  Than  is  a  further  provision  that 
the  inspector  shall  tlion  cause  the  she^  to  be 
treated  and  the  coats  and  expenses  shall  be 
(dialed  against  tbe  sheep  and  made  a  Iten 
thereon,  which  shall  be  collected  In  any  court 
of  competent  Jurisdiction.  Laws  1883,  c 
144. 

A  similar  act  was  passed  1^  the  Legtslature 
of  1909  for  the  suppression  of  tuberculosis 
in  cattle,  which  anthorlEes  the  owner  of 
any  animals  found  to  be  so  Infected  to  dft- 
Uw  them  to  the  aanltaxy  live  stock  com- 
missloiwr  and  to  receive  from  him  an  order 
on  the  board  of  county  commissioners  of  the 
oounl7  In  which  the  diseased  animals  are 
located  for  00  per  cent,  of  the  aivnlMd  val- 
ue of  such  animals  as  if  th^  lud  not  been 
diseased,  provided  that  no  county  sball  rec- 
ognize such  otAer  unless  such  animals  have 
been  owned  in  the  county  at  least  120  days 
prior  to  tba  time  the  tuberculin  test  was 
administered  to  them.   Laws  1909,  c.  169. 

It  resta  wholly  with  ttie  Lc^Iature  to 
determine  whether  in  the  exerdse  of  Its 
powor  of  police  regulation  the  individual 
whose  property  is  destroyed  shall  rec^ve 
compensation  Uierefor.  In  tbe  statute  of 
which  appellant  complains  no  such  provlsl<m 
appears.  Doubtless  the  L^^slature  consider- 
ed—what is  most  obvious — that  no  swlous 
hardship  is  likely  to  result  to  the  owner  of 
property  thnnu^  tbe  enforcement  of  ita 
provisions.  No  tree  or  shrub  is  to  be  destroy- 
ed until  upon  inspection  It  Is  found  to  be  so 
seriously  lutOsted  with  insect  peste  as  to  be  of 
no  practical  value.  On  the  other  hand,  if  ita 
condition  is  found  to  be  such  tbat  It  can  be 
preserved  by  spraying  or  other  treatment, 
and  tbe  owner,  after  due  notice  thereof, 
refuses  to  give  It  proper  treatment,  the  state 
stops  in  and  tor  the  purpose  of  preventli^ 
the  spread  of  tbe  Infestation  administers  the 
necessary  treatment  and  frequently  preserves 
the  property  from  ultimate  destruction.  Tba 
owner,  by  beiiu;  compelled  to  pay  the  neces- 
sary expense  incurred  in  the  treatment  and 
preservation  of  his  pn^er^,  Is  required  to 
pay  only  what  Is  Justly  due  liie  state. 

[4]  There  Is  no  force  in  the  objection  that 
the  statute  Is  repugnant  to  the  fourteenth 
amendment.  That  clause  of  the  federal 
Oonstitntion  does  not  limit  the  subjecte  upon 
which  tbe  police  power  of  the  state  may  be 
exerted,  nor  was  it  designed  to  Interfere 
with  the  power  ot  the  state  to  enact  laws 
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for  tbe  preserTBtlon  of  the  healtli,  morals, 
peace,  or  wel&re  of  the  people.  Mngler  t. 
Kanaas.  123  U.  S.  623,  8  Sup.  Ct  273,  31  Sj. 
Ed.  206;  Minneapolis  Railway  Go.  t.  Beck- 
wlth,  129  U.  S.  26,  9  Sup.  Ct  207,  32  L.  Ed. 
S85 ;  Prohlbltorr  Amendment  Cases,  24  SaxL 
700. 

In  Mngler  T.  Kansas,  snpra,  it  was  contend- 
ed that  the  state,  by  prohibiting,  in  its  Con- 
stitution and  laws,  the  manufactnre  or  sale 
of  Intoxicating  liquors  for  general  use  as 
a  beverage,  deprived  the  citizen  of  his  prop- 
erty in  violation  of  the  fourteenth  amend- 
ment The  court  held  that  a  prohibition  sim- 
ply upon  the  use  of  property  for  purposes  de- 
clared by  the  Legislature  to  be  injurious  to 
the  health,  morals,  or  safety  of  the  commu- 
nity, "cannot,  in  any  Just  sense,  be  deemed 
a  taking  or  an  appropriation  of  property 
for  the  public  beneQt"  (123  U.  8.  668,  669,  8 
Sup.  Ct.  801,  81  L.  Ed.  205),  for  the  reason 
that  the  owner  Is  not  disturbed  in  the  control 
or  use  of  his  property  for  lawful  purposes 
nor  restricted  In  his  right  to  dispose  of  it, 
bat  its  use  is  forbidden  only  for  certain  pur- 
poses prejudicial  to  the  public  Interests.  The 
court  however,  went  much  further  and  held 
that:  "The  destruction,  In  the  exercise  of  the 
police  power  of  the  state,  of  property  used, 
In  violation  of  law,  in  maintaining  a  public 
nuisance.  Is  not  a  taking  of  property  for 
public  use,  and  does  not  deprive  the  owner 
of  It  without  due  process  of  law."  Syl.  Up- 
on this  proposition  the  late  Justice  Harlan, 
in  the  opinion,  used  this  language:  "Nor  can 
legislation  of  that  character  come  within 
the  fourteenth  amendment,  In  any  case,  un- 
less it  is  apparent  that  its  real  object  Is  not 
to  protect  the  community,  or  to  promote  the 
general  well-being,  but,  under  the  guise  of 
police  regulation,  to  deprive  the  owner  of 
his  liberty  and  property  without  due  process 
of  law.  The  power  which  tbe  states  have  of 
prohibiting  such  use  by  individuals  of  their 
property  as  will  be  prejudicial  to  the  health, 
the  morals,  or  the  safety  of  the  public.  Is 
not — and  consistently,  with  the  existence  and 
safety  of  organized  society,  cannot  be — bur- 
dened with  the  condition  that  the  state  must 
compensate  such  individual  owners  for  pecun- 
iary losses  they  may  sustain,  by  reason  of 
their  not  being  permitted,  by  a  noxious  use 
of  their  property,  to  Inflict  Injury  upon  the 
community.  Tbe  exercise  of  the  police  power 
by  tbe  destruction  of  property  which  Is  It- 
self a  public  nuisance,  or  the  prohibition  of 
its  use  In  a  particular  way,  whereby  its  value 
becomes  depreciated,  is  very  different  from 
taking  property  for  public  use,  or  from  de- 
priving a  person  of  his  property  without  due 
process  of  law.  In  the  one  case,  a  nuisance 
only  is  abated;  in  the  other,  unoffending 
property  is  taken  away  from  an  innocent 
holder."  123  D.  S.  669,  8  Sup.  Ct  301,  31 
L.  Ed.  205. 

The  statute  is  not  invalid  because  it  d^e- 
gates  to  the  commission  tbe  power  to  declare 
the  existence  of  conditions  which  call  Into 


operation  the  provisions  of  the  statute.  The 
Legislature  of  the  state  may  declare  that  to 
be  a  nuisance  which  Is  detrimental  to  the 
health,  morals,  peace,  or  welfare  of  Its  dt- 
izens.  and  may  coofo'  power  upon  local 
boards  or  tribunals  to  exercise  the  police 
power  of  the  state  when  In  the  judgment  of 
such  tribunals  the  condlttons  exist  which  the 
Legislature  has  declared  constitute  such  nui- 
sance. Similar  power  has  been  conferred 
upon  cities  of  the  first  dass  to  remove  cer- 
tain nuisances,  and  to  tax  the  costs  of  the 
proceedings  upon  tbe  property  where  the 
nuisances  are  located.  Qai.  Stat  1909.  I 
918.  Uke  authority  la  conferred  upon  the 
sanitary  live  stock  commissioner  to  determine 
that  domestic  cattie  or  live  stock  are  Infest- 
ed with  certain  contagions  diseases.  Gen. 
Stat  1909,  «  9136. 

"Tlie  Legislature  of  tbe  state  may  declare 
that  a  nuisance  which  is  so  in  fact  and  may 
create  a  commission  with  power  to  determine 
whether  the  conditions  defined  by  the  act 
exist"  Cooley,  Constitutional  Limitations, 
p.  882,  n.  1. 

[S]  In  determining  whether  the  conditions 
exist  which  the  Legislature  declare  consti- 
tute a  nuisance — that  la,  whether  a  partic- 
ular orchard  or  some  portion  thereof  is  so 
infested  with  Insect  pests  as  to  require  treat- 
ment or  extermination — the  commission  exer- 
cises some  discretion  which  Is  in  a  limited 
sense  judicial,  but  no  more  so  than  the  dis- 
cretion generally  exercised  in  the  enforcement 
of  police  regulations.  It  Is  like  the  discre- 
tion exercised  by  Inspectors  of  health,  food, 
grain,  milk,  and  live  stock,  by  the  various  state 
boards  and  commissions,  and  by  city  officers 
charged  with  the  enforcement  of  police  regu- 
lations, which.  In  order  to  be  effective,  often 
require  prompt  and  summary  execntion,  and 
which  from  their  nature  call  for  the  exercise 
of  more  or  less  discretion  in  the  office  whcHse 
duty  it  is  to  make  them  effective. 

The  same  objection  was  urged  against  the 
act  creating  the  board  of  railroad  commission- 
ers and  acts  supplementary  thereto.  It  was 
held  that  although  the  board  Is  required  to 
exercise  judgm^t  and  discretion  and  to  make 
orders  for  the  regulation  and  control  of  rail- 
roads and  other  common  carriers,  the  act 
does  not  confer  upon  the  board  either  execu- 
tive or  Judicial  powers.  State  v.  Railway 
Co.,  76  Kan.  467,  92  Pac.  606.  To  the  same 
effect  is  Schaake  v.  DoUey,  8&  Kan.  588,  118 
Pac.  80,  where  it  was  held  that  the  granting 
or'refuslng  of  an  application  for  a  bank  char- 
ter by  the  charter  board  calls  for  the  exercise 
of  discretion,  and  that  the  act  creating  the 
board  is  not  invalid  because  It  provides  that 
the  board  shall  refuse  a  bank  charter  if  upon 
examination  It  shall  determine  against  the 
public  necessity  of  tbe  business  In  the  com- 
munity in  which  It  is  sought  to  establish 
such  bank.  The  statutes  construed  In  both  of 
the  foregoing  cases  were  passed  by  the  Legis- 
lature under  the  police  power  of  the  state. 
The  precise  question  was  befoi«  tta«  Supreme 
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Oonrt  of  Gallfornla  In  County  of  Los  Ange- 
les T.  Bpencer,  126  Gal.  670.  09  Pac.  202,  77 
Am.  St.  Sep.  217,  irtiere  a  statute  almost 
Identical  with  this  vbb  constrned,  and  It 
was  hdd  that;  "A  statnte  designed  to  pro- 
tect and  promote  tiie  hortlcoltural  Interests 
of  the  state,  whl«h  dedares  that  all  places, 
orchards,  etc.,  Infested  with  the  pests  men- 
tioned In  the  statnte  are  pabUc  nuisances, 
and  which  act  Is  a  ptosw  exercise  of  the  po- 
lice power,  iB  not  nnconstltntional  on  the 
ground  that  it  confers  Judicial  powers  upon 
the  horticultural  commissioners,  where  a 
commis^ner,  in  determining  irtiether  any 
particular  place  is  a  nuisance  must  neces* 
sarlly  enrdae  some  discretion  which,  In  a 
strict  seiw^  Is  ]udl<dal  lu  its  nature."  Syl* 
par.  8. 

tl]  Nor  is  the  act  invtild  because  no  pro- 
cedure or  method  is  provided  by  which  the 
owner  may  contest  the  neoes^Ugr  for  the 
destruction  of  his  property.  The  eilgencleB 
of  the  sltuatltm  and  the  conditions  which  tibe 
L^islatnre  had  In  mind  require  prompt  and 
summary  action.  The  fruit  Industry  d  a 
large  porUon  of  the  Mate  ml^fht  be  Jeopard- 
ised by  delays  resulting  from  almost  any 
method  or  procedure  which  could  be  devised 
by  whldi  the  owner  could  hare  a  hearing  as 
to  the  neoessit7  for  the  destmctkm  of  his 
property.  If  his  orchard  Is  Infested  with  the 
dangerous  peets  whlcb  the  statute  was  de> 
signed  to  exterminate,  the  Legislature  de- 
clares the  condition  to  constitnte  a  nuisance 
which  the  Interests  of  title  state  require  sball 
be  abated  promptly  and  summarily.  In  order 
that  private  property  might  not  be  liable  to 
destruction  under  the  prqvlaions  of  the  stat- 
ute. exce|>t  where  the  condltlMis  actually  ex> 
1st,  the  L^hdature  provided  that  the  commis- 
sion shall  be  composed  of  persons  possessing 
a  sdentlflc  and  practical  knowledge  of  hortl- 
cnlture.  And,  when  those  persons  have  de- 
termined that  an  orchard  or  some  portion  of 
it  is  infested  with  su<^  Insect  pests,  it  would 
seem  that  the  question  Is  one  about  which 
there  could  be  little  room  tor  reasonable 
minds  to  differ.  Under  the  police  power  the 
L^slatore  may,  when  necessary,  authorize 
the  seizure  and  confiscation  or  destruction  of 
private  property  without  previous  notice  to 
the  owner.  Blair  A  Hutchinson  &  Smith  v. 
Forehand,  100  Mass.  136,  97  Am.  Dec:  82,  1 
Am.  Rep.  94. 

It  is  urged  that  the  act  Is  unconstitution- 
al because  It  anthorlzes  the  cost  of  the  pro> 
oeedlng  to  be  charged  against  the  property 
of  the  owner  without  notice  to  him  or  op- 
portunity to  question  the  amount  thereof. 
The  act,  however,  requires  notice  In  writing 
to  be  served  upon  the  owner  stating  the 
amount  of  expense  Incurred  by  the  commis- 
sion and  notifying  him  that  unless  the  same 
be  paid  within  20  days  the  same  will  be  taxed 
against  his  property.  He  therefore  has  no- 
tice before  any  lien  Is  created  upon  his  prop- 
erty, and  before  It  can  be  tak«i  or  sold. 
Having  this  ikottce^  he  is  rtf^ted  to  his 


commtm-Iaw  remedies.  If  he  beUeves  the 
amount  charged  Is  greater  than  it  should  be, 
he  has  ample  time  to  determine  what  Is  titfr 
propw  fdiarge,  tendw  the  same  to  the  coun- 
ty derk,  and  oijoln  in  any  court  of  com- 
petent jurisdiction  the  collection  of  a  great- 
er amount 

[I]  It  has  been  held  by  the  Supreme  Cburt 
of  the  United  States  that  tiie  phrase  "due 
process  of  law"  does  not  necessuUy  mean  a 
Judicial  proceeding.  HcMIllen  r.  Anderson, 
95  U.  S.  87-41,  24  L.  Ed.  335.  On  the  other 
hand.  It  does  not  necessarily  mean  a  special 
tribunal  created  for  the  express  purpose  of 
bearing  the  merits  of  the  particular  contro- 
versy. Wbexe  ample  notice  is  provided  which 
gives  to  the  property  owner  an  omrartunlty 
to  have  a  hearing  In  any  court  of  competent 
Jmtedlctlon  before  his  property  is  afTected, 
he  Is  afforded  due  process  of  law. 

[7]  9ut  we  do  not  regard  the  cost  of  the 
proceedings  as  a  tax,  although  the  act  re- 
fers to  it  as  a  tax  to  "be  collected  as  other 
taxes  are  collected."  It  Is  merely  the  ex- 
pense of  abatiuf  a  nulsuice,  and  there  are 
various  ways  which  the  Li^lslature  might 
have,  adopted  for  its  collection.  Th^  might 
have  iirovlded  tor  Its  collection  by  an  action 
against  the  ownw,  after  his  neglect  or  re- 
fusal, upon  due  notice  to  abate  the  nuisani», 
toHowing  tile  m^JuA  provided  tar  cdlecting' 
the  cost  and  ezpen»s  of  Inspecting  and  treat- 
ing diseased  sheep  (Qea.  Stat  1909,  i  9097); 
or,  the  method  prescribed  where  Infected  cat- 
tle are  taken  by  order  of  the  sanitary  live 
stock  commissioner  under  section  91S6  (Geu. 
Stat  1909),  which  provides  that  all  the  costs 
and  expenses  of  taking,  holding,  and  caring 
for  such  animals  shall  be  paid  by  the  owner, 
and,  If  not  bo  paid,  the  animals  shall  be  ad- 
vertised and  sold  in  the  same  manner  as 
personal  property  on  execution. 

Instead  of  adopting  dther  of  these  meth- 
ods, the  Legislature  inrovlded  that  the  cost 
of  abating  the  nuisance  should  be  paid  by 
the  owner  of  the  property,  and  In  default 
of  such  payment  the  board  of  county  com- 
missioners should  pay  it  so  that  the  work  of 
the  commission  should  not  be  delayed,  and 
then  gave  the  county  a  lien  upon  the  real 
estate  for  the  Indebtedness  due  It  from  the 
owner  and  authorized  the  county  to  enforce 
such  Hen  by  the  method  employed  In  the  levy- 
ing and  collection  of  taxes.  The  California 
statute  gives  to  the  county  a  lien  upon  the 
real  estate  for  the  expenses  Incurred  and 
provides  for  its  enforcement  by  an  ordinary 
action.  It  was  held  that  the  lien  Is  not  for 
a  delinquent  tax,  but  merely  for  an  Indebted- 
ness due  to  the  county.  County  of  Los  Ange- 
les v.  Spencer,  supra. 

Since  the  expense  Incurred  by  the  commis- 
sion Is  not  a  tax,  the  act  Is  not  repugnant 
to  the  provision  of  the  Constitution  which 
requires  a  uniform  and  equal  rate  of  aimotiii 
ment  and  taxation. 

The  act  being  constitutional  and  valldf  the 
court  properly  denied  tlie  appellant  Qie  re- 
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lief  prayed  for,  and  tbe  appedlees  wwe  en- 
titled to  a  permanokt  Injvnctlcni  against  his 
Interfering  with  tbe  exeention  of  the  law. 

The  Judgment  is  affirmed.  All  the  JnsticeB 
concnrring. 


DOUGLASS  T.  LOFTUS  et  iL 
(Snprone  Coart  of  Kansas.    Not.  U,  1811.) 

(ByUclnu  by  the  Court.i 

1.  CONSTZTUnONAL  I#AW  (|  1S2*)— iKPAnXlTO 
OBUQATIOH  of  COnTRACTS— Cohtbactb  Pbo< 

TECTED— JUDOHENT. 

A  judgmeot  for  damages  for  a  trespass  to 
real  estate,  where  the  tort  benefited  the  tort- 
feasor's estate  to  the  full  extent  of  tbe  actual 
damages  recovered  by  the  injured  party,  is  not 
a  judgment  apon  a  tort,  pure  ana  simple,  bat 
upon  a  cause,  of  action  so  far  contractual  as  to 
bring  the  Judgment  within  the  protection  of  the 
provlaiona  of  the  federal  Constitution  against 
l^islation  impairing  tlie  obligation  of  a  con* 
tract 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  521;  Dec  Dig.  fi  152.*] 

2.  COBPOBATIONS  (S  217*)  —  Stockboloebs  — 
LlABlLITT  FOB  COBPOBATB  DEBTS— HlOHT  OF 

Action. 

Where  such  a  judgment  was  rendered 
against  a  corporation  June  30,  1906,  upon  a 
cause  of  action  which  accrued  prior  to  1899, 
neither  the  statute  of  1898  (Lavs  Sp.  Sess. 

1898,  c.  10,  S  14),  which  took  effect  January  11, 

1899,  changing  the  remedy  of  a  stockholder  from 
a  single' action  to  an  action  by  a  receiver,  nor 
the  act  of  190S  (Laws  1903,  c  152),  repealing 
all  provisions  for  enforcing  the  liabili^  of  stock- 
hulden,  nor  the  constitational  amendment  of 
190(1  (article  12,  %  2),  limiting  the  stockholder's 
liability  to  the  amount  of  the  stock  owned  by 
htm,  deprived  the  judgment  creditor  of  the  right 
to  maintain  a  suit  on  such  judgment  against  a 
stockholder  under  the  statute  as  it  listed  at 
the  time  the  cause  of  action  accrued. 

'[Ed.  Note.-=rFor  other  cases,  see  Corporations, 
Dec.  Dig.  I  217.*] 

8.  COBFOBATIONS  d  217*)  —  SlOCKHOLDBBS  — 

llabiltt  fob  cobfobats  debts— blqbt  of 
Action. 

The  right  of  the  judgment  creditor  In  the 
case  mentioned  io  the  preceding  paragraph  to 
maintain  such  an  action  is  preserved  by  the  gen- 
eral saving  clause  (section  9037,  subd.  1,  Gen. 
Stat.  1909),  whicb  provides  that  the  repeal  of 
a  statute  shall  not  affect  any  right  which  accrued 
under  it,  although  no  action  or  proceeding  was 
commenced  for  the  enforcement  of  such  judg- 
ment until  after  the  repeal  of  the  statnta. 

[Ed.  Note.— For  other  cases,  see  Corporatlona, 
Dec.  Dig.  S  217.*1 

4.  Jddoubnt  (}  858*>— Betival. 

The  revivor  of  a  judgment  against  a  cor- 
poration is  unnecessary  in  order  to  maintain  a 
suit  to  collect  the  amount  thereof  from  a  stodi- 
bolder.  It  is  still  evidence  of  tbe  validity,  char- 
acter, and  amount  of  the  creditor's  claim. 

[Ed.  Note^For  other  cases,  sea  Judgment, 
Dec.  Dig.  I  858.*] 

5.  Cobpobatiokb  (I  245*)— Debcbnt  and  Dis- 

TBIBUTION  (I  126*)  —  StOCKHOLDEBS  —  LlA- 
BILITT  FOB  COBPOBATE  DEBTB— ESTATE  OF 

Deceased  Stockholdeb. 

Tile  estate  of  a  deceased  stockholder  is  lia- 
ble upon  stock  held  and  owned  by  him  in  the 
same  way  and  to  the  same  extent  that  he  was 
liable  in  his  lifetime.  The  heirs  at  law  or  dev- 
isees of  a  deceased  stockholder  are  liable,  in  a 


suit  npon  a  judgment  rendered  against  the  oom- 
pany  after  the  stockholder's  death,  tA  the  ex- 
tent of  the  property  inherited  by  or  devised  to 

them. 

[Ed*.  Note.— For  other  cases,  see  Corporations, 
Dec  D^.  I  245:*  Descent  and  Distribution, 
Cent        11  466-469;  Dec.  Dig.  S  12e.«l 

6.  Ldctation  of  AonoNS      84.  68*>— Bxeo- 

UT0B8  AND  AOinNISTBATOBB  (R  202,  437*>— 
StOCKHOLDEBB— LiABIUTX    FOB  GOBPOBATS 

Debts- Limitations. 

A  judgment  was  rendered  against  a  corpo- 
ration June  30,  1906.  Execution  Lesoed  Feb- 
ruary IS,  1907,  and  was  returned  unsatiBfied 
for  want  of  proper^  on  which  to  levy.  Held: 
(1)  There  was  no  unreasonable  delay  In  the  issu- 
ance of  an  execution;  the  right  to  maintain 
an  action  against  a  stockholder  upon  the  judg- 
ment accrued  upon  the  return  of  the  execution 
unsatisfied;  (3)  the  judgment  creditor  had  three 
years  thereafter  In  which  to  begin  an  action  to 
enforce  the  judgment  against  a  stockholder;  (4) 
the  claim  of  a  judgment  creditor  of  tbe  corpora- 
tion against  the  estate  of  a  deceased  stockholder 
is  not  provable  in  tbe  probate  court  until  It  has 
been  i«duced  to  judgment  against  the  estate, 
and  the  limitation  contained  in  the  executors* 
and  administrators'  act  has  no  apjilication  to 
such  a  claim. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 


Appeal  from  IMstrict  Oonr^  Learaiwortb 

County. 

Action  by  Charlotte  B.  Douglass,  eiecn- 
trlz  of  the  estate  of  John  G.  Dovglass, 
against  Mary  R.  LoftQS,  as  administratrix 
of  the  estate  of  Matthew  Byan,  Sr.,  and 
others.  From  a  judgment  for  Pendants, 
plalntifr  appeals.  Beversed  and  rwnanded, 
with  directions. 

Frank  Doster  and  A.  Bi  Dempsey,  for  ap- 
pellant Getty,  Hutcbtngs  &  Carson.  W. 
Littlefleld.  T.  J.  White,  and  W.  W.  Hooper, 
for  app^eee. 

POBTEB,  J.  In  this  salt  Mrs.  Donglass, 
as  execatrlx  ot  hn  husband's  estate,  seeks 
to  recover  from  certain  stockholders  of  the 
LeaTrawortlL  Coal  Company  the  amount  of 
a  judgment  against  the  company  In  favor 
of  her  husband,  rmdered  In  bis  llfettme. 
The  petition  recites  that  for  a  long  time 
prior  to  1899  the  Leavenworth  Goal  Com- 
pany, by  means  ot  anbterranean  anid  bidden 
tunnda  and  undergronnd  vorUngs,  had  se- 
cretly trespassed  npon  and  Into  the  coal 
beds  an  tbe  land  of  John  a  Doogli^  mti 
had  carried  away  and  convwted  his  coal 
to  Ito  own  use;  that  to  ISW  and  1900  be 
had  brought  two  acdMts  against  tbe  com' 
pany  for  damages  for  sach  treqiass  and  con- 
version; that  these  vtctiam  were  consolidat- 
ed, and  a  trial  was  bad.  resulting  la  a  Jndg- 
m^t  to  bis  ftiTor,  on  June  SO,  1908,  for  967,- 
387.60  damages  and  costs,  and  Oiat  on  Feb- 
ruary is,  190T,  an  execution  on  tbe  Judg- 
ment Issued  against  tbe  coal  company,  wbldi 
was  returned  unsatisfied. 

The  petition  then  alleges  that  Matthew 
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nyaa.  Sr.,  who  died  on  tbe  20tb  day  of  June. 
JSB^  was  a  large  stockholder  in  the  coal 
company,  owning  1,053  shares,  of  the  ag- 
cregate  par  Talne  of  fOT.WO;  that  he  died 
testate^  and  devised  his  property,  Including 
the  Bhares  of  stock  aforesaid,  to  tbe  de- 
fendants, who  are  his  children  and  grand- 
children; that  the  shares  of  Btotik  constltote 
a  part  of  lUa  unsettled  estate  which  hu  not 
been  distributed  or  administered.  The  pe- 
tition further  allies  that  In  his  lifetime 
John  C.  Dougbus  commenced  a  suit  In  the 
district  court  of  Leavenworth  county  on  the 
Identical  cause  of  action  herein  set  forth, 
and  against  the  same  defendants  or  their 
privies  and  predecessors  in  interest,  whidi 
salt  was  pending  at  Uie  time  ot  his  deatb, 
and  was  afterward  revived  in  the  name  of 
tbe  plaintiff,  as  executrix  of  bis  estate;  that 
the  suU  so  revived  was  thweafter,  upon  a 
change  of  vmne,  removed  to  the  court  of 
common  pleas  of  Wj^dotCe  county,  where  it 
remained  pending  until  February  5,  1910, 
at  wUch  tim^  npon  leave  of  court,  it  was 
dismissed  writhont  prejudice.  The  present 
action  was  commenced  January  28,  1910.  A 
copy  of  tbe  entry  of  Judgment  In  favor  of 
John  C  Douglass  against  the  coal  company 
was  attached  to  and  made  part  of  tbe  peti* 
tion.  The  prayer  la  for  judgment  against 
tb«  administratrix  as  such,  and  against  the 
heirs  and  devisees,  for  this  amount  of  the 
Judgment  against  the  coal  company,  and  that 
the  same  be  diarged  as  a  liu  npm  the  prop> 
«rty  of  the  Byan  estate. 

The  defoidants  filed  demurrers  to  tbe  pe- 
tition, on  the  ground  that  It  jialls  to  state 
a  cause  of  action.  The  court  sustained  the 
demurren.  Mrs.  Douglass  appeals,  and  as- 
signs the  ruling  as  error. 

A  number  ot  reasons  are  advanced  which. 
It  is  contended,  fumlsb  sufficient  grounds 
fOr  sustaining  the  demurros.  Tbe  main 
question  to  be  decided  is  whether  the  am^id- 
ment  to  title  stockholder's  liability  law,  or 
Its  subsequent  r^ieal,  defeats  the  plalntilf 's 
right  of  recovery.  To  enforce  the  Constl- 
tution  as  it  stood  previous  to  the  constitu- 
tional amendment  ot  1906,  the  Legislature 
enacted  two  provisions.  One  authorized  a 
Judgment  creditor  of  a  corporation  to  issue 
execution,  or  he  might  proceed  by  action 
against  any  8to<^older;  the  otbec  author* 
Ized  a  creditor  to  sue  a  stockholder,  if  the 
-corporation  had  been  dissolved,  leaving  debts 
unpaid.  Under  these  statutes,  the  remedy 
of  the  creditor  was  a  single  action  against 
a  single  stockholder.  At  the  special  session 
of  1896,  the  Legislature,  by  a  law  which 
took  effect  January  11,  1899  (Laws  Sp.  Sess. 
1808,  c  _10.  I  14).  changed  the  remedy  to 
one  of  a  suit  by  a  receiver  against  the  stock- 
holders generally,  in  favor  of  tbe  creditors 
generally.  In  1908  all  provisions  for  the 
enforcemmt  of  stockholders'  liability  were 
repealed,  and  at  the  general  election  of  1906 
article  1%  |  2,  of  the  Constitution,  was 
amended,  abrogating  the  double  liability  of 


stockbolden,  and  leaving  each  stockholder 
liable  only  to  the  amount  of  stoCk  owned  by 
him.  The  question  is  whether  either  the 
statutory  amoidment,  providing  a  dlffwent 
remedy,  or  the  subsequent  r^teal  of  all  pro- 
visions for  enfordng  a  stockholder's  liabili- 
ty, or  the  subsequent  amendmmt  to  the  Con- 
stitution, bars  tbe  plaintiff's  right  to  main- 
tain this  action  under  the  stfitute  as  it  ex- 
isted prior  to  January  11,  1899.  A  Judg- 
ment founded  on  a  tort  is  not  ft  contract, 
and  for  that  reason  Is  not  protected  by  the 
provisions  of  tli«  fedwal  OonstltuUon  against 
the  impairment  of  contract  obligations  by 
state  legislation.  Louisiana  v.  Mayor  ot 
New  Orleans,  lOD  U.  S.  8  Sup.  Ct  211, 
27  L.  Ed.  986;  Chase  v.  Curtis,  118  U.  S. 
452,  6  Sup.  Ot  654,  28  L.  S3d.  1038;  Free- 
land  V.  Williams,  181  U.  S.  405,  9  Sop.  Ct 
763,  83  L.  Ed.  103;  Hoiley  t,  Stevmson,  67 
Kan.  ^  72  Pac.  fil8>  In  the  case  last  cited, 
the  record  failed  to  disclose  tbe  nature  of 
the  litigation  which  resulted  in  tbe  Judg- 
ment against  Uie  corporation,  and  whether 
or  not  any  contractual  liability  existed  be- 
tween the  Judgment  creditor  and  the  cor- 
poration prior  to  the  time  the  act  of  1898 
took  effect;  and  It  was  therefore  held  that 
it  did  not  appear  that  the  crMltor  was  en- 
titled to  pursue  the  remedy  under  tbe  ear- 
lier statute. 

[1]  The  defendants  claim  that  in  tlie  orig- 
inal action  John  O.  Douglass  sued  tbe  coal 
company  for  a  statutory  trespass,  that  his 
action  was  in  tort  and  the  Judgment  now 
sought  to  be  enforced  must  be  classed  as 
one  for  a  tort  pure  and  simple;  The  char- 
acter of  the  action  upon  which  the  Judgment 
is  founded  must  be  detramined  solely  from 
what  is  stated  ocmcemlng  it  In  the  petition 
in  this  case.  Obviously  It  was  brought  un- 
der the  provisions  of  the  statute  (section 
9692,  Gen.  Stat  1909)  authorising  treble  dam- 
ages in  certain  kinds  of  trespass,  since  treble 
damages  were  claimed.  However,  the  plalntilf 
either  failed  as  to  the  allegations  entltlli^ 
him  to  more  than  compensation  in  his  proof, 
or  (what  seems  more  probable)  waived  all 
claim  to  damages  unAet  the  statute,  because 
it  appears  from  the  entry  of  Judgment  a 
copy  of  which  is  attached  to  and  made  a 
part  of  the  petition  In  this  case,  that  no 
such  damages  were  allowed.  On  tbe  con- 
trary,  the  court  first  found  the  actual  value 
of  the  coal  taken  and  converted,  and  gave 
Judgment  for  the  value,  and  no  more.  That 
part  of  the  entry  of  Judgment  reads:  "The 
court  after  hearing  the  evidence  and  argu- 
ment of  counsel  thereon,  and  being  fully  ad- 
vised In  the  premises,  finds  that  said  de- 
fendant as  alleged  in  the  petition,  wrong- 
fully took  and  converted  to  Ita  own  use 
all  of  the  coal  underlying  the  lots  mentioned 
In  plaintiff's  petition,  as  amended,  and  from 
under  the  streets  and  alleys  adjoining  said 
lots,  tracts,  pieces,  and  parcels  of  ground. 
That  at  the  times  said  coal  was  taken  and 
converted  it  was  of  tha  value  of  907,387," 
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The  court  then  rendered  Judgment  for  tbe 
actual  value  of  the  coal  wrongfully  taken 
and  converted. 

Notwithstanding  the  adoption  of  the  Code, 
the  snbstantiTe  dlstlnctlcHi  between  actions 
on  contract  and  those  in  tort  still  exists. 
In  cases  which  are  often  found  occupying 
the  "twilight  zone"  between  the  two  forms, 
it  Is  difficult  to  determine  whether  they  be- 
long strictly  to  the  one  class  or  the  other. 
These  are  cases  where,  upon  substantially 
the  same  facts,  the  law  permits  a  recovery 
in  the  same  action  of  damages  for  the  breach 
of  an  implied  contract,  or  for  the  wrongful 
'  act  of  the  defendant.  "Where  a  person  takes 
and  sells  the  property  of  another,  the  own- 
er may  elect  to  waive  the  tort  and  sue  up- 
on the  implied  contract  for  the  value  of  the 
'  same;  and  whether  he  has  so  elected,  and 
the  nature  of  the  action  brought,  are  to  be 
determined  by  the  court  from  the  pleadings." 
Smith  V.  McCarthy,  39  Kan.  808,  ayl.  par.  1, 
18  Pac.  204.  Previous  to  the  adoption  of 
the  Code,  the  tort  was  waiv^  by  bringing 
an  action  In  assumpsit  upon  the  implied 
promise  to  pay.  Under  the  code  system  of 
pleading,  whether  the  tort  Is  waived  is  to 
be  determine^  ordinarily  from  the  facts 
stated  in  the  complaint  Smith  v.  McCarthy, 
supra.  The  only  facts  stated  in- the  peti- 
tion which  would  Indicate  that  the  tort  was 
not  Intended  to  be  waived  is  that  treble  dam- 
ages were  claimed.  The  statute,  authorizing 
treble  damages  for  certain  kinds  of  trespass, 
provides  as  follows:  "If  any  person  shall 
dig  up,  quarry  or  carry  away  any  •  •  • 
mineral  •  •  •  to  which  he  has  no  to- 
terest  or  right,  standtog,  lying  or  being  on 
land  not  his  own,  •  •  •  the  party  so 
offending  shall  pay  to  the  party  Injured 
treble  the  value  of  the  thing  so  Injured 
•  ♦  •  or  carried  away,  with  costs,  and 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  subject  to  a  fine  not  exceed- 
ing five  hundred  dollars."  Section  1,  c.  113, 
Oen.  Stat  1868;  section  9692,  Gen.  Stat 
1909.  It  would  seem  difficult,  If  not  Impos- 
sible, to  state  a  cause  of  action  under  the 
statute,  entitling  a  platotlfiT  to  treble  dam- 
asea,  without  at  the  same  time  stating  facts 
iphieh  would  permit  him  to  waive  the  tort 
.  and  recover  on  the  implied  promise  the  ac- 
tual value  of  the  property  converted. 

In  Wright  V.  Brown,  5  Kan.  600,  603,  the 
petition  set  up  a  claim  for  treble  damages 
agatost  the  defendant  for  cutting  down  and 
carrying  away  trees  growing  upon  plain- 
tiff's land.  The  court  refused  to  compel  the 
plaintiff  to  elect  as  to  whether  he  would 
proceed  for  the  actual  damages  or  for  treble 
damages.  .It  was  held  that  the  trial  court 
ruled  rightly,  because  the  petltiim  was  ob- 
Tlously  Intended  for  treble  damages,  "and 
was  good  for  either,  so  that  there  was  noth- 
ing to  elect"  The  Code  has  abolished  the 
forms  of  actions.  While  the  substantive 
distinction  between  actions  on  contract  and 
those  in  tort  remain^  there  is  not  mndi  of 
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substance  left  by  which  to  distinguish  an 
action  on  contract  from  one  to  which  the 
plaintiff,  upon  the  same  statement  of  facts, 
may  recover  on  contract  or  in  tort  and 
without  betog  subject  to  a  motion  to  com- 
pel him  to  elect  which  course  he  will  take. 

Whether  an  action  is  ex  contractu  or  ex 
delicto  cannot  always  be  determtoed  from 
the  character  of  the  damages  claimed,  though 
the  relief  demanded  has  to  some  cases  be^ 
considered  controlling.  1  Ency.  PI.  &  Pr. 
147,  and  cases  cited  to  note  1.  It  Is  of  no 
Importance  what  the  platotlff  calls  his  ac- 
tion. "Under  our  Code,  a  platotlff  is  not 
required  to  state  whether  his  cause  of  ac- 
tion Is  founded  upon  contract  or  tort;  and 
generally.  If  he  should  make  such  a  state- 
ment and  be  mistaken,  the  statement  would 
be  ImmaterlaL"  Akto  v.  Davis,  11  Kan. 
580,  syllabus.  This  necessarily  follows  from 
the  provision  that  all  that  Is  required  in  a 
petition  Is  "a  statement  of  facts  constitut- 
ing the  cause  of  action.  In  ordinary  and 
concise  language,  and  without  repetition.** 
Civ.  Code,  8  92  (Gen.  St  1909,  {  6685). 

It  Is  well  settled  that  where  a  petition 
contains  a  good  cause  cause  of  action  for 
a  breach  of  contract  express  or  Implied, 
the  addition  of  averments  appropriate  to  a 
cause  of  action  for  a  wrong  will  not  chan^ 
the  action  from  contract  to  tort  and  where 
a  doubt  exists  the  courts  are  tocllned  against 
construing  the  pleading  as  stating  a  cause 
of  action  for  a  tort  Where  the  petition  oth- 
erwise states  a  cause  of  action  to  contract 
the  courts  generally  regard  the  averments 
which  are  appropriate  to  an  action  to  tort 
as  mere  surplusage.  Bembard  v.  City  of 
Wyandotte,  33  Kan.  465,  467,  6  Pac.  617; 
Smith  V.  McCarthy,  supra;  Chase  v.  Rail- 
way Co.,  70  Kan.  546-554,  79  Pac.  153;  Kail- 
way  Co.  V.  Hutcfatogs,  78  Kan.  758,  99  Pac. 
230;  Delaney  v.  Implement  Co.,  79  Kan. 
126-129,  98  Pac.  781.  In  the  latter  case  It 
was  held:  "In  determining  whether  a  peti- 
tion states  a  cause  of  action  ex  contractu 
or  ex  delicto.  It  must  be  considered  to  its 
entirety,  but  with  special  reference  to  Ita 
promtoent  and  leading  all^atioua.  Where 
the  averments  make  It  doubtful  whether  the 
action  Is  on  contract  or  to  tort  every  to- 
tendment  must  be  made  to  favor  of  constru- 
ing it  as  an  action  on  contract"  Syllabus. 
In  the  opinion  a  case  Is  dted  where  the  ac- 
tion was  held  to  be  ex  contractu,  and  one  of 
the  reasons  stated  for  so  holdtog  was  that 
an  action  ex  delicto  would  have  been  barred 
by  limitation.  St  Louis,  I.  M.  ft  S.  R.  Co. 
V.  Sweet,  63  Ai*.  563,  40  S.  W.  463. 

This  court  to  Chase  t.  Railway  Co.,  supra, 
vrmt  quite  as  far.  There  the  platotlff,  who 
was  a  passenger,  brought  suit  against  the 
company  for  damages  for  betog  ejected  from 
a  trato.  The  x>eUUon  was  framed  on  the 
theory  that  the  right  to  recover  was  for  the 
wrongful  act  of  the  conductor  to  exp^ltog 
her  from  the  trato;  but  the  petition  stated 
facta  mffideat  to  show  that  the  company 
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had  violated  its  contract  tft  carriage,  entered 
Into  with  fbe  plaintiff.  It  was  held  that  the 
actl<m  was  <»ie  of  contract,  and  that  the 
avmnenta  respecting  the  torttons  acts  of  the 
condnctoT  should  be  treated  as  snrplussEe. 
In  tb9  opbOaa  it  was  stated  that  if  the  ao- 
tfcm  were  hdd  to  be  In  tort,  and  not  on  oon- 
tmct  Uie  plaintiff  covld  not  recover,  and  the 
Jndgment  whidL  the  trial  rnidered  against 
her  on  a  denrarrer  to  the  erldenee  in  that 
wmt  would  be  affirmed.  The. courts  how- 
ever,  dlsr^rded  all  the  averments  of  the 
petltloD  which  were  anproprlato  to  an  action 
In  tort,  and.  On  ding  therein  snffldent  facta 
stated  to  constltnte  a  cause  of  action  on  con- 
tract, held  the  other  averments  to  be  sar- 
^•vmgfi,  and  revened  the  judgment  The 
-eonrt  held  that  she  might  ^ore  the  tortious 
acts  of  the  condnetor,  and  all  referaice  there- 
to. In  her  petUion,  and  recover  upon  a  con- 
tract which  waa  not  In  terms  declared  upon, 
but  which  the  law  took  cognisance  of  from 
the  statements  ot  tact  in  the  petition,  from 
which  it  appeared  that  the  relation  of  car- 
rier and  paseengw  existed  between  ber  and 
tbe  company. 

Here  the  tort  was  one  which  b«i^lted  the 
tort-feasor's  estate  to  the  full  eztoit  of  the 
actual  damages  sustained  by  the  Injured 
party.  In  snch  cases,  where  the  recov^ 
may  be  bad  upon  dther  theory,  upon  the 
Acts  stated  In  Che  petition,  and  It  appears 
that  the  ju^pnent  was  roidered  only  for 
the  actual  valne  of.  the  property  converted, 
precisely  as  though  the  action  had  In  fact 
been  based  upon  the  Implied  contract  alone, 
and  as  thoue^  the  tort  had  been  waived 
when  the  action  was  filed,  we  think,  with- 
in the  principle  of  the  foregoing  cases,  the 
action  might  well  be  held  as  one  upon 
the  Implied  contract,  and  not  as  an  actton 
in  tort.  At  all  events,  the  judgment  was  not 
tor  a  tort,  pure  and  simple,  bnt  upon  a  cause 
of  action  essaitially  .contractual.  It  waa  for 
a  trespass,  by  which  the  wrongdoer  (the  coal 
company)  bad  appropriated  to  its  own  use  the 
property  of  another,  and  the  cause  of  actlcm 
was  so  far  contractual  as  to  bring  the  jndg- 
mmt  within  the  protection  of  the  federal 
C<mstitntlon  against  the  Impairment  of  the 
obligation  of  a  contract 

[2]  Neither  tbe  statute  of  1898,  which  took 
efifect  January  11,  1899,  and  changed  tbe 
remedy  to  enforce  the  stockholders*  liability 
from  a  single  action  against  a  single  stock- 
holder to  an  action  by  a  receiver  against  the 
stockholders  generally  for  the  benefit  of  all 
tiie  creditors,  nor  the  act  of  1903,  repealing 
all  provisions  for  enforcing  tbe  liability  of 
itockbolden,  nor  yet  tbe  change  in  tbe  Cod- 
stitutlOD  In  1906,  could  deprive  the  plalntifiT 
of  the  right  to  maintain  a  suit  against  a 
stockholder  under  the  statute  as  it  existed 
at  the  time  the  cause  of  action  upon  which 
the  judgment  Is  founded  accrued  to  John  G. 
Douglass,  which  the  petition  avers  was  long 
prior  to  1880.  The  petition  alleges  facts 
which  show  that  tbe  liability  of  the  coal 


company  arose  iffior  to  the  lat  day  of  Jan- 
uary, 1899,  and  this  was  11  days  before  the 
statute  took  effect,  changing  the  remedy. 

[S]  The  general  saving  clause  (section  9037. 
Bubd.  1,  Gen.  Stat  1900)  provides  that  the 
repeal  of  a  statnte  shall  not  affect  any  right 
which  acooed  under  It  This  has  been  re. 
peatedly  held  to  pres^ve  rights  accrued,  al- 
though no  action  or  proceeding  had  been 
commenced  for  their  mforcement  Wllletts 
V.  Jeffries,  6  Kan.  470;  Jenness  v.  Cutler,  12 
Kan.  GOO,  511,  012;  Ayres  v.  Probasco,  14 
Kan.  175;  School  District  No.  13  v.  State, 
16  Kan.  4&-49;  Henley  v.  Meyers,  76  Kan. 
736,  93  Pac.  178,  17  L.  R.  A.  (N.  S.)  77&  In 
the  lattw  case  It  was  applied  to  the  holder 
of  a  Judgment  rendered  against  a  corpora- 
tion. In  an  action  founded  upon  tort,  upon 
which  an  execution  had  been  Issued  and  re- 
turned nulla  bona,  before  the  repeal  of  the 
act  changing  the  remedy  from  a  single  action 
to  a  suit  by  a  receiver. 

In  Woodworth  v.  Bowles,  61  Kan.  669,  60 
PaCL  831,  it  was  held  that  the  effect  of  the 
statute  for  the  enforcement  of  a  stockhold- 
er's liability, Is  to  make  the  relation  between 
tbe  oredltors  and  stockholders  contractual  In 
Its  nature,  and  therefore  within  the  proteo- 
tlcm  of  the  same  dause  of  the  federal  Con- 
stitution. The  particular  statute  construed 
there  was  an  act  which  vests  In  receivers  of 
Insolvent  banks  a  right  of  action  for  the  en- 
forcement of  the  statutory  liability  of  stock- 
holders, but  the  same  principle  Is  involved 
as  in  the  present  case.  The  liability  of  tbe 
corporation  to  the  creditor  In  that  case  waa 
on  contract  Conceding  that  In  tbe  present 
case  the  liability  was  for  a  tort,  the  tort  was 
of  a  character  which  benefited  the  tort-feas- 
or's estate  to  the  same  extent  that  It  dimin- 
ished the  estate  of  the  Injured  party.  It  was 
a  tort  which  the  person  Injured  might  waive, 
and  recover  the  foil  amount  of  bis  loss,  upon 
a  contract  which  the  law  in  such  cases  rais- 
es by  Implication.  We  think,  therefore,  that 
the  obligation  of  the  stockholder  to  respond 
to  a  suit  for  damages  resulting  from  the  com- 
mission of  a  tort  of  this  character  Is  as  ful- 
ly protected  by  the  federal  Constitution  as 
though  it  rested  wholly  on  contract 

In  the  opinion  in  Henley  v.  Meyers,  supra, 
tbe  case  of  Woodworth  v.  Bowles,  supra,  is 
dted  in  support  of  tbe  settled  doctrine  "that  a 
corporate  creditor,  who  became  aneh  while  the 
earlier  statute  was  in  force,  could  not  be  de- 
prived of  hla  right  to  proceed  thereunder  by 
the  euactment  of  the  new  law."  76  Kan.  741, 
93  Pac.  174  (17  L.  E.  A.  [N.  S.]  779).  In  the 
Henley  Case,  it  was  the  stockholder  who  was 
claiming  a  vested  right  In  the  remedy,  and 
asserting  that  the  creditor  was  obliged  to 
proceed  against  bim,  if  at  all,  under  the 
earlier  statute,  which  had  been  auperseded, 
and  which  the  creditor  had  not  followed. 
The  stockholder  contended  that  any  diange 
In  the  remed''  as  to  him  was  in  violation  of 
the  obligation  of  his  contract  The  questions 
determined  by  the  decision  wrae  that  the  law 
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of  1898,  anbstltutlng  for  all  other  remedies  a 
suit  by  a  receiver,  applies  to  a  stockbolder 
who  became  sach  before  the  chaDge  In  the 
remedy,  even  though  the  new  remedy  might 
be  more  efficient  than  fbe  old,  and  Indden' 
tally  more  burdensome  to  the  stockholder,  so 
long  as  it  Involved  no  actual  increase  of  his 
liability.  It  was  further  decided  that  the 
word  "dues,"  as  used  In  article  12,  {  2,  of 
the  Constitution  before  the  amendment  of 
1906,  Is  broad  enough  to  cover  a  Judgment 
rendered  against  a  corporation  In  an  action 
for  a  tort ;  and  that  the  same  section  of  the 
statute  which  the  plalntlfT  In  this  case  Is 
seeking  to  Invoke  (section  1192,  Qen.  Stat 
1889,  repealed  by  chapter  10,  S  14,  Laws  Sp. 
Sess.  1S9S)  applies  to  judgments  founded  on 
a  tort,  as  well  as  ui>on  contract. 

Whether  the  Legislature  might  not,  by 
changing  the  remedy  to  one  of  a  suit  by  a 
receiver,  or  b/  repealing  all  provisions  for 
enforcing  such  liability,  destroy  the  creditor's 
right  to  pursue  the  stockholder  upon  a  Judg- 
ment founded  ufKin  a  tort  was  not  before 
the  court,  and  was  not  passed  upon.  Nor 
was  there  anything  determined  in  that  case 
from  which  It  necessarily  follows  that  such 
a  change  In  the  remedy  or  the  repeal  of  all 
remedies  for  enforcing  such  a  Judgment 
against  the  stockholder  would  constitute  an 
impairment  of  the  obUgattons  of  any  con- 
tract. We  deem  it  wholly  unnecessary  to  de- 
termine that  question.  In  view  of  the  conclu- 
sion we  have  reached  respecting  tbe  nature 
of  the  Judgment  sought  to  be  enforced  In  this 
proceeding. 

[4]  This  disposes  of  the  ivliictpal  conten- 
tion in  the  case.  Other  reasons  are  suggest- 
ed in  support  of  the  demurrer,  but  few  of 
them  require  extended  comment  This  Is  not 
a  suit  upon  a  Judgment  but  to  enforce  a 
stockholder's  liability  for  the  debts  of  the 
corporation.  Revivor  of  the  judgment  was 
nnnecessaiT.  The  failure  to  revive  It  pre- 
vents Its  enforcement  against  the  coal  com- 
pany, the  Judgment  debtor;  bat  it  Is  still 
evidence  of  the  validity,  character,  and 
amount  of  tbe  creditor's  claim,  and  .res  judi- 
cata ns  to  all  these,  matters,  In  a  suit  to  en- 
force the  liability  of  the  stxxAholder  under 
the  law  as  it  stood  prior  to  1899.  Scroggs 
T.  Tntt,  23  Kan.  181-189;  Halsey  v.  Van 
Vliet  27  Kan.  474-478.  The  only  purpose  of 
revivor  Is  to  keep  the  judgment  alive,  so  that 
it  may  be  enforced  execution  against  the 
"representatives,  real  or  personal,  or  both,  aa 
the  case  may  require."  Civ.  Code,  |  486 
(Gen.  St  1909,  |  6031).  TO  tbe  same  effect  Is 
the  case  of  Atlantic  Trust  Co.  v.  Dana,  128 
Fed.  209,  62  C.  C.  A.  657,  involving  tbe  con- 
struction of  section  436  of  the  Civil  Code  and 
tbe  Kansas  laws,  relating  to  the  liability  of 
the  stockholders  for  debts  of  the  corporation, 

[I]  It  can  hardly  be  serlonsly  contoided 
that  the  estate  of  a  deceased  Btoc^Eholder  fe 
not  liable  upon  stock  owned  by  him  to  the 
same  extent  that  the  stockbolder  was  liable 
in  his  lifetime.    In  Cook  on  Corporations 


(6tb  Ed.)  vol.  1,  {  248,  it  la  said:  "The  es- 
tate of  a  deceased  person  is  liable  upon  stock 
held  and  owned  by  the  decedent  in  the  same 
way  and  to  tbe  same  extent  that  the  stock- 
holder was  liable  in  his  lifetime.  According- 
ly an  executor  or  administrator  of  the  estate 
of  a  deceased  stockholder  is  <diargeable  upon 
the  shares  of  the  decedent  to  the  extent  of 
the  property  that  comes  Into  his  hands  as 
the  personal  repres^tatlve  of  the  deceased. 
The  cause  of  action  against  a  stockholder, 
arising  from  his  statotory  liability,  Is  not 
defeated  by  his  death.  The  action  may  pro- 
ceed against  his  estate."  To  the  same  effect 
is  Richmond  v.  Irons,  121  U.  S.  27,  7  Sup, 
Gt.  788,  80  L.  Ed.  864.  See,  also.  Fidelity 
Insurance,  Trust  &  S.  D.  Co.  v.  Mechanics* 
Sav.  Bank,  97  Fed.  207,  38  G.  C.  A.  193,  and 
authorities  cited  In  a  note  to  the  same  case 
In  66  L.  R.  A.  228.  Counsel  for  defendants 
practically  concede  this  to  be  the  law,  but 
insist  that  the  demurrers  of  all  the  defend- 
ants, other  than  Mary  Loftus,  administra- 
trix, were  properly  sustained.  The  purpose 
of  the  suit  if  judgment  be  obtained,  Is  to 
have  such  judgment  declared  a  lien  upon  the 
real  property  of  the  estate,  and  upon  any  un- 
distributed portion  of  the  personal  property 
of  the  devisees.  The  heirs  at  law  or  devisees 
are  personally  liable  for  the  debts  of  the  an- 
cestor to  the  value  of  the  property  received 
by  them.  McLean  v.  Webster,  46  Kan.  644, 
26  Pac.  10;  Rohrbaugh  v.  Hamblln,  57  Kan. 
393,  46  Pac.  706,  67  Am.  St.  Rep.  334;  Cooper 
V.  Ives,  62  Kan.  395-401,  63  Pac.  434.  In 
the  case  last  cited,  the  heir  of  a  deceased 
stockholder  was  held  liable  to  the  extent  of 
the  property  inherited  by  her  npon  a  judg- 
ment rendered  against  tbe  company  after  the 
stockholder's  death.  In  Matteson  v.  Dent 
176  U.  S.  621,  20  Sup.  Ot  419,  44  L.  Ed.  671. 
a  stockholder  In  a  national  bank  died  intes- 
tate. The  shares  In  final  settlement  of  the 
estate  were  distributed  among  his  heirs.  It 
was  held  that  the  stock  could  be  followed 
into  tbe  hands  of  the  distributees  for  the 
purpose  of  subjecting  it  to  an  assessmmt, 
made  for  tbe  purpose  of  meeting  the  liabil- 
ities of  the  bank  arising  out  of  Ito  Insolvency, 
although  the  bank  became  Insolvent  si^ne- 
qnent  to  the  death  of  the  stockholdw. 

[I]  Tbe  Judgment  against  the  coal  company 
was  rendered  June  SO,  1906.  Execution  is- 
sued February  16, 1907,  and  was  returned  nn- 
satisfled  90  days  thereafter.  JfAn  G.  Doug- 
lass died  February  27,  1906,  after  oommenc- 
img  suit  against  these  defMidante  upon  tb» 
same  cause  of  actkm.  That  snlt  was  reviv- 
ed In  the  name  ot  his  estecutrtx,  and  dis- 
missed without  ^ejndlce'  eight  days  after 
the  present  suit  was  filed.  Section  22  of 
tbe  GlTil  Code  (section  6610.  Gen.  St  1909) 
gives  a  plaintiff  whose  action  fatis  otiberwlse 
than  npon  tbe  m^te  one  year  after  such 
fiillare  to  commence  a  new  action.  Plain- 
tiff's oontoitlon  is  that  she  commenced  the 
present  suit  In  anticipation  of  the  failure  of 
the  former.  We  see  no  good  reason  why  this 


Digitized  by 


Google 


PEOPLE  T.  WHITB 


79 


nui7  not  be  dons.  It  wenui  to  accord  with 
the  qdilt  and  Inteotloa  of  the  statute  under 
wtalch  she  ndght  hare  tnonght  the  second 
■alt  ^ht  days  latw.  If  the  bringing  of  It 
before  the  dismissal  of  the  former  be  re- 
garded as  premature,  the  conditions  as  they 
existed  firom  and  after  the  fallnre  of  the 
other  salt  permitted  her  to  maintain  It,  and 
to  appropriate  the  benefltB  of  section  22. 

Bnt,  If  the  presait  salt  be  r^rded  as  an 
hidependcmt  action,  it  Is  not  barred,  because 
It  was  bronght  within  three  years  from  the 
Tetam  of  the  execntton  against  the  coal  com- 
pany. The  right  to  maintain  an  action  against 
the  stof^older  upon  the  Judgment  accrued 
upon  the  return  of  the  execution  nnsatlsfled 
provided,  of  course,  the  Issuance  of  the  execu- 
tion was  not  delayed  for  an  unreasonable  time. 
A.,  A  S.  F.  R.  Co.  T.  Burllngame  Township, 
36  Kan.  628.  14  Pac.  271,  69  Am.  Bep.  S78: 
Knlp  T.  Knlp,  SI  Kan.  341, 32  Pac  1118,  21  L. 
R.  A.  560;  Bank  T.  King,  60  Kan.  73S,  67  Pac. 
162;  H^ey  t.  Meyers,  supra.  The  execution 
wan  issued  in  less  than  eight  months  after  the 
judgment  was  obtained,  and  the  delay  cannot 
be  held  unreasonable. 

Another  contention  is  that  the  claim,  not 
hartng  been  presented  for  probate  and  allow- 
ed as  a  claim  against  the  state.  Is  barred  by 
the  limitation  provided  in  the  executors*  and 
administrators*  act,  The  statute  as  it  stood 
prior  to  1899  provided  a  special  procedure  for 
enforcing  the  liability  of  stockholders  for  cor- 
porate debts.  We  are  not  aware  of  any  cas- 
es where  it  has  ever  been  held  that  a  claim 
of  the  character  sued  upon  here  must  be  pro- 
bated. Gases  will  be  found  holding  tliat. 
before  the  estate  or  an  heir  or  devisee  can 
be  held  liable  upon  an  unpaid  subscription  to 
stock  by  the  decedent  the  claim  must  be 
proved  against  the  estate;  but  this  follows 
from  the  nature  of  the  claim,  which  Is  upon 
a  direct  liability  of  the  decedent,  the  same 
as  upon  an  unpaid  promissory  note  or  ac- 
count. The  plaintiff  had  uo  claim  provable 
in  the  probate  court,  imtll  it  was  reduced  to 
a  Judgment  against  the  estate.  All  plaintiff 
bad  was  a  Judgment  against  the  coal  com- 
pany. Now,  the  probate  court  could  not  al- 
low it  as  a  demand  against  the  estate  until 
the  right  to  collect  It  from  the  estate  liad 
been  determined  In  an  action  brought  by  the 
Judgment  creditor  In  some  court  of  compe- 
tent Jurisdiction,  under  tbe  provisions  of  the 
statute  which  authorized  the  creditor  to 
maintain  such  action. 

Nor  is  tbe  petition  subject  to  demurrer  on 
tbe  ground  that  It  fails  to  show  service  of 
summons  on  tbe  coal  company  In  the  original 
action.  The  presumption  is,  In  tbe  absence 
of  anything  to  the  contrary,  that  the  court 
and  its  officers  proceeded  regularly.  None  of 
the  other  grounds  nrged^ln  support  of  the 


ruling  are  of  sufficient  Importance  to  require 
comment 

Tbe  Judgment  will  be  revised,  and  tbe 
cause  remanded,  with  directhms  to  overrule 
the  demurrers.  All  the  Justices  Cfmcnrrlng. 


PEOPLB  T.  WHITS.   (Or.  1.689.) 

(Supreme  Court  of  California.   Nov.  8,  1911.) 

CaimNAi.  Law  {%  1020*)— AtfbaI/— Jubisdic- 
TiON — Obokb  Quashing  Infobhation. 

Under  Coost  art.  6,  8  4,  providing  that 
the  Supreme  Court  shall  have  appellate  juris- 
diction in  all  criminal  cases  where  a  Jodgment 
of  death  has  been  rendered,  and  that  the  Dis- 
trict Courts  of  Appeal  shall  have  jurisdiction 
in  all  criminal  cases  prosecuted  by  indictineiit 
or  information  in  a  court  of  record,  excepting 
criminal  cases  where  a  judgment  of  death  has 
been  rendered,  an  appeal  from  an  order  settini; 
aside  an  information  charging  defendnnt  with 
murder  prior  to  any  judgment  shonld  have  been 
taken  to  the  District  Court  of  Appeal  and  not 
to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Orlminal 
Law,  Dec.  Dig.  }  1020.*) 

In  Bank.  Appeal  from  Superior  Court 
Santa  Cruz  County;  Lucas  F.  Smith,  Judge. 

Thomas  White  was  Informed  against  for 
murder,  and  from  an  order  setting  aside  the 
information  the  People  appeal.  Case  trans- 
ferred to  the  District  Court  of  Appeal. 

U.  S.  Webb,  Atty.  Oen.,  and  Benjamin  K. 
Knight  DIst.  Atty.,  for  the  Poople.  W.  Q. 
Williams  and  D.  C.  Clark,  for  respondent 

ANGELLOTTI,  J.  This  is  an  appeal  to 
this  court  by  tbe  people  from  an  order  of  the 
superior  court  of  Santa  Cru^  county  made 
before  judgment,  setting  aside  the  informa- 
tion presented  and  filed  therein  charging  the 
defendant  with  tbe  crime  of  murder. 

This  court  is  without  appellate  jurisdiction 
in  this  case.  WhUe  it  Is  true  that  the  in- 
formation charges  a  crime  punishable  by 
death,  neither  judgment  of  death  nor  any 
other  judgment  has  yet  been  rendered.  The 
Constitution  gives  us  appellate  jurisdiction 
"in  all  criminal  cases  where  judgment  of 
death  has  been  rendered,"  and  gives  to  the 
district  courts  of  appeal  Jurisdiction  "In  all 
criminal  cases  prosecuted  by  Indictment  or 
information  In  a  court  of  record,  excepting 
criminal  cases  where  Judgment  of  death  has 
bera  rendered."  Const  art  6,  |  4.  It  Is 
dear  that  the  appeal  shonld  have  been  taken 
to  the  District  Coiurt  (tf  Appeal  for  tbe  First 
District  Instead  of  to  this  court,  and  It  must 
now  be  transferred  to  that  court 

It  Is  ordered  that  the  cause  be  transferred 
from  this  court  to  the  District  Court  of  Ap- 
peal for  tbe  First  District 

We  concur:  SHAW,  J.;  MBLVIN,  J.; 
SLOSS,  J.;  LORIGAN,  J. 
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(Cal. 


MERINO  T.  SOUTHERN  PAO.  CO. 
(Sac.  1,846.) 
^Supreme  Court  of  California.    Nov.  7,  1911. 
Rehearing  Denied  Dec  9, 1911.) 

1.  CaBBIEBS  ({  155*)— CONTBAGT  OV  ShIPICBNT 

— Validitt, 

Where  a  carrier  did  not  refase  to  trans- 
port freight,  except  under  a  special  contract 
limiting  liability  for  gross  negligence,  and  then 
only  to  the  extent  of  a  valuation  fixed  in  the 
contract,  but  such  contract  was  thoroughly 
dlBcussed  before  executed,  and  no  objection  was 
made  to  it  by  the  shipper,  who  inserted  in 
the  contract  in  his  own  handwriting  the  valua- 
tion oQ  the  property,  the  contract  was  not  im- 
posed on  the  shipper  and  the  carrier's  liability 
was  as  fixed  by  it, 

[Ed.  Note.— For  other  cases,  aee  Oarriera, 
Cent.  Dig.  ||  677.  679.  682-0S5;  Dee.  Dig.  I 
155.*] 

2.  Carbibbs  (S  158*)— ConZBACTB  OF  Cabbi- 

AQ  B— CONSTBUCnON . 

A  shipping  contract  voluntarily  entered  in- 
to, which  fixes  an  agreed  valuation  of  the  prop- 
erty which  forms  the  basis  for  the  freight 
charges,  is  an  agreement  fixing  the  valuation  of 
the  property,  and  not  a  contract  limiting  the 
liabiuty  of  the  carrier,  and  under  the  contract 
the  carrier  is  only  liable  as  stipulated,  and  then 
only  to  the  extent  of  the  valuation  fixed. 

[Ed.  ^'ote.— For  other  cases,  see  Carriers, 
Cent  Dig.  §8  663-667,  699-703%,  708-718%; 
Dec.  Dig.  S  158.*] 

3.  Cabriers  <}  228*)  —  Cabbiaob  of  Live 
Stock— Neoliqekcb—Bubden  of  Proof. 

Where  an  animal  shipped  in  a  healthy  con- 
dition arrived  at  its  destination  46  hours  later 
in  a  dying  condition,  the  carrier  transporting 
it  under  a  contract  limiting  its  liability  for 
KFoss  negligence  was  prima  fade  gnllty  of  gross 
negligence,  and,  to  escape  liability,  it  had  the 
burden  of  showing  that  the  death  of  the  animal 
was  not  occasioned  by  such  negligence,  though 
the  shipper  did  not  accompany  the  animal,  and 
thongh  under  the  contract  he  assumed  the  du- 
ty of  accompanying,  feeding,  and  watering  the 
animal,  since  the  shipper's  agreement  did  not 
relieve  the  carrier  from  the  duty  of  properly 
caring  for  the  animal  during  transportation, 
which  propel  care  involved  feeding  and  water- 
ing. 

[Ed.  Note.— For  otlier  eases,  see  Carriers, 
Dec.  Dig.  S  228.*] 

Shaw,  J.,  dissenting  In  part. 

In  Bank.  Appeal  from  Superior  Court, 
Yolo  County;  K.  S.  Mabon,  Judge. 

Action  by  E.  B.  Merlng  against  the  South- 
em  Pacific  Company,  From  a  judgment  for 
defendant,  plaintiff  appeals.  Reversed. 

E.  B.  Merlng  and  J.  B.  Strong,  for  appel- 
lant   Arthur  C.  Huston,  for  respondent 

LORIOAN,  J.  This  appeal  is  before  us  on 
a  hearing  granted  after  a  decision  of  the 
District  Court  of  Appeal  for  the  Third  Ap- 
pellate District,  afflrming  the  Jndgmoit  and 
order  appealed  from. 

Plaintiff  sued  to  recover  from  defendant 
the  value  of  a  certain  mare  shipped  by  him 
over  the  road  of  the  defendant  from  the  dty 
of  Woodland  to  Redwood  City,  In  this  state. 
The  complaint  alleged  the  shipment  of  the 
mare;  that  plaintiff  did  not  accompany  her 


and  did  not  retain  exclusive  or  any  control 
over  her  In  transit;  that  defendant  in  trans- 
porting said  mare  to  said  Redwood  City  was 
grossly  negligent  and  grossly  failed  to  prop- 
erly care  for  said  mare,  by  reason  whereof 
said  mare  arrived  at  Redwood  City  abont  46 
hours  after  being  shipped,  in  a  gaunt  and 
emaciated  condition,  and  thereafter  on  the 
following  day  died  from  the  effects  of  said 
treatment  Judgment  was  asked  for  the  sum 
of  $508,  the  alleged  value  of  the  aninuu. 

The  defendant  In  Its  answer  admitted  the 
shipment  of  the  mare,  denied  the  allegatlona 
of  carelessnen  and  neglect,  and  averred  that 
the  mare  was  shipped  under  a  certain  con- 
tract attached  to  the  answer  as  part  tberectf. 
In  which  contract  plaintiff  had  stated  the 
Talae  ot  the  mare  to  be  tf20,  agreed  to  ac- 
company her  and  feed  and  water  her,  and 
farther  agreed  that  in  no  event  *is  first  por^ 
ty  (defendant)  *  •  •  to  be  liable  for  any 
loss  or  damage  to  said  Uve  atoA  not  proven 
to  have  been  caused  by  the  gross  negligence 
of  the  first  party  in  performance  ot  or  failure 
to  perform,  some  duty  which  under  the  terms 
of  this  contract  la  due  from  first  party  to 
second  party  as  to  raid  live  stodc,"  and 
averred  faithful  and  complete  performance  of 
said  contract  "and  all  of  the  obligations  Im- 
posed upon  It  by  law  as  a  common  carrier 
or  otherwise,"  that  "defendant  assumed  lia- 
bility only  to  the  extent  of  the  agreed  valua- 
tion of  said  mare  as  stated  In  said  contract, 
to  wit,  the  sum  of  $20,  and  that  the  compen- 
sation for  the  transportation  of  said  mare 
was  based  on  that  value."  The  court  found 
that  the  mare  was  shipped  under  the  con- 
tract as  alleged  in  the  answer,  found  against 
plaintiff  as  to  all  of  his  averments  of  neglect 
and  carelessness  of  the  defendant,  and  also 
found  that  "it  is  not  true  that  the  condition 
of  said  mare  or  the  death  of  said  mare  was 
due  to  any  act  or  omission  of  said  defendant 
*  *  *  or  that  the  said  mare  died  from  the 
effects  of  any  treatment  of  said  defendant 
or  from  the  effects  of  any  act  or  omission  of 
said  defendant ;  ♦  ♦  *  and  It  Is  not  true 
that  plaintiff  has  been  damaged  In  the  sum 
of  $508,  or  any  other  sum,  by  the  defendant." 
Judgment  was  entered  that  plaintiff  take 
nothing  by  his  action,  and  that  defendant  re- 
cover Its  costs. 

Plaintiff  appeals  from  the  judgment,  and 
from  an  order  denying  his  motion  for  a  new 
trial,  and  asserts  as  grounds  for  a  reversal 
the  Insufldclency  of  the  evidence  to  suataln 
two  findings  made  by  the  court. 

Tb»  first  attack  is  made  on  the  finding  that 
the  mare  was  delivered  to  the  defendant  to 
be  transported  under  a  written  contract  be- 
tween plaintiff  and  defendant  attached  to  the 
answer  under  which  defendant  assumed  lia- 
bility for  gross  negligence,  and  for  this  only, 
and  to  the  extent  of  the  value  of  the  mare  as 
stated  In  the  contract 
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[13  Tb«  claim  of  appellant  le  that  the  erl- 
dence  sbowa  tliat  the  contract  relied  on  waa 
not  fredr  and  fairly  made,  bnt  was  forced 
and  Imposed  upon  him  by  tbe  shipping  agent 
of  the  defendant  at  Woodland.  It  Is  not 
pretended  that  the  defendant  refused  to  ship 
the  mare  imder  ai^  other  contract  than  by 
the  qiecfal  contract  entered  into;  or  that 
the  alternative  of  shipping  under  an  ordinary 
bill  of  lading  which  would  have  rendered  the 
defendant  llaUe  for  fnll  damages  was  denied 
him.  As  execated  the  contract  was  entirely 
aco^table  to  the  plaintiff  at  the  time.  Its 
jnroTlsions  were  thoroughly  discussed  between 
plalntUE,  who  was  a  practidng  attorn^,  and 
the  agent  of  the  defoidant,  before  it  was 
execnted.  There  was  no  objection  on  the 
part  of  the  plftlntlff  as  to  any  of  the  terms 
of  the  contract,  the  only  dlscnssion  between 
himself  and  the  agent  b^g  as  to  the  valua- 
tion of  the  maze  to  be  stated  in  the  con- 
tract and  as  te  tAe  attrition— watering  and 
feeding — which  would  be  given  the  mare 
In  transit  by  the  defendant,  as  the  {dalntlfl 
did  not  intend  to  accompany  ti&e.  These 
were  the  only  matters  discussed,  and,  folly 
nndnatandii^  tiie  terms  of  the  contract  and 
that  It  was  left  to  himself  to  pat  a  valuation 
on  tbb  mare  and  that  the  frel^t  rates  would 
be  proxwrtionate  thereto  and  the  liability 
of  the  defendant  measured  by  such  valua- 
tion, tlie  plaintiff  inserted  in  the  contract  In 
Us  own  handwriting  a  valuation  upon  the 
mare  of  $30.  Under  these  circumstances, 
there  is  no  room  for  the  claim  that  the  con- 
tract was  imposed  upon  plaintiff,  or  that  it 
was  not  frefdy  and  fairly  entered  Into. 

[2]  Tills  contract  so  entered  into  between 
the  parties  is  similar  to  the  contract  which 
was  undw  consida«tion  in  Donlon  Bros.  t. 
Southern  Padfle  Co.,  ISi  QaL  768,  91  Pae. 
ms,  U  Iiu  B.  A.  <N.  S.)  811,  where  It  was 
held  that  BOXSi  a  contract  'is  to  be  construed 
SB  an  agreemoit  fixing  the  valnaticm  of  the 
l^xiperty  shipped  uid  not  as  a  contract  limit- 
ing the  HabUity  of  the  railroad  company," 
that  under  such  a  contract  the  carrier  would 
(mly  be  liable  as  stipulated  for  gross  negli- 
gence^ and  then  only  as  to  the  value  of  the 
animal  to  be  shipped  inserted  In  the  con- 
tract In  de  Donlon  Case  the  railroad  com- 
pany was  hdd  liable  to  the  extent  of  such 
stated  valuation  in  the  contract  because  it 
was  guilty  of  gross  negligence.  In  the  case 
at  bar  as  the  agreed  valuation  of  the  mare 
under  the  contract  between  the  parties  was 
$3X>,  this  Is  the  only  amount  the  plaintiff 
could  recover  even  if  the  deCAdant  had  been 
guilty  of  gross  ne^igenee  in  her  transporta- 
tiott.  The  trial  court  found  that  defendant 
had  not  been  so  n^llgent,  and  this  brings  va 
to  a  consideration  of  the  other  point  for  a 
reversal  Insisted  upon  by  the  plaintiff,  name- 
ly, that  this  finding  Is  not  swported  by  the 
evidence. 

[S]  It  was  alleged  in  the  complaint,  and 
not  denied  by  the  answer,  that  the  mare  ar- 
rived in  Redwood  dty  about  46  hours  after 
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being  shipped.  The  evidence  on  behalf  of 
plaintiff  showed  that  the  day  the  mare  was 
shipped  at  Woodland  she  was  well  and  in 
good  condition,  and  that  plaintiff  placed  a 
sack  of  ha;  in  the  car  where  she  could  reach 
It  A  witness  testlfled  that,  "when  the  mare 
arrived  In  Redwood  City,  she  was  very  thin 
and  gaunt  and  her  sides  were  drawn.  She 
was  very  thirsty,  and  he  did  not  allow  her  to 
drink  all  she  wanted.  The  ccdt  looked  well 
(there  was  a  sucking  colt  five  months  old  by 
her  side).  The  next  morning  she  refused  to 
drink,  and  I  called  a  veterinary,  and  he  told 
me  to  take  her  out  of  the  bam,  or  she  would 
die,  and  soon  after  that  she  died."  A  vet- 
erinary surgeon  at  Woodland  who  had  seen 
the  mare  the  day  before  she  was  shipped,, 
and  who  testified  that  she  was  thai  In  good 
condition  and  well,  relying  to  a  hypothetical 
question  whidi  assumed  that  the  mare  was 
well  trben  shipped,  had  been  in  the  car  46 
hours  wiOi  a  sucking  colt  by  her  side  "and 
was  taken  off  the  car  with  hra  sides  drawn 
and  very  tiiirsty  and  hungry,  appearance 
dull  and  head  drooping,  and  died  the  next 
day,"  answered  as  to  the  cause  of  the  death 
of  the  mare,  *'I  would  say  that  it  was  prob- 
ably due  to  not  being  fed  or  watered,  bnt  it 
could  have  been  caused  by  other  causes." 
This  was  the  only  evidence  offered  by  plain- 
tiff. Defendant  offered  na  testimony  as  to 
whether  the  mare  was  fed  or  watered  while 
in  transit,  or  as  to  what  care  or  attention  she 
received  durli^  transportation. 

It  U  insisted  by  appellajit  that  this  evi- 
dence made  out  a  i^^ma  facie  case  on  the 
part  of  plaintiff  of  gross  negligence  which 
cast  upon  defendant  the  onus  of  disproving 
the  prima  fade  case  so  made,  and  we  think 
this  contention  most  be  sustained. 

It  is  not  contended  by  respondent  that  if 
the  mare  had  been  shipped  under  an  ordi- 
nary bill  of  lading,  and  was  delivered  at  Red- 
wood City  In  the  dying  condition  whldi  the 
evidence  disclosed,  that,  on  a  showing  by  a 
plaintifl  of  her  b^lng  in  a  healthy  condition 
when  shipped  and  arriving  at  her  dottlna- 
tlon  In  an  Injured  condition,  the  burden  of 
proving  that  the  Injury  or  death  of  the  ani- 
mal was  not  occasioned  by  any  want  of  care 
(m  the  part  of  defendant  would  devolve  upon 
defendant  Counsel  for  recfpondent  however, 
insists  tiiat  undor  the  special  contract  en- 
tered into  between  the  parties  and  which  pro- 
vided that  the  defendant  should  not  be  liable 
for  any  loss  or  damage  not  proven  to  have 
been  cansed  by  the  gross  negligence  of  the 
defendant  the  burden  of  proving  that  the  In- 
jury or  loss  resulted  from  gross  negligence 
was  upon  the  plaintiff. 

But  we  think  that  the  evidence  (rffered  by 
plaintiff  was  sufficient  to  make  out  a  prima 
fade  case  of  gross  negligence  on  the  part 
of  defendant  casting  the  burdn  of  proof  on 
it  to  show  that  the  death  of  the  mare  was 
not  occasioned  1^  such  negUgmoe  on  its  part 
While  the  plaintifl  under  the  contract  assum- 
ed the  duty  of  accompanying,  feeding,  and 
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watering  tbe  mare,  be  did  not  In  fact  ac- 
company ber.  His  agreeing  to  do  so  did  not 
relieve  the  defendant  from  the  duty  of  prop- 
erly caring  for  the  animal  during  her  trans- 
portation, and  p'roper  care  Involved  feeding 
and  watering  her  daring  the  long  period 
which  the  evidence  Bbows  she  was  upon  tbe 
cars.  Tbe  evidence  shows  that,  when  the 
mare  was  shipped,  she  was  well  and  In  good 
condition,  and  tbat,  after  being  sn  route  for 
46  hours,  she  rmched  ber  destination  In  a 
dying  condition.  The  veterinary  surgeon  tes- 
tified that  ber  condition  when  takai  from  the 
cars  at  ber  desUnaUim  "Vbile  it  could  have 
been  caused  by  other  causes  •  •  *  was 
probably  due  to  ber  not  having  been  fed  or 
'Watered."  While  tbia  testimony  does  not 
directly  prove  that  tbe  death  of  the  animal 
was  caused  by  a  failure  to  feed  or  water  her 
while  In  transit,  it  stUl  amounts  to  a  snf&- 
dent  proof  of  facts  from  which  a  reasonable 
Inference  could  be  deduced  tbat  tbe  dying 
condition  in  which  she  was  delivered  at  Red- 
wood dtf  was  attribntable  to  a  failure  to 
feed  and  water  her  during  the  p«rtod  of 
transportation.  As  the  defendant  was  in  ex- 
clusive contnd  of  the  mare  during  transport 
taUon,  the  duty  was  cast  upon  It  to  feed  and 
wator  her,  and  as  8  reasonable  inference 
from  tbe  facts  testified  to,  including  the  tes- 
timony of  the  veterinary  surgeon,  is  that  ber 
dying  condition  when  delivered  was  attribu- 
table to  a  failure  to  do  this,  there  was  a  suf- 
ficient prima  fade  showing  of  gross  negli- 
gence on  the  part  of  the  plaintiff  casting  the 
burden  of  proof  upon  Oie  latter  to  overcome 
the  prima  facie  case  against  defendant  so 
made. 

In  thla  view,  tbe  finding  of  the  court  com- 
plained of  by  appellant  is  contrary  to  the 
evidence,  and  for  tbat  reason  the  Judgment 
and  orda  denying  a  new  trial  are  reversed. 

We  concur:   HBNSHAW,  J.;  MELTIN,  J. 

SHAW,  J.  1  concur  in  tbe  Jud^ent,  but 
I  do  not  agree  to  the  proposition  tbat  tbe 
contract  limits  plaintiff's  damages  to  $20. 
I  adhere  to  the  views  expressed  in  my  dis- 
senting opinion  in  Donlon  v.  S.  P.  Ca,  151 
Cal.  777,  91  Fac.  603, 11  L.  a  A.  (N.  S.)  811. 


HUlfBOLDT  SAVINGS  BANK  v.  McGLEV- 
ERTT.    (S.  F.  5,572.) 
(Supreme  Court  of  California.    Nov.  7,  1011. 
Relieariog  Denied  Dec.  6,  1911.) 

L  MoBTGAQBs  {j  358*)— Sau  of  Premises 
BT  Tbustes  II*  Deed  or  Tbubt~-Contbaot6 
— Validity. 

The  parties  to  a  mortgage  or  deed  of  trust 
may  contract  tbat  the  premises  shall  t>e  sold 
as  a  whole,  in  the  absence  of  any  statutory 
provision  requiring  the  trustees  to  sell  In  sub- 
diTisions. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  {  368.*] 


2.  MoBTGAOES  (I  S58*)— Deed  ow  Tbust— 
Saue  bt  Tbusteb— Discbbtiorast  Power. 
A  deed  of  trust  which  provides  that  tbe 
trustee  ma^  sell  the  premises  as  a  whole  or  Id 
his  discretion  in  such  reasonnble  parcels  as  be. 
in  bis  judgment,  may  deem  advisable,  gives  Uie 
trustee  the  discretion  to  sell  as  a  whole  or  in 
[tarcels,  and  such  discretion  must  be  exsidasd 
in  pood  faith  for  tbe  beet  interests  Ot  tte  bn- 
e&ciaries,  including  not  only  tbe  creditor,  but 
the  debtor  and  bis  successors  in  interest. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  iS  1072,  1073 ;  Dec.  Dig.  |  858.*] 

8.  MoBTOAOEs  (§  868*)  — Deed  or  Tbust  — 
Sale  bt  Tbubtee— DiaoBBTlONABT  Poweb. 
A  trustee  in  a  deed  of  trust  abuses  his 
discretion  to  sell  the  property  as  a  whole  or  in 
parcels,  where  he  sells  the  property  as  a  whole 
after  a  parcel  has  passed  as  a  homestead  on 
the  debtor's  death  to  his  widow,  as  provided 
by  Civ.  Code,  §  12G5,  and  Code  Civ.  Proe.  f 
1474,  since,  as  to  tlie  enforcement  of  tbe  claim 
against  the  homestead,  tbe  widow  is  a  surety 
with  the  right  to  have  tbe  other  property  first 
sold  to  pay  the  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  358.*] 

4.  Mobtoaoes  (S  S69*>~Sales  bt  Tbusteb- 
RiQHT  TO  Set  Aside — Conditions  Pbeced- 

ENT. 

Where  a  trustee  In  a  deed  of  trust  abused 
bis  discretion  by  selling  the  property  as  a  whole 
after  a  parcel  had,  as  homestead,  passed  on  the 
debtor's  death  to  his  widow,  and  the  homestead 
was  worth  $5,000,  while  the  balance  of  the 
property  was  worth  $57,000,  and  the  debt 
amounted  to  $57,018.30,  the  widow,  seeking  to 
set  aside  the  sale  as  to  the  homestead,  was 
not  required  to  offer  to  pay  the  entire  debt  se- 
cured by  the  deed  of  trust. 

[Ed.  Note.— For  other  cases,  see  Mortg&ges, 
Dec.  Dig.  S  368.*] 

5.  MoBTQAGBs  (f  868*)— Sales  bt  Tbustib— 
Right  to  Set  Aside— Conditiohb  Pbxoed- 

bnt. 

Where  a  sale  under  a  deed  of  trust  was 
improperly  made,  It  should,  as  a  general  rule, 
be  set  aside  on  the  application  of  the  injured 
party,  and  a  new  sale  ordered,  but,  where  the 
creditor  and  the  trustee  placed  the  property 
in  such  a  condition  that  a  new  sale  could  not 
be  bad,  they  must  submit  to  such  a  decree  as 
would  most  fairly  redress  the  injury  inflicted 
by  them,  and,  where  relief  could  not  be  given 
without  compelling  tbe  creditor  to  accept  the 
property  wrongfully  purchased  at  its  true  val- 
ue, be  must  be  held  to  have  pnichased  at  sncb 
value. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  1083-1100 ;  Dec.  Dig.  {  369.*] 

6.  MoBTQAOEs  (S  370*)— Sales  bt  Trustee  ih 
Deed  or  Tbust— In  valid  ixr— Estoppel. 

Where  a  widow  of  the  grantor  in  a  deed 
of  trust  was  entitled  to  a  decree  protecting  her 
homestead  rights  in.  a  part  of  the  property  sold 
by  the  trustee,  selling  the  property  as  a  whole, 
she  did  not  waive  her  right  to  such  protection 
by  failing  to  ask  for  a  resale  of  tbe  other  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  370.*] 

7.  MOBTOAOEB  (S  369*)— SaI,ES  BT  TBUSIEES 

IN  Deeds  of  Tbust— Invaliditt-Rblief. 
Where  neither  the  pleadings  nor  the  find- 
ings disclosed  any  reason  why  the  court,  find- 
ing that  tbe  trustee  In  a  deed  of  trust  abused 
its  discretion  iu  selling  tbe  property  as  a  whole, 
while  a  part  had  i^assed  as  homestead  on  tbe 
debtor's  death  to  his  widow,  could  not  order  a 
resale  of  the  nonhomestead  property,  and,  in 
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case  of  a  deficiency,  a  resale  of  the  homestead, 
a  decree  settinc  aaide  the  sale  aa  to  the  home- 
stead and  adjudging  that  the  value  of  the  bal- 
ance of  the  property  should  be  considered  in 
payment  of  the  debt,  and  that  the  balance  due 
shoald  be  secured  by  the  deed  of  trust  as  to 
the  homestead,  was  nnanthoriced. 

[Ed.  Note.— For  oUier  caaea,  aee  Bfortgages, 
Dac  Dig.  I  369.*] 

&  AFPBAI,  and  EbKOB  (i  1178*)— DIBPO8ITIOR 

or  Cass  «n  Apfeal. 

Where  it  is  probable  that  the  facts  aa- 
tboriiing  the  decree  rendered  exist,  though  the 
pleadinga  and  findings  do  not  disclose  such 
facts,  tne  court  on  appeal,  adjudging  the  de- 
cree erroneous,  will  not  order  judctment  for 
the  psrty  complalniDg,  but  will  reverse  the  case, 
so  that  the  facts  can  be  established  and  a  prop- 
er decree  rendered. 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  1  1178.*] 

Department  1.  Appeal  from  Saperior 
Court,  Alameda  County ;  T,  W.  Harris,  Judge. 

Action  the  Humboldt  Savings  Bank, 
substituted  as  platntlCt  on  the  deatb  of  one 
Weber,  tbe  original  plaintiff,  against  Hary 
G.  UcGleTOty.  From  a  Judgment  granting 
insufficient  relief,  plaintiff  appeals.  Re- 
versed. 

O.  EL  Hatch  and  Alexander  D.  Keyes,  for 
appellant  Pltzgeraid  ft  Abbott,  for  respond- 

eat 

SLOSS,  J.  The  action  was  brotigbt  to  re- 
cover possession  of  a  lot  of  land  situated  on 
Harrison  street  In  the  city  of  Oakland.  This 
is  tbe  second  appeal.  Upon  the  first  appeal 
a  judgment  In  favor  of  the  defendant  was 
reversed  and  tbe  cause  remanded,  with  leave 
to  tbe  defendant  to  file  amended  or  addi- 
tional pleadings  as  She  might  be  advised. 
Weber  v,  McCleverty,  149  Cal.  316,  86  Pac 
706.  Dnrlng  the  pendency  of  the  action, 
Weber,  the  original  plaintiff,  died,  and  Hum- 
boldt Savings  Bank  has  been  substituted  for 
him. 

Tbe  land  Involved,  together  with  another 
parcel  of  land  situated  on  Broadway  street 
In  Oakland,  had  orl^nally  been  owned  by 
Charles  McCleverty,  the  husband  of  tbe  re- 
spondent. In  January,  1901,  McCleverty 
made  bis  promissory  note  for  $66,300  to 
Humboldt  Savings  Bank,  and  secured  the 
same  by  a  deed  of  trust  of  tbe  two  parcels 
of  land.  In  May,  1001,  the  defendant  Mary 
O.  McCleverty  made  and  recorded  a  declara- 
tion of  homestead  on  the  Harrison  street  lot 
In  July,  1901,  default  having  been  made  in 
the  payment  of  the  note,  tbe  trustees  named 
In  the  deed  of  trust,  after  notice  duly  given, 
sold  both  parcels,  and  conveyed  tbe  same  to 
Adolpfa  C.  Weber,  the  original  plaintiff,  for 
$57,177.40,  that  being  the  highest  sum  bid. 
In  the  meanwhile  McCleverty  had  died  leav- 
ing a  will  wherein  he  named  his  widow,  the 
defendant  herein,  as  executrix,  the  will  had 
been  admitted  to  probate  and  letters  testa- 
mentary Issued.  Before  the  sale  took  place, 
tbe  defendant  demanded  of  the  Humboldt 


Savings  Bank  and  of  tbe  trustees  that  In 
any  sale  to  be  made  under  the  deed  of  trust 
tbe  property  which  was  not  Impressed  with 
the  homestead  character  should  be  sold  first ; 
but  compliance  with  this  demand  was  refus- 
ed. These  facts,  together  with  tbe  further 
one  that  the  bank  had  failed  to  present  a 
claim  against  the  estate  of  McCleverty,  ap- 
I>eared  on  the  first  appeal.  The  principal 
question  there  considered  was  whether,  un* 
der  section  1475  of  the  Code  of  Civil  Proce- 
dure, tbe  failure  to  so  present  a  claim  barred 
the  creditor  of  its  right  to  compel  a  sale  of 
the  homestead.  Concluding  that  no  such 
presentation  was  required  as  a  condition  to 
the  enforcement  of  the  rights  created  by  a 
deed  of  trust,  this  court  reversed  the  Judg- 
ment in  favor  of  the  defendant  With  refer- 
ence to  the  claim  that  the  two  properties 
should  not  have  been  sold  as  a  whole,  we 
said  that  the  pleadings  were  not  sufficient 
to  entitle  the  defendant  to  defeat  the  action 
on  this  ground,  but,  as  above  stated,  per- 
mission to  file  amended  or  further  pleadings 
was  accorded  to  her. 

Upon  the  return  of  the  case  to  the  lower 
court  she  availed  herself  of  such  leave  by 
filing  an  amended  answer  and  a  cross- com- 
plaint, In  which  she  averred,  in  addition  to 
what  has  already  been  stated,  that  at  the 
time  of  the  sale,  tbe  Broadway  property 
(L  e.,  that  not  covered  by  the  homestead) 
was  worth  more  than  (57,177.40,  the  s:im 
realized  at  tbe  sale  for  both  parcels;  that 
If  aald  parcel  bad  been  sold  first,  and  sep- 
arately from  the  homestead,  it  would  have 
brought  a  sum  In  excess  of  the  debt  secured, 
and  would  have  made  It  unnecessary  to  sell 
the  homestead.  It  was  alleged,  further,  that 
Weber,  the  purchaser,  was  the  president  of 
tile  Humboldt  Bank,  that  he  purchased  the 
property  as  agent  for  tbe  bank,  and  that 
before  purchasing  be  had  full  knowledge  of 
the  facts  concerning  the  declaration  of  home- 
stead, tbe  deatb  of  McCleverty,  the  defend- 
ant's demand  for  a  sale  In  parcels,  and  the 
value  of  the  respective  parcels.  There  wete 
also  allegations  to  the  effect  that  tbe  home- 
stead premises  bad  been  the  community  prop- 
erty of  McCleverty  and  his  wife,  that  the 
latter  had  remained  In  possession  of  the 
same  at  all  times  after  her  husband's  death, 
and  that  such  tlUe  to  the  said  premises  as 
had  been  acquired  by  Weber  tor  the  bank 
still  remained  In  the  bank. 

Tbe  TOurt  found  that  the  Broadway  prop- 
erty was  at  the  time  of  the  trustees'  sale 
of  the  value  of  $67,566,  "and  would  and 
could  be  sold  for  said  sum  of  $57,565,  at 
public  auction  If  sold  separately  as  demand- 
ed by  defmdant"  Tbe  amount  then  due  on 
the  note  was  $57,618.30.  If  the  Broadway 
property  had  been  sold  first  and  separate 
from  the  homestead  property.  It  would  not 
have  been  necessary  to  sell  the  latter  except 
for  the  deficiency  of  $53.30,  the  difference  be- 
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tween  tbe  amoont  doe  and  tbe  Talne  of  the 
Broadway  property.  In  all  otha  respecta 
tbe  flndtoga  are  In  favor  of  tbe  defendant'a 
allegations  In  her  answer  and  cross-eon^ 
plaint 

From  these  findings  the  court  drew  the 
oonclnslons  of  law  that  tbe  tmstees'  sale 
and  conveyance  to  W^>er,  so  for  as  they 
concern  the  homestead  property,  are  InTalld. 
and  that  tbe  deed  as  to  said  homestead  prt^ 
erty  be  vacated  and  set  aside;  that  the 
amoont  of  $57,565,  the  valoe  of  the  Broad- 
way property,  be  applied  and  considered  in 
payment  of  the  mm  of  $57,618^  due  to  the 
baok;  that  the  balance  of  ¥53.30,  with  In- 
terest, be  and  la  secured  by  the  deed  of 
trust  as  to  the  homestead  property ;  that.  If 
defoidant  pay  such  balance  within  10  days, 
then  tbe  whole  of  the  debt  secured  by  the 
deed  of  trust  aball  be  deemed  paid  and  sat- 
isfied, and  a  reconveyance  aball  be  made  to 
defendant,  and  said  property  diall  vest  in 
her  absolutely,  but,  la  the  event  of  ber  fail- 
ure to  make  such  payment,  the  homestead 
premises  shall  be  subject  to  sale  under  tbe 
deed  of  trust  to  satisfy  said  deficlencv.  A 
Judgment  was  entered  accordingly,  and  from 
this  judgment  the  plaintiff  api)eBl8. 

The  facts  are  not  In  dispute ;  none  of  the 
findings  being  attacked.  The  appelhtot's 
position  Is  that  the  court  drew  erroneous 
conclusions  from  these  facts,  and  entered  a 
judgmei^  which  is  not  supported  by  them. 

[1]  1.  The  first  contention  Is  that  under 
the  express  terms  of  the  deed  of  trust  the 
trustees  were  authorized  to  BfAl  tbe  prop- 
erty as  a  whole,  and  that  the  failure  to  sell 
in  parcels,  as  demanded,  afforded  to  the  de- 
fendant no  ground  for  setting  the  sale  aside. 
The  deed  of  trust  contained  this  provision 
relative  to  the  powers  of  the  trustees :  "They 
may  sell  said  premises,  aa  above  described, 
as  a  whole,  or  in  their  discretion,  in  such 
reasonable  parcels  or  snbdlvlalons  as  they.  In 
their  judgment,  may  deem  advisable."  We 
do  not  doubt  that  the  parties  to  a  mor^ge 
or  a  deed  of  trust  may  contract  that  the 
premises  shall  be  sold  as  a  whole,  and  that 
their  agreement  to  this  end  Is  enforceable. 
This  court  has  bo  held  in  the  case  of  a  mort- 
gage, notwithstanding  the  provisions  of  the 
Code  of  Civil  Procedure  (sections  G94  and 
726)  that  upon  an  execution  on  foreclosure, 
several  known  lots  or  parcels  must  be  sold 
separately.  Bank  of  Sonoma  v.  Charles,  86 
Cal.  322,  24  Pac.  1019.  Tbe  right  of  a  debtor 
to  waive  a  sale  by  parcels  applies  equally 
to  a  deed  of  trust  (Brown  v.  Mortgage  Co., 
86  Miss.  3S8,  38  South.  312),  and  the  validity 
of  an  agreement  for  a  sale  in  bulk  follows 
a  fortiori,  where,  as  in  this  state,  there  ia 
no  statutory  provision  requiring  the  trus- 
tees to  sell  in  subdivisions.  Dunn  v.  McCoy, 
160  Mo.  548,  52  S.  W.  21. 

[2]  But  in  the  case  at  bar  the  parties  did 
not  make  an  absolute  stipulation  thst  the 
property  should  be  sold  as  a  whole.  The 
provlsloB  above  quoted  gave  the  tmstees  a 
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discretion  to  sell  aa  a  wbole  or  In  parens. 
This  discretion  they  were  bound  to  exercise 
in  good  fsith  for  the  best  Interests  &t  their 
bei^darlefl,  who  included,  not  only  tbe  cred- 
itor, but  the  dditor  and  his  anccessom  in 
Interest 

[S]  At  the  time  of  the  sale,  the  Harrison 
street  property  did  not  belong  to  the  estate 
of  HcOleverty,  the  debtor.  It  had,  by  virtue 
of  its  homestead  character,  passed,  upon 
McCleverty*8  death,  to  his  widow.  Civ.  Code, 
f  1268;  Code  OIv.  Proc  {  1474.  With  re- 
spect to  the  enforcement  of  the  bank's  claim 
against  this  property,  she  stood,  therefore, 
in  the  sltnatlon  of  a  surety,  and,  as  such, 
had  the  right  to  have  the  principal  debtor's 
property  first  sold  to  pay  the  debt  Civ, 
Code,  i  2860;  MclJiugblin  v.  Hart  46  Cat 
638 ;  Blood  v.  Munn,  165  Cal.  228,  100  Pac. 
604.  In  view  of  the  relations  of  the  parties 
to  the  diCterent  parcels  covered  by  the  deed 
of  trust  a  sale  as  a  whole,  in  disregard  of 
the  homestead  claimant's  demand  and  right 
to  have  the  principal  debtor's  property  first 
applied  to  the  payment  of  the  debt  was  a 
manifest  abuse  of  the  discretion  reposed  in 
the  trustees.  This  consideration  alone,  with- 
out regard  to  the  fact  admitted  by  plaintiff 
at  the  trial,  that  the  property  would  have 
realized  a  larger  sum  If  the  parcels  had  been 
sold  separately,  entitled  the  defendant  to 
disaffirm  the  sale. 

[4]  2.  It  Is  urged  that  the  defendant  was 
bound,  as  a  condition  precedent  to  her  right 
to  have  the  sale  set  aside,  to  offer  to  pay  the 
entire  debt  secured  by  the  deed  of  trust  It 
has  often  been  held  that  an  action  to  set 
aside  a  sale  by  trustees  or  on  foreclosure  for 
irr^Iarltles  of  any  kind  should  ordinarily 
be  accompanied  by  an  offer  to  redeem  by 
paying  tbe  sum  due.  Sav.  ft  L.  Soc.  v.  Bur- 
nett 106  Cal.  514,  B38,  39  Pac.  922 ;  Gopsey 
T.  Sacramento  Bank,  133  (kd.  6%,  68  Paa 
7,  204,  86  Am.  St  Rep.  238.  The  plaintiff  Is 
held  to  compliance  with  the  old  maxim  that 
he  who  seeks  equity  must  do  equity.  Mar- 
vel V.  Cobb,  200  Mass.  203,  86  N.  E.  360; 
Phoenix  ins.  Co.  v.  Bink,  UO  111.  638;  Gar- 
land T.  Watson,  74  Ala.  323 ;  Sloan  t.  Cool- 
bangh,  10  Iowa,  SI.  On  the  other  hand,  there 
are  not  a  few  cases  holding  that  where  a 
party  has  the  right  to  avoid  a  sale,  be  is  not 
bovnd  to  tender  any  payment  In  redemption. 
Brewer  v.  Harrison,  27  Colo.  849,  62  Pac.  224; 
Lewis  T.  Hamilton,  26  Colo.  263,  69  Pac.  196; 
Meyer  v.  Jefferson  Ins.  Oo.,  S  Mo.  App.  245; 
Briggs  T.  Han,  16  B.  L  677,  18  Atl.  177. 
Whatever  may  be  the  correct  rule,  viewing 
the  question  generally,  it  Is  certain^  not  Che 
law  that  an  offer  to  pay  tbe  'debt  must  be 
made,  where  It  would  be  Ineiiuitable  to  exact 
such  offer  of  the  party  complaining  of  tbe 
sale.  Benedict  v.  Gammon  Theological  Sem- 
inary, 122  Ga.  412,  50  8.  E.  162.  Under  the 
circumstances  disclosed  by  this  record,  the 
defendant  would  be  subjected  to  very  evi- 
dent Injustice  and  hardship  it  ber  right  to 
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atta<±  tlM  sale  were,  made  dependent  apon 
an  offer  by  her  to  pay  the  whole  debt  The 
debt  was  not  bera,  and  she  was  not  liable  for 
any  {tart  of  It.  Her  only  Interest  was  In  the 
homestead  property,  which,  with  other  land, 
was  h^  88  security  for  HcdeTerty's  note, 
^e  property  which  she  was  seeking  to  sbto 
from  the  tfact  of  the  sale  was  worth,  ac- 
cradlng  to  the  flndlng  of  the  court,  $5,000, 
while  the  property  In  which  aihe  had  no  Inter- 
est was  worth  owt  $67,000.  The  debt 
amounted  to  $S7,6ia8a  It  must  he  apparent 
from  a  mere  statement  of  these  facts  that 
there  Is  no  eqnlty  In  the  claim  that,  In  or- 
der to  be  enabled  to  attaift  an  nnanOiorlzed 
sale  of  her  $5,000  homestead,  she  most  pay, 
or  offer  to  pay.  a  debt  of  .  $67,000,  for  which 
she  is  In  no  way  liable. 

S.  The  decree  set  aside  ttie  sale,  not  as  an 
entirety,  bat  only  so  far  as  It  affected  the 
homestead  property.  The  Broadway  parcel 
was  treated  by  the  court  as  If  It  had  actually 
been  sold  separately  for  the  snm  which  the 
court  found  to  be  its  actaat  value  at  tiie  time 
of  the  aale.  To  this  mode  of  disposing  of 
the  controversy,  the  appellant  makes  two  ob* 
Jectlons,  which,  while  tbey  are  argued  under 
distinct  heads,  may  well,  we  think,  be  treat- 
ed t<^ether.  It  Ib  contended,  first,  that  by 
compelling  the  plaintiff  to  take  the  Broadway 
property  at  what  Is  found  to  be  Its  actual 
value  the  court  Is  imposing  upon  the  pur- 
chaser at  the  sale  a  bargain  to  which  he,  or 
his  principal,  never  assented;  and,  second, 
that,  the  sale  of  both  parcels  havlDg  consti- 
tuted a  single  transaction,  the  defendant  Is 
not  eiltltled  to  ratify  a  part  of  the  sale,  while 
disafflrmlng  the  rest,  but  must,  by  reason  of 
her  ratification  of  the  sale  of  the  Broadway 
piece,  be  held  to  have  confirmed  the  entire 
transaction. 

[I]  Ordinarily,  where  it  appears  that  a 
sale  was  improperly  made,  it  should,  on  the 
application  of  the  Injured  party,  be  set  aside 
and  a  new  sale  ordered.  Wright  v.  Brusch- 
ke,  62  III.  App.  358;  Davoue  v.  Fanning,  2 
Johns.  Ch.  (N.  Y.)  262;  Mason  v.  Martin,  4 
Md.  124;  Imboden  v.  Hunter,  23  Ark.  622, 
79  Am.  Dec.  116;  Tompklna  v.  Tompkins.  39 
S.  C.  637,  18  S.  E.  233;  Duncan  v.  Home 
Co-op.  Co.,  221  MO.  315.  120  S.  W.  733.  This 
is  the  normal  and  proper  remedy  for  the 
wrong  Inflicted.  The  creditor  is  entitled  to 
have  the  property  sold.  The  attempted  sale 
has  been  conducted  In  an  nnantborlzed  man- 
ner. The  rights  of  all  parties  are  protected 
by  setting  aside  the  action  takoi,  and  direct- 
ing a  new  sale  which  shall  be  in  accordance 
with  the  law  and  the  agreement  of  the  par- 
ties. But  there  may  be  cases  In  which  a  new 
sale  Is  impossible.  A  part  or  all  of  the  prop- 
erty may,  for  example,  have  passed  Into  the 
ownership  of  third  parties,  who  have  pur- 
chased for  value  and  without  notice  of  any 
infirmity  In  the  sal&  But,  If  the  party  en- 
titled to  avoid  the  sale  Is  not  by  reason  of 
bchea  or  otherwise  cliarseable  iMpoiwi- 


billty  for  this  condition,  the  fact  that  a  re- 
sale Is  Impracticable  should  not  deprive  him 
of  all  remedy  for  the  wrong  which  he  has 
suffered.  It  has  always  been  the  pride  of 
courts  of  equl^  that  they  will  so  mould  and 
adjust  their  decrees  as  to  award  substantial 
Justice  accordti^  to  the  requirements  of  the 
varying  complications  that  may  he  presented 
to  them  for  adjudication.  Story,  Eq.  Jnr.  H 
28,  4S9;  1  Pom.  Bq.  Jur.  S  60.  And  so,  if, 
In  a  case  like  tUa^  the  creditor  and  tibe  trus- 
tees have  put  the  property  In  such  condition 
that  a  new  sale  cannot  be  had,-th^  must 
submit  to  such  decree  as  will  most  fairly  re- 
dress the  Injury  which  they  have  Inflicted. 
If  relief  cannot  be  given  without  compelling 
the  creditor  to  acc^t  the  proper^  vrrong- 
fuDy  purchased  by  him  at  Its  true  value,  he 
may  be  held  to  a  purchase  at  such  value. 
This  Is,  In  effect,  the  principle  applied  In 
Blood  V.  Munn,  156  QiL  228,  100  Pae.  6&1. 
There  a  mortgagee  of  property  which  Includ- 
ed a  homestead  had  released  the  property 
other  than  the  homestead  upon  payment  of 
$4:^.  The  property  so  rtieased  was  worth 
$1,100  and  over.  In  an  action  to  foreclose  the 
mortgage,  it  was  hdd  that  the  owners  of  the 
homestead  were  entitled  to  a  credit  upon  the 
mortgage  debt  of  the  real  value  of  the  prop- 
erty released.  This  result  necessarily  fol- 
lowed from  the  fact,  common  to  that  case 
and  the  one  before  us,  that  the  homestead 
property  was  only  secondarily  liable  for  the 
debt,  and  that  any  other  holding  would  de- 
prive the  owner  of  the  homestead  of  the 
right  to  have  the  property  primarily  liable 
first  exhausted.  There,  as  here,  the  creditor 
was  held  to  a  bargain  (L  e.,  the  release  of 
$1,100  of  bis  demand)  to  which  he  had  never 
assented,  but  this  was  not  deemed  an  obsta- 
cle to  granting  to  the  defendants  the  only  re- 
lief which  was  possible.  In  Drury  v.  Cross, 
74  U.  S.  299, 10  L.  Ed.  40,  the  Supreme  Court 
of  the  United  States  approved  a  decree 
which,  In  form  and  effect,  was  very  like  the 
one  here  made.  There  the  directors  of  an 
insolvent  railroad  corporation  had.  In  order 
to  relieve  themselves  of  liability  on  Indorse- 
ments made  by  them,  combined  with  certain 
creditors  and  bondholders  to  have  the  assets 
of  the  road  sold  on  foreclosnre.  By  a  fraud- 
ulent contrivance,  the  amount  of  bonded  in- 
debtedness outstanding  was  made  to  appear 
far  greater  than  It  was,  and,  as  a  result,  the 
favored  creditors  succeeded  in  destroying 
competition  at  the  sale  and  purchasing  the 
property  at  a  price  greatly  below  its  real 
value.  The  decision  of  the  court  was  that 
the  purchasers  must  be  held  liable  to  other 
creditors  for  the  full  value  of  the  property 
purchased. 

[6]  These  authorities  furnish  ample  sup- 
port for  the  right  of  a  court  of  equity,  under 
appropriate  circumstances,  to  grant  the  form 
of  relief  embodied  In  the  decree  appealed 
from.  What  we  have  said  Is  also,  we  think, 
a  snffldnt  answer  to  the  point  that  a  rati- 
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flc&tlon  of  tbe  sale  of  the  Broadway  parcel 
iB  a  ratification  of  the  entire  sale.  Tlila 
point  iB,  Indeed,  bnt  a  statement,  In  another 
form,  of  the  proposition  first  discussed.  If 
the  defendant  Is  entitled  to  a  decree  protect- 
ing her  rights  In  the  homestead,  notwitb- 
Btandiog  the  fact  that  the  sale  of  the  other 
property  cannot  be  annulled,  It  must  follow 
that  she  does  not  waive  her  right  to  such 
protection  by  falling  to  ask  for  a  resale  of 
both  parcels.  Furthermore,  It  Is  not  entire- 
ly accurate  to  say  that  the  defendant  has 
ratified  the  sale  of  the  Broadway  property. 
The  only  sale  was  one  of  both  parcels  for 
$57,177.40.  The  Broadway  piece  was  not 
sold  for  any  specific  part  of  this  amount, 
and  the  defendant  did  not  ask  that  any  ac- 
tual sale  be  permitted  to  stand.  What  she 
did  seek  and  obtain  was  a  decree  that  the 
bank  be  put  In  the  position  which  It  would 
have  occupied  If  it  had  purchased  the  Broad- 
way piece  for  the  sum  which  would  have  been 
realized  on  a  sale  properly  conducted.  This 
Is  not  a  ratiacatlon  of  the  aale  which  was 
in  fact  made. 

But  the  difficulty  with  the  case  before  us 
is  that  the  record  does  not  show  the  exist- 
ence of  any  circumstances  which  would 
render  It  impracticable  to  order  a  new  sale 
of  the  entire  property.  As  has  been  said,  a 
decree  requiring  the  purchaser  at  the  trus- 
tees' sale  to  take  the  Broadway  parcel  at 
its  true  value  can  be  Justified  only  on  the 
ground  that  it  is,  under  the  circumstances, 
the  only  relief  that  equity  can  give.  It  is  a 
substitute  for  the  natural  relief  of  orderhig 
a  new  sale,  and  fs  resorted  to  because  snch 
new  sale  cannot  be  had. 

(7]  Neither  the  pleadings  nor  the  findings 
dlscloee  any  reason  why  in  this  case  the 
court  could  not  have  ordered  a  sale  of  all 
the  property  according  to  the  rights  of  the 
parties;  that  is  to  say,  a  sale,  first  of  the 
Broadway  property,  and,  in  the  event  of  a 
deficiency  after  crediting  the  debtor  with 
the  rents  and  profits  of  this  piece,  a  sale  of 
the  homestead.  The  pleadings  of  the  de- 
fendant allege  that  the  title  to  the  home- 
stead, conveyed  to  the  purchaser  by  the  trus- 
tees, still  remains  in  the  plaintiff,  and  the 
court  BO  finds.  But  there  is  no  averment  or 
finding  that  the  title  to  the  Broadway  par- 
cel Is  not  In  a  like  situation.  It  is  true 
that  the  plaintiff  in  its  answer  to  the  crosa- 
complalnt  alleged  that  It  had  parted  with 
the  Broadway  property  to  bona  fide  pur- 
chasers for  value,  and  that  it  had  lost  the 
means  of  accounting  for  the  rents  and  prof- 
its, but  these  allegations  were  on  motion  of 
the  defendant  herself  stricken  from  the  an- 
swer. She  cannot,  of  course,  after  having 
Induced  the  court  to  elimluate  these  aver- 
ments from  the  Issues,  rely  upon  them  as 
establishing  a  state  of  facts  which  she  should 
Iiave  pleaded  and  proved  as  a  foundation  for 
the  decree  obtained  by  her.  The  pleadings 


and  findings,  as  they. stand,  do  not  justify 
the  conclusions  of  law  and  the  Judgment 

[I]  But,  inasmuch  as  it  is  more  than  prob-^ 
able  that  the  facts  anthorizlng  the  decree 
rendered  actually  exist,  we  cannot  assent  to 
the  claim  of  appellant  that  Judgment  in  its 
favor  should  be  ordered  on  this  appeal.  An 
amendment  to  the  answer  and  cross-com- 
plaint, together  with  evidence  establishing 
the  truth  of  such  amendment,  would  author- 
Ize  the  granting  to  defendant  of  the  relief 
embodied  in  the  decree  here  appealed  from. 

4.  The  plaintiff  relies.  In  response  to  de- 
fendant's cross-complaint,  upon  the  defense 
of  laches,  and  that  of  the  statute  of  limita- 
tions. Code  Civ.  Proc  SS  343,  338,  subd.  4. 
It  is  conceded  in  the  reply  brief  that,  "if  the 
defendant  was  entitled  to  have  the  sale  set 
aside  as  to  the  homestead  alone  without 
vacating  the  sale  as  to  the  Broadway  piece, 
the  plea  of  the  statute  of  limitation  and  of 
laches  ought  to  be  overruled."  We  have 
already  seen  that  the  defendant  may  be  en- 
titled to  this  Tery  relief.  In  that  aspect  the 
question  of  limitation  and  laches  need  not 
be  further  considered.  We  shall  not  at  this 
time  undertake  to  decide  whether,  If  it 
should  turn  ont  that  a  resale  of  both  parcels 
Is  tbe  only  remedy  open  to  respondent,  she 
should  be  held  barred  of  her  right  to  seek 
this  relief.  If  this  question  should  ever 
arise,  which  is  hardly  probable,  It  will  be 
time  enough  to  then  dispose  of  it 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court,  after  permitting  the  de- 
fendant to  amend  her  pleadings,  to  take  such 
further  proceedings  as  may  not  be  IncOnsist- 
eot  with  this  opinion. 

We  concur:  SHAW.  3.;  AMOELLOTTI,  J. 


OALBREATH  t.  SIMAS  et  aL  (Sac  1.884.) 
(Supreme  Court  of  California.    Nov.  8,  1911.) 

1.  ItflNES  AND  MlNGBALS  ({  S8*) "^-CORFLICT- 

iNQ  Location— EvinEHCE—FiHDiNOS. 

In  a  suit  to  gnlet  title  to  a  placer  min- 
ing claim,  etc.,  evidence  held  to  warrant  a  find- 
inK  that  tbe  proper  amount  of  assessment  work 
was  not  done  by  defendants*  vendor  on  the  Innd 
in  controversy  in  1907  or  1908,  and  that  tbe 
land  waa  therefore  subject  to  subsequent  re- 
location by  complainant 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  S  3S.*] 

2.  Appeal  and  EIbbob  (|  1002*)— Fibdikos— 
Review— CoupxicTi NO  evidence. 

A  verdict  on  conflicting  evi<l<>nce  that  the 
valoe  of  assessment  work  on  a  mining  location 
was  worth  less  than  the  required  $100  cannot 
be  set  aside  on  appeal. 

[Kd.  Note.— For  other  casea.  see  Appeal  and 
Krror.  Cent  Dig.  SS  3035-3037;  Dec.  Dig.  8 
1002.*] 

8.  MinKS  and  MlNEBALS  (|  38*)— RCLOOATKtH 
— -AsSBBSMEnT  WOBE— ISSTBUCnOKS. 

Where,  in  an  action  to  quiet  title  to  a  re- 
located mining  claim,  there  was  evidence  that 
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d^endanli*  grantor  noder  the  prior  location 
did  not  complete  the  required  asscsament  work 
for  the  yea  re  }907  and  1906,  and  that  complain- 
ant lelocated  the  land  in  December,  an 
inatraction  that,  If  a  proper  amount  of  aqseaa- 
ment  work  was  not  performed  in  rither  1907 
or  1908,  complainant  was  not  req aired  to  wait 
until  the  expiration  of  the  latter  jmr  before 
locating  the  claim,  was  proper. 

[Ed.  Note.— For  other  cases,  SM  Mines  and 
Serais,  Dec.  Dig.  S  Sa*] 

4.  TlIAX.  (I  194*>— iHSIBUCTIOnS. 

Where  tlie  jaty  was  instructed  that  the 
prior  location  of  a  mining  claim  by  defendants' 
grantor  was  a  "pretended  one"  only  In  the 
event  the  jory  fonnd  tJiat  be  was  not  a  citlxen 
of  the  Unltea  States,  an  instruction  that  only 
dtizena  or  persons  who  had  properly  declared 
their  intention  of  becoming  snch  conid  locate 
mining  diaima  on  vacant  pnblic  land,  and  if 
defendAnta  held  the  ground  in  controvert  by 
virtue  of  a  sale  from  6.,  who  held  it  by  a  pre- 
tended location,  and  was  not  a  cftizen  of  the 
United  States  at  the  time  he  made  such  pre- 
tended location,  then  defendants  had  no  title, 
was  not  objectionable  aa  instructing  the  Jury 
that  the  location  of  deffendsJits'  grantor  was  a 
pretended  one. 

[Ed.  Note.— For  other  cases,  see  .Trial,  Dec 
Dig.  I  lU.*] 

D^rtment  2.  Appeal  Superior 
Gonrt.  SisklyoQ  Gotin^;  Jamea  F.  Lodge. 
Jndgfc 

Suit  by  Wallace  Galbreatfa  against  Ifonuel 

5.  Slmaa  and  another.  Judgment  for  com- 
plainant, and  defendants  appeal.  Affirmed. 

Taylor  &  Tebbe  and  James  D.  Fairchlld, 
for  appellants.  C  J.  Lottrell  and  L.  F.  Co- 
bam,  for  KspondeDt. 

UEIiVIN,  J.  PlalQtltr  sued  to  qalet  hla 
title  as  against  defendants  to  a  certain  placer 
mining  claim  known  as  the  "Smugler,"  and 
to  restrain  said  defendants  from  cutting 
wood  or  making  excavations  on  said  prop- 
erty. Judgment  was  rendered  in  favor  of 
plnlDtlfT.  From  this  Judgment  and  from  an 
order  denying  their  motion  for  new  trial 
the  defendants  appeal. 

The  court  found  that  the  Smugler  claim 
was  a  valid  mining  location  made  in  ac- 
cordance with  the  statutes  of  the  United 
States,  and  that  It  covered  a  large  part  of 
the  territory  to  which  defendants  asserted 
title  and  known  as  the  Blue  Jay  placer 
mine;  that  the  alleged  title  of  defendants 
under  deed  from  one  Gallagher,  who  had 
located  the  Blue  Jay  In  December,  1005,  was 
Invalid  as  against  plaintiff,  who  located  the 
Smogler  claim  in  December,  1908,  because 
neither  Gallagher  nor  his  successors  in  In- 
terest had  performed  the  required  assess- 
ment work  on  the  Bine  Jay  claim ;  and  that 
the  land  covered  by  tbe  Smugler  claim  was 
op«i  to  location  when  Galbreath  located 
thereon  in  Det-ember,  1908. 

[1]  The  main  contention  of  appellants  Is 
that  the  flndlngs  are  not  supported  by  the 
evidence.  They  maintain  (1)  that  Gallagher's 
citizenship  at  the  time  he  located  the  Blue 
Jay  placer  claim  was  clearly  proven;  (2) 

■For  oUmt 


that  tbe  proper  amount  of  assessment  work 
was  done  by  Gallogber  In  1907;  and  that 
(3)  more  than  ^100  worth  of  work  was  done 
on  the  property  by  Gallagher  or  those  In 
privity  with  him  during  the  year  1908  and 
before  the  29th  day  of  December  of  that  year. 

Upon  the  first  point  little  discussion  is 
necessary,  because  the  other  two  questions 
were  determined  adversely  to  defendants  up- 
on confilctlng  testimony.  Gallagher  was  per- 
mitted to  testify  fully  with  reference  to  the 
years  he  bad  spent  in  the  United  States,  his 
naturalization,  the  fact  of  his  registration 
in  California  in  1908  by  presentation  of  a 
certified  copy  of  his  naturalization  papers 
to  the  county  clerk  of  the  county  in  which 
be  lived,  and  of  his  participation  in  elections 
ever  since.  Whether  or  not  this  was  the 
b^t  evidence  need  not  be  considered  here,  for 
It  seems  to  have  been  introduced  without  ob- 
jection. Respondent  concedes  that  it  was  suIB- 
cient,  if  believed,  to  Justify  the  Jury  in  the  con- 
clusion that  Gallagher  was  a  citizen,  but  calls 
the  attention  of  the  court  to  the  Impeach- 
ment of  Gallagher  as  a  witness,  which,  he 
asserts,  was  so  complete  that  probably  noth- 
ing which  Gallagher  said  was  accepted  aa 
verity  by  the  Jurors. 

Regarding  the  work  done  on  the  Blue  Jay 
claim  in  1907  and  1908,  the  evidence,  as  we 
have  said  before,  was  conflicting.  Gallagher 
himself  testified  that  In  the  year  1907  he  per- 
formed more  that  flOO  worth  of  work,  giv- 
ing in  detail  the  itons  of  labor.  He  was 
contradicted  by  other  witnesses  In  regard  to 
the  details  of  the  work  which,  according  to 
his  statement;  was  perform^  by  lilm  dur- 
ing that  year.  David  Beam  testified  that  no 
work  was  done  on  tbe  Bine  Jay  In  1907. 
Zoll  contradicted  Gallagher  with  reference 
to  the  alleged  rauoval  by  ground  slnldng 
of  a  quantity  of  earth  24  feet  long,  9  feet 
wide,  and  8  feet  thick  from  the  Blue  Jay 
claim.  Gallagher  stated  that  he  was  ao 
customed  to  go  by  way  of  a  certain  shaft 
on  tbe  property  Into  a  tunnel  where  there 
was  water  and  that  he  frequently  performed 
work  in  said  tunnel,  but  according  to  tbe 
witness  Ream  there  was  no  connection  be- 
tween the  shaft  and  the  tunnel.  The  tunnel 
itself  was  on  the  Hawkins  claim,  and  not 
within  the  lines  of  the  Blue  Jay  at  all ;  and 
there  was  no  water  in  said  tunnel.  Similar 
testimony  was  given  by  witness  Le  May. 
There  were  certain  other  contradictions  of 
Gallagher's  testimony  which  need  not  be  con- 
sidered here  In  detail.  It  la  sufficient  to  say 
that  they  were  of  enough  Importance  to 
Justify  the  Jury  In  finding  against  the  de- 
fendants with  reference  to  tbe  value  of  the 
work  performed  upon  the  claim  in  1007. 

Appellants  do  not  say  that  Gallagher  per- 
formed $100  worth  of  work  on  the  Blue  Jay 
claim  in  1908,  but  they  do  most  positively 
nRsert  that  they,  as  the  equitable  owners  of 
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the  property,  pat  work  npon  it  as  the  rep- 
resentatlves  of  Oallaglier  to  an  amount 
greatly  in  ezceas  of  9100.  They  say  that 
there  was  an  oral  agreement  between  them- 
selves and  Qallagher  which  amounted  to  a 
lease  with  the  privilege  of  purchasing;  the 
understanding  being  that  appellants  were 
to  do  the  reqnisfte  amount  of  work  which 
was  to  apply  on  the  price  to  be  paid  for  the 
property.  The  Blue  Jay  claim  was  adjacent 
to  the  patented  claim  which  was  called  by 
all  the  witnesses  the  "Hawkins."  This  was 
the  property  of  the  appellants.  The  Blue 
Jay  was  on  higher  ground  than  the  Haw- 
kins. In  1008  the  appellants  built  a  reser- 
voir which  was  partly  on  the  laud  covered 
by  the  Blue  Jay  claim,  and  dug  a  ditch 
through  that  territory  for  a  distance  of  more 
than  800  feet.  Bespondent  contends  In  op- 
position to  this  that  appellants  had  no  con- 
tract with  Gallagher;  that  the  work  done 
on  the  Blue  Jay  was  not  for  the  benefit 
of  that  claim,  but  merely  to  get  a  better 
bead  of  water  for  mlnlnc  averaUons  on  the 
so-called  Hawkins  claim ;  and  that  the  jury 
was  Jnstlfled  In  the  conclusion  that  the  work 
performed  by  appellants  in  1908  od  the  Blue 
Jay  was  of  a  value  less  than  $100. 

One  witness  testified  that  while  Bose  was 
at  work  on  the  teserrolr  be  was  asked  if 
he  was  not  working  on  Gallagher's  land. 
He  replied  with  an  nncompllmoitary  refer- 
eace  to  Gallagher  who,  he  said,  dalmed  "the 
whole  country,"  but  did  not  work  on  any- 
thing. Witness  Le  May  told  while  on  the 
stand  of  a  conTersation  which  he  had  had 
with  Gallagher  in  October,  1908,  wherein 
Gallagher  admitted,  in  effect,  that  his  assess- 
ment work  had  not  been  done,  and  made  no 
reference  to  any  contract  to  sell  his  prop- 
erty ;  but  the  most  important  evidence  ofiter- 
ed  by  plaintiff  to  show  that  no  contract  ex- 
isted for  the  sale  of  the  property  by  Gal- 
lagher to  the  appellants  was  that  which  In- 
dicates that  a  line  was  run  between  the 
Hawkins  and  the  Smugler  claims  by  a  sur- 
veyor who  had  been  engaged  for  that  pur- 
pose, establishing  the  boundaries  between 
these  claims  to  the  satisfaction  of  the  par- 
ties hereto.  The  surveyor  Nolan  testified 
that  appellant  Slmas,  respondent  Galbreath, 
and  Beam  (who  claimed  an  Interest  In  the 
Smugler  with  Galbreath)  were  present  when 
he  ran  the  line  and  were  satisfied  with  It 
He  was  corroborated  by  both  Beam  and 
Galbreathf  the  last-named  witness  also  tes- 
tuyii^  Uiat  appellant  Bose  suggested  the 
employment  of  the  surveyor  and  agreed  to 
pay  half  the  expense  of  establishing  the 
line  between  the  two  claims.  It  seems  hard- 
ly credible  that,  if  Slmas  and  Bose  were 
the  equitable  ovniers  of  the  Blue  Jay,  they 
would  have  Ona  recoguized  Galbreatfa's  right 
in  the  Smugler  which  included  practically 
the  um«  territory  as  the  Kue  Jay  and  at 
a  time  long  snbseqaent  to  the  performance 
by  tbam  of  Uw  work  which  as  th«r  uaerted 


at  the  trial  bad  been  done  for  the  purpose 
of  perfecting  Gallagher's  title. .  There  la  also 
much  force  in  the  position  of  respondent  that 
the  work  of  Boee  and  Slmas  was  for  the 
benefit  of  the  Hawkins  claim.  Much  of  the 
Blue  Jay  is  uphill  from  the  reservoir,  ditch, 
and  penstock  which  were  constructed  by  ap- 
pellants, and  the  water  oould  be  advantage- 
ously used  on  a  small  part  only  of  that 
claim. 

Upon  the  subject  of  the  value  of  the  im- 
provements constructed  by  appellants  In  1908 
there  was  a  wide  diversity  of  testimony. 
Both  Bose  and  Perry  testified  that  the  res^ 
voir  was  70  feet  long  and  from  26  to  85  feet 
deep,  and  that  the  ditch  was  approximately 
600  feet  long,  20  Inches  in  width,  and  20 
inches  in  depth.  The  cost  of  the  ditch  and 
the  dam  they  asserted  was  $200.  Appellants' 
witness  Graves,  a  dvU  oigineer,  estimated 
that  the  dam  constructed  by  them  contained 
48.6  cubic  yards  of  earth.  Beam  testified 
that  the  4am  could  be  built  for  $40  and  the 
ditch  for  $25.  Witnesses  Le  May,  Matbewson, 
and  Utne,  all  experienced  men  in  such  mat- 
ters, made  estimates  somewhat  lower. 

[2]  It  will  thus  be  seen  that  there  was  a 
distinct  conflict  of  evidence  upon  the  sub- 
Ject  of  the  value  of  woi^  done  by  the  ap- 
pellants in  1908,  and  we  cannot  say  that  the 
Jury  was  not  Justified  in  concluding  that  the 
Improvements  made  that  year  were  worth 
less  than  $100.  There  is  no  merit  in  appel- 
lants' contention  that  no  evidence  was  of- 
fered by  Galbreath  of  the  posting  of  his 
original  notice  of  location  and  the  recorda- 
tion of  a  copy  thereof.  Galbreath  and  one 
other  witness  testified  to  these  facts. 

On  the  cross-examination  of  Galbreath,. 
he  was  asked  if  Beam  had  not  previously 
located  the  Smugler  claim  and  an  objection 
to  the  question  was  sustained.  This  ruling 
was  proper,  but,  even  if  It  had  been  errone- 
ous, It  was  cured  by  subsequent  testimony 
that  Ream  had  been  a  former  claimant  and 
had  forfeited  his  right  to  the  property  long 
before  any  of  the  transactions  connected 
with  this  case  occurred.  Beam  was  also 
permitted,  over  an  objection,  to  testify  how 
one  of  the  corners  of  the  Hawkins  claim  was 
marked  according  to  his  observation  made 
at  the  time  Mr.  Nolan  was  running  the  line 
between  the  Hawkins  and  Smugler  claims. 
If  this  was  error,  we  cannot  see  how  appel* 
lants  conld  possibly  have  been  harmed  by  IL 

Appellants  complain  tliat  Gallagher's  bih 
Bwer  to  a  question  on  direct  ezaminaUon 
was  stricken  out  He  had  answered  in  the 
affirmative  the  question:  ."Are  yon  the  lo- 
cator of  this  claim?"  On  cross-examination, 
however,  be  was  compelled  to  answer  tlie 
question:  "How  did  yon  happen  to  locate 
this  claim  that  bad  been  located  and  held 
by  Dave  Ream  and  othosr*  Even  con- 
ceding that  the  rulings  of  the  court  on  these 
two  matters  were  siot  consistent;  we  cannot 
say  how  appellants  were  prejndteed  for  sub- 
aeqnoatly  GalUi^  testified  foUy  r^rdlns 
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all  his  acts  wltb  reference  to  the  location 
of  the  Blue  Jay- 

[S]  AK>ellant8  also  complain  of  an  Instmc- 
tioD  in  which  the  jury  was  told  ttiat  respond- 
ait  did  not  liaTe  to  wait  until  January  1, 1909, 
before  relocating  the  claim,  unlras  the  as- 
eesBment  work  had  been  fully  performed  in 
1907.  The  language  criticized  is  not  prop- 
erly subject  to  objection  when  taken  in  con- 
nection with  the  preceding  portion  of  the 
instruction  which  was  in  part  aa  follows: 
"If  you  find  ttmt  the  defendants  did  con- 
Btract  the  reservoir  In  Stewart  Gulch,  and 
did  construct  the  ditch  testified  to  in  the 
year  1908,  under  an  agreement  with  Gal- 
lagher to  do  his  assessment  work  upon  the 
Blue  Jay  claim,  but  that  snch  work  was 
not  of  the  value  of  $100,  and  that  they  did 
not  continue  to,  in  good  faith,  complete 
such  assessment  work,  but,  on  the  contrary, 
did  cease  work  on  or  about  the  month  of 
November,  then  I  charge  you  that  the  plain- 
tiff had  the  right  to  go  upon  said  land  and 
locate  It  on  or  about  the  29th  day  of  Decem- 
ber of  tlutt  year."  By  this  instruction  the 
Jury  was  told  that,  if  a  proper  amount  of 
assessment  work  was  not  performed  in  either 
1907  or  1908,  respondent  did  not  have  to 
wait  until  the  expiration  of  the  latter  year 
l>efore  relocating  the  claim.  Applied  to  the 
facts  of  the  case  we  find  no  error  In  the 
instruction. 

[4]  By  another  instmctton  the  Jurors  were 
told  that  only  citizens  or  those  who  had 
properly  declared  their  intention  of  becom- 
ing such  dticens  can  locate  mining  claims 
upon  vacant  unappropriated  public  land  of 
the  United  States,  and  that,  If  a  person 
Dot  a  citizen  go  through  the  form  of  locating 
a  claim  and  selling  It  to  others,  be  has  noth- 
Ing  to  sell  and  the  buyers  acquire  nothing 
by  the  purchase.  The  instruction  then  pro- 
ceeds as  follows:  "If.  therefore,  you  find 
that  defendants  hold  the  ground  In  dispute 
h«eln  by  virtue  of  a  sale  from  P.  J.  Gal- 
lagher, who  held  it  by  a  pretended  location, 
but  who  was  not  a  citizen  of  tbe  United 
States  at  the  time  he  made  such  pretended 
location,  then  I  cluirge  yon  that  the  defend- 
ants have  no  title  whatever  to  said  prem- 
ises and  yon  mnst  find  for  the  ptalntifT," 
Appellants  contend  that  by  this  language 
tbe  Jurors  were  told  that  Gallagher's  loca- 
tion was  a  pretended  one,  and  tliat  this  was 
an  instruction  upon  a  matter  of  fact  A 
reading  of  the  quoted  language  in  view  of 
that  which  immediately  precedes  It  entirely 
destroys  this  argument  Tbe  Jury  was  in- 
structed that  Gallagher's  claim  was  a  "pre- 
tended tme"  only  in  the  event  of  their  finding 
that  be  was  not  a  citizen  of  the  United 
States.  There  was  nothing  misleading  in 
the  instruction. 

Tbe  Judgment  and  order  are  afllrmed. 

We  eoncnr:  HEN8HAW,  J. ;  LORIQAN,  J. 


GAMFBBLL  et  al.  v.  MOBAN  at  aL 

(U  A.  2.732.) 

(Supreme  Court  of  Caltfomla.   Nov.  9,  1011.) 

1.  TAunozr  d  679*)— Tax  Tztu— Ibbkgu- 

LABTTT  in  ASBESSldRT  OB  SaLB— HAXUKO 

Notice. 

Pol.  Code,  I  8897,  as  amended  by  St  1907, 
p.  697,  requires  that  a  tax  collector,  making 
a  resale  of  land  under  authority  from  tbe  Ktate, 
shall  not  only  g^ve  notice  of  the  sale  by  pub- 
lishing a  notice  in  a  newspaper  for  a  epecified 
time,  but  that  he  shall  also  mail  a  copy  of  such 
notice,  postage  prepaid  and  registered,  to  the 
party  to  whom  the  land  was  last  assessed  next 
before  the  sale  at  bis  last  known  post  office 
address,  and  sections  3780  and  3817  f^ve  the 
owner  of  land  sold  to  the  state  for  taxes  the 
right  to  redeem  it  before  the  state  disposes  of 
It.  Property  was  assessed  in  1902  to  James 
Moran,  and  on  conpajment  of  taxes  was  sold 
to  the  state  in  1903,  and  after  tbe  lapse  of  five 
years  from  such  sale  tbe  tax  collector  attempt- 
ed a  resale  of  It  The  last  assessment  before 
the  sale  was  in  1908  and  was  to  "Nellie  S. 
Moran,"  wbose  address  as  written  on  the  as- 
sessment book  was  "833  S.  Spring  St,"  to 
whom  no  notice  of  the  sale  was  ever  mailed, 
but  a  notice  of  such  sale  was  sent  by  registered 
mail,  addressed  to  James  Moran,  249  South 
Spring  street  Los  Angeles,  Gat.,  which  returned 
to  tbe  tax  collector  before  the  sale  without  hav< 
ing  been  delivered.  Held,  that  the  provision 
as  to  notice  by  mailing,  being  for  the  benefit  of 
the  previous  owner,  was  a  jurisdictional  pre- 
requisite to  a  valid  sale  by  the  state,  and  that 
the  sale  was  ineffectual;  so  that  the  purchas- 
er acquired  no  title. 

[Ed.  Note.— For  other  cases,  see  T^ntion, 
Dec.  Dig.  S  679.*] 

2.  Taxahok  (5  679*)— Tax  Tttlb— Notice  or 
Sale  —  PBBaoH s  to  be  Notified— "Last 
Known  Post  Office  Address.** 

Under  Pol.  Code,  |  3650.  which  requires 
an  assessor  to  state  in  the  assessment  of  prop- 
erty the  name  and  post  office  address,  if  known, 
of  tbe  perton  to  whom  the  property  is  assessed, 
tbe  address  shown  on  the  last  assessment  con* 
stitntes  the  last  known  post  office  address  so 
far  as  the  tax  records  are  concerned,  and,  in 
the  absence  of  other  information,  the  tax  col- 
lector must  take  notice  ot  the  address  so  shown 
and  mall  the  notice  of  resale  to  sqch  address. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  1  679.*] 

3.  Taxation  (§  788*)— Tax  Deeds  — Effect 
AS  RviDBNCB — Notice  of  Sale. 

The  recital,  in  a  deed  from  the  state  on 
a  resale  of  land  sold  to  it  for  taxes,  as  to  the 
mailing  of  a  copy  of  tbe  notice  prescribt^  by 
Pol.  Code,  8  3807,  as  amended  by  St  1907,  p. 
897,  is  made,  by  section  3808,  only  prima  fade 
evidence  of  the  facts  recited. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  li  1506-1569;  Dec.  Dig.  8  788.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  AngeleB  County;  W.  R.  Hervey, 
Judge. 

Action  by  Edgar  W.  Campbell  and  others 
against  Nellie  Skinner  Moran  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

G.  A.  Stlce  and  Walter  J.  Horgan,  for  ap- 
pellants. O.  B.  Carter  and  Schwdtzer  & 
Button,  tor  respondents. 


•Por  oCbsr  eases  sea  same  teple  and  Mctloa  NUMBER  In  Dm.  Dig.  *  Am.  Dig.  Key  No.  Bertes  ft  R^'r  Indexes 
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ANGELLOTTI,  J.  This  la  an  action  to 
quiet  plaintiffs'  alleged  title  to  the  land  de- 
scribed in  tbe  complaint,  being  a  lot  ii^  the 
city  of  Los  Angeles.  Defendant  Nellie  Sldn- 
ner  Moran  bad  Judgment  that  plaintiffs  have 
DO  Interest  in  the  property,  and  that,  as 
against  them,  she  is  the  absolute  owner 
thereof.  PlaintifEs  appeal  from  the  judg- 
ment, and  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

It  was  stipulated  at  the  trial  tliat  plain- 
tiffs hare  no  title  to  the  property  except  such 
as  they  may  bare  acquired  by  virtue  of  an 
attempted  sale  by  the  state  on  account  of 
nonpayment  of  state  and  county  taxes  for 
the  year  1902,  and  that,  unless  the  title  to 
the  property  be  shown  to  be  rested  In  plain- 
tiffs by  rlrtue  of  such  attempted  sale,  the 
title  to  the  property  in  controrersy  is  rested 
In  said  Nellie  Slcinner  Moran, 

[1]  For  the  purposes  of  a  decision  herein, 
it  will  be  necessary  to  consider  only  one  of 
the  many  points  made  by  respondents  in  sup- 
port of  the  determination  of  the  trial  court 

The  assessment  of  the  property  for  the 
year  1902  was  to  "James  Moran."  The  tax 
thereon  not  baring  been  paid,  the  property 
was  sold  to  the  state  on  July  1,  1903,  and, 
no  redemption  baring  been  made  within  fire 
years  from  the  date  of  such  sale,  a  deed  of 
the  property  was  made  to  the  state  by  the 
tax  collector  on  July  2.  1908,  Pol.  Code,  { 
3785.  Thereafter,  In  the  year  1909,  it  was 
attempted  to  make  a  sale  of  thta  property 
through  the  tax  collector  of  Los  Angeles 
county  as  authorized  by  and  in  accord  with 
the  provisions  of  section  3897,  Political  Code. 
The  attempted  sale  was  had  on  February 
19,  1909,  and  plaintiffs  were  the  purchasers 
at  such  sale.  The  last  assessment  of  this 
pro[>erty  "next  before  the  sale"  was  in  the 
year  1908  and  was  to  "Nellie  S.  Moran,"  de- 
fendant herein,  and -the  address  of  said  de- 
fendant, written  on  the  assessment  book, 
was  "833  S.  Spring  St"  It  was  definitely 
shown  by  the  erldence  that  no  notice  or 
copy  of  notice  of  this  sale  was  erer  mailed 
by  the  tax  collector  to  said  NelUe  S.  Moran, 
or  to  any  person  at  the  address  shown  by 
the  last  assessment.  A  notice  of  soch  sale, 
with  the  postage  thereon  prepaid,  and  regis- 
tered, had  been  mailed,  addressed  to  "James 
Moran,  249  South  Spring  street  Los  Ange- 
les, Califorula,"  and  this  had  been  returned 
by  the  postmaster  to  the  tax  collector  on 
February  8,  1909,  without  having  been  dellr- 
ered.  As  we  understand  the  record,  this 
was  the  only  notice  by  mall  of  the  sale  that 
was  ever  attempted  to  be  given,  and  is  the 
notice  by  mail  referred  to  in  the  deed  from 
the  state  as  baring  been  given.  No  claim  to 
the  contrary  1b  made  by  counsel  for  plain- 
tiffs. 

Upon  these  facts  it  must  be  held,  in  rlew 
of  the  findings  of  the  trial  court  In  faror  of 
defendants,  and  In  rlew  of  the  decision  of  this 
court  In  the  recent  case  of  Smith  t.  Far- 


long,  117  Pac.  527,  that  the  attempted  sale 
by  the  state  was  in^ectnal  for  any  purpose, 
and  that  consequently  plaintiffs  are  without 
any  interest  In  the  property.  It  is  required 
by  section  3897,  Political  Code,  as  amended 
in  1907,  that  the  tax  collector  making  the 
sale  under  authorization  from  the  state, 
shall  not  only  glre  notice  of  the  sale  by  pub- 
lishing a  notice  in  a  newspaper  for  a  speci- 
fic time,  but  also  that  he  shall  "mall  a 
copy  of  said  notice,  postage  thereon  pr^ald 
and  registered,  to  the  party  to  whom  the 
land  was  last  assessed  next  before  the  sale, 
at  his  last  known  post  office  address."  The 
owner  of  land  sold  to  the  state  for  taxes 
being  given  by  statute  the  right  to  redeem 
the  same  at  any  time  before  the  state  shall 
have  disposed  of  it  (PoL  Code,  SS  3780  and 
3817),  it  was  held  that  this  provision  as  to 
notice  by  mailing,  enacted  by  the  Legisla- 
ture, was  a  substantial  requlrem^t  for  his 
benefit  compliance  with  which  was  essential 
to  the  ralidlty  of  a  sale  by  the  state;  in 
other  words,  that  "the  glrlng  of  notice  by 
mall,  as  section  3897  requires,  is  a  Juris- 
dictional prerequisite  to  a  valid  sale  by  the 
state,"  at  least  in  all  cases  where  the  ad- 
dress of  the  party  is  not  unknown. 

[2]  As  section  3650,  Political  Code,  rfr- 
quires  the  assessor  to  state  in  the  assess- 
ment of  property  "the  name  and  post  office 
address,  If  known,  of  the  person  to  whom 
the  property  is  assessed,"  it  was  substantial- 
ly held  in  the  same  case  that  the  address 
shown  on  the  last  assessment  constitutes  the 
last  known  post  office  address,  so  far  as 
the  tax  records  are  concerned,  and  that  in 
the  absence  of  Information  of  a  different 
address,  the  tax  collector  must  take  notice 
of  the  address  so  shown  and  mall  the  notice 
thereto.  In  this  case,  as  we  have  seen,  not 
only  was  no  notice  mailed  to  any  person  at 
the  address  so  shown,  but  no  notice  was 
mailed  to  the  party  to  whom  the  land  was 
last  assessed  next  before  the  sale,  at  any 
address,  and  the  notice  In  fact  mailed,  ad- 
dressed to  another  person,  was  returned  un- 
delivered to  the  tax  collector. 

[3]  The  recital  in  the  deed  from  the  state 
as  to  the  mailing  of  a  copy  of  the  notice, 
eren  if  assumed  sufficient  to  show  such  mail- 
ing as  the  statute  requires,  was  only  prima 
facie  evidence  of  the  facts  recited  (Pol.  Code, 
S  3898;  Smith  r.  Furlong,  supra),  and  it  was 
open  to  defendant  to  show  that  the  recital 
was  untrue,  and  that  the  statutory  require- 
ment in  this  regard  had  not  been  complied 
with.  This  was  certainly  sufficiently  shown 
to  warrant  the  conclusion  of  the  trial  court 
that  the  requlremrat  tiad  not  been  complied 
with,  a  conclusion  we  must  assume  the  court 
reached.  In  view  of  its  general  flndlngs  In 
faror  of  defendants. 

The  Judgment  and  order  denying  a  new 
frial  are  affirmed. 

We  eoncnr:  SHAW,  J.;  SLOSS»  J. 
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SMITH  T.  BOSTON.    (L.  A.  2,744.) 
(Sapreme  Court  of  California.    Not.  10.  1911.) 

1.  Taxation  (|  811*)— Action  to  Quxbt  Tax 
Title— Jit  DOMENT— Pin  Di  NOB. 

A  findiae:,  in  an  action  to  quiet  title  ander 
a  tax  deed,  that  the  plaintiff  was  not  the  owner 
of  the  premises  mentioned  in  the  complaint  nor 
of  any  part  thereof  and  baa  no  interest  in  such 

S remises,  is  sufficient  to  support  a  judgment  for 
efendant. 

[Eld.  Note.— For  otber  cases,  sm  Taxatton, 
Dec.  Dig.  i  8U.*] 

2.  Taxation  (1  788*)— Tax  Deeds— Bvncr  as 

BVIDENCE— KR;ITALS. 

A  recital  in  the  deed  of  a  tax  collector, 
given  on  a  resale  of  lands  b;  the  state,  is  prima 
facie  evidence  of  the  fact  recited. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |S  1S65-1569:  Dec.  Dig.  |  788.*] 

8.  Taxation  «  788*)— Action  to  Trt  Tax 
Tm.E— Tax  Deed— Effect  as  Evidence. 
Pol.  Code,  i  3897,  requires  the  tax  collect- 
or, before  selling  for  the  state  land  sold  to  it  for 
taxes,  to  mail  a  copy  of  notice  of  sale  to  the 
person  to  whom  the  land  was  last  assessed  next 
Defore  th«  sale  at  bia  last-known  post  office  ad- 
dreas.  A  deed  of  a  tax  collector  recited  that  as 
the  address  was  unknown,  the  collector  did  not 
mail  a  copy  of  such  notice  to  the  party  to  whom 
the  land  was  last  assessed  next  before  such  sale, 
and  there  was  do  evidence  in  confiict  therewith 
or  proof  of  actual  notice.  It  appeared  from  the 
record  that  the  property  on  the  year  next  before 
the  sale  was  assessed  to  "Andrew  J.  Boston. 
Santa  Monica,"  and  that  the  year  previous  to 
that  tlie  address  was  ^ven  as  "232  S.  Ocean 
avenue,  Santa  Monica.  Cal."  Held  sufficient  to 
warrant  a  conclusion  by  the  trial  court  that  the 
recital  in  the  deed  of  the  tax  collector,  to  the 
effect  that  the  address  of  the  party  to  whom  the 
property  was  last  assessed  was  unknown,  was 
false. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S|  1555-1569;  Dec.  Dig.  {  788.*]  * 
4.  Taxation  (S  679*)— Tax  Titlb— Effect  of 

Ibbeqdlabity  in  Sale— Notice. 

The  giving  of  notice  by  mail,  to  the  party 
to  whom  the  property  was  last  assessed  before 
the  tax  sale,  of  a  resale  of  land,  after  deed  to 
the  state  for  nonpayment  of  taxes,  is  a  jurisdic- 
tional prerequisite  to  a  valid  sale  by  the  state, 
and  a  sale  without  such  notice,  where  the  ad- 
dress was  not  unknown,  la  invalid  and  passes 
no  title  to  the  purchaser. 

[Ed.  Note.— For  other  oaseo,  see  Taxation, 
Dec  Dig.  S  679.*] 

6.  Taxation  (|  810*)~Aonoir  to  Tst  Tax 

Title— Evidence. 

Evidence,  in  an  action  to  quiet  title  under 
a  tax  deed,  held  sufficient  to  support  a  finding 
that  plaintiff  had  no  interest  in  the  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  810.*] 

Department  1.  Appeal  from  Stiperlor 
Coart,  IM  Angcaes  Coon^;  W.  B.  Herr^, 
Judge. 

Action  to  quiet  tltl«  J>  H.  Smith  against 
Andrew  Boston.  Jud^^nent  for  defendant, 
and  plaintlft  appeals.  Affirmed. 

Walter  J.  Horgan  and  C.  A.  Stlce,  for  ap- 
pellant Tanner,  Taft  ft  OdelU  for  respond- 
eat, 

ANGEIiLOTTI,  J.  This  Is  an  appeal  by 
plaintiff  from  a  judgment  In  favcw  of  defend- 


ant and  from  an  order  deoTlng  plalntiCTs 
motion  for  a  new  trial  In  an  action  brought 
by  blm  to  quiet  his  alleged  title  to  a  lot  of 
land  In  the  city  of  Santa  Monica,  Los  An- 
geles county. 

It  Is  admitted  that  plaintiff  has  no  title 
to  the  property  except  Bucb  as  be  may  have 
acquired  by  virtue  of  an  attempted  sale  by 
the  state  on  accotmt  of  nonpayment  of  state 
and  county  taxes  for  the  year  1901.  If  plain- 
tiff acquired  no  title  thereby,  admittedly  de- 
fendant, who  is  shown  by  the  evidence  to 
have  acquired  the  property  in  the  year  1902 
and  to  have  ever  since  been  in  possession 
thereof  and  living  thereon,  paying  all  taxes 
levied  thereon,  was  entitled  to  judgment 
against  plaintiff. 

It  will  be  necessary  to  notice  but  one  of 
the  many  points  made  In  support  of  the 
judgment 

[1]  It  was  found  as  a  fact  by  the  trial 
court,  In  response  to  the  issue  made  by  the 
complaint  and  answer,  that  the  plaintiff  is 
not  the  owner  of  the  premises  mentioned  lu 
the  complaint,  nor  of  any  part  thereof,  and 
has  no  Interest  In  or  to  said  premises.  The 
finding  la  In  no  way  dependent  upon  or  In- 
consistent with  other  findings  of  certain 
Bi>eclflc  facts,  and  without  r^ard  to  such 
other  findings  constitutes  sufficient  support 
for  and  compels  the  judgment  that  was  given. 
This  finding  Is  fully  sustained  by  the  evi- 
dence, as  we  shall  proceed  to  show. 

[2, 8]  The  attempted  sale  by  the  state, 
through  the  tax  collector  of  Los  Angeles  conn- 
tr,  was  In  the  year  1906,  and  the  last  assess- 
ment "next  before  the  sale"  was  in  the  year 
1907.  The  transcript  on  appeal  shows  that 
the  property  was  then  assessed,  as  It  had  been 
for  the  year  1906,  to  "Andrew  J.  Boston," 
and  that  his  address  was  given  In  such  as- 
sessment of  1907  as  "Santa  Monica,"  and 
in  the  assessment  of  1906  as  "232  S.  Ocean 
avenue,  Santa  Monica,  Cal."  It  furthermore 
showed  "tax  statements  and  receipts  to  An- 
drew J.  Boston"  for  the  years  1904  and  1905. 
It  was  claimed  on  a  motion  by  plaintiff  to 
amend  the  transcript,  heard  at  the  time  of 
the  argument  of  this  appeal,  that  the  en- 
grossed and  settled  statemoit  on  motion  for 
new  trial  states  that  the  assessment  for  the 
year  1907  was  to  "Andew  J.  Borton,"  instead 
of  "Andrew  J.  Boston."  This  was  denied  by 
defendant,  and  the  case  was  submitted  for 
dedsion  with  the  understanding  that,  if  it 
was  found  to  t>e  a  material  matter,  the  sub- 
mission would  be  set  aside  and  an  oppor- 
tunity given  plaintiff  to  substantiate  his 
claim.  We  are  satisfied  that  a  determioa- 
tion  of  this  question  regarding  the  correct- 
ness of  the  transcript  Is  not  essential  to  a 
proper  disposition  of  this  appeal,  and  that 
it  may  be  assumed  that  the  name  of  the 
property  owner  was  given  In  the  assessment 
of  1907  as  "Andrew  J.  Borton."  It  still  re- 
mains that  the  record  showi  that  the  ad- 


*For  otber 


see  lame  toplo  and  Baction  NUUBER  la  Dee.  Big.  A  Am.  Dig,  Kay  No.  Ssrlss  4  Rep'r  Indexes 


Digitized  by 


Google 


93 


U»  PACIFIC 


BEPOBTEB 


dren  of  the  person  to  whom  the  property 
ma  aaaoBBcd  was  given  on  the  aauanaoit 
u  "Santa  Monica." 

It  la  established  prima  fade  the  deed 
of  the  tax  collector,  and  there  la  no  evi- 
dence in  coni^lct  therewith,  that  no  copy  of 
the  notice  of  sale  was  mailed,  as  required 
by  section  3897  of  the  Political  Code,  "to  the 
party  to  whom  the  property  was  last  as- 
sessed next  before  the  sale,  at  Ills  last-known 
post  office  address" ;  It  being  recited  In  the 
deed,  exactly  as  It  was  recited  In  Smith  t. 
Furlong,  117  Pac.  S27,  "and  whereas  the  ad- 
dress being  unknown,  W.  0.  Welch,  tax  col- 
lector, as  aforesaid,  did  not  mall  a  copy  of 
said  notice,  postage  thereon  prepaid,  to  the 
party  to  whom  the  land  was  last  assessed 
next  before  such  sale."  It  thus  appears  that 
a  copy  of  the  notice  was  not  mailed  to  "An- 
drew J.  Borton"  at  the  address  shown  by 
the  asseBsment  or  at  all.  It  was  further 
shown  by  uncontradicted  evidence  that  a 
copy  of  the  notice  was  not  mailed  to  An- 
drew J.  Boston  at  all,  so  that  If  we  assume 
that  tbe  transcript  Is  correct  and  that  the 
assessment  for  the  year  1907  was  to  him 
Instead  of  to  Andrew  J.  Borton,  as  claimed 
by  plaintiff,  nevertheless  the  noUce  by  mall 
required  was  not  given.  In  either  event, 
the  requirement  of  section  8897  of  the  Polit- 
ical Code  that  a  copy  of  the  notice  be  mailed, 
with'  the  postage  thereon  prepaid,  and  reg- 
istered, "to  the  party  to  whom  the  land  was 
last  assessed  next  before  the  sale  (who  was 
either  Bortcm  or  Boston),  at  his  last-known 
post  office  address,"  was  not  complied  with, 
although  In  such  assessment  an  address  was 
shown.  Even  If  the  assessment  was,  as 
claimed  by  plaintiff,  to  "Borton."  Instead  of 
"Boston,"  It  Is  ai^rent  from  the  record 
that  the  use  In  the  name  of  the  letter  "r" 
Instead  of  "a"  was  a  mere  clerical  error,  and 
It  may  be  that  the  mailing  of  a  notice  to 
"Boston"  would  have  been  snffldent;  bat  as 
to  this  It  is  unnecessary  to  decide.  No  no- 
tice was  mailed  to  either  "Boston"  or  "Bor- 
ton." It  furthermore  appears  that  Boston 
never  had  any  actual  notice  of  such  proposed 
sale.  It  Is  established  by  Smith  t.  Furlong, 
supra,  that  the  evidence  hereinbefore  stated 
was  sufficient  to  wanrant  a  condu^n  by  the 
trial  court  that  the  recital  in  the  deed  of 
the  tax  adlector  to  the  effect  that  the  ad- 
dress of  the  part7  to  whom  the  property 
was  last  assessed  waa  unknown  was  false, 
and  that  such  post  office  address  was  by 
legal  Intendment  known  to  the  tax  collector; 
,  the  court  saying :  "It  Is  evident,  therefore, 
that  if  tiie  address  was  unknown  to  the  tax 
collector  It  waa  because  he  had  failed  to 
avail  lilmself  of  the  ample  means  of  knowl- 
edge readily  accessible  to  Idm  and  fnmlslied 
tty  law  for  that  purpose,  one  of  these  books 
bebig  the  record  of  the  assessmrat  from 
which  his  authority  to  make  the  deed  was 
derived."  It  is  further  established  by  Smith 


V.  Furlong,  supra,  that  audi  evidence  fully 
aupporta  a  conclusion  that  the  requijement 
of  section  8897  of  the  PoUtlcal  Code  aa  ta 
mailing  a  notice  of  the  sale  has  not  been 
complied  with. 

[4]  It  Is  still  further  established  by  that 
dedaion  tlut  a  failure  to  comply  with  ttie 
requirement  rendera  the  attempted  sale  by 
tlie  state  Invalid  and  Ineffectual  to  pass  any 
InteiKst  in  tbe  property  to  the  purchaser. 
See,  also*  Campbell  r.  Moran  (U  A.  Nn.  2.732^ 
decided  November  9;  1911)  119  Pa&  89i 

[B]  It  is  therefore  manifest  that,  without 
regard  to  any  of  tbe  other  points  made  in, 
support  of  the  Judgment  of  the  lower  court» 
plaintiff  was  not  shown  to  have  any  Interest 
In  the  property,  and  that  the  finding  to  that 
effect  Is  fully  supported  by  the  evidence. 

The  judgment  and  ordor  denying  a  new 
trial  are  affirmed. 

We  coneui:  BLOSS.  3;  SHAW,  J. 


WHITTIER  V.  HOME  SAVINGS  BANK  OP 
LOS  ANGELES  et  aL  (L.  A.  2,641.) 

(Supreme  Court  of  Callfomla.   Nov.  8,  1911.> 

1.  EvzDiiroB   (^  417*)— Pabol  BvinxNcs— 

VABTIKa  GONTBAOT. 

A  conatmctioD  company  contracted  with  a 
city  to  Improve  certain  streets,  and  defendant 
M.  advanced  the  contractor  money,  taking  as 
security  asBlgnmenta  of  the  contracts.  Axter- 
warda  defendant  twnk  made  other  loans  to  tiie 
contractor,  taking  assignments  of  tbe  same  con- 
tracts, subject  to  M.'s  rights.  Plaintiff  did  part 
of  tbe  work  for  tbe  construction  company,  and 
in  payment  received  orders  from  It  npoo  M.  and 
the  bank,  directing  tbem  to  turn  over  to  plaintiff 
bonds  to  cover  the  amount  of  tbe  work  done,  and 
the  bank  indorsed  on  each  order,  "Accepted  for 
whatever  the  equity  of  tbe"  construction  com- 
pany "may  be."  l^iereafter,  on  March  1,  1909» 
the  construction  company  being  unable  to  com- 
plete the  improvements,  it.  M.,  and  the  bank 
executed  a  written  contract  with  pJaintitf,  whleh 
recited  the  latter**  interests  In  doing  the  work 
on  the  remaining  two  streets  to  be  repaired, 
and  that  plaintiff  agreed  to  do  the  work  for  the 
sum  of  $2,600.  The  work  was  done  by  plain- 
tiff, and  that  sum  paid  to  him  by  the  bank  and 
M.  Held,  in  an  action  againat  the  bank  for 
money  received  by  it,  which  plaintiff  claims 
should  have  been  applied  to  bis  claims  under  bis 
orders,  that  evidence  that,  when  plaintiff  pr^ 
Rented  his  orders  to  the  bank  for  acceptance,  he 
waa  Informed  of  an  agreement  by  it  with  the 
construction  company  to  advance  further  anms 
to  that  company,  if  necessary,  on  the  security 
of  tbe  contracts  assigned,  did  not  va»  tbe  terms 
of  the  eondlUimal  acceptances  01  plaintiff's 
orders. 

[Ed.  Note.— For  other  casss,  see  Evidence^ 
Cent.  Dig.  ii  1874-1899:  Dee.  Dig.  f  417.«] 

2.  Bills  and  Notes  (I  016*)— Aonons— Sur- 
riciEHCY  OF  Evidence. 

Evidence,  In  an  action  for  money  received 
by  defendant  bank,  which  plaintiff  claimed 
should  have  been  applied  to  his  claims  ander 
orders  given  to  him  upon  the  bank,  and  accepted 
by  it  m  payment  for  work  done  in  repairinK 
streets,  held  to  show  that  plaintiff  and  the  bank 
contemplated  that  tbe  acceptance  shonld  only 


•Por  oUmt  cases  see  sam«  tople  and  McUon  NUMBER  In  Dao.  DIs.  *  Am.  Die  Key  No.  B«rl«a  *  Rep'r  inOezM 


Digitized  by 


Google 


CiO.) 


WHITTEEK  T.  HOME  SAVINGS  BANK 


93 


apply  to  the  equitiei  of  the  geoeral  contractor 
existing  at  the  completion  ot  ul  the  contracts. 

TEd.  Note.— For  other  eaaei,  Ke  Billi  and 
Notes,  Dec  Dig.  |  616.*] 

8.  Stidencb   (I   426*)  — Pamol  EVIDKirCB— 

COLLATEBAI.  COKTRAOT. 

Defendants,  who  were  creditors  of  an  in- 
colvent  contractor  for  city  work  for  money  ad- 
Tanced.  and  who  held  an  aasignment  of  the  con- 
tract  as  secnrity  therefor,  agreed  in  writing 
with  plaintiff,  a  subcontractor  on  the  work,  who 
had  received  orders  on  defendants  for  payments 
'due  him,  accepted  by  defendants  to  be  paid  out 
of  any  "equity  of*  the  principal  contractor,  that 

SlaintiS  SDOnld  complete  the  contract,  for  which 
efendants  would  pay  him  $2,600,  whidi  was 
'done.  Held,  that  evidence  of  an  oral  agreement 
between  the  parties  that  the  $2,600  uiouM  be 
retained  by  defendants  for  their  reimbursement 
out  of  the  first  collections  on  the  work  done  by 
idaintiff  was  not  objectionable,  as  varying  the 
irritten  contract  for  the  completion  of  the  con- 
tract by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent.  Dig.  |  1862;  Dec  Dig.  f  426.*] 

4.  HONBT  RECXIVBD  ({  1*)— ObOUNDS  OF  OB- 
UOATION. 

The  action  (or  money  had  and  received  wilt 
not  lie  against  a  party  into  whose  bands  the 
money  is  not  shown  to  have  come. 

[EA.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  1 1;  Dec.  Dig.  1 1.*] 

Department  2.  Appeal  from  Superior 
Court,  Lob  Angeles  Coonty;  N.  P.  Conrey* 

Judge. 

Action  by  F.  W.  Whittier  against  the  Home 
Savings  Bank  of  Lob  Angeles  and  others. 
From  a  Judgment  for  plaintiff  for  a  less 
amount  than  claimed,  he  appeals.  Affirmed. 

Crouch  &  Crouch,  for  appellant  Scarbor- 
ough &  Bowen  (H.  M.  Barstow,  of  conus^, 
for  respondents. 

MHLVIN,  J.  nalntiff  sucd  for  something 
orer  $6,000  on  a  count  for  money  had  and  re* 
celTOd  to  bis  use  and  bmeflt.  Judgment  was 
Clrai  In  his  faTor  against  the  Bank  of  Los 
Angeles  for  $428.51.  From  this  Judgmwt  he 
anwals. 

The  Tamped  Oil  Roads  Company,  a  corpo- 
ration, had  entered  Into  contracts  to  IminvTe 
five  streets  In  the  dij  of  Los  Angeles  known 
as  Budlong  avenue,  Orlffln  avenue,  Matthews 
street,  Scott  street,  and  Montana  street  De- 
fendant B.  A.  McCready  had  loaned  to  the 
corporation  certain  sums  of  money,  and  had 
takm  aa  secnrity  for  such  loans  assignments 
of  certain  of  the  contracts  with  the  city. 
Subsequently  the  defendant  Bank  of  Los  An- 
geles made  loans  to  the  Tamped  Oil  Roads 
Compai^,  and  took  assignments  of  the  same 
contracts,  subject,  howeTer,  to  the  dalms  of 

5.  A.  McCresdy.  During  the  progress  of  the 
work,  F.  W.  Whittier,  the  plaintiff  In  this  ac- 
tion, was  awarded  the  contracts  for  the  ce- 
ment work  upon  all  of  these  streets.  In  pay- 
ment of  his  claims  f<»r  sodt  woxk,  orders  were 
given  by  the  Tamped  Oil  Roads  Company  to 
Whittier.  Four  of  these  orders  were  dated 
Oct(rt>er  81,  1908,  and  by  eacdi  of  th^  S.  A 
McCready  and  the  Bank  of  Los  Angeles  were 


instructed  to  turn  over  to  F.  W.  Whittier  euf* 
fldent  bonds  to  cover  the  bUl  of  Whittier  for 
the  woA  done  on  the  street  mentioned  In  the 
order;  the  approximate  amount  being  Bpedfled 
In  «ich  demand,  respecUvely,  es  follows:  |1>- 
046.00  for  Budlong  avmue,  $1407.64  for  Orlf- 
fln avoiue,  $1,084.60  for  Matthews  street  and 
$2,948.44  for  Montana  street;  amounts  ag- 
gregating $6,187.48.  On  each  claim  the  prop- 
er oCBcer  of  the  Bank  of  Los  Angeles  wrote, 
"The  above  order  accepted  for  whatever  the 
eanlty  of  the  Tamped  Ollr  Roads  Company 
may  be."  These  acceptances  were  written  on 
the  date  of  the  orders  themselveB,  October 
31,  1908.  Some  time  In  December,  1008,  the 
Tamjied  Oil  Roads  Company  gave  to  Whittier 
a  similar  order  for  cement  work  done  on  Scott 
street  The  amount  demanded  was  $3,0S6.59, 
and  the  order  was  acc^ted  precisely  as  the 
othera  had  been.  It  will  be  seen  that  orders, 
aggregating  something  over  $10,000,  had  thus 
been  provisionally  accepted  by  the  Bank  of 
Los  Angeles  prior  to  the  year  1909.  Before 
the  acceptances  of  October  31,  1908,  McCrea- 
dy and  the  Bank  of  Los  Angeles  had  advanc- 
ed to  the  Tamped  Oil  Roads  Company  on  its 
interest-bearing  notes  secured  by  assignmenta 
of  contracts,  sums  amounting  In  all  to  ap- 
proximately $16,000.  Between  that  date  and 
December  12,  1906.  the  Tamped  Oil  Roads 
Company  gave  to  the  Bank  of  Los  Angeles 
Its  notes  for  sums  which  amounted  In  the 
a^^regate  to  $1,500. 

Br  March  1,  1909,  it  had  become  apparent 
that  the  Tamped  Oil  Roads  Company  was  in- 
solvent and  unable  to  complete  Its  contracts 
with  reference  to  Montana  and  Scott  streets, 
and  on  that  day  an  agreement  was  made, 
whereby  Whittier  undertook  to  finish  the 
work  on  said  streets.  This  contract  was  In 
writing.  In  it  the  Tamped  Oil  Roads  Com- 
pany, McCready,  and  the  Bank  of  Los  Angel- 
es appeared  as  parties  of  the  first  part,  and 
Whittier  as  the  party  of  the  second  part  It 
recited  the  existence  of  the  contracts  for  the 
work  on  the  two  streets,  specified  that  Mc- 
Cready and  the  Bank  of  Los  Angeles  bad  cer- 
tain interest  In  said  contracts  for  money  loan- 
ed for  constructing  said  work,  recited  that  the 
work  had  not  been  fnlly  accomplished,  and 
declared  that  the  parties  of  the  first  part  de- 
sired Whittier  to  complete  the  contracts  for 
the  street  work.  Then  follows  Whittier's  en- 
gagem^t  to  do  the  work  for  the  sum  of  $2,- 
600.  It  was  further  agreed  that  this  contract 
should  In  no  wise  affect  or  change  the  rights 
of  Whittier  under  his  arrangement  with  the 
Tamped  Oil  Roads  Company  to  furnish  the 
cement  woric  for  the  two  streets.  The  work 
under  tills  agreement  was  done  by  Whittier, 
and  he  was  paid  ^600,  furnished  by  the 
Bank  of  Los  Angles  and  McCready  In  equal 
portions.  This  money  was  advanced  ostensi- 
bly to  the  Tamped  OU  Roads  Company  on  the 
note  of  Thomas  S.  Hutton,  its  general  mana- 
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ger,  and  was  secured  by  a  pledge  of  Hie  eajfU- 
tal  atoc^  of  the  company. 

On  August  0,  1009,  the  plaintiff  owed  the 
Bank  of  Los  Angeles  and  McCready  $3,244.- 
61,  and  this  indebtedness  was  paid  on  that 
date,  at  Whittier's  request,  from  the  proceeds 
of  the  Scott  street  contract  On  August  9, 
1909,  the  Tamped  Oil  Roads  Company  gave 
the  Bank  of  Los  Angeles  written  instructions, 
which  were  in  part  as  follows:  "We  desire, 
direct  and  instruct  that  the  Tarlous  obliga- 
tions of  the  Tamped  Oiled  Roada  Oompany 
to  S.  A.  McCready  and  to  your  bank,  be  paid 
(so  far  as  the  funds  ronalning  after  the  res- 
ervationa  below  mentioned  will  permit)  In 
the  order  of  their  dates— the  oldest  first.  In 
the  application  of  the  various  fimds  of  the 
Tamped  Oiled  Roads  Company  now  In  your 
hands  and  yet  to  be  received  by  you,  to  the 
payment  of  your  rarloos  Indebtednrases,  you 
will  pay  the  said  indebtednesses  from  the  fol- 
lowing sources:  (1)  Take  aU  but  $1,046.90  of 
the  proceeds  of  Bndlong  Ave.  &)  Take  all 
but  $1,107.54  of  the  proceeds  of  Griffin  Ave. 
(S)  Take  all  but  $1,084.60  of  the  proceeds  of 
Matthews  St.  (4)  Take  aU  bat  $2,948.44  of 
the  proceeds  of  Montana  St.  These  various 
reservations  are  for  the  purpose  of  paying 
the  orders  of  Mr.  F.  W.  Whlttler,  dated  Octo- 
ber 81,  1908.  If.  RtUx  making  the  above  ap- 
plications and  reservations,  there  should  be 
an  unpaid  balance  on  the  Tamped  Oiled 
Roads  Company's  indebtedness  to  you  Incur- 
red prior  to  October  81. 1908,  then  you  shall 
pay  any  sndi  defldeacy  thus  remaining  from 
the  amounts  above  reserved  for  F.  W.  Whlt- 
tler." 

[1,2]  Appellant's  principal  contentions  are 
(1)  that  plaintiff's  orders  should  have  been 
given  priority  over  the  $2,000  advanced  March 
It  1900.  for  the  completion  of  the  work  on 
Montana  and  Soott  streets;  and  (2)  that  they 
should  have  taken  precedence  also  of  the 
notes,  aggregating  $1,500,  given  to  cover  ad- 
vances made  after  the  provlstonal  acceptanc- 
es of  the  orders  of  October  31, 190&  On  the 
trial  Witness  C^llandw,  who  was  an  officer 
of  the  Bank  of  ILos  Angeles,  testified,  over 
ai^llanf  s  objection,  that  at  the  dme  of  the 
making  of  the  contract  with  Whlttler  for  the 
completion  of  Scott  and  Montana  streets 
there  was  a  pand  agreement  between  the 
parties  to  the  written  contract  that  the 
600  advanced  by  McCrmdy  and  the  bank, 
for  the  purpose  of  paying  appellant,  should 
be  repaid  from  the  first  collections  that  might 
come  in  for  the  finished  work  upon  those  two 
streets.  Appellant  Instoti  that  the  admlsaton 
of  evidence  of  sndi  i»rol  agreement  was  in 
violatloo  of  sections  1624,  1625.  and  16S8  of 
the  Civil  Co6»,  and  section  18B6  of  the  Code 
of  Civil  Procedure.  As  there  was  at  the  date 
of  the  written  agreement  auffldent  monar  In 
the  possession  of  the  Bank  of  Loa  Angeles, 
collected  on  work  p»formed  on  the  four 
streets,  exclusive  of  Scott  street,  to  pay  all 
of  appellant's  clalma  covered  by  the  orders  of 
October  31,  1008,  appellant  contends  that 


this  mon^  was  equitably  his  own,  and  that 
any  agreement,  whereby  he  should  be  obli- 
gated to  permit  the  repayment  of  the  note 
signed  by  Hutton  out  of  that  fund,  would  nec- 
essarily be  in  writing  In  order  that  It  might 
be  available  against  him;  and  that  the  Intro- 
duction of  parol  testimony  to  establish  sucb 
a  contract  Is  an  endeavor  to  make  him  re- 
sponsible for  the  "debt,  default,  or  miscar- 
riage" of  another,  by  proof  of  a  verbal  agree- 
ment Section  1624,  subd,  2,  Civ.  Code.  Re- 
spondrat's  answer  to  this  Is  that  Whittier's 
orders  were  accepted,  subject  to  the  equity 
of  the  Tamped  Oil  Roads  Company,  and  that 
he  took  the  acceptances  with  full  knowledge 
that  there  might  not  be  any  surplus  to  which 
such  orders  could  attach.  On  October  19, 
1908.  wh«i  the  bank  made  a  loan  on  a  note 
from  the  Tamped  Oil  Roads  Company  for  $3,- 
600,  accompanied  by  a  second  assignment  of 
all  contracts  tha%tofore  assigned,  there  was 
also  a  Borate  written  asslgnm^t  of  the 
Scott  street  and  Matthews  street  contracts, 
which  was  "given  as  a  partial  security  for  a 
loan  made  by  the  Bank  of  Los  Ai^^es  to  the 
Tamped  Oil  Roads  Company";  said  loan 
bearing  even  date  therewith.  At  the  same 
time,  there  was  a  verbal  agreement  between 
the  same  parties  that  advances  should  Im 
oiade,  If  necessary,  up  to  $6,000.  secured  by 
the  contracts  so  assigned.  Such  verbal  agree- 
ment was  not  one  by  whidi  the  terms  of  the 
written  contract  were  sought  to  be  varied, 
but,  as  the  court  below  aptly  said,  was  ad- 
missible in  evidence  **to  show  a  separate 
agreement  about  ootlateral  on  the  loans 
thereafter  to  be  made.**  Wlien  Whlttler  pre- 
sented bis  orders  for  acceptance,  he  was  in- 
formed of  the  engagement  of  the  bank  to 
furnish  further  sums  for  the  completion  of 
the  contracts.  There  was  ample  testimony 
upon  this  point,  and  it  was  not  improperly 
admitted,  as  varying  the  temu  of  the  con- 
ditional accQ)tanc^  because  that  writing  it- 
self could  not  be  understood  without  an  ex- 
planation of  the  equldes  inV(dved.  Mr.  Plr^ 
tie,  an  officer  of  the  bank,  testified  that  In. 
Informing  Mr.  Wblttira  wt^  the  bank  would 
not  accept  his  orders,  except  subject  to  the 
prior  repaymmt  of  money  loaned  the  con- 
tractor: "We  told  him  It  was  because  of 
the  money  due  from  the  Tamped  Oil  Roads 
Ck>mpan7  to  Mr.  Mc(3ready  and  the  Bank 
of  Los  Angeles,  and  that  we  didn't  know 
how  mucb  money  It  would  require  to  com- 
plete those  streets;  that  we  couldn't  tell 
what  amount  of  money  the  Tamped  Oil 
Roads  Company  would  have  over  and  above 
the  amount  furnished  to  complete  them. 
Consequently  we  couldn't  put  ourselves  la 
the  position  of  assuming  something,  or  ac- 
cepting something,  unless  we  knew  that  the 
money  would  be  coming  In  to  pay  it**  We 
think,  in  view  of  this  testimony,  that  Whlt- 
tler and  the  defendant  Bank  of  Xjos  Angeles 
contemplated  an  acceptance  anilicable  only 
to  the  equities  which  might  exist  at  tiie  com- 
pletion of  all  the  contracts.   Therefore  we 
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cannot  regard  Whlttler  as  the  equitable  own- 
ex  of  the  nnappUed  moneyfl  collected  and  beld 
Ifj  the  bank  when  he  made  the  verbal  con- 
tract of  March  1,  1909,  that  the  ¥2,600  ad- 
Tauced  shoald  be  repaid  from  the  first  collec- 
tions for  the  finished  work  on  the  streets. 
It  was  necessary  to  the  preservation  of  the 
secQiity  of  the  bank,  McOeady,  and  appel- 
lant that  the  street  work  should  be  fin- 
ished, and  It  was  In  view  of  their  common 
Interest  that  the  written  conttact  of  Uarch 
1.  1909,  was  made. 

[8]  But  appellant  most  emphatically  In- 
siats  that  any  verbal  contract  made  at  that 
time  most  hare  been  merged  In  the  written 
agreement  (Civ.  Code,  |  16^,  and  that  the 
Terbal  agreement.  If  made,  was  of  no  avail 
because  It  sought  to  alter  the  terms  of  a 
written  contract  Section  1698,  Clr.  Code, 
and  section  1866,  Code  OIt.  Ptoc.  This 
would  undoubtedly  be  ^e,  If  the  written 
contract  dealt  In  any  way  with  tbe  matta> 
of  the  recoupment  of  the  bank  and  McCready 
for  their  outlay  of  $2,600;  bat  It  does  not 
treat  of  that  subject  It  Is  In  its  essence 
merely  an  engagement  on  the  part  of  Whlt- 
tler to  finish  the  work  on  two  streets,  and 
the  pnunlse  of  the  other  parties  to  pay  him 
92,eoa  He  folfllled  bis  wgag^nen^  and 
th^  peirformed  their  promise.  In  support 
ct  tals  position,  appellant  cites  such,  cases  as 
Harrison  HcGorml^  89  Cal.  828,  26  Pac 
830,  28  Am.  8t  Ri^.  469;  Gardiner  r.  Mc- 
Donogh,  147  CaL  815,  81  Pac.  964;  Germain 
Fmlt  Co.  T.  Armaby  Co.,  153  Cal.  586,  96 
Pac  319;  BeaU  t.  Fisher.  95  Cal.  568.  80 
Pac.  773;  McDonald  t.  Pooler  118  CaL  438, 
45  Pac.  702;  and  Stone  v.  Harris,  146  CaL 
656,  80  Pac.  711.  Tbe  first  three  of  these 
are  all  cases  In  which  evidence  was  offered 
to  show  sale  by  sample  of  commodities,  mo^ 
tloned  in  written  contracts,  and  this  court 
beld  that  sncb  evldeiue  was  not  admissible 
to  vary  the  twms  of  written  contracts.  The 
fionrth  case  was  one  in  which  a  Judgment 
was  reversed,  because  the  plalntlfC  had  been 
pennltted  to  testify  to  inlor  agreements  flat- 
ly contradicting  the  temu  of  a  deed  whlcb 
be  had  acc^ted  from  defoidant  The  fifth 
case  vas  one  In  which  the  price  of  certain 
street  work  was  fixed  by  wrlttm  contract, 
and  defendant  sought  to  establish  a  differ- 
ent price  by  oral  testimony.  Stone  t.  Harris 
was  a  case  in  which  It  was  held  that  "a 
dense  of  the  contract,  giving  to  tbe  trustees 
power  to  act  as  may  be  directed  by  a  majori- 
ty of  tbe  awnoB  in  acreage,  cannot  be  con- 
strued to  empower  sucb  majority  to  author- 
ise a  lien  for  any  work  not  incidental  to 
tbe  levee  system  described  in  tiie  contract" ' 
Respondent  contends  that  the  verbal  agree- 
ment proven  in  this  case  comes  under  the 
principle  laid  down  in  such  cases  as  Savings 
Bank  of  So.  CaL  v.  Asbury.  117  CaL  103, 
48  Pac.  1068,  In  which  It  was  said:  'mie 
rule  that  an  agreement  In  writing  super- 
sedes all  prior  or  contemporaneous  oral  ne- 
fotlatlons  Of  stlpulatttms  concerning  its 


matter  has  no  application  to  a  collateral 
agreement,  upon  which  the  liutrument  Is  si- 
lent and  which  does  not  purport  to  afTect  the 
terms  of  the  Instrument"  See,  also,  Wol- 
ters  V.  King,  119  Cal.  173,  61  Pac.  3S;  Slv- 
ers  V.  Slrers,  97  Cal.  619,  82  Pac  S71 ;  Gul- 
dery  v.  Green.  95  CaL  635,  SO  Pac.  7S6.  We 
think  that  this  Is  the  correct  view  of  the 
matter.  The  consent  to  the  repayment  of 
the  $2,600  which  had  enabled  Whlttler  to 
complete  the  work,  and  thus  protect  his  own 
security  and  that  of  the  bank  and  McCready, 
was  a  most  natural  collateral  agreement, 
and  one  that  did  not  need  to  be  in  writing. 
The  default  of  their  common  debtor  made  It 
highly  desirable  for  Whlttler  and  the  other 
Interested  parties  to  have  the  work  on  the 
streets  finished.  Plaintiff  received  $2,600^ 
for  the  work  actually  done  under  the  writ- 
ten contract  and  accomplished  the  payment 
of  his  notes  for  more  than  $3,000  from  the 
money  collected  on  the  Scott  street  work. 
What  more  natural  than  that  the  creditors 
whose  additional  advances  made  such  work 
possible  should  desire  tiiat  their  contribu- 
tions to  the  common  cause  should  operate 
as  a  first  lien  on  tbe  mon^s  collected  from 
the  dtyt  And  what  more  natural  than  a- 
coUatml  agreemoit,  whereby  Whlttler 
shonld  consmt  to  sncb  an  arrangement  when 
the  advancement  by  the  bank  and  McCready 
placed  him  In  a  position  to-make  valuable  his 
contingent  claims,  which  the  d^ult  of  the 
original  contractor,  unless  raaedled  by 
prompt  measures  to  complete  the  tmOnished 
work,  mlgbt  have  roidered  entteely  ralue- 
less?  There  was  no  error  In  permitting  proof 
of  the  oral  agreemoit 

What  has  beoi  said  about  tbe  r^ayment 
of  the  $2,600  ai^illes  In  large  measure  to  the 
notes  aggregaU^  $1,500.  We  have  previ- 
ously discussed  plaintiff's  knowledge  of  the 
Act  that  the  assignmmt  of  all  contracts  for 
street  work  as  of  October  19, 1908,  had  been 
made  to  secure  future  as  well  as  past  ad- 
vances, and  we  have  shown  that  his  equities 
were  to  dqpaid  upon  and  be  determined  at 
the  time  of  a  final  settlement.  Therefore  the 
advances  equal  to  the  sum  of  $1,500^  al- 
though made  after  the  signing  of  the  provi- 
sional acceptances,  created  liens  upon  the 
moneys  obtelned  from  the  cit7  and  those 
liens  were  payable  prior  to  his  claims. 

[4]  Appellant  contends  that  the  Judgment 
should  have  run  also  against  the  Home  Sst- 
ings  Bank,  but  although  it  was  shown  that 
the  Home  Savings  Bank  had  taken  over 
certain  assets  of  the  Bank  of  Los  Angeles 
tbore  was  no  showing  that  the  contracte  and 
coIIectloDS  involved  in  this  suit  were  among 
sncb  assigned  matters.  Nor  was  there  any 
MTor  in  refusing  to  give  Judgment  against 
S.  A.  McCready  and  A.  W.  McCready,  her 
attorney  in  fact  even  it  It  be  conceded  that 
the  Bank  of  Los  Angeles  acted  as  their 
agent  A.  W.  McCready  testified  positively 
that  he  never  saw  one  of  Whittler's  orders 
from  the  Tamped  Oil  Beads  Company  until 
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tbe  momlnjf  of  the  trial,  and  doubtless  the 
court  believed  him.  Addltlouallr  It  must  be 
remembered  that  this  was  an  action  for 
moneys  had  and  received,  and  according  to 
the  uncontradicted  testimony  the  Bank  of 
Los  Angeles  had  collected  all  payments  made 
by  the  city  on  contracts  for  street  work. 
There  was  no  evidence  that  either  of  the 
McCreadys  had  received  any  of  these  mon- 
eys. No  further  alleged  errors  require  no- 
tice. 

The  Judgment  Is  affirmed. 

Weconcar:  HENSHAW,  J.;  LORIQAN.J. 


In  re  FITZGERALD'S  BSTATH. 
(Ll  A.  2,958.) 
(Supreme  Court  of  California.    Nov.  9,  1911.) 

1.  Wills         647*)  —  CoxsimTonoiT  —  Bx- 

BTB&INTB  ON  HASBIAOB. 

A  will  which  glvea  to  tentator's  widow  the 
residue  of  his  estate  (or  life,  "except  as  herein- 
after qualified,"  aod  on  her  aeatti  the  remainder 
to  hla  son  absolutely,  and  which  declares  tbat 
in  the  event  of  the  remarriage  of  the  widow  tbe 
estate  sball  be  divided,  eud  one-third  shall  go  to 
the  widow  and  two-tbirda  to  tbe  son  absolutely, 

gives  to  the  widow  all  the  residue  during  widow- 
ood,  and  is  not  invalid,  as  In  restraint  of 
marriage,  within  Civ.  Code.  |  710,  providing 
tbat  conditioua  imposing  restraints  on  marriage, 
except  on  the  marriage  of  a  minor,  are  void, 
but  not  affecting  Umttations,  where  tbe  intent 
is  not  to  forbid  marriage  but  ooly  to  give  the 
use  until  marriage. 

[Ed.  Note.— For  other  cases,  see  WIUs.  Cent 
Dig.  M  1633-1638;  Dec  Dig.  |  647.*] 

2.  EXBCUTOBS  AND  ADHINISTBATOBB  d  815*)— 

Distribution  of  Estatb— CoNBTKDcnoir  of 

Will— Conclusiveness. 

Where  the  construction  of  a  will  is  neces- 
sarily presented  (or  decision'  on  a  petition  (or 
final  distribution,  a  decision,  construing  the  will, 
is  conolusive  on  tbe  besefidaries. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administiators,  Cent  Dig.  |  1809;  Dee. 
Dig.  1  815.*] 

Department  1.  Appeal  from  Superior  Gonrt. 
Los  Angeles  County ;  James  C  Rlvee,  Judge. 

Proceedings  for  tbe  final  dlstrlbutfon  of 
the  estate  of  Frank  A.  Fit^rald.  From  a 
decree  of  final  distribution,  Edward  B.  nt»- 
gerald  appeals.   Reversed  and  remanded. 

Thos.  C.  RIdgway,  for  appellant  Hass, 
Qarrett  &  Donnigan  and  Charles  S.  Bumell, 
for  respondent. 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
a  decree  of  final  distribution. 

The  deceased  died  testftte,  leaving  him  sur- 
viving his  wife.  Lillian  A.  Fitzgerald,  and  a 
son,  Edward  B.  Fitzgerald,  and  leaving  an 
estate,  consisting  of  real  and  personal  prop- 
erty, valued  at  about  $13,000.  His  will,  after 
providing  for  the  payment  of  debts,  expenses 
of  last  sickness  and  burial,  and  costs  of  ad- 
ministration, and  the  payment  of  a  legacy 
of  $500  to  hla  son,  Edward  B.,  provided  as 
follows : 


"3rd.  To  my  wife,  LUlIan  A.  Fitzgerald,  I 
give,  devise  and  bequeath  the  entire  use  of 
the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal  and  wheresoever  situat- 
ed, for  the  term  of  her  natural  life,  except  as 
hereinafter  qualified,  and  upon  her  death  the 
remainder  of  my  estate  shall  go  to  and  vest 
absolutely  in  my  son,  Edward  B.  Fitzgerald. 

"4.  In  tbe  event,  however,  that  my  said 
wife  shall  mary  again,  then  X  will  and  di- 
rect that  the  provisions  made  in  paragraph, 
three,  shall  Immediately  cease  and  terminate, 
and  my  estate  be  divided  as  follows:  to  my 
wife,  one-third  and  to  my  son  two-thirds 
thereof  absolutely  and  in  fee  simple,  and  in 
such  case,  the  five  hundred  dollar  legacy  to 
my  son  named  In  paragraph  two  shall  be 
estimated  as  a  part  of  my  estate  in  making 
said  division,  and  if  previously  paid  shall  be 
deducted  from  the  share  to  be  received  by 
him. 

"6th.  In  tbe  event  that  my  said  son  shall 
die  before  me  leaving  no  issue,  I  give,  devise 
and  bequeath  to  my  wife,  Lillian  A.  Fltzgei^ 
aid.  all  my  estate,  real  and  personal  and 
wheresoever  situated,  absolutely  and  without 
condition  after  the  provisions  of  paragraph 
one  have  been  met  and  satisfied.  Howevor* 
should  n^  wife  come  Into  tbe  possession  of 
my  entire  estate  as  herein  provided,  and  not 
marry  again,  or  having  married  again  have 
no  issue,  It  Is  my  deslie  and  leqneat  Uiat  she 
will  dispose  of  what  may  remain  (tf  my  es- 
tate at  her  death  iii  favor  of  my  brother 
James  E.  Fitzgerald  or  his  dilldrai,  bat  this 
request  shall  In  no  way  limit  or  affect  her 
rt^tB  or  power  of  absolute  dJapoeltlon  of 
said  estate." 

By  the  will,  the  wife  was  ai^olnted  ex- 
ecutrix without  bonds. 

Tbe  will  having  been  admitted  to  probate, 
the  administration  of  the  -^tate  was  pro- 
ceeded with  to  the  settlement  of  the  final 
account  and  distribution  of  the  residue  of 
tbe  estate,  valued  at  something  over  $12,- 
000;  all  charges  of  administration,  debts, 
and  the  legacy  to  the  son,  having  been  paid. 
The  contest  ou  distribution  was  between  the 
widow,  who  has  not  married  again,  and  tb^ 
son;  the  widow'  claiming  that  the  fourth 
provision  of  the  will  is  void,  as  being  a  pro* 
hiblted  condition  In  restraint  of  marriage, 
and  that  she  was  entitled  to  have  distributed 
to  her  the  whole  residue  of  the  estate  for 
the  term  of  her  natural  life,  with  the  re- 
mainder over  on  her  death  to  the  son.  The 
lower  court  adopted  this  view,  and  distribut- 
ed tbe  residue  of  the  estate  accordingly,  viz., 
"to  said  Lillian  A.  Fitzgerald  for  the  term  of 
her  natural  life,  she  to  have  the  entire  use 
thereof  during  said  term,  with  the  remainder 
on  her  death  to  Edward  B.  Fitzgerald." 
Tbls  Is  an  appeal  by  said  Edward  B.  Fitz- 
gerald from  such  decree. 

[1]  In  this  state,  the  rule  In  regard  to  con- 
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diUonB  Imposliig  restralntB  upon  marriage  Is 
to  be  found  in  onr  OItU  Code;  section  710 
thereof  proridti^  as  follows:  "Conditions 
imposing  restraints  upon  marriage,  except 
upon  the  marriage  of  a  minor,  are  void;  but 
this  does  not  aCFeet  limitations  where  the  in- 
tent was  not  to  forbid  marriage,  but  only  to 
give  the  use  antO  marrlf^^."  The  main 
contention  of  appellant  Is  that,  in  the  case 
at  bar,  taking  all  of  the  provisions  of  the 
win  together,  there  was  no  intent  to  forbid 
marriage,  but  simply  an  intent  to  give  the 
use  of  all  of  the  property  until  marriage,  and 
that  the  provisions  of  the  will  should  be  con- 
strued as  giving  merely  the  use  of  all  the 
property  until  marriage,  and  not  an  estate  up- 
on condition  subseauent 

Learned  counsel  for  the  widow  admits  that 
all  the  authorities  compel  the  conclusion  that 
a  gift  to  a  wife  "during  such  time  as  she 
sball  remain  my  widow,"  or  "until  her  second 
marriage,"  wlttiout  other  words  Indicating 
a  life  estate,  would  be  a  valid  disposition, 
both  under  the  common  law  and  under  sec- 
tlon  710.  OlvU  Ck>de,  and  that  the  estate 
thus  given  would  terminate  Ipso  facto  up- 
on the  remarriage  of  the  wife.  It  Is  admlt^ 
ted  that  in  such  a  case  there  would  be  no 
taking  of  a  larger  estate,  determinable  upon 
condition  subsequoit,  bnt  simply  a  valid  lim- 
itation. But  It  Is  urged  that  the  will  is  so 
wrltt^  that  a  life  estate  in  the  residue  was 
first  given,  and  that  it  was  then  sougbt  to 
make  this  life  estate  subject  to  a  condition 
subsequent,  working  a  divestiture  in  the 
event  of  remarriage. 

Taking  all  of  the  provisions  of  the  will  to- 
gether, the  general  Intention  of  the  testator 
Is  very  clear.  There  is  not  the  slightest  in- 
dication that  there  was  any  design  on  his 
part  to  deter  his  wife  from  contracting  an- 
other marriage,  or  that  he  had  any  objection 
whatever  to  her  so  doing.  All  of  the  provi- 
sions are  consistent  only  with  the  Idea  that 
he  felt  it  was  fair  and  necessary  that  she 
should  have  the  use  of  all  the  residue  of  his 
estate  for  her  support  and  maintenance  so 
long  as  she  remained  his  widow,  bnt  that  If 
she  married  again,  thus  presumably  obtaln- 
iug  other  means  of  support,  the  son  ought 
properly  to  receive  bis  fair  share  of  the  prop- 
erty at  once,  and  the  residue  should  be  at 
<mce  divided  between  the  wife  and  the  son 
In  such  proportions  as  seemed  equitable.  If 
she  never  contracted  another  marriage,  the 
use  of  all  the  residue  wonld  be  necessary  to 
her  during  the  term  of  her  natural  life,  and 
the  only  thing  he  could  fairly  do  for  the  son 
was  to  give  blra  the  '>remalnder  upon  her 
death.  If  she  did  marry,  her  right  to  the 
use  of  all  the  residue  should  at  once  cease, 
and  she  would  take  absolutely  and  in  fee 
one-third  of  such  residue,  and  the  son  should 
take  In  the  same  way  the  remaining  two- 
thirds.  If  tbe  sou  should  die  before  the  tes- 
tator, leaving  do  Issue,  thus  leaving  tbe  wife 
as  the  sole  person  as  to  whom  obligation  ex- 
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Isted  to  make  provlston  for,  she  was  to  take 
absolutely  and  without  condition  the  whole 
estate  after  payment  of  debts,  etc.,  even 
though,  as  was  expressly  recognized,  she 
might  marry  ^In.  This  was  clearly  tbe  in- 
tended scheme  of  the  testator,  a  scheme  ab- 
solntely  fair,  and  to  which,  in  view  of  sec- 
tion 710,  Civil  Code,  there  can  be  no  legal  ob- 
jection. Practically  the  only  question  here 
is  whether  this  clear  intent  has  been  express- 
ed in  such  legal,  form  that  the  courts  may 
carry  It  into  execution.  Respondent  would 
bare  us,  in  an  endeavor  to  defeat  this  in- 
tention, construe  the  provisions  of  the  will 
as  showing  that  tbe  testator  has  adopted  a 
prohibited  mode  of  accomplishing  his  pur- 
pose, viz.,  that  be  gave  his  wife  an  estate 
for  her  natural  life,  and  then  attempted  to 
make  this  Ufe  estate  subject  to  a  condition 
subsequent  against  remarriage.  We  do  not 
think  that  such  a  construction  of  the  lan- 
guage is  at  all  necessary  or  reasonable. 

Tbe  third  and  fourth  provisions  of  the 
will  before  us,  which  must  be  read  together, 
may  certainly  be  reasonably  construed  as 
giving  the  use  of  the  residue  to  the  wife 
only  to  the  time  of  her  marriage.  What  is 
said  in  the  third  provision  as  to  the  use  for 
the  term  of  her  natural  life  is  immediately 
followed  therein  by  the  words  "except  as 
hereinafter  qualified,"  and  the  qualification 
la,  "in  the  event,  however,  that  my  said  wife 
shall  marry  again,"  then  the  "provisions 
made  In  paragraph  three  shall  immediately 
cease  and  terminate."  It  is  precisely  as 
though  he  had  written  "for  and  during  her 
natural  llf^  unless  she  shall  marry  again. 
In  which  case  this  provision  shall  immedi- 
ately cease,  and  my  estate  be  divided  as 
follows,"  etc.,  which  was  substantially  the 
language  considered  in  Mann  v.  Jackson, 
84  Me.  400,  24  Atl.  886,  16  L.  R.  A.  707,  80 
Am.  St.  Rep.  858.  The  conrt  there,  noting 
the  recognized  distinction  between  condU 
tioM  in  restraint  of  marriage  annexed  to 
testamentary  dispositions,  and  restraint  on 
marriage  contained  in  the  very  terms  of  the 
limitation  of  the  estate  given,  and  the  policy 
of  the  courts,  when  not  restrained  by  com- 
pulsory rules,  "to  seek  to  discover  the  In- 
tention of  the  testator  from  the  whole  In- 
strument, rather  than  from  any  particular 
form  of  words,"  had  no  difficulty  in  decid- 
ing that,  in  view  of  the  clear  intent  of  the 
testator,  evidenced  by  all  tbe  provisions  of 
the  will,  "If  it  is  here  necessary  and  proper 
to  recognize  and  maintain  the  distinction  be- 
tween a  limitation  and  condition  sutuequent, 
the  language  of  this  will  should  be  held  to 
constitute  a  valid  limitation,  and  not  an  il- 
legal condition."  In  Holbrook  v.  Bunker. 
213  Pa.  93,  62  Atl.  368,  2  L.  R.  A.  (N.  S.) 
545,  110  Am.  St.  Rep.  537,  the  gift  was  to 
a  niece  of  tbe  testatrix  "during  tbe  term 
of  her  natural  life,  or  so  long  as  she  re- 
mains unmarried,"  wltii  a  gift  over  "in  case 
of  her  death  or  marriage."   It  Is  apparent 
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that  there  is  no  snbstantlal  distinction  be- 
tween  this  langnage  and  the  language  nsed 
in  the  will  before  as.  It  was  the  view  of 
the  court  that  It  was  the  Intent  of  the  testa- 
trix, not  to  prohibit  marriage,  but  simply 
to  provide  an  income  to  the  l^tee  so  long 
as  she  was  unmarried  and  presumably  de- 
pendent on  her  own  exertions  for  her  main- 
tenance. It  was  substantlaUy  said  tliat  it 
would  be  a  r^roach  to  the  lew  that,  of 
two  donors  intending  to  do  exactly  the  same 
thing,  one  shall  succeed,  and  the  other  fail 
as  a  violator  of  law,  merely  because  one 
scrivener  knew  what  he  was  about,  and 
wrote  "so  long  as  the  donee  sliall  remain 
unmarried,"  and  the  other  was  Ignorant  or 
careless,  and  wrote  "for  life,  if  so  long  the 
,  donee  remains  unmarried."  The  words  of 
the  will  were  held  appropriate  to  show  an 
intention,  not  to  prohibit  or  restrain  mar- 
ilage,  but  simply  to  provide  for  the  use  of 
the  property  by  the  donee  so  loi^  as  she 
remained  unmarried,  and  the  provision  was 
upheld  as  a  valid  limitation.  As  we  have 
seen,  the  plain  intent  of  the  testator  here 
was  not  in  any  degree  to  restrain  or  even 
to  discourage  marriage  by  his  widow,  but 
simply  to  postpone  any  division  of  the  res- 
idue of  his  estate  between  her  and  his  son 
Willie  she  remained  unmarried,  and  to  give 
to  her  during  such  time  the  sole  use  thereof. 
The  language  that  he  has  used,  taking  all 
the  provisions  of  the  will  together.  Is  ap- 
propriate to  show  and  does  show  this  inten- 
tion, and  we  are  satisfied  Uiat  there  is  noth- 
ing in  any  of  the  particular  words  used  that 
requires  us  to  hold  tliat  there  is  any  pro- 
hibited conditiOH  imposing  a  restraint  upon 
marriage. 

Estate  of  Alexander,  149  C&l.  146,  85  Pac. 
808,  relied  on  by  respondent,  is  not  In  point. 
The  will  In  that  cas^  by  reason  of  its  own 
peculiar  language,  was  construed  as  show- 
ing the  Intent  to  give  the  property  to  a 
daughter  "on  condition  that  she  remains  un- 
married." It  was  said  that  tlie  langaase  used 
imported  a  condition,  and  no  reason  appear- 
ed why  it  Edionld  be  given  any  other  con- 
Btmctlon.  In  this  regard,  the  provisions  of 
the  wUl  differed  materially  from  tbrae  of 
the  will  b^re  na,  and  the  construction 
there  given  does  not  assist  bara  Assuming 
that  the  will  did  give  to  the  daughter,  on 
condition  that  she  remains  unmarried,  it 
was  fllmply  btid  that  the  condition  of  re- 
maining unmarried  was  given  full  operation 
referring  the  time  of  its  performance  to 
the  death  of  the  tertator,  and  ttiat  the 
dau^ter;  not  having  married  at  that  time, 
took  an  aheolnte  fee  In  the  property,  free  of 
condition.  The  portion  of  the  opinion  quot- 
ed by  respondent,  reading  as  follows,  viz., 
■^ut  if  it  be  said  that  the  intent  was  that 
this  language  should  constitute  a  condition 
subsequent,  terminating  her  estate  In  fee, 


and  vesting  It  in  others  on  her  marriage  at 
any  tlm^  the  condition  would  be  void,  as  Id 
restraint  of  marriage,"  Is,  of  conrse,  correct; 
but  it  has  no  bearing  wliatever  on  the  ques- 
tions presented  by  the  case  at  bar. 

[2]  It  is  not  to  be  doubted  that  the  ques- 
tion here  discussed  was  necessarily  present- 
ed for  decision  on  the  petition  for  final  dis- 
tribution, or  that  any  decision  reached  there- 
on will  be  conclusive  as  to  the  respective 
rights  of  the  devisees  and  legatees.  See 
Jewell  V,  Pierce,  120  Cai.  TO,  62  Paa  182. 

It  follows  from  what  we  have  said  that 
the  residue  of  the  estate  of  deceased  should 
be  distributed  In  accord  with  the  third  and 
fourth  provisions  of  the  will. 

The  decree  appealed  from  Is  reversed,  and 
the  matter  remanded  for  proceedings,  not  in- 
consistent  with  the  views  herein  expressed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


THOMSON  V.  SUPERIOR  COURT  OP 
MBNDOCINO  COUNTY  et  aL 
(S.  F.  5,821.) 
(Snpreme  Court  of  California.    Nov.  9,  1911.> 
Justices  of  thk  Pkace  (|  155*)— Appeu^ 

"RENDmoir  OF  JUDGIUENT." 

Within  Code  Civ.  Proc.  |  974,  autfaortsins 
appeal  from  a  justice  within  a  certain  time 
after  the  "rendition"  of  the  judgment,  judgment 
)f«  not  rendered  till  it  is  "entered,"  and  mere 
entry  of  memorandum  of  tiie  verdict  Is  not 
enough ;  aa,  while  section  891  provides  that  In 
case  of  trial  by  jury  judgment  must  be  en- 
tered by  the  justice  "at  once,"  in  conformity 
with  the  verdict,  section  893  providefl  that  it 
roust  be  entered  substantially  in  the  form  re- 
quired by  section  667,  and  that  "no  judgment 
shall  have  effect  for  any  purpose  till  so  en- 
tered." y  ^ 

[Ed.  Note.— For  other  cases,  see  Jastices  of 
the  Peace,  Cent.  Dig.  S  527 ;  Dec.  Dig.  S  165.* 

For  other  definitiona,  see  Words  and  Phras- 
es, voL  7.  pp.  6082-^3064.] 

In  Bank.  Certiorari  on  the  petition  of 
Henry  T.  Tbomson,  directed  to  the  Sai>eri- 
or  Court  of  the  Ooimty  (tf  Mendodim  and 
J.  Q.  White,  judge  thereof.  Writ  dismissed. 

Preston  A  Preston,  for  petitioner.  IfoNab 
&  Hirsch,  for  respondrats. 

MELVIN,  J.  A  writ  of  certiorari  was 
issued  from  this  court,  directed  to  the  supe- 
rior court  of  Mendocino  connty  and  the 
judge  thereof,  requiring  the  certlflcatlon  here 
of  the  proceedings  in  the  case  of  Ed.  Gibson 
V.  Henry  T.  Thomson  et  al.,  appealed  to  the 
said  superior  court  from  the  justice's  court 
of  Round  Valley  township,  county  of  Men- 
docino. In  his  petition,  Thomson  prayed  for 
a  writ  of  certiorari  and  for  mandate,  to 
compel  the  setting  of  the  appealed  case  for 
trial  In  the  superior  court 

The  action  In  the  justice's  court  was  in 
claim  and  delivery.  Trial  was  had  before  a 
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Juy,  and  a  verdict  In  fevor  of  the  plaintiff 
"was  rendered  on  June  25,  1910^  On  the 
same  day,  the  justice  of  the  peace  made  an 
entry  In  his  docket  as  follows:  "June  26, 
Court  called  and  a  jury  of  twelve  men  sworn 
to  try  the  case.  After  hearing  the  evidence 
they  brought  In  a  verdict  for  plaintiff  for  the 
return  of  the  horse  or  $100.00  In  lieu  there- 
of, and  costs  of  snlt."  On  June  27th  plain- 
tiff served  and  filed  his  memorandum  of 
costs.  On  June  30th  defendant  Thomson's 
attorneys  prepared  his  notice  of  appeal  to 
the  superior  court,  and  served  It  upon  plain- 
tiff. Thomson's  attorneys  also  caused  an  un- 
dertaking on  appeal  In  the  sum  of  $300  to  be 
prepared.  About  July  18th  the  notice  of 
appeal  was  sent  to  the  josttce  of  the  peace 
by  the  attorneys  for  Tbomson,  accompanied 
by  a  letter.  In  which  he  was  requested  to 
make  sure  that  the  judgment  was  altered 
as  of  June  25,  1910,  and  to  file  the  notice  of 
appeal  before  filing  the  bond.  Similar  dtrec* 
tlons  were  sent  with  the  form  of  appeal  bond 
to  the  defendant,  who  caused  it  to  be  signed 
by  two  sureties.  It  was  then  glvra  to  the 
Justice  for  filing.  The  undertaking,  how- 
tmx,  was  filed  July  1^  1910,  and  tiie  notice 
of  appeal  on  July  20tli,  19  days  after  serv- 
ice of  said  notice  on  the  plaintiff.  On  the 
15th  of  August,  1010,  the  justice  of  the  peace 
entered  In  his  docket  a  formal  judgment 

These  proceedli^  were  duly  certified  to 
the  superior  court,  and  respondent  in  that 
cause  moved  said  court  to  dismiss  the  appeal 
upon  the  grounds  that  (1)  it  was  prematore. 
aa  no  judgment  had  been  entered  on  June 
25, 1010,  and  no  appeal  bad  Iwen  taken  with- 
in 30  days  after  tiie  entry  of  judgment  of 
August  15,  1910;  and  that  (2}  no  undertak- 
ing on  appeal  bad  been  filed  with  tlie  Jna- 
tlce  of  the  peace.  The  motiiMi  was  granted 
upon  both  grounds;  the  court  basli«  the  rul- 
ing as  to  the  second  ground  upon  the  dr- 
cnmstance  that  the  undertaking  was  filed 
before  and  not  within  30  days  after  the  fil- 
ing of  the  notice  of  appeal.  The  superior 
court  also  denied  appellant  Thomson's  mo> 
tl(Hi  to  set  the  cause  for  trial.  In  the  an- 
swer to  the  petition  lierein,  counsel  for  re> 
spondent  point  out  the  fact  that  the  nndtf- 
taklng  on  appeal,  although  It  contains  a 
form  of  verification,  signed  by  both  sureties, 
shows  no  signature  to  the  jurat  by  the  jus- 
tice of  the  peace,  or  any  other  person  em- 
powered to  administer  and  certify  oaQis. 

The  most  Important  qneatlon  tat  consider- 
ation is  whether  or  not  the  entry  of  the  ver- 
dict by  the  justice  of  the  peace  on  June  25, 
1010,  was  a  sufficient  compliance  with  the 
law's  requlronent  tiiat  the  judgment  shall 
be  entered.  Section  8^  of  the  Code  of  Civil 
Procedure  prorldes  that:  *^e  judgment  of 
a  justice  of  the  peace  must  be  entered  sub- 
stantially In  the  form  required  In  section 
067,  and  whK«  the  defendant  Is  subject  to 
arrest  and  Imprisonment  thereon*  the  tact 
mnat  be  stated  In  the  Judgment  No  judg^ 
moit  shall  have  effect  for  any  purpose  until 


so  entered."  The  last  sentence  was  added 
to  the  section  In  1907.  Respondent  contends 
that  by  the  addition  of  the  final  sentence  the 
Legislature  intended  to  place  appeals  from 
justices'  courts  upon  the  same  footing  as 
those  taken  from  judgments  of  the  superior 
court,  and  to  make  the  section  above  quoted 
analogous  to  section  664  of  the  same  Code. 
He  insists,  therefore,  that  an  appeal  tak«i 
from  a  Judgment  In  a  justice's  court  prior 
to  the  final  entry  of  such  judgment  Is  prema- 
ture, and  must  be  dismissed ;  citing  McHugh 
V.  Adklns,  117  Cal.  228,  49  Pac.  2 ;  Bell  v. 
Staacke,  187  Cal.  307,  70  Pac  171;  Estate 
of  More,  148  Gal.  493,  77  Pac.  407.  In  r^ly 
to  the  contention  tliat  the  memorandum  of 
the  Jury's  verdict  in  the  docket  Is  practically 
an  entry  of  the  judgment,  he  Insists  that 
since  section  667  of  the  Code  of  Civil  Pro- 
cedure, to  which  refer^ce  is  made  by  sec- 
tion 893  of  the  same  Code,  prescribes  the 
form  of  a  judgment  the  A>rm  has  become 
substance,  citing  Simmons  v.  McCarthy,  118 
Cal.  624,  50  Pac.  761.  Our  attention  Is  also 
called  to  the  fact  that  the  justice  Is  required 
to  enter  in  hla  docket  separately  "the  yer- 
diet  of  the  jury  and  when  received,"  and 
"the  judgment  of  the  court  specifying  the 
costs  Included  and  the  time  when  rendered." 
Subdivisions  8  and  9  of  section  911,  Code 
Civ.  Proc. 

Petitioner  calls  our  attention  to  Lynch  v. 
Kelly,  41  Cal.  238,  and  Montgomery  v.  Su- 
perior Court.  68  Gal.  407,  9  Pac  720,  as  hav- 
ing settled  the  question  here  presented.  But 
respondent  insists  that  those  decl^ons  are 
not  now  in  point  because  they  dealt  n'lth  the 
law  as  it  existed  before  the  mandatory  pro- 
vision contained  in  the  last  sentence  of  sec- 
tion 803,  Code  of  ClvU  Procedure,  bad  be- 
come a  part  of  that  section.  The  former 
case  was  one  in  which  there  was  an  attempt 
to  set  aside  a  sale,  made  undw  on  execu- 
tion issued  from  a  justice's  court,  on  the 
ground  that  no  fonual  entry  of  judgment 
had  been  made  prior  to  the  issuance  of  ex- 
ecution. Whether  there  could  be  an  appeal 
from  a  judgment  when  no  judgment  had 
been  entered  was  not  considered.  The  case 
of  Montgomery  v.  Superior  Court  supra,  was 
considered  by  the  District  Court  of  Appeal 
of  the  Third  appellate  district  In  the  recent 
case  of  June  r.  Superior  Cout,  116  Pac.  29S. 
The  court  vas  oonsidorbig  a  case  uactly 
like  the  one  before  us  in  the  particular 
that  an  attempted  appeal  from  a  judgment 
of  a  justice's  court  had  been  dismissed  for 
want  of  jurisdiction,  where  the  transcript'  of 
the  justice's  docket  showed  only  an  entry  of 
the  verdict  of  the  jury.  The  court,  by  Mr. 
Presiding  Justice  Chipman  said:  "Section 
974^  Code  of  Civil  Procedure,  provides  that: 
'Any  person  dissatisfied  with  a  judgment 
rendered  In  a  dvU  action  in  a  police  or  jus- 
tice's court  TBaaj  appeal  therefrom  to  the 
superior  court  of  the  county,  at  any  time 
within  thirty  days  after  the  roidlUon  of  the 
judgment'  And  the  notice  must  state  wheth- 
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er  'the  appeal  is  taken  from  the  whole  or  a 
part  of  the  Judgment*  Section  891,  Code  of 
Civil  Procedure,  reads;  'When  a  trial  by 
a  Jury  has  been  had,  Judgment  must  be  en- 
tered by  the  Justice  at  once,  In  conformity 
with  the  verdict'  And  the  judgment  'must 
l>e  ^tered  substantially  In  the  form  requir- 
ed in  section  six  hundred  and  sixty-seven. 

•  •  No  judgment  shall  have  effect  for 
nuy  purpose  until  so  entered.'  Section  803, 
Code  Civ.  Proc.  It  seems  to  us  tlmt  the  ap- 
peal was  prematurely  taken,  and  that  the 
superior  court  did  not  acquire  Jurisdiction 
thereby.  Montgomery  T.  Superior  Court,  08 
Cal.  407,  9  Pac.  720,  is  cited  by  petitioner  In 
support  of  the  claim  that  the  verdict  was  a 
Judgment,  within  ttie  meaning  of  the  statute. 
In  that  case  the  Justice's  docket  contained 
the  following  entry:  'Jury  fees  paid  by  de- 
fendant and  Judgment  entered  for  the  de- 
fendant for  costs  of  suit.  Defendant's  costs 
being  |25,  for  witness  and  jury  fees,  and 
also  the  sum  of  $1.75  for  constable  fees,  to- 
tal ?26.75.  PlalntiTs  costs  being  $17.*  It 
further  appears  that  the  petitioner  went  to 
trial  in  the  superior  court,  and,  without  ob- 
jection to  the  regularity  of  any  proceedings, 
defended  the  case  on  its  merits.  Said  the 
court:  'Having  thus  taken  the  chances  of 
obtaining  a  verdict  In  his  favor,  we  think  his 
objection  now  comes  too  late.'  It  was  also 
held  that  the  court  had  Jurisdiction,  because 
the  Justice's  record  showed  'that  a  Judgment 
had  been  entered  in  conformity  with  the  ver- 
dict, and  appears  to  be  in  all  respects  regu- 
lar and  sufficient'  We  do  not  think  that  the 
Justice  must  formulate  a  Judgment  with 
that  particularity  required  of  Judgments  re- 
quired to  be  entered  In  the  superior  court; 
but  that  he  should  make  some  entry  In  his 
docket,  showing  that  be  has  rendered  judg- 
ment On  the  verdict,  we  do  thUik  is  essen- 
tia) to  a  substantial  compliance  with  the 
statute.  His  duty  to  enter  Judgment  is  in 
a  sense  ministerial,  and  its  performance 
could  probably  be  enforced  by  maudate ; 
but  nevertheless  the  statute  requires  this  of 
hloi.  Until  such  entry  is  made,  there  is  no 
judgment  from  which  an  appeal  may  be  tak- 
en, and,  if  the  appeal  is  taken  before  the 
Justice  enters  judgment  on  the  verdict,  it 
confers  no  Jurisdiction  on  the  superior  court" 
We  see  no  escape  from  the  conclusion  reach- 
ed in  the  above  cose. 

Our  attention  has  been  called  to  the  dif- 
ference between  section  939  of  the  Code  of 
Civil  Procedure  and  section  974  of  the  same 
Code ;  the  one  providing  that  an  appeal  from 
a  judgment  in  a  court  of  record  may  not  be 
taken  until  after  the  entry  of  Judgment, 
while  the  time  for  an  appeal  from  a  judg- 
ment in  a  Justice's  court  begins  to  run  upon 
Its  rendition.  We  think  It  is  apparent  from 
an  examination  of  the  section  of  our  Code, 
relating  to  justices'  courts,  that  a  judgment 
therein  la  Dot  "roidered*'  until  it  is  "enter- 


ed." or  can  l^lly  be  held  to  be  "entered." 
There  is  no  other  way  of  "rendering"  a  judg- 
ment in  such  a  court.  See  sections  891,  892, 
and  803,  Code  Civ.  Proc.  It  Is  in  tliis  sense 
that  the  word  should  be  held  to  be  used  in 
section  974,  Code  of  Civil  Procedure.  Doubt- 
less it  is  the  Justice's  duty  to  enter  the  Judg- 
ment promptly.  Section  801,  Code  Civ.  Proc 
But,  until  he  does  so.  there  is  no  "rendition" 
of  the  Jadgment  In  the  sense  used  In  sec- 
tion 974.  If  he  refuse,  he  may  be  compelled 
to  oct. 

Our  conclusion  upon  the  point  discussed 
above  makes  It  uuuecessary  to  review  the 
other  questions  presented  by  the  record. 

I<et  the  writ  be  dlsmlased. 

We  concur:  ANGELLOTTI,  J.;  LORI- 
GAN,  J.;  SLOSS,  J.;  SHAW,  J.j  HEN- 
SHAW,  J. 


LANa  T.  ULLEY  &  THURSTON  CO.  et  aL 
(S.  P.  5.023.) 
(Supreme  Court  of  California.   Nov.  7,  1911.) 

Appkal  ard  Ebrob  (S  007*)— Recobd— Man- 
ner OF  Pbocurino. 
Code  Civ.  Proc.  §S  941a,  941b,  941c,  enacted 
by  St  1907,  p.  763,  authorizing  the  taking  of  an 
appeal  by  tne  filing  of  a  notice  of  appeal  in  the 
office  of  the  clerk  of  tlie  trial  court,  and  sec- 
tioDi  953a,  953b,  953c,  enacted  by  St  1907, 
p.  760,  providing  that  when  an  appeal  is  tak- 
en a  typewritten  transcript  may  oe  made  and 
filed,  are  independent,  and  where  an  appeal  is 
taken  nnder  the  first  Bections  appellant  may 
file  a  printed  transcript  and  copies  thereof  aa 
required  by  the  rules  of  the  Supreme  Coart, 
or  be  may  file  the  typewritten  transcript,  or 
where  be  takes  an  appeal  by  serving  and  fil- 
ing a  notice  of  appeal  and  undertaking,  aa  au- 
thorized by  section  940,  be  may  support  it  ei- 
ther by  a  transcript  prepared  and  filed  under 
sectfons  963a,  953b,  963c,  or  by  a  transcript 
printed  and  filed  as  directed  by  the  rules  of  to* 
Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  ud 
Error.  Dec.  Dig.  |  907.*] 

in  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Franc-isco;  J.  M. 
Seawell.  Judge. 

Action  by  Joaklm  Lang,  as  administrator 
of  Albert  Lang,  deceased,  against  the  Lill^ 
&  Thurston  Company  and  another.  From 
a  Judgment  for  defendants,  plaintiff  appeala. 
Motion  to  dismiss  appeal  denied. 

Costello  &  Costello,  for  appellant  Samuel 
Rosenheim  and  Bernard  Sllversteln,  tor  re- 
spondents. 

PER  CURIAM.  The  respondents  move  to 
dismiss  the  appeal  on  the  ground  that  no 
proper  transcript  on  appeal  was  filed  within 
the  time  allowed  by  the  rules  of  this  court 
The  appeal  Is  from  the  judgment  only. 

The  facts  upon  which  the  motion  to  dis- 
miss is  based  are  that  the  appeal  was  taken 
in  the  manner  provided  in  secttona  941a, 
041b,  and  941c  of  the  Code  of  Civil  Procedure; 
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that  tin  tnuuctlpt  Is  printed  and  filed  In 
this  court  In  accord  with  our  roles;  and  that 
no  notice  was  givoi  to  the  clerk  to  prepare 
a  transcript  on  appeal,  and  It  was  not  pre* 
pared  in  tbe  manner  prorided  in  sectiiHu 
9S3a,  9BSb,  and  968c  of  said  Code 

The  act  of  1907,  enacttng  seettons  Mia,  941b, 
and  941e  as  new  sections  of  the  Code  of  Civil 
Piocedore  (Stats.  1907,  p.  76S)>  provides  that 
an  appeal  may  be  taken  Iqr  the  filing  of  a 
notice  ct  appeal  in  the  office  of  the  <derk  of 
the  saperifMT  conrt  trader  this  mode  of  tak- 
ing an  appeal,  no  undertaking  on  appeal 
need  be  given,  and  the  notice  of  appeal  need 
not  be  served  upon  the  adverse  party. 

The  act  of  1907,  oiacting  sections  9BSa, 
963b,  and  96Sc  as  new  sectiona  of  said  Code 
(Stats.  1007,  p.  750),  provides  that,  when  an 
ai»peal  is  taken,  a  typewritten  transcript  on 
appeal  may  be  made  up,  as  therein  directed, 
and  may  be  filed  without  printed  copies. 

Tbeae  two  statutes  are  entirely  iudepend- 
ent  of  each  other.  If  an  appeal  Is  takm 
under  sections  941a,  941b,  and  041c,  the  appel- 
lant may  follow  it  up  by  filing  a  printed  tran- 
Boript  and  copies  thereof,  as  required  by  the 
rules  of  the  Supreme  Court,  or,  at  his  option, 
1^  filing  the  typewritten  transcript  authorte- 
ed  by  sectiouB  953a,  0G3b,  and  963c  Con- 
Tmely,  if  he  takes  fals  appeal  as  provided  in 
section  940,  Code  of  Civil  Procedure,  by  serv- 
ing and  filing  a  notice  of  appeal  and  undertak- 
ing on  appeal,  he  may  support  such  appeal 
either  by  a  transcript  prepared  and  filed  un- 
der sections  963a,  963b,  and  96Sc,  or  by  a 
transcript  printed  and  filed  as  was  customa- 
ry previous  to  the  enactment  of  those  sections 
and  as  directed  by  the  rules  of  this  court. 

The  consequence  Is  that  the  motion  of  the 
respondents  is  not  well  taken.  The  court  has 
Jurisdiction  of  the  appeal  by  the  flllns  of  a 
notice  either  under  section  940  or  under  sec- 
tions 0418,  etc,  and  tliat  jurisdiction  Is  not 
ousted  by  the  method  of  preparing  or  filing 
the  transcript  It  may  be  gotten  up  and  filed 
under  the  old  method  or  under  the  new  metb- 
od,  as  tbe  appellant  may  choose. 

The  motion  Is  denied. 


ERGO  V.  MERCED  FALLS  OAS  &  ELEC- 
TRIC CO.    (Sac.  1,751.) 
(Sopreme  Court  of  California.    Nov.  0,  1011.) 

1.  Masteb  AMD  Sebvart  (|  236*)— Tnjurt  to 

SuBVAnT— CONTBIBUTORY  NeqLIOBNCB. 
A  servant  who  momentaTily  forgets  a 
kaowD  dnoger,  merely  because  be  falls  to  exer- 
ds«  his  memory,  and  where  nothing  lias  happen- 
ed to  coafoae  or  distract  him,  is  guilty  of  con- 
tributory negligence,  precluding  a  recovery  for 
injuries  received  in  consequence  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  681;  Dec.  Dig.  |  236.*] 

2.  Master  and  Servant  (8  236*}— Injury  to 

SUIVANT— CONTBIBOTOBT  NEOUOENCE. 

Where  a  servant  koew  that  electric  wires 
of  his  master  were  dangerons,  and  that  for  that 
reason  be  deemed  it  necessary  to  avoid  them. 


and  that  his  coming  In -contact  ^rltfafthcia  pvav, 
not  due  to  ignorance  of'<he,'d&itg»;  pht^dlU^Ao 
his  forgetfuloess  at  the  moment  oi  doing's  piir- 
ticular  work  in  the  line  of  liis  service,  he  was. 
as  a  matter  of  law,  gnil^  (tf  contributory  neglt- 
genee. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  681;  De&  Dig.  1 286.*] 
3.  Trial  (|  206*)— Instructions— Conbtbuc- 

TION. 

A  part  of  an  instruction,  when  attacked  as 
declaring  an  erroneous  statement  of  law,  can- 
not be  taken  from  Its  context,  nor  separated 
from  the  other  iostmctiona  given;  bat  It  must 
be  construed  with  reference  to  the  entire  in- 
structions. 

1.  Note.— For  other  cases,  see  Trial,  C!euL 
Fg.  II  70S-717;  Dec.  Dig.  |296.*] 

In  Bank.  Appeal  from  Superior  Couit, 
Merced  County;  L.  W.  Fulkerth,  Judge. 

Action  by  D.  J.  Ergo  against  the  Merced 
Falls  Gas  &  Electric  Company.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  'deny- 
ing a  new  trial,  defendant  appeals.  Reversed. 

F.  Q.  Ostrander  and  C.  H.  Wilson,  for  ap- 
pellant  F.  W.  Henderson,  for  re^ndent. 

PER  CURIAM.  The  defendant  has  appeal- 
ed from  the  Judgment  below,  and  also  from 
an  order  denying  a  new  trial. 

Plaintiff  sued  to  recover  damages  caused 
by  an  electric  shock  received  by  him  while 
he  was  In  the  service  of  the  defendant  The 
basis  of  his  complaint  is  that  he  was  directed 
by  defendant  to  work  In  a  place  where  be 
would  be  in  close  proximity  to  tbe  defend- 
ant's wires,  charged  with  a  high  power  niid 
dangerous  electric  current,  and  that  defeuil- 
ant  negligently  failed  to  inform  him  that  the 
electricity  was  then  turned  on  to  the  wires, 
or  of  the  dangers  therefrom;  that  be  did  not 
know  the  current  was  on,  and  was  ignorant 
of  the  dangers  thereof  and  of  the  means  of 
avoiding  shocks  therefrom;  aod  that,  while 
working  in  that  place  as  directed,  he  received 
a  severe  shock  of  electricity  from  said  wires, 
causing  the  damage  sued  for. 

The  defendant  denied  that  It  bad  directed 
the  plaintiff  to  work  in  the  dangerous  place 
allied,  and  allied  that  It  gave  the  plain- 
tiff directions  to  avoid  the  wires  In  question, 
and  instructed  him  in  regard  to  the  dangers 
from  tbe  electricity  carried  by  them;  and 
that  the  accident  was  caused  by  bis  ftiUiug 
to  observe  due  care  with  respect  thereto, 
while  in  proximity  to  the  wires.  Inasmuch 
as  we  have  conclnded  that  tbe  latter  defense 
Is  established  by  the  plaintiff's  own  testi- 
mony, we  shall  not  refer  to  the  place  iu 
which  be  was  at  work  further  than  is  nec- 
essary to  elucidate  his  testimony. 

The  defendant  is  supplying  electricity  to 
the  city  of  Merced  and  its  luhabltante  by 
electricity  from  a  generating  plant  at  Merced 
Falls,  on  tbe  Merced  river.  It  is  carried  on 
three  wires  to  a  transformer  house  in  Mer- 
ced, whence  it  is  distributed  to  the  consum- 
ers. The  accident  occnrred  at  the  transform- 
er house,  which  was  then  in  course  of  con- 
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.'StrpcUoai  .Fl^lvUtf  w&i  working  for  defend- 
•a)i(;«i '«:pliii]liMr8-' helper,  potting  water 
pipes  In  said  transformer  honse  to  connect 
wltb  perforated  cooling  pipes  on  tiie  roof 
thereof.  The  house  had  three  roofs,  but  we 
are  concerned  with  only  two,  which  we  shall 
call  the  main  roof  and  the  upper  roof.  The 
main  roof  covers  the  entire  house.  The  up- 
per roof  coTers  only  eif^t  feet  In  width  of 
the  main  roof,  four  feet  on  each  side  of  the 
comb  thereof,  and  Is  nearly  five  feet  above 
the  main  roof,  with  walls  extending  from  its 
eaves  down  to  the  main  roof,  both  at  the 
ends  and  sides.  The  cooling  pipes  were  sit- 
uated on  the  upper  roof,  one  on  each  side 
of  the  crest  The  plaintiff  and  a  plumber 
named  Bone  were  laying  pipes  to  connect  the 
water  main  with-  these  cooling  pipes.  The 
three  power  wires,  from  one  of  which  plain- 
tiff received  the  shock,  extend  from  a  pole 
near  the  south  end  of  the  house  into  the 
space  betwe^  the  two  roofs,  and  were  there 
fastened  to  three  insulators,  15  Inches  apart, 
on  a  cross  arm,  from  which  they  were  carried 
to  the  transformers.  As  plaintiff  understood 
and  undertook  to  execute  the  directions  of 
the  defradant  with  respect  to  the  manner  of 
attaching  these  connecting  pipes,  it  was 
necessary  to  run  the  pipe  into  the  space  be- 
tween these  two  roofs,  and  there,  by  m^ns 
of  an  elbow,  continue  it  by  a  so-called  stand- 
pipe,  about  five  feet  long,  through  ttie  roof 
to  a  connectlim  with  the  cooling  pipes.  ,It 
was  while  be  was  engaged  In  atta^ing  this 
Btandplpe  to  the  elbow  below,  after  it  had 
been  handed  to  him  by  Bone,  who  was  on  the 
upper  roof  abov^  through  a  hole  which  Bcme 
had  made  in  the  roof  for  that  purpose,  that 
U>e  plaintiff  recrtved  the  Injury.  On  tJie 
north  eaU  of  the  taons<s  tb&n  were  other 
wires  passing  from  the  houses,  for  the  dls- 
trlbntlott  of  the  current. 

In  answer  to  special  Interrogatories,  the 
Jury  found  that  the  plaintiff  believed  that 
the  wires  at  the  point  where  he  was  then 
engaged  were  free  from  electric  current  and 
harmless,  and  that  he  had  not  been  warned 
of  tiie  danger  which  might  result  from  ctnu- 
Ing  In  contact  with  said  wires  sufficiently 
to  enable  him  to  appreciate  the  extent  of 
file  danger.  It  also  found  specially  that 
be  bad  not  been  warned  to  be  car^l  of  said 
wires.  In  view  of  the  evidence,  this  finding 
most  have  been  intended  to  mean  that  he 
had  not  been  warned  to  be  carefol  with  re- 
«pect  te  ttie  wires  altering  the  south  end  of 
the  honsfr  The  evSdoice  showed  without 
conflict  that  he  had  been  warned  with  r^rd 
to  the  wires  at  tJae  north  end. 

In  regard  to  the  warning  given  to  him  by 
the  defendant,  plalntifTs  teflUmcaiy  was  as 
follows:  One  Parker,  defendant's  foreman  in 
charge  of  a  gang  of  mra  laying  water  maliu, 
directed  Bone  and  the  pbtntlff  how  th^ 
should  lay  the  pipes.  In  doing  so,  he  first 
placed  a  ladder  at  the  north  aid  of  the  house, 
going  np  the  laddw  to  the  tt^  of  the  roof; 
plaintiff  following  next  np  fh»  ladder,  and 


Bone  coming  last  The  wires  passing  out  of 
the  north  end  of  the  house  came  within  about 
18  inches  of  the  ladder.  As  they  ascended 
the  ladder,  Parker  said,  "Look  out  for  the 
wires."  These  wires  were  thai  in  plain 
sigbt,  and  no  others  were  visible  'from  that 
point.  This  was  the  only  warning  that  was 
given  to  the  plaintiff.  Parker,  it  Is  true, 
said  that  he  told  Bodo  and  Ergo  how  to  lay 
the  pipes,  and  directed  tbem  "to  keep  away 
from  all  wires,  as  they  were  dangerous."  In 
view  of  the  verdict  in  favor  of  the  plaintiff, 
we  must  regard  the  plaintiff's  testimony  on 
this  subject  as  correct,  so  far  as  it  Is  incon- 
sistent with  that  of  Parker.  It  may  be  con- 
ceded that  this  warning  would  not  iiave  been 
Bufflcient  to  a  person  who  was  himself  ignor- 
ant of  the  characteristics  or  dangers  of  elec- 
tricity when  carried  on  such  wires.  It  ap- 
pears, howevw,  from  the  whole  of  the  plain- 
tiff's testimony  that  he  was  not  so  ignorant 
as  to  be  unaware  of  this  danger,  although  be 
mdeavored  to  impress  the  Jury  with  the  fact 
ttiat  he  was.  The  pleadings  admit  that  at 
that  time  he  was  23  years  of  age. 

His  testimony  In  chief  on  this  point  was  in 
effect  as  follows:  At  the  time  he  went  into 
the  space  betwem  the  roofs  to  attach  the 
standplpe,  he  did  not  know  that  there  was  a 
current  ct  electricity  passing  over  the  wires 
at  that  aiA  of  the  building,  and  did  not  think 
that  there  was.  He  did  not  know  what  the 
wires  were  He  knew  they  bad  nothing  but 
common  wire.  He  did  not  know  that  there 
were  any  electric  wires,  or  anything  about  the 
wires,  or  that  there  were  wires  conducting 
the  tfectrldty  from  the  plant  of  the  defend- 
ant to  the  transformer.  He  had  never  bad 
any  experience  In  tfectrlcal  woric,  and  knew 
nothing  aboat  the  i?«Ti«|iiwg  of  electrical 
wires. 

His  testimony  on  cross-examination  was 
as  follows:  When  12  years  of  age  be  went 
to  work  as  cashboy  in  a  big  Chicago  depart- 
moit  store,  which  was  l^chted  br  electricity. 
The  city  of  Ghlca^t  was  also  lighted  by  elec- 
tricity at  that  time.  He  knew  that  electrici- 
ty furnished  light,  but  did  not  know  It 
caused  the  light  He  bad  never  heard  that 
and  had  never  paid  any  attention  to  it  He 
liad  lived  six  months  In  Alameda,  which 
city  was  lighted  by  electricity,  end  had  elec- 
tric cars  running.  He  had  ridden  on  them 
often,  and  had  seen  the  motormen  stop  and 
start  the  cars,  but  bad  never  asked  any 
questions  about  it,  and  did  not  know  how 
they  were  propelled.  He  had  seen  them 
climb  the  hills  in  San  Francisco,  and  had 
thought  it  singular  that  th^  could  do  it 
without  horsey  but  made  no  Inquiry,  and 
knew  not  how  it  was  done,  nor  what  the 
power  was.  The  dty  of  Merced  was  lifted 
with  electricity,  and  he  had  lived  there  four 
or  five  years  Immediately  prior  to  the  ac- 
cidait  Bto  had  seen  pumps  workli^  In 
Herced  wltb  wires  connecting  with  them, 
but  did  not  make  any  inquiry  about  than. 
He  was  abscdutely  ignorant  of  what  Is  meant 
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a  cnrrent  of  electricity,  or  a  live  wire,  and 
be  ffld  not  know  that  electric  wires  carried 
a  force  of  electricity  or  power  that  waa 
used  for  power  and  lights.  When  he  was 
cautioned  to  look  ont  for  the  wlree,  he  nnder- 
fltood  that  It  waa  dangerons  to  oome  in  con- 
tact with  Uiem,  and  that  he  mnst  fceep  away 
from  them.  When  Parker  showed  him  how 
to  lay  the  pipe  at  the  sonth  end  of  the  buUd- 
Ing,  where  the  Injury  occurred,  he  gave  no 
warning  to  be  caiefnl  of  the  wires.  When 
be  went  in  between  the  two  roofs  to  attach 
the  standplpe,  be  saw  the  three  wires  lead- 
ing In  there,  and  waa  oarefal  to  avoid  them.. 
Being  asked  "Why?^  he  saU,  "In  com  thODs 
was  electricity  in  than,  and'  in  case  there 
was  not,"  and  added  that  if  there  was  he 
wonid  avoid  the  wire,  but  that  he  did  not 
know  that  it  wonld  be  dangerous  if  be  came 
in  contact  -wtOk  it,  nor  whether  the  cantiw 
glTOi  applied  to  the  wires  at  the  sonth 
end  or  not  At  tlie  moment  he  waa  attaching 
the  standplpe  to  the  elbow,  be  did  not 
any  attentim  bow  dose  he  was  to  the  near- 
est  wire.  He  was  then  bosy  getting  the 
pipe  together,  and  wanted  to  be  qnlck.  be- 
cause he  end  Bone  had  been  told  that  they 
were  slow,  and  that  they  were  to  hurry  the 
work.  This,  he  aapposed,  caused  htm  to  for- 
get everything  about  the  wires  at  the  moment 
of  adjusting  the  pipe,  although  he  had 
thought  of  them  a  moment  befma  He  saw 
the  wires  above  liim  after  he  got  In  be- 
twem  the  roofs,  but  when  Bone  passed  the 
I^ce  of  pipe  through  the  hole  in  the  roof 
down  to  blm  he  took  Ikold  of  it,  and  th«a  the 
wires  passed  out  of  liis  mind  entirely.  He 
attonpted  to  Insert  the  pipe  Into  the  elbow, 
received  the  electric  shock,  and  was  render- 
ed unconsdoUB.  The  Jury  found  that  the 
piece  of  Btandp^  in  order  to  extend  from 
the  roof  above  to  the  elbow,  must  be  passed 
within  7  inches  of  (me  or  more  of  the  wires. 

[1,2]  It  is  obvious  from  this  testimony 
that  the  defendant  was  aware  of  the  fact 
that  the  wlrea  at  the  souUi  end  of  the  trans- 
former house  were  dangmus,  and  that  for 
that  reason  Ite  deemed  it  necessary  to  avoid 
them,  and  that  his  coming  in  contact  with 
them  was  not  due  to  ignorance  of  the  danger, 
but  to  bis  forgetfulness  thereof  at  the  mo- 
ment of  attaching  the  pipe.  The  case  Is  not 
like  GIraudt  v.  Electric  Imp.  Co.,  107  Cal. 
126,  40  Pac.  106,  28  L.  R.  A.  596,  48  Am. 
St  Bep.  11^  and  similar  cases,  where  it  is 
said  that  a  momentary  failure  to  recollect 
something  which  had  been  observed  some 
time  In  the  past  whei  there  Is  no  reason 
or  occasion  to  take  note  of  it  does  not  &s 
matter  of  law,  constitute  negligence,  but 
may  or  may  not  be  negligence  In  fact  ac- 
cording to  the  drcumstances,  and  that  In 
such  a  case  it  Is  for  the  jury  to  consider 
whether  or  not  tt  was  negligence.  There 
was  nothing  onusual  or  unei}>ected  In  the 
work  the  plaintiff  was  then  doing.  The 
complaint  that  they  were  slow  and  the  order 
to  hurry  up  was  made  to  them  la  the  ofterf 


noon  of  the  previous  day.  Then  was  no 
emei^ncy  or  unexpected  event  at  the  mo- 
ment of  attaching  the  pipe  to  confuse  or 
agitate  him;  no  sudden  necessity  tot  haste 
or  hurry  in  that  particular  operation,  or 
at  that  moment  to  distract  his  attention 
from  the  wires.  He  had  them  in  mind  tbe 
moment  before,  and  avoided  tbem.  It  Is 
nei^igraioe  tox  one  thus  to  remember  and 
avoid  a  known  dangw  in  one  moment  and 
foi^et  It  tlie  next  when  nothing  has  hap- 
pened to  confuse  or  distract  him,  or  cause 
sudi  forgetfulness,  except  his  own  failure  to 
exercise  his  memory.  The  case  Is  not  one 
of  tbe  exceptional  kind,  in  which  such  for- 
getfulness may  not  he  incompatible  with 
reasonable  care.  Brett  v.  Frank,  153  Gal. 
272,  94  Pa&  1051.  It  follows  therefore  that 
the  Injury  the  plalntUf  received  was  caused 
in  part  at  least  by  his  own  contributory  ueg- 
llgence.  Such  being  the  case,  be  cannot  re- 
cover from  tbe  defendant  the  damages  caus- 
ed thereby. 

[3]  The  defendant  clabns  that  the  court 
erred  in  Instructli^  the  Jury  as  to  what  con- 
stitutes a  preponderance  of  tbe^ldence.  A 
part  of  the  Instruction  complained  of  la  as 
follows:  "If  the  weight  of  all  the  evidence 
in  the  case  tending  to  prove  the  fact  Is  of 
greater  weight  than  all  tbe  evidence  tending 
to  disprove  the  fact  then  the  fiict  is  said  to 
be  proven  by  a  preponderance  of  the  evi- 
dence." This  pasB^e  taken  alone  Is  errone- 
ous. It  is  obvious  that  the  evidence  tending 
to  prove  a  fact  might  be  so  slight  that  it 
would  fail  to  satisfy  the  Jury  of  the  existence 
of  the  fact  snd  yet  It  might  be  of  greater 
wdght  than  other  evidence  Introduced,  which 
would  tend  to  disprove  the  Qict  In  such 
case  the  fact  conld  not  be  said  to  be  proven, 
either  by  a  preponderance  of  the  evidence  or 
at  all.  But  this  passage  cannot  be  thus  tak- 
en from  the  context  nor  separated  from  the 
other  InstructlonB  given.  It  waa  contained 
in  an  instruction  pointing  out  to  the  Jury 
the  difference  between  the  proof,  beyond  a 
reasonable  doubt  that  waa  necessary  to  Jus- 
tify a  convictim  In  a  criminal  case,  and  the 
proof  by  a  ivepoiulerance  of  the  evidence, 
necessary  in  a  clvU  case.  In  instruction  10, 
given  at  the  request  of  the  defendant  the 
court  ctmrged  that:  '^e  rules  applicable  to 
a  case  of  this  character  cannot  be  givoi  you 
in  a  idngle  sentence  and  that  there  must 
necessarily  be  many  exceptions  and  modifl- 
cationa  to  many  of  the  rules  of  law  that  I 
give  to  yon.  For  that  reason,  yon  must  con- 
sider this  charge  as  a  whole,  and  so  aiq>ly  It 
as  a  whole  to  all  tbe  evldoioe  In  this  case. 
You  are  not  at  liberty  to  Judge  the  evidence 
by  some  single  rule  that  you  may  out 
from  this  charge,  and  which  seems  to  meet 
with  your  approval,  but  you  mnst  Judge  tlie 
evidence  1^  all  of  the  rules,  with  th^  ex- 
ceptions and  modlflntions,  as  I  give  them  to 
you  in  this  charge.**  Other  instructions  de- 
clare that  all  the  facte  necessary  to  establish 
the  plalntUTs  caae  must  be  proven  by  a  ^e- 
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ptmdeiance  of  the  erMaice.  InBtructlon  SI. 
KlTen  at  the  reanest  of  fiie  defendant,  waa 
in  part  as  foUowa:  Tbe  burden  of  proving 
carelessnesa  or  nesllsence  rests  on  the  platat* 
tiff,  and  In  this  case,  before  idaintlfl  Is  enti- 
tled to  yoor  verdict,  he  must  produce  a  pre- 
ponderance of  tbe  evidence;  that  Is  to  say. 
sliow  to  a  moral  certainty,  or,  In  other  words, 
Introduce  tiiat  degree  of  proof  that  produces 
convlctton  In  an  unprejudiced  mind,  that  the 
defmdant  was  guilty  of  carelessness  or  n^- 
Ilgence  directly  causing  the  accident  and  In- 
Jury  complained  of .  *  *  *  AU  that  Is  re- 
quired of  defmdant  Is  that  tt  produce  evi- 
dence enough  to  offset  the  effect  of  plaintiff's 
OTldence,  and  If,  at  the  end  of  tbe  case,  the 
plaintiff  has  not  shown  by  a  preponderance 
of  evidence  that  the  defendant  was  guilty 
of  carelessness  or  n^lgence  directly  causlug 
the  accident  or  Injury  complained  of,  or  If 
the  evidence  Is  equally  balanced,  or  If  you 
are  satisfied  from  the  evidence  that  the  acci- 
dent was  due  to  tbe  careleesness  or  n^li- 
gence  of  the  plaintiff,  or  that  by  tbe  exercise 
of  ordinary  care  plaintiff  could  have  guarded 
against  or  prevented  the  same,  tbeo.  I  histroct 
you  that  your  verdict  In  tills  case  must  be 
In  favor  of  the  defendant"  In  view  of  these 
lattOT  Instruction^  we  cannot  say  that  the 
passage  fnnn  the  instruction  first  quoted 
would  have  been  sufficiently  Injurious  of  It- 
self to  tiave  Justified  the  reversal  of  the  or- 
der denying  a  new  trial.  But  for  the  reasons 
heretofore  given  the  motion  should  have  been 
granted. 

The  Judgment  and  orda  are  reversed. 


MARRB  St  al.  r.  UNION  OIL  CO.  OF  CAL- 
IFORNIA et  al.   (Civ.  809.) 

(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia. Oct.  2,  1911.  Bebearinx  Denied 
Not.  1,  1011.  Denied  hj  Supreme  Court  Dec. 
1,  1911.) 

1.  iNJURcnoN  (1 135*)— Rkuedt  in  Dahaobb 
— Dbnial. 

Where  an  owner  of  land  granted  defendant 
the  rtght  to  lay  pipe  lines  for  carrying  oil  and 
telephone  and  telegraph  lineA,  to  be  used  id 
coonectlon  with  the  operation  of  such  pipe 
lines,  and  defendant  was  not  Insolvent,  it  waa 
not  an  abuse  of  discretion  to  refuse  a  prelim- 
inary Injunction  restraining  the  laying  of  the 
pipe  lluea,  on  the  ground  that  they  were  to  be 
used  to  carry  water,  and  not  petrolenm,  where 
ia  tbe  affldnrits  of  defendant  It  was  stated  that 
the  pipe  line  would  be  used  to  transport  oil 
and  its  products,  and  other  fluids  defendant 
might  require  in  the  conduct  of  ita  bnsiness. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  I  135.*] 

2.  Appeal  aro  Ebbob  (|  9S4*)— Discbetion 
OF  Tbial  Ck>Trai— iKjuncnoHs. 

The  issuance  of  a  preliminary  injanction 
rests  in  the  discretion  of  the  trial  coart,  and 
wtU  not  be  interfered  with  In  the  absence  of 
an  abuse  of  such  discretion. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  8818-3821;  Dec  Dig.  { 
AM.*] 


A^ieal  from  Sopnior  Ooart,  San  Ijuls 
Obispo  (bounty;  B.  P.  Unangst,  Judge. 

Action  by  Gaspar  O.  Miarre,  Individually 
and  as  administrator  with  tbe  wUl  annexed 
of  tSiB  estate  of  Lulgl  Marre,  and  another, 
against  tbe  Union  Oil  Company  of  California 
and  another.  From  an  order  vacating  a 
temporary  restraining  order,  plahitiffs  ap- 
peal. Affirmed. 

S.  T.  Wright,  for  appellanti.    Paul  M. 

Gregg,  for  respondents. 

JAMES,  J.  [1]  Plalntlffa  brought  this  ac- 
tion for  the  purpose  of  securing  an  Injunc- 
tion to  prevent  defoidanta  from  laying  a  pipe 
line  along  and  across  a  certain  strip  of  land 
in  the  county  of  San  Luis  Obispo  for  use  In 
the  conveyance  of  water.  Upon  tbe  filing  of 
a  verified  complaint  an  order  was  Issued  to 
defendants  requiring  tbem  to  appear  before 
tbe  court,  and  show  cause  why  an  Injunction 
pendente  lite  should  not  be  granted.  A  tem- 
porary restraining  order  was  made  to  pre> 
vent  tbe  doing  of  the  acts  alleged  as  being 
threatened  to  t>e  done  on  the  part  of  defend- 
ants. Tbe  matter  came  on  to  be  heard,  the 
plalntUb  resting  their  application  upon  a'n 
amended  complaint  filed  at  the  time  of  the 
bearing  on  tbe  order  to  show  cause.  De- 
defendant  resisted  the  application  for  a  t&n- 
porary  Injunction,  and  filed  in  evidence  two 
affidavits  and  two  certain  deeds,  whereupon 
the  court  denied  said  application  aud  va- 
cated the  temporary  restraining  order  there- 
tofore made.  From  this  ordw  the  plaintiffs 
have  appealed. 

It  appears  without  dispute  by  the  amraided 
complaint  of  plaintiffs,  and  the  affidavits 
submitted  on  tbe  part  of  defendants,  that 
tbe  strip  of  land  along  which  tbe  pipe  line 
was  threatened  to  be  constructed  was  In- 
cluded within  a  certain  right  of  way  ac- 
quired for  railroad  purposes  In  1883  by  the 
Padfie  Coast  Ballvniy  Company,  and  over 
which  said  company  was  then  operating  a 
line  of  railroad.  Tbe  fee  title  to  this  land 
was  admittedly  in  the  estate  of  Lnigl  Marre. 
deceased,  represented  by  the  plaintiff  Gaspar 
O.  Marre  as  administrator  thereof.  In  Jan- 
uary, 1906,  plaintiff  Gaspar  O.  Mnrre  as  ad- 
ministrator, after  due  proceedings  had  au- 
thorising talm  BO  to  do,  deeded  to  the  defend- 
ant corporation  certain  lands,  said  deed  In- 
cluding within  Its  terms  a  grant  of  a  right 
of  way  to  defendant  across  and  along  land 
which  Included  tbe  right  of  vray  theretofore 
granted  to  the  Pacific  Coast  Railway  Com- 
pany. This  latter  grant  authorized  defendant 
to  "lay  pipe  lines  for  the  carrying  of  petrole- 
um oil  and  Its  by-producta,  and  t^^hooe  and 
tel^raph  lines  to  be  used  la  connection  with 
the  operation  and  malntenan<»  of  said  pipe 
lines."  over  and  along  the  property  Just 
mentioned.  The  contention  of  plaintiffs  is 
that  they  were  entitled  to  a  temporary  in- 
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Junction  because  It  wai  not  denied  on  tbe 
part  of  deCwdant  that  tite  use  to  wtdcb  the 
pipe  Une  about  to  be  constmcted  by  it  vai 
to  be  put  was  to  hare  water  conveyed 
tbroojEb  the  eame  and  not  petroleum  oil  or 
any  of  its  tgr-prodactB.  Xt  seonS  very  (dear 
to  na  fnnn  the  recital*  in  the  deed  of  con- 
v^ance  by  which  tiie  rl^t  of  way  for  pipe 
lines  was  acquired  \sj  defendant  that  the 
uses  fbr  which  the  way  was  granted  did  not 
lu^ude  the  use  of  a  pipe  line  for  the  oonr^- 
■nce  of  water.  However,  in  one  of  the  affi- 
dsTlta  submitted  on  the  part  of  defendant, 
tbe  foUowli^  statement  appears:  "That  for 
tbe  purpose  ot  transporting  oil  and  its  prod- 
nets,  and  for  the  purpose  of  transporting 
such  other  fluids  as  It  may  reqnlrb  In  the 
proper  conduct  of  its  business  and  have  the 
right  to  transport  by  means  of  pipe  ilaes, 
said  defendsnt  is  now  engsged  In  construct' 
Ing  a  fbur-lnch  pipe  line,  tnm  Port  San  Luis 
to  Its  said  lands  at  Avlla,  which  said  pipe 
line  is  to  be  constructed  of  standard  wrought 
iron  capable  of  standing  high  pressnr^  and 
is  adapted  to  and  espable  of  being  used  for 
the  transportation  of  any  and  all  fluid  sub- 
stances." With  this  affldartt  before  It,  tbe 
trial  court  then  had  evidence  that  a  part  at 
least  of  the  uses  to  whldi  the  pipe  line  was 
to  be  put  were  those  which  could  properly 
be  claimed  as  the  right  of  defoidant  under 
the  tonus  of  the  conveyance  made  to  it 
It  may  be  said  that  there  was  no  sufficient 
denial  of  the  fiict  asserted  1^  plaintiffs,  that 
smong  other  uses  the  defendant  proposed  to 
have  wster  conveyed  through  said  pipe  line. 
The  relief  asked  for  in  tbe  action  included 
an  Injunction  to  restrain  the  Isying  of  the 
pipe,  ss  well  ss  the  transportation  of  watw 
Uierethron^  Upon  the  evidence  before  it 
the  court  was  Justified  in  concluding  that 
tbere  was  Insuffldent  ground  to  wtltle  plaln- 
tUb  to  an  injunctltm  to  prevent  the  laying  of 
Ote  pipe.  While  it  may  be  admitted  that,  If 
the  fiu!ts  ss  shown  to  the  court  had  constitut- 
ed tbe  whole  ot  the  evidmce  considered  npon 
a  final  trial  of  the  action,  a  sufficient  ehowing 
would  then  be  made  out  to  entitle  plaintiffs 
to  an  injunction  to  prevent  water  from  being 
conveyed  through  the  pipe  line  constructed 
In  the  manner  proposed  by  defendant  Still 
it  cannot  be  said  that  in  dmylng  the  tempora- 
ry writ  the  trial  court  abused  the  discretion 
committed  to  it  It  does  not  appear  that  de- 
fendant is  insolvent  or  ceuld  not  respond  to 
a  claim  for  any  damsgea  which  might  be 
caused  to  plaintlCb  by  the  commls^n  of  any 
of  tbe  acts  complained  of  pending  trial  of  the 
action,  nor  that  any  judgment  which  the 
court  might  finally  make  In  favor  of  the  plain- 
tiffs would  be  rendoed  iueffectual  because  of 
tbe  tsUnre  of  the  court  to  Issue  a  temporary 
injunction. 

[2]  It  is  uniformly  held  that  tbe  matter  of 
the  issusnce  of  a  preliminary  injunction  Is 
one  resting  In  the  sound  discretion  of  the 


court  and  that  an  antellate  court  will  not  in- 
terfisre  with  the  action  of  the  trial  Judge  in 
such  a  case^  except  where  a  palpable  abuse  of 
discretion  Is  shown,  Patterson  v.  Board  of 
Supervisors,  50  Cal.  S44;  Efford  r.  South 
Padfie  a  R.  B.  Co.,  62  Csl.  277;  White  v. 
Nunan.  60  Oal.  406;  Blgelow  v.  City  of  Los 
Angeles,  86  Cal.  614,  24  Pac.  778;  Marks  v. 
Wetnstock,  Lubin  &  Co.,  121  Cal.  S3,  53  Pac. 
862. 

The  order  is  alOrmed. 


We  concur:  AIIiliN,  P.  X;  SHAW,  J. 


BBBO  V.  McARTHUR  et  aL   (Civ.  909.) 
(Dlfltrlet  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Oct,  2, 1911.) 

1.  GUAIAHIT    (I  4*)— OOHTBAOIB— liUBILITT 
IHCURKKD. 

A  contract  for  an  exchange  of  lands  sinied 
by  defendant  and  codefendant  reiluired  defend- 
ant to  execote  a  note  as  a  gaaranty  that  the 
other  party  would  realize  tbe  amount  of  a  note 
out  of  certain  personalty.  Beld,  that  any  lia- 
bility against  codefendant  concerning  the  note 
is  limited  to  liability  upon  defendant's  failure 
to  execute  the  note,  and  that  codefendant  U 
not  a  guarantor  of  the  payment  thereof. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Gent.  Dig.  tf  ^  i  Dec.  Dig.  |  4.*] 

2.  GovBTs  a  109*)  —  Jdbisoiction  —  AVOUItT 

IN  CONTBOVEBSY. 

Where  a  complaint  contains  a  count  not 
stating  a  cause  of  action,  and  the  remaining 
counts  d«nand  an  sggreoate  snm  of  less  than 
$300,  tbe  superior  court  has  no  Jurisdiction. 

SEA.  Note.— Fot  other  cases,  see  Courts,  Cent 
t.  11  413-486;  Dec.  DiTf  109.*] 

3.  PLEADiica  (I  238*)— Amendment— Right  to 
Amend. 

Leave  to  amend  a  complaint  is  properly 
refused  where  ft  is  clear  that  by  no  amend- 
ment could  a  sufficient  cause  of  action  be  stat- 
ed within  the  court's  jurisdiction. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Dec  Dig.  I  238.*] 

Appeal  from  Superior  Court  Los  Angeles 
Oounty;  Leon  F.  Moss,  Judge. 

Action  by  George  Reeg  against  Mrs.  L.  M. 
McArthnr  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Hanson,  Hackler  ft  Heath,  for  appelant 
il.  B.  C  Ifunday,  for  respondents. 

JAMES,  J.  [1]  TbSa  action  wu  brought 
by  plaintiff  to,  recover  certain  sums  of  money 
from  the  defendants;  separate  causes  of  ac- 
tion being  set  forth  In  four  different  counts 
in  the  amended  complaint  These  alleged 
causes  of  action  were  founded  npon  an 
agreement  entered  into  between  plalotlff  and 
defendants^  whereby  certain  real  property 
in  the  state  of  Minnesota  belonging  to  G.  W. 
HcArthur  was  agreed  to  be  exchanged  for 
certain  real  property  belonging  to  one  Mary 
K.  Reeg,  which  was  located  in  the  county  of 
Los  Angeles.    The  plaintiff,  George  Reeg. 
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pTosecQted  this  action  as  the  asBlgnee  of  the 
Bald  Mary  K.  Beeg.  A  denmrrer  to  the 
amended  complaint  Interposed  on  behalf  of 
defendant  Mrs.  L.  M.  McArthur  was  suBtain- 
ed  by  the  court  without  leave  to  amend,  and 
judgment  followed  accordingly.  From  this 
Judgment  plalntlCt  appeals. 

The  agreement  for  the  exchange  of  the  real 
property  is  attached  to  the  amendeS  com- 
plaint as  an  exhibit,  and  recites  the  conditions 
which  were  to  affect  the  transaction.  Among 
other  things,  It  is  provided  that  the  title  to 
the  land  of  G.  W.  McArthur  was  to  be  con- 
veyed clear,  except  that  a  certain  mortgage 
of  $3,000  was  to  be  assumed  by  Mary  K. 
Reeg,  and  the  following  condition  was  then 
Inserted  In  the  agreement:  "Said  C.  W.  Mc- 
Arthur to  execute  a  note  for  $500  payable  on 
or  before  1  yr.  after  date.  Said  note  is  to  be 
given  as  a  guarantee  that  she  (meaning  Mary 
K.  Reeg)  will  receive  $500  out  of  person  prop- 
erty such  as  bay,  grain,  horse  and  bnggy  and 
amt  of  rent  still  due  from  tenant,  all  of 
which  is  now  on  the  1st  above  des.  piece  of 
property."  The  agreement  was  signed  by  O. 
W.  McArthur,  the  latter  also  affixing  the 
name  of  L.  M.  McArthur  thereto,  which  we 
must  assume  was  done  with  authority  of  the 
latter.  The  first  cause  of  action  set  out  In  the 
complaint  refers  to  the  matter  of  price  ol>- 
talned  for  the  personal  property,  and  It  Is 
there  allied  that  $40  only  was  all  that  Mary 
K.  Reeg  received  upon  a  sale  of  said  person- 
al property,  leaving  a  balance  of  $460  which 
it  was  alleged  was  due  from  defendants  on 
that  account  In  the  cause  of  action  referred 
to  it  Is  alleged  that  the  defendant  G.  W. 
McArthur  executed  the  $500  note  In  accord- 
ance with  the  terms  of  the  agreement.  If 
the  defendant  Mrs.  L.  M.  McArthur  had  any 
Uabillty  Imposed  upon  her  with  respect  to 
this  promissory  note,  It  was  only  a  liability 
which  might  accrue  upon  the  failure  of  G.  W. 
McArthur  to  execute  the  note  which  he  had 
agreed  to  execute.  Under  none  of  the  condi- 
tions stated  in  the  writing,  can  It  be  said 
that  Mrs.  L.  M.  McArthur  became  a  guaran- 
tor of  the  payment  of  the  note  of  G.  W.  Mc- 
Arthur. The  amraded  complaint,  therefore, 
considering  the  first  count  thereof  alone,  stat- 
ed no  cause  of  action  against  defendant  L.  M. 
McArthur,  and  the  'demurrer  thereto  was 
properly  sustained  by  the  court 

[2]  In  the  other  three  counts  of  the  amend- 
ed complaint,  plalntlfT  made  claim  for  certain 
moneys  alleged  to  be  due  as  interest  on  a 
mortgage,  unpaid  taxes,  etc.  The  aggregate 
money  demand  of  said  causes  of  action  did 
not  amount  to  the  sum  of  $300,  and  therefore 
the  superior  court  had  no  Jurisdiction  to  en- 
tertain them.  By  the  demurrer  Interposed  by 
defendant  L.  M.  McArthur  the  ground  of 
want  of  Jurisdiction  was  assigned  as  an  ob- 
jection; and  with  the  first  cause  of  action 
eliminated  from  consideration,  as  It  must  be 
for  the  reasons  we  have  stated,  the  demurrer 


was  properly  snstalQed  on  tlie  latter  Kronnd 

also. 

[3]  There  was  no  error  In  the  order  made 
by  the  court  denying  plaintiff  leave  to  am^d, 
for  the  reason  that  It  manifestly  appeared 
that  by  no  amendment  could  a  sufficient  cause 
of  action  be  stated  against  Mrs.  L.  M.  McAr- 
tbnr  of  which  the  superior  court  had  Jurisdic- 
tion. 

The  Jn^ment  Is  affirmed. 

We  concur:  AX^LEN,  P.  J.;  SHAW,  J. 


SOUTHERN  CALIFORNIA  MUSIC  CO.  t. 

SKINNER.    (Civ.  963.) 
(District  C^iurt  of  Appeal,  Second  District  Cal- 
ifornia.  Oct  2,  1911.) 

S^ja  (J  479»)— GowDiTiOHiX  Saijb— Action— 
PusADiNo— GoHraAinr. 

In  an  action  to  recover  a  money  Judgment, 
ttie  complaint  alleged  that  defendant  in  1909 
parchased  a  piano  from  plaintiff,  executing 
his  note  and  an  agreement  in  payment  tlierefor. 
The  note  was  due  in  four  years,  and  the  agree' 
ment  provided  that  defendant  shonld  pay  fn 
mstallmenta  of  $8  per  month  and  that  on 
default  In  any  Installment  plaintiff  might  r«* 
BciDd  ttie  contract,  and  if  sndi  monthly  pay- 
ment was  nnpald  for  more  than  60  days  ti^e 
plaintiff  might  dedare  the  whole  aom  dne. 
The  complaint  further  alleged  that  the  defend- 
ant had  defaulted  and  that  plaintiff  had  de- 
clared the  balance  of  the  sum  due.  Heldf  that 
the  complaiot  did  not  state  a  cause  of  action 
upon  the  note,  for  it  was  not  dne  for  four 
years,  and  no  facts  were  alleged  under  which 
It  might  be  declared  due  prior  to  the  date  pro- 
vided, and  it  did  not  state  a  cause  of  action 
on  the  agreement  because  there  was  no  alle- 
gation that  defendant  had  been  In  default  for 
60  days. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1436;  Dec.  Dig.  |  47».*] 

Appeal  fn>m  Superior  Court,  Orange  Coun- 
ty; Frank  F.  Oster,  Judge. 

Action  by  the  Southern  California  Music 
Company  against  M.  w.  Skinner,  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

F.  C.  Spencer,  for  appellant  George  Clark, 
for  respondent 

SHAW,  J.  Action  to  recover  a  money  Judg- 
ment The  complaint  alleges  a  sale  by  plain- 
tiff to  defendant  of  a  piano  for  the  sum  of 
$405;  that  on  July  15,  1909,  defendant  ex- 
ecuted and  delivered  to  plaintiff  his  promis- 
sory note  and  agreement  In  payment  there- 
for, a  copy  of  which.  It  Is  allied.  Is  at- 
tached to  the  complaint;  that  no  part  of 
said  sum  of  $405,  other  than  the  sum  of 
$25,  has  been  paid;  that  defendant  has  de- 
faulted In  his  payments  as  provided  in  the 
agreement  and  plaintiff  has  declared  the 
balance  of  said  sum  due,  no  part  of  which 
balance  has  been  paid.  It  is  further  alleged 
that  by  the  terms  of  the  note  defendant 
agreed  that  should  suit  be  brought  to  enforce 
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tlie  paTmcnt  Quanot  10  per  cent,  therettf 
alioiild  be  added  to  &aj  judgment  reDdovd 
thereon  as  attom^^fees  In  saldactton.  Fot 
lowing  the  complaint,  as  appears  from  the  rec- 
ord, Is  a  pFonil88or7  note  aa  follows:  "380.- 
00.  Los  Angeles,  CaL,  July  10,  19W.  Forty- 
eight  months  after  date,  for  Talne  received, 
I  promise  to  pay  to  the  order  of  Southern 
Gallforala  Music  C!a  at  their  office  In  Los 
Angles,  California,  three  hundred  and  eighty 
dollars  in  lawful  money  of  tte  United  States, 
with  interest  at  the  rate  of  six  per  cent  i>w 
aunum  tmtU  paid.  Should  salt  be  brought  to 
eofbrce  the  paymoit  of  this  note  It  Is  agreed 
that  10  cent  be  added  for  attorney's  fees, 
[Signed]  M.  W.  Skinner."  Following  this, 
as  shown  the  record,  is  an  agreonent 
signed  by  d^endant,  ttie  terms  of  which 
he  agreed  to  pay  plalntUf  the  sum  of  $405  fbr 
the  piano  In  the  following  manner,  to  wit: 
^  cash  on  deliTery  (tf  the  Instrument,  and 
the  balance  In  Installments  of  |8  per  month, 
payable  on  the  ^th  day  of  each  month.  It 
Is  further  provided  that,  In  case  defendant 
&lls  to  pay  either  of  the  monthly  Install- 
ments  when  due^  plaintiff  may  rescind  the 
contract  and  take  possession  of  the  piano,  or. 
It  such  monthly  paymrat  remains  due  and 
unpaid  for  a  period  of  60  days,  plalntifl  may 
declare  the  whole  sum  still  unpaid  under  the 
contract  due  and  payable.  Defenduit  de- 
murred to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  con> 
stitttte  a  cause  of  action,  and  also  upon  the 
ground  that  the  same  was  uncertain,  in  that 
it  could  not  be  determined  therefrom  whether 
plalntUTs  cause  of  action  was  based  upon  the 
promissory  note,  or  upon  the  alleged  agree- 
ment, or  upon  both.  The  demurrer  was  sub- 
mitted to  the  court  without  argument  and 
overruled,  and  upon  the  trial  of  the  case  the 
court  gave  plaintiff  judgment  for  the  sum  of 
|3S0  and  interest  thereon,  together  with  988 
attorney's  fees,  in  accordance  with  the  pro- 
vision of  the  promissory  note.  Defendant 
appeals  from  this  Judgment 

We  think  the  demurrer  should  have  t>een 
sustained  upon  both  grounds.  Not  <mly  is 
the  complaint  uncertain,  as  alleged  in  the  de- 
murrer, but,  however  It  may  be  regarded,  it 
clearly  foils  to  state  a  cause  of  action.  The 
suit  was  instituted  some  six  months  after  the 
date  of  the  note,  but  the  note  by  its  terms 
was  not  due  until  four  years  after  the  date 
thereof.  The  agreement  contains  no  refer- 
ence whatever  to  the  note,  and  the  complaint 
Is  silent  aa  to  any  allegation  of  fact  under 
which  it  might  be  declared  due  prior  to  the 
date  when  by  its  terms  it  was  made  payable. 
Hence  no  facts  are  allied  whldi  could  en- 
title plaintiff  to  a  Judgment  upon  the  promUh 
Bory  note. 

The  complaint  alleges  "Oat  defendant  has 
defaulted  In  his  payments  as  in  said  contract 
provided,  and  plalntifl  has  declared  the  bal- 
ance of  the  said  sum  now  due."  It  was  no 


doubt  the  intention  of  plaintiff  to  allege  foots 
which  under  the  terms  of  the  contract  gave 
U  the  right  to  declare  the  wbide  sum  due; 
but  the  agreement  contains  no  provision  un- 
der which  the  whole  amount  could  be  so 
declared  merely  because  defendant  had  made 
default  The  provision  of  the  contract  la 
that  "if  paymoits  to  be  made  under  this  con- 
tract shall  be  due  and  unpaid  for  a  p&iod  of 
60  days  the  plaintiff  may  at  Its  option  declare 
the  balance  still  unpaid  under  this  contract 
due  and  payable."  To  constitute  a  cause  of 
action  for  a  breach  of  the  contract  assuming 
that  such  right  exists,  the  complaint  should 
not  only  allege  that  defendant  has  made  de- 
fault in  the  payment  of  one  or  more  of  the 
Installments,  but  that  sncA  defoult  has  cour 
tinued  for  the  period  of  60  days.  It  does  not 
appear  tnm  the  con^lalnt  that  any  install- 
ment the  paymrat  of  which  was  required  un- 
der the  terms  of  the  contract  had  been  due 
and  uniHild  for  such  period. 

For  tlie  reasons  glv^  the  judgment  Is  re- 
versed, and  the  trial  court  instructed  to  make 
an  order  sustaining  defendant's  demurrer. 

We  concur:  AJAJSSS,  F.  T.;  JAMBS,  J. 


BAB6RES1  et  al.  v.  KINGSBURY,  Register 
of  State  Land  Office.   (Civ.  869.) 

(District  C!ourt  of  Amwal,  Third  District  Call- 
foniia.  Sept  2^  Ull.  Rehearing  Denied  by 
Snpreme  Court  Nov.  27, 1911.) 

PtJBuo  Lards  (i  144«>— PAraiiTS— VAunrrr 

OF  Appt-ICAHON— AMOUWT  APPLIED  FOB. 

Pol.  Code,  8  S485,  provides  that  one  deiii^ 
ing  to  parchase  a  tract  of  school  lands,  not 
less  than  the  smallest  legal  Bubdivialon  men- 
tioned in  a  certain  section,  must  make  affidav- 
it whether  the  land  Is  suitable  for  cultivation, 
and,  if  not  that  applicant  has  not  entered  any 
part  of  such  lands  which,  together  with  that 
now  sought  to  be  entered,  exceeds  040  acres; 
and  further  provides  that  laud  unsuitable  for 
cultivation  may  be  sold  in  quButities  not  ex- 
ceeding 010  acres  to  any  one  person.  More  than 
25  years  ago,  petitlcaier'a  predecessor  applied 
in  good  falu  for  school  laoa-  his  affidavit  be- 
ing true,  except  that  it  called  for  an  excoss  of 
2.24  acres  more  than  640  acres.  The  price  was 
paid  Id  full  Id  1909.  Held,  that  the  "rule  of 
approximation,"  reqairing  the  acreage  covered 
by  the  application  to  conform  as  nearly  as  prac- 
ticable to  the  maximum  prescribed  by  the  stat- 
ute, and  permitting  the  claim,  where  the  excess 
over  the  statutory  amount  Is  less  than  the  de- 
ficiency would  be,  should  a  subdivision  be  ex- 
cluded, should,  under  the  circamstances,  be  ap- 
plied, so  that  the  excess  in  acreage  covered  by 
the  application  and  affidavit  would  not  render 
the  appUcatioQ  void,  so  aa  to  prevent  the  is- 
suance of  a  certificate  tor  a  patent 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  1 144.*] 

Appeal  from  Superior  Court  Sacramento 
County:  O.  N.  Post  Judge. 

Petition  by  W.  B.  Barbree  and  another 
against  W.  S.  Kingsbury,  as  Register  of  the 
State  Land  Office,  for  a  writ  of  mandate. 
From  an  order  denying  the  petition,  peti- 
tioners appeal.  Reversed. 
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Wallace  M.  Pence,  for  appellants.  TT.  S. 
WeU),  Atty.  Oen.,  and  Malcolm  C  Glenn,  for 
respondent 

BURNEirr,  J.  Tbis  la  an  appeal  from  an 
order  denying  an  application  for  a  writ  of 
mandate  to  require  respondent,  pursuant  to 
section  S519  of  the  Political  Code,  to  issue 
the  nsaal  certificate  to  the  Governor  for  the 
issuance  of  a  patent  for  certain  school  lands. 
Petitioners  claim  the  right  to  the  patent,  as 
the  successors  In  Interest  to  one  Alfred  War- 
ren, the  original  applicant  for  said  lands. 
On  January  6.  1886,  Warren  filed  his  appli- 
cation or  affidavit  to  purchase  the  lands 
therein  described,  and  the  controversy  here 
grows  out  of  the  following  averments  in  the 
said  affidavit:  "That  said  land  Is  not  suita- 
ble for  cultivation.  That  he  had  not  entered 
any  portion  of  any  lands  mentioned  in  sec- 
tion of  the  Political  Code  (to  wit,  the 
unsold  portion  of  the  600,000  acres  granted 
to  the  state  for  school  purposes,  the  six- 
teenth and  thirty-sixth  sections,  and  the 
lands  selected  in  lieu  thereof),  which,  togeth- 
er with  that  now  sought  to  be  purchased,  ex- 
ceeds 642.24  acres.  •  •  •  That  the  town- 
ship within  which  said  land  is  situate  was 
and  had  been  surveyed  and  sectlonlzed  by 
ttie  United  States  prior  to  the  date  apou 
which  said  affidavit  was  made  or  filed  In  said 
land  office,  and  that  said  section  10  lies  in 
one  body  In  the  form  a  square,  and  contains, 
according  to  said  survey  of  the  United 
States.  642  >4/ioo  acres,  and  had  no  l^al 
subdivision  of  said  section  16  contains  less 
than  40  acres  or  more  than  42  acres." 

Section  3405  of  the  Political  Code  pre- 
scribes the  method  for  the  purchase  of  state 
school  lands,  and  provides  that  "any  person 
desiring  to  purchase  any  portion  not  less 
than  the  smallest  legal  subdivision  of  any  of 
the  lands  mentioned  In  section  thirty-four 
hundred  and  ninety-four,  situated  In  any 
township  which  has  been  surveyed  by  the 
Vnlted  States  must  make  an  affidavit"  con- 
taining certain  averments,  among  them, 
"whether  the  land  Is  or  is  not  suitable  for 
cultivation."  and  If  the  land  Is  not  suitable 
for  cultivation  the  affidavit  must  state  "that 
the  applicant  has  not  entered  any  portion  of 
sudi  lands,  which  together  with  that  now 
sought  to  be  entered,  exceeds  sii;  hundred 
and  forty  acres."  The  section  further  pro- 
vides that,  "Lands  unsuitable  for  cultivation 
may  be  sold  in  quantities  not  exceeding  six 
hundred  astd  forty  acres  to  any  one  person." 

No  question  is  raised  that  Warren  acted 
In  good  faith,  that  bis  affidavit  was  true  In 
every  respect,  and  that  it  was  in  proper 
form,  except  that  It  called  for  an  excess  of 
2.24  acres  over  the  quantity  of  land  that  the 
statute  provides  can  be  sold  to  one  person. 
It  Is  the  contention  of  the  respondent  that 
only  one  construction  is  possible  of  said  sec- 
tion of  the  Political  Code,  and  that  conten- 
tion places  the  limit  of  purchase  at  640  acres, 
which  cannot  be  exceeded  In  any  case.  The 


logical  conclusion  of  the  contention  would 
seem  to  be  that  Warren's  application  was 
and  Is  nugatory  and  void,  since  it  did  not 
contain  one  of  the  Important  and  essential 
elements  required  by  the  Code.  It  would 
follow  that  no  patent  could  ba  legally  issued 
to  him  or  to  his  Boccessora  for  any  part  of 
said  land. 

In  Hildebrand  v.  Stewart,  41  Oal.  387,  it 
is  held  that:  "When  the  law,  under  which 
public  lands  are  sold,  requires  certain  acts 
to  be  performed  as  a  prerequisite  to  the  right 
to  purchase,  the  courts  cannot  dispense  with 
the  performance  of  those  acts  by  legalizing 
an  entry  made  without  complying  with 
them."  To  the  same  effect  are  Woods  v. 
Sawtelle,  46  Cal.  391;  Botsford  v.  Howell,  62 
Cal.  158;  Mlilldge  t.  Hyde.  67  Cal.  6,  6  Pac. 
802;  and  McKenzle  Brandon,  71  Gal.  200, 
12  Pac.  428. 

The  Hildebrand  Case  involved  a  contest 
between  two  claimants  to  the  same  land, 
arising  before  the  Surveyor  General,  and 
transferred  to  the  district  court  for  adjudi- 
cation, and  it  was  held  by  the  Supreme  Court 
that  the  application  to  purchase  by  defend- 
ant was  Invalid  and  ineCTectual  to  vest  in 
him  any  right  to  the  land  by  reason  of  the 
absence  of  the  notice  to  the  occupant  or 
claimant  of  the  house  and  corral  then  lo- 
cated upon  said  land.  as.  required  by  the  act 
under  which  defendant's  attempted  location 
was  made. 

In  Woods  v.  Sawtelle,  supra,  at  the  time 
defendant  made  his  application  to  purchase 
the  land,  plaintiff  was  in  possession  thereof, 
and  he  had  been  for  more  than  three  years. 
The  defendant's  application  was  approved 
by  the  Surveyor  General,  and  a  certificate  of 
purchase  was  Issued  to  him.  and  plaintifTs 
application  made  subsequently  was  rejected. 
The  statute  provided  that  If  there  was  an 
adverse  occupant  for  more  then  60  days  at 
the  time  an  application  to  purchase  was 
made  the  applicant  must  so  state.  There 
was  an  omission  in  tliat  respect  In  defend- 
ant's said  opplication.  and  the  Supreme 
Court  held  that,  by  reason  of  his  application 
being  in  proper  form,  plaintiff,' who  was  the 
prior  occupant,  but  the  subsequent  applicant, 
had  the  better  right  to  make  the  purchase. 

The  contest  in  the  Botsford  Case,  supra, 
was  decided  by  the  lower  court  in  favor  of 
plaintiff,  but  it  was  reversed  by  the  Supreme 
Court,  on  the  ground  that  the  facts  required 
by  the  statute  must  be  stated  in  the  applica- 
tion directly  and  positively;  whereas  plain- 
tiff had  stated  them  in  the  alternative  form. 

In  Millidge  V.  Hyde.  It  was  held  that  the 
demurrer  to  the  complaint  was  properly  sus- 
tained for  the  reason  that  plaintiff's  appli- 
cation failed  to  state,  as  required  by  the 
statute,  that:  "There  is  no  valid  claim  to 
such  land  other  than  that  of  the  applicant; 
that  he  has  not  entered  any  land  in  part  sat- 
isfaction of  the  unsold  portion  of  the  500,000 
acre  grant,  or  of  the  grant  In  lien  of  the 
sixteenth  or  thirty-sixth  sections,  which  to- 
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gether  with  that  now  sought  to  be  purchaBed 
exceeds  320  acres." 

In  McEenzle  t.  Brandon,  supra,  It  was 
held  that  plaintiff  stated  In  bis  affidavit  what 
was  not  true,  when  he  declared  that  there 
was  no  actual  pOTSesslon  of  the  lands  ad- 
verse to  him,  and  It  was  decided  that  he  had 
no  claim  to  the  title.  These  cases  all  InvolT- 
ed  coDtesting  ai^Ucants,  and  It  was  rightly 
determined  that  the  claimant  complying  with 
the  requirements  of  the  statute  should  be 
preferred  to  the  one  who  was  remiss. 

It  Is  undoubtedly  true,  also,  as  asserted  by 
respondent,  that  "it  has  not  been  the  policy 
of  the  state  to  sell  large  tracts  of  land,  but 
rather,  on  the  other  hand,  has  It  been  the 
policy  to  encourage  settlers  to  live  on  state 
lands,  and  to  sell  lands  in  small  tracts."  It 
Is  equally  true,  however,  that  the  state 
should  not  assume  the  attitude  of  a  wrong- 
doer, nor  should  the  letter  of  the  statute  be 
applied  In  favor  of  injustice,  where  It  is  pos- 
sible, by  a  liberal  spirit  of  interpretation,  to 
reach  a  righteous  conclusion.  Tbe  facts 
here,  it  may  be  said,  are  peculiar  and  per- 
suasive in  favor  of  the  claim  of  petitioners. 
The  application  to  purchase  was  made  more 
than  25  years  ago;  the  requisite  portion  of 
the  purchase  price  was  then  paid,  and  for 
all  these  years  the  interest  on  the  balance 
has  been  regularly  tendered  and  accepted, 
and  finally,  on  October  25,  1900,  tbe  l^alance 
of  the  purchase  price  was  paid.  The  good 
faith  of  the  transaction  has  not  been  ques- 
tioned; there  Is  no  contesting  applicant;  no 
one  lias  been  wronged,  and  the  excess  of  the 
land  over  640  acres  Is  so  trifling,  and  of  such 
little  Talne,  as  to  be  scarcely'  worth  consid- 
ering. 

When  the  application  was  made,  and  when 
it  was  approved  by  tbe  Surveyor  General,  the 
agent  of  the  state,  and  when  he  issued  tbe 
certificate  of  purchase,  it  was  probably  con- 
sidered by  the  purchaser  and  the  seller  that, 
under  the  peculiar  circumstances,  the  "rule 
of  approximation"  should  apply.  This  rule 
requires  the  acreage  to  conform,  as  nearly  as 
practicable,  to  the  maximum  amount  pre- 
scribed by  the  statute,  but  permits  the  claim, 
where  the  excess  over  the  statutory  amount 
is  less  than  tbe  deficiency  would  be,  should 
a  subdivision  be  excluded. 

It  is  contended  by  appellants  that  the  role 
was  adopted  by  the  Land  Department  of  the 
United  States  at  an  early  date,  and  has  been 
followed  since.  In  re  H.  P.  Sayles.  2  Land 
Dec.  Dept  Int  88,  and  other  cases  cited. 
It  is  pointed  out  that  section  2304  of  the  Re- 
used Statutes  (U.  S.  Cbmp.  St.  1901,  p.  1413), 
relative  to  homesteads  for  soldiers  and  sail- 
ors, provides  that  "not  exceeding  160  acres" 
Bball  be  selected,  but  the  rule  of  approxima- 
tion Is  applied  to  that  section  (In  re  Dotson, 
13  Land  Dec.  Dept  Int  p.  275) ;  furthermore, 
a  special  act,  relative  to  Nebraska  lands, 
limits  the  amormt  of  land  for  one  Individual 


to  640  acres,  but  tbe  said  rule  Is  applied  to 
this  also.  Circular  34,  'Land  Dec.  Dept  Int 
646.  It  is  therefore  argued  that:  "This  rule 
of  approximation  was  well  known  at  the  time 
of  the  amoidment  to  section  S495,  supra,  and 
It  must  be  presumed  that  the  legislators 
were  familiar  with  it*  and  that  It  was  a 
matter  of  common  knowledge  at  tbe  time  of 
the  passage  of  the  amendment  in  1885,  and 
that  therefore  the  amendment  was  enacted 
with  the  Intention  that  it  would  be  Interpret- 
ed according  to  the  ezlsttng  dedBions  of  the 
department.  U.  S.  v.  Union  Faa  R.  R.  Ca, 
91  U.  S.  72  [23  Ll  Ed.  224]." 

While  not  desiring  to  hold  that  the  Sur- 
veyor Geneml  should  be  gorged  by  this 
rule  In  all  cases,  nor  eveiK  that  he  ehotild 
give  it  effect  at  all  In  approving  original  ap- 
plications for  purchase,  considering  the  equi- 
ties involved  herdn,  the  small  quantity  of 
the  excess  over  the  statutory  maxlmnm,  and 
the  conduct  of  tbe  state's  officers  through  all 
Oiese  years,  we  think  that  justice  requires 
the  application  of  the  rule  ben. 

It  Is  not  necessary  either  to  hold  that  the 
doctrine  of  equitable  estoppel,  growing  out  of 
the  conduct  of  Its  officers,  binds  tbe  state, 
as  it  does  IndlTlduals  under  similar  circum- 
stances; but  it  must  be  apparent  that  jus- 
tice and  good  conscience,  wbidi,  Professor 
Pomeroy  says,  are  the  foundatton  of  said 
doctrine,  should  not  be  laid  out  of  view  in 
interpreting  the  statute^  If  the  contentioii 
here  were  between  individuals,  no  court 
would  hesitate  to  grant  the  petition,  and  ve 
can  see  no  reason  why  the  said  statute  may 
not  be  construed-  in  harmony  with  those 
equitable  principle  that  are  admlrtedly  the 
basis  of  our  jurisprudence,  and  which  are 
recognized  as  controlling  by  all  upright  men. 

The  desire  of  respondent  to  require  a  strict 
observance  of  the  statute  Is,  of  course,  com- 
mendable, and  If  this  were  an  appllcatlcm  to 
purchase  a  dlflwent  situation  would  be  pre- 
sented ;  bat  In  view  of  the  facts  already  re- 
lated, we  think  the  patent  should  Issue.  The 
judgment  is  therefore  reversed. 

We  concur:  OHIPMAN.  P.  J.;  HART.  J. 


]b  re  DID  VRIES*  ESTATE.   (Civ.  801^ 
(District  Oourt  (tf  Appeal,  Third  Dlstrlet  OaU- 

fbmia.   Sept.  29^  1911.) 
1.  Wills  (|  634*)— Bstat«  Devised— "Vebtt- 

ED"  RCllAINDEB— "OONTinOKMT." 

The  iecond  claose  of  a  will  provided:  "I 
give,  devise,  and  bequeath  alt  tbe  property  of 
which  I  may  die  selsied  -and  possessed  *  •  * 
to  my  beloved  wife  for  her  natural  life,  the  re- 
mainder thereof  to  my  sons  iiereloafter  named 
in  proportions,  for  tbe  time  and  upon  tbe  con- 
ditions hereinafter  expressed.**  TTho  fourth 
clause  provided  tliat,  upon  tbe  termination  of 
the  wife's  life  estate,  "I  rive  and  devise  unto 
my  son  M.  all  those  certain  lota.  *  *  *  If 
my  son  M.  should  precede  in  death  his  wife  and 
leave  bim  no  lawful  issue  surviving,  and  should 
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■uch  death  of  my  sod  M.  occnr  before  the  prop- 
erty herein  devised  and  bequeathed  to  him  vests 
in  nim,  then,  all  the  interests  herein  devised  and 
bequeathed  to  said  M.  shall  pass  to  and  vest 
in"  bis  wife  absolately.  Other  provisions  Bhow- 
ed  that  testator  clearly  understood  the  legal  sig- 
nificance of  words  of  present  devise  unqualified 
by  other  language.  Civ.  Code,  i  694,  provides 
that  a  future  interest  U  vested  when  there  is  a 
person  in  being  who  would  have  a  right  to  im- 
mediate possession  tipoo  the  ceasing  of  the  pre- 
cedent Intenst.  SactJon  696  prodded  that  a 
fatare  Interest  1*  contiiigent  wbue  Qie  peraon  In 
whom  or  the  event  upon  which  it  is  limited  to 
take  effect  remains  uncertain;  and  section  1341 
provides  that  devises  and  bequests  are  presumed 
to  vest  at  testator's  death.  Beld,  that  son  M. 
took  a  vested  remainder  In  the  estate  devised 
to  him  immediately  upon  testator's  death.  < 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  8$  1488-1510;  Dec  Dig.  {  684.*] 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1408;  vol.  8,  pp.  7302-7309,  7827.] 

2.  Wills  (i  634*)— Bstais  Ditibid— Vbsteo 
Reuaxndbb. 

The  intention  of  testator  sbonld  control  in 
determining  whether  a  future  interest  devised 
is  vested  or  contingent. 

[Ed.  Note.— For  other  cuea,  we  Willi;  Dee. 
Dig.  S  634.*] 

3.  Wills  (I  634*)  — Constbuotiok— Estate 
Devi8ed--Ve8th:d  Rehaindeb. 

In  view  of  dv.  Code,  g  1317,  and  the  fol- 
lowing sectionSf  relating  to  the  interpretation  of 
wills,  in  determining  whether  a  future  interest 
is  vested  or  contingent,  testator's  intentioQ 
thereon  must  be  gathered  from  the  language  of 
the  will  construed  in  view  of  established  rules 
of  construction. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1488-1510;  Dec.  Dig.  {  634.*] 

4.  Wills  <f  634*)— Estate  Devisbd— Vested 
Reuaindks. 

The  test  of  whether  a  future  estate  devised 
is  vested  is  whether  there  exists  in  an  ascer- 
tained person  a  present  fixed  right  'of  future 
enjoyment  of  the  estate  limited,  whidi  will  take 
effect  in  possession  Immediately  on  the  deter> 
minatioQ  of  the  precedent  estat^  Irrespective  of 
any  collateral  event. 

iEd.  Note.— For  other  esses,  see  Wills,  Cent 
S.  §S  1488-1510;  Dec.  Dig.  i  634.*] 

5.  Wills  (|  629*)  —  Cokstbuction  —  Vested 
Interests. 

While  testator's  wishes  will  be  effectuated, 
if  possible,  the  law  prefers  to  consider  future 
estates  as  vested  rather  than  contingent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dl^.  li  1461. 1462;  Dec.  Dig.  f  629.*] 

6.  Wills  (|  629*)— Bbtate  Devised— Vested 
Ihtebest. 

The  use  of  words  of  present  gift  in  a  will 
Is  construed  as  creating  a  vested  interest.  In  the 
absence  of  other  controlling  circumstances. 

[Bd.  Note.— For  other  cases,  see  Wills,  Dec. 
Wk.  I  629.*! 

7.  Wills  (|  634*)— Estate  Devised— Vested 
rsmaihoeb. 

A  provision  that  "upon  the  termination  of 
said  life  estate  I  give,  devise  and  bequeath  all 
those  certain  lote, '  etc.,  to  testator's  son,  in 
the  absence  of  other  provision  or  conditions, 
gave  such  son  a  vested  remainder  in  the  lots. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8S  1488-1510;  Dec.  Dig.  {  634.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  Franlc  H.  Smitb,  Judge. 

In  the  matter  of  the  estate  of  WlUiam  H. 
De  Tries,  deceased.  From  an'  order  denying 


a  petition  for  a  decree  of  partial  distribu- 
tion, Marion  De  Vriea  appeals,  Rerersed. 

Marlon  De  Vrlee,  la  pro.  per.  Nnttw  ft 
Orr,  for  respondent 

HART,  J.  The  single  Question  submitted 
on  this  aiveal,  which  Is  prosecuted  from  an 
order  or  decree  denying  the  petition  -of  the 
appellant  for  a  decree  of  partial  distribution 
of  the  estate  of  William  H>  De  Tries,  deceas- 
ed, Is  wlietber  the  remainder  to  said  appel- 
lant, proTlded  for  by  the  fourth  clause  of 
the  last  will  and  testament  of  said  deceased. 
Is  Tested  or  contingent  The  court  bdow, 
two  of  the  judges  tJiereof  presiding  at  the 
hearing  and  concurring  in  the  conclusion 
therein  reached,  held  the  remainder  so  de- 
vised to  the  appellant;  Uarlon  De  Tries,  ta 
be  contingent  The  dedslon  of  the  Question 
presented  here  must  obviously  rest  on  the  in- 
tention of  the  testator,  and,  In  turn,  such  In- 
tention must  be  gathered  from  an  Inter-' 
pretatlon  of  tiie  language  of  the  last  wD.\ 
and  testament  of  the  testator. 

The  language  of  said  testamrait  particular- 
ly pertinent  to  this  InQoiry  reads: 

"Second.  I  give,  devise  and  bequeath  all 
the  pn^erty  of  which  I  may  die  seised  and 
possessed,  both  real  and  personal,  to  my  be- 
loved wife,  Mary  Jane  De  Tries,  for  hex 
natural  life,  the  remainder  thereof  to  nvo 
aona  Iterelnafter  named  in  proportions  for 
the  time  and  upon  the  conditions  hereinafter 
expressed:  •   •  • 

"Fourth.  Upon  tlie  termination  of  the  life 
estate  hereby  created  In  my  wife,  Mary  Jane 
De  Tries,  I  give  and  devise  unto  my  son, 
Marion  De  Tries,  all  those  certain  lots,  piec- 
es and  parcels  of  land,  situate.  •   •  * 

"If  my  son,  Marlon  De  Trira,  should  pre- 
cede in  death  his  wife,  Minnie  -L.  De  Tries, 
and  leave  him  no  lawful  issue  surviving,  and 
should  such  death  of  my  son,  Marion  De 
Tries,  occur  before  the  property  herein  de- 
vised and  bequeathed  to  him  veata  in  Mm, 
then,  all  the  interests  h^ln  and  hereby  de- 
vised and  bequeathed  to  said  Marion  De 
Vries  shall  pass  to  and  vest  In  and  become 
the  property  of  said  Minnie  L.  De  Tries,  my 
son,  Marion's  wife,  absolutely  and  forever." 

The  contention  of  the  ai^llant  is  that  .un- 
der fbe  terms  of  said  will,  that  portion  of 
the  estate  so  devised  to  him  vested  in  him, 

virtue  of  the  provtelons  of  section  6M  of 
the  Civil  Code,  immediately  upon  the  death 
of  the  testator.  Reproduced  In  the  transcript 
on  appeal  Is  the  written  opinion  of  the  learn- 
ed trial  Judges,  in  which  they  set  forth  their 
reasons  for  the  conclusion  reached  by  them 
adversely  to  the  contention  of  appellant  and 
from  said  opinion  we  gather  that  their  posi- 
tion is  planted  principally  on  their  Interpre- 
tation of  the  language  of  the  clause  of  tbe 
testament  devlslDg  to  appellant  out  of  the 
life  estate  a  certain  Interest  in  remainder. 
The  argnmrait  appears  to  be  that  the  words, 
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"Vpom  the  termlmaHtm  of  the  Ufe  etme 
hereby  created  my  wtfe,  Uary  Jane  Be 
Vrie$r  I  glTe  and  devise  to  my  eon,  Marion 
De  Trtea,  all  tboBe  certain  ianda,"  etc.,  clear- 
ly imply  an  Intention  oa  the  part  of  tbe  tes- 
tator to  fix  "tbe  time  wboi  dald  estate  Is 
to  Test  not  only  in  Intezast  but  also  In  pos- 
session"  as  at  the  termination  of  tbe  life  ea- 
tat&  In  otber  words.  It  is  beld  by  tbe  court 
below  Oiat  by  nse  of  tbe  words  **upon  the 
termination  of  the  life  estate'  the  testator 
Intended  to  say  that  the  Interesit  In  remain- 
der to  Marion  De  Vrlee  should  not  vest  un- 
til after  the  determination  of  said  life  es- 
tate, and  this  construction  of  tbe  testament, 
In  so  far  as  It  affects  the  devise  to  the  said 
Marlon,  is  sustained,  so  tbe  reasoning  pro- 
ceeds, by  tbe  proTislon  for  tbe  wife  of  said 
Marlon  in  tbe  event  that  the  latter  sbonld 
precede  In  death  the  former,  leaving  "blm  no 
lawfal  iBsne  snrvivlng.** 

[1]  We  are  unable  to  assent  to  tbe  con- 
Btmctlon  tbns  given  the  Inatrument  In  Qnes- 
tion  and  tbe  conclusion  arrived  at  by  the 
court  below  tberefrpm. 

It  Is,  of  course,  to  be  conceded  that  great 
difficult  often  arises  in  determining  wheth- 
er a  vested  or  contingent  remainder  was  in- 
tended by  the  language  of  an  instrument 
whose  manifest  purpose  is  to  carve  out  of 
tbe  same  estate  two  or  more  separate  and 
distinct  interests— tbe  one  tbe  right  to  the 
possession  of  which  is  to  be  enjoyed  in  prae- 
senti  and  the  Others  in  futnro. '  Indeed,  It 
Is  manifestly  a  mudi  more  simple  task  to 
formulate,  as  the  law  writers  and  the  Legis- 
lature have  done,  a  general  distinction  be- 
tween vested  and  contingent  future  Inter- 
ests than  to  apply.  In  many  instances,  a  dis- 
tinction to  concrete  cases. 

[2. 3]  Tbe  general  definitions  of  vested 
and  contli^nt  remainders,  as  given  by  tbe 
law  writers  and  our  Code,  are  sufficiently 
clear  and  explicit,  yet,  after  all,  the  real 
point  ot  decision  in  all  cases  wbere  tbe  ques- 
tion  Is  whether  a  future  interest  created  by 
devise  or  otherwise  Is  vested  or  contingent 
is  as  to  the  intention  of  the  testator  or  gran- 
tor In  that  regard,  and  such  Intention,  as  be- 
fore stated  and  as  is  obviously  true,  must, 
in  cases  wbere  construction  Is  necessary,  be 
gathered  from  the  language  of  the  Instru- 
ment viewed  by  the  light  of  estabUsbed  and 
accepted  canons  of  constmction.  Section 
1817  6t  aeq..  Civil  Cod& 

In  the  case  at  bar,  however,  we  have, 
upon  a  careful  scrutiny  of  the  whole  testa- 
ment by  the  aid  of  the  rules  to  which  we 
have  referred  and  the  reflected  light  of  tbe 
adjudicated  cases,  found  much  less  difficulty 
in  reaching  a  conclusion  as  to  the  Intention 
of  the  testator  with  regard  to  the  fourth 
clause  of  his  will  than  a  mere  glance  at  the 
instrument  seemed  to  Indicate. 

But,  before  proceeding  to  an  examination 
of  the  instrument  Itself,  we  may,  with  pro- 
priety, state  a  few  g^ieral  rules  which  ap- 
jflj  to  Inquiries  of  the  nature  ot  the  one  pre- 


sented here.  "A  future  interest  Is  vested," 
says  our  Civil  Code,  i  684,  "when  there  is  a 
person  in  being  who  irould  have  a,  right,  de- 
feasible or  indtfeasibl^  to  tbe  Immediate 
possession  of  tbe  isopertv,  upon  tbe  ceasing 
of  the  Intwmedlate  or  precedent  interest," 
and,  continues  tbe  same  Oode^  "a  future  In- 
terest Is  contingent,  whilst  the  person  in 
whom,  or  the  event  Tqwn  wbl<di,  it  is  lim- 
ited to  take  effect  ranalns  uncertain."  Sec- 
tion 695. 

[4]  In  the  case  of  the  Estate  of  Washburn, 
11  Csl.  App.  735,  741,  106  Fac.  415,  418.  this 
court,  through  Chlpman,  P.  J.,  approves  tbe 
definition  of  a  vested  remainder  as  it  is  giv- 
en in  24  Am.  &  Ebg.  Ency.  of  Law  (2d  Ed.) 
p.  388,  as  follows:  "The  true  criterion  of  a 
vested  remainder  is  the  eziatence  In  an  as- 
certained person  of  a  present  fixed  right  of 
future  enjoyment  of  tbe  estate  limited  in  re- 
mainder, which  rlfi^t  vrlll  take  ^ect  in  pos- 
session Immediately  on  the  determination  of 
the  precedent  estate.  Irrespective  of  any  eti- 
lateral  event,  provided  tbe  estate  In  remain- 
der does  not  determine  befon  the  precedent 
estate."  In  Haward  et  al.  v.  Peavey,  128  III. 
430,  21  N.  E.  603,  15  Am.  St  Bep.  120,  tbe 
subject  of  remainders  is  thus  spoken  of:  "A 
remainder  is  said  to  be  vested  whm  a  pres- 
ent Interest  passes  to  a  party,  to  be  mjoyed 
in  the  future,  so  that  the  estate  Is  Invaria- 
bly fixed  in  a  determinate  person  after  the 
particular  estate  terminates,  while  a  contln- 
gent  remainder  Is  one  limited  to  tike  effect, 
either  to  a  dubious  and  uncertain- person,  or 
upon  a  dubious  and  uncertain  event  2  Black- 
stone's  Commentaries,  168.  •  •  •  But  it 
does  not  necessarily  follow  that  every  estate 
In  r^nalnder  which  Is  subject  to  a  contingen- 
cy or  condition  is  a  contingent  rmalnder.  Tbe 
condition  may  be  precedent  or  subsequent 
If  the  former,  the  remainder  cannot  vest  un- 
til that  which  is  contingent  has  happened, 
and  tb^by  become  certain.  If  the  latter, 
the  estete  Teste  immediately,  subject  to  be 
defeated  by  the  happening  of  the  condition" 
— dtlng  cases.  "It  is,"  says  Kent,  4  Com- 
mentaries, 202-206,  '*the  uncertainty  of  tbe 
right  of  uijoyment,  and  not  the  nncertelnty 
of  its  actual  enjoyment,  t|iat  renders  the  re- 
mainder contingent"  The  foregoing  formu- 
las, as  before  stated,  are,  of  course,  clear  and 
easy  of  apprehension,  but  the  Important  and 
often  tbe  difficult  question  then  arises  wheth- 
er a  present  fixed  right  of  future  enjoymmt 
of  the  estate  limited  in  remainder  exlste  Sa 
"an  ascertained  person."  ^ 

[B]  While  it  win  always  seek  to  effectu- 
ate the  wished  of  the  testator,  "tbe  law  pre- 
fers to  consider  future  estates  as  vested." 
Estate  of  Washburn,  supra.  As  Is  said  in 
Farnum  v.  Famum,  53  Conn,  278,  2  Atl.  327; 
"That  the  courts  will  Incline  in  doubtful 
cases  to  construe  a  devise  or  legacy  as  vest* 
ed  rather  than  contingent  Is  a  familiar  and 
well-settled  rule.  In  some  instances  courte 
seem  to  have  gone  so  far  as  to  say  that  they 
will  If  posslUe  construe  it  as  vested.  It  i» 
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enough  toi  our  present  parpose  to  say  that 
we  ought  to  give  this  will  that  conatractlon 
If  Its  iRBgiiage  will  fairly  admit  of  it"  Aft> 
er  rerlewlng  the  decisions  of  the  courts  of 
many  Jurisdictions,  24  Am.  ft  Eng.  Ency.  of 
JjAvr  (2d  SO.)  p.  3^  says:  "The  courts  have 
always  regarded  contingrat  estates  with 
disfavor,  and  from  the  earliest  times  hare 
Inclined  towards  that  constmctloa  whidi 
holds  a  remainder  Tested  rather  tiian  that 
which  considers  it  contingent,  when  the 
question  is  doubtful.  It  has  even  been  said 
that,  if  there  is  the  least  doubt,  advantage 
Is  to  be  taken  of  the  circumstance  occasion- 
ing that  doubt  to  hold  that  the  r^ainder  Is 
vested,  and  not  contingent"  In  Williams  v. 
Williams,  73  Cal.  99,  14  Pac;  391,  our  Su- 
preme Court  says:  "The  law  tevors  the  vest- 
ing of  interests,  and  every  Interest  will  be 
presumed  to  vest,  unless  a  contrary  inten- 
tion is  (dearly  manifested."  And,  lastly 
upon  this  proposition,  section  1841  of  onr 
Civil  Code  provides  that  "testamentary  dis- 
positions. Including  devises  and  bequests  to 
a  person  on  attaining  majority,  are  presum- 
ed to  vest  at  the  testator's  death."  We  have 
discovered  no  language  anywhere  in  the  tes- 
tament b^ore  us  thab  Is  inconsistent  with 
the  view  that  by  the  devise  to  Marlon  De 
Yrles  Uie  testator  Intended  to  create  In  the 
former  a  vested  future  interest. 

It  will  first  be  noted  that  the  second 
clause  of  the  testament  under  present  con- 
sideration reads:  "I  give,  devise  and  be* 
qucath  all  the  property  of  which  I  may  die 
seised  and  possessed,  both  real  aud  personal 
to  my  beloved  wife,  Mary  Jane  De  Yrles; 
for  her  natural  life,  the  rcmninder  thereof 
to  my  sons  hereinafter  named."  etc.  It  is 
declared  by  the  learned  trial  Judges  in  their 
written  opinion  that  it  the  forcing  "were 
the  only  provision  of  the  will  relating  to 
the  disposition  of  the  testator's  property, 
the  quesUon  would  be  free  from  doubt." 
It  is,  of  course,  to  be  conceded  that,  if  the 
devises  subsequently  made  by  the  testator 
are  Inconsistent  with  the  language  of  the 
second  clause  of  the  testament  Just  quoted, 
BQch  devises  must  prevail.  In  other  words, 
while  the  language  of  the  second  clause  of 
the  will  clearly  Indicates  an  intention  to 
create  vested  remainders  over  to  the  sons, 
yet,  if  the  specific  devises  In  remainder  to  the 
sons  subsequently  created  out  of  the  prop- 
erty from  which  tile  life  estate  is  carved 
are  made  subject  to  such  contingencies  as  to 
the  right  of  enjoymoit  as  to  clearly  disclose 
an  intention  to  create  contli^nt  remainders, 
then  the  devises  so  made  would,  of  a)urse, 
control  the  general  language  (tf  the  second 
clause  of  the  testament  and  would  there* 
fore  prevaU.  On  the  other  hand,  if  we  find 
no  inconsistency  betwem  the  goieral  lan- 
guage of  the  second  clause  and  the  language 
in  whldi  the  spedflc  devises  are  declared, 
or  if  the  language  whidi  the  spedflc  de- 
vises are  created  Is  ao  ambiguous  as  to  make 


it  uncertain  whether  ther^  and  thereby  the 
testator  Intended  to  create  vested  or  contin- 
gent future  interests,  and  there  are  no  oth- 
er drcnmstances  arising  from  the  testa- 
ment itself  to  compel  a  contrary  view,  then 
tiie  general  language  of  the  second  clause  of 
the  testament  to  which  we  have  referred  be- 
comes of  signal  and,  indeed,  controlling  im- 
portance as  an  aid  in  the  ascertainment  of 
the  Intention  of  the  testator  with  regard  to 
the  time  of  the  vesting  of  the  right  of  enjoy- 
ment of  such  futore  interests.  But,  ainrt 
from  any  consideration  of  the  general  lan- 
guage of  the  instrument  we  think  that,  as 
before  dedared,  from  the  language  of  the 
fourth  clause  Itself,  and  throng  no  strained 
or  unnatural  constrnctl<m  thereof,  no  serious 
difficulty  need  confront  the  court  in  readilng 
the  conclusion  that  the  Intention  of  the  testa- 
tor as  therein  and  thereby  expressed  was  to 
create  In  his  son,  Marion,  a  vested  remainder. 

It  will  be  observed  that  the  fourth  clanea 
of  the  testament  Is  divided  Into  two  para- 
graphs: The  first  involving  the  devise  to 
Marlon;  the  second,  to  the  latter's  wife.  It 
will  further  be  observed  that  the  first  para- 
graph uses  words  of  present  devise — that  Is, 
the  language  of  the  testator  Is:  "I  give  and 
bequeath,"  etc  Thus  far  there  could  not 
arise  any  question  but  that  the  testator  in- 
tended by  the  use  of  those  words  the  vest- 
ing in  Marlon  De  Vrles  a  present  fixed 
right.  But  as  we  have  seen,  the  contention 
Is  that  the  language  immediately  precediiuc 
tbe  quoted  words,  "Upon  the  termination  of 
the  life  estate  hereby  created  In  my  wife, 
Mary  Jane  De  Vries,"  refers  tbe  vesting  of 
the  right  to  the  time  of  the  death  of  the  life 
tenant  or  the  termination  by  her  death  of 
tbe  life  estate,  and  that,  therefore^  the  effect 
of  said  language  Is  not  only  the  postpone- 
ment of  the  time  of  the  actual  ^oyment 
bnt  also  of  tbe  time  of  the  voting  of 
the  right  of  enjoyment  of  the  future  In- 
terest thus  created.  But  we  think  that 
where,  as  here,  words  of  devise  refer  to  the 
present  or  are  In  the  present  tense,  the 
words,  "upon  tbe  termination  of  tbe  life 
estate"  or  "after"  such  termination,  relate 
to  the  time  of  tbe  possession  or  actual  en- 
joyment of  the  interest  so  devised,  and  not 
to  tbe  time  at  which  such  interest  shall  .vest 
or  become  In  the  donee  a  fixed  right.  It  will 
not  for  a  moment  be  questioned  that  words 
of  present  devise,  such  as  are  used  here,  are 
Inconsistent  with  language  which  may  be 
construed  to  postpone  the  immediate  vetting 
of  such  right  and,  as  su^ested,  If  the  lan- 
guage Immediately  preceding  the  words  of 
present  devise  in  the  fourth  clause  of  the 
testament  here  may  be  held  to  be  inconsist- 
ent with  the  present  vesting  of  the  interest 
then  at  least  a  serious  doubt  arises  as  to 
what  the  testator  actually  intended  should 
be  the  effect  in  legal  contemplation  of  tbe 
devise  to  Marion.   Therefore,  whether  we 
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may  bold  that  tbe  words  of  present  devise 
as  employed  by  tbe  testator  tbemselTes  Ir- 
resistibly import  an  Inteotion  to  create  a 
rested  remainder,  or  tbe  language  of  tbe 
fonrtb  clanse,  as  a  wbole,  Is  so  ancertaln 
and  ambiguous  as  to  leave  In  serious  doubt 
wbat  the  testator's  specific  Intention  In  tbat 
respect  was,  In  either  case,  under  the  uni- 
formly accepted  rules  of  construction,  the 
conclusion  must  be  tbe  same.  But  manifest- 
ly, If  the  construction  contended  for  by  the 
respondent  and  sustained  by  tbe  court  below 
be  sound,  tbe  language,  "I  devise  and  be- 
queatb,"  or  "give  and  devise,"  la  controlled 
entirely  by  tbe  words  Immediately  preced- 
ing It.  We  can  perceive  no  reason  for  such 
construction,  and,  Indeed,  we  are  of  the 
opinion,  as  before  declared, '  tbat,  when  we 
consider  the  language  of  tbe  clause  in  ques- 
tion in  connection  with  other  parts  of  the 
testament  or  with  what  appears  clearly 
enough  to  us  to  be  the  general  scheme  •  of 
the  testator,  such  construction  would  fall 
far  short  of  discovering  tbe  intention  of  the 
deceased  with  respect  to  the  devise  to  Ma- 
rion. But  we  are  not  without  eminently 
respectable  authority  for  tbe  foregoing 
views. 

II]  Tbe  general  rule  aa  to  tbe  employment 
of  words  of  present  gift  or  devise,  in  imme- 
diate connection  with  the  use  of  the  prep- 
ositions "upon,"  "after,"  and  "at,"  expres- 
sive of  the  time  at  which  the  Intermediate 
estate  must  terminate.  In  Instruments  dis- 
posing of  property.  Is  laid  down  by  30  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  7^  as  fol- 
lows: "The  use  of  words  of  present  gift,  or 
language  wblcb  has  tbe  same  Import  or  ef- 
fect, Is  expressly  recognized  as  operating,  in 
tbe  absence  of  other  controlling  circum- 
stances, to  create  a  vested  interest  In  the 
benefldaiy."  Many  cases  may  be  found 
where  that  rule  has  been  applied  to  a  state 
of  fticts  strikingly  similar  to  the  drcam- 
atancea  of  the  present  case.  •  We  shall  here 
notice  1  tew  of 'those  casen. 

Jn  the  Hatter  of  EUlott,  27  Misc.  Rep.  268, 
58  N.  Y.  Supp.  803,  the  testator  gave  to  his 
widow,  during  ber  life  or  antll  remarriage, 
his  real  and  his  residuary  personal  estate. 
Upon  her  death  or  remarriage  tbe  executura 
were  directed  by  a  fiodlcil  to  sell  and  convey 
the  realty,  convert  tbe  personalty  Into  mon- 
eyt  and  out  of  the  prooeda  pay  a  son  $1,500 
and  to  one  Alphrooa  Town,  9800^  '^hich 
nld  amounts,"  so  the  testament  read,  "I  do 
hereby  give  and  bequeath  unto  tbem  to  be 
paid  only  aa  atereeaid."  Alpbrona  Town 
died  during  the  lifetime  of  the  widow.  The 
cont^tlon  was  that  the  bequest  to  Alpbrona 
Town  lapsed  by  reason  of  her  death  during 
the  lifetime  of  th6  testator'a  widow.  The 
referee  aoatalned  that  contention,  holding 
that  aald  bequeat  was  contingrat,  and  tbat  it 
conld  only  become  rested  or  effective  by  the 
legatee's  surviving  tbe  happening  of  the 
death  or  remarriage  of  the  widow.  Berera- 
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ing  tbe  findings  of  the  referee,  the  surro- 
gate court  said:  "His  (the  referee's)  decision 
is  prlnci[>ally  based  upon  tbe  circumstance 
tbat  tbe  testator  directed  tbe  conversion  of 
tbe  real  estate  at  a  future  time  and  the 
payment  of  the  legacy  from  the  proceeds." 
The  surrogate  then  refers  to  a  number  of 
cases  by  the  light  of  which  the  referee  con- 
strued tbe  testament,  and  proceeds:  "The 
rule  declaring  tbat,  where  tbe  gift  consists 
only  In  a  direction  to  divide  or  pay  at  a  fu- 
ture time,  the  vesting  as  well  as  the  time 
of  payment  Is  postponed,  which  Is  referred 
to  In  tbe  cases  above  dted,  and  which  doubt- 
less acquires  greater  pertinency  and  signifi- 
cance from  tbe  direction  for  conversion  con- 
tained in  the  wills  considered  in  some  of 
them,  has  been  repeatedly  stated  to  be  not 
an  Inflexible  or  arbitrary  rule,  but  one  read- 
ily yielding  to  tbe  lutentlon  of  tbe  testa- 
tor, and  sometimes  evidence  of  a  very 
slight  character  has  been  resorted  to  by  tbe 
courts,  and  teken  as  expressive  or  Indica- 
tive of  such  Intention.  [Citing  cases.}  Al- 
most Invariably  accompanying  the  declara- 
tion of  the  role  mentioned  Is  found  the 
statement  of  another  rule  or  principle  sim- 
ilarly formulated  for  tbe  purpose  of  aiding 
in  discovering  the  intention  of  tbe  testator, 
and  that  Is  tbat  where  there  Is  a  direct  or 
immediate  gift,  the  subject  of  which  cannot 
come  into  possession  or  enjoyment  of  tbe 
l^tee  until  some  future  time,  the  gift  Is, 
nevertheless,  to  be  regarded  as  indefeaslbly 
vested.  This  latter  rule  seems  to  me  to 
more  fitly  accord  with  the  intention  of  tbe 
testator  in  the  present  case,  and  I  think  It 
should  control  Its  disposition.  Words  of 
present  gift  are  here  clearly  used.  The  tes- 
tetor  says:  'I  do  hereby  give  and  bequeath.* 
The  use  of  such  language,  or  language  of 
the  same  import,  or  effect.  Is  expressly  or 
Impliedly  recognized  by  the  authorities  as 
effective,  In  the  absence  of  other  controlling 
circumstances,  to  create  a  vested  Interest  or 
estate  In  the  beneficiary."  Citing  Matter  of 
Young,  145  N.  Y.  533,  40  N.  E.  226;  Delaney 
V.  McCormaek,  88  N.  Y.  174;  Smith  v.  Ed- 
wavds,  88  N.  Y.  92;  Shlpman  t.  RoUlna,  98 
N.  Y.  311;  Goebel  v.  Wolf,  113  N.  T.  405, 
21  N.  E.  388,  10  Am.  St.  Rep.  464;  Matter 
of  Baer.  147  N.  Y.  354,  41  N.  E.  702;  Dela- 
fold  V.  Shlpman,  103  N.  Y.  46%  9  N.  B.  184; 
Miller  r.  Gilbert,  144  N.  T.  68,  38  N.  B.  979; 
Ross  V.  Roberts,  2  Hun  (N.  T.)  90;  affirmed, 
68  N.  T.  G52;  Matter  of  Maban,  98  N.  T. 
372;  Geisse  r.  Bunce,  23  App.  Dir.  202,  48 
N.  T.  Supp.  249;  Warner  r.  Dnrant,  76  N. 
Y.  130;  Loder  r.  Hatfield.  71  N.  Y.  99; 
Wells  T.  Seeley.  47  Hun  (N.  Y.)  100;  Matter 
of  Gardner,  140  N.  Y.  122,  35  N.  E.  43ft 

In  the  Matter  of  Conger,  81  App.  Dir. 
498,  80  N.  Y.  Supp.  933,  the  will  giving  a 
Itfe  interest  to  the  testatorts  wife  and  daugh- 
ter provided  that,  "after  the  death  of  my 
aald  wlte  and  daughter,  I  give,  devise  and 
bequeath  unto,"  etc:    Oonatrnlng  aald  wlU 
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and  Interpretbic  tbt  limsnage  quoted  tor  the 
pnrpoee  of  dlBcoTwing  wlietber  it  was  tbe 
Intention  of  the  testator  that  the  lemalnder 
so  created  should  operate  to  vest  the  right 
or  title  to  such  fature  interest  in  the  re- 
mainderman npon  the  former's  death,  the 
court  says:  "If  the  testator  had  said,  '1 
give,  devise  and  bequeath  onto  the  legatees 
nanMd  certain  shares  of  stock,  such  bequests 
to  take  effect  In  enjoyment  aftw  the  death 
of  my  life  tenants.'  there  could  be  no  ques- 
tion about  the  meaning  or  ral^ty  of  the 
clause.  We  think  it  requires  no  particular 
straining  to  hold  that  when  be  said,  'after 
the  death*  of  said  life  tenants,  *I  glTe,  devise 
and  bequeath'  unto  the  same  persons,  be 
meant  tbe  same  thing,  namely,  a  present, 
immediate  bequest  and  gift  of  tbe  property, 
subject  only  to  delay  in  payment  and  en- 
joyment until  after  the  deatb  of  those  who 
had  a  prior  right  to  the  enjoyment  as  life 
tenants.  The  vetHno  of  title  was  to  take  ef- 
fect immedtateiy;  tbe  actual  division  and 
ddivery  of  tbe  certificates  of  stoCk  was  to 
occur  in  the  future." 

In  Famam  v.  Famam,  03  Conn.  201.  2  Atl. 
825,  S  AtL  682,  a  testemoitery  trust  was 
created,  the  terms  of  which  certain  sums 
were  to  be  paid  by  the  trustees  annually  to 
the  widow  of  the  testetor  and  to  his  chil- 
dren, and  "at  the  decease  of  the  last  survivor 
of  my  said  children.  If  my  said  wife  shall 
not  then  be  living,  but  if  living,  then  upon 
her  dratb,  this  trust  dull  cease;  and  I  give, 
devise  and  bequeath  all  the  estate  which 
shall  then  be  held  in  trust  under  this  will  to 
my  grandchildren  who  shall  then  be  living,  to 
be  equally  divided  among  them  per  capita  and 
not  per  stirpes,  and  to  their  heirs  forever." 
It  Is  then  provided  that  If  any  grandchild  of 
the  testetor  shall  have  died,  leaving  a  child 
or  children  surviving  at  the  expiration  of 
said  trust,  such  child  or  dtlldraa  shall  teke 
the  share  that  "his,  her  or  their  parent  would 
have  been  oititled  to  if  living,"  etc.  The  at- 
tack upon  the  testament  was  upon  the  ground 
that  the  fourth  and  fifth  clauses  {the  latter 
the  one  Just  referred  to)  were  inoperative 
for  the  reason  that  they  were  in  violation  of 
the  Connecticut  statute  against  perpetnllles. 
The  main  question  thereupon  arising  was 
whether  the  estete  in  the  grandchildren  was 
a  vested  or  contingent  remainder.  The  court 
held  that  the  Interest  so  created  was  a  vest- 
ed remainder,  saying:  "The  worda,  'I  give, 
devise  and  bequeath'  import  a  present  Inter- 
est unless  other  provisions  In  the  will  clear- 
ly manifest  a  different  inteutlon." 

In  tbe  Matter  of  Seaman,  147  N.  Y.  69, 
41  N.  B.  401,  tbe  sixth  and  seventh  articles 
of  the  testament  read  as  follows:  "All  the 
rest,  residue  and  rmalnder  of  my  estate,  real 
and  pOTBonal,  I  give,  devise  and  bequeath  to 
my  executors,  hereinafter  named,  In  trust  to 
apply  and  pay  over  the  income  of  one  equal 
undivided  half  pert  thereof  to  my  said  adopt- 
ed daughter  and  niece,  Elizabeth  Seaman, 
daring  her  natural  Ufe^  and  upon  her  deceote 
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/  otve,  Oevtae  and  befMoM  atld  equal  undi- 
vided one-half  part  of  estate  so  held  in 
trust  tor  my  said  adopted  dau^^tw  and  nlec& 
to  the  4£hildren  of  my  nephew,  Qeotge  A. 
Seaman,  living  at  the  time  of  her  death, 
share  and  share  aUke.  Seventh.  I  direct  and 
order  my  said  executors  bereiDafter  named 
to  apply  and  pay  aret  the  Income  of  the 
other  equal  undivided  half  part  of  my  es- 
tate so  hdd  in  trust  them  to  nay  said 
adopted  son  and  n^hew,  George  A.  Seaman, 
during  his  natural  life,  and  upon  hit  deeea$e, 
I  give,  devUe  and  b^iueath  the  said  equal 
undivided  half  of  my  estate,  so  held  In  trust 
for  my  said  adopted  son  and  n^hew,  to  the 
children  of  my  said  nephew,  George  A.  Sea- 
man, living  at  the  time  of  his  death,  share 
and  share  alike."  The  New  York  Court  of 
Appeals  held  that  the  words,  **I  give,  devise 
and  bequeath,"  as  thus  used,  were  words  of 
present  gift  and  denoted  a  vested  interest  at 
the  death  of  the  testator,  and,  differentiating 
the  case  before  It  from  other  cases  clted» 
among  otber  things  said:  "Here  there  are 
words  of  present  gift,  for  the  phrase  'upon 
her  decease,'  like  the  expression  'from  and 
after,'  does  not  prevent  the  l^cy  from  vest- 
ing"—citing  Nelson  v.  Russell,  135  N.  T.  137, 
31  N.  E.  1008. 

"In  applying  the  rule  which  favors  the 
construction  of  remainders  as  vested,"  It  is 
said.  In  the  second  edition  of  24  Am.  &  Eng. 
Ency.  of  Law,  p.  395,  "a  distinction  has  been 
made  between  certain  words  as  Importing 
time  and  contingency  respectively.  Accord- 
ingly, the  adverbs,  'when,'  'then,'  'after,' 
'until,'  'from,'  etc.,  In  a  devise  of  a  remain- 
der after  a  precedent  estete  determinable  on 
an  event  which  must  necessarily  happen,  are 
construed  to  relate  merely  to  the  time  of  the 
enjoyment  of  the  estate,  and  not  to  the  time 
of  tbe  vesting  in  intwest  Words  denottag 
contingency,  oa  the  other  hand,  are  'If.'  *in 
the  event,'  and  the  like."  See  Matter  of 
Watte,  68  App.  Div.  357,  74  N.  T.  Supp.  75; 
Hersee  v.  Simpson,  164  N.  Y.  496,  48  N.  E. 
890;  McArthur  v.  Scott.  113  U.  S.  380,  6  Sup. 
Ct.  652,  28  L.  Ed.  1015;  Gropley  v.  Cooper, 
10  Wall.  167,  22  L.  Ed.  109— hi  each  of  which 
the  rule  of  construction  contended  for  by 
appellant  here  Is  applied.  See,  also.  Estate 
of  Cavarly,  119  Cal.  406,  51  Pac.  629;  Dunn 
V.  ScheU,  122  Cal.  627,  55  Pac.  695;  Estate 
of  Fair,  132  Cal.  646.  60  Pac.  442,  64  Pac. 
1000,  84  Am.  St  Rep.  70;  Estate  of  Gamp- 
bell,  149  Cal.  717,  87  Pac.  573. 

But,  as  we  have  se^,  the  conclusion  of 
the  court  below,  it  la  argued,  is  supported  by 
the  construction  which  respondent  places  up- 
on tbe  language  of  the  second  paragraph  of 
the  fourth  clause,  wherein  and  whereby  the 
testator,  for  the  benefit  of  the  wife  of  Marion, 
guards  against  a  contingency  that  might  hap- 
pen t>efore  tbe  vesting  in  Marlon  of  the  In- 
terest devised  to  him.  We  are  unable  to  see 
wherein  said  second  paragraph  or  the  con- 
tingent provision  therein  made  for  Marion's 
wife  exwclses  any  Influoice  upon  or  in  any 


Digitized  by 


Cat)  IN  BE  D£  VBIES'  ESTATE  115 


way  limits  or  qaallflea  the  Interest  devised 
to  MarloiL  Indeed,  we  are  of  opinion  tbat 
a  careful  ezamlniLtlon  of  tbe  language  of 
said  paragraph  wUl  disclose  to  the  mind  con- 
slderattODS  wblcb  negatlre  rather  than  sus- 
tain tbe  condaslon  to  which  the  learned 
trial  ja^es  were  persuaded  as  to  the  Inten- 
tion of  the  testator  with  respect  to  the  de- 
vise to  Marion.  Said  second  paragraph  of 
the  fourth  clause  of  the  testament.  It  will 
be  remembered,  reads:  "If  my  son,  Marion 
De  Vries,  should  precede  In  d^tb  bis  wife, 
Minnie  L.  De  Yrjes,  and  leave  hhn  no  lawful 
Issue  surviving,  and  should  such  death  of 
my  son,  Marlon  De  Vrles,  occur  before  the 
property  herein  devised  and  bequeathed  to 
him  vests  In  him,  then  all  the  interest  herein 
and  hereby  devised  and  iegveathed  to  said 
Marlon  De  Tries  shall  pass  to  and  vest  in 
and  become  the  property  of  said  Minnie  L. 
De  Vrles,  my  son,  Marlon's  wife,  absolutely 
and  forever.** 

It  seems  clear  to  our  minds  that  the  fourth 
clause  of  the  testament,  read  together,  means 
this:  That  the  testator  Intended  to  and  did 
devise  to  Marion  De  Tries  a  present  interest 
in  remainder  In  the  property  described  in 
said  danse;  tha^  counting  upon  the  certain- 
ty of  death,  but  tbe  uncertainty  as  to  the 
time  tbereof,  and  therefore  the  possible  con- 
tingency of  Marlon  preceding  his  wife  in 
death,  he  deslr^  and  intended  that  in  the 
event  that  that  contingency  happened  before 
the  remainder  to  Marlon  vested  In  him — 
that  is.  before  the  death  of  the  testator — 
then  the  estate  so  limited  to  Marlon  should 
go  to  the  latter's  wife.  In  other  words,  the 
testator  devised  to  Marlon  a  vested  future 
Interest  and  to  his  wife  a  contingent  future 
Interest  in  the  same  property.  We  think,  as 
previously  suggested,  that  this  construction 
is  fully  sustained  by  these  considerations  de- 
duelble  from  the  second  paragraph  itself: 
(1)  Assuming,  as  Is  the  contention,  that  the 
Interest  to  Marlon  was  not  Intended  to  vest 
until  the  determination  of  the  life  estate,  if 
Marion  should  precede  in  death  his  wife, 
leaving  lawful  issue,  before  the  termination 
of  tbe  life  estate,  the  result  in  that  case 
would  not  only  be  that  Minnie  L.  De  Tries 
woold  and  conld  take  nothing  under  the  con- 
tingent devise  to  her  upon  tbe  death  of  the 
life  tenant,  but  that  devise  of  the  testa- 
ment would  absolutely  fall  and  the  interest 
devised  necessarily  be  remitted  to  administra- 
tion, for  it  will,  be  noted  that  there  is  no 
provision  as  to  whom  tbe  property  devised 
to  Marlon  should  go  in  tbe  event  Marion 
died,  leaving  issue,  prior  to  the  death  of  his 
wife  and  before  tbe  remainder  to  him  became 
a  vested  Interest  We  cannot  persuade  our- 
selves, in  view  of  the  evident  care  with  which 
the  whole  testament  was  prepared  and  ex- 
ecuted, disclosing  a  clear  design  to  thus 
specifically  dispose  of  all  Interests  in  his 
property,  that  tbe  testator  would  have  so 
arranged  his  disposal  of  one  part  of  bis  es- 
tate of  whlcli  undoubtedly  be  Miight  to  make 


specific  disposal,  as  to  admit  of  a  possible 
lapse  tbereof.  We  are  of  the  Clinton,  rath- 
er, that  the  testator,  having  intended  Marl- 
on's remainder  should  vest  upon -his  (testa- 
tor's) death,  must  have  further  had  in  mind 
that,  in  case  Marlon  leaving  lawful  issue 
should  precede  both  fala  wife  and  the  testator 
In  death,  the  lattCT  would  still  have  the  op- 
portunity and  ability  to  make  such  disposi- 
tion of  the  Interest  he  intended  for  Marlon 
as  would  accord  with  bis  (testator's)  wishes 
wltb  respect  to  Minnie  L.  De  Tries  and  such 
issue.  In  any  event,  considering  tbe  fact 
that  the  testator  displayed  an  unquestioned 
and  unquestionable  wish  to  provide  for  Min- 
nie L.  De  Tries,  In  the  event  of  the  happen- 
ing of  the  contingency  upon  which  she  was 
to  take,  we  think  it  would  be  the  more  rea- 
sonable view  to  bold  that  he  did  not  Intend 
that  any  circumstances  should  arise.  In  the 
testamentary  disposition  of  his  estate,  where- 
by it  could  happen  that  the  Interest  which 
Is  the  subject  of  tbe  devise  to  Marlon  De 
Tries  should  go  undisposed  of  by  bia  last 
wUl. 

The  second  proposition  plainly  deduclble 
from  the  second  paragraph  of  the  fourth 
clause  and  which,  we  think,  clearly  confirms 
the  position  that  the  devise  to  Marlon  should 
oi>erate  as  a  vested  remainder,  arises  from 
the  language  itself  of  said  second  paragraph. 
Therein,  as  we  have  seen,  the  testator  pro- 
vides that,  upon  the  happening  of  tbe  condi- 
tion upon  which  Minnie  L.  De  Tries  shall 
take,  "then  all  the  interest  herein  and  hereby 
devised  and  bequeathed  to  said  Marlon  De 
Tries  shall  pass  to  and  vest  in  and  become 
the  property  of  said  Minnie  L.  De  Tries," 
etc.  Thus  It  will  be  noted  that  the  words  of 
action — "devise"  and  "bequeath,"  as  used  In 
tbe  preceding  paragraph  of  said  clause — are 
used  in  the  second  paragraph  in  the  past 
tense;  that  is,  as  denoting  action  already 
taken.  In  other  words,  to  paraphrase  the 
fourth  clause  in  its  entirety,  the  testator 
has  therein  declared:  "I  devise  and  bequeath 
to  Marlon  De  Tries  the  property  herein  de- 
scribed, tbe  possession,  however,  to  take  ef- 
fect on  the  determination  of  the  estate  for 
life  in  said  property  to  my  wife,  Mary  J. 
De  Tries,  But  should  my  son,  Marlon,  die, 
leaving  no  lawful  Issue,  before  the  death  of 
bis  wife,  Minnie  L.  De  Tries,  and  prior  to  the 
vesting  In  him  of  the  estate  or  interest  so 
devised  to  him,  then  the  property  which  I 
have  already  devised  and  bequeathed  to  said 
Marlon  shall  pass  to  and  vest  in  and  become 
the  property  of  said  Minnie  L.  De  Tries," 
etc.  In  short,  it  appears  reasonably  clear 
to  our  minds  that  by  the  use  of  the  language 
in  the  second  paragraph  "then  all  the  inter- 
est herein  and  hereby  devised  and  bequeath- 
ed to  said  Marion  De  Tries,"  etc,  the  testa- 
tor intended  to  emphasize  his  Intention  as 
clearly  implied  from  the  employment  of 
words  of  present  devise  In  the  first  paragraph 
that  the  rigM  of  enjoyment  of  tbe  interest 
devised  to  Marion  sbonld  take  effect  or  veat 
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npon  and  oolnddently  vitb  the  beginning  of 
tbe  life  estate,  or  In  other  wordi;  at  the 
death  of  the  tratator. 

That  the  testator  had  a  clear  conception 
of  the  legal  significance  of  words  of  presoit 
devise,  nnquallted  hy  other  language  or  ez- 
piressions,  Is  Indnbltablr  shown,  it  appears 
to  us,  hy  the  language  of  the  devise  to  his 
son,  Lee  De  Tries.  Tberdn  be  likewise  uses 
words  of  present  devise,  but  qualifies  the 
snme  with,  "To  hare  and  to  hold  the  same 
(the  property)  for  and  during  all  his  natural 
life  only,  and  thereafter  to  veat  as  herein- 
after stated,  or  to  be  taken  hy  him  absolute- 
ly, dependent  upon  tbe  following  events  and 
condMotu.'*  Then  follows  a  provision  that 
should  Lee  De  Tries  "die  before  I  di^  and 
leave  him  lawful  issue  snrvlvlns,  then  and 
upon  the  termination  of  the  life  estate  here- 
in created  In  my  wife,  If  sndi  lawful  issue 
shall  survive  my  taid  loife,  then  the  said  de- 
scribed real  property  hereby  devised  to  my 
said  son,  Lee  De  Tries,  shall  ve<f  alaolutelv 
in  fee  simple  In  such  lawful  Issue  of  my  said 
son,  Lee  De  Tries."  It  Is  then  isovlded  that 
If  the  wife  of  Lee  De  Tries  die  before  him, 
and  -Lee  De  Tries  should  "Mrvfve  me  and 
my  tcife,  then  and  in  that  event,  and  upon  the 
termination  of  the  life  estate  Aereby  creaf* 
ed  in  mv  Vfife^  all  of  the  said  real  property 
hereby  devised  to  my  son,  said  Lee  De  Tries, 
shall  abeolutelv  vest  In  my  son,  said  Lee  De 
Tries,  unaffected  by  any  life  estate  therein." 
It  will  he  noticed  that  the  Initial  language 
of  the  devise  to  Lee  De  Tries,  like  the  devise 
to  Marion,  contains  words  of  present  devise; 
but  the  testator  later  qualifies  or  limits  the 
effect  of  those  words  by  anneslng  to  said 
devise  certain  conditions  upon  which  the  in- 
terest therein  created  is  to  rest.  Indeed,  by 
express  language  the  testator  suspends  the 
vesting  of  the  fee  in  the  interest  devised  to 
Lee  De  Tries,  for  he  specifically  provides  as 
a  condition  upon  which  such  Interest  to  Lee 
shall  vest  that  the  latter  must  sondve,  not 
only  the  testator,  but  the  life  tenant  It  wiU 
likewise  be  noticed  that  In  providing  for  an 
Interest  In  the  Issue  of  Lee  De  Tries,  the 
testator  postpones,  by  express  words,  the 
vesting  of  said  Interest  In  such  Issue  until 
the  termination  of  the  life  estate;  that  is, 
tbe  provision  is  that  the  Issue  of  'Lee  must 
Burvl^'e  the  life  tenant  before  the  Interest 
so  devised  shaU  vest  in  them.  It  will  fur- 
ther be  observed  that  in  all  the  Instances  of 
the  postponement  of  the  vesting  of  the  in- 
terest devised  to  Lee  De  Ytiea  apt  words  of 
suspension,  such  as  "then,"  "then  and  tbere- 
upon*"  "then  and  in  that  event,"  immediate- 
ly vest,"  and  "absolutely  vest"  are  used  as 
Indicative  of  an  Intention  to  suspend  the 
vesting. 

From  the  foregplng  cmsideratlons,  ft  is 
very  manifest,  we  think,  that  the  testator, 
in  preparing  and  executing  the  testament  be- 
fore us,  folly  appreciated  the  necessity  for 
the  use  of  express  language  by  which  to 
make  dear  and  unquestionable  his  intention 
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to  postpone  or  suspend  the  vesting  untH  the 
determination  of  the  life  estate  in  those  in- 
stances where  words  of  presmt  devise  are 
used  but  where  be  did  not  Intoid  the  crea- 
tion at  vested  interests.  It  is,  therefore, 
very  plain  to  onr  minds  that  the  testator  em- 
ployed words  of  iffssent  gift  in  the  devise 
to  Marion  advisedly  and  wl^  the  express 
purpose  of  creating  the  nature  of  the  Inter- 
est, as  to  the  time  of  the  vesting  of  the  r^t 
thereto,  which  those  words  naturally  im- 
port; that,  lad  be  Intended  that  the  inter- 
est  so  devised  should  constitute  a  contlngoit 
remainder  cx  vest  only  at  the  condusion  of 
the  life  estate  by  the  death  of  the  life  ten- 
ant, he  would  then,  as  In  the  case  of  Uie 
devise  to  Lee,  have  so  declared  in  express 
lai^age  or  hy  words  so  (dear  and  antoslte 
as  to  have  left  no  room  for  doubt  upon  tliat 
proposition. 

[7]  It  may  be  remarked  that  It  is  extra- 
judicially declared  In  ttie  brief  of  appellant 
that  It  was  held  by  the  court  below  that  tbe 
provision  of  the  testator's  will  for  his  son. 
William  O.  De  Tries,  vests  his  remainder  in 
him  on  the  death  of  the  testator.  In  other 
words,  tbe  court  below,  as  we  undOTStand. 
connsd  for  appellant,  has  construed  the  de- 
vise to  William  Q.  to  create  a  vested  future 
Interest  The  devise  to  said  son  reads: 
"Unto  my  son,  William  Garland  De  Tries, 
upon  tbe  termination  of  said  life  estate,  I 
give,  devise  and  bequeath  all  those  cotain 
lots."  etc.  There  is  no  other  provision,  con- 
ditional or  otherwise,  contained  in  the  tes- 
tament with  respect  to  the  Interest  thus  de- 
vised to  William  6.  De  Tries,  and  dearty 
the  court  was  right  In  holding  that  the  in- 
terest so  devised  was  a  vested  remainder. 
And,  with  the  exception  of  the  contingent 
proTlsion  for  Mailtui's  wife,  there  te,  in  prac- 
tical effect,  no  ground  of  distinction  between 
the  Hevlse  to  Marion  and  the  devise  to  Wil- 
liam O.  TtM  only  dUterence,  as  will  readily 
be  observed,  consists  in  the  transposition  of 
the  words  with  which  the  two  Intraests  are 
devised.  Manifestly,  therefore,  if  the  devise 
to  William  G.  creates  a  vested  interest,  it 
must  be  true  that  the  devise  to  Mari<m 
creates  a  like  interest,  unless  It  may  be  hdd 
that  the  oontli^ent  provision  for  Marion's 
wife  exercises  some  snch  influence  on  or  con- 
trol of  the  language  in  whldi  the  devise  to 
Marifm  Is  expressed  as  to  make  the  Interest 
so  devised  a  contingent  remainder,  and  this 
we  have  shown  cannot  reasonab^  be  hdd  to 
be  the  ^eet  of  tlmt  prori^tm.  While  this 
part  of  the  discussion  Is  merely  srgumentum 
ad  homlnon,  we  notice  the  proposition  tiiat 
calls  it  forth  because  we  have,  after  a  care- 
ful examluatlon  of  the  principal  question  pre- 
sented here,  been  curious  yet  unable  to  per- 
ceive the  method  of  reasoning  by  which  the 
learned  court  below  has  discerned  the  subt- 
est distinction  between  the  devise  to  Marion 
and  that  to  William  G.  De  Tries. 

But  we  have  pursued  tJie  discussion  sufll- 
dently.   As  stated,  the  <mly  cimtlngency 
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vluterer  that  we  ban  bera  able  to  find  In 
the  finirth  tdanse  of  tbe  testamoit  relates 
■oldy  to  tbe  prorlslon  for  Minnie  L.  De 
Tries.  As  to  tbe  devise  to  Uarion,  we  find 
here  "tbe  ezlateace  in  an  aaeortakied  person 
of  a  present  jtoecf  righV*  at  fotoze  oijor- 
menL  In  other  words,  we  can  bwe  "point 
to  a  person  wbo.  If  tbe  life  estate  shoald 
cease,  woold  eo  Instanto  et  ipso  facto  bare 
an  Immediate  rl^t  of  possession,*'  and  tbls, 
as  ttie  Court  of  Appeals  of  Kew  Tork  says, 
In  Moove  T.  Uttel,  41  N.  Y.  80,  *is  a  vested 
remainder,  and,  by  necessary  consequence, 
all  the  contlngoiGies  wbldi  may  opmto  to 
defeat  the  right  of  possesion  are  to  operate, 
and  oidy  to  opente^  as  conditions  subse- 

QOOlt.'* 

We  are  satlsfled  for  the  reasons  herein 
Sivcn  that  the  testetor  Intended  a  ve^d  In- 
terest In  bis  son,  Uarion  De  Tries,  and  the 
order  or  decree  ai^ealed  from  is,  th«efore, 
rerersed. 

We  concar:  CHIPMAN,  P.  J.;  BUR- 
NBTTf  3. 


mSSOURI,  O.  &  Q.  RT.  00.  et  aL  V. 

STATE. 

CBnpnnw  Court  of  OUahoma.   Ffeb.  9,  1911.) 

(ByUabiu  fey  the  Oourt.) 

1.  RatuwAos  <|  6*>— RsavuTioir  bt  Cobpo- 

KATIOn  COHiaSSION  —  STATITTOar  Pbovi- 
BIONS. 

The  act  of  May  20,  1908  (Laws  1908,  c. 
18>,  does  not  exteod  the  JurisdictloQ  of  the 
Corporation  Commission  bejond  the  metet  and 
bounds  fixed  by  article  9,  f  18,  of  tbe  Consti- 
tution, Dor  alter,  amend,  revise,  or  repeal  sec- 
tions of  the  ConstitatioD  from  18  to  34,  inclu- 
sive,  but  is  auxiliary  and  supplemental  to  said 
section  18,  and  provides  a  remedy  for  the  en- 
forcement sad  protection  of  certain  rights  there- 
by secured,  aoH  by  legislative  construction  de- 
fines those  rights  so  that  their  exact  limits  may 
be  known. 

[Ed.  Note.— For  othw  eases,  see  Railroads, 
Dec  Dig.  I  6.*] 

2.  COWSTITUTIOWAL  LAW  (8  20*)— CONSTBUO- 
TION  —  IJCOISLAHVB  ConsTBUcnoN— "Pub- 
lic PAcxLmaa"— "PtTBLic  Cokvenieitceb." 

A  clause  In  the  Ooostltntlon  and  act  pass- 
ed by  the  first  Legislature  after  the  adoption 
of  the  ConstltutloD,  relating  to  the  same  Bub- 
ject,  like  statutes  in  pari  materia,  are  to  be 
construed  together.  And  where  such  act  im- 
^ledly  construes  "public  facilities"  or  "public 
conveniences,"  aa  used  In  article  9,  t  IS,  to  in- 
clude a  union  passenger  depot,  such  contempora- 
ry interpretation  is  entitled  to  great  wrigbt, 
and  in  oiis  instance,  betng  correct,  will  not  be 
distntbsd. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  IS  14,  15:  Dee.  Dig.  8  20* 

For  odier  definitions,  see  Words  and  Phrases, 
vol.  6.  p.  S780;  vol.  2,  pp.  1S56-1658;  vol.  8, 
p.  2637.1 

3.  Railioads  (I  58*)  —  REotTLAiroN  —  Union 
Statxohs. 

Tbe  act  of  May  20.  1908  (Laws  1008,  c. 
18)t  requiring  every  railroad  company  operating 
a  railroad  in  fbis  state  to  make  such  physical 
connections,  transfer,  and  switching  tadllties 


at  certain  points  aa  may  be  ordered  by  the  Cor* 
poration  Commiaslon,  and  empowering  said 
commission,  on  complaint  or  on  its  own  motion, 
to  require  such  companies  to  make  such  phys- 
ical connections  and  establish  and  maintain  un- 
ion depots,  etc,  aa  the  public  interest  may  re- 
quire, is  a  valid  exercise  of  legislative  power. 
And  where  It  appears  that  appellant  was  In- 
corporated and  under  the  laws  of  this  state,  and 
thus  soqolred  its  right  of  way  and  station 
grounds  at  D.,  that  the  effect  of  the  order  woold 
be  to  compel  It  to  fall  to  comply  witli  the  condi- 
tions attached  to  a  bonus  of  $10,000  to  be  used 
in  the  couatmctlon  of  a  depot  iinon  said  ground!) 
and  abandon  its  right  of  way.  and,  in  order  to 
extend  its  tracks  to  the  uuiou  depot  ordert^l 
operated  at  D..  to  deflect  Its  main  Hue  of  road 
and  run  through  two  elevators,  grade  en  ad- 
ditional roadbeo,  and  carve  its  tra^  so  acutely 
■8  to  cause  delay  In  handling  ito  trains,  all 
at  a  cost  of  about  $50,000,  held,  notwithstand- 
ing, that  the  act  and  the  proceedings  thereun- 
der are  valid  either  as  a  proper  exercise  of  the 
poUce  power  of  tbe  state  or  as  a  reasonable 
exercise  of  the  right  reserved  to  the  Leg^ature 
to  amend,  alter,  or  repeal  the  charter  ot  ap- 
pellant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  130-136;  Dec.  Dig.  f  58.*] 

4.  Statutes  ({  186*)— Implied  Powkbb. 

Where  a  power  Is  given  by  statute,  there  is 
carried  with  ft  power  to  do  everything  reasoD- 
ably  necessary  to  make  it  eCEectiTe. 

[Ed.  Note.— Fop  other  cases,  see  Statutes, 
Cent  Dig.  t  204;  Dec.  Dig.  jl85.*] 

Appeal  from  the  Corporation  Commission. 

Proceedings  by  the  State  against  the  Mis- 
souri, Oklahoma  &  Gulf  Railway  Company 
and  others  to  compel  operatlou  of  a  Joint 
depot.  From  an  order  of  the  Corporation 
Commission,  requiring  such  a  depot,  tbe 
mentioned  defraidant  appeals.  Affirmed. 

Alexander  New,  E.  R.  Jones,  and  Artbur 
UOler,  tor  appellant  Cbas.  West,  Atty.  Qen., 
and  n.  O.  Spilman,  Asst  At^.  Qen.,  for  tbe 
State. 

TURNER,  0.  J.  At  the  conclnslon  of  the 
testlmoi^  taken  on  ttie  hearing  of  tbe  peti- 
tion of  sevwal  resldento  of  Darant,  a  city 
of  6,800  inbabltants,  theretofore  filed  before 
it,  wherein  thegr  complain  of  tbe  St  Louis 
&  San  Franclsoo  Railroad  Company,  tbe  Mis- 
Boorl,  Kansas  ft  Texas  Railway  Oompany, 
and  the  Missouri,  Oklahoma  it  Onlf  Railway 
Company,  defendants,  the  Corporation  Com- 
miaslon on  August  10,  1910,  foond:  "It  Is 
shown  from  the  evidence  that  the  IClssoari, 
Kansas  it  Texas  Railway  and  the  Arkansas 
it  Choctaw  branch  of  the  Frisco  Intersect  at 
the  town  of  Dnrant,  and  that  said  railway 
conqnnles  mtotain  a  Joint  d^t ;  that  the 
Mlssomit  (^lahrana  A  Onlf  has  secured 
Tight  of  way  ttirongh  tbe  town  of  Dniant ; 
that  said  right  of  way  croMes  the  Mlssonrl, 
Kansas  ft  Texas  Railway  in  the  north  part 
of  the  town  and  parallels  tbe  said  railway 
from  said  crossing  to  the  Arkansas  ft  Choc- 
taw branch  of  the  Frisco,  470  feet  east  of 
the  Mlssonrl,  Kansas  ft  Texas  and  Frisco 
crossing;  that  the  proposed  site  of  tbe  Mis- 
souri, (^ahoma  ft  Gulf  depot  Is  eonth  and 
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east  of  the  main  street  In  the  town  of  Dn- 
rant  and  400  feet  east  of  the  north  end  of 
the  Joint  depot  used  by  the  Missouri,  Kansas 
&  Texas  and  Frisco;  that  the  Missouri, 
Kftnsas  &  Texas  Railway  has  a  double  track 
through  the  town  of  Dnrant ;  that  east  of 
said  track  it  has  a  switch  track  and  also  a 
merchandise  track  east  of  the  main  line, 
leading  to  grain  elevators;  that  there  is  a 
great  deal  of  switching  done  on  those  tracks 
by  the  Missouri,  Kansas  &  Texas ;  that  pas- 
sengers arriving  over  the  Missouri,  Kansas 
&  Texas  and  Frisco,  desiring  to  take  a  Mis- 
souri, Oklahoma  &  Gulf  train,  would  have 
to  cross  these  two  tracks  in  order  to  get  to 
the  proposed  site  of  the  Missouri,  Oklahoma 
&  Gulf  depot,  thereby  Incurrlug  additional 
expense  in  transferring  ba^age,  and  making 
It  very  inconvenient  and  dangerous  for  the 
traveling  public  in  crossing  from  one  depot 
to  another.  It  Is  further  shown  that  the  pres- 
ent depot  of  the  Missouri,  Kansas  &  Texas 
Railway  and  Frisco  Railroad  Is  very  con- 
venient to  the  business  part  of  the  town,  be- 
ing located  one  block  off  the  main  street ; 
that  this  depot  is  equipped  with  ample  facil- 
ities to  take  care  of  the  business  of  the  three 
roads  la  the  town  of  Durant  at  the  present 
time ;  that  a  union  depot  can  be  maintained 
at  much  leas  expeuse  to  the  railroads  than 
separate  depots.  It  appears  from  the  testi- 
mony of  the  engineer  of  the  Missouri,  Okla- 
homa &  Gulf  Railway  that  it  would  be  very 
expendve  for  said  railway  to  secure  right 
of  way  and  run  a  track  to  connect  with  the 
joint  depot  of  the  Missouri,  Kansas  &  Texas 
and  Frisco  ;  that  the  Missouri,  Kansas  & 
Texas  and  Missouri,  Oklahoma  &  Gulf  are 
competitive  roads,  and  that  the  passenger 
traCBc  would  be  greatly  decreased  over  the 
Missouri,  Oklahoma  &  Gulf  owing  to  the 
fact  that  the  agent  would  be  employed  by 
the  Missouri,  Kansas  &  Texas  and  would 
invariably  send  passengers  over  the  Missouri, 
Kansas  &  Texas,  instead  of  sending  them 
over  the  Missouri,  Oklahooia  &  Gulf.  After 
a  thorough  investigation  and  careful  consid- 
eration of  the  evidence,  the  commission  is  of 
the  opinion  that  the  greater  number  of  citi- 
zens of  Durant  and  the  traveling  public 
would  be  better  accommodated  by  the  main- 
tenance of  a  union  passenger  depot  than  by 
separate  depots  In  the  town  of  Durant;  that 
it  would  be  dangerons  for  passengers  trans- 
ferring from  one  depot  to  another ;  and  that 
the  proper  safety  and  accommodations  of 
the  traveling  public  and  the  people  of  the 
town  of  Durant  require  a  jmssenger  depot 
used  Jointly  by  the  Frisco,  Missouri,  Kansas 
&  Texas,  and  Missouri,  Oklahoma  &  Gulf 
Railways  In  the  said  town."  And  ordered: 
•  •  That  the  St  Louis  &  San  Fran- 
cisco Railroad  Company,  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  and  the  Mis- 
souri, Oklahoma  &  Gulf  Railway  operate  a 
Joint  passenger  depot  in  tlie  town  of  Durant 
at  the  present  site  of  the  depot  used  by  the 
St  Louis  &  San  Francisco  and  Missouri*, 


Kansas  &  Texas  Railway  Companies  In  said 
town,  suitable  for  the  accommodation  of  the 
passenger  traffic  into  and  out  of  said  town, 
and  that  said  depot  shall  be  used  Jointly  by 
said  companies  on  and  after  the  Ist  day  of 
December,  1909,  and  maintained  for  such 
Joint  use  until  further  orders  of  this  com- 
mission." From  which  said  order  the  Mis- 
souri, Oklahoma  A  Gulf  Railway  Company, 
alone  appeals. 

Assailing  the  order,  appellant  contends: 
That  the  commission  was  without  jurisdic- 
tion to  make  it  because  the  same  was  based 
on  the  act  of  May  20,  1908,  which.  It  Is  urg- 
ed, extends  that  jurisdiction  beyond  the 
metes  and  bounds  fixed  by  article  9,  8  18, 
Const,  which  reads:  "The  commission  shall 
have  the  power  and  authority  and  be  charg- 
ed with  the  duty  of  supervising,  regulating, 
and  controlling  all  transportation  and  trans- 
mission companies  doing  business  In  this 
state,  in  all  matters  relating  to  the  perform- 
ance of  their  public  duties  and  their  charges 
therefor,  and  of  correcting  abuses  and  pre- 
venting nnjust  discrimination  and  extortion 
by  such  companies ;  and  to  that  end  the  com- 
mission shall,  from  time  to  time,  prescribe 
and  enforce  against  such  companies,  in  the 
manner  hereinafter  authorized,  such  rates, 
charges,  classlflcations  of  traffic,  and  rules 
and  regulations,  end  shall  require  them  to 
establish  and  maintain  all  such  public  serv- 
ice, faculties,  and  conveniences  as  may  be 
reasonable  and  just.  *  •  • "  And  which 
said  act  having  been  passed  prior  to  the 
time  fixed  in  section  35  of  the  same  article, 
which  reads,  "After  the  second  Monday  in 
January,  nineteen  hundred  and  nine,  the 
Legislature  may,  by  law,  from  time  to  time, 
alter,  amend,  revise,  or  repeal  sections  from 
eighteen  to  thirty-four  Inclusive,  of  this  ar- 
ticle, or  any  of  them,  or  any  amendments 
thereof:  Provided,  that  no  amendment  made 
under  authority  of  this  section  shall  contra- 
vene the  provisions  of  any  part  of  this  Con- 
stitution other  than  the  said  sections  last 
above  referred  to  or  any  such  amendments 
thereof,"  Is  unconstitutional  and  void,  ond 
for  that  reason  the  order  must  fall.  On  the 
other  hand,  it  is  contended.  In  effect,  that 
said  act  neither  altered,  amended,  revised, 
nor  repealed  sections  from  18  to  34,  Inclusive, 
but  Is  ancillary  and  supplementary  to  said 
section  18  and  provides  a  remedy  for  the  en- 
forcement and  protection  of  certain  rights 
thereby  secured,  and  by  l^lslatlve  construc- 
tion in  a  measure  defines  those  rights  so  that 
their  exact  limits  might  be  known.  This  lat- 
ter contention  Is  correct.  Whether  that  part 
of  said  section  authorizing  the  commission  to 
require  all  transportation  companies  doing 
business  in  the  state  to  establish  and  main- 
tain all  such  public  service  facilities,  and 
conveniences  as  may  be  reasonable  and  just 
Is  self-executing  or  not  It  was  proper  for  the 
Legislature  acting  subordinate  to  said  provi- 
sion, and  In  furtherance  thereof,  as  It  did, 
to  pass  the  act  complained  of.   A  constlta- 
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ttonal  provision  not  eelf -executing  la  said  to 
«xl8t  by  Mr.  Cooler  In  Ub  work  on  Con.  lim., 
p.  221,  "wbere  It  merely  indicates  principles 
without  laying  down  rules  means  of 
wlilcb  those  prlndplea  may  be  given  tbe 
force  of  law."  .  Speaking  of  when  tbe  pow- 
er thus  glTon  is  self-exeeutlnib  on  tbe  neit 
page,  be  says:  "Perhaps  even  In  such  cas- 
«s  legislation  may  be  desirable  by  way  of 
providing  convQiient  remedies  for  tbe  pro- 
tection of  the  right  secured,  or  of  regulating 
the  claim  of  the  right  so  that  Its  exact  lim- 
its may  be  known  and  understood;  but  all 
flach  le^Blatton  must  be  subordinate  to  the 
constitutional  provision,  and  In  furtherance 
<tt  its  purpose,  and  must  not  in  any  particu- 
lar attempt  to  narrow  or  embarrass  It" 
Quoting  approvingly  from  Reeves  r.  Ander- 
son et  al..  18  Wash.  17,  42  Pec.  625,  Mr.  Jus- 
tice Williams,  speaking  for  tbe  court  in 
State  ex  rd.  Reardon,  etc.,  v.  Scales,  Mayor, 
«t  al.,  21  Okl.  683.  97  Pac  684,  said:  "In 
our  opinion  it  was  competent  for  tbe  Legis- 
lature to  supplement  tbe  constitutional  pro- 
vision by  pointing  out  tbe  manner  In  wbicb 
the  right  conferred  by  the  Constltotlon  might 
be  exercised,  and  by  prescribing  rules  for  the 
guidance  of  tbe  dty  council  In  relation  there- 
to." 

Such  was  all  that  was  done  or  intended  by 
the  act  of  May  20.  1908  (Laws  1908,  p.  226,  c 
18).  Indicating  what  was  meant  In  said  sec- 
tion 18  by  "pnbllc  facilities"  and  "public  con- 
veniences,*' tbe  L^lslature  passed  said  act 
entitled,  "An  act  to  extend  the  Jurisdiction 
of  the  Corporation  Commission  over  all  mat- 
ters of  ptQTslcal  connection,  union  depots, 
and  sufficient  transfer  and  switching  facul- 
ties of  tbe  different  railroads  In  the  state  of 
Oklahoma,  and  requiring  all  railroad  com- 
panies to  make  and  maintain  physical  con- 
nections, transfers,  switching  facilities,  and 
union  depots  In  tbe  state  of  Oklahoma," 
thereby  Impliedly  declaring  that  It  was  tbe 
legislative  construction  of  that  part  of  sec- 
tion IS  that  physical  connections,  transfers, 
switching  facilities,  and  union  depots  were 
included  In  the  terms  "public  faculties"  and 
**pnbllc  conveniences,"  and  then  proceeded  in 
the  act  to  provide  a  remedy  for  the  enforce- 
ment and  protection  of  those  rights  secured 
by  that  part  of  section  18  of  tbe  Constitu- 
tion under  consideration.  Section  1  of  said 
act  provides,  In  effect,  that  every  railroad 
company  operating  a  raUroad  In  this  state 
shall  make  such  physical  connections,  trans- 
fers, and  switching  faculties  at  all  Junction 
points  and  all  Incorporated  towns  where 
more  than  one  raUroad  enters  as  may  be  or- 
dered  by  the  Corporation  Commission,  and 
that,  when  the  Interests  of  tbe  public  can  be 
promoted,  said  commission  is  authorized  to 
require  physical  connections  between  two  or 
more  lines  of  railway  where  practicable,  re- 
gardless of  whether  tbe  roads  cross  one  an- 
other or  not  Section  2  makes  It  tbe  duty 
of  said  commission  to  inv«itlgate  aU  com- 
plaints in  ref^oioa  to  physical  connections. 


transfers,  depots,  and  switching  fadUtlea  at 

all  such  points^  and  thereiqion,  or  upon  its 
own  motion,  to  require  sudi  con^nics  to 
make  such  physical  connection  or  to  establish 
and  maintain  union  d^mts,  transfer  and 
switching  facilities  as  tbe  pubUc  Interest  may 
reqnlre,  provided,  etc.  Section  8  provides: 
**Tbe  expense  Incurred  In  the  construction 
and  maintenance  of  tbe  physical  connections, 
union  depots,  transfer  and  swltohlng  factli- 
ttes  mentioned  in  tbe  preceding  sections  of 
this  act  shaU  be  borne  by  the -companies  op- 
watlng  tbe  dlCFeroit  lines  of  raUroad  as 
such  companies  may  agre^*  and  In  case  of 
disagreement  the  Corporation  Commission 
shall  determine  the  expense  to  be  borne  by 
each,  from  which  order  the  railroad  com- 
pany or  companies  may  appeal,  as  in  other 
cases  provided.**  Wkh  tbe  legislattTe  con- 
struction contained  in  the  act  that  a  union 
depot  Is  a  "public  facUIty"  or  a  "public  con- 
v^fence"  within  the  purview  of  that  part 
of  said  section  of  tbe  Constitution  we  have 
no  quarrel.  32  Cyc.  748,  says:  "The  word 
'public*  has  two  proper  meanings.  A  thing 
may  be  said  to  be  public  when  owned  by  tbe 
public,  and  also  wboi  Its  uses  are  public. 
27  Minn.  460."  As  to  "facIlItleB,'*  19  Cyc. 
109,  says:  "Applied  to  railroads  It  means 
everything  necessary  for  tbe  convenience  of 
passengers  and  the  safety  and  prompt  trans- 
portation of  freight."  Or,  as  stated  by  this 
court  in  the  syllabus  In  C,  R.  I.  &  P.  Ry. 
Co.  V.  State.  28  Okl.  94,  99  Pac.  901:  "The 
phrase,  tech  public  service  facilities  and 
conveniences  as  may  be  reasonable  and  just* 
as  used  in  section  18,  art  9,  of  the  Constitu- 
tion (Bonn's  Ed.  f  222)  means  everything  In- 
cident to  the  general,  prompt  safe,  and  im- 
partial performance  of  the  duties  to  the  pub- 
lic at  large  imposed  by  the  state,  in  tbe  prop^ 
er  exercise  of  Its  police  power,  upon  trans- 
portation or  transmission  companies."  And 
so,  said  act  eliminated,  we  would  have  prob- 
ably so  held,  and  that  a  depot  of  that  kind 
is  such  a  "public  fadllty"  or  "convenience," 
as  the  commission  was  authorized  by  said 
section  alone  to  require  appellant  to  estab- 
lish and  maintain  Jointly  with  the  other  two 
railroads  In  Interest  Speaking  to  a  simi- 
lar situation,  tbe  court  In  Cooper  Mfg.  Co., 
etc.,  V.  Ferguson  et  al.,  113  U.  S.  727,  -6  Sup. 
Ct  739,  28  L.  Ed.  1137,  said:  "As  tbe  clause 
In  the  Constitution  and  the  act  of  the  Legis- 
lature relate  to  the  same  subject  like  stat- 
utes in  pari  materia,  they  are  to  be  con- 
strued together.  Eskrldge  v.  State,  25  Ala. 
30.  Tbe  act  was  passed  by  the  'first  Legisla- 
ture that  assembled  after  the  adoption  of 
the  Constitution,  and  has  been  allowed  to  re- 
main upon  the  statute  book  to  the  present 
time.  It  must  therefore  be  considered  as  a 
contemporary  interpretation,  entitled  to  much 
weight.  Stuart  v.  Laird,  1  Crancb,  299  [2 
L.  Ed.  115];  Martin  v.  Hunter.  1  Wheat. 
304  [4  L.  Ed.  97];  Cohens  v.  Virginia.  6 
Wheat.  264  [5  L.  Ed.  ^7] ;  Adams  v.  Storey, 
1  Paine,  90  [Fed.  Cas.  No.  66].**    We  are 
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therefore  of  opinion  that  Bald  act  must  Btand 
unless  uncoDBtltutfonal  on  other  grounds. 

It  la  next  contended  that  as  the  evidence 
discloses  appellant  was  Incorporated  under 
the  laws  of  the  state  prior  to  the  passage  of 
the  act,  and  thus  acquired  Its  right  of  way 
and  station  grounds  la  Durant,  that  certain 
citizens  of  Durant  have  agreed  to  give  it  a 
bonus  of  f 10,000  to  build  to  that  point,  which 
said  bonus  is  to  be  used  to  construct  there  a 
passenger  depot  for  the  erection  of  which  sta- 
tion grounds  were  purchased,  that  the  order 
of  the  commission  based  on  said  act  will 
compel  It,  In  order  to  extend  Its  tracks  to 
the  union  depot,  to  abandon  said  right  of 
way  and  station  grounds  and  deflect  Its  main 
line  ^t  a  point  In  the  north  part  of  said 
town  near  Elm  street,  and  run  through  two 
elevators,  and  grade  an  additional  roadoed 
and  curve  Its  track  so  acutely  as  to  cause  de- 
lay In  handling  Its  trains,  all  at  a  cost  to  it 
of  not  less  than  $50,000,  that,  «•  •  • 
therefore,  the  act  Is  In  violation  of  article  5 
of  the  Constitution  of  the  United  States  and 
sections  23  and  24  of  article  2  of  the  Ck)nstl- 
tutlon  of  the  state  of  Oklahoma,  which  deny 
the  right  of  any  one  to  take  private  property 
for  private  or  public  use  without  Just  com- 
I)ensatiou,  and  that  provision  of  the  national 
Constitution  (section  1  of  article  14)  which 
provides  that  no  state  shall  make  or  enforce 
any  law  which  shall  deny  to  any  person  with- 
in Its  Jurisdiction  the  equal  - protection  of  the 
law."  This  was,  in  effect,  the  contention 
raised  In  Mayor,  etc.,  v.  Norwich  &  Worcest- 
er Railroad  Co.  et  al.,  109  Mass.  103.  In 
that  cape  tlie  mayor  and  aldermen  in  the 
city  of  Worcester,  the  Boston  &  Albany  Rail- 
road Company,  the  \\orcester  &  Nassau  Rail- 
road Company,  and  the  Boston,  Barre&  Gard- 
ner Railroad  Company  petitioned  the  Su- 
preme Court  to  appoint  commissioners  to  de- 
termine the  location  in  the  city  of  Worcester 
of  a  union  passenger  station  provided  for  by 
St  1871,  c.  343,  entitled:  "An  act  to  pro- 
vide for  a  union  passenger  station  and  for 
the  removal  of  railroad  tracks  from  certain 
public  ways  and  grounds  In  the  city  of  Wor- 
cester." Section  1  of  the  act  substantially 
provided  that  the  Boston  &  Albany  Railroad 
Company,  the  Worcester  &  Nassau  Railroad 
Company,  the  Boston,  Barre  &  Gardner  llail> 
road  Company,  the  Providence  &  Worcester 
Railroad  Company,  and  the  Norwich  &  Wor- 
cester Railroad  Company  might  and  should 
unite  In  a  station  In  the  city  of  Worcester 
for  accommodations ;  that  the  Supreme  Judi- 
cial Court  on  application  of  either  of  said 
corporations,  or  the  mayor  and  aldermen  of 
the  city  of  Worcester,  either  in  term  time  or 
vacation,  after  notice,  should  appoint  three 
memliers  who,  after  due  notice  to  and  hear- 
ing said  parties,  shall  determine  the  precise 
location  of  said  station  wlthlu  certain  limits 
(describing  them),  the  report  of  whom  being 
returned  to  and  accepted  by  the  court  should 
be  Mndlng  on  said  parties,  and  the  court 
shall  enter  all  such  orders  and  decrees  as 


might  be  necessary  to  carry  the  same  Into  ef- 
fect. Section  2  provided  that  said  station 
should  be  erected  and  kept  in  repair  at  the 
sole  expense  of  one  of  the  companies  and  for 
the  taking  of  the  land  by  that  corporation  for 
the  purpose.  Section  3  provided  for  the  use 
of  the  station  by  all  of  said  companies,  the 
others  severally  paying  said  company  erect- 
ing said  station  a  reasonable  rent  therefor, 
which,  if  not  agreed  upon,  should  be  deter- 
mined by  the  railroad  commissioners  on  peti- 
tion of  either  corporation.  Section  7  direct- 
ed, among  other  things,  that,  after  the  com- 
pletion of  the  station,  two  of  the  companies 
should,  respectively,  discontinue  their  pres- 
ent location  of  their  railroads  In  portions  of 
the  city  of  Worcester.  It  is  unnecessary  to 
further  recite  the  provisions  of  said  act  In 
affirming  the  report  locating  the  union  de- 
pot the  court  said:  "Proof  is  offered  that  to 
extend  the  several  railroads  named  to  a  un- 
ion passenger  station  east  of  Grafton  street 
would  make  it  necessary  for  each  of  them  to 
extend  its  tracks  a  great  distance  amounting 
in  the  aggregate  to  many  thousand  feet,  and 
at  a  cost  amounting  in  the  aggregate  to  sev- 
eral hundred  thousand  dollars,  and  tliat 
these  tracks  must  be  laid  through  the  heart 
of  a  populous  city,  and  crossing  over  many 
highways,  and  lands  must  be  taken  now  be- 
longing to  private  persona.  •  •  •  For 
these  reasons  and  some  others  to  be  advert- 
ed to  hereafter,  both  the  validity  of  the  act, 
and  of  the  proceedings  under  it,  are  dented, 
and  It  is  contended  that  the  report  ought  not 
to  be  accepted.  On  the  other  hand,  the  petl- 
tloners  contend  that  the  act  Is  valid  under 
the  provisions  of  Gen.  St  c.  68,  i  41,  which 
are  similar  to  prior  statutes  affecting  all 
railroads  that  have  been  chartered  since 
March  11,  1831,  and  subjecting  them  to  al- 
teration, Bmendment,  or  repeal  at  the  pleas- 
ure of  the  Legislature,  and  that  the  proceed- 
ings under  tlie  act  are  valid."  And  sustain- 
ed the  latter  contention.  The  syllabus  reads : 
"St  1S71,  c.  343,  requiring  certain  railroad 
corporations  to  unite  in  a  passenger  station 
In  the  city  of  Worcester,  at  one  of  two  speci- 
fied places,  to  be  determined  by  commission- 
ers appointed  by  this  court,  to  extend  their 
tracks  In  that  city  to  the  union  station,  and, 
after  the  extension,  to  discontinue  portions 
of  their  present  locations,  is  constitutional 
and  valid,  tieing  a  reasonable  exercise  of  the 
right  reserved  to  the  Legislature  to  amend, 
alter,  or  repeal  the  charters  of  those  corpo- 
rations." 

The  doctrine  laid  down  in  this  case  is  cit- 
ed with  approval  In  Northern  Pac.  Railroad 
V.  DusUn,  142  U.  S.  402,  12  Sup.  Ct  283,  35 
L.  Ed.  1092.  S.  A.  &  A.  P.  R.  R.  Co.  v.  State, 
79  Tex.  284,  14  S.  W.  1063,  was  an  appeal 
from  a  money  judgment  recovering  a  penalty 
against  said  railroad  company  for  a  failure 
to  establish  a  dejut  at  its  crossing  with  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
road as  prescribed  by  an  act  approved  May 
a;  1889.   Th«  defens*  was  that  the  act  tn 
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question  was  in  violation  of  sections  1  and  2 
of  article  10  of  the  Constitution,  the  first  of 
which  prorlded  that:  "Every  railroad  com- 
pany shall  have  a  right  with  Its  road  to  en- 
ter, intersect,  connect  with,  or  cross  another 
railroad ;  and  It  shall  receive  and  transport 
each  of  the  other's  passengers,  tonnage  and 
care,  loaded  or  empty,  wlthoat  delay  or  dis- 
crimination, under  such  regulation  as  shall 
be  prescribed  by  law."  But  the  court,  la  ef- 
fect, held  that  the  regulation  prescribed  by 
law  for  the  purpose  of  carrying  out  that  sec- 
tion might  very  properly  extend  to  Just  such 
matters  as  were  embodied  In  the  act  to  ques- 
tion, and  that  said  act  simply  prescribed 
more  fully  than  did  former  laws  what  ac- 
commodatlons  shall  be  furnished  at  such 
places. 

To  the  further  contention  that  the  act  In 
questUm  did  not  apply  to  appellant  because 
it  bad  constructed  Its  depot  In  the  town  of 
Fiatonla  before  the  act  was  passed,  that  It 
owned  the  lot  upon  which  its  depot  was  es- 
tablished and  that  to  remove  said  depot 
therefrom  to  the  point  of  intersection  or  to 
erect  an  additional  one  there  would  mate- 
rially damage  the  value  of  said  lot,  besides 
coating  defendant  at  least  (300  or  ^400,  tbo 
conrt  said:  "The  act  does  not  require  it  to 
ranove  that  depot,  nor  does  It  seek  to  impose 
any  penalty  because  it  was  there  erected  and 
Ib  there  still  maintained,  nor  does  it  provide 
a  penalty  for  a  failure  to  erect  and  maintain 
a  depot  at  point  of  Intersection  prior  to  the 
time  the  act  took  effect.  It  matters  not  how 
many  depots  may  have  been  erected  and 
maintained  appellant  at  other  points,  for 
this  cannot  excuse  it  for  not  complying  with 
tbe  act  In  qnestion;  nor  can  it  be  said  that 
the  property  of  appelant  or  of  any  citizen  of 
Fiatonla,  within  tbe  meaning  of  the  Gonstl- 
tution,  wlU  be  taken,  dama^d,  or  destroyed 
by  tbe  erection  and  maintenance  of  all  the 
bouses  and  accommodations  at  point  of  In- 
tersectlcm  which  the  act  requires.  There 
certainly  never  was  a  omtract  between  aj^ 
pellant  and  the  state  that  ttke  former  should 
not  be  required,  whenever  the  Legislature 
deemed  It  necessaiy,  to  erect  at  the  Intersec- 
tlon  of  its  road  with  another  sadi  buildings 
as  were  necessary  for  the  convenience  and 
comfort  ot  tiiose  it  serra  as  a  public  carrlor 
of  passengers.**  And  aStrmed  tbe  judgment 
of  the  trial  court  And  this  for  the  reason 
we  tblnk,  altiiougb  tbe  (pinion  does  not  so 
state,  that  tbe  act  was  a  valid  exotdse  by 
the  li^lBlature  of  the  police  power  of  tbe 
state.  State  v.  Kansas  City,  etc.,  Ry.  Co. 
{C  C.)  8Z  Fed.  722,  was  a  suit  to  recover  a 
penal^  for  tbe  violation  <tf  an  act  passed  by 
tbe  Leglslatnre  of  Missouri  In  1881  (Uiwa 
1881,  p.  77],  requiring  every  railroad  com- 
pany in  tike  state  engaged  in  the  tranaporta- 
tl<m  of  passengers  or  pn^wrty  at  all  crosa- 
Ings  and  intersecti<HiB  of  otlier  roads  at  tlu 
same  grade  to  «ect,  tmild,  and  maintain,  ei- 
ther jointly  with  the  railroad  company  whose 


road  Is  crossed  or  separately  by  each  rail- 
road company,  a  depot,  etc.,  under  penalty 
of  a  forfeiture  of  a  sum  certain  for  failure 
BO  to  do.  Od  demurrer  to  each  count  of  the 
petition,  the  court  said  that  the  first  ques* 
tlon  to  be  determined  was  tbe  constitutional- 
ity of  the  act;  that  such  acts  when  sustain- 
able were  sustainable  under  the  police  power 
of  the  state;  tbnt  the  act  In  question  was 
a  valid  exercise  of  that  power,  and  that:  "It 
is  no  longer  doubted  that  the  Legislature 
may  require  that  trains  shall  stop  at  every 
railroad  crossing.  Public  safety  Justifies,  if 
it  does  not  compel,  this.  If  the  Legislature 
may  require  a  stop,  why  may  It  not  require 
a  atop  of  sufficient  length  to  permit  passen- 
gers to  get  on  and  off,  and  with  that  require 
suitable  depot  privileges?  It  will  be  noticed 
that  tbe  statute  does  not  attempt  to  pre- 
scribe tbe  size  or  expense  of  these  depots. 
It  leaves  that  to  the  discretion  of  the  rail- 
road companies,  simply  requiring  that  they 
shall  be  sufficient  to  comfortably  accommo- 
date passengers  at  that  point  It  would 
seem  to  be  a  reasonable  exercise  of  the  police 
power  to  compel  railroad  companies  to  fur- 
nish suitable  accommodations  for  passengers 
at  all  places  where  they  receive  and  dis- 
charge them  from  their  trains.  Public  wel- 
fare, if  not  puUlc  safety,  justifies  this.**  And 
held  the  act  to  be  constitutional  and  over- 
ruled the  demurrer. 

We  think  that  the  holding  in  Mayor,  etc., 
V.  Norwich,  etc.  Railroad  Co.,  supra,  is  a 
complete  answer  to  appellant's  next  conten- 
tion, which  Is  "that  it  is  not  competent  for 
any  Legislature  to  compel  a  railroad  to  turn 
over  its  property  to  Its  competitors  or  what 
is  tbe  same  thing,  enter  into  a  union  depot 
arrangement  with  its  competitors";  for  the 
reason  that  in  that  case  the  Legislature  com- 
pelled Just  such  an  arrangement  and  b^d  the 
act  constitutional  on  the  ground,  as  stated, 
supra,  in  effect,  that  the  same  was  a  reason- 
able exercise  of  tbe  right  nserved  to  the 
Leglalatiire  to  amend,  alter,  or  repeal  the 
charters  of  the  corimrations  in  interest  As 
a  like  reservation  exists  in  this  Jurisdiction 
{Const  art  &,  i  47),  we  are  of  opinion  tbe  ex- 
ercise of  the  power  may  be  justifled'on  a  like 
ground  or  on  the  ground,  as  stated  .1^  Judge 
Brewer  in  State  v.  Eansas  City,  etc,  By. 
Co.,  supra,  that  tbe  same  Is  a  valid  exerdae 
of  tbe  police  power  of  the  state.  Dewey  v, 
Ballroad,  142N.  a392,e6B.B.2g2,la  also 
squarely  against  appellant's  contention.  In 
that  case  the  statute  under  c(Histructlon  was 
Revision  1906,  |  10&7,  snbse&  3,  which  em- 
powered and  directed  the  Corporation  Com- 
mission to  require,  when  practicable,  and 
when  tbe  necessity  of  the  case  and  tbe  judg- 
ment of  tbe  commlsBion  demanded  it,  any 
two  or  more  railroads  which  tibm  or  might 
thereafter  enter  any  city  or  town  wiUiln  tbe 
state  to  have  a  commmi  or  union  paaeenger 
depot  for  the  security,  convenloice,  and  ac- 
commodation of  the  traveling  public^  and  to 
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unite  in  the  Joint  expense  of  erecting,  con- 
structing, &nd  maintaining  said  union  pas- 
senger depot,  etc.  Id  passing  on  ttie  act  tbe 
court  Bald:  "The  power  of  the  Legislature 
to  enact  a  statute  of  this  character  has  been 
«3tabllahed  by  numerous  and  well-considered 
decisions  of  this  and  other  courts  of  supreme 
jurisdiction,  and  is  no  longer  open  to  ques- 
tion. Industrial  Siding  Case.  140  N.  C.  239 
[52  8.  E.  911];  Corporation  Commission  t. 
Railroad,  139  N.  G.  126  [SI  3.  B.  79S],  and 
Authorities  cited." 

As  near  as  we  can  ^tch  the  next  conten- 
tion, it  is  that  as  appellant,  pursuant  to  the 
-order,  will  "be  compelled  to  enter  Into  some 
sort  of  a  contract  with  the  Missouri.  Kansas 
&  Texas  Railway  Company  relating  to  tfao 
Joint  use  of  Its  depot  at  Durant."  and,  as  tbe 
act  only  provides,  "in  the  event  the  rail- 
roads fall  to  agree,  as  to  compensation  to  be 
paid  for  the  construction  and  maintenance  of 
the  depot,  the  commission  may  fix  tliat 
amount,"  said  commission  was  without  pow- 
«r  to  compel  the  Missouri,  Kansas  &  Texas 
Railway  Company  to  enter  into  such  a  con- 
tract, bnt.  If  given  by  the  act,  it  would  l>e 
unconstitutional  on  its  face  and  constitute  a 
taking  of  the  property  of  said  company  with- 
out due  process  of  law  and  without  compen* 
satloD.  To  this  It  is  sufficient  to  say  ttiat 
the  order  is  not  a  command  to  operate  Joint- 
ly the  depot  already  there,  but  to  operate  -a 
Joint  passenger  depot  on  the  present  site 
«f  that  depot,  which  would  seem  to  contem- 
plate that  either  a  Joint  use  of  the  old  or  the 
construction  and  maintenance  of  a  new  de* 
pot  on  that  site  would  satisfy  the  order. 
That  being  the  case,  the  question  raised  is 
purely  hypothetical;  but,  should  the  neces- 
«ity  arise  for  a  contract  between  appellant 
and  tbe  Missouri,  Kansas  &  Texas  Railway 
Company,  relating  to  their  Joint  use  of  the 
■old  d^ot,  it  seems,  the  commission  l>eing  au- 
thorized by  said  act  to  make  the  order,  there 
would  be  carried  with  it  the  power  to  do 
what  Is  reasonably  necessary  to  make  the 
same  effecUve.  Griffin  v.  Southern  By,  Co., 
160  N.  C.  812,  64  8.  E.  16 ;  Haynes  T.  Mich., 
«t&.  By.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct 
28  L.  Ed.  410;  I>ew«y  t.  Railroad,  142  N.  a 
^  BC  S.  B.  292. 

ABsalltng  the  order  which  arooUant  con- 
cedes to  be  prima  facie  Just  and  reasonable, 
it  is  equally  nntenable  to  insist:  "There  is 
anotha  point  in  this  matter  which  shonld 
not  be  overlooked.  Id.  the  complaint  of  the 
complainants  It  will  be  observed  they  ask 
for  a  *unlon*  depot  and  the  act  of  Hay  20, 
1906,  provides  for  a  'onion'  depot  There  Is 
nothing  said  In  Uie  complaint,  nor  is  there 
anything  said  in  tbe  act  of  Hay  20;  1908, 
providing  for  a  *nnion  passenger*  depot  At 
the  (rial  of  this  case  evidence  was  Introdnc- 
•ed  on  tbe  theory  that  a  'nnlon'  dqwt  was  de- 
sired, and  bad  the  plalntlir  in  error  known 
that  the  commission  was  going  to  make  an 
crAex  reQoirlng  simply  that  a  'union  passen- 


ger* depot  be  required  at  Durant  Old.,  it 
would  and  could  have  Introduced  testimony  to 
the  effect  that  such  an  order  would  be  unrea- 
sonable and  unjust,  In  that  It  would  entail 
an  extra  expense  upon  the  plalntifr  in  error." 

For  tbe  reason  that  we  can  see  no  tnjoR- 
tice  or  unreasonableness  in  an  order  leealt- 
ing  in  the  holding  of  the  commission  after  a 
full  hearing,  In  effect,  tliat,  although  peti- 
tioners leveled  their  testimony  at  and  at- 
tempted to  show  the  necessity  of  a  nnlon 
d^t  for  both  freight  and  passengers  at 
Durant  (if  they  did),  a  union  passenger  depot 
only  was  necessary,  it  cannot  be  said  tliat 
the  order  is  unjust  or  unreasonable  because 
petitioners  got  less  than  they  called  for.  If 
appellant  was  surprised  at  the  action  of  tlie 
commission  in  making  the  ordor  for  a  union 
passenger  de^rat  when,  in  effect  a  nnlon 
freight  and  passenger  depot  was  petitioned 
for,  because  of  which  it  was  prevented  from 
showing  the  order  as  entered  to  be  nnjnst 
and  unreasonable  "in  that  it  would  entail 
an  extra  expense  upon"  appellant,  it  should 
have  followed  the  practice  indicated  In  St 
L.  &  8.  F.  By.  Co.  v.  Williams,  25  OkL  662, 
107  Pac.  428,  by  filing  a  motion  in  due  time 
before  the  commission  setting  forth  facts  snf- 
fldent  to  show  surprise,  that  the  order  as 
made  was  unjust  and  unreasonable,  in  that  it 
had  not  been  given  sufficient  opportunity  to 
meet  the  Issue  upon  which  said  order  was  en- 
tered, that  it  could  adduce  testimony  to  tliat 
effect  If  given  opportunity  so  to  do.  and  have 
asked  a  continuance  of  the  hearing.  Falling 
in  this,  a^dlant  has  no  Just  ground  for  com- 
plaint 

But  what  appellant  contends  to  be  tike 
"moat  oppressive  result"  of  this  order  is  that 
the  $10,000  bonus  subscribed  by  the  people 
of  Durant  payable  when  the  work  Is  started 
on  its  proposed  depot  will  be  lost  and  never 
be  payable  unl«ss  the  order  is  set  aside. 
This  loss  Is  not  wholly  imcompensated  for. 
It  was  testified  by  Mr.  Durant  and  undis- 
puted: "I  will  state  in  this  connection  that 
a  union  depot  can  be  maintained  at  less  ex- 
pense than  you  can  maintain  three  depots. 
There  is  no  railroad  depot  in  the  town  of 
Durant  that  can  be  maintained  with  less 
than  seven  men.  And  by  having  a  union  de- 
pot it  is  economical  for  both  of  the  roads. 
The  Missouri,  Oklahoma  ft  Gulf  proposes 
to  bnUd  a  910,000  depot  in  the  town  of 
Durant  I,  as  a  dUsen  of  the  state,  don't 
believe  there  Is  any  necessity  for  any  sudi 
expoiBlve  d^iot  at  that  town  at  this  time.  It 
would  be  a  useless  expense  on  tbe  part  of 
the  railroad  that  the  public  would  have  to 
pay  for,  and,  unless  there  was  some  absolute 
necessity  for  It  I  don't  believe  they  on^t  to 
bolld  it  *  •  *  Q.  Tour  Idea  Is  that  tbe 
depot  that  is  there  aCtords  sufficient  fadlitf ea 
fOT  these  three  roadi^  and  that  70a  sin^Oy 
desire  that  they  use  at  least  for  the  time 
being,  until  conditions  possibly  change  in 
some  way— the  depot  that  is  thero— tbe  three 
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roads?  A.  Yes,  sir;  lutll  tlutt  depot  be- 
comes Inadequate,  aod  then  that  question 
can  be  taken  up  later  and  passed  on."  From 
which  It  appears  that  the  lose  of  the  bonus 
would  only  have  the  effect  of  relieving  ap- 
pellant of  the  necesBtty  of  expending  it  on 
the  erection  and  maintenance  of  a  superflu- 
ous structure,  and  put  It  to  the  Inconsider- 
able exi>ense  of  maintaining  a  Joint  force  in 
the  Joint  depot  already  there,  and  of  paying 
a  reasonable  rent  for  the  use  of  one-tbird 
thereof.  In  rlew  of  all  the  testimony  and  es- 
pecially that  of  R.  P.  Bowles,  where,  speak- 
ing to  the  safety  of  the  public,  he  said,  "Yes- 
terday afternoon  the  Flyer,  what  is  known 
as  the  Flyer,  'Katy  Flyer,'  same  south  and 
No.  2  going  north  and  the  Missouri,  Okla- 
homa ft  Gulf  passenger  train,  all  three  of 
them  came  in  at  the  same  time.  While 
they  were  there,  the  local  freight  train 
was  on  the  side  track  switching  cars  back 
and  forth  on  JJiia  merchandise  track.  Now, 
bad  the  Missouri,  Oklahoma  St  Gulf  a  depot 
where  they  propose  to  build  one,  the  passen- 
gers coming  in  on  either  one  of  these  other 
trains  it  would  be  impossible  for  them  to 
hare  gotten  over  to  that  had  the  schedule  been 
flo  arranged  that  they  would  have  departed 
as  soon  as  these  other  trains  got  In.  There 
was  also  a  conglomerated  mess  of  passen- 
ger trains  there,  and  it  would  have  beesa  dau- 
gvronfl  to  have  tried  to  have  gotten  to  where 
they  pn^MMe  building  the  Missouri,  Okla- 
lu>ma  &  Gulf  depot  Now,  the  principal 
bosIneM  portion  of  the  town  Is  on  the  west 
side  of  tiie  track,  and,  by  havlag  the  depot 
on  that  side,  yon  avoid  the  track  crosBtaigs, 
■and.  yon  Eliminate  a  whole  lot  of  tronble 
tlierft  Qnlte  fteanently  I  have  eeea  women 
come  In  there  with  perhaps  four  or  Ave 
■mall  children,  and  oftentimes  come  in 
there  after  night,  and  to  have  to  go  from 
where  the  depot  Is  now  to  the  one  they  pro- 
pose to  build  would  mean  an  e^poaore  to 
tzalns,  and  It  would  be  dangerous  for  them 
to  undertake  to  go  back  and  forth.  A  great 
manr  peMe  In  traveling  are  not  thoroughly 
up  on  what  to  da  They  fed  timid  In  ask- 
ing any  on^  especially  women,  and  they  will 
take  chancee  qnlte  boQueutly  not  knowing 
what  the  danger  is  rather  than  ask  any  one. 
I  have  aeen  a  great  many  Incidents  of  this 
kind.  I  saw  one  person  killed  because  they 
dltot  make  any  Inquiry  In  trying  to  go 
acroBS  one  track.  Of  course,  those  things 
may  never  happen,  and  they  may  happen  the 
first  day.  In  order  to  avoid  that  and  for  the 
fnture  protection  of  our  town,  I  believe  It 
would  be  the  beet  thing  to  have  a  union  de- 
pot"— we  believe  the  order  complained  of 
Is  just  and  reasonable,  and  for  that  reason 
the  same  Is  affirmed.  See  Detroit  Ac  Ry.  v. 
Osbom,  188  U.  S.  883.  28  Sup.  Ct  540,  47 
L.  Ed.  800;  Northern  Pac.  By.  Co.  v.  Minn, 
ex  reL.  206  U.  8.  683,  28  Sup.  Ot  841,  52  L. 


Ed.  630;  Wisconsin  &c  Ry.  Co.  v.  Jacobson, 
179  U.  S.  287,  21  Sup.  Ct.  115,  45  L.  Ed.  194; 
8  Am.  &  Eng..  En.  of  Law.  385;  R.  R.  Com- 
missioners V.  Portland  &c.  R.  Co.,  63  Me.  269. 
18  Am.  Rep.  206;  Fitchburg  R.  R.  Co.  v. 
Grand  Junction  B.  Ac.  Co.,  4  Allen  (Mass.) 
198. 

All  the  Justices  concur,  except  WILLIAMS, 
J.,  not  participating. 


CLBTHLAND  TRINIDAD  PAVING  GO.  v. 

WOOD,  Ooim^  Treasurer. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(SyUabuM      the  Court.) 

Appbai,  and  BaaoB  ({  19*)— ExiBTsnci  or 

CoKTBOVEBST— Moot  Questions. 

The  Supreme  Court  will  not  decide  abstract 
or  hjpotiietlcal  cases  discomiected  from  the 
granting  of  actual  relief,  or  from  the  determiua^ 
tion  of  whidi  no  practical  relief  can  follow. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  63-«0;  Dec.  Dig.  |  19.*] 

Error  from  Superior  Court,  Pittsburg 
County;  P.  D.  Brewer,  Judge. 

Action  by  the  Cleveland  Trinidad  Paving 
Company  against  J.  I.  Wood,  County  Treas- 
urer. Judgmoit  for  defendant,  and  plain- 
tiff brings  error.  Dlamlsaed. 

Fuller  ft  Porter  and  D.  0.  Westenhaver, 
for  plaintiff  In  error.  Robert  Tarter,  Co. 
Atty.,  for  defoidant  In  error. 

KANE,  J.  There  are  two  Questions  pre- 
sented and  argued  by  counsel  in  the  fore- 
going proceedings  which  may  be  stated  as 
follows:  (1)  Is  the  date  for  sale  of  prop- 
erty  delinquent  September  1,  1910.  for  non- 
payment of  special  assessments,  the  numth 
of  Novonber,  IQIO,  or  the  month  of  Novem- 
ber, 1911?  (2)  If  such  date  is  the  month  ot 
Novonber,  1910,  can  the  coun^  treasurer 
now  that  such  date  la  passed  be  required 
by  mandamus  to  select  a  new  date  and  pro- 
ceed to  advertise  and  sell?  The  court  below 
refused  to  issue  the  writ,  and  the  plalntlfl 
In  error  seeks  to  have  this  order  reviewed 
by  the  Supreme  Court  It  seems  to  us  that 
the  questions  involved  have  now  become 
hypothetical,  and  no  substantial  benefit  can 
accrue  to  either  party  by  a  decision  by  the 
Supreme  Court  The  time  necessarily  con- 
sumed in  perfecting  an  appeal  and  prwnt< 
Ing  the  case  to  this  court  has  consumed  the 
period  between  the  dates  contended  for  by 
the  respective  sides.  It  is  conceded  that 
the  treasurer  intends  to  sell  In  November. 
1911,  and,  as  that  time  Is  now  upon  us.  It  is 
apparent  that  the  questions  of  law  presented 
have  become  ^tirely  academic.  It  has  been 
held  by  this  court  In  a  great  many  cases, 
the  latest  ot  which  Is  Edwards  et  al.  v. 
Welch.  116  Pac.  791,  that  "the  Supreme 
Court  will  not  decide  abstract  or  hypotheti- 
cal, cases  disconnected  from  the  granting  of 
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actual  relief,  or  from  tbe  determlnatlcm  of 
which  no  practical  relief  can  follow." 

The  appeal  Is  dismissed.  AU  the  Justices 
concur,  except  DUNN,  J^' absent  end  not 
participating. 


BANE  OF  TAFT  v.  THOMPSON  et  al. 
(Supreme  Court  of  Oklahoma.    Not.  14,  1911.) 

(SyUabuM  by  the  Court) 

Appeal  and  Ebbor  ($  773*)— 'DuonssAi^ 

Failure  to  Fiub  Briefs. 

Dismissed  for  failure  to  file  briefs  with- 
in the.  time  limited  by  rule  7  of  the  Supreme 
Court  (95  Pac  vi). 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8104-^10;  Dec.-  Dig.  | 
773.*} 

Error  from  District  Gourt*  Muskogee 
County;  John  H.  Kinr,  Judge. 

Action  between  tbe  Bank  of  Taft  and  Wil- 
liam Thompson  and  Walter  DlUs.  From 
the  jDdgment.  the  Bank  of  Taft  brings  eiv 
ror.  Dlsmiased. 

Carl  Parsel,  for  plalntUf  in  error.  Bmj. 
Martin,  Jr.,  for  defendants  In  error. 

KANE,  J.  This  cause  comes  on  to  be 
heard  upon  motion  of  the  defendants  in  error 
to  dismiss  the  appeal,  for  the  reason  that  tbe 
plaintiff  in  error  has  failed  to  observe  rule  7 
of  this  court  (95  Pac.  vi)  in  not  filing  briefs 
within  the  required  time.  An  examination 
of  tbe  record  Bbows  that  tbe  plaintiff  in  er- 
ror is  in  default  In  r^rd  to  filing  briefs, 
although  the  time  for  doing  so  has  expired. 

Tbe  motion  to  dismiss  must  be  sustained. 
All  the  Justices  concur,  except  WILLIAMS, 
7.,  absent 


BRUCE  et  al.  t.  KETCHAM. 
(Supreme  Ckrart  et  Oklahoma.   Nor.  14,  1911.) 

(8yUdbu9  ly  ike  Court.) 

Appeal  ANn  Ebbob  (|  773*)  —  Disuissal  •— 

Failube  to  File  Bbiefs. 

Same  as  that  in  Leavitt  et  al  T.  Commer- 
cial MatloDal  Bank,  26  Okl.  lOi,  109  Pac.  71. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3104.  810&-3U0;  Dec. 
Dig.  i  773.*] 

Error  tcom  District  Gonrt,  Muskogee 
County;  J.  H.  King,  Judge. 

Action  between  A.  M.  Bruce  and  another 
and  H.  B.  Ketcbam.  From  tbe  jadgmoit 
Bmce  and  another  bring  error.  Dismissed. 

George  E.  Powell  and  Howell  H.  Parks, 
for  plaintiffs  in  error.  W.  F.  Rampendabl, 
for  defendant  in  error. 

WILLIAMS,  J.  On  December  1. 1010,  peti- 
tion in  error,  with  case-made  attached,  was 
filed  with  the  clerk  of  this  <»urt,  and  aum- 
mons  issued  tbereon.  On  Septembw  11, 1911, 


the  defendant  in  error  filed  a  motion,  which 
shows  service  upon  the  attorneys  for  plaiti- 
tiffs  in  error,  asking  that  tbe  appeal  be  dis< 
missed  on  account  of  failure  to  comply  with 
rule  7  of  this  court  (20  Okl.  vill,  05  Pac.  vi), 
requiring  the  plaintiff  in  error  to  prepare 
and  serve  briefs  upon  tbe  defendant  in  er- 
ror wltbln  40  days  after  filing  the  i)etltlon 
in  error.  This  appears  not  to  have  been 
done. 

The  appeal  Is  therefore  dismissed,  Leavitt 
et  al.  v.  Commercial  Nat  Bank,  26  OkL  161* 
109  Pac;  71.  All  the  Justices  concor. 


BRYAN  V.  SULLIVAN. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(Syttahut  Ity  the  CourtJ 

Appeal  ahd  Bmoe  (|  19*)  — Dismissal — 
Gbouhd— Waitt  of  Actual  CtoNTBOvEasT. 
Abstract  or  hypothetical  cases,  disconnect 
ed  from  the  granting  of  actual  relief,  or  from 
tbe  determioatioD  of  which  no  particular  result 
can  follow  other  than  the  awarding  of  the  eosta 
of  the  appeal,  will  not  be  decided  by  this  court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  63-80;  Dee.  Dig.  |  19.*] 

Error  from  District  Court,  Comancbft 
County;  J.  T.  Johnson,  Judge.  - 

Action  by  P.  John  Bryan  against  D.  F. 
Sullivan.  Judgment  for  def»dant,  and  plain- 
tiff  brings  error.  Proceedings  in  error  dis- 
missed. 

J.  A.  Dlffendaffer,  for  plaintiff  In  error. 
Hudson  &  Whalln,  for  defendant  In  error. 


WILLIAMS,  J.  On  February  1, 1910;  the 
plaintiff  In  error,  as  plalntlflF,  obtained  Oie 
Issuance  of  a  temporary  injanctlon  oat  of 
tbe  district  court  of  Comandie  county, 
which  on  tbe  7th  day  of  February,  1910,  was 
dissolved  by  order  of  said  court.  On  Mazdi 
8,  1910,  a  proceeding  in  error  was  begun  in 
tbls  court  to  review  the  ordn  dlssoMng  tbe 
same.  On  tbe  2lBt  day  of  DecoDBbor,  1910, 
the  action  In  wbldi  the  temporary  Injnnc- 
tl<»i  was  Issued  and  dissolved  was  tried  in 
said  district  court,  and  Judgment  raidered 
tliereln  in  favor  of  tbe  defendant 

Defendant  In  error  moves  to  dismiss  this 
proceeding  on  the  groond  that  only  a  moot 
qaestton  la  now  involved.  The  plaintlfl  in 
error  has  neither  made  any  response  to  this 
motion  nor  In  any  way  resisted  the  dlsmlas- 
ftl  of  this  proceeding  In  error.  The  time  In 
which  the  plslntlff  was  allowed  to  make  and 
serve  a  case-made  bas  ^qiired,  without  any 
re-extension,  and  no  case-made  has  been  made 
and  served.  It  further  appears  that  no  ques- 
tion whldi  conld  be  reviewed  by  transcript 
arises  on  said  record.  It  follows  that  the  only 
v^ief  tliat  could  be  awarded  now  by  Uie  de- 
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termination  of  this  appeal  would  be  In  tbe 
way  of  costs. 

It  Is  a  settled  boldin?  of  tbis  court  tbat 
it  will  not  decide  abstract  or  bypotbetlcal 
cases,  disconnected  from  tbe  granting  of  ac- 
tual relief  or  from  tbe  determlnatloD  of 
wblcb  no  particular,  .result  can  follow  otber 
tban  an  adjudication  as  to  who  will  pay  the 
costs  of  the  appeal. 

The  motion  to  dismiss  is  therefora  mia- 
tained.  All  the  Jnstkes  concur. 


ARNOLD  V.  ZDIKER. 
(SuprwM  Court  of  Oklahoma.   Nov.  14,  1911.) 

(SvUabiu  &jr  the  Court.) 

Appeal  and  Ebbob  ({  767*)— Affibuancb— 
FAII.UBB  or  Plaintift  in  Ebbob  to  File 
Abstract. 

Tbe  plaintiff  in  error  havEag  failed  to  com- 
ply with  rule  25  (95  Pac.  Tiii),  which  provides 
that  "the  brief  of  tbe  plaiotiff  in  error  in  all 
cases  except  felonies  shall  contain  an  abstract 
or  abridgment  of  the  transcript,  setting  forth 
tbe  material  parts  of  tbe  pleadings,  proceedings, 
facts  and  documents  upon  which  be  reliea,  to- 
eetber  with  such  other  statements  from  tbe 
record  a^  are  necessary  to  a  full  understanding 
of  the  questions  presented  to  this  court  for 
decision,  so  that  no  examination  of  the  record 
itself  need  be  made  in  tbis  court,"  but  tbe 
defendant  In  error  In  his  brief  having  made  a 
counter  atwtract,  no  reply  being  made  thereto 
by  the  plaintiff  m  error,  under  the  abstract  as 
made  by  the  defendant  In  error  no  error  being 
shown,  tbe  judgment  of  the  lower  court  will  be 
afSrmed. 

tEd.  Note.— For  other  cases,  see  App^nl  nod 
Error,  Cent.  Dig.  1  8092;  De&  Dig.  |  757.*] 


Error  from  Tulsa  County  Court;  N.  X 
Gnbser,  Ja^. 

Action  by  E.  H.  Arnold  against  Henry 
Idiker.  From  the  Judgment,  Arnold  brings 
error.  Affirmed. 

Warren  D.  Abbott  and  George  T.  Brown, 
for  plaintiff  In  error.  Charles  J.  Wrlgbts- 
man,  Charles  E.  Bush,  Victor  O.  Johnson, 
and  U  W.  Lee,  for  defendant  in  error. 

WILLIAMS,  J.  Rule  25  (05  Pac.  vlll)  of 
this  court  la  In  part  as  follows:  "Tbe  brief 
of  the  pktlntlfF  In  error  In  all  cases  except 
felonies  shall  contain  an  abstract  or  abridg- 
ment of  tbe  transcript,  setting  forth  the  ma- 
terial parts  of  tbe  pleadings,  proceedings, 
facts  and  documents  upon  wblcb  be  reUes, 
together  with  such  other  statements  from 
tbe  record  as  are  necessary  to  a  full  under- 
standing of  the  questions  presented  to  this 
court  for  decision,  so  that  no  examination 
of  the  record  Itself  need  be  made  in  this 
court"  The  brief  of  the  plaintiff  In  error 
wholly  falls  to  comply  with  this  rule.  Coun- 
sel for  defendant  in  error  do  not  make  any 
objection  to  such  defldency  or  Incomplete- 
ness, but  set  oat  a  counter  abstract.  Under 
the  ftictB  as  stated  In  the  counter  abstract, 
the  instruction  requested  by  the  plaintiff  In 


error,  presenting  bis  theory  of  the  case,  war, 
properly  refused  on  the  ground  tbat  there 
was  no  evidence  npon  which  to  predicate  It. 

Wherever  the  plaintiff  In  error  falls  tb 
comply  with  the  foregoing  rule,  and  tbe  de- 
fendant in  error  makes  a  counter  abstract, 
which  Is  not  replied  to  by  tbe  plaintiff  in 
error,  and  nnder  such  abstract  as  made  by 
tbe  defendant  in  error  no  prejudicial  error 
Is  shown,  tbe  presumption  being  in  favor  of 
tbe  trial  court,  the  same  will  be  affirmed. 

Tbe  judgment  of  tbe  lower  court  is  ac- 
cordingly affirmed.   Ail  tbe  justices  concur. 


HUDSON  V.  LAPSLET  et  aL 
(Supreme  Court  of  Oklahoma.   Nov.  14^  1911.) 

(SvUahut  ly  the  Court.) 

Appeal  and  Ebbob  (|  480*)— Disuissai^Is- 

stTAncE  OP  SouHona. 

A  petition  In  error  will  be  diamlssed  on 
motion,  even  though  the  same  la  filed  fn  this 
court  within  the  year  allowed  under  the  atat- 
ute,  where  no  waiver  of  issuance  and  service 
of  BUDimoDS  in  error  Is  bad,  and  no  prcecipe 
for  the  same  filed,  end  no  aummons  issued  or 
general  appearance  made,  within  such  time. 

[Ed.  Note.— For  otber  casee,  see  Appeal  and 
Error,  Cent.  Dig.  K  2173,  2174;  Dec.  Dig.  | 
430.*] 

Error  from  District  Court,  Garvin  Coun- 
ty; R.  McMillan.  Judge. 

Action  between  T.  J.  Hudson  and  Wade 
T^psley  and  another.  From  the  judgment, 
Hudson  brings  error.  Dismissed. 

H.  U.  Carr,  for  plaintiff  in  error.  J.  B. 
Tbompeon,  for  defendants  in  error. 

KANE,  J.  This  cause  comes  on  to  be 
beard  upon  a  motion  to  dismiss  the  petition 
In  error  and  appeal  herein,  upon  the  ground 
tbat  no  summons  In  error  or  praecipe  there- 
for, or  waiver  of  Issuance  and  service  of 
same,  were  filed  In  this  court  until  after  the 
expiration  of  one  year  from  the  date  of  the 
rendition  of  the  judgment  In  the  court  be- 
low. The  record  shows  that  the  judgment 
was  rendered  below  on  the  2d  day  of  Nov- 
ember, 1009;  that  tbe  petition  In  error,  with 
case-made  attached,  was  filed  In  this  court  on 
the  30th  day  of  May,  1910;  tbat  no  summons 
In  error  was  ever  Issued,  and  no  prcedpe 
therefor  filed;  that  on  the  31st  day  of  March, 
1911,  a  waiver  of  Issuance  and  service  of  sum- 
mons In  error,  signed  by  counsel  for  defend- 
ants In  error,  was  filed. 

Tbe  appeal  must  be  dismissed.  The  rule 
Is  that  "a  petition  in  error  will  be  dismissed, 
on  motion,  even  though  the  same  Is  filed  In 
this  court  wltbln  tbe  year  allowed  under  the 
statute,  where  no  waiver  of  Issuance  and 
service  of  summons  In  error  Is  bad,  and  no 
pnedpe  for  tbe  same  filed,  and  no  summons 
Issued  or  general  appearance  made,  within 
such  time."   McMnrty  v.  Byrd  et  al.,  2i\ 
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Okl.  597,  101  Pac.  1117;  Court  of  Honor  v. 
Wallace,  23  Okl.  7»4,  102  Pac  111*  a,  B. 
I.  &  P.  Ry.  Co.  T.  Bradbam,  24  Okl.  200,  lOa 
Fiac.  691;  Coleman  t.  Baton,  26  Okl.  SSS^ 
110  Pac.  672. 

The  appeal  Is  tberefwe  dlamliwed.  All  tbe 
Justleea  concur. 


ST.  LOUIS  &  S.  F.  B,  CO.  t.  LANOBB  et  aL 
(Soprune  Court  of  Oklahoma.   Nov.  14, 1911.) 

(SifHabiu  by  the  Court,) 
Bailboads  (8  227*)  —  SroPFiiro  IsrauTATi 

Tbain  at  JUNCnOH. 

Where  an  order  of  tht  Corporation  Com- 
mlnion,  reqniriDg  an  Interstate  train  to  be 
stopped  on  u&g  at  a  Jnnction  i>oint  or  station, 
appears  to  be  desirable  for  the  poblic  and  nec- 
essary for  the  public  coDveniences,  and  proper 
and  adeqaate  facilities  are  not  otherwise  af- 
forded for  such  point,  its  size  and  Importance 
being  considered,  in  connection  with  tbe  service 
reauiied  on  account  of  its  being  a  junction 
point,  the  same  wjU  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  caH»,  Me  Bailroad^ 
Dec.  Dig.  I  227.*] 
Dunn,  3^  dissenting. 

Appeal  fnnn  Order  of  Corporation  Com- 
niiBSloo. 

Petition  of  A.  J.  Innger  and  others  be- 
fore Corporation  Commission  for  requiring 
the  St  Lonls  ft  San  Francisco  Ballroad  Com- 
pany to  stop  at  a  certain  flag  station.  From 
tbe  order  of  the  Oori>oration  Commission,  the 
railroad  company  appeals.  Affirmed. 

W.  F.  Bvana  and  B.  A.  Klelnadimldt,  for 
appellant  C  J.  Davfflport  for  appellees. 

WILLIAMS,  J.  A  petition  was  flled  by 
tbe  appellees  before  the  Corporation  Com- 
mission, praying  that  the  appelant  be  re- 
qnlred  to  stop  on  flag  at  Davenport  station 
certain  trains,  to  wit,  Nos.  407  and  408. 
After  the  hearing,  said  trains  were  ordered 
to  be  stopped  as  prayed  for. 

The  Atchison,  Topeka  &  Santa  F4  Railway 
line  intersects  that  of  appellant  at  said 
station,  which  has  a  population  of  at>oat 
800  people.  Tbe  order  of  the  Commlaslon 
should  not  be  disturbed  by  this  court,  unless 
It  Is  unjust  and  unreasonable.  M.,  K.  ft  T. 
R.  B.  Co.  V.  State,  24  Okl.  331,  103  Pac.  613; 
C,  B.  I.  ft  P.  K.  R.  Co.  et  aL  T.  State  et 
al..  24  Okl.  370,  103  Pac.  617,  24  L.  R.  A. 
(N.  S.)  393;  A.,  T.  ft  S.  F.  Ry.  Co.  t.  State 
et  al.,  23  OkL  210.  100  Pac.  11,  21  L.  R.  A, 
(N.  S.)  908;  Id.,  23  Okl.  610,  101  Pac.  262; 
K.  a,  M.  ft  O.  Ry.  Co.  V.  State,  26  Okl.  715, 
107  Pac.  912;  Ft  Smith  ft  W.  v.  State,  25 
Okl.  868,  108  Pac.  407.  It  does  not  appear 
that  the  stopping  of  said  trains  on  flag  for 
the  putting  off  or  taking  on  of  passengers 
would  result  In  severe  detriment  and  hin- 
drance to  Interstate  traffic.  It  Is  Insisted, 
however,  that  If  the  appellant  Is  required  to 
stop  trains  at  this  Junction  it  may  be  requir- 


ed to  stop  tbe  same  at  like  or  sliiiilar  points, 
eventually  resulting  In  hindering  Interrtnte 

traffic. 

Under  tbe  exercise  of  tbe  police  power, 
the  appellant  may  be  required  to  afford  ade- 
quate facilities  for  the  local  or  intrastate 
passengers.  The  Commission  found  tbat  at 
such  junction  point  the  trains  tbat  are  stop- 
ped by  appellants  for  Uie  purpose  of  put- 
ting off  and  taking  on  inssoigerB  do  not  af- 
ford adequate  facilities  for  such  purpose. 
Such  finding  comes  to  this  court  with  tbe 
presumption  of  being  correct.  Just  and  rea- 
sonable, and  we  are  not  permitted  to  dis- 
turb the  same  until  the  contrary  affirma- 
tively appears. 

We  do  not  understand  that  tbe  Commis- 
sion required  said  trains  to  be  stopped  sole- 
ly because  It  Is  a  Junction  point  To  arbi- 
trarily require  interstate  trains  to  stop  at 
a  Junction  point  solely  because  It  was  swA, 
or  at  all  Junction  points  within  the  state, 
would  be  such  an  interference  with  Inte- 
state commerce  as  Is  not  permitted  under 
the  decisions  of  tbe  Supreme  Court  of  the 
Cnlted  States,  which  are  controlling  on  this 
wurt  Hemdoa  v.  C,  B.  L  ft  P.  B.  B.  Co., 
218  U.  S.  185,  30  Sup.  Ct  688.  S4  L.  Ed. 
970. 

It  must  be  understood  that  we  do  not  af'- 
flrm  tbe  order  of  the  Gommisalon  solely  on 
the  ground  tbat  this  interstate  train  Is  re- 
quired to  stop  at  a  Junction,  but  we  take 
Into  consideration  the  fact  of  Its  being  a 
Junction  point  the  alze  of  the  place,  and 
the  reasonable  requirement  of  facilities  for 
the  Intrastate  traffic  Tbe  Corporation  Com- 
mission having  made  the  order  requiring  the 
stopping  of  such  trains,  and  It  being  prima 
fade,  or  presumed  to  be,  correct  Just  and 
reasonable,  such  presumption  has  not  been 
affirmatively  overcome  in  this  court  and,  un- 
der such  finding  and  presumption,  we  reach 
tbe  conclusion  that  the  ordw  ahould  be  af- 
firmed. 

Tbe  order  Is  affirmed.  All  the  JusUcea 
concur,  except  DUNN,  3.,  who  dissoita. 


BEINHABDT  v.  WHITMIBB  et  aL 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(8yttahu$  hv  the  Court.) 

Appbai.  and  Ebbob  ({  849*)— Appeal  bt  In- 
fant—Statdtobt  PEBIOn. 

"In  a  case  where  an  infant  is  plaintiff  In 
error,  and  the  statutorr  period  of  one  year  pro- 
vided for  in  section  6082,  Compiled  Laws  of 
Oklahoma  1909.  has  expired  before  tbe  com- 
mencement of  his  proceeding  in  error,  which  oc- 
curs during  tbe  period  of  his  disability,  tlw  one 
year  referred  to  in  said  statute,  relating  to  in- 
fants, begins  to  run  as  to  him  after  the  removal 
of  his  disability,  and  Is  not  an  additional  period 
granted  to  him  during  its  existence." 

[Bi.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  9$  1905-1912;  Dec.  Dig.  { 
349.'] 


*Fer  otbsr  ossas  sm  asms  toplo  and  section  NUUBBft  In  Dee.  Dig.  ft  Am.  Die  Ksy  No.  Series  ft  Bep'r  Indexss 


Digitized  by 


Google 


OkL)  OVEBHOI^EB  OKLAHOMA 


INTERURBAN  TRACTION  00.  127 


Brror  trota  Dlatrlct  Court.  Oraig  Comity; 
T.  Ij.  Brown,  Judge. 

Action  by  Alma  Fay  Relntaardt,  toy  ber 
next  friend,  Mary  A.  Relnhardt,  against  Al- 
bert Whltmlre  and  otliers.  Judgment  (or 
defendants,  and  plaintiff  brings  error.  Dis- 
missed. 

James  L.  Alien,  for  plaintiff  In  error.  W. 
B.  Komegay,  for  defendants  in  error. 

WIUJAH8,  J.  The  defendant  In  error 
has  mored  to  fltiinitft^  this  proceeding  in  er- 
ror, on  the  ground  that  it  was  not  commenc- 
ed within  one  year  after  the  rendition  of  the 
Judgment  Counsel  for  the  plaintiff  in  error 
Insists  that,  as  she  is  a  minor,  she  may,  at 
any  time  during  her  minority  and  up  to  the 
^plratlon  of  one  year  after  she  attains  her 
majority,  prosecute  this  inrooeeding  in  error, 
relying  upon  section  6082,  Compiled  Laws  of 
Ofclnhoma  1909. 

In  Birdie  Holland,  a  Minor,  by  Noah  S.  Hol- 
land, Her  Legal  Guardian,  t.  Eliza  Beaver, 
116  Pac.  766,  this  question  has  been  deter- 
mined adTeraely  to  the  plaintiff  in  error. 
Pangrapb  2  of  the  syllabus  Is  as  follows: 
**Xn  a  case  where  an  infant  is  plaintiff  in  er- 
ror, and  the  statutory  period  of  one  year  pro- 
vided for  in  section  60S2,  Compiled  Laws 
of  Oklahoma  1909,  bas  expired  before  the 
commencement  of  his  proceeding,  which  o<s 
curs  dming  the  period  of  his  disability,  the 
(«ie  year  referred  to  In  said  statute,  relating 
to  infants,  b^ins  to  ran  as  to  him  after  the 
removal  ot  his  Usability,  and  is  not  an  addi- 
tional period  granted  to  Mm  during  its  ex- 
istence." 

The  motion  to  dismisB  is  therefore  sustain- 
ed. All  the  Jnatlces  nmenr,  except  DUNN, 
J.,  absent  and  not  participating. 


IiUGRAND  et  al.  v.  HABBIS. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(SyllaJmM  by  «k«  Court^ 

Affui.  and  Ebbok  (i  778*) — Dismissal — 

Failukb  to  File  Bbief. 

Same  as  that  in  Leavitt  et  al.  Commer. 
clal  National  Banl^,  26  OU.  164,  109  Pac.  71. 

[Ed.  Note.— For  other  caies,  see  Appeal  and 
Error,  Gent  Dig.  ||  8101-8110;  Dec.  Dig.  | 
778.*) 

Error  from  District  Court  Okfuskee  Coun- 
ty; John  Caruthers,  Judge. 

Action  by  Annie  Harris,  by  her  guardian, 
Crittenden  Smith,  against  B.  L.  Lugrand  and 
others.  From  the  Judgment,  Lngrand  and 
otbeiB  bring  «Tor.  Dismissed. 

O.  T.  Hnddlesttm,  for  plaintiffs  In  error. 
W.  W,  Wood,  for  d0fttidants  in  error. 

WILLIAMS,  J.  On  August  80,  1910,  peti- 
tion in  error,  with  transcript  attactied,  was 
filed  with  the  derk  of  this  court   On  Sep- 


tember 21,  1911,  defendants  In  error  filed  a 
motion,  which  shows  service  upon  attorney 
for  plaintiffs  In  error,  praying  that  the  ap- 
peal be  dismissed  on  account  of  failure  to 
comply  with  rule  7  of  this  court  (20  Okl.  vill, 
95  Pac  vl),  requiring  plaintiff  In  error  to  pre- 
pare and  serve  brief  on  defendant  In  error 
within  40  days  after  the  filing  of  the  peti- 
tion in  error.  This  appears  not  to  have  been 
done. 

The  appeal  is  therefore  dismissed.  All  the 
Jnitioes  eoncnr. 


OVEBHOLSESR  et  al.  v.  OKLAHOMA  IN- 
TERURBAN TRACTION  GO. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  lOll.) 

(Syttalut  iy  the  ConrtJ 

1.  Stbkei  Raiiaoads  (I  18*)— PowsB— Stat- 

UTOBY  PBOVISIONS. 

A  corporation  formed  under  the  geneial 
lawB  of  the  etate,  in  pursuance  to  section  1406, 
Compiled  Laws  of  Olclahoma  1900,  with  the 
power  to  use  electricit;  for  the  propulsion  of  Its 
cars  and  rolling  stock,  in  addition  to  tlie  pow- 
ers exercised  by  railroad  corporations  generally, 
may,  with  the  consent  of  the  authorities  of  any 
city  or  town  In  the  state  of  Oklahoma  located 
upon  or  along  its  lines,  construct  a  system  of 
street  railways  npou  such  streets,  and  upon 
such  terms  and  conditions  as  may  be  agreed 
upon  between  such  corporations  and  such  dtr 
or  town,  and  may  also  accept  lighting  contracts 
with  such  4dtles  or  towns,  to  supply  the  said 
cities  or  towns  or  the  inhabitants  thereof  with 
light  or  electric  current  for  power;  or  eucb 
railways  or  such  corporation  may  also  acquire. 
tV'  pmcfaase  or  consolidation,  plants,  francnlses, 
contracts,  good  will,  and  other  property  of  any 
existing  street  railway  or  lightiag  company,  as 

Srovided  by  section  1400,  Conviled  Laws  of 
iklBboma  1009. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  K  30-41;  Dec.  Dig.  g  18.*] 

2.  CoBPOBAnoiTS  (i  870*)— Po WEBS— DrrEBiii- 

NATION. 

The  charter  of  a  corporation,  read  In  con- 
nection with  the  general  laws  applicable  to  it, 
is  the  measure  of  its  powers. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  Si  1611-1515;  Dec.  Dig.  |  870.*] 

3.  MvmcipAL  CoBpoBAnom  <8i  680,  6S1*>— 

USK  or  STBEETB— POWBB  TO  QBANT  FBAH- 
CBT6E8. 

Section  5a.  art.  18,  of  the  Constitution, 
which  provides;  "No  municjpal  corporation 
shall  ever  grant,  extend,  or  renew  a  franchise, 
without  the  approval  of  a  majority  of  the  quail- 
fled  electors  residing  within  Its  corporate  IfmitB, 
who  shall  vote  thereon  at  a  general  or  special 
election;  and  the  l^slative  body  of  any  sucb 
corporation  may  submit  any  such  matter  for 
approval  or  disapproval  to  such  dectors  at  ary 
general  municipal  election,  or  call  a  specinl 
election  for  such  purpose  at  any  time  upon  thir- 
ty days*  notice ;  and  no  franchise  shall  be  grant- 
ed, extended,  or  renewed  for  a  longer  term  than 
twenty-five  years"— applies  to  an  original  fran- 
chise, or  to  a  renewal  or  ezteoslon  of  the  period 
for  wliich  a  grant  has  been  made,  and  does 
not  apply  to  a  mere  extension  or  enlargement 
of  the  facilities  which  the  franchise  holder  em- 
ploys in  exercising  a  power  previously  granted. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Dec  Dig.  H  680,  6S1.*1 
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4.  MumoiPAL  GoBPORATzons  n  682*)— Use  of 
StBiatTS— POWEB  TO  Gbaitt  v^anchises. 
The  amendment  of  a  section  of  an  ordi- 
nance granting  a  frBQchlae,  passed  by  the  city 
council  of  a  city  of  the  first  class,  by  providing 
that  an  electric  street  railway  may  extend  its 
traclES  generally  ttiroughout  ue  city,  and  use 
the  streets  thereof  for  that  purpose,  notwith- 
standing the  origioal  franchise  named  certain 
streets  which  might  l>e  nsed  for  tliat  puriK»e, 
is  Dot  repugnant  to  that  part  of  section  5a,  art 
18,  of  the  Constitution,  which  provides  that  "no 
franchise  shall  be  granted,  extended  or  renew- 
ed for  a  longer  term  than  twenty-five  years." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  JKg.  |  6S2.*] 

B.  Eminent  Domain  (§  275*)— Patment  Be- 
fore Taking— INJUNCTION. 

Persons  owning  lots  abutting  upon  the 
streets  of  a  city  of  the  first  class,  upon  which 
an  electric  street  railway  company  is  about  to 
lay  its  tracks  with  the  consent  of  the  city,  are 
not  entitled  to  a  writ  of  Injunction  to  restrain 
the  progress  of  such  work,  npon  the  ground  that 
the  consequently  damages  acernlng  to  said  lot 
owners  by  the  additional  servitude  laid  npon 
the  street  have  not  been  first  ascertained  and 
paid. 

[Ed.  Note— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dis.  §S  769-773  ;  Dec  Dig.  S  275.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Suit  by  W.  L.  Overholser  and  others 
against  the  Oklahoma  Interurban  Traction 
Company.  Judgment  for  defendant,  and 
plaintiffs  brings  error.  Affirmed. 

Henry  K  Asp,  Devereuz  ft  Hlldretb,  and 
Snyder,  Owen  ft  Lybrand,  for  plaintiffs  In 
error.  J.  11.  Wright,  H.  A.  Kroeger,  and 
W.  A.  Ledbetter,  for  defendant  In  error. 

KANE^  J.  l*be  plaintiffs  In  error,  who 
hereafter  will  be  referred  to  as  plaintiffs, 
commenced  tbls  snlt  In  the  court  below 
against  the  defendant  In  error,  which  here- 
after will  be  referred  to  as  defendant,  to 
enjoin  It  from  constructing  its  street  railway 
lines  along  and  upon  certain  streets  of  the 
city  of  Oklahoma  City.  The  plaintiffs  al- 
leged, in  substance:  That  they  are  the  own- 
ers of  residence  property  abuttlug  on  Kobln- 
80U  and  other  streets  of  said  city,  owning 
their  lots  and  the  streets  in  front  of  them,  in 
fee  simple,  subject  to  the  right  of  the  public 
iu  the  streets.  (1)  That  the  defendant  was 
about  to  use  said  streets  for  the  purpose  of 
constructing,  operating,  and  maintaining  an 
electric  street  railway  system  thereon,  with- 
out authority  of  law,  thereby  committing  a 
nuisance,  and,  (2)  If  authority  exists,  with- 
out first  ascertaining  and  compensating  them 
for  the  injury  done  to  their  property  by  said 
user.  The  relief  prayed  for  was  denied  by 
the  court  l}elow,  and  to  reverse  the  Judgment 
this  proceeding  in  error  was  commenced. 

[1]  The  principal  ground  upon  which  they 
deny  the  right  of  the  defendant  to  use  and 
occupy  said  street  for  such  purpose  Is  that, 
under  its  articles  of  association  and  or- 
ganlzatl(m.  it  is  authorized  to  construct, 
opwate^  and  maintain  only  and  solely  Inter- 


urban street  raUways,  and  not  a  street  rail- 
way system,  as  that  term  Is  generally  un- 
derstood, operating  throughout  the  city.  The 
original  articles  of  association  were  Issued 
In  May,  1905,  and,  among  other  things,  pro- 
vided: "That  the  purposes  for  which  this 
cori>oratlon  is  formed  are  to  build,  equip, 
run  and  operate  an  electric  street  railroad 
from  some  accessible  point  in  Oklahoma  City 
to  and  through  Capitol  HIH,  and  through  and 
around  Oklahoma  City,  and  to  Lexington, 
0.  T.,  and  vicinity,  to  own  and  operate  trol- 
ley poles,  power  plants,  houses  and  any 
other  modern  appliances  therefor.  To  exer- 
cise the  rights  and  powers  of  railroad  corpo> 
rations,  and  may,  with  the  consent  of  the 
towns  or  cities  along  said  line,  construct, 
supply  and  furnish  electric  lights  to  same 
and  to  the  citizens  thereof,  as  well  as  electric 
currents.  To  acquire  by  iiurchase  or  others 
wise  the  franchise,  contracts,  plants,  good 
will  and  other  rights  or  property  ot  any 
other  electric  street  railroads  or  lighting 
companies  that  may  be  located  within  any 
of  the  cities  or  towns  along  said  line.  To 
own  or  acquire  by  lease  or  otherwise  all 
other  appliances,  either  real  or  personal, 
that  may  be  deemed  necessary  to  the  full 
enjoyments  of  the  rights  and  privileges  here* 
in  obtained.  The  place  from  and  to  which 
this  railroad  is  to  be  constructed,  is  In  and 
upon  some  accessible  street  or  streets  In  the 
city  of  Oklahoma,  and  thrace  to  and  through 
such  street  and  streets  in  the  town  of  Cai^- 
tol  Hill  as  it  may  desire  to  use,  and  to  and 
through  Lexington,  to  Cleveland  county,  the 
estimated  distance  thereof  being  about  forty 
miles,  same  extends  Into  and  through  Oltla- 
homa  and  Cleveland  counties,  O.  T." 

Afterwards,  during  the  y«Lr  1907,  amend- 
ed articles  of  association  were  Issued,  which, 
among  other  things,  provided:  "That  the 
purposes  for  which  this  corporation  Is  form- 
ed are  to  build,  equip,  ran  and  operate  an 
electric  street  railroad  from  some  accessible 
point  in  Oklahoma  City  to  and  through 
Capitol  Hill,  and  through  and  around  Okla- 
homa City  and  to  and  tbrongh  El  Beno,  O. 
T.,  and  vicinity;  to  own,  run  and  operate 
trolley  poles,  power  plants,  houses  and  any 
other  modern  appllancea  therefor;  to  exer^ 
else  the  r^^bt  and  powm  of  railroad  cor- 
porations, and  may  with  the  consent  of  the 
towns  or  dtln  along  said  line,  constmct, 
supply  and  furnish  electric  lights  to  same 
and  to  the  cltlsena  thereof,  as  well  as  elec- 
tric currents;  to  acquire  by  purdiase  or  oth- 
erwise the  franchise,  contracts,  plants,  good 
wilt  and  other  rights  or  property  of  any  oth- 
er electric  street  railroads  or  lighting  com- 
panies that  may  be  located  within  any  of  the 
cities  or  towns  along  said  line;  to  own  or 
acquire  by  lease  or  otherwise  all  othw  ap- 
I^lances  either  real  or  personal  that  may 
be  deemed  necessary  to  the  full  enjoyment 
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of  tbe  rights  and  prlT^eges  herein  obtained. 
The  place  from  and  to  which  thla  railroad 
Is  to  be  coiiBtructed  la  In  and  npon  some  ac- 
cessible street  or  streets  In  the  city  of  Okla- 
homa, and  hence  to  and  through  such  street 
and  streets  of  the  town  of  Capitol  Hill  as  it 
may  desire  to  use,  and  to  and  through  Gl 
Beno,  Canadian  county,  the  estimated  dis- 
tance thereof  being  about  forty-fonr  miles, 
same  extends  Into  and  through  Oklahoma 
and  Canadian  counties,  Oklahoma  Territory." 

It  Is  obvious  that  tiie  defendant  corpora- 
tion was  organized  In  pursuance  to  section  1 
ot  the  Session  Laws  of  1903,  p.  141,  which 
corresponds  with  section  1408,  Compiled  Laws 
of  Oklahoma  1909,  relating  to  electric  rail- 
ways, which  provides  that  corporations  may 
be  formed  under  the  general  railway  laws 
of  tbe  territory  of  Oklahoma,  who  sball  have 
tbe  power  to  use  electricity  for  the  propul- 
sioa  of  their  cars  and  rolling  stock,  etc. 
Section  2  of  said  act,  which  corresponds  with 
section  1409  of  the  Compiled  Laws  of  Okla- 
homa, 1909,  provides  that:  "Such  corpora- 
tions in  addition  to  tbe  powers  exercised  by 
railroad  coriwratlons  generally,  may,  with 
the  consent  of  the  authorities  of  any  city 
or  town  in  the  territory  of  Oklahoma,  locat- 
ed along  or  upon  its  lines,  construct  a  sys- 
tem of  street  railways  upon  such  streets 
and  upon  such  terms  and  conditions  as  may 
be  agreed  upon  between  aucb  corporation 
and  such  cl^  or  town." 

[2]  A  carefal  consideration  of  the  original 
and  amended  articles  of  association  In  con- 
nection with  the  general  laws  in  relation  to 
corporations  poesesstog  the  power  to  use  elec- 
tricity for  the  propulsion  of  Its  cars  and  roll- 
ing stock,  and  the  statute  conferring  addi- 
tional powers  thereon,  leaves  no  doubt  in  the 
mind  of  the  court  ttiat.  If  the  defendant  ob- 
tained the  consent  of  -the  authorities  of  tbe 
dty,  as  provided  by  section  2,  aupra,  its  ar- 
ticles of  Incorporation  are  suffldently  broad 
to  authorise  it  to  construct  a  system  of 
street  railways  upon  tbe  streets  thereof  upon 
such  terms  and  conditions  as  may  be  agreed 
upon  between  such  corporation  and  the  city. 
This  la  not  a  departure  from  tbe  gen^l 
rule  contraded  for  by  counsel,  that  a  corpo- 
ration Is  circumscribed  within  what  they  call 
its  primary  power^that  Is,  the  power  con- 
ferred upon  It  by  Its  articles  of  Incorporation 
— but  the  application  of  another  well-settled 
rule,  to  the  effect  that:  "The  durter  of  a 
corporation,  read  In  connection  with  tiie  gen- 
ial laws  api^icable  to  It,  is  the  measure 
of  Its  powos^  and  a  contract  manifestly 
beyond  those  powen  will  not  sustain  an  ac- 
tion against  the  corporation.  But,  whatever 
under  the  cliarter  and  other  general  laws, 
reasonably  construed,  may  fairly  be  r^rd- 
«d  as  Incidental  to  tbe  objects  for  which  the 
corporation  la  created  is  not  to  be  taken  as 
prohibited."  Oreen  Bay  &  M.  By.  Go.  t. 
Union  Steam  Boat  Co.,  107  U.  6.  98,  2  Bnp. 
<X  321.  27  L.  Ed.  418;  Derr  t.  Fisher,  22 


Okl.  128,  98  Pac.  978;  Oklahoma  Portland 
Cement  Co.  v.  Anderson,  116  Pac.  767. 

The  record  shows  ttiat  Ordinance  No.  649, 
which  became  a  law  of  the  city  on  the  5th 
day  of  November,  1905,  grants  to  the  defend* 
ant  tbe  right  to  establish,  construct,  and 
maintain  its  railway  upon  certain  streets  of 
the  city,  the  streets  upon  which  the  property 
of  the  plaintiffs  Is  situated  not  being  Includ- 
ed; and  further  provides  that:  "Said  rail- 
way company  will  not  build  its  line  upon  any 
other  streets  than  the  one  designated  herein 
without  the  consent  of  the  city  council  of 
Oklahoma  City."  The  defendant  construct* 
ed  and  Is  mslntalnlng  street  railway  tracks 
upon  tbe  streets  named  In  section  1  of  said 
ordinance,  without  any  objections  being  made 
thereto,  as  far  as  the  court  is  informed. 
Ordinance  No.  649  took  effect  prior  to  state- 
hood, and  at  that  time  the  only  way  to  pass 
an  ordinance  or  give  the  consent  required 
by  section  1  of  t^at  ordinance  was  by  the  ac- 
tion of  the  dty  council.  When,  subsequent 
to  statehood,  the  defendant  desired  permis- 
sion to  extend  Its  lines  generally  throughout 
the  dty,  it  caused  an  initiative  petition  to 
be  drcnlated,  signed,  and  filed,  submitting 
tbe  question  to  a  vote  of  tbe  people  for  their 
rejection  or  approval.  At  the  electirai  held 
thereunder,  the  proposition  submitted  car- 
ried, and  afterwards  was  enacted  into  an  or- 
dinance by  tbe  legislative  body  of  the  city. 
Tbe  initiated  measure  purported  to  amend 
section  1  of  Ordinance  No.  649,  and  Is  in 
words  and  figures  as  follows :  "Section  1. 
The  right  Is  hereby  granted  to  tbe  Oklahoma 
Interurbon  Traction  Company,  of  Oklahoma 
City,  its  successors  and  assigns,  hereinafter 
referred  to  as  said  railway  company,  to  es- 
tablish, construct  and  maintain  in  the  streets, 
avenues  and  alleys  of  the  city  of  Oklahoma 
City,  as  now  existing  or  hereafter  extended, 
a  system  of  electric  railroads  consisting  of  ei- 
ther single  or  double  tracks,  with  trolleys,  trol- 
ley wires,  and  all  necessary  and  convenient  fix- 
tures and  appurtenances  needful  in  the  con- 
struction and  operation  of  such  railroad,  and 
have  the  right  to  construct  for  the  purpose  of 
transmitting  tbe  power  for  the  propulsion  of 
its  cars,  overhead  trolley  systems  suspended 
on  poles  placed  along  tbe  curb  lines  in  the 
center  of  such  street  or  streets  when  neces- 
sary, provided  that  this  grant  shall  be  subject 
to  all  the  restrictions  and  r^nlations  of  Or- 
dinance No.  549,  of  the  dty  of  Oklahoma 
City  as  herein  amended."  Several  of  the 
pn^K>sltlon8  of  law  revolve  around  this  ac- 
tion by  the  electors  and  the  dty  council,  and 
Involve  the  general  question,  Did  the  fore- 
going proceediogs  vest  In  the  defendant  cor* 
poratlon  power  to  construct  a  system  of  rail- 
ways upon  the  streets  of  the  dty?  In  other 
words,  were  tbe  InltlatiTe  proceedings  and 
the  action  of  the  dty  coundl,  or  either  of 
tbem,  sufDdent  to  grant  the  "consent"  re> 
quired  by  section  2,  supra? 

[I]  On  the  proposltlrata  gTovlng  out  of  this 
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question,  the  plaintiffs  contend:  (1)  That 
there  was  no  law  In  force  In  the  state,  an- 
thorldi^  the  sabmlssion  of  the  Initiative 
measure  to  a  rote  of  the  qnallfled  Sectors; 
(2)  that  If  there  was  a  law  anthortadng  such 
election  the  election  was  Told,  because  It 
was  held  at  the  same  time  other  measures 
were  being  Toted  npcoi  in  said  dtf,  and 
therefore  was  not  a  special  election;  and 
<S)  that  tr  the  ordinance  was  legally  oiadM 
in  the  forcing  respects  It  was  void,  because 
it  soQght  to  confer  a  perpetual  franchise  up- 
on the  defendant,  in  violation  of  section  5a, 
art  18,  of  the  Constitution,  which  prohibits 
the  granting,  extension,  or  renewal  of  fran* 
chlses  for  a  period  longer  tbm  25  years. 
None  of  these  contentions  can  be  sostslned. 
T*ey  are  all  based  upon  the  theory  that  It 
was  necessary  to  invoke  section  6a.  art  18, 
of  the  Constitution,  to  procure  the  consent 
of  the  cUy  to  construct  and  operate  a  strert 
railway  system  upon  the  streets  of  the  dty, 
other  than  those  specially  menthmed  In  sec- 
tion 1  of  Ordinance  No.  640,  vbldi  theory, 
to  our  mind,  is  untenable.  Secthm  6a,  su- 
pn,  provide:  "No  municipal  corporation 
shall  ever  grant,  extend,  or  renew  a  fran- 
chise, without  the  approval  of  a  majority  of 
the  qualified  electors  resldli^  within  its  cor- 
porste  limits,  who  shall  vote  thereon  at  a 
general  or  special  election;  and  the  legis* 
latlve  body  of  any  such  corporation  may  sub- 
mit any  Bucb  matter  for  approval  or  disap- 
proval to  such  Sectors  at  any  general  mu- 
nirtpal  election,  or  call  a  special  Section  for 
such  purpose  at  a^  time  upon  thirty  days* 
notice;  and  no  franchise  shall  be  granted, 
extended,  or  rwwed  for  a  lonfer  term  than 
twenty-five  years." 

[4]  We  are  of  the  opinlm  that  the  amend- 
ment to  section  1  of  Ordinance  640  was  not 
an  attempt  to  gftoit,  extend,  or  renew  a 
franchise,  and  hence  does  not  foil  within  the 
pnrvlew  of  the  for^tdng  section  of  the  Con- 
sUtution.  Ordinance  No.  549,  as  its  title 
states,  was  "An  ordinance  authorizing  the 
Oklahoma  Interarban  Traction  Oompany  of 
Oklahoma  City,  its  snocessors  and  assigns  to 
construe  and  maintain  an  electric  railway 
ayston  In  the  streets  and  alivs  of  Oklahoma 
GUy."  In  Its  enUrety  it  constitutes  a  com- 
plete code,  governing  the  construction  and 
maintenance  of  an  dectrtc  street  railway 
system.  After  granting  the  right  to  use  cer^ 
tain  streets  for  that  purpose,  section  2  pro- 
Tides  how  wires  shall  be  suspended  from 
the  trolly  poles;  and  that  all  the  work  and 
improvem^ts  shall  be  constructed  under  the 
supervision  <^  the  dty  engineer  and  public 
Improvements  committee  of  the  dty  council. 
Section  3  requires  the  company  In  the  con- 
struction of  its  railway  mtem  to  comply 
with  the  grades  established  1^  the  dty  for 
its  streets.  Section  4  prescribes  the  duty  of 
the  oompany  when  it  traverses  any  streets 
upon  which  pavements  are  constructed,  etc. 
Sections  S,  6,  7,  8,  and  9  provide  a  system 
of  rules  to  insure  the  safety  and  convenience 


of  patrons  ta  the  «)ad,  provide  that  the 
charge  for  transportation  of  passengers  to  be 
exacted  shall  not  exeeeH  the  sum  of  6  cents 
for  continuous  possi^  over  the  company's 
llms,  and  that  tickets  for  the  use  of  school 
diildren  shall  be  furnished  good  for  one 
conUnuous  passage,  In  quantities  not  leas 
than  20  rldea,  at  the  rate  of  2%  c»tB  each, 
and  children  under  the  age  of  6  years,  what 
accompanied  by  parents  or  guardian,  shall 
be  carried  free,  etc  Thai  follow  sections 
providing  for  the  participating  by  the  dty 
in  the  profits  of  the  company,  and  the  grant 
of  other  powers  and  the  reservation  of  other 
privileges  inddrat  to  the  conduct  of  a  street 
railway  corporattw.  We  think  It  is  quite 
apparent  that  it  was  Hie  Intention  at  tte  dty 
council,  by  the  aiactm«it  of  Ordinance  No. 
649,  to  grant  to  the  dtfenduit  a  franchiae  to 
construct  an  cdectrlc  street  railway  system 
within  the  dty,  and  also  to  lueserve  its  re- 
sttve  power  to  regulate  the  defmdaut's  use 
of  the  streets,  and  preserve  to  the  people 
using  the  pnl^  utility  many  valuaUe  priv- 
ileges. 

TO  hold  that  tt  Is  not  wiUiln  the  power  of 
a  dty  to  grant  a  street  railway  franchise  in 
the  manner  here  attempted,  and  that  every 
permission  for  the  extoielon  of  its  tradu  ou- 
to  other  streets  or  all^s  amounts  to  a  new 
franchise,  or  the  extension  or  renewal  of  the 
old,  requiring  submission  to  a  p<qpalar  vote 
as  upon  an  original  grant  would  hamper  one 
of  the  ordinary  function  of  munld^  aapo- 
ration,  and  the  progress  and  usefulness  of 
transportation  corporations,  by  an  unreasona- 
ble restriction,  and  tod  to  a  multiplication 
of  petty  franchises,  from  which  a  oonfusloD 
of  daims.  with  resultant  burdensome  litiga- 
tion, would  be  sure  to  arise,  to  the  detriment 
of  public  interests.  Thurston  v.  Hustcm  et 
al..  123  Iowa,  167,  98  N.  W.  637;  Wood  et  al. 
v.  City  of  Seattle  et  aL,  28  Wash.  1,  02  Pac. 
136, 62  L.  B-  A.  869;  Cleveland  ESectrlc  Rail- 
way Company  v.  City  of  Cleveland  (C  C.) 
137  Fed.  Ul;  Sims  v.  Street  Railroad  Com- 
pany. 37  Ohio  St.  556;  Blair  v.  City  of  Chi- 
cago et  al.,  201  U.  S.  400.  26  Sup.  Ct  427,  60 
L.  Ed.  801;  Cleveland  Blec  Ry.  Co.  v.  City  of 
Cleveland,  204  U.  S.  116.  27  Sup.  Ct  2U2,  51 
L.  Ed.  399.  If,  thai,  as  we  conclude,  the 
amendment  to  section  1  of  Ordinance  No. 
649  was  not  the  grant  extension,  or  roiswal 
of  a  franchise,  but  simply  an  exercise  ot  the 
power  of  the  city  to  regulate  the  company's 
use  of  Its  streets  resrared  to  the  original 
grant  then  the  provision  of  section  5a,  art 
18,  of  the  Constitution,  Is  not  ai^llcable.  In 
our  opinion,  that  provision  Is  applicable  only 
to  the  grant  of  on  original  franchise,  or  to  a 
renewal  or  extension  of  the  period  for  ^icb 
a  grant  has  beea  made,  and  does  not  app^ 
to  a  mere  extwlon  or  enlargonent  of  the  fa- 
cilities which  the  franchise  bolder  employs 
In  exerdsing  the  power  original^  granted. 
Thurston  v.  Huston  et  aL,  sapn.  Section  4c 
of  article  18  of  the  Constitution  provides  a 
means  of  submitting  such  questlona  to  a  vote 
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of  the  people,  as  follows:  "When  sacb  peti- 
tion demands  the  enactment  of  an  ordinance 
or  other  l^l  act  other  than  the  grant,  ex- 
tension, or  renewal  of  a  franchise,  the  chief 
ezecutlTe  officer  shall  present  the  same  to  the 
l^lslattre  body  of-  ench  corporation  at  Its 
next  meeting,  and  unless  the  said  petition 
shall  be  granted  more  than  tlilrty  days  before 
the  nest  election  at  which  any  dty  officers 
nre  to  be  elected,  the  chief  executive  offlccsr 
shall  submit  the  said  ordinance  or  act  so  pe- 
titioned for  to  the  qnallfled  electors  at  said 
election;  and  If  a  majority  of  said  electors 
voting  thereon  shall  vote  for  the  same,  it 
Bhall  thereupon  become  In  full  force  and  ef- 
fect" As  the  foregoing  provision  was  not 
followed  In  the  present  case,  the  Inltatlve  pro- 
ceedings were  merely  advisory,  and  amount 
to  no  more  than  a  formal,  though  quite  un- 
necessary, approval  of  the  action  of  the  city 
comtcU.  Of  course,  It  follows  that  If  the 
amendment  of  section  1,  Ordinance  No.  549, 
(Ud  not  operate  to  grant,  extend,  or  renew  the 
ftanchlse  formerly  granted,  the  contention  of 
counsel  that  It  had  the  effect  of  granting  a 
perpetnal  franchise,  in  contravention  of  that 
part  of  section  Sa,  supra,  which  provides  that 
"no  franchise  shall  be  granted,  extended,  or 
renewed  for  a  longer  term  than  twenty-five 
years,"  most  ftilL 

[6]  One  more  quealion  remains  to  be  notic- 
ed. Were  the  plaintiffs  entitled  to  Injunctive 
rtiief  to  restrain  the  defendant  from  nsing 
the  streets  upon  which  their  proporty  abut- 
ted, until  the  resulting  damages  are  ascer- 
tained and  ccnnpensatlQn  therefor  paid? 
ConnscA  contend  that  this  rl^t  Is  guaranteed 
by  section  24,  art  2,  of  the  Ckmstltutlon,  which 
provides:  'Trlvato  propeil7  shall  not  be  tak- 
m  or  damaged  for  irabllc  use  without  Just 
compensation.  Such  compensation,  irrespec* 
tire  of  any  boi^t  from  any  Improvements 
proposed,  shall  be  ascertained  1^  a  board  of 
commissioners  of  not  less  than  three  fredioldr 
ers,  in  snch  manner  as  may  he  prescribed  by 
law.  The  commlssUniers  shall  not  be  ap* 
pointed  by  any  Judge  or  conrt  without  reason- 
able notice  having  been  served  upon  all  ]par- 
tles  In  Interest  The  commissioners  shall  be 
selected  from  the  regular  jury  list  of  names 
prepared  and  made  as  the  Lei^latnre  shall 
provide.  Any  party  aggrieved  shall  have  the 
right  of  appeal,  without  bond,  and  trial  by 
Jury  In  a  court  of  record.  Until  the  compen- 
sation shall  be  paid  to  the  owner,  or  Into 
court  for  the  owner,  the  property  shall  not 
be  disturbed,  or  the  proprietary  rights  of  the 
owner  divested.  When  possession  Is  taken 
of  property  condemned  for  any  public  use, 
the  owner  shall  be  entitled  to  the  immediate 
reo^pt  of  the  compensation  awarded,  without 
prejudice  to  the  right  of  elthn  party  to  pros- 
ecute ftirther  proceedings  tor  the  jnidicla]  de- 
termination of  the  sufBdency  or  insuffldency 
of  andb  compensation.  The  fee  of  land  takoa 
by  common  carriers  for  right  of  way,  with-  ( 


out  the  consent  of  the  owner,  shall  remain 
In  such  owner  subject  only  to  the  use  for 
which  It  is  taken.  In  all  cases  of  condemna- 
tion of  private  property  for  public  or  private 
use,  the  determination  of  the  character  of 
the  use  shall  be  a  Judicial  question."  Grant- 
ing, without  deciding,  that  the  construction 
of  a  street  railway  In  the  streets  of  a  city  Im- 
poses an  additional  burden  or  servitude  upon 
the  street  it  does  not  follow  that  the  plain- 
tiffs, under  the  drcomstences  of  this  case, 
are  entitled  to  have  the  Injury  inflicted  by  the 
Invasion  of  such  right  ascertained  and  com- 
pensated for  before  the  street  is  occupied  for 
street  railway  purposes.  That  In  effect  was 
the  view  entertained  by  this  court  In  Bd- 
wards  v.  Thrash,  26  Okl.  472,  109  Pac.  832, 
138  Am.  8t  Rep.  97C.  It  is  true  that  in  the 
Tlirash  Case  the  damages  alleged  were  occa- 
sioned by  changing  the  grade  of  a  street  by 
municipal  agencies,  and  the  question  as  to 
whether  the  same  rule  ought  to  be  extended 
to  cases  where  consequential  damages  are 
oocaaloned,  other  than  through  municipal 
agendee,  was  left  open;  but  there  is  small 
difference  In  principle  between  the  two 
cases,  and  the  decision  In  the  Thrash  Case 
leads  logically  to  the  conclusion  reached 
herein.  The  following  from  the  opinion  of 
Justice  Williams,  who  delivered  the  opinion 
for  the  oourt  in  the  Thrash  Case,  is  en- 
tirely applicable  to  the  facte  disclosed  by  this 
record,  and  correctly  states  the  prindple  In- 
volved: 

"Wbllst  the  first  dause  of  section  24,  art 
2,  supra,  provides  that  private  property  shall 
not  be  token  or  damaged  without  just  com- 
pensation, an  accompanying  dause  In  the 
same  section  inrovides  that  until  compensa- 
tion shall  be  paid  to  the  owner  or  into  conrt 
for  the  owner,  the  property  of  the  owner 
shall  not  be  disturbed  or  the  proprietory 
Tiglxta  of  the  owner  divested.  Does  this  lat- 
ter dense  require  compensation  to  be  paid  to 
the  owner,  or  Into  court  for  the  owner,  where 
the  damages  are  merely  consequential?  The 
word  'disturb,'  according  to  Mr.  Webster, 
means,  'to  Interrupt  a  settled  stete  of,'  and 
according  to  the  same  autbority  'proprietory* 
means  *belonglng  or  pertaining  to  a  proprie- 
tor, considered  as  property,  owned,'  and  the 
words  the  property  shall  not  be  disturbed  or 
the  proprietory  rlghte  of  the  ownn  divested* 
seem  'to  mean  possession  thereof  shall  not  be 
token,  nor  his  property  taken,  nor  the  title 
thoreot  be  divested,  nntH  compoisatton  there- 
for has  been  first  paid  to  the  owner,  or  Into 
the  court  for  the  owner.  This  was  the  con- 
trolling construction  of  the  stete  of  Hlssoun 
at  the  time  of  the  adoption  of  this  clause  In 
the  Ok^homa  Constitution,  and,  when  there 
was  no  snch  provision  to  force  in  any  other 
states  where  a  contrary  constrnctl<ni  prevail- 
ed, that  of  the  highest  court  of  Mlssonrl 
should  be  espedally  persuasive.  Alltheoourte 
seem  to  hold  that  under  audi  ctnurtitntltmal 
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proTlslons,  consequential  damages  arising 
from  the  change  of  the  established  grade  may 
be  recovered  by  the  abutting  owner.  See,  al- 
so, section  1,  art.  1,  c.  10,  Sess.  Laws  1907- 
08,  and  section  443,  Wilson's  Rev.  &  Ann.  St 
19(^.  The  only  difference  seems  to  be  as  to 
whether  same  shall  be  ascertained  in  an  em- 
inent domain  proceeding,  or  In  an  action  at 
law  for  damages.  The  majority  of  the  courts 
having  passed  on  the  question  appear  to  hold 
the  latter.  The  first  Legislature  of  the  state 
after  its  erection  passed  an  act  entitled  *An 
act  amending  section  28  of  article  0  of  chap- 
ter 17,  of  the  Statutes  of  Oklahoma,  1893. 
and  regulating  the  method  of  procedure  In  the 
condemnation  of  private  property  for  both 
pnbllc  and  private  use.'  Sess.  Laws  1907-08, 
art  1,  c  20,  pp.  ^58,  261.  Neither  the  eminent 
domain  act  as  brought  over  from  the  territo- 
ry of  Oklahoma,  nor  as  thus  amended,  pro- 
Tldes  for  the  assessment  of  consequential 
damages  In  the  case  of  public  improvements 
made  by  a  municipality.  This  evident  l^ls- 
lative  construction  of  section  24  of  artide  2 
accords  with  that  placed  on  the  similar  pro- 
Tlsion  of  the  Missouri  Constitution  by  the 
Supreme  Court  of  the  state.  Consequential 
damages  would  be  difficult  to  ascertain  before 
the  Improvements  had  been  made.  This  la 
one  of  the  reasons  given  by  many  of  the  courts 
ae  to  why  it  was  not  Intended  by  the  Consti- 
tution and  statute  makers  that  provisions, 
providing  for  compensation  first  to  be  made 
for  the  taking  or  damaging  of  property  by 
-virtue  of  eminent  domain  proceedings,  did 
not  Include  consequential  damages,  and  we 
agree  with  the  Supreme  Court  of  Missouri,  in 
Clemens  v.  Insurance  Company,  supra  [184 
Mo,  46,  82  8.  W.  1,  67  L.  R.  A.  362,  105  Am. 
St  Rep.  526],  In  holding  that,  where  the  prop- 
erty of  the  citizen  is  not  taken  and  his  pro- 
prietary right  not  disturbed,  but  the  damage 
to  his  property  is  purely  consequential,  he  is 
not  entitled  to  have  same  ascertained  and 
paid  before  tbe  proposed  public  work  is  done, 
and  Is  not  entitled  to  have  the  work  done  In 
pursuance  of  valid  municipal  and  legislative 
authority  enjoined;  but  hia  remedy  la  one  at 
taw  for  damages." 

In  addition  to  this.  Justice  Williams  quoted 
with  approval  from  D.  &  S.  F.  By.  Co.  v. 
Domke  et  al.,  11  Colo.  247,  17  Pac.  777;  Me- 
Mahon  &  Perrin  v.  St  Louis,  Ark.  &  Tex.  B. 
Co..  41  La.  Ann.  827,  6  South.  640;  Spencer  v. 
Point  Pleasant  &  Ohio  R.  R.  Co.  et  al.,  28  W. 
Va.  406,  In  all  of  which  the  consequential 
damages  were  inflicted  by  public  service  cor- 
porations. 

A  question  involving  the  right  of  these 
plalntlfTs  to  maintain  this  action  has  been 
raised  and  argued,  but,  as  the  result  would 
be  the  same,  no  matter  what  conclusion  we 
reached  on  the  question  of  procedure,  we 
will  leave  It  open,  except  In  so  far  as  the 
same  may  be  settled  by  the  decisions  of  this 
court  in  McKay  v.  City  of  Enid  et  al.,  26  OkL 


276,  109  Pac.  520,  80  L.  R.  A.  (N.  8.)  1021. 
and  other  cases. 

The  Judgment  of  tbe  lower  court  Is  affirm- 
ed. AU  the  JwtlceB  concar. 


BOARD  OF  GOM'RS  OF  MUSKOGESD 
OOUNTT  V.  HABT. 
(Supreme  Oonrt  of  OUahome.  Nov.  14,  19U.) 

(Bfltahiu  hp  Court,} 

OrncsBfl  (i  100*)— DxPOTiw— '*Tebic  ow  Or* 

riCB"— Compensation. 

A  depu^,  appointed  by  an  officer  to  hold 
dnrliw  the  pleasure  of  such  priDcipal,  does  not 
hold  tor  a  term,  witiiin  the  meaning  of  section 
10,  art.  23,  of  the  Oonstltation  of  this  state, 
prohibiting  the  change  of  tbe  salary  or  emolu- 
menta  of  any  public  officer  after  his  election  or 
appointment,  or  during  hii  "term  of  office."  ex- 
cept by  operation  of  |aw,  enacted  prior  to  mch 
election  or  appointment 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  S  100.* 

For  other  definitions,  see  Words  and  Pbraaei^ 
ToL  8.  pp.  6820,  69Saj 

Error  from  Siq;>erior  Oonrt,  Uukosee 
County;  Farrar  L.  McCain,  Judge. 

Action  between  the  Board  of  Commission- 
ers of  Muskogee  County  and  Charles  B. 
Hart  From  the  Judgment,  the  Board  of 
Commissioners  brings  error.  Affirmed. 

W.  B.  Disney,  for  plaintiff  in  error. 
Charlee  A.  Moon,  for  defendant  in  error. 

WILLIAMS.  J.  This  proceeding  in  error 
Is  to  review  the  Judgm«kt  of  the  trial  court, 
holding  that  section  16,  c.  69,  Session  Laws 
1910,  as  amended  by  section  1,  c.  56,  Session 
Laws  1011,  entiUed  "An  act  amending  sec- 
tion 16  of  an  act  entitled  'An  act  relating 
to  certain  county  and  district  officers,'  chap- 
ter 69,  of  Session  Laws  1910,  repealing 
all  laws  In  conflict"  wherein  the  compensa- 
tion of  certain  deputies  was  Increased,  ap- 
plied to  deputies  then  in  office  who  held, 
not  for  any  specified  time  or  defined  term, 
and  that  it  was  not  repugnant  to  section  10 
of  article  23  of  the  Constitution,  which  Is 
In  heec  verba:  "Except  wherein  otherwise 
provided  in  this  Constitution,  In  no  case 
shall  the  salary  or  emoluments  of  any  pub- 
lic official  ]fe  changed  after  his  election  or 
appointment,  or  during  his  term  of  office^ 
unless  by  operation  of  law  enacted  prior  to 
such  election  or  appointment;  uor  shall  the 
term  of  any  public  ofllcial  be  extended  be- 
yond the  period  for  which  he  was  elected  or 
appointed:  Provided,  That  all  officers  within 
this  state  shall  continue  to  perform  the  da- 
ties  of  their  offices  until  tbelr  mocesaora 
shall  be  duly  qualified." 

Sectlim  S.  art  12,  of  tbe  Constitution  of 
South  Dakota  (1889)  provides:  "The  Legis- 
lature shall  never  grant  any  extra  compen- 
sation to  any  public  officer,  employ^,  agent 
or  contractor  after  the  services  shall  have 
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been  rendered  or  tbe  contract  entered  into, 
nor  anthorfse  tbe  payment,  of  any  claims  or 
part  thereof  created  ualnst  tbe  state,  un- 
der any  agreement  or  contract  made  with- 
out express  antbority  of  law,  and  all  sucb 
tuantborlzed  agTeements  or  contracts  shall 
be  null  and  void;  nor  shall  tbe  compensa- 
tion of  any  public  officer  be  Increased  or 
diminished  during  his  term  of  oBlce;  Pro- 
Tided,  bowever,  that  tbe  Leglslatnre  may 
make  appropriations  for  expenditures  In- 
enned  in  suppreeslng  or  repellli^  Invasion." 

In  Bomers  t.  State,  S  8.  D.  821.  68  N.  W. 
804,  Id.,  5  8.  D.  586,  5&  N.  W.  963,  it  was 
beld :  "A  deputy,  appointed  by  an  officer  to 
bold  during  the  pleasure  of  Bucb  principal, 
does  not  hold  for  a  term.'  within  tbe  mean- 
ing of  section  8.  art  12.  of  tbe  CimstltDtlon, 
prohibiting  any  change  In  the  compensation 
of  any  pnUtc  officer  'during  bis  term  of 
office.* 

Section  8,  art  14,  of  the  Constitution  of 
Missouri  (1875)  proTldes:  "The  compensation 
or  fees  of  no  state,  cotmty  or  municipal  offi- 
cer shall  be  Increased  during  his  term  of 
office;  nor  shall  the  term  of  any  office  be 
extended  for  a  longer  period  than  tbar  for 
which  sDcta  officer  was  elected  or  appointed." 

In  State  ex  rel.  Kane  t.  Johnson,  Comp- 
troller (Ho.)  25  B.  W.  855,  section  1  of  the 
syllabus  is  as  follows:  "A  municipal  officer, 
subject  to  removal  at  the  pleasure  of  tbe 
council.  Is  not  an  <^cer,  within  Const,  art 
14,  S  8,  prohibiting  an  increase  In  the  salary 
of  any  officer  during  bis  term  of  office."  In 
tbe  opinion  It  Is  said:  "Counsel  for  the  re- 
lator concede  In  their  brief  that  be  is  a  pub- 
lic officer,  within  the  meaning  of  the  general 
definition  of  a  public  officer,  and  that  he 
performs  public  duties,  and  offices  and  func- 
tions of  a  public  character;  but  they  con- 
tend that  be  Is  not  an  officer,  within  tbe 
meaning  of  the  section  of  the  Constitution 
quoted.  It  will  be  observed  that  this  sec- 
tion of  tbe  Constitution  only  embraces  with- 
in its  provisions  officers  who  are  elected  or 
ai^lnted  for  some  specific  or  definite  time, 
and  that  it  bas  no  application  whatever  to 
the  case  in  hand,  when  tbe  relator's  term 
of  office  Is  not  fixed  by  any  law  or  ordinance, 
and  when  he  simply  holds  at  the  pleasure 
of  the  appointing  power.  This  is  manifest 
from  the  fact  that  it  also  provides  that  the 
term  of  office  shall  not  be  eztraded  for  a 
longer  period  than  that  for  wblch  such  offi- 
cer was  elected  or  appointed.  Tbe  relator 
was  not  elected,  nor  was  be  appointed,  for 
any  definite  time."  Oh  a  rehearing,  the 
court  adhered  to  Its  former  declsltm.  State 
ex  rel.  Kane  t.  Jobnson,  123  Ho.  48,  27  8. 
W.  839. 

Article  4,  section  7,  par.  11,  of  the  Consti- 
tution of  New  Jersey  (1844)  provides:  "The 
Legislature  shall  not  pass  private,  local  or 
special  laws  in  any  of  the  following  enumer- 
ated cases;  that  Is  to  say:  *  *  •  Creat- 
ing increasing  or  decreasing  tbe  percentage 
or  allowance  at  public  <tfHcers  during  tbe 


term  for  which  said  officers  were  elected  or 
appc^ted." 

In  OlblM  T.  Morgan,  39  N.  J.  Eq.  123,  it  la 
said:  '*B7  tbe  act  of  1674,  entitled  *An  act 
to  regolate  the  salary  of  the  clerk  of  tbe 
county  of  Camden'  <P.  L.  of  1874,  p.  2S(Q. 
It  was  provided  that  tbe  derk  of  Camden 
county  Bball  xecelve  tnm  the  county,  In 
lieu  of  fees,  for  bis  services  as  derk  of  tbe 
olminal  and  dvU  courts  of  the  county  a 
salary  of  $^000  per  annum;  his  fees  to  go 
to  the  coun^.  The  act  was  to  take  ^ect 
at  tbe  expiration  of  the  term  of  office  of  the 
then  clerk.  By  the  act  of  1876^  entitied  *Att 
act  concerning  clerks  of  counties  in  this 
state  (P.  L.  of  1876,  p.  289).  it  waa  enacted 
that  tite  clerk  of  racb  of  the  counties  of 
this  state  might  appoint  an  asdstant  in  bis 
office,  to  be  known  and  denominated  as  his 
'deputy  clerk.'  and  gave  to  sucb  d^u^  pow- 
er, durtug  the  absence  or  inability  of  tbe 
clerk,  to  ezerdse  all  bis  powers  and  per- 
form all  bis  duties.  But  it  was  thereby 
provided,  also,  that  "no  additional  compen- 
sation shall  be  paid  to  the  deputy  by  tbe 
county.'  The  before-mentioned  act  of  1882 
[P.  L.  1882,  p.  195],  wblcb  Is  entitled  a  sup> 
plement  to  tbe  last-mentioned  act  if  valid. 
In  effect  partially  repeals  tbe  provision  of 
the  act  of  1876,  that  depnty  clerks  shall  re* 
celve  *no  additional  compensation  from  the 
county,*  and  gives  to  the  deputy  clerks  of 
counties  where  the  clerk  Is  paid  by  annual 
salary  a  salary  of  |2,000  per  annum  from 
the  county.  It  Is  an  act  giving  a  salary  out 
of  tbe  county  treasury  to  a  certain  deputy 
clerk  or  certain  deputy  clerks,  as  the  case 
may  be,  and  the  only  question  to  be  con- 
sidered is  whether  it  Is  a  special  or  local 
law.  Deputy  derks  are  public  officers,  but 
they  have  no  t&:tn,  In  the  sense  In  which 
the  expression  Is  used  In  the  paragraph 
above  quoted  [referring  to  paragraph  11,  su- 
pra]. They  are  employes  of  the  county 
clerks,  and  their  employment  Is  a  matter  of 
mere  private  contract  Tbe  law  merely  con- 
stitutes them  public  officers,  and  gives  them 
certain  powers.  It  does  not  establish  any 
particular  period  of  service  for  them.  That 
is  left  to  private  agreement  Since  they  have 
no  term.  In  the  sense  In  wblcb  the  word  is 
used  In  the  Constitution,  It  follows  that  the 
constitutional  prohibition,  when  applied  to 
legislation  to  create  or  increase  their  com- 
pensation, is  unqualified.  It  must  be  by  gen- 
eral law,  and  cannot  be  by  local  m  q>edal 
enactment" 

Section  9,  art  11.  Constitution  of  Califor- 
nia (1879)  provides:  "Tbe  compensation  of 
any  connty,  city,  town  or  municipal  officer 
shall  not  be  Increased  after  his  election  or 
during  hiB  term  of  office;  nor  shall  the  term 
of  any  snch  officer  be  extended  beyond  the 
period  for  which  he  Is  elected  or  appointed.*' 

In  Tulare  County  v.  May,  118  Cal.  803, 
50  Pac.  427,  It  was  held  that  said  provision 
did  not  apply  to  depu^  county  officers  who 
bad  no  fixed  term. 
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Hoiderson  Board  of  Gorn'ra  of  Boulder 
Goun^  (Colo.)  117  Pac  997,  constxning  sec- 
tion 80,  art  6,  ConstitDtton  (1876)  of  Colorado, 
l8  not  In  conflict  'with  the  foregoing  au- 
tboriUes;  for  tbere  the  statute,  fixing  the 
county  judge's  salary,  provided  that  the 
compensation  for  his  clerk  should  be  paid 
by  him  out  of  his  fixed  salary. 

The  deputy  clerk  here  is  wttbout  any 
"term,"  as  the  same  is  used  la  section  10, 
art  23,  supra.  It  follows  that  that  por- 
tion of  the  provision  which  prohibits  the 
change  of  tbe  salary  or  emoluments  of  a 
public  officer  during  his  term  of  office  does 
not  apply  to  tbe  defendant  In  error. 

The  question  furthw  arises,  Does  tiiatpart 
which  prohibits  the  changing  of  such  salary 
or  ^oluments  after  his  election  or  appoint- 
ment apply?  Article  24  of  tbe  Constitution  of 
Connecticut  (1S18),  as  adopted  by  amendment 
in  October,  1877,  provides:  '^either  the  Oen- 
erat  Assembly  nor  any  county*  (dty,  boron^t, 
town,  or  Bcho<d  district  shall  bare  power  to 
pay  or  grant  any  extra  compensation  to 
any  public  officer,  employ^,  agent  or  serv- 
ant 'or  increase  the  compensation  of  any 
public  officer  -or  employ^,  to  take  effect  dur- 
ing the  continuance  In  office  of  any  person 
whose  salary  might  be  increased  thereby, 
or  Increase  the  pay  or  compensation  of  any 
public  contractor  above  tbe  amount  specified 
In  the  contract" 

The  Connecticut  proTtolon  does  not  de- 
pend upon  the  public  officers  having  a  fixed 
term,  and  it  includes  deputies.  The  Okla- 
homa provision  prohibits  the  changing,  ei- 
ther increasing  or  decreasing,  of  the  salary 
or  emoluments  of  a  public  officer  after  bis 
election  or  appointment  or  during  his  term 
of  oSlee.  If  this  provision  Is  to  be  constru- 
ed to  mean  that  after  an  officer  has  received 
bts  appointment  or  been  elected  his  salary  or 
emoluments  shall  not  be  changed,  either  In- 
creased or  decreased,  then  why  the  necessity 
of  adding  the  danse  "or  during  hta  term  of 
office?"  It  is  a  rule  of  construction  that  tf 
reasonably  practical,  effect  Is  to  be  given  to 
the  entire  provision,  and  no  part  shall  be  nnl- 
liSed.  If  this  section  be  construed  to  mean 
tbat  after  an  officer  has  been  elected  or  ap- 
pointed, and  prior  to  the  time  tbat  his  term 
begins,  no  change,  either  by  increasing  or 
decreasing,  shall  be  made  in  his  salary  or 
emoluments,  and,  further,  after  hla  term 
has  begun,  during  such  term  no  change  shall 
be  made,  either  by  Increasing  or  decreastog 
such  salary  or  emoluments,  then  effect  Is 
given  to  all  of  this  provision.  But  It  may 
be  urged  that  then  the  clause  "or  during 
his  term  of  office"  was  unnecessary,- and  tbat 
the  clause  "after  his  election  or  appoint- 
ment" would  have  covered,  not  only  the 
period  prior  to  his  being  Installed  In  office 
and  beginning  bis  term,  but  also  subsequent 
thereto  to  tbe  end  of  this  term.  That  may 
lie  time;  but  some  framers  of  provisions  pre- 


fer to  use  spedfle  language,  and  cover  ^te 
entire  ground  in  spedfle  detail,  rathar  than  in 
general  temia,  and  It  is  not  ft»r  us  to  deter- 
mine which  la  preferable.  Then,  again, 
mark  the  language,  "after  his  election  or 
appointmoit  or  during  bis  term  of  office." 
"During  his  tenn  ot  office,"  construed  vrtth 
wliat  goes  before,  Indicates  tiiat  it  was  In- 
tended tiiat  this  provision  applied  to  pulillc 
officials  tbat  had  a  term  of  office,  and  fbe 
deftndant  In  error  has  no  term  ot  otBea.  n» 
serves  at  the  pleasure  of  his  principal. 

We  Gondnde  that  the  judgment  ot  the 
lowOT  court  should  be  affirmed.  All  tibe 
Justices  concur. 


FOBTUND  V.  PABKS  et  aL 
(Supnine  Court  of  Oklahoma.    Nov.  14,  1911.) 

f8vllahu§  by  tk*  Court.) 
Appeal  and  Dsbob  (|  612*)— TaAiTBCBiFr— 

SUFFECIENCT. 

Same  as  that  In  Wade  et  al.  v.  HltdieO. 
14  OkL  168,  79  Pac.  95. 

[Bd.  Mote.— For  other  caaem  see  Appeal  and 
Error,  Gent  Dig.  H  2694-2701;  Dec  Dig.  f 
612.«] 

Error  from  District  Court  Caddo  County ; 
O.  A.  Brown,  Judge. 

Actl<Hi  betwem  O.  C  Fortune  and  E.  W. 
Parks  and  others.  From  the  Judgment  EV>r- 
tnne  brings  error.  Dismissed. 

C.  H.  Carswell,  for  plaintiff  In  error.  A. 
3t  Morris,  for  defendants  In  error. 

WILLIAMS,  J.  Tbe  plaintiff  In  error 
seeks  to  review  the  Judgment  of  tbe  lower 
court  upon  a  transcript.  The  certificate  of 
the  clerk  is  as  follows:  "I,  Clyde  C.  Leech, 
clerk  of  the  district  court  in  and  for  Caddo 
county,  Oklahoma,  hereby  certify  the  fore- 
going to  be  true,  complete  and  correct  copy  of 
amended  petition,  amended  answer,  motion 
for  Judgment  on  pleadings,  motion  for  new 
trial,  J.  B.  on  motion,  motion  for  second  tri- 
al, J.  E.  on  motion,  In  cause  #978.  Parks 
et  al.  V.  Fortune,  as  the  same  appears  on  file 
and  of  record  In  said  court.  In  testimony 
whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  court  this  4th  day  of 
Sept.,  1909.  Clyde  C.  Leech,  Clerk,  by  Sally 
Soreuson,  Deputy.  [Seal.]" 

Counsel  for  defendants  In  error  Insist  that 
where  a  transcript  on  appeal  falls  to  show 
affirmatively  that  It  contains  "a  full,  true 
and  correct  transcript  of  tbe  record,"  the 
appellate  court  will  not  review  the  allied 
errors;  that  It  must  appear  from  the  cer- 
tificate of  the  clerk  that  It  ia  a  complete 
transcript.  That  was  tbe  holding  of  tbe  Su- 
preme Court  of  Oklahoma  Territory  la 
Wade  et  al.  v.  Mitchell,  14  Okl.  168,  79  Pac. 
95,  following  Whitney  v.  Harris,  21  Kan.  96; 
Eckert  V.  McBee,  25  Kan.  706;  State  v. 
Rlcker,  40  Kan.  14,  19  Pac.  857;  Neiswender 
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T.  JameB,  41  Kan.  463,  21  Pac.  573;  West- 
brook  T.  Sclunaus,  61  Kan.  214,  32  Pac.  892. 

Section  5939,  Complied  Laws  of  Oklahoma 
1909  (section  4308,  Statutes  of  Oklahoma 
Territory  1893)  provides:  "The  record  shall 
be  made  np  from  the  petition,  the  process, 
retnm,  the  pleadings  snbseqnait  thereto,  re- 
porta,  verdicts,  orders,  Jodsments,  and  all 
material  acta  and  proceedingB  of  the  court; 
but  If  the  itons  of  account  or  the  copies  of 
pap^  attached  to  the  pleadings,  be  volumi- 
nous, the  court  may  order  the  record  to  be 
made  by  abbreviating  the  same,  or  Inserting 
a  pertinent  descriptlcm  thereof,  or  by  omit- 
ting them  entirely.  Evidence  must  not  be  re- 
corded." 

Rule  16  of  this  court  (20  Okl  zi,  95  Pac. 
Til)  prescribes  the  form  for  certlflcatlon  of 
the  transcript  by  the  derk,  the  body  of 

which  is  as  follows:  I,   ,  clerk 

of  the  district  court  for  said  county,  do 
hereby  certify  that  the  forcing  is  a  full, 
true  and  correct  transcript  of  the  record  In 
the  above  entitled  cause." 

The  brief  of  the  defendants  In  error,  rais- 
ing the  question  as  to  the  Insufficiency  of 
the  record  and  the  verification  and  certifica- 
tion thereof  by  the  clerk,  was  filed  in  this 
court  on  August  1,  1910.  but  counsel  for 
plaintiff  In  error  has  taken  no  steps  toward 
liavlng  a  complete  record  brought  up. 

It  follows  that  the  proceeding  lu  error 
must  be  dismissed.  All  the  Jnstlces  ooncor. 


BARRETTT  v.  EFFENBERa. 
<Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(Bt/Uaiut  hv  tAe  OowrtJ 

AI.TBBATIOH  or  iKSTltUllEHTB  US  12,  13*)— 
GONsenT— E^riDENCE. 

It  is  not  necessary  that  the  coDBeut  to, 
or  ratification  of,  an  alteration  of  a  written 
instniment  shall  be  in  writing,  nor  even  that 
if  be  in  express  terms.  If  there  was  sufficient 
evidence  to  justify  a  jury  in  finding  that  tbe 
alteration  was  impliedly  agreed  to.  their  verdict 
will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  caaes,  see  Alteration 
of  Instruments,  Cent  Dig.  i|  77-111;  Dec. 
Dig.  K  12.  ISTE] 

Error  from  Muskogee  County  Court;  W. 
3£.  Jackson,  Judge. 

Action  between  J.  J.  Barrett  and  Fred  Ef- 
fenberg.  From  the  Judgment,  Barrett  brings 
error.  Affirmed. 

Stewart  &  Stewart,  for  plalntUF  in  error. 

KANE,  J.  As  stated  by  connsel  for  plain- 
tiff In  error  in  their  brief,  the  only  question 
to  be  decided  In  this  case  Is,  Did  the  chang- 
ing of  the  figure  "7"  to  a  figure  "6"  In  the 
date  line  of  a  promissory  note,  by  the  payee, 
thereby  making  the  same  become  due  No- 
vmber  10.  1906.  Instead  of  IdOl,  constitute 
such  a  material  alteratl<m  thereof  as  will 
defeat  recovny  thereon?   Connsel  for  plain- 


tiff In  error  say  in  their  brief:  "The  defend- 
ant In  error  says  that  he  changed  the  note 
himself.  He  says  that  he  erased  the  figure 
"T  and  wrote  a  figure  '6'  Instead,  thereby 
making  the  note  become  due  November  10, 

1906,  instead  of  November  10,  1907,  asilt 
was  originally  drawn.  Mr.  Effenberg  says 
that  when  the  note  was  delivered  to  him  it 
was  '07,  Instead  of  '06,  and  that  he  erased 
the  7  and  wrote  the  6  there  Instead."  If 
tbe  evidence  Justified  the  statement  of  facts 
made  by  counsel,  their  contention  would  have 
to  be  sustained;  but  we  do  not  entirely 
agree  with  their  analysis  thereof.  The  note 
was  given  to  secure  a  part  of  the  purchase 
price  of  a  house  and  lot  sold  by  the  payee 
to  the  maker,  and  It  Is  clear  that  the  par- 
ties Intended  that  the  note  should  fall  due 
In  November,  1906,  instead  of  November, 

1907,  as  drafted  by  the  maker.  After  mak- 
ing out  the  note  and  signing  the  same,  the 
maker  left  it  at  Asbton's  store  for  the  payee, 
who  called  for  and  received  it  tbe  same  day 
it  was  signed.  The  next  morning  the  payee 
discovered  that  the  maker  In  drawing  the 
note  made  it  read  November,  1907,  Instead 
of  November,  1906,  and  called  his  attention 
to  the  mistake,  and  tbe  maker  said  be  knew 
of  the  mistake,  bat  intended  to  pay  it  at  the 
time  it  was  dae  according  to  their  under- 
standing. On  November  10.  1906,  the  payee 
presented  the  note  for  payment,  and  tbe 
maker  said  he  knew  the  note  was  due,  and  If 
it  had  been  presented  two  days  earlier  he 
had  the  mones  end  would  have  paid  it,  but 
at  the  time  of  presentment  he  was  out  of 
funds.  It  is  true  there  is  no  direct  evidence 
that  the  payee  told  the  maker  in  so  many 
words  that  he  changed  the  date  to  accord 
with  their  understanding  at  tbe  time  it 
should  fall  due,  or  that  the  maker  couBented 
to  the  alt^atlon;  but  that  question  was  pre- 
s^ted  to  a  Jury,  under  proper  instructions, 
and  we  are  of  the  opinion  that  there  was 
sufficient  evidence  to  Justify  the  Jury  in 
finding  that  the  maker  Impliedly  agreed  that 
the  change  might  be  made  In  conformity  to 
the  original  intention  of  the  parties. 

It  seems  to  be  well  settled  that  If  the 
parties  agree  upon  a  change  in  the  terms  of 
a  contract  the  contract  Is  not  Invalidated 
because  one  of  them,  without  the  knowledge 
of  the  other,  notes  the  alteration  on  the  In- 
strument Martin  v.  Whites  &  Cox,  128  Mo. 
App.  117,  106  S.  W.  608;  Phillips  v.  Crips, 
108  Iowa,  605,  79  N.  W.  373;  Wardlow  v. 
List,  41  Ohio  St  414;  Kane  v.  Herman,  109 
Wis.  33,  85  N.  W.  140.  It  has  also  been  held 
that  It  Is  not  necessary  that  the  consent  to, 
or  ratification  of,  the  alteration  be  In  writ- 
ing, nor  even  that  it  be  in  express  terms. 
Stewart  v.  Port  Huron  First  Kat  Bank,  40 
Mich.  848;  KUkeUy  v.  Martin,  34  Wis.  525; 
Prouty  v.  WUson,  123  Mass.  297.  The  ques- 
tion of  whether  an  alteration  In  an  Instru- 
ment was  made  with  the  consent  of  the 
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parties  li  one  of  fact  for  tlie  Jury.  White  r. 
Haas,  82  Ala.  480^  70  Am.  Dec  S48;  Am.  & 
Eng.  Skic.  of  Law,  p.  269;  Benedict  t.  Miner, 
68  III.  19;  Richmond  Hfg.  Oo.  t.  Davla,  7 
Blackf.  (Ind.)  412;  Cochran  t.  Nebeker.  48 
Ind.  469;  Stout  t.  Glond.  S  Lltt  205;  BelfQBt 
Nat  Bank  t.  Harrlman,  68  Me^  622;  Jacobs 
T.  OUreath,  41  S.  G.  148,  19  S.  B.  808,  810. 
In  the  case  at  bar.  the  court  left  the  qaee- 
tlon  of  alteration  to  the  Jury,  and  tbey  de- 
cided that  the  partes  consented  to  it,  and 
rendered  a  vodlct  in  favor  of  the  d^endant 
in  oror.  It  Is  well  setQed  that  this  court 
win  not  disturb  the  verdict  of  a  Jury  on  a 
qnestlmi  of  fact  of  this  natnr^  which  Is 
properly  determinable  by  them,  when  there 
Is  any  evidence  reasonably  toiding  to  sup- 
port it 

The  Judgmeot  of  the  conrt  below  is  affirm* 
ed.   All  the  Justices  concar,  exc^t  DUNN, 
absent,  and  not  partldpatlng. 


MYERS  V.  BTATm 
(Olminal  Conrt  of  Appeals  of  Oklahoma.  Dec. 
4,  1911.) 

(ByttaT>u$  hv  ih«  Ooiart,) 

1.  Rate  d  18*)— BLnuinn  or  Oimrai— Db* 

OBEE. 

An  act  of  sexual  Intercourse  aooompUahed 
with  a  female,  not  the  wife  of  the  perpetrator, 
nuder  the  age  of  16  years,  is  rape  in  tlu  second 
degree,  whether  such  act  Is  accomplished  by 
means  of  force  or  with  consent. 

[Eld.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  S  12;  Dec  Dig.  {  18.*] 

2.  Indictment  and  Infobuatioh  (|  125*).- 
Ddplicity— Chaege  of  Rape. 

The  Information  alleged  that  the  defend- 
ant did  "commit  the  crime  of  rape  by  then  and 
there  unlawfully,  willfull?,  and  feloniously 
rape,  ravish,  ana  carnally  know"  and  have 
sexual  intercourse  with  a  female  under  the  age 
of  16  years,  to  wit,  the  age  of  16  yeam.  Held, 
not  duplicitous,  as  It  only  charges  rape  in  the 
second  degree. 

[EM,  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  it  334-400;  Dec. 
Dig.  I  125.*] 

8.  Cbihinai.  Law  (|  869*)— Eviderck— 0th- 

EB  OvniNSES. 

Ob  a  trial  for  statutory  rape,  where  the  fe- 
male is  under  the  age  of  consent,  evidence  of  sim- 
ilar prior  acts  of  sexual  intercourse  within  the 
year  preceding  the  time  alleged  in  the  infor- 
mation was  properly  admitted  for  the  purpose 
of  showing  the  intimate  relations  of  the  parties, 
and  as  corroborative  of  the  evidence  of  tne  par- 
ticnlar  act  relied  apon  for  a  conviction. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  822-824;  Dec.  Dig.  f 
869.*] 

4.  Cbihinai.  Law  d  868*)— Bn  deuce— Oiheb 

Offenses. 

Evidence  was  admitted  of  the  pregnancy  of 
the  prosecutrix  and  the  defendant's  treatment 
of  her  by  giving  her  medicine,  and  his  abduc- 
tion of  her  for  the  purpose  of  concealing  her 
pregnancy.  Hetd,  not  error  to  permit  the  pros- 
ecution to  Introduce  evidence  wliich  Is  compe- 
tent and  relevant  as  tending  to  establish  the 
defendant's  goitt  of  the  crime  charged,  because 


it  also  tends  to  establish  Us  gnUt  of  another 
and  different  offense. 

[Sd.  Note.— rw  other  cases,  see  Criminal 
Law,  Gent  Dig.  ||  822-824;  Dee.  Dig.  |  869.*] 

(AdditiMttl  8»Uahu$      Editorial  Staff.) 

5.  Cbihzhaz.  Law  ({  1117*>--Wbit  or  Bbbo^ 
Recobd  —  Questions  Pbesentbd  vob  Rb- 

VIEW, 

Where  persons  who  gave  affidavit  In  sup- 
port of  an  application  for  change  of  venue  in  a 
criminal  prosecution  were  called,  sworn,  and 
examined  on  the  hearing  of  the  application, 
'but  the  case-made  does  not  contain  a  transcript 
of  their  testimony  so  taken,  the  CrlnBinal  Conrt 
of  Appeals  will  not  zevlew  the  action  of  the 
trial  court  in  denying  the  application. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2025;  Dec  Dig.  i  1117.*] 

9.  Cbihinai,  Law  ({  1082*)— Wsix  or  Bbbob 
— Pbbbentation  or  QoEsnons  xir  Tuai. 

COUBT— IHFOBHATION. 

The  objection  to  an  information  tliat  it 
states  that  the  defendant  waived  a  preliminary 
examination  before  a  justice  of  the  peace,  and 
was  by  the  Jnatice  lield  to  answer,  will  not  be 
considered  by  the  Criminal  Court  of  A^ieals 
where  it  was  not  presented  to  the  trial  court 
by  a  plea  in  abatement,  nor  a  motion  to  quash 
or  set  aside  the  Information  before  the  jary 
was  sworn,  but  only  by  objection  to  ths  reading 
of  the  information  to  the  jury. 
.  [Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2627-2668;  Dec.  Dig.  | 
1082.*] 

Appeal  from  District  Conrt,  Caddo  Gonn- 
tr;  G.  A.  Brown,  Judge. 
James  Myers  was  convicted  of  statutory 

rape,  and  apjKals.  Affirmed. 

McEnight  &  Heskett,  for  plaintiff  in  error, 
Charles  West,  Atty.  Oen.,  and  Smith  C.  Mat- 
son  and  B.  Q.  Spllman,  Asst.  Attys.  Gen.,  for 
the  State. 

DOYLE,  J.  The  plalntlfl  In  error,  Jamea 
Myers  (hereinafter  designated  the  defend- 
ant), was  convicted  in  the  district  conrt  of 
Caddo  county  of  the  crime  of  cape  In  the 
second  degree,  and  sentenced  to  be  impris- 
oned In  the  state  penltoitiary  at  hard  labor 
for  a  term  of  10  years.  The  Jud^nent  and 
sentence  was  pronounced  and  stored  March 
18,  1910.  He  has  anwaled  from  this  Judg- 
ment and  the  orders  of  the  court  denying  his 
motions  for  a  new  trial  and  in  arrest  of 
judgment 

The  assignments  of  error  will  be  consider* 
ed  in  the  order  presented  in  the  defendants 
brief.  The  Information  upon  which  the  de* 
fendant  was  tried  and  convicted,  omitting 
the  title,  verification,  and  Indorsements, 
reads  as  follows:  "Now,  at  the  February 
term  of  the  district  court  of  the  Fifteenth 
judicial  district  of  the  state  of  Oklahoma 
sitting  within  and  for  the  county  of  Caddo, 
In  said  state,  begun  and  held  at  Anadarko, 
in  said  county  and  state,  on  the  Ist  day  of 
February,  In  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  nine,  comes  Theodore 
Pruett,  county  attorney,  and  gives  the  conrt 
to  know  and  be  informed  that  on  the  • 
day  of  October,  in  ttie  year  of  our  Lord 
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(me  tboDBaad  nine  hundred  and  eight,  at 
and  vlthbi  hU  conntr*  one  James  MyerSi 
then  and  there  being,  did  then  and  there 
commit  the  crime  of  rape  by  thai  and  there 
unlawfully,  willfully,  and  feloniously  rape, 
rDTis^  and  oamally  hxraw  and  have  sexual 
Intererarse  with  one  Ada  White,  a  female 
perara  under  the  age  of  sixteen  years,  to 
wit,  of  the  age  of  fifteen  years,  and  the 
said  James  Myers,  being  then  and  there  a 
male  p^son,  and  not  tiie  hurtwad  of  her  the 
aaUt  Ada  White;  that  the  said  Jamea  My- 
iralved  a  preliminary  wamlnatlcm  for 
the  above  offoise  befiwe  P.  !«.  Jorgenson, 
Jnatiea  of  the  peaoe  in  and  for  the  dty  of 
Anadarko,  Caddo  comity,  Oklahoma,  on  the 
20th  chy  of  January,  1900,  and  was  by  the 
aald  P.  Jj.  Jorgenson  held  to  answer  the 
same.  Gonttary  to  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Okla- 
homa." The  detendant  filed  «  demurrer  to 
the  Informatton  upon  the  grounds:  "That 
said  information  is  not  direct  and  certain  as 
to  the  offense  charged.  In  this:  That  It  mere* 
ly  chafes  the  defendant  with  the  oifense  of 
rape,  and  is  not  suffldent  to  show  the  de- 
fendant whether  he  Is  being  prcsoented  for 
rape  in  the  first  degree^  or  rape  in  the  sec- 
ond d^ree." 

[1,2]  The  Judgment  of  the  court  overml- 
Ing  the  demurrer  was  excited  to  and  Is 
here  assigned  as  error.  Oounsel  contend 
that  the  all^tlon  "rape,  ravish,  and  car- 
nally know"  charges  force,  violence,  and 
want  (rf  oonsmt,  which  under  onr  statute  Is 
rape  In  the  first  degree;  that,  eliminating 
this  (dauae  from  the  information,  It  charges 
rape  in  the  seoond  degree,  thus  charging  two 
degrees  of  rape  tn  one  oount ;  that  for  this 
reason  the  information  la  bad  for  duplldty. 
As  we  view  it;  the  contenti<m  is  without 
merit  Rape  and  its  degrees  Is  defined  (sec- 
tion 2303,  Snydn's  Sts.)  as  fidlows:  "Rape 
in  an  act  of  sexual  Intercourse  acconqdlshed 
with  a  female,  not  the  wife  of  the  perpetra- 
tor, under  either  of  the  following  circum- 
stances: 1st  Where  the  female  Is  under  the 
age  of  sixteen  years.  •  •  *  4th.  Where 
she  resists  but  her  resistance  la  overcome  by 
force  and  vielence."  Section  2866:  "Rape 
committed  upon  a  female  under  the  age  of 
fourteen  years,  or  incapable,  through  lunacy 
or  any  other  unsoundness  of  mind,  of  giving 
I^Eal  consent  or  accomplished  by  means  of 
force  overcoming  her  resistance,  la  rape  In 
the  first  degree."  Section  2367:  "In  aU  oth- 
er cases  rape  is  of  the  second  degree."  The 
Information  simply  charges  the  crime  of 
rape  In  the  second  degree  under  the  first 
subdivision  of  the  statute.  The  allegation, 
"rape,  ravish,  and  carnally  know,"  would  be 
fuUy  sustained  by  proof  of  cemal  Inter- 
course with  a  female  under  the  age  of  16 
years.  Whethw  the  act  is  accomplished  by 
means  of  force  or  with  consent  Is  Immate- 
rial. Therefore  this  clause  did  not  extend, 
limit  or  modify  the  crime  charged,'  and 


might  have  been  omitted,  ^iwever,  it  la  not 
Inconsistent  and,  at  most  It  may  be  treated 
as  mere  redundance.  The  demurrer  was 
properly  overruled. 

[fi]  The  ovnrutlng  ot  the  defnidanf s  ap- 
plteatlon  fw  a  tiiange  of  venue  is  assigned 
as  error.  The  verified  application  of  fbe  de- 
fendant was  snworted  by  Ihe  affidavits  of 
nine  other  affiants.  The  record  shows  that 
six  of  said  supporting  afllants  were  called, 
sworn,  and  examined  qpon  the  hearing  of 
the  application,  but  the  case-made  doea  not 
cimtaln  a  tranacrlpt  ot  th^  testimony  so 
taken.  In  the  absence  of  this  testimony, 
this  court  will  not  review  the  action  of  the 
trial  oonrt  thereon.  The  presumption  is 
that  the  court  properly  dented  the  change 
of  venue. 

The  ovwmllng  of  the  defuidai^s  chal- 
lei^  for  cause  to  the  Juror  W.  M.  Haalett 
Is  assigned  as  error.  There  was  no  error 
In  the  ruling  of  the  court  in>on  the  qualiflca- 
tlons  of  this  Juror.  His  examination  did  not 
show  him  to  be  disqualified  within  tin  stat- 
ute  and  previous  rulings  of  this  court  Tat- 
ner  v.  Btate.  4  Okl.  Cr.  164,  Ul  Pac.  988. 

[I]  The  next  asslgnmeut  of  error  Is  that 
the  court  erred  In  overruling  deftfidant's  ob- 
jection to  the  reading  of  the  Information  to 
the  Jury.  The  record  shows  that  after  the 
Jury  was  sworn  to  try  the  case  'the  follow- 
ing objection  was  Interposed:  "The  defoid- 
ant  now  objects  to  the  reading  of  the  Infor- 
mation In  this  case  to  the  Jury  for  the  rea- 
son that  the  Information  contains  allegations 
and  surplusage  prejudicial  to  the  defendant" 
It  la  here  insisted  that  the  following  state- 
ment in  the  information  was  prejudicial: 
"That  said  James  Myws  waived  a  prelimi- 
nary examination  for  the  above  ofFoisebtfore 
P.  L.  Jorgenson,  Justice  of  the  peace  In  and 
for  the  dty  of  Anedarko,  Caddo  county,  Ok- 
lahoma, on  the  20th  day  of  January,  1909. 
and  was  by  the  said  P.  L.  Jorgenson  held 
to  answer  the  aame."  If  this  objection  had 
been  properly  made  by  plea  In  abatement  or 
motion  to  quash  or  set  aside  the  Information 
filed  before  the  Jury  was  sworn,  any  right 
the  deftedant  might  have  would  be  preserv- 
ed snd  reviewed  upon  appeal,  but  where  an 
objection  to  an  Information  for  a  defect  of 
form  apparent  on  the  face  ttmeof  is  raised 
for  the  first  time  by  sn  objection  to  the 
reading  of  the  Informatloa  to  the  Jury,  It 
comes  too  late,  and  will  not  be  considered. 
However,  it  might  be  well  to  state  that  the 
following  Instruction  was  given  by  the  court: 
"You  are  instructed  that  the  Information  in 
this  case  is  no  evidence  of  the  defendant's 
guilt  It  Is  merely  the  charge  upon  which 
he  is  placed  on  trial,  and  no  Juror  should 
allow  himself  to  be  Influeoced  in  any  degree 
against  the  defendant  on  account  ot  the 
charge  therein." 

Three  assignments  of  error  are  based  on 
the  rulings  of  the  court  In  the  admission  of 
and  in  refusing  to  strike  out  certain  evi- 
dencow  Under  these  assignments.  It  beoones 
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necessaiT  to  mak«  a  brief  statement  of  tba 
evidence- 
It  Is  nndlspated  that  at  tbe  time  In  anes- 
tlon  Ada  White  was  fifteen  years  of  a«e. 
Ada  White  testlfled  that  she  bad  known  the 
defendant  about  five  yean;  that  at  tbe  time 
In  qneatlon  she  was  llTing  with  her  parents 
4m  tbe  defendant's  ranch  In  Gaddo  oonnty; 
that  In  the  month  of  October,  1908,  on  re- 
turning from  scbool,  tbe  defaidant  was  at 
her  home,  and  asked  "titx  motiier  If  she  could 
go  with  blm  to  drive  up  some  horses  from 
the  pasture;  that  her  motbw  consulted,  and 
she  went  with  blm,  and  while  lA  tbe  pasture 
be  had  Intercourse  with  her;  that  she  was 
not  the  wife  of  tbe  defendant;  that  the  de- 
fendant had  bad  sexual  Intorcourse  wltb  her 
before  that  time ;  that  In  tbe  spring  of  1007 
while  she  -w&a  at  his  randi  bouse  be  put 
bis  arms  around  her,  bad  her  sit  on  bis  lap, 
and  laid  her  on  a  beia,  and  tried  to  bare  In- 
tercourse wltb  ber;  that  he  tried  seTa-al 
times  thereafter  to  bare  intercouree  with 
her;  Oat  In  tbe  Wl  of  1907,  when  idie  was 
herding  bis  cattle,  be  rode  up  to  her.  and 
lifted  ber  off  of  ber  borse,  and  succeeded  In 
having  Intercourse  with  her  by  using  vase- 
line; that  tbls  was  tbe  first  time ;  that  dur- 
Ing  that  winter  she  helped  to  herd  bis  cows, 
and  be  would  often  go  wltb  her,  and  have 
Intercourse  with  ber;  that  tbe  defendant  bad 
sexual  intercourse  wltb  her  off  and  <m  from 
tbe  first  lime  until  tbe  time  alleged  In  tbe 
Information,  relating  the  time,  place,  and 
occasion  of  several  such  acts;  Oiat  her 
^'courses  stopped"  In  July,  1908,  and  tbe  de- 
fendant gave  her  three  bottles  of  meOldne 
and  two  boxes  of  some  kind  of  i^ls  to  teke, 
and  her  mamma  gave  ber  "Uda  Pinkerton 
Medicine";  that  the  defoidant  told  ber  not 
to  teke  ber  mother's  medicine,  but  to  pour 
out  Just  as  much  as  she  was  supposed  to 
teke ;  that  as  a  result  of  sexual  intercourse 
with  the  defendant  she  became  pregnant,  and 
on  March  24,  1909,  a  child  was  born  to  bw; 
that  tbe  child  died  when  it  was  9H  montlu 
old ;  that  on  January  1,  1009.  the  defendant 
met  her  in  tbe  hay  field,  and  took  her  In 
a  baggy  to  Lawton,  and  from  there  ttf  a  place 
nine  or  ten  miles  below  Ghattenooga  where 
the  defendant  had  another  randi;  that  be 
told  her  he  was  teking  her  away  so  that  her 
mother  would  not  find  out  her  condition;  that 
while  they  were  there  be  was  arrested,  and 
she  only  saw  him  once  afterwards,  that  was 
at  Oklahoma  City  when  he  tried  to  come  into 
their  house,  and  her  mother  shot  blm;  that 
she  was  acquainted  wltb  tbe  defendant's 
handwriting  and  identified  a  letter  which 
was  handed  to  her  on  the  train  while  com- 
ing to  tbe  trial  as  bis  handwriting.  Tbe  let- 
ter reads  as  follows:  "Oklahoma  City,  2/15/ 
09.  Dear  Ada:  Tbe  bearer  of  this  most 
have  a  telk  with  you;  be  will  tell  yon  some 
things  that  I  want  you  to  know,  I  am 
afraid  that  your  mother  and  father  will 
force  you  to  testify  in  their  case  against  me 
and  ruin  tbe  best  friend  tbey  bave  In  the 


vrorld.  Ton  must  get  very  sick  on  your  way 
up  tomorrow  and  remain  so  until  tbe  trial 
will  have  to  await  over  for  another  ooart 
Now,  Ada,  try  tbla  for  once  to  be  brave  and 
save  your  beat  friend  on  earth.  My  God, 
can  yon  forget  what  we  used  to  talk  so  mndi 
about.  It  will  be  suicide  for  tbe  old  man. 
If  you  testify  I  will  Just  bave  to  kill  myself; 
no  poi  for  J.  l^ers.**  On  CTOss-examlnatlon 
It  was  shown  that  Myers  tmpaaxVy  gave  her 
money,  and  that  In  tbe  fUl  of  1908  he  gave 
her  a  pony. 

Mrs.  Alalia  White  testlfled:  Tbat  abe  was 
the  moOier  ot  Ada  White.  That  Ou^  lived 
on  and  near  the  defendants  nudk  In  tbe 
yttra  190T  and  1908.  Tbat  tbe  defendant 
frequently  stopped  at  tb^  bonss,  and  early 
in  October.  1909^  be  came  1b»e  and  said  that 
he  wanted  to  change  teams,  and,  wbea  tbe 
girls  came  home  from  sdiool,  Ada  went  wltb 
blm  to  drive  tbe  horses  up  from  the  pas- 
ture. That  on  January  !«  1909.  they  missed 
Ada.  A  few  days  later  ber  brothw  brought 
her  homa  niat  later  tbey  went  to  live  at 
Oklahoma  City,  and  tbe  defendant  came  to 
tiielr  borne  and  rapped,  and  said:  "  Tbls  Is 
Jim  Myers,  and  I  want  to  see  Ada.*  I  said. 
Ton  are  not  my  frimd.  Ton  will  go  to  bell 
and  bum  forevor  for  irtuit  you  bave  done-' 
And  be  said:  'I  know  It.*  and  I  aald:  *How 
dare  yon  come  to  my  bouse  and  demand  en- 
trance after  yon  have  wrecked  and  mined 
my  fiimily.'"  Tbat  die  then  shot  blm,  and 
he  ran  away. 

J.  L,  ja(^Bon  testified  that  he  was  ac- 
quainted with  tbe  defendant;  tbat  on  Janu- 
ary 2,  1909^  as  deputy  sb«4fl  of  Oommanche 
county,  he  arrested  blm  on  a  warrant  issued 
on  a  charge  of  kldnai^lng  Ada  White  at  the 
defendant's  ranch  on  Deefi  Red,  85  miles 
south  of  Lawton;  tbat  Ada  White  was  then 
wltb  him,  and,  when  be  first  saw  them,  the 
girl  was  in  a  tent;  that  he  turned  the  girl 
over  to  her  brother  at  Ghattenooga;  that  the 
defendant  volunteered  the  statement  that  "be 
would  not  have  harmed  the  girl;  that  he  was 
Just  trying  to  show  b&  a  friendly  favor 
tbat  the  family  would  not  do.  and,  If  the  girl 
had  not  been  tired  and  worn  out,  th^  would 
not  have  got  her;  that  be  would  have  had 
her  on  the  Ft  Worth  and  Doiver  train  tbat 
day." 

W.  P.  Smith  testified  that  as  an  officer  be 
took  charge  of  the  defendant  at  Lawton  on 
a  warrant  of  arrest  f<Hr  rape,  and  while 
bringing  blm  to  Gaddo  county  he  volnntarlly 
stated  that:  "He  bad  a  nice  place  pr^mred 
for  her  in  California  where  she  would  be 
well  cared  for,  and.  If  Mr.  White  had  kept 
still,  he  would  have  taken  ber  there,  and  the 
girl  would  have  been  back  here  soon,  and 
nobody  would  have  known  anything  about  it, 
and  he  was  Aoing  it  for  tbe  interest  of  tbe 
girl  and  tbe  sympathy  be  bad  for  hex." 

There  was  no  evidence  offered  on  tbe  part 
of  the  defendant 

Tbe  evidence  rdatlng  to  tbe  pregnancy  of 
tbe  prosecutrix  and  tbe  blrtb  and  death  of 
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(he  cblld.  and  tlie  eTUaoe  relatiiig  to  tlie 
medicine  which  proaecutrix  testifled  was  fnr- 
nWied  Ii«r  by  tbe  defoidant,  was  introduced 
orer  tbe  defendant's  objections  thereto  as  be- 
tng  Inoompetatt  and  Irrelerant,  and  a  mo- 
tlm  was  also  made  to  withdraw  this  eTl- 
dence  from  the  (Mnwidentkm  of  the  Jury  for 
Uie'same  reason. 

In  soppint  of  fhiB  assignment,  counsel  rite 
tbe  case  of  People  t.  Soto»  11  CaL  App.  431, 
106  Pac.  4SIOt  and  quote  from  the  optnlrat  the 
fbUowlns  lansnage:  "While  proof  of  preg^ 
nancy  of  a  cbOd  under  Oie  age  of  oraisait  haa 
been  JaM  to  be  erldence  that  the  statutory 
crime  of  rape  has  been  conunltted,  It  has 
merer  been  bdd  admtsalbl^  so  fttr  as  we  are 
aware,  except  It  tends  to  prove  the  corpus 
ddtctl."  On  the  undisputed  tects  In  the  case 
at  bar  It  would  be  a  anfflclent  anawOT  to  this 
contention  to  forther  quote  the  conclndlng 
language  of  tbe  opinion  In  the  Soto  Case, 
wtaldi  la  as  A>Uowb:  "While  under  our  sys* 
ton  of  pleading  one  particular  act  or  some 
special  time  la  required  to  be  selected  for  the 
purpose  of  a  conviction  in  cases  ot  thla  char- 
acter, the  records  in  tbla  court  dlsdose  that 
thla  otteaae,  the  debauching  of  a  cbUd,  la  fre> 
qnenUy  accompanied  by  a  series  of  acts  of 
sexual  intueourse,  and  the  punishment  for 
tbSa  most  Infomous  crime  ought  not  to  be 
nude  to  hang  upon  a  tecbnlcal  application 
of  Uie  rules  of  pteading  and  evidoiee,  whoe 
the  (Hily  question  Is  which  me  of  Innumera- 
ble acts  was  sheeted  by  the  district  attorney 
as  the  basis  of  the  prosecution." 

[S]  There  are  several  reaaons  why  tbe  rul- 
ings of  tbe  trial  court  should  be  sustained. 
The  prosecutrix  had  testified  without  objec- 
tion to  numerous  acts  of  sexual  intecoourse, 
and  the  atate  had  not  been  asked  to  elect 
vbich  of  these  it  would  rely  upon  for  a  con- 
viction. It  appwrs,  however,  that  the  case 
wo  tried  with  reference  to  the  act  commit- 
ted In  Octoter,  1906,  as  riiarged  in  the  infor- 
mation, and  no  testimony  vras  offered  or  adp 
mltted  as  to  any  subsequent  act  of  inter- 
course. While  there  la  a  direct  conflict  of 
authority  on  the  admissibility  of  evidence  ot 
subsequmt  acts  of  sexual  Intercourse,  tbe 
rale  Is  almost  uniform  that  in  a  prosecution 
tor  statutory  rape  of  one  under  the  age  of 
consent  evidence  of  acts  anterior  to  the  com- 
mission of  the  act  charged  is  admissible,  not 
primarily  to  prove  otber  offenses,  but  tor  the 
purpose  of  showing  the  Intimate  relations  of 
the  proaecutrix  and  the  defendant,  and  aa 
corroborative  of  tbe  evidence  of  the  partlcup 
lar  act  charged. 

[4]  It  lexically  follows  that  the  correlaUve 
facta  of  tbe  pregnancy  of  the  prosecutrix  and 
the  defendant's  treatment  of  her  by  giving 
her  medicine,  and  his  abduction  of  her  for 
tbe  purpose  of  otmceallng  ber  pregnancy,  and 
the  birth  and  death  of  her  child,  being  so  in- 
timately and  inseparably  connected  with  the 
clrcumatanoea  of  the  specific  offense  charged. 


that  thla  evidence  was  competent  and  rele- 
vant for  the  purpMe  of  tOiowing  the  relations 
of  the  parties,  and  as  corroborative  circum- 
stances to  be  ctmsldwed  by  tlie  Jury  In  de- 
termining whether  or  not  tiK  defendant  com- 
mitted the  speclfle  offense  diarged. 

The  assignmrats  of  error  based  upon  the 
Instructions  of  the  court,  and  the  refusal  of 
the  court  to  give  tbe  alngle  requested  Imtruc- 
tlon  to  direct  a  verdict  of  not  guilty,  are  as 
devoid  of  merit  as  the  subsequent  assignment 
that  tbe  verdict  is  contrary  to  law,  and  is  not 
sustained  by  sufBdent  evidence. 

The  motion  for  a  new  trial  and  in  arrest 
of  Judgment  presents  no  questions  that  have 
not  been  considered.  The  defendant  on  the 
evidence  adduced  is  beyond  a  possible  doubt 
guilty  of  one  ot  the  most  heinous  crimes  that 
can  be  committed,  alike  against  society  and 
the  law,  and  he  has  bean  adjudged  to  suffer 
the  iMTiwmm  ponlstament  of  the  law.  How- 
ever, there  la  no  adequate  punishment  for 
Budi  a  crime  as  his.  The  anomalous  provl- 
alon  In  tbe  Penal  Code  that  makes  this  of- 
fense rape  in  the  second  degree  Is  well 
worthy  of  the  contention  of  the  Legisla- 
ture, and  it  is  to  be  hoped  that  it  will  amend 
the  provision  defining  rape  in  the  first  degree 
to  read  under  the  age  of  18  years,  or  at  least 
16  years,  Instwl  of  14  years,  as  It  Is  now. 

The  Judgment  of  tbe  district  court  of  Cad- 
do county  is  in  all  things  affirmed.  Mandate 
to  issue  forthwith. 

FUBMAN,  P.  J.,  and  ABMSTBOKG,  J.* 
concur. 


GHAPPBLL  V.  STATO. 
(Grimlnal  Court  of  Appeals  of  (Alahoma.  Dec. 

4,  igiL) 

(Byttabut  Ip  the  Court.) 

1.  CsiuiNAL  Law  (SS  757,  780*)— Imstbuc- 

TioNB— Accomplices. 

(a)  Where  the  state  relies  upon  the  testimony 
of  aji  accomplice  to  secure  a  conviction,  tlie 
court  may  iuBtmct  the  jury  that  the  witness 
upon  whose  testim<my  the  state  so  relies  is  an 

accomplice. 

(b)  Wiiere  the  conrt  submits  the  question  to 
the  jury  as  to  whether  or  not  a  witness  for  the 
state  is  an  accomplice,  then  tbe  court.  If  re- 
quested by  the  defendant,  should  go  farther 
and  instruct  the  jury  what  in  law  constitutes 
an  accomplice. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1775,  1858-1863 ;  Dec.  Dig, 
§§  757,  780.*] 

2.  Cbiuitai.  Law  (i  942*)  — New  Tbial— 
PxBJUBBD  Evidence. 

Where,  subsequent  to  a  conviction,  a  wit- 
ness who  testified  for  the  state  npon  the  trial 
of  the  case  makes  an  affidavit,  stating  that 
the  testimony  given  by  such  witness  for  the 
state  was  false,  and  where  the  testimony  for 
the  state,  excluding  such  admittedly  false  tv- 
timony  U  not  conclusive  aa  to  the  guilt  ot  the 
defendant,  a  new  trial  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  942.*] 


*nir  other  cues      ■am*  toplo  and  Mctlon  NUHBBR  la  Deo.  Dtg.  ft  Am.  Die  Key  No.  SerlM  ft  Rw'r  lodozes 
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Appeal  from  District  Court,  Pontotoc 
County;  A.  T.  Weot,  Judge. 

M.  D.  Gbainiell  ma  ocniTicteil  <tf  anon* 
and  appeals.  Reversed. 

In  the  trial  of  this  case,  the  following  tes- 
timony  was  admitted: 

Testimony  of  Mrs.  A.  0.  Inge,  for  the 
state; 

"When  I  am  at  home,  I  live  at  Henryetta; 
that's  where  my  daughter  lives.  Know 
defendant  Before  Jnly  12,  1908,  I  had  been 
staying  with  Mr.  Chappell  part  of  the  time, 
and  with  my  daughter  part  of  the  time,  and 
I  think  we  were  at  HcGee  In  1906,  I  believe; 
I  d<ai't  know.  Know  when  the  store  was 
burned  out  here.  I  went  to  Henryetta  In 
November,  two  or  three  months  Just  before 
the  time  the  store  was  burned.  I  was  staying 
with  Mr.  Chappell.  He  was  living  ont  at 
Blackburn's  gin,  I  reckon  they  call  It  He 
was  in  the  mercantile  business;  be  had  a 
country  store.  Part  of  the  time  he  lived  In 
the  store,  in  a  shedroom  at  the  store.  At 
the  time  the  store  was  burned,  he  was  living 
in  a  house  on  Mr.  Davis'  place,  not  a  great 
ways  from  the  More;  reckon  It  is  about  160 
yards,  or  200,  from  the  store,  but  I  don't  be- 
lieve it  ia  that  far.  It  was  a  log  house;  had 
been  occupied  by  a  man  by  the  name  of 
Moore;  had  only  one  room.  We  had  been 
there  about  three  weeks — It  might  have  been 
□ear  on  to  four,  but  I  think  It  was  about 
three  weeks — before  the  store  burned.  I 
burned  the  store.  I  bad  never  talked  to 
anybody  myself,  but  Mr.  Chappell  had  talk- 
ed to  me  about  It  He  told  me  that  he  had 
worked  hard  all  of  his  life,  and  that  he 
had  tried  to  save  up  some  money,  and  that 
he  bad  left  home  when  he  was  a  boy  on 
account  of  hla  brother  younger  than  him. 
Said  that  he  had  lived  with  his  mothn'  and 
his  sister  and  his  brother  younger  than  him. 
He  Just  said  that  he  was  going  to  get  back 
some  of  the  money  Uiat  he  had  lost  In  his 
time;  that  he  bad  always  worked  hard,  and 
made  a  good  deal  of  money,  but  he  didn't 
have  none  now,  and  he  was  going  to  get 
back  some  of  it  I  asked  him  how  he  waa 
going  to  do  it  He  said  he  was  going  to 
burn  the  store;  that  he  had  it  tusnred  for 
$720  and  some  cents;  and  th«i  he  told  me 
he  was  going  to  town,  and  that  he  Intended 
to  bum  It  Saturday  or  Sunday  night  and 
he  came  to  town  on  Saturday,  and  Friday 
night  he  told  me  he  waa  going  Friday  night 
He  told  me  be  was  going  to  bum  it  Satur- 
day night,  and  that  be  wanted  to  take  out 
what  goods  he  could  out  of  there,  and  went 
on,  until  Saturday  morning  he  told  me  he 
waa  going  to  town,  and  Friday  night,  when 
he  was  talking  to  me,  be  told  me  that  he 
was  going  to  bum  it  I  says:  'Well,  all  right; 
you  can  do  It  if  you  want  to.'  And  he  aald : 
'I  don't  want  you  to  tell  it*  I  aald,  'I  am  not 
in  the  habit  of  running  around  telling  news,' 
Is  the  answer  I  gave  him.  Saturday  morn- 
ing he  aald  ha  waa  going  to  town,  and  I 


bad  to  bnni  that  ston  Oat  n^t  m  the  next 
night;  but  be  aald  It  would  be  better  to  barn 
it  Sunday  nli^t;  there  woiUd  bQ  feirar  peo> 
Ide  around.  I  told  blm  I  would  not  do  It; 
I  wttB  afraid  to  do  it;  I  wouldn't  jeopar^Uae 
myteit  doing  anything  of  that  kind,  and  be 
had  bettor  let  It  alone.  He  told  me  I  bad 
it  to  do;  that  my  life  was  in  danger  it  I 
didn't  do  It  I  was  nerrons  and  aii^  and 
taken  al^  up  until  the  boose  was  burned, 
and  I  was  nervous  and  afraid.  I  never 
agreed  to  do  It,  but  be  told  me  I  bad  to  do 
it;  and  I  waa  afraid  not  to  do  It,  becaoae  I 
waa  afraid  be  would  kill  m&  That  la  just 
all  there'  waa  of  It  And  then  he  come  off 
to  town,  and  aald  be  would  be  baCk  Satur- 
day night,  and  I  aald  to  him  when  be  start- 
ed, mck,  will  yon  be  baekr  be  said.  'Tea,* 
but  then  be  told  me  before  that  he  would 
not  I  asked  blm  if  he  would  be  back,  and 
he  said  he  would,  and  then  be  told  me  that 
he  wonld  he  at  bome  Saturday  nli^t  >nd 
I  said,  'If  yon  are  not  gi^ng  to  be  at  home^ 
I  will  go  get  Bonnie  Sanders  to  stay  widi 
me.'  He 'aald:  'No.  I  dont  want  Bonnie 
Sanders'— to  stay  by  mys^;  be  would  bo 
home.  He  dldnt  come  bome  ttiat  nlgtat  I 
atayed  by  myaeUL  He  Joat  told  me  that  be 
wanted  the  goods  moved,  and  I  bad  to  move 
all  I  could,  and  he  moved  swne  of  them  there 
tMtoxe  ho  erer  1^  there-HMune  of  than  to 
the  housft  He  took  some  mnts,  and  ho  car- 
ried hla  trunk  to  the  boose,  but  fliere  waant 
anything  In  the  trunk;  but  he  carried  8<Hne 
panto  and  some  other  things,  like  shoe 
strings  and  such.  I  don't  believe  he  carried 
any  tbere^  H»  carried  some  aboe  strings; 
be  carried  a  load  of  peppur  and  a  load  of 
coal  oU— two  gallon  cana  of  coal  <rtl— and 
there  was  a  two-gallon  Jug  of  coal  olL  Then 
he  carried  a<»ne  vinegar  to  the  boose,  and 
all  of  the  meat  there  waa  there  In  tiie 
store;  but  then  there  wasn't  much  of  that; 
there  wasn't  much  meat;  there  waant  mucb 
grocOTlOB  to  amount  to  anything.  He  car- 
ried B(Hne  nails  and  a  few  nails,  and  some 
horaeahoe  naila.  I  cant  hardly  remember  all 
that  he  did  carry  there,  and  what  he  did 
carry;  it  haa.  been  ao  long.  John  Foster 
and  everybody  in  that  neighborhood— as  near 
as  I  recollect,  John  Foster  went  to  High 
Hill,  or  some  place,  to  church  or  singing, 
or  somewheres,  and  he  came  home,  and 
somebody  else;  I  don't  know  who  it  was. 
They  came  in  there  after  I  had —  Tee.  I 
was  at  home  Saturday  night  Then  there 
was  a  man  by  the  name  of  Burge,  I  believe; 
he  came  about  9  o'clock  In  the  night.  I 
never  done  nothing  Saturday  night  but  have 
a  big  bard  chill;  that  is  all  I  done  that 
night  I  was  sick  all  day  Sunday,  but  Sun- 
day  night  I  carried  part  of  the  things  out 
of  the  store,  and  put  tbem  in  the  house  and 
in  his  tmnk.  I  put  some  coffee  In  the  trunk. 
In  a  new  trunk  that  he  had  bought  He  had 
bought  a  new  tmnk,  and  had  It  taken  ont 
there  about  a  month  or  ao  before  the  bnm- 
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Ing.  I  carried  some  snnff  up  there  and  put 
It  away,  and  aalmon.  I  carried  some  can- 
ned goods  of  one  kind  and  another,  and  I 
don't  know  what  all  I  did  carry;  It  has  been 
so  long.  Some  of  the  pants  I  put  in  the 
trunk,  and  coffee  I  put  In  the  trunk,  and 
some  of  the  pants  I  put  in  under  the  mat- 
tress on  the  bedsprings.  Well,  John  Foster 
he  come  home,  and  I  was  standing  In  the 
store,  and  I  stayed  there  In  the  store;  stay- 
ed there  until  he  turned  his  horse  loose, 
and  they  came  over  there  close  to  the  store, 
and  I  stayed  In  the  store  there,  where  I 
could  see  into  Foster's  honse.  Moonlight; 
It  was  as  light  as  it  is  now.  Just  as  bright 
as  day  almost  I  reckon  I  must  have  stay- 
ed there  an  hour  and  a  half,  or  maybe  two 
bours,  after  I  saw  John  Foster  come  home. 
I  was  staying  there,  waiting  for  him  to  get 
his  light  put  out  Then  I  carried  some  more 
things  up  to  the  house  and  put  them  away, 
for  I  was  afraid  not  to  do  it;  I  was  afraid 
of  him;  afraid  not  to  do  It.  After  I  got 
everything  done,  and  everything  taken  out 
that  I  intended  to  take  out,  and  I  could  take 
out,  I  Just  gathered  up  and  went  to  the  house, 
and  fixed  .everything  there  Just  ready  to  go 
back  to  the  store;  and  I  went  back  to  the 
store,  and  Mr.  Chappell  had  split  a  lot  of 
boxes,  one  type  and  another,  of  lighting  mat- 
ter, and  put  under  the  counter,  and  he  told 
me  to  leave  all  of  the  big  boxes  that  set 
up  at  the  top  of  the  house,  to  leave  them  all 
there;  leave  all  of  the  bulky  things,  like 
oatmeal  and  breakfast  food  and  such  things, 
leave  tliem  In  there.  We  didn't  have  any 
floor  or  meat  to  amount  to  anyttilng;  be  bad 
left  his  stock  run  down,  so  he  wouldn't  lose 
anything  to  amount  to  anything  In  that  line, 
and  for  me  to  put  out  the  report  that  he 
would  have  a  lot  of  goods  and  groceries  and 
things  there  about  Monday.  I  Just  put  the 
report  out;  then  I  Just  turned  In  and  took 
some  matches  and  started  a  fire.  He  told 
me  to  start  a  slow  flre;  that  I  had  to  do  It 
and  If  I  didn't  do  it  he  would  settle  with 
me  for  It;  and  told  me  then  that  he  had 
left  that  kindling  there,  and  there  was  oil 
in  gallon  cans  under  tbe  connter,  and  I  had 
better  set  the  whole  thing  afire  about  where 
the  scales  were,  and  not  to  put  any  blinds  or 
anything  on  the  windows,  and  leave  every- 
thing In  shape  there  Just  like  is  was  all  of 
the  time,  and  that  somebody  might  pass  In 
the  night  and  put  It  out  And  I  found  out 
you  can't  start  a  slow  flre  with  coal  oil  and 
kindling;  I  have  done  found  that  out  I 
Just  lit  a  match  and  poured  coal  oil,  fresh 
coal  oil— there  was  already  coal  oil  on  the 
pieces — and  I  Jnst  poured  fresh  coal  oil  on  it 
and  touched  a  match  to  It  I  locked  the 
doors;  tbe  west  door  was  barred.  I  lock- 
ed the  door  as  I  left  I  then  went  home. 
Before  I  went  to  bed,  I  took  a  big  dose 
of  laudanum.  Mr.  Sanders  came  over  Sun- 
day, and  I  was  sick.  I  told  him  I  was 
atcfc,  and  made  the  remark  that  I  wished 
people  would  lni7  their  nails  and  tobaooo 
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on  Saturday.  I  didn't  want  to  have  to  stay 
in  the  store  all  day  through  the  week  and 
Sunday.  A  young  man  came  and  wanted 
some  candy,  and  I  never  went;  I  couldn't 
go.  The  next  time  I  saw  Mr.  Ohappell  af- 
ter the  buhiing  was  Monday  morning,  when 
I  sent  after  him.  I  sent  a  man  named  Hud- 
dleston,  that  lived  at  Mr.  Herring's.  He 
came  past  my  house,  and  I  told  him  to  come 
on  to  town  and  round  Mr.  Chappell  up,  and 
tell  him  to  come  home.  He  came  home 
about  10  or  11  o'clock,  about  10,  I  reckon. 
He  didn't  come  to  the  house  until  he  went 
down  and  examined  where  the  house  had 
been  burned,  and  stayed  down  there  a  while, 
and  after  a  while  he  came  to  the  house,  and, 
Mrs.  Sanders  came  up  to  the  house  before  be 
did.  Old  lady  Sanders  come  over  to  my 
house  while  he  was  down  there,  and  she 
says,  'Who  is  tbe  man  down  there?'  I  be- 
lieve Bonnie  Sanders  was  there;  Bonnte 
Sandys  was  there;  I  believe  she  was  there; 
I  won't  say  positive;  I  believe  she  was 
there.  I  never  had  any  conversation  with 
him  at  that  time  until  after  he  went  back; 
he  came  here  to  town,  and  he  went  baok. 
After  he  went  back,  along  in  the  afternoon, 
he  said  to  me  that  it  seemed  like  there  was 
a  good  many  things  saved  up.  That  was 
&fter  he  flrst  came  out  there.  I  sent  for 
him.  He  went  out  there,  and  he  got  his 
InsuraDoe  back;  that  Is,  he  got  his  invoice 
book.  Be  Invoiced  ids  material  in  the  store. 
He  got  that  book,  and  brought  it  here  to 
town.  He  cane  back.  He  got  that  book  and 
come  to  town  here,  and  that  evening  he  went 
back  home.  That  time  he  stayed  until  the 
next  day,  and  then  he  told  me.  That  night 
I  believe  he  ate  supper  at  home;  I  -don't 
remember.  He  slept  at  home  tliat  night 
That  day  be  spent  going  around  collecting 
bills.  That  night  he  stayed  at  home.  Tues- 
day we  came  here  to  town  the  next  day. 
He  put  a  lock  and  key  to  the  house  before. 
He  fixed  a  <^]n  and  a  padlock  to  It  He 
had  the  key.  When  I  came  here,  J  went 
to  Mr.  Dlsmuke's.  I  stayed  there  until  In 
the  evening;  we  got  in  h^e  In  the  morning. 
&Ir.  Jared —  I  don't  know  what  his  name 
Is;  It  wasn't.  Joe  Jared.  It  was  a  red-com- 
plected Jared.  Chappell  came  to  town  In  a 
wagon.  That  evening  I  went  to  Mr.  Jack 
Brundidge's.  I  got  there  along,  I  reckon  it 
was,  4  or  S  o'clock  in  the  evening.  I  stayed 
at  Dlsmnke's  until  It  got  late;  it  was  very 
warm.  When  I  got  to  Bruudidge's,  there  was 
Mrs.  Hendrlx,  Mrs.  Frank  Heudrlx,  and  his 
wife,  were  all  staying  there,  living  in  the 
boose  with  Jack.  Mrs.  LUIle  Bnmdldge  was 
also  there.  Next  I  saw  Chappell  out  at 
the  reunion.  He  came  to  Jack  Brundidge's. 
Jack  Bnindldge  and  his  wife,  Llllie,  were 
there  when  he  came.  He  asked  me  for  a 
piece  of  paper;  did  not  say  what  he  wanted 
with  it  I  said  to  him,  'Mack,  I  haven't  got 
any  paper.'  Lillie  and  Jack  were  out  on  the 
porch.  I  says,  'LUIle,  yoo  come  in  here  and 
get  ft  piece  of  paper  for  Ua^,*  and  she 
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came  and  looked.  As  near  as  I  can  recol- 
lect, abe  didn't  find  any.  He  jast  said:  *I 
will  get  a  piece  of  paper;  I  bare  got  a  piece 
of  paper' — and  he  went  to  the  table,  and 
sat  down  and  wrote  on  a  paper.  He  took 
the  papOT;  have  not  seen  it  since.  He  wrote 
on  the  paper,  and  told  me  that  the  things 
had  been  found,  and  said  that  the  only  thing 
and  the  only  way  that  he  knew  to  get  oat 
of  it  was  to  Just  say  he  did  not  know  any- 
thing about  it;  that  I  didn't  know  anything 
about  it;  and  that  was  all  of  the  way  he 
seen  to  get  out  of  it;  and  says*  ^The  things 
have  been  found.'  And  thm  he  wrote  on  the 
papers-says,  'Ton  may  be  arrested;  there  is 
.IwobaUlil?  of  your  being  arrested.'  Said 
there  was  some  men  up  in  town  talking 
about  arresting  me,  and  when  he  said  that 
I  just  looked  at  blm,  and  I  said.  Traitor.' 
and  he  turned  right  aronnd  and  rode  off,  so 
Pete  told  me.  He  dldnt  say  anything  parUc- 
nlar  about  why  he  wiot&  I  couldn't  hear  a 
common  conrersation  In  a  low  tone  <tf  voice 
to  save  my  life.  There  were  three  rooms 
and  two  other  rooms  in  Jack  Brundldge's 
house.  Ja6k  and  his  wife  were  out  on  the 
porch;  that  was  about  eight  or  ten  days 
after  the  fire.  I  dwt  say  positlTi^  it  was 
that;  but  It  was  about  eight  The  burning 
took  place  In  Pontotoc  coontTi  Oklahoma. 
The  trunk  was  Itft  In  the  house.  I  had  a 
great  big  large  trunk  there;  dont  know 
what  became  of  that  trunk.  He  only  haft 
one  trunk,  and  I  had  one." 

OroBS-examlnatlon:  "I  am  66  years  ciiL 
Two  of  my  husbands  are  dead,  and  one  of 
them  Is  divorced.  Have  been  acquainted 
with  Mr.  Ohappdl  nine  or  ten  years,  or  long- 
er. When  he  got  mad  at  m^  be  would  beat 
me  up;  That  was  at  Sulphur,  In  a  boarding 
house,  where  I  was  running  a  boarding 
house  t(x  him.  It  was  in  the  dlnli^  room. 
Before  the  fin,  I  went  out  there  mi  the  lAth 
of  HanA,  last  March.  It  will  be  two  years 
this  coming  March  rinee  I  went  down  these, 
and  the  Are  was  In  July.  He  had  a  very 
tvilT  stock  of  general  merchandise.  He  made 
some  money;  don't  know  how  much.  He 
ordered  goods  every  now  and  then.  He 
didn't  have  any  goods  In  thoe  for  two  or 
three  weeks  before  the  fire." 

Ernest  I^ndrlth,  on  behalf  of  flie  state: 
"live  two  miles  west  of  Sulphur.  I  lived 
in  Pontotoc  county  In  July,  1908.  Know 
where  BladEbum's  gin  wwi;  lived  In  about 
150  yards  of  the  gin.  Remember  the  occa- 
sion of  the  store  being  burned  out  there. 
Am  acquainted  with  Mr.  Chappdl.  Saw  him 
on  Saturday  before  the  store  was  burned. 
He  was  there  around  the 'store  part  of  the 
time,  and  at  the  house.  Saw  him  go  from 
the  store  to  the  house.  I  noticed  that  him 
and  the  Burgms  boy,  John  Burgess,  were 
carrying  a  trunk  tvom  the  store  to  the 
house.  It  Is  a  great  big— It  was  a  new 
trunk,  and  a  great  big  one.  Dldnt  know  at 
the  time  what  was  in  the  trunk.  Next  saw 
the  trunk  the  day  that  I  helped  bring  the 


tblDgs  up  here.  Me  and  Bud  Blackburn 
brought  the  things  up  here  to  Ada  that  even- 
ing. Chappell  was  arrested  the  same  evesi- 
Ing  that  we  bron^t  the  things  up  here*  <3ot 
the  things  ont  of  the  little  log  house  wh«e 
Mr.  Chappell  lived.  X  w&b  in  company  with 
the  sheriff." 

Testimony  of  Jameson,  for  the  state:  **I 
was  with  Mr.  Shook  when  he  went  out  here 
to  the  house  that  the  d^endant,  Chappell. 
la  said  to  have  lived  In.  Mr.  Shook  had  a 
search  warrant  I  saw  It  Hoat  kn«w  what 
It  called  for." 

Smest  Landrith,  recalled:  "There  -warn 
some  coffee  in  this  trunk,  about  half  fnU  of 
coffee.  There  was  several  c<^ee  cups  In  the 
trunk.  There  was  some  sardines  in  the 
house,  ^ere  was  some  pants  betweoi  tbe 
mattresses  on  tfie  bed.  Saw  Mr.  Ohappdl 
during  the  week  after  Uie  flre,  on  Sunday 
evming.  He  came  hack  up  there  to  that 
house— him  and  a  fellow  In  a  buggy^-aiid 
got  this  lady  that  was  thwe,  and  came  bad^ 
to  town,  and  I  don't  remember  seeing  them 
any  more  then.  The  house  was  locked  with 
a  chain  and  Io<&.  I  never  noticed  a  lock  on 
it;  I  never  went  ont  there."  Gross-ezamlna- 
tlon:  "Found  some  goods  after  this  honae 
burned,  where  Mr.  Ohappell  lived.  Found 
than  west  (tf  the  house  about  200  ^rds. 
out  In  the  woods  or  bushes.  There  were 
just  a  few  things  out  there.  Th»e  was 
some  twist  tobacco  and  snuff.  I  lived  ttmn 
to.  about  60  yards  of  the  house;  I  seen  Oie 
house  bum." 

J.  C  Jamerson,  tm  the  state:  **I  lived  In 
Oklahoma  Oity.  Am  state  agent  fbr  a  flre 
insurance  company.  Was  in  the  same  busi- 
ness In  July,  1906;  represented  the  Pales- 
tine and  Commercial  Union,  two  companies. 
Had  a  policy  on  a  stock  of  goods  for  M.  D. 
Chappell  out  here  at  Blaekbnra's  gin.  We 
■wese  duly  notified  of  the  Are.  Game  to  Ada 
between  the  20th  and  20th.  Saw  defendant 
on  that  trip;  bad  a  convenatlon  with  him. 
He  claimed  a  total  loss  tmder  bis  poUcy  ot 
¥700;  flOO  on  furniture  and  fixtures,  the 
f700  stock.  He  submitted  bis  bo<^  and 
papers  as  evidence  of  dalm.  i  asked  him 
if  'he  bad  any  saved  goods.  He  said  be 
dldnt  I  drove  out  to  the  scene  of  the  flre, 
and  there  wasn't  enough  dSbrls  ont  time  to 
indicate  the  stock  of  goods,  to  Indicate  a 
stock  of  goods  of  ttiat  size.  There  wasn't 
enough  dfibrls  left  after  the  fire  to  Indicate 
the  stock  of  goods  of  the  size  tiiat  he  had 
claimed;  In  other  words.  It  dldnt  stock  up 
with  bis  Inventory.  I  was  with  M^.  Duncan 
when  he  got  tUs  affidavit .  Dont  know  wbere 
Mr.  Duncan  Is  now.  Dont  know  the  name 
of  the  ofltcrar  who  went  out  there  to  execute 
this  search  warrant  I  have  heard  since: 
understood  it  was  Mr.  Shook.  Game  to  town 
when  the  Confederate  reunion  was  going  on. 
Found,  I  think,  8S  palra  of  pants  there  in  the 
house,  in  the  bed.  l)etween  the  clothing. 
Found  quite  a  quantity  of  canned  goodn  and 
some  tobacco,  cigars,  and  snnff.  two  or  three 
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pound  palli  of  oottoleiie,  and  a  number  of 
otho-  articlOB,  and  a  bulk  lot  of  coffee;  think 
that  was  In  tbe  bottom  of  tbe  trunk.  Mr. 
Gbappell  famished  a  statement  to  me— an 
Inventory  of  wbat  he  had  lost.  That  state- 
ment oovered  these  articles.  Mr.  COifippell 
made  dabn  for  the  same  property  that  I 
fonnd  in  this  hoose.  After  I  made  this  dis- 
oorery,  I  didn't  discuss  tbe  loss  any  further; 
nerer  tiOked  to  Mr.  Ohapp^  after  that  with 
ref^ence  to  his  claim.  He  also  made  a 
claim  for  some  furniture  and  fixtures  that 
was  also  (palmed  by  Mr.  Foster.  He  said  he 
dldat  know  how  the  fire  occurred.  He  said 
be  had  been  In  Ada  since  the  fire.  He  stat- 
ed he  was  away  from  there  tbe  night  of  the 
fire." 

John  Foster,  for  the  state:  "It  Is  admit- 
ted that  this  witness  owned  the  bollding 
that  burned.  Mr.  COiappell  and  I  are  good 
frieiids;  never  had  any  trouble  beforfc" 

LilUe  Brondldge,  for  the  state:  "I  lived 
on  Thirteenth  street  here  In  Ada.  Lived 
on  Fifteenth  street  in  1906.  Know  de- 
fendant and  old  lady  Inge;  have  known  her 
about  five  years.  She  was  at  my  bouse  in 
1008,  In  the  month  of  July.  She  was  there 
during  the  reunl<m  picnic.  Enow  Mr.  C&iap- 
pell  when  I  see  him.  Defendant  was  at  my 
house  several  times  aloi^  about  the  reunion. 
He  was  there  the  day  she  came  up  there, 
was  the  only  time.  The  day  he  was  there, 
he  asked  me  for  a  piece  of  paper.  Did  not 
give  it  to  him.  He  never  got  any  from  me. 
He  had  a  little  old  piece  of  paper;  it  looked 
more  like  a  laundry  sheet  to  me  than  any- 
thing else.  He  and  the  old  lady  did  not  do 
anything  that  X  saw  while  they  were  there. 
They  were  In  the  front  room.  He  came  In, 
and  said  be  wanted  to  say  something  to 
grandma,  and  didn't  care  about  the  whole 
town  hearing  It,  and  wanted  a  piece  of  pa- 
per. He  had  done  that  several  times  be- 
fore that  I  knowed  of." 

Bud  Taylor,  for  defendant:  '*I  lived  7 
miles  east  of  town  in  the  summer  of  1908, 
about  a  mile  from  Blackburn's  gin.  Knew 
the  store  building  where  Mr.  Ohappell  bad 
a  store  out  there.  I  was  in  the  store  very 
frequently.  I  was  In  the  store  Saturday 
evening  before  it  burned  that  night  Think 
I  purchased  something.  Did  not  see  Mr. 
Ghappell  there.  Grandma  Inge  was  tend- 
ing to  the  store.  I  thing  I  purchased  some 
coal  oil.  I  didn't  notice  any  difference  be- 
tween the  size  of  the  stock  that  evening  and 
any  other  time;  was  in  there  Just  a  short 
time,  probably  16  or  20  minutes." 

Frank  Williams,  for  defendant:  "I  liv- 
ed on  Henry  Lovelady's  place  In  the  summer 
of  1908.  It  was  a  mile  and  a  half  east  of 
the  Blackburn  gin,  and  about  a  mile  and  a 
half  south.  Knew  where  Mr.  Ohappell's 
store  was.  I  was  there  every  few  days.  I 
was  there  on  Saturday  evening;  stopped 
there  as  I  went  home  from  town.  Think 
I  got  a  bottle  of  snuff  in  the  store.  The 
old  lady  waited  on  me  in  the  stores  Mr. 


Chappell  was  not  there.  I  didn't  notice  any 
change  In  the  stodE.  I  wasn't  In  there 
but  a  few  minutes;  never  noticed  any 
change  at  aU  In  the  goods  tiiat  was  in  there." 

W.  N.  McClnre,  for  d^endant:  "I  Uve 
eight  miles  south  of  Ada.  I  was  a  sheriff 
in  Arkansas.  Got  acquainted  with  Mr. 
Chappell  In  1880»  in  Murfreesboro,  Ark.  Am 
acquainted  with  his  general  reputation  In 
the  community  where  he  resides  tor  truth 
and  morality.  It  has  always  been  good. 
Never  knew  him  to  be  In  trouble  in  my  life 
before."  Cross-examination ;  "Never  have 
seen  any  of  the  people  from  this  Blackburn 
gin  community;  was  never  out  in  that  com- 
munity." 

Clint  Palmer,  for  defendant:  "I  live  north- 
west of  this  place  about  three  miles  and  a 
half.  Am  acquainted  with  defendant  Heard 
about  his  store  being  burned.  I  saw  him 
here  In  town  on  the  Saturday  evening,  and 
he  went  ont  with  me  and  took  supper,  and 
we  went  to  a  speaking  at  Egypt  on  Saturday 
night  and  Sunday  morning  he  said  he  was- 
going  to  Egypt  Left  my  house  Sunday  morn- 
ing. Saw  him  again  about  sundown,  or  a 
little  after,  Sunday  evening.  He  was  resting 
right  at  my  house  right  about  sundown. 
There  was  a  singing  at  my  house  Sunday 
nigbt.  Monday  morning  he  said  he  was  go- 
ing to  town  and  go  home.  He  left  my  louse 
afoot  He  rode  in  a  wagon  with  me  on  Sat- 
urday. Learned  on  Tuesday  morning  that 
his  store  was  burned,  when  I  came  to  town. 
I  have  known  Mr.  Chappell  toi  years  or 
more.  The  Ussest  part  of  that  time  I  think 
his  occnpatl<m  has  been  ichool  teadilng.  I 
think  I  am  aoguatnted  with  his  general  ro- 
tation in  the  community  where  be  resides 
for  honesty  and  Int^rity  and  a  law-abiding 
citizen.  It  is  good.  (Witness  Jamersou,  tbe 
insurance  agent,  Is  brought  before  the  wit- 
ness.) I  think  I  met  blm  right  along  about 
east  of  Haynes.  He  asked  mfr— Pete  Duncan 
first  Introduced  me  to  him — and  he  asked 
me  If  he  was  out  at  my  place,  and  I  told 
blm  that  he  was  on  them  inrtlcular  nights, 
and  he  asked  me  how  long  I  had  knew  him. 
I  told  him  eight  or  nine  years,  quite  a  while. 
He  asked  me  how  was  he  for  truth  and  ve- 
radty.  I  told  him  it  was  pretty  good.  It 
was  pretty  good  before  that  He  said,  'That's 
one  of  the  rottenest  things  I  have  run  up 
against'  He  says,  'We  have  got  plenty  of 
money,  and  we  will  put  him  where  he  be- 
longs.' " 

J.  R.  Floyd,  for  defaidant:  "I  Uve  about 
five  miles  northwest  of  here.  I  am  township 
trustee.  As  trustee,  it  is  among  my  duties 
to  assess  property  in  the  township  in  which 
I  live.  I  performed  that  duty  in  1908.  I 
visited  Mack  Chappell's  place  out  there. 
Somewheres  about  the  1st  of  July  I  assessed 
his  stock  of  goods  for  taxes.  As  well  as  I 
remember,  that  day  we  went  over  his  Invoice; 
took  the  figures  from  his  invoice.  Don't  re- 
member tbe  date  of  the  burning  of  tbe  store. 
Remember  the  occasion  when  it  occurred.  If 
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I  am  not  mistaken,  I  think  defendant  was 
at  my  bouse  on  the  Sanday  before,  on  Sun- 
day morning,  it  I  remember  right  I  let  falm 
hare  a  horse  to  ride  up  the  counlry  some 
place,  maybe  to  Mr.  Bailey's,  on  Snnday 
morning,  and  he  got  back  with  him  In  the 
afternoon  somewhere.  If  I  am  not  mistaken, 
that  was  the  Snnday  before  the  burning. 
Have  known  defendant  some  three  or  four 
years;  that  Is,  i>er8onally;  I  knew  of  him  for 
quite  a  while.  He  was  raised  in  an  adjoin- 
ing county  where  I  was.  I  knew  of  him  as 
a  boy,  but  we  have  be^  away  from  there 
for  quite  a  while.  Only  known  blm  in  the 
last  three  or  four  years.  From  what  I  know, 
I  don't  know  anything  to  the  contrary  that 
hie  reputation  In  the  community  where  he 
resides  is  good." 

Viola  Bailey,  for  defendant:  "I  lived  at 
Bebee  In  l&OS.  Remember  of  hearing  of  the 
burning  of  Mr.  Ghappell's  store.  I  saw  de- 
fendant at  my  home  on  the  Sunday  night  of 
which  the  store  Is  said  to  have  been  burned. 
-  It  was  about  1  o'clock  in  the  afternoon.  He 
stayed  until  I  guess  between  6  and  6.  He 
had  been  over  there  several  ttmes,  about 
three  times." 

John  Martin,  for  defendant:  "Know  Mr. 
Ohappell.  Heard  about  the  time  the  store 
was  burned.  I  saw  blm  Saturday  and  also 
Sunday  night  before  the  burning.  Seen  him 
Saturday  evening;  me  and  Mr.  Palmer  and 
some  more  parties  was  going  over  to  a  speak- 
ing at  Egypt,  and  I  seen  blm  Snnday  night 
at  a  singing  at  Palmer's.  It  was  along  late 
In  the  evening,  between  sundown  and  dark." 

J.  R.  Floyd,  recalled  for  defendant:  (State 
objected  to  Introduction  of  tax  assessment 
sheet  for  property  owned  by  the  defendant 
on  the  1st  of  July,  and  objection  sustained.) 

M.  D.  Chappell,  on  bis  own  behalf:  "I  am 
89  years  old.  Raised  in  Arkansas.  I  was  a 
farmer  thera  Lived  In  Arkansas  about  12 
years  ago,  12  or  IS.  My  business  and  occu- 
pation in  this  country  has  been  teaching 
principally  and  working  in  a  store.  Started 
bnaineas  down  here  in  this  store  that  burned 
np  in  December,  1907,  and  ran  up  until  July, 
1908,  when  I  burned  out  Bought  John  Fos- 
ter out  when  I  went  into  that  store.  Took 
an  invoice  of  the  goods  about  the  1st  of 
June  some  time.  I  had  taken  Insurance  was 
the  cause.  I  liad  taken  oat  a  policy ;  had 
$700  Insurance.  I  owned  the  fixtures.  Got  a 
receipt  in  full  from  John  Foster.  I  have  the 
receipt  This  Is  an  Inventory  that  I  got  of 
my  goods  on  Jnne  9th;  that  is  my  bandwrit- 
ing.  This  invoice  was  correct  at  the  time 
I  made  it  Didn't  keep  mudi  track  of  it  be- 
fore that  until  I  took  the  inventory.  After 
this  Inventory,  I  kept  the  amount  of  goods 
I  bought  after  that  by  entering  the  invoice 
from  the  time  I  took  the  inventory;  after 
that  I  would  put  it  down  on  the  book  and 
get  the  bill.  I  kept  the  bills.  Suppose  the 
bills  bunie:7.  I  didn't  see  them  any  more. 
After  June  9th,  I  kept  a  record  of  my  cash 
sales;  was  running  the  ston  on  a  cash  qys- 


tem.  This  Is  the  list  of  my  cash  sales.  From 
June  9th  until  July  lOtti,  it  amounts  to 
tll6.4S:  that  list  is  correct  [Defendant  of- 
fers In  evidence  list,  and  marks  it  'Exhibit 
A';  Invoice  introduced,  and  marked  'Exhibit 
B.']  I  was  Btlll  buying  groceries  along  as  I 
needed  them  from  June  9th  until  July  10. 
Didn't  have  any  conversation  with  the  old 
lady  about  that  store  that  morning.  I  be- 
lieve I  told  her  I  would  be  back  Sunday, 
some  time  Snnday.  I  came  to  town  early  in 
the  morning,  and  vrent  out  with  Mr.  Palmer 
In  the  afternoon,  and  spent  the*n^t  with 
him,  and  went  to  Mr.  Floyd's  the  next  morn- 
ing, and  went  on  over  to  Mr.  Bailey's,  and 
came  back  to  Mr.  Falmttt'B  something  near 
sundown,  and  stayed  all  n^ht,  and  left  town 
early  the  next  morning  It  was  not  an  unusu- 
al occurrence  for  me  to  leave  <m  Saturday 
morning  and  letain  Monday.  I  left  fre- 
quently. The  oondttioD  of  my  trade  was  not 
very  dlflereait  Saturday  from  any  other  day, 
very  little.  First  learned  of  the  fire  about 
9  o'clock  Monday  morning.  I  got  a  horse 
from  the  stable,  and  rode  out  there.  Did 
not  carry  any  goods  ont  of  the  store  before 
I  left  it  on  Saturday  morning.  That  new 
trunk  was  a  trunk  I  had  bought  at  a  sale 
here.  Bought  It  to  put  my  clothes  In  It,  and 
the  gentleman  brought  it  out  for  m^  and 
left  it  at  the  store,  and  I  got  a  boy  to  help 
me  take  It  to  the  house.  The  boy's  name  was 
John  Burj^ss.  When  I  carried  it  up  there, 
it  was  empty.  That  was  Saturday  morning 
before  the  fire  Sunday  nlgbt  Don't  know 
anything  about  how  those  pants  got  up  there 
in  the  house.  I  was  out  there  in  that  neigh- 
borhood from  Monday  afternoon  until  Wed- 
nesday morning.  Tried  to  get  those  accounts 
straightened  up,  goods  that  I  had  sold  on  a 
ticket;  and  Wednesday  morning  I  came  to 
town,  and  was  here  the  balance  of  the  time. 
The  old  lady  lived  out  there;  ^e  stayed 
there.  The  reason  why  I  put  a  lock  on  there 
was  because  It  was  in  snch  a  shape;  It  was 
Just  'on  the  inside  of  the  fence,  and  the  floor 
was  right  on  the  ground.  Looked  like  there 
would  have  to  be  something  to  keep  the 
stock  out  of  it;  no  other  way  to  foat^  it 
We  were  both  aiming  to  leave  there,  and  did 
leave.  I  did  not  carry  the  goods  thwe  and 
put  them  In  the  bed;  do  not  know  who  did 
it;  did  not  tell  anybody  to  do  It  Did  nut 
have  any  conversation  vritb  this  old  Udy 
about  burning  this  bovse  up  before  It  was 
burned;  didn't  tell  her  anything  in  regard 
to  the  burning.  Did  not  carry  four  gallons 
of  oil  to  the  hous&  Had  something  like 
40  to  SO  gallons  of  oil  In  the  store.  Didn't 
put  any  pants  in  this  new  trunk  at  any  time. 
On  Wednesday  morning  after  the  fire  Sunday, 
the  old  lady  and  I  left  there,  and  came  to 
town.  About  a  week  after  that,  I  think,  I  was 
arrested.  I  stayed  here  In  town  at  Dismuke's. 
Saw  the,  old  lady  over  at  Mr.  Blackburn's. 
She  telephoned  me  two  or  three  times  from 
Mr.  Fete  Duncan's,  ^e  said  she  wanted 
some  mon^  that  I  owed  ber;  that  I  had  been 
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owtnc  lier  for  four  or  five  years;  and  I  want 
OT«r  there  to  see  her  to  see  what  it  waa  for, 
and  wb7  she  claimed  the  debt  I  called  for 
a  piece  of  papv.  I  wrote  on  the  paper.  I 
Jnst  asked  her  to  make  oat  a  statement  to 
make  ont  her  accoont,  so  I  would  know  what 
It  was  for,  and  when  she  didn't  make  any 
reply  much  to  It  I  went  away.  I  didn't  stay 
there  bnt  a  few  minutes.  She  did  not  holler, 
Traitor,'  at  me  while  I  was  there.  She 
claimed  I  borrowed  the  money;  bnt  I  don't 
know  when  it  waa.  I  submitted  my  papers 
to  Mr.  Duncan,  the  insurance  man,  and  also 
the  adjuster,  together;  they  were  both  to- 
gether. I  submitted  them  myself.  The  policy 
was  in  the  papers  in  the  inventory  or  ledger; 
don't  know  where  the  policy  is.  1  have  asked 
them  for  the  poHcy — the  agent,  Fete  Duncan 
— and  I  didn't  get  IL  I  didn't  know  of  any 
other  way  to  get  It  Hare  been  trying  to  get 
that  policy  to  bring  suit  on  it,  and  they 
wouldn't  turn  it  over.  I  got  the  goods  back; 
receiTed  this  letter  through  the  mail,  un- 
signed. (Letter  attached  to  record,  and 
marked  'Exhibit  C;  state  objected  to  Intro- 
duction of  letter,  and  letter  sustained.)  Never 
struck  the  old  lady  In  my  life.  (Ta.\  receipts 
offered  in  evidence,  and  state  objected,  and 
objection  sustained.  Copy  of  tax  receipts  are 
attached  to  the  record,  marked  'Exhibit  E.") 

Cross-examination:  "Have  known  Mrs. 
Inge  about  10  years.  She  has  been  with  me 
part  of  the  time  since  I  have  known  her. 
She  first  lived  with  me  in  the  Choctaw  Na- 
tion, in  1905,  I  believe.  Been  living  with 
me  off  and  on  ever  since,  keeping  house  for 
nwu  Lived  with  ber  people— her  children, 
WHi'ln-law,  and  daugbtn^-at  Henryetta.  she 
itred  with  my  mother  and  brother  and  me  at 
Solphor.  We  had  beoi  I1t1i«  togeOier  off 
and  on  ever  slnoe  190S.  Next  met  het  at 
Oakman.  It  baa  been  about  10  years 
I  suHKne;  mat  her  first  at  Heniyetta.  The 
day  I  was  arrested,  wait  before  Squire 
Nettifli  to  make  a  complaint  against  ttie  old 
lady  for  burning  thli  place,  because  I  had 
beard  of  remarfca  she  made  to  the  people  In 
town.  lira.  Hradrlx  tdd  me  that  Mrs.  Mor- 
SUL  bad  told  ber.  (Defendant  Introduces 
recOTd  to  show  that  the  case  against  this 
woman  has  been  dlsmlaaed  on  yesterday.)" 

George  Harrison,  for  dttfendant:  "Am  ac- 
quainted  with  defendant  Have  known  him 
about  11  years.  Know  bis  reputation  fbr  be- 
ing an  honest,  law-abiding  citizen  In  the  com- 
munity where  be  has  resided  and  is  known. 
It  is  good.  In  the  last  7  years  bava  been 
diaracter  witness  for  defendants  about  15 
or  20  times,  as  much  aa  ftw  the  other  side." 

C.  A  Qalbralth  and  Crawford  &  Bolm, 
for  appellant.  Smith  a  Matson,  Aast  Atty. 
OoL,  for  the  Btata 

FUBMAN,  P.  J.  (after  stating  the  facts  as 
abore).  [1]  First  Upon  .the  trial  of  this 
cause,  the  Judge  instructed  the  Jury  as  fol- 
lows: "A  conviction  cannot  be  bad  on  the 
testimony  of  an  aceomplloe,  unlaas  be  be 
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corroborated  by  such  other  evidence  as  tends 
to  connect  the  defendant  with  the  commis- 
slon  of  the  offense.  The  corroboration  is  not 
sufficient  tf  It  merely  shows  the  eommlsBlon 
of  the  offense,  and  the  circumstances  thereof. 
That  Is  to  say,  if  you  believe  that  the  wit- 
ness Mrs.  A.  C.  Inge  was  an  accomplice,  then 
you  cannot  convict  the  d^endant  upou  her 
testimony  alone,  unless  you  find  it  corrobo- 
rated in  some  material  point  which  tends  to 
connect  the  defeidant  with  the  commission 
of  the  offense."  The  defendant  excepted  to 
this  instruction  when  given,  upon  the  ground 
that  the  court  should  either  have  instructed 
the  Jury  positively  that  Mrs.  A.  G.  Inge  was 
an  accomplice,  and  therefore  defendant  could 
not  be  convicted  upon  her  testimony,  un- 
less it  was  corroborated  by  other  evidence 
which  tended  to  connect  the  defendant  with 
the  commission  of  the  offense,  or  that  if 
the  court  submitted  to  the  Jury  the  question 
as  to  whether  or  not  Mrs.  Inge  was  an  ac- 
complice, thai  the  court  sbonld  have  gone 
further,  and  Instructed  the  Jury  as  to  what 
In  law  would  constitute  an  accomplice.  De- 
fendant's special  instructions  numbered  3 
and  6  attempted  to  secure  instructions  from 
the  court  upon  these  two  points. 

The  special  requested  instruction  No.  S 
was  as  follows:  "You  are  instructed  tliat  the 
witness  Mrs.  A.  G.  Inge  is  what  Is  termed  In 
law  an  accomplice,  and  that  you  cannot  con- 
vict the  defendant  upon  the  testimony  of 
the  witness  Mrs.  Inge,  unless  the  same  is 
corroborated  by  other  evidence  which  tends 
to  connect  the  defaidant  with  the  commis- 
sion of  the  alleged  burning,  and  convinces 
your  minds,  beyond  a  reasonable  doubt,  of 
the  gnUt  of  the  defendant;  and  I  fnrther 
cbai^e  you  that  the  testimony  of  other  wit- 
nesses, proving  the  burning  of  the  store  build- 
ing  in  the  manner  and  at  the  time  as  de- 
scribed by  the  witness  Mrs.  Inge,  Is  not  aucb 
corroboration  as  will  warrant  a  verdict-  of 
guUty." 

The  special  instruction  No.  6  Is  as  follows: 
"You  are  Instructed  that  you  cannot  convict 
the  defendant  upon  the  testimony  of  an  ac- 
complice— that  is,  a  party  connected  In  the 
commission  of  the  crime — notwithstanding 
you  believe  all  of  It  and  believe  from  it  that 
he  is  gdUty." 

The  court  did  not  err  In  refusing  to  give 
requested  Instruction  No.  3.  beacnse  It  went 
too  far,  and  waa  llaUe  to  create  the  Impres- 
sion upon  the  minds  of  the  Jurors  that  they 
could  not  convict  nt>on  the  testimony  of  Mrs. 
Ing^  unless  it  was  connected  by  other  evi- 
dence, which  convinced  the  Jary,  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant This  Is  not  tlie  law.  It  Is  only  neces- 
sary to  authorize  a  Jury  to  convict  upon  the 
testimony  of  an  accomplice  that  such  testi- 
mony is  corroborated  by  otlier  evidence, 
which  toids  to  connect  the  defendant  with 
the  commission  of  the  offense.  The  court 
did  not  orr  in  rinsing  to  give  thd  sixth  In- 
stroetloa  Manasted  br  the  defsndant;  be- 
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cause  it  would  practically  have  destroyed 
the  testimony  of  the  accomplice,  although  It 
might  have  been  corroborated  by  other  evi- 
dence tending  to  connect  the  appellant  with 
the  commission  of  the  offense.  While  these 
two  Inatructlons,  as  requested,  are  erroneous, 
and  were  properly  refused  by  the  trial  court, 
yet  each  of  them  attempted  to  state  a  cor- 
rect principle  of  law.  The  court  should  have 
modified  the  requested  instructions,  and  have 
omitted  the  Incorrect  portions  thereof,  and 
have  given  the  portions  which  were  correct 
Under  the  evidence  in  this  case  the  court 
would  have  been  entirely  justified  in  iu- 
structiDg  the  Jury  that  Mrs.  Inge  was  an 
ax»:ompUce,  but,  as  the  court  did  not  do  so, 
and  submitted  that  question  to  the  Jury,  the 
court  should  have  gone  further,  and  instruct- 
ed the  Jury  what  it  took  to  constitute  an  ac- 
complice. 

Second.  In  his  motion  for  a  new  trial,  ap- 
pellant  set  up  the  fact  that,  subsequent  to 
the  rendition  of  the  verdict  in  this  case,  Mrs. 
A.  O.  Inge,  the  witness  on  whose  testimony 
he  had  been  convicted,  had  voluntarily  and 
of  her  own  free  will  and  accord  made  a 
sworn  statement  that  she  had  testified  false- 
ly at  the  trial  of  said  cause,  and  that  the 
defendant  was  oitlrely  Innocent  of  the  of- 
fense charged  against  him,  and  of  which  be 
had  been  convicted.  He  attached  to  this  mo- 
tion the  following  affidavit  of  said  witness 
Mrs.  Inge: 

"Henryetta,  Okla.,  March  5,  1910.  I  make 
the  following  statement  of  my  own  ac- 
cord for  my  consience  has  not  let  me  rest 
one  moment  since  I  testified  against  M.  D. 
Chapel  of  Ada,  Okla.  I  now  raise  my  hand 
towards  high  heaven  and  solemnly  swear 
that  be  is  innocent  of  the  crime  as  he  Is  of 
the  murder  of  President  Oarfield.  He  did  not 
know  that  bis  store  would  be  burned  when 
he  left  home.  Rich  Sanders  and  myself  en- 
tered Into  a  conspiracy  to  rob  the  store  and 
then  bum  it,  so  on  Sat.  night  his  girl  Bonnie 
Sanders  stayed  all  night  with  me.  Sunday 
night  Mr.  Sanders  said  he  would  keep  her 
at  home,  she  might  tell  something,  so  Mr. 
Sanders  and  I  went  to  work  Sunday  night  to 
take  the  goods  out  of  the  store;  we  put  them 
in  the  bushes  west  of  the  store  but  after  Mr. 
Chapel  and  I  went  to  Ada  Mr.  Sanders  and 
I  got  uneasy  and  Mr.  Sanders  put  them  in 
the  little  cabin  where  the  sheriff  found 
them.  I  gave  Mr.  Sanders  a  key  to  the 
house  before  I  left  to  go  to  Ada  as  that  was 
the  agreement  to  put  them  In  the  bouse 
where  Chnpel  lived,  if  we  got  uneasy  for  we 
knew  that  would  shift  the  suspicion  from 
us  to  Chape)  because  he  had  insured  on  the 
goods.  Mr.  Sanders  said  after  the  arrest 
was  made  that  he  would  run  away.  I  came 
to  Chapel's  store  to  work  against  his  will, 
be  never  did  want  me  to  stay  around  him 
when  he  was  in  the  mercantile  business, 
but  I  went  for  I  knew  his  disposition  was 
Ruch  that  he  would  not  say  a  word  and  be- 
canse  he  never  did  mistreat  me  In  any  waj. 


be  did  not  like  me,  and  he  did  not  want  me 
to  stay  with  him  at  all,  he  never  did  want 
me  around  him  bnt  I  took  advantage  of  his 
kindness  and  easy  disposition  and  stayed 
with  him  anyhow.  I  received  through  the 
mall  fifty  dollars  in  bills  the  only  things 
that  was  In  the  letter  was  this  give  old 
Chapel  the  devil  when  you  get  on  the  witness 
stand  Its  the  only  way  out  don't  make  any 
difference  whether  he  Is .  guilty  or  not,  it 
keeps  you  out  of  the  pen  so  take  fifty  and 
it  will  save  us  six  hundred  and  fifty.  Pent 
Duncan  told  me  he  did  not  intend  to  let  the 
company  pay  Chapel's  policy  for  he  bad 
worked  a  trick  on  him  and  got  the  policy  in 
bis  possession  he  also  said  that  he  offered 
to  see  that  he  got  the  money  all  right  if 
be  would  bring  the  books  up  to  his  office 
that  he  would  have  fixed  It  so  they  would 
pay  it,  but  Chapel  got  offended  because  I 
made  the  proposition  so  I  hope  be  will  go  to 
the  pen.  I  make  this  statement  of  my  own 
accord  voluntarily  and  without  fear  or  in- 
fluence of  any  person,  but  that  an  innocent 
man  might  not  be  wrongfully  punished  for  a 
crime  be  did  not  commit.    Mrs.  A.  C.  Inge 

"Subscribed  and  sworn  to  before  me  this 
17th  day  of  May,  1910.  HaUie  Whitaker, 
Notary  Public.  [SeaL]" 

[2]  This  antdavlt  Is  not  In  any  mabner 
assailed  by  the  state.  The  contmtion  of  the 
Attorney  General  In  bis  argument  was  that 
under  the  facts  and  circumstances  In  this 
case  the  Jury  would  hare  been  impelled  1^ 
duty  to  return  a  verdict  of  guilty  against 
appellant,  although  the  evidence  of  Mrs. 
Inge  bad  been  excluded;  and,  furtber,  that 
It  would  be  a  dangerous  role  to  bold  that 
where  a  witness  bad  testified  for  tiie  state 
that  be  could  be  permitted  snbseqnoitly  to 
file  an  affidavit  that  his  or  h«r  testimony, 
given  on  the  trial  In  chief,  wag  fiilse,  and 
that  such  a  mle  would  place  a  premium 
upon  perjury  and  be  an  IncentlTe  for  whole- 
sale bribery  ot  wttnesses.  Oases  mlgbt  arise 
In  which  the  a^ment  of  the  Attorney  Qen- 
eral  might  have  great  force;  but  In  the  case 
at  bar  a  number  of  rentable  witnesses 
testified  on  tbe  trial  that  appellant  bad  al- 
ways borne  the  reputation  of  bebig  an  honest 
and  law-abiding  dtlzen.  This  evidence  was 
not  in  any  manner  questioned  by  any  testi- 
mony of  the  state,  except  the  testimony  of 
Mrs.  Inge,  and  testimony  as  to  some  facts 
which,  with  the  testimony  of  Mrs.  Inge  ex- 
cluded, would  not  be  conclusive  as  to  the  guilt 
of  tbe  appellant.  Under  these  circumstances, 
we  think  that  it  would  be  a  perversion  of  jus- 
tice to  allow  a  citizen,  of  previous  irreproach- 
able character,  to  be  sent  to  the  penitentiary 
upon  the  testimony  of  a  self-confessed  per- 
jurer. It  sbould  never  be  forgotten  tbat 
the  supreme  purpose  of  tbe  law  Is  to  secure 
the  enforcement  of  Justice.  We  tblnk  that 
the  proper  way  to  protect  tbe  state  against 
perjury  In  sucb  cases  Is  to  prosecute  the 
party  who  commits  it  In  fact,  If  there  were 
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more  prosecutions  for  perjury  Instituted  In 
the  courts  of  tbe  state  of  Oklahoma,  It  would 
be  much  better  for  the  administration  of  jus- 
tice. A  witness  has  no  more  right  to  commit 
perjury  in  the  prosecution  of  a  case  than  In 
the  defense  of  a  case.  A  false  statement, 
sworn  to  for  the  prosecution,  Is  just  as  much 
perjury,  and  should  be  just  as  vigorously 
prosecuted,  as  though  It  was  sworn  for  the 
defense.  In  -view  of  the  evidence  In  this 
ease  and  tbe  self-confessed  perjury  of  the 
luain  witness  of  tlie  state,  we  think  that  a 
new  trial  ibonld  be  Kranted  upon  both  of  the 
grounds  herein  discussed. 

Tbe  Judgment  of  the  lower  court  te  there- 
fore reversed,  and  the  cause  la  remanded 
for  a  new  trial. 

ARMSTBONO  and  DOTLE^  JJ.,  concur. 


PAGIFIO  UTB  STOCK  00.  T.  DAVIS  et  aL 
(Sopruae  Court  of  Ozegon.   Dee.  S,  1911.> 

1.  Watkbs  and  Watbb  Coubses  (S  4&*)^Ri- 
fabian  ownebship. 

Where  defendants  bad  made  no  appxtwria- 
tlon  of  the  water  in  coiftroTersy,  ana  all  the 
parties  based  their  rights  thereto  as  riparian 
owners,  tbe  decree  will  be  predicated  upon 
that  ground,  since  L.  O.  L.  8  6593,  recognues 
tbe  doctrine  of  riparian  ovnenbip. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  S 

2.  LncjTATiON  or  AonoNS  (i  78*)— Pebua- 

NCNT  STBEAU. 

Where  throngh  a  natural  obstructioD  part 
of  the  water  of  a  stream  was  diverted  aud 
flowed  In  a  given  manner  tor  a  time  longer 
than  that  fixed  by  the  statute  of  limitations, 
the  water  diverted  was  a  permanent  stream. 

[Eld.  Note. — For  other  cases,  see  Iiimitation 
of  Actions.  Cent  Dig.  H  67-60;  Dec.  Dig.  { 
78.»] 

Appeal  from  Circuit  Court,  Harney  Coun- 
ty; George  B.  Davis,  Judge. 

Action  by  tbe  Pacific  Live  Stock  Company 
against  Jasper  Davis  and  others.  From  a 
decree  for  plalntlfF,  defendants  appeal. 
Modified  and  affirmed. 

This  suit  was  Instituted  May  10,  1905, 
by  the  Pacific  Live  Stock  Company,  a  cor- 
poration, against  Jasper  Davis,  J.  W.  Shown, 
J.  P.  Withers,  Joseph  Clark,  Fred  Haines, 
Nancy  Roper,  E.  L.  Wyatt,  F.  L.  Wyatt, 
Leora  Martin,  BeUe  Tregaskls,  and  Jennie 
Curtis,  to  enjoin  interference  with  the  flow 
of  water,  the  right  tq  which  Is  predicated  on 
plaintiff's  ownership  of  riparian  lands.  The 
defendants  Davis,  Withers,  Clark,  and 
Haines  jointly  and  severally  answered,  ad- 
mitting the  alleged  riparian  proprietorship, 
and  setting  forth  their  respective  rights  to 
the  use  of  water.  Nancy  Roper  separately 
answered,  but  tbe  suit  was  dismissed  as  to 
her.  I«ora  Martin,  not  having  been  served 
with  process,  made  no  appearance.  The  re- 
maining defendants,  tihou^  served  wltb  anm* 


mons,  did  not  appear  or  answer.  A  reply 
having  put  In  Issue  the  allegations  of  new 
matter  In  tbe  joint  answer,  the  cause  was 
referred,  and  from  tbe  testimony  taken  the 
court  made  findings  of  fact  and  of  law, 
awarding  to  plaintiff  four-ninths  of  the  water 
In  dispute,  to  be  measured  where  the  stream 
divides,  forming  branches  In  tbe  nature  of  a 
delta.  From  this  decree  an  appeal  Is  taken 
by  the  defendants,  who  Jointly  and  severally 
answered. 

L.  R.  Webster  (Emmons  &  Webster,  on  the 
brief),  for  appdlants.  A.  A.  Smith'  (John  L. 
Rand,  on  tbe  brief),  for  respondent 

MOORE,  J.  (after  stating  tbe  facts  as 
above).  [1]  It.  is  maintained  by  defendants* 
counsel  that,  as  the  townships  in  which  are 
situated  the  lands  owned  by  the  respective 
parties  hereto  were  not  surveyed  until  after 
March  3, 1877,  no  title  to  such  premises  could 
have  been  secured  prior  to  the  passage  of 
the  desert  land  act,  and  that  tbe  principle, 
announced  in  Hough  v.  Porter,  CI  Or,  318, 
96  Pac.  732,  98  Pac  1083,  102  Pac.  728,  con- 
trols, preventing  plaintiff  from  asserting  a 
right  to  any  of  the  waters  involved  herein 
under  the  claim  of  riparian  ownership.  This 
suit  was  commenced  before  the  decision  was 
rendered  In  the  case  to  whi<A  attention  Is 
called,  and  as  neither  of  the  defendants  here- 
in allege  an  appropriation  of  any  water,  but 
rely  upon  respective  claims  of  riparian  pro- 
prietorship, the  decree  to  be  rendered  will  be 
predicated  on  that  ground,  since  the  statute 
recognizes  the  existence  of  such  right  L.  O. 
L.  {  6595.  ■ 

Considering  tbe  case  on  its  merits,  tbe  evi- 
dence discloses  tibat  Rattlesnake  creek  rises 
In  tbe  northern  part  of  Harney  county  and 
flows  southerly  to  the  N.  H.  %  of  section  19 
In  township  22  S.  of  range  32%  B.,  where 
tbe  stream  divides,  and  a  branch  flowing 
from  it  to  tbe  left  Is  known  as  "East  Fork." 
About  a  quarter  of  a  mile  t>elow  such  sep- 
aration the  creek  again  divides,  and  a  branch 
flowing  from  It  to  the  right  Is  called  "West 
Fork";  the  center  stream  being  designated 
at  that  place  and  below  as  the  "Middle  Fork." 
Rattlesnake  creek  being  thus  diverged,  each 
of  its  three  branches  fiowa  southerly  about 
two  miles  or  more  across  nearly  level  land, 
over  which,  during  freshets,  the  water 
spreads  and  finally  disappears,  probably  be- 
coming visible  farther  south  as  a  part  of  Mal- 
heur Lake.  The  channel  of  West  fork  from 
the  place  of  its  diversion  extends  southerly 
across  lands  owned  by  the  defendants  Shown 
and  Clark,  In  tbe  section  named,  and  thence 
over  lots  1  and  2  of  section  30  in  the  town- 
ship and  range  referred  to,  which  tracts  of 
land  are  respectively  owned  by  the  defend- 
ants Davis  and  Haines.  The  channel  of  tbe 
West  fork  then  crosses  the  township  line  and 
continues  southerly  across  the  east  sides  of 
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sections  26  and  86  In  township  22  S.  of  range 
32  E.,  whlcb  latter  aectlon  is  owned  by  plain- 
tiff. The  water,  caused  by  melting  snow, 
originally  flowed  in  the  West  fork  to  plain- 
tiff's premises,  where,  dlffnalng  over  and 
standing  for  some  time  on  the  surface  of 
the  easterly  half  of  its  land,  tt  prevented  the 
growth  of  sage  brush  and  greasewood,  and 
produced  natural  grass,  affording  pastunCge 
and  hay,  and  facilitating  the  raising  of 
stock,  In  which  business  plaintiff  Is  engaged. 
The  flow  continued  in  the  several  branches 
to  their  respective  basins  or  sinks  until 
about  June  1st  of  each  year,  when  no  water 
could  be  found,  except  such  as  was  afforded 
by  a  few  springs  in  or  near  the  channel 
of  the  Ektst  fork.  The  flow  In  the  West  fork 
seems  gradually  to  have  diminished  each 
year  for  some  time,  owing  to  the  deepening 
of  the  channels  of  the  Middle  and  East 
forks,  the  waters  from  both  of  which  have 
been  used  by  the  defendants  to  sublrrigate 
their  lands,  by  putting  dams  in  the  streams, 
■causing  the  moisture  to  percolate  the  soil. 
A  slight  ridge  extending  southeasterly  across 
plaintiff's  land  divides  It,  and  the  westerly 
half  is  moistened  by  the  waters  of  C(^eepot 
creek,  a  stream  flowing  southeasterly  across 
its  premises,  the  easterly  half  of  whlcb  has 
been  overflowed  by  waters  from  the  West 
fork.  Davis  straightened  tbe  channel  of 
West  fork  across  his  premises,  fllling  the 
deep  places,  plowing  the  land,  and  raising 
grain  on  what,  at  one  time,  had  been  parts 
of  tbe  bed  of  tbe  stream.  The  waters  of 
Middle  and  East  forks  have  been  used  by 
the  defendants  to  sublrrigate  their  respec- 
tive tracts.  In  tbe  cultivation  of  which  the 
quantity  required  each  year  has  Increased 
as  the  area  of  the  tVlable  lands  has  been 
augmented. 

The  water  in  Rattlesnake  creek  In  the 
year  1904  was  less  than  It  had  previously 
been,  and  by  reason  thereof,  and  In  conse- 
quence of  the  diversions,  the  hay  crop  that 
season  on  plaintiff's  land  was  almost  a  fail- 
ure. In  order  to  prevent  a  scarcity  of  water 
during  the  next  year,  this  suit  was  institut- 
ed, based  on  the  modem  doctrine  that  as  a 
riparian  proprietor  plaintiff  was  entitled  to 
a  reai^onable  quantity  of  the  water  of  West 
fork  for  Irrigation,  and  that  Interference 
with  tbe  flow  In  the  channel  of  that  stream 
by  the  defendants  constituted  an  Infringe- 
ment of  right  The  answer  of  Davis  and 
others  admitted  the  riparian  ownership,  but 
alleged  that  not  more  than  two-ninths  of  tbe 
water  of  Rattlesnake  creek  ever  passed  into 
the  West  fork,  which  quantity  flowed  in  the 
channel  of  that  stream  to  plaintiff's  premis- 
es. The  trial  court  found,  however,  that 
four-nlntlis  was  the  measare  of  plaintiff's 
right  and  gave  a  decree  In  accordance  there- 
with. 

We  have  carefully  examined  the  evidence 
which  has  been  brought  up.  and  are  unable 
to  agree  Tlth  the  conclnsloii  tlras  reached. 


In  the  year  1870,  wh^  a  knowte^e  of  the 
condition  of  these  streams  seems  first  to 
tiave  been  acquired  by  white  men,  it  Is  quite 
probable  that  Middle  and  West  forks  were 
the  only  branches,  and  that  the  latter  con- 
tained the  greater  quantity  of  water.  The 
land  through  which  these  streams  flow  is 
very  level,  and  East  fork  was  evidently 
formed  by  some  obstruction  In  the  bed  of 
Rattlesnake  creek,  whereby  a  part  of  the 
current  was  diverted  to  the  left,  but  when 
this  OGCorred  cannot  be  determined  from  the 
evidence.  C.  M.  Foster,  as  plaintiffs  wit- 
ness, was  Interrogated  as  to  the  head  of 
East  fork  as  follows:  "What  is  there  In  the 
main  channel  of  Rattlesnake  creek  at  that 
point  to  divide  the  water,  if  anything?"  He 
answered:  "There  Is  floatwood,  and  I  think 
a  log,  and  willows  have  grown  np,  and  seem- 
ingly that  floatwood  and  log  has  spread  the 
waters  of  the  creek.  It  has  that  appear- 
ance." The  witness  first  saw  that  stream 
In  the  year  1900^  and,  as  we  understand  his 
testimony.  East  fork  was  then,  and  tot 
several  years  prior  thereto  had  been,  an 
existing  channel. 

[2]  When  that  branch  separated  from  Rat- 
tlesnake cre^  cannot  be  ascertained,  though 
it  seems  that  in  the  early  settlement  of  the 
country  the  East  fork  consisted  of  waters 
flowing  in  a  gulch,  and  it  then  bad  no  con- 
nection with  the  parent  stream.  East  fork 
has  undoubtedly  flowed  In  tbe  manner  Indi- 
cated for  a  longer  period  than  that  fixed  by 
the  statute  of  limitations  and  has  become  a 
permanent  stream.  Cott^  v.  Berry,  42  Or. 
593,  72  Pac.  584;  Harrington  v.  Demarls,  46 
Or.  Ill,  77  Pac.  608,  82  Pac.  14,  1  L.  R.  A. 
(N.  8.)  756. 

Tbe  evidence  tends  to  show  that  plaintiff's 
predecessors  in  Interest  had  for  many  years 
annually  cut  hay  from  section  36  in  town- 
ship 22  8.  of  range  32  E.,  but  that  neither 
they  nor  Ita  agents  bad  ever  made  any  ef- 
fort to  remove  from  tbe  channel  of  Rattle- 
snake creek  tbe  driftwood  and  log,  which, 
naturally  floating  therein  daring  a  flood,  had 
lodged,  without  the  help  of  either  of  the  de- 
fendants, causing  sediment  to  be  deposited, 
willows  to  be  propagated  at  that  place,  and 
water  to  be  diverted,  forming  tbe  East  fork. 

Various  estimates  of  the  relative  quanti- 
ties of  water  annually  flowing  in  tbe  East, 
Middle,  and  West  forks  were  made  by  wit- 
nesses who  appeared  for  the  parties;  but  the 
uncertainty  of  tbe  testimony  on  this  subject 
Is  apparent  from  a  perusal  of  the  transcript. 
;  This  obscurity  Induces  the  conclusion  that 
each  branch,  exc^t  possibly  the  West  fork, 
had  for  a  period  of  more  than  ten  years 
prior  to  tbe  commencement  of  tbls  suit  car- 
ried an  equal  quantity  of  water,  and  that 
In  decreeing  to  plaintiff  a  flow  in  the  West 
fork  of  more  than  one-tltlrd  of  the  volume 
of  Rattlesnake  creek  above  the  place  of  ei- 
ther diversion  an  error  was  committed. 

The  decree  viU  therefore  be  modified  as 
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ben  indicated;  tbe  d^oulants  to  recoTer 
tbefr  costs  and  dlsbareementfi  In  ttda  court, 
and  each  party  to  pay  Its  and  tola  own  costs 
and  dbtraiaements  In  the  court  below. 


FUBDT  T.  VAMKBUBEN. 
<SiipreiM  Court  of  Orccon.    Dec.  5,  IVll.) 

1.  AcooBO  AND  BATianionoir  (S  20*)— Flsad- 
nta— Bjeguunu. 

An  anawer,  in  an  action  tor  aerrlcet  xAi- 
dend  ander  a  coatract,  which  denies  the  mate- 
rial alletationa  of  the  complaint,  except  as  al- 
leged In  the  further  and  sqMiEate  answer,  which 
states  a  different  contract  and  an  accord  and 
satisfaction,  is  iosuffictent,  (or  defendant  can 
plead  the  general  issue  and  an  accord  and  satis- 
faction by  an  absolute  denial  of  the  contract, 
coupled  with  a  plea  of  accord  and  satisfaction 
of  plaintiff's  demand. 

[Sid.  NotSi^For  other  eases,  see  Accord  and 
BaUafaction,  Gent  Dlff.  HlU-KU;  Dec  Dig. 

2.  ConTBACIfl  (I  846*)— AonOHB  TOB  BBBVZOBB 

— FUUDIlfOS— IBBCTBS. 

A  defendant.  In  an  action  for  services  ren- 
dered  nnder  a  contract,  may  not,  under  a  gener- 
al denial,  show  that  the  services  sued  for  were 
rendered  gratuitonaly,  bat  that  d^ensa  most  be 
•pedally  pleaded. 

rSd.  Note.— For  other  cases,  see  Oontracts, 
Cent  Dig.  11  1718-1758;  Dea  Dig.  i  S4a.«] 

8.  Apfeal  and  I^bob  ({  1001*}— Vebdict— 
Conclusiveness. 


Under  Const  art  7,  I  8,  aa  amended  No- 
mi.  o.  7),  a  veidiet 
Bostained  by  evlduwe  cannot  be  distiubed  on 
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appeal. 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Error.  Cent  Dig.  18  8928-8934;  Dec.  Dig.  | 
1001.*3 

Appeal  from  Circuit  Court,  Grant  County ; 
Qeo.  H.  DbtIs,  Judge. 

Action  by  Jesse  T.  Purdy  egainBt  Jndaon 
JB.  Yankenren.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  AfBrmed. 

This  Is  an  iwtlon  to  recover  for  labor  and 
services.  Tbe  complaint  alleges,  in  sub- 
stance, that,  on  or  about  January  14,  1907, 
jOaintlfl  performed  labor  and  serrlces  for 
defendant  In  Grant  county.  Or.,  and  that 
defendant  promised  to  pay  therefor  $200, 
and  has  not  paid  the  same,  nor  any  part 
thereof,  and  condodes  with  a  prayer  for 
Judgment  for  |2G0.  wltb  interest  at  6  per 
cent  from  January  1^  1907.  The  answer 
denies  each  and  aveej  material  allesation  of 
the  complaint,  except  as  alleged  In  the  fnr- 
tber  and  separate  answer,  which  statei  that 
in  1006  and  1907  plolntlfl,  d^endont,  and 
Joy  A.  Higbee  were  residents  of  Idaho ;  that 
plaintiff  was  engaged  In  business  as  a  tim- 
ber locator  in  Grant  county,  Or.,  and  else- 
where; that  In  July,  1906,  plaintiff  agreed 
with  defendant  and  Higbee  that.  In  consider- 
ation of  their  Biding  to  him  pmona  who 
desired  to  enter  timber  lands  In  Grant  coun- 
ty, be  would  pay  to  them  f  100  for  each  per- 
Btm  so  sent  to  him,  and  by  him  located;  that 
d^endant  and  Higbee  Beat  fire  perBtma  to 


him.  all  of  whom  plaintiff  located  on  timber 
lands  in  Grant  county,  prior  to  January  14, 
1907,  and  that  plaintiff  thereby  became  In- 
debted to  defendant  and  Higbee  in  the  sum 
of  fSOO,  or  $200  eadi;  that,  on  or  about 
January  14,  1907,  plaintiff  located  the  de- 
fendant on  a  timber  claim  in  Grant  county. 
Or.,  and  his  labor  and  services  in  doing  so 
ere  those  mentioned  In  the  complaint  and 
were  rendered  and  performed  by  plaintiff 
for  defendant  in  full  payment  for  the  serr- 
ices  performed  by  defendant  for  plaintiff  In 
procuring  the  five  persons  to  enter  and  lo- 
cate timber  lands,  as  above  set  forth;  that 
plaintiff  then  and  there  accepted  the  servicoB 
and  iatmr  of  defendant  for  his  services ;  that 
defendant  accepted  the  services  and  labor 
of  plaintiff  for  defendant's  services.  The  re- 
ply denied  the  accord  and  satisfaction  plead- 
ed In  tbe  answer,  admitted  that  plaintiff  lo- 
cated defendant  on  a  timber  claim  in  Grant 
county,  as  alleged,  and  admitted  that  his 
services  In  so  locating  plaintiff  were  the 
labor  and  services  referred  to  In  the  com- 
plaint A  Jury  trial  was  had,  and  thoe  was 
a  verdict  and  judgmoit  for  plaintiff.  De- 
fmdant  appeals. 

Hicks  ft  Marks,  for  amwllant  Cattanach 
ft  Wood,  for  respondoit 

McBBlDB,  J.  (after  stating  the  facts  as 
abov^  [1,1]  The  vaUdlt?  of  defendant's 
objectkms  to  the  ruling  of  the  court  endud- 
Ing  certain  portions  of  his  evidence  htnges 
up<»  a  siitfle  proposition.  Could  be,  after 
pleading  an  accord  and  satisfaction,  as  Is 
done  here.  Introduce  evidence  tending  to 
show  that  plaintttTs  services  were  rendered 
gratuitously?  It  will  be  seen  that  defend- 
ant does  not  portttvely  deny  any  spedflc  al- 
legation of  the  complaint  He  denies  only 
such  OS  be  deems  material,  and  these  only 
In  Bo  far  as  they  axe  not  refwred  to  in  the 
answer.  In  other  words,  he  soys:  '^e 
contract  woa  not  as  plaintiff  states  It,  but 
SB  I  state  it"  Conceding  that  defendant 
had  the  right  to  plead  the  geoerol  lasoe,  and 
also  an  accord  and  satisfaction  of  the  daim, 
he  could  only  do  this  by  an  atMolute  denial 
of  the  cmtracti  coupled  with  a  plea  ot  ao> 
cord  and  satisfaction  of  the  plaintiff's  de- 
mand. The  pleading  In  the  case  at  bar  falls 
short  of  this.  The  defendant  could  not  In 
any  event  under  a  general  d^ilal,  introduce 
evidence  that  plslntUTs  Bervicee  were  ren- 
dered gratultoudy.  The  law  presumes  that 
services  performed  by  one  at  the  request  of 
another  are  performed  for  hire,  and  Implies 
a  promise  to  pay  for  them.  Lawson  on  Con- 
tracts, 8  43.  To  overcome  this  presumption, 
and  to  fairly  apprise  plaintiff  of  the  defense 
he  intended  to  interpose,  defendant  should 
have  pleaded  spedally  that  the  swvlces  were 
performed  gratuitously. 

[f]  Tbe  brief  of  defendant  contains  a  dls- 
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cuBSioii  ct  tbB  eWdence  sabmltted,  and  It 
must  be  confessed  that  the  erldmce  Is  ez- 
ceedlDgl;  contiradletorr  and  nnsatlsfactory ; 
bnt  there  was  evidence,  sofficient  to  submit 
to  a  Jni7,  wbidi  sustained  platntUTs  theory, 
and  the  Jury  bavli^  found  In  his  favor  we 
are  prohibited  by  section  8,  art  7,  of  the 
Constitution,  as  amended  November  8,  1910 
(Laws  1911,  p.  7),  from  disturbing  thMr  ver- 
dict 

The  Judgment  of  the  lower  court  Is  af- 
flnuedi 


MOUNTZ  V.  AFT. 
(Sapreme  Court  of  Colorado.   June  5,  1911.) 

1.  Continuance  (g  ?•)— Appeal  and  Ebbob 

(I  966»)— DiSCBETlON  OF  GOUBT— RSVIBW. 
Refusal  to  grant  a  continuance  rests  in 
the  diacretioD  of  the  trial  court,  and  is  revers- 
ible only  for  a  manifest  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Continaance, 
Cent  Dig.  H  17,  18:  Dec  Dig.  8  7;*  Appeal 
and  Error,  Cent  Dig.  {  3837;  Dec.  Dig.  fi 
9C6.*] 

2.  Continuance  (|  26*)— Gbound&-Ab8encb 
OF  Witness— Diligence— Application. 

A  party  knew  two  days  before  the  order 
setting  the  case  for  trial  two  weeks  later  that 
a  witness  had  left  the  state  to  visit  his  fa- 
ther, who  was  sick.  The  party  did  not  learn 
of  the  whereabouts  of  the  witness  until  six 
days  before  the  date  set  for  trial,  but  he  made 
no  application  tor  a  contioaance  until  the  date 
fixed  for  trial,  and  he  offered  no  excuse  why 
the  application  was  not  presented  earlier. 
Beld,  that  the  denial  of  the  application  was 
within  the  court's  discretion  under  the  rule 
that,  where  a  party  fails  to  exercise  reasooable 
dOigence  in  presenting  an  application  for  a 
continuance  after  becoming  aware  of  the  facta, 
it  should  he  denied. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  S§  74-93;  Dec.  Dig.  {  26.*] 

3.  Evidence  (8  543*)— Opinion  Evidence  — 
Value  or  Fabm  land  — Competency  or 
Wttnisses. 

An  experienced  farmer  who  visited  a  farm 
and  made  an  investigation  of  its  condition  and 
value,  and  a  surveyor  who  knew  from  observa- 
tion wliat  character  of  land  would  produce 
crops  and  what  would  not,  and  who  had  made 
an  exnminatioo  of  the  farm,  were  competent 
to  testify  to  its  value. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  S  2357;   Dec  Dig.  i  543.»] 

4.  Evidence  (S  543«)— Opinion  Evidence  — 
Value  of  Fabu  Land— CoMPETEncv  of 
Witnesses. 

A  farmer  who  had  lived  in  the  vicinity  of 
a  tract  of  land  for  several  years,  and  who  had 
platted  and  sold  land  in  the  neighborhood,  was 
competent  to  testify  to  tiia  value  of  the  tract. 

[Ed.  Note.— Foi  other  cases,  see  Evidence, 
0«nt  Dig.  §  2357;  Dec  Dig.  |  543.*] 

9.  Appeal  and  Ebrob  (}  1056*)— Review- 
Harmless  Erbob^Gxclusion  of  Evidence. 
Where,  in  an  action  for  fraud  in  indue- 
ing  an  exchange  of  lands,  the  evidence  cleaiv 
ly  showed  that  defendant  grossly  misrepresent- 
ed the  character  and  value  of  the  land  which 
he  conveyed  in '  exchange  for  plaintifTs  land, 
and  the  overwhelming  evidence  showed  that 
defendant's  land  was  practically  worthless,  the 
error  in  preventing  defendant  from  testifying 


as  to  the  value  of  fiie  lands  of  the  parties  was 

not  prejudicial  because  the  testimony  would 
not  have  changed  the  result 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
Error.  Cent  Dig.  H  4187-4193;  Dec  Dig.  i 
1056.*] 

6.  Appeal  and  Ebbos  (|  1030*>— Review— 
Habhless  Ebbob— Admission  of  Evidence. 

The  error,  if  any,  in  allowing  a  witness 
to  state  his  conclusions  not  relating  to  the  im- 
portant issues  in  the  case,  is  not  reversible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Esror,  Cent.  Dig.  SS  4153-4160;  Dec.  Dig.  i 
1050.*] 

7.  EXCnAHOB  OF  PBOPEBTT  (i  8*)— FBAUDn- 

LENT  Rbpbesentations— Damages. 

Where  an  action  Tor  fraad  In  indadng  an 
exchange  of  real  estate  was  tried  on  the  the- 
ory set  forth  in  the  complaint  that  the  dam- 
ages sustained  by  plaintiff  were  the  difference 
in  the  market  values  of  the  respective  tracts, 
and  defendant  accepted  such  Iheory,  without 
objection,  the  court  in  charging  on  the  meas- 
ure of  damages  properly  adopted  such  theory. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {  18 ;  Dec.  Dig.  8  8.*] 

&  Appeal  ahd  Ebbob  (6  8S2*)— Review — 
Estoppel  to  Allege  Ebbob— Tueobt  of 
Case. 

Where  a  cause  is  submitted  to  the  jury 
on  a  theory  adopted  and  acquiesced  in  by  both 
parties,  neither  will  be  heard  to  a>mplain  that 
it  was  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  8588;  Dec  Dig.  I  882.*] 

9.  Tbial  (I  i8W*)—InnBUCTions— Bequests— 
Necessitt. 

Error  cannot  be  predicated  on  an  instruc- 
tion not  sufficiently  full  or  explicit  in  the  ab- 
sence of  a  request  for  a  proper  instruction  sap- 
plying  the  omtssions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  628;  Dec.  Dig.  i  250.*! 

10.  Appeal  and  B^ror  d  1047*)— Retikw- 
Habhless  Ebbob  —  RuuiroB  as  to  Evi- 
dence. 

A  party  has  the  tight  to  require  the  trial 
court  to  observe  the  usual  rules  of  evidence  iir 
the  trial  of  a  case,  whether  the  facts  are  In 
slight  or  serious  dispute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4146-4152;  Dec  Dig.  | 
1047.*] 

Appeal  from  District  Court,  Otno  Coun- 
ty; C.  S.  Essex,  Judge. 

Action  by  Henry  A.  Apt  against  U  J. 
Mountz.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

O.  Q.  Hess,  for  appellant  H.  U.  Minor 
and  Paul  M.  North,  for  appellee. 

OABBBBT,  J.  The  parties  to  this  appeal 
exchanged  real  estate.  The  tract  which 
appellee  owned  Is  located  at  Bocky  Ford,  in 
this  state,  while  the  land— a  quarter  section 
_whl<di  appellant  exchanged  therefor,  is  lo- 
cated Is  the  state  of  Kansas,  about  32  mllen 
southeast  of  Dodge  City.  The  appellee  did 
not  see  the  Kansas  property,  neither  did 
he  know  anything  regarding  Its  value  or 
character,  and  relied  upon  the  representa- 
tions of  the  appellant  with  respect  to  Its 
value  and  the  character  of  its  soil.  Some 
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time  after  the  trade  mn  aonennunated,  the 
appellee  learoed  that  the  Kansas  land  waa 
not  aa  represented,  and  brought  auit  for 
damagee  against  the  appellant  The  trial 
resnlted  In  a  verdict  and  jadgmant  tta  the 
plaintiff.  In  the  siun  of  $1,800,  from  which 
tbe  defendant  has  appealed. 

[1]  The  first  point  made  bis  eounael  is 
that  fJie  court  erred  in  rtfusiitc  an  applica- 
tion for  a  continuance.  Tbe  ruling  com- 
plained of  was  not  erroneoua.  The  action  of 
a  trial  court  in  refusing  an  arollcatlon  for 
continuance  is  a  matter  of  discretion  with 
that  tribunal,  and  Is  rererdble  only  in  case 
of  manifest  abuse  of  such  discretion.  Byera 
V.  HcPhee,  4  Colo.  204;  Banker  H.  A  U. 
Co.  T.  Allen,  20  Colo.  App.  801,  78  Pac.  1070; 
Keegan  t,  Donnelly.  11  Cola  App.  81, 62  Pac 
292;  Michael  t.  MUls,  22  Colo.  488^  45  Fae. 
429. 

[1]  From  the  record  and  affldarlt  filed  in 
support  of  the  motion  for  a  continuance,  it 
appears  that  <m  January  6,  1008,  tbe  cause 
was  set  for  trial  for  a  day  two  we^  from 
that  date.  Tbe  ground  for  the  continuance 
was  on  account  of  the  absence  of  a  witness. 
Two  days  b^ore  the  order  setting  tbe  case 
for  trial,  the  defen<bint  knew  that  the  wit- 
ness had  departed  from  the  state  and  bad 
gone  to  Ohio,  where  his  father  was  ilL  He 
states  in  bis  affidavit  that  be  did  not  know 
his  whereabouts 'until  January  14th,  when 
lie  was  informed  ■  that  the  date  whan  the 
witness  would  return  was  uncertain  on 
account  of  tbe  condition  of  his  father.  With 
full  knowledge  of  all  these  facta,  apiAlca- 
tion  for  a  continuance  was  not  made  until 
tbe  day  tbe  case  was  set  for  trial,  namely, 
January  20th.  No  excuse  la  offered  why 
the  application  was  not  presented  at  an 
earlier  dat&  Where  a  party  falls  to  ex- 
ercise reasonable  diligence  In  presenting  an 
application  for  continuance  after  he  Is  aware 
of  the  facts  upon  which  his  application  Is 
based,  It  should  be  denied.  Michael  v.  Mills, 
supra;  9  Cyc.  134. 

tS]  The  next  point  made  Is  that  tbe  court 
erred  In  permitting  plaintiff  and  a  witness 
in  his  behalf  to  testify  as  to  tbe  value  of 
the  Kansas  land,  wlthoot  sbowfng  that  tbey 
were  qualified  to  give  such  testimony.  Ac- 
cording to  the  claim  of  plaintiff,  the  defend- 
ant bad  represented  tbe  Kansns  tract  to  be 
worth  S12.50  per  acre;  that  it  was  a  ricli, 
candy  loam  soil,  covered  by  a  solid  mat  of 
buffalo  grass;  and  that  it  would  produce,  If 
cultivated,  large  and  profttable  crops  of 
com,  alfalfa,  wheat,  and  other  grains.  Plain- 
tiff, after  tbe  trade  was  consummated,  vis- 
ited tbe  land  with  a  surveyor  who  lived  at 
Dodge  City.  Tbe  latter  Is  the  witness  above 
referred  to.  Plaintiff  testified  that  the  land 
consisted  principally  of  sandhills;  that  there 
were  about  five  or  six  acres  of  level  land; 
that  there  were  places  where  the  sand  was 
drifted  five  or  six  feet  In  depth;  that  there 
was  very  little^  if  anything;  growing  on  the 


land  that  stock  would  eat;  and  that,  on  ac- 
count of  Its  sandy  character.  It  could  not  be 
cultivated  with  profit.  Plaintiff  was  an 
ocp^^ced  farmer,  ^e  surveyor  testified 
tbat  the  soil  was  sand  and  sandhills,  with 
a  few  little  valleys  between ;  tbat  ttaere  were 
probably  five  or  ten  acres  of  level  land; 
tbat  the  land  would  produce  nothing;  ttiat 
if  broken  up,  the  wind  would  drift  the  sand 
and  cover  tbe  crops.  He  had  lived  in  that 
locality  for  about  four  years,  and  knew  from 
obsttvation  what  character  of  land  would 
produce  ctosb,  and  what  would  not  The 
testimony  of  both  tbe  ^intiff  and  the  sur- 
v^or  was  further  to  the  effect  that  the  land 
was  practically  valueless,  or  not  worth  more 
than  the  government  price,  fl^  per  acre. 
A  witness  having  personal  knowledge  of  the 
character  of  a  piece  of  land*  and  who,  from 
experience  or  obeervaticm,  knows  what  char- 
acter of  land  will  produce  tvops,  and  what 
will  not  is  competent  to  form  an  Intelligent 
estimate  aa  to  its  value  for  agricultural  par^ 
poses.  Applying  this  role,  we  think  it  is 
dear  that  the  witnesses  were  qualified  to 
give  an  opinion  regarding  the  value  of  the 
Kansas  tract 

[4]  it  is  also  urged  that  a  witness  for 
plaintiff  was  permitted  to  testify  to  iJie 
value  of  the  Rocky  Pord  land  without  being 
qualified.  It  appears  that  this  witness  was 
a  farmer;  that  he  had  lived  In  the  vicinity 
of  Rocky  Ford  for  several  years,  and  had 
platted  and  sold  land  In  that  neighborhood. 
We  think  this  disclosed  aufilclent  qualifica- 
tion to  permit  him  to  give  his  testimony. 

[B]  The  defendant  was  asked  if  he  knew 
what  the  Kansas  land  was  worth  at  the 
time  he  traded  It  to  tbe  plaintiff.  He  was 
also  asked  If  he  knew  what  the  Rocky  Ford 
land  was  worth  at  that  time.  Objections 
were  Interposed  to  each  of  these  questions, 
and  sustained.  We  think  the  defendant 
should  have  been  allowed  to  answer  these 
questions;  bat  the  record  affirmatively  shows 
that,  If  he  had,  the  result  of  the  trial  would 
not  have  been  different  from  what  It  was. 
The  testimony  with  respect'to  the  value  and 
character  of  the  Kansas  land  was  over- 
whelmingly to  the  effect  that  It  was  prac- 
tically valueless.  Aside  from  this,  when  we 
consider  tbe  real  Issue  of  fact  upon  which 
the  value  of  this  land  depended,  It  Is  ap- 
parent that  the  ruling  of  the  court  In  not 
permitting  the  defendant  to  give  his  esti- 
mate of  Its  value  In  dollars  could. not  have 
prejudiced  him.  The  testimony  and  cir- 
cumstances are  such  that  there  can  be  no 
doubt  but  that  defendant  grossly  misrepre- 
sented its  character  and  value.  Certainly 
plaintiff  would  not  have  knowingly  traded 
his  land,  well  worth  $2,000,  for  a  quarter 
section  of  sandhills.  He  claimed  the  de- 
fendant had  represented  to  him  that  the 
soil  of  the  Kansas  tract  was  a  good,  rich, 
and  sandy  loam,  and  would  produce  good 
crops.  In  addltl<m  to  the  testimony  of  plain- 
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tiff  and  the  snrreTor  u  to  tbe  ch&racter  of 
this  land,  there  was  the  testimony  of  an- 
other witness,  who  had  visited  It,  whose 
erldence^  from  the  description  given,  tended 
even  more  strongly  to  establish  Its  worth- 
less character.  Defendant  tiad  been  upon 
the  land  and  testified  as  to  its  character  and 
soil.  Its  Talae  for  agrlcnltoral  purposes 
(and  It  Is  not  claimed  that  it  was  ralnable 
for  any  other)  depended  principally  upon 
whether  crops  could  be  raised  thereon,  or 
whether  it  consisted  of  sandhills  and  drift- 
ing sand.  If  of  the  latter  character,  it  was 
patent  to  any  one  that  it  was  of  little  valne. 
Necessarily,  from  the  verdict  returned,  the 
jury  resolved  the  question  of  fact  with  re- 
spect to  the  character  of  the  soil  fn  favor  of 
plaintiff,  and  we  might  add  from  the  tes- 
timony could  not  have  found  otherwise;  so 
that  it  is  apparrat  the  defendant  was  not 
precluded  from  giving  any  testimony  which 
could  have  changed  the  result  or  have  as- 
sisted the  jury  In  determining  its  value.  The 
testimony  with  respect  to  the  Hocky  Ford 
land,  as  stated  by  several  witnesses,  waa  to 
the  effect  that  It  was  fully  worth  the  sum 
which  the  defendant  had  represented  the 
Kansas  tract  to  be  worth;  so  that  whatever 
answer  the  defendant  might  have  made  to 
the  questioiis  objected  to  could  not  possibly 
have  changed  the  result  Error  without 
prejudice  will  not  work  a  reversal. 

[8]  A  witness  for  plaintiff  testified  to  the 
conversation  between  the  parties  at  the  time 
the  trade  was  made,  and  also  to  the  terms 
and  conditions  upon  which  it  was  closed. 
It  is  contended  that  the  court  required  or 
permitted  the  witness  to  state  his  conclu- 
sions with  respect  to  this  conversation.  This 
might  be  a  serious  questlcm  were  it  not  for 
the  fact  that  the  important  Issues  between 
the  parties  were  the  value  and  character  of 
the  Kansas  land,  and  the  representations  of 
the  defradant  on  that  subject.  The  error 
complained  of  did  not  nUtft  to  either  of 
these  questions. 

[7]  The  final  question  urged  is  that  the 
court  did  not  correctly  Instruct  the  Jury  as 
to  the  measure  of  damages.  On  this  sub- 
ject the  court  instructed  the  Jury  to  the  ef- 
fect that,  If  they  found  the  issues  in  favor 
of  the  plaintiff,  then.  In  determining  his 
damages,  they  should  take  into  considera- 
tion the  reasonable  market  value  of  the  re- 
spective tracts  of  land.  This,  It  Is  claimed, 
was  erroneous,  for  the  reason  that  the  meas- 
ure of  damages  was  the  difference  between 
the  value  of  the  Kansas  land  at  the  date 
of  the  trade  and  its  value  as  represented  to 
be.  The  pleadings  did  not  present  this  ques- 
tion. The  complaint  was  framed  upon  the 
theory  that  the  damaftes  sustained  by  plain- 
tiff was  the  difference  In  the  market  values 
of  the  respective  tracta.  The  defendant  by 
bis  answer,  without  objection,  accepted  this 
theory  of  the  complaint.   Both  parties  tried 


the  esse  upoB  this  thewy.  At  no  time  did 
the  def«ndant  object  to  it  as  not  beiag  cor- 
rect; and  very  properly  the  court  instruct- 
ed the  Jury  on  the  theory  of  tbe  case  as 
outlined  by  tiia  plAadli^  and  v^aa  whldi 
it  was  tried. 

[I]  Where  a  cause  Is  submitted  to  a  Jury 
upon  the  theory  adopted  and  acquiesced  in 
by  the  parties,  neither  will  be  heard  to 
complain  that  It  was  moneoua.  De  St 
Aubin  V.  Marshal  Field  ft  Co,  37  Colo.  414, 
62  Pac  19». 

[I]  It  is  also  claimed  that  the  Instruc- 
tion under  consideration  was  not  suffldently 
explicit  and  that  the  other  instructions  were 
faulty,  because  the  court  should  have  in- 
structed the  jury  on 'the  law  governing  an 
action  for  deceit  Ihror  cannot  be  predi- 
cated on  the  inatmction  on  the  subject  of 
damages  for  the  reasons  given.  It  is  not 
claimed  that  the  other  instructlonfl  were  er- 
roneous. If  any  of  them  were  not  sufficient- 
ly full  or  explicit  or  If  further  tnstmctions 
were  desired  on  the  law  of  deceit  the  de- 
fendant should  have  made  requests  cover- 
ing these  omissions.  He  did  not  We  have 
repeatedly  deeded  that  mere  nondirection 
Is  not  error,  unless  the  proper  Instruction 
was  tendered  and  refused.  Sandbe^  v.  Bot- 
sUdt  48  Colo.  97,  lOe  Fae.  418;  Donley  v. 
Bailey,  48  Colo.  878,  110  Faa  66. 

The  judgment  of  the  district  court  la  af- 
firmed. In  a£Brmlng  the  Judgment,  however, 
we  must  not  be  understood  as  luridlns  that 
errors  in  the  trial  ot  a  cause  can  be  com- 
mitted with  impunity. 

[1B1  A  party  has  a  right  to  have  the  trial 
court  observe  the  usual  rules  ot  evidence, 
whether  the  facts  are  In  alight  or  serious 
dispute.  Oolo.  Midland  Ry.  Go.  v.  McQarry, 
41  Colo.  808,  92  Pac  915.  Captious  objec- 
tions to  the  Introduction  of  testimony  fre- 
quently compel  the  reversal  of  meritorious 
cases;  but  wba%,  as  in  the  case  at  bar, 
it  Is  clear  beyond  queetion  that  errors  com- 
mitted at  the  trial  did  not  prejudice  the 
rights  of  the  complaining  party,  and  that 
the  verdict  and  judgmeat  ar^  witbont  doul}^ 
correct  they  will  be  disregarded  on  review. 

Judgm^it  affirmed. 

GAUPBELL,  a  Jh  and  HILI^  Jt  concur. 


COLUMBIA  SAVINGS  &  LOAN  ASS'N  v. 

CAMERON. 
(Supreme  Court  of  Colorado.   Oct  2,  1911.) 

AFPEAL  and  EbBOB  1001*)— ViBDXGt— COX- 

CLUSIVENESS. 

A  judgment  Bustalned  by  sufficient  evldoice 
will  not  be  disturt>ed,  where  tiw  errois  aasigned 
inToIve  only  the  evidence. 
[Ed.  Note.— For  other  eases,  ses  Appeal  and 

Error,  Dec.  Dig.  S  1001.*] 

Error  to  Pueblo  County  Conit;  Frank  O. 

Mlrlck,  Judge. 
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Action  between  the  ColtimblA  Savliigs  Sc 
Loan  AModatifn  and  0.  H.  Ouilinm.  11ter« 
was  a  ladgmeot  for  tlie  lattw,  a&A  tin  for- 
mer brin^  error.  Affirmed. 

J.  Norman,  Harry  B.  Kelly,  and  Cbarles 
H.  Haines,  for  plaintiff  In  error.  James  A. 
Park,  for  defendant  In  error. 

PUB  CURIAM.  Tba  tnan  assigned  In- 
TolTO  only  tl»  erldeno^  and  a  discnssion  of 
tbat  wonld  but  result  In  an  affirmance.  We 
are  sattafled  that  there  Is  sufficient  In  the 
erldence  to  anstaln  the  Jndgmait*  and  it  la 
Uierafore  affirmed. 

Jndgmoit  affirmed. 


EPLBT  T.  PEOPIiB. 
(Snpreme  Goort  of  Colorado.   Not.  6»  1911.) 

3.  CanoKAi.  Law  <H  688^  1101*M>onTinu- 
ANCB— Discretion  or  Coubt. 

RnllDgs  on  applicationB  for  a  continuance 
mt  In  tit9  diseietion  of  the  trial  court,  ana 
will  not  be  disturbed,  nnkai  there  has  been  an 
abase  of  discretion. 

[Ed.  Note.— For  other  casaa,  aee  Orimlnal 
Law.  CeoL  Dir.  {1  1311,  80U-SM8;  De&  Dig. 
H  6^,  llBl.*r  "  ^ 

2.  CaiMiNAL  Law  ({  608*)— OonninjiJCOS— 
DxBcamon  of  Coitbt. 

Denial  of  a  contiauance  on  A%  troand  Uiat 
accnoed's  cooaiel  was  mtraged  In  another  court, 
and  had  not  had  an  opportunitr  to  prepare  for 
the  trial,  was  within  the  court's  discretion, 
where  it  did  not  appear  why  accused  did  not 
procure  counsel  at  the  oonn^  seat,  or  in  ad- 
joining cities,  or  other  counsel  than  the  one 
selected,  the  choice  hsTing  been  made  with 
knowledge  tbat  he  was  engaged  in  such  other 
court,  and  where  the  offense  chai^^d  was  not 
srave. 

IBd.  Note.— For  other  cases,  see  Criminal 
Law.  Ceut  Dig.  I  1335 ;  Dec  Dig.  S  59a*] 

S.  Cbjiokal  Law  (|  1114*}— BvinBHCB— Ob* 

jBonoNB— Review. 

Where  the  printed  abstract  of  the  record 
fails  to  show  any  objections  to  evidence,  the 
admisBlon  thereof  is  not  reriewable. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2831 ;  Dec.  Dig.  |  1114.*] 

4.  iNTOXICATINa  LiqiTOBS  (f  239*)— DVIPEirCE 
— iHSTBDCnOKB. 

Where,  on  a  trial  for  selling  liquor  in  an- 
tisaloon  territory,  the  evidence  showed  only 
■ales  on  three  days  after  the  territory  had 
become  antlmlooB  territory,  and  before  the  fil- 
ing of  the  infonaatkm,  and  not  barred  by  lim- 
itations, and  the  court  charged  tbat  the  pros- 
ecution must  prove  a  sale  on  or  about  the  date 
charf;ed.  a  oharsw,  authorizing  a  conviction  if 
defendant  sold  liquor,  and  that  the  date  of  the 
sale  was  not  material,  was  not  objectionable 
as  allowing  a  conviction  for  an  offense  barred 
by  limitatfoos,  or  for  a  sale  made  prior  to  the 
time  the  territory  became  nntisaloon  territory, 
or  after  the  filing  of  the  Information,  though 
such  an  instructi<Hi  should  limit  the  act  as  oc- 
carriug  within  the  period  of  limitations,  and  be- 
fore the  date  of  toe  filing  of  the  Information. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
^noiB.  CanC  Dig.  ||  881-847;  Dec.  Dig.  f 


5.  CBiMiirAL  Law  ^  82!^)— InsTBUonoirft— 

CoiTSTBTTOnOK. 

Instructions  must  be  considered  as  a  whole 
in  determining  their  correctness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1900;  Dec  Dig.  |  822.*] 

6.  OBnniTAi,  Law  (|  867*)— Tebiii«»iit  of 

AOCUBBD— VfteGHT. 

The  jury,  in  detcxmhdnff  the  wei^t  of  the 
testimony  of  accused,  may  consider  his  demean- 
or on  the  stand. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  1  857.*] 

Error  to  Larhner  Oonn^  Court;  Fred  W. 
StOTor,  Judge. 

Austin  E^l^  was  convicted  of  selling  In- 
toxicating Hqnors  In  anttsaloon  terrltfury,  and 
be  brings  error.  Affirmed. 

Stark  ft  Bfartln,  for  plaintiff  in  rarer. 
John  T.  Bamett,  At^.  Gml  (Elmer  L.  Brodb 
of  cooDsel),  for  the  People. 

BJHj,  J.  The  plaintiff  in  error  was  con- 
victed of  selling  Intoxicating  liquors  in  anti- 
saloon  territory.  He  brings  the  case  here  fOr 
review  upon  error. 

It  is  urged  that  the  court  erred  In  refusing 
to  grant  a  continuance  for  the  purposes  of 
allowing  the  defendant  to  secare  counsel  and 
prepare  for  trial.  He  was  arrested  on  Sep- 
tember 8,  1909,  arraigned  upon  the  same 
day,  pleaded  not  guilty,  and  his  trial  was 
set  for  September  8tb  following.  While  the 
record  brought  up  does  not  disclose  the  fact, 
he  was  evidently  admitted  to  ball,  or  allowed 
to  go  upon  his  own  recognisance ;  for  bla  af- 
fidavit shows  that  he  was  In  Denver  between 
that  date  and  September  8th,  the  date  on 
which  his  case  was  set  for  trial.  On  the 
morning  of  the  8th,  when  his  case  was  called 
for  trial,  he  appeared  in  person  and  by  coun- 
s^,  and  filed  his  motion  for  a  contlnuonoe, 
which  stated,  as  reasons  ther^or,  that  he 
was  not  served  with  the  information  until 
the  3d  day  of  September.  1009;  tbat  be  bad 
not  had  sufficient  time  within  which  to  pre- 
pare for  his  def mse ;  that  he  had  not  been 
served  with  a  copy  of  the  information,  and 
was  wholly  unprepared  to  proceed  with  the 
trial ;  that  by  reason  of  the  fact  that  be  had 
not  been  served  with  a  copy  of  the  Informa- 
tion, he  did  not  know  its  contents,  so  as  to 
intelllgaitly  acquaint  his  counsel  with  the 
crime  with  which  he  was  charged;  that  since 
the  time  itf  his  arrest  until  the  date  set  for 
trial  two  l^al  holidays  had  Intervened,  and 
upon  acconnt  thereof  he  was  unable  to  em- 
ploy counsel  until  the  afternoon  of  Tuesday, 
September  7th;  that  his  counsel  was  engaged 
in  a  hearing  before  the  United  States  Circuit 
Court  of  Appeals  on  said  8th  day  of  Septem- 
ber; that  his  counsel  had  not  been  able  to  re- 
ceive a  copy  of  said  Information,  and  was 
wholly  unprepared  to  proceed  with  the  trial 
of  the  cause.  This  motion  was  supported,  by 
an  affidavit  of  the  attorn^,  a  rssident  of  the 
city  of  Denver,  also  one  by  the  defendant. 
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These  affidATlts  were  practically  a  repetition 
of  the  statements  in  the  motion,  with  no  fur- 
ther details  or  reasons  set  forth  In  either. 

[1]  The  matter  of  granting  a  continuance 
Is  largely  In  the  discretion  of  the  trial  court, 
depending  upon  the  showing  made,  including 
the  gravity  of  the  offense,  and  other  matters 
necessary  to  be  considered,  and,  unless  there 
is  an  abuse  of  such  discretion,  Its  rulings 
will  not  furnish  grounds  for  reversal.  Byers 
T.  McPhee  et  al.,  4  Colo.  204 ;  Roberts  v.  Peo- 
ple. 9  Colo.  458, 13  Pac.  630;  Jarvis  v.  Shack- 
lock.  60  III.  378;  Graff  v.  Brown,  86  111.  89; 
Baumberger  v.  Arff,  96  Cal.  261,  31  Pac.  53. 

[2]  It  is  very  questionable  whether  this 
motion  presents  any  reason  why  the  defend- 
ant should  have  been  allowed  any  continu- 
ance at  all,  other  than  to  suit  the  conven- 
ience of  certain  counsel  whom  he  desired  to 
have  represent  hfm.  There  are  no  facts  giv- 
en why  the  defendant  was  entitled  to  the 
services  of  any  particular  counsel,  or  why 
his  case  could  not  have  been  defended  by  any 
counsel  of  ordinary  ability.  There  are  no 
facts  presented  why  the  defendant  could  not 
have  secured  counsel  in  his  home  city  of  Ft. 
Collins,  the  county  seat  of  a  large  county,  a 
dty  of  considerable  population,  and  unques- 
tionably possessed  of  a  very  able  bar  of  con- 
siderable number;  likewise  the  adjoining  cit- 
ies of  Longmont,  Lovelaud,  Greeley,  and  Boul- 
der, all  of  which,  it  is  common  knowledge, 
have  a  great  many  excellent  attorneys;  and 
we  must  assume,  in  the  absence  of  a  showing 
to  the  contrary,  that  In  the  exercise  of  ordi- 
nary diligence  during  the  lengtlb^of  time  al- 
lowed that  the  services  of  many  excellent  at- 
torneys could  have  been  secured.  We  do  not 
menu  by  this  that  a  defendant  Is  not  enti- 
tled, ordinarily,  to  the  counsel  of  his  choice, 
and  district  attorneys,  as  well  as  the  courts. 
In  the  exercise  of  a  sound  discretion,  should 
try  to  arrange  cases  so  that  counsel,  as  far 
as  consistent,  can  be  accommodated  In  this  re- 
spect; but  we  cannot  say  that  there  was  an 
abuse  of  discretion  upon  the  refusal  of  the 
court  to  grant  him  a  continuance  for  this 
reason,  without  any  showing  why  be  should 
have  done  so,  when  bis  own  statemraits  are 
to  the  effect  that  he  left  his  home  dty,  and 
many  others  Intervening,  and  came  to  the 
city  of  Denver,  and  procured  the  services  of 
one  counsel  only,  who.  It  appears,  upon  the 
day  set  for  trial  in  Ft.  Collins  was  engag- 
ed in  the  trial  of  another  cause  In  the  fed- 
eral courts  in  the  city  of  Denver,  and  that 
he  knew  he  would  be  thus  engaged  when  he 
employed  him,  and  without  any  showing  to 
the  trial  court  as  to  why  he  should  have  been 
entitled  to  the  services  of  this  particular 
counsel,  or  in  what  manner  bis  rights  would 
not  have  been  protected  by  securing  the  serv- 
ices of  other  counsel,  who  could  have  ap- 
peared at  that  time.  There  is  no  showing 
that  he  attempted  to  secure  other  counsel, 
even  In  Denver,  other  than  the  one  who,  it 
Appears,  was  employed  for  the  purpose  of 
presenting  hia  motion  for  a  continuance,  and 


who  the  record  shows  continued  in  the  case 
thereafter,  and  conducted  the  defense,  it 
will  be  observed  that  the  counsel  desired  bad 
not  theretofore  been  retained  and  relied  upon 
to  conduct  the  defense,  and  the  case,  as  the 
record  shows,  was  not  of  a  complicated  char- 
acter, involving  extraordinary  skill  or  ability 
upon  behalf  of  counsel.  The  offense  charged 
is  not  grave,  and  there  Is  no  showing  of  any 
fact  in  the  motion  for  rehearing,  wherein  the 
defendant's  rights  were  In  any  manner  prej- 
udiced, jeopardized,  or  neglected  by  failure 
to  grant  this  continuance.  To  the  contrary, 
the  record  discloses  that  the  counsel  who  did 
appear  and  defend  appears  to  have  been  per- 
fectly able  and  competent  to  present  and  take 
care  of  the  defendant's  side  of  thla  conten- 
tion, and  we  are  unable  to  believe  that  the 
defendant's  tights  were  injected  in  this  re- 
spect 

[3]  The  second  contention  nrged  pertains 
to  tbe  admission  of  the  testimony  to  estab- 
lish that  the  dty  of  Ft  Collins  was  antisa- 
loon  territory.  It  is  stated  In  the  brief  of  the 
plaintiff  in  error  that  this  testimoDy  was  ad- 
mitted, over  the  objections  of  the  defendant 
Tbe  Attorney  General  contmds  that  no  prop- 
er or  competent  objections  were  made  to  any 
of  this  testimony.  The  printed  abstract  of 
the  record  falls  to  show  that  any  objections 
were  made  to  it  The  question,  therefore.  Is 
not  properly  before  us  for  consideration. 

[4,  S]  Complaint  is  made  to  the  giving  of 
instruction  No.  4.  It  reads:  "The  exact  date 
of  the  sale,  if  any,  is  not  material,  and  need 
not  be  proven  as  alleged;  the  gist  of  the  of- 
fense b^ng  the  unlawful  sale,  and  not  tbe 
day  when  it  was  made.  If  you  find  and  be- 
lieve from  tbe  whole  evidaice  in  the  case  that 
tbe  material  allegations  have  been  proven  be- 
yond a  reasonable  donbt  you  should  convict 
the  defendant  In  such  case,  and  If  you  do  not 
so  find  and  believe  from  the  evldoice,  beyond 
a  reasonable  doubt  yon  should  give  the  de- 
fendant the  benefit  of  the  donbt  and  acqnit 
him."  It  Is  contended  that  no  provision  waa 
made  In  this  Instruction  protecting  the  rights 
of  the  defendant  under  the  statute  of  limita- 
tions, nor  In  the  event  that  the  sale  was 
made  prior  to  the  time  that  Ft  Collins  be- 
came antlsaloon  territory;  that  under  this 
instruction  the  Jury  was  Justified  In  finding 
the  defendant  guilty,  though  the  sale  was 
made  years  before  the  time  alleged  In  the  ta- 
formatlon;  also  that  the  defendant  could 
have  been  found  guilty,  If  the  sale  was  made 
after  the  filing  of  the  Information.  We  can- 
not agree  with  any  of  these  contentions.  Tbe 
instructions  must  be  considered  as  a  whole. 
Instruction  No.  3  advises  the  Jury  as  to  the 
material  allegations  in  the  information  which 
must  be  proved,  as  mentioned  in  Instructloii 
No.  4.  No.  3,  In  part,  reads  aa  follows:  "Tbe 
material  allegations  which  the  people  muat 
prove  beyond  a  reasonable  doubt  are  that  the 
defendant,  on  or  about  the  17th  day  of  last 
August,  within  this  dty,  count?,  and  state, 
did  unlawfully  s^  •  •  •  and  also  that 
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the  dty  of  Ft  Collins  was  then  and  there 
antisalooD  territory."  The  jury  wese  further 
told  that  no  fme  Instruction  covers  all  the 
law ;  also  that  tbey  most  find  from  the  eT^ 
dence  beyond  a  reasonable  doubt 

The  only  evidence  of  any  sale  by  the  de- 
fendant was  as  to  sales  made  on  August  17th 
and  23d  or  24th,  so  that  the  Jury  could  not 
have  been  minted  as  to  the  sales  referred  to ; 
no  other  was  attempted  to  be  established  by 
the  evldrace.  Hence,  under  the  instructions, 
the  Jury  could  not  have  found  the  defendant 
guilty  of  making  a  sale  at  a  date  barred  by 
the  statute  of  limitations,  or  prior  to  the 
time  that  Ft  Colling  became  antlsaloon  ter- 
ritory, or  subsequent  to  the  filing  of  tiw  in- 
formation, for  the  reason  that  there  was  no 
evldoice  before  them  luran  which  such  a  ver^ 
diet  could  have  been  reached.  While  it  is 
true  that  Instructions  of  this  kind,  which  ad- 
vise that  the  time  is  Immaterial,  should  limit 
It  within  the  period  of  the  statute  of  limita- 
tions on  the  one  side,  and  the  date  of  the  fil- 
ing of  tbe  information  on  the  other,  and  that 
In  certain  cases  it  would  be  prejudicial  error 
by  a  failure  so  to  do,  yet  we  do  not  think  the 
defendant  was  in  any  manner  prejudiced  by 
the  court's  failure  to  do  so.  In  addition,  had 
he  desired  to  have  the  question  of  time  more 
speciflcally  defined,  it  was  his  privily  to 
have  offered  instructions  upon  that  subject; 
not  Imvlng  done  so,  and  being  in  no  way 
prejudiced  upon  account  of  this  instruction 
(even  though  it  was  technically  erroneous), 
be  has  no  reastm  to  complain  concerning  it 
Our  views  concerning  the  eCTect  of  this  in- 
fitmction  under  the  facts  of  this  case  are,  in 
substance,  approved  In  the  following  cases: 
Phillips  State  (Tex.  Cr.  App.)  45  8.  W.  709; 
<'ommonweaIth  v.  Cobb  ft  Another,  14  Gray 
(.MasE.)  57;  Ferguson  t.  State,  52  Neb.  432, 
72  N.  W.  600,  66  Am.  St  Rcp.  612;  State  v. 
Fry  et  al.,  67  Iowa,  475,  25  N.  W.  738;  State 
V.  Williams.  13  Wash.  835,  43  Pac.  15;  State 
v.  Thompson.  10  Mont.  649,  27  Pac.  849; 
State  V.  Harp.  31  Ean.  496,  3  Pac.  432. 

[6]  Complaint  is  also  made  to  the  glviiw  of 
instruction  Xo.  8,  which  refers  to  the  fact 
that  the  defendant  had  testified  as  a  witness 
in  his  own  behalf,  and  that  In  determining 
the  weight  to  he  given  his  testimony  the  jury 
had  the  right  to  take  that  fact  and  his  de- 
meanor upon  the  stand,  etc.,  Into  considera- 
tion. The  caa»  of  Banks,  v.  State,  2  Okh  Cr. 
339,  101  Pae  610,  and  Hitchell  t.  State,  2 
Okl.  Cr.  442.  101  Pac.  1100,  are  dted  to 
sustain  the  defendant's  position.  Whatever 
may  be  the  ruling  In  other  jurisdictions,  the 
substance  of  this  instruction  was  approved 
by  this  court  in  tbe  case  of  Boykln  v.  People, 


22  Colo.  496,  46  Pac  419,  -when  this  matter 
was  thoroughly  gone  Into,  and  the  entire 
question  discussed.  We  find  no  prejudicial 
error  in  this  respect. 

The  judgment  is  affirmed. 

Affirmed. 

UUSSEB  and  OABRIGUES,  JJ^  concur. 


EPLBX  T.  PEOPLE. 
(Supreme  Court  of  Colorado.   Nov.  6,  1811.) 

Error  to  Larimer  County  Court;  Fred  W. 
Stover,  Judge. 

J.  A.  Epuy  was  convicted  of  selling  Intox- 
icBtlnff  liquors  in  antlsaloon  territory,  and  he 
brings  error.  Affirmed. 

Stark  &  Martin,  for  plaintiff  In  error,  John 
T.  Bamett,  Atty.  Oen.  (Ehner  L.  Brock,  of 
counsel),  for  the  People. 

HILL,  J.  The  plaintiff  In  error  was  convict- 
ed of  selling  intoxicating  liquors  in  aQtisaloon 
territory.  He  brings  the  case  here  for  review 
upon  error. 

It  is  agreed  between  counsel  that  the  facta 
and  the  assignments  of  error  in  this  case  are 
practically  identical  with  those  in  case  No. 
6,987,  entitied  Austin  Epley,  Plaintiff  in  Er- 
ror, V.  People  of  tlie  State  of  Colorado,  Defend- 
ant in  Error,  119  Pac.  163.  decided  at  this  term. 
The  cases  were  argued  together. 

For  the  reasons  stated  in  the  case  above  re- 
ferred to,  the  judgment  in  this  case  ia  affirmed. 

Affirmed. 

UnSSEB  and  GARRIOUES,  JJ.,  concur. 


EPLBT  V.  PEOPLE. 
(Supreme  Court  of  O^orado.  ^ov.  6^  1911.) 

Error  to  Larimer  County  Court;  Fred  W. 
Stover,  Judge.  .     ,    -    „.     .  ■ 

C-  L.  Epley  was  convicted  of  selling  u^on- 
cating  ligaors  in  antlEaloon  territory,  and  he 
brings  error.  Affirmed. 

Stark  ft  Martin,  for  plaintiff  in  error.  John 
T.  Bamett,  Atty.  Gen.  (Elmer  Lu  Brock,  of 
counsel),  for  the  Peoi^e. 

HILL,  J.  The  plaintiff  In  error  was  con- 
victed of  selling  intoxicnting  liquors  in  anti- 
saloon  territory.  He  brings  the  case  here  for 
review  upon  error.  ,       ^  «_-»- 

It  ia  agreed  between  counsel  that  the  tacts 
and  the  assienments  of  error  in  this  case  are 
practically  identical  with  those  in  case  No.  6,- 
987,  entitled  Austin  Epley,  Plamtiff  in  Error, 
V.  People  of  tbe  State  of  Colorado,  Defendant 
In  Elrror,  119  Pac.  183,  decided  at  this  term. 
The  cases  were  ai^ued  together. 

For  the  reasons  stated  in  the  case  above  re- 
ferred to,  the  jodgment  in  this  case  is  affirmed. 

Affinned. 

MUSSER  and  GARRIGUES,  JJ.,  concur. 
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BULL  tt  «L  T.  DOSS  BROS.  ELBOTBIO 
CONST.  CO. 
(Sopreme  Ctrart  of  Colonido.    Nov.  6,  1811.) 
Ap»al  and  EtaBOB  (I  781*)  —  Pathbrt  or 

JUDOlfXNT  —  VOLURTABT  PaTUHT  —  DX8- 
HISSAI.. 

Where  a  defendant,  who  Baed  ont  a  writ  of 
errot  to  review  an  adTene  judgment  docketed 
b;  plaintiff,  u  authorised  by  Code  Clr.  Proc  | 
2S1,  secured  a  lupersedeaa  Btayiug  execution, 
and  plaintiff  took  no  steps  to  collect  the  Judg- 
ment, a  payment  by  defendant  of  the  Judgment 
was  voluntary,  tboogb  made  to  make  it  more 
convmient  b>  cany  on  bis  bnslnew.  and  the 
writ  muat  be  dismlHsed  on  plaintiff^s  idea  in 
bar. 

[Ed.  Note.— For  other  casea,  lee  Appeal  and 
Error,  Dec.  Dig.  f  781.*J 

Error  to  District  Court,  City  and  County 
of  Decver;  Oreele;  W.  Wbitford,  Judge. 

Action  by  the  Doss  Bros.  Electric  Con- 
struction Company  against  Cora  F.  Bull  and 
another.  Tliere  was  a  Jndsment  for  plain- 
tiff, and  deCendantB  bring  wtot.  Writ  dis- 
missed. 

W.  W.  Dsl^  for  plalntilBi  in  error.  Mnr^ 
rar  ft  Ingeraoll  and  H.  Wendell  Stepliais, 
for  def aidant  in  wror. 

WHrm,  J.  March  21,  1910,  tbe  defend- 
ant in  errctr,  u  plaintiff  below,  recovered  a 
Judgment  against  j^alnUffis  in  error,  and 
two  days  tbereaftw,  in  order  to  malce  the 
same  a  lien  nixm  the  real  property  of  the 
Judgment  debtors,  caosed  a  transtxipt  of  tbe 
doclcet  entry  of  snch  Judgment  to  be  filed 
with  the  recorder  of  the  city  and  county  of 
DttiTer,  as  provided  by  section  261,  Code 
ClT.  Proa  (B.  8.  190S).  April  16,  1010,  the 
Judgment  debtors,  OlaiatUCs  In  enror,  Innn^t 
the  cause  bore  for  review,  anidled  for,  and 
secured,  a  supersedeas,  staying  the  ezecutifm 
of  the  Judgment.  Thereafter,  on  August  22, 
1911^  plaintiff  in  error  paid  the  Judgment, 
and  had  tbe  lame  satisfied  of  record. 

Defendant  In  error  has  filed  a  idea  In 
bar,  and  moves  to  dismiss  the  writ,  for 
the  reason  that  plaintiffs  In  error  voluntari- 
ly paid,  satisfied,  and  discharged  the  Judg- 
ment Plaintiffs  In  error  maintain  that 
the  paymoit  and  satisniction  d  the  Judg- 
ment was  under  duress  or  compulsion,  and 
tbertfore  constitutes  no  bar  to  the  prosecn- 
tiott  of  the  writ  of  error.  We  are  unable  to 
concur  in  this  vlev  of  the  matter.  Dtfend- 
snt  In  error  did  nothing  except  that  which 
the  L^islature  antlMwlsed  it  to  d&  It  made 
no  iUegsl  exactions  of  i^alntUTs  in  vror;  In- 
deed, no  demand  irtiatever.  At  Che  time  no 
execution  could  have  Issued  upon  the  Judg- 
ment The  siqjiersedeas  stayed  all  proceed- 
ings to  collect,  so  the  Judgment  lloi,  though 
listing,  was  nonenforceable.  It  wui  no  more 
tncnmbcmt  upon  plaintiffs  In  error  to  at  that 
time  satisfy  the  Judgment  than  to  liquidate 
an  incumbrance  b^ore  it  became  due,  volun- 
tarily placed  upon  their  property.  In  either 


event,  It  might  be  to  theCr  toterest  or  con- 
venience to  80  do.  Tb^  were  engaged  In 
buying  and  selling  real  estate,  and  negotiat- 
ing loans  thereon,  and.  In  order  to  more  cod- 
venlently  carrr  on  that  particular  buslnalis^ 
saw  fit  to  saw:r  the  Jodgnunt  end  remove 
the  lien  created  thereby.  This  did  not  con- 
stitute duress. 

Tbe  facts  of  this  case  bring  It  dearly  wttb- 
in  the  principle  announced  In  Hawthorne, 
Trustee  in  Bankruptcy,  v.  Hendrie  &  Bolthoff 
Ufg.  ft  Sup.  Co.,  60  Colo.  S42.  116  Pac.  122; 
Bums  V.  NaU.  M.,  T.  ft  L.  Co.,  47  Colo.  557. 
106  Pac.  830;  Knowles  v.  Harrington,  45 
Colo.  346,  101  Pac.  408;.  Floyd  v.  Cochran,  24 
Colo.  489,  52  Pac.  676;  Atkinson  v.  Tabor,  7 
Colo.  19S,  197,  8  Pac.  64. 

Thp  plea  In  bar  Is  therefore  sustained,  and 
the  writ  of  error  dismissed. 

Writ  dismissed. 

liUSSEB  and  HILL,  JJ.,  concur. 


LONDONER  v.  CITY  AND  COUNTY  OF 
DENVER  «t  al. 

(Supzeme  Court  ot  Colorado.   Nov.  22,  ISUJ 

1.  MuiTiciPAi.  Corporations  (|  22S*>— Acoui- 
sznoN  OF  Pabks  —  CoHsnrunOHAi.  Au- 

THOBCTT. 

Cnder  Const  art  20,  relating  to  the  city 
and  coan^  ot  Denver,  and  conferring  on  flie 
people  thereof  every  power  possessed  by  the 
Legislature  in  the  making  of  a  charter,  the  peo- 
ple of  the  dty  and  county  of  Deqver  may  adopt 
a  dutrter  contalninc  provisloas  for  die  purchase 
or  condemnation  of  lands  for  parks  and  park- 
ways, and  the  payment  therefor  in  whole  or  in 
part  by  assessments  made  on  property  within 
districts  medally  benefited,  notwithstanding  the 
provision  In  section  1  empowering  the  mnnlci- 
pality  to  construct,  condemn,  and  purchase  wa- 
terworks, light  plants,  power  plants,  transporta- 
tion systema,  and  other  public  utilitiea,  Uie  pro- 
vision not  measuring  the  extent  and  limitation 
of  tbe  power  to  ao^tiro  lands  for  other  pablio 
purposes. 

[Ed.  NotSu— For  otiier  cases,  see  Mnnidpal 
Co^ntloos,  Cent  Dig.  H  ai6'622;  Dec.  Dig. 

2.  Municipal  CoRFOBATioira  (|  04*>— Imis- 

UTIVB  AUTBOBITT. 

The  legislative  authority  over  municipal  cor- 
porations is  plenary,  except  as  limited  by  the 
federal  or  state  Constitutions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  166,  157;  Dec. 
Dig.  f  64.«] 

S.  EhaKBHT  Domain  (|  7*)— Rioht  to  Exa- 

dBB  POWBB  TO  GONDBUN  PROPBBTT. 

The  right  to  appropriate  private  property 
to  public  uses  lies  dormant  until  l^islatlve  ac- 
tion is  had,  pointing  out  the  occasions,  modes, 
conditions,  and  agendes  for  Its  appropriations. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  24-26;  Dec.  Dig.  f  7.*] 

4.  EuiNBNT  Domain  ^  41*)  — Public  Pux- 

POBBO— Pabkb. 

The  acquisition  of  lands  for  parin  is  for 
a  public  purpose,  and  a  mnnidpal  corporation 
may  be  empowered  to  condemn  land  (or  such 
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porpoM  At  eo«t  of  property  witkU  diitriets 
■pedallj  twB^tod      the  impTOTtniMitiL 

[Ed.  Note— For  other  cases,  eee  Bmiiwit  Do- 
main, Dec  IMg.  i  41.^ 

B.  AvwKAi.  AND  Ebbok  (|  700*)  —  OnxanoKB 

RSTHWABIX— IHICATVBIAI.  QlTBBTIONB, 
A  salt  to  restrain  the  cooncil  of  Uie 
cit7  and  county  of  DeBver  from  passing  an  onll- 
oance  for  the  acgulaitlou  of  lands  lor  parks  and 
parkways  was  dismissed  after  denial  of  an  In- 
junction. Peodins  a  writ  of  error  the  city 
council  In  good  faith  iMused  the  ordinance.  No 
application  was  made  to  the  Sapreme  Court  for 
a  stay,  and  no  ■  stay  was  issued  axalnst  the 
conncil  peDdine  the  determination  of  the  writ. 
Seld,  that  the  Sapreme  Court  must  dismiss  the 
writ  of  error  on  the  facts  being  brought  to  its 
attention  by  a  plea  in  bar,  since  it  could  not 
nullify  the  legtMatlve  action  of  the  coundl,  and 
since  a  reversal  could  accomplish  nothing. 

[Ed.  Note.— For  other  cases,  «e  Appeal  and 
Frior,  Cent.  Dig.  H  47,  31S2.  488B,  4SM:  Dec. 
Dig.  i790.»]    •  "  • 

ICosser  and  Gabbert,  JJ.,  dimating  in  part 

En  Banc  Error  to  District  Ckrart,  City 
and  County  of  Denver;  Greeley  W.  Whit- 
ford,  Judge. 

Action  by  Wolfe  Londoner  against  the 
City  and  County  of  Denrer  and  others. 
There  was  a  Judgment  of  dismissal,  and 
plalntifC  brings  error.  Plea  In  bar  snstaln- 
«d,  and  vrit  of  error  dismissed. 

O.  N.  Hilton  and  0.  V.  Mead,  for  plalntlflt 
In  error.  Henry  A  lindsley,  G.  Q.  Bleb* 
mond,  and  F.  W.  Sanborn,  for  defendants  In 
«rror. 

WHITE,  J.  The  city  and  county  of  Den- 
rer  Is  a  maolclpal  corporation  created  by 
and  under  the  proYisions  of  article  20  of  the 
Btate  Constitution.  March  29, 1901,  It  adopt- 
ed a  charter  which  divides  its  territory  into 
four  park  districts,  and  places  them  under 
the  control  of  a  park  commission  composed 
of  fire  commissioners.  It  authorizes  the 
park  commission,  with  the  approval  of  the 
mayor,  upon  certain  conditions  hereinafter 
stated,  to  select  and  acquire  by  purchase 
or  condemnation  proceedings,  In  the  name  of 
the  city  and  county,  for  the  use  of  any  such 
park  district,  lands  therein  for  parks  and 
parkways,  to  be  iwid  for,  either  In  whole 
«r  In  part,  by  special  assessments  upon  the 
real  estate,  excepts  parks,  parkways,  and 
streets,  comprising  such  district  Sections 
©2,  324,  825,  326,  327,  and  828.  By  section 
827  of  the  charter  the  paik  commission,  be- 
fore acquiring  any  such  real  estate  or  is- 
suing bonds  for  park  purposes.  Is  required 
to  prepare  a  map  of  the  district,  and  ap- 
portion the  estimated  cost  of  the  proposed 
Improvement  on  the  asseasable  real  estate 
situate  therein,  In  pro[>ortlon  to  the  braeflts 
accruing  thereto  in  consequence  of  the  es- 
tablishment of  such  parks  or  parkways  In 
such  district,  in  accordance  with  rules  there- 
for adopted  by  the  park  commission,  as  It 
may  seem  ]ust  end  reasonable;  and  to  give 
published  notice  for  10  days  "to  the  owners 


of  the  real  estate  to  be  assessed  of  the  pro- 
posed purchase  or  condenmatlon,  with  a 
deacriptkm  of  the  lands  to  be  acquired,  the 
estimated  cost,  the  number  of  installmraits 
and  time  In  which  the  assessments  will  be 
IMyable,  the  rate  of  lnt««st  on  unpaid  In- 
stallments, the  rules  adopted  by  the  commis- 
sion for  apportioning  the  benefits,  as  afore- 
said, and  the  time,  not  less  than  ninety  days 
after  the  first  publication,  when  the  ques- 
tion of  the  proposed  purchase  or  condemna- 
tion will  be  considered  by  the  commission; 
that  said  map  and  all  proceedings  of  the 
commission  are  on  file  and  can  be  seen  and 
examined  by  any  person  Interested  during 
business  hours,  within  said  period  of  nine- 
ty days,  at  the  office  of  the  secretary  of  said 
commission,  and  that  all  complaints  and  ob- 
jections that  may  be  made  In  writing  by 
owners  of  any  real  estate  to  be  assessed 
will  be  heard  and  determined  by  the  com- 
mission before  final  action  of  the  commis- 
sion in  the  premises."  The  section  furthw 
provides  that  "the  commission  shall,  at  the 
time  specified  or  thereafter,  consider  all  such 
complaints  and  objections^  and  may  modify 
or  confirm  their  apportionments,  and  shall 
finally  determine  whether  said  lands  shall  be 
acquired  for  said  purpose;  but  It  within  the 
time  above  spedfled,  a  remonstrance  shall 
be  filed  with  the  secretary  of  said  com* 
mission,  subscribed  by  owners  of  twenty-five 
per  crait.  in  area  of  the  real  estate  which  is 
to  be  assessed,  then  the  proposed  purchase 
or  condemnation  shall  not  be  mad^  and  the 
proceedings  shall  not  be  renewed  for  one 
year  thereafter,"  The  section  also  provides 
that  "the  finding  of  the  council  by  ordinance 
that  such  notice  was  duly  given,  or  that 
such  remonstrance  was  or  was  not  filed,  or 
was  or  was  not  subscribed  by  the  required 
number  of  owners  aforesaid,  shall  be  conclu- 
sive in  evety  court  or  other  trlbunaL"  Cer> 
tain  sections  of  the  charter  make  It  incum- 
bent upon  the  park  commission,  when  the 
cost  of  any  park  site  or  parkway  Is  defi- 
nitely determined,  to  file  with  the  city  clerk 
a  certified  statement  blowing  the  cost  of 
the  improvements,  the  apportionment  there- 
of upon  each  lot  or  tract  of  land  to  be  as- 
sessed; and  requires  the  clerk  thereupon, 
by  advertisement  for  Ip  days  in  some  news- 
paper of  general  circulation  published  In 
the  municipally,  to  notify  the  owners  of 
the  real  estate  to  be  assessed  that  the  Im- 
provements have  been  or  are  about  to  be 
completed  and  accepted,  specifying  the 
whole  cost  of  the  improvements  and  the 
share  apportioned  to  each  lot  or  tract  of 
land;  and  that  any  complaints  or  objections 
that  may  be  made  in  writing  by  such  own- 
ers and  filed  with  the  clerk  within  00 
days  from  the  first  publication  of  such  no- 
tice will  be  heard  and  determined  by  the 
proper  municipal  authorities  at  a  time  des- 
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Ignated  In  the  notice  and  before  tbe  passage 
by  the  dtj  coancll  of  any  ordinance  assess- 
ing: tlie  cost  of  such  improvements.  Sets 
tloDS  298,  299.  300,  328. 

Under  these  provisions  of  tbe  diarter,  pro- 
ceedings were  initiated  to  acquire  lands 
for  parks  and  parkways.  In  that  portion  of 
the  mnnidpallty  known  as  the  "Hast  Den- 
ver Park  District"  The  park  commlGBlon 
compiled  with  section  827,  and  published  the 
preliminary  notice  required  thereby.  There- 
upon certain  protests  against  the  Improve- 
ments from  property  owners  within  the  dis- 
trict were  filed.  Including  one  by  plaintiff  in 
error.  The  park  commission  on  the  day  des- 
ignated In  the  notice  tberefor  beard  and 
considered  the  protests  and  complaints  fil- 
ed, and  found,  among  other  things,  that 
sufficient  remonstrances  had  not  been  made 
and  filed  as  provided  by  the  charter  to  de- 
feat the  park  improvements  proposed,  and 
thereupon  finally  determined  to  acquire  tbe 
lands  described  In  the  notice  for  tbe  pur- 
poses designated.  The  pork  commlsdon 
thereafter  certified  to  tbe  council  of  the 
municipality  tbe  protests  and  complaints 
aforesaid  and  the  proceedings  and  findings 
relating  thereto  for  such  action  as  might  be 
incumbent  upon  the  council  to  do  and  per- 
form iu  tbe  premises.  Thereupon  plaintiff 
la  error,  for  himself  and  all  ottiers  similar- 
ly situated,  brought  an  action  to  restrain 
the  city  council  from  passing  cm  ordinance, 
which  It  was  alleged  it  was  about  to  do, 
making  findings  that  the  notice  to  the  prop- 
erty owners  as  required  by  section  327  of 
the  charter  had  been  duly  given;  that  re- 
monstrances subscribed  by  the  owners  of  25 
per  cent.  In  area  of  the  real  estate  proposed 
to  be  assessed  for  the  coat  of  acquiring  the 
designated  lands  for  parks  and  parkways 
had  not  been  filed  with  the  secretary  of  the 
park  commission  within  the  time  specified 
In  the  notice,  or  at  all.  Plaintiff  also  sought 
In  the  action  to  restrain  all  the  defendants 
In  error  from  proceeding  farther  in  the 
premises. 

The  complaint  sets  forth  some  of  the  pro- 
visions of  the  charter,  the  notice  given  by 
Llie  park  commission  as  provided  by  section 
827,  and  cbarges  that  the  rules  therein  adopt- 
ed by  tbe  park  commission  for  apportioning 
the  benefits  to  the  real  estate  within  the  dis- 
trict, and  the  apportionment  made  under  said 
rules  of  the  estimated  cost  of  tbe  proposed 
Improvements,  are  inequitable  and  unjust, 
and  that  Irregularities  and  Inaccuracies  ex- 
ist In  the  notice  given,  and  In  connection 
with  the  giving  of  the  same,  alleges  tbe  filing 
of  protests  and  remonstrances  by  property 
owners  sufficient,  if  rightly  counted,  to  de- 
feat the  improvements,  the  wrongful  permis- 
Plon  by  the  park  commission  to  property 
owners  to  withdraw  therefrom,  and  the  In- 
rluslon  of  certain  allied  nonassessable 
Itiiids  within  the  district  in  determining  the 
area  of  the  real  estate  included  in  tbe  pro- 
tests to  the  ana  to  be  asseased  for  the  im- 


prorements,  and  otlier  Irregolarltiaa  in  the 
proceedings  of  the  park  commission  upon  its 
determination  of  the  matters  raised  by  the 
notice,  th0  protests,  remonstrances,  and  with- 
drawals filed  thereunder,  and  that  tbe  city 
and  county  of  Draver  has  no  power  to  ac- 
quire lands  for  parks  or  parkways  by  con- 
demnation proceedings,  or  to  acquire  the 
same  by  purchase,  except  by  a  vote  of  the 
taxpaying  electors  first  approving  and  order- 
ing a  bond  Issue  therefor,  and  that  the  char- 
ter provisions  appar^tly  vesting  such  pow- 
er in  the  municipality  are  in  violation  of  the 
Constitution.  A  demurrer  was  int^posed  to 
the  complaint,  sustained  by  tbe  court,  and 
tbe  cause  dismissed.  The  plaintiff  brings  the 
case  here  on  error,  and  seelcs  a  reversal  of 
the  Judgment'  Tbe  Important  propositions 
presented,  the  only  ones  we  deem  necessary 
to  consider,  will  be  disposed  of  in  the  uHler 
we  deem  most  conveuirait. 

[1]  1.  Plaintiff's  contention,  as  to  the  lack 
of  power  In  the  municipality  to  acquire  lands 
for  parks  or  parkways  by  condemnation  pro- 
ceedings, or  by  purchase,  except  upon  a  vote 
of  the  taxpaying  electors  therein  approving 
and  ordering  a  bond  Issue  therefor,  Is  based 
upon  the  assumption  that  section  1  of  article 
20  of  the  Constitution  measures  the  extent 
and  limitation  of  the  power  of  tbe  city  and 
county  of  Denver  in  acquiring  lands  for 
parks  and  parkways.  We  are  of  the  opin- 
ion that  the  assumption  Is  not  well  based. 
In  Denver  v.  Hallett  34  Colo.  393,  416,  83 
Pac.  1066,  we  exiwessly  held  that  the  lim- 
ited grant  of  power  contained  in  section  1 
of  article  20  of  the  Constitution  is  not  the 
only  power  possessed  by  the  muuldpallty. 
We  therein,  on  pages  398  and  399  of  34  Colo., 
on  page  1068  of  83  Pac,  said:  "The  state- 
ment contained  In  the  first  section  was  not 
intended  to  be  an  enumeration  of  powers  con- 
ferred, but  simply  tbe  expression  of  a  few 
of  tbe  more  prominent  powers  which  munici- 
pal corporations  are  frequently  granted. 
The  purpose  of  the  twentieth  article  was  to 
grant  home  rule  to  I>enTer  and  the  other  mu- 
nicipalities of  the  state,  and  it  was  Intended 
to  enlarge  the  powers  beyood  those  usually 
granted  by  tbe  Legislature;  and  so  It  was 
declared  in  tbe  article  that  until  the  adop- 
tion of  the  new  charter  by  the  people  that 
the  charter  as  it  then  existed  should  be  the 
charter  of  the  municipality,  and,  further, 
that  the  people  of  Denver  fdiall  always  have 
the  exclusive  power  of  malidng,  altering,  re- 
vising, or  amending  their  charter,  and,  far- 
ther, that  the  charter,  when  adopted  by  the 
people,  should  be  the  o^anlc  law  of  the  mu- 
nicipality and  should  supersede  all  other 
charters.  It  was  intended  to  confer,  not  only 
the  powers  specially  mentioned,  but  to  be- 
stow upon  the  people  of  Denver  every  power 
possessed  by  tbe  L^lslatare  In  tbe  making 
of  a  charter  for  Denver."  By  that  dedslou 
we  determined  that  the  powers  enumerated 
in  section  1  of  article  20  of  tbe  Conatltntton 
do  not  constitute  a  limitation  of  the  powers 
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conferred  on  the  muuieipallty ;  and,  moreov- 
er, the  article  conferred  upon  8uch  people 
"every  power  possessed  by  the  Legislature  In 
the  making  of  a  charter  for  Denver."  It  Is 
equally  certain  the  article  neither  enumer- 
ates nor  withholds  the  power  to  purchase 
land,  or  to  exercise  the  right  of  eminent  do- 
main by  the  municipality  in  acquiring  the 
same  for  parks  and  parkways,  and  the  pay- 
ment therefor  by  collections  based  upon  as- 
sessments npon  the  lands  specially  benefited 
by  the  public  Improvement  There  being  no 
constitutional  limitation  on  the  exercise  of 
these  powers  by  the  municipality,  it  neces- 
sarily follows  that  the  people  of  the  city  and 
county  of  Denver,  on  whom  was  "conferred 
every  power  possessed  by  the  Legislature  in 
the  making  of  a  charter  for  Denver,"  could 
therein  grant  or  withhold  such  powers. 

[2]  It  Is  elementary  that,  exc^t  as  limit- 
ed by  the  federal  or  state  ConstltutloD,  the 
legislative  authority  over  municipal  corpora- 
tions is  supreme  or  plenary.  It  is  "a  legis- 
lative function  to  determine  what  power 
shall  be  granted,  what  withheld,  and  what 
restrictions  shall  be  imposed  In  the  exercise 
of  the  powers  granted."  Denver  v.  Hallett, 
supra;  DlUon  on  Munc.  Corp.  {S  9,  44. 

[3]  It  Is  equally  certain  that  "the  right  to 
appropriate  private  property  to  public  uses 
lies  dormant  in  the  state,  until  legislative 
action  is  had,  pointing  out  the  occasions,  the 
modes,  conditions,  and  agencies  for  its  ap- 
propriations. Private  property  can  only  be 
taken  pursuant  to  law;  but  a  legislative  act 
declaring  the  necessity,  being  the  customary 
mode  In  which  that  fact  is  determined,  must 
be  held  for  this  purpose,  'the  law  of  the 
land,'  and  no  further  finding  or  adjudication 
con  be  essential,  unless  the  Constitution  of 
the  state  has  expressly  required  it." 
Cooley's  Const.  Llm.  pp.  759,  760. 

[4]  The  acquisition  of  lands  for  parks  Is 
unquestionably  for  a  public  purpose,  and  la 
so  conceded.  Likewise,  "It  Is  now  the  gen- 
erally accepted  rule  that  a  public  park  Is  a 
special  benefit  to  the  locality  or  part  of  the 
dty  In  which  It  Is  established ;  and  Its  cost, 
to  the  extent  of  such  special  benefits,  may  be 
assessed  against  the  property  specially  bene- 
fited. •  •  •  The  propriety  of  apportion- 
ing the  tax  according  to  the  special  benefits 
received  Is  unquestionable."  Hamilton  on 
the  Law  of  Spec.  Assess.  H  256,  257 ;  Page 
&  Jones  on  Tax.  by  Assess.  SS  307,  350,  357. 
We  therefore  conclnde  that  the  people  of 
the  city  and  county  of  Denver,  when  making 
a  charter  for  the  municipality,  had  the  pow- 
er to  write  therein  provisions  for  the  pur- 
chase of  lands,  or  for  the  exercise  of  the 
I>ower  of  eminent  domain  In  acquiring  lands 
for  parka  and  parkways,  and  the  payment 
therefor,  in  whole  or  in  part,  by  collections 
arising  from  assessments  made  upon  the 
property  within  the  districts  specially  bene- 
fited by  the  improvemrats,  and  that  the  char- 
»«r  provisions  in  that  reqiect  ar»  consUtn- 
tionoL 


2.  The  charter  provisions  authorize  the 
board  of  park  commissioners  to  initiate  the 
public  improvements  In  question,  and  .to  final- 
ly determine  whether  the  lands,  necessary 
therefor,  shall  be  acquired,  subject,  liow- 
ever,  to  the  vrlll  of  the  owners  of  a  certain 
percentage  In  area  of  the  real  estate  to  be 
assessed  for  the  cost  thereof,  to  annul  that 
authority  by  expressing  their  disapproval  of 
the  proposed  improvements  within  a  desig- 
nated time.  It  therefore  follows  that,  until 
the  property  owners  have  by  their  nonaction 
approved  or  by  their  action  disapproved  the 
proposed  improvements,  the  power  to  pro- 
ceed lies  in  abeyance.  However,  as  the  mat- 
ters npon  which  the  findings  here  sought  to 
be  restrained  pertain  to  questions  prelim- 
inary in  their  nature,  they  do  not  affect  the 
constitutional  rights  of  any  party  in  Inter- 
est. They  might  have  been  dispensed  with 
by  the  lawmaking  power,  and  full  authority 
vested  In  the  park  commission,  or  other 
city  authorftlee,  to  acquire  the  lands  and 
make  the  proposed  Improvement  without  any 
preliminary  proceedings  whatever.  As  said 
in  Londoner  v.  Denver,  210  U.  S.  373,  379,  28 
Sup.  Ct.  708,  711  (62  L.  Ed.  1103):  "The 
Legislature  might  have  authorized  the  mak- 
ing of  improvements  by  the  city  council 
without  any  petition."  It  is  ordinarily  a 
legislative  function  to  create  special  taxing 
districts  and  to  cha^e  the  cost  of  a  local 
Improvement  therein  In  whole  or  in  part  on 
the  property  benefited  In  proportion  to  the 
benefits  thereto.  Webster  v.  Fargo,  181  U. 
S.  3&4,  21  Sup.  Ct.  623,  45  L.  Ed.  912.  And 
the  charter  of  the  city  and  county  of  Den- 
ver, adopted  in  obedience  to  an  express 
mandate  of  the  Constitution  of  the  state, 
with  respect  to  municipal  matters.  Including 
the  creation  of  taxing  districts  for  local  im- 
provements and  special  assessments  for  the 
cost  of  the  latter,  has  all  the  force  and  ef- 
fect of  an  act  of  the  Legislature.  The  East 
Denver  Park  District  was  so  created  and 
the  proposed  improvement  authorized.  Un* 
der  these  circumstances,  the  only  constitu- 
tional right  possessed  by  the  property  owner 
as  to  the  making  of  the  proposed  improve- 
ment Is  to  a  hearing  npon  the  question  of 
what  Is  termed  the  "apportionment"  of  the 
tax;  1.  e.,  the  amount  of  the  tax  which  he 
Is  to  pay.  Volgt  v.  Detroit,  184  U.  S.  115.  22 
Sup.  Ct  337,  46  L.  Ed.  459;  Goodrich  .v. 
Detroit  184  U.  S.  432,  22  Sup.  Ct  397.  46 
L.  Ed.  627.  This  constitutional  right  Is  fully 
protected  by  the  notice  which  Cliarter,  S§ 
299,  828,  "requires  shall  be  given  by  the 
city  clerk  and  the  proceedings  in  accordance 
therewith,  aflord  the  owners  fall  oppor- 
tunity to  be  heard  on  the  question  of  assess- 
ments against  their  property."  Denver  v. 
Dumars,  33  Colo.  94,  101, 80  Pac.  114.  There- 
fore, since  the  right  to  a  preliminary  notice 
of  the  intention  of  the  municipal  authorities 
to  acquire  the  lands  necessary  for,  and  to 
make  the  public  improvement  and  likewise 
fbe  right  of  tbe  iwoper^  ovneia  to  itop  the 
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proposed  ImproTement  by  nnnonstrances  filed 
within  a  designated  time,  Is  purely  statutory, 
and  could  have  been  dispenBed  with  by  the 
lawmaking  power,  authority  existed  In  the 
latter  to  designate,  In  the  charter  adopted, 
the  sole  body  or  tribunal  anthortzed  to  con- 
clusively determine  whether  the  required 
notice  "was  duly  given,  or  that  such  a  re- 
monstrance was  or  was  not  filed,  or  was  or 
was  not  sutwcrlbed  by  the  required  uuiober 
of  owners."  Page  A  Jones  on  Tax.  by  As- 
seas.  H  779,  811 ;  Olds  v.  Brie  City.  70  Pa. 
380,  883.  It  la  well  established  that  as  to 
all  statutory  proceedtogs  or  acts  essential  to 
the  validity  of  local  Improvements,  excepting 
those  that  are  necessary  to  constitute  due 
process  of  law  or  to  comply  with  other  con- 
stitutional prerequiattes.  "the  same  power 
(legislative)  which  prescribes  them  is  com- 
petent to  declare  that  their  nonobservance 
shall  not  be  fatal  to  the  validity  of  the  tax 
and  that  no  inquiry  may  be  made  concern- 
ing them."  Chase  v.  Trout,  146  Cal.  880,  869, 
80  Pac.  81;  In  the  Matter  of  Kleman.  62 
N.  T.  457.  In  Scranton  v.  Jermyn,  166  Pa. 
107,  110,  111,  27  Atl.  66,  the  law  under  con- 
sideration authorized  dty  councils  by  ordi- 
nance to  direct  the  paving  of  streets,  etc., 
but,  if  the  cost  thereof  was  to  be  paid  by 
the  abutting  property  owners,  certain  condi- 
tions were  attached  to  the  manner  of  the  ex- 
efcise  of  the  municipal  authority,  one  of 
which  was  that  the  paving,  etc.,  shall  be 
petitioned  for  by  a  majority  of  the  owners, 
or  the  owners  of  the  majority  of  the  feet 
front  on  the  street.  'A  section  of  the  same 
law  provided  that,  where  the  paving  had 
been  petitioned  for,  '^e  passage  by  coun- 
cils of  any  ordinance  directing  the  paving, 
*  *  *  shall  be  held  to  be  conclusive  of 
the  fact"  that  the  necessary  majority  of 
owners  have  petitioned  for  it  It  yme  said: 
"Under  these  provisions  of  the  statute  the 
only  defense  upon  this  point  open  to  a  prop- 
erty holder  against  a  municipal  dalm  for 
paving  Is  that  there  was  no  petition.  The 
affidavit  of  appellant  does  not  set  up  any 
such  defense.  On  the  contrary,  it  expressly 
avers  that  there  was  a  petition,  but  it  was 
not  signed  by  a  majority.  That  fact  waa 
not  open  to  dispute.  The  argument  of  ap- 
pellant on  this  branch  of  the  case  is  really 
an  argument  against  the  policy  of  such  a 
provision.  With  that  we  have  nothing  to  do. 
The  language  of.  the  act  is  perfectly  plain, 
and  can  have  but  one  Interpretation."*  "The 
Legislature  (In  this  Instance  the  i>eopIe  of 
the  municipality)  has  the  authority,  so  Ipng 
as  constitutional  rights  are  not  Invaded,  to 
provide  In  special  proceedings  what  ques- 
tions may  be  tried  by  the  courts,  and  what 
not"  Denver  v.  Dumara,  supra.  To  the 
same  effect  la  Page  &  Jones  on  Taxation 
by  Assessment,  |  795.  Analogous  In  prin- 
ciple, and  announcing  the  like  doctrine.  Is 
Denver  t.  Londoner,  83  Colo.  104,  80  Pac. 
117,  which  was  carried  to  the  Snprone 
Court  ct  tha  United  BtatM»  vher*  in  haa- 


doner  v.  Denver,  supra,  it  is  said:  "The 
Legislature  might  have  authorlaed  the  mate- 
Ing  of  improvements  by  the  dty  council  with- 
out any  petition.  If  It  chose  to  exact  a  pe- 
tition as  a  security  for  wise  and  Just  action. 
It  could,  •  •  *  accompany  that  petition 
with  a  provision  that  the  council,  with  or 
without  notice,  ^ould  determine  finally 
whether  it  had  been  performed.  In  the 
same  opinion  we  find  the  following:  "It  la 
contended,  however,  that  there  was  wnntlns 
an  essential  condition  of  the  jurisdiction  of 
the  board,  namely,  such  a  petition  from  the 
owners  as  the  law  requires.  The  trial  court 
found  this  contention  to  be  true.  But  u 
has  been  aeen,  the  charter  gave  the  dty 
coundl  authority  to  determine  conclusively 
that  the  Improvements  were  duly  ordered  by 
the  board  after  due  notice  and  a  proper  pe- 
tition. In  the  exercise  of  this  authority  the 
dty  council,  in  the  ordinance  directing  the 
improvement  to  be  made,  adjudged,  in  effect, 
that  a  proper  petition  had  be^  filed."  The 
rule  stated  in  WlUcox  v.  Engebretsen  et  aL, 
a  recent  decision  of  the  Supreme  Court  of 
California,  116  Pac.  7S0,  761,  Is  as  follows: 
"Where  a  statute  requires  such  a  petition  to 
be  filed  aa  a  condition  precedent  to  the  mak- 
ing of  such  order  (for  a  public  Improvement), 
the  board  or  coundl  has  no  power  to  make 
the  order  until  a  suffldent  petition  has  been 
fll6d.  This  Is  settled  by  the  cases  of  Tur- 
rlU  T,  Grattan,  62  Cal.  97,  Dyer  v.  MHler, 
supra  (68  Cal.  585),  Mull^an  v.  Smith,  supra 
(59  Gal.  206),  and  Kahn  v.  Board,  supra  (79 
Cal.  888,  896,  21  Pac.  849),  and  as  to  that 
point  there  Is  no  dispute.  But  the  neces- 
sity for  such  petition  is  the  creature  of  the 
statute.  It  Is  not  required  by  any  consti- 
tutional guaranty.  From  this  It  follows  that 
the  statute  may  dispense  with  such  require- 
ment or  it  may  provide  that  the  decision 
of  the  board  or  council  as  to  Its  suffldency, 
or  any  subsequent  act  depending  upon  it 
such  as  the  Issuance  of  the  bonds,  shall  be 
conclusive  evidence  of  the  fact  that  a  sufB- 
dent  petition  has  been  filed.  Such  provi- 
sions will  be  upheld  as  valid" — dtlng  Chase 
V.  Trout  supra. 

3.  Plaintiff,  however,  contends  that  the 
charter,  though  declaring  the  effect  of  the 
findings  of  the  city  council,  does  not  make 
It  the  doty  of  that  body  to  pass  upon  the 
matters  of  which  complaint  is  made,  and 
that,  therefore,  the  council  Is  not  the  tribu- 
nal designated  to  ascertain  the  facts  Involv- 
ed. We  are  unable  to  ascribe  such  mean- 
ing to  the  charter  provlslona.  The  declara- 
tion therein  as  to  the  effect  the  findings  of 
the  council  by  ordinance  shall  have  necessa- 
rily Implies  that  the  council  is  invested  with 
the  power  to  determine,  and  that  the  duty 
so  to  do  rests  upon  that  body.  That  which 
Is  Implied  in  the  statute  is  as  much  a  part 
thereof  as  what  la  expressed'  therein.  Paul- 
sen V.  Portland,  149  TJ.  S.  80,  39,  18  Sup.  Ct 
760,  87  L.  Ed.  687.  The  rule  te  stated  In  SS 
1<M^  as  foUom:  *^  tlM  monlclxMl 
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aathorltleB  are  empowered,  either  ezpress- 
I7  or  by  fair  implication,  to  determine  wbeth- 
V  tbe  requisite  number  of  proiMirty  owners 
hare  assented  to  an  Improvement,  tbelr  ac- 
Uon  in  ordering  the  ImproremeDt  Is  a  con- 
doslve  determination  of  that  question;  bat, 
where  this  dnty  1b  not  conferred,  the  courts 
may  Inquire  whether  the  requisite  number 
bare  bo  assented."  In  Spaulding  t.  North 
San  Francisco  Homestead,  etc.,  87  Cat.  40, 
45,  24  Pac.  600,  upon  a  matter  Involving  a 
like  qnestlon,  the  court  said:  "In  ezerds- 
log  the  Jurisdiction  thus  obtained,  and  In 
granting  the  petition,  the  board  ot  super- 
visors must  necessarily  have  found  that 
tbe  petitioner  vras  the  ownor  of  a  majority 
«f  the  frontage  to  be  affected  by  tbe  pro- 
posed Improvement.  Even  If,  as  seemingly 
saggested  by  counsel  for  appellant,  the  act 
referred  to  does  not  provide,  in  express 
terms,  for  any  determination  of  the  matter 
of  a  petition,  clearly,  where  a  board  Is  em- 
powered to  receive  a  petition,  and  Is  in- 
vested with  discretion  In  regard  to  the  sub- 
ject-matter. It  has  the  Implied  power  to 
determine  whether  it  shatl  be  granted  or 
not"  Tbe  charter  provisions  by  necessary 
Implication  provide  for  two  adjudications  of 
tbe  fiiets  as  to  the  sufficiency  of  tbe  notice 
given  and  the  remonstrances  filed:  One.  a 
diiett  hearing  before  the  board  of  park 
commissioners  upon  written  complaints  and 
remonstrance  after  notice  given.  The  other, 
in  tbe  nature  of  a  review  of  ttiat  bearing 
by  the  dty  council.  Under  tbe  rule  an- 
nounced the  two  tribunals  are  necessarily 
exclusive,  and  the  latter  la  in  specific  terms 
made  conclusive.  It  Is  with  the  board  of 
park  commlsslonerB  alone  that  the  property 
owner  may  file  a  remonstrance,  and  It  la 
before  that  tribunal  that  he  may  have  a 
full  and  complete  hearing.  It  Is  Ukewlse 
tbe  duty  of  that  body  to  consider  all  com- 
plaints and  objections  of  the  property  own* 
to,  and  to  "finally  determine  whether  said 
land  shall  be  acquired  for  said  purpose." 
Tbe  general  Jurisdiction  to  make  the  pub- 
lic Improvement  Is  vested  in  the  board  of 
park  commissioners.  To  exercise  the  power, 
certain  conditions  are  imposed.  One,  that  a 
notice  be  given;  another,  that  a  certain  peiv 
oatage  of  the  property  owners  do  not  ob- 
ject to  tbe  pnqxwed  improvonent  It  Is 
ther^ore  dear  that  whether  in  any  i>articti- 
lar  Instance  tbe  park  commission  has  tbe 
power  to  proceed  d^ienda  on  tacts  uliich 
are  to  be  ascertained  before  tbe  determtna* 
tkm  to  proceed.  Tbe  power  being  vested 
hi  the  park  commission  to  finally  determine 
whether  they  will  acquire  the  lands  for  the 
proposed  improvement,  and  It  being  with 
that  body  the  property  owners  may  file  re- 
moDstrandes,  it  necessarily  follows  that  it 
to  that  trlbimal  which  must,  In  the  first 
InataDoei  ascertain  and  settle,  by  its  deci- 
sion, the  exlBtenee  or  nonexistence  ot  such 
tacts.  The  case  la  clearly  within  the  rule 
■nnouttced  in  Qya,  niiwa.   It  would  seem 


that  the  action  of  the  board  of  park  com- 
missioners, in  finally  determining  "that  said 
land  shall  be  acquired  for  said  purpose," 
would,  If  It  were  not  for  other  provisions  of 
the  charter,  be  a  condnslve  determination 
that  tbe  property  owners  assented  to  tbe  im- 
provement. But,  be  that  as  It  may,  as  tbe 
charter  Expressly  declarai  that  the  Undius 
of  the  council  by  ordinance  as  to  sncb  facte 
"shall  be  conclusive  In  every  court  or  other 
tribunal,"  the  duty  to  determine,  as  well  as 
the  conclusive  effect  of  tbe  determination 
of  the  city  council,  is  fixed  beyond  doubt. 
Freeman  on  Jodgmmte,  S§  522,  523,  524.  In 
section  S31  of  the  last-ctted  authority,  it  in 
said;  "A  large  number  of  persons  and  of 
tribunals,  not  ordinarily  spoken  of  as  'judg- 
es,' nor  as  'courts,*  are  nevertheless  au- 
thorized to  investigate  and  determine  cer- 
tain questions.  Their  authority  in  this  re- 
spect is  Judicial,"  and  the  legislative  pro- 
nouncement measures  tbe  extent  and  effect 
of  their  acts. 

Tbe  people  of  the  municipality,  having 
full  and  unrestricted  power  over  the  matters 
Involved,  vested  In  the  city  council  the  pow- 
er to  pass  upon  and  make  conclusive  find- 
ings as  to  the  existence  or  nonexistence  of 
certein  things  which  might  have  been  dis- 
pensed with  entirely  by  the  legislative  pow- 
er. Nor  did  sudi  people  see  fit  to  provide 
any  mode  of  review  of  tbe  acte  of  that 
tribunal,  but  declared  that  ite  findings  there- 
on "shall  be  conclusive  in  every  court  or 
other  tribunal."  We  think:  tbe  Jurisdiction 
conferred  upon  the  park  commission,  in  the 
first  instance,  and  in  tbe  city  council  final* 
ly,  to  pass  upon  and  determine  the  existence 
or  nonexistence  of  the  alleged  Jurlsdictlottal 
facts,  is  absolute  and  exclusive.  "The  rule 
is  well  settled  that,  where  a  stetnte  upon  a 
particular  subject  has  provided  a  special 
tribunal  for  the  determination  of  questltms 
pertaining  to  that  subject,  the  Jurisdiction 
thus  conferred  U  exclusive,  unless  otherwise 
expressed  or  clearly  manifested."  Heu- 
dresdike  v.  Harvard  H.  S.  IMst..  85  Neb.  400. 
401,  S3  N.  W.  204.  In  Dudl^  V.  Mayfaew, 
S  Corns.  9,  the  question  was  as  to  the'  Juris- 
diction of  tbe  state  courts  to  restrain  the  in- 
fringement of  a  patent  right;  and  it  was 
beld  that,  when  a  person  Is  confined  to  a 
Btetutory  remedy  on  a  stetnte  rl^t,  the 
party  must  take  It  as  C(mf erred;  that,  where 
the  enforcing  tribnnal  is  specified,  the  desig- 
ination  forms  a  pgtt  of  the  remedy  and  all 
others  are  exduded.  In  Reed  v.  Omnibus 
R.  B.  Go.,  38  Oal.  212.  217,  it  Is  said:  "When 
the  stetnte  creating  tbe  new  right  and  pre- 
scribing the  i«rtlcular  remedy  for  viola- 
tion thereof  provides  that  tbe  remedy  must 
be  pursued  in  a  particular  court,  the  rule 
we  are  considering  excludes  all  other  Jaria- 
dlctlons.  The  fomm  named  In  the  stetute  Is 
an  elonent  In  the  metbod  of  redreas,  and 
that  metbod  is  at  once  Integral  to  1^  reme- 
dy and  to  the  right.**  In  Armstrong  et  al. 
V.  Hayer  et  al.,  00  Neb.  423,  88  N.  W.  401, 
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It  is  held,  quoting  from  the  syllabus:  "Where 
a  right  Is  given  by  statute  and  a  spedflc 
remedy  is  provided,  designating  the  tribu- 
nal for  the  enforcement  thereof,  the  jurisdic- 
tion of  such  tribunal  la  ezcluslTe,  unless  the 
lew  otherwise  providea." 

Applying  the  rule  as  stated,  we  have  here 
a  statute,  the  charter,  upon  a  partlthilar  sub- 
ject, the  acquiring  of  lands  for,  and  the  mak- 
ing of  certain  kind  of  public  Improvemaits. 
That  charter  has  provided  special  tribunals, 
to  wit,  the  board  of  park  commissioners  in 
the  first  instance,  and  in  the  way-  of  review 
the  city  council  for  the  determination  of 
qnestions  pertaining  to  that  subject.  The  ju- 
risdiction thus  conferred  Is  exclusive,  for  it 
is -not  "otherwise  expressed  or  dearly  mani- 
fested." The  same  principle  is  announced 
and  aivlied  in  Spaolding  v.  North  San  Fran- 
cisco Homestead,  etc.,  supra,  wherein  and  to 
the  particular  point  Jennings  v.  Le  Breton, 
80  Gal.  9.  21  Pac.  1127,  is  cited.  Moreover,  if 
the  jurisdiction  conferred  upon  the  board  of 
park  commissioners  and  the  city  council  be 
not  exclusive,  as  well  as  conclusive,  an  anom- 
alons  condition  of  things  might  arise.  Sup- 
pose proceedings  were  Instituted  to  acquire 
by  condemnation  a  particular  lot,  and  there- 
in the  defendant  pleaded,  and  the  conrt 
found,  that  a  sufficient  remonstrance  to  de- 
feat the  proposed  Improvement  had  been  filed 
with  the  board  of  park  commissioners;  It 
would  necessarily  follow  that  the  condem- 
nation suit  would  be  dismissed.  Then  sup- 
pose that  In  otbier  condemnation  suits  seek- 
ing to  acquire  lands  for  the  same  Improve- 
ment no  such  defense  were  Interposed,  or 
suppose  that  other  lands  tor  the  improve- 
ment were  acquired  by  purchase,  and  subse- 
quently, after  the  Improvemmt  was  fully 
completed,  or  before,  the  dty  conncU  should 
find  that  the  alleged  remonstrances  were 
insuffld^t;  the  legislative  authority  declar- 
ed that  the  finding  ta  the  council  should  be 
conclusive  "In  every  court  or  other  tribunal," 
whereas  the  court  In  the  supposed  case,  made 
that  portion  of  the  law  a. nullity.  While  it 
may  be  true,  as  plalntlfF  contends,  that  the 
finding  by  the  council  upon  the  matters  In- 
volved is  not  a  necessary  act  to  the  validity 
ot  the  proceedings,  we  think  It  quite  proba- 
ble that,  until  such  finding,  condonnatlon 
and  other  proceedings  of  the  park  conunls- 
alon  for  the  acquiremrat  of  lands  fOr  the 
purposes  proposed  could  be  stayed.  It  will 
be  observed  that  Charter,  i  827.  containing 
the  conditions  upon  whldi  the  board  of  park 
commissioners  may  act,  likewise  embodies 
therein  the  clause  relative  to  the  conclusive 
nature  of  the  findings  of  the  council  as  to 
the  notice,  remonstrance,  and  other  prelim- 
inary iffoceedings,  whereas  It  Is,  In  another 
section  of  Hie  charter,  and  after  completion 
of  the  work,  or,  at  least,  ascertainment  of 
the  full  cost  thereof,  and  after  another  re- 
port to  the  council,  from  the  board  of  park 
commissioners,  covering  all  such  matters, 
that  the  council  is  authorized  to  make  the 


final  assessment.  From  this  It  would  seem 
that  the  diarter  intended  that  aU  matters 
not  going  to  the  oonstltntiQnal  rights  of  the 
parties  interested  should  be  finally  determined 
before  the  work  shall  In  fa^  be  commaiced. 
Such  a  reqnlranent  would  be  reasonable  and 
wise.  The  question  as  to  whether  the  re- 
quired percentage  of  property  owners  to  de- 
feat the  proposed  Iminvvementhave  subscrib- 
ed a  remonstrance  is  necessarily  cme  of  fact 
not  always  easy  of  ascwtalnment.  Property 
lines  may  be  uncertain  or  undetermined,  ti- 
Ues  may  be  in  dispute^  corporatims  may  as- 
sume to  sign  without  authority  from  tb^ 
respective  boards  of  directors,  lots  may  be  In 
course  of  transfer,  and  the  owner  to-day 
when  one  petitioner  signs  may  not  be  the 
owner  to-morrow  when  the  petition  Is  pre- 
sented. 

4-  Plaintur  ccmcedes  that  we  have  fre- 
quently held  that  should  a  ];ff«^»er^  owner 
defer  action  until  the  dty  council  has,  by  ax- 
dlnance,  determined  the  matters  committed 
to  It,  such  findings  are  conclusive,  and  the 
property  owner  Is  precluded  from  question- 
ing the  same.  He,  however,  Insists  that  up- 
on principle  we  have  held  that  prior  to  such 
finding  by  the  city  council  any  person  whose 
property  is  to  be  assessed  for  the  cost  of 
the  improvement  may  Invoke  the  powers  of 
a  court  of  equity  to  inquire  Into  the  exist 
ence  or  nonexistence  of  such  facts.  The  con- 
tention is  based  upon  certain  lai^age  In 
Londoner  v.  Denver,  supra,  to  the  ^ect  that 
where  a  city  charter  authorizes  the  board 
of  public  works  to  order  the  grading,  curb- 
ing, and  paving  of  streets,  provided  the  own- 
ers of  a  majority  of  the  frontage  of  the  lots 
to  be  assessed  for  the  cost  thereof,  shall  pe- 
tition therefor,  and  authorizes  the  dty  coun- 
cil to  create  a  local  improvanent  district  and 
apportion  and  finally  assess  the  cost  ot  the 
improvemwt  against  the  property  benefited, 
the  presentation  to  the  board  of  public  works 
of  the  petition  designated  is  jurisdictional, 
and  until  the  dty  ooundl  d^rmines,  as  pro- 
vided by  ordinance,  that  the  necessary  pe- 
tithm  subscribed  by  such  owners  has  been 
presented  to  the  bCNard  of  public  works,  the 
latter  could  be  enjoined  from  presenting  any 
recommendation  to  the  city  council.  A 
consideration  of  that  case  shows  that  the 
question  under  discussion.  In  whldi  the  lan- 
guage was  used,  was  not  necessary  to  a  de- 
cision of  the  controversy.  The  point  was 
not  Involved  in  the  cas&  Moreover,  In  that 
opinion  there  is  no  holding,  expression,  or 
intlmattoQ  that  the  dty  coundl  could  be  en- 
joined from  acting  In  tiie  premises,  and  es- 
pecially after  It  had  assumed  jurisdiction 
of  the  matters  Involved.  On  the  contrary, 
the  holding  to  which  that  language  applies  Is 
confined  to  the  right  to  enjoin  the  board  of 
public  works  from  making  any  recommenda- 
tion to  the  coundl.  In  that  case  the  board 
of  public  works  had  ordered  the  improve- 
ment, had  prepared  specifications  therefor, 
reported  Its  acts  In  that  respect  to  the  dty 
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council,  and  the  latter  body  had  determined 
tbat  certain  preliminary  steps,  which  the 
law  reQnlred  to  be  taken  by  the  board  of 
public  works,  had  been  performed,  and  there- 
npon,  before  the  injunction  suit  was  bronght, 
created  the  improvement  district.  In  the 
case  at  bar  the  diarter  Itself  created  the  im- 
provement district,  the  board  of  park  com- 
missioners initiated  the  Improvements  pro- 
posed, assumed  to  comply  with  all  the  pro- 
Tlslons  of  the  charter,  and  finally  determined 
to  make  the  Improvements,  and  made  report 
of  its  acts  in  that  respect  to  the  city  coun- 
cil before  the  Injunction  suit  was  filed.  Thus 
the  board  of  park  commissioners  had  al- 
ready done  the  very  thiog  which  In  that 
case  It  Is  said  the  board  of  public  works 
might  be  oijolned  from  doing,  to  wit,  made 
its  report  to  the  city  council.  Moreover,  the 
latter  body  had  assumed  Jurisdiction  of  the 
matter,  and  were  about  to  do  the  very  thing 
the  charter  authorized  them  to  do. 

[I]  However,  were  we  to  assume  that  pri- 
or to  the  conclusive  findings,  which  the  city 
council  are  authorized  to  make,  any  person, 
whose  proi>erty  is  to  be  assessed  for  the  cost 
of  the  Improvement,  may  Invoke  the  powers 
of  a  court  of  equity  to  Inquire  Into  the  ex- 
istence or  nonexistence  of  such  facts,  it 
would  be  of  no  avail  to  plaintiff.  Since  the 
filing  of  this  suit,  which  is  a  writ  of  error, 
and  therefore  a  new  suit,  an  event  has  trans- 
pired that  is  conclusive  upon  us  of  all  the 
facts  involved.  The  facts  of  that  event  have 
been  brought  to  our  attention  by  a  plea  In 
bar.  After  the  Injunction  sought  to  be  ob- 
tained bad  been  denied  by  the  court  below, 
the  case  dismissed,  and  the  writ  of  error 
from  this  court  sued  out  to  review  the  Judg- 
ment of  the  lower  court,  the  city  council  duly 
made  the  findings,  and  passed  the  ordinance 
sought  to  be  restrained.  The  mayor  ap- 
proved the  sam^  and  It  was  duly  published. 
No  application  was  made  to  this  court  for 
a  restraining  order  or  stay  of  any  kind,  and 
none  was  issued  agalnat  the  council  or  the 
defendants  herein  pending  the  determina- 
tion of  tlie  writ  of  error.  The  dty  council 
in  the  exercise  of  the  power  vested  in  It  by 
tha  charter,  and  nnreatralned  by  any  author- 
ity, duly  macted  an  ordinance  declaring  tlie 
existence  of  the  essential  facts.  This  ordi- 
nance has  the  effect  of  a  statute;  and  the 
mandate  of  the  people  of  the  municipality, 
expressed  through  their  charter,  la  that  such 
findings  shall  be  conclusive  upon  every  court 
or  other  tribnnaL  The  dty  council,  pos- 
sessing the  power  to  make  such  findings,  as* 
snmed  Jurisdiction,  before  that  of  this  court, 
or  the  court  below,  was  sought  to  be  invok- 
ed. Under  these  circumstances,  we  certainly 
do  not  have  the  power  to  nullify  the  legis- 
lative mandate  tbat  the  fln<il^  of  the  coun- 
cil shall  be  conclusive  upon  every  court  or 
other  tribunal,  and  declare  that  It  is  not 
conclusive  niion  us.  Moreover,  a  reversal 
now  wonld  accomplish  notbii]«,  for  that 
vblch  was  wtm^  to  be  lestnUned  hu  been 


done.  The  rule  Is  that  where,  pending  a  re- 
view of  the  action  of  a  lower  court,  an  event 
occurs  without  fault  of  the  succeBstul  party 
below,  which  of  necessity  renders  any  Judg- 
ment that  may  be  pronounced  Ineffectual, 
the  proceedings  on  review  will  be  dismissed. 
Plaintiff  concedes  the  rule,  but  ai^ues  that 
matters  that  arise  solely  through  the  action 
of  the  successful  party  below  must  necessari- 
ly arise  and  be  brought  about  through  his 
fault.  We  do  not  think  so.  As  we  under- 
stand the  words  In  the  sense  in  which  they 
are  used,  they  Imply  some  wrongful  or  ille- 
gal act  which  constitutes  the  fault  Bull  et 
al.  V.  Doss  Bros.  Const  Co.,  119  Pac.  1E>6. 
decided  at  this  term.  In  the  case  at  bar  the 
city  council  did  nothing,  except  that  which 
the  Legislature  authorized  It  to  do,  and  in 
the  manner  prescribed  thereby. 

Assuming,  but  not  deciding,  that  in  this 
character  of  suit  we  can  inquire  Into  the 
matter  of  fraud,  one  question  remains  which 
we  will  consider.  The  plaintiff  contends  that 
the  action  of  the  board  of  park  commissioners 
to  acquire  the  lands  and  make  the  public  Im- 
provement was  based  upon  fraud,  and  should 
be  set  aside,  and  the  council  restrained  from 
passing  upon  the  matter,  because  of  the  al- 
leged fraudulent  acts  of  the  park  commls- 
^on.  The  complaint  in  no  wise  charges 
fraud  agalnat  the  city  conncil,  or  that  that 
body  has  been  or  will  be  wrongfully  influ- 
enced, or  tbat  it  will  proceed  in  any  man- 
ner other  than  the  law  requires.  The  alle- 
gations of  wrongdoing  apply  solely  to  the 
acts  of  the  board  of  park  commissioners. 
Moreover,  the  alleged  wrongdoing  upon  the 
part  of  that  tribunal  does  not  m  will  pres- 
ently be  seen,  constitute  fraud,  or  even, 
bad  faith,  but  mounts  no  higher  than  an  al- 
legation of  an  honest  mistake  in  Jut^^ment 
The  allegations  are,  in  substance,  that  the 
rules  which  the  pork  commission  adopted 
for  apportioning  the  special  benefits  to  the 
reel  estate  are  unfair;  that  while  the  notice 
of  intention  to  acquire  the  lands  stated  that 
the  total  area  liable  for  assessment  for  the 
Improvement  was  66,720.41  lots  of  the  di- 
mensions of  25  by  125  feet  the  park  com- 
mission, for  the  purpose  of  fixing  a  basis  for 
calculating  the  snmcleucy  of  the  remon- 
strances, made  a  revised  computation  of  the 
area  within  the  district  so  liable  for  assess- 
ment and  fixed  and  determined  the  area 
as  equivalent  to  72,256.6S  lots  of  the  dimen- 
sions aforesaid;  that  the  park  commission 
in  order  "to  arrive  at  such  result  included 
In  its  calculation  property  within  said  dis- 
trict belonging  to  the  United  States  of  Amer- 
ica, to  the  state  of  Colorado,  to  the  city  and 
county  of  Denver,  school  property  and 
church  property  and  cemetery  property  not 
liable  for  any  assessment  for  such  purposes 
and  that  cannot  legally  be  subjected  to  the 
payment  thereof,"  stating  the  designated 
number  of  nonassessable  lots  so  Induded, 
bat  without  a  description  of  the  lots  or  a^- 
regation  of  ownership  thereof.   The  notlos 
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given  la  set  forUi  In  Uie  complaint,  and  tbe 
exACt  nnmber  of  lots  Included  within  tbe 
district  Is  not  stated  therein.  On  the  con- 
trary, after  each  subdlvlBlon  of  the  Improve- 
ment district,  arranged  as  the  proposed  plan 
of  aescssment  a  statement  follows  that  It 
contains  *^pproxlmatd7"  a  designated  num- 
ber of  lots.  The  charter  does  not  require 
the  enumeration  In  the  preliminary  notice 
of  the  lot  area  to  be  assessed,  except  as  it 
may  be,  and  In  this  case  was.  Included  In 
the  rules  adopted  for  the  proposed  appor- 
tionment of  the  cost  of  the  Improvement 
Neither  the  rules  adopted,  nor  the  proposed 
apportionment  by  the  board  of  park  com- 
missioners, or  tbe  latter's  estimate  of  the 
area  within  the  district,  or  tbe  inclusion  or 
exclusion  of  alleged  nonassessable  lands,  is 
binding  upon  the  dty  council.  That  tribu- 
nal has  tbe  power  to  change  or  modify  such 
rules;  to  ascertain  the  area  within  tbe  im- 
provement district;  to  compare  it  with  the 
area  covered  by  the  protests;  to  consider 
and  pass  upon  the  validity  of  tbe  signatures 
to  remonstrances,  the  ownership  of  tbe  lots, 
and  all  other  matters  essential  to  a  valid 
assessment.  Moreover,  the  claim  Is  not 
made  that  there  is  not  within  tbe  park  dis- 
trict an  area  equivalent  to  that  claimed,  but 
only  that  certain  lands  within  tbe  district 
allied  to  be  nonassessable  were  included 
In  ascertaining  that  area,  and  In  determin- 
ing the  sufficiency  or  nonsufflciency  of  tbe 
remonstrances.  Under  these  circumstances, 
and  in  view  of  the  fact  that  the  charter  ex- 
pressly requires  that  tbe  special  assessments 
for  the  cost  of  the  Improvement  shall  be  lev- 
eled upon  "the  real  estate,  except  parks,  park- 
ways and  streets,  comprising  such  district," 
and  the  further  fact  of  tbe  uncertainty  of 
the  law  as  to  what  public  property  may  or 
may  not  be  assessed  for  the  cost  of  the  Im- 
provement under  tbe  charter,  we  cannot 
say  that  the  inclusion  of  such  lots  by  the 
board  of  park  commissioners  was,  if  error 
at  all,  more  than  an  hcmeat  mistake.  It  is 
very  certain  that  public  property  other  than 
that  owned  by  the  United  States  may  he 
taxed  or  exempted  for  local  Improvem^ts 
at  Qie  discretion  of  the  Legislature,  and  this 
may  extend  to  and  Include  lands  belonging 
to  tbe  state  itself.  Page  &  Jones  on  Tax. 
by  Assess.  H  679,  580;  S81,  C82,  983,  5^. 
086.  The  aU^tlon,  as  to  the  inclusion  of 
nmiassessable  property,  covers  not  only  lands 
belonging  to  the  United  States,  to  the  state, 
to  the  dty  and  connty,  hut  acfaool,  church, 
and  cemetery  property  as  well.  The  exemp- 
tUm  of  property  from  general  taxation  does 
not  exempt  it  from  local  assessments  for 
pnUic  improvements.  City  of  Beatrice  v. 
Brethren  Church  of  Beatrloe.  41  Neb.  SB8, 
S9  N.  W.  932;  Sheehan  T.  Good  Samaritan 
Hosp.,  SO  Mo.  155,  11  Am.  Bep.  412;  Boose- 
velt  Hosp.  V.  Mayor,  Aldermen,  etc.,  84  N. 
Y.  1(^.  We  are  fully  persuaded  that  upon 
the  record  as  here  presented  a  court  of  eq- 


uity can  grant  no  relief  to  plaintiff  In  er- 
ror. 

In  the  views  herein  expressed  Mr.  Justice 
GABBIGUBS  and  Mr.  Justice  BAIUEI  ful- 
ly concnr.  Mr.  Justice  B.U4j  concurs  there- 
in as  to  the  power  of  the  dty  and  county 
of  Denver  to  acquire  lands  for  parks  and 
parkways  hy  purchase  or  condemnation,  as 
in  the  diarter  provided,  and  also  that  tbe 
plea  In  bar  to  the  writ  of  error  should  be 
sustained.  Mr.  Justice  MUSSER  and  Mr. 
Justice  GABBERT  likewise  concur  as  to  the 
power  of  the  dty  and  county  of  Denver  to 
so  acquire  lands  for  parks  and  paAways. 
but  dissent  as  to  all  other  matters.  Chief 
Justice  GAMFBiaX  does  not  participate  in 
the  opinion. 

The  plea  in  bar  Is  accordingly  sustained, 
and  the  writ  (tf  error  dismissed. 

Writ  diamlBiKd. 

HILL,  J.  (specially  concurrhu^.  I  con- 
cur in  that  portion  of  the  opinion  wh^ln  It 
sustains  the  power  of  dty  and  county  of 
Denver  to  acquire  parks  and  parkways  and 
to  make  the  necessary  assessmraits  therefor, 
conditional  that  the  provisions  of  the  cbar^ 
ter  are  complied  with  in  so  doing.  But  1 
cannot  agree  with  the  conclusion  that  the 
charter  has  designated  the  dty  council  as 
the  exduslve  body  at  all  times  to  finally  de- 
termine whether  a  proper  remonstrance  has 
been  filed  with  the  park  board,  and  that  its 
right  to  peas  upon  that  question,  after  the 
findings  of  the  perk  board.  Is  at  all  times 
exclusive,  as  well  as  conclusive  after  having 
bee^  made.  The  language  of  section  827  of 
the  charter  does  not  so  state.  It  appears  to 
me  that  to  so  hold  is  to  read  into  the  char^ 
ter,  by  Judldal  legislation,  a  state  of  facts 
not  placed  there  by  its  framers  and  never 
intended  to  be  In  there  by  them  or  tbe  peo- 
ple when  they  adopted  it  This,  it  seems 
to  me,  we  cannot  and  ought  not  to  do.  We 
ought  not  to  give  It  a  construction  not  sup- 
ported expressly  or  by  neceffiaty  implication 
by  the  instrument  Itself.  It  Is  not  Incumbent 
upon  us  to  amend  the  charter.  That  privi- 
lege b^ODgs  to  tbe  people. 

In  pladng  a  construction  upon  an  act  (and 
especially  so  when  It  is  Meat  upon  nutters 
which  it  Is  urged  should  be  presumed  or  in- 
ferred), it  is  elementary  that  there  should  be 
taken  into  consld^titm  tlie  purptwes  and 
objects  sought  to  be  accomplished,  the  law 
as  it  existed  prior  to  the  adoption  of  the 
act,  and  tbe  evils,  inconveniences,  or  tmcer- 
taintles,  if  any  tiieretofore  existing,  which 
it  is  soi^ht  to  remedy.  In  conddering  the 
laws  pertaining  to  this  line  of  improvements 
prior  to  the  adoption  of  this  and  other  simi- 
lar charters,  we  find  as  a  general  val^  where 
the  act  provides  that  a  petition  aball  be  sign- 
ed by  a  certain  nnmber  in  orda  to  Initiate 
the  proceedings,  or  that  a  remmutrance  sign- 
ed by  a  certain  nnmber  shall  defeat  further 
proceedings,  that  both  have  beoi  held  Juris- 
dictional, and  that  a  ta:q)ayer  could  raise 
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tb«  queatiou  concerning  either  at  any  time 
thereafter  when  his  rights  were  Inrolved. 
Zelgler  v.  Hopkins,  117  U.  6.  683,  6  Sup.  Ct. 
919,  29  L.  Ed.  1019;  ArmBtrong  v.  Ogden 
aty,  12  Utah,  476,  43  Pac.  118;  Mulligan  v. 
Smith,  59  Cal.  206;  Coliina  T.  Town*ip  of 
Grand  Rapids,  108  Mich.  675.  66  N.  W.  586; 
Fndn'Bambridc  Construction  Co.  v.  Oelst, 
87  Mo.  App.  509;  ICnopfl  t.  Roofing  &  Pav- 
Ing  Co..  92  Mo.  App.  279;  Kelfer  t.  Bridge- 
port, 68  Conn.  401,  36  AU.  801;  Miller  v. 
Cltr  of  Amsterdam,  149  N.  T.  288,  43  N.  E. 
632.  Viewed  in  this  light,  when  the  charter 
iB  considered  as  a  whole,  It  appears  to  me  It 
was  Intended  In  order  to  bare  these  mat- 
ters conclusiTely  set  at  rest,  after  the  find- 
ings of  the  pork  board  had  been  made,  that 
the  conndl  could  ai^rore  Its  actions  and 
thus  make  a  finding  on  these  matters  which, 
when  made,  sbonld  thereafta  be  conduslTe; 
the  object  being.  If  the  conndl  so  desired, 
that  the;  conld  have  those  questions  set  at 
rest  once  for  all,  and  not  leave  them  open 
to  fnrther  attack.  Many  reasons  exist  why 
it  is  wise  to  do  so.  The  purchaser  of  the 
bonds  always  desires  to  know  that  the  ques- 
tion has  been  settled  and  la  not  thereafter 
open  to  attack.  By  having  it  settled,  a  bet- 
ter price  can  be  secured  for  the  bonds,  and 
It  Is  thns  to  the  advantage  of  the  district  in 
disposing  of  them.  Contractors  In  making 
their  arrangements  and  all  others  connected 
therewith  want  to  know  that  these  questions 
are  settled.  This  will  avoid  such  supposed 
proceedings  as  suggested  where  suits  might 
be  instituted  to  condemn  property,  etc,  aft- 
er the  matter  has  been  passed  upon  by  the 
council;  so  that,  as  I  view  It,  this  language 
was  used  to  accomplish  this  result  The 
context  so  indicates.  That  portion  of  section 
327  involved  reads:  "The  commission  shall, 
at  the  time  specified  or  thereafter,  consider 
all  such  complaints  and  objections,  and  may 
modify  or  confirm  their  apportionments,  and 
afaall  finally  determine  whether  said  lands 
shall  be  acquired  for  said  purpose;  but  if, 
vrlthln  the  time  above  specified,  a  remon- 
strance shall  be  filed  with  the  secretary  of 
said  commission,  subscribed  by  the  owners 
of  25  per  cent  In  area  of  the  real  estate 
which  is  to  be  assessed,  then  the  proposed 
purchase  or  condemnation  shall  not  be  made, 
and  the  proceedli^  shall  not  be  renewed  for 
one  year  thereafter,  and  the  finding  of  the 
council  by  ordinance  that  such  notice)  was 
duly  given,  or  that  such  remonstrance  was  or 
was  not  filed,  or  was  or  was  not  subscribed 
by  the  required  number  of  owners  aforesaid, 
shall  be  conclusive  In  every  court  or  other 
tribunal."  In  my  opinion  this  portion  refer- 
ring to  the  council  was  Intended  more  In  the 
way  of  a  statute  of  limitations,  and  means 
that,  after  the  findings  of  the  park  board 
have  been  confirmed  and  approved  by  the 
council  and  nothing  has  Intervened,  the  re- 
sult of  the  findings  of  the  council  shall  then 
be  coDdusiT^  rather  than  to  assume  that  it 
in»  the  intention  to  make  the  dtgr  coundl  at 


all  times  the  exclusive  judge  of  these  mat- 
ters. 

This  position  is  further  strengthened  when 
we  come  to  consider  section  332  in  this  same 
article  of  the  charter  (this  entire  article  Mo. 
11  pertains  to -public  Improvements).  Section 
332,  as  I  read  It,  seeks  to  place  a  limitation 
within  which  actions  shall  be  brought  con- 
cerning certain  matters,  or  proceedings  had, 
done,  or  performed  under  all  other  sections 
of  this  article.  It  reads  in  part  as  follows: 
"No  action  or  proceeding,  at  law  or  In  equity, 
to  review  any  acts  or  proceedings,  or  to  ques- 
tion the  validity  or  enjoin  the  performance 
of  any  act,  or  the  Issue  or  collection  of  any 
bonds,  or  the  levy  or  collection  of  any  as- 
sessments, authorized  by  this  article,  or  for 
any  other  relief  against  any  acts  or  proceed- 
ings done  or  had  under  this  article  •  «  • 
whether  based  upon  Irregularities  or  juris- 
dictional defects,  shall  be  maintained,  un- 
less commenced  within  ninety  days  after  the 
performance  of  the  act  or  the  passage  of  the 
resolution  or  ordinance  complained  of,  or 
else  be  thereafter  perpetually  barred."  To 
my  mind,  it  is  just  as  consistent  to  argue 
that  section  332  (when  a  salt  is  brought 
within  the  time  tliereln  named)  makes  nuga- 
tory the  provisions  of  section  327  which  says 
that  the  actions  of  the  council  are  conclusive 
as  It  is  to  contend  that  section  327  nullifies 
the  provisions  of  section  332.  Neither  posi- 
tion Is  tenable.  The  sections  should  be  con- 
strued together,  each  as  qualifying  the  oth- 
er, and,  when  so  done,  the  apparent  conflict 
between  them  ceases  to  exist 

Many  other  reasons  lead  to  the  conclu- 
sion that  It  was  never  Intended  that  the 
council  should  at  all  times  be  the  exclu- 
sive body  to  pass  upon  this  question.  First, 
the  charter  does  not  state  that  the  council 
shall  pass  upon  it  at  all;  second,  it  does  not 
state  that  it  shall  be  the  exclusive  tribunal 
to  enter  Into  this  question;  third,  it  makes 
no  provision  for  any  mode  of  procedure  or 
the  maimer  as  to  when,  or  how  it  shall  de- 
termine these  facts;  fourth,  it  does  not  pro- 
vide that  the  park  board  shall  transmit  to 
the  council  the  remonstrances  or  any  other 
papers  In  connection  therewith,  or  any  data 
upon  which  the  council  may  act;  and,  fifth, 
it  makes  no  arrangement  for  notice  or  pro- 
test or  for  a  hearing  in  any  manner  before 
the  council  by  the  taxpayers.  True,  It  is 
stated  that  the  charter  could  have  provided 
that  these  Improvements  could  be  ordered  by 
the  park  board  without  any  of  these  pre- 
liminary matters.  All  could  have  been  dis- 
pensed with.  Authorities  are  cited  so  hold- 
ing, but  I  cannot  see  where  th^  are  appli- 
cable. The  qnestioa  here  la  not  what  could 
have  been  done,  but  what  was  done  In  the 
adoption  of  this  charter,  and  I  cannot  lead 
myself  to  believe  that  the  citizens  of  the 
city  of  Denver  ever  adopted,  or  intended  to 
adopt,  a  charter  wherein  It  provided  that  a 
remonstrance  signed  by  2S  per  cent  of  the 
taxpayers  ahould  defeat  the  tmprovement; 
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wisely  I  tblnk  as  a  check  or  safeguard  upon 
that  question,  and  then  provide  that  the 
actions  of  a  park  board  sbonld  become  final 
pertaining  to  that  Important  question  upon 
Its  approval  by  the  council,  without  any 
right  of  protest,  hearing  or  trial,  or  data,  be- 
ing presented  to  the  council,  upon  which  It  Is 
to  act.  The  actions  or  nonactions  of  the 
taxpayers  are  made  a  part  of  these  proceed- 
ings covering  public  improvements,  and, 
when  compiled  with,  are  entitled  to  the  same 
force  and  effect  as  that  of  the  park  board. 
No  discretion  Is  vested  In  Its  members  if  the 
necessary  remonstrance  Is  filed.  This  provi- 
sion providing  for  a  remonstrance  being  for 
the  protection  of  the  taxpayers  must  be 
strictly  followed.  Hopkins  v.  Mason,  42 
How.  Prac.  (N.  T.)  115 ;  Merrltt  v.  Portches- 
ter,  71  N.  T.  309,  27  Am.  Rep.  47;  Michigan 
Cent  R.  Co.  V.  Huehn  (C.  C.)  59  Fed.  335. 
It  is  said  that.  Inasmuch  as  the  charter 
makes  no  provisions  for  a  hearing  before 
the  council,  the  taxpayer  Is  entitled  to  none. 
That  Is  true,  but  to  my  mind  that  is  one  of 
the  strongest  points  why  It  was  Intended  that 
the  taxpayer  should  have  the  right,  prior  to 
the  time  the  eonndl  pass  upon  it,  to  have  it 
passed  upon  in  the  courts,  and.  If  he  was 
correct  In  his  contention  that  the  remon- 
strance had  been  filed  by  the  proper  num- 
ber for  that  reason,  he  oould  prevent  the 
park  board  from  further  acting  as  the  char- 
ter states,  thereby  leaving  nothing  for  the 
council  to  pass  upon,  just  the  same  as  if 
nothing  bad  been  certified  to  them  at  all. 
The  conclusion  stated  in  the  opinion  for  all 
practical  purposes  makes  the  findings  of  the 
park  board  conclusive,  but  I  cannot  believe 
that  It  was  the  intention  of  the  framers  of 
this  charter  to  clothe  the  park  board  with 
this  high  governmental  prerogative,  thereby 
placing  the  right  to  Issue  bonds  for  millions 
of  dollars  in  their  hands  and  in  a  manner 
so  that  the  property  owner  who  acts  in  time, 
regardless  of  that  fact,  is  forever  and  In 
every  forum  shut  out  from  the  right  of  con- 
testing the  regularity  of  such  proceedings, 
or  that  such  a  charter  would  have  ever  been 
adopted,  if  it  was  understood  that  the  qaes- 
tion  of  whether  the  check  or  safeguard  pro- 
vided for  by  a  25  per  cent,  iwotest  had  been 
filed  could  not  be  Judicially  ascertained  if 
steps  were  taken  In  apt  time  to  have  the 
result  so  determined,  and  e^?eclally  so  where 
facts  of  fraud  are  alleged  against  the  park 
board,  and  I  have  been  unable  to  find  any 
case  (concerning  any  charter  similar  to  this) 
so  holding,  where  the  action  was  brought  to 
set  aside  these  proceedings  prior  to  the  find- 
ings by  the  council. 

The  cases  relied  upon  to  sustain  the  con- 
trary view,  as  I  read  them,  were  all  instl- 
tnted  long  after  the  passage  of  the  ordinance 
by  the  council,  and  were  for  the  purpose 
usually  to  restrain  the  collection  of  the  tax, 
or  to  challenge  Its  validity  as  a  lien  against 
the  property,  or  as  conveying  tlUe  through 
tax  sales  thereon;  etc.,  In  which  cases  it  was 


properly  held,  I  think,  that  they  were  pre- 
cluded from  at  that  time  raising  the  ques- 
tion. This  court  has  so  held,  but  In  the  case 
of  City  of  Denver  v.  Londoner,  33  Colo.  MH, 
80  Pac.  117,  we  expressed  the  views,  in  sub- 
stance, when  the  act  did  not  exist  essential 
to  give  a  public  board  Jurlsdletlon,  that  no 
doubt  In  such  casra  up  to  the  time  when  the 

I  dty  council  acts  upon  Its  recommendation  as 

■  to  the  creation  of  a  paving  district,  and  de- 
termines that  the  necessary  petition  sub- 

!  scribed  by  the  owners  has  been  presented  to 
the  board,  that  it  could  be  enjoined  from  pre- 
senting any  recommendation  to  the 
council,  but  that  there  was  a  stage  in  the 
proceedings  when  the  qnestlon  of  the  suffi- 
ciency of  the  petition  and  the  number  of 

I  owners  subscribing  It  is  no  longer  open,  and 
while  It  may  be  true,  as  stated,  that  this 

i  statement  was  unnecessary  In  the  determina- 

I  tlon  of  that  case,  it  appears  to  have  had  the 
sanction  of  the  entire  membership  of  this 

I  court  as  then  constituted,  and.  In  my  opin- 
ion. Is  not  only  sound,  but  la  applicable  to 

'  the  facts  under  consideration,  and  special- 
ly so  where,  as  I  view  it,  in  this  action 
charges  of  fraud  are  alleged  pertaining  to  the 

'  action  of  the  board  of  park  commissioners. 
This  statement  in  the  I<ondoner  Case,  supra, 
does  not  stand  alone  upon  this  question.  In 
the  case  of  Mansfield  v.  City  of  Lockport  et 
al.,  24  Misc.  Rep.  25,  52  N.  T.  Supp.  571, 
where  the  Lockport  dty  charter  (section  203) 
provided  that  the  determination  of  the  city 
council  whether  or  not  a  petition  for  a  street 
improvement  Is  signed  by  the  number  of  per- 
sona required  by  the  charter  as  a  condition 
to  authorize  the  same  shall  be  final  and  con- 
clusive. It  was  held  that  the  council's  de- 
termination that  the  required  number  had 
signed,  If  made  in  good  faith,  could  not,  aft* 
er  an  Improvement  had  been  made  and  paid 
for  by  the  dty,  be  attacked  collaterally  In  a 
suit  in  equity  to  vacate  the  assessment.  But 
In  that  case  It  was  further  stated  that  such 
a  determination  could  be  reviewed  in  a  di- 
rect proceeding  where  any  error  or  mistake 
could  be  corrected,  the  determination  revers- 
ed, and  the  coundl  placed  at  liberty  to  pro- 
ceed anew.  It  was  further  said  that  even 
the  action  of  the  city  coundl  in  ordering  the 
assessment  for  a  street  improvement  may  be 
annulled  by  a  suit  In  equity  for  fraud  on  the 
part  of  its  members.  It  will  be  noted  that 
the  section  of  the  Lockport  charter  is  quite 
similar  to  that  of  the  dty  of  Denver.  The 
part  i>ertlnent  reads  as  follows:  "The  ded- 
Blon  of  the  common  council  as  to  whether 
any  petition  or  petitions  for  a  local  Improve- 
ment Is  or  are  signed  by  persons  owning  at 
least  one  third  of  the  frontage  of  the  lands 
to  be  assessed  for  such  Improvement  shall  be 
final  and  conclusive,  and  not  subject  to  ques- 
tion or  appeal,  but  it  shall  not  base  Its  ac- 
tion on  signatures  on  more  than  one  petition 
if  such  petitions  ask  for  different  Improve- 
ment; said  declalon  shall  be  by  resolution 
wherein  the  vote  shall  be  takm  by  yeas  and 
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nays^  and  entered  In  the  mlnnteB,  and  It 
shall  require  an  affirmative  vote  of  two 
thirds  of  the  aldermen  In  office  to  make  such 
Oedfilon,  or  to  pass  any  ordinance  for  a  local 
Improvement,  except  as  herein  otherwise 
provided."  In  addition  to  the  foregoing,  1 
think  that  the  language  used  in  some  of  the 
cases  relied  npon  to  sustain  the  contrary 
view  la  directly  In  harmony  with  the  views 
herein  expressed.  The  case  of  Scranton  v. 
Jermyn,  156  Pa.  107,  27  Atl.  66,  was  an  ac- 
tion to  resist  the  {tayment  of  the  tax  brought 
after  the  Improrement  had  been  made.  The 
ordinance  there  provided  that  the  paving, 
etc.,  shall  be  petitioned  for  by  a  majority  of 
the  owners.  By  another  section  it  provided 
that  where  the  paving  had  been  petitioned 
for  the  passage  by  council  of  any  ordinance 
directing  the  pavement  shall  be  held  to  be 
conclusive  of  the  fact  that  the  necessary  ma- 
jor!^ of  owners  had  petfttoned  for  it  It 
was  held  that  under  these  provisions,  where 
an  owner  let  all  this  go  by,  that  the  only  de- 
fense thereafter  left  open  to  him  against  a 
municipal  claim  for  paving  is  that  there  was 
no  petition,  and  that  as  he  averred  that 
there  was  a  petition,  but  It  was  not  signed 
by  a  majorltr,  that  fact  was  not  open  to 
dispute.  But  find  nothli^  in  that  case 
which  would  lead  one  to  believe  that,  had 
the  taxpayer  made  a  sufficient  attack  upon 
that  question  prior  to  the  findings  by  the 
council.  It  wonld  not  have  received  proper 
consideration.  The  court,  in  passing  upon 
the  question,  used  the  following  language: 
"The  Legislature,  wisely  as  It  seems  to  us, 
has  provided  that  the  council  shall  determine 
this  fact  finally  before  the  work  is  begun 
and  the  passage  of  the  ordinance  shall  close 
the  question  for  all  parties."  I  think  that 
was  the  object  sought  to  be  accomplished 
here  that  it  was  Intebded,  if  the  taxpayer  let 
this  time  go  by  and  allowed  the  council  to 
determine  the  fact,  tt  should  close  the  qnes- 
ttott  for  all  partleB,  and,  when  section  827  Is 
considered  and  constmed  In  connection  with 
section  332,  It  was  intended  that  suits  could 
be  brought  questioning  the  correctness  of  the 
findings  of  the  park  board,  and  especially  so 
in  a  case  where  fraud  1>  alleged  In  the  mak- 
ing of  muh  findings,  and  that  the  city  coun- 
dl  oould  pn^twly  and  justly  be  restrained 
from  proceeding  or  making  any  findings  con- 
cerning the  Questlou  tintU  the  court  had 
passed  upon  the  actions  ol  the  park  board  In 
this  respect,  and,  In  case  the  court  found 
differently,  it  oould  compel  than  to  withdraw 
from  the  dty  council  and  have  returned  to 
them  any  matters  wldch  had  theretofore 
been  certified,  and  thus  leave  the  council 
without  anything  to  pass  upon  the  same  as 
though  the  park  board  had  decided  that  a 
sufficient  remonstrance  had  been  filed,  and 
for  that  reason  they  would  do  nothing  far- 
tb«  as  the  charter  proTidas.  I  am  of  opln- 
l<m  that  the  demurrer  should  have  been  over- 
ruled and  the  defendants  have  been  required 


to  answer  concerning  the  sufficiency  of  the 
remonstrance. 

I  concur  in  the  conduslon  that  the  writ 
of  error  should  be  dismissed  for  the  reason 
that  the  plea  In  bar  precludes  the  plaintiffs 
In  error  from  having  any  further  coDsldera- 
tlou  of  this  matter.  As  stated,  the  original 
suit  was  dismissed  In  the  trial  court  There- 
after a  writ  of  error  was  sued  out  of  tbia 
court  to  review  the  judgm^t  This  was 
the  Institution  of  a  new  suit  No  ai^Hcatlon 
was  mads  to  this  court  for  a  reetralniog  or- 
der or  stay  of  any  kind  against  the  council 
or  the  other  defraidants  herein  In  order  to  pre- 
vent further  action  by  them  pending  the  de- 
termination of  the  writ  of  error.  No  fraud 
is  alleged  against  the  dty  council.  It  there* 
after,  in  due  season,  proceeded  to  pass  upcm 
the  question  of  whether  a  remonstrance  In 
the  proper  number  and  form  had  been  filed 
with  the  park  board,  and  thereafter,  by  ordi- 
nance, duly  enacted,  found,  and  declared  to 
the  contrary,  and  also  to  the  effect  that  all 
essential  facts  necessary  for  the  park  board 
to  continue  in  this  matter  had  been  com- 
plied with.  Under  this  state  of  facts,  I  am 
of  opinion  that  this  predudes  any  further 
attack  upon  these  questions.  Were  the  rule 
otherwise,  it  mlg^t  work  soious  injuries, 
greatly  retard,  and  In  some  cases  practically 
prohibit,  public  improvements,  as  the  result 
would  be  that  dissatisfied  taxpayers  could 
file  their  suits  asking  for  Injuuctloos,  allow 
them  to  lie  dormant,  and,  In  case  the  parte 
board  and  dty  council  did  not  make  flw^inp 
In  harmony  with  their  views,  to  thereafter 
press  the  matter  tn  the  courts  in  order  to  se- 
cure a  decision  to  the  contrary,  and  tfa^eby 
have  the  bweflt  of  an  adjudication  by  two 
tribunals,  Instead  of  one.  According  to  my 
views,  the  du^  of  the  plalntUts  was  to  have 
had  the  coundl  temporarily  restrained  from 
acting  at  all,  until  the  action  of  the  park 
board  was  passed  iqion  by  the  court,  and, 
if  in  their  flavor,  the  coundl,  further  ac- 
tion of  the  court,  could  have  been  prevented 
from  passing  npon  the  quesUcm  at  all.  To 
hold  that  they  are  enUtled  to  this  relief 
without  having  this  done  or  attempting  to 
have  it  dime  by  this  court  would  be  to  en- 
tirely ispkon  the  provishms  of  the  diarter. 
It  would  also  make  the  inoceedlngs  involv- 
ing public  Improvemoits  uncertain  for  an 
unreasonable  Imgtfa  of  time,  A  party  has 
three  years  after  the  dedrion  of  the  tilal 
eourt  within  which  to  sue  out  a  writ  of  er^ 
ror,  and  in  a  case  of  this  kind,  where  the 
council  had  not  beea  restrained  from  acting 
at  an,  the  result  ndgtat  be  that  at  any  time 
during  this  three  years  a  writ  of  error  would 
be  sued  out  It  might  take  a  year  or  more 
to  have  the  case  dlqiosed  of  In  this  court 
If  Ihe  result  of  the  action  was  In  ftivor  of 
the  taxpayer,  It  wonld  then  revwt  back  to 
and  cover  the  matters  acted  upon  by  the 
park  board  as  wdl  as  the  findings  of  the 
council  thereon.  The  result  would  be  during 
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this  entire  period  to  make  nncertain  the  va- 
lidity of  the  proceedings  pertaining  to  any 
public  ImproTemeat.  I  cannot  believe  that 
this  was  contemplated  by  the  framers  of  the 
cbarter,  and  for  that  reason  I  agree  the 
council  having  acted  at  a  time  when  thc^e 
was  nothlDg  to  prevent  them  from  acting, 
that  their  actions,  as  stated  In  the  charter, 
thereafter  are  conclusive  upon  all  courts, 
and  are  not  subject  to  further  attack.  Oth- 
erwise, any  taxpayer  who  felt  aggrieved  at 
the  ruling  of  the  park  board  could  by  suit, 
even  if  unsuccesaful  In  the  lower  court,  have 
the  matter  placed  In  uncertainty  for  a  long 
period  of  time  by  suing  out  a  writ  of  error 
any  time  during  the  three  years.  If  such 
were  the  law,  this  might  be  done  repeatedly, 
as  common  experience  in  such  affairs  leads 
to  the  conclusion  that  there  are  scarcely 
ever  any  public  improvements  of  any  mag- 
nitude promulgated  and  carried  Into  effect 
without  dissatisfaction  and  opposition  from 
some  number  of  taxpayers  whose  properties 
are  to  be  affected. 

OABBEIRT,  J.  (dissenting).  I  cannot  agree 
with  the  conclusion  in  the  opinion  by  Mr. 
Justice  white;  to  tbe  effect  that  the  trial 
court  was  without  jurisdiction  to  inquire  into 
the  averments  of  the  complaint  that  as  a 
matter  of  fact  a  remonstrance  against  the 
proposed  Improvemoit  was  filed  with  the 
park  commission  by  the  owners  of  25  per 
cent  In  area  of  the  real  estate  in  the  dis- 
trict At  the  outaet  It  should  be  borne  in 
mind  that  the  case  Is  essentially  different 
from  the  Dnmars  and  Londoner  Cases,  in 
that  in  tbose  casee  the  preliminary  steps 
which  the  city  council  by  ordinance  had  de- 
termined bad  been,  compiled  with  were  at- 
tempted to  be  questioned  in  actions  to  annul 
assessments,  while  In  the  case  at  bar  tbe 
action  of  the  park  commission  In  finding  that 
tbe  required  remonstrance  was  not  filed  Is 
challenged  at  the  very  first  opportunity 
which  those  remonstrating  could  take  ad- 
vantage of.  The  main  purpose  In  providing 
that  a  finding  by  a  designated  municipal  att* 
thority  that  certain  preliminary  steps  neces- 
sary to  Initiate  proceedings  to  construct  mu- 
nicipal Improvemeats  should  be  condnstve 
upon  the  courts  was  to  prevent  the  validity 
of  snch  proceedings  bting  attained,  upon  the 
ground  that  anch  steps  had  not  been  taken 
after  the  Improvements  bad  been  ordered 
and  completed;  but  It  by  no  means  follows 
that  these  preliminary  steps  wblcb  are  In- 
tended to  afFord  property  owners  protection 
and  Insure  wise  and  just  action  on  tbe  part 
of  the  mnnicipal  authorities  are  meaningless, 
and  can  be  entirely  ignored  tf  the  failure  to 
observe  tbcm  is  raised  In  apt  time.  It  is 
true  tbat  the  provlsicm  In  tbe  charter  per- 
mitting a  remonstrance  to  be  filed  could 
have  been  dispensed  with  and  the  constitu- 
tional rights  of  property  owners  would  not 
have  been  Invaded;  but,  as  the  dbarter  bas 


made  such  prorision,  the  rlgbts  thus  givoi 
must  be  protected.  It  Is  unnecessary  to  dte 
authorities  to  support  the  assertion  that  it 
the  required  remonstrance  was  filed,  it  was 
the  express  duty  of  the  park  commission  to 
proceed  no  further,  and  that  such  remon- 
strance proprlo  vlgore  ousted  the  commis- 
sion of  all  authority  in  the  premises,  except 
to  drop  the  proceedings,  since  the  charter 
provisions  on  the  subject  In  effect  so  de- 
clare. Havli^  assumed  a  jurisdiction  which,, 
according  to  tbe  allegations  of  the  complaint 
they  do  not  possess,  can  a  court  of  equity 
grant  relief? 

With  the  provisions  In  the  charter  under 
consideration.  Is  It  not  clear  that  if  they 
have  not  been  ot)8erved,  there  must  be  a 
remedy  and  a  tribunal  where  relief  from  a 
failure  to  observe  them  can  be  obtained,  pro- 
vided, of  course,. Uiat  parties  aggrieved  by 
their  nonobservance  move  in  apt  time?  In 
the  opinion  of  Mr.  Justice  WHITE  it  is 
held  that  a  court  of  equity  cannot  grant  re- 
lief in  Budh  circumstances,  for  the  reason 
that  by  the  charter  the  dty  council  Is  made 
the  exclusive  tribunal  to  determine  whether 
or  not  the  required  remonstrance  was  filed, 
and  that  its  finding  on  this  question  Is  con- 
clusive upon  the  courts.  If  tbe  charter  is 
susceptible  of  the  construction  that  the  dty 
council  Is  made  the  exclusive  tribunal  for 
this  purpose,  then  It  must  be  conceded  tbat 
the  holding  to  the  effect  that  the  courts 
cannot  be  resorted  to  by  aggrieved  parties 
is  undoubtedly  correct;  but  I  cannot  give 
the  charter  the  construction  which  leads  to 
this  result  The  charter  does  provide  for 
notice  to  property  owners  by  the  commis- 
sion, and  that  all  complaints  and  objections 
made  in  writing  and  filed  within  a  specified 
time  touching  apportionments  on  the  proper- 
ty to'  be  assessed  will  be  beard  and  deter- 
mined by  that  body  before  final  action  In 
tbe  premises.  If  the  requisite  remonstrances 
have  been  filed,  the  proceedings  shall  be 
dropped.  If  not,  the  commission  shall  modi- 
fy or  confirm  the  apportionment  and  shall 
then  determine  -whether  the  land  for  the 
proposed  improvement  shall  be  acquired. 
It  Is  true  that  as  remonstrances  are  to  be 
filed  with  the  commission,  the  latter  passes 
upon  them  In  the  first  Instance,  but  that 
judgment  is  in  no  sense  final,  as  the  city 
council  appears  to  be  vested  with  some 
functions  and  authority  in  the  premises. 

What  steps  shall  next  be  taken  by  tbe 
commission  If  It  determines  to  proceed  with 
the  Improvement  do  not  appear  to  be  desig- 
nated; at  least  no  provision  on  that  sub- 
ject has  been  dted.  It  appears  to  be  con- 
ceded that  a  recommendatim  is  then  made 
to  the  conndl  by  the  coonmlsston,  and  that 
the  council  may  pass  an  ordinance,  wblcli 
completes  the  preliminary  steps,  or  at  least 
an  ordhiance  finding  that  the  notice  requir- 
ed to  be  given  was  duly  given,  and  that 
the  required  remonstrance  was  not  filed. 


Digitized  by 


OoloO 


LONDONER  v.  CITY  AND  COUNTY  OP  DENVBB 


169 


Authority  for  tbls  action  Is  fotmd  In  the 
latter  part  of  the  section  defining  the  dn- 
tles  of  the  commlselon  with  respect  to  com- 
plaints, objections,  and  remtmstrances,  and 
reads  as  follows:  "And  the  finding  of  the 
conncll  by  ordinance  that  such  notice  was 
duly  given,  or  that  sucb  remonstrance  was 
or  was  not  filed,  or  was  or  was  not  sub- 
scribed by  the  required  number  of  owners 
aforesaid,  shall  be  concIuBire  In  every  court 
or  other  tribunal."  It  Is  upon  this  provision 
that  Mr.  Justice  WHITE!  bases  the  con- 
clusion that  the  council  Is  the  exclusive  tribu- 
nal to  pass  upon  the  facts  there  mentioned 
after  the  commission  has  passed  upon  them. 
If  that  was  the  object,  would  there  not  liave 
been  provisions  requiring  notice  to  parties 
filing  remonfitrances  with  the  commission,  or 
provision  made,  if  dissatisfied  with  the  ac- 
tion of  that  body  on  remonstrances,  to  ap- 
peal to  the  council,  and  in  apt  terms  an 
opportunity  been  atforded  them  to  appear 
before  the  council  and  be  heard?  In  brief, 
would  there  not  have  been  provisions  cloth- 
ing It  with  the  dignity  and  attributes  of  a 
tribunal  to  hear  those  who  had  filed  remon- 
strances with  the  commission  before  pass- 
ing judgment?  None  exist  In  my  opinion 
this  provision  was  Intended  to  set  at  rest 
the  facts  therein  specified,  when  parties, 
after  the  action  of  the  commission,  had  not 
taken  steps  to  annul  its  action  before  final 
action  by  the  municipal  anthOTltles  In  the 
way  of  ordering  and  completing  the  improve- 
ments. Otherwise,  provision  would  have 
been  made  for  a  hearing  before  the  council 
of  those  claiming  to  have  been  aggrieved 
by  the  action  of  the  commission,  if  it  bad 
been  the  purpose  to  malce  It  the  exclusive 
tribunal  for  the  determination  of  these  ques- 
tions when  raised  by  persons  dissatisfied 
with  the  Judgment  of  the  commission.  So 
the  conclusion  Is  inevitable  that  If  the  park 
commission  acts  without  Jurisdiction,  the 
only  remedy  la  for  the  aggrieved  parties  to 
resort  to  the  courts.  Certainly  the  latter 
should  not  refuse  to  assume  Jurisdiction  and 
give  relief  if  those  whose  rights  have  been 
infringed  by  the  action  of  the  commission 
act  in  apt  time.  In  the  Londoner  Case  and  In 
City  of  Denver  Campb^I,  S3  Colo.  162, 
80  Pac.  142,  and  Spalding  t.  City  of  Denver, 
33  Colo.  172,  80  Pac.  126,  it  waa  said,  in 
substance,  that  the  provision  permitting  the 
council  to  make  ex  parte  findings  to  the  ef- 
fect that  preliminary  steps  necessary  to  fol- 
low in  Inltiatli^  public  improvements,  or 
where  certain  st^  bad  been  taken  by  the 
board  of  public  works  which  the  law  did 
not  justify,  were  Intoided  to  prevent  parties 
who  had  the  required  notice  of  the  proposed 
Improvements  from  rematuing  silent,  and 
th&i,  although  their  property  was  benefited, 
defeat  the  levy  of  an  assessment  because  of 
snch  irregularities,  and  that,  if  they  Intend- 
ed to  take  advantage  of  such  conditions, 
they  must  do  ao  in  apt  time.  In  these  cases 


It  is  intimated  that,  if  they  did,  they  would 
be  heard.  Perhaps  this  statement  was  obiter 
dictum,  but  from  the  f&cts  allied  in  the 
complaint  in  the  case  at  bar  It  appears  to 
be  necessary  to  so  hold,  otherwise  the  pro- 
visions of  the  charter  which  the  park  com- 
mission are  required  to  observe  are  render- 
ed a  nullity,  and  aggrieved  parties  are  de- 
prived of  all  opportunity  to  be  heard  on 
questions  touching  the  regularity  and  validi- 
ty of  the  action  of  the  commission  after  that 
body  has  passed  upw  them.  Without  a 
forum  having  been  designated  by  the  char- 
ter, where  parties  dissatisfied  with  the  ac- 
tion of  the  park  commission  can  be  heard, 
the  action  of  the  latter  not  being  final,  It 
must  necessarily  follow  that  such  parties, 
where  the  jurisdiction  and  judgment  of  the 
commisston  Is  challenged,  may  resort  to 
the  courts  If  they  do  so  before  the  proceed- 
ings by  action  of  the  municipal  authorities- 
are  conclusive  upon  them.  The  writer  can- 
not take  any  other  view,  and  be  oonslat^t 
with  what  was  said  in  the  public  improre- 
ment  cases  above  referred  to. 

Neither  do  I  agree  with  the  conclusion  of 
the  majority  that  the  plea  In  bar  should  tie 
sustained.  It  should  tie  borne  in  mind  that 
the  action  of  the  council  upon  which  this 
plea  is  based  was  taken  after  the  case  was 
brought  here  for  review  on  error.  This  fact 
presojts  an  entirely  different  case  from  one 
where  the  council  might  have  acted  after 
Judgmrat  of  the  lower  court,  and  before  the 
case  was  brought  here  for  review.  Tlie  suit 
below  was  to  annul  the  action  of  the  park 
commission  in  overruling  the  remonstrances. 
There  is  no  question  but  that  the  council 
had  notice  of  the  proceedings  here,  the  pur- 
pose of  which  was  to  review  the  judgment 
of  the  lower  court  With  this  notice  It  act- 
ed at  Its  peril  In  asaumtog  to  act  upon  the 
judgment  of  the  commission  which  might  be 
declared  a  nullity,  the  very  puritose  of  the 
action  instituted  below.  In  such  circum- 
stances the  action  of  the  council  which  is 
made  the  basis  of  the  plea  was  wrongful.  I 
cannot  subscribe  to  the  doctrine  that,  when 
an  action  Is  brought  the  purpose  of  which  is 
to  restrain  a  defendant  from  committing  a 
specified  act,  with  notice  of  the  pendency  of 
such  an  action  he  can  commit  the  act 
sought  to  be  restrained,  and  then  plead  that, 
because  of  such  action,  there  la  nothing  for 
the  court  to  pass  upon. 

But  there  is  an  additional  and  more  potent 
reason  why  the  plea  in  bar  should  not  be 
sustained.  It  is  true  the  charter  provides 
that  the  finding  of  the  council  that  the  re- 
quired notice  was  given  and  the  required 
remonstrance  was  not  filed  shall  be  conclu- 
sive upon  the  courts;  but  the  reason  for 
this  provision,  as  previously  suggested,  was 
to  prevent  the  validity  of  proceedings  to  con- 
struct public  improvements  being  attacked 
after  the  expense  of  the  improvement  had 
been  Incurred  upon  the  ground  that  the  req< 
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utslte  preliminary  steps  had  not  been  taken. 
Wlien,  bowerer,  tbe  reason  for  the  enforce- 
inent  of  the  charter  provision  under  consid- 
eration does  not  exist,  It  Is  not  applicable. 
In  the  case  at  bar  the  owners  have  acted 
promptly,  before  rights  have  attached,  so 
that,  In  mf  opinion,  In  the  clroumstances  of 
this  case,  even  the  action  of  the  city  council 
In  making  the  finding  upon  which  the  plea 
in  bar  is  predicated  Is  open  to  question  In 
the  courts.  If  this  is  not  the  rule  which 
should  be  applied  tb  the  facts  before  us,  then 
the  proTislons  of  the  charter  which  are  in- 
tended to  glre  property  owners  a  voice  in 
the  construction  of  public  Improvements  are 
rendered  absolutely  nugatory,  tor  the  very 
obvious  reason  that  the  park  commission 
could  arbitrarily  overrale  remonBtrances, 
and  imm^lately,  and  before  an  action  could 
be  InsUtated  by  owners  remonstrating,  tbe 
council  could  act,  and -owners  would  thus  be 
deprived  of  the  r^bt  to  have  tia  charter 
proTiaions  oiforced  which  are  intended  to 
afford  them  protection  against  the  action  of 
the  municipal  authorities  in  making  public 
Improvements. 

In  my  opinion,  tihe  plea  in  bar  should  be 
overruled,  and  tbe  JudgmOkt  of  tbe  district' 
court  reversed  and  tbe  cause  remanded  with 
dlrectionB  to  ovwrule  the  demurrer,  for  tbe 
reason  that  a  remonstrance  by  the  owners  of 
25  per  cent  in  area  of  real  estate  in  tbe 
district  wbldi  the  complaint  charges  was 
filed  by  the  very  terms  of  the  carter  com- 
pelled the  conuniaslon  to  drop  tike  proceed- 
ings. Should  tbe  cUj  authorities  take  issue 
on  this  anesdon  of  fact,  it  should  be  deter- 
mined by  the  court  If  determined  In  favor 
of  those  remcHistratlng,  the  action  of  the 
commission  and  council  shonld  be  annulled. 
The  prime  object  of  permitUng  a  remon- 
strance to  be  filed  was  to  give  those  whose 
propertgr  would  be  affected  by  a  proposed 
public  in^>rovemrait  an  OE^rtnnil?  to  ex- 
press their  disapproval  of  tbe  actitm  of  the 
GommlBslon  In  taking  the  preliminary  steps 
to  make  it   If  the  requisite  remonstrance 


la  filed  and  those  remonstrating  seek  In  apt 
time  to  review  the  action  overruling  it,  as  In 
the  case  at  bar,  the  courts  are  open  to  bear 
their  grievances.  Sustaining  the  plea  In  bar 
In  the  circumstances  of  this  case  erroneously 
deprives  those  who  filed  remonstrances  of 
this  right  In  brief,  on  the  facts  preeented, 
my  views  are  that  inasmuch  as  the  charter 
provides  (section  827)  that  the  park  com- 
mission, before  acquiring  real  estate  for  park 
purposes,  shall  give  notice  by  publication  to 
the  ovrners  of  the  real  estate  to  be  assessed 
for  the  expense  thus  Incurred  of  spedfled 
matters,  which  notice  shall  inform  such  own- 
ers that,  not  less  than  90  days  after  Its  first 
publication,  the  question  of  the  proposed 
purchase  or  condemnation  of  the  land  to  be 
used  for  the  proposed  park  will  be  consider- 
ed by  the  commission,  and  that  all  com- 
plaints and  objections  that  may  be  made  in 
writing  by  owners  of  real  estate  to  be  as- 
sessed for  such  proposed  park  will  be  heard 
and  determined  by  the  commlslsou  before 
final  action,  and  furtlier  jvovides  that  **U, 
within  the  time  above  spedfled,  a  ronon- 
strance  shall  be  filed  with  the  secrtfary  of 
said  commission,  subscribed  tiie  owners 
of  25  per  cent  In  area  of  the  real  estate 
which  is  to  be  assessed,  tiwn  the  propos- 
ed  purchase  or  condemnation  shall  not  be 
made,  and  tbe  proceedings  shall  not  be  re> 
newed  for  one  year  tlmeafter,"  that,  If  the 
requisite  remonstrance  Is  filed  within  tbe 
time  spedfled,  which  tbe  complaint  In  this 
case  allies  was  tiie  tftct  then  tbe  action  of 
the  conunlashm  in  ovsrndlng  such  remour 
strance,  or  the  finding  of  tbe  eonndl  to  th» 
effect  that  tbe  requisite  remonstrance  was 
not  ffled,  may  be  determined  in  tbe  courts  In 
an  actlrai  instituted  by  any  one  more  of 
tbose  remonstrating  if  commenced  before 
the  expense  for  the  proposed  perk  is  Incur- 
red. In  sudi  drcomstances,  if  the  court 
should  find  that  tbe  requisite  remonstrance 
was  filed,  tbe  proceedings  sluiuld  be  annulled. 

I  am  authorized  to  state  that  Ur.  Justice 
MUSSEB  concurs  fa  tills  opinion. 
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KEUfT  T.  OITT  OF  BUTTE. 

<Supreme  Conrt  of  Montana.    Nov,  11,  1911.) 

1.  MUNICIPAI.    OOHPOEATIONS    ^    646*)— IW- 

JUBIE8  TO  Peopkbtt— Nonac  or  Ihjtot— 
"Defect." 

Where  plaintiff  sued  defendant  city  for 
flooding  bis  mine,  by  reason  ot  a  defective  plan 
adopted  for  ttie  constmotion  of  a  sewer,  the 
cause  of  tlie  injury  was  not  a  "defect,"  within 
Rev.  Codes,  |  3289,  providing  that  notice  of 
^laim  for  Injuries  most  be  given  before  the  city 
shall  be  liaUe  for  damages  for  any  defect  In  a 
bridge,  street,  public  work,  etc. 

[Ed.  Not&— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1786;  Dec.  IMg.  | 

For  other  deflnitions,  see  Words  and  Phrase^ 
Tol.  2.  pp.  1931-1888.] 

2.  MunCIPAX,  COBPORATIORS  <|  741*)  — IN- 
J17BIE8  TO  PBOPEBTT— Notice— SrATtTTM. 

Rev.  Codes.  $  3289,  providing  that  notice 
of  claim  for  injuries  must  be  given  to  a  city 
or  town  before  It  shall  be  liable  for  damages 
cansed  by  any  defect  in  any  bridge,  street,  pub- 
lic work,  etc.,  having  been  enacted  under  a  title 
"An  act  relating  to  actions  against  cities  and 
towns  for  damages  to  persons  injured  on  streets 
and  other  public  grounds  tqr  reason  of  the  neg- 
ligence of  any  paElic  officer,  agent,  or  Mnployee 
in  any  city  or  town  in  Montana"  (Iawb  1903, 
c.  f^),  such  section  applied  only  to  injuries  to 
persons,  as  distinguished  from  injuries  to  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  |  1M2;  Dec  Dig.  I 
741.*J 

3.  MVHXOIPAI.    GOBFOHATIOHB  (S    845*)— IN- 

juuu  to  Pbopxbtt— AcrxonB— QtTBmON 
roB  Jdbt. 

In  an  action  against  a  city  for  the  flooding 
of  plaintiff's  mine  during  the  progress  of  work 
in  the  constmction  of  a  sewer,  whether  such 
flooding  resulted  from  tihe  city's  negligence  in 
carrying  out  a  general  plan  of  excavation  for 
the  extension  of  Its  sewer,  without  providing  an 
efficient  method  to  protect  the  ground  from  wa- 
ters flowing  down  a  gnlch  from  above  the  ex- 
cavation, htU  to*  th«  laiy. 

.  [Ed.  Nota^For  other  cawi.  mo  Mvnidpal 
Oorporatlons,  Gent.  Dig.  1  1800;  Dec  IMc  | 
845.*] 

4.  HvnioirAi.  GoKpounona  (f  840*) —In- 
jcBm  TO  Pbopebtt-Aotionb— Damages— 
Measube. 

In  an  action  against  a  dty  for  flooding 
plaintiff's  mine,  the  measure  of  plaintiff's  dam- 
ages was  such  an  amount  as  it  would  cost  to 
put  the  mine  in  the  tame  condition  it  was  in 
before  It  was  flooded,  with  interest  In  the  dis- 
cretion ot  the  Jury, 

(Ed.  Note. — For  other  cases,  see  Municipal 
CorporatiCHU,  Gent.  Dig.  |  1802;  Dec  Dig.  1 
845.*] 

5.  Appeal  aztd  Essob  (}  282*)— Resbbtation 

SV  LOWXB  OOTTBT  OT  OBOUHDB  OT  BBTIKW 

—  OsnoTioNB  TO  iHanuonoHB —  Sum- 

CIENCT. 

Where,  in  a  suit  for  flooding  plaiatifE's 
mine,  plaintiff  sought  to  recover  the  cost  of  re- 
pairing the  damage,  and  the  conrt  charged  that 
he  was  entitled  to  recover  his  necessary  and  rea- 
sonable expenditures  in  that  behalf,  an  objec- 
tion that  it  was  not  shown  that  the  expenditures 
were  reasonable  was  special,  and  could  not  be 
ccm^ezed  on  appeal,  where  the  only  olnjection 
at  the  trial  was  that  certain  items  uidiiaed  la 


the  amount  sued  for  were  not  proved  to  be  rea- 
sonable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1368,  1430:  Dec.  Dig.  | 
232  ;*  Trial,  Cent.  Dig.  SS  213,  692.] 

a.  Apfeai,  and  Bbbob  (i  1067*)— Review— 

HaBHLBSS  E^BOB— iNtriBUOTlONS. 

Where,  in  an  action  against  a  city  for 
flooding  plaintifE's  mine,  It  appeared  that  the 
jury  must  have  deducted  from  plaintiff's  damp 
ages  the  amount  of  the  necessary  damages  re- 
imbursed to  plaintiff  from  D.,  the  owner  of  an 
undivided  half  interest  in  the  mine,  defendant 
was  not  prejudiced  by  the  refusal  of  an  instruc- 
tion that  in  no  event  could  plaintiff  recover  the 
amount  so  received. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  }  4229 ;  Dec  Dig.  f  1067.*] 

7.  Costs  ({  178*)— DissnBSEMEniB— Map. 

Where  a  map  of  the  premises  in  question 
is  reasonably  necessary  to  explain  the  situa- 
tion, the  reasonable  cost  of  maklDg  the  map 
may  be  taxed  as  a  disbursement^  as  anthoriara 
by  Rev.  Codes,  |  7169. 

[Ed.  Note.— For  other  cases,  see  Goats,  Oat, 
Dig,  n  708-711;  Dee.  Dig.  1 17&*I 

8.  Costs  (S  207*)  —  DisniTBSEincNTB  —  Map  — 
Evidence  as  to  Exfbitditubb. 

An  original  verified  memorandum  of  the 
cost  of  a  map,  made  to  explain  the  situation, 
is  prima  facie  evidence  that  the  amount  charged 
was  necessarily  expended;  and  the  burden  is 
on  the  party  objecting  to  the  taxation  thereof 
to  overcome  the  same. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  H  781-787 ;  Dec.  Dig.  8  207.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  B.  McCleman,  Judge. 

Action  by  R.  P.  Kelly  against  the  City  of 
Butte.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

H.  Lowndes  Hanrr,  John  A.  Smith,  and  N. 
A.  Roterlng,  for  an>ellant  Ntdan  ft  Dodo- 
van,  tor  respondoit 

SMITH,  J.  Tbe  complaint  In  this  action 
sets  forth  that  on  tbe  26tli  day  of  S^;»tan- 
ber,  1906,  plaintiff  waa  the  owner  of  a  leaBe- 
hold  Interest  In  tiie  C^hir  qnarta  lode  min- 
ing claim,  Bitoated  In  the  dtr  of  Butte,  to- 
gether with  a  Bhaft  thereon  16  feet  east  of  a 
natural  water  course  which  passed  orer  said 
mining  claim.  Defendant  oitoed  upon  the 
comrtxnctlon  of  a  pnUlc  seww  orer  such  min- 
ing claim  and  along  the  natural  water  course, 
nalntlff  bad  a  water-tight  woodm  flame, 
which  he  used  for  conducting  tbe  water 
across  his  claim.  Dtfendant  ranoved  the 
flume,  dammed  tbe  waters  bo  as  to  conduct 
them  across  tbe  dalm  1^  means  of  a  trought 
and  dug  an  excavation  in  the  bed  of  tbe  wa- 
tw  course,  in  which  to  lay  tbe  sewer.  "On 
the  22d  day  of  Sevtonber,  190S,  and  aftw 
tbe  escavatlon  for  Its  sewer  bad  been  made 
by  tbe  drfendant  across  said  dalm,  it  neg- 
ligently permitted  tbe  dam  to  be  washed  out 
and  tbe  troughs  to  be  carried  away,  and  did 
negUgeotly  permit  the  water  to  run  In  said 
excayatlon  or  dltdi  without  flume  or  sewer 
to  prerent  it  from  seeping  Into  and  flooding 
plaintUTs  mine  and  underground  workings. 
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On  September  25,  190S,  owing  to  tbe  negli- 
gence  of  the  defendant,  the  waters  broke  Into 
and  flooded  plaintllTa  mine,"  causing  Injury, 
etc.  It  is  also  alleged  that  plaintiff  gave  de- 
fendant verbal  notice  of  the  time  when  and 
the  place  where  said  Injury  occurred,  and  on 
February  7, 1906,  presented  an  Itemized  claim 
for  damages.  The  cans^  wa9  tried  to  the 
district  court,  sitting  with  a  jury.  A  ver- 
dict for  $1,000  was  returned  In  favor  of 
plaintiff,  and  from  a  judgment  on  the  ver- 
dict, and  an  order  denying  a  motion  for  a 
new  trial,  defendant  has  appealed. 

[1]  1.  It  Is  contended  that  the  notice  giv- 
en to  the  city  was  Insufflcleat  No  notice 
was  necessary.  Section  32S9,  Revised  Codes, 
providing  that  notice  of  claim  for  Injuries 
must  be  given  to  a  city  or  town  before  It 
shall  be  liable  for  damages,  refers,  In  terms, 
to  any  "defect"  In  any  bridge,  street,  public 
works,  etc.  Neither  the  complaint  nor  the 
evidence  in  this  case  discloses  any  defect  in 
tbe  public  works  then  being  prosecuted  by 
the  defendant.  The  Injuries  r^ulted  from 
the  manner  In  which  the  work  was  conduct- 
ed In  accordance  with  the  plan  adopted  by 
the  dty.  Under  such  circumstances,  no  no- 
tice was  necessary.  See,  as  an  analogous 
case,  Pye  v.  City  of  Mankato,  38  Minn.  536, 
88  N.  W.  621,  where  the  court  said:  "There 
Is  nothing  suggesting  that  this  language  was 
Intended  to  embrace  Injuries  resulting  to  ad- 
jacent property  from  coDditions  which  do  not 
render  tbe  street  or  highway  defective  as 
such." 

[2]  2.  There  Is  another  reason  why  no  no- 
tice was  necessary.  The  statute  in  question 
was  not  Intended  to  apply  to  cases  of  Injury 
to  property.  In  the  case  of  Butte  Machinery 
Co.  V.  City  of  Butte,  43  Mont  351,  116  Pac. 
357,  we  held  that  It  did  bo  apply,  following 
the  decision  of  the  Supreme  Court  of  Min- 
nesota, in  Nichols  V.  City  of  Minneapolis,  80 
Minn.  545,  16  N.  W.  410,  which  clearly  ap- 
pears to  have  been  correctly  decldedt  In  view 
of  the  phraseology  of  the  statutory  ivovlsion 
there  in  question.  But  counsel  for  respond- 
ent in  the  Instant  case  have  called  onr  at- 
tention to  the  fact  that  onr  statute,  as  en- 
acted, bore  the  title.  "An  act  relating  to  ac- 
tions against  cities  and  towns  for  damages 
to  persotu  injured  on  streets  and  other  pub- 
lic grounds  by  reason  of  the  negligence  of 
any  public  officer,  agent  or  employ^  in  any 
dty  or  town  of  Montana."  (Italics  ours.) 
Laws  1003,  c.  03.  This  tlUe  clearly  limits 
the  scope  of  tbe  act  It  Is  onr  duty  to  bold 
tbe  act  constitutional,  if  possible,  and  that 
can  only  be  done  by  limiting  the  effect  of 
Its  general  language,  so  as  to  conform  to  Its 
title.  This  point  was  not  called  to  our  at- 
tention when  the  case  of  Butte  Machinery 
Co.  V.  City  of  Butte,  supra,  was  decided. 
That  case  Is  overruled. 

[3]  3.  It  appears  from  tbe  testimony  of 
Kelly,  the  plaintiff,  that  when  he  took  pos- 
session of  the  Ophlr  workings,  there  was  a 
box  flume,  extending  from  the  end  of  the 


Buffalo  gulch  sewer,  as  completed,  on,  a  dis- 
tance of  about  65  feet  down  the  gulch.  This 
flume  was  in  the  bed  of  the  gulch,  and  was 
amply  sufficient  to  carry  off  the  water. 
When  the  city  began  the  work  of  extending 
the  sewer,  its  officers  and  employes  took  up 
tbe  old  flume  and  laid  it  to  one  side,  for  tbe 
purpose  of  excavating  In  the  bed  of  the 
gulch  where  the  flume  had  formerly  been 
laid.  They  then  dammed  up  the  mouth  of 
the  storm  sewer,  so  that  the  water  rose 
therein  to  a  height  of  three  feet,  and  "put 
In  a  y-sha[)ed  trough  to  carry  the  water  off 
the  top  of  the  ground,  so  that  they  could 
work  tmder  it."  Subsequently  an  excess  of 
water  came  down  the  sewer,  carrying  away 
the  dam  and  trough,  and  running  thence 
Into  tbe  excavation  made  for  the  extension 
of  the  sewer.  This  extension  was  then  about 
three  feet  deep.  The  water  so  ran  from  Sun- 
day to  Wednesday,  at  which  time  tbe  plain- 
tiff Informed  the  dty  engineer  of  tbe  existing 
conditions,  and  was  told  that  "he  couldn't 
help  It  just  then;  that  It  bad  to  be  that 
way."  After  the  water  soaked  through  the 
surface,  it  eventually  broke  Into  the  Ophlr 
shaft  thus  causing  the  damage  of  which 
complaint  Is  made.  Prior  to  this,  however, 
and  while  the  water  was  still  running  in  tbe 
bed  of  tbe  gulch,  plaintiff  informed  the  street 
commissioner  of  the  fact,  and  "that  I  ex- 
pected it  would  break  in,  In  the  course  of 
time."  Mr.  Farmer,  tbe  street  commission- 
er, said  "be  couldn't  help  it;  they  hadn't  got 
the  timber  there  to  put  In  the  boxes  they  In- 
tended to  put  in,  and  he  would  have  to  let 
It  go  until  such  time  as  be  got  things  In 
shape  to  put  In  the  sewer." 

It  is  u^ed  that  the  evidence  Is  Insuffldent 
to  support  the  Judgment,  for  the  reason 
"that  there  Is  no  evidence  showing  or  tend- 
ing to  show  that  the  water  flowed  through 
the  trench  for  a  sufflci^it  length  of  time 
after  the  trough  was  carried  away  to  have 
enabled  the  dty  employes  to  remedy  the 
same."  This  contention  is  based  upon  a  con- 
clusion of  counsel,  drawn  from  other  testi- 
mony In  the  case,  that  the  water  flowed  into 
the  excavation  for  a  period  of  less  than  24 
hours.  There  are  two  answers  to  counsel's 
contention,  viz.:  (1)  The  jnry  was  justified 
in  believing  the  testimony  of  Kelly,  just 
quoted;  and  (2)  his  evidence  tends  to  show 
that  the  injury  to  his  property  was  occasion- 
ed by  tbe  negligence  of  the  defendant  In 
carrying  out  Its  general  plan  of  excavation 
for  the  extension  of  the  sewer  without  pro- 
viding any  effident  method  of  protecting  the 
ground  from  the  waters  flowing  down  the 
gulch  from  above  the  excavation.  Whether 
or  not  this  was  negligence  was,  we  think,  a 
question  for  tbe  jury  to  determine.  The  old 
flume  carried  off  the  water,  and  the  jury 
was  justlfled  in  finding,  as  it  seems  to  us, 
that  the  dty,  in  the  exercise  of  ordinary 
care,  sliould  have  provided,  In  lieu  thereof, 
a  new  method,  which  would  be  equally,  or 
at  least  substantlallyt  u  effectlTeb 
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4.  Kelly  also  testified  tbat  after  he  "got 
the  water  out"  he  aKoln  began  to  crosscut, 
and  "the  jar  and  blasting.  I  presume,  caured 
this  dirt  to  give  way  and  let  the  water  all 
In  on  me  again."  It  Is  argned  that  there  Is 
not  anything  to  show  that  the  second  flood- 
ing was  caused  by  any  act  tjf  the  city  ot 
Butte:  but  we  are  satisfied  from  the  evidence 
that  both  "floodlngs"  may  fairly  and  rea- 
sonably he  attributed  to  the  same  act  of  neg< 
llgence. 

5.  We  think  there  Is  testimony  In  the  rec- 
ord to  justify  a  finding  that  the  extension 
of  the  Bnfltalo  gnlch  sewer  was  within  the 
limits  of  the  city  of  Butte. 

[4, 1]  6.  The  court  gave  tlie  followtaig  in- 
struction :  "(9  In  assessing  plalntUTs  dam- 
ages, If  you  find  he  Is  mtltled  to  recover, 
yon  shall  take  Into  consideration  the  amount 
of  his  necessary  and  reasonable  expoidl- 
tures.  made  by  him  to  pot  the  property  In 
the  same  condition  In  which  It  was  before 
flooded,  and  yon  shall  assess  his  damages  In 
such  amount,  not  to  exceed,  however,  $1,726, 
and  In  your  discretion  you  may  allow  in- 
terest at  the  rate  of  8  per  cent,  per  annum 
from  the  25th  day  of  December,  1005,  to  this 
date."  As  this  Instruction  was  originally 
framed  by  the  court.  It  read  "f 1.760."  but,  on 
objection  by  defendant,  the  amount  was 
changed  to  $1,726.  Defendant  objected  to 
the  Instruction,  for  the  reason  "that  certain 
Items  included  In  the  amount  were  not  prov- 
ed to  be  Uke  reasonable  expenditures  In  such 
cases,  and  for  the  further  reason  that  the 
jury,  by  this  Instruction,  Is  permitted  to  as- 
sess In  plalntUTs  favor  the  damages  sustain- 
ed by  his  partner,  Dockstader."  it  Is  now 
urged:  "Plaintiff  testified  that  he  paid  Mar- 
tin Ryan  the  sum  of  $76,  to  Thomas  Slat- 
tery,  $74,  to  Jerry  Shea.  $48,  to  Ed.  Ryan, 
$52,  and  to  Harvey  Sullivan,  $44;  the  total 
belQg  $294.  No  evidence  was  t^fered  that 
these  sums  were  reasonable,  or  the  going 
or  reasonable  wa^  for  similar  work,  and 
there  Is  nothing  to  show  that  this  sum  of 
$294  Is  not  Included  In  the  verdict."  We 
tblnk  the  Instruction  as  given  states  a  cor- 
rect rule  of  law.  The  objection  now  urged 
Is  special,  and  should  have  been  made  In  the 
court  below.  The  objection  made,  that  "cer- 
tain Items  taieluded  In  this  amoimt  were  not 
proved  to  be  reasonable,"  did  not  call  the 
trial  court's  attrition  to  the  particular  Items 
to  which  objection  Is  now  made. 

[t]  7.  The  dtfendant  tendered  the  follow- 
ing Inatmetlon,  which  was  refused;  In- 
structl<m  No.  10 :  "In  no  event  can  you  give 
plaintiff  K^y  a  verdict  for  the  sum  of  $740, 
received  by  him  from  Dockstader  In  the  pay- 
ment of  part  of  tiie  damages  sustained  bj 
the  premises  In  question."  The  testimony 
shows  that  one  Floeres  bad  a  lease  for  a 
year  upon  the  Opblr  ground.  He  agreed  In 
writing  to  conv^  an  undivided  one-half  In- 
terest therein  to  Kelly  and  Dockstader,  In 
consideration  of  their  agreement  to  sink  the 
•haft  to  an  additional  d^th  of  SO  feet  and 


make  a  crosscut  upon  the  proper^.  After 
the  sinking  was  completed  and  the  raosscnt 
partially  made,  the  mine  was  flooded.  Do^- 
stader  does  not  appear  to  have  taken  any 
Interest  In  the  matter,  and  Kelly  paid  out 
a  large  sum  of  his  own  money  to  put  the 
mine  in  shape  to  continue  bis  contract  work. 
He  testified  that  It  was  necessary  to  clean 
out  the  shaft  and  the  crosscut,  In  orAet  to 
save  his  rights  under  the  contract  and  ob- 
tain a  one-half  Interest  In  the  lease.  Dock- 
stader paid  no  part  of  the  expaise  of  cleaii< 
lug  out  the  mine,  but  after  the  work  of 
sinking  and  crosscutting  was  completed  he 
conveyed  his  interest  fn  the  lease  to  Kelly 
in  settlemokt  of  the  amount  which  they 
agreed  npon  as  his  share  of  the  expense  In- 
curred by  reason  of  the  flood,  to  wit,  $742. 
It  Is  contended,  in  support  of  the  claim  that 
instruction  No.  10  should  have  been  given: 
"Before  Kelly  can  recover  the  damages  sus- 
tained by  his  partner,  Dockstader,  he  must 
plead,  as  well  as  prove,  an  assignment  of 
Dockstader's  Interest  to  him."  We  do  not, 
however,  understand  that  the  action  was 
brought  or  prosecuted  on  the  theory  that 
plaintiff  was  suing  as  assignee  of  Dock- 
stader's Interest.  As  we  read  -his  testimony, 
bis  claim  Is  that  he  made  all  the  expendi- 
tures out  of  his  own  resources,  Lq  order  to 
save  or  preserve  his  Individual  Interest  In 
the  lease,  which  would  otherwise  have  been 
forfeited  for  failure  to  complete  the  crosscut. 
At  any  rate,  the  matter  becomes  practically 
Immaterial  when  the  record  is  carefully  ex- 
amined. We  are  not  able  to  ascertain  how 
the  court  arrived  at  the  amount,  $1,760,  or 
counsel  at  the  smaller  amount,  $1,726.  Kelly 
testified  that  he  expended  the  snm  of  $210 
for  rent  of  boilers  and  engines  and  moving 
the  same,  $200  for  fittings  and  lumber,  $400 
for  labor,  $468  for  fuel,  $18  for  a  pump  sec- 
tion, and  that  his  own  labor  was  reasonably 
worth  $450.  The  sum  of  these  amounts  Is 
$1,752.  He  afterwards  said,  on  cross-exam- 
ination, that  the  amount  testified  to  as  hav- 
ing been  paid  out  for  labor  was  too  large 
by  $8,  thus  leaving  $1,744  as  the  full  amount 
of  his  claim.  His  testimony  was  not  in  Itself 
contradictory  or  unreasonable,  and  the  Jury 
evidently  believed  it  No  attempt  was  made 
to  disprove  or  discredit  It  by  other  witnesses. 
The  amount  of  the  verdict  was  $1,000,  as 
heretofore  stated.  Plaintiff  was  entitled  to 
recover  the  entire  amount  paid  out  by  him, 
If  entitied  to  recover  at  all,  unless  DoCk- 
stader's  interest  was  to  be  deducted;  and, 
altiiongh  the  court  r^sed  to  direct  the  jury 
to  deduct  the  $742  allowed  to  the  latter,  thej 
evidently  did  so  without  bu(A  Instruction. 
Deductiiu;  Docksteder's  portion,  or  $742,  the 
balance  due  Kelly  was  $1,002,  or  $2  more 
tiian  the  amount  of  the  verdict  Of  this  de- 
fendant cannot  complain.  Neither  can  it 
complain  that  Instruction  No.  10  was  not 
given,  for  the  reason  that  It  was  not  preju- 
diced by  the  refusal  of  the  court  to  give  It 
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[7, 13  8.  Plaintiff  filed  his  duly  verified 
memorandum  of  coBto  and  disbursements,  In 
which  the  following  item  appears:  "Frank 
Uonahoe,  for  reasonable  expense  for  mak- 
ing a  map  required  and  necessary  to  be  used 
on  trial  of  cause,  |20."  Thereafter  defend- 
ant filed  a  motion  to  tax  the  costs  and  re- 
duce this  Item  to  $5.  This  motion  was  sup* 
ported  by  the  following  affidavit:  "R.  R. 
Vail,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  and  has  been  a  civil  and 
mining  engineer  for  the  past  fifteen  years; 
that  as  such  he  Is  familiar  with  and  knows 
the  reasonable  cost  and  expense  of  making 
and  preparing  maps;  that  he  saw  the  map 
offered  by  the  plaintiff  and  Introduced  In 
evidence  on  the  trial  of  the  above-entitled 
action.  That  the  reasonable  cost  of  making 
said  map  offered  In  evidence  by  the  plain- 
tiff and  used  upon  the  trial  of  the  case  was 
not  more  than  five  (5)  dollars.  Deponent 
further  says  that  this  does  not  Include  any 
examination  that  said  Frank  Donahoe  may 
have  made  of  the  premises  In  question  and 
does  not  Include  any  survey  that  the  said 
Donahoe  may  have  made  nor  the  collection 
of  any  data,  but  simply  the  reasonable  ex- 
pense for  making  the  said  map.  R.  R.  Tall." 
The  court  refused  to  reduce  the  amount. 
We  find  no  error  in  this  action  of  the  court. 
The  reasonable  expenses  for  making  a  map. 
If  required  or  necessary  to  be  used,  are 
properly  taxable  by  virtue  of  section  7169, 
Revised  Codes.  The  question  of  fact  raised 
by  the  affidavit  just  quoted  was  for  the  dis- 
trict court  to  decide.  The  original  memo- 
randum, verified  as  It  was,  was  prima  fade 
evidence  that  the  amounts  named  therein 
were  neceesarlly  expended.  The  burden  of 
overcoming  such  showing  was  on  the  de- 
fendant. The  district  court  found  that  the 
burden  had  not  been  sustained,  and  we  are 
not  disposed  to  interfere  with  the  finding. 
See  Isman  v.  Altenbrand,  42  Mont.  188,  111 
Pac.  849;  Brande  v.  Babcock  Hardware  Co., 
35  Mont.  206.  88  Pac.  949.  119  Am.  St  Rep. 
858:  and  King  t.  Allen,  20  Mont  B.  73  Pac. 
U07. 

The  Judsrment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  a  J.,  and  HOLLOWAT,  J., 
ooncvr. 


STATE  ex  rel  GROGAN  et  al.  t.  DISTRICT 
COURT  OF  THE  NINTH  JUDICIAL 
DIST.  IN  AND  FOR  THE  OOUNTX  OF 
GALLATIN  et  al. 

(Supreme  Court  of  Montana.  Nov.  8,  1911.)  ■ 
1.  Jnnon  (|  61*>— DiSQUAuncA-noK— Pbo- 

OIDUBE. 

Under  Rev.  Codes,  |  6316,  dlsqnalU^e  a 
judge  on  filing  of  an  affidavit  impating  bias 
and  prejudice  to  him.  the  imputation  may  be 
made  in  the  language  of  the  statute,  and  proof 


of  facta  showing  actual  bias  and  prejocUoe  Ik 
not  required  nor  pennitted. 

[Bd.  Note.— For  other  casea,  asa  Jndgea,  Cent 
Dig.  I  227;  Dec  Dig.  I  51.«] 

2.  Judges  (S  51*)— DiaqxTauncATioir— Am- 

DAVIT— SUETICIKNCT. 

An  affidavit  tbat  defendant  has  reason  to 
believe  that  he  cannot  have  a  fair  trial  before 
"MiUard  Smith."  deacribed  as  judge  of  the 
Ninth  district,  la  sufficient  to  diaqnalify  "J. 
Miller  Smith,"  judge  of  the  First  district, 
called  to  prealde  In  a  cause  pending  In  tbe 
Ninth  district,  because  of  the  disqualification  of 
W.  R.  G.  Stewart,  the  regular  judge  of  such 
district 

[Ed.  Note.— F<w  other  cases,  see  Judges,  Cent 
Dig.  S  227;  Dec.  Dig.  8  51.*] 

3.  Mandamus  (I  164*)— PErmow  rt)B  Super- 

VISOET  CONTEOL— ANSWEB—NECESarrr. 

Matters  controvertiiuc  the  petition  or  anp- 
plemental  affidavita  on  applicatioQ  for  a  writ 
of  supervisory  control  to  set  aside  a  judgment 
should  he  raised  by  a  fbrmal  answer. 

[Ed.  Note.— For  other  oases,  see  Uandamna. 
Cent.  Dig.  |S  344-360:  Dec.  Dig.  |  164.*] 

4.  Mandamtts  (5  168*)  —  Application  fob 
Whit  of  Supebvisobt  Contbod— Relator's 
Financial  Ability— Evidkncb—Wbioht. 

On  application  fo'r  writ  of  supervlBory  con- 
trol to  set  aside  a  judgment,  eviaence  hetd  in- 
sufficient to  show  that  relators  were  prevented 
from  instituting  appropriate  proceedings  earlier 
on  acconnt  of  pecuniary  Inability  to  pay  the 
necessary  filing  fees. 

[Ed.  Note.— For  other  cases,  tee  Mandamns,^ 
Dec.  Dig.  i  168.*] 

5.  Mandauus  ({8  3,  4*)  —  Application  pob 
Whit  of  Supebvisobt  Contbol— Right  to^ 
Belief— OxnEB  Remedy. 

Application  does  not  lie  for  a  writ  of  su- 
pervisory control  to  set  aside  a  judgment,  if 
relator  has  neglected  his  remedy  by  appeal  from 
the  judgment,  or  by  motion,  under  Rev.  Codes. 
I  6589,  to  set  aside  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  SS  8,  4.*] 

Application  by  the  State  of  Montana,  on 
the  relation  of  Darius  F.  Grogan  and  others, 
against  the  District  Court  of  the  Ninth  Judi- 
cial District  of  the  State  of  Montana,  In  and 
for  Gallatin  county,  and  another,  for  a  writ 
of  supervisory  control  to  set  aside  a  Judg- 
ment Proceeding  dismissed. 

Jesse  B.  Boote,  for  relators.  Georga  D. 
Pease,  for  respondents. 


BRANTLT,  C.  J.  This  Is  an  original  ap- 
plication for  a  writ  of  supervisory  control 
to  set  aside  a  final  judgment  r^idered  and 
entered  In  the  case  of  Cllne  r.  Darius  F. 
Grogan  et  al.,  the  relators  herein,  by  the 
district  court  of  the  Ninth  district  In  and 
for  Gallatin  county.  The  action  was  com- 
menced on  November  16, 1909,  by  Carrie  Cllne 
to  recover  from  the  relators  the  amount  of 
a  promissory  note  for  $1,478.77,  executed  by 
them  to  Victor  E.  Cllne  on  January  28,  1901. 
and  thereafter  transferred  by  him  to  Carrie 
Cllne.  The  Issues  were  nude  up  by  the  re- 
ply of  the  plalnticr,  CUne,  filed  February  6, 
1010.  Thereafter  the  cause  was  set  for 
trial  OD  June  18th.   On  June  16tb  the  re- 
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lators  filed  their  affidavit  allegii^  that  they 
could  not  hare  a  fair  and  Impartial  trial  by 
reason  of  the  bias  and  prejudice  of  Hon. 
W.  R.  O.  Stewart,  the  Judge  of  that  district. 
Accordingly  Judge  Stewart  postponed  the 
trial  until  June  20tb  and  called  in  Hon.  J. 
Miller  Smith,  of  the  First  district,  to  sit 
in  his  place.  Counsel  who  had  theretofore 
acted  for  relators  had  withdrawn  from  the 
cause,  and  tt  seems  that  relators  were  then 
without  connseL  Immediately  after  the  an- 
nouncemfflit  that  Judge  Smith  would  pre- 
side at  the  trial,  Darius  F.  Grogan  made  and 
caused  to  be  filed  with  the  clerk  the  follow- 
ing affidavit:  "D.  F.  Grogan,  being  first  duly 
sworn,  deposes  and  says;  That  he  Is  one  of 
the  defendants  in  the  foregoing  named  ac- 
tion; that  he  has  reason  to  believe  that  the 
defendants  cannot  have  a  fair  trial  of  said 
action  before  the  Honorable  Millard  Smith, 
Judge  of  the  said  district  court  for  the  trial 
of  said  action,  on  request  of  the  Honorable 
W.  B.  0.  Stewart,  the  disqualified  Judge  of 
the  said  court  in  said  action,  because  of 
the  bias  and  prejudice  of  the  said  Judge 
MUlard  Smith."  When  conrt  convened  on 
June  20th,  the  relators  were  not  present,  nor 
were  they  represented  by  counsel.  Judge 
Smith,  being  of  the  opinion  that  the  affidavit 
was  not  sufficient  to  disqualify  him,  because 
of  the  error  in  the  statement  of  his  name 
therein,  proceeded  with  the  trial,  which  re- 
sulted in  a  verdict  and  Judgment  in  favor 
of  plaintiff  for  the  amount  of  the  note  and 
costs. 

It  does  not  appear  from  the  petition  when 
the  relators  first  received  notice  of  the  entry 
of  Judgment;  but  It  does  appear  that  ou 
October  10,  1910,  they  procured  counsel  to 
prepare,  and  who  did  prepare,  the  petition 
filed  In  support  of  the  present  application. 
Thereafter  they  took  no  further  steps  until 
September  2lBt  of  this  year,  when  the  pe- 
tition was  filed  In  this  court.  The  petition 
recites  the  facts  above  narrated,  and  is  ac- 
companied by  the  affidavits  of  Darius  F. 
Grogan  and  both  of  counsel  for  relators,  the 
purpose  of  which  Is  to  supplement  the  peti- 
tion by  showing  that  relators  did  not  apply 
promptly  to  this  court  for  relief  because,  when 
the  judgment  was  entered  against  them,  th^ 
were,  and  since  have  remained,  financially 
unable  to  pay  the  necessary  filing  fees.  Upon 
the  filing  of  the  petition  this  court  Issued 
an  order  to  show  cause.  At  the  hearing 
the  defendants  filed  and  submitted  certified 
copies  of  affidavits  theretofore  filed  by  Da- 
rius F.  Gr<^n  In  other  proceedings  to  which 
he  was  a  party  In  the  district  court  of  Gal- 
latin county,  and  also  original  affidavits  of 
other  persons  controverting  the  matters 
allseed  in  the  affidavits  accompanying  the 
petition,  and  submitted  a  motion  to  set  aside 
the  order  and  dismiss  the  proceedings  upon 
several  grounds,  all  of  which  are  included  in 
the  general  statement  that  the  facts  alleged 
In  the  petttUm  do  not  warrant  the  relief  de- 
manded. 


[t,l]  It  cannot,  we  think,  be  controvert- 
ed that  the  affidavit  filed  In  the  district 
court  was  sufficient  to  work  a  disqualification 
of  Judge  Smith  and  deprive  him  of  Juris- 
diction of  the  case  of  Olne  v.  Grogan  et  al. 
Under  the  statute  (Rev.  Codes,  §  6315}  a 
disqualification  is  wrought  by  the  filing  of 
an  affidavit  imputing  bias  and  prejudice  to 
the  presiding  Judge  at  any  time  before  the 
day  fixed  for  the  hearing.  The  imputation 
may  be  made  in  the  language  of  the  statute, 
and  proof  of  facts  showing  actual  bias  and 
prejudice  is  not  required  nor  permitted. 
State  ex  rel.  Carleton  v.  District  Court,  33 
Mont.  141,  82  Pac.  789.  The  error  In  the 
given  name  of  Judge  Smith  might  In  the 
absence  of  descriptive  words  Identifying  the 
particular  person  against  whom  it  was  direct- 
ed, have  rendered  the  affidavit  abortive;  but, 
since  it  shows  by  Its  recitals  that  It  was  the 
intention  of  the  affiant  to  disqualify  the 
Judge  Smith  who  had  been  called  by  Judge 
Stewart  to  try  the  cause,  It  was  sufficient 
to  work  the  disqualification,  notwithstand- 
ing the  Judge's  given  name  was  not  correct- 
ly stated.  It  thus  appears  that  Judge  Smith 
was  without  Jurisdiction  to  sit  and  try  the 
cause.  It  is  on  this  ground  that  this  conrt 
is  asked  to  exercise  Its  superrlaorr  power 
to  set  the  Judgment  aside. 

[3, 4]  If  it  be  assumed  that  the  financial 
disability  of  a  litigant  is  sufficient  under  any 
circumstances  to  justify  or  excuse  delay  in 
his  effort  to  secure  relief  from  an  adverse 
judgment,  the  showing  made  to  excuse  the 
delay  of  relators  in  Instituting  this  proceed- 
ing does  not  entitle  them  to  any  Indulgence. 
It  la  true  that,  If  the  defendants  wished  to 
controvert  any  facts  stated  in  the  petition  or 
the  supplemental  affidavits,  th^  should  have 
done  so  by  a  formal  answer.  But,  treating 
the  affidavits  and  copies  filed  by  them  as  an 
answer,  they  furnish  substantial  ground  for 
the  conclusion  that  the  representations  by 
the  relators  as  to  their  financial  condition 
are  not  based  upon  the  facts  as  they  have 
actually  existed.  It  appears  that  early  in 
January  of  this  year  Darius  F.  Grogan  was 
possessed  of  real  estate  which  he  was  able 
to'  hypothecate  to  obtain  money  for  a  trip 
to  West  yirglnia.  As  shown  by  copies  of  his 
affidavits  filed  In  the  district  court  of  Gal- 
latin connfy,  this  had  a  value  of  several 
thousand  dollars,  and,  for  aught  that  ap- 
pears, he  owned  this  properfy  at  the  time  the 
Judgment  was  rendered  against  him,  and 
was  financially  able  to  institute  appropriate 
proceedings  at  once  to  tuve  it  set  aside. 

[I]  But,  accepting  the  representations  as 
to  the  financial  condition  of  relators  as  true, 
there  is  another  reason  which  concludes  them 
from  having  any  relief  in  this  court.  When 
the  Judgment  was  rendered  against  them, 
th^  had  two  statutory  remedies,  either  of 
which  would  have  been  both  expeditious  and 
adequate  to  furnish  them  relief.  They  had 
an  appeal  directly  from  the  Judgment  By 
bill  of  exceptions  they  could  have  brought 
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Into  the  record  the  proceedings  Incident  to 
the  dlsgnallQcation  of  Judge  Smith,  and  their 
appeal  would  have  been  effective.  In  Ilea 
of  this  course  they  could  have  moved  the 
district  court  to  Bet  'aside  the  Judgment,  and 
their  motion  would  bare  been  effective  upon 
a  showing  of  the  facts.  Rev.  Codes,  fi  6589. 
The  lack  of  Jurisdiction  In  Judge  Smith  to 
render  the  ju^^ent,  and  hence  its  invalidi- 
ty, could  hare  been  made  to  appear.  In  case 
their  motion  was  denied,  they  could  have  ap- 
pealed from  the  order  denying  It,  as  from 
a  special  order  after  final  Judgment  Sec- 
tion 7098.  This  appeal  would  likewise  have 
been  effective.  But,  having  omitted  to  avail 
themselves  of  these  remedies,  they  are  not 
entitled  to  invoke  the  power  of  thla  court, 
which  was  given  It  to  enable  It  to  grant  re- 
lief,  not  generally,  but  only  under  extraordi- 
nary circumstances  In  cases  In  the  Inferior 
court.  In  which  error  has  intervened  and 
there  is  no  appeal  or  adequate  remedy. 

The  supervisory  power  of  this  court  was 
examined,  and  its  functions  tentatively  de- 
fined. In  State  ex  rel.  Whiteside  v.  District 
Court,  24  Mont  539,  63  Pac.  39S.  It  has 
been  invoked  in  many  cases  since  that  de- 
cision was  rendered,  but  has  always  been 
confined  in  Its  use  to  ezlgendra  arising  dur- 
ing the  progress  of  litigation  In  Inferior  courts, 
to  remedy  manifest  wrongs  which  cannot 
otherwise  be  r^hted,  and  which  will  result 
In  Irreparable  damage  unless  relief  Is  grant- 
ed. The  following  are  Illustrative  cases: 
State  ex  rel.  Moore  v.  District  Court,  25 
Mont  31.  63  Pac.  686;  State  ex  rel,  Sutton 
V.  District  Court  27  Mont.  128,  69  Pac.  988; 
State  ex  rel.  Harris  v.  District  Court,  27 
Mont  280,  70  Paa-081;  State  ex  rel.  Sborea 


T.  District  Court,  27  Mont  349,  71  Pac  159; 
State  ex  rel.  Clark  v.  District  Court  30  Mont 
442,  76  Pac.  1005;  State  ex  rel.  Helnze  v. 
District  Court,  32  Mont  579,  81  Pac.  345; 
State  ex  rel.  Butte  L.  I.  Go.  v.  District 
Court  37  Mont  226,  95  Pac.  843;  State  ex 
rel.  H^ner  v.  District  Court  40  Mont  17, 
104  Pac.  872;  Bailey  v.  Examining  and  Trial 
Board,  42  Mont  216,  112  Pac.  69.  If  we 
should  grant  the  writ  In  the  instant  case,  we 
should  not  only  use  our  power  for  another 
purpose  than  that  for  which  it  was  granted, 
viz.,  for  the  purpose  of  review  as  on  an 
ordinary  appeal  and  after  the  time  for  ap- 
peal has  expired,  but  should  also  grant  re- 
lief to  a  litigant  whose  only  claim  to  It  is 
that  he  has  neglected,  without  excuse,  to 
avail  himself  of  the  ordinary  remedies  pro- 
vided by  statute  for  cases  snch  as  his.  Thla 
we  may  not  do. 

It  was  anggested  during  the  argument  that 
the  relators  may  still  resort  to  an  action  In 
equity  to  have  the  Judgment  set  aside.  This 
may  be  so  (State  ex  rel.  Happel  v.  District 
Court,  38  Uont  166,  99  Pac.  291,  129  Am. 
St.  Bep.  68^;  bnt.  If  it  la  bo,  there  la  thus 
apparent  still  another  reason  why  this  court 
should  not  Interfere  to  perform  an  office 
which  primarily  appertains  to  the  district 
court.  The  relief  granted  by  this  court  would 
be  exactly  that  which  should  be  sought 
through  the  original  equl^  Jurisdiction  of 
the  district  court 

The  order  to  show  cause  is  therefore  set 
aside,  and  the  proceeding  is  dismissed. 

Dismissed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 
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ABCHiraCTUItAL  DECOBATINO  OO.  t. 
MIGELASON  et  al 

(Supreme  Coart  of  Waaldngton.  Dec.  8,  1911.) 

1.  BCechanics*  Limb  (|  118*)— "Matxbial- 
lun"— cobtbactob  with  aobnt  of  owneb. 

One  contractiiie  with  the  agent  of  the  ottd- 
er  erecting  a  bailaing  for  decorative  plaster 
work,  Bupplying  both  labor  and  material,  U 
not  a  materialman  within  Rem.  &  Bal.  Code,  § 
1133,  requirina  a  materialman  to  send  to  the 
owner  a  duplicate  statement  of  the  materiala 
furnished  to  the  contractor,  which  only  covers  a 
situation  where  three  peieons  are  invf^ved,  and 
whete  tbe  owner  has  no  contractual  relation 
with  the  one  famlaUng  materials. 

[Ed.  Note.— For  other  eaaei,  see  Mechanics' 
liens.  Cent  Dif.  |  181;  Dec.  Dig.  |  US.* 

For  other  definitions,  see  Words  and  Phrases, 
Ttd.  S,  p.  4409;  ToL  8,  p.  7718.3 

2.  MBCHAinOB'  LXSRS  (I  118*)— titXHB  OF  Ha- 

TBBiAUiKir  —  Dupuoara  SxAXEaaan  fob 

OWIfEB. 

A  materialman  who  delivers  materials  to 
the  owner  under  a  contract  with  him  through 
his  agent  need  not  send  to  the  owner  the  du- 

flicate  statement  required  bj  Bern.  &  BaL  Oode, 
1133. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  }  161;  Dec.  Dig.  {  118.*] 

&  Appeal  and  Bbbob  (|  807*)— FnvDnroB— 

Pbesuuftions. 

The  court  on  appeal  on  a  short  record, 
containing  only  the  findings  of  fact,  conclusions 
of  law,  decree,  and  ezbibita,  must  accept  the 
findings  as  true  In  the  absence  of  any  exceptions 
to  them,  and  can  only  determine  the  correctness 
of  the  decree  based  on  tha  flndin^. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  907.*] 

D^artment  2.  Appeal  from  Superior 
Court,  Snohomish  Gonnt;;  W.  W.  Black, 

Action  by  the  Architectural  Decorating 
Company  against  Gustaf  Nlcklason  and  an- 
other. From  a  Judgment  denying  relief, 
plaintiff  appeals.  Reversed  and  remanded. 

Soberts,  Battle,  Hulbert  ft  Tranant,  and 
George  K.  Blddle,  for  appellant  F.  SL  And- 
erson and  B.  J.  Adams,  for  respond^ts. 

MORRIS,  J.  Appeal  from  a  decree  deny- 
ing appellant  a  foreclosure  of  a  mechEuiic'a 
lien.  The  case  la  before  us  upon  a  short 
record,  containing  only  the  findings  of  fact, 
conclusions  of  law,  decree,  and  two  exhibits. 
The  court  finds  that  the  respondents  are  in- 
debted to  appellant  In  the  sum  of  $646  for 
materials  furnished  and  labor  performed  In 
the  construction  of  the  building ;  that  It  had 
filed  Its  lien  In  due  time,  but  was  not  en- 
titled to  a  foreclosure  for  failure  to  comply 
with  section  1133,  Rem.  ft  Bal.  Code,  provid- 
ing that  a  materialman  must  send  to  the 
owner  of  any  building  to  which  materials  are 
furnished  for  construction,  alteration,  or  re- 
pair a  duplicate  statement  of  all  materials  so 
furnished  to  any  person  or  contractor;  oth- 
erwise the  lien  shall  be  unenforceable.  The 


conrt  finds  no  such  duplicate  statement  was 
delivered  to  the  owner,  and  for  this  reason 
holds  the  lien  is  not  entitled  to  be  fore- 
closed. 

In  onr  Judgment  the  findings  do  not  sup- 
port the  decree  for  two  reasons: 

[1]  (1)  The  appellant  is  not  a  material- 
man. It  contracted  with  the  agent  of  the 
owner  to  do  the  decorative  plaster  work, 
supplying  both  labor  and  material.  It  was 
furnishing  labor  to  the  same  extent  as  any 
mechanic  who  worked  on  the  building.  The 
fact  that  It  furnished  its  own  material  and 
put  It  in  place  does  not  make  It  a  material- 
man. Its  contract  was  direct  with  the  own- 
er through  the  owner's  agent  The  statute 
covers  a  situation  where  three  persons  are 
involved — the  one  who  furnished  material, 
the  one  to  whom  the  material  Is  furnished, 
and  the  owner  of  the  building  for  which  they 
are  furnished.  The  owner  has  no  contractual 
relation  with  the  first  person,  and  haa  no 
means  of  knowing  what  materials  may  be 
furnished  to  the  second  person  upon  the  faith 
and  credit  of  the  building,  except  as  he  re- 
ceives notice  through  his  duplicate  bills. 
Upon  receipt  of  these  the  owner  Is  in  a  posU 
tion  to  protect  himself  against  his  contractor 
and  the  materialman  by  checking  up  the  con- 
tractor and  the  materials  claimed  to  be  fur- 
nished. This  is  the  plain  purpose  of  the 
statute.  Where  the  owner  contracts  directly 
for  material,  he  requires  no  notice  outside  of 
his  contract  to  protect  himself.  The  findings 
make  appellant  a  contractor,  and  not  a  ma- 
terialman, dealing  with  the  owner.  The  con- 
tract was  of  itself  a  statement  of  the  mate- 
rials famished,  and  none  oQux  was  neces- 
sary. 

[1]  (2)  Even  if  we  should  concede  appel- 
lant to  be  a  materialman,  having  delivered 
bis  materials  to  the  owner  under  a  contract 
with  the  owner  through  his  agent,  he  was 
not  required  to  a&xA  the  duplicate  statement 
required  by  the  statute  when  the  materials 
are  delivered  to  a  contractor  or  person  other 
than  the  owner.  Rlefiln  v.  Orafton,  IID 
Pac.  861. 

[3]  Respondoit  contends  the  findings  do 
not  correctly  speak  the  facts,  and  that  they 
are  manifestly  incomplete,  and  we  should 
therefore  assume  the  evidence  supports  the 
decree.  The  trouble  with  this  contention  Is 
that  the  findings  are  the  only  facts  before 
us,  and  we  are  bound  by  them.  There  is  no 
evidence  of  Incompleteness  or  Insuffldency 
upon  their  face.  No  exceptions  have  been 
taken  to  them. 

They  find  every  fact  essential  to  be  found 
in  a  foreclosure  case,  and  we  must  accept 
them  as  they  are,  and  determine  only  the 
correctness  of  the  decree  based  upon  them ; 
and  b^g  persuaded  that  the  decree  Is  er- 
roneous in  Its  dismissal,  and  that  appellant 
was  entitled  to  a  foreclosure  of  Its  Hen,  the 
decree  is  reversed  and  the  cause  remanded. 
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with  liiBtnictions  to  enter  a  decree  fore- 
closure In  favor  of  appellant 

DUNBAR,  G.  J.,  and  ELLIS,  CBOW,  and 
OHADWIGK,  JJ^  concnr. 


BIPFBT  et  ox.  t.  HABBISON  tt  ax. 
(Bnpretne  Coait  of  Waiblngton.  Dec.  2,  1911.) 

1.  Boundaries   d   68*)  —  Establishmknt— 
Obioinal  MonDUENm 

Where  there  are  do  orisinal  monuments 
discoTered,  the  object  of  a  survey  of  a  disputed 
tine  1b  to  determine,  not  where  the  orij^inal  loca- 
tion should  have  been,  but  where  It  actually 
was,  as  a  purchaser  hak  a  right  to  be  protected 
in  ttie  land  which  be  purchases  with  reference 
to  the  original  monnmenti  or  locations,  wlietfaer 
right  or  wrong. 

[Sd.  Note.— For  other  caiee,  eee  Bonndariw, 
Dee.  Dlt.  I  S8.*] 

2.  BOURDARiaS  (I  47*}— BeTABLXSHHXRT-EiB- 

TOPPBL. 

While  a  person  Is  not  compelled  to  fence  In 
all  of  his  land,  where  an  owner  builds  a  fence 
on  a  line  laid  out  by  surveyors,  tt  Is  in  a  sense 
a  monument,  which  Is  held  oat  as  the  true  line, 
and  which  will  estop  the  builders  from  denying 
ttie  right  of  innocent  purchasers  obtaining  land 
to  re^ud  it  as  such  after  its  establishment  for 
many  yean. 

[Ed.  Note.— For  other  casM,  see  Bonndaries, 
Gtont  Dig.  H  227-231;  XJeeTDlr.  I  47.*} 
8.  QuirriNG  Tiiu:  (|  44*>— AonoH— Bobdm 

OF  iPboof. 

In  an  action  to  qniet  title  to  a  strip  of  land 
in  dispute,  tile  burdoi  is  on  plaintifEB  to  estab- 
lish their  claim  thereto. 

rod.  Note.— For  other  cases,  see  Qaietlng  Ti- 
tle, Oent  Die.  IS  8&-92;  Dec.  Dig.  }  ^iJT 
4.  BouNDABm  (I  87*)— AonoN— SumoiERCT 

OF  EVIDBKCB. 

In  an  action  to  quiet  title  to  t  strip  of 
land,  evidence  M4  insufficient  to  establish  the 
line  contended  for  bj  plaintigs. 

[Ed.  Note.— For  otiier  cases,  see  Bonndaries, 
Oent  Dig.  H  184-m;  Dee.  INg.  i  87.*] 

D^rtment  1.  Appeal  from  Snperior 
Osnrt  Kitsap  County;  John  B.  Takey,  Judge. 

Action  by  T,  7.  Blpp«y  and  wife  against 
Benjamin  F.  Harrison  and  wife.  From  a 
jud^ent  for  plaintiffs,  defendants  appeal. 
Beversed,  with  directions. 

Bryan  &  Ingle,  for  appellants.    Jul  W. 

Garr,  for  respondents. 

DUNBAB,  O.  J.  The  respondents  brought 
this  action  to  quiet  title  to  a  certain  strip  of 
land  in  dispute.  The  following  map  will 
show  substantially  the  location  of  tlM  land: 


10 


11 


There  is  some  contention  by  the  respond- 
ents that  this  plat  does  not  show  the  true 
line  betwem  lots  11  and  12,  but  with  the 

view  we  talfe  of  the  case  tills  Is  not  ma- 


terial. The  reqxmdents  were  tlie  ownos 
of  lots  8,  9,  and  10,  and  the  appellants  of 
lots  11  and  12.  The  matter  in  dispute  Is 
the  correct  line  between  lots  10  and  11.  The 
respondents  purdiased  the  land  on  Uardi 
4,  ia)8,  and  had  a  contract  to  purchase  prior 
to  said  date.  Bespondents,  sotm  after  por- 
chasing  the  property,  and  18  years  preced- 
ing the  time  of  tiie  trial  In  Hie  conrt  bdow, 
took  poesesalon  of  said  ivopwtTi  and  boOt 
a  line  fence  on  what  tb^  tlien  believed  to 
be  the  east  boundary  line  of  lot  10^  Tfiat 
fence  has  stood  tliere  alnee,  and  Is  still 
standing  as  originally  located.  This  fence 
Is  2.44  feet  west  of  what  respondents  now 
contend  is  the  trne  east  boundary  of  said  lot 
10.  The  appellants  contention  is  that  the 
fence  Is  on  the  correct  boundary  line,  and 
tiiey  base  their  claim  upon  the  propostttons: 
(1)  That  the  fence  was  constructed  upon  the 
original  survey  stakes,  and  according  to  the 
Qrat  survey  made,  and  that  the  first  survey 
governs,  regardless  of  the  same  being  cor- 
rect or  Incorrect;  and  (2)  that  they  are  en- 
titled to  said  strip  by  reason  of  adverse  pos- 
session of  same  for  a  period  greater  than  10 
years.  The  trial  court  held  that  the  true 
line  was  as  contended  for  by  respondents, 
and  the  prayer  of  the  respondents  was  grant- 
ed, and  Judgmoit  altered,  quieting  tlia  title 
to  the  same. 

tl]  We  are  unable  to  agree  with  the  con- 
clusion reached  by  the  trial  court,  although 
the  case  is  not  without  dlfflcnlty  by  reason 
of  the  indefinite  and  unsatisfactory  diar- 
acter  of  the  testimony.  We  may  admit  the 
general  rule  that  monuments  control  courses 
and  distances;  but  there  are  no  original 
monuments  discovered  in  this  case,  and  the 
object  of  a  survey  when  a  line  is  In  dispute 
Is,  not  to  determine  where  the  original  lo- 
cation ought  to  have  been,  but  where  it  ac- 
tually was,  because  a  purchaser  has  a  right 
to  be  protected  in  the  land  which  he  buys 
with  reference  to  the  original  monuments  or 
locations,  whether  they  were  right  or  wrong. 
Tbe  court,  in  reviewing  the  testimony,  said: 
"There  Is  nothing  to  show  that  there  were 
any  stakes  to  mark  the  line  when  Mr.  Erik- 
sen  and  Mr.  Blppey  made  this  fence."  It  is 
true  that  neither  Mr.  Erlifsen  nor  Mr.  Rlp- 
pey  stated  that  there  were  any  stakes  to 
mark  the  line,  although  they  both  stated  that 
they  thought  they  were  building  the  fence 
on  the  line;  but  Mr,  Jensen,  tbe  grantor  of 
the  appellants,  who  was  the  owner  of  lota 
11  and  12  from  1893  to  the  date  of  the  deed 
from  him  to  Harrison,  and  who  pupchaaed 
the  lota  from  Bremer,  the  raqpondents*  gran- 
tor, testlfled  titiat  he  bad  found  a  stake  mi 
the  west  boundary  of  lot  11*  and  a  hub  In 
the  alley  on  tbe  east  side,  before  tbe  build- 
ing of  the  fence,  and  that  he  knew  tbat  the 
stakes  were  surveyor's  stakes;  and  farther 
testified  as  follows:  "Q.  Now,  with  reference 
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to  the  fence  that  was  bollt  later,  how  did 
that  correspond  with  the  west  boundary  of 
lot  11  according  to  tbeee  stakes?  A.  The 
stakes  were  there  at  the  time  the  post  holes 
were  Aug.  Q.  Then  the  holes  were  made  and 
the  fence  buUt  on  the  line?  A.  Yes.  Q. 
Ton  never  had  any  talk  after  that  ahont  the 
fence  being  on  the  line?  A.  No.  Q.  That 
was  the  line  according  to  the  stakes?  A. 
That  was  always  the  line.  •  •  •  Q.  Mr. 
Jensen,  did  yoa  at  the  time  you  bought  the 
lots  get  any  abstract?  A.  Yes;  I  did."  And 
It  appears  from  the  testimony  that  the  ab- 
stract which  Jensen  got,  and  which  was 
transferred  to  the  appellants,  showed  the 
line  to  be  as  contended  for  by  the  appellants. 
Mr.  Jensen  also  testified  that  he  measured 
the  distance  with  a  tape,  and  that  the  line 
Bs  indicated  by  the  fence  was  pointed  out  to 
him  as  the  Une  by  Bremer,  the  common 
grantor. 

[2-4]  The  testimony  of  the  surveyors  failed 
to  throw  any  light  open  the  merits  of  the 
case;  but  it  appears  from  the  record  that 
13  years  prior  to  the  purchase  of  these  lots 
by  the  appellants  respondents  had  establish- 
ed the  line  between  lots  10  and  11,  which 
they  thought  to  be  the  true  line,  and  which, 
according  to  the  testimony  of  Jensen,  fol- 
lowed the  Une  of  the  surveyor's  stakes  by 
the  erection  of  a  fence.  This  In  a  sense  was 
a  monument,  which  they  recognized,  and 
which  they  held  out  as  the  true  line;  and, 
while  a  man  is  not  compelled  to  fence  In  all 
his  land,  yet,  under  the  drcnmstances  shown 
by  the  testimony,  their  action  led  the  appel- 
lants to  believe  that  the  fence  was  the  line, 
and  they  bought  with  that  understanding,  and 
respondeats  should  be  estopped  from  now 
dispossessing  Innocent  pnrdiasers,  even 
though  they  have  proved— which  they  have 
not  to  our  satisfaction — that  the  true  line  is 
as  tbe^  claim  It  to  be.  They  testify  that 
during  all  these  years  th^  never  had  made 
any  claim  to  this  small  strip  of  land  to  Mr. 
JensCT,  who  owned  the  land  adjoining  them. 
If  their  theory  Is  correct,  according  to  the 
testimony  tbey  have  2.44  feet  more  of  land 
than  they  thought  they  were  purchasing. 
The  burden  Is  upon  the  respondents,  the 
plaintiffs  to  the  case,  to  establish  their  claim, 
and  we  think  th^  have  not  done  so. 

The  Judgmmt  will  be  reversed,  with  In- 
stmctltnis  to  dismiss  the  action. 

GOSE,  MOUNT,  and  FULtJORTON,  JJ^ 
concur. 

PARKE31,  J.  I  concur  in  the  result  but 
do  not  concur  in  the  view  that  respondents 
are  estopped  by  any  acts  amounting  to  a 
practical  location  upon  the  ground  of  the  line 
between  lots  10  and  11.  Having  the  burden 
of  proof,  they  have  simply  failed  to  prove  the 
true  location  of  that  line  and  for  that  rea- 
son they  cannot  dispossess  appellants. 


STATE  V,  McKINNEY. 
(Supreme  Court  of  Washington,  Dec  6,  1911.} 
CsmiNAL  Law  (S  260*)— Complaint— Ammd- 

MEHT  AFTEB  TBIAL  OK  APFBAI,. 

Complaint  was  filed  against  defendant  be- 
fore a  justice  for  assault  in  the  second  dwree, 
and,  the  case  being  called  for  trial  on  defend- 
ant's plea  of  not  guilty,  the  complaint  was 
amended  to  show  defendant's  tme  name  on 
agreement  that  he  should  be  tried  for  assault 
in  the  third  degree.  He  having  appealed  from 
a  conviction  before  the  justice  aira  again  in 
the  superior  court,  that  court  ordered  an  amend- 
ment of  the  complaint  to  make  the  record  con- 
form to  tbe  actual  proceeding,  bo  as  to  charge 
defendant  with  the  offense  tor  which  he  had 
been  tried  before  the  justice,  ffeld,  that  such 
amendment  was  matter  of  fona  rather  than 
substance,  and  did  not  deprive  the  supeilor 
court  of  jnrisdiclion. 

[Ed.  Note.— For  other  cases,  see  Orinunal 
Law,  Dec.  Dig.  |  260.*] 

Department  !L  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  B.  Hardin, 
Judge. 

O.  E.  McKinnecr  was  cmvleted  of  assault 
in  the  third  degree  and  be  appeals.  Af- 
firmed. 

R.  S.  Lambert  and  Brown,  White  ft  Per- 
inger,  for  appellant  BixUy  St  Thompson,  for 
the  State. 

CHADWICE,  J.  Defendant  was  convicted 
in  the  court  below,  on  December  28.  1010, 
of  assault  in  the  third  degree.  On  July  6, 
1911,  the  court,  reciting  that  "this  order  Is 
made  in  lieu  of  and  to  correct  an  erroneous 
order  as  drawn  on  the  27th  day  of  December. 
1910,  said  order  so  drawn  not  being  signed 
by  the  court,"  made  and  entered  an  order 
purporting  to  amend  the  complaint  thereto- 
fore filed  In  the  justice  court  and  from 
which  an  appeal  had  been  taken  from  a  Judg- 
ment of  conviction.  The  matertfil  parts  of 
the  order  follow:  "Strike  the  words  'and 
feloniously'  and  insert  the  word  'and'  be- 
tween the  words  'willfully'  and  'unlawfully.* 
After  the  word  'assault'  In  the  same  line 
Insert  the  words  'and  beat.'  Strike  the 
word  'with'  and  insert  in  lieu  thereof  the 
following,  'by  then  and  there  striking  and 
beating  him  with  bis  hands  and' ;  also  by 
striking  the  words,  'to  wit,  a  police  club' ; 
also  striking  the  words  'the  said  police  club 
being  then  and  there  a  thing  likely  to  pro- 
duce bodily  harm,'  and  Inserting  In  lieu 
thereof  'and  a  more  particular  description  of 
which  weapon  is  to  this  complainant  un- 
known.' It  Is  therefore  ordered  that  the  said 
motion  to  amend  the  said  complaint  herein, 
or  affidavit  for  arrest,  by  Interlineation  is 
granted  and  said  amendment  is  made."  De- 
fendant had  been  charged  In  the  justice 
court  with  the  crime  of  assault  In  the  second 
degree.  The  transcript  of  the  justice  court 
which  is  made  a  part  of  the  record  recites 
that  defendant,  upon  being  brought  to  bar 
and  informed  of  the  charge,  entered  a  plea 
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Of  not  guilty*  and  tiut  later,  the  case  betas 
called  tor  trial,  defmdant  being  tben  present, 
"by  ^reeioeDt  complaint  Is  amended  to  show 
defts.  tme  name,  C  E.  HcKlnn^,  and  deft 
is  to  be  tried  cm  a  charge  of  assault  In  the 
third  degree."  It  la  now  contended  that, 
under  the  mle  announced  In  the  case  of  State 
T.  Van  CleTe,  6  Wash.  82  Pac  461. 
which  was  followed  in  the  case  of  State  t. 
Hamshaw,  Ql  Wash.  390,  112  Pac.  379,  be- 
cause of  the  order  of  the  superior  court  al- 
lowtag  an  amendment  to  the  complaint,  the 
court  lost  Jurisdiction  to  proceed,  and  the 
defendant  la  entitled  to  be  discharged. 

The  rule  upon  which  the  two  cases  cited 
la  founded  Is  well  sustained  in  reason  and 
Is  supported  hy  the  greater  wel^t  of  au- 
thority and,  but  for  the  prior  proceeding, 
would  control  this  case;  for  the  form  of  the 
order  as  qnotsd  is  In  Itsdf  an  unanswerable 
argument  In  fiiTor  of  certain  and  orderly 
procedure  In'  courts  of  record.  But,  aa  In- 
timated, we  think  that  the  objectlcai  here 
goes  to  matters  of  form  rather  than  of  sub- 
stance. The  amendment  was  not  made  in 
support  of  a  new  or  different  charge,  but  to 
make  the  record  conform  to  the  actual  pro- 
ceeding In  and  the  charge  upon  which  de- 
fendant had  in  fact  been  tried  In  the  Justice 
court  llie  order  of  December  27th,  as  evi- 
denced by  the  order  of  July  Sth,  was  a  use- 
less thing,  for  defendant  was  actually  tried 
upon  the  same  chaise  as  In  the  court  below. 
Furthermore,  although  we  do  not  now  decide 
It  to  be  80,  It  Is  likely  that  the  vice  sought 
to  be  overcome  ta  the  Van  Gleve  and  Ham- 
shaw  Cases — that  Is,  the  deprivation  of  the 
right  to  make  formal  plea  to  a  new  or  amend- 
ed charge — wonld  not  In  any  event  be  held 
to  have  occurred  In  the  case  at  bar,  for  the 
record  shows  that  defendant  pleaded  not 
guil^  after  the  so-called  amendment  It  is 
our  judgment  that  defendant  has  been  de- 
prived of  no  substantial  right  f^nd  that  the 
Judgment  of  the  lower  court  should  be  af- 
firmed. 

Judgment  affirmed. 

DUNBAR,  a  J.,  and  ELLIS,  CROW,  and 
MORRIS,  JJ^  concur. 


KINO  T.  PAGE  LUMBER  CO. 

(Supreme  Court  of  WaBhington.  Dec.  2,  1911.) 
1.  Masixb  and  Sebvakt  (11  286,  289.  288*)— 

INJUBIES    TO    SaWUXU,    BMPIMXt  —  JUST 

QUBSTZOBS. 

Id  an  action  for  injury  to  a  sawmill  em- 
ploy6  caused  by  unexpected  movement  of  a  saw 
carriage,  held,  under  the  evidence,  jury  ques- 
tions whether  defendant  was  negugeat,  and 
whether  plaintiff  was  gailty  of  eoatributory 
negligence  or  assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1017,  1106,  1070;  Dec. 
Dig.  IS  286,  288,  288.'] 

•For  othw  oaiM 


2.  Tbial  <S  178*)— Quxsnoivs  voa  Jttbt. 

In  determining,  on  motion  for  directed  veF> 
diet,  whether  issues  should  be  submitted  to  the 
juiy,  the  evidence  must  be  construed  most  fa* 
vorably  to  the  party  introducing  It 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  M  401-403 ;  Dec;  Dig.  i  178.*] 

8.  Masteb  and  Skbtaht      185*)  — Fellow 

Skbvaitts— Who  Asb— Sawiou.  Ehflot^s. 
A  sawyer  in  starting  a  saw  carriage  with- 
out warning  an  employd  engaged  in  adjusting  a 
log  thereon  was  a  vice  principal,  and  not  a 
fellow  serrant  of  such  employ^,  as  affecUi^  Aa 
employer's  liability  for  resulting  injury. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant  Cent  Dig.  if  38&-121;  Dec.  Dig.  | 
185.*} 

4.  Masteb  aitd  Sebvaivt  (1  185*)  —  Fellow 
SEBTAnrs- Sawhill  EuflotAs  —  Dutt  or 

BlCPLOTEB. 

While  a  sawmill  employ^  was  engaged  In 
adjusting  a  log  on  a  sawmill  carriage  pursuant 
to  directions  from  the  sawyer,  the  employer 
owed  bim  the  duty  not  to  subject  him  to  un< 
necessary  danger  by  snddenly  starting  the  car- 
riage; and  such  duty  could  not  be  delegated  to 
a  mUow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
grrant  Cent  Dig.  H  385-121;  Dec.  Dig.  | 

5.  DaU AGES  CS  182*)— PEBSOKAL  iHJTTaT— EX- 
0E88IVENBSS. 

Four  thousand,  Sve  hundred  dollars  is  not 
excessive  recovery  for  lojuir  to  a  20-year  old 
sawmill  employA  resulting  in  loss  of  the  first 
three  fiageis  m  his  ri^t  hand,  and  severe  in> 
Jury  to  the  fourth. 

[Ed.  Note.— For  other  cases,  see  Damages^ 
Cent  IMg.  I  884 ;  Dec.  DigTlia!.*] 

Department  2.  Appeal  from  Sup^w 
Cour^  Pierce  Oounty;  O.  M.  Baaterday, 
Judge. 

Action  by  Gilbert  E3ng  against  the  Pi^ 
Lumber  Company.  Judgment  for  plalntiflV 
and  defendant  appeals,  AfBrmed. 

James  B.  Murphy,  for  appellant.  H.  O.  & 
Dix  H.  Rowland  and  Davis  &  Neal,  for  re- 
spondent 

CROW,  J.  Action  by  Gilbert  King,  a  mi- 
nor, by  Mary  King,  his  guardian  ad  litem, 
against  the  Page  Lumber  Company,  a  corpo- 
ration, to  recover  damages  for  personal  in- 
juries. From  a  verdict  and  Judgment  in 
plalntifTs  favor,  the  defendant  has  appealed. 

£1,  2]  AppellaJit  contends  the  trial  Judge 
orred  la  denying  its  motions  for  nonsuit  and 
a  directed  verdict  In  presenting  its  motions 
appellant  contended  no  negligence  upon  Ita 
part  had  been  shown;  that  respondent  waa 
guilty  of  contributory  negligence;  that  he 
assumed  the  risk ;  and  that,  if  any  negli- 
gence on  the  part  of  any  person  other  than 
respondent  was  shown,  such  negligence  was 
that  of  resx>ondent's  fellow  servant  On  Ju- 
ly  28,  1910,  appellant  owned  and  operated  a 
sawmill  equipped  with  machinery,  including 
a  saw  carriage  about  40  feet  In  length  and 
10  feet  in  width,  upon  which  logs  were  plac- 
ed for  sawing.  Upon  this  carriage  were 
three  blocks  against  which  t^e  logs  rested 
when  about  to  be  sawed.  In  connection  with 
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eacb  blo<^  was  a  dog,  a  mM^nlcal  appliance 
designed  to  fasten  and  securely  hold  tbe  log 
against  the  blocks.  This  dogging  apparatus 
consisted  of  an  upright  Iron  bar  aboat  3^ 
feet  long.  1  Inch  thick,  and  S  Inches  wld^ 
which  curved  back  towards  the  east  side  of 
tbe  carriage  and  away  from  the  west  side 
where  the  saw  was  operated  and  the  sawyer 
stood.  In  the  upright  bar  were  holes  In 
which  tbe  dog.  an  appliance  used  for  hold- 
ing the  log.  could  be  adjusted.  In  connection 
with  eacb  bar  and  dog  was  a  lever  by  which 
the  dog  could  be  drawn  down  and  firmly  set 
Into  the  log.  This  dogging  apparatus  was 
operated  by  an  employ^  known  as  a  "dog- 
ger," who  controlled  the  dog  with  one  hand 
and  the  lever  with  the  other.  While  per- 
forming his  work  the  dogger  stood  on  tbe 
east  side  of  the  carriage  opposite  the  sawyer, 
who  with  a  lever  operated  and  controlled  the 
carriage.  When  a  log  had  been  securely 
dogged,  the  sawyer  caused  the  carriage  to 
move  forward  so  that  the  1<«  could  be  cut 
by  a  band  saw  which,  In  plain  view,  passed 
over  certain  pulleys.  Tbe  respondent,  a 
young  man  19  years  and  6  months  of  age, 
had  for  some  time  been  employed  am  a  lalwr- 
er  In  and  about  the  mill,  had  never  worked 
on  or  about  the  saw  carriage,  and  bad  no 
experience  as  a  dogger.  About  half  past  7 
on  tbe  morning  of  the  accident  the  foreman 
of  the  mill,  without  giving  him  any  instruc- 
tions, directed  him  to  go  upon  the  carriage 
and  work  as  dogger.  Respondent  Informed 
the  foreman  he  had  no  experience  in  that 
work.  One  Grant,  the  sawyer,  gave  him  no 
instructions  other  than  to  Inform  him  the 
work  was  a  hurry-up  Job.  About  11  o'clock 
of  tbe  same  morning  a  small  cedar  log  was 
placed  on  the  carriage.  Respondent  set  and 
secured  the  rear  dog,  but  caused  it  to  ex- 
tend too  far  across  the  log.  When  the  log 
had  been  sawed  to  wlttiln  about  four  or  five 
feet  of  the  dog,  the  sawyer  noticed  the  saw 
would  strike  the  dog.  Thereupon  he  revers- 
ed the  carriage,  and,  with  a  motion  of  his 
hand,  directed  the  respondent  to  take  out 
and  reset  the  dog.  Respondent  did  so,  but 
again  placed  It  too  Ht  across  the  log  toward 
the  line  of  the  saw.  Again  the  sawyer  stop- 
ped the  carriage  and  by  the  same  motion  im- 
patiently ordered  respondent  to  take  out  tbe 
,  dog.  The  sawyer  testified  he  also  leaned 
*  over  and  told  respondent,  then  about  fbnr 
feet  away,  to  take  out  tbe  dog  and  leave  it 
out  Rnitondent  testified  he  did  not  hear 
this  order.  Thereupon  respondent  removed 
the  d<^  and  tbe  sawyer  immediately  started 
tbe  carriage.  Respondent,  thinking  be  was 
again  directed  to  reset  the  dog.  continued  to 
do  80,  but,  just  as  he  bronght  the  dog  down 
upon  Hie  i'oe,  the  saw  struck  and  injured 
him.  The  sawyer  noticed  respondents  last 
movement  in  time  to  stop  the  carriage  and 
prevent  the  dog  from  breaklim  the  saw,  but 
not  in  time  to  prevent  respondent's  injury. 

Respondent's  allegations  of  negligence  hi 
substance  w«n  pj  that  a^ellant  did  not  in- 


struct him  or  warn  him  of  the  dangers  In- 
cident to  his  employment;  (2)  that  the  saw- 
yer, who  at  the  time  was  acting  as  appel- 
lant's vice  principal,  Bud<lenly  and  without 
warning  or  notice  to  respondoit  started  the 
carriage  towards  the  saw. 

We  have  carefully  examined  the  evidence, 
and  conclude  the  Issues  of  appellant's  alleg- 
ed negligence,  respondent's  alleged  contribu- 
tory negligence,  and  assumption  of  risk  were 
for  the  consideration  of  the  Jury,  and  that 
the  motions  were  properly  dented.  Appel- 
lant's counsel  have  presented  their  conten- 
tions In  a  thorough  and  able  manner  In  their 
brief,  and  also  on  oral  argument.  They  seem 
Impressed  with  the  Idea  that  the  evidence 
uttOTly  falls  to  show  negligence  on  appel- 
lant's part,  but  that  It  does  Ediow  re^nd- 
ent's  negllgraicft  The  question  btfore  us  Is 
not  whether  the  weight  and  convincing  force 
of  the  eriduice  was  with  appellant,  but 
whether  there  was  evidence  sufficient  to  re- 
quire a  submission  of  the  issues  of  fact  to 
the  Jury  and  sustain  their  verdict.  In  de- 
termining this  question,  it  is  the  duty  of  an 
appellate  court  to  regard  and  construe  the 
evidence  most  favorab^  to  respondent.  In 
Newcomb  Puget  Sound,  etc.,  Boiler  Works. 
64  Wash.  410,  108  Pac.  466,  this  court  in  pass- 
ing on  the  appellant's  motions  for  a  nonsuit 
and  a  directed  verdict  said:  'The  appel- 
lant's brief  shows  Its  positive  conviction  tJiat 
the  evldrace  overwhelmingly  preponderates 
in  Its  favor.  •  •  *  The  appellant's  mis- 
take on  this  am>eal  Is  that  It  falls  to  appre- 
ciate the  force  of  the  evidence  given  by  the 
respondent,  which  of  Itself  is  sufficient  to 
sustain  the  verdict.  The  Jury  were  entitled 
to  credit  him.  •  •  •  The  most  that  can 
be  said  on  behalf  of  appellant  Is  that  the 
evidence  was  conflicting;  the  respondent's 
statement  being  denied  by  other  witnesses." 
The  evidence  although  disputed,  was  un- 
questionably sufficient  to  show  respondent 
was  Inexperienced;  that  he  had  worked  as 
dogger  only  a  few  hours;  that  he  received 
no  instructions  other  than  to  be  told  his 
work  was  a  hurry-up  Job;  that  the  setter 
who  worked  on  the  carriage  found  It  neces- 
sary to  aid  him,  and  did  so;  that  the  log 
being  sawed  at  the  time  of  the  accident  was 
somewhat  rotten  and  difficult  to  dog;  that, 
after  respondent  had  improperly  set  the  dog 
the  first  time,  the  sawyer  with  a  motion  of 
his  hand  directed  him  to  remove  and  reset 
it;  that  respondrat  did  so,  but  replsced  the 
Aog  too  far  across  the  log;  that  the  sawyer 
again  stopped  the  carriage ;  that  respondent 
was  then  only  about  four  feet  from  the  saw; 
that  with  considerable  impatience  the  savryer 
repeated  his  former  signal  made  with  his 
band;  that  respondent  removed  tbe  dog;  that 
the  sawyer  Immediately  started  tbe  carriage; 
that  respondent  was  then  standing  with  his 
back  towards  the  saw,  engaged  in  the  sup- 
posed discbarge  of  his  duties ;  that  he  again 
attempted  to  set  the  dog,  and  was  struck 
tqr  the  saw. 
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Tt»  sawyer  and  otber  witnesses  on  behalf 
of  appellant  testified  appelant  had  no  code 
of  signals  to  the  dogger  for  use  the  saw- 
yer. The  oDls  slgtiala  whlcb  ai^ear  to  bare 
been  given  by  the  witnesses  upon  the  trial 
In  the  iwesence  of  the  Jnry  are  not  shown, 
and  manifestly  cannot  appear  In  the  record. 
The  sawyer  testified  he  leaned  over  the  saw 
when  giTlng  his  last  ord^,  and  told  respond- 
ent to  take  the  dog  out  and  leave  it  oat 
Two  other  witnesses,  not  quite  90  close  to 
the  sawyer  as  was  respondent,  testified  that 
the  sawyer  spoke  to  respondeiU,  and  in  their 
examination  in  ditef  testify  to  what  he  said, 
but  upon  their  cross-examination  they  seem 
rather  to  have  noticed  blm  speaking,  and 
Co  have  known  what  he  would  say,  and  prob- 
ably did  say,  reason  of  their  Kcperioice. 
and  their  previous  obserratlon  of  proper 
methods  under  sudt  conditions.  The  carriage 
was  stopped,  but  It  la  conceded  the  mill  was 
running  so  noisily  that  it  was  practically  im- 
possible to  understand  spoken  words,  and 
that,  by  reason  of  this  fact  motions  and 
signals  were  gaierally  used.  Respondeat 
positively  testified  be  did  not  hear  any  onQ 
order  given  by  the  sawyw. 

Taking  all  the  evidence  into  consideration, 
it  was  for  the  Jury  to  determine  whether  ap- 
pellant was  n^lgrat  as  (dalmed,  whether  re- 
spondent was  properly  Instructed  and  warn- 
ed, whether  he  understood  his  dntles  and  the 
dangers  attending  his  employment,  whether 
he  assumed  the  risk,  and  whether  he  was 
guilty  of  contributory  n^llgence.  Reepond- 
ent  was  young  and  Inexperienced.  He  had 
made  two  mistakes  in  placing  the  dog.  He 
made  a  third  trial,  and,  had  he  completed  his 
efforts,  would  probably  have  faDed  again. 
The  sawyer  started  the  carriage  before  be 
had  r^laced  the  dog.  He  testified  be  bad 
told  respondrait  to  take  the  dog  out  and 
keep  it  out;  that  he  did  take  it  ont;  that  he 
stepped  badK  on  the  carriage  a  foot  or  two ; 
that  he  seoned  to  be  out  of  danger;  and  that 
he,  the  sawyer,  bdieved  respondent  under- 
stood the  verbal  order.  It  Is  nevertheless 
apparent  that  the  sawyer  Immediately  start* 
ed  the  carriage,  and  that  within  a  moment 
or  two  the  respondent,  who  said  his  back 
was  toward  the  saw,  was  injured  while  try- 
ing to  reset  the  dog. 

[3,  4]  Appellant  furthw  contends  the  saw- 
yer was  not  its  vice  principal,  but  the  fellow 
savant  of  respondent,  as  th^  were  Jointly 
engaged  in  the  common  undertaking  of  saw-' 
ing  logs.  A  sawyer  and  dogger  under  cer- 
tain conditions  may  be  fellow  servants,  but 
this  court  had  repeatedly  announced  the  rule 
that  the  sawyer,  when  diarged  with  a  non- 
delegable duty  of  his  master,  becomes  and  Is 
a  vice  principal.  O'Brien  v.  Page  Lumber 
Oo.,  S9  Wash.  587,  82  Pac.  114;  Dossett  v. 
SL  Paul,  eta,  Lumber  Co.,  40  Wash.  276,  82 
Pac.  273;  Eidner  v.  Three  Lakes  Lumber 
Co.,  4S  Wash.  SSS,  88  Paa  826;  Haloney  v. 
Stetson  &  Post  HlU  Co.,  46  Wash.  645,  80 
Paa  1M0;  8t  Jota  t.  Oaseadsk  etc,  Lont- 


ber  Co.,  6S  Wash.  lOS,  101  Pac  683.  There 
was  evidence  that  the  carriage  moved  about 
five  miles  an  hour  during  the  ^srooess  of  saw- 
ing; that,  whoi  the  sawyer  suddoily  and 
unexpectedly  started  the  carriage,  respondent 
was  about  four  feet  from  the  saw ;  tliat  with 
hta  ba<A  towards  the  saw  he  was  abont  to 
replace,  reset;  and  fasten  tba  dog;  that  the 
sawyer  with  a  motion  of  Ills  hands  had  re- 
peated the  Idwtlcal  signal  be  had  thereto- 
fore given  for  withdrawing  and  reeettti^  the 
dog;  that,  while  respondent  was  thus  ea- 
gaged,  he  was  in  a  position  of  safety  as  Itmg 
as  the  carriage  remained  stationary:  that  the 
sawyer  atarted  the  carriage  without  notkse 
or  warning;  and  that  reqiondent  was  there- 
by exposed  to  sudden  and  unexpected  dan- 
gCT  and  was  Injured.  While  rraponoent  was 
thus  employed,  a  nondelegable  duty  was  im- 
posed upon  the  master  not  to  utilize  any 
agency  which  would  subject  him  to  unnec- 
essary danger.  When  the  sawyer  did  ^ace 
such  an  agency  in  operation,  he  was  not  act- 
ing as  respondent's  fellow  servant,  bnt  as 
vice  EH-lnclpal  of  the  master,  and  his  fatlnre 
to  th«i  and  there  perform  the  nondel^ble 
duty  of  the  master  was  the  negligence  of  the 
latter.  "We  have  held  that  where  a  master 
employs  a  number  of  servants  to  work  with 
a  dangerous  agency,  and  gives  to  one  servant 
exdnslve  control  of  the  agency  with  power 
to  direct  where  the  other  semnta  thall 
work  and  the  manner  In  which  th^  shall 
work,  the  one  given  contnd  is  the  representa- 
tive of  the  master,  that  his  n^llgence  la  the 
negligence  of  the  master,  and  any  me  Injur- 
ed by  reason  of  such  negligence,  not  omtrlb- 
nted  to  by  blm,  has  a  cause  of  action  against 
the  master  for  the  injury  so  sofEered."  Dyer 
V.  Union  Inm  Works,  117  Pac.  887.  See.  al- 
so. Comrade  v.  Atlas  Lumber,  etc,  Co.,  44 
Wash.  470,  87  Pac.  617;  Westerlnnd  v.  Bottaa- 
chUd,  SS  Wash.  626^  102  Pac  706. 

Appellant  contends  instructions  glvoi  by 
tbe  court  constituted  prejudicial  wror,  in 
that  no  evldoice  vna  admitted  on  wbldi  tb^ 
conld  be  predicated,  and  that  an  immaterial 
issue  was  ther^y  submitted,  tmding  to  con- 
fuse the  jnry  In  reacUng  th^  verdict  We 
find  no  error  in  this  regard.  Ai^llant 
se^B  to  have  &llen  Into  error  In  its  nndw- 
standbig  of  the  evldoice.  In  any  event,  we 
are  satisfied  the  InstmctlonB  ^ven,  when* 
considered  as  a  whole,  fairly  steted  the  law, 
and  were  free  from  prejudicial  error. 

[1]  The  jury  returned  a  verdict  for  96,000^ 
which  the  trial  Judge  in  passing  upon  n.ppel- 
lant's  motion  for  a  new  trial  reduced  to  $4.- 
600.  Judgmrat,  with  respondent's  assoit, 
was  entered  for  the  lattra  sum.  i^vellant 
now  contends  the  damages  are  stfll  excessive. 
Respondent  at  the  time  ot  his  injury  was  not 
quite  20  years  of  age^  He  lost  all  of  the  first 
three  fingers  of  his  rls^t  band,  and  the 
fourth  finger  waa  so  sever^  injured  as  to 
ro^er  it  practically  usdesa.  Tbe  trial  judge 
made  a  material  reduction.  He  understood 
the  nature  azten^  and  pomansnt  tasnlts  et 
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the  Injnry,  and  we  cumot  eoiuSDde  tbe  Jadg- 
ment  Is  ao  excevtTa  as  to  ravolrt  a  Autlur 
ndncthm  by  tills  amrL 
TbB  Jndvmoit  Is  afflimed. 

DUNBAR,  a  J.,  and  QHADWIOK,  BILLIB, 
and  MOBBIS,  JJ.,  concur. 


BLUM  «t  nx.  T.  SBflTH  at  vx. 
<Snpreme  Court  oZ  Washington.  Dec.  6,  1911.) 

1.  &ZCHANGK  or  PbOPIBTT  (|  3*) — GOMTBAOTS 
— CONSIDEBATION. 

A  contract  required  plaintiff  to  convey  real 
«atate  to  defendant  and  reqolred  defendant  to 
tranafer  to  plaintilt  a  leaae  of  an  apartment 
honae  and  to  procure  an  extension  of  the  lease 
and  to  transfer  bj  a  bill  of  sale  to  plaintiff  the 
(amiBhinn  and  (ood  will  of  the  apartment 
iMnse.  Defendant  did  not  make  any  effectire 
transfer  of  the  lease  nor  secure  an  extension 
thereof,  and  be  was  unable  to  do  so.  Held  to 
show  a  failure  of  consideration  for  plaintiff's 
oMveyanoe  ot  hla  real  estate,  soffleient  to  sap- 
1/axt  an  action  to  set  it  aside. 

[Ei,  Note.— For  other  casea,  sea  BUchanga  «( 
Property,  Dec.  Dig.  I  S.*] 

2.  EIxchahoi  ow  Fbqpbtt  (1  ff*}  — Biscn- 

BION. 

Plaintiff  contracted  to  conTey  real  estate 
to  detoidant.  who  agreed  to  execnta  to  plaintiff 
a  bill  of  sale  of  the  furnishings  of  an  apartment 

house  and  to  transfer  a  lease  thereof  and  to 
procure  an  extension  of  ihe  lease  from  the  ewn- 
w.  Defendant  failed  to  properly  transfer  the 
lease  or  to  secure  an  extension  thereof,  and, 
after  plaintiff  had  conTeyed  bis  real  estate,  he 
informed  defendant  that  he  would  attend  to  tbe 
lease  himself  and  that  he  cared  little  for  it 
Plaintiff  at  that  time  bad  discovered  that  the 
value  of  the  business  had  been  grossly  misrepre- 
sented by  defendant.  HM,  mat  plaintiff  was 
not  estopped  frua  resdndfiDg  Hie  contnet  of 
cxdiange. 

[BkL  Noto^nir  other  caaea,  see  Brchango  «t 

Property*  Dec;  Dig.  |  tL*l 

■3.  I*BAXm  (I  9*)— MlSaaPBESBHTATIOITS. 

A  false  representation  by  a  party  to  a  con- 
tract to  transfer  a  lease  on  an  apartment  house 
and  to  procure  an  extension  thereto  In  could- 
eratlon  of  a  conv^ance  of  real  estate  1^  the 
other  party  to  the  contract,  that  he  owned  the 
lease,  could  transfer  it,  coold  procure  the  own- 
er's consent  thereto,  and  could  procure  an  ex- 
tension, is  actionable  tend,  and  when  relied 
on  by  the  other  party  he  may  sno  for  the  fraud. 

[Ed.  Mote^For  other  cases,  see  Fraud,  Cent 
Dig.  I  8;  Dee.  Dig.  I  9.*] 

4.  Husband  and  Wifk  (|  262*)— Oohtxtamo- 
m — Pbksumftions. 

Under  Rem.  &  Bal.  Code,  i  6917,  empow- 
ering the  hosband  to  manage  and  control  the 
cwnrannity  property,  a  bill  of  sale  of  personalty 
executed  by  a  wife  alone  is  a  nullity,  to  the  kd- 
sence  of  evidence  that  tbe  proi>erty  was  her 
separate  proper^;  the  presumption  bolng  that 
it  was  community  property. 

[Ed.  Note.— For  other  cases,  set  Husband 
and  Wife,  Dec  Dig.  S  262.*] 

5.  Exchange  or  Pbopebtt  (|  3*>— Vamdjtt 
— Reliaitce  oh  Fbaudulent  Bepbeseitta- 
Tions. 

A  party  to  a  contract  to  convey  his  real 
estate  to  the  adverse  party  in  consideration  of 
his  executing  a  bill  of  sale  of  the  furnishings  of 
an  apartment  hensa  and  transferring  a  leaae  on 
-the  nooss  and  pnenriag  an  oxtonsion  thereof 


may  rely  on  the  representatlone  aa  to  the  In- 
come from  tbe  apartment  house  and  that  the 
tenants  therein  were  of  a  desirable  class,  es*. 
pedally  when  active  steps  are  taken  to  throw 
the  party  off  his  guard. 

[Bd.  Note.— For  other  caso,  see  Ercbange  ot 
Property,  Dec  Dig.  |  8.*j 

Department  Z  Appeal  from  Superior 
Court,  King  Ciounty ;  E^g  Dykeman,  Judge. 

Action  by  M.  P.  Blum  and  his  wife  against 
William  J.  Smith  and  hla  wife.  From  a  Jud^ 
ment  for  plalntUEs^  defendants  appeal.  Af- 
firmed. 

Sknereson  H.  GUrloo,  for  appellants.  J.  W. 
Brown,  for  respondents. 

ELLIS,  J.  The  respondents  broogtat  this 
action  to  rescind  a  contract  for  an  exchange 
of  real  estate  for  a  leaae  and  tbe  fnmitore 
of  an  apartment  house  In  tbe  dty  of  Seattle, 
and  to  set  aside  a  deed  of  certain  real  estate 
made  by  them  to  the  apptilants  on  the  ground 
of  fraud  and  deceit  dalmed  to  have  been 
practiced  by  the  appellants  to  Induce  the  ex- 
change,  and  also  on  the  ground  of  alleged 
failure  of  the  appellants  to  perform  the  con- 
tract on  their  part  The  cause  was  tried  to 
the  court  without  a  Jury.  From  a  decree  re- 
scinding Uie  contract  and  setting  aside  tbe 
deed,  tbe  defendanta  bare  appealed. 

The  agreement  for  the  exchange  was  ver- 
bal, and  the  evidence  as  to  what  the  agree- 
ment actually  was  la  extremely  conflicting. 
The  court  found,  and  we  think  the  finding 
was  supported  by  a  preponderance  of  the 
evidence,  that  It  was  agreed  that  tbe  defend- 
ants, appellants  here,  should  transfer  by  bill 
of  sale  to  the  plaintiffs,  respondents  here,  an 
apartmrait  bouse  known  as  the  "Metropoli- 
tan Hotel,"  consisting  of  the  furnishings, 
good  will  of  the  business,  all  advanced  rents, 
the  books  of  the  business,  a  lease  of  the 
pr«nisea  wltb  a  written  consent  from  the 
landlord  consenting  to  the  transfer  and  ex- 
tending the  lease  for  two  years,  and  reduc- 
ing the  rental  from  $450  per  month  to  9375 
per  month ;  that  in  exdiange  for  these  things 
the  plain tUTs  were  to  convey  by  deed  to  the 
defendants  the  lots  and  acreage  described  In 
the  complaint  It  is  admitted  that  on  May 
10, 1910,  the  respondents  delivered  a  deed  of 
the  real  estate  to  the  appellants,  and  the  ap- 
pellant Loretta  Smith  delivered  to  tbe  re* 
spondoits  a  bill  of  sale  of  the  furniture  and 
fgrnlahlngs  In  the  apartment  bouse  on  Its 
face  purporting  to  be  her  Borate  Instru- 
ment  It  was  not  signed  by  her  husband,  nor 
was  he  referred  to  therein.  The  respondent 
Blum  testified  that  be  accepted  this  bill  of 
sale  upon  the  assurance  of  Mrs.  Smith  and 
the  agents  who  negotiated  the  exchange  that 
her  husband's  signature  was  not  necessary. 
There  was,  however,  no  evidence  tending  to 
show  that  this  property  was  tbe  separate 
property  of  Mrs.  Smith.  She  claimed  that 
Oie  fiiUore  of  her  husband  to  Join  In  the  bill 
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of  sal*  was  a  mere  overslgfat  Upon  recelT- 
Ing  the  bill  of  sale,  respondoita  assumed  pos- 
session of  tbe  premises.  It  appears  that  on 
the  same  day  Mr.  Blum,  Mrs.  Smith,  and  her 
agent,  a  Mr.  WllBon,  called  upon  West  & 
Wheeler,  agents  for  the  owner  of  the  hotel 
building,  and  sought  to  secure  their  consent 
to  the  transfer  and  an  extension  of  the 
lease ;  bat  these  agents  refused  to  accept  the 
respondents  as  tenants  without  further  in- 
vestigation. The  respondent  Blum  gave  them 
certain  references  and  went  away.  A  day  or 
two  later  Mrs.  Smith  delivered  to  the  re- 
^>ondent  Blum  the  lease  with  an  assignment  j 
executed  by  herself  and  husband.  The  lease  j 
by  Its  terms  could  not  be  assigned  without 
the  written  consent  of  the  owner  of  the 
premises.  Mrs.  Smith  claims  that  she  then 
suggested  that  they  go  again  to  the  property 
agents  and  secure  their  consent  to  the  trans- 
fer ;  that  Blam  then  stated  that  he  could  not 
go  at  that  time,  but  that  he  would  see  to  the 
matter  himself ;  that  he  said  he  cared  noth- 
ing about  the  lease  and  expressed  dissatisfac- 
tion with  the  number  of  vacant  rooms  In  the 
house,  but  at  that  time  he  gave  her  a  written 
agreement  to  fumlah  abstracts  of  title  to 
the  real  estate  which  he  bad  conveyed  to  the 
appellants.  Mrs.  Smith  then  paid  to  the  re- 
spondents about  $32,  whl(^  she  claimed  was 
the  amount  of  advanced  rentfi  collected  by  , 
her,  BInm  testified  that  he  again  called  up- 
on the  property  agents,  and  they  again  re- 
fused to  consent  to  the  transfer  of  the  lease 
and  never  at  any  time  recognized  him  as  a 
tenant  It  appears  that  at  about  this  time 
the  respondents  determined  to  bring  suit  for 
a  rescission  and  made  no  further  effort  to 
secure  recognition  as  tenants.  The  evidence 
shows  that  the  lease  had  been  formerly  as- 
signed by  the  Smiths  to  one  Jamigan,.but 
that  they  still  retained  possession  of  it,  and, 
so  nir  as  the  evidence  shows,  Jamlgan  made 
no  claim  upon  the  property. 

Both  respondents  testified  in  effect  that, 
during  the  negotiations  leading  up  to  the 
exdiang^  Mrs.  Smith  represoited  that  the 
rooms  of  the  hotel  were  nearly  all  occupied 
by  desirable  tenants,  and  that  the  business 
was  producing  a  monthly  Income  of  over 
fTOO,  and  represented  the  monthly  operating 
expenses  at  about  f400;  that,  when  sbe  ex- 
hibited the  rooms  for  their  inspection,  all  but 
13  of  the  80  rooms  ehowed  evidence*  of  ten- 
ancy, ench  as  clothing,  valises,  and  the  re- 
mains of  food  and  drink  upon  the  tables; 
that  she  told  them  63  of  the  rooms  were  oc- 
cupied by  desirable  and  good  paying  tenants 
and  that  she  was  receiving  for  each  of  the 
rented  rooms  and  apartments  much  more 
than  she  was  actually  receiving;  that  soon 
after  they  took  posseeslon  the  fact  developed 
that  only  about  25  of  the  rooms  were  occu- 
pied, and  these  for  the  most  part  by  immoral 
people  e\v&a  to  fighttog  and  other  disorder- 
ly conduct  All  of  the  foregoing  testimony  of 
the  respondents  was  vehemently  contradicted 
by  Mrs.  Smith,  who  testified  to  the  effect  that 


respondents  were  accorded  every  opportunity 
to  Invest^ate  for  themselvee;  that  sbe  told 
them  that  a  great  many  of  the  rooms  wera 
vacant  and  that  she  made  no  representations 
as  to  what  the  monthly  Income  and  expense 
would  be,  but  did  tell  them  that  business  was 
then  dulL  The  agrats  who  negotiated  the 
exchange  also  testified  that  they  told  the 
respondent  Blum  that  many  of  the  rooms 
were  vacant.  On  the  other  hand,  the  re- 
spondents produced  a  paper  showii^  figures 
which  the^  claimed  were  made  by  Mrs.  Smith 
In  demonstrating  the  income  and  expenses  of 
j  the  business,  which  corroborate  their  testi* 
I  mony  aa  to  her  representations.  Mrs.  Smith 
did  not  deny  that  she  made  the  fignres,  nor 
did  she  offer  any  satisfactory  explanation  of 
them.  It  also  developed  that  the  current  tax- 
es upon  the  furniture  were  unpaid.  One  Ia- 
venberg  testified  that  the  respondent  Blimi« 
shortly  before  this  action  was  commenced, 
told  him  that  he  was  going  to  sue  to  recover 
the  property  conveyed  because  there  had 
been  found  trace  of  coal  upon  a  certain  20- 
acre  tract,  and  that  if  he  could  recover  this 
tract  he  could  make  a  good  sale  of  it  The 
testimony  of  this  witness  was  not  convinc- 
ing, and,  in  any  event  we  consider  it  of  lit' 
tie  materiality  in  view  of  the  entire  record. 
It  was  proven  by  a  number  of  witnesses  that 
the  lots  and  acreage  conveyed  to  the  appel- 
lants by  the  respondents  had  a  value  of  about 
¥3,500. 

On  May  26,  1010,  the  respondents  institut- 
ed this  action,  and,  both  parties  denying  own- 
ership, a  receiver  was  appointed  by  the  court 
to  take  charge  of  the  furniture,  which  was 
finally  sold  by  the  receiver  under  the  direc- 
tion of  the  court  for  ?700,  wMch,  with  rents 
collected,  remains  in  the  registry  of  the  court 
subject  to  the  expenses  of  the  receivership. 

The  foregoing  analysis  of  the  evldmce 
makes  It  plain  that  the  Judgment  of  the  trial 
court  should  be  affirmed. 

[1]  It  Is  manifest  that  the  agreement  of 
exchange  was  never  performed  by  the  ap- 
pellants. There  was  a  failure  of  considera- 
tion for  the  reepondents'  conveyance  of  thtir 
lots  and  land.  The  appellants  did  not  make 
any  effective  transfer  of  the  lease  nor  secure 
an  extension  thereof,  and  the  evidence  makes 
it  reasonably  clear  that  they  could  not  do  so. 
In  fact,  Mrs.  Smith  stated  that  the  appd- 
lants  did  not  own  the  lease,  and  was  finally 
driven  to  the  position  that  all  they  attempt* 
ed  to  sell  was  the  furniture,  a  position  oon< 
trary  to  the  overwhelming  weight  of  the  evi- 
dence and  utterly  Inconsistent  with  her  own 
act  In  attempting  to  transfer  the  lease. 

[2]  While  there  was  evidence  to  the  effect 
that  Blum  said  he  would  attend  to  the  lease 
himself  and  cared  little  for  it  anyway,  that 
was  after  he  had  parted  with  his  deed,  and 
It  Is  apparent,  also,  that  was  after  he  bad 
discovered  that  the  value  of  the  business  bad 
been  grossly  misrepresented.  The  evldwoe 
was  not  sufficient  to  estop  Um  fnnn  clalmlm 
the  right  to  nadnd.  ' 
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[8]  There  can  be  little  doubt  that  the  ap- 
pellants reprraented  that  they  owned  the 
lease,  could  transfer  It,  conld  procure  the 
owner's  consent  thereto,  and  could  procure 
an  extension.  These  representations,  under 
the  evidence,  constituted  actionable  fraud. 
Janowsky  t.  Blade,  60  Wash.  591,  Ul  Pac. 
773. 

[4]  The  respondents  also  had  the  right  to  a 
Talid  bill  of  sale.  They  never  received  one, 
and  none  was  ever  tendered.  In  the  total 
absence  of  evidence  that  the  hotel  furniture 
was  the  separate  property  of  the  wife,  there 
Is  a  presumptioQ  that  It  was  community  prop- 
erty of  herself  and  her  husband.  The  stat- 
ute (Rem.  &  Bal.  Code,  §  5911)  dedares :  "The 
husband  shall  have  the  management  and  con- 
trol of  community  personal  property,  with 
like  power  of  disposition  as  he  has  of  his 
separate  personal  property,  except  he  shall 
not  devise  by  will  more  than  one-half  there- 
of." 

On  the  record  before  ua,  bad  the  bill  of 
sale  been  executed  by  the  husband  and  wife, 
or  by  the  husband  alone,  it  would  have  been 
■Tiffld^t  Having  been  executed  by  the  wife 
alone,  it  was  a  nullity.  Under  the  evidence 
adduced  the  respondents  were  entitled  to  a  re- 
scission for  failure  of  performance  by  the 
appellants.  17  Cyc.  p.  886  et  seq. 

[fi]  Moreover,  the  evidence  sustains  the 
court's  finding  that  the  appellants  were  guilty 
of  fraud  and  deceit  A  careful  examination 
of  the  evidence  convinces  us  that  Mrs.  Smith 
repreeoited  tbe  monthly  Income  from  the 
business  much  In  excess  of  the  reality.  She 
also  r^xreeented  that  the  tenants  were  of  a 
desirable  class.  The  evidence  indicates  that 
they  were  not.  These  were  matters  peculiar- 
ly within  the  knowledge  of  the  appellants  and 
unknown  to  the  respondents.  The  respond- 
ents made  an  inspection  of  the  premises ;  but 
neither  of  these  things  would  be  disclosed 
an  Inspection,  and  there  is  evidence  that  va- 
cant rooms  were  so  arranged  as  to  appear 
tenanted.  The.  respondents  had  the  right  to 
rely  upon  these  representations,  especially 
when  active  steps  were  taken  to  throw  them 
off  their  guard.  That  they  did  so  rely  can 
hardly  be  qneetloned.  Johnson  v.  Byan,  62 
Wash.  60,  112  Pat  1114;  Wooddy  t.  Benton 
Water  Co.,  54  Wash.  124,  102  Pac.  1054,  132 
Am.  St  Rep.  1102 ;  Best  v.  Offleld.  68  Wash. 
466.  110  Pac  17,  30  L.  B.  A  (N.  S.)  66 ;  Ta- 
coma  V.  Tacoma  Light  ft  Water  Co.,  17  Wash. 
458,  50  Pac  56 ;  Simons  v.  Clssna,  62  Wash. 
116,  100  Pac.  200;  Stone  v.  Moody,  41  Wash. 
680,  84  Pac  617,  86  Pac  846,  6  L.  B.  A  (N. 
8.)  789;  McMUlen  et  al.  v.  Hillman  (Jmt  de- 
cided) 118  Fac  903;  14  A  &  B.  Encycl.  of 
Law  (2d  Ed.)  p.  123;  Blgelow  on  Fraud,  p. 
B24. 

The  trial  court's  findings  of  fraud  and 
failure  of  performance  on  the  appellants'  part 
were  sustained  by  the  more  convincing  evi- 
deaoe^  The  court  oommltted  no  error  In  ca- 


tering the  decree  appealed  tnm.  It  fa  «f - 
firmed. 

DUNBAB,  a  X.  and  CBOW»  MOBBIS, 
and  CHADWICK,  33.,  concnr. 


MAUK  T.  ItBB  et  nx. 

(Supreme  Court  of  Washisgton.   Dee.  6,  1911.> 

1.  PaHfOIPAZ.  ANO  AOEHT  (g  97*)— Abtbobitt 

or  Agent— CoNSTHUcTioH  of  Power  of  At- 

TOBNET. 

A  power  of  attorney  wblcb,  after  appoint- 
ing the  attorney  for  the  transaction  of  businesa 
of  a  firm  to  wnich  the  principal  belonged,  and 
mentioning  what  busiseBa  of  toe  firm  was  to  be 
performed,  recited  that  the  appointee  was  to  be 
the  personal  representative  »f  the  principal  in 
any  and  all  matters  with  reference  to  the  firm 
or  its  business,  "or  any  matters  that  might 
arise  during  my  absence  demanding  my  personal 
attention,"  construed  In  connection  with  the 
dealing  by  the  plaintiif  with  the  appointee  as 
agent  with  reference  to  a  contract  of  sale  of 
land  by  the  principal  to  plaintiff,  except  in  a 
single  instance  when  the  appointee  referred 
plaintiff  to  a  firm  of  attorneys,  does  not  limit 
the  agent's  authority  to  matters  connected  with 
transactions  of  the  firm  referred  to.  but  au- 
thorizes bim  to  deal  with  tiie  personai  budness 
of  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  fiS  344-^76;  Dec  Dig.  S  97.*] 

2.  YENDOB  and  PUBCHASBE  (I  116*)^lBSCI8- 
BION  BT  PUBOHASEK— DEKANO. 

A  purchaser  of  land  on  the  day  named  Id 
the  contract  for  the  final  payment  of  the  pur- 
chase money  went  to  the  office  of  the  vendor,  and 
demanded  the  deed  and  abstract  from  the  brotii- 
er  of  the  vendor  who  had  charge  of  Uie  office 
during  the  vendor's  absence  from  the  state. 
The  brother  denied  any  knowledge  of  the  trans- 
action, and  referred  toe  purchaser  to  a  firm  of 
attorneys.  The  only  member  of  the  firm  of  at- 
torneys present  In  their  office  stated  to  the  pur* 
chaser  that  he  had  no  knowledge  of  the  transac- 
tioD,  and  told  him  that  he  would  sec  his  part- 
ner about  the  matter.  On  the  next  day  the 
purchaser  returned  to  the  office  of  the  brother, 
and  again  demanded  the  deed  and  abstract,  ana 
made  a  tender  of  the  balance  due  on  the  pur- 
chase price,  the  brother  still  iDslflting  that  be 
had  no  knowledge  of  the  transaction,  and  the 
demand  and  tender  being  refused  the  purchaser 
declared  his  intention  to  rescind.  Held,  that 
the  rracission  was  effective,  though  the  pur- 
chaser did  not  go  to  the  office  of  the  attorneys 
a  second  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Sfi  205-208;  Dec  Dig.  | 
116.*] 

3.  Venoob  and  Pubohaseb  (5  140*)  —  Peb- 
fobmance  op  Cohtbaot- Fubnishinq  Ab- 
STBACT  of  Title. 

A  contract  of  sale  of  real  property  provid- 
ing that  an  abstract  of  title  shall  be  furnished 
and  a  deed  given  at  a  certain  date,  and  that 
time  Is  of  the  essence  of  the  contract  requires 
the  alMtract  of  title  at  least  to  accompany  the 
deed  on  that  date;  the  exercise  of  all  possible 
diligence  after  demand  therefor  on  that  date 
not  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  |i  262-^;  Dec  Dig.  | 
140.*] 

4.  Vbndob  and  Pubchasbb  (S  214*)— Ashigr- 
HENT  OF  CoMTBACT— Right  to  Rescind. 

The  failure  of  the  assignee  of  a  contract 
for  tiie  pnrchaae  of  land  to  record  the  asslgn- 
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ment  doea  not  affect  Us  right  to  retdnd  the  oon- 
tnct 

[Bd.  Note. — For  other  cases,  see  Tendor  and 
Purchaser,  Cent  Dig.  fiS  442-448;  Dec  Dig.  i 
214.*] 

5.  VENDOB  and  FUBCHASEB  (S  116*}— BlBOIB- 
6I0N  OF  CONTBACT— BlO&T  TO  RESCIND. 

The  failure  of  the  purchaser  of  land  to  ten- 
der a  quitclaim  deed  at  the  time  of  an  attempt- 
ed rescissioD  of  the  contract  did  not  affect  the 
validity  of  the  rescission. 

[Ed.  Note.— For  other  casei.  see  Vendor  and 
Purchaser.  Cent  Dig.  H  20S-208;  De&  Dig.  I 
116.*} 

Department  2.  Appeal  from  Saperlor 
Court,  Whatcom  Oounty;   Bd.  B.  Haxdln, 

Judge. 

Action  by  Edwin  T.  Mauk  against  P.  P. 
Lee  and  wife.  From  a  Jadgment  for  defend- 
ants, plaintiff  appeals.  Heversed,  with  In- 
structions. 

Solon  T.  WmUuna  and  William  H.  Bea- 
ton, for  appellant  C.  A.  Schwartsand  Hans 
Bogge,  for  revpondoits. 

DUNBAB,  0.  J.  This  Is  an  action  broof^t 
by  the  app^llant^  Edwin  T.  ICank,  against 
P.  P.  Lee  and  wtfe,  respondents,  for  the  pur- 
pose of  recorertng  the  sum  of  {800  and  In- 
terest paid  as  part  payment  on  the  purchase 
of  certain  lots  In  the  dty  of  B^lingbam,  and 
Is  based  on  an  allied  rescission  of  tiie  con- 
tract of  pnrchase.  The  respondents  denied 
both  the  tact  of  the  alleged  resdsslon  and 
the  appellant's  right  to  resclnd«  and  naked 
for  Judgment  In  accordance  with  the  wrtuen 
contract  The  appellant  demanded  a  jury, 
whish  was  doited  by  the  court  snd  the 
cause  was  tried  to  the  court  resulting  In 
finings,  conduiAcms,  and  decree  In  &Tor  of 
the  respondents,  Uie  defendante  below.  Tbe 
contract  was  entered  Into  betwem  P.  P. 
Lee  and  wife  and  one  Hilda  Hansoi,  where- 
by respondents  agreed  to  sell  to  said  Hilda 
Hansen  or  her  assigns,  and  s^d  Hilda  Han- 
aai  agreed  to  buy,  certain  retd,  estate  locat- 
ed in  tbe  city  of  Belllngham  for  the  sum 
of  98,800.  Under  this  contract^  Hilda  Han- 
sen paid  to  the  defendants  at  the  time  of 
its  execution  the  sum  of  9800;  and  agreed 
to  pay  the  balance  on  tbe  lOOi  day  of  Au- 
gust 1010,  and  the  respond^ts  agreed  to 
deliver  to  said  Hilda  Hansoi  on  said  day  a 
warranty  deed  to  said  land,  with  an  abstract 
showing  good  title  In  respondents,  and  time 
was  spedflcally  made  of  the  essoioe  of  tbe 
contract  A  few  days  after  tbo  execution  of 
the  contract  it  was  assigned  by  Hilda  Haur 
sen  to  tlie  plaintiff  In  this  action,  the  ap- 
pellant here,  who  ever  since  has  been  and 
now  Is  the  holder  of  the  sam&  Shortly 
after  entering  into  the  contract  the  revond- 
ents  left  for  an  extended  tr^  throngh  Bu- 
rope,  leaving  their  buidness  In  durge  of 
one  C.  P.  Lee,  a  brother  of  respondent  P. 
P.  Lee.  On  the  10th  day  of  August  1810, 
appellant  accompanied  by  his  attorney,  W. 


H.  Heaton,  went  to  the  office  of  the  respond- 
ent P.  P.  Le^  made  inquiries  coneemlpg  the 
deed  which  he  was  to  reeetre  and  an  ab- 
stract of  title  to  said  land,  aod  was  re- 
ferred to  O.  P.  Lee  as  the  agent  for  said  P. 
P.  Lee.  He  saw  C.  P.  Lee,  and  made  a 
demand  for  the  deed  and  abstract  He  was 
informed  by  Ur.  Lee  ttiat  Uie  papers  were 
at  the  office  of  Hessn.  Bngge  ft  Bdiwarta, 
who  were  attorneys  for  P.  P.  Lee.  He  and 
his  attorney  acconqmnted  Hr.  Lee  to  tbe 
office  of  Bugge  ft  Schwartz  whm  the  amwl- 
lant  again  draoanded  the  deed  and  tbe  ab- 
stract  and,  according  to  his  testimony,  ten- 
dered the  purchase  price.  The  tendering  of 
the  irarchase  price  Is  dooled  by  tbe  respwd- 
ents,  but  It  is  admitted  that  be  demanded 
the  deed  and  abstract  and  we  think  It  Is 
not  too  much  to  say  that  under  all  the  tes- 
timony, It  was  understood  that  be  was  ready 
to  pay  tha  amount  due  on  the  contract  He 
was  thwe  told  by  one  of  the  Arm  of  lawyers 
— Mr.  Sdiwarts— that  be  knew  nothing  aboot 
the  abstract;  that  he  would  try  to  get  Into 
communication  with  his  partner  Mr.  Bugge, 
and  ascertain  Its  whoreabouts,  and.  If  It 
had  not  been  made,  be  would  immediately 
order  the  abstract  mada  Tbe  appeUant  was 
then  prevailed  upon  to  wait  until  tbe  fol- 
lowing morning  to  see  if  tbe  abstract  could 
be  obtained,  but  It  was  dlstbictly  understood, 
and  this  is  admitted,  that  there  was  no  ad- 
vantage to  be  obtained  by  dfSay.  Ttw  next 
mraning  he  called  at  Uie  office  ttf  Mr.  O.  P. 
Le^  and  again  demanded  the  deed  and  ab- 
stract and  made  a  tender  of  the  money  dae. 
Mr.  Lee  Informed  blm  that  be  knew  noth- 
ing more  about  tbe  matter  than  he  did  tiie 
day  before,  and  asked  blm  to  go  down  to 
the  office  of  Bugge  ft  Sdiwarts  again  "with 
blm,  wbli^  tbe  appeUant  declined  to  do. 
AppeUant  then  made  tender  of  the  money, 
and,  upon  the  deed  and  abstract  not  being 
forthcoming,  elected  to  rescind  the  contract 
and  notified  Mr.  Lee  that  be  would  and  bad 
rescinded  it  end  demanded  the  mmey  paid 
oa  the  contract;  and  In  due  time  tbls  action 
was  brought  for  the  recovery  of  the  amount 
paid,  with  intraest  oa  the  same. 

We  are  not  able  to  reach  the  same  cm- 
duston  that  the  trial  judge  did  as  to  the 
equities  of  tbls  case.  Then  is  unfortonattiy 
a  very  shup  conflict  In  the  testimony;  but 
we  think  that  thore  is  sufficient  unoontn- 
dicted  testimony  to  establish  the  right  of  the 
appeUant  to  a  resdsslon  of  tbe  contract  and 
the  recovery  of  the  mon^  dalmed..  Tbe 
court  found  the  facta  practically  as  we  have 
set  than  forth  in  the  statem«it  but  found 
that  the  <^oe  of  Bugge  ft  Bchwarts  was  tiie 
proper  place  In  which  to  transact  business, 
and  that  plaintiff  had  notice  at  that  ftict 
It  also  found  that  at  the  time  of  the  attempt- 
ed rescission  by  plslntiff  he  did  not  ta  any 
manner  tender  to  defendants  any  reconvey- 
ance of  said  premises  to  place  them  In  statn 
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■quo;  tbat  It  was  the  duty  of  the  sklalntlff, 
and  a  condition  precedent  to  rasdaslon,  to, 
at  hlB  own  expense,  record  the  asslsnment 
to  him  from  ECllda  Hanaeii,  and  to  ececate 
and  record,  or  offer  to  record,  his  own  re- 
conveyance to  defendants;  that  the  plain- 
tiff did  not  record  said  assignment  until 
after  he  had  recelred  written  notice  from 
-defendants  that  the^  wen  ready  and  willing 
to  p^orm  as  to  all  matters  about  which  the 
-plaintlfl  comidalned;  that  no  reconv^nce 
was  offered,  nor  any  notice  of  sndi  offer  cr 
tender  giren  defendants  or  their  attorn^ 
tmtU  after  the  trial  ot  the  cause;  and  that 
the  qnltelalm  tendtfed  at  the  trial  was  not 
-executed  until  after  the  commencement  of 
the  action.  The  coort  further  finmd  tbat 
the  defendwita  procured  such  abstract  of 
title  with  all  possible  diligence  after  demand 
thorefor  oi^  the  10th  day  of  August,  191<^ 
and  that  plaintiff  recelred  notice  in  writing 
-of  deCendanh^  readiness  and  ablUty  to  per- 
form according  to  the  tenor  of  sndh  written 
■contract  prior  to  the  time  plabitiff  caused 
his  assignment  from  Hilda  Hansen  to  be 
recorded,  prior  to  any  tender  or  offer  of 
reconveyance  to  ranore  the  doud  tnm  de- 
t&kSantM'  title,  and  vrlm  to  his  having  placed 
the  defendants  bx  default  under  said  om- 
tract 

[1]  The  court  concluded  that  the  defend- 
ants were  entitled  to  recover  their  costs  and 
dlsbarsonenta,  found  that  O.  F.  Lee  prior  to 
the  defendants*  d^artnre  for  Europe  was 
given  a  pow«r  of  attorn^  In  writing  to  act 
tor  p.  P.  Le^  but  that  sudi  pow^r  related 
only  to  transactions  of  tlu  firm  of  P.  P.  Lee 

Co.,  and  did  not  imdude  auttiority  to  act 
wlOk  reference  to  the  tnusactlons  Involved 
In  this  case,  except  to  ddlver  'the  papers  to 
Bugge  &  Sdiwartz,  who  were  said  defend- 
ants* agento  for  such  purpose.  This  finding 
-of  the  court,  which  is  an  important  finding, 
we  think  is  not  sustained  by  Uie  record;  at 
least,  not  by  the  construction  that  we  place 
ngaa.  the  power  of  attorney  whldi  Is  an  ex- 
hibit m  the  case,  and  on  letters  written  by 
the  respondent  P.  P.  Lee  whldi  we  will  no- 
tice hereafter.  The  poWer  of  attorn^  is 
too  long  to  be  set  out  in  detail,  but,  after 
appointing  G.  P.  Lee  attorn^  for  the  trans- 
action of  business  of  the  firm  to  which  P.  P. 
Lee  belonged,  and  mentioning  what  business 
-of  the  firm  was  to  be  performed,  the  instm- 
ment  ocmtinues,  **to  be  my  personal  repre- 
sentative In  any  and  all  matters  or  transac- 
tions with  referoioe  to  said  firm  or  said  busi- 
ness, or  any  other  matters  that  may  arise  dur- 
ing my  absoice  demanding  my  personal 
attention,'*  with  limitations  prescribed,  ex- 
pressly n^tlvlng  the  idea  that  the  appolnt- 
mmt  was  made  and  authority  conferred  with 
reference  only  to  the  firm  business,  and  showo 
JogcoDcln^velytbatthesaldaP.Leewas  au- 
thorised to  transact  otbw  bastatess  than  the 
firm  business.  That  that  vas  the  construc- 
tion placed  upon  this  power  of  attorney  by 
ithe  parties  themselves  Is  shown  by  the  cor- 


respondence between  them.  C  P.  Lee  t»tl- 
fies  that  he  had  frequent  conversations  with 
Mr.  Mauk,  the  appellant,  concornlng  this 
business;  that  at  one  time  Bfauk  asked  him 
to  write  to  his  brother,  and  aA  him  if  he 
could  get  an  extension  of  time,  stating  that 
he,  Mauk,  would  pay  for  the  cablegram  If 
his  brother  would  answer  Immediately.  In 
none  of  these  prior  conversations  was,  Mr. 
Mauk  referred  to  the  firm  of  Bugge  ft 
Schwartz,  but  it  seemed  to  be  a  mutual  un- 
derstanding that  C.  P.  Lee  was  the  author- 
ised agent  as  far  as  this  land  business  was 
concerned.  Mr.  Lee  did  write  to  hie  broth- 
er, as  he  says.  In  accordance  with  the  request 
of  Mauk,  but,  meeting  Mauk  a  few  days  aft- 
erwards, he  Informed  him  that,  while  the 
brother  had  not  answered  his  communica- 
tion in  respect  to  the  application  for  time 
because  not  suflteieut  time  had  elapsed,  yet 
he  was  satisfied  from  what  his  brother  had 
written  to  him  concerning  othw  matters  and 
concerning  the  expenditure  of  Ma  money  that 
be  would  not  grant  the  extensimi,  and  want- 
ed the  m<«ey  prompt^  paid.  This  is  de- 
nied by  the  appellant  Uauk,  but,  conceding 
it  to  be  true,  it  is  difficult  to  see  in  what 
way  it  would  refiect  on  Hank's  Intwest  In 
this  matter.  It  would  rather  tend  to  the 
view  that,  after  Mauk  had  been  Informed 
that  he  could  not  get  the  extoislon,  he  set 
himself  to  work  to  raise  the  mon^  to  meet 
tile  requlremmts  at  the  contract  However, 
in  a  letter  from  Norway,  dated  July  27, 1910, 
written  by  tbe  respondent  to  bis  brother 
G.  P.  Lee,  in  referring  to  this  transaction, 
he  said,  "You  must  get  the  $3,000  from 
Mauk,  and  then  I  want  you  to  take  $3,000 
more  to  pay  tbe  smallest  one,"  referring  to 
some  notes  he  owed.  Again,  he  said:  "If 
Mauk  has  not  paid  the  contract  I  want 
same  advertised  and  foreclosed  at  once." 
And  there  were  otho:  excerpts  from  lettras 
bearing  on  this  question  toidlng  to  show 
conclusively  that  G.  P.  Lee,  and  not  the  at- 
torneys Bi^ge  &  Schwarts,  was  Che  agent  of 
P.  P.  Lee  in  relatlmi  to  Uils  matter,  and 
that  Bu^  &  Schwarts  were  emuOoyed  only 
to  do  the  legal  part  of  the  business,  vis.,  to 
prepare  the  deed,  and  see  that  the  papers  were 
properly  executed. 

[2]  Than  was  a  great  deal  of  Immaterial 
testimony  in  the  case,  which  provoked  some 
heated  discussion  between  the  parties,  as  to 
whether  or  not  tender  was  made  at  the  time 
of  the  meeting  in  the  oflloe  of  Bugge  ft 
Sdiwartx,  or  whether  tendw  of  the  monear  to 
CL  P.  Lee  was  made  at  the  first  call  at  tlie 
(rfSce  of  the  reepondent  But  whatever  may 
be  said  of  ttiose  conteutltnui,  it  Is  undisputed 
that  a  tender  was  made  to  G.  P.  Lee  at  his 
office  on  the  11th  day  of  August,  and  a  de- 
mand made  for  the  deed  and  abstract  It 
was  tbe  duty  of  the  respondent  P.  P.  Lee, 
whoa  he  left  the  country  leaving  behind  him 
an  oUlgatlon  of  this  kind,  to  ai^Kilnt  an 
agoit  and  to  notify  the  othw  party  to  the 
obligation  who  the  agent  was,  so  that  be 
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could  pay  the  money  acoordins  to  tlw  con- 
tract The  at^ttilant  went  wh«re  lie  nato^ 
rally  would  be  expected  to  g«^to  tlie  olBce 
of  the  reqjtondent,  and  made  Us  demand  on 
the  agent,  as  we  nnderstand  the  record;  and 
he  was  under  no  obllgatlona  to  go  a  second 
time  to  tlie  office  of  tlie  attomaTS,  or  to  wait 
any  loneer  fOr  tlie  abstract  of  title. 

[3]  The  contract  prorldes  fliat  ui  f^wtract 
of  title  shaJl  be  fumlstaed,  and,  ot  conrse, 
the  contract  must  be  construed  to  mean  that 
tbe  abstract  of  title  wotUd  accompany  tbe 
deed,  or  that  It  should  be  famished  before 
the  time  expired  fbr  a  forfeiture  of  the  con- 
tract, so  that  it  could  be  examined.  The 
court  finds  that  the  defendants  procured 
such  abstract  of  title  with  aU  possible  dUi- 
gence  after  demand  therefor  on  the  10th  day 
of  August.  1910,  but  the  abstract  should 
bsTe  been  ready  to  accompany  the  deed 
which  it  was  the  duty  of  ttie  reqxKidaits 
to  make  or  to  deliver  at  that  time.  It  wUl 
not  aTall  parties  t^o  enter  into  sodi  con- 
tracts as  this  to  allow  the  time  to  expire,  and 
then  excuse  themselves  by  saying  that  they 
would  tliereafter  do  with  all  possible  dlUr 
gence  what  should  have  been  done  at  that 
time.  If  the  appellant  had  fislled  to  make 
tbe  paymoit  when  It  was  due  by  the  terms 
of  this  contract  or  tar  four  days  after  that 
date,  theie  can  be  no  doubt  that  the  pay- 
mrat  made  could  have  been  f&rfelted  at  the 
option  of  the  respondents;  and  if  the  land, 
instead  of  declining,  had  Sharply  enhanced 
In  value,  there  Is  little  doubt  that  such  elec- 
tion would  luve  beoi  made.  The  terms  of 
the  CDUtract  were  definite  and  time  was  oc- 
pressly  made  &e  essoice  of  the  contract. 
Under  the  contract.  It  was  plainly  the  duty 
of  each  party  to  comply  with  ite  terms,  and 
a  fiillure  to  do  so  on  Oie  part  of  either, 
whether  purposdy  or  by  ne^ect  or  mlsf(»v 
tune,  conferred  Uie  right  of  resdsalon  im 
the  other.  Hie  object  of  entering  Into  the 
contract  was  to  definitely  detemdne  and  fix 
the  rights  of  the  parties  to  it  There  Is 
no  contrition  In  this  case  that  the  abstract 
would  have  been  ready  evim  if  the  appel- 
lant bad  gone  again  to  tlie  office  of  dttor^ 
neys  Bugge  &  Sdiwarta,  In  fact,  It  appears 
that  It  was  not  ready,  and  the  first  showing 
of  respcmdento  btfng  ready  to  deliver  it  was 
a  lettn  written  ^  Bugge  ft  Scbwarta  to 
appellant  on  the  14th  day  of  August,  four 
days  after  the  demand  was  made,  that  the 
abstract  had  beu  completed,  and  that  the 
respondoits  were  rea^  to  cany  out  the 
terms  of  the  agreemmt.  Mr.  Bugge  candid- 
ly admitted  that  the  abstract  bad  not  been 
IwQ)ared  on  time  through  a  mlsuodostand- 
Ijig  between  him  and  O,  P.  Le& 

[41  The  other  matters,  In  relation  to  the 
recording  of  the  assignment  and  Ite  tender 
of  the  quitclaim  deed,  are  not  controlling. 
It  Is  true  the  assignment  was  not  recorded 
before  the  demand  was  made,  but  the  re- 


spond^ts  and  tiielr  agent  had  actual  notice 
of  the  alignment  They  knew  that  Mauk 
was  Oie  owner  of  this  contract,  as  shown 
by  the  testimony  of  the  agent  and  the  oor- 
respondenoe  ot  the  reapondoit  P.  P.  Lee 
himself. 

[f]  Tbe  toider  of  the  quitclaim  deed  was  a 
matter  which  really  did  not  readi  the  merlto 
of  the  case,  and  It  was  not  upon  tide  Issue 
that  the  defense  to  the  action  was  baaed. 
This  was  a  matter  which  the  court.  If  be 
deemed  it  necessary,  would  order  to  be  at- 
tended to  at  any  time  In  the  trial  of  the 
cause  before  ]udgm«it  Issued  In  favor  of 
the  an^ellant 

The  case  was  tried  and  contested  upon 
the  theory  that  the  app^ant  had  not  made 
bis  demand  for  the  deed  and  (he  abstnct, 
and  had  not  made  a-  teaisx  to  tbe  agent  ot 
the  respondents,  and  upon  tbe  further  the- 
ory that  the  abstract  was  real^  furnished 
within  a  reasonaUe  tlme^ 

Having  found  against  the  respondents  up- 
on these  controlling  propositions,  we  are 
compelled  to  reverse  the  order  of  tbe  lower 
court,  who  Is  Instructed  to  enter  a  Judgmrat 
for  the  plaintiff  for  the  rdlef  demanded. 

BLLISi  CBOW,  and  MORRIS,  concur. 


KRUTZ  r.  DODGB  et  aL 

(Supreme  Court  of  Waahington.   Dec  0,  1911.) 

RECOBDS  «  9*>— REQI0rBATIOK  OV  TlTLE  TO 

Land— J  uBisDicnoN— Dismiss  Ai<~"TiBus." 
R«m.  &  Bal.  Code,  8S  8S09,  8813,  8833, 
8834,  authorizing  the  reglBtration  of  land  title 
on  appUcatiOQ  to  the  anperior  court,  and  pro- 
viding that  tbe  ooart  findiog  that  the  applicant 
has  not  proper  title  eball  dismiss  the  applica- 
tion, ana  declaiing  that  the  applicant  may  di»- 
miBs  his  application  at  any  time  before  final  de- 
cree on  temiB,  limits  tbe  jurisdiction  of  the  su- 
perior court  and  reservee  to  an  am>licant  the 
absolute  right  to  dismissa]  on  terms  before  final 
decree,  and  an  applicant  may  complain  of  the 
denial  of  absolute  dismissal,  though  not  prejui- 
diced  thereby;  the  word  "terms"  meanliqc  such 
penalty  as  the  court  may  Impose,  Bo  a»  to  save 
the  opposiag  party  harmless  from  loss,  and 
which  can  be  satisfied  by  the  payment  of  a  fixed 
sum  of  money. 

[Ed.  Note.— For  other  cases,  see  Beeords, 
Dec.  Dig.  I  9.* 

For  other  definitions,  see  Words  and  Phrasea, 

vol.  8,  pp.  6922,  6823.] 

Department  2.  Appeal  from  Superior  Court, 
King  County;  A.  W.  Frater,  Judge. 

Proceedings  by  Harry  Krutz  againet  F.  Ij. 
Dodge  and  another  to  register  his  title  un- 
der the  Torrens  law,  in  which  J.  J.  Humphrey 
and  others  Lutervene.  From  a  conditional 
order  of  dismissal,  plaintiff  api>eal8.  Re- 
versed and  ronanded. 

Frank  OL  Park  and  H.  D.  Mom,  ap- 
pellant John  8.  Jurey  and  Peterson  ft  Hac- 

brlde,  for  reepondrats. 
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CHADWICK,  J.  Plaintiff  Instituted  a  pro- 
ceecUng  to  register  his  title  to  certain  prop- 
erty under  the  Torrens  law  (Rem.  it  Bal. 
Code,  SS  S806-8905).  Defendants  Humphrey 
end  wife  and  Anna  F.  Doran  Intervened, 
claiming  that  a  certain  strip  of  ground,  10 
feet  wide,  and  a  part  of  the  land  declared 
by  plaintiff  to  b«  his  own,  had  become  by 
common  user  and  Implied  dedication  a  public 
thoroughfare,  and  that  the  remainder  of  the 
block,  in  which  the  proper^  of  all  the  par- 
ties hereto  except  the  city  of  Seattle  was 
situate,  had  been  conveyed  by  the  common 
grantor  with  reference  to  the  10-foot  strip, 
which  he  had  Intended  to  be  an  all^;  and 
they  made  prayer  accordingly.  The  defend- 
ant dty'  answered,  setting  up  certain  local 
assessments  upon  the  land  In  coutroTersy, 
and  asking  that  they  be  declared  llffus  upon 
it  Issue  being  Joined  and  trial  bad,  the 
case  was  taken  under  advisement,  and,  the 
trial  Judge  having  Intimated  that  he  would 
find  for  the  Interveners,  plaintiff  moved  a 
dismissal  of  this  proceeding,  which  was  grant* 
«d.  Thereafter  Interveners  moved  a  vacation 
of  the  order  of  dismissal,'  upon  the  ground 
that  no  notice  had  been  given  of  the  pre- 
vious order.  Thereafter  plaintiff  moved  that 
the  conrt  make  an  order,  registering  his 
title  to  all  the  land  described.  This  motion 
was  denied;  whereupon  plaintiff  moved  for 
a  dismissal  of  his  proceeding  without  prej- 
ndlce,  and  with  costs  to  the  interveners. 
This  being  denied,  the  court,  upon  Interven- 
ers' motion,  dismissed  the  proceeding,  find- 
ing, bowever,  that  the  10-foot  strip  was  in 
fact  an  alley,  and  as  to  It  the  order  of  dis- 
missal was  with  prejudice.  From  tbla  or- 
der an  appeal  Is  prosecuted. 

Whether  appellant  was  entitled  to  have  his 
title  registered  we  will  not  now  inquire,  as 
an  order  denying  his  application  vras  not 
appealed  from,  but  was  followed  by  a  motion 
to  dismiss  generally.  Appellant  has  thus  fix- 
ed his  status,  and  the  only  question  left  open 
is  whether  the  court  could  qualify  Its  Judg- 
ment of  dismissal  by  barring  a  further  pro- 
ceeding at  law  or  in  equity  as  to  the  10> 
foot  strip.  The  Torres  act  makes  provi- 
sion for  a  S[>eclal  proceeding,  and,  while 
there  can  be  no  doubt  of  the  position  taken 
by  respondents  that  the  superior  court  is 
one  of  general  Jurisdiction,  and  that  Its 
judgments,  duly  rendered  upon  matters  prop- 
erly before  it,  are  conclusive.  It  does  not 
follow,  as  la  contended  by  them,  that  the 
court  is  given  full  power  and  Jurisdiction 
to  hear  and  determine  all  matters  which 
may  arise  upon  an  application  for  registry 
of  land  titles  under  the  Torreus  law.  It  is 
true,  as  stated,  that  the  act  provides  (Bem. 
&  Bal.  Code,  fi  8813)  that  the  application 
shall  be  made  to  the  superior  court  of  the 
state  of  Washington.  But  the  court  Is  not 
thus  given  power  to  go  beyond  the  terms  or 
necessary  Intendments  of  the  act  It  la  called 
upon  to  administer.  In  a  special  proceeding, 
It  being  within  the  power  of  the  Zjeglala- 


ture  to  limit  the  jurisdiction  of  tiie  court, 
the  bounds  of  the  court's  Jurisdiction  are  to 
he  found  in  the  limitations  of  the  act  nnder 
which  Its  Jurisdiction  is  Invoked.  The  Legis- 
lature might  have  provided  for  a  determina- 
tion of  conflicting  Interrats  If  It  had  been 
so  inclined.  But  It  did  not  do  so.  On  the 
contrary,  after  providing  an  elaborate  pro- 
cedure, it  is  provided:  "If,  in  any  case, 
after  hearing,  the  conrt  finds  that  the  appli- 
cant has  not  title  proper  for  regtstratlon,  a 
decree  shall  be  entered  dismissing  the  appli- 
cation, and  such  decree  may  be  ordered  to 
be  without  prejudice.  The  applicant  may 
dismiss  his  application  at  any  time,  before 
the  final  decree,  upon  such  terms  as  may  be 
fixed  by  the  court,  and  upon  motion  to  dis- 
miss duly  made  by  the  court"  Bem.  &  Bal. 
Oode,  i  8834.  It  would  seem  that  this  stat* 
nte  needs  no  construction.  It  says  that  tha 
court  shall,  If  for  any  reason  the  title  is  not 
a  proper  one  for  registration,  dismiss  the 
proceeding;  and  also  gives  an  absolute  right 
to  the  appellant  to  dismiss  upon  terms. 
What  may  be  a  title  proper  for  certification 
is  made  plain  by  reference  to  sections  8809 
and  8623,  Rem.  ft  Bal.  Oode,  both  of  which 
tend  to  show  that  it  was  the  intent  of  the 
act  to  provide  for  the  registration  of  only 
such  titles  as  were  found  to  be  in  the  appli- 
cant, with  such  liens  or  outstanding  Inter- 
ests as  he  was  willing  to  admit;  and  if 
there  was  a  hostile  or  conflicting  Interest 
the  title  would  not  be  certified  forthwith, 
although  the  appellant  could  proceed  at  bla 
peril,  and  upon  the  hearing  show  that  the 
apparently  adverse  interests  were  not  In  fact 
real;  or  he  might  take  his  discdiarge  and 
clear  his  title  In  an  Independent  action.  It 
is  clear  that  the  Legislature  did  not  Intend 
that  existing  remedies  at  law  and  equity 
should  be  superseded.  Otherwise  the  section 
quoted  or  referred  to  and  a  provision  for  dis- 
charge are  but  Idle  formulae. 

Under  a  statute  Identical  in  terms,  the 
Supreme  Conrt  of  Colorado  held  that  no  af- 
firmative relief  would  be  granted  to  a  de- 
f^dant  in  a  proceeding  nnder  the  Torrens 
act:  "The  further  contention  is  that  the  act 
Is  not  due  process  of  law,  in  that  it  falls  to 
provide  for  an  afflrmatiTe  Judgment  in  favor 
of  a  defendant,  the  only  decree  permissible 
being  one  of  dismissal  In  case  the  court 
after  hearing,  finds  that  the  applicant  has 
not  title  proper  for  registration.  The  act 
does  accord  to  all  persons  equal  rights  and 
privileges.  Any  one  desiring  to  avail  him- 
self of  Its  terms  can  do  so  by  filing  his  ap- 
plication, and  can  obtain  the  registration  of 
his  title  by  complying  with  the  requirements 
of  the  statute.  Although  the  Legislature  has 
seen  fit  to  allow  affirmative  relief  only  to 
the  applicant  who  initiates  the  proceeding, 
this  does  not  -render  the  proceeding  objec- 
tionable for  the  reason  assigned.  The  right 
to  a  particular  remedy  Is  not  a  vested  right 
Bvery  state  has  complete  control  over  the 
remedies  which  it  offlen  to  niitom  in  Iti 
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coorta.  Cooley'fl  Const  lim.  SIS."  People 
ex  reL  Smith  t.  Grlssmui,  41  Oolo.  450,  92 
Pac.  949. 

So,  Id  HcQuesten  v.  Attorney  General,  198 
Mass.  172,  83  N.  B.  1037,  It  was  held:  "It 
is  plain  that  In  this  enactmait  [Id.  |  8834. 
Rent  ft  Bal.  Code]  the  Legislature  did  not 
adopt  or  Intoid  to  adopt  «ither  the  rule  of 
the  common  law,  or  that  which  obtains  in 
equity.  *  •  •  The  view  taken  of  an  ap- 
plication for  registration  and  confirmation  of 
title  •  *  •  which  led  to  an  absolnte  right 
of  withdrawal  before  final  decree  *  *  • 
appears  to  be  this:  Such  an  application  Is 
not,  primarily  at  any  rate,  tiie  beginning  of 
a  controTenqr  betweok  parly  and  party.  If 
BD<A  an  aroltcatUm  Is  filed,  a  controversy 
may  and  In  many  cases  will  result  But  the 
primary  object  of  such  an  application  la 
to  get  a  certificate  of  title  to  the  petition's 
land  whldi  has  the  attributes  In,  substance, 
for  practical  purposes,  of  a  certificate  of  title 
to  a  share  In  the  capital  stock  of  a  corpora- 
tion. And,  treating  the  apidlcatlon  as  an 
aK>Ucatlon  to  bring  the  locus  within  the  new 
qntem.  If,  at  any  time  before  the  land  has 
been  brought  wldiln  the  opraatUm  of  it  the 
petitioner  changes  his  mind,  and  on  the 
whole  concludes  that  be  prefers  to  leave  bis 
title  as  it  was  before  the  Torrens  systan 
was  adopted,  he  shall  be  at  liberty  to  do  so." 
See,  also.  Vom  Atkins,  201  Mass.  IBS,  87 
N.  B.  189;  Id^  204  Mass.  387,  90  N.  B.  S7a 

But  it  la  said  ttut'undw  the  Massachu- 
setts law  tile  title  Is  not  detormlned  by  a 
court  of  general  jurisdiction,  but  by  a  land 
board,  exercMng  no  Juridical  functlona.  This 
may  be  admitted,  but  It  does  not  destroy  the 
reasoning  upon  vhlcb  the  decisions  are  made 
to  rest;  that  Is,  tbat  the  procedure  Is  a  vol- 
untary one,  and  Its  limitations,  as  well  as 
Hie  power  of  the  tribunal  adminlstwing  It, 
are  to  be  fonnd  in  the  act  Itself,  and  not  by 
reference  to  the  general  rales  of  law.  Nor 
can  we  agree  with  the  contention  that  the 
provision  of  the  law  providing  for  a  dis- 
missal without  prejudice  Implies  that  it  may 
be  with  prejudice,  when  a  motion  for  volun- 
tary dismissal  is  made,  nor  that  the  right 
to  Impose  terms  implies  a  right  to  fli  a  con- 
dition. By  the  last  clause  of  the  statute 
(section  8834),  the  absolnte  right  of  dismissal 
is  reserved  to  the  applicant  Had  it  been 
the  intent  of  the  lawmakers  to  provide  for 
a  voluntary  dismissal,  with  or  without  prej- 
udice, we  may  assume  that  having  used  the 
word  with  reference  to  dismissal  by  the 
court  the  legislature  would  have  done  like- 
wise when  providing  for  a  dismissal  on  mo- 
tion of  the  party.  It  did  not  do  so,  but  used 
the  word  "terms."  This  word  has  a  meaning 
which  is  generally  accepted,  vrhea  used  in  con- 
nection with  Judgments  and  Judicial  proceed- 
ings. It  is  that  the  court  may  impose  such 
penalty  as  will  save  the  opitosing  party 


harmless  from  pecuniary  lose,  and  whlcfa  can 
be  satisfied  by  the  payment  of  a  fixed  sum 

of  money. 

Finally,  It  is  contended  that  no  prejudice 
has  resulted  to  appellant  because  the  decree 
as  entered  does  not  deny  appellant's  title  iiy 
the  alley.  This  may  be  technically  true,  but 
appellant  is  entitled  to  an  order  of  dlsmlsBsl 
under  the  statute,  and  Is  not  to  be  compelled 
to  take  a  measure  of  relief  lees  than  It 
affords,  which  is  a  dismissal  as  to  all  the 
land  described.  It  is  not  merely  a  question 
of  dismissal,  but  a  question  of  power  in  the 
court  There  is  more  or  lees  difference  in  the 
Torrens  acts  as  adopted  in  the  several  states. 
Where,  as  in  Illinois,  no  provision  Is  made 
for  a  voluntary  dtemissal,  bnt  the  court  Is 
put  to  a  final  determination  of  the  issue.  It 
has  been  held  that  the  court  may  grant  re- 
lief as  to  such  portion  of  land  as  the  evi- 
dence shows  the  title  in  fee  to  be  in  the  ap- 
plicant and  deny  it  as  to  the  remainder. 
GlOB  T.  Holbergi  220  lU.  167,  77  N.  B.  8a 
But  our  law  vras  drawn  upon  a  different 
theory. 

For  these  reasons,  the  judgmoit  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded, with  lnstructl<nis  to  enter  an  oider 
at  dismissal. 

DUNBAR.  C.  3^  and  ELLIS,  GROW,  auA 
MORRIS,  JJ.,  concur. 


SAKAI  T.  KEELBT. 
(SnpEeme  Goart  of  Washington.  I>tc  9,  19U.> 

1.  JUDOUBHT  (I  IBS*)— I>BrAULT  JUPeUNT— 
gETTINO  A8ID»-MEGKSarrT  TOB  AmOAVET 
OF  MSBITS. 

A  motion  to  vacate  a  judgment  void  for 
want  of  Jurisdiction  over  the  person,  need  not 
be  supported  by  an  affidavit  of  merits. 

[Ed.  Note.— For  other  cases,  see  JudgOMat 
Cent  Dig.  |  811;  Dec.  Dig.  S  158.*1 

2.  AlTBAL    AND    ErBOR    ({    554*)— BiCOSO— 

Scope  and  CoisTfeNxs— Affidavits. 

On  appeal  from  an  order  denying  a  motion 
to  open  a  default  judgment,  where  tnere  is  no 
statement  of  facts  settled  or  certified  by  the 
trial  court,  though  it  appears  afiSrmatively  tliat 
the  trial  judge  heard  and  considered  the  evi- 
dence of  the  respective  parties,  the  appeal  will 
be  dismissed,  though  the  appellant's  affidavit 
of  merits  is  attached  to  his  motion  to  open  the 
judgment,  and  is  referred  to  in  the  motion  and 
made  a  part  thereof,  wliere  there  is  at  least  one 
counter  affidavit  which  Is  not  made  a  part  of 
the  record. 

[Ed.  Note^For  other  casestsee  Appeal  sad 
Error,  Cent  Dig.  H  24*^^2470;  Dec.  Dig.  | 
554.*] 

3.  Appeal  and  EIbbob  (i  635*)  — RXCOSD  — 
Scope  and  Contents— Awidavits. 

Where  a  motion  to  open  a  default  judg- 
ment was  denied  for  want  of  an  affidavit  of 
merits,  with  leave  to  file  another  moti<Hi,  to- 
gether with  affidavit  of  merits,  that  the  judge, 
on  the  second  motion  accompaiiied  by  the  sm- 
davit  of  merits,  after  reciting  that  the  canse 
was  tried  and  the  evidence  heard,  ordered  tbat 
the  motion  be  denied  for  the  reason  Uut  the 
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matten  tiierein  bad  been  thentofon  adjadleat* 
ed,  does  not  pravent  th«  dismissal  of  an  appeal 
from  the  oner,  where  the  affidarlta  were  not 
properly  brought  into  the  record. 

[Ed.  Note.— For  other  casea,  Me  Appeal  and 
Error,  Dec  Dig.  S  686.*] 

Department  2.  Appeal  from  BnperloT 
Court,  King  Oonnty:  Ben  Sheeks,  Judge. 

Action  by  Q.  T.  Sakal  against  H.  G.  Eee- 
ley.  From  an  order  denying  a  motion  to 
Bet  aside  a  deftolt  Judgment  for  plaintiff, 
defendant  appeals.   i4>peal  dismissed. 

H.  L.  Smith  and  B.  B.  Brown,  for  appe- 
lant. HamUn  &  Meters  fcnr  respondoit 

GHADWIGK.  J.  A  defftnlt  Judgment  was 
altered  against  tbe  d^endant,  H»  O.  Se^jf 
on  the  28th  day  of  Febmary,  W1X>.  This 
came  to  Us  notice  on  July  26, 1910.  On  De- 
cember 10,  1910,  defendant  appeared  special- 
ly, and  moTed  that  the  order  of  default  be 
set  aside,  and  that  the  judgment  be  vacated, 
because  entered  without  service  of  process, 
and  timefore  la<^lng  In  the  elunoit  of  Jnrla- 
dlctlon  over  the  person  of  the  defendant 
The  fhcts  showing  a  want  of  personal  service 
were  set  forth  In  an  affldaTit  accompanying 
the  motion.  The  matter  came  on  for  hear- 
ing before  Hon.  Mitchell  OUUam,  who  denied 
the  motion,  apon  the  gromid  that  it  was  hot 
accompanied  by  an  affidavit  of  molts,  but 
gave  leave  to  file  another  motion  ai^  an  af- 
fidavit setting  forth  the  merits  of  defoid- 
ant'B  cas& 

[1]  Hie  ruling  that  a  motion  going  to  the 
vacation  of  a  Judgment,  void  for  the  want 
of  Jarlsdlctlon  over  the  person,  should  be 
siy>ported  by  an  affidavit  of  merits.  Is  con- 
trary to  Uie  settled  practice  In  this  state. 
LnShington  v.  Seattle  Anto  &  Driving  Club, 
60  Wash.  640,  111  Pac:  786;  Wheeler  v. 
Moore,  10  Wash.  800.  88  Fa&  1068;  Hole 
T.  Page.  20  Wash.  208,  54  Pac  1123.  But 
the  error  Is  not  now  material.  Thereafter 
defoidant  filed  another  motion,  and  sup- 
ported it  by  a  like  affidavit,  showing  a  lack 
of  service  and  a  show  of  merit  Because  of 
the  congested  state  of  the  docket  this  mo- 
tion was  beard  by  Hon.  Ben  Sbeeks,  a  visit- 
ing judge,  who  d^ied  the  motion  and  en- 
tered an  order,  the  material  parts  of  which 
follow :  "  *  *  *  Said  cause  was  tried  and 
heard  upon  the  motion  of  the  defoidant  H. 
Q.  Keeley,  filed  in  this  court  on  the  Slst  day 
of  December,  1910,  and  the  evidence  of  the 
respective  parties  being  adduced  and  heard, 
and  the  court  being  fully  advised  In  the 
premises,  It  Is  hweby  ordered  that  said  mo- 
tion be  and  the  same  is  denied,  for  the  rea- 
son that  the  matters  therein  have  been  hete- 
tofore  adjudicated  against  defendant  H.  O. 
Keeley.  To  which  said  order  defendanti 
Keeley,  excepted,  and  exceptions  allowed." 

£2]  Defendant  brings  his  case  here  upon 
the  motions  and  affidavits  mentioned.  His 
affidavits  are  mat  by  a  motion  to  dlamlss 


his  anwal,  upon  the  ground  and  tor  the  rea- 
son that  there  ls.no  statonent  ot  facts  set- 
tled or  certified  by  the  court;  whereas  It 
pears  affirmatively  that  the  trial  Judge  heard 
and  considered  **tbe  evidence  of  the  respec- 
tive parties,  *  *  *  and  the  court  being 
fully  advised  In  the  premises."  It  is  fhe 
contrition  of  the  appellant  that  inasmuch 
as  the  affidavit  of  m^ts  Is  attached  to  his 
motion,  referred  to  and  thus  made  a  part 
thereof.  It  becomes  a  part  of  the  record, 
within  the  rule  annoonced  In  State  v.  Tance, 
29  Wash.  435,  70  Pac.  84,  and  Chevalier  v. 
Wilson,  SO  Wash.  227,  70  Pac  487.  The 
Vance  Case  announced  the  doctrine  that  not- 
withstanding the  court  bad  held  that  evi- 
dence In  the  form  of  affidavits  must  be 
brought  to  this  court  In  the  form  of  a  state- 
ment of  facts  or  a  bill  of  exceptions,  an  af- 
fldavlt  attached  to  and  made  a  part  of  the 
motion  by  refer^ce  would,  when  included 
In  the  transcript  be  considered  as  evidence 
without  being  so  certified  by  the  court  While 
the  reasoning  of  the  court  in  that  case  is, 
in  the  judgm^t  of  the  writer  and  other 
members  of  the  court  as  now  constituted, 
without  foundation,  the  case  has  since  been 
followed  by  reference  in  the  case  of  Che- 
valier V.  Wilson,  supra,  Richardson  v.  Rich- 
ardson, 43  Wash.  ^  86  Pac.  1069,  and  In 
the  more  recent  case  of  Spoar  v.  Spokane 
Turn-Tereln,  116  Pac.  627;  and  It  being  a 
question  of  practice,  rather  than  of  principle, 
the  court  Is  not  disposed  to  overrule  it 

But  taking  that  case  and  the  cases  de- 
pending upon  it  at  their  full  worth,  they 
do  not  In  the  light  of  the  record,  bring  aid 
and  comfort  to  the  appellant  The  tran- 
script shows  that  there  was  at  least  one  affi- 
davit— a  counter  affidavit — which  must  have 
been  considered  by  the  court  at  the  time 
of  the  last  hearing,  and  was  no  doubt  a  part 
of  "the  evidence  of  the  respective  parties."* 
This  affidavit  and  other  evidence,  If  any,  Is 
not  properly  before  us,  and,  not  having  a 
complete  record,  the  case  falls  within  the 
long  line  of  cases,  some  of  whlcb  are  dted 
In  the  case  just  referred  to.  In  the  Spoar 
Case  the  court  limited  the  rule  of  the  Vance 
Case  to  the  "attached"  affidavit  saying  that : 
"It  Is  patent  from  the  recital  In  the  order, 
that  the  respondent  presented  to  the  court 
more  than  one  affidavit  and  that  the  court 
reached  Its  conclusion  from  reading  all  the 
affidavits  offered  by  the  parties.  •  •  * 
The  rule  there  announced  [In  the  Vance 
Case]  applies  to  the  affidavit  referred  to  In 
the  case  at  bar,  but  has  no  application  to 
the  other  affidavits."  To  the  authorities 
cited  In  these  cases  the  following  may  be 
added:  Stat»  v.  Lee  Wing,  63  Wash.  294, 
101  Pac  878,  where  the  disposition  of  the 
court  to  limit  rather  than  extend  the  doc- 
trine of  the  Vance  Case  is  clearly  Intimated. 
See,  also.  Gray  v.  Granger,  48  Wash.  442, 
03  Pac  012. 


•Vovothwi 


I SM  maam  topU  aad  SMtlea  MUlfBBH  U  Dee.  Dig.  *  Am.  Dig.  Kar  No.  tuttm  *  Rw'r  laOcua 


Digitized  by 


Google 


192 


m  PACIFIC 


BEPORTSB 


(Wash. 


m  Nor  do  we  fhlnk  we  sbonld  be  bound 
by  tbe  exiffesslon  Id  the  judgment  to  the 
effect  that  the  motion  was  denied,  for  the 
reason  that  the  matters  therein  sn^ested 
bad  been  theretofore  adjudicated  against 
defendant  It  maj  he  admitted  that  the 
court  oTOTDled  the  motion  for  that  reaacm 
improperly,  hnt  it  does  not  follow  that  In 
the  erldence  of  the  respective  parttea  a  soffl- 
dent  reason  to  sustain  the  judgment  would 
not  be  found,  If  the  evidence  were  pr(>perly 
before  tta. 

Motion  to  dlsmlsa  allowed. 

ELLIS,  CBOW,  and  SfORBIS,  JJ.,  concur. 
DUNBAB,  C:  J.,  concurs  tn  the  result. 


EDMONDS  LAND  CO.  T.  OITT  OF  m>- 
MONDS. 

(Supreme  Court  of  Wsshin^on.  Dec  8,  1911.) 

1.  MURICZPAL  OOBPOBATIOnB  (|  433*)— PUB- 
LIO  IlCPBOVEUENTe— ASSBSSUENTS— PBOPBB- 
TT  BKTOND  MUNICIPAI.  BOUNDARIES. 

A  municipality  baa  ao  power  to  levy  an 
asBessment  on  property  located  outside  ita  boan- 
daries  for  the  ooastnictlon  of  a  sea  gate,  under 
the  diking  act  of  1907  (Bern.  &  Bal  Code,  U 
795lV-7g€4),  thoogh  such  property  Is  diveedy 
benefited. 

[Ed.  Note.— For  other  casea.  see  Municipal 
Corporations,  Cent  Dig.  |  1044;  Dec  Dig.  | 
433.*} 

Z  MVlfXOXFU  COBPOHAnOHB  (SI  488,  489*)— 
PUBUO  lUPBOTSUENTS  —  ASBEBSUBNT  —  ES- 
TOPPEI/— PWrnON  FOB  IlCPBOVEHEHT. 

Where  a  tnutee,  holding  title  to  land  sit- 
uated outside  tlte  boundaries  of  a  municipality, 
signed  a  petition  for  the  construction  of  a  sea 
gate  as  a  municipal  Improvement,  Uie  legal  own- 
er was  not  estopped  to  question  the  validity  ot 
a  municipal  aasessmeat  for  benefits,  on  the 
gronnd  of  the  location  of  the  property,  since 
the  petition  could  not  extend  the  assessing  pow- 
er (H  the  municipality  to  lands  beyond  its  boun- 
daries. 

{EH.  Note.~For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1147-1102;  Dec. 
Dig.  SI  488,  489.*3 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  the  Edmonds  Land  Company 
against  the  City  of  Edmonds.  Judgment  for 
plaintiff,  and  defoodant  ai^eals.  Affirmed. 

8.  J.  White,  for  appellant  Preston  & 
Thorgrimson,  for  respondent 

M0BRI8,  J.  [1]  The  dtgr  of  Edmonds  ap- 
peals from  ttke  decree  of  the  tower  court; 
cancelli^  cotaln  assessmaita  levied  upon 
property  of  respondent  sttnate  outside  of 
the  municipal  honhdariee,  to  pay  for  the 
cost  of  building  a  sea  gate  constructed  un* 
der  the  diking  act  of  1907,  as  found  In  Rem. 
&  Bal.  Code,  SI  7955  to  7964.  In  the  pro- 
ceeding before  the  court  below,  other  ques- 
tions were  presented  upon  which  it  was 
sought  to  set  aside  the  assessment  Tbe 


court  however,  not  passing  upon  the  other 
questions  submitted,  held  that  the  land, 
being  outside  the  city,  could  not  be  assessed 
for  an  improvement  undertaken  as  a  munici- 
pal improvement  This  conceded  fact  Beems  to 
us  BO  cmdusiTe  as  establishing  the  correct- 
ness of  the  decree  that  none  jtther  need  be 
discussed.  The  dty  of  Etdmonds  has  no  ex- 
traterritorial, Jurisdiction.  It  cannot  levy 
an -assessment  lymn  lands  b^cmd  its  limits 
to  pay  for  an  Improvement  nndwtaken  as  a 
municipal  improvement,  even  though  it 
should  be  confessed  that  such  outside  lands 
were  directly  bmeflted.  The  power  to  levy 
an  assessment  upon  lands  benefited  must 
be  held  to  be  a  power  to  be  ezerdsed  upon 
lands  that  sre  subject  to  mnnicbial  contrAL 
If  it  Is  sou^  to  ezerctae  purely  municipal 
powers  outside  of  its  own  limits,  such  au- 
thority must  be  derived  frran  some  pn^per 
authorlly  clearly  conferring  it  No  sudi 
autlufflty  has  been  called  to  our  attention, 
and  we  know  of  none  under  which  this  as- 
sessment can  be  sustained.  Farwell  t.  Be* 
atUe,  48  Wash.  141,  86  Pac  217;  Farlln  t. 
Hill,  27  Mont  27,  60  Fac;  237;  Dnrrell  v. 
Dooner,  119  Cal.  411,  61  Pac.  628;  Gilchrist 
Appeal,  100  Pa.  600;  In  re  Flatbush.  60  N. 
T.  388;  Devo  v.  Newburgfa,  138  App.  Dtv. 
465,  122  N.  T.  Supp.  885;  28  Cyc.  1128. 

R]  It  la  contended  1^  appellant  that  re- 
spondent Is  estopped  fron  avoiding  its  as- 
sessmrat  because  F.  B.  AtUns,  In  whtnn  the 
title  to  the  la^d  then  rested  as  trustee  for 
the  owners,  signed  the  petition  asking  for 
the  Improvement  The  dty  could  not  acquire 
Jnrlsdictlott  over  tiiese  outside  lands  by  es- 
toi^.  The  petition  could  be  nothing  more 
than  a  request  to  the  dty  that  It  mroeeed 
within  the  powers  conferred  npon  It  by  law 
in  making  this  improvttuent  It  could  not 
act  as  authori^  to  the  dty  to  proceed  be- 
yond and  outside  of  any  legal  aoUkority. 
And  when  the  city  departed  tnm  the  exer^ 
dse  of  its  1^1  powers,  it  could  not  Justify 
Its  departure  upon  the  authOTity  ot  any 
petition  requesting  it  to  do  So.  Howell  v. 
Tacoma.  3  Wa^.  711,  20  Pac.  447,  28  Am. 
St  Bep.  83;  Schuchard  v.  SeatUe,  61  Wash. 
41,  97  Pac.  1106;  Strout  r.  Portland,  26  Or. 
294,  38  Pac  126;  McLauren  t.  Grand  Fo^ 
6  Dak.  397,  43  N.  W.  710;  Wakdey  t.  Oma- 
ha, 58  Neb.  245.  78  N.  W.  5U;  Batty  v. 
Hastings,  68  Neb.  26,  88  N.  W.  139;  Grant 
T.  Bartholomew,  68  Neb.  880,  80  N.  W.  45; 
Dallas  V.  sailson,  10  Toe  CAv.  ^p.  76,  80 
S.  W.  im 

We  have  examined  the  cases  dted  by  ap- 
pellant, and  do  not  find  that  they  sustain 
any  contrary  rule.  Aberdeen  v.  Lueas^  87 
Wash.  190,  79  Paa  632,  upon  which  strons 
fdlance  Is  placed,  holds  that  one  who  pe- 
titions for  a  local  improvement  cannot  ques> 
tion  tbe  validity  of  the  asscssmgit,  unless 
the  dty  had  no  Jurisdiction  or  so  far  de* 
parted  from  established  methods  as  to  lose 
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JurlBdlctlon.  It  wUl  be  noted  that  the  in- 
Taliditr  ct  the  aaseeament  in  question.  In 
BO  far  aa  it  touches  reepondent'a  lauds,  la 
becanae  ot  a  lack  of  jurisdiction  in  the  city, 
and  hence  within  the  exception  In  the  Aber- 
deen Case.  Neither  Lb  Travis  t.  Ward,  2 
Wash.  30,  ^  Pac.  908,  authoritative  here. 
There,  at  the  request  of  certain  petitioners, 
county  commlsaioDen  entered  Into  a  contract 
for  the  building  of  a  road,  and  issned  war- 
nrnts  in  excess  of  the  assessed  valuation. 
It  appeared  that  this  was  done  in  good  faith 
at  the  request  of  petitioners,  who,  with  full 
knowledge  of  the  contract  and  all  work  done 
ths^under,  iwrmltted  the  work  to  proceed 
to  completion  and  the  warrants  to  Issue. 
It  was  held  that,  having  induced  the  com- 
mlsslonera  to  act  and  permitted  the  work 
to  proceed  without  objection,  they  could 
not  take  advantage  of  their  own  wrong 
and  enjoin  the  payment  of  the  warrants. 
7here  could  be  no  question  in  that  case  that 
the  building  of  the  road  and  the  Issuance 
of  the  warrants  would  subject  the  petition- 
ers* property  ,to  the  payment  of  the  war- 
rants, the  property  being  within  the  dis- 
trict to  be  assessed.  Here,  however,  the 
property  Is  not  within  the  district  to  be 
assessed.  There  the  petitioners  stood  idly 
by  and  permitted  the  work  to  be  done 
and  the  warrants  to  issue  upon  the  fatth 
and  credit  of  their  property.  They  not  only 
made  no  objection,  but  by  their  every  act 
acquiesced  In  the  proceedings.  Here  respond- 
ent makes  its  objection  to  the  city  council 
as  soon  as  it  appears  that  It  is  the  intention 
of  that  body  to  assess  lands  outside  of  the 
corporate  limits.  In  the  one  case,  petition- 
ers not  having  spokm  when  they  should, 
equity  will  close  their  mouths  when  they 
seek  to  take  advantage  of  their  own  wrong. 
In  the  present  case,  respondent  spoke  at  Its 
first  opportunity,  and  mast  be  accorded  Its 
full  legal  rights. 

Other  cases  cited  by  appellant  are  where 
a  plea  of  ultra  vires  has  been  held  unavall- 
ing  because  of  performance.  We  cannot  see 
how  this  principle  la  involved  in  the  case 
at  bar.  Neither  do  we  think  there  is  any- 
tlilng  In  Barlow  v.  Tacoma,  12  Wash.  32, 
40  Pac  382,  Wlngate  v.  Tacoma,  13  Wash. 
603,  43  Pac.  874,  and  Tacoma  Land  Co.  v. 
Tacoma,  15  Wash.  133,  45  Pac.  733.  that 
militates  against  the  rule  here  annouuced. 
Each  of  those  cases  predicates  an  estoppel 
upon  an  equitable  acquiescence  In  the  pro- 
ceedings complained  of.  In  other  words,  one 
cannot  complain  of  his  own  wrong,  nor  es- 
cape the  effect  of  the  cause  be  initiates.  No 
Buch  rule  could  extend  the  assessable  power 
of  a  city  to  lands  beyond  its  boundaries, 
which  Is  the  point  we  are  here  dealing  with. 

The  Judgment  la  therefore  affirmed. 

DUNBAR,  a  J.,  and  ELLIS,  CBOW,  and 
GHADWIOE,  JJ^  concur. 


FltmaEN  V.  STONO  ft  WEBSTEB  BNOI- 

NEBRINO  GOSPOKATION. 
(Supreme  Court  ot  Washington.  Dec.  8,  1911.) 

1.  Hastu  ahd  Sibvart  (S  190*)— Fbixow 
Sbbvants  —  Tics  Puncipal  —  Pucx  iqb 

WOBK. 

Where  the  safety  of  the  place  where  a 
servant  is  at  work  is  under  the  control  of  a 
master,  and  the  servant  dependa  upon  signals 
given  by  others,  any  one  to  whom  the  master 
latmsts  the  duty  of  wamlog  ai  to  any  move- 
ment of  machine^  increasing  the  danger  of 
sndk  idace  la  a  vice  prinidpal  for  whose  negli- 
gence the  master  la  luble. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  471;  Dec.  Dig.  S  190.*] 

2.  Masteb  and  Sebvant  <t  196*)— "Fellow 
Sebvawts"— Natubi  or  Work. 

Plaintiff  and  a  fellow  woi^maa  were  on 
the  roof  of  a  buUding  taking  care  of  timber  as 
it  was  hoisted  by  a  derrick,  and  when  the  tim* 
ber  reached  the  roof  the  foreman  on  the  floor 
below  would  depend  npon  ttie  men  above  for  sig- 
nals as  to  its  farther  movement,  and  generally 
such  signals  were  given  by  plaiutiffa  fellov 
woricmao,  and  after  a  heavy  timber  bad  been 
hoisted  to  the  roof,  while  plaintiff  had  bold  of 
the  cable,  the  foreman,  after  asldng  if  every- 
thing  was  all  right  was  told  by  plaintiff's  fel< 
low  workman,  "All  ready,  go  ahead,"  and  di- 
rected the  BtartlnK  of  tlie  cable  without  warn- 
ing to  idaintiff,  whose  hand  was  caught  by  the 
pulley  and  injured.  Erid,  that  plaintiff  and  the 
workman  who  gave  the  signal  to  start  were 
"fellow  servants." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  486-488;  Dec.  Dig.  { 
199.*] 

•8.  Mastkb  and  Sbbtant  (I  189*>-Fkllow 
auTAim  — VloB  PBuroiPAL— Natubb  or 

WOBK. 

Where  employ^  are  engaged  In  assisting 
one  another  In  a  common  task,  the  tict  that 
one  takes  the  lead  In  directing  the  work  because 
of  age,  experience,  or  common  consent  does  not 
change  the  relation  of  fellow  servants  and  make 
the  one  so  directing  a  vice  principal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semut  D«&  Dig.  180.*] 

Dunbar,  O.  Jn  dtssentliig. 

Departmoit  2.  Appeal  from  Superior 
Court,  King  County ;  J.  T,  Konald,  Judge 

Action  Anton  Frengen  against  the  Stone 
&  Webster  Englneerbig  Corporation.  JvOg- 
Toeat  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Farrell.  Kane  &  Strattou,  for  appellant 
Vlnce  H.  Faben  and  Henry  Gulllksen,  for 
respondent' 

MORRIS,  J.  Respondent  was  a  common 
labors  in  the  employ  of  appellant  in  the 
construction  of  a  six-story  building  at  Seat- 
tle. On  March  6,  1910,  he  was  injured  by 
having  the  fingers  of  his  right  hand  caught 
in  a  pulley,  which  was  part  of  an  appara- 
tus for  hoisting  large  timbers  to  the  upper 
fioors.  There  was  no  permanent  injury, 
except  the  loss  of  the  first  Joint  of  tlw  sec- 
ond finger.  Respondent  liad  been  engaged  In 
this  work  about  two  weeks,  and  on  the  day  of 
the  Injury  he  and  a  fellow  workman  named 
Boyle  were  up  on  the  roof  to  which  the  tlm- 
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ben  were  on  that  day  being  hoisted.  The 
metbod  employed  was  to  fasten  a  aUng 
around  the  timber,  to  which  was  attached 
a  hook  at  the  end  of  a  cable  The  cable 
waa  operated  by  a  derrick,  the  movementa 
of  which  were  controlled  an  electric  mo- 
tor.  The  cable  was  connected  with  pulleys 
to  control  Its  rise  and  falL  After  being  plac- 
ed In  the  sUng  and  the  hook  and  caUe  at- 
tached, ropes  were  placed  around  each  rad 
of  the  timber  with  a  man- at  each  rope  to 
control  Its  awing.  It  would  then  be  hoisted 
to  tbe  roof,  where  It  would  be  taken  care 
of  by  respondent  and  Boyle,  and  placed 
where  desired.  When  the  timber  reached 
the  roof,  where  It  could  be  handled  by  ap- 
pellant end  Boyle,  and  any  direction  was  to 
be  given  as  to  the  further  movement  of  the 
derrick,  the  foreman,  who  was  on  tbe 
floor  below,  would  depend  upon  the  men 
above  to  give  him  a  signal,  which  was  gen- 
erally. If  not  always,  given  by  Boyle.  The 
foreman  would  th^  signal  the  man  In 
charge  of  the  motor,  and  the  derrick  and 
cable  would  be  moved  accordingly.  At  the 
lime  of  the  Injury,  a  large  timber,  weighing 
about  1,400  pounds,  and  Intended  for  the 
top  of  the  elevator  shaft,  had  been  hoisted 
up  to  the  roof.  Some  lumber  piled  on  the 
roof  along  the  edge  of  the  holstway  inter- 
fered with  landing  the  timber  on  the  roof, 
and  the  hoist  was  stopi>ed  and  the  lumber  re- 
moved. At  this  point  comes  the  only  dlS" 
crepancy  in  the  testimony.  '  Respondent  and 
one  of  bis  witnesses  testify  that  respondent 
^vas  then  directed  by  the  foreman  to  grab 
the  cable  and  pull  In  the  timber.  At  that 
time  there  were  only  from  six  to  ten  inches 
of  the  cable  between  tbe  end  of  the  derrick 
and  the  pulley  which  respondent  caught  hold 
of,  and  while  be  had  such  a  hold  the  fore- 
man, suddenly  and  without  warning,  direct- 
ed tbe  starting  of  the  motor,  moving  the 
cable  and  drawing  respondent's  fingers  into 
the  pulley.  The  foreman,  and  Boyle,  who 
was  working  alongside  of  respondent,  deny 
any  such  order  was  given  to  respondent 
They  testify  that,  without  direction  from 
any  one,  he  grabbed  hold  of  the  cable  Just 
as  the  foreman  gave  tbe  signal  to  the  motor- 
man.  The  verdict  would  establish  the  the- 
ory of  resiwndent  as  the  fact  in  the  case. 
It  is,  however,  undisputed  in  the  testimony 
that,  before  the  foreman  directed  the  start- 
ing of  the  motor,  he  inquired  of  tbe  men  on 
the  roof  if  everj'thing  was  all  right,  to  which 
Boyle  responded,  "All  ready ;  go  ahead." 
Assuming,  then,  that,  as  testified  to  by  re- 
spondent, the  foreman  gave  him  no  warning 
that  be  Intended  to  start  the  motor.  Is  he 
entitled  to  recover?  Appellant  contends 
that  respondent  was  guilty  of  contributory 
negli};ence  in  grabbing  hold  of  the  cable 
in  such  a  dangerous  place,  as  he  knew  that 
It  was  the  purpose  to  immediately  move 
it,  and  that,  having  only  from  six  to  ten 
Inches  free  space,  there  could  only  be  one 
result  upon  its  starting,  to  draw  the  band 


Into  ttie  pulley.  Wlttiont  dlscnaslnc  that 
fieatnre  of  the  case,  it  appeara  to  va  that  the 
dedslon  of  the  case  must  hinge  on  the  re- 
lation between  Teapraident  and  Boyle,  itnoe» 
whether  or  not  tbe  foronan  gave  any  warn- 
ing to  respondent,  it  Is  unquestioned  that 
Boyle  standing  alongside  of  respondent,  ini- 
tiated the  movement  of  the  cable  by  telling 
the  foreman  they  were.  "All  ready;  go 
ahead."  If  Boyle^  In  giving  such  a  direction 
to  the  foreman,  was  a  vice  principal^  re- 
spondent can  recover.  If  he  was  a  fellow 
servant,  he  cannot 

[1]  Respondent  contends,  dtlng  O'Brien  v. 
Page  Lumber  Co.,  39  Wash.  537,  82  Fac  114, 
and  Dossett  v.  St  Paul.  Tacoma  Lumber 
Co.,  40  Wash.  276,  82  Pac.  27S,  that  where 
a  servant  Is  in  a  known  dang^ous  place.  It 
is  the  duty  of  the  master  to  warn  him  be- 
fore directing  any  movement  of  machin- 
ery that  adds  to  the  danger  of  the  place, 
and  that  any  one  to  whom  the  master  in- 
trusts the  duty  of  giving  such  a  warning  is  a 
vice  principal  for  whose  negligence  the  mas- 
ter must  answer.  That  rule  will  readily  be 
admitted.  But  we  cannot  conceive  of  Its 
application  here.  That  Is  tbe  rule  where 
the  safety  of  the  place  where  the  servant 
is  at  work  is  under  the  control  of  the  mas- 
ter, and  where  the  servant  depends  upon  sig- 
nals being  conveyed  to  him  by  others  for 
bis  protection,  as  in  Westerlund  v.  Roths- 
child, 53  Wash.  626,  102  Pac.  765;  Ander- 
son V.  Globe  Nav.  Co.,  57  Wash.  502,  107 
Pac.  376 ;  Norman  v.  Slilpowners'  Steve- 
dore Co.,  69  Wash.  244,  109  Pac.  1012 ;  and 
Jacobsen  v.  Rothschild,  62  Wash.  127,  113 
Pac.  261.  There  could  be  no  broader  state- 
ment of  the  rule  than  that  given  in  tbe 
Westerlund  Case:  "It  was  the  duty  of  ap- 
pellants to  furnish  respondent  with  a  rea- 
sonably safe  place  in  which  to  work,  and 
to  keep  that  place  reasonably  safe  during 
the  progress  of  the  work.  This  duty  was  not 
confined  alone  to  the  place  where  respond- 
ent performed  his  work,  but  was  extended  to 
all  the  instrumentalities,  machinery,  and  ap- 
pliances which  from  the  nature  of  the  work 
directly  affected  the  safety  of  the  place. 
Such,  then,  being  the  duty  of  the  appellants, 
the  failure  to  properly  control  the  move- 
ment of  the  cable,  by  giving  wrong  signals  or 
acting  without  signals,  while  respondent 
was  In  a  position  of  danger,  was  negllg^ce. 
Irrespective  of  the  men  or  means  employed 
for  that  purpose.  Being  a  duty  Imposed  by 
law  upon  tbe  appellants,  such  duty  could 
not  be  delegated  to  others,  whether  coem- 
ploy^  of  respondent  or  not  so  as  to  relieve 
appellants  from  liability  for  their  fiillure 
to  properly  perform  this  duty." 

We  have  also  held  in  a  long  line  of  deci- 
sions, commencing  with  Sroufe  v.  Moran 
Bros.  Co.,  28  Wash.  381,  68  Pac  890,  58  L. 
R.  A.  S13,  92  Am.  St  Rep.  847,  that  fel- 
low workmen  may  be  fellow  servants  with 
regard  to  some  mrticular  part  of  the  em- 
ployment, and  that  as  to  other  parta  of  the 
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emplOToaent  the  fellow  workman  may  stand 
In  the  relation  of  rice  principal  to  Uie  oth- 
ers, depending  entirely  upon  what  la  being 
done  at  the  time.  If  a  mastrar  tabes  a  com- 
mon laborer,  and  for  the  time  being  places 
htm  In  a  position  where  he  contributes  to 
the  safety  of  the  place  where  his  fellow 
workmen  are  engaged,  by  giving  signals 
which  aCTect  the  safety  of  that  place,  and 
are  relied  upon  by  the  workmen  for  their 
protection,  being  engaged  In  a  nondelegable 
duty  of  the  master,  he  is  in  the  perform- 
ance of  that  duty,  and  In  the  gKlng  of  that 
signal  representing  the  master,  and  be- 
comes a  vice  principal.  But  in  all  the  cases 
where  this  rule  Is  announced  the  injured 
servant  has  no  connection  with  the  signal. 
He  neither  Initiates  It  nor  communicates  It. 
He  simply  acts  In  respouse  to  It,  depend- 
ing altogether  upon  others,  for  the  time  and 
manner  of  the  signal,  as  his  protection. 

[2]  Under  the  uucontradlcted  testimony  in 
this  case,  respondent  did  not  depend  upon 
the  foreman  to  signal  him  when  the  motor 
was  to  be  started.  The  foreman  on  the  oth- 
er band,  depended  upon  respondent  and  his 
fellow  workman,  Boyle,  to  tell  blm  when 
he  should  direct  the  movement  of  the  motor 
and  derrick.  The  signal  was  not  one  coming 
to  them  upon  which  they  should  act.  It  was 
one  proceeding  from  them,  upon  which  the 
foreman  would  act  If  the  foreman  In  this 
case  directed  the  starting  of  the  motor  when 
respondent  was  In  a  position  of  danger,  it 
was  only  after  receiving  a  commnnicatlou 
from  Boyle — working  alongside  of  respond- 
ent engaged  in  the  same  endeavor  to  pull  In 
the  timber — that  everything  was  all  right 
and  to  go  ahead.  Boyle  and  respondent  were 
engaged  in  the  same  work  at  the  same  time. 
Neither  one  had  any  supervision  over  the 
other.  They  scted  in  common;  each  had 
ample  opportunity  to  observe  the  other. 
Respondent  knew  that  the  foreman  would 
not  start  the  motor  after  it  had  stopped,  to 
permit  them  to  obviate  the  dUBculty  of  Its 
landing,  until  Boyle  had  Informed  blm  it 
was  proper  to  do  so.  They  answer  every 
test  of  fellow  servants.  It  is  true  that 
Boyle  generally  gave  the  signal,  and  that 
the  foreman  depended  upon  him  to  do  so 
because  of  his  greater  experience.  There 
was  no  necessity  of  respondent  and  Boyle 
Jointly  giving  tbe  signal.  The  respondent 
knew  that  the  foreman  would  act  on  Boyle's 
signal,  and  we  cannot  see  why,  knowing 
thla,  and  knowing  he  was  In  a  position  of 
danger,  he  did  not  inform  Boyl^  when  tbe 
^  foreman  called,  that  be  was  not  ready  to 
'  have  the  cable  moved.  It  seems  to  us  it 
was  bis  duty  to  do  so,  having  for  two  weeks 
be&k  engaged  in  the  same  work,  and  know- 
ing during  aU  that  time  that  tbe  foreman 
would  act  under  Boyle's  directlOD,  and  bav- 
tat  bad  every  opportunity  to  observe  his 
-  method  of  communicating  the  signal  to  the 
ftneman.  We  might  add,  what  more  could 
tb*  nuuter  do  than  ba  baa  done  bere?  He 


refused  to  act  upon  his  own  assumption  that 
respondent  and  Boyle  were  ready,  but  re- 
quired them  to  determine  for  themselves 
whrai  they  were  ready.  Their  protection  In 
this  regard  is  placed  in  their  own  hands. 

[3]  We  said.  In  PoDelU  t.  Seattle  Steel 
Co.,  lie  Paa  864,  where  men  were  engaged 
assisting  one  another  In  a  common  task,  that 
the  mere  fact  that  one  took  the  lead  in  di- 
recting the  work  because  of  age,  experience, 
or  common  consent,  would  not  change  tbe 
relation  of  f^ow  servants,  and  make  the 
one  so  directing  a  vice  principal.  So  that, 
the  fact  that  Boyle,  because  of  his  greater 
experience,  was  relied  upon  by  respondent 
and  the  foreman  to  Initiate  the  movement  of 
the  cable,  by  directing  the  foreman  when 
they  were  ready,  does  not  make  him  a  vice 
principal.  Boyle's  act  was  more  the  act  of 
respondent,  and  represented  their  common 
situatiMi  upon  which  the  master  acted,  than 
it  was  the  act  of  tbe  master  communicating 
a  situation  to  them  upon  whldi  they  acted. 

If  in  the  following  relations  the  rule  of 
fellow  servants  has  been  sustained:  Two 
workmm  unloading  a  car,  one  under  tbe  di- 
rection of  the  foreman  tells  the  other  what 
to  do;  a  foreman  and  bis  helper  erecting  a 
post;  a  teamster  and  his  assistant  loading 
Iron  plates  on  a  truck;  two  l>ri<^  masons 
laying  a  wall;  a  foreman  and  a  workman 
erecting  a  derrick;  two  motormen  on  an  elec^ 
trie  railway,  who  arrange  their  own  meeting 
and  passing  places;  two  painters  painting 
an  engine,  where  one  tells  the  other  a  known 
danger,  which  for  tbe  time  stopped  tbe  work, 
has  been  removed,  and  relying  upon  this  fact 
the  Injured  painter  returns  to  work;  two 
brakemen,  one  on  a  car  and  tbe  other  oper- 
ating a  swltcb  over  which  it  was  Intended 
tbe  car  should  pass — as  we  have  held  In: 
Jock  V.  Columbia  &  Puget  Sound  R.  Co..  S3 
Wash.  437,  102  Pac.  405;  Desjardlns  t.  St 
Paul  &  Tacoma  Lumber  Co.,  54  Wash.  278. 
l<Xi  Pac.  1034;  Mercer  v.  Lloyd  Transfer 
Co..  69  Wash.  660,  110  Pac.  389;  Cavelln  v. 
Stone  &  Webster  Engineering  Co.,  61  Wash. 
375,  112  Pac.  849;  Swanson  v.  Gordon,  116 
Pac.  470;  Grim  v.  Olympla  Light  &  Power 
Co.,  42  Wash.  119,  84  Pac  635;  Berg  v. 
Seattle,  Renton,  etc.,  R.  Co.,  44  Wash.  14, 
87  Pac.  84,  120  Am.  St.  Rep.  968;  Millett  v. 
Puget  Sound  Iron,  etc,  Works,  37  Wash.  438, 
79  Pac.  080;  Stevlck  v.  Northern  Pac  R. 
Co..  39  wash.  501,  81  Pac.  90»— we  cannot 
see  why,  upon  the  application  of  the  same 
principles,  two  workmen,  engaged  In  unload- 
ing  timbers  from  a  bolBting  derrick  onto  a 
roof,  where  by  common  consent  of  themselves 
and  the  master  one  nndertakes  to  tell  the 
master  when  the  derrick  should  be  moved,  are 
not  fellow  servants.  The  fellow-servant  rule 
is  not  a  popular  one  with  this  court  and 
we  have  heretofore  refused  to  make  It  the 
basis  for  defeating  recovery  for  an  injured 
workman,  except  in  those  cases  where  it 
was  so  plainly  aK>licable  that  to  tbe  ma- 
jority of  tho  conrt^  ttun  Memed  no  escape. 
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unless  the  doctrine  was  to  be  entirely  abro- 
gated and  written  ont  of  the  law  of  this 
state.  If  It  Is,  It  must  be  done  by  tbe  Legis- 
lature and  not  by  the  courts.  We  are  tbere- 
fore  constrained  to  hold  that  Boyle  and  re- 
spondent are  fellow  serranta,  and  for  that 
reason  resimndent  cannot  recorer. 
The  Judgment  Is  reversed. 

CHADWICK  and  CBOW,  JJ.,  concur. 

ELLIS,  J,  I  concur  in  the  result  only  on 
the  ground  of  ctnitrlbutory  negligence.  The 
respondent,  when  he  took  hold  of  the  few 
Inch^  of  cable  between  the  pull^  and  the 
sling,'  muBt  have  known  that  any  movement 
of  the  machinery  would  cmah  his  band. 

DUNBAR,  a  J.  I  dissent  I  have  no 
fault  to  find  wlfli  the  law  aa  announced  by 
the  majority,  but  in  my  Judgment  It  baa  not 
been  aroUed  to  the  facta  In  tbla  case.  The 
opinion  saya,  In  tbe  course  of  the  Btatemmt, 
that  the  signal  was  generally,  if  not  always. 
glTon  Boyle.  The  statement,  to  be  liter- 
ally correct,  should  be'  a  little  more  def- 
inite on  this  crucial  question.  The  testi- 
mony on  this  point  was  famished  by  the  de- 
teodant  The  acknowledged  foreman  and 
rignalman,  Hr.  Bartell,  testified  as  follows: 
"Q.  Boyle  was  a  common  laborer,  waa  he? 
A.  Boyle  was  a  carpenter.  Q.  Working  with 
tSiose  othw  men  them^  A.  Tes,  sir.  Q. 
They  worked  all  under  your  dlrectlcm?  A. 
Tea,  sir.  Q.  B(^e  did  not  hold  any  higher 
position  than  Mr.  Frengen  did?  A.  Boyle 
was  a  man  that  I  always  depended  upon  to 
give  me  the  sigidal —  Q.  From  above?  A. 
As  he  bad  had  experience  in  that  business." 
This  testimony  was  not  disputed  nor  modi- 
fled,  and  is  one  of  the  admitted  facts  in  ttie 
case.  Hence  it  appears  that  Boyle  always 
gave  the  signal,  and  Uiat  the  respondent  had 
nothing  to  do  with  it  The  case  stands, 
then,  without  any  controversy  as  to  tbe  fact 
that  there  were  two  sigDwImen.  Tbe  signal 
could  not  be  given  to  the  «ginew  from  the 
Toot  where  the  reepondoit  wui  at  work,  and 
it  was  necessary  for  some  one  tJbexe  to  nutke 
a  signal  to  tbe  foreman  btilow.  and  be  would 
communicate  it  to  the  estginea,  and  that 
"some  one,**  who  was  authorised  to  make  the 
signal  from  above  and  who  did  make  it,  was 
Boyle.  Hmce  Boyle  became  a  signalman.  It 
matters  not  if  he  did  have  other  duties  to 
perform  in  conjunctton  with  the  respontoit 
This  would  probatdy  be  simply  an  economic 
arrangement,  and  this  particular  duty  of 
making  the  signal  devolved  upon  him  with 
as  much  force  as  If  he  bad  bad  nothing  to 
do  but  to  make  signals.  Then,  if  the  doc- 
trine is  true,  which  this  court  has  uniform- 
ly announced  in  numberless  declsiwis.  and 
which  Is  supported  by  almost  universal  au- 
thority, and  which  is  In  fact  quoted  approv- 
ingly by  the  majority  from  tlie  case  of  West- 
erlund  v.  Bothsdiild,  that  a  duty  to  signal, 
irbn»  a  signal  is  necesaazy  to  protest  a 


workman  in  his  right  to  a  safe  place  to 
work,  is  a  duty  Imposed  by  law  upon  tbe 
master  which  cauiot  be  delegated  to  others 
whether  employte  of  the  master  or  not  h> 
as  to  relieve  the  master  from  liability  for 
their  failure  to  properly  perform  their  duty, 
how  can  the  deduction  be  made  that  respond- 
ent and  Boyle  are  fellow  servants  in  a  sense 
that  would  transfer  responsibility  for  Boyle's 
deliDQuencies  from  the  master  to  the  serv- 
ant? It  has  been  just  as  uniformly  held, 
and  is  candidly  acknowledged -by  the  majori- 
ty, that  fellQW  workmen  may  be  fellow  serv- 
ants with  regard  to  some  particular  part  of 
the  employment,  and  that  as  to  other  parts 
of  the  employment  the  fellow  workmen  may 
stand  in  the  relation  of  vice  principals  to 
others,  depending  entirely  upon  what  is  be- 
ing done  at  the  time.  This  doctrine  exactly 
meets  the  case  In  point  If  In  handling  these 
timbers  Boyle  bad  negligently  or  awkwardly 
caused  one  of  them  to  drop  or  slip  or  ewli^ 
around  and  hart  the  respondent  or  had  in- 
jured him  In  any  way  while  In  the  perform- 
ance of  his  duty  as  a  colaborer,  the  n%li- 
gence  would  doubtless  have  been  the  act  oC 
a  fellow  servant  for  which  the  master  would 
not  be  responsible.  But  where  It  Is  conced- 
ed, as  it  must  be  here,  that  the  negligence 
of  Boyle  was  in  no  way  connected  with  the 
Joint  duties  of  him  and  the  respondent  but 
was  an  Independent  duty  with  sole  refer- 
ence to  maintaining  a  safe  place  to  work,  to 
hold  that  he  was  a  fellow  servant  of  the  re- 
spondent conflicts  with  every  cardinal  prln- 
<^ple  that  has  been  announced  by  this  court 
on  the  subject  of  fellow  servants,  and  the 
cases  cited  to  sustain  the  rule  announced 
show  in  my  Judgment  an  utt«r  misconoeptloa 
of  the  principles  Involved  in  the  respective 
cases  and  announced  by  the  decisions. 

The  first  case  dted  and  quoted  from,  viz., 
Jock  T.  Columbia  &  Pnget  Sound  R.  Go,  63 
Wash.  487,  1Q2  Fac.  405,  was  where  a  cmn- 
mon  laborer  was  dlrectli^  and  asslstlnc  the 
plaitttiir  in  unloading  a  car  of  lumber.  Tbe 
master  had  told  the  plalntUf  to  go  with  the 
man  that  he  designated,  and  he  would  in- 
struct him  how  to  unload  the  car.  In  un- 
loading the  car,  while  both  men  were  en- 
gaged in  tbe  labor  of  unloading  it,  a  post  or 
support  broke,  and  the  plaintiff  was  injured, 
and  it  was  tuMt,  as  stated  in  the  opinion, 
that  In  that  particular  case  they  were  fellow 
servants.  But  It  will  be  noticed  that  in  that 
case  they  were  both  working  In  a  comnKMi 
employment  and  that  the  cause  of  flie  acd- 
dent  was  tdmply  an  Incident  of  the  work.  It 
was  absolute^  a  Joint  occupation;  the  fel- 
low workmen  had  no  particular  power  dele- 
gated to  him,  and  one  man  had  the  same 
opportunity  to  notice  and  avoid  danger  as 
the  othM.  In  annonndnc  ttiat  opinion  a 
qnotatifm  was  made  frpm  Hammarberg  v. 
St  Paul  ft  Taeoma  Lumber  Co.,  19  Wash. 
537,  58  Pac  727.  when  It  was  said.  In  rs- 
vtewiiv  this  question:  "The  dodztaie  wai 
applied  simply  and  humanely  on  the  theory 
tba^  atandliig  an  ft  l«nl  with  eadi  oCbei; 
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both  as  to  employment  and  aathorlty,  they 
bad  notice  which  the  master  neceasarily 
could  not  bare  of  the  dangers  liable  to  result 
from  the  action  of  the  workers.  •  •  •" 
But  In  the  case  at  bar,  while  they  were  co- 
workers with  relation  to  certain  things,  they 
were  not  co-workers  with  relation  to  the  duty 
of  signaling,  because  that  was  a  duty  that 
was  conferred  especially  upon  Boyle;  and 
It  was  not  an  Incident  to  the  work  which 
Boyle  and  the  respondent  here  were  doing 
together,  tIz.,  handling  these  timbers,  but  It 
was  a  vital  and  special  duty  of.  Boyle  over 
whlcb  the  respondent  had  no  authority  or 
control  whatever,  and  he  had  a  right  to  rely 
upon  the  presumption  that  the  master  bad 
fnmiahed  an  agent  to  make  these  signals 
who  would  make  them  properly  and  In  the 
interest  of  his  safety.  The  cases  seem  to 
have  nothing  In  common. 

The  n^  case  dted  and  quoted  from  Is 
Mercer  v.  Lloyd  Transfer  Co.,  58  Wash.  CBO, 
110  Pac  889,  where  It  was  held  that  a  team- 
ster and  his  assistant  were  fellow  servanta 
when  tbey  were  engaged  in  the  common  oc- 
cnpatlon  of  loading  heavy  iron  plates  on  a 
truck;  both  being  experlraced  men  and  hav- 
ing conferred  together  aa  to  the  proper  man- 
ner of  loading  tbem,  and  the  court  saying 
in  that  opinion:  >"It  appears  that  Peters, 
tbe  driver,  and  respondent,  as  appellant's  em- 
ployes, were  Jointly  engaged  in  the  task  of 
loading  plates;  that  they  were  each  In  such 
a  situation  aa  to  afford  tbem  a  controlling 
influence  the  one  over  the  otb«:;  and  that 
tbe  only  negligence,  if  any,  was  their  Joint 
act  In  Improperly  loading  the  plates."  It 
was  certainly  not  the  joint  act  of  Boyle  and 
tbe  respondent  In  not  giving  this  signal,  or 
in  giving  it  without  warning  to  the  work- 
men, because,  as  we  have  seen,  the  respond- 
ent was  not  authorized  to  give  the  signal 
and  had  no  duty  whatever  concerning  It 

Tbe  next  case,  Desjardlns  v.  St  Paul  & 
Tacoma  Lumber  Co.,  64  Wash.  278.  102  Pac. 
1034,  was  where  a  millwright  acting  as  fore- 
man was  assisting  in  tbe  erection  of  a  poet 
wblcb  he  was  holding  In  place  with  his 
bands,  and  n^lgently  let  go,  whereupon  it 
fell  and  injured  his  helper.  It  was  held 
that,  as  to  such  act  in  holding  the  post  he 
was  a  fellow  servant,  because  that  was  a 
mere  detail  of  the  work  for  which  tbe  mas- 
ter was  not  responsible.  There  Is  no  sug- 
gestion in  this  case  of  any  act  on  the  part  of 
the  Coranan  outside  of  the  work  he  was  do- 
ing aa  a  Joint  worker  with  the  plaintiff. 
And  without  further  special  review  of  the 
cases,  tbey  axe  all  of  the  same  dtiaracter. 

It  is  true  that,  if  the  real  master,  tbe 
owner  of  a  bustneas  or  occupation  or  factory, 
is  working  with  a  laborer  In  the  capacity  of 
a  common  laborer.  In  the  perfoimance  of 
that  labor  he  la  a  fellow  servant,  and  If  he 
m^lteatij  acts  be  la  not  responable  aa  mas- 
ter. Ttut  corolhiry  of  that  pR^wsltlon  Is 
that,  if  one  who  is  ordinarily  a  fellow  serr- 
«nt  with  another,  In  the  performance  of  a 


duty  conferred  upon  him  by  the  master 
wbldi  is  not  a  Joint  work  with  tbe  other  la- 
borer, negligently  causes  an  Injury  to  the 
laboro-,  the  master  Is  responsible;  for,  as  be- 
fore stated,  it  depends,  not  upon  the  official 
character  of  the  men  who  commit  the  neg- 
ligent act,  but  upon  the  particular  kind  of 
work  that  they  are  doing  when  such  negll- 
gence  Is  committed.  Boyle,  then,  being  a  sig- 
nalman, and  it  being  the  duty  of  the  master 
to  furnish,  a  signalman  at  the  place  where 
the  signal  was  given — and  that  Is  not  dis- 
puted—when he  failed  to  give  a  proper  sig- 
nal or-  signaled  without  notifying  the  work- 
men, was  acting  exclusively  for  the  master 
in  the  carrying  out  of  the  master's  duty, 
and  tbe  master  Is  responsible  for  his  negli- 
goit  acts.  Tbe  question  of  negligence  on  the 
part  of  the  respondent  in  taking  hold  of  the 
cable  where  he  did,  as  suggested  in  tbe  con- 
curring opinion  of  Judge  ELLIS,  is  a  ques- 
tion entirely  of  fact  There  was  no  conten- 
tion and  no  showing  anywhere  in  the  testi- 
mony that  the  taking  bold  of  the  cable  and 
pulling  it  as  the  defendant  testified  that  he 
did,  although  there  was  only  about  an  elght- 
Incb  space  for  him  to  catch  hold  of,  was  dan- 
gerous when  the  machinery  was  not  moving; 
and  tbe  case  was  contested  by  the  defend- 
ant simply  on  the  ground  that  it  did  not  in- 
struct the  respondent  to  take  hold  of  the 
cable  as  he  did. 

The  testimony  of  the  respondoit  on  that 
question  was  as  follows:  "A.  (Continuing) 
And  then  the  timber  was  hanging,  you  know, 
you  could  not — we  could  not  land  It  on,  any 
ways,  and  so  the  foreman  told  me  to  go  and 
grab  hold  on  that  cable  and  pull  it  In  so 
that  we  could  land  It  down.  Q.  He  told  you 
that?  A.  He  told  me  that  Q.  Was  there 
any  other  place  to  hold  It  or  grab  It?  A. 
No  other  place  to  get  hold  of  It  Q.  And  be 
told  you  to  take  it  there?  A.  The  foreman 
told  me  to  take — grab  hold  of  the  cable  and 
pull  It  in.  Q.  Grab  bold  of  the  cable  and 
pull  it  In?  A.  Tes,  and  so  I  did.  I  went 
and  grabbed  hold  of  the  cable  Uke  this  (Illus- 
trating), and  I  was  going  to  pull  on  It,  and 
at  the  time  I  was  going  to  pull  then  the 
block  came  up  and  caught  my  fingers  right 
here  (Indicating).  «  *  *  Q.  How  did  that 
happen?  What  caused  that?  What  caused 
that  to  do  that?  Why  was  It?  Was  there 
any  signal  to  start  up?  A.  There  was  no 
signal.  I  could  not  bear — was  no  signal 
given  me  to  get  out  of  there  before  It  was — 
b^ore  the  motor  started."  Again  he  testi- 
fied that  be  had  not  been  furnished  with  any 
peavey,  and  that  the  foreman  told  blm  to 
grab  hold  of  the  cable  and  pull  it  In.  He 
was  very  positive  on  this  point  both  In  his 
direct  and  cross-KEamlnation.  Oeorge  Con- 
rad, a  witness  for  tbe  plalntlfT,  testified  as 
follows:  "Q.  You  didn't  bear  the  foreman 
tell  him  to  grab  hold  of  the  cable  and  pull 
that  in,  did  you?  A.  I  did.  Q.  Ton  heard 
that  too?  A.  I  heard  that  *  *  •  Q.  And 
the  foreman  ti^  this  man  to  grab  hold  of 
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that  cable  with  his  band  and  pull  It  In.  did 
he?  A.  He  Bald,  'Orab  bold  of  the  cable  and 
poll  It  In.' "  And  be  tesUfled  that  be  was 
in  plain  view  of  it  all  and  heard  it  all.  Two 
witnesses  for  the  defense  testified,  one  of 
tbein  being  near  by  and  the  other  some  dis- 
tance off,  that  they  did  not  hear  tbe  fore- 
man tell  the  respondent  to  take  bold  of  tbe 
cable.  Bat  tbe  foreman,  Bartell,  testified 
positively  as  follows:  "Q.  And  state  to  tbe 
jury  and  court  whether  or  not  you  ever  in- 
structed him,  or  whether  you  instructed  bim 
on  tbls  occasion,  to  catch  hold  of  that  cable 
and  pull  tbe  timber  in.  A.  No,  slr;v  I  cer- 
tainly never  told  anybody  to  grab  hold  of 
that  cable  and  pull  it  in."  So  that  it  will 
be  seen  that  on  this  question  the  testimony 
was  absolutely  confllcUnc. '  In  such  case  de- 
duction Is  for  tbe  jury. 

These  being  the  only  two  controlling  qnee- 
Uons  In  tbe  case:  Tbe  first,  tbe  question  of 
fellow  servant,  being  determined  in  favor  of 
tbe  respondent  both  by  the  admitted  testi- 
mony and  tbe  uniform  law  on  tbe  subject; 
and,  tbe  second,  tbe  question  of  contributory 
negligence,  having  been  decided  in  respond- 
enVs  favor  by  a  verdict  of  the  Jory — the 
Judgmmt  Bhonld  be  affirmed. 


In  re  BONDS  OF  SOUTH  SAN  JOAQUIN 
IRB,  DIST.    (Sac.  1,939.) 

(Supreme  Court  of  California.    Nov.  16,  1911.) 

1.  Watebs  and  Watkb  Coubskb  (I  216*)— 

IBBIQATION    DiSTBICTS  —  OBOANIZATIOH  — 

Statutes— Constitutional  Law. 

The  irrigation  act  of  1897  (St  1897,  p. 
254),  authorizing  tbe  creatioo  of  InigattOD  dis- 
tricts. Is  not  unconstitutloDal,  because  section 
1  authorizes  a  majority  of  tbe  holders  of  title 
of  lands,  according  to  the  equalized  county  as- 
sessment roll  for  the  year  last  preceding,  to 
propose  organisation,  on  tbe  theory  that  the 
apparent  owners  by  the  assessment  roll  may 
not  be  the  present  owoer^  since  tbe  Legislature 
could  provide  for  tbe  formation  of  districts 
without  giving  property  owners  any  voice. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  216.*] 

2.  Statutes  (J  64*)— Partial  iNTAUnrrr. 

Tbe  Tsliditj  of  the  irrigation  act  of  1897 
(St.  1897,  p.  2o4)  providing  for  the  organiza- 
tion of  irrigation  districts,  etc,  is  not  impaired 
as  a  whole  through  unconstitutionalilr  of  its 
provision  for  an  appeal  to  tbe  superior  court 
from  a  determination  (tf  tbe  boaid  of  supeiv 
visors. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S9  58-6S;  Dec.  Dig.  |  64.*] 

3i  Watbbb  and  Watkb  Coubsbs  (|  216*)— 
Ibbioation  Distbicts  —  Bonds — Constitu- 
tiokal  Law. 

Irrigation  Act  1897  (St.  1897,  p.  2BS)  I  34, 
is  not  unconstitutional  for  authorizing  those 
appearing  as  owners  upon  tbe  equalized  assess- 
ment roll  to  petition  for  an  election  on  the 
qnestion  of  Incurriug  indebtedness ;  the  ques- 
tion beinff  decided  by  a  vote  of  tbe  dactors. 

(EM,  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec  Dig.  |  216.*] 


4.  GoNcmTunoNAL  Law  (|  63*)— Ibbigatioh 
Distbicts  —  Statutes  —  Conbtitdtiohal 
Law. 

Tbe  irrigation  act  of  1807  (St.  1897,  p^ 
254)  is  not  UQconstitutional  for  delegating  pow- 
ers to  and  imposing  duties  upon  <»rtain  coun- 
ty officers  in  connection  witn  the  assessment 
and  collection  of  taxes  for  irrigation  districts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  10S-U4;  Dec  Dig.  I 
68.*] 

6.  Statutes  (S  123*)— Titza— GoNrouorr  or 

Subject -Matheb. 

Irrigation  Act  1897  (St.  1897,  pp.  270,  277) 
8S  68-72,  providins  for  proceedings  to  test  tbe 
validity  of  irrigation  district  assessments,  is 
not  invalid,  under  Const  art  4,  j  24,  as  be- 
ing foreign  to  the  title  of  the  set  "An  act  to 
provide  for  the  organization  and  govenunent 
of  irrigation  districts  and  to  provide  for  the 
acquisition  or  construction  thereby  of  works 
for  the  irrigation  of  lands  embiaced  within 
such  districts,  and  ^so  to  provide  for  the  dis- 
tribution of  water  for  irrigation  purposes." 

[Ed.  Note.— For  other  cases,  see  Statu  tea, 
Gent  Dig.  H  176-183 ;  Dec  Dig.  1 123.*] 

In  Bulk.  Appeal  ttom  BnperUa  C!oart, 
San  Joaquin  County ;  7.  A.  Plnnuner,  Jadge. 

Proceeding  to  deterndne  tbe  validltr  of 
bonds  of  tile  Sontb  San  Joaquin  Irrigation 
District  Upon  appeal  from  the  Judgment 
Affirmed. 

Clary  A  Lonttit,  for  aj^Iant  L.  L.  Den- 
nett and  Nutter  ft  Orr,  fitr  leapondoit 

HENSHAW,  J.  This  Is  a  proceeding 
brought  to  determine  tbe  validity  of  bonds 
pf  tlie  South  San  Joaquin  Irrigation  District, 
a  proceeding  authorized  by  the  Irrigation 
act  of  1897.    Stats.  1897,  p.  254. 

Upon  this  appeal  It  is  urged: 

[f]  1.  That  the  law.  under  which  tbe  dis- 
trict was  created  Is  itself  unconstitutional 
and  void.  Tbe  contrition  herein  Is  based  on 
section  1  of  tbe  act,  namely,  that:  "A  ma- 
jority in  number  of  the  holders  of  title  or 
evidence  of  title  of  lands  *  •  *  mch 
holders  of  title  or  evidence  of  title  represent- 
ing a  majority  in  value  of  said  lands  accord- 
ing  to  the  equalized  county  assessment  roll 
or  rolls  for  the  year  last  preceding,  may  pro- 
pose tbe  organization  of  an  Irrigation  dis- 
trict;" and,  further:  "Said  equalized  as- 
sessment roll  or  rolls  shall  be  sufficient  evi- 
dence of  title  for  the  purposes  of  this  act" 
From  this  language  appellant  argues  that 
tbe  apparent  owners  by  the  last  equalized  as- 
sessment roll  may  not  be  the  present  owners 
of  tbe  land  at  the  time  of  tbe  formation  of 
the  district,  with  tbe  result  that  persons  who 
are  not  landowners  may  petition  for  the  for 
mation  of  snch  a  district,  and  subject  the 
land  of  tbe  true  owners  to  the  burdens  of  an 
assessment  without  those  owners  having  a 
voice  In  tbe  matter.  But  if  this  were  all 
true  it  would  not  render  uuconstltational  the 
section  under  consideration.  The  Legisla- 
ture, having  the  unquestioaed  power  to  pro- 
vide for  tile  formation  of  such  districts, 
might  do  so  without  giving  tbe  property  own- 
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era  aoy  voice  In  the  matter  at  all,  and  may, 
without  question,  do  so,  by  authorizing  the 
presentation  of  a  petition,  signed  by  a  major- 
ity of  those  who,  upon  the  last  equalized  as- 
sessment roll,  appear  as  ownera  of  the  prop- 
erty. In  re  Madera  Irrigation  District,  92 
CaL  320,  28  Pac.  272,  675.  14  L.  R.  A.  755,  27 
Am.  St  Bep.  106;  People  v.  Sacramento 
Drainage  District,  155  Cal.  373,  103  Pac.  207. 
If  between  the  time  of  the  making  of  the 
last  equalized  assessment  roll  and  the  time 
of  the  petition  for  the  formation  of  the  dis- 
trict, any  of  these  lands  shall  have  changed 
ban^,  the  new  owners  will  be  charged  with 
knowledge  that  they  purchase  under  condi- 
tions where  those  who  appear  to  be  owners 
by  the  assessment  roll  could  petition  for  the 
formation  of  the  district  Such  a  burden  up- 
on the  land  would,  In  Its  nature,  not  be  dis- 
slmllar  to  the  lien  of  taxes  which  follows 
land  In  the  hands  of  the  new  purchasers  aft- 
er the  first  Monday  In  March  of  each  year. 
In  the  latter  case  the  new  purchaser  may 
protect  himself  In  the  payment  of  his  taxes 
by  arrangement  with  the  seller.  He  may  in 
the  Instance  here  before  as  likewise  protect 
hlnwlf  by  a  similar  arrangemoit  with  the 
seller ;  In  brief,  by  the  seller's  agreement  not 
to  sign  such  a  petition. 

[2]  2.  The  fact  that  the  provtelon  of  the 
irrigation  law  of  1897  for  an  appeal  to  the 
superior  court  from  the  determination  of  the 
board  of  supervlsora  has  been  declared  un- 
constitutional (Ghlnn  t.  Superior  Court,  1S6 
Cal.  478,  105. Pac.  S80)  does  not  destroy  the 
act  as  a  whole.  The  act  would  have  been 
valid  without  such  provision.  The  general 
machinery  of  the  law  provides  ample  pro- 
tection to  the  landowner,  and  every  reason- 
able opportunity  to  correct  specific  abases 
anglln  V.  Hoppin,  166  Cal.  483, 105  Pac  582), 
so  that  the  act  can  well  stand  as  an  entire 
and  complete  scheme  after  the  elimination  of 
the  provision  touching  appeal. 

[3]  3.  What  has  been  said  under  the  first 
head  disposes  of  the  objection  to  section  34 
of  the  act;  that  objection  beinc  that  it  au- 
thorizes those  appearing  as  owners  upon  the 
equalized  assessment  roll  to  petition  the  tms- 
tees  of  the  district  to  submit  to  the  qualified 
electora  the  question  of  whether  or  not  the 
Indebtedness  shall  be  Incurred.  It  la  to  be 
noted  that  the  Indebtedness  Is  not  Imposed 
upon  the  district,  excepting  by  a  vote  of  the 
electora  themsdves ;  and  that  the  provisions 
of  section  34  go  only  to  the  method  of  Invok- 
ing the  action  of  the  trustees  for  the  calling 
of  an  election  for  this  purpose. 

[4]  4.  No  weight  can  be  accorded  to  the 
contention  that,  because  the  act  del^ates 
powers  to  or  Imposes  duties  upon  certain  of 
the  county  officera  in  connection  with  the  as- 
sessment and  collection  of  taxes  of  the  dis- 
trict. It  Is  therefore  un constitutional.  The 
argument  Is  fully  met  and  conclusively  an- 
swered In  Nevada  Bank  of  San  Francisco  v. 


Board  of  Supervisora  of  Kern  County,  B  OaL 
App.  638,  91  Pac.  122. 

[6]  6.  The  title  Is  as  follows :  "An  act  to 
provide  for  the  organization  and  government 
of  Irrigation  districts,  and  to  provide  for  the 
acquisition  or  construction  thereby  of  works 
for  the  irrigation  of  the  lands  embraced  with- 
in such  districts,  and,  also,  to  provide  for  the 
distribution  of  water  for  irrigation  purpos- 
es," The  body  of  the  act  (sections  68  to  72) 
contains  provisions  for  the  Institution  and 
prosecution  by  the  district  of  the  proceeding 
here  brought  to  test  the  validity  of  an  as- 
sessment It  Is  contended  that  these  provi- 
sions are  so  foreign  to  the  title  of  the  act  as 
to  be  void.  Const.,  art.  4,  {  24.  To  this 
view  we  cannot  agree.  It  will  be  found  re- 
peatedly declared  in  our  dedsions  that  the 
purpose  of  the  constitutional  provision  Is,  not 
to  destroy  l^slatlon  germane  to  the  general 
object  declared  in  the  title,  but  to  protect 
against  the  passage  of  clauses  and  provisions 
foreign  to  the  title,  subject,  and  purpose  of 
an  act— deceptive  legislation,  adroitly  intro- 
duced and  hidden  in  the  body  of  the  act. 
People  V.  Sacramento  Drainage  District  su- 
pra; People  V.  Linda  Vista  Irrigation  Dis- 
trict, 128  Cal.  477.  61  Pac.  86;  Law  v.  San 
Francisco.  144  Cal.  888.  77  Pac.  1014.  The 
matter  of  the  proceeding  to  test  the  legality 
of  the  assessments  and  bond  issues  of  a  dis- 
trict under  this  broad  and  reasonable  view 
comes  clearly  within  the  scope  of  the  generat 
purposes  of  the  irrigation  act  Anderson  v. 
Grand  Yall^  IrrigatUm  District,  S6  Oola 
S25,  85  Pac.  813. 

The  Judgment  appealed  fn»n  is  therefore 
aflSrmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
MELVIN,J.;  ANGBLLOTTI.  J. ;  8LOS8,  J. 


Ex  parte  McCANDLESS.   (Or.  222.) 

(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.   Oct  6,  1911.) 
Pabent  ano  Child  d  17*)— Dutt  of  Pabint 

TO  StrpPOKT. 

While  it  is  the  duty  of  a  parent  to  support 
a  child  of  tender  years,  yet  he  cannot  be  im- 
prisoned for  a  failure  to  ooey  an  order  of  court 
directing  the  sapport  of  such  child,  unless  it 
is  shown  that  he  has  the  ability  to  comply  with 
the  order. 

[Dd.  Not&— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  |  17.«] 

Petition  by  William  Joseph  McCandlees 
for  a  writ  of  habeas  corpus.  Petitioner  dis- 
charged. 

A.  W.  Sorenson,  for  petitioner. 

PER  CURIAM.  Petitioner,  as  shown  by 
the  return.  Is  In  the  custody  of  the  sheriff 
by  virtue  of  a  commitment  Issued  on  account 
of  petitioner's  failure  to  make  certain 
monthly  payments  by  the  superior  court 
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directed  for  tbe  support  and  maintenance 
of  his  minor  children.  It  nowhere  appears 
In  the  record,  nor  In  any  order  or  Ju^ment 
of  the  superior  conrt  In  connection  with  the 
proceedings,  that  petitions  has  tbe  ability  to 
pay  tbe  sum  ordered.  While  It  Is  the  daty 
of  a  parent  to  support  children  of  tender 
years,  that  be  be  Imprisoned  on  account  of 
the  failure  to  obey  an  order  of  the  court  in 
connection  therewith.  It  must  a£BrmatlTdy 
appear  that  be  has  tbe  ability  to  comply 
with  tbe  order  of  tbe  court.  In  re  Cowden, 
139  Cal.  244,  73  Pac.  166;  Ex  parte  Coben,6 
Cal.  319;  Ex  parte  Rowe,  T  Cal.  17Q;  Ex 
parte  Silvia,  128  CaL  293,  55  Pac  988»  69 
Am.  St  Rep.  58. 
Petitioner  discharged. 


BABNHART  t.  GONLBT  et  aL   (C!t.  1.031.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Oct  11.  1911.) 

AfFBAI.    AlTD    BbBOB    Q  773*>— DlSMISHATi— 

FAXtUU  TO  FiLZ  BBIBFB. 

Sapreme  Court  rule  2.  aubd.  4  (78  Pac 
tU),  provides  that  the  points  and  authorities 
must  be  filed  within  80  days  after  the  ffling 
of  the  transcript  ^pellant  filed  no  points 
or  authorities  within  SO  after  flie  tran- 
script was  filed,  nor  until  after  a  motion  to 
dismiss  for  failure  to  file  brleCa  had  been  served, 
and  no  stipulation  or  order  of  conrt  extend* 
Inx  tlie  time  upeared.  HeU,  that  appellee 
was  entitled  to  nsre  the  appeal  dtomlsseo. 

[Ed.  Note^For  otiier  cases,  see  i^peal  and 
Error,  Dee.  Dig.  |  778.*] 

Appeal  from  Superior  Court,  Los  Angeles 
Oonnty;  Ghao.  Monroe,  Jc^e. 

Action  by  Roee  U  Bamhart  against  O.  OL 
Conl^  and  anotber.  Jndgment  for  plalntlfl; 
and  defendants  appeaL  FlalntllTe  motion  to 
dismiss  appeal  gnmted. 

T.  T.  Watkins  and  Watkins  &  Blodget, 
for  appellants.  Gray,  Barker,  Bowen,  Allen, 
Van  Dyke  &  Juttot  and  M.  A.  BalUe^  for 

respondeat 

PER  CURIAM.  Tbe  transcript  Itt  this 
case  was  filed  April  1,  1911.  Appellants 
filed  no  points  or  authorities  until  after 
June  9,  1911,  at  which  time  a  motion  to 
dismiss  the  appeal  on  account  of  failure  to 
file  such  points  and  authorities  was  duly 
served  and  filed.  Thereafter,  on  June  26, 
1911,  appellants  filed  their  opening  brief. 
The  affidavit  in  opposition  to  respondent's 
motion  is  insufflclent  to  justify  the  court 
in  refusing  to  grant  the  motion.  Rule  2, 
subd.  4  (78  Pac.  tU),  of  the  Supreme  Court, 
provides  that  the  points  and  authorities  must 
be  filed  within  SO  days  after  the  filing  of  tbe 
transcript,  and,  in  tbe  absence  of  stipulation, 
20  days  additional  time  may  be  granted  by 
the  court;  good  cause  beli^  shown  therefor. 
No  stipulation  extending  time  or  order  of 
court  In  that  r^ard  appears.  Tbe  rule 
above  quoted,  requiring  the  points  and  au- 


tborltlea  on  behalf  of  tbe  respective  parties 
to  be  filed  within  a  specified  time  after  tiie 
filing  of  tbe  transcript,  confers  rights  wliich 
may  be  enforced  by  litigants.  McCabe  r. 
Heaiey,  139  Cal.  82.  72  Pac.  8G9.  Respond- 
ent, therefore,  {tossesses  the  right  to  liave 
tbls  appeal  dismissed,  ^e  determination 
of  such  right  being  controlled  by  tbe  fticts 
existing  at  the  time  the  notice  of  motion  was 
given,  the  sut>seqnent  filing  of  points  and 
authorities  had  no  efFect  to  restrict  such 
right. 

Tbe  motion  to  dismiss  tbe  appeal  mut  b* 
granted,  and  it  la  accordingly  ordered. 


MTTIiLEIB  T.  SWANTON  et  al.   (Qv.  634.) 

(District  Conrt  of  Appeal,  First  District,  Celt 
lomia.    Oct  18^  lOU.  Bchearing 
Denied  Nov.  11,  1911.) 

iHsimAifac  n  8S*^AirrH0BnT  or  Agent. 

Where  defendant  executed  a  note  for  a 
lite  insurance  premium  to  a  sollcitins  agent 
under  a  private  agreement  tliat  defendant  should 
not  be  called  on  to  pay  the  same,  and.  the  note 
having  been  transferred  to  the  insnrance  com- 
pany and  payment  demanded,  defendant  after 
explaining  the  facts  to  defendant's  general 
state  agent,  was  Informed  Iff  him  tuit  fb» 
company  wonld  look  to  tbe  soliciting  agmt  for 
settlement,  and  wonld  give  defendant  no  fur- 
ther troubue  in  the  matter,  tbe  insurance  com- 
pany was  not  bound  by  such  agreement;  the 
name  being  beyond  the  local  manager's  avtboi^ 
Ity  and  without  consideration. 
_[Ed.  Note.— For  other  cutm,  see  Insnrancck 
Dee.  Dig.  |  8&«] 

Appeal  from  Superior  Court,  Santa  Qmi 
Oonnty;  Lncaa  F  AnlUi,  Jndge. 

Action  Joaepb  MnUn  against  F.  W. 
Bwanton  and  otbwa.  Judgment  fbr  defend- 
ant Swanton,  and  plaintiff  ai^Kals.  Reversed, 

Page,  McCntchen  &  Knigb^  tox  appdlanL 
Wm.  T.  Jeter,  for  reapondoit 

KERRIGAN,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  Judgment  in  favor  of  defend- 
ant F.  W.  Swanton,  and  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial.  A 
former  Judgment  in  the  same  action  In  favor 
of  said  defendant  was  reversed  by  the  Su- 
preme Court  Muller  t.  Swanton  et  aL,  140 
Cal.  249,  73  Pac.  994.  The  acUon  Is  on  a 
promissory  note  for  tl|222  which  was  execut- 
ed by  the  defendant  to  W.  B.  Fonville  and 
Indorsed  by  Fonville  to  the  New  York  Life 
Insurance  Company,  and  by  It,  In  turn,  in- 
dorsed to  the  plaintiff  merely  for  the  pn^ 
pose  of  collection.  The  answer  does  not  de- 
ny tbe  due  execution  of  the  note,  nor  that  It 
was  Indorsed  to  the  insurance  company  prior 
to  maturity,  but  sets  forth  that  there  was  no 
consideration  for  tbe  note;  that  It  was  ob* 
talned  by  fraud;  that  the  Insurance  company 
gave  no  consideration  for  tbe  note,  and  took 
it  with  notice  of  the  drcnmstances  under 
which  it  was  made. 

The  facts  are  these:   W.  B.  Fonville  was 
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meat  to  this  state  tbe  borne  office  of  the 
New  York  Life  Insurance  Company  to  solicit 
insurance  Independently  of  tbe  local  office, 
of  which  the  general  manager  was  one  A.  G. 
Hawes.  In  carrying  ont  this  object,  FmitUIc 
called  on  tbe  defoidant  in  Santa  Cnus  with  a 
Tlew  to  writing  a  policy  of  Insnrance  on  de- 
fendant's life  or  the  life  of  some  member  of 
bis  family,  and  represented  to  defendant 
that,  If  he  conld  do  so,  It  would  be  a  lead  to 
others  to  apply  for  bumrance  In  the  company 
represented  by  him,  as  defoidant's  family 
was  well  known  in  that  part  of  tbe  state. 
He  also  told  defoidant  that.  If  he  succeeded 
In  writing  a  named  amount  of  large  Insur- 
ance, he  would  be  Installed  in  the  poeltibn  oc- 
cupied by  Hawes  as  tbe  Pacific  Ooast  repre- 
sentative of  the  Insurance  company,  a  posi- 
tion carrying  a  salary  of  920,000  a  year. 
After  much  solicitation  on  tbe  part  of  Ftm- 
Tille,  Swanton  finally  consented  to  allow  bim 
to  write  a  policy  insuring  tbe  life  of  defend- 
ant's fhther  for  $10,000,  with  the  understand- 
ing that  the  note  fi^ven  by  the  defendant  to 
FonTlUe  for  the  premlom  would  not  have  to 
be  paid.  In  accordance  with  this  arrange- 
ment FonTille  procured  the  issuance  of  the 
policy  by  the  Insurance  company,  and  tbe  de- 
fendant made  and  ddivered  his  promissory 
note  for  $1,222,  tbe  amount  of  the  premium, 
and  FonTille  gave  defendant  a  written  agree- 
ment that  one-half  of  tbe  premium  should  be 
returned,  and  rcfiresented  to  bIm  that,  when 
tbe  other  half  became  due,  he  (Fonvllle) 
would  be  the  Pacific  Coast  agent  of  tbe  com- 
pany, and  out  tjt  his  salary  conld  well  afford 
to  pay  it,  and  would  do  so.  When  tbe  note 
fell  due  the  company  caused  It  to  be  present- 
ed for  payment,  whereupon  tbe  defendant 
called  on  Hawes  and  explained  the  drcnm- 
Btances  under  which  the  note  was  made; 
and,  according  to  Swanton's  testimony  (which 
however,  is  disputed  by  Hawea).  tbe  latter 
said  that  Swanton  need  give  himself  no  fur- 
ther trouble  about  tbe  matter,  that  be  would 
take  it  up  with  Fonvllle,  and  would  look  to 
him  for  a  settlement 

The  Supreme  Court  on  the  former  ai^wal 
discussed  at  length  the  insufficiency  of  the 
evidence  to  support  tbe  finding  In  favor  of 
defendant,  and  the  court  there  held  that  the 
Issuance  of  tbe  policy  was  a  BUffi<dait  con- 
sideration for  tbe  Indorsemoit  of  the  note  by 
Fonvllle,  and  that  there  was  no  evidence 
showing  that  tbe  Insurance  company  took  tbe 
note  with  the  knowled^  <MC  the  circumstances 
nnder  which  tbe  defaidant  executed  it,  and 
that,  therefore,  those  drcnmstancea  did  not 
constitute  a  defense  to  an  action  on  the  note 
by  the  company  or  Its  assignee. 

[1]  The  defendant  urges  very  strongly  a 
point  not  made  previously.  He  aqnies  that 
even  If  tbe  note  w«*e  valid,  and  the  defenses 
of  fraud  and  want  of  consideration  unavall- 
ii^  nevertheless  the  Insurance  company  and 
its  ais^gwe  are  estopped  from  enforcing  tbe 


payment  of  tbe  note  by  reason  of  what  took 
place  between  bim  and  A.  G.  Uawes  when  be 
called  on  Hawes,  and  explained  the  circum- 
stances of  the  transaction  with  Fonvllle. 
This  argument  Is  founded  upon  a  finding  of 
the  court  which  reads  that  Hawes  "then  and 
there  assured  tbe  said  def^daut  F.  W.  Swan- 
ton that  It  would  be  all  right,  and  that  he, 
acting  for  said  company,  would  take  tbe 
matter  up  with  said  Fonvllle.  and  would 
look  to  him,  FonvUle,  for  a  settlement,  and 
would  give  said  defendant,  F.  W.  Swanton, 
no  further  trouble  In  the  matter."  There 
was  considerable  delay  after  tbe  conversa- 
tion between  the  defendant  and  Hawes,  dur- 
ing which  tbe  defendant  possibly  could  have 
proceeded  against  Fonvllle,  and,  while  tbe 
point  does  not  lack  plausibility,  It  has  some 
serious  defects  which  it  will  not  be  neceesa* 
ry  to  note,  for  the  late  Mr.  Justice  McFar- 
land  in  the  former  opinion  anticipated  this 
point,  and  effectually  disposed  of  it  in  this 
language:  "Tbe  finding  (which  Is  based  upon 
confilcting  and  very  slight  evidence)  that, 
after  the  note  was  due  and  its  payment  de- 
manded, tbe  managing  agent  at  San  Fran- 
cisco told  respondent  for  tbe  company  that  he 
would  look  to  FonvUle  for  a  settlement,  and 
would  give  respondent  no  farther  trouble 
about  tbe  matter,  Is  Immaterial;  for,  In  the 
first  place,  be  had  no  authority  to  bind  the 
company  by  sucb  a  promise,  and.  In  tbe  sec- 
ond place,  the  promise  was  without  any  con- 
sideration." 

Tbe  evidence  on  the  second  trial  was  In  no 
material  particular  different  from  that  given 
on  the  former  triaL  There  Is  nothing  new 
In  the  case,  and  tbe  views  expressed  by  tbe 
Supreme  Court  upon  the  former  appeal  must 
control,  and  we  perceive  no  reason  why  the 
trial  court  did  not  give  effect  to  those  views 
by  permitting  plaintiff  to  recover  on  tbe  note. 

For  the  foregoing  reasons  tbe  Judgment 
and  order  are  reversed. 

We  concur:  LENNON,  P.  7.;  HAIX,  J. 


POOLD  T.  GBAND  OVBCLB,  WOlfDM  OF 

WOODOaAFT.  (av.  1,000.) 
(Dtotrict  Court  <tf  .^peal,  Seomd  IMstrict, 
CalUbmia.  Oct  6, 1911.) 

Appeal  anu   Ereob  (|  800*)— DimossAi^ 
Failuse  to  Fiuc  jTTDanNT  Roix. 

After  plalntifiTB  motion  to  dismiss  tbe  ap- 
peal for  failure  to  transmit  a  copy  of  tbe  jndg- 
ment  roll,  appellant  wltbin  seven  days  o{  no- 
tice of  motion  and  before  the  bearing  thereof, 
filed  such  judgment  roll.  Held,  that  under  Su- 
preme Court  Rule  16  (78  Pac  z)  the  motion 
would  be  considered  aa  an  objection  to  tbe 
transcript,  answered  by  filing  of  tbe  transcript, 
and  hence  would  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  1  -800.*] 

Action  by  John  R.  Poole  against  ttie  Grand 
Circle,  women  of  Woodcraft  Judgment  ft>r 
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plaintiff,  and  defendant  appeals.  Plaintiff's 

motloii  to  di«tnl>M  defendant's  appeal  denied. 

John  H.  Foley,  for  appelant  Charles  S. 
Bamell,  for  reapondait. 

PER  CURIAM.  Motion  to  dismiss  appeal. 
The  only  reason  suggested  in  support  of  said 
motion  is  the  failure  of  appellant,  before  the 
fliing  of  said  motion,  to  cause  to  be  transmit- 
ted to  this  court  a  copy  of  the  Judgment  roll. 
It  does  appear  that  within  soTen  days  after 
service  of  notice  of  hiotlou,  and  before  the 
hearing  thereof,  appellant  caused  a  transcript 
embracing  such  judgment  roll  to  be  filed.  All 
that  is  essential  to  a  review  of  the  action  of 
the  superior  court  Is  now  before  this  court. 
Under  rule  15  (78  Pac.  x)  of  the  Supreme 
Court,  respondent's  motion  may  be  consIdOT- 
ed  as  an  objection  to  the  transcript,  affecting 
appellant's  right  to  be  beard,  and  the  same 
was  answered  by  filing  the  transcript  em- 
bracing the  judgment  roll.  "The  object  of  the 
above-mentioned  rule  is  to  enable  the  appel- 
lant to  remedy  any  defect  or  omission  of  the 
transcript  for  the  purpose  of  enabling  him 
to  present  his  appeal  upon  the  merits,  and  Is 
to  be  liberally  construed  for  that  purpose." 
Warren  v.  Hopkins,  110  Cal.  509,  42  Pac.  »87. 

Motion  to  dismiss  appeal  denied. 


BLUMER  V.  HAYHEW.    (ClT.  996.) 

(District  Court  of  Appeal.  Second  District.  Call* 
fomia.  Oct.  6.1911.  Rehearing  Denied 
by  Supreme  Court  Dec.  6,  1911.) 

1.  PUCAOINQ   (S  236*)— JUDOHXffT  (I  344*)— 

Appbax.  ano  Ebbob  (U  959,  8S2*)— Deci- 
sions Reviewable  —  Discbbhonaet  Bul- 
INOS— Reubf  fbom  Default. 

Under  Code  Civ.  Proc.  |  478,  which  pro- 
vides that  the  court  may  allow  amendments,  re- 
lieve from  a  judgment,  etc.,  for  mistake,  sur- 
prise,  or  excusable  neglect,  the  making  of  an 
order  refusing  relief  is  within  the  discretion  of 
the  trial  court,  and  will  not  be  interfered  with 
on  appeal,  unless  the  discretion  is  clearly 
abused. 

[Ed.  Note.— For  other  cases,  see  Pleading, 


Dec.  Dig.  SS  959,  982.*] 

2.  Exceptions.  Bill  ot  ({  43*)— Authentica- 
tion or  Rbcori>— DisoBBTion  of  Coubt. 
Where  a  court  refuses  to  authenticate  a 
record  presented  for  appeal  from  an  order  re- 
fusing to  set  aside  a  deiault,  because  not  filed 
within  the  statutory  limit,  and  the  failure  to 
file  Is  caused  by  the  ignorance  of  the  party's 
attorney  of  the  time  given,  it  cannot  be  said  to 
be  an  abuse  of  the  discretion  given  by  Code 
Civ.  Proc.  S  473. 

[Ed.  Note.— For  other  cases,  see  Slieeptioiis, 
Bm  of,  Dec.  Dig.  {  48.*] 

Appeal  from  Superior  Orart,  Los  Angeles 
Count7 ;  Walter  Bordwell,  Jn^e. 

Action  by  Fred  L.  Blumer  against  Felix 
Maytaew.  From  an  order  denying  relief  un- 
der the  Code  of  ClvO  Procedore.  |  478,  de- 
fendant appeals.  Affirmed. 


Frank  8.<Adamii,  for  appeUanb 
A  Newby,  for  respondent 


Valentine 


SHAW.  3.  This  is  an  appeal  from  an  fix- 
der  of  court,  denying  defttidants  motion  for 
relief  under  the  provislona  of  section  473, 
Code  of  Civil  Procedure. 

On  November  29.  1809.  dtfendant's  motUm 
for  a  new  trial  and  to  have  vacated  and  set 
aside  a  Jodgmsnt  theretofore  raidered  here- 
in was  dffiiled.  More  than  60  days  thereaft- 
er, and  in  the  absence  of  any  st^ulatlon  or 
order  extoidlng  the  time,  he  presented  to  the 
court  whet  he  termed  a  "Record  on  Appeal," 
consisting  of  copies  of  certain  papers  wbl^ 
he  deemed  necessary  to  consUtnte  sndi  rec- 
ord, tosether  with  a  copy  of  the  reporter's 
transcript  <a  the  testUiu»y  and  at  the  hear- 
ing ot  the  motion  for  a  new  trial,  and.  upon 
notice  to  plalnIM,  applied  to  the  court  to 
have  the  same  aathentlcated.  Upon  objection 
being  made  by  plalntltf,  the  court  refused  to 
authenticate  the  papers,  upon  the  grounds 
tbat  the  same  were  not  presented  within  the 
time  reqnteed  by  law.  Thereupon  defeidant 
applied  to  the  conrt  to  be  ceilieTed  from  Us 
default,  npcm  tbe  gronnds  that  the  same  was 
due  to  mistake,  inadvertency  and  excusable 
neglect  His  application  was  dmted  by  the 
court  and  from  this  rarder  he  lus  appealed. 

In  bis  affidavit  in  support  of  the  motttm, 
defendant's  attorney  states  that'  he  had  bem 
instructed  by  his  client  to  take  an  appeal 
from  the  order  denying  his  motion  for  a  new 
trial ;  that  affiant  had  never  before  mAtx- 
takoi  to  prosecute  sncb  an  appeal  to  the  So* 
preme  Court  and  was  unaware  that  the  mat- 
ters In  snpport  of  each  motion  diould  be  aa- 
thentlcated In  a  bUl  <tf  excQitlons,  as  pro* 
Tided  In  section  6B0  of  tlie  Code  of  OtvU  PrO' 
cedure;  that  about  10  days  after  the  date 
of  the  order* of  coor^  dmylng  def aidant's 
motion  for  a  new  trial,  affiant  was  Informed 
that  under  the  dedalons  of  the  Snpieine 
Court  <a  this  state  the  papers  used  upon  sudb 
appeal  should  be  embod^  In  a  bill  of  ex- 
ceptions, and  the  same  authenticated  by  the 
trial  Judges  and  ttaereupoa  he  made  an  inves- 
tlgatl(m  of  sndi  dedslons,  and  came  to  the 
coniauBlon  tbat  tlie  Sni«ane  Court  baaed 
their  opinions  upon  the  ground  that  ell  of 
tike  records  used  in  the  court  btiow  had  not 
been  transferred  to  them,  for  which  reason 
alone  be  concluded  the  court  so  decided  said 
cases ;  that  It  wooU  bave  been  Impossible  to 
prepare  the  record  within  the  time  required 
by  law ;  and  that  affiant  did  obtain  an  exteor 
sion  of  SO  days  time  within  which  to  file  the 
record  In  the  Supreme  Court  of  Oalifomia; 
he  stIU  being  of  the  <winlQn  at  the  time  that 
no  bill  of  eiceptiotm  was  necessary. 

[1]  The  making  of  an  order  granting  m 
denying  relief,  whoi  apidled  tor  by  one  who 
seeks  to  bring  bimsdf  within  the  prorlslona 
of  section  473.  Code  ot  Olvll  Procedure,  Is  a 
matter  purely  within  the  discretion  of  the 
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trial  court,  and  In  reviewing  sadi  oxden  this 
conrt  flbonld  refnee  to  Interfere,  nnleee  it 
dearly  appears  tliere  taas  beat  a  platai  abase 
ot  audi  dlsoetion.  O'Brien  t.  Lueb,  189 
Gal.  222.  72  Pac.  1004,  96  Am.  St  Bep.  105; 
Vinson  T.  Los  Asgelee  Pac  B.  B.  Co.,  147 
Cal.  4T9,  82  Pac.  68.  Tlie  courts  hare  suff* 
gested  tf  way  of  advice  to  tbe  trial  Jndges 
tliat  all  donbta  as  to  tbe  propriety  of  their 
rulings  upon  such  applications  should  be  re- 
solved in  favor  of  the  movlns  party  (Watson 
T.  San  rranclsco  &  Humboldt  B.  B.  B.  Oo., 
41  CaL  17;  UUler  v.  Garr,  116  Gal.  381,  48 
Pac  324,  68  Am.  8t  Bep.  18Q),  for  tbe  rea- 
son  that  such  action  tends  to  bring  about  a 
decision  upon  the  merlta.  Notwithstanding 
this  fact,  however,  the  rule  which  prohU)lt8 
Interference,  save  and  except  in  case  of  an 
abuse  of  dlBcretloUt  lias  never  been  r^xed. 
Ingrlm  v.  Epperson.  137  OaL  370,  70  Pac. 
166. 

[2]  In  tills  case,  upon  the  diowing  made  In 
support  of  the  application,  It  cannot  be  flald 
tliat  the  conrt  fUled  to  exercise  a  proper  dls- 
-cretlon.  Indeed,  had  the  ruUng  lieai  other- 
wise, noninterference  by  this  conrt  would 
have  Mxained  the  rule,  respect  for  which,  as 
stated,  proMblts  the  vacation  of  sucb  order 
when  it  trade  to  give  a  hearing  upon  the 
merlfei  of  the  case.  Tlie  statutory  provisions 
with  ref«mce  to  tbe  procedure  to  be  had  and 
t»kvt  upon  appeals  flrom  orders  denying  mo- 
tions for  new  trial  are  of  sucb  long  standing, 
so  fully  set  forth  in  the  Oode  of  Olvll  Pro- 
cedure, and  have  been  so  frequently  passed 
upon  and  construed  by  the  courts  of  this 
state  "that  ignorance  of  the  time  within 
wbleh  a  statranent  or  bill  of  exceptions  must 
be  prepared  and  served  cannot  be  deemed  the 
result  of  mistake  or  surprise  or  inadvertence, 
and  tiie  neglect  to  prepare  and  serve  it  wltli- 
In  llie  time  prescribed  by  the  Code  is  not  ex- 
cusable.** Ingrlm  v.  Epperson,  supra. 

Tbe  order  appealed  from  Is  affirmed. 

We  concur :  ALLEN,  P.  J. ;  JAMES,  J. 


BLENCH  V.  ATLAS  MILLING  CO. 
(Civ,  1,003.) 

^District  (3onrt  of  Appeal.  Second  IMsttlet,  Gall- 
fbmla.   Oct  6,  1011.) 

1.  Afpeai.  and  Bbbor  (i  232*)— Rbssbva- 

TION  OP  GbOTTNDB— EVIDBNCt— GeNBBAI.  OB- 
JECTION, 

Where  a  writing  offered  In  evidence  li  ma- 
terial, as  tending  to  prove  the  question  In  is- 
sue, and  the  only  objection  thereto  on  the  trial 
was  that  it  was  incompetent,  Irrelevant,  and 
immaterial,  It  cannot  be  objected  on  appeal  that 
it  was  not  signed  by  the  party  b;  whom  It 
was  purported  to  be  executed,  but  by  his  attor^ 
neys,  wlio  were  not  shown  to  have  been  author^ 
ized  to  sign  It. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  H  1861,  1808,  1^0,  1431; 
Dec  big.  f  232 »]  "         '  • 


2.  Salxs  (I  859*)— IDvnnNOB-WlBxeHT  axu 

SUVFICXENCT. 

Evidence  of  the  gross  sum  paid  for  han- 
dling all  the  bay  on  a  particular  ranch,  Inclod- 
iug  the  Iiauiing,  weighing,  and  ezpensei  and 
salary  of  a  solicitor  and  collector,  was  not  sa^ 
fident  to  establish  the  cost  of  loading  on  tile 
cars  a  portioa  thereof;  one-half  of  tlie  expense 
of  which  defendant  agreed  to  pay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee. 
Dig.  f  860.«] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Benjamin  F.  Bledsoe,  Judge. 

Action  1^  Dr.  J.  Bollln  French  against  the 
Atlas  Mining  Contpany.  FriMn  a.  Judgment 
tor  plaintiff,  defendant  appeals.  Affirmed. 

Hester,  Merrill  &  Craig,  for  appellant.  Mo- 
Kelvey  &  Soroison,  for  respondent. 

SHAW,  3.  Action  to  recover  tbe  contract 
price  tor  160  tons  ot  hay  alleged  to  have  beoi 
delivered  to  d^endant  l>y  Frank  B.  Kemp,, 
plaintiff's  assignor*  pursuant  to  the  terms  of 
a  contract  for  tlie  sale  and  dellrery  thereof. 
The  numlMr  of  tona  of  hay  delivered  under 
the  terms  of  the  contract  as  foui^  by  the 
court,  was  141%  tons,  for  which,  less  a  smn 
already  paid  on  account  of  the  purchase  price 
thereof,  it  gave  plaintiff  the  Judgment  from 
which  defendant  prosecutes  this  appeal. 

Appellant  insists  the  Judgment  should  be 
reversed  for  the  reason  that  tlie  finding  of 
the  court  fixing  the  number  of  twos  of  hay 
delivered  is  not  aupported  by  the  evidrace. 
Tliere  Is  no  malt  in  this  contention.  Not 
only  did  the  direct  testlnunoy  of  Kemp,  the 
assignor  of  plaintiff,  toid  to  prove  the  fact 
found  by  the  court*  but  thwe  waa  introduced 
in  evidence  a  wrlttaig  which  purported  to  be 
executed  by  defendant,  wlilctt.  when  consid- 
ered with  other  evidence.  Is  ample  to  sivport 
the  finding. 

[1]  Appellant,  however,  insists  that  the 
court  erred  In  permitting  this  writing  to  be 
admitted  in  evidence,  for  tbe  reason  that  It 
was  not  in  fiact  signed  py  defendant,  but  by 
its  attorneys,  wtio  were  not  shown  to  have 
been  authorised  to  act  for  It  When  offered 
in  evidence,  no  objection  was  made  to  Its  in- 
troductlfm  up<m  such  ground;  the  sole  con- 
tention then  being  that  the  instrument  was 
Inoompeteit,  Irrelevant,  and  immaterial.  If 
defendant  had  desired  the  exdusion  of  tbe 
instrument  upon  Oie  ground  now  for  the  first 
time  urged,  it  should  have  made  Its  ot^ectlon 
based  upon  sucb  ground  at  the  time  of  the 
trial,  whmi  opportunity  would  have  been  af- 
forded plaintiff  to  meet  the  same.  Not  hav- 
ing done  so,  It  will  not  now  be  permitted  to 
urge  an  objectlim  not  made  at  tb»  time  of  the 
trial,  when  the  writing  was  offered  In  evi- 
dence, That  the  evidence  was  material  Is 
shown  by  the  fact  tliat  it  tended  to  inrove  the 
question  in  dispute,  vis.,  the  number  of  tons 
of  bay  delivered  to  aj^ellant  by  plaintiff's  as- 
signor.  It  appears  that  Kemp,  the  assignor 
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of  plaintiff,  and  one  Hewitt,  vere  «^rtnen 
In  tlie  ownenlilp  of  a  lot  of  liay  grown  upon 
tbe  ranch  of  W.  K.  Fog|^  wbo  was  entitled 
to  one-third  of  the  crop  as  rental.  After  0ie 
bay  had  bera  hairested,  these  parties,  by  a 
writing,  apportioned  the  tonnage  of  bay  ac- 
cording to  their  reqiedlTe  interest;  it  being 
agreed  that  Togg,  the  landlord,  owned  and 
was  entitled  to  224  tons,  and  tbat  plalntlfl's 
assignor,  Kemp,  owned  and  was  mtltled  to 
160  tons  of  said  bay,  and  that  Hewitt  was  en- 
titled to  Uie  remainder  thereof.  Appellant 
had  tboietofor^  In  an  action  brongbt  against 
Hewitt,  caused  thB  hay  to  be  attached,  and 
after  the  levy  of  tbe  attaidnnent,  and  tbe 
making  of  the  agreonent  between  said  par- 
ties  apportioning  the  tonnage  of  hay  as  afore* 
said,  appellant  by  the  writing  offered  In  erl- 
d^oe  agreed  and  st^polated  to  dismiss  and 
cause  the  levy  of  the  attachment  to  be  dis- 
missed as  to  the  160  tons  of  hay  so  attached 
■and  claimed  by  Kunp.  and  agreed  that  he 
should  remove  said  100  toiu  of  hay  from  the 
field,  and  at  or  about  the  same  time,  by  a 
written  contract  nuide  ,wlth  Kemp,  purchas- 
ed said  hay  from  Kenqi  upon  the  basis  and 
agreemmt  that  his  Interest  therein  consisted 
of  150  tons,  more  or  less,  scale  weight;  It  be- 
ing understood  that  It  was  all  of  the  hay  con- 
tained in  said  field  so  belonging  to  Kemp,  less 
10  tons  thereof  elwvhere  sold.  The  agree- 
m«it  between  Hewitt  and  Kemp  that  the  la^ 
ter  was  entitled  to  160  tons  of  hay  was  thus 
aifproved  and  assented  to  by  appellant,  who, 
with  fuU  knowledge  of  all  the  fticts,  succeed- 
ed to  the  Interest  of  Hewitt  by  pnrtdiase  at  a 
sale  under  execution. 

HI  The  contract  made  with  Kemp  for  the 
purchase  of  his  hay  contained  a  provision  to 
the  effort  that  he  would  share  equally  with 
defendant  the  expense  of  loading  the  224 
tons  of  hay  bdonglng  to  W.  K.  Fogg  on  the 
cars  at  Bnena  Park,  and  d^endont  In  its 
answer  allied  that  it  had  paid  on  account  of 
such  expense  and  pursuant  to  the  terms  of 
the  contract,  the  sum  of  $157JS0,  one-half  of 
which  sum  it  was  claimed  was  chargeable  to 
Kemp.  Tbe  court  tound  this  allegation  to  be 
untrue.  We  cannot  say  that  the  court  erred 
In  so  doing,  for  the  reason  that,  while  the 
evidence  shows  that  the  hay  was  loaded  upon 
the  cars,  it  foils  to  show  tbe  amount  paid  by 
defendant  for  the  labor  performed  In  dMng 
the  work.  Thwe  was  testimony  tttdlng  to 
eetabllsh  the  gross  sum  paid  for  handling  all 
of  the  hay  received  by  defradant  from  tbat 
particular  raneh,  -whUih  Jncluded  hauling, 
weighing,  and  the  expenses  and  salary  of  a 
soIicitcn>  and  collector.  It  cannot  be  deter* 
mined  from  13ie  evidence  adduced  what  por^ 
tlon  of  the  amount  so  mid  should  be  applied 
to  fha  cost  loadliv  the  hay  belonging  to 
W.  K.  Fogg. 

The  Judgment  Is  affirmed. 

We  concur:   ALLEIT,  P.  T.;  JAMBS,  7. 


AJ/VUB  AIiTAIiFA  MILLIMO  OO. 
TAPPAN. 

(Snpieme  Govt  of  Oklahoma.   Nov.  14^  1911.) 

(BpUabua  by  the  Court.) 
Afful  and  Ebbob  (§  627*>— RaoOED— Tkms 

FOB  FlLINO— EVFBCT  OF  DELAY. 

App«al  dismlflsetL  upon  tbe  ground  tbat  the 
petition  in  error  and  ease-made  were  not  filed 
in  the  Snprune  Court  within  tbe  time  limited 
by  law. 

[Ed.  Note.— For  other  cases,  see  .^>peal  and 
Error.  CenL  Big.  H  2744^49;  ^StTDig.  | 

esn.*} 

Error  from  District  Court,  jRi^mm  Ooaa- 
ty ;  J.  T.  Johnson,  Judge. 

Action  between  the  Altus  Alfalfa  Milling 
Company  and  Charles  A.  Tappan.  From  the 
Judgment,  tbe  Milling  Company  brtngs  et^ 
roT.  DlsmlBaed. 

P.  E.  Morrill,  for  plaintiff  In  errw.  Crane- 
A  Beady,  for  dtf  endant  In  eezov. 

KANE,  J.  This  cause  comes  on  to  be 
beard  upon  a  motion  to  dismiss,  upon  the 
ground  that  the  petition  in  error  and  case- 
made  were  not  flled  in  this  court  wlthSa  ibB 
time  required  by  law. 

Tlie  motion  must  be  sustained.  The  record 
shows  tbat  on  the  12th  day  of  May,  1910.  a 
motion  for  a  new  trial  was  overruled,  and 
the  plaintiff  in  error  was  granted  90  days 
within  whlcAi  to  prepare  and  serve  a  case- 
made;  that  10  days  were  given  tbe  d^end- 
ant  in  error  within  which  to  safest  amend- 
moits,  and  said  case  to  t>e  settled  upon  S 
days'  notice ;  that  on  the  11th  day  of  August, 
1910,  counsel  for  plaintiff  In  error  served 
his  case-made.  The  case  was  served  one  day 
oat  of  time.  It  Is  wtil  settled  tbat  under 
such  drcnmstamces  the  appeal  must  be  die* 
missed. 

It  la  so  ordered.  All  flie  Justices  ooncor. 


DIAOON  V.  BANK  OF  GOMMBBGB  OF 

COWETA. 

(Snprems  Goort  of  Oklahoma.  Nov.  14,  1911.)- 

(SyUahut  »tr  ^  Oomrt.) 
Afpbak  and  Erbob  (H  7BT*)— Banrs— Ab- 

STBAOT  OF  TbAHBOBIFT. 

Where  tbe  plaintiff  In  error  does  not  com- 
ply with  tliat  part  of  rule  26  of  the  Supreme- 
Court  (99  Pac.  vlIO  which  ptovides,  "The  brief 
of  plaintlfl  in  error  in  all  eases  except  felonies 
shall  contain  an  abstract  or  abridgment  of 
the  tnuucript,  setting  forth  tlie  material  parts 
of  the  pleadings,  proceedings,  facta  and  docu- 
menta  upon  which  he  relies,  together  with  such 
other  statements  from  the  record  as  are  necea- 
aary  to  a  full  onderatanding.  of  the  questions 
preaented  to  this  court  for  dedsion,  so  that  no 
examination  of  the  record  itscU  need  be  mada 
in  this  court,**  bis  appeal  wlU  be  dismissed. 

[Ed.  Note.— For  other  caae^  see  Appeal  and 
Error,  Dec  Dig.  |  767.*] 

Brror  flrom  Wagoner  County  Court;  W.  T. 
Drake,  Judge. 
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Action  Ifj  V.  O.  Dlacon  against  Um  Bank 
of  Commerce  ot  Coweta.  Fzom  tha  jade- 
mnt;  Dlacon  brin«i  error.  Dlamlaaed. 

B.  B.  Bnnifl,  fin  plaintiff  In  error. 

KAMfl^  3.  Oonnael  for  plaintiff  In  error 
«aya  In  his  brief  (there  Is  no  brief  for  de- 
fendant in  error)  that  "the  law  governing  all 
-questions  has  long  been  recognized,  as  funda- 
mental principles  so  well  settled  and  adjudi- 
cated, that  he  deems  It  useless  to  give  authori- 
ties; that  each  and  every  exception  and  objec- 
tion to  the  ruling  of  the  court  Is  well  taken, 
and  that  this  court  from  a  perusal  of  the  tran- 
script will  sustain  plaintiff  In  error  In  his 
contention,  and  reverse  and  remand  this  a.0- 
tlon  as  prayed  for  by  plaintiff  in  error." 

Rule  26  of  the  Supreme  Court  (95Pac.  vlU) 
provides:  "The  brief  of  the  plaintiff  in  er- 
ror in  all  cases  except  felonies  ehall  contain 
an  abstract  or  abridgment  of  the  transcript, 
setting  forth  the  material  parts  of  the  plead- 
ings, proceedings,  facts  and  documents  upon 
which  he  relies,  together  with  such  other 
statements  from  the  record  as  are  necessary 
to  a  full  understanding  of  the  questions  pre- 
sented to  this  court  for  decision,  so  that  no 
'examination  of  the  record  itself  need  be 
made  in  this  court"  Counsel  has  not  com- 
plied with  this  rule  In  any  particular,  and 
for  failure  to  do  so  his  appeal  must  be  dis- 
missed. 

It  Is  so  ordered.  All  the  Justices  concur, 
except  DUNK,  3.,  absent  and  not  partlclpat- 
Inc 


mPac.B48;  Maddln  t.  BIcGormlck.  27  OkL 
778,117  Fac  200,  and  cases  then  died. 

PBB  CURIAM.  Adopted  In  wholOb 


COX  V.  ROGEBS  et  mL 
(Supreme  Court  of  <^lahomm.   Nov.  18.  191U 

fSyOsbiM  by  t%9  Vovrt.) 
Appial  AKn  Ebbob  (%  773*)— Failubi  to 

FiLB  BSIBFS— DlSlftSSAi:.. 

When  the  plaintiff  in  error  files  no  brief, 
as  required  by  role  7  of  this  court  ^  Fae.  vl), 
the  appeal  win  be  dismissed  for  want  of  ptos- 

ecntion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  S104-3110;  Dec  Dig.  f 
778.*] 

Commissioners'  Opinion,  Division  No.  2. 
BrroT  from  District  Oonrt,  Oherokee  Coun- 
ty; John  H.  Pltchford,  Judg& 

Action  by  J.  D.  Cox  against  Augustm  L. 
Sogers  and  otiiera.  Judgment  for  plaintiff 
as  to  AuguatuB  L.  Bogers  and  In  favor  of 
the  other  defendants,  and  plaintiff  brings 
error.  Dismissed. 

Kenneth  S.  Murchlson,  for  plaintiff  In 
error.  Ezzard  &  Holtzendorff,  for  defendant 
In  error. 

BBBWBB,  C  The  petition  In  error  and 
transcript  of  the  record  was  filed  In  this 
court  on  November  12,  1909.  The  plaintiff 
in  error  has  tailed  to  file  any  brief  In  tbe 
case.   The  petltloif  In  error  shall  tlwreforo 

  be  dismissed,   for  want  of  prosecution. 

UcOLEUiAND  T.  WITHBRALL.  Hass  et  al.  T.  McOampbell,  27  OkL  290,  111 

-(Supreme  Court  of  Oklahoma.   Nov.  18,  1911.)  Pac.  S48;  Maddln  r.  UcCormldE  et  al.,  27 

APPEAL  AKD  EuoB  «  778*)-Di8insftu.-  ^'^  reported)  supra. 

Failubx  to  File  Bbibts. 

Where  plaintiff  in  error  files  no  brief,  as      PBB  CURIAM.  Adopted  In  whole, 
required  by  rule  7  of  this  court  (95  Pac.  vi), 
the  appeal  will  be  dismissed  for  want  of  prose* 
•cutioD. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr,  Cent.  Dig.  |i  8104r^llO;  Dec.  Dig.  { 
778.*] 

Oonunlssloners'  Opinion,  Division  No.  2, 
Error  from  District  Court,  Cherokee  County; 
James  I.  Oonrsey,  Special  Judge. 

Action  between  R.  A.  Wltherall  and  Dali^ 
UcClelland.  From  the  judgment,  McClelland 
brings  ertOT.  Dismissed. 

Bruce  I*  Keen  an,  for  plaintiff  in  error. 
Soper,  Huckleberry  &  Owen,  for  defendant 
In  error. 

ROSSER,  a  The  petition  In  error  and 
transcript  of  the  record  was  filed  In  this 
court  November  11,  A.  D.  1909.  The  plain- 
tiff in  error  has  failed  to  file  any  brief  in 
the  case.  The  petition  In  error  should 
therefore  be  dismissed,  for  want  of  prose- 
cution.   Haas  T.  McCampbdl,  Z7  OkL  290, 

■•Pot  athar  esMa  see  saiM  toplo  and  saettOB  NUICBSR  la  Sea.  Dig,  ft  Asa.  DIfr  Key  No.  Series  ft  B9*r  iadnus 


BENDER  V.  BENDER  et  aL 
(Supreme  Court  of  OUatuana.   Nov.  18,  1911.) 

(BvJlabut  hy  th9  Court.) 

Appeal  and  Ebbob  (t  773*)— Dishibsai. — 
Failubb  to  File  Bbief. 

Where  plaintiff  lo  error  files  no  brief,  as 
retjuired  by  rale  7  of  this  court  (95  Pac.  vi), 
the  appeoJ  will  be  dismissed  for  want  ot  pros- 
ecution. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Krror,  Gent.  Dig.  H  3104^^110;  Dea  Dig.  | 
773.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Alfalfa  County; 
M.  C.  Oarber,  Judge. 

Action  by  Lnella  Bender,  administratrix 
of  Frank  Bolder,  against  William  Bender 
and  others.  Judgm^t  for  defendants,  and 
plaintiff  brings  error.  Dismissed. 
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Tttas,  Carpenter  &  Darls,  tor  ^alntlff  In 
error.  EL  W.  Snoddy,  for  detendanto  In 
error, 

BREWER,  C  The  petition  In  error  and 
transcript  of  the  record  In  this  case  was 
filed  In  tbis  court  November  4,  1909.  The 
plaintiff  In  error  has  failed  to  file  any  brief 
In  the  cause,  as  required  by  rule  7  of  this 
court  (05  Pac.  t1).  The  petition  In  orror  shall 
therefore  be  dismissed,  for  want  of  prosecu- 
tion, nass  et  al.  t.  McOampbell,  27  Okl. 
290,  111  Pac.  643;  Maddln  t.  McCormlck  et 
al.,  27  Okl.  778, 117  Pac.  200;  McClelland  t. 
Wltherall  (not  yet  officially  reported)  119 
Pac.  205. 

PER  CURIAM.   Adopted  In  wholau 


COOPER  T.  AUSTIN. 
(Sapreme  Court  of  Oklahoma.   Nov.  18,  1911.) 

(8yUabu9  by  the  Court.) 
COUBTS  (i  120*)— COBNTT  COtTBTS— JOBISDIO- 

noif. 

The  origioal  jarisdictlon  of  county  eonrts 
in  civil  cases,  in  any  amoont  not  exceeding 
$1,000.  conferred  by  section  12  of  article  7  of 
the  state  Constitatloo.  was  not  changed  by 
sections  1  and  2  of  the  act  of  June  4,  1900 
(Session  Laws  1907-08,  p.  284 ;  Snyder's  Com- 
piled Laws,  H  1977.  1978),  so  as  to  deprive 
said  courts  of  jarlBoiction  whers  the  amount 
involved  did  not  exceed  $200. 

[Ed.  Note.— For  other  easss,  see  Courts,  Dec. 
Dig.  S  120.«] 

Commissioners'  Opinion;  Division  No.  2. 
Error  from  Comanche  County  Conrt ;  Jas.  H. 
Wolverton,  Judge. 

Action  by  A.  O.  Cooper  against  D.  C.  Aus- 
tin. Judgment  for  plaintiff.  From  an  order 
setting  It  aside  and  dismissing  the  case, 
plaintiff  brings  error.  Reversed,  with  direc- 
tions to  reinstate  case  and  the  Judgment 

Stecfe,  Key  &  Davis,  for  plaintiff  In  error. 
Charles  0.  Black,  for  defendant  in  error. 

.  ROSSER,  C.  This  action  was  broi^ht  July 
22,  A.  D.  1908,  In  the  county  court  of  Co- 
manche county,  by  Mrs.  A.  C.  Cooper,  plain- 
tiff In  error,  against  D.  C.  Austin,  defendant 
In  error,  to  recover  the  sum  of  $98,  which 
she  alleged  he  owed  her  as  wages.  The  case 
was  tried  by  a  Jury,  and  there  was  a  verdict 
and  Judgment  for  the  plaintiff  for  $102.24. 
The  defendant  filed  a  motion  for  new  trial, 
setting  up  al)  the  statutory  grounds,  and  on 
the  23d  day  of  April,  A.  D.  1908.  the  court 
sustained  the  motion  and  dismissed  the  case. 
The  order  granting  the  new  trial  and  dis- 
missing the  case  states  that  It  *is  based  upon 
the  sole  ground  that  the  county  court  has 
no  Jurisdiction  over  the  subject-matter  of 
said  action,  because  the  amount  in  contro- 
versy la  less  than  $200."  This  appeal  was 
taXea  to  reverse  the  action  of  the  court  In 


granting  a  new  trial  and  diffm*— ing  tiie 

The  Mle  aueetlon  presented  1^  the  record 
and  in  the  briefs  of  counsel  Is  whether  tbe- 
connl7  court  had  Jurisdiction  of  the  anunuit 
In  coDtroTersy. 

It  Is  conceded  in  tbe  hrltf  of  defendant  in 
error  ttiat  Jarlsdlction  of  dvU  cases,  wbicn 
the  amount  involved  did  not  exceed  $1,000, 
was  oonfwred.on  county  courts  by  section  12 
of  artlde  7  of  the  state  Constitution.  This, 
of  course,  was  subject  to  the  exceptions  con- 
tained in  that  section;  but  it  is  not  con- 
tended that  this  action  was  within  any  of 
the  exceptions.   It  la  contended  by  defend- 
ant in  error  tliat  their  Jurisdiction  was  re- 
stricted by  the  second  section  of  the  act  of 
June  4,  1908  (section  1978  of  Snyder's  Com- 
piled Laws  of  Oklahoma ;  section  2  of  article 
1  of  chapter  27  of  the  Laws  of  1907-08)  to 
amounts  In  excess  of  $300.   So  much  of  that 
section  as  is  material  to  the  question  Involved 
here  Is  as  follows:  "The  county  court,  co- 
extensive with  the  county,  shall  have  orig- 
inal Jurisdiction  in  all  probate  matters,  shall 
have  concurrent  jurisdiction  with  the  district 
court  in  civil  cases  in  any  amount,  over  five 
hundred  dollars  and  not  exceeding  one  thon- 
sand  dollars,  exclusive  of  interest,  and  ex- 
clusive of  original  Jurisdiction  in  all  sums  in 
excess  of  two  hundred  dollars,  and  not  ex- 
ceeding five  hundred  dollars."   This  section, 
read  by  Itself,  gives  color  to  the  contention 
of  defendant,  though  no  opinion  Is  here 
pressed  as  to  what  would  be  its  effect  stand- 
ing alone.    But  it  must  be  read  in  connec- 
tion with  other  parts  of  the  same  act.  The 
first  section  of  the  same  act  (section  1077. 
Snyder's  Compiled  Laws;  section  1,  art.  1, 
c.  27,  of  the  Laws  of  1907-08)  Is  as  follows: 
"County  courts.  In  their  respective  counties, 
shall  have  such  jurisdiction  and  exercise  such 
powers  as  have  teen  conferred  upon  them  by 
the  Constitution  of  this  state,  and  shall  have 
such  other  jurisdiction  and  powers  as  are 
herein  conferred,  or  may  be  conferred  by 
law."    Reading  the  two  sections  together. 
It  Is  clear  that  the  Legislature  did  not  Intend 
to  restrict  or  curtail  the  county  court  of  any 
of  the  Jurisdiction  conferred  upon  it  by  the 
Constitution.   The  first  section  provides  that 
the  county  courts  should  have  anch  Jurisdic- 
tion as  had  been  conferred  by  the  Constitu- 
tion, and  ."«ucA  other  Jurisdiction  and  powers 
as  are  herein  conJerreA  or'may  be  conferred 
by  law."    This  language  indicates  that  the 
subsequent  portions  of  the  act  were  not  to 
be  construed  as  restrictive,  If  capable  of  any 
other  construction.   Section  2  of  the  act  quot- 
ed above  does  not  expressly  take  away  the 
Jurisdiction  of  the  county  court  over  amounts 
of  less  than  $200,  and  the  first  section  Indi- 
cates it  was  not  the  Intention  of  the  Legis- 
lature to  take  away  any  of  Its  Jurisdiction. 
It  follows  that  the  count;  court  of  Comanche 
county  had  Jurisdiction  of  this  action. 
The  case  shnnld  therefore  be  reversed,  with 
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dliecdoiu  to  the  lower  court  to  set  aside  the 
order  grandns  a  new  trial  and  dlamlsBing 
the  case,  and  to  reinstate  the  Judgment  ren- 
dered for  plaintiff  In  error. 

PER  OUEI^.  Adoxited  In  irtiola. 


ATCHISON,  T,  &  S.  F.  RT.  CO.  T.  LOVE 
et  aL 

(SvpRnw  Oonrt  of  Oklahoma.   Nor.  14.  1911.) 

f8yllahu9  (tf  tU  OourtJ 

Fbohibition  (J  l*>-WHmi  OBAnrBD—EIXCB- 

CISE  OF  JuniCIAL  POWIBS. 

Prohibition  is  the  proper  remedy,  where 
an  inferior  tribunal  assumes  to  exercise  judicial 
power  not  granted  b;  law,  or  is  attempting 
to  make  an  unautbonsed  application  of  judi- 
cial force,  and  the  writ  will  not  be  withheld  be- 
canse  other  concurrent  remedies  exist ;  it  not 
appearing  that  ouch  remedies  are  equally  ade- 
quate and  conveident. 

[Ed.  Note.— For  other  cases,  see  Prdiibftion, 
Cent  Dig.  i  1 ;  Dec.  Dig.  1 1.*] 

Williams,  X>  dissenting: 

Application  by  the  Atchison,  Topeka  ft 
Santa  F6  Railway  Company  for  writ  of 
prohibition  to  J.  E.  Love  and  others,  mem- 
bers of  the  Corporation  Commission,  and  the 
Oorporatlon  Commission.   Writ  granted. 

Cottlngham    &    Bledao^    for  plaintiff. 
Oharles  West,  Atty.  Grau,  and  Charles 
Moore,  AssL  Atty.  Qm^  for  defendants. 

KANE,  J.  a?hls  Is  an  original  proceeding 
in  prohibition,  praying  this  court  to  prohibit 
the  Corporation  Oommlsalon  of  the  state  and 
the  members  thereof  from  proceeding  with  the 
trial  of  the  plaintiff  upon  12  separate  and  dls< 
tlnct  citations  for  contempts  growing  ont 
of  Tiolations  of  rale  No.  10  of  order  No.  167 
of  the  Corporation  Commission,  by  charging 
storage  on  Interstate  shipments  of  freight, 
in  accordance  with  the  published  Interstate 
tariffs  of  the  plaintiff.  Rule  No.  10,  supra, 
provides  that  certain  free  time  be  glr^  the 
consignees  who  live  five  or  more  miles  from 
a  railroad  station,  and  In  the  pabllshed  In- 
terstate tariffs  of  said  plaintiff  such  free  time 
was  not  allowed,  and  the  plaintiff,  In  collect- 
ing storage  chaises,  observed  the  terms  and 
proTlslons  of  the  Interstate  tariffs,  which  ad- 
mittedly are  In  conflict  with  said  rule  No.  10. 
The  Attorney  General's  view  of  the  case  Is 
stated  In  his  brief  as  follows: 

"As  stated  In  the  return:  This  case  Is 
submitted  to  tiie  court  for  the  sole  purpose 
of  determining  whether  or  not  a  rule  regu- 
lating demurrage  charges  la  an  interference 
with  Interstate  commerce,  and.  If  so.  Is  It  a 
burden  on  Interstate  commerce  or  an  aid  to 
Interstate  commerce,  and  whether  or  not 
Congress,  tiirough  the  Interstate  Commerce 
Commission,  has  taken  Jurisdiction  of  the  sub- 
ject-matter hwetn  for  the  pnrpoee  of  r^nla- 


tion.*  The  relief  prayed  herein  is  to  prohibit 
the  State  Corporation  Commission  from  pro- 
ceeding further  with  the  trial  of  plaintiff  for 
alleged  violations  of  rule  No.  10  of  order  No. 
167  ctf  the  Commission,  relating  to  free  time 
to  consignees  living  five  miles  or  more  from 
the  railroad  station,  for  storage  charges  on 
freight,  received  by  Interstate  transportation. 
It  Is  alleged  In  the  petition,  and  admitted 
In  the  return,  that  all  of  the  storage  charges 
Involved  In  the  present  hearing  are  upon  in- 
terstate shipments,  and  that  the  charges 
are  In  accordance  with  the  schedule  and  tar- 
iffs died  by  plaintiff  with  the  Interstate  Com- 
merce Commission  in  effect  at  said  time. 

"The  congressional  enactment,  entltied'An 
act  to  regulate  commerce,'  approved  Febru- 
ary 4,  1887,  as  amended  by  Act  June  29. 
1906,  relates  only  to  interstate  commerce. 
Section  1  of  same  provides,  among  other 
things,  that  'the  term  "transportation"  shall 
Include  •  •  •  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refrigeration 
or  Icing,  storage,  and  handling  of  property 
transported.'  TJ.  S.  Comp.  St  Supp.  1909,  p. 
1149.  Section  6  of  the  same  act  requires 
every  common  carrier  doing  an  Interstate 
business  to  *file  with  the  Interstate  Com- 
merce Commission  and  print  and  keep  open 
to  public  Inspection  schedules  showing  all 
the  rates,  fares,  and  charges  for  transporta- 
tion between  different  points  on  Its  own 
route  and  between  points  ou  Its  own  route 
and  points  on  the  route  of  any  other  carrier 
by  railroad,  etc.  •  •  •  The  schedule  print- 
ed as  aforesaid  *  •  •  shall  state  separate- 
ly all  terminal  charges,  storage  charges,  icing 
charges,  etc.  •  •  •  No  carrier  shall  charge 
or  demand  or  collect  or  receive  a  greater  or 
less  or  different  compensation  for  such  trans- 
portation of  pa^engers  or  property  or  for  any 
service  In  connection  therewith  •  •  •  than 
the  rates,  fares,  and  charges  which  are  specl- 
Qed  In  the  tariff  filed  and  In  effect  at  the  time.* 
Section  10  of  the  same  act  prescribes  severe 
penalties  for  a  violation  of  any  of  the  fore- 
going provisions.  It  must  be  conceded,  from 
the  provisions  cited,  that  storage  charges  on 
Interstate  shipments  of  freight  are  Incidental 
to  and  a  part  of  the  transportation  of  inter- 
state commerce,  and  that  Congress,  through 
the  Interstate  Commerce  Commisslon>  has 
taken  jurisdiction  of  the  regulation  of  stor* 
age  charges  on  tuterstate  shipments  of 
freight,  such  as  are  Involved  here,  thus  de- 
priving the  state  of  such  Jurisdiction.  The 
other  branch  of  the  Inquiry,  as  to  whether 
such  storage  charges  are  a  burden  Jipon,  or 
an  aid  to,  interstate  commerce,  seems  to 
have  been  answered  by  this  court  by  the 
first  paragraph  of  the  syllabus  in  the  case 
of  St  Louis  &  San  Francisco  R.  R.  Co.  v. 
State  et  al.,  26  Okl.  62  [107  Pac.  929,  30  L.  R. 
A.  (N.  S.)  137],  in  which  It  Is  held  that  the 
same  Interferes  with  and  imposes  npon  In- 
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tentato  commerce  an  tmreasonabte  burden.' 
Tbe  Attorney  Goieral  concedes  tliat  the  stor- 
age charges  inTolred  berein  ax*  xegulated  as 
provided  in  tbe  act  of  CSongiesa  referred  to, 
and  over  wblcb  the  State  Corporation  Com- 
mission has  no  Jurisdiction  or  control,  and 
that  role  10  of  order  No.  167  of  tbe  Commis- 
sion la  Ineffectoal  upon  wtalch  to  predicate 
penalties  In  revolation  of  interstate  ctnn- 
merce." 

Adopting  the  Tlew  of  tbe  Attorney  Gai- 
eral,  which  we  think  is  correct,  it  follows 
that  the  writ  ought  to  Issue.  It  clearly  ap- 
pears that  the  Corporation  Commission  Is 
without  Jurisdiction  In  tbe  premises,  and  no 
reason  has  been  called  to  our  attention,  nor 
do  we  know  of  any,  why  it  should  be  permit- 
ted to  conttQue  to  issue  citations  for  con- 
tempt in  that  class  of  cases  in  tbe  face  of 
the  adverse  opinion  of  the  Attorn^  General, 
its  constitutional  legal  adviser  and  tbe  Judi- 
cial determination  of  the  court  having  ap- 
pellate Jurisdiction  over  the  commission.  No 
adequate  remedy  exists  by  appeal  or  other- 
wise for  the  protection  of  the  plaintiff 
against  lepeAteA  and  continued  citations  Is- 
sued against  it  tor  violations  of  a  rule 
which  has  been  adjudged  by  this  court 
to  be  in  confiict  with  the  federal  Constl- 
tuthm  in  so  far  as  it  relates  to  interstate 
shipments.  The  relief  sought  here  is  not 
against  an  individual,  isolated  proceeding, 
but  against  contlnaona  proceedings,  12  ot 
which  were  in  progress  at  one  and  the  same 
tlma  Aside  from  the  great  hardship  these 
unwarranted  proceedings  entail  upon  the 
plaintiff,  they  are  also  an  Injustice  to  the 
people  who  patronise  this  transportation 
company,  for  iqMm  them  finally  will  tall  the 
great  erpoise  growing  out  of  that  class  of 
litigatlcm.  Common  carriws  of  necessity  de- 
pend upon  the  patronizing  public  for  their 
divldrads,  'and  every  dollar  OEpended  in 
needless  litlgati«m  is  Just  that  math  at  an 
addltlcmal  bnrdra  upon  the  peajiHo. 

The  question  of  the  adequacy  of  an  ap> 
peal  Is  not  urged  by  tbe  Attomf^  Ooieral ; 
but  apropos  to  that  question,  and  the  idiase 
of  the  case  Just  under  discussion,  we  quote 
from  the  (vlnl<m  of  Mr.  Justice  Borouan,  in 
the  case  of  People  ex  reL  Pierce  v.  Garrlng- 
ton,  Com'r.  6  Utah,  531,  17  Pac.  739:  "It  Is 
said  that  the  applicant  has  a  complete  reme- 
dy by  way  of  appeal.  An  appeal  could  only 
be  resorted  to  after  Jnd^nent  It  would  not 
prevent  the  unjust  proceeding  prior  there- 
to, the  expense  vexation,  and  annoyance  of 
trial,  and  an  an>eal  wouis  mtfiject  tbe  appli- 
cant to  tbe  necessity  ot  taking  all  tbe  pre> 
limlnary  steps  tber^or,  giving  undertaking, 
etc.,  or  of  going  to  Jail  U  unable  to  give  the 
appeal  bond;  and  he  would  be  required  to 
follow  the  case  into  the  district  court,  and 
take  steps  there  for  defense  against  tbe  pro- 
ceeding. WhOL  he  sbonld  reach  the  district 
court,  he  would  find  that  be  could  not  have 


the  issues  heard  and  determined  there  upon 
which  he  was  tried  and  condemned  by  the 
commissioner.  The  only  question  there  to 
be  settled  would  be  that  the  commissioner 
was  acting  without  authority,  and  that  the 
proceedings  should  be  ilinmiiui^.  Such  would 
not  be  an  adequate  remedy  for  tbe  vexa- 
tions, expense,  and  probably  damagiug  trial 
through  which  he  had,  against  his  will,  been 
forced.  It  is  said  that  the  applicant  has  am- 
ple remedy  by  way  of  certiorari;  but  cer> 
tlororl,  like  appeal,  has  no  effect  until  afttf 
action  has  been  bad  by  the  commissioner. 
A  certiorari  can  only  be  Issued  what  tbe  Iih 
ferlor  court  'lias  exceeded'  Its  Jurisdiction. 
It  looks  to  the  past,  and  not  to  the  f  atursu 
It  then  would  not  prevent  the  111^1  proceed- 
ings that  should  follow.  The  writ  of  prohi- 
bition is  preventive,  and  not  remedial,  in  ita 
nature,  and  therefore  is  the  appropriate  writ 
to  arrest  the  unauthorised  proceeding,  prior 
to  Judgment,  as  well  as  after  It,  always, 
however,  looking  to  the  future^  and  not  to 
tbe  past"  In  EUis  et  aL  v.  Elkin  et  al^ 
130  Uo.  90,  SO  S.  W.  888,  it  Is  held:  «*A  writ 
of  prohibition  will  not  be  withheld  because 
other  concurrent  remedies  exist;  it  not  ap- 
pearing that  such  remedies  ■  are  equally 
effective  and  convenient.** 

Writs  of  prohibition  were  recently  Issued 
by  this  court  against  tbe  Corporation  Com- 
mission In  St  L.  &  B.  F.  By.  Co-  Love 
et  aL,  118  Pac  2S9^  and  A.,  T.  &  S.  r.  By. 
Co.  T.  Coiporatton  CommissUm  et  aL,  IIS 
Paa  28S,  not  yet  ofltdally  reported,  and 
agataist  tribunals  of  purely  Judicial  <^arao 
ter  in  HaskeU  v.  Huston,  21  OkL  782, 97  Paa 
982,  and  Evans  r.  Willis,  Co.  Judge,  22  Okl. 
810,  97  Pac.  1017,  19  li.  B.  A.  (N.  S.)  lOSa 
In  the  former  case  It  was  held:  "StohiM- 
tira  Is  the  propw  ronedy  whore  an  Infraior 
court  assumes  to  exercise  Judicial  power  not 
granted  by  law,  or  la  atteuiptlBg  to  make  an 
excessive  and  unauthorized  application  of  Ju- 
dicial force  In  a  cause  otherwise  properly  cog- 
nizable by  it"  No  legitimate  irarpose  can 
be  conserved  ^  sending  this  plaintiff  back 
to  the  Conwration  Conmilssion  to  defend 
against  a  dozen  different  proceedings,  all  of 
which  are  confossedly  not  within  its  Juris- 
<Uction. 

The  interest  of  tiie  states  as  w^l  as  the  In- 
terest of  the  plaintiff,  requires  a  settlemoat 
of  the  question  here  Involved,  and  the  writ 
prayed  for  is  accordingly  granted.  All  the 
Justices  concur,  except  WILLIAMS^  J.,  wlw 
dissents. 


ST.  LOUIS  BUTTON  CO.  v.  MAKTIN. 
(Sfipreme  Court  of  OUaboma.   Jan.  10.  1911.) 

(SvllaImM  by  Ue  Court.) 
Salks  (I  363*)  — Acnon  tob  Pbxcs— Sinm- 

CIBNCT  07  EVIDENCB. 

EMdence  examined,  and  Md  sufficient  to 
require  the  can  to  be  submitted  to  tbe  jury,  and 
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that  defendant't  donnmr  thereto  was  Improp* 
edy  BTUtalDed. 

[Ed.  Note.— For  other  cam,  see  Salee,  De& 
Dig.  1 868.*] 

Erw  from  Pottawatcnnle  Gounty,  Oonrt; 
B.  D.  Reaaor,  Judge. 

Action  by  the  St  Looia  Button  Company 
against  Stephen  M.  Martin.  Jadgmmt  for 
defmdant^  and  plalntifl  brings  error.  Be- 
T«raed  and  remanded. 

Paul  F.  Cooper,  for  plaintiff  in  error.  B. 
B.  Blakeney,  J.  H.  Maxey.  and  C.  J.  Benson, 
for  defendant  in  enror. 

HATES,  J.  FlalntlfC  In  errw,  herein  re- 
ferred to  aa  plalntUt,  bronght  this  aolt  In 
the  court  below  against  tefendant  in  error, 
herein  referred  to  as  defendant,  to  recover 
on  an  oral  contract  entered.  Into  between 
them  at  the  oflBce  of  plaintiff  in  St  Louis, 
Mo.,  on  NoTonber  fr,  1907.  A  demurrer  to 
plaljiturs  evidence  was  Buatalned  by  the  trial 
court,  and  Judgment  rendered  thereon  in  ftt- 
Tor  of  defendant  to  review  which  tills  pro- 
ceeding Is  prosecuted. 

Tile  evidence  establishes  that  on  Movember 
8, 1907,  the  O^ndant  called  at  the  office  of 
Iflalntlff  In  6t  Louis,  and  entered  Into  an 
oral  agreement  with  it  to  have  It  mannfhctnre 
for  him  9,000  comhlnatUm  cellnlold,  metal, 
and  ribbon  badges,  to  be  used  at  the  Inaugura- 
tion of  the  state  of  Oklahoma  at  Guthrie  on 
November  16, 1907.  The  price  agreed  upon  for 
the  badges  was  the  sum  of  $246.  At  the  time 
the  order  was  placed,  plalntUTs  manager  stat> 
ed  to  defen^nt  that  tibe  terms  were  cash,  and 
that  plaintiff  would  expect  payment  in  fall 
from  him  at  once  before  making  vjf  the 
goods.  In  answer  tbereto  defendant  replied 
that  he  was  good  for  tin  mon^,  and  that 
Coffin  &  Lambard,  who  were  backing  blm, 
were  good  for  the  money,  and  that  Coffin  & 
Ijuttbard  wwe  **well  rated  In  Dun's."  Plaln- 
tUTs manager  taHA  defmdant  that  If  that 
ststonent  was  true,  he  would  accept  a  check 
for  one-half  of  the  price  of  the  bad^s,  and 
would  draw  through  a  bank  for  the  balance. 
D^endant  then  gave  to  plaintiff  his  check 
drawn  on  the  Bank  of  Commerce  of  Shawnee 
for  the  sum  at  $122.60.  The  badges  were  to 
be  omslgned  to  Coffin  &  Lambard  at  Shaw- 
nee* Okl.  Flaintifl  was  also  to  prepay  the 
expoise  of  shipping,  including  freight,  and 
the  amoant  thereof  was  to  be  repaid  to  it  by 
defendant  Defendant  at  the  time  of  giving 
the  order  stated  that  be  would  like  to  have 
all  the  badges  shipped  on  Monday,  the  lltii 
day  of  November,  if  possible;  bnt  he  was  in- 
formed by  plaintiff's  manager  that,  on  ac- 
count of  not  having  the  badges  In  stock  and 
thdr  having  to  be  manufactured,  it  would  be 
impossible  for  plaintiff  to  tarn  out  the  com- 
plete order  and  ahlp  them  by  tiiat  date,  but 
that  plaintiff  would  do  the  best  It  could  and 
hoped  to  ship  a  part  of  them  on  Monday  the 
lltb  and  the  balance  on  the  day  following 


the  first  shipment;  that  no  agreement  was 
made  that  the  goods  should  be  delivered  to 
d^^Kidant  on  any  definite  date,  or  as  to  when 
shipment  would  be  made,  except  that  plain- 
tiff agreed  to  hurry  the  order  as  much  as 
pos^ble.  and  hoped  to  be  able  to  ship  in  the 
manner  and  at  the  time  above  mentioned. 
As  soon  as. the  ordw  was  placed,  plaintiff 
immediately  began  the  work  of  manufactur- 
ing the  badges;  and  on  Tuesday,  tiie  12th 
day  of  November,  3,000  of  the  baj^ies  were 
shipped  by  It  C.  O.  D.  to  Coffin  &  lambard  at 
Shawnee,  OkL  On  the  18th  day  of  Novem- 
ber plaintiff  was  Informed  that  the  dieck  glv- 
m  to  it  by  defoidant,  which  had  been  by  them 
sent  forward  for  collectI<ni,  had  been  refused 
payment  by  the  bank  on  which  it  was  drawn. 
Upon  rec^t  of  this  Informatlm,  plalntifl 
directed  that  the  check  be  protested,  whldi 
was  done  <»i  the  14th  by  the  drawee  for  want 
of  funds.  Upon  receipt  of  the  notice  that  the 
check  had  not  been  paid  by  the  drawee,  plain- 
tiff wired  the  agent  of  the  express  company 
at  Shawnee  to  raise  the  C.  O.  D.  on  the  first 
shipment  of  badges  that  had  gone  forward 
on  the  13th  to  the  full  amount  of  tlie  order  In 
the  sum  of  $246  and  chai^.  The  remainder 
of  the  badges  were  shipped  by  express,  cOn- 
signed  to  the  same  firm  on  November  ISth. 
Defendant  refdsed  to  receive  the  first  ship- 
ment aa  its  arrlv^  but  wired  to  xOalntlff 
that  hla  chedc  had  been  protested  mistake; 
ttiat  he  reused  to  acc^  the  shipment  unless 
the  C  O.  D.  condition  was  released;  that  if 
plaintiff  would  drew  on  him  and  release  the 
consignment,  he  would  accept  the  goods.  This 
plalntifl  refused  to  do,  and  defendant  has 
refused  to  accept  tiie  goods  or  to  pay  for 
sam^  and  they  are  now  In  the  e^qiress  ofiice 
at  Shawnee.  . 

Defendant  contends  that  the  dmnurrer  to 
plaintiff's  evidence  was  properly  sustained, 
for  the  reason  that  it  showed  a  breach  of  the 
contoact  on  plaintiff's  part,  which  relieved 
and  discharged  defendant  from  accepting  the 
goods,  fn  that  the  goods  were  shipped  C.  O. 
D.  Instead  of  open;  also,  that  the  evidence 
failed  to  show  what  damage,  if  any,  plalntifl 
suffered  by  reason  of  defendant's  failure  to 
accept  and  pay  for  the  goods. 

Some  of  the  assignments  complain  of  the 
reJecUw  of  certain  testimmy  oflraedt  but 
they  are  without  merit  The  principal  ques- 
tion in  this  easels:  Was  tile  refusal  of  plain- 
tiff to  deliver  the  goods  without  payment  of 
the  purchase  price  such  violation  of  plain- 
tiff's conbract  as  to  release  dcEfendant?  We 
think  not  There  was  nothing  said  between 
the  parties  as  to  Aether  the  goods  should  be 
shipped  opoi  or  upon  bill  of  lading,  with  dnft 
attached.  We  think,  bowevw.  it  Is  apparent 
from  the  imtire  transaction  that  it  was  in- 
tended by  the  parties  that  it  should  be  a  cash 
transaction,  and  full  paymoit  of  the  pur- 
chase price  should  be  made  by  tiie  time  of 
the  delivery  of  the  goods.    No  credit  was 
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acbed  or  etven.  plaintiff  at  first  demaiided 
tiiat  the  entire  pnrchaBe  price  be  paid  In  ad- 
vance b^ore  the  work  of  manntectnrlng  the 
badges  was  began;  but,  npon  being  aaeiired 
by  defendant  that  botb  he  and  the  con- 
signee were  revonsible,  It  was  agreed  that 
one  half  of  the  amount  shoold  be  paid  In  ad- 
vance, which  was  done  with  the  check  given 
by  defendant,  and  the  other  half  was  to  be 
paid  upon  draft  drawn  by  plaintiff.  In  the 
absence  of  any  stlpnlntlon  to  the  contrary, 
a  cash  sale  la  generally  presumed  to  have 
been  contemplated  by  the  parties.  In  the 
Instant  case  we  are  not  left  entirely  to  pre- 
sumption as  to  the  Intentions  of  the  parties, 
for  the  undisputed  testimony  Is  that  one-half 
was  to  be  paid  In  advance,  and  there  can  be 
but  little.  If  any,  doubt  as  to  the  intention 
of  the  parties  as  to  the  other  half.  The  only 
difference  ever  existing  between  Oiem  at  any 
time  as  to  the  terms  of  the  sale  was  as  to 
whether  the  entire  amount  should  be  paid 
before  any  of  the  articles  were  begun  to  be 
manufactured,  or  whether  paid  In  the  man- 
ner agreed  npon.  When  defendant  gave  bis 
check  for  one-half  of  the  purchase  price, 
there  was  an  Implied  agreement  and  repre- 
sentation on  his  part  that  the  check  would  be 
paid  when  presented  to  the  bi^k  upon  which 
it  was  drawn,  and  that  his  check  was  equiv- 
alent to  the  cash.  But  It  was  never  paid, 
because  he  had  60  flmds  at  the  bank  with 
whldi  to  pay  it  There  was  therefore  a  vio- 
lation by  him  on  his  part  of  the  contract 
from  the  date  It  was  entered  Into;  and,  be- 
fore the  time  had  arrived  for  idalntlff  to 
pa^rm  in  full  its  part  of  the  contract  by 
delivering  the  badges  to  defendant,  defend- 
ant had  put  himself  in  de&nlt,  and  by  breach 
of  his  contract  bad  relieved  lAaintlfl  from 
the  necessity  of  offering  to  deliver  In  order  to 
entitle  It  to  recover  any  damages  it  may  have 
sustained  by  reason  of  defenduifn  breach  of 
his  contract  Serlbner  &  Co.  t.  Schenkel,  128 
Cal.  2S0.  60  Fac;  860;  Lewis  v.  Graft  39  Or. 
306, 64  Fae.  800.  If  the  check  had  been  paid, 
plaintiff  would  have  been  entitled  to  paymrat 
of  the  balance  on  the  purchase  price  whoi  It 
delivered  tbe  badges.  This  wonld  have  been 
the  case  if  no  agxeement  la  reference  thereto 
had  been  made.  In  Falmer  v.  Hand.  13 
Johns.  (N.  T.)  434,  7  Am.  Dec.  802,  the  court 
stated:  "Whoi  goods  are  scdd  to  be  delivered 
by  the  vendor  without  any  stipulation  for 
credit  It  Is  bis  right  to  demand  payment  Im- 
medlat^y  upon  their  delivery.  The  paymait 
being  refused,  he  may  reclaim  the  goods.  Or- 
dinarily this  right  to  reclaim  should  be  exer- 
cised promptly  after  refusal  of  payment." 

To  require  a  vendor  under  the  circum- 
stances in  the  case  at  bar  to  make  an  uncon- 
ditional offer  of  delivery  to  a  purchaser  who 
has  already  violated  his  contract  to  pay  part 
of  tbe  purchase  price  In  advance  Is  to  enable 
irresponsible  purchasers  to  secure  the  proper- 
ty of  the  vendor,  and  place  It  In  their  power  to 


Immediately  transfer  It  to  some  bmocent  pur- 
diaser,  and  thereby  destroy  all  dunoe  of  tbe 
vendor  to  secure  paym«it  for  his  pnqierly  or 
to  secure  a  return  of  the  property. 

It  is  also  Insisted  thst  the  evidence  falls  to 
show  what  amount  of  damages,  if  any,  plain- 
tiff has  snstahied.  The  testimony  of  platan 
tiff  upon  that  point  ms  to  tbe  effect  that  the 
badges  were  manuftictnred  fOr  a  special  oc- 
casion, and  that,  after  defmdant  refused  to 
take  fhem,  they  were  practically  valueleeB, 
and  that  plaintiff  could  not  use  them  for  any- 
thing else.  We  think  this  evldmce  was 
equivalent  to  saying  that  they  were  without 
any  value;  or,  at  least,  we  cannot  say  that 
auch  would  not  be  a  reasonable  inference 
from  It 

The  judgment  of  the  trial  court  Is  accord- 
ingly reversed,  and  the  cause  remanded.  AU 
the  Justices  omcnr. 


UcNABB  et  ux.  V.  HUNT  et  oL 
(Supreme  Court  of  Oklahoma.   Jan.  1(K  lOllO 

fSvUa&M  iv  the  Court.) 
FaiNCIPAZ.  AKD  AOINT  (%  2(*)— AOTHOBITT  OF 

AoENT— Collections — Evzdehcs  —  Qms- 

TION  FOB  JUBT. 

Where,  to  a  suit  by  M.  and  wife,  Uie  mort- 
gagors, against  H.  and  S.,  the  mortgagee,  for 
an  accoiinting  and  to  have  api>lied  la  payment 
of  the  mortgage  debt  certain  moneys  collected 
and  retained  by  H.  as  agent  for  S.  derived 
from  sales  of  part  of  the  mortgaged  property, 
H,  defaulted  and  S.  denied  toe  agency  and 
by  cross-petition  sued  to  foreclose,  mI4,  after 
examination,  that  plaintUTs  evidence  was  saf- 
ficient  to  take  the  issue  of  agency  to  tbe  jury. 

[Ed.  Note.— For  other  casai,  see  Principal 
and  Agent,  Cent  Dig.  H  722.  728;  Dec.  Dig.  i 
24.*] 

Error  from  District  Court,  <Klaboma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  Charles  A.  McNabb  and  Callle  L. 
McNabb,  his  wife,  against  John  W.  Hunt 
and  D.  F.  Sawyer.  Judgment  for  defoidant 
Sawyer,  and  plainttdta  brli^  error.  Reversed 
and  remanded. 

William  L.  McCann,  for  plalntUb  In  wror. 
C.  W.  Stringer,  for  defoidants  in  error. 

TURNER,  J.  To  a  suit  by  Charles  A.  Mc- 
Nabb and  Callle  L.  McNabb,  his  wife,  plain- 
tiffs In  error,  against  John  W.  Hunt  and  D. 
F.  Sawyer,  defendants  in  error,  in  the  dis- 
trict court  of  (Mdahuma  county  for  an  ac- 
conntlng  of  all  the  moneys,  proceeds  of  sales 
of  part  of  certain  mortgaged  property,  collect 
ed  and  retained  by  said  Hunt  as  ag^t  for 
safd  Sawyer,  and  to  have  tbe  same  applied,  as 
agreed.  In  payment  of  the  debt  secured  by 
mortgage  thereon,  made,  executed,  and  de> 
Urered  by  them  to  Hunt  and  by  him  on  the 
same  date  transferred  to  said  Sawyer,  who 
furnished  the  money  thereby  secured,  after 
default  against  Hunt  who  had  absconded. 
Sawyer,  for  answer,  In  effect  denied  that 
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Hunt  was  acting  as  hiB  agent  In  tlie  premises 
and  In  receiving  the  money  sought  to  be 
accounted  for.  and  filed  hla  crosa-petltion 
to  foreclose  said  mortgage.  After  Issue  Join- 
ed, there  was  trial  to  a  Jury,  which  resulted 
In  Judgment  for  Sawyer  pursuant  to  the 
prayer  of  bis  cross-petition,  and  plaintiffs 
bring  the  case  here.  At  the  close  of  plain- 
tiffs' testimony.  Sawyer  demurred  to  the  evi- 
dence, which  was  sustained  on  the  ground 
that  the  same  was  Insufficient  to  take  the 
case  to  the  Jury  on  the  issue  of  agency;  that 
iB,  on  the  Issue  of  whether  or  not  Hunt  was 
acting  as  the  agent  of  Sawyer  In  collecting, 
retaining,  and  falling  to  apidy,  as  agreed, 
the  moneys  In  question.  This  Is  assUcned 
for  error. 

On  this  point  the'  testimony  discloses: 
That  on  March  2D,  1902,  plaintiffs  In  error 
were  the  owners  of  a  homestead  of  160  acres 
of  land  In  Oklahoma  county.  That  on  said 
day  they  borrowed  of  said  Hunt,  as  attorney 
and  loan  broker  in  Oklahoma  City,  (4,000,  ex- 
ecuting their  note  therefor,  due  S  years  after 
date  with  7  per  cent  Interest  per  annum,  pay- 
able to  him  at  his  office  In  said  city,  and  se- 
cured the  same  by  mortgage  on  said  land. 
That  he  on  the  same  day  assigned  the  same 
by  written  transfer  to  Sawyer,  who  resided 
in  Iowa,  the  same  being  recorded  In  said 
county  after  this  suit  was  brought  Tbat 
on  September  20, 1902,  $140  Interest  for  the 
first  six  months  was  paid  by  the  McNabbs  to 
Hunt  when  due,  they  knowing  by  tbat  time 
be  was  acting  as  agent  for  Sawyer,  who  at 
no  time  notified  them  to  pay  any  other  per- 
son. That  about  December,  1902,  Sawyer 
for  the  first  time  met  McNabb  In  Hunt's 
office  in  Oklahoma  City,  where  Sawyer  and 
wife  were  visiting  Hunt's  famOy,  and  a  day 
or  two  later  the  Sawyers  and  Hunts  visited 
the  SfcNabbs  on  the  land  In  question.  That 
while  there  Sawyer  said  to  McNabb  he  bad 
been  Informed  by  Hunt  tbat  probably  Mc- 
Nabb would  want  to  Increase  the  amount 
of  the  loan,  whereupon  Mti!iabb  replied.  In 
substance,  tbat  he  Iiad  talked  with  Hunt  con- 
cerning tbe  matter,  but  had  decided  not  to 
do  so  but  to  sell  off  a  part  or  all  of  the  place, 
if  necessary  to  clear  up  the  indebtedness. 
That  to  the  Inquiry  from  Sawyer  whether  he 
bad  any  offers  on  tbe  place  McNabb  answer- 
ed that  he  had  been  offered  $9,000,  where- 
upon Sawyer  replied:  "Whenever  you  want 
to  give  this  place  away  for  $9,000,  you  Just 
tell  John  (referring  to  Hunt),  and  John  will 
give  you  the  money  for  me."  Concerning 
this  conversation,  McNabb  further  testified: 
"Ihiring  the  time  we  were  talking  of  selling 
a  portion  or  all  of  tbe  place,  be  asked  me 
which  I  preferred  to  do,  or  which  I  thought 
I  would  do  with  reference  to  the  sale,  and 
I  told  him  I  did  not  care  to  dispose  of  all 
tbe  place,  if  I  could  help  It;  I  thought  it 
would)  enhance  In  value,  and  that  I  would 
probably  sell  a  portion  of  it.  He  then  said: 
'Wbraerer  you  get  ready  to  dispose  of  the 


place,  or  any  ijart  of  It,  Just  make  your  ar- 
rangements with  John  (referring  to  Hunt, 
who  was  present),  and  everything  will  be 
the  same  as  If  you  were  transacting  the 
business  wltb  me  directly.' "  That,  relying 
thereon,  the  McNabbs  and  Hunt  on  March  16, 
1903,  entered  into  a  contract  In  writing 
wherein  It  was  recited  that  whereas  the 
McNabbs  had  that  day  deeded  to  Hunt  a 
portion  of  the  mortgaged  land  (80  acres,  de- 
scribing it).  It  was  agreed  that  Hunt  have 
the  same  platted  In  five-acre  lots  wltbln  a 
reasonable  time,  and  sold  to  the  best  advan- 
tage, and  tbe  proceeds  derived  from  said  sale 
be  applied  (1)  In  payment  of  the  expense  of 
said  platting  and  sale,  (2)  In  payment  of  a 
$500  note  signed  by  tbe  McNabbs,  and  (3)  in 
payment  of  said  mortgage  debt;  the  balance, 
If  any  to  be  turned  over  to  the  McNabbs. 
That  pursuant  to  said  agreement  said  land 
was  so  platted  and  lots  sold  by  Hxmt  to  the 
amount  of  $4,895.33,  which,  less  expense  of 
$1,716.76,  left  net  proceeds  In  his  hands, 
$3,179.38.  Tbus  matters  stood  about  Novem- 
ber 1,  1003,  a  short  time  prior  to  which 
Sawyer  again  appeared  In  Oklahoma  Olty 
and  visited  at  Hunt's  home.  There  McNabb 
saw  and  asked  him  If  he  could  not  set  an 
hour  when  tbe  three  might  get  together  In 
Hunt's  office  and  go  over  th^r  affairs  and 
ascertain  how  McNabb  stood  with  reference 
to  the  indebtedness  in  question  and  the  num- 
ber of  lots  that  had  been  sold  and  what  had 
been  realized  on  them.  To  this  Sawyer  said 
be  would  be  g^ad  to  meet  tbe  other  two  and 
go  over  the  matter.  He  said,  "John  tdls  me 
you  have  sold  sevwal  of  the  lots."  McNabb 
said:  "Yes,  several  sold,  but  very  little  actual 
money  realized.  There  Is  quite  a  number  of 
notes  falling  due  right  along  and  It  will  be 
some  months  before  we  realise  on  them." 
At  tbat  time  Sawyer  set  the  hour  of  meeting 
at  10  o'clock  that  morning  In  Hunt's  office, 
at  which  time  the  McNabbs  were  there. 
That  after  waiting  some  time  Sawyer  came, 
but  soon  left  saying  he  had  other  bustQess 
to  look  after,  and  deferred  the  matter  in- 
definitely and  walked  out  and  left  the  dty 
that  same  day.  In  reply  to  a  letter  concern- 
ing the  matter.  Sawyer  wrote:  "Iowa  City, 
April  16,  1004.  Mr.  C.  A.  McNabb,  St  Louis, 
Mo. — Dear  Sir:  Your  favor  of  tbe  10th  Inst 
received.  Replying  to  your  inquiry  as  to 
bow  much  has  been  paid  on  your  note  of 
$4,000  held,  etc.  Tbe  Interest  has  been  paid, 
but  nothing  on  the  notes.  I  have  Just  had 
this  matter  up  with  Mr.  Hunt  having  learn- 
ed In  a  roundabout  way  that  a  considerable 
amount  of  the  160  acree  had  been  sold  and 
nothing  paid  to  me.  I  wrote  to  him,  'Hunt' 
(or  a  full  detailed  accounting  of  the  matter. 
In  reply,  Mr.  Hunt  informs  me  that  3S  acres 
have  been  sold — also  $2,000  of  the  money 
received  from  the  sale  is  unpaid — will  be  due 
October  next  I  knew  nothing  of  this,  and 
am  very  much  surprised  that  yon  don't 
know  all  about  this  whole  deal,  as  it  Is  cer- 
tainly important  to  you.  I  also  notified  Mr 
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Hunt  tbat  no  more  sales  could  be  made  un- 
less tbe  moD^  from  the  sale  were  Indorsed 
on  *Youi'  notes.  I  also  said  to  Mr.  Hunt 
tbat  I  wonld  accept  my  moner  'at  any  time 
I  wrote.*  In  rqtly,  Mr.  Hnnt  wrote  me  tbat 
as  your  motber  was  vwy  sick  be  didn't  care 
to  take  the  matter  up  on  that  account,  so 
it  was  decided  to  let  the  matter  rest  for  tbe 
presoit— bnt  why  do  yon  not  know  fliat 
nothing  has  ever  been  paid  on  your  notes? 
Did  yon  think  there  bad?  Yours  truly,  D.  F. 
Sawyer." 

The  asslpunent  of  tbe  paper  in  question 
was  made  by  Hnnt  to  Sawyer  without  re- 
course and  was  recovered  after  Hnnt  had 
gone  not  to  rrtnm,  <m  which  day  some  20 
other  asslgnmraitB  eTldendng  loans  secured 
by  notes  and  mortgages .  made  by  Hnnt  to 
Sawyer  went  to  record  ia  tbat  county.  As 
to  the  course  of  dealing  between  Hunt  and 
Sawyer,  the  record  discloses  tbat  Bunt  col- 
lected interest  and  principal  on  saU  loans 
for  Sawyer,  for  which  the  borrows  were 
credited  on  final  settlement  with  Sawyer; 
tliat  on  a  loan  thus  made  to  one  Brlssey  tbe 
arrangement  for  paying  the  mortgage  debt 
by  sale  of  the  property  was  similar  to  tbe 
one  In  qnestlon.  which  arrangement  was 
known  to  and  approved  by  Sawyer,  and  pay- 
ment was  made  to  Hunt  under  his  direction 
and  the  mortgage  released  by  bim  when  thus 
paid.  With  reference  to  a  loan  to  one  Grif- 
fith in  1902,  tbe  tratimony  discloses  tbat  Hnnt 
told  OrlflBth  In  the  presence  of  Sawyer  tbat 
Sawyer  was  the  man  whom  he  was  getting 
a  loan  of  $5,000  from;  that  Sawyer  approved 
the  security,  directed  Hunt  to  make  the  loan, 
which  was  done,  and  the  mortgage  taken 
thereon  In  the  name  of  Hunt,  to  whom  in- 
terest was  afterwards  paid,  for  which  Grif- 
fith got  credit 

The  witness  Ghlnn  testified  that  In  1902 
he  made  a  loan  of  fl,600,  gave  a  note  and 
mortgage  to  Hunt,  and  met  Sawyer  In  Hunt's 
office  at  the  time  of  the  transaction;  that 
he  had  a  conversation  with  him  about  a 
year  later  concerning  the  loan ;  that  he  made 
Intere8t>>.payment8  to  Hunt  and  received  cred- 
its therefor;  tbat  later  he  had  a  settlement 
with  Sawyer's  lawyer;  that  Sawyer  spoke 
of  Hunt  having  beaten  him  out  of  a  lot  of 
money;  and  that  witness  exlilblted  receipts 
or  coupon  interest  notes  for  payments  made 
to  Hunt  for  Sawyer,  and  was  also  credited 
therefor  on  the  mortgage  debt 

While  it  Is  a  general  rule  that  one  paying 
to  an  agent  the  amount  dae  upon  wrltt^  se- 
curities when  tbe  agent  does  not  have  the 
paper  In  his  possession  does  so  at  his  peril 
(Hslnes  V.  Fohlmann,  2S  N,  J.  Eq.  179;  Smith 
V.  Kldd,  68  N.  T.  130,  23  Am.  Rep.  157;  Wil- 
liams V.  Walker,  2  Sandf.  Ch.  [N.  Y.]  826 ; 
Jones  on  Mortgages,  |  964),  and  it  has  often 
been  held  that  authority  to  an  agent  to  re- 
ceive the  interest  on  such  security  does  not 
authorize  one  to  pay  him  the  principal  (Jones 
on  Mortgages,  I  964;  Fisher  y.  SchUler.  60 
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Iowa,  499 ;  Draper  v.  Rloe,  W  Iowa,  114  7 
N.  W.  624,  8  N.  W.  797,  41  Am.  Bep.  88),  tbe 
general  rule  and  nceptlon  Hiereto  is  tbns 
stated  Iqr  Mr.  Jnstlce '  Dillon  in  Tappan  v. 
Morsonan,  18  Iowa,  600:  "So  that  It  may  be 
laid  down  as  a  genursl  mle  that,  if  a  debtor 
owing  moncv  on  a  written  security  pays  to  or 
settles  with  another  as  an  agmt,  it  is  his 
duty,  at  his  peril,  to  see  that  the  person  thus 
paid  or  settled  with  is  in  possession  of  the 
security.  If  not  thna  to  possession,  tbe  drtrtw 
must  show  tbat  the  pensm  to  whom  he  pays 
or  irttb  whoni  he  settles  has  speelal  author* 
tty,  or  has  twen  represented  by  tiie  creditor 
to  have  such  authority,  although  tot  some 
reason  not  In  possession  of  tbe  security." 
Spenc^  Resp.,  Pl^r  et  tol,  App.,  107 
Wis.  463,  88  M.  W.  600;  Mediem  on  Ajgrncj, 
I  873. 

Apidylng  this  rule  and  exception  to-  the 
facts  herein,  the  tjuestion  Is:  Did  Sawyer, 
in  the  scheme  of  tbe  platting  and  sale  of  the 
lots,  bold  Hnnt  out  to  tbe  McNal^  as  liia 
agmt,  and  were  the  McNabbs  deeelved  Iqr 
appearances  thus  hrot^^t  about  and  induced 
to  part  with  the  mon^  derived  from  tbe 
sale  of  the  lota  to  Hunt  by  reason  of  any 
act  of  Sawyer?  If  so.  It  might  be  fttlrly 
Inferred  tliat  Hunt  was  actliv  as  tbe  Hgeaat 
of  Sawyer,  who  is  ^rgeable  with  the  amount 
of  his  peculation  and  must  account  Uiere- 
for;  otherwise,  not  Or  if  from  tlie  facts, 
which  are  undisputed,  reasonable  men  might 
draw  dltTerent  conclusions,  Oie  qnesti4»i  is 
one  for  the  Jury,  and  tbe  court  erred  In  tak- 
ing it  from  tbem.  The  testimony  Is  undis- 
puted that  about  December,  1902,  while  on 
a  visit  to  Hun^B  home,  wtiera  he  met  tlie  Mc> 
Nabbs,  Sawyer  was  toformed  of  McNabb's 
desire  to  liquidate  tlie  debt  by  seUing  off  a 
part  or  all  of  tlie  place.  As  to  selling  It  all. 
Sawyer,  in  effect,  offered  to  give  therefor 
through  Hunt  $9,000,  and  to  the  su^estlon 
of  McNabb  to  sell  a  portion  of  it  he  replied: 
"Whenever  you  get  ready  to  dispose  of  the 
place,  or  any  part  of  It,  Just  make  your  ar^ 
rangemente  with  John  (referring  to  Hunt, 
who  was  present),  and  everything  will  be  the 
same  as  if  you  were  transacting  business 
with  me  directly."  A  fair  Inference  from  all 
of  which  might  be  that  thereby  leave  was 
granted  by  Sawyer  to  HcNabb  to  make  such 
disposition  of  tbe  place,  looking  to  the  pay- 
ment of  the  mortgage  debt,  as  would  be  ap- 
proved by  Hunt,  who  would  act  In  his  place 
and  stead  with  reference  to  the  matter.  The 
undisputed  testimony  further  shows  that  Mc- 
Nabb, relying  on  the  leave  or  ostensible  au- 
thority thus  given,  deeded  80  acres  of  the 
mortgaged  property  to  Hunt  In  trust  to 
carry  out  the  written  contract  between  them 
of  that  date,  to  tbe  effect  that  the  net  pro- 
ceeds arising  from  the  sale  were  to  be  ap- 
plied by  Hunt  in  payment  of  the  mortgage 
debt  That  Sawyer  felt  t)ound  by  this  ar- 
rangement Is  evidenced  by  the  fact  that 
prior  to  tbe  statement  of  account  Novembw 
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1.  1903,  at  whlcb  time  McNabb  first  learned 
of  how  matters  stood  between  blm  and  Hunt 
with  reference  to  the  sale  of  the  property, 
Sawyer,  at  Hunt's  bouse,  at  the  request  of 
McNabb,  set  the  hour  of  meeting  at  Hunt's 
office  to  review  Hunt's  action  In  the  premises 
and  ascertain  how  matters  stood.  Upon  sec- 
ond thought,  however,  after  appearing  there 
at  the  hour  set,  he  evaded  the  appointment 
and  later  wrote  the  letter  of  April  16,  1001, 
in  effect  denying  all  knowledge  of  or  inter- 
est or  participation  In  the  transaction. 

Without  further  discussion,  we  are  of  the 
opinion  that  the  court  erred  in  sustaining 
a  donurrer  to  plalntlCTs  evidence,  and  for 
that  reason  this  cause  is  reversed  and  re- 
manded for  a  new  trial.  All  the  Justtceu 
concur* 


WILSON  T.  MORTON  et  al. 
(Sapreme  Ooart  of  Oklahoma.   Nov.  14,  1911.) 

(ISyllahut  by  the  Covrt.) 

1.  INDZARS  (I  20*)— Lards— Sales— Pbocced* 

INQS  BY  GUABDIAN. 

The  guardian  and  mother  of  two  Oherokee 
mioOT  children  made,  under  section  22  of  an  act 
of  Congress  approved  April  26,  1906  ^  U.  S. 
Stst  at  L.  e.  1876,  p.  145).  application  to  the 
proper  court  for  an  order  permitting  her  to  Bell 
and  convey  to  the  proposed  purchaser  of  the 
mother's  interest  the  uodirided  Interest  of  her 
minor  children  and  wards  in  the  allotted  lands 
Inherited  by  them  from  their  deceased  father  by 
fiiiog  in  ttie  court  her  petition,  setting  np  the 
price  oflFered  by  said  purcbaser  and  ber  contract 
to  sell  her  interest  to  him,  and  introduced  evi- 
dence to  establish  that  the  price  offered  fox 
ber  wards'  interests  was  the  fair,  reasonable 
market  value  thereof.  The  conrt  thereupon 
made  an  order  directing  the  sale  of  the  minors' 
ioterests  in  the  lands,  and  directed  the  guardian 
to  convey  to  the  purchaser  of  her  interest  the  in- 
terests of  her  wards  and  to  execate  therefor  ber 
deed  as  guardian,  all  of  which  was  done:  and, 
upon  report  thereof  made  by  the  guardian  to 
the  court,  the  sale  in  all  thmai  was  approved. 
Seld.  that  the  sale  was  made  in  substantial 
compliance  with  said  section  22,  supra. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  1  SS;  Dec.  Dig.  I  20.*] 

Z  iNDiAHs  (I  20*)— Lands— Sales— Pbocebd- 
iHos  BT  Guardian. 

H^d,  also,  that  said  statute  prescribes  the 

Srocedure  to  be  followed  in  making  sales  of  in- 
erited  lands  of  Indian  minors,  authorised  by 
■aid  statute  to  be  sold. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  |  S8;  Dec.  Dig.  |  20^*] 

Error  trom  District  Court,  Washington 
County;  John  J.  Shea,  Judge. 

ActUm  by  D.  H.  Wilson,  as  guardian, 
against  Asa  D.  Morton  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

Plaintiff  in  error,  as  guardian  of  his  two 
wards.  Alberta  Mac  and  Dixie  Joe  Keeler, 
brought  this  action  lu  the  district  court  of 
Washington  county  for  possession  of*  and 


to  remove  cloud  from  title  and  for  an  ac- 
counting for  the  rents  and  profits  on,  cer- 
tain lands  belonging  to  his  wards  located 
In  that  county.  A  demnrrer  to  his  petition 
was  sustained  by  the  trial  court;  and,  since 
that  action  of  the  court  constitutes  the  only 
assignment  of  error  for  reversal  of  the 
cause,  it  will  he  necessary  to  set  out  in 
some  detail  the  facts  alleged  In  bis  petition. 

One  Albert  ICeeler,  who  was  a  duly  en- 
rolled citizen  of  the  Cherokee  Nation  and 
who  died  on  October  20,  1905,  was  the 
father  of  the  plalntifTs  wards.  At  the  time 
of  his  death  there  had  been  allotted  to  him 
the  E.  %  of  lot  2  and  the  8.  %  of  lot  4, 
township  2  N.,  range  12  E.,  and  thereafter 
deeds  to  said  lands  were  executed  by  the 
duly  authorized  agents  of  the  government 
He  left  surviving  him  as  bis  sole  heirs  at 
law  Blanche  Keeler,  his  widow,  and  his  two 
minor  children,  now  plaintiff's  wards.  He 
died  intestate,  and  there  was  no  adminis- 
tration upon  bis  estate.  Prior  to  his  death 
be  had  leased  the  property  In  controversy 
for  oil  and  mining  purposes  to  the  Cudahy 
Oil  Company.  That  company  has  partially 
developed  the  property  by  drilling  oH  and 
gas  wells  thereon,  and  an  Income  Is  being 
derived  therefrom.  About  one  year  after 
Albert  Keeler's  death,  Blanche  Keeler.  his 
surviving  wife,  was  appointed  guardian  of 
their  two  children,  and  continued  to  serve 
as  snch  until  the  28th  day  of  September, 
1908,  when  the  county  court,  in  which  ber 
guardianship  was  pending,  after  due  notice 
and  propel"  proceedings,  removed  her  as 
guardian  and  appointed  plaintiff  In  error. 
Prior  to  her  removal  as  guardian,  to  wit, 
on  the  6th  day  of  May,  1008,  she  sold  and 
conveyed  ber  one-third  interest  in  and  to 
said  land  to  defendant  Asa  D.  Morton.  At 
the  same  time  she  sold  and  contracted  to 
convey  to  Morton  the  interests  of  her  wards 
In  said  lands.  She  thereupon  Sled  her  veri- 
fied petition  as  guardian  with  the  county 
court,  in  which  she  set  up  the  death  of  her 
husband,  his  owucrshlp  of  the  lands  at  the 
time  of  his  death,  and  the  offer  of  Morton 
to  buy  the  interests  of  her  wards  and  her 
tentative  contract  to  sell  same  to  him,  and 
prayed  for  an  order  of  court  permitting 
and  directing  her,  as  guardian,  to  execute  to 
Morton  a  deed,  conveying  their  title  and 
interest  in  and  to  the  lands.  Affidavits  sup- 
porting the  allegations  of  her  petition,  that 
the  price  offered  and  agreed  upon  for  the 
wards'  Interests  was  the  fair  market  value 
thereof,  were  filed  with  the  petition,  tjpou 
hearing  the  application  and  evidence  in  sup- 
port thereof,  the  court  found  the  price  offer- 
ed for  the  land  was  the  fair  value  thereof, 
and  that  the  best  interests  of  the  wards 
would  be  subserved  by  the  sale.  On  the 
same  day  the  application  was  presented  and 
filed,  to  wit  on  the  10th  day  of  May,  190ti, 
the  coanty  conrt  ottered  tbat  the  guardian 
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be  authorized  to  make  tbe  sale  and  convey 
1^  deed  to  Morton  tbe  wards*  title  and  In- 
terests, and  tliat  she  be  required  to  glTe 
an  additional  bond  as  required  by  law.  On 
tbe  same  date,  after  tbe  deed  had  been  exe- 
cuted by  tet,  tbe  county  judge  Indorsed  bis 
approTAl  upon  the  deed;  and,  upon  report  of 
the  same  baring  been  made  by  tbe  guardian, 
an  order  was  made  by  the  county  court  In 
all  things  approving  and  confirming  tbe  sale. 
The  sale  and  conveyance  therefore  by 
Blanche  Keelw,  as  guardian,  to  Morton, 
was  fully  completed  and  consummated  on 
May  19,  1908. 

Orlnstead.  Mason  k  Scott,  for  plaintiff 
in  error.  Teasey  &  Rowland  and  J.  D. 
Talbott,  toe  defendants  In  error. 

HAYES,  J.  (after  stating  the  facts  as 
above).  f1]  By  agreement  or  concession  of 
counsel  there  is  but  one  proposition  of  law 
presented  by  this  proceeding.  That  ques- 
tion Is:  Whether  the  proceedings  taken  and 
had  by  Blanche  Eeel^,  guardian,  In  mak- 
ing the  sale  of  her  wards'  interests  In  the 
lands,  was  in  substantial  compliance  with 
the  requirements  of  section  22  of  an  act 
of  Congress,  approved  April  26,  1906  (34  U. 
S.  Stat,  at  L.  c.  1876,  p.  14B).  It  is  the  con- 
tention of  plaintiff  in  error  that  In  making 
a  sale  of  a  minor  Indian's  lands  under  said 
statute  the  statute  of  probate  procedure  of 
the  state  regulating  the  sale  of  real  estate 
of  minors  shall  be  followed,  and  that,  since 
It  was  not  followed  in  this  case,  the  sale  is 
void.  This  contention  necessarily  presents  as 
the  first  question  for  determination  whether 
the  state  statute  prescribing  the  procedure 
for  sale  of  minors'  lands  has  any  application 
to  the  sale  made  under  section  22  of  the  fed- 
eral statute.  Our  decision  upon  this  question 
renders  It  unnecessary  to  decide  whether  the 
d^rture  In  the  inmsdure  pursued  In  ttiis 
case  tram  the  procedure  prescribed  by  the 
state  statutes  would  render  the  sale  Void  or 
only  voidable. 

Wbat  is  required  In  order  to  make  a  valid 
sale  under  section  22  of  the  federal  statute 
is  now  presented  to  this  court  for  the  first 
time.  There  may  have  been  other  cases  de- 
cided by  the  court  heretofore,  under  the 
facts  of  wMch  this  question  could  have  been 
presented.  If  so,  our  attention  was  not 
challenged  or  directed  thereto,  and  no  deci- 
sion thereon  has  ever  been  made.  Tbe  trial 
court  took  the  view  that  said  section  22  fixes 
within  Its  own  terms  the  procedure  to  be 
followed  In  making  a  sale  thereunder,  and 
that  no  other  statute  has  any  application 
thereto.  In  that  view  we  concur.  Section  22 
of  an  act  of  Congress  of  April  26.  1906,  reads 
as  follows:  "That  the  adult  heirs  of  any 
deceased  Indian  of  either  of  the  Five  Civiliz- 
ed Tribes  whose  selection  has  been  made, 
or  to  whom  a  deed  or  patoit  has  been  ]«• 
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sued  for  bis  or  her  share  of  tlw  land  ot  tbe 
tribe  to  which  he  or  she  belongs  or  belong- 
ed, may  sell  and  conv^  the  lands  inherited 
from  such  decedent;  and  if  there  be  both 
adult  and  minor  heirs  of  such  decedent,  then 
such  minors  may  Join  in  a  sale  of  such  lands 
by  a  guardian  duly  appointed  by  tbe  proper 
United  States  court  for  the  Indian  Territory. 
And  in  case  of  tbe  organization  of  a  state  or 
territory,  then  by  a  proper  court  of  the  coun- 
ty in  which  said  minor  or  minors  may  re- 
side or  in  which  said  real  estate  is  situated, 
upon  an  order  of  such  court  made  upon  peti- 
tion filed  by  guardian.  All  conveyances  made 
under  this  provision  by  heirs  who  are  full- 
blood  Indians  are  to  be  subject  to  the  ap- 
proval of  the  Secretary  of  tbe  Interior,  un- 
der such  rules  and  regulations  as  be  may 
prescribe." 

[2]  Congress  by  this  statute  intended  to 
and  did  remove  all  restrictions  upon  the 
alienation  of  lands  Inherited  from  deceased 
Indians  of  tbe  Five  Civilized  Tribes  in  the 
hands  of  adult  heirs,  which  had  been  placed 
thereon  by  the  various  acts  and  treaties  of 
Congress  with  the  Indian  tribes.  It  authoriz- 
ed all  such  adult  heirs,  except  those  of  full 
blood,  to  sell  their  inherited  lands  without 
tbe  approval  of  any  one ;  but  full-blood  adult 
heirs  could  convey  only  with  the  approval 
of  tbe  Secretary  of  the  Interior.  The  act 
does  not  undertake  to  remove  generally  the 
restrictions  upon  alienation  by  minor  heirs. 
It  does  authorize  under  certain  conditions 
certain  minor  heirs  to  convey.  It  is  lm[>or- 
tant  In  the  construction  of  the  statute  and  In 
arriving  at  the  intent  of  tbe  legislative  will 
to  notice  the  class  of  mtoor  heirs  whose  in- 
herited lands  are  authorized  to  be  sold.  The 
classification  of  those  who  may  sell  and 
those  who  may  not  sell  is  not  made  upon 
the  basis  of  the  quantum  of  Indian  blood  of 
the  heirs,  as  has  been  the  case  in  all  In- 
stances before  and  since  this  act,  where  Con- 
gress has  attempted  to  remove  restrlctionB 
upon  the  power  of  alienation  of  certain  mem- 
bers of  these  tribes,  but  to  retain  them  as 
to  others.  The  power  ot  the  minor  heir  to 
sell  is  not  made  dependent  upon  whether  he 
Is  a  full-blood  Indian  or  lees  than  a  full- 
blood,  nor  dependent  upon  bis  age,  or  upon 
whether  a  sale  of  his  land  Is  necessary  to 
his  education  and  support,  or  to  be  made 
for  the  purpose  of  Investment  His  author- 
ity to  sell  by  his  guardian  Is  made  depend- 
ent upon  the  existence  of  an  adult  heir,  and, 
where  there  is  an  adult  heir,  authority  Is  not 
given  to  tbe  minor  to  sell  alone  and  sepa- 
rately bis  interest,  bnt  he  may,  acting 
through  bis  guardian,  upon  order  of  court, 
Join  the  adult  heir  in  a  sal&  The  act  does 
not  specifically  prescribe  that  the  sale  may 
be  made  for  the  purpose  or  under  the  pro- 
cedure prescribed  by  the  statute  then  In 
force  In  the  Indian  Territory,  authorizing 
and  providing  for  the  sales  of  real  estate  of 
other  minors  than  Indians;  and.  if  said  stat- 
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ates  or  tbe  statutes  In  force  at  tlie  time  of 
tills  sale  erer  had  any  application  to  tbe  sales 
of  mlnOTB*  Umds  made  under  said  section  22 
of  tbe  fedml  act,  tb^  must  be  bdd  to  bave 
done  io  hj  implication,  and  not  by  any  ex- 
press provision  of  tbe  act  If  Congress  In- 
tended that  the  Btatntes  In  force  In  the  In- 
dian Territory  at  tbe  time  of  tbe  passage  of 
this  act  ^uld  fix  the  procedure  to  be  follow- 
ed In  maUng  such  sales  at  the  passage  of 
the  act.  It  may  be  assumed  that  Oongress 
knew  what  such  statutes  were;  and,  If  tbe 
procedure  prescribed  by  the  statutes  would 
In  a  la^  measure  defeat  the  leglslatlre  pur- 
pose In  itermittlng  minor  heirs  to  join  the 
adult  heirs  In  tbe  sale,  the  act  ought  not  to 
be  held  by  mere  lmpllcatl<m  to  provide  that 
Budi  sales  should  be  gorenied  by  those  stat- 
utes. In  placing  restrictions  upon  the  alien- 
ation by  Indian  allottees  of  the  Five  dvllls- 
«d  Tribes  of  their  allotted  lands,  the  leglsla- 
tive  pnrikise  was  to  protert  tbe  Indian 
against  bis  own  Improvldaic^  i^alnst  the 
cunning  of  those  wbo,  through  copldl^, 
might  undertake  to  procure  from  than  their 
lauds  at  inadequate  prices,  and  to  protect 
them  against  the  siqwrlor  business  ability  of 
his  more  experienced  white  neighbors  un- 
til such  Indians  might  become  familiar  with 
their  lands  and  their  valu^  and  sufficiently 
adapted  to  the  new  condition  in  which  tbey 
were  idaced  a  dirislon  of  their  trtbal 
property  that  they  could  realize  tbe  ftdl  val- 
ue of  th^  lands  when  the  same  were  lAaced 
upuk  the  marlKt  by  them.  In  authorising 
tbe  adult  heirs  to  sell  their  inlmlted  lands, 
Congress  eoreectly  anticipated  tbat  many 
cases  would  arise  In  which  tb^e  would  be 
both  adult  and  minor  heirs,  each  holding  an 
undivided  interest  in  the  lands  of  a  deceased 
allottee;  and.  unless  some  provision  was 
made  for  th»  minor  heirs  to  Join  with  the 
adult  beirs  In  the  sale  of  the  entire  prep- 
are, the  very  property  which  the  act  au- 
thorizes the  adults  to  s^I  would  be  attended 
with  eondltJons  that  would  greatly  tmd  to 
prevent  those  Indians  wbom  the  govon- 
ment  had  theretofore  kc;pt  under  its  pro- 
tecting care  from  securing  the  mortcet  value 
of  their  Interest  in  their  Inberlted  estates ; 
and.  If  tbe  adult  heirs  sold  their  lands,  then 
the  minor  beIrs,  on  becoming  of  ag^  or 
when  tbe  restriction  should  be  removed  from 
thebr  power  to  sell,  would  find  their  oppor- 
tunities to  sell  to  any  one  except  tbe  pur- 
chase from  the  adult  h^  greatly  lessened 
and  the  value  of  their  property  greatly  de- 
predated on  tbat  account  before  they  had 
power  or  opportnni^  to  convey.  By  permit- 
ting the  adult  heirs  and  the  minor  belrs  to 
join  in  one  sale  of  the  mtix^  property  no 
^barraasment  need  arise  In  making  the 
sale,  because  the  property  is  owned  by  vari- 
ous persons. 

Sections  8S02-8S11  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas  (Ind.  T.  St 
1890,  U  2898-2407),  In  force  in  the  Indian 


l^itory  at  the  time  of  the  enactment  of 
the  federal  act  of  April  28,  1006,  provide 
for  the  sale  of  minor's  land  for  certain 
purposes,  and  prescribe  how  such  sales  shall 
be  made.  Section  8602  authorizes  the  pro- 
bate court  to  order  a  sale  of  a  minor's  real 
estate  for  the  purpose  of  educating  the  mi- 
nor, and  the  succeeding  sections  ivovide  how 
such  sales  shall  be  advertised  and  conduct- 
ed. Sales  for  the  purposes  provided  by  tbat 
section  are  required  to  be  at  public  anctltm 
to  the  highest  bidder,  and  by  sectltm  8500 
tbe  guardian  is  required  to  report  the  sale 
to  the  court  for  confirmation;  and,  if  the 
court  refuse  to  approve  tlie  sale,  the  order 
oi  sale  Is  ruiewed,  and  the  same  proceedings 
had  as  upon  the  original  order.  Section  3009 
authorizes  a  sale  when  it  appears  that  It  will 
be  for  the  benefit' of  the  vrard  for  the  sale 
to  be  mad^  and  the  proceeds  put  out  at  in- 
terest or  invested  In  other  i)roperty  named 
in  the  statute;  and  the  succeeding  section 
provides  bow  sales  for  this  purpose  shall 
be  made.  But  the  nie  authorised  by  said 
section  22  of  the  federal  act  is  not  based 
upon  either  of  the  foregoing  purposes.  The 
power  of  tbe  court  to  permit  the  guardian 
to  Join  In  a  sale  with  the  adult  heir  Is  not 
dependent  upon  the  sale's  being  necessary  fOr 
the  purpose  of  educating  tbe  minor  or  up- 
on its  appearing  beneficial  to  the  ward's  es- 
tate for  the  purpose  of  Investment  The 
court's  discretion  Is  not  limited  by  either  of 
these  statutes;  and.  If  tbe  sale  Is  to  be 
msde  under  the  procedure  prescribed  by 
these  statutes  then  in  force  In  tbe  Indian 
Territory,  which  statute  Is  to  govern }  The 
one  regulating  tbe  sale  for  the  purpose  of 
education,  or  the  one  regulating  sales  for  the 
purpose  of  InvestmoitT  A  sale  made  for  the 
purpose  of  education  must  be  at  a  public 
sale  and  to  the  highest  bidder  and  a  sale 
for  the  investment  may  be  at  public  sale, 
if  tbe  court  so  orders.  Sections  3503,  3511, 
174,  Mansfield's  Digest  of  the  Statutes  of  Ar- 
kansas and.  T.  St  1809,  H  2399,  2407,  231). 
Such  a  sale  contemplates  one  at  which  all 
may  bid,  and  tbe  blgbeet  bidder  becomes  the 
purchaser,  if  the  amount  bid  by  him  meets 
tbe  approval  of  tbe  court  as  a  fair  price. 
But  if  tbe  bifl^est  bidder  at  a  guardian's 
sale  under  the  federal  act  was  other  tiian 
the  purchaser  from  tbe  adult  heir  (conced- 
ing without  deciding  that  the  act  authorizes 
a  sale  under  any  condition  by  tbe  guardian  to 
any  other  person  than  the  purchaser  from 
tbe  adult  heir),  it  would  then  be  In  the  power 
of  the  purchaser  from  tbe  adult  heir  to  pre- 
vent a  sale  to  tbe  highest  bidder  by  refusing 
to  purchase  the  adult  heir's  Interest,  unless 
he  secured  the  minor  heir's  interest,  for 
the  act  only  authorises  the  fniardian  to  Join 
in  a  sale  with  the  adult  heir;  hence,  there 
could,  in  effect  be  but  one  bidder  at  the  pub- 
lic sale.  The  language  of  said  section  22 
here  under  consideration  can  be  said  to  be 
but  sllgbUy  ambiguous,  if  ambiguous  at  all. 
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There  cu  be  no  dotibt  as  to  what  Indian 
minora  may,  under  Its  provlsloDS,  aeU  their 
Inherited  lands,  or  when  they  can  sell.  As 
to  how  the  sale  shall  be  made,  the  act  pro- 
vides that  It  shall  be  by  the  guardian,  dnly 
anioliited,  upon  order  of  the  court,  and  that 
the  order  of  court  shall  be  made  upon  peti- 
tion filed  tqr  the  guardian.  The  procedure 
prescribed  by  the  act  Itself  seems  to  us  com- 
plete. There  Is  iu>  egress  Intent  to  Incorpo- 
rate the  iiroylBlons  of  any  other  statute  into 
this  one,  or  to  make  any  other  statute  ap- 
plicable to  sales  thereunder;  and  we  think  It 
should  not  be  construed  as  acrannpllshlng 
this  result,  when  to  do  so  would  leod  to 
confusion  and  to  a  practical,  If  not  complete, 
defeat  of  flie  purposes  of  the  act 

The  suggestion  that  this  conclusion  lodges 
a  large  discretion  and  unrestrained  power 
In  the  courts  of  the  Indian  Territory  and 
In  the  county  courts  of  the  state  succeed- 
ing the  courts  of  the  Indian  Territory  In  this 
jurisdiction  does  not  mOltate  against  this 
construction  of  the  statute.  The  power  of 
Congress  to  regulate  bow  lands  may  be  sold 
which  have  been  allotted  1^  the  federal  gor- 
emment  to  members  of  the  Indian  tribes 
with  restrictlraui  upon  their  power  to  alien- 
ate them  has  been  often  sustained  by  the 
courts;  and  the  policy  of  Gongrras  both  as 
to  the  lire  ClvlliEed  Tribes  and  as  to  other 
Indian  Tribes,  where  sales  hare  been  permit- 
ted subject  to  the  approTal  of  some  designat- 
ed agent  or  authority  of  the  government  has 
been  to  lodge  In  such  officer  a  broad  discre- 
tion to  be  exercised  In  determining  whether 
such  sales  shall  be  approved.  The  act  au- 
thorizing certain  of  the  minors  to  Join  with 
adult  heirs  in  the  sale  does  not  apply  to  all 
minors,  and  is  not  general  In  Its  nature.  It 
attempts  to  provide  for  the  conveyance  by 
certain  minors  in  specific  cases  of  their  un- 
divided Interests  In  Inherited  lands,  and  we 
must  look  to  the  terms  of  the  statute  Itself 
for  the  procedure  by  which  such  sales  may 
be  made,  and  not  to  the  general  statutes 
of  the  state  authorizing  and  regulating  the 
sale  of  the  real  estate  of  minors.  The  sale  in 
this  case  was  made  in  substantial  compliance 
with  Its  provisions.  The  sale  was  completed 
before  the  spproval  of  Act  Cong.  May  27, 
1908,  86  U.  S.  Stat  at  U  p.  812,  c.  199,  and 
the  provisions  of  that  act  have  no  applica- 
tion. 

There  may  be  other  questions  which,  under 
the  facts  in  this  case,  could  have  be^  pre- 
sented, but  they  have  been  waived  coun- 
sel In  their  briefs,  and  oar  failure  to  no- 
tice them  is  not  to  be  construed  as  In  any 
manner  passing  upon  them. 

The  judgment  of  tb#  trial  court  Is  af- 
firmed. 

TURNER,  a  J.  and  WaJLUMB,  KANB, 
and  DUNK,  JJ.,  concur. 


BTOWABD  T.  OOMHONWBAI/FH  NAT. 
BANK. 

(SnpreoM  Court  of  Oklahoma.   Nov.  14,  1811.) 

(SpOahua  by  the  Court.) 

1.  Bills  ahd  Nons  (|  603*)— Action  bt  As- 
signee —  Faildbs  or  ConsiDBBATiozf — 
Kkowledob  or  Assignee. 

In  an  action  npon  &  neirotiablt  promlnory 
note  by  the  indorsee  thereof  before  matnrity  in 
due  course  of  busineas,  the  maker  of  the  note 
offered  to  introduce  tn  evidence  a  written  con- 
tract between  him  and  the  payee,  executed  u  a 
consideration  for  the  note  and  to  show  that  tbe 
payee  had  violated  the  contract,  and  that  the 
conslderatini  of  the  note  failed,  before  the  ma- 
tnrity of  the  note,  ^e  refusal  of  the  court  to 
admit  said  contract  and  tbe  rejection  of  evi-  I 
dence  tending  to  show  a  violation  thereof  will 
not  be  held  reversible  error,  in  the  absence  of 
any  showing,  attempt  to  show,  or  atatemeat  by  I 
the  maker  that  he  could  ahow,  that  tbe  indorsee 
had  notice  of  such  contract  and  of  tbe  failure 
of  the  consideration  at  or  before  the  time  ke  I 
purchased  tbe  note. 

[Ed.  Note.~-For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  I  603.*] 

2.  Appeal  and  Breob  (1  1058*)  —  Hasmless 
Ebboe— Exclusion  or  Bvioencb. 

Tbe  refusal  of  the  court  to  ^rmlt  a  wit- 
ness to  answer  a  competent  question  is  not  re- 
versible error,  tf  sobsequenlly  the  witness  baa 
been  permitted  to  answer,  the  same  or  sob* 
stantlally  the  same  question. 

lEd.  Note^For  other  eaaea,  see  Asveal  and 
Eh-ror,  Cent  Dig;  H  4200-4206;  Dea  Dig.  I 
1058.*] 

3.  Bills  ano  Motes  (|  20*)— Place  or  Pes- 

rOEMANCB. 

A  promissory  note,  dated  in  Texas  and 
biade  payable  in  that  state,  in  the  absence  of 
other  proof,  is  a  Texas  contract  and  Is  governed 
by  the  laws  of  Texas  relating  to  tbe  validity  of 
its  provisions. 

[Ed.  Note^For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  |  248;  Dec.  Dig.  |  29.*] 

4.  Evidence  (|  80*)  — Foreign  Statuteb— 
Pbesuuptions. 

In  the  absence  of  proof  as  to  what  the  Uw 
of  another  state  is  upon  any  question,  it  wOl 
be  presumed  that  the  law  of  such  state  la  the 
same  as  In  this  state,  the  forum  In  which  the 
action  Is  prosecuted. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Gent  Dig.  U  14r-16:  Dec  Dig.  {  80.*] 

Error  from  Pontotoc  County  Court;  Jod 
Terrell,  Judge. 

Action  by  tbe  Commonwealth  National 
Bank  against  S.  P.  Steward.  Judgment  tat 
plaintiff.  Defendant  brings  error,  ▲fflrmed. 

BnUodi:  &  Kerr  and  3.  F.  McKeel«  tot 
plaintiff  in  error.  Stone  ft  Maxer.  for  de- 
fendant In  error. 

HATES,  3.  DefoBdant  In  error,  hereinaft- 
er caUed  the  "bank,"  inatttuted  tbls  action 
in  the  court  bSlow  to  recover  on  a  promis- 
sory note  the  sum  of  |48TJK>,  interest,  and 
attorney's  fees.  Ssid  note  was  executed  by 
plaintiff  in  error,  ber«biaft»  called  "defend- 
ant" on  the  7th  day  of  Xnly,  1907,  to  one 
L.  H.  Generes,  payaUe  on  tbe  lat  day  of  tlie 
toUowbig  Novraober.  Tbe  bank  alleges  tbat 
the  note  was  transferred  to  It  on  the  4th 
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day  of  September,  1907,  before  Baatniity  In 
the  dae  course  of  business,  wltboat  any  no- 
tice of  any  equities  between  the  maker  and 
tbe  payee.  Defendant  by  bis  answer  denies 
that  tbe  note  was  transferred  to  the  bank 
before  matnrity  without  notice  of  equities, 
and  alleges  that  since  the  execution  and  de- 
livery of  the  note,  without  his  knowledge  or 
consent,  a  material  alteration  has  been  made 
In  it,  iB  that  the  word  "ten,"  relating  to  the 
amoDnt  or  rate  of  interest  contracted  to  be 
paid  on  said  note,  has  been  erased  and  the 
word  or  figure  "eight"  Inserted  In  tbe  place 
thereof.  Upon  these  issues  the  case  was 
tried  to  a  jury,  whose  rerdlct  was  for  the 
bank,  upon  wbkb  judgment  wu  acoordlogly 
rendered. 

No  qneation  was  made  In  the  lower  court, 
and  none  bas  been  made  here,  as  to  the  ne- 
gotiability of  the  note  sued  upon.  Both  par- 
ties hare  proceeded  in  both  courts  upon  the 
theory  that  It  is  a  ne^tlable  Instrument, 
and  we  shall  proceed  upon  the  same  theory, 
without  examining  tbe  form  of  the  notes  for 
the  pnrpcMe  of  ascertaining  whether  it  is. 
The  alleged  errora  of  which  defendant  com- 
plains are  the  rejection  of  c^tain  evidence 
offered  by  him  and  the  allowance  by  the 
court  of  the  bank  to  recover  judgment  for 
10  per  cent,  of  the  amount  of  the  note  as  at- 
torney's fees.  Defendant's  counsel  by  va- 
rious objections,  most  of  which  were  bub- 
talned,  offered  to  establish  that  which  la 
stated  in  substance  In  the  case-made  in  th^ 
own  language  as  follows:  "Defendant  now 
offers  to  prove  by  the  defendant's  own  testi- 
mony that  at  the  time  this  note  was  execut- 
ed same  was  executed  upon  an  express  writ- 
ten understanding  with  the  payee,  Generes, 
that  be  receive  a  policy  of  insurance,  and 
that  this  note  was  to  cover  the  first  pre- 
mium OB  same;  and  that  the  annual  pre- 
miums were  to  be  an  agreed  amount  stated 
In  said  contract;  and  that  no  policy  was 
ever  delivered  to  the  defendant  in  compli- 
ance with  this  agreement;  that  on  various 
occasions,  from  and  including  the  11th  day 
of  September  up  to  some  time  in  October, 
defendant  had  conversations  with  Oeneres  In 
which  Oeneres  exhibited  this  note  to  him 
and  claimed  to  be  the  owner  thereof." 

[1]  No  error  was  committed  in  refusing 
permission  to  Introduce  in  evidence  the  writ- 
ten contract  alleged  to  be  executed  between 
the  maker  and  tbe  payee  of  the  note  at  the 
time  of  tbe  execution  of  the  note.  Defend- 
ant was  permitted  to  prove  that  a  written 
contract  was  executed  between  them  at  that 
time,  but  was  refused  permission  to  offer  it 
in  evidence.  The  evidence  does  not  estab- 
lish, and  no  effort  was  made  by  d^todant 
to  establish,  that  defendant  in  error  had 
any  notice  or  knowledge  of  the  existence  of 
such  contract  before  It  purchased  the  note, 
aud  defendant  at  no  time  stated  that  he  could 
estabilah  such  fact.  If  permitted  to  do  so. 
The  poipose  of  the  evidence  rejected  was  to 
estabUib  a  faUure  of  the  oonsideratlfm  tat 


■wblcb  the  note  was  executed.  There  are 
only  two  conditions  upon  which  said  evi- 
dence coold  be  competent  or  nuterlal,  wUch 
are:  The  transfer  of  the  note  to  the  bank 
before  matnrity  with  notice  of  the  equities 
between  defendant  and  the  payee,  or  trans- 
fer after  maturity,  In  which  latter  evept  the 
law  would  cbaige  the  bank  with  such  notice. 
Proof  of  failure  of  consideration  in  an  action 
on  n^Uable  Instruments  by  one  claiming 
to  be  a  bona  fide  purchaser  thereof  In  due 
course  of  business  before  maturity  cannot 
defeat  tbe  action,  without  proof  that  plain- 
tiff bad  notice  thereof  before  he  purchased 
the  instrument;  and  where,  as  In  this  ac- 
tion, the  transferee  Introduces  the  note  in 
evidence  and  the  indorsement  of  the  payee 
thereon,  executed  before  maturity,  the  bur- 
den of  proving  notice  of  the  maker's  equi- 
ties, to  the  transferee  btfore  purchase,  in 
order  to  destroy  the  bona  fides  of  the  hold- 
er. Is  upon  the  maker.  Gillespie  et  al.  v. 
First  Nat  Bank  of  Kingfisher,  20  Okl.  768. 
95  Pae.  220.  The  bank  sought  to  recover  In 
this  case  solely  apon  the  ground  that  it 
was  an  Innocait  pnrcliaBer  before  maturity. 
There  was  no  oontwtlon  by  It  that  It  ac- 
quired the  note  after  maturity,  and  that 
the  equltlee  betweoi  defendant  and  the  payee 
of  the  note  do  not  exist;  and  the  Jury  wns 
Instructed  that,  In  order  for  the  bank  to  re- 
cover, the  burden  of  proof  was  upon  It  to  es- 
tablliiai  by  a  ^r  preponderance  of  the  evi- 
dence that  the  note  had  been  duly  executed 
and  transferred  to  it  in  due  course  of  busi- 
ness for  a  valuable  coDslderatlon;  and  that 
said  transfer  took  place  before  maturity.  By 
the  general  verdict,  the  Jury  found  this  issue 
in  favor  of  the  bank.  The  rejection,  there- 
fore, of  said  evidence  offered  for  the  purpose 
of  proving  what  the  equities  between  the 
original  parties  of  the  note  were  that  would 
have  constituted  a  defense  In  tlie  event  that 
the  note  was  tntnafbrred  after  matorlty,  was 
not  prejudicial. 

[I]  Objections  to  certain  Questions  pro- 
pounded to  defendant,  tending  to  show  that 
the  payee  of  tbe  note  was  In  possession  of 
it  at  and  after  the  time  the  bank  claims  to 
have  purchased  it,  were  sustained.  If  the 
evidence  thus  sought  to  be  introduced  was 
admissible,  no  prejudicial  error  was  commit- 
ted; for,  in  answer  to  similar  questions  not 
objected  to,  defendant  was  permitted  to  tes- 
tify that  be  saw  the  payee  with  the  note  in 
bis  possession  as  late  as  September  26th  aft- 
er the  allied  transfer  on  the  4th  day  of  the 
same  month. 

Defendant  also  sought  to  testify  that  at 
tbe  time  after  the  alleged  transfer  of  the 
note,  Generes,  the  payee,  while  in  possession 
thereof,  claimed  to  be  its  owner.  This  tes- 
timony was  also  rejected,  without  error;  for 
such  statements  of  tbe  payee,  which  are  not 
claimed  to  have  been  made  in  the  presence  of 
the  bank,  could  not  bind  the  bank. 

The  question  of  material  alteration  of  tbe 
note  «a%  upon  conflicting  sridencek  sabmlt- 
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ted  to  the  jury  under  lustnictlfms  that  cor^ 
rectly  state  the  law  pertaining  to  that  quee- 
tlcm,  and  the  verdict  is  ctmidiulTe  of  that 
Issne. 

[3,1]  The  note  stipulates  for  attom^'s 
fees,  If  It  la  placed  In  the  hands  of  an  attor- 
ney for  collection.  It  Is  dated  at  Dallas,  Tex., 
and  made  payable  at  the  same  place.  In 
the  absence  of  other  proof,  these  drcom- 
stances  make  the  laws  of  Texas  controlling 
on  the  question  of  validity  of  this  stipula- 
tion. Martin  t.  Berry.  1  Ind.  T.  899,  37  8. 
W.  835;  Daniel  on  Hegot  Inst  {  379.  But 
the  record  does  not  famish  any  proof  as  to 
what  the  laws  of  Texas  are  relative  to-  stip- 
ulatlons  for  attorney's  fees  In  such  Instni- 
mente.  In  the  absence  of  such  proof,  they 
will  be  presumed  to  be  the  same  as  the  law 
of  this  state,  the  forum  In  which  the  suit 
was  brought.  Daniel  on  Negot.  Inst  |  891. 
Such  stipulations  in  this  Jurisdiction  are 
valid,  and  are  oiforceable.  Cooper  et  aL  t. 
Bank  of  Indian  Territory,  4  Okl.  632,  46 
Pac.  475. 

Finding  no  prejudicial  ertoi  in  tlie  rec- 
ord, the  Judgment  of  the  trial  conrt  is  af- 
firmed. 

TURNER,  O.  J.,  and  WILLIAMS.  KANBL 
and  DUNN,  3  J.,  concur. 


FIRST  NAT.  BANK  OP  MUSKOGEE  t. 
TBVIS  et  al. 
(Supreme  Court  of  OklahcHna.   Nov.  14,  1911.) 

fSgUtthut  by  t%«  Cotmj 

1.  APPIAL  AND    ERBOB   (f  1051*)— REVIEW— 
HaBHLESS  E»lBOB— AdUISSIOH  or  EVIDENCB. 

The  evidence  of  T.  that  he  delivered  the 
box  of  jeweU  to  the  ansistant  cashier  of  the 
bank  being  positive  and  unequivocal  and  uncon- 
tradicted, the  admission  of  incompetent  evi- 
dence tending  to  corroborate  sudi  witness  on 
that  point,  twine  merely  cumulatiTe,  and  there 
being  no  contradictory  evidence  offered  on  that 
issue,  will  not  operate  as  reversible  error. 
_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IWg.  H  4161-1170;  De&Dig.  i 
luol.*] 

2.  Descent  and   DinsiBirnoif    a  »!•)  — 
RjoHTS  OF  Heibb— Right  or  Action. 

Under  the  laws  existing  in  the  Indian  Tei^ 
ritory  at  the  time  of  the  erection  of  the  state 
(Manaf.  Dig.  I  2522  [Ind.  T.  Ann.  St.  1899,  I 
1^]),  the  personal  estate  not  disposed  of  nor 
otherwise  limited  by  marriage  settlement,  when 
a  person  dies  intestate,  descends  to  be  distrib- 
ttted  in  parcenary  to  his  or  her  kindred,  male 
and  female,  subject  to  the  payment  of  liis  or  her 
debts,  etc. 

(a)  There  being  no  outstanding  debts  against 
such  estate,  and  neither  letters  of  admimatra- 
tion  applied  for  nor  granted,  the  hdrs  may 
maintain  an  action  to  recover  such  personalty. 

[Ed.  Note.— For  other  cases,  sea  Descoat  and 
Distribution,  Dec.  Dig.  |  91.*] 

3.  Appeal  and  Erbob  (|  216*)— iHSTBUOTions 
-Requests— Necessitt. 

An  instruction  that  "It  Is  the  duty  of  the 
bank  to  employ  at  men,  both  in  ability  and  In- 
tegrity, for  the  discharge  of  their  duties,"  is 


not  reveraible  error ;  the  court  not  being  re- 
quested to  cha^  as  to  what  degree  of  care 
should  be  exerciud  In  making  such  employment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  680-^1;  De&  Dig.  i 
216;*  Trial.  Gent  Dig.  ||  m-«41.] 

4.  Wabkhouseicen  f|  24*)— Spbciai.  Deposits 

— Liability  fob  Loss. 

A  national  bank  received  a  certain  lot  of 
diamonds  on  special  deposit  It  being  tbe  cus- 
tom of  such  bank  to  take  such  special  deposits 
from  Its  custwneiB,  which  was  known- and  ac- 
quiesced In  by  the  directors.  The  diamonds 
were  lost  through  tbe  gross  ne^gence  of  the 
employ^  of  the  nank.  HeUL  that  the  bank  was 
liable  for  the  valne  of  said  diamonds. 

lEU.  Notfc— For  other  eatas,  aee  Waxehonse- 
men.  Dec.  I>lg.  |  24.*] 

Error  from  District  Court;  Muskogee  Oomi* 
ty;  John  H.  King,  Judge. 

Action  by  Myra  Tevis  and  others  against 
the  First  National  Bank  of  Muskogee.  Judg* 
ment  for  plaintiffs,  and  defendant  brings  er- 
ror. Affirmed. 

J.  W.  Zevely,  J.  M.  Glvena,  and  Edgar 
Smith,  for  plaintiff  in  error.  Bailey  &  Wy- 
and,  for  defendants  in  error. 

WILLIAMS,  jr.  This  inoceedliv  in  error 
Is  to  review  the  Judgmmt  ct  tbe  lower  courtf 
wherein  the  defendants  in  error,  Myra  Te- 
vis. Elizabeth  Tevis,  Boeil  Tevlo,  and  Walter 
Stone  Tevis,  minors,  by  tb^  next  tiieaA, 
wmuun  T.  Tevis,  as  jflaSntitU,  sued  the  plain- 
tiff in  «erm,  as  deCmdant,  dedaring  In  their 
petition  that  aa  the  14th  day  of  March,  1905^ 
th^  were  the  owners  of  certain  diamonds 
of  the  value  of  9826,  wU^  wer^  by  their 
said  next  frloid,  placed  In  the  custody  of 
said  defuidant  for  safe-keeping,  with  the 
agreement  and  understanding  that  the  same 
was  to  be  returned  to  plaintiffs  on  demand; 
that  dnrinff  tbe  month  of  Jun^  1907,  plain- 
tiffs, through  their  said  next  fri^d.  de- 
manded the  dellv^  of  said  dlammds.  etc., 
from  said  defendant,  and  frequently  there- 
after demanded  the  same;  but  that  dsfuid- 
ant  decUned  and  refused  to  driver  the  same 
or  any  part  thereof  to  plalntuts. 

The  evidence  on  the  part  at  plaintiffs 
tended  to  i«ove  that  the  diamonds  in  ques- 
tion belonged  to  tbe  mother  of  said  minors; 
that  she  died  on  March  14,  1906,  Intestate: 
that  no  letters  of  administration  as  to  said 
estate  had  ew  been  applied  for  m  granted; 
that  no  debte  were  outotanding  against  said 
esteto;  that  ttie  said  plaintiffs  were  the  only 
heirs  thereto;  that  it  was  the  custom  of  tlie 
officers  of  said  iMUk  to  receive  and  Icev 
such  things  for  safO-keeplng,  which  was  ac- 
quleeced  in      the  l>oard  of  directors 

[1]  Connsel  for  plaintlfl  In  error  in  their 
brief  insist  that  the  conrt  erred  in  permit- 
ting W.  T.  Wisdom,  tbe  assistent  cashier  of 
said  bank,  to  testify  aa  foUows:  "Q.  Well, 
Just  tell  hew  you  happened  to  see  it  again 
(referring  to  the  box  containing  the  dia- 
monds).   A.  Why,  Mr.  Tevis  came  to  my 


•For  otbor  cam  sm  ums  topic  aad  socUon  NUMBBB  In  Dm.  Dig.  A  An.  Die  Ksy  No.  Ssrles  *  Rap'r  Indssei 


Digitized  by 


Google 


OkL) 


7IBST  MAT.  BAKE  TEVIS 


219 


wlnOov  and  said  he  wanted  it.  Us  people 
wanted  to  examine  tbe  contents  of  tbe  box 
(containtav  tbe  Jewels),  and  told  me  to  let 
lilm  ta&e  it  over  borne  and  he  would  retorn 
It  Q.  How  long  until  be  returned  It,  if  7011 
r^ember?  A.  I  don't  remonber  wheUier 
he  ever  did  return  it  or  not.  1>ot  I  think  he 
did;  I  am  pretty  sure  that  he  did  return  it 
Q.  Well,  don't  yon  remember  be  did  return 
it  and  banded  it  over  to  you?  A.  I  remem- 
ber Ids  coming  and  getting  It  all  right  and 
I  feel  sure  that  he  did  return  tt  to  me.  Q. 
Thai  what  did  you  do  with  it  when  be  re- 
tumed  it?  Mr.  Smith:  I  object  to  the  an- 
Bwex  and  move  it  be  stricken  because  tt  does 
not  show  knowle^e  on  the  part  of  the  wit- 
ness. By  the  Court:  What  do  yon  say  about 
it  Mr.  Wisdom?  Witness:  I  just  wy  I 
feel  sure  that  he  return  tt  to  me.  Q. 
Well,  what  did  you  do  wiHi  it  when  he  re- 
turned it  to  you?  By  tbe  Court:  Are  you 
able  to  aay  any  differmt  from  that  Mr. 
Wisdom?  Witness:  No,  sir." 

W.  T.  Tevis,  the  next  frlendt  also,  with- 
out cratradlctloD,  testified  that  he  left  the 
package  of  diamonds  with  Hr.  Dabba,  the 
president  of  the  bank;  that  thereafter  he 
got  the  padcage  from  Mr.  Wisdom,  and  re- 
turned it  to  htm.  He  Is  also  corroborated 
in  part  by  hla  daughter,  Mlsa  Sallle  Tevis. 

McEelT^  on  Evidence,  at  page  300,  |  243, 
says:  "It  has  been  seen  In  the  rules  hereto- 
fore discussed  in  the  chapter  on  'Hearsay' 
that  a  witness  is  expected  to  testify  from 
his  own  knowledge.  In  the  examination  of 
witnesses  much  dUference  Is  brought  out 
between  the  ideas  and  language  of  various 
witnesses  In  reference  to  their  knowledge 
of  the  facts  about  which,  th^  are  question- 
ed. One  witness  win  know  a  thing,  another 
will  have  a  recollection,  and  another  will 
only  go  to  the  extent  of  glvii^  his  impres- 
sion as  to  it  Tbe  chances  are  that  all  mean 
the  same.  Knowledge  contfsts  of  an  Imprea- 
slon  on  the  senses;  and  wboi  the  drcum- 
stanoes  show,  as  tb^  usually  will,  that 
what  a  witness  calls  an  Impression  Is  not 
an  oplnlw  based  on  information,  but  the 
result  of  his  own  obswation,  such  impres- 
sion is  admissible.  As  has  been  said:  'Mo 
line  can  be  drawn  tor  the  exclusion  of  any 
record  feft  upon  the  memory  as  the  impress 
cX  pwsonal  knowledge  because  of  tbe  dim- 
ness of  tbe  Inscription.'  And  a  witness' 
knowledge,  however  uncertain,  may  always 
be  Introduced  for  what  it  Is  worth." 

With  the  positive  and  uneQnivocal  evi- 
dence of  W.  T.  Tevis  that  he  returned  the 
box  of  jewels  to  tbe  bank,  delivering  the 
same  to  W.  T.  Wisdom,  the  assistant  cash- 
ier, and  no  witness  doiylng  this  tact,  the 
evidence  of  the  assistant  cashtw  was  sbn- 
ply  corrobwativ^  and  thertfor^  If  it  was 
Incompet^t  it  oould  not  operate  as  re- 
versible error. 

The  evidence  of  the  assistant  cashier  as 
to  the  custom  of  the  Irank  in  receiving  pack- 
ages and  papm  and  tbe  like  for  nfe>kee]^ 


Ing  from  Individnal  customen  of  bank 
was  competent  It  la  not  essential  that 
such  evidence  be  proved  by  one  of  the  direc- 
tora.  Any  witness  who  knows  the  custom 
may  testify  as  to  what  it  Is.  The  other  ob- 
jections as  to  the  Introduction  at  erldCTce 
are  without  merit 

[2]  The  defendant  asked  the  following  in- 
struction: (a)  "7ou  are  Instructed  tiiat  be- 
fore plaintiffs  can  recover  they  must  show 
title  in  tbemaelves  to  the  property  which  Is 
the  subject  of  the  controversy.  Hie  fact 
that  the  mother  was  shown  to  have  owned 
the  property  in  her  UfeUme  does  not,  In 
this  case,  show  the  title  to  said  property 
In  said  plaintiffs,  and  the  court  instructs 
you  aa  a  matter  of  law  that  your  verdict 
cannot  be  for  the  plalnttlh  in  this  action,  but 
must  be  in  favor  of  the  defendant" 

This  Inatruction  was  refused.  On  the  con- 
trary, the  court  instructed  the  jury  as  fol- 
lows: (b)  "The  court  instructs  the  jury  tiiat 
If  you  believe  from  the  evidence  that  the 
plalntUfs  are  the  childrai  of  Bell  R.  Tevis, 
deceased,  and  that  the  mother  died  without 
a  will,  and  was  tiie  owner  of  the  diamonds 
described  In  plaintiffs'  petition  herein,  then 
and  In  that  event  the  plaintiffs  became  the 
own^  of  said  diamonds  at  the  death  of 
thetr  mother  by  luherltanca'* 

The  court  furtiier  instructed  the  jury :  (c) 
"The  jury  are  Instmcted  that  it  is  the  duty 
of  a  bank  to  employ  fit  men,  both  in  ability 
and  in  integrity,  for  the  discharge  of  their 
duties,  and  if  they  believe  that  the  defend- 
ant did  not  do  this,  and  that  In  consequoice 
of  gross  QegUgmce  oa  the  part  of  the  de- 
fendant in  employing  that  character  of  men 
the  defendant  is  unable  to  return  the  dia- 
monds to  plaintiff,  their  verdict  will  be  for 
plalntur." 

Section  2B22,  Mansfield's  Digest  1884  (sec- 
tion 182%  Ind.  Ter.  Statutes  1899),  which 
was  In  force  in  Indian  Territory  at  the  time 
of  the  death  of  the  mother  of  the  plaintiffs, 
provides:  "When  any  person  shall  die,  hav- 
ing titie  to  any  real  estate  of  inheritance, 
or  personal  estate  not  disposed  of,  nor 
otherwise  limited  by  marriage  settiement 
and  shall  be  Intestate  as  to  such  estate,  it 
Bhall  descend  and  be  distributed.  In  par- 
cenary, to  his  kindred,  male  and  female, 
subject  to  the  payment  of  his  debts  and 
the  widow's  dower,  in  the  following  man- 
ner: First:  To  children,  or  their  descend- 
ants, in  equal  parts.   *  * 

We  think  the  court  pr(^>erly  refused  the 
instruction  (a)  requested  by  the  plaintiff  In 
error.  The  undisputed  evidence  showing 
that  th«  plalntUFs  were  all  the  diUdren  and 
heirs  of  the  intestate.  Instruction  (b)  Is  with- 
out prejudicial  error. 

.  Paragraph  ft  of  tbe  court's  Instructions  U 
as  follows:  "The  jury  are  further  Instruct- 
ed that  if  they  believe  from  the  evidence 
that  the  defendant  accepted  satd  dtamoDds 
as  a  special  deposit  for  safe-keeping,  that  it 
was  the  duty  of  tiie  offlcars  and  agents  of 
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said  defendant  to  exerclie  reasonable  care 
in  keeping  and  returning  the  same  upon 
demand,  and  If  from  a  preponderance  of 
the  evidence  It  appears  that  some  of  the 
officers  or  agents  of  said  defendant  did  not 
exercise  reasonable  care  in  keeping  said  dia- 
monds and  returning  the  same,  and  ttiat  as 
a  result  of  this  lack  of  reasonable  care  the 
defendant  ia  unable  to  return  the  same,  their 
Terdlct  will  he  In  favor  of  the  plaintiff 
for  the  value  of  the  diamonds." 

[31  Paragraph  7  of  the  charge  complained 
of  is  as  follows:  "The  Jury  are  Instructed 
that  It  Is  the  duty  of  a  bank  to  employ  fit 
men,  both  in  ability  and  In  Integrity,  for 
the  discharge  of  their  duties,  and  if  they 
believe  that  the  defendant  did  not  do  this 
and  that  in  consequence  of  gross  negligence 
on  the  part  of  the  defendant  in  employing 
that  character  of  men  the  defendant  is  un- 
able to  return  the  diamonds  to  plaintiff, 
their  verdict  will  be  for  plalutiff." 

Plaintiff  In  error  Insists  that  the  court 
should  have  Instructed  the  Jnry  that  the 
measnre  of  the  duty  of  the  bank  In  employ- 
ing fit  men,  both  in  ability  and  Integrity, 
was  to  exercise  reasonable  care,  but  nowhere 
did  it  request  an  InstructicHi  as  to  what 
the  measure  of  this  duty  was. 

In  Moore  v.  O'DeU,  27  Okl.  194,  111  Pac. 
308,  it  is  said:  "As  to  instruction  'D,'  re- 
lating to  the  burden  of  proof,  It  states  the 
general  rule.  Counsel  for  plaintiff  In  er- 
ror appears  nowhere  to  have  requested  the 
court  to  Instruct  the  jury  as  to  what  pre- 
sumption arose  from  the  conveyance  as  to 
the  terms  of  the  trust  having  been  com- 
plied with.  Not  having  made  such  request, 
he  Is  not  entitled  on  review  here  to  com- 
plain." 

Not  having  requested  such  supplementary 
Instruction,  plaintiff  In  error's  contention  is 
without  merit. 

[4]  Upon  plaintiff's  theory  of  the  case, 
and  under  the  Jury's  finding,  a  recovery 
may  be  sustained.  National  Bank  v.  Gra- 
ham. 100  U.  S.  699,  25  L.  Ed.  760;  Manhat- 
tan Bank  v.  Walker,  130  U.  S.  287,  9  Sup. 
Ct  619.  32  L.  Ed.  959. 

The  Judgment  of  the  lower  court  Is  affirm- 
ed. All  tbe  Justices  concur. 


INCORPORATED  TOWN  OP  RTAN  et  al.  v. 

TOWN  OF  WAURIKA  et  si. 
(Supreme  Coort  of  Oklahoma.  Not.  14,  1911.) 

(SvUahut  hv  the  Court.) 
1.  COUNTIM  (g  36*)  —  COUNTT  SKAT  —  LOOA- 
TlOn— SUBUISBION  TO  POFULAB  VOTE. 

That  part  of  the  act  of  April  17,  1908  (sec- 
tion 12),  providing  that  "every  person  desiring 
to  vote  at  such  special  election,  after  having 
passed  the  challengers  •  *  *  and  being  ad- 
mitted into  tbe  room  shall,  before  being  given  a 
ballot,  permit  tbe  clerks  to  fill  out  an  affidavit 
and  *  *  *  shall  subscribe  and  swear  to  said 


aflSdavit  before  said  election  commissioner,  after 
which  he  shall  be  given  a  ticket,  •  • 
(Laws  1907-08,  c  81,  art.  4)  constmed  with  an 
act  approved  May  29,  1908  (S.  B.  23,  art.  1, 
Rubart  7,  {  6,  Sess.  Laws  Okl.  1907-08).  is  mao- 
datory.  And  where  the  election  inspector  on  the 
mprning  of  the  election  placed  said  blank  affida- 
vits, part  of  th»election  suppliea,  in  tbe  hands  of 
third  persons,  who,  with  tbe  knowledge  of.  and 
without  objections  from  the  election  officials, 
are  permitted  by  each  voto  to  fill  out  for  and 
hand  him  one  of  said  affidavits  at  a  table  100 
feet  from  the  polls  as  he  passed  thereby  on  his 
way  to  vote,  and  which  in  the  room,  after  pac- 
ing the  challengers  and  before  being  given  a 
ticket,  he  signs  and  swears  to  brfoce  tbe  apedal 
election  commissioner,  with  knowledge  of  the 
contents,  after  which  he  is  given  a  ticket  and 
then  and  there  voted,  held,  fibat  said  ballot  ia 
illegal,  and  cannot  be  counted  for  any  town  as 
a  candidate  for  tbe  county  seat  at  such  election, 
but  may  be  counted  for  the  purposes  of  deter^ 
mining  the  total  number  of  votes  cast  at  such 
election,  and  -the  required  majority  for  the  re- 
moval cf  tbe  coun^  seat 

[Ed.  Not&~-For  oQm  cuett  see  Gonntiss, 
Dee.  Dig.  |  86.*] 

2.  ELEcnons  (I  291*>— OoiTDUOT— Efixct  or 

IBBEQULABITIKS. 

Where  the  prima  fade  character  of  the 
returns  of  a  precinct  is  destroyed,  ^e  election 
therein  does  not  necessarily  become  a  nullity, 
but  tbe  burden  of  proof  then  shifts  and  makes 
it  necessary  tltat  the  side  claiming  any  benefit 
from  the  votes  shall  prove  them.  It  is  only 
where  no  proof  Is  offeied,  and  the  frauds  are  oi 
such  a  diuraeter  that  (he  correct  vote  cannot  be 
determined  that  the  returns  of  the  precinct  will 
be  rejected. 

[Ed.  Note.— -For  other  cases,  see  Btectiooi, 
Dec  Dig.  }  291.*] 

Kane,  J.,  dissenting. 

Original  proceeding  1^^  tbe  Incorporated 
Town  of  Bjran  and  others  for  injnnctiOB  . 
against  the  Town  of  Wanrika  and  others. 
Temporary  injunction  sustained  and  made 
perpetual. 

W.  A.  Ledbetter,  Gilbert  &  Bond,  Jones  ft 
Oreen,  and  O.  B.  Stuart,  for  plalntUTs.  Dev- 
ereux  &  Hlldreth,  Bridges  &  Vertrees,  and 
llobberts  &  Curran,  for  defendants. 

TURNER,  C.  J.  Tlie  constitutional  con- 
vfflition  located  the  temporary  county  seat  of 
Jefferson  county  at  the  town  of  Ryan.  On 
June  30,  1908,  an  election  was  held  In  said 
county  for  the  purpose  of  locating  the  coun- 
ty seat  thereof  pursuant  to  section  6,  art  17, 
of  the  Constitution  and  an  act  approved 
April  17,  1908  (Sess.  Laws  OkL  1907-08,  pp. 
378-387),  in  which  said  election  there  were 
three  candidates,  Ryan,  Sngden,  and  Wau* 
rika.  No  one  of  these  having  rec^ved  a 
majority  of  the  votes  cast,  and  Sugden  re- 
ceiving the  lowest  number  of  votes,  on  Sep- 
tember 9,  1908,  a  second  election  was  bad. 
The  returns  of  that  election  show  that  Rjan 
received  1,000  votes,  Wanrika  1,736  votes, 
giving  Wanrika  a  majority  of  236.  These 
returns  were  certified  to  tbe  Governor  of  tbe 
state,  whose  duty  It  Is  under  the  Constitu- 
tion to  canvass  the  name  and  declare  tbe  re- 
sult and  "cause  the  will  of  the  electors  to  be 
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carrlod  Into  efEBCt"  On  September  21*  1906, 
plalntUfii  filed  In  tlUa  court  an  oriclnal  pro- 
ceedlns  aBBatititg  the  owrectnew  of  tbe  re> 
tnnui  at  the  Terrell  and  Waurlka  precincts 
on  the  ground  of  fraud  and  Illegality  and  se- 
cured a  restraining  order  agatost  defendants, 
the  county  <^lcera  of  JefCerson  county,  pre- 
TO&ttng  them  tstm  removinfl^  or  attempting 
to  remove,  the  records  of  their  sereral  offlcse 
from  the  town  of  Byan  to  Waurlka*  all^^ 
the  fact  to  be  that  Ryui  had  recti  ved  a  ma- 
Jorlty  of  Ihe  votea  cast  in  said  election,  and 
praying  that  it  be  declared  the  dnly  elected 
permanent  county  seat  ot  that  county.  Later 
this  court  appointed  Hod.  O.  A.  Oalbcalth 
as  referee,  who  took  testimony  and  filed  his 
report  herein  in  favor  of  Waurlka.  and  rec- 
ommoided  a  dlsaolntlcm  of  said  Injunction, 
and  that  said  town  be  declared  the  perma- 
nent county  seat  of  aald  county. 

[1]  Aasalling  the  vaUdlty  of  the  686  rotes 
cast  at  the  Wanrllai  No,  It  is  contended 
by  counsti  for  Byan  that  the  same  should 
hare  been  hy  the  referee  excluded  from  the 
count,  for  Uie  reason  the  record  discloses 
that  the  Inspector  tm  the  morning  of  the 
election  and  before  the  polls  were  open  turn- 
ed over  the  blank  aflOidaTlts  provided  by  sec- 
titm  12  of  the  act  aforesaid  to  a  partisan  of 
Waurlka,  who,  with  the  assistance  of  others, 
filled  one  of  them  out  for  the  vot^  and 
handed  the  aame  to  him  at  a  table  wlthoat 
the  roped  diute  some  100  feet  from  the  rot- 
Ing  booth  as  he  passed  thereby  on  bis  way 
to  the  booth  to  vote.  It  Is  contended  that  by 
thus  parUd^tlng  in  a  violation  of  the  law, 
making  It  an  olCense  for  any  person  to  have 
«lectlon  mm^eB  outside  the  inclosure  where- 
in the  election  was  required  to  be  hdd  (Act 
approved  May  29,  1908,  C  81,  S.  B.  23,  art 
1,  subarL  T,  1  5,  Sees.  Laws  1907-^).  the 
voter,  besides  being  punishable  for  such  par- 
ticipation, in  ^ect  refused  to  permit  the 
clerks  of  election  to  fill  out  for  him  said  af- 
fidavit after  he  had  passed  the  challengers, 
and  after  being  admitted  Into  the  room  and 
before  being  given  a  ballot,  and  which,  it  is 
further  contended,  was  a  vtolation  of  said 
section,  which,  they  say.  In  so  far  as  the 
same  requires  that  the  voter,  "after  having 
passed  the  challengers  *  •  «  and  being 
admitted  Into  the  room,  shall,  before  being 
given  a  ballot,  permit  th&  clerks  to  fill  out 
an  afDdavlt  and  •  •  *  shall  subscribe 
and  swear  to  said  affidavit  before  said  spe- 
cial Section  commissioners,  after  which  he 
shall  be  given  a  ticket  •  •  •"  —is  man- 
•datory,  and  hence  none  of  the  votes  In  that 
box  should  be  counted.  By  making  It  an  of- 
fense to  have  Section  supplies  outside  the  In- 
dosiir^  the  law,  in  effect,  prohibited  their 
nse  by  the  voter  outside  thereof,  and  said  to 
him.  by  section  12,  supra,  "As  to  your  ticket, 
you  shall  have  no  right  to  receive  It  for  the 
purpose  ot  voting  until  you  have  complied 
with  certain  conditions  precedent,  which  are 
that  you  shall  first  pass  the  challengers,  en- 
ter the  twm,  and  permit  the  clerk  to  fill  out 


an  aflklavlt,  which  you  shall  sign  and  swear 
to  before  the  special  election  commissioner. 
Then,  and  not  till  then,  are  you  entitled  to 
a  ticket  and  a  right  to  vote."  Section  6, 
art  17,  of  the  Constitution,  being  self-execut- 
Ing,  elections  for  the  location  or  changing  of 
county  seats  coidd  have  been  held  without 
this  special  act  of  April  17, 1008,  supra.  Ob- 
viously, the  Led^ture  had  a  purpose,  then, 
In  macting  a  special  statute  supplementary 
to  said  section  of  the  Constitution,  Courts 
are  not  at  liberty  to  treat  statutes  as  direc- 
tory that  were  intended  by  the  Legislature  to 
be  mandatory.  Ihe  law  Is  the  master  of  the 
courts,  and  it  is  the  duty  of  the  Judges  to 
follow  the  mandates  of  tte  law. 

What  did  the  Legislature  mean  when  it 
said  that  every  voter  desiring  to  vote  at  such 
special  election,  after  having  passed  the  chal- 
loigers  and  being  admitted  Into  the  room, 
shall,  before  being  given  a  ballot  pravnlt  the 
^aks  to  fill  out  an  affidavit  before  said  spe- 
cial election  oommlsslmier,  after  having  pass- 
ed the  challengers  and  being  admitted  into 
the  room,  but  after  the  afildavlt  is  filled  out 
before  said  qndal  election  commissioners  In 
said  room,  he  shall  be  given  a  ti<^et?  Why 
does  the  Legislature  exerdse  such  care  in 
the  selectitm  and  nse  of  this  language?  It  Is 
IveBumed  to  mean  Just  what  it  says.  Bvery 
elector  that  voted  had  as  a  matter  of  law  the 
knowledge  of  this  statute,  and  the  only  effect 
the  court's  action  wUl  have  in  giving  effect 
to  this  provision  Is  to  cause  anoth»  election. 
Sudi  elector  is  not  deprived  of  his  right  to 
participate  in  the  final  selection  of  a  county 
seat  but  under  these  mandatory  provisions, 
they  are  required  to  vote  in  the  manner  and 
form  as  therein  pointed  out  before  their 
votes  shall  be  continued.  Where  they  make 
an  honest  effort  to  vote^  but  tall  to  comply 
with  these  mandatory  provisions,  such  votes 
amount  to  votes  cast  hut  not  votes  counted. 
The  place  m  town  finally  prevailing  must 
have  counted  for  It  a  majority  of  the  votes 
cast  The  result  Is  that  where  no  lAace  gets 
a  majority  of  the  votes  cast  counted  for  it 
another  election  is  lield,  and  such  continues 
to  be  the  procedure  until  a  place  g^  a  ma- 
jority of  the  votes  cast  counted  fw  it  The 
wisdom  of  tills  special  election  law  for  the 
location  of  county  seate  was  solely  for  the 
determination  ot  the  Legislature.  The  Legis- 
lature having  acted  and  having  hedged 
around  the  holding  of  such  elections  sndt 
provisions,  mandatory  in  their  nature^  and 
eqpedaUy  so  in  the  light  of  the  history  of 
this  l^^latlon,  we  are  not  permitted  to  dls- 
r^id  the  same,  howsoever  we  may  dislike 
to  order  a  new  election  and  entail  the  ex- 
pense of  the  same  upon  this  county. 

That  this  section  Is  mandatory,  and  cer- 
tainly when  construed  with  the  section  of 
the  act  supra,  Is  no  longer  an  open  question 
In  this  Jurisdiction.  In  Incorporated  Town 
of  Westvllle  V.  Incorporated  Town  of  BtU- 
wet  et  al.,  24  OkL  802, 105  Faa  664,  we  said: 
"la  sectitm  12  of  said  act,  whi<A  provides 
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that  ^ery  person  desiring  to  vote  at  aaCh 
special  election,  after  baring  passed  the  cbal- 
lengerB  whose  duUea  aliall  be  tbe  same  as 
prescribed  hy  law  governing  any  geieral  ele& 
tton,  and  being  admitted  to  tbe  room,  tfiall, 
before  being  given  a  ballot  permit  tbe  clerks 
to  fill  out  an  aflSdavlt  and  said  Intended  vot- 
er sball  snbscribe  and  swear  to  said  affidavit 
and  before  tlie  said  special  election  commis- 
sioner, after  wtalcb  be  sball  be  given  a  tl<Aet 
and  permitted  to  prepare  same  and  ddlver 
said  ballot  to  raid  special  election  commis- 
sioner who  sball,  in  tbe  presence  of  said  vot- 
er, deposit  said  ballot  in  tbe  propor  ballot 
bCQC,  and  shall  deposit  the  said  affidavit  in 
tbe  box  provided  for  that  purpose,'  manda- 
tory? •  *  *  In  tbe  case  of  the  City  of 
Pond  Creek  et  al.  v.  Haakellt  Qovemor,  et 
aL,  21  Okl.  711,  97  Pac.  838.  it  was  held  that 
section  6,  art  17,  Const,  i»rovldiite  for  tbe 
holding  of  Sections  for  the  relocation,  or  re- 
moval of  the  oonnty  seats  of  tbe  different 
coantles  of  the  state,  ia  self-executing,  said 
sectttm  iffovtdlng  complete  madilnery  for 
holding  sncb  elections,  and  that  It  was  not 
necessary  for  tbe  legldative  enactmoits  In 
order  that  tbe  same  might  be  enforced.  The 
act  of  April  17,  A.  D.  1008,  Is  therefore  mere- 
ly supplemental  tba%to.  State  v.  Scales,  21 
Okl.  883,  97  Paxi.  684;  Beeves  v.  Anderson 
et  at,  13  Wash.  IT,  42  Pac.  026.  What  yroB 
tbe  purpose,  then,  of  tlie  X^egislature  provld* 
ii^;  this  supplemoital  legislation  relative  to 
county  seat  elections?  Su<di  location  by  the 
oonstitnUonal  eonvoiUon  was  temporary, 
self -enforcing  machinery  being  provided  for 
tile  relocation  thereof  1^  tbe  respective  coun- 
ties, as  Is  deariy  evidenced  by  the  fact  tiiat 
It  la  provided  that  after  April  1, 1909,  counly 
seats,  except  where  tbe  petition  for  the  elec- 
tion waa  filed  prior  to  October  1, 1908,  should 
be  removed  only  by  two-thirds  of  the  votes 
cast  in  the  county  at  sncb  election.  Section 
6,  art  17,  Const  In  addition  to  the  reiiuire> 
ments  of  the  general  election  law  (section  8, 
art  S,  c.  31,  p.  341,  Sess.  Laws  1907-08),  be 
must  permit  the  clerks  of  the  election  to 
fill  out  an  affidavit,  and  thai  he  must  sub- 
scribe and  swear  thereto.  •  •  •  The  In- 
tention of  the  L^lslatnre  to  impose  the  bnr- 
dens.  not  only  upon  the  election  officers,  but 
also  upon  electors  of  additional  duties,  la  ap- 
paroit  Tbe  affidavit  In  form  gives  tbe  ag^ 
rac^  and  number  of  years  that  the  elector 
has  been  a  resident  of  tbe  county  and  state 
and  the  ward  or  iwednct  In  which  he  tiien 
resided,  and  the  length  of  time  that  be  re- 
sided there  prior  to  the  time  of  tbe  holding 
of  tbe  election,  Inclnding  his  prior  place  of 
resfdoice.  It  seems  to  not  only  constitute  a 
species  of  registration,  but  also  to  contem- 
plate subjecting  each  elector  to  the  danger  of 
the  pains  and  praalties  of  perjury  If  he  is 
not  a  qualified  voter.  In  the  case  of  Bam* 
pendahl  v.  Crump  (decided  at  this  term,  but 
not  yet  officially  r^orted,  105  Pac.  201)  this 
court  taeld:  That  part  of  section  4,  c.  17,  p. 
238^  Seas.  lAwa  OkL  T.  1906,  which  pro- 


vides that  on  leaving  tbe  booth  tbe  voter 
shall  "deUrer  tiia  ballots  to  the  inspector  or 
judge  temporarily  acting  as  Inspector,  and 
such  In^KCtor  sball  forthwith,  in  tbe  pres- 
ence of  tlie  voter  and  memliers  of  the  elec- 
tion board  and  the  mtdiers,  d^Kislt  same  In 
the  respective  ballot  boxes,"  la  mandatory.' 
Tbe  following  anthorittes  were  cited  In  sup- 
port of  that  condnsi<m:  Attomej  Ueneral  v. 
Uay.  99  Mich.  588,58N.  W.  488,2SUB.A. 
325;  Attorney  Oeneral  v.  Btillson,  108  Hieh. 
419,  66  N.  W.  388;  Attorney  Genenl  v. 
Klrby,  120  Mich.  692,  79  N.  W.  1000;  Talller 
V.  Brakke,  7  S.  D.  343,  64  N.  W.  180;  State 
ex  tel.  Bradley  et  al.  v.  Oay,  60  Minn.  6,  00 
N.  W.  676,  60  Am.  St  Rep.  880;  Sporgln  v. 
Thompson,  87  Neb.  89.  66  N.  W.  297;  Tri>be 
V.  Smith,  108  Cal.  101.  41  Pac  464,  20  L.  B. 
A.  678.  4»  Am.  St  Bep.  68;  Lay  T.  Parsons, 
104  Cal.  661,  88  Paa  447;  Elrk  v.  Bhoads, 
46  Oal.  808;  Taylor  v.  Bleokley,  66  Kan.  1, 
89  Pac.  1045, 28  L.  R.  A.  683,  49  Am.  St  Bep. 
233;  Cnrran  v.  Clayton,  86  H&  ^  29  Atl. 
930;  Wblttam  Zaborik,  91  Iowa.  2S,  fiO  N. 
W.  67,  61  Am.  St  Bep.  m;  Parvin  v.  Wlm- 
berg,  180  Ind.  661,  80  N.  IT.  790^  15  L.  B.  A. 
775,  30  Am.  St  Bep.  264;  People  ex  reL 
Xlcbols  V.  Board  of  County  Oanvaasera,  120 
N.  T.  895,  29  N.  B.  827,  14  L.  B.  A.  624.  See 
also  the  following  authorities:  Wright  v. 
State  Board  of  Canvassers,  76  S.  C.  574, 
67  8.  E.  636 ;  Major  t.  Barker,  99  Ky.  805. 
85  S.  W.  543;  Preston  v.  Prince,  70  S.  W. 
628,  24  Ey.  Law  B^.  1090;  OIU  v.  Sburtleff. 
188  lU.  440,  66  N.  B.  164;  Fatten  v.  Wat- 
kins,  131  Ala.  887,  31  SouQl  03,  90  Am.  St 
Bep.  48;  Do^lnger  v.  Hilmantel,  21  Wis. 
574.  *  In  this  case  tbere  Is  neither 

any  contention  that  any  of  the  electors  fall- 
ing to  swear  to  tbe  affidavits  were  not  other- 
wise qualified  to  vote  at  sn<A  election,  nor 
that  they  did  not  make  an  honest  tiiough  in- 
effectual effort  to  participate  therein,  so  as 
to  have  their  votes  counted." 

We  are  therefore  of  opinion  that  the  act 
complained  of  was  not  only  In  violation  of  a 
mandatory,  but  probably  also  of  a  criminal 
statute,  and  for  that  reason  said  686  votes 
should  not  liave  been  counted  for  either  of 
the  towns,  but  such  of  them  as  were  cast 
in  an  honest,  but  Ineffectual,  effort  to  vote, 
should  be  considered  for  the  purpose  of  mak- 
ing up  the  totel  number  of  votes  cast  at  that 
Section.  Are  we  correct  in  this  conclusion 
that  they  should  be  eonald«%d  as  votes  cast? 

[2]  It  would  nerve  no  good  purpose  to  re- 
cite In  detail  the  evidence  adduced  coun- 
sel tor  Byan  In  support  of  their  allegations 
of  fraud  on  tbe  part  of  the  election  officials 
and  the  voten  of  the  Waurtka  precinct  It 
Is  sufficient  to  say  that  proof  that  Wanrlka 
In  mass  meeting  assembled  appointed  an  es- 
ecutive  committee,  one  of  whom  served  as 
Judge  of  election  at  the  Waurlka  box,  and 
testified  that  be  bad  been  a  participant  In 
at  least  20  county  aeat  fights;  that  said 
town  raised  $13,000  by  popular  subscription  to 
be  expended  by  said  committee  In  tlie  county 
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seet  campaign;  that  all  evidence  concerning 
Its  expenditure  was  purposely  de8]:royed,  or 
no  account  kept;  that  satd  ezecuttve  co^l^ll^ 
tee  and  no  witness  on  the  stand  coald  or 
would  tell  bow  any-  considerable  portion  of 
said  sum  was  expraded;  that  partisans  of 
Waurlka  Just  prior  to  the  election  caused 
ft  large  number  of  negroes  to  be  detained  In 
the  town  for  the  purpose  of  voting  them, 
said  committee  furnishing  them  free  board 
and  amusement;  that  three  different  gangs 
of  transient  railroad  laborers  were  brought 
from  a  distance  and  voted;  that  of  the  115 
men  employed  on  a  ditch  In  the  town  and 
voted  It  is  Impossible  to  tell  how  many  of 
them  voted  legally,  or  bow  many  were  paid 
f2  by  one  of  said  committee,  ostensibly  for 
their  day's  work,  but  really  for  their  vote; 
that  all  known  voters  thus  paid  were  paid 
on  written  order  given  to  each,  only  one  of 
which  was  Introduced  in  evidence  and  was 
Mo.  203;  that  the  challenger,  watcher,  and 
poll  book  holder  were  excluded  from  the 
polls  by  the  inspector  contrary  to  law;  that 
the  voters  were  rushed  through  the  voting 
booth  in  blocks  of  five,  and  at  an  nnustial 
rate  of  Bi)eed;  that  partisans  of  Waurlka 
with  large  sums  of  money,  a  part  of  the 
popular  subscription,  with  the  knowledge 
and  consent  of  the  executive  committee,  vis- 
ited other  voting  precincts  in  the  coun^  on 
election  day,  and  spent  It  in  influencing  votes 
for  Waurlka — was  ample  to  sustain  the  find- 
ing of  the  referee  that  it  was  Impossible  to 
tell  bow  much  money  was  spent  by  Waurlka 
in  furthering  her  candidacy  for  the  county 
seat  for  l^ltimate  and  how  much  for  illegit- 
imate purposes,  and  that  the  fraud  disclosed 
was  sufficient  to  destroy  the  value  of  the 
return  as  evldrace,  and  Justified  the  referee 
in  BO  holding  In  effect,  and  in  setting  the 
same  aside  and  proceeding  to  pnrge  the  poll. 
There  is  nothing  In  the  contention  of  coun- 
sel for  Ryan  that,  when  the  referee  found, 
In  effect,  that  there  was  sufficient  fraud  to 
destroy  the  value  of  tiie  returns  as  erldoic^ 
be  should  have  thrown  out  the  box. 

The  rule  ts  well  stated  In  10  Am.  &  Eng. 
Bnc.  of  Law,  T74,  thus:  "The  fraud  does  not 
Invalidate  the  legal  votes  cast,  but,  by  destroy- 
ing the  presumption  of  the  conectnesa  of  the 
retnms,  it  makes  It  netxasa^  that  any  per- 
son who  claims  any  benefit  from  the  vote 
BbaQ  inrove  tiiem.  «  *  *  It  is  only  where 
no  proof  Is  offered,  and  the  frauds  are  of 
sticb  a  character  Uutt  the  correct  vote  can- 
not be  determined,  that  the  retnms  of  the 
precinct  will  he  Faceted."  Or,  as  ^ted  by 
Jndse  McCrary  In  his  work  on  Elections: 

**Sec.  4S.  Although  the  retuRi  of  the  vote 
of  a  given  prednc^  made  in  dne  form,  and 
signed  by  the  proper  officers,  Is  the  best  evi- 
dence as  to  the  state  of  the  votes,  yet  It  may 
be  impeached,  on  the  ground  of  fraud  or 
misconduct  on  the  part  of  the  officers  of  the 
election  tbemselves,  or  on  the  part  of  others. 
In  elficttim  cues,  however,  before  a  xetum 


can  be  set  aside,  there  must  l>e  proof  that 
the  proceedings  in  the  conduct  of  the  elec- 
tion, or  in  the  return  of  the  vote^  were  so 
tainted  with  fraud  that  tbe  troth  cannot  be 
deduced  from  the  returns.  The  mie  is  thus 
stated  in  Howard  v.  Cooper  (1  Bartlett,  p. 
275):  'Whffli  the  result  in  any  precinct  has 
been  shown  to  be  so  tainted  with  fraud  that 
the  truth  can  not  be  deducible  therefrom, 
thMi  It  should  never  be  permitted  to  form  a 
part  of  the  canvass.  The  precedents,  as  well 
as  the  evident  requirements  of  truth,  not 
only  sanction,  but  call  for,  the  rejection  of 
the  entire  poll,  when  stamped  with  the  cliar* 
acterlstlcs  here  shown.' " 

"Sec  4S7.  The  rule  Just  stated  needs  the 
following  explanation,  in  order  that  it  may 
be  correctly  understood:  The  committee  no 
donbt  meant  to  say  that  if  the  result,  as 
shown  by  the  returns,  is  tainted  with  fraud, 
the  returns  are  to  be  rejected  as  false  and 
worthless.  But,  as  we  have  elsewhere  seen, 
the  question  whether  the  entire  vote  of  the 
precinct  shall  be  rejected  for  fraud  depends 
upon  another  question,  viz.:  Whether  from 
any  evidence  it  Is  possible  to  ascertain  the 
true  result  The  returns  may  be  rejected  as 
fraudulent,  and  yet  the  true  vote  may  be 
ascertained,  and  where  it  can  be  ascertained, 
independently  of  the  rejected  returns,  the 
law  requires  that  It  be  respected  and  enforced. 
Where  the  true  vote  cannot  be  ascertained 
whether  from  the  returns  or  from  the  evi- 
dence ailnnde,  the  vote  of  the  inednct  is  to 
be  rejected." 

In  State  ex  rel.  v.  Malo,  42  Kan.  64,  22  Pac. 
349,  speaking  of  the  rule  to  be  applied  when 
the  prima  facie  character  of  the  returns  ia  de- 
stroyed, the  court  said:  "The  legal  effect, 
then,  of  the  destruction  or  suppression  of  the 
poll  books  and  tally  sheets  of  the  election  held 
in  Cimarron  township  by  the  friends  of  that 
town  is  not  only  to  destroy  the  prima  fade 
cljaracter  of  the  returns,  but  to  cast  upon  them 
the  burden  of  proving,  circumstantially  and 
in  detail,  every  vote  cast  at  that  election. 
*  *  *  In  all  cases  It  is  very  desirable 
that  all  honest  ballots  shall  be  counted,  not- 
withstanding the  fact  that  there  may  exist 
such  a  state  of  affairs  as  authorizes  the 
court,  acting  In  accordance  with  well-eetab- 
llshed  rules,  to  reject  the  whole  returns  as 
untrustworthy  and  unreliable.  In  every  case 
of  this  character  there  is  still  left  a  certain 
number  of  votes  that  are  admitted  to  be  hon- 
est, or  that  could  be  easily  proved  to  be  so 
if  ordinary  diligence  Is  exercised;  and  no 
matter  how  grievous  the  wrong  committed 
by  the  election  board,  and  how  actively  the 
great  body  of  the  supporters  of  the  town  as- 
sisted In  the  perpetration  of  the  fraud,  still 
:  the  disposition  Is,  and  should  be,  to  count 
every  honest  ballot  that  can  be  establlahed 
as  Such."  In  Londoner  v.  People  15  Colo. 
S57,  26  ^c.  135,  the  court  In  the  syllabus 
said:  "Upon  the  rejection  of  the  returns 
from  an  tiectl<m  prednct^  the  election  there- 


Digitized  by 


224 


11»  PACIFIO 


BEFORTBB 


(OU. 


In  does  not  necessarHr  become  an  ^Molute 
DolUtF*  The  burden  of  inoof  tbra  shiftt 
npon  respondoit  to  estabUib  Iqr  evldeiice 
aliunde  tbat  a  taffldent  number  of  legal  bal- 
lots were  cast  for  bim  to  secnre  bis  Bocoeea.*' 
See,  also,  State  ex  r^  t.  feUton,  42  Kan. 
164,  22  Pac.  878;  Llofd  T.  SulUvan,  9  Mont 
677,  24  Pac.  218;  In  re  ^eelock,  82  Fa.  299; 
McCrary  <m  Blea  i  S3S.  In  Bbodea  t.  Driv- 
er, 6»  Aik.  601t  04  S.  W.  272,  tbe  court 
says:  "Hie  election  retams  at  Xletcber 
townsblp  bdng  tbns  discredited.  In  tbe  ab- 
sence of  any  proof  showing  how  each  and 
every  qoallfled  elector  voted.  It  Is  Impossible 
to  purge  tbe  ballot  of  that  bnnufhlp  hera 
The  contestees.  If  tb«y  d^end  upon  tbe  vote 
of  that  townidilp,  would  have  to  show  by 
proof  other  than  tbe  returns  themselves  as 
to  bow  tbe  votes  were  cast.*' 

Applylitf  this  well-estiiUlsbed  ml^  and  tbe 
farther  rule  that,  where  the  returns  are  suc- 
cessfully Impeached  for  fraud,  they  are 
wholly  unworthy  of  credit,  and  are  evidence 
of  nothing  except  tbat  a  poll  was  opened 
(Board  of  Supervisors  of  Knox  County  et 
sL  V.  George  Davis  et  al.,  es  IlL  405),  the 
referee,  without  objection,  and  we  think  cor- 
rectly, mnt  for  tbe  Waurlka  box  and  ordered 
it  opened,  and  Its  contents  was  introduced 
In  evidence.  During  tbe  purging  an  agreed 
list  of  279  qualified  voters  was  carved  out 
of  the  box.  Of  these  tbe  record  discloses 
12  not  on  the  poll  books  and  13  voting  for 
Byan,  leaving  the  residue  254  votes  for 
'Waurlka.  Of  a  further  list  of  56  voters  or- 
dered purged  by  the  court  6  are  not  on  the 
poll  books,  2  voted  for  Ryan  and  87  for 
Waurlka,  leaving  11  unpurged  In  the  box. 
AssumlDg  the  burden  of  proof,  Waurlka 
sought  to  qualify  a  list  of  264  votes.  Of 
these  19  were  not  on  the  poll  books,  17  were 
disqualified,  2  on  the  agreed  list,  and  4  voted 
for  Byan,  leaving  the  residue,  222  qualified 
votes,  for  Waurlka.  This  leaves,  instead  pf 
661  votes  for  Waurlka  and  19  for  Ryan,  as 
shown  by  the  official  returns,  513  for  Wau- 
rlka and  19  for  Ryan  out  of  this  box,  leav- 
ing unpurged  In  the  box  137  ballots  after  de- 
ducting the  17  disqualified  voters,  leaving 
also  549  voters  who  made  honest  but  inef- 
fectual eCFortH  to  vote,  and  whose  ballots 
should  and  will  be  counted  in  making  up  the 
total  number  of  votes  cast  at  this  election. 

In  view  that  we  have  held  that  of  said 
686  votes  only  549  should  be  counted  and 
ttiat  only  for  the  purpose  of  determining  the 
total  number  of  votes  cast,  it  would  serve  no 
good  purpose  to  answer  the  contention  of 
counsel  for  Byan  that  the  513  votes  thus 
found  for  Waurlka  should  be  still  further 
reduced  because  they  say  In  tbat  box  there 
was  voted  89  ballots  which  were  written 
with  pen  and  ink.  A  purge  of  tbe  Terrell 
box  ordered  by  tbe  court  on  proper  showing 
subsequent  to  tbe  first  report  of  the  referee 
disclosed  and  tbe  referee  found  in  effect  tbat 


of  tbe  109  votes  cast  at  tbat  prednctSS  were 
for  Byan  and  89  Ua  Waurlka,  leaving  42  un- 
purged In*  the  brae.  Bald  Ecgiort  is  affirmed. 
Hoice  we  have: 

Oast  in  tbe  county  ootalde  oC  Torrdl  and 
Waurlka  precincts: 


At  Terrell  pr«olnet 
AtWsarikm 

Total 


n 


LOIT 


—making  the  total  votes  cast  2,506,  plus  the 
549  votes  cast  at  tbe  Waurlka  precinct,  but 
not  counted  for  tber  town,  or  8,067  votes, 
of  which  neithw  candidate  rec^ved  a  map 
Jorlty. 

As  the  counting  as  votes  cast  tbe  187  un* 
poised  votes  in  the  Waurlka  btuc  and  the 
42  in  the  T^rell  box  would  not  vbange  tbe 
result,  we  will  not  determine  wheUra  the 
same  should  be  so  counted.  It  follows  ttaat^ 
as  neither  town  received  tbe  requisite  poc^ 
tlon  of  all  tbe  votes  cast,  anotber  election 
should  be  called  pursuant  to  tbe  prayer  of 
the  petition  already  filed  and  npon  which 
this  election  was  called  for  another  election, 
pursuant  to  sectlcm  6,  art  17,  of  tb»  Consti- 
tution at  which  election  these  two  towns 
only  are  entitled  to  be  candidates,  and  the 
town  receiving  tbe  majcnlty  of  votes  cast  at 
sndi  election  shall  be  the  ooonty  seat  of 
Jefferson  county. 

The  inJunctlMi  granted  bereln  la  rastalned 
and  made  perpetual. 

WILLIAMS  and  AMES,  JJ.,  concur. 
DUNN,  J.,  concurs  in  tbe  rsault  KANE;  J., 
dlssffitlnfr 


FIRST  NAT.  BLDG.  00.  v. 
VANDENBEBG. 
(Sapreme  Court  of  Oklahoma.   Nov.  14, 1911.) 

(Syttabua      the  Cowru) 

1.  DaUAOSS  (i  124*>--ELElfBirT8  OX  COKFEN- 

SATiOM— Breach  or  Bdiloiko  Oohteact. 
Where  a  clause  of  a  building  contract, 
which  provides  that  under  certain  clrcum- 
stances  tbe  owner  shall  be  at  liberty  to  ter- 
minate tbe  employment  of  the  contractor  and 
take  posseflsion  of  the  building  for  the  purpose 
of  completing  It,  is  violated  by  the  owner,  by 
terminating  the  employment  of  the  contractor 
and  entering  Into  poesession  without  right,  the 
■primary  damage,  where  the  oontractor  elects 
to  go  for  damages  for  breach  of  contract,  Is 
the  amount  which  he  has  been  Induced  to  ex- 
pend on  the  faith  of  the  contract,  Induding  a 
fair  allowance  for  bia  own  time  and  services; 
and  if  he  chooses  to  claim  for  anticipated  prof- 
its, he  may  do  bo,  subject  to  the  rules  of  law  as 
to  tbe  character  of  profits  which  may  be  thus 
claimed. 

[E>1.  Note.— For  other  eases,  see  Damages^ 
Cent  Dig.  H  326-338 ;  DecTDig.  |  124.*J 

2.  BviDCHOB  d  864*)— Dootnmn-iaT  Bvz- 
DBiTOB— Books  or  Aocounr— C^oinai.  En- 
nins. 

In  an  action  by  ths  contnetor  to  recover 
damages  from  the  owner  upon  the  above  theory, 
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the  oo&tractor'a  bonkm  of  original  eatrie*  would 
be  admissible  and  competent  evidence  to  prove 
the  work  done  and  material  farnlahed,  and  val- 
ue thereof. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent  Dig.  H  143^1483;  Dec.  D^.  {  354.*] 

3.  BTIDKHOI    Q  876*)  —  DOOniBNTABT  Etx< 

DsncB— Books  of  Accoumt  —  Autobktica- 

TION. 

To  jaatify  the  admission  of  a  party's  boolcs 
of  account  on  his  own  behaU,  it  la  Incumbent 
upon  Um  to  ahow  by  proper  eridenoe  that  the 
record  of  the  transacBona  la  a  faithful  and 
honest  one. 

[EM.  Note.— E\>r  other  cases,  see  Evidence, 
Cent  Dig.  M  162S-1646;  Dec.  Dig.  8  376.*] 

4.  ETIDIITCn    (I    376*)  —  DOCUMBNTABT  KVI- 

Dsncs— Books  ow  Accohiit— Adthbhuca- 

TION. 

Entriea  in  a  book  of  acconnts,  kept  b;  a 
bookkeeper  employed  for  that  pnrpoae,  must  be 
verified  by  the  booltkeepar,  if  alive  wtd  aeeea- 
aiUe. 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Gent  Dig.  H  1«2S-1646;  DecTbig.  |  376.*] 
6.  BSraasKx  (|  S64*)  —  Docuuntast  Bvx- 

DnrcK  —  Books  or  Accottnt  —  "Iadgeb" — 

"Book  or  Obiginal  Bntbisb." 

A  "ledger"  (a  a  book  of  accounts,  in  which 
are  collected  and  arranged,  each  under  Its  ap- 
propriate  head,  the  veriouB  transactions  scat- 
tered throughout  the  party's  journal  or  day- 
book, and  is  therefore  not  a  "book  of  original 
entries,"  within  the  mle. 

(Ed,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1433-1483 ;  Dec.  Dig.  S  354.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  p.  641 ;  vol.  8,  p.  7S92.] 

«.  DaUAGES  (S  124*>— BVIDBNCE— ADMISSIBII.- 
ITT. 

Under  the  circumataoces  of  this  case,  the 
breach  of  the  original  contract  will  not  entitle 
the  plaintiff  to  recover  aa  anticipated  profits  the 
gains  and  profits  of  aubcontracts  entered  Into 
by  him  as  preparaton  and  anbsidiary  to  the  ful- 
BUment  of  the  principal  contract 

[Ed.  Note.— For  other  caaefl,  aee  Damages, 
Cent  Dig.  H  3:^6-338;  Dec.  Dig.  1  124.*] 

Error  from  District  Court,  Greek  County ; 
John  Carnthers,  Judge. 

Action  Henry  J.  Vandenbarc  against 
the  First  Nati<»ial  Building  Oompany.  Jodg- 
ment  for  plaintlft  and  dafendant  brings  ei^ 
nr.  Berarscd  and  remandsd  for  now  trial. 

Dale  A  Blerer,  D.  L.  Sleeper,  Carl  C.  Ma- 
gee,  and  Martin,  Rice  A  Lyons,  for  plaintiff 
In  error.  Poe,  BIddlson  A  Campbell,  Mc- 
Doogal  A  Walker,  and  U  O.  Lytle,  for  de- 
fendant in  error. 

KANE,  J.  Thla  was  a  suit  commenced  by 
tbe  defendant  In  error,  plalntUf  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  damages  for  the  breach  of  a 
building  contract,  and  to  foreclose  a  mechan* 
Ic'a  lien  in  conuectlon  therewith.  The  plain, 
tiff  was  the  contractor  and  the  defendant  the 
owner  of  the  proposed  building,  and  hereaft- 
er they  will  be  so  designated. 

It  seems  that  some  time  during  the  prog- 
ress of  the  work  the  owner  exercised  a 
privilege,  conferred  upon  It  by  article  5  of 
the  contract,  which  reads  as  follows :  "Should 


tbe  contractor  at  any  Ume  refuse  or  neglect 
to  supply  a  sufficiency  ot  properly  skilled 
workmen,  or  of  materials  of  the  proper  qual- 
ity, or  fall  In  any  respect  to  prosecute  the 
work  with  promptness  and  diligence,  or  fall 
In  the  performance  of  any  of  tbe  agreements 
herein  contained,  such  refusal,  neglect  or 
failure  being  certified  by  the  architect,  tbe 
owner  shall  be  at  liberty  after  five  da^  (5> 
written  notice  to  tbe  contractor,  to  provide 
any  such  labor  or  materials,  and  to  deduct 
the  cost  thereof  from  any  money  then  due 
or  thereafter  to  become  due  to  the  contractor 
under  this  contract;  and  If  the  architect 
shall  certify  that  such  refusal,  neglect  or 
failure  Is  sufficient  ground  for  such  action, 
the  owner  shall  also  be  at  liberty  to  ter- 
minate the  employment  of  tbe  contractor  for 
the  said  work  and  to  enter  upon  tbe  premises 
and  take  iwssesBioD,  for  the  purpose  of  com- 
pleting the  work  Included  under  this  contract, 
of  all  materials,  tools  and  appliances  there- 
on, and  to  employ  any  other  person,  or  per- 
sons, to  finish  the  work,  and  to  provide  tbe 
materials  therefor ;  and  in  case  of  such  dls* 
continuance  of  the  employment  of  the  con- 
tractor he  shall  not  be  entitled  to  receive  any 
further  payment  under  this  contract  until 
the  said  work  shall  be  wholly  flnished,  at 
which  time,  if  the  unpaid  balance  of  tbe 
amount  to  be  paid  under  tills  contract  shall 
exceed  the  expense  Incurred  by  the  owner  In 
finishing  tbe  work,  such  excess  shall  be  paid 
by  the  owner  to  the  contractor,  but  if  such  ex- 
pense shall  exceed  such  unpaid  balance,  tbe 
contractor  shall  pay  the  difference  to  the 
owner.  Tbe  expense  incurred  by  the  owner 
as  herein  provided,  either  for  furnishing  ma- 
terials or  for  finishing  tbe  work,  and  any 
damage  incurred  through  such  default,  shall 
be  admitted  and  certified  by  tbe  architect, 
whose  certificate  thereof  shall  be  coniduBlve 
upon  the  parties." 

The  contractor  alleged,  in  substance,  that 
the  owner,  acting  in  collusion  with  the  archi- 
tect, fraudulently,  corruptly,  and  in  violation 
of  tbe  terms  of  said  contract,  and  without 
giving  him  any  notice,  and  without  any  de- 
fault on  his  part,  forcibly '  took  charge  of 
said  building,  and  the  construction  of  same, 
and  notified  said  contractor  that  it  had  ter* 
minated  said  contract,  thereby  causing  the 
contractor  damage  in  the  sum  of  $8,617.17 
for  labor  and  material  furnished  and  used 
by  him  In  the  construction  of  said  building; 
by  loss  of  prospective  profits  In  the  sum  of 
$12,015.17 ;  and  he  prayed  that  he  be  given 
Judgment  for  tbe  sum  of  $10,000,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  all 
claims  or  demands  made  against  plaintiff,  by 
reason  of  certain  subcontracts  which  be  had 
made  and  entered  Into  with  various  persons 
for  the  furnishing  of  materials  and  labor  in 
the  construction  of  said  building,  and  that 
he  may  be  decreed  a  lien  upon  the  lots  upon 
whlcb  said  building  was  erected,  to  secure 
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tbe  payment  of  Bald  Jndgment  The  answer 
of  tbe  defendant  admitted  the  execntlon  of 
the  contract,  but  denied  that  there  was  any 
fraud  or  collnaion  with  the  architect.  There 
were  othw  allegations  to  the  effect  that  the 
defendant  acted  In  accordance  with  the  terms 
of  said  contract  between  the  contractor  and 
the  ownw ;  that  said  owno-  took  chai^  of 
said  work  and  materials  and  appliances 
thereon,  and  proceeded  to  employ  properly 
skilled  workmen,  and  to  purchase  proper  and 
suitable  materials,  and  proceeded  with  the 
construction  of  said  building  In  accordance 
with  the  plans  and  specifications  of  said 
work;  that  It  provided  whatever  labor  and 
material  essential  to  the  work  that  it  was 
bound  to  furnish  under  said  contract  between 
the  plaintiff  and  defendant  In  such  a  manner 
and  at  such  time  as  not  to  delay  the  progress 
of  tbe  work,  and  fully  in  accordance  with 
tbe  terms  of  said  contract;  that  it  paid  plain- 
tiff all  estlmatefi  made  upon  tbe  said  work 
by  the  said  architect  at  tbe  time  and  in 
amounts  epedfled  by  said  estimates,  and 
thereby  paid  plaintiff  tbe  sum  of  fl6,349.76, 
being  tbe  whole  amount  due  tbe  plaintiff  at 
the  time  plaintiff  abandoned  said  work,  and 
up  to  and  Including  the  present  time.  After 
the  Issues  were  Joined,  tbe  court  referred  the 
cause  to  a  master  in  chancery,  who  found 
that  the  contractor  was  entitled  to  recover 
against  tbe  owner  for  labor  and  materials 
furnished  up  to  tbe  time  of  the  forfeiture  of 
the  contract  In  tbe  sum  of  $6,617.21;  for 
certain  materials  purchased  by  the  contrac- 
tor, which  had  not  been  paid  for  by  bim,  and 
which  were  taken  possession  of  by  the  own- 
er and  used  in  the  construction  of  said  build- 
ing, In  the  som  of  $6,739.29 ;  for  certain  ma- 
terials belonging  to  the  contractor,  which  the 
owner  took  possession  of  and  appropriated 
to  its  own  use,  in  the  sum  of  |297.20;  and 
for  anticipated  profits,  which  tbe  contractor 
would  have  been  entitled  to  if  be  had  com- 
pleted the  building,  In  tbe  Bum  of  $6,000. 
The  order  of  reference  waB  made  by  the 
court  upon  its  own  motion,  and  tbe  report 
returned  prior  to  statehood.  After  Btate- 
hood,  the  report  was  approved  by  the  court  in 
all  particulars,  and  Judgment  rendered  In 
accordance  with  the  recommendations  of  the 
master.  To  reverse  this  judgment  this  pro- 
ceeding in  error  was  commeoced. 

Several  assignments  of  error  are  directed 
to  alleged  error  of  tbe  court  in  referring  tbe 
cause  to  tbe  master  without  tbe  consent  of 
the  owner,  and  error  of  the  master,  based  up- 
on rulings  during  the  trial  that  Involved  the 
question  of  abuse  of  discretion  on  bis  part 
As  tbe  case  will  have  to  be  reversed  u[>on 
questions  that  involve  its  merits,  and  as 
those  errors  are  such  as  will  probably  not 
occur  again  upon  a  new  trial,  we  will  not 
further  notice  them. 

[1]  Upon  the  question  of  the  breach  of  the 
contract,  the  master  found  that:  "The  de- 
fendant. First  National  Bulldlnc  Company, 


the  owner  of  the  bonding,  wis  rollty  of  a 
breach  of  tbe  contract  made  with  the  plain- 
tiff oontractor,  for  the  foUowlnc  teouns: 
First.  Because  ft  failed  to  make  and  pay  the 
estimates  at  the  time,  In  the  manna*,  and  for 
the  amounts  provided  for  by  tbe  terms  of 
the  contract  Second.  Because  the  defendant 
building  company  terminated  tbe  contract 
with  the  plaintiff  contractor,  and  took  pos- 
session of  the  building  without  right  'Third 
Because  the  plaintiff  oontractor  bad  sub- 
stantially complied  with  the  terms  of  the 
contract  up  to  the  date  that  the  defendant 
took  possession  of  the  building,  and  the  rea- 
sons assigned  by  the  architect  for  declaring 
a  forfeiture  of  the  contract  were  untrue  and 
known  to  be  so  by  the  architect"  We  be- 
lieve this  finding  was  supported  by  suSclent 
evidence.  Under  Buch  a  state  of  facts,  the 
primary  damage  Is  tbe  amount  of  the  con- 
tractor's loss,  and  thla  loss  must  consist  of 
two  heads  or  classes  of  damage — actual  out- 
lay, and  anticipated  profits.  But  failure  to 
prove  profits  will  not  prevent  tbe  party  from 
recovering  his  loss  and  outlay  and  expendi- 
tures; If  he  goes  also  for  profits,  they  will 
be  measured  by  tbe  difference  between  the 
cost  of  doing  the  work  and  what  he  was  to 
receive  for  it  United  States  v.  Speed,  8 
Wall.  77,  19  L.  Ed.  449.  Speaking  of  those 
two  heads  or  clsBses  of  damage  in  United 
States  T.  Behan,  110  U.  S.  338,  4  Sup.  Ct 
81,  28  L.  Ed.  168,  Mr.  Justice  Bradley,  says: 
"The  two  beads  of  damage  are  distinct 
though  closely  related.  When  profits  are 
sought  a  recovery  for  outlay  Is  included,  and 
something  more.  That  something  more  is 
the  profits.  If  the  outlay  equals  or  exceeds 
the  amount  to  be  received,  of  course  there 
can  be  no  profits.  When  a  party,  injured  by 
the  stoppage  of  a  contract  elects  to  rescind 
it,  then.  It  Is  true,  he  cannot  recover  any 
damages  for  a  breach  of  the  contract  either 
for  outlay  or  for  loss  of  profits ;  he  recovers 
the  value  of  his  services  actually  performed 
as  upon  a  quantum  momft  There  la  then 
no  question  of  losses  or  profits.  But  when 
he  elects  to  go  for  damages  for  the  breach  of 
the  contract  the  first  and  most  obvious  dam- 
age to  be  shown  is  the  amount  which  he  has 
been  Induced  to  expend  on  tbe  faith  of  the 
contract  Including  a  fair  allowance  for  bis 
own  time  and  services.  If  he  chsosee  to  go 
further,  and  claims  for  the  loss  of  anticipat- 
ed profits,  be  may  do  so,  subject  to  the  rnlea 
of  law  as  to  tbe  character  of  proflta  which 
may  be  thus  claimed." 

[2]  We  may  concede,  for  the  purposes  of 
this  case,  that  the  rule  of  damage  adopted 
by  tbe  master  Is  correct,  yet  we  find  that  the 
class  of  evidence  offered  to  maintain  the  va- 
rious Items  found  due  was  ttktirely  inade- 
quate to  support  his  findings.  The  report 
discloses  that  the  findings  of  fact  in  relation 
to  tbe  amount  of  damage  sustained  on  ac- 
count of  labor  and  materials  furnished  haTe 
the  following  testimony  for  thelt  basis  (the 
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eoatnetor  was  htAng  examined  upon  direct 
gram1natl<m):  "Q.  Toa  may  examine  tbla  book 
that  I  now  hand  yon,  and  state  to  tlie  court 
what  it  la.  A.  Ledger  aecannt  of  tlie  «c- 
penae  of  the  National  Bank  BnUdlng  Com- 
pany's bnildlns  at  Tulsa,  Indian  Territory. 
Q.  Ton  may  state  to  the  eonrt  whether  the 
expense  as  shown  in  the  items  of  that  a& 
const  has  been  paid  by  yon.  A.  Yes,  sir. 
(Objected  to^  and  asked  that  It  be  stricken 
out)  Q.  Mr.  Vandenboib  whose  book  Is 
this?  A.  It  la  mtn&  Q.  Under  whose 
Btroctlona  has  this  book  been  kept?  A.  Mine. 
Q.  Yon  may  state  to  the  conrt  whether  the 
Itons  as  shown  In  this  book  are  and  were 
true  and  correct  at  the  time  they  were  enter- 
ed In  the  book.  A.  They  were.  Q.  Bxamlne 
Exhibit  D  to  the  complaint,  filed  In  this 
court,  and  yon  may  state  whether  or  not  yon 
haye  compared  the  items  as  shown  In  said 
Exhibit  D  with  the  original  otrles  in  yonr 
ledgra.  (Objected  to;  Incompetent  and  lm> 
matolal,  and  no  pn^ter  foundation  laid.)  A. 
I  have.  Q.  Mr.  Vandenberg,  yon  sfty  that 
yon  have  compared  the  itons  In  yonr  ledger, 
the  original  entries,  with  this  Exhibit  D.  at- 
tached to  the  bin  of  complaint?  A.  I  have; 
Q.  Bxm  do  they  compereT  (Objected  ta)  Q. 
We  here  and  now  offer  the  todger  in  evidence. 
(Objected  to;  Incompetent,  irreleTaat,  and 
immaterial,  and  no  prapm  foundation  laid. 
Ledger  admitted  in  evidence^  subject  to  the 
objection,  and  marked  'FlaintUfa  .Exhibit 
F.*)  '*  Tliere  was  other  evidence  to  the  effect 
that  the  ledgor  was  kept  by  the  bookkeeper  of 
the  contractor.  Counsel  for  the  owner  contend 
that  the  ledger  account  could  not  be  used  to 
prove  the  value  of  the  labor  and  material 
fnnUShed,  for  the  reason  tha^  were  It  other^ 
wise  comiietent;  no  foundation  has  been  laid 
tor  its  Introduction,  and  a  finding  based  won 
it  was  therefore  wholly  unauthorised. 

In  McDaMcA  v.  Webstar,  2  Houst  (Del.) 
SOS,  the  rule  governing  the  admission  of 
books  of  original  entries  In  cases  like  titiia  Is 
stated  aa  foUows:  "If  Uie  work  vras  done  un- 
der a  special  agreement^  such  as  has  been 
stated,  the  plaintiff's  book  of  original  entries, 
with  the  charges  and  sums  contained  in  his 
account,  was  not  inoper  or  suffldoit  evidence 
to  prove  tiie  value  of  his  services,  or  work 
done  and  material  furnished  by  him  in  build- 
ing the  odll;  for  In  that  case  Uie  plaintiff 
would  be  confined  to  his  special  contract,  and 
could  only  charge  and  recovw  In  strict  ac- 
cordance with  the  terms  ct  it.  But;  If  the 
work  was  not  performed,  and  the  materials 
were  not  supplied,  under  any  special  agree- 
ment, or  if  there  was  originally  a  spsdal 
agreonent  between  the  parties  In  regard  to 
the  mattw,  under  which  it  was  commenced 
and  prosecuted  aa  far  as  it  was  performed  by 
the  i^alntlg,  but  which  special  contract  was 
afterward  rescinded  or  abandoned  by  reastm 
of  tiw  misconduct  of  the  defendant  in  unrea- 
sonably Interfering  vrith  or  intemq^tlng  the 
regidar  prosecution  <tf  the  work,  the  plaintiff 
would  t^n,  in  either  ease^  be  entitled  to  r»> 


cover  on  the  common  counts  for  his  work  and 
the  materials  famished,  as  far  as  he  had 
proceeded  with  it,  without  any  reference  to 
the  qtedal  agreement,  the  same  as  if  none 
had  ever  been  entered  Into  by  him;  and  In 
dther  of  thrae  events  we  consider,  and  rule, 
that  this  book  of  original  entries  vrould  be 
admissible  and  conipetent  evidence  to  go  to 
the  Jury  under  our  statute,  to  prove  the  work 
done,  and  materials  furnished,  and  the  value 
of  them." 

[SI  Applying  the  rule  above  laid  down  to 
the  case  at  bar,  we  take  it  Uiat  booka  of  orig- 
inal entries  of  the  contractor  would  have 
been  admissible  uptm  iwoper  identification 
and  verification.  "To  Justify  the  admlaslon 
of  a  party's  booka  of  account  on  his  own  be- 
half, It  Is  incumbent  upon  him  to  show  by 
proper  evldmce  that  the  record  of  the  trans- 
actions is  a  faithful  and  honest  one."  2  Elnc. 
of  Evidmee,  p.  629.  (lases  from  Alabama, 
Arkansas,  Illinois,  Mississippi,  New  Yor^ 
Ohio,  and  Taxas  are  cited  in  support  of  the 
text 

[4]  The  rule  generally,  and  the  one  apsflir 
cable  in  the  case  at  bar.  Is  that  entries  in  a 
book  of  aceounti,  k^t  by  a  bookke^er  em- 
ployed for  that  purpose  must  be  verified  by 
the  bookkeeper.  If  alive  and  accessible.  Bsil- 
vray  CcHupany  v.  Hendenwm,  S7  Ark.  4f3Si,  21 
S.  w.  S78.  This  Is  the  rule  In  this  Jurisdic- 
tion at  the  present  time.  M.,  K.  A  T.  By.  Oo. 
V.  Walker,  27  OkL  848^  IIS  Pac.  907.  Even 
treating  the  book  offered  as  a  book  oi  orig- 
inal entries,  it  is  quite  dear  that  it  was  not 
properly  admlsslUe  In  eirtdoice  under  the 
mle  above  laid  down. 

[6]  A  ledger  Is  a  book  itf  accounts,  in  which 
are  collected  and  arranged,  eadi  under  its 
appropriate  head,  the  various  transactions 
scattered  throughout  the  party's  Journal  or 
daybook,  and  ia  therefore  not  a  hodk  of  orig- 
inal entries,  vrithin  the  rule.  2  Bna  of  Evi- 
dence, p.  628.  ^beating  the  book  introduced 
as  a  ledger,  and  that  Is  what  the  contractor 
designated  it  In  his  testimony,  there  was  an 
additional  groni^  upon  vAlch  objections  to 
Its  Introduction  ma&A  to  have  been  sustained. 
With  this  book  exduded,  the  court  finds  It 
Impossible  to  determine  oven  qiproxlmatSly 
the  damage.  If  any,  anfloed  1^  the  contrao- 
tor  for  labor  and  material  up  to  the  time  the 
defendant  took  iwssesslon  of  the  building  for 
whKA  the  mastw  allowed  $0,617.21.  Thia 
book  also  finms  the  groundwork  tor  the  find- 
ings of  the  master  aa  to  the  amount  of  dam- 
age due  the  contractor  for  materials  pur- 
chased by  him  which  had  not  been  paid  for, 
but  which  W0O  taken  possession  of  by  de- 
fendant, and  used  in  the  construction  of  said 
buildinft  for  whldi  he  allowed  the  sum  of 
96,789.29.  Without  conslderittg  title  ledger, 
the  court  finds  it  Impossible  to  arrive  at  any 
tntelllgoit  oonclust<m  mi  Chat  item  of  damage, 
and  by  consulting  It  It  Is  quite  MVarent  tliat 
some  of  the  Items  allowed  under  the  second 
head  wwe  lUso  included  and  allowed  under 
the  first,  thns  constituting  a  double  dmige 
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against  the  owner  to  the  amoimt  of  several 
thousand  doUars. 

CI]  Tbe  Bom  of  $5,000  for  anticipated  prof- 
its was  also  based  tipon  Incompetent  evi- 
dence. The  contractor  attempted  to  show 
what  Ms  profits  would  have  been,  had  he 
been  permitted  to  complete  the  building,  by 
showing  the  cost  of  constnictlon  to  blm,  bas- 
ed on  subcontracts  that  he  had  entered  Into 
for  the  greater  portion  of  the  material  and 
labor,  and  then  attempted  to  show  the  rea- 
sonable cost  to  him  for  whatever  material 
and  labor  he  had  not  subcontracted.  ^Ve  do 
not  believe  that  the  subcontracts  constitute  a 
proper  basis  for  proof  of  the  loss  of  antici- 
pated profits.  The  principal  case  on  this  sub- 
ject Is  Masterton  t.  Mayor  of  Brooklyn,  7 
Hill  (N.  T.)  61,  42  Am.  Dec.  88.  In  that  case 
the  contractor  and  owner  entered  Into  a  con- 
tract for  the  erection  of  a  certain  building; 
the  contractor  entered  Into  contracts  with 
other  parties  to  do  a  portion  of  the  work  and 
famish  curtain  materials.  These  subcontracts 
were  used  in  evidence  to  show  the  amount  of 
profits  plaintiff  would  have  made.  They 
were  admitted  by  the  lower  court,  which  ac- 
tion was  held  to  be  erroneous  by  the  appel- 
late court  In  discussing  the  question,  tbe 
appellate  conrt  said:  "It  will  be  seen  that 
we  have  laid  altogether  out  of  view  tbe  sub- 
contract of  Ealn  &  Morgan,  and  all  others 
that  may  have  been  entered  Into  by  the  plain- 
tiffs as  preparatory  and  subsidiary  to  the  ful- 
fillmoit  of  the  principal  one  with  the  defend- 
ants. Indeed,  I  am  unable  to  comprehend 
how  these  can  be  taken  into  the  account  or 
become  tbe  subject-matter  of  consideration  at 
all,  tn  settling  the  amount  of  damage  to  be 
recovered  for  a  breach  of  the  principal  con- 
tract The  defendants  had  no  control  over  or 
participation  in  the  making  of  the  subcon- 
tracts, and  are  certainly  not  to  be  comiMlled 
to  assume  them  if  Improvldently  entered  in- 
to. On  the  other  hand,  if  they  were  made  so 
as  to  secure  great  advantages  to  the  plain- 
tiffs, surely  the  defendants  are  not  entitled  to 
the  gains  which  might  be  realized  from  them. 
In  any  aspect,  therefore,  these  subcontracts 
present  a  most  unfit,  as  well  as  unsatisfacto- 
ry, basis  upon  which  to  estimate  the  real 
damages  and  loss  occasioned  by  the  default 
of  the  defendants.  The  idea  of  assoming 
that  the  plaintiffs  were  necessarily  compelled 
to  break  all  the  subcontracts  as  a  conse- 
quence of  tbe  breach  of  the  principal  one, 
and  that  the  damages  to  which  they  may 
thus  be  subjected  ought  to  enter  into  the  es- 
timate of  tbe  amount  recoverable  against  the 
defendants,  la  too  hypothetical  and  remote  to 
lead  to  any  safe  or  equitable  result  *  *  * 
Tbe  constltnoit  dements  of  tbe  cost  should 
be  ascertained  from  sound  and  reliable  sourc- 
es; from  practical  men.  having  experience  In 
the  parttcolar  department  of  labor  to  which 
the  eoptract  relates.  It  Is  a  very  easy  ma^ 
ter  to  flgura  ont  laxga  profits  upon  paper;  hot 


it  win  be  found  that  these,  in  a  grrat  major- 
ity of  tbe  cases,  become  seriously  reduced 
when  subjected  to  the  contingencies  and  haz- 
ards incident  to  actual  performance.  A  Jury 
should  scrutinize  with  care  and  watchfulness 
any  speculative  or  conjectural  account  of  the 
cost  of  furnishing  the  article  that  would  re- 
sult in  a  very  unequal  bargain  between  the 
parties,  by  which  the  gains  and  benefits,  or. 
In  other  words,  the  measure  of  damages 
against  tbe  defendants,  are  unreasonably  en- 
hanced. They  should  not  overlook  the  risks 
and  contingencies  which  are  almost  Insepara- 
ble from  the  execution  of  contracts  like  the 
one  In  question,  and  which  increase  the 
pense,  independently  of  the  outlays  In  labor 
and  capital.  •  •  •  The  circuit  Judge 
clearly  erred  tn  that  part  of  his  chaise  t« 
the  Jury  which  related  to  the  contract  of  the 
plaintiffs  with  KaiD  &  Morgan.  No  damages 
are  allowable  on  account  of  this  contract; 
nor  am  I  able  to  see  how  It  can  be  regarded 
as  relevant  evidence  upon  any  disputed  point 
connected  with  the  amount  for  which  the  de- 
foidants  are  liable."  Other  cases  in  point  are 
Story  et  al.  v.  New  York  &  Uarlem  R.  R.  Co., 
6  N.  T.  85;  Devlin  v.  Mayor  et  al.,  63  N.  T-  8; 
United  States  t.  Speed,  8  Wall.  77,  19  L.  Ed. 
449;  Hinckley  v.  Pittsburg  Bessemer  Ste^l 
Co.,  lai  U.  S.  264,  7  Sup.  Ct  875,  30  Ll  Ed. 
067,  and  other  authorities  cited  In  13  Cyc  55, 
where  the  doctrine  that  "a  breach  of  the 
original  contract  will  not  entitie  the  plaintiff 
to  recover  as  damages  the  gains  or  profits  of 
collateral  enterprises  or  subcontracts  inta 
which  be  has  been  Induced  to  enter**  Is  ap- 
proved,  upon  the  ground  tbat  such  proSts  or 
gains  are  entirely  too  speculative  and  con- 
tingent, and  not  the  natural  and  probable 
consequence  of  the  original  breach.  The  two 
United  States  Supreme  Conrt  cases  last 
above  cited  cUb  with  approval  Masterton  t. 
Mayor,  aupra,  and  tbey  and  that  class  of  cas- 
es differ  from  Roehm  t.  Horst.  178  U.  S.  1, 
20  Sup.  Ct  780,  44  L.  Bd.  953.  relied  upon  by 
counsel  for  Sefendant  in  error  to  sustain  tbelr 
contoitldn  on  the  pn^tosltlon  now  under  con- 
sideration. In  that  tbe  profits  on  tbe  subcon- 
tract Involved  In  the  former  cases  depended 
on  something  contingent,  on  future  bargains 
or  speculations,  while  In  titie  latter  tbey  did 
not  In  the  case  at  bar,  u  was  said  by 
Chltf  Justice  Nelsim,  who  delivered  the  t^n- 
ion  in  tbe  Masterton  Case:  'TThe  contingent 
elements  of  tbe  cost  sbonld  be  ascertained 
from  sound  and  reliable  sources;  from  prac- 
tical men,  having  eq>erlenee  in  th»  parthnt- 
lar  detmrtment  of  labor  to  whlcb  the  contract 
relates." 

For  tbe  errors  noted,  tbe  Jadgmmt  of  tbe 
lower  court  must  be  reverted,  and  tbe  cause 
remanded,  with  directions  to  grant  a  new 
trtaL 

TUBNER,  a  J.,  and  HATES,  J.,  concur. 
DUNN,  J.,  concurs  In  tbe  concluskni. 
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LTNOH  T.  FERRYMAN. 
iSopreiM  Oooit  of  Oklabonuu   Not.  14,  1911.) 

(ByUabut  fry  th«  Oomt,) 

1.  PABTKnaHip  (I  41*)— What  Oonsn-nmes 

Parties  acting  as  itockholders  attempting 
to  organize  a  corporation,  bat  failing  thereio  for 
the  reason  that  a  corporation  could  not  be  or- 
ganized for  it>  declarea  purpose,  or  becanae  all 
of  its  boBineai  was  to  be  conducted  in  a  foreign 
state,  are  generaUj  held  to  be  partners. 

[Ed.  Note.— For  other  cases,  see  PartMisliipb 
Oent  Dig.  H  56-59;  Dec.  iHg.  |  41;*  Corpo- 
rations, Cent  Dig  I  74.] 

2.  COHPOUTIORI  (i  25*)— FAXLUU  TO  OBQAII- 

izE~RiaHT8  or  Fabtibs. 

Where  in  such  a  case  a  party  burs  aU  the 
stock  or  all  the  interests  of  the  parties  inter- 
ested in  the  concern,  he  secures  thereby  all 
iteht^  ooDtiactoal  or  otherwise,  which  could 
hire  been  enforced  by  them. 

IBd.  Note.— Foi  other  cases,  eae  Goipotations, 
Dsa  DIf.  S  26.*] 

8.  COXPORATIORS  (i  34*)— BSTOFFKI,. 

Where  a  part;  owning  and  in  possession  of 
real  property  sells  the  same  to  a  concern  acting 
as  and  denominated  In  the  deed  as  a  oorporation 
and  enters  into  a  lease  contract  with  his  gran- 
tee, in  which  he  spedfically  agrees  that  he  will 
not  by  or  under  said  lease  or  through  the  pos- 
sessioa  ot  said  property  erer  claim  or  contest 
tlie  right  9i  Uie  lessor,  he  thereby  w^tcs  the 
light  and  estops  himself  from  d^nding  against 
an  action  for  rent  by  an  assi^ee  thereof  on  the 
ground  that  the  concern  with  which  he  con- 
tracted, and  which  was  attempting  to  act  as  a 
cprpotation,  was  a  nnlUty  withoat  poirer  to 
t«ke  Utie  to  the  land  or  aatlioTlty  to  enter  into 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  81-96;  Dec.  I^.  i  84.*] 

Error  from  District  Oonrt,  Kay  Corxnty; 
W.  M.  Bowles,  Judge. 

Action  by  1.  W.  Lynch  against  A.  8.  Fer- 
ryman. Judgment  for  defendant  and  plain- 
tiff brings  error.  Reversed. 

Hackney  &  Lafferty  and  Sam  K.  SnlllTan, 
for  plaintiff  In  error.  H.  B.  Martin,  for  de- 
fendant In  error. 

DUNN,  J.  This  case  presaits  error  from 
the  district  court  of  Kay  county.  It  was  in- 
stituted on  the  lltb  day  of.  January,  1906, 
by  plaintiff  In  error  as  plaintiff  for  the  pur- 
pose of  recoTorlng  rent  due  on  a  certain  lease 
contract  entered  Into  by  the  defendant  with 
the  Ponca  City  Land  &  Improvement  Com- 
pany. No  counter  abstract  Is  made  or  excep- 
tions taken  to  the  statement  of  focts  as  they 
aiv)ear  In  the  brief  of  plaintiff  in  error,  from 
which  we  glean  the  following  to  have  been 
established  by  the  pleadings  and  the  evi- 
dence: The  defendant,  under  the  lease  made 
to  blm  by  plaintUTs  assignor,  the  Ponca  City 
lAnd  &  Improvement  Company,  paid  rent 
thereon  from  January  1, 1908,  the  date  there- 
of to  September  l,  1904.  The  lease  In  ques- 
tion contained  the  following  provision,  among 
others:  "And  it  is  further  agreed  by  said 
lessee  that  be  will  not.  by  or  uutter  this  lease, 
or  tbroogta  the  possession  of  said  property, 


ever  claim  or  contest  the  rights  of  the  lessor, 
and  in  case  of  sale  give  possession  In  thirty 
days."  To  the  petition  the  defendant  filed 
his  amended  answer,  on  Jnly  8,  1908,  alleging : 
That  the  above  company  had  no  Interest  or 
title  to  the  property,  and  had  no  power  or 
capacity  to  hold,  convey,  or  lease  real  property 
In  Oklahoma,  on  account  of  its  incorporation 
under  the  laws  of  the  state  of  Kansas,  for 
the  purpose  of  transacting  business  In  the 
territory  of  Oklahoma,  and  that  the  Incorpo- 
ration under  the  laws  of  Kansas  was  fraudu- 
lently done  for  the  purpose  of  defeating  the 
laws  of  the  territory  of  Oklahoma.  Also, 
that  the  plaintiff  made  false  representations 
to  the  defendant  as  to  the  ownership  of  said 
lots  by  said  company,  and  that  the  plaintiff 
had  no  title  to  the  same,  and  that  the  fact 
that  this  company  conid  not  hold  title  to  any 
property  In  Oklahoma  was  well  known  to  the 
plaintiff  and  Its  officers.  That  the  defendant 
relying  upon  these  stateui«its,  and  believing 
them  to  be  tme,  executed  and  ddlvered  hla 
deed  to  the  above  real  estate,  without  any 
consideration,  and  that  the  company  executed 
and  delivered  back  to  him  a  deed  for  an  un- 
divided one-half  Interest,  and  that  the  de- 
fendant did  not  enter  the  property  under  and 
by  Tlrtue  of  the  lease.  To  this  answer  the 
plaintiff  filed  his  reply,  doiylng  all  of  the 
allegations  of  the  answer,  and  allying  that 
on  the  15tfa  day  of  August,  1902,  the  defend- 
ant executed  and  delivered  to  this  company 
a  deed  conveying  all  Ms  interest  In  this  prop- 
erty; that  the  company  on  the  same  day,  as  a 
part  of  the  same  transaction,  deeded  to  the 
defendant  an  undivided  one-half  Interest  in 
the  property;  that  no  false  representations 
were  made  as  to  the  Interest  of  the  company 
in  this  property,  and  its  right  to  hold  title 
thereto;  and  the  further  defense  that  this 
transaction  occurred  on  the  15th  day  of  Au- 
gust, 1902,  and  that  the  same  was  barred  by 
the  two  years*  statute  of  limitations.  Upon 
the  Issues  thus  joined,  a  trial  was  had.  The 
defendant,  In  his  pleadings  and  in  his  evi- 
dence, admitted  the  execution  of  the  lease 
and  claimed  that  Lynch,  the  plaintiff,  was  to 
furnish  bis  money  to  go  Into  the  livery  busi- 
ness up(m  the  lots  above  described;  that  he 
did  furnish  him  some  money  between  August, 
1902,  and  January  1,  1903,  at  which  time 
they  attempted  to  have  a  settlemoit.  and  did 
adjust  matters,  and  Ferryman  agreed  to  pay 
to  the  company  or  to  Lynch  $20  a  month  for 
the  use  of  the  undivided  one-half  Interest  In 
this  property  under  the  lease  sued  upon.  It 
Is  also  shown  that  the  plaintiff  herein  was 
the  owner  by  purchase  of  the  entire  Issue  of 
capital  stock  of  the  so-called  corporation,  and 
all  the  Interest  of  those  who  bad  Invested  In 
the  concern.  At  the  close  of  the  testimony 
the  court  directed  a  verdict  In  favor  of  de. 
fendant  dismissing  plaintiff's  case  on  the  the- 
ory that  the  concern  with  which  defendant 
had  contracted  bad  no  existence  either  in 


•Tor  ether  eases  see  same  topic  sad  secUon  NUHBSB  la  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Sarlw  ft  Rep'r  iadnas 
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lav  or  In  fhet  nndar  the  dedsloiia  of  the  ter> 
rlt(»lal  ■  Snpreme  Court,  by  reason  of  tho 
tect  tliat  the  company  was  organlaeA  In  the 
^te  of  Kansas  for  the  purpose  of  doing 
bnsineBi  In  the  state  itt  Oklahoma,  and  was 
without  anthorU7  of  law  to  do  anything  In 
Oklahoma.  Ensevtlons  were  saved  to  this 
action,  and  ttie  case  has  been  duly  lodged  In 
this  court  for  review. 

The  Ponca  CAty  Land  &  Improvunent  Com- 
pany has  had  a  rsther  stnmy  Ic^l  careo', 
evidences  of  which  appear  In  the  reports  of 
the  territorial  Snpreme  Oonrt  Bamce  et  aL 
T.  Lynch  et  al.,  0  Okl.  11,  69  Pae.  995;  Barnes 
et  al.  T.  I^ch  et  aL,  9  OU.  106,  59  Pac.  990; 
Hyatt  T.  Ponca  Cl^  Land  &  Imp.  Go^  14 
OU.  189,  78  Pac.  185,  68  L.  B.  A.  810;  lAf- 
ferty  v.  Bvans,  17  OU.  247,  87  Pac.  904,  21 
L.  B.  A.  (N.  S.)  863.  It  Is  conceded  In  this 
case  tbat  the  company  named  in  the  fore- 
going cases  Is  the  same  cinicem  involved  In 
the  case  at  bar,  and  this  case  was  tried  In 
the  light  of  the  foregoing  anthorltles. 

[3]  The  conclusion  which  we  have  reached 
in  this  case,  as  announced  In  the  syllabi,  we 
b^eve  to  be  supported  in  every  particular 
by  the  plainest  dictates  of  Justice  and  equity, 
and  while  the  doctrine  and  legal  rules  an- 
nounced herein  snpportlng  them  find  ample 
support  In  the  authorities,  It  will  not  be  said 
that  the  line  is  either  unbroken  or  wlthont 
dissent  There  are  drcnmstances  and  condi- 
tions under  which  the  general  rule  that  a 
tenant  cannot  be  heard  to  question  his  land- 
lord's title  does  not  obtain,  and  the  excep- 
tions are  as  well  supported  as  the  rule  Itself, 
and  there  are  anthorltles  which  bold  that 
this  doctrine  does  not  obtain  where  the  ten- 
ant was  in  possession  at  the  time  of  the  mak- 
ing of  the  lease;  and  while  there  is  strong 
reason  and  authority  for  the  assertion  that 
where  one  has  dealt  with  a  corporation  in 
Its  corporate  name  or  even  a  body  acting  as 
a  corporation  which  the  party  recognized  as 
a  corporation,  where  he  has  received  and  re- 
tained the  benefits  of  his  contract  that  he 
will,  when  proceeded  against  thereon,  be  es- 
topped to  deny  the  l^lity  of  the  corporate 
existence  or  its  power  to  contract,  there  are 
some  authorities  which  hold  tbat  be  Is  not 
so  estopped  in  such  a  case  If  there  was  no 
law  or  an  nnconstltntlonal  law  under  which 
the  alleged  corporation  could  exist  An  in- 
spection of  a  large  number  of  anthorltles, 
however,  discloses  that  in  virtually  every  in- 
stance where  estoppel  has  not  been  allowed 
as  in  the  case  of  Lafferty  v.  Evans,  supra, 
the  peculiar  facts  of  the  case  Itself  rendered 
It  unjust  to  allow  It  and  controlled  the  deci- 
sion. 

Another  Instance  of  such  a  case  is  that  of 
Krutz  V.  Paola  Town  Co.,  20  Kan.  897.  In 
that  case  the  Paola  Town  Company  bad  ceas- 
ed to  exist  as  a  corporation,  but  was  seeking 
to  maiiUa.ln  what  was  denominated  by  the 
court  an  IneqnitaUe  action  against  the  plain- 
tiff in  error.  To  defeat  the  same,  he  had  de* 
nied  the  corporate  erlstence  of  plaintiff  and 


Its  want  of  capacity  to  sua.  This  defOise  on 
his  part  was  allowed  by  liie  conrt,  whldti,  in 
the  discussion  thereof,  took  note  ot  the  prin* 
dples  which  we  here  invoke,  and  said:  "The 
only  remedy  of  the  defendant  to  defeat  this 
Inequitable  action  Is  to  show  the  fact  that  the 
town  company  as  a  corporation  no  longer  ex- 
ists. But  if  he  can  be  prevmted  from  show- 
ing this  fkct  by  the  Interposition  of  what  la 
supposed  to  be  an  equitable  estoppd,  tlien  an 
equitable  estoppel  may  be  Invoked  against 
eqnltTt  and  to  defeat  equity.  This  would  be 
a  new  use  of  equitable  estoppel.  Wh«n  it  Is 
equitable,  howevo-,  to  estop  a  party  from  de- 
nying the  existence  of  a  corporation.  It  is 
often  done,  and  Is  usually  so  done;  and  it 
could  probably  be  so  done  In  this  case  if  it 
were  equitable  to  do  so." 

The  rule  generally  is,  as  announced  in  the 
case  of  Estey  Mfg.  Co.  v.  Runnels,  55  Mich. 
130,  20  N.  W.  828,  that:  "Where  a  body  as- 
sumes to  be  a  corporatlcm  and  acts  under  a 
particular  name,  a  third  party  dealing  with 
It  under  such  assumed  name  Is  estopped  to 
deny  its  corporate  existence.  Such  Is  the  gen- 
eral rule,  founded  upon  equitable  principles, 
and,  if  any  exceptions  exist.  It  Is  only  wh^ 
there  are  no  facts  which  make  it  legally  un- 
just to  forbid  Its  denial.' " 

In  snpportlng  the  contention  of  plaintiff  In 
error,  therefore,  in  this  action,  we  do  so  on 
the  proposition  that  there  are  no  facts  which 
would  make  it  unjust  in  this  case  to  follow 
the  general  rule,  and  every  consideration  of 
right  dealing  prompts  us  to  do  so. 

The  rule  that  one  who  goes  into  possession 
as  a  tenant  of  another  Is  estopped  to  deny 
the  title  of  his  landlord  In  the  majority  of 
Jurisdictions  applies  equally  to  a  case  where 
the  tenant  was  In  possession  at  the  time 
of  the  making  of  the  lease  as  well  as  where 
he  takes  possession  under  and  by  virtue 
thereof.  Hodges  v.  Waters,  124  6a.  229,  52 
S.  B.  161,  1  L.  R.  A.  (N.  S.)  1181,  110  Am. 
St  Rep.  166.  This  case  Is  annotated  In 
4  Am.  &  Eng.  Ann.  Cas.  106,  wherein  au- 
thorities from  nearly  every  state  In  the 
Union  are  noted.  To  the  same  point,  see  2 
Taylor  on  Landlord  &  Tenant.  |  495;  2  Un- 
derbill on  Landlord  &  Tenant,  |  561,  and  au- 
thorities dted;  School  Dist  v.  Long  (Pa.) 
10  Ala.  769;  Piper  v.  Cashdl  et  al.,  122 
Fed.  614,  58  C.  a  A.  396;  Sage  v.  Halverson, 
72  Minn.  294,  75  N.  W.  229;  RIcketson  v. 
QalUgan  et  ux.,  88  Wis.  394,  62  N.  W.  87; 
Hagar  v.  Wlkoff,  2  Okl.  580,  39  Pac.  281. 

In  the  case  of  Piper  v.  Cashell  et  al.,  supra, 
the  Clrcnit  Court  of  Appeals  of  the  Ninth 
Circuit  said:  "The  plaintiff  In  error  cites 
decisions  of  the  Supreme  Conrt  of  California 
to  sustain  the  proposition  that  where  the 
tenant  did  not  take  possession  under  the 
lease,  but  was  already  in  possession,  he  Is 
not  estopped  to  deny  the  lessor's  title. 
Tewksbnry  v.  Magraff,  33  Cal.  237;  Franklin 
V.  Uerida,  80  GaL  5S8y  96  Am.  Dec.  129; 
Davis  V.  McOrew,  82  CaL  135,  28  Paa  4L 
Tha  conrt  ef  California  stands  practically 
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alone  In  UMerttng  tbta  doctrine.  Tbe  over- 
whelming weUbt  of  authority  la  against  It 
Lucas  T.  Brooks,  18  WaU.  4Se.  21  L.  Ed. 
779;  Garter  T.  Marshall.  T2  VL  000;  Bvdian- 
an  T.  LarUn,  U«  Ala.  481.  22  Booth.  548; 
MltcheU  T.  White,  74  Oa.  827;  Forgj  t. 
Harrey.  151  Xnd.  607,  51  N.  SL  1068;  Bowdlsh 
T.  Dobaqoe.  88  Iowa,  841;  Keller  Eell^, 
28  Me.  182;  Tollla  v.  Tacoma  Land  Co.. 
18  Vaah.  140,  52  Pae.  1017;  Gampaa  t.  Laf- 
ferty.  48  Mich.  428^  5  N.  W.  648;  Hawes  T. 
Shaw,  100  Masa.  187;  Parrott  Hnngel- 
bnrger,  9  Mont  526,  24  FftO.  14;  Jackson 
Ajm,  14  Johns.  [N.  T.]  224;  Hamilton  t. 
Pittocfc,  158  Pa.  467.  27  AtL  107a» 

And  dlscnsslng  the  facts  In  the  case  of 
Bl&etMm  Galllgan  vt  nx.,  enpra.  Jostlce 
Cassoda;  of  the  Snprone  Court  of  Wlscon- 
aln  said:  *Tht  dtfendant  expressly  agreed. 
In  ttteet,  to  hold  the  said  house  and  premises 
then  occopied  by  him  nnder  Uie  plalntJUf  as 
the  owner  thereof,'  and  'as  his  tenant'  and 
to  Tacate  the  same  at  any  time  on  six 
months'  notice,  and  upon  snch  notice  being 
given  to  have  the  right  to  remore  said  build- 
ing within  six  months.  That  agreonent  se* 
cnred  mutual  braeSta.  and  was  signed  by  tbe 
idalntiff  as  well  aa  the  defoidant;  hence  was 
mutually  binding  upon  both  parties.  It  cer- 
tainly estopped  the  defmdant  from  cilalmlng 
that  the  plaintiff  had  no  authority  to  make 
snch  contract  or  was  not  the  owner  of  tbe 
land.  Skinner  t.  Richardson,  Boynton  ft 
Co.,  76  Wis.  464  [46  N.  W.  818];  Tondro  r. 
Cnshman,  6  Wis.  279.** 

Nor.  in  our  Judgment  when  the  facts  of 
this  case  are  considered,  may  the  defaidant 
be  heard  to  qneetlon  his  landlord's  title,  evep 
though  it  should  be  made  to  appear  that 
there  was  no  law  extant  under  which  a  cor- 
poration fbrmed  to  conduct  the  business  In 
which  this  one  was  engaged  could  be  or- 
ganized. Speaking  of  this  specific  concern, 
tbe  Supreme  Court  of  the  Territory  of  Okla- 
homa, in  the  case  of  Myatt  t.  Ponca  City 
Land  &  Imp.  Co.,  14  Okl.  215.  78  Pac.  192, 
68  L.  B.  A.  810,  says:  "When  a  person  em- 
powered to  transfer  the  title  to  real  estate 
conveys  the  same  to  a  corporation,  tbe  title 
passes  from  him,  and,  whether  rightfully  or 
wrongfully,  must  be  vested  In  the  corpora- 
tion, and  it  does  not  He  with  him  or  any  one 
else  claiming  throngh  or  nnder  him  to  dis- 
pute the  right  of  the  corporation  to  receive 
the  same."  This  doctrine  finds  support  In  a 
large  number  of  authorities  and  has  always 
been  adhered  to  where  the  facts  of  the  par- 
ticular case  would  render  It  unjust  to  per- 
mit tbe  party  to  assail  the  title  wblcb  he 
had  sought  to  convey.  Jndge  Thompson,  in 
his  Commentaries  of  the  Law  of  Corpora- 
tions (1896)  ToL  4.  I  6414.  says:  ''Where  a 
person  makes  a  deed  of  grant  to  a  body  by 
the  use  of  a  name  which  Implies  that  It  Is  a 
corporation,  be  will  be  estopped  by  his  deed 
from  challenglBg  the  fact  that  It  Is  duly  in- 
corporated and  capable  of  taking  tbe  land, 
espedally  after  be  has  reoelvea  ttw  otmsld- 


eration  for  tbe  samla;  bnt  Qie  questloB  vrtietb- 
er  tbe  corporation  la  duly  organised  and 
capable  of  takbig  such  a  grant  will  be  left 
to  be  decided  in  a  contest  between  the  state 
and  the  corporators,  to  oust  them  of  tfadr 
fntnchises."  See,  also,  2  Tfaompeon  on  Corp. 
i  lo:^  (1908);  Brown  t.  Atlanta  By.,  etc., 
Co.,  lis  Oa.  462,  89  S.  B.  71;  Commercial 
Bank  of  Keokuk  Pfaiffer  et  U,  106  N.  Y. 
2^  15  N.  BL  SU;  Seven  Star  Orange  etc, 
T.  Ferguson,  98  M&  176,  56  Atl.  648;  Melkel 
et  aL  T.  German  Savings,  etc.  Society,  16 
Ind.  181;  Jones  t.  Aspen  Hardware  Co.,  21 
Colo.  263,  40  Pac  467,  29  L.  B.  A.  143,  52 
Am.  St  Bep.  220;  Paget  Sound  Nat  Bank  v. 
Fisher  et  al.,  62  Wash.  246,  100  Pac  724, 
17  Am.  ft  Ebg,  Ann.  Gas.  626;  Plnmmer  v. 
Chesapeake  ft  O.  I^.  Co..  148  Ky.  102,  186 
8.  W.  162. 

It  Is  to  be  noted  In  the  case  at  bar  that 
the  defendant  made,  ezacnted,  and  delivered 
to  the  company  in  queetlon  a  deed  to  the 
property  hen  Involved,  and  that  at  the  aame 
time  the  company  delivered  to  the  defendant 
a  deed  to  an  undivided  half  Interest  therein. 
In  both  of  these  deeds  the  company  Is  recog- 
nized as  a  oorporatlmi  and  so  denominated, 
and  it  Is  further  to  be  noted  that  tbe  de- 
fendant In  his  lease  contract  spedflcally 
agreed  that  he  would  not  by  or  nnder  the 
same  or  through  the  possession  of  tbe  said 
property  ever  claim  or  contest  tbe  right 
of  the  lessor.  Under  all  of  these  circum- 
stances we  are  unable  to  conclude  other- 
wise than  that  if  tbe  d^endant  under  the 
law,  would  mioj  tbe  right  of  aasaiUng  bis 
landlord's  title  or  tbe  right  and  interest  In 
and  to  the  property  of  the  concern  with 
which  he  had  dealt  boOi  as  a  grantor  and  a 
grantee  he  had  effectually  waived  the  same 
by  his  specific  contract  and  that  It  would 
be  violative  of  every  rule  of  Justice  and  good 
conscience  to  hear  him  assail  the  existence 
of  the  party  with  which  he  dealt  In  order  to 
escape  his  contract  obligation. 

Speaking  of  the  effect  of  previous  trans- 
actions In  which  a  concern  was  recognized 
as  a  corporation,  the  Court  of  Appeals  of 
New  York,  In  the  case  of  Commercial  Bank 
V.  Pfelffer  et  at,  supra,  said:  "We  think 
that  the  defendants  are  not  at  liberty,  under 
snch  circumstances,  to  dispute  tbe  existence 
of  the  plaintiff  as  a  corporation  capable  of 
entering  Into  contracts,  and  of  acquiring  and 
disposing  of  property  as  a  corporation,  under 
the  law.  In  an  action  brought  by  the  receiv- 
er of  an  Insolvoit  mutual  Insurance  compa- 
ny, upon  a  premium  note  glvoi  for  Insur- 
ance (White  V.  Boss,  15  Abb.  Prac.  66),  it 
was  decided  In  this  court  prior  to  the  enact- 
ment of  chapter  608,  of  the  Laws  of  1875: 
TThat  the  defendante  were  members  of  the 
corporation.  They  became  such  members 
when  they  dellvwed  the  note  upon  which 
this  suit  Is  prosecuted  and  received  their 
policy.  Having  thus  dealt  with  it  as  a  cor- 
poratloa  de  facto,  the?  cannot  now  be  heard 
to  question  tbe  validity  of  Its  organisation.' 
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It  was  be3d.  In  Phoenix  Warehcmdne  Co.  t. 
Badger,  07  N.  T.  298,  that  tbe  defendant  Is 
not  In  a  position  to  dispute  the  validity  of 
the  Incorporation.  He  had  become  a  Btock- 
holder,  acted  for  Bereral  jmn.  aa  tmstee, 
taken  part  In  its  managonent.  and  ,  contract- 
ed with  it  as  a  corporation,'  citing  Baton  t. 
Asplnwall,  19  N.  T.  119;  Buffalo,  etc.,  Rall- 
roed  Go.  t.  Cary,  26  M.  Y.  75;  Asplnwall  t. 
Saccfai,  57  N.  Y.  331;  White  t.  Boss,  snpra. 
The  general  rule  Is  stated  in  Morawitz  on 
PrlTata  Corporations,  |  141,  'that  a  p^son 
who  has  contracted  with  an  association  as- 
suming to  be  incorporated  and  acting  in  a 
corporate  caj>acity  cannot,  after  having  re- 
ceived the  benefit  of  the  contract,  set  up  as 
a  defense  to  an  action  brought  upon  It  by 
the  company  that  the  latter  was  never  le- 
gally Incorporated,  or  that  It  had  no  au- 
thority to  ente^  Into  the  cratract  In  a  cor- 
porate capacity.' " 

In  the  discuaston  of  the  case  of  Dlckerson 
T.  Colgrove  et  aL.  100  U.  B.  578,  25  L.  £d. 
818,  Mr.  Justice  Swayne,  speaking  of  the 
eflTect  of  acts  in  the  same  class  as  those  now 
before  us  for  consideration,  says:  *The  law 
upon  the  subject  Is  vsUl  settled.  The  vital 
principle  Is  that  he  who,  by  bis  language 
or  conduct,  leads  another  to  do  what  be 
would  not  otherwise  have  done,  shall  not 
subject  such  person  to  loss  or  Injury  by  dis- 
appointing the  expectations  upon  which  be 
acted.  Such  a  change  of  position  Is  sternly 
forbidden.  It  Involves  fraud  and  falsehood, 
and  the  law  abhors  both.  This  remedy  is 
always  so  applied  as  to  promote  the  ends  of 
Justice.  It  Is  available  only  for  protection, 
and  cannot  be  used  as  a  weapon  of  assault. 
It  accomplishes  that  which  ought  to  be  done 
between  man  and  man,  and  Is  not  permitted 
to  go  beyond  this  limit.  It  Is  akin  to  tbe 
principle  involved  In  the  limitation  of  ac- 
tions, and  does  Its  work  of  Justice  and  re- 
pose where  tbe  statute  cannot  be  Invoked" — 
anl  quoted  approvingly  from  Faxton  v.  Fax- 
on, 28  Mlcb.  159,  wherein  that  court  said: 
"There  Is  no  rule  necessary  to  enforce  good 
faith  than  that  which  compels  a  person  to 
abstain  from  assert&ig  claims  which  be  has 
Induced  others  to  suppose  he  would  not  rely 
on.  The  rule  does  not  rest  on  tbe  assump- 
tion that  he  has  obtained  any  personal  gain 
or  advantage,  but  on  the  fact  that  he  has 
Induced  othera  to  act  In  such  a  manner  that 
they  win  be  seriously  prejudiced  If  he  is 
allowed  to  fall  In  carrying  out  what  he  has 
encouraged  them  to  expect" 

It  may  be  that  to  all  the  world  besides, 
and  to  the  state  as  well  as  the  Incorporators 
themselves,  the  concern  was  a  mere  nullity 
and  Its  contracts  void,  but  to  this  defend- 
ant, BO  far  as  was  necessary  to  make  the 
contract  here  in  question  valid  between  It 
and  him.  It  was  a  concern  capable  of  deal- 
ing. It  had  B  being,  a  local  habitation,  and 
a  contracting  existence^  and  hB  could  not 
dispute  it. 


Our  statute  on  this  subject  Section  8  of 
chapter  16  [section  8S«]  Wilson's  Bevlsea  & 
Annotated  Statutes  of  Oklahoma  1008;  sec- 
tion 119X  CompUed  Laws  of  Oklahoma  1900» 
provides  as  follows:  "Any  pttson  or  corpo- 
ration, having  knowing^  rec^ved  and  ac- 
cepted the  benefiti,  or  any  part  thereof,  of 
any  conveyance,  mortgage  or  contract  re- 
lating to  real  estate  shall  be  amclnded  there- 
by and  estopped  ' to  deny  the  valldltr  of  such 
conveyance,  mortgage  or  contract  or  tbe 
power  or  authority  to  make  and  execute  tbe 
same,  except  on  Uie  ground  of  fraud;  but 
this  section  shall  not  apply  to  minora  or  per- 
sons of  unsound  mind  who  pay  or  tender 
bade  the  amount  of  such  benefit  reeved  by 
them  selves." 

^ere  la  no  proof  of  any  fraud  in  the  case 
at  bar,  and  the  defendant  knowing^  received 
and  accepted  the  benefits  of  this  contract, 
and  under  the  foregoing  statute  aa  wdl  as 
by  the  law  of  the  land  he  Is  estopped  to 
deny  the  contract  or  the  authority  of  tbe 
party  with  whom  he  dealt  to  make  and  ex- 
ecute the  same. 

[1]  It  Is  generally  held  tha^  where  parties 
associate  themselves  togetbw  for  the  pur- 
pose of  organizing  a  corporation  and  fail* 
they  thereupon  become  partners  to  the  ex- 
tent of  their  Interest  Empire  Mills  v.  Als- 
ton Grocery  Co.  et  al.,  4  Wlllson,  Civ.  Cas. 
Ct  App.  (8  221)  346,  15  S.  W.  200,  205,  12 
L.  R.  A.  366;  Wonderly  v.  Booth,  36  N.  J. 
Law,  250;  Jones  v.  Aspen  Hardware  Co^ 
21  Colo.  263,  40  Pac.  457,  29  L.  B.  A.  143,  52 
Am,  St.  Rep.  220;  Arkansas  Pass  Harbor  Co. 
V.  Manning  et  al.,  94  Tex.  653,  C3  S.  W.  627; 
Baldwin  et  al.  t.  Johnson  et  al.,  95  Tex. 
85,  65  S.  W.  171;  Queen  City  Furniture,  etc., 
Co.  V.  Crawford  et  al.,  127  Mo.  356,  30  S. 
W.  163;  Eaton  v.  Walker,  76  Mich.  579,  43 
N.  W.  638,  6  L.  R.  A.  102. 

In  the  case  of  Empire  Mills  t.  Alston 
Grocery  Co.  et  al.,  supra.  It  Is  said:  "A 
corporation  canuot  Incorporate  In  one  state 
for  the  purpose  of  carrying  on  all  of  Its  cor- 
porate business  In  another.  The  stockhold- 
ers would  be  held  to  be  partnera.  HUl  t. 
Beach,  12  N.  J.  Bq.  31;  Cook,  Stock  A  Stock- 
holders, i  238.  See,  also,  Land  Grant  R.  & 
T.  Co.  V.  Coffey  County  Com'rs,  6  Kan.  245; 
Morawetz,  Priv.  Corp.  {1st  Bd.)  S  513;  Erie 
B.  Co.  V.  State,  31  N.  J.  Law,  543,  544  [86 
Am.  Dec.  226].'* 

[2]  From  the  evidence  In  this  case  it  ap- 
pears that  the  plaintiff.  Lynch,  had  at  the 
time  of  the  beginning  of  this  action  secured 
title  to  all  the  stock  aud  Interests  of  his 
associates.  This  would  carry  with  It  the  right 
to  all  assets  and  enforceable  contracts  of 
tbe  concern,  and  it  Is  held,  in  section  561  of 
Underbill  on  Landlord  A  Tenant,  that  the 
estoppel  of  the  tenant  to  deny  his  landlord's 
title  win  operate  In  favor  of  all  persons  who 
are  in  privity  of  contract  with  the  landlord 
during  the  term  of  his  tenancy.  The  con- 
tract lease  made  herein  inured  eaultably  to 
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the  be&eflt  of  tbe  stockholders  who  are  deem- 
ed to  have  been  partners  In  this  enterprise  and 
the  plaintiff,  having  secured  the  Interests  of 
all  of  these  parties,  secnred  with  them  all 
rights  which  grow  ont  of  or  may  be  aap- 
ported  by  this  lease. 

It  therefore  follows  that  the  Judgment  of 
the  trial  court  mast  be  reversed,  and  this 
cause  remanded,  with  Instructions  to  grant 
plaintiff  a  new  trIaL 

TURNER.  O.  J.,  and  WILLIAMS,  KANE, 
and  HATES,  33.,  concnr. 


MISSOURI.  E.  &  T.  RT.  00.  T.  HORTON. 
(Sapnune  Gonit  of  Oklahoma.    May  9,  19U.) 

(Bj/UalMt  by  the  Ooiart.) 

1.  OoimirvAROi  (S  SO*)  —  Subpeise  ~  l)xu- 

OBIICI. 

Surprise  at  tbe  trial  is  not  sofficlent 
croand  for  a  continnance,  unless  the  surprise 
u  Boch  as  cannot  be  obviated  by  the  ezexdM  of 
ordinary  care  and  doe  diligence  on  the  jtart  of 
the  party  asking  for  the  continuance. 

[Ed.  Note.— For  other  cases,  see  ContinuaDce, 
CenL  Dig.  iS  99-112 ;  Dec.  Dig.  |  30.*] 

2.  TBIAL  (§  296*)— IRSTBUCTIONB— CONSTHUC- 

Tioif  AS  A  Whole. 

If  an  luBtructioD  oomplalned  of,  when  con- 
sidered in  connection  with  the  other  instruc- 
tions given,  fairly  covers  the  legal  pbasea  nec- 
essary to  present  to  the  ixirj,  the  cause  will  not 
be  reversed,  although,  standing  alone,  ft  may 
not  be  technically  accurate. 

[Ed.  Note.— For  other  cases,  see  TiiaL  Cent. 
Dig.  H  705-718;  Dea  Dig.  |  296.*] 

3.  Daicaobi  (199*)— .Musdbb— Loss  or  Sbbt- 

ICES. 

In  an  action  by  a  parent  for  the  loss  of 
the  services  of  his  minor  child,  the  damage  to 
tbe  parent  is  limited  to  such  as  will  compensate 
him  for  tbe  loss  of  the  child's  services  to  tbe 
time  of  bis  majority,  tbe  reasonable  amounts 
necessarily  expended  in  tbe  treatment  and  care 
of  tbe  child,  and  tbe  value  of  tbe  parent's  serv- 
ices while  nursing  the  child ;  and  the  jury  may 
consider  that  witti  age.  growth,  and  experience 
the  value  of  tbe  child's  services  would  increase, 
although  they  cannot  consider  that  the  child 
mfgbt,  if  not  Injured,  engage  in  any  particular 
calling. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  II  237-241 ;  Dec.  Dig.  {  9ft.*] 

4.  Railboadb  (I  801*>— Public  CBOssinos— 
Cabx  Bequibed  or  Railboad  and  Tbat- 

ELER. 

The  obligations,  rights,  and  duties  of  tbe 
railroads  and  travelers  at  public  crossings  are 
mutual  and  reciprocal,  and  no  greater  degree  of 
care  is  required  of  one  than  of  the  other.  Both 
parties  are  charged  with  a  mutual  degree  of 
care  in  keeping  a  lookout  on  their  part,  and  the 
degree  of  diligence  to  be  exercised  on  both  sides 
is  such  as  a  prudent  man  would  eserdse  nnder 
the  circumstances  of  ttie  case. 

[Ed.  Note.— For  other'  cases,  see  Railroads, 
Cent  Dig.  |  956;  Dec  Dig.  |  301.*] 

6.  Evidence  (|  94*)— Bubden  or  PBOor— Gek> 
EBAL  Rule. 

An  instruction  to  the  effect  that  the  bnr* 
den  of  proof  is  upon  the  plaintifE  to  establish 
each  and  evei7  [Articular  fact  necessary  to 
make  ont  bis  cause  of  action  by  a  preponder- 


ance of  the  evidence,  and  the  burden  is  upon 
the  defendant  to  establish  tbe  afflrmative  ule- 
gatious  or  defense  set  up  In  its  answer  by  a 
preponderance  of  the  evidence,  was  a  correct 

feneral  statement  of  tbe  law  governing  tbe  bur- 
en  of  proof,  and  therefore  unobjectionable. 
[Ed.  Note.— For  other  cases,  see  Evidoice, 
Gent  Dig.  »  116,  117 ;  Dec  Dig.  |  94.*] 

Error  from  District  Court,  Plttsbure  Coan- 
ty ;  Preslle  B.  Col^  Judge. 

Action  by  R.  L.  Horton  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Jadgm«it  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Clifford  tu  Jackson  and  W.  K.  AU»,  for 
plaintiff  In  orror.  J.  B.  WUtehead  and  Wal- 
lace Wilkinson,  for  defendant  in  eiror. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below,  to 
recover  damages  from  the  plalntlfl  In  error, 
defendant  below,  for  loss  of  services  of  bis 
minor  son,  by  reason  of  injuries  alleged  to 
have  been  Inflicted  upon  him  by  tbe  defend- 
ant on  tbe  2d  day  of  March,  1908,  nnder  the 
following  circumstances:  On  said  date  said 
minor  son  was  walking  upon  Erebs  av^ue, 
in  the  dty  of  McAlester,  and  crossing  the 
tracks  of  the  defendant  company  upon  said 
street;  the  defendant,  through  its  agents 
and  employ^,  negligently  and  carelessly 
pushed  a  box  car  against  plelntHTs  said 
minor  son,  thereby  knocking  him  down  and 
severely  injuring  bim.  The  answer  was  a 
general  denial,  except  as  to  the  incorpora- 
tion of  tbe  defendant,  and  a  further  allega- 
tion to  the  effect  that,  even  If  the  injuries 
complained  of  were  sustained,  said  injuries 
were  not  due  to  tbe  negligence  of  tbe  defend- 
ant, but  were  due  solely  to  negligence  on  the 
part  of  said  minor  son.  The  reply  was  a 
general  denial.  Upon  trial  to  a  Jury,  there 
was  a  verdict  for  the  plaintiff,  npon  which 
Judgment  was  duly  entered,  to  reverse  which 
this  proceeding  In  error  was  commenced. 

The  assignments  of  error  presented  by 
counsel  for  plaintiff  In  error  In  their  brief 
are:  (1)  That  the  plaintiff  in  error  having 
announced  ready  for  trial,  and  the  jury  hav- 
ing been  impaneled.  It  was  prejudicial  er- 
ror to  permit  the  defendant  In  error  to 
amend  his  complaint  without  granting  tbe 
plaintiff  in  error  a  continuance;  (2)  It  was 
error  to  Instruct  tbe  Jury  that  the  Injured 
boy  and  tbe  trains  of  the  railway  company 
had  an  equal  right  to  use  the  street  at  the 
point  the  defendant  In  error  claimed  the  ac- 
cident happened;  (3)  the  court  In  his  in- 
structions to  the  jury  Incorrectly  stated  the 
rule  as  to  tbe  measure  of  the  damages ;  <4> 
It  was  Improper  under  the  circumstances  of 
this  case  to  Instruct  the  jury  that  tbe  bur- 
den of  proving  afflrmative  defenses  rested 
npon  tbe  plaintiff  in  error. 

[1]  It  seems  that  orlglnany  the  petition 
did  not  contain  an  allegation  to  the  effect 
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tliat  Bald  minor  son  was  exercising  ordinary 
care  in  crossing  said  crossing,  and  tbat  said 
Injury  was  received  wlthoat  fault  or  negli- 
gence on  the  part  of  said  minor  son  or  of 
said  plaintiff.  When  the  case  was  called  for 
trial,  counsel  for  defendant  objected  to  the 
introduction  of  any  evidence,  upon  the 
ground  that  the  petition  did  not  state  facts 
sufBeient  to  constitute  a  cause  of  action, 
because  the  same  did  not  allege  that  the  boy 
waa  exercising  onlinary  care.  The  court  took 
that  view  of  the  law,  and  permitted  the 
plaintiff  to  amend  hla  petition  by  Interlinea- 
tion in  the  respect  complained  of.  where- 
upon counsel  for  defendant  moved  for  a 
continuance,  upon  the  ground  that,  "since 
this  petition  has  been  amended,  we  are  not 
prepared  to  meet  this  evidence  at  this  time." 
We  do  not  believe  it  was  error  to  overrule 
this  motion.  The  nUe  seema  to  be  well  set- 
tled that:  "Surprise  at  the  trial  may,  and 
freqooitly  does,  operate  as  a  ground  for 
continuance,  unless  the  surprise  Is  such  as 
might  have  been  obviated  by  the  exercise  of 
ordinary  care  and  due  diligence  on  the  part 
of  the  party  asking  the  continuance."  8  Cyc. 
120,  and  cases  cited. 

Granting  that  the  conrt  below  was  Justi- 
fied in  requiring  the  plaintiff  to  amend  his 
petition,  we  do  not  see  bow  the  amendment 
made  could  surprise  the  defendant.  The 
pleadings  liad  never  been  attacked  by  de- 
murrer before  the  case  was  called  for  trial, 
and  the  answer  sets  up  contributory  negli- 
gence upon  the  part  of  the  minor  as  a  de- 
fense. Most  ordinary  prudence  would  re- 
quire counsel  for  defendant  to  be  ready  to 
meet  an  issue  joined  by  the  pleadings  before 
be  announced  ready  for  trial.  Section  4343, 
Wilson's  Oklahoma  Statutes,  1903,  which 
provides  for  continuances  upon  the  amend- 
ment of  pleadings,  reads  as  follows:  "When 
either  party  shall  amend  any  pleading  or 
proceeding,  and  the  court  shall  be  satisfied, 
by  affidavit  or  otherwise,  that  the  adverse 
party  could  not  be  ready  for  trials  in  conse- 
quence thereof,  a  continuance  may  be  grant- 
ed to  some  day  In  term,  or  to  another  term 
of  the  court"  There  was  nothing  in  the  na- 
ture of  amendments  made  that  In  any  way 
dianged  the  Issues  as  tbey  were  joined  by 
the  pleadings,  and  It  cannot  be  said  tliat  the 
defendant  was  surprised  by  the  added  al- 
legation, when  he  bad  alreac^  set  up  contrib- 
utory negligenoe  as  an  affirmative  defense. 

[41  On  the  second  proposition,  the  rule 
seems  to  be  settled  that  the  obligations, 
rights,  and  duties  of  the  railroads  and  trav- 
elers at  public  crossings  are  mutual  and 
reciprocal,  and  no  greater  degree  of  care  is 
required  of  one  than  of  the  other.  Both 
parties  are  charged  with  a  mutual  degree  of 
care  In  keeping  a  lookout  on  their  part,  and 
the  degree  of  diligence  to  be  exercised  on 
both  sides  Is  such  as  a  prudent  man  would 
exerdse  under  the  drcumstances  of  the  case. 
Continental  Improvement  Company  v.  Stead, 
95  n.  S.  161»  21  U  JSd.  408i  T.  ft  F.  B.  Ga 
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[2]  When  the  instruction  complained  of  is 
considered  in  connection  with  other  Instmc- 
tlons  given,  we  do  not  believe  it  would  be 
misleading.  It  Is  true  that,  standing  alone. 
It  is  not  technically  accurate;  but.  In  view 
of  the  other  instructions,  we  do  not  believe 
that  it  could  give  the  jury  the  impreasion, 
as  counsel  for  plaintiff  In  error  seem  to 
think,  that  plaintiff  might  heedlessly  go  up- 
on the  tracks,  expecting  the  train  to  await 
his  passage.  From  the  character  and  mo- 
mentum of  the  railroad  train,  and  the  re- 
quirements of  public  travel  by  means  there- 
of, It  cannot  be  expected  that  It  would  stop 
and  give  precedence  to  an  approaching  pe- 
destrian to  make  the  crossing  first;  It  is 
the  duty  of  the  traveler  to  wait  for  the 
train.  The  train  has  the  preference  and 
right  of  way.  Continental  Improvement 
Company  v.  Stead,  supra.  On  that  point  tlie 
court  Instructed  the  jury  that:  "It  Is  the 
duty  of  every  person,  when  going  upon  or 
across  a  railroad  track  at  a  public  crossing 
to  look  In  each  direction  to  see  if  cars  are 
approaching,  and  a  failure  to  do  so  la  want 
of  ordinary  care.  As  a  matter  of  law,  both 
the  minor  son,  Horton,  and  the  defendant, 
the  railway  company,  had  an  equal  right 
to  cross  the  street  at  the  point  where  plain- 
tiff claims  the  accident  happened,  end  the 
law  imposes  on  both  parties  the  duty  of  us- 
ing reasonable  and  prudent  precaution  to 
avoid  accident  and  danger." 

Another  instruction,  covering  the  same 
proposition,  Is  as  follows:  "You  are  further 
Instructed  that  the  plaintiff  In  this  case  la 
charged  with  all  the  acts  of  the  son,  T.  B. 
Horton,  and  all  omlssionB  of  him  at  the  time 
of  the  injury,  and  before  he  can  recover  he 
must  establish  by  a  preponderance  of  the  ev- 
idence that  his  son  was  attempting  to  crow 
the  tracks  of  the  defendant  at  Kreba  avenue^ 
and  that  before  attempting  to  cross  he  look- 
ed and  listened,  so  as  to  ascertain  whether  or 
not  any  cars  were  approaching  said  crosslns 
from  either  direction,  and  that  duty  was  con- 
tinuous until  he  bad  crossed  all  the  tracfca, 
and  if  the  boy  was  Injured  by  a  failure  on 
his  part  to  exercise  that  degree  of  care  the 
plaintiff  cannot  recover," 

We  think  these  InstructlonB  sufficiently 
explained  to  the  jury  the  mutual  rights  and 
duties  existing  between  the  parties  under 
the  circumstances  of  this  case. 

[3]  On  the  question  of  the  measure  of  dam- 
ages, the  court  Instructed  the  jury  aa  fol- 
lows ;  "The  court  further  instructs  the  jury 
that  if  you  should  find  for  the  plaintiff  that 
In  arriving  at  the  amount  he  would  be  enti- 
tled to  recover  you  should  take  into  consid- 
eration all  the  circumstances  of  the  caae^  as 
shown  by  the  evidence,  tending  to  show  the 
earning  capacity  of  the  boy,  both  before  and 
after  the  Injury,  and  the  possible  amount  the 
father  would  likely  have  received  therefrom, 
over  and  ahora  what  tite  aim  la  capabla  of 
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earning  la  Ui  praxnt  emdltion ;  bnt  In  ar* 
rlTliic  at  tlUa  amoimt  70a  cannot  coniddei  or 
take  Into  consldwatlon  the  pain  or  Buffering 
ot  the  Bon,  nor  any  ion  or  disability  he  may 
ban  saffered  or  BDstalned  becaoae  of  the 
Injury,  as  thoe  things,  If  reoorered  at  aH, 
can  OEJy  be  recovered  In  a  salt  by  the  son.** 

The  record  showB  that  this  iostmctlon  was 
regnested  by  the  plaintiff  In  error ;  but  cotm- 
Bol  complains  Out  the  instmctlon  glren 
shonld  have  been  supplemented  the  fol- 
lowing  Instmctlon,  which  was  requested  and 
refused :  "Tht  court  Instrueti  the  Jury  tlut, 
if  yon  find  f ot  the  plalntU^  the  amount  plain- 
tiff is  entitled  to  recover  la  such  a  sum  of 
money  as  yon  may  find  from  the  evidence 
would  represent  the  difference  betwem  the 
earnings  of  the  son  In  his  present  condition 
and  what  his  eajmings  would  have  been,  had 
be  not  been  crippled,  from  the  time  of  his 
injury  till  he  arrived  at  the  age  of  21  jBan, 
and  in  arriving  at  the  amount  yon  should 
cm^der  the  cost  of  maintaining,  clothing, 
and  BClKMrting  this  boy,  and  deduct  such 
amount  from  the  amount  rqwesentlng  the 
diff^ence  before  mentioned." 

Instead  of  giving  the  requested  instruc- 
tion, the  court  instructed  the  Jury  as  fol- 
lows :  "The  value  of  the  boy's  services,  with- 
out having  been  injured,  are  deemed  to  be 
such  as  are  ordinary  with  children  In  the 
same  condition  and  station  In  life,  consider- 
ing his  health.  Intelligence,  and  bis  probable 
loss  of  time  for  attendance  at  school,  and 
snch  other  like  matters,  and  without  regard 
to  any  peculiar  value  the  plaintiff  mlgM  at 
tach  to  his  boy's  services." 

There  is  no  particular  difference  In  the 
meaning  of  the  Instruction  given  and  the  one 
requested,  except  that  the  court  omitted 
from  the  Instruction  given  any  reference  to 
the  cost  ot  maintaining,  clothing,  and  school- 
ing the  boy.  There  are  many  cases  that  bold 
that  the  cost  of  maintaining,  clothing,  and 
schooling  tlie  child  should  be  deducted,  but 
in  these  cases  the  minor  Is  killed  outright, 
and  the  father  Is  no  longer  charged  with  that 
burden.  In  Birmingham  S.  L.  ft  P.  Co.  v. 
Ohastaln,  158  Ala.  421.  48  South.  86,  where 
the  child  survived,  the  rule  as  to  the  meas- 
ure of  damages  was  stated  as  follows:  "In 
an  action  by  a  parent  for  the  loes  of  the 
services  of  his  minor  child,  the  damages  to 
the  parent  is  limited  to  such  as  will  compen- 
sate him  for  the  loss  of  the  child's  services 
to  the  time  of  his  majority,  the  reasonable 
amounts  necessarily  expended  In  the  treat- 
m«it  and  care  of  the  cbUd,  and  the  value  of 
the  parent's  services  while  musing  the  child; 
and  the  Jnry  may  consider  that  with  age, 
growth,  aiul  experience  the  valoe  of  the 
child's  services  would  increase,  although  they 
cannot  consider  tlut  the  child  might,  if  not 
injured,  engage  in  any  particular  calling." 

The  above  role  la  applicable  to  the  part  of 


the  Instruction  relative  to  the  compensation 
for  loss  of  serviees  in  the  case  at  bar,  and,  aa 
that  was  the  only  item  of  damage  claimed  by 
the  i^aintifl,  vre  think  the  instmctlon  on  Uiat 
point  woB  suffldent. 

[I]  On  the  last  propositiott,  counsel  eon- 
tend  that  this  was  not  a  case  where  the  Issue 
of  cMitributory  negligence  vnu  to  be  proved 
by  tile  plaintiff  in  uror,  but  one  where  the 
Jury  should  have  been  left  to  determine 
whether  or  not  the  defendant  In  error  made 
out  his  case  by  a  pr^xmderanoe  of  evidence. 
We  find  no  instmctlon  upon  whlfdi  counsel 
could  base  an  objection  alcmg  this  line.  On 
tiie  qnesUon  of  the  burden  .of  proof,  the 
court  Instracted  the  Jury  as  follows:  "The 
burden  of  proof  Is  upmi  the  plaintiff  to  es- 
tablish wSi  and  every  particular  fact  neces- 
sary to  make  out  his  cause  of  action  by  a 
pr^nderanoe  of  the  evidmce,  •  •  •  and 
the  burden  Is  upon  the  defendant  to  estab- 
lish the  affirmative  allegations  or  defenses 
set  up  In  its  answer  by  a  preponderance  of 
the  evidence."  This  Is  a  correct  general 
statement  of  the  law,  and  therefore  unobjec- 
ttmable. 

Finding  no  reversible  error  in  tiie  record, 
the  Judgment  of  the  court  below  must  be  af- 
firmed. It  is  so  ordered.  All  the  Jnstloes 
concur. 


RBA.  County  dak,  v.  KTATE  ex  ml.  BOARD 

or  coM'BS  or  linooln  csomtn 

ut  aL 

(Supreme  Court  of  Oklahoma.   Nov.  14,  1911^ 
(ByUahut  by  tXe  Oovrt.) 

1.  STATtms  (I  123*)— SUBJECIB  AND  TlTIM— 

Pbovisiohs  Beutino  to  Hiohwats. 

Th«  act  uassed  by  the  second  Legtslatare 
(article  1,  &  S2,  Sess.  Laws  ItKW,  pp.  4iiti-504), 
entitled  '  An  act  declaring  section  lines  public 
highways  and  prescribing  method  of  opening 
faigbways  for  public  use;  making  township 
boards  board  of  highway  commissioners;  and 

Jirescribing  their  powers  and  duties;  providing 
or  the  appointment  of  road  snpervisors  and  de- 
fining their  powers  and  duties;  providing  for 
road  duty,  and  for  levying  tax  for  road  and 
bridge  purposes;  proridlng  for  working  county 
and  state  convicts  opou  the  public  highways; 
providing  for  the  voluntary  formation  of  road 
districts,  for  the  constnictioa  of  Improved  high- 
ways; authorizing  counties  and  townships  to 
issue  bonds  for  road  and  bridge  purposes ;  pro- 
viding for  the  appointment  of  a  county  engineer 
and  prescribing  bis  powers  and  duties:  repeal- 
ing all  laws  conflicting  with  the  provisions  of 
this  act,  and  declaring  an  emergency" — relates 
primarily  to  only  one  subject,  namely,  to  puUie 
iiighways,  the  constructing  and  improving  the 
same,  and  providing  the  agencies  and  means 
by  which  tbu  may  be  done. 

Its  title  is  not  repugnant  to  section  57,  art. 
5.  of  the  OonatitQUon. 

[Ed.  Note.— For  other  cases,  see  Statates. 
Cent.  Dig.  H  130-182,  17G-lS;  Dec  Dig.  I 
123.*] 

2.  STArnrxs  (8  123*) — Subjects  and  TiTLKfr— 

PBOVIBIOITB  RBI4ATIITO  TO  HlOHWATS. 

The  authority  for  the  issuance  of  bonds  by 
the  county  and  for  the  road  improvement  dis- 
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trict,  M  provided  in  Bectlons  S3  and  54  of  said 
act  (Laws  1909,  c  32,  art.  1),  to  pa;  the  ex- 
penM  of  road  improvement  in  feuch  road  im- 
promnent  distiict,  ia  covered  by  the  title 
tliereof. 

[Ed.  Note.— For  other  cases,  see  Sututca, 
Dec;  Dig.  i  123.*] 

3.  HiGHWATB  (i  90*)— DiBTEiers— Oboaniza- 
noN— Petition. 

The  written  petition  n[K>Q  which  the  road 
district  is  created  must  be  signed  by  IS  per 
cent  of  the  qualified  electora  of  the  proposed 
road  improremeot  diatiict,  excluding  electors, 
residing  within  incorporated  towns  or  cities 
eomprSed  within  the  am  of  said  district 

[Ed.  Note.~For  other  cases,  see  Highways, 
Dec.  Dig.  S  80.*] 

4.  HiGHWATS  (8  90*)— DiSTBiOTs— OBGANikA- 
Tion— Conditions  Pbeobdent. 

Section  53.  art.  1,  o.  32,  Sess.  Laws  1909. 
at  page  499  (section  7805,  Oomp.  Laws  of  Okla- 
homa 1909),  proTiding  that,  ^'before  any  im- 
provement road  distncts  are  formed  In  the 
county,'  the  several  conntles  upon  petition  of 
twenty  per  cent,  of  the  qualified  voters  of  tlie 
connty,  as  shown  by  ttie  last  general  election 
held  in  said  county,  may  by  a  vote  of  three- 
fifths  of  the  votes  cast  upon  the  proposition, 
.  issue  bonds,"  etc,  is  not  mandatory :  and  such 
Section  by  the  county  Is  not  required  as  a  con- 
dition precedent  to  the  forming  of  such  improve- 
ment road  districts. 

(Ed.  Note.— For  other  cases*  see  Highways, 
Dec.  Dig.  1  9a*] 

(AddUUtnal  Syllabiu  by  Editorial  Blaff.) 

b.  coitbtttutionai.  i/aw  (|  42*)  —  persons 
Entitled  to  Raise  Constitutional  Qdeb- 

TXONS. 

Before  a  party  can  assail  the  constitution- 
ality of  a  atatute,  he  must  be  affected  or  in- 
Jund  by  its  enforcement. 

[Ed.  Note.— For  other  cssea,  see  Constitution- 
al Law,  Cent.  Dig.  |  89;  Dee.  Dig.  |  42.*] 

Error  from  District  Court,  Lincoln  Coun- 
ty; J.  B.  A,  Robertson,  Judge. 

Action  by  the  State,  on  the  relation  of  the 
Board  of  County  Commissioners  of  I^lncoln 
County  and  others,  against  J.  E.  Rea,  County 
Clerk.  Judgment  for  relators,  and  tile  Coun- 
ty Clerk  brings  error.  Affirmed. 

Emery  A.  Foster,  for  plaintiff  In  error. 
John  J.  Davla  and  M.  D.  Owen,  for  defend- 
ants In  error. 

WILLIAMS,  J.  The  second  Legislature 
passed  an  act  (article  1,  c.  32,  Sess.  Laws 
1009,  pp.  486,  S04).  entitled  "An  act  declar- 
ing Bectlott  lines  public  highways  and  pre- 
scribing method  of  opening  highways  for  pub- 
lic use;  ipafcing  township  boards  board  of 
highway  commissioners,  and  prescribing  their 
powers  and  duties;  providing  for  tlie  ap- 
pointment of  road  supervisors  and  defining 
their  powers  and  duties;  providing  for  road 
dnty,  and  for  levying  tax  for  road  and 
bridge  purposes;  providing  for  working 
county  and  state  convicts  upon  the  public 
highways;  providing  for  the  voluntary  for- 
mation of  road  districts,  for  the  construc- 
tion of  Improved  highways;  authorizing 
counties  and  towmh^  to  Issue  bonds  for 
road  and  bridge  purposes;   pTorldtng  for 


the  appointment  of  a  county  engineer  and 
prescribing  his  powers  and  duties;  repeal- 
ing all  laws  conflicting  with  the  provisions 
of  this  act,  and  declaring  an  emergency." 

The  plaintiff  in  error  raises  the  following 
questions: 

(1)  Is  said,  act  repugnant  to  section  57, 
art  5,  of  the  Constitution  of  this  state,  in 
that  the  title  contains  two  separate  sub- 
jects? 

(2)  Is  the  provision  In  section  60  for  the 
Issuance  of  bonds  by  a  road  improvement 
district  covered  by  the  title? 

(3>  Is  the  alleged  petition,  signed  by  15 
per  cent,  of  the  qualified  electors  of  the 
proposed  road  Improvement  district,  the 
qualified  electors  of  the  road  Improrement 
district  residing  within  the  incorporated 
towns  or  dtied  embraced  within  its  limits 
not  being  included,  sufficient? 

(4)  No  election  having  been  held  In  said 
county  for  the  purpose  of  ascertaining  wheth- 
er three-fifths  of  the  qualified  electors  of 
said  county  approved  the  issuance  of  bonds 
by  such  municipality  to  bear  its  proportion- 
ate 25  per  cent  of  the  expense  of  said  im- 
provement district  in  the  establishment  or 
Improvli^  of  such  roads,  is  that  essential? 

[1]  1.  The  title  of  the  act  here  under  con- 
sideration, relating  primarily  only  to  one 
subject  namely,  to  public  highways,  the  open- 
ing and  Improving  of  the  same,  and  pro- 
viding the  agencies  and  means  by  which 
this  may  be  done,  does  not  oppear  to  be  re- 
pugnant to  section  57,  art  5,  -of  the  Consti- 
tution. State  ex  rel.  t.  Hooker,  County 
Judge,  22  Okl.  712,  98  Pac.  964;  Lindsay  t. 
United  States  Saving  &  Loan  Association  et 
al.,  120  Ala.  172.  24  South.  171.  42  L.  B.  A. 
783;  State  t.  Street  et  oL,  U7  Ala.  206, 
23  South.  807. 

[2]  2.  In  Williams  et  al.  v.  Board  of  Reve- 
nue of  Butler  County  et  al.,  123  Ala.  432,  26 
South.  346,  an  act  passed  by  tbe  General 
Assembly  of  that  state  at  the  1898-09  ses- 
sion, entitled  "An  act  to  r^ulate  tbe  work- 
ing and  keeping  in  repair  the  public  roads 
In  Butler  county,  to  authorize  the  Issuance 
of  bonds  for  that  purpose,  create  a  road 
fund  for  such  county  and  create  the  office 
of  public  road  supervisor  and  provide  his 
duties  and  powers  and  provide  for  the  work- 
ing of  convicts  on  the  public  roads"  (Laws 
1898-90,  p.  935)  was  claimed  to  be  repug- 
nant to  saidf  section  2,  art  4,  of  the  Constl- 
tntlon. 

On  page  435  of  123  Ala.,  on  page  347  of 
26  South.,  It  is  said:  "Its  first  section  pro- 
vides: 'That  the  board  of  revenue  of  said 
county  Is  hereby  authorized  and  empowered 
to  Issue  bonds  of  said  county  to  the  amount 
of  $100,000,  the  proceeds  of  which  sball  be 
applied  exclusively  to  the  construction  and 
building,  macadamized,  turn-pike,  grav^  or 
chert  roads,  ond  for  the  repairing  and  Im* 
proving  of  the  public  roads  of  said  county,* 
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etc.  The  bill,  (jnestlonlng  tbe  constttatloii- 
aJltj  of  the  act  on  several  gronads,  Bonght 
an  InjQQCtion,  restralnliuc  the  defendants 
from  executing  or  attempting  to  execnte  It 
In  said  coadty,  and  a  preliminary  Injunction 
to  that  end  was  granted.  The  defeDdanta  de- 
murred to  the  bin.  and  moved  to  dismiss  It 
for  want  of  aqalty.  The  demurrer  was  bus* 
talned,  and  the  motion  to  dismiss  for  want 
of  equity  was  granted,  and  the  bill  was  dis- 
missed, nnless  amended  Id  80  days.  From 
these  rulings,  the  ai^>eal  is  prosecuted.  We 
allow  the  at>peUBitts  to  state,  as  th^  do  In 
their  brief,  the  alleged  grounds  of  consti- 
tutional Infirmity  In  said  act:  First.  That 
section  one  (1)  of  the  act,  which  authorizes 
tbe  Issuance  of  said  bonds.  Is  vlolatlTe  of 
article  4.  |  2  (of  the  Constitution),  In  that  the 
provisions  of  said  section  of  said  act  are 
not  clearly  expressed  In  the  title  to  said  act; 
that  the  subject  contained  In  said  section 
is  the  grant  of  authority  to  the  board  of  rev- 
enue of  Butler  connty  to  Issue  bonds  in  the 
sum  of  ¥100,000,  'the  proceeds  of  which  shall 
be  applied  exclusively  to  the  construction 
and  building  macadamized,  tum-pike,  gravel 
or  chert  roads  and  for  the  repairing  and  Im- 
proving of  the  public  roads  In  said  county,' 
while  the  title  only  expresses  the  subject 
of  the  issuance  of  said  bonds  In  this  lan- 
gnage:  To  relate  the  working  and  keep- 
ing in  i^tair  the  pnbllc  roads  of  Bntler 
coimt7i  to  authorise  tlie  Issoance  of  brads 
for  such  purposes,*  ete.  Second.  That  the 
title  to  the  act  expresses  more  than  one  sub- 
ject, and  those  subjectii  are  contained  In  the 
act,  and  the  whole  act  Is  void;  Oie  same 
belnc  for  that  reason  violative  of  article  4, 
f  2,  of  tlie  Gonstitntlon."  Tbia  case  settles 
the  question  that  the  title  of  the  act  under 
consideration  Is  broad  enough  to  include  the 
■ntborlzatlon  for  the  Issuance  of  bonds  In 
sections  6S  and  S4,  or  that  such  part  of  said 
sectlonB  are  germane  to  the  subject  expressed 
in  the  title. 

II]  8.  Section  62  of  said  act  provides: 
**Ro8d  improvement  districts  consisting  of 
not  less  than  eishteen  square  miles  in  area 
may  be  created  in  any  county  upon  a  writ- 
ton  petition  signed  fifteen  per  cent  of  the 
qualified  dectozs  of  the  pn^wsed  road  im- 
provemoit  district  being  filed  with  the  coun- 
ty dwk  of  the  connty  in  which  said  road  Im- 
provement district  is  sou^t  to  be  created, 
and  seventj-five  per  cent  of  the  costs  of  Im- 
proving any  road  within  such  district  shall 
be  borne  said  district,  and  twenty-five 
per  cent  by  the  county,  provided  that  should 
any  oonn^  refuse  to  vote  bonds  to  pay  its 
portion  of  coats  of  Improving  roads  In  road 
dMrtcts  as  provided  in  this  act  nothing  here- 
in contained  shall  prevent  any  road  district 
in  sndi  county  from  paying  the  tmUre  amount 
of  costs  of  BwA  Improvement" 

It  appears  that  the  written  petition  pre- 
sented for  the  creation  of  the  road  district 
wo  Hgned  17  3S  per  cent  of  the  qualified 


electors  of  said  propoeed  district  excluding 
the  electors  residing  within  incorporated 
towns  or  cities  included  within  the  area  , 
comprising  said  district   Was  said  petition 
sufficient? 

Section  55,  art  1,  c.  32,  Session  Laws  of 
1909,  at  page  501  (section  7807,  Comp.  Laws 
1900),  provides:  "  •  •  •  If  any  city  or 
town  through  Its  proper  officer  shall  within 
ten  days  represent  to  the  board  of  county 
commissioners  that  such  city  or  town  will 
vote  upon  the  proposition  of  making  a  dona- 
tion of  not  less  tban  ten  per  centum  of  tbe 
estimated  costs  of  tbe  construction  of  road 
Improvement  as  heretofore  provided,  then 
the  time  for  receiving  offers  of  contribution 
shall  be  extended  pending  such  election, 
which  shall  be  held  at  the  earliest  possible 
date  under  the  law." 

Section  66  of  the  same  article  also  pro- 
vides: "Donations  may  be  glvoi  and  received 
for  any  road  In  this  state.  Gash  conttlbu- 
tions  may  be  received  from  any  source;  any 
Incorporated  town  or  city  may  conulbute 
not  less  than  ten  per  cent  of  the  total  cost 
of  any  roadway  In  any  district  out  of  any 
available  fund  or  may  Issue  bonds  ttere- 
for.   •  • 

When  said  sections  are  construed  with 
section  62,  supra,  we  reach  the  conelmtton 
that  It  was  not  Intended  that  incorporated 
towns  or  cities  under  this  act  Should  be  a 
part  of  said  road  districts.  In  the  compota- 
tlon  to  determine  tbe  required  per  cent,  of 
the  signers  on  said  petition,  the  exdnslMi  of 
the  electors  residing  within  Incorporated 
towns  and  dtles  within  the  area  comprising 
such  road  district  seems  proper. 

[4]  Is  the  election  Kwovlded  for  to  this 
section  essential  to  the  formation  of  road 
districts?  Section  63.  art  1,  Cl  3%  Session 
Laws  1009.  at  page  4S&  (section  7805,  Ctnnp. 
Laws  }909)»  provides  that  "before  any  im- 
provemoit  road  districts  are  formed  In  the 
coun^,  the  several  counties  upon  petition  of 
twenty  per  cent  of  the  qualified  voters  of 
the  county,  as  shown  by  the  last  general 
election  held  in  said  county,  may  by  a  vote 
of  three-fifths  of  tlie  votes  cast  npoa  the 
pnwosltion,  issue  bonds,"  etc.  FwmlsslMi  Is 
thus  granted ;  but  it  Is  not  made  mandatcwy 
for  this  action  to  be  taken  as  a  condition 
precedent  to  the  forming  of  a  road  district 

[f  j  The  brietB  filed,  assailing  and  defending 
the  constitnUonallty  of  such  act  upon  various 
grounds,  are  before  ua  Kelthw  of  the  pei^ 
ties  to  this  action  have  raised  the  constitu- 
tionality of  this  act  upon  any  groond,  other 
than  that  herein  considered  and  determined. 
It  Is  a  settled  rule  that  before  a  party  Is  In 
position  to  assail  the  constitutionality  of  a 
statute  he  must  be  affected  or  injnred  by  Its 
enforcement  Wiley  v.  Slnkler,  179  V.  S.  69, 
21  Sup.  Ct  17,  46  L.  Bd.  84 ;  dark  v.  Kan- 
sas City,  176  n.  8.  114,  20  Sup.  Ct  284.  44 
L.  Ed.  392;  Lampasas  v.  Bell,  180  U.  B.  276, 
21  Sup.  Ct  368,  4B  U  Xd.  627;  Snpenlsors 
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T.  Stmnley,  lOS  U.  S.  305,  26  L.  Ed.  1044; 
Stwhue  r.  BaUey,  110  Ala.  SOS,  20  South. 
809;  Jonea  r.  Black,  48  Ala.  540. 

For  tbat  zeatoa  the  obJectlonB  Bought  to 
be  raised  by  cousBel  aa  amid  curlse,  to  the 
ralldlty  of  thla  statiite,  en  the  sronnd  that 
It  la  rvagnant  to  aectlons  7,  8,  9.  and  26  of 
article  10;  section  1,  art  16,  section  1.  art 
4,  and  section  7,  art  2,  of  the  Conatltntlon  of 
thla  state,  win  not  be  consldraed  in  the  case 
at  bar.  The  qneetioni  raised  in  the  plead- 
ings in  the  trial  oonrt,  and  presented  by  the 
parties  to  this  proceeding,  have  been  consid- 
ered in  this  opinion.  Upon  these  qaestlons 
only,  the  jndgmoit  of  the  lower  court  Is  af- 
firmed. All  the  Jnsticas  concur, 

ATCHISON,  T.  ft  S.  V.  RT.  CO.  t. 
ROBINSON. 
(Snimme  Court  of  OUahoma.   Nov.  14,  1811.) 

(Sfttmlua  by  ikm  Court  J 

Appkal  and  Ebbob  (I  B69*)— Ca8E-Madb— 

AuTHOBiTT  or  JunoB  TO  BiQH— Sbbthto 

Casb-Madb. 

Where  a  Jadre  from  cme  district  it  appoint- 
ed or  de^jcsBted  by  the  Chief  Justice  of  the 
Supreme  Court  to'  bold  a  term  of  court  in  an* 
other  district,  aod  presides  at  the  trial  of  a 
cause,  he  may,  after  the  expiration  of  the  term 
he  wa>  appointed  to  hold,  stsa  and  settle  the 
case-made  in  the  state  outside  of  the  district 
in  which  Uie  cause  was  tried. 

The  time  for  making  and  serving  the  case- 
made  having  been  extended  to  August  28,  1910, 
with  ten  days  thereafter  to  suggest  amend- 
ments, the  case-made  to  be  settled  in  fire  days 
notice  by  either  party,  said  case-made  hav- 
ing been  served  on  August  27,  1910,  and  on 
September  8,  1910,  the  ri^  to  suggest  amend- 
ments having  been  waived,  on  September  12, 
191(^  said  case-made,  after  five  daya  dne  mv 
tfce,  was  settled  by  such  Judge.  Held,  that 
under  such  state  of  facts  as  appear  in  this  rec- 
ord he  was  authorized  to  settle  the  same. 

[E!d.  Note.— For  other  cases,  ass  Appeal  and 
Xrror,  Dec.  Dig.  }  569.*] 

Error  from  District  Court,  Lincoln  County; 
J.  J.  Carney,  Judge. 

Action  by  C.  E.  Robinson  against  the  Atch> 
leon,  Topeka  &  Santa  F6  Railway  Ck}mpany. 
Judgment  for  plaintiff  and  defendant  brings 
OTor.    Motion  to  «ii<jmiflff  overruled. 

Cottln^tam  ft  Bledsoe,  for  plaintiff  In 
orxOT.  H.  H.  Smith,  ftv  defOidant  In  error. 

WILLIAMS,  J.  The  verdict  was  returned 
In  the  loww  court  in  favor  of  the  plalntUT 
(deCsndant  in  orror)  on  April  20,  1910,  before 
the  H(»ionble  J.  J.  Cam^,  one  of  the  reg- 
ular Judges  of  the  Thirteenth  district  court 
Judicial  district,  who  was  sitting  In  the 
Toith  district  under  appointment  by  the 
Chief  Justice  of  the  Supreme  Court,  by  vir- 
tue of  section  0,  art  7,  of  the  Constitation. 
On  April  21,  1910.  the  motion  for  a  new  trial 
was  filed.  On  April  80.  1910.  the  same  hav- 
ing been  overraled.  the  defendant  was  allow- 


>Vsr  ether 


ed  60  days  within  which  to  make  and  swve 
a  case-made;  the  plaintiff  to  have  10  days 
in  which  to  suggest  amendments  thereto; 
the  case-made  to  be  settled  and  signed  on 
S  days  notice  by  either  party  to  the  other. 
On  June  90,  1910,  the  Honorable  Roy  Hoff- 
man, the  r^lar  judge  of  the  Teeth  district 
court  Judicial  dlatrict,  made  an  order  allow- 
ing the  defendant  60  daya,  in  addition  to  the 
time  theretofore  granted,  within  which  to 
make  and  serve  the  case-made;  10  days  to 
the  plaintiff  to  aus^est  amendmoits;  the 
case-made  to  be  settled  upon  6  days  notice. 
In  writing,  by  either  part7.  The  case-made 
was  served  on  the  attorney  for  the  plaintiff 
on  August  27,  A.  D.  1910;  which  was  wltUn 
due  time.  On  September  8,  1910,  plaintiff's 
attorney  certified  to  the  attorneys  for  the 
defendant  that  he  had  no  amendments  to 
suggest.  On  the  same  day  notice  was  served 
upon  him  by  the  attorneys  for  tlie  defendant 
that  the  case-made  would  be  presoited  to 
Judge  Carney  at  his  chambers  in  Oklahoma 
City  for  setfllnc  and  signing  on  September 
12,  19ia 

The  attorney  for  the  plalntifl  movsa  to 
dismiss  this  proceeding  in  error  on  the 
grounds:  First,  that  Judge  Carney  bad 
ceased  to  hold  court  in  the  Tenth  district 
court  Judicial  district,  under  the  original 
appointment  by  the  Chief  Justice,  and  there- 
fore bad  no  authority  to  settle  the  case-made 
outside  of  said  district;  second,  that  the 
time  allowed  the  defendant  In  which  to  make 
and  serve  case-made  having  expired,  togeth- 
er with  the  time  to  auggest  amendments, 
such  time  waa  <tf  the  essence  of  his  Juris* 
diction  to  settle  and  sign  the  same;  and 
therefore  he  was  wittwnt  authority  after  the 
expiration  of  such  time  to  settle  and  rign 
such  case-made. 

The  first  proposition  baa  been  decided 
adversely  to  the  movant's  contention  in 
Qrayson  t.  Ferryman,  25  Okl.  S39,  106  Pac. 
964.  The  second  contention  has  also  been 
determined  adversely  to  him  In  the  following 
Oklahoma  cases:  Barnes  v.  Lyndi.  0  OkL 
11,  09  Pac  996;  Burnett  t.  DaTis,  27  Ofcl. 
124,  111  Pac.  lAL 

The  motion  to  dismiss  is  thoefore  ovtf- 
ruled.  All  the  Jusdcee  concur. 


TINKEB  et  aL  T.  McLAnaHLW-FARBAB 
OO. 

(Supreme  Court  of  Oklahoma.  Nov.  14,  lAll.) 

(Byliabiu  hy  Ike  Court.) 

Appeal  and  Ebbob  (|  781*)  —  DisnsstAi,  — 
Qbouicds— Want  or  Aohtai.  Oontbovbbst. 
Where,  pending  the  appeal,  the  Jndgment 
appealed  ftom  is  satisfied  and  released  in  the 
eeort  bdow,  the  ameal  will  be  dismissed,  be- 
cause it  presents  eiuy  abstract  or  hypo^ttical 
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qnesdsoB  determlnatton,  from  which  no  ac- 
tul  relief  can  follow. 

[Bd.  Not»^For  other  caaei^  aee  Appeal  and 
Emr.  Cant  Die.  S  8122;  Dee.  Pig.  f  781.*] 

Error  from  Osage  Gonnty  Court;  O.  T. 
Bennett,  Judge. 

Action  between  Geoi^  BL  Tinker  and  oth- 
«n  and  the  McLAU^Iln-FYirrar  Oompanr. 
From  th^  judgment,  Tinker  and  others  bring 
wror.  Dlamlaeed. 

Boone  &  Macdonald,  for  plalntlfls  In  error. 
T.  J.  Leahy  and  drinsteaO,  Maaon  ft  Soott, 
for  defendant  In  error. 

HATBS,  J.  Def^dant  tai  oror  lias  filed  a 
motloD  herein  to  dismiss  thla  proceeding,  be> 
eanee  the  Judgment  against  the  plalntlflh  in 
error  in  the  court  below  has  been  settled  and 
released.  In  support  of  its  motion,  it  has 
illed  a  certUed  cogiy  of  the  journal  entry  In 
the  court  below,  showing,  first,  an  as^gn- 
mmt  at  the  Judgmmt;  and,  second,  that  the 
aame  has  been  satlafied  and  rdeased.  The 
motion  to  dismiss  has  beoi  served  upon  plain- 
tnb  in  error,  who  have  made  no  req^onse 
thereto. 

It  foUoWB  that  the  proceeding  ahonld  ba 
dismissed,  because  it  presents  only  abstract 
or  hypothetical  Questions  for  detonnlnatlon. 
Reeos  t.  Gfaaney  «t  al.,  28  OkL  001,  114  Fac 
606. 

TURNBB,  C.  J.,  and  EANH  and  DUNN, 
JJ.,  concur.  WIT j JAMS,  J.,  not  participat- 
ing 


OITT  OF  PAWHUSKA  t.  RUSH. 
(Bnprenu  Conrt  of  OUaboma.   Mot.  14,  1911.) 

(SyUaJnu  by  th«  Oonrt.) 

1.  Pabtiks  TO*)— Objbotions— Dbmtjbbjb. 

Under  the  Code  of  this  state,  miBjolnder 
of  parties  Is  not  groand  for  demurrer. 

[Bd.  Note.— For  other  caaefl,  see  Parties, 
Oat.  Dig.  n        116;  Dec.  Dig.  f  7B.«] 

2.  Affbu  and  IteKoa  <|  1170*)  —  Rktiew  — 

VtAVurmtM  EbBOB— PRXJUDIOIAL  ErTECT. 
Br  eectlon  4344  of  Wilson's  Rev.  ft  Aon. 
Bt  1906,  tliis  court  ia  required  to  dinegard  all 
errors  and  d^ecti  in  the  pleadings  and  proceed- 
lags  of  an  action  that  do  not  affect  no  sub- 
stantial  rights  of  flie  adTarss  party. 

[Ed.  Note.— For  otlier  eases,  see  Appeal  and 
Error,  GenL  Dig.  ff  4S40-454B;  Dee.  Difr  i 
1170.*] 

8.  MtnnoiPAX  Cobpoeatiors  d  T42*)— Tons 

— NUISAHOn  XH  AlXET. 

In  an  action  against  a  city  and  a  private 

ErsoD  tor  damages  resulting  from  a  nuisance 
an  alley,  plamtiff  alleges  as  her  cause  of 
action  that  defendant  pemutted  the  nuisance  to 
be  constructed  and  maintained  in  the  alley; 
and  that  "the  defendants  and  each  of  them 
failed,  Defected,  and  refused  to  abate  such  nui- 
sance when  notified  to  do  so."  HtM,  that  the 
petition  soflkisBtiy  alleges  notice  to  the  city 
of  ^  cxlstSBOs  of  tiie  nnisanca,  and  negligence 
on  its  part  tliereafter  in  renumng  same,  to  t>e 
good  against  a  dotinmr. 

[Bd.  Nota.— Fw  othar  cases,  sss  If  nnldpal 
Goipoiationa,  Dec  Dig:  |  742>] 


Error  from  Osage  Cionnty  Court;  O.  T. 
Bennett,  Jndg& 

Action  by  Nannie  M.  Rush  against  the 
City  of  Pawhnska.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Paid  B.  Mason,  City  Atty.,  tw  plalntlfl  in 
erm.  BSmer  B,  Orlnstead,  few  defendant  in 
error. 

HAYBS,  J.  This  actltm  was  prosecuted  in 
the  conrt  below  by  defendant  In  error,  herein- 
after called  plaintiff,  against  plaintiff  in  er- 
ror, hereinafter  referred  to  as  tl»  dty,  and 
one  James  R.  Pearson,  to  recover  damages. 
Plaintiff  recoTered  in  the  conrt  bdow  sepa- 
rate judgments  against  the  and  its  co- 
d^endant  From  the  judgment  against  it, 
the  city  prosecutes  this  appeal. 

Plaintiff  aUeges  in  her  petition  in  the  trial 
court  that  she  is  owner  of  a  certain  lot  in 
the  city  of  Pawhusfca  on  wldch  she  and  ber 
family  have  resided  as  their  home;  that 
there  are  two  alleys  running  throng^  the 
block  in  which  her  lot  Is  situated,  which  ara- 
neceesary  in  order  that  she  may  have  ^ress 
and  Ingnss  to  and  from  ber  lot,  and  complete 
enjoymmt  and  use  of  b&c  propwty.  She  al- 
leges that  defoidants  and  eadi  of  them  baTe- 
permltted  to  be  dosed  up  and  obstructed,  and 
have  dosed  up  and  obstructed,  said  alleys: 
that  they  have  destroyed  the  egress  and  in- 
gress over  same  to  her  lot,  and  tiave  permit- 
ted and  caused  to  be  deposited  therein  large- 
quantltleB  of  manure,  filth,  and  other  nox- 
ious substances,  and  hare  caused  to  be  erect- 
ed  thereon  cattle  aud  hog  pens;  and  that,, 
because  of  the  unhealthy  and  offenslre  odors 
arising  thoefrom,  she  and  her  family  have 
been  compelled  to  abandon  their  home;  that 
her  property  has  been  depreciated  in  value; 
and  that  she  has  been  compelled  to  lay  out 
and  spend  large  sums  of  money  for  medical 
treatment,  because  of  which  she  prayed  for 
Judgment  In  the  total  sum  of  ¥950.' 

[2]  There  was  a  motion  by  the  dty  to  re- 
quire plaintiff  to  make  her  petition  more  def- 
inite and  certain  in  several  respects,  ono 
of  which  was  tliat  slie  be  required  to  state 
how  much  damage  she  claimed  for  money 
expended  for  medical  purposes,  and  tho 
amount  she  expended;  and  that  she  be  re- 
quired to  attach  an  itemized  account  of  all 
the  money  so  paid  out  Failura  to  grant 
said  motion  as  to  this  ground  Is  complained 
of  under  the  first  assignment  of  error  urged 
in  the  brief  of  the  city's  council.  There  is 
some  merit  In  this  contention.  Sfoney  paid 
out  or  contracted  to  be  paid  out  for  medical 
attendance  or  medicine  Is  spedal  damages, 
and  should  be  spedally  pleaded,  and  the 
sum  so  expended  should  be  alleged,  in  order 
to  entitle  a  recovery  therefor.  Houston  City 
St.  Ry.  Co.  V.  Rlchart  (Tex.  Civ.  App.)  27 
S.  W.  920;  Bates  on  Plead,  ft  Prac.  voL  1, 
Pu  SOL  But  we  think  the  refusal  of  the  court 
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to  regnlrtt  plaintiff  to  plead  tbe  amount  ex- 
pended by  her  for  medical  purposes,  In  view 
of  ttie  snbsequent  proceedings  at  the  trial, 
was  wltboot  prejudice  to  plaintiff  in  error. 
No  evidence  was  Introduced  to  establish  any 
damages  whatever  arising  from  this  cause, 
and  the  court  in  Instructing  the  Jury  as  to 
the  measure  of  plalntUTa  damages  did  not 
include  as  an  element  thereof  money  expend- 
ed for  medical  purposes.  We  cannot  see 
how  the  mere  pleading  in  the  petition  that 
money  was  expended  or  contracted  to  be 
expended  by  plaintiff  for  such  purposes, 
without  pleading  the  amount  thereof,  could 
have  prejudiced  the  substantial  rights  of  the 
city,  when  all  claim  for  damages  on  that 
account  was  abandoned  by  plaintiff  In  the 
subsequent  proceeding  at  the  trial.  The  court 
la  required  by  the  statute  to  disregard  errors 
and  defects  in  pleadings  or  proceedings  that 
do  not  affect  the  sut>stantlal  rights  of  the 
adverse  party.  Section  4344,  Wilson's  Rev.  & 
Ann.  St  1903.  The  overruling  of  the  mo- 
tion, therefore,  while  error  at  the  time  the 
court  acted,  does  not  alone  require  a  re- 
versal of  the  Judgment 

[1]  To  plaintiff's  petition  there  was  a  gen- 
eral demurrer,  filed  by  the  city,  setting  up 
several  specific  grounds  of  demurrer,  two  of 
which  were  misjoinder  of  parties,  and  that 
the  petition  failed  to  allege  that  the  city  had 
notice  of  the  nuisance  in  the  alleys,  and 
failed  thereafter  to  remove  ssme.  As  to  the 
first  of  these  grounds.  It  Is  settled  under 
our  Code  that  misjoinder  of  parties  is  no 
ground  for  demurrer.  Marth  v.  City  of 
Kingfisher  et  al.,  22  Obi.  602,  98  Pac.  436, 
18  L.  R.  A.  (N.  8.)  1238. 

[3]  The  petition  charges  the  dty  with  acts, 
both  of  commission  and  omission.  In  main- 
taining and  permitting  the  nuisance  In  the 
alleys,  by  which  plalntifTs  access  to  her  prop- 
erty was  obstructed  and  her  lot  rendered 
unsuitable  for  residence  purposes.  It  charges 
that  the  defendants  caused  to  be  constructed 
and  did  construct  and  maintain  the  nuisance 
in  the  alleys,  and  also  charges  that  they  (de- 
fendants) permitted  said  nuisance  to  be 
maintained  therein.  No  notice  Is  necessary 
to  establish  negllgoice  where  tbe  dty  itself 
committed  the  act  complained  of.  Tbe  doing 
of  the  negligent  act  is  sufficient  to  charge  the 
clt7  with  knowledge  of  it  Abbott  on  Mu- 
nicipal Corporations,  vol.  3,  {  1010.  Since 
the  petition  charges  the  dty  with  an  act  of 
commission,  as  well  as  an  act  of  omission, 
the  demurrer  thereto  for  failure  to  allege 
notice  should  not  be  sustained;  for,  In  any 
event  a  cause  of  action  Is  stated  as  to  the 
act  of  commission.  But  we  do  not  think  the 
petition  80  defective  in  ailing  ne^tgent 
acts  of  omission  as  to  render  It  vulnerable 
to  a  demurrer.  Where  the  negligent  act  is 
not  committed  by  the  dty,  but  the  ground  of 
llaMUtj  la  that  the  corporation  permitted  the 


act  to  be  committed  by  others,  and  tbe  ob- 
struction created  thereby  to  remain  in  the 
streets,  alleys,  or  public  highways,  tbe  bur- 
doi  Is  upon  plalnttfl  to  all^  and  prove  that 
the  corporation  bad  notice  or  leasonable 
knowledge  of  the  wrongful  acta  or  existence 
of  the  nuisance.  Abbott  on  Uuniclpal  Cor- 
porations, voL  8;  I  1084.  The  petition  does 
allege  that  "tbe  defmdants  and  each  of  them 
failed,  n^lected,  and  refused  to  abate  snch 
nuisance  when  notified  so  to  do."  This  alle- 
gation of  notice  is  not  as  specific  and  definite 
as  good  pleadings  require,  but  it  is  good 
as  ageliut  a  demurrer.  The  fair  meaning;  of 
this  language  Is  that  notice  was  given  to  de- 
fendants to  abate  the  nuisance,  but  that 
they  not  only  failed  and  neglected,  but  re- 
fused, to  do  BO.  There  was  a  demurrer  to  de- 
fendant In  error's  evidence,  which  was  over- 
ruled and  exceptions  savea  There  Is  no 
evidence  tending  to  show  that  the  dty  or  its 
agents  had  anything  to  do  with  placing  the 
obstrnctiona  In  the  alleys.  The  theory  of 
the  dty's  UabUity  upon  whldi  the  case  was 
prosecuted  at  the  trial  was  that  the  dty, 
with  knowledge  of  the  existence  of  tbe  ob- 
struction In  the  alleys,  and  that  its  codefend- 
ant  was  maintaining  therein  a  nuisance,  by 
which  defendant  In  error's  proper^  was  Iih 
Jured,  and  the  health  of  herself  and  famt^ 
endangered  and  Impaired,  permitted  him  to 
do  BO,  and  failed  to  abate  or  to  make  anj 
effort  to  abate  the  nuisance. 

Under  an  assignment  of  error  complaining 
of  the  court's  overruling  the  demurrer  to  the 
evidence,  counsel  for  the  dty  contends  In  his 
brief  tliat  while  In  platting  the  town  site 
alleys  were  laid  out  upon  the  plat  where  said 
barn  and  lots  stand,  tbe  alleys  do  not  In  fact 
exist;  that  they  have  never  be^  opened, 
and  have  never  been  used  by  the  public  foe 
the  purpose  of  travel,  or  by  adjoining  proper^ 
ty  owners  as  a  means  of  access  to  their 
property;  and  that  if  the  nuisance  exlsta  at 
all  It  is  a  private  nuisance,  maintained  by 
the  owner  of  the  property  upon  lila  own 
property,  for  which  no  liability  exists  against 
the  dty.  We  think  the  cit?  is  preduded  by  ad- 
missions in  its  answer  from  making  this  con- 
tention at  this  time.  Plaintiff  In  her  petiUon 
alleges  the  existence  of  the  alleys  in  the 
block,  and  the  city  in  Its  answer  makes  no 
general  denial,  but  denies  only  such  allega- 
tions in  the  petition  as  are  not  specifically 
admitted.  One  of  the  spedfic  admissions  In 
the  answer  Is  that  tbe  two  alleys  do  exist 
in  the  block  described,  as  alleged  in  the  peti- 
tion. 

Finding  that  none  of  the  errors  assigned 
requires  a  reversal  of  the  cause,  the  Judg- 
ment of  the  trial  court  will  be  affirmed. 

TURNER,  a  and  WILUAMS  and 
KANB,  JJ^  concni;  DUMN,  J«  not  parties 
patln^ 
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FAST  at  aL  T.  SOGERS,  Ooantr  Inamni, 
et  si. 

(Sd^wiiw  Oourt  of  Oklahoma.   Not.  1%  1911.) 
fSwitabu*  by  the  Court.) 

1.  BQDITT  a  48*)— JUBIBSZCnOK— RBUBDT  A.t 

Belief  win  not  be  snnted  by  a  court  of 
eqnit?,  where  at  the  time  there  Is  m  plain,  moe- 
cific,  and  adequate  remedy  at  law. 

[Ed.  Note.— For  other  caaes,  see  Equity,  Cent 
Dig.  H  121-140;  Dec.  Di«.  f  43.*] 

2.  Taxation  (|  a06*)— Iluoal  AastaaanT— 

Injukctjoh. 

Where  the  itatntea  provide  a  plain,  specific, 
and  adequate  remedy  for  the  correction  of  er- 
roneooB  asseMments,  a  court  will  not  exercise 
ita  equity  powen  by  restraining  the  collection 
of  taxes  due  onder  an  «ll^»d  error  in  assess* 
ment,  where  the  complaining  party  neglects  or 
refuses  to  avail  himsdf  of  the  r«medy  provided 
by  statute  for  the  correction  of  the  error  of 
vbich  be  is  complaining. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Gent.  Dig.  |i  1230-1241 ;  Dec  Dig.  1  008.*] 

8.  Taxatioh  (I  611*)— iNjuircnoN— RniEDT 

BT  Statute. 

Where  a  petition  for  an  order,  enjoining  the 
collection  of  taxes  because  of  an  erroneous  as- 
sessment, shows  on  its  face  that  the  complain- 
ing party  has  refused  or  n«clected  to  avail  him- 
seu  of  the  remedy  provided  by  statute  for  the 
correction  of  erroneous  assessments,  it  is  t>ad 
OD  demurrer  for  failure  to  state  facts  sufficient 
to  entitle  complainant  to  equitable  reltef. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
I>ec.  Dig.  I  611*1 

Commissioners'  Opinion,  DiTlslon  No.  2. 
Error  from  District  Coart,  Muskogee  Coun- 
ty; John  H.  King,  Judge. 

Action  by  J.  G.  Fast  and  H.  H.  Bell  against 
Connell  Bogera,  County  Treasurer,  and  oth* 
ers.  Judgment  for  defendants,  and  plalntlfCiB 
bring  error.  Affirmed. 

This  was  an  action  for  an  injunction,  be- 
gun in  the  district  court  of  Muskogee  county, 
July  17,  1909,  by  plaintiffs  in  error  herein, 
against  the  county  officers  of  Muskogee  coun- 
ty, restraining  tbem  from  collecting  taxes  al- 
leged to  have  been  assessed  against  the  pub- 
lic blghway,  or  section  line,  lying  south  and 
along  the  tract  of  land  belonging  to  plaintiffs 
In  error.  The  county  attorney  of  Muskogee 
county  filed  a  demurrer  to  plaintiffs'  petition, 
contending  that  the  petition  failed  to  state 
facts  sufficient  to  entitle  plalntiCTs  to  the  re- 
lief prayed  for.  On  July  17th  the  court  sns- 
tatned  the  demurrer,  and  ordered  the  cause 
dismissed.  On  the  same  day  plaintiffs  filed 
a  motion  for  a  new  trial,  which  was  overrul- 
ed by  the  court,  and  plaintiffs  appeal  from 
the  Judgment  of  the  court  sustaining  the  de- 
murrer to  the  petition,  and  oTumliiix  the 
motion  for  a  new  trial. 

N.  A.  Oibson  and  H.  C.  Thunnan,  for  plaln- 
tlflto  In  error.  Cbarles  West,  Atty.  Gen.»  for 
the  State. 

HARBISON,  a  (after  stating  the  facts  as 
above).   There  Is  but  one  question  before 


this  court  for  determination,  and  that  it 
whether  the  petition  stated  facts  auffidoit  to 
entitle  plaintlfla  to  equitable  relief.  The  ma- 
terial allegations  in  fbe  petition  are:  That 
the  plaintiffs  were  owners  of  a  certain  tract 
of  land  containing  40  aores,  as  described  in 
the  petition;  tliat  during  the  year  1908  the 
officers  of  Muakogee  county  assessed  said 
tract  of  land  at  $700,  and  that  the  taxes  on 
said  tract  for  said  year,  under  the  tax  levy 
for  that  year,  amonnted  to  f20.78;  that  a 
strip  of  land  1%  rods  In  iridth  and  one-fourth 
of  a  mile  in  length,  lying  on  the  south  aide  of 
said  described  land,  was,  prior  to  the  organ- 
ization of  the  ^te  of  Oklahoma,  reserved 
and  a^ngeLtai  from  the  said  land,  for  the 
purpose  of  using  the  same  as  a  public  high- 
way, under  the  provisions  of  the  act  of  Con- 
gress, approved  June  80,  1902  (Act  June  80, 
1902,  c.  1823,  82  Stat.  600),  entitled  "An  act 
to  ratify  and  confirm  a  supplemental  agree- 
ment with  the  Creek  Tribe  of  Indians  and 
for  other  purpoeee**;  that  under  the  provi- 
sions of  such  act  said  strip  of  land  was  re- 
served from  said  tract  of  land  tot  use  aa  a 
public  hlghwaj,  and  that  tt^  officers  of  the 
township  In  which  aald  land  was  located,  and 
the  officers  of  the  connt7  of  Muskogee,  in  vio- 
lation of  the  rights  of  plalntliCs,  assessed  for 
taxatl<m  for  said  year  the  said  strip  of  land 
containing  tliree-fonrtha  of  an  acre  and  charg- 
ed the  taxes  thereon,  amounting  to  38  cents, 
against  the  plaintiffs;  that  on  June  IB,  1909, 
plaintiffs  tendered  to  the  county  treasurra 
of  Muskogee  county  the  amount  of  taxes  due 
on  their  tract  of  land,  less  the  sum  of  88 
cents,  alleged  to  have  been  assessed  against 
the  strip  ot  land  constitating  the  public  high- 
way; that  the  county  treasurer  refused  to 
accept  the  tender  so  allied  to  have  been 
mad^  whereupon  plaintiffs  made  application 
to  the  bcHird  of  county  commissioners  for  a 
certificate  of  wror,  cprrectlng  such  alleged 
erroneous  asaessm^t;  that  the  county  com- 
missioners refused  to  grant  the  certificate  of 
error,  whereupon  plaintiffs  filed  th^  peti- 
tion for  a  reet»iinlng  order  in  the  district 
court,  praying  that  defendants  and  each  ot 
them,  in  tb^  personal  and  in  their  official 
capacity,  be  restrained  from  dedarlnc  the 
said  taxes  dellnquoit,  and  firom  issuing  a  tax 
warrant  for  the  collection  of  same. 

Inasmncb  as  there  is  no  brief  filed  by  the 
county  attorney  of  Muskogee  county.  It  is 
difficult  to  determine  upon  what  theory  it  was 
cont^ded  that  the  petitl<m  was  bad  <m  gener- 
al dunurrer,  or  wherein  It  was  contended 
that  the  petition  failed  to  atate  facts  suffi- 
olent  to  entitle  the  plaintiffs  to  the  relief 
prayed  for.  Nether  the  brief  of  plaintiffs 
In  error  nor  the  brief  ffled  the  Attorney 
General  offer  any  suggestions  aa  to  wherein 
the  petition  was  defective,  but  It  is  argued 
by  the  Attorney  General  in  his  brle^  and 
very  clearly  and  ably  so,  that  the  title  to  the 
strip  of  land  composing  the  public  highway 
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is  In  tbe  state.  This  conteDtion  is  conceded 
by  plaintiffs  In  enor,  both  In  their  petition 
in  the  court  below  and  in  their  brief  her^ 
and,  upon  the  theory  that  tbe  title  to  the  pnb- 
llc  highway  was  In  the  state,  plaintiffs  con- 
tended that  the  county  officers  bad  erroneous- 
ly assessed  them  and  charged  them  with  tbe 
taxes  levied  on  such  strip,  composing  the  pub- 
lic highway.  Therefore  the  question  of  title 
to  tbe  strip  In  controversy  is  not  before  this 
court  for  determination.  The  questions  for 
this  court  to  determine  are:  Whether  the 
strip  of  land  composing  the  public  highway 
was  assessed  for  taxes  and  charged  against 
tbe  plaintiff,  and,  if  so,  whether  such  assess- 
ment and  charge  were  erroneous,  and  wheth- 
er, if  erroneous,  plaintiffs  had  resorted  to 
and  exhausted  their  statutory  remedy  for  the 
correction  of  the  erroneous  assessment. 

[1]  The  petition  charges  that  their  tract 
of  land,  containing  40  acres,  was  assessed  at 
$700,  and  also  charges,  in  a  general  way, 
that  the  strip  of  land  reserved  from  such  40- 
acre  tract  by  act  of  Congress  for  a  public 
highway  was  included  in  such  assessment. 
It  does  not  appear  clearly  from  the  petition 
whether  the  county  olBcers  had  assessed  their 
tract  of  land  at  a  lump  sum  of  $700,  or  wheth- 
er it  was  assessed  at  so  much  per  acre,  and 
that  the  section  line  or  highway  along  the 
strip  was  included  in  tbe  estimate  to  make  up 
the  number  of  acres;  but  from  the  allega- 
tions in  the  petition  on  general  demurrer  It 
reasonably  appears  that  the  strip  in  question 
was  included  in  the  a^essment.  There  is 
nothing  In  the  record  to  show  whether  such 
were  the  facts  or  not,  except  the  allegations 
in  the  petition  of  the  plaintiffs,  and  such  al- 
legations are  to  be  considered  as  facts  on 
general  demurrer.  We  are  of  the  opinion 
that  In  an  action  at  law  the  petition  stated 
facts  BUffldfflit  to  warrant  the  court  in  cor- 
recting the  assessment,  and  if  the  cause  was 
brought  here  on  appeal  from  an  action  for 
legal  redress  we  might  be  Inclined  to  hold 
that  the  petition  stated  a  cause  of  action. 
But  from  the  record  here,  and  from  the  aver- 
ments In  the  petition,  taking  cognizance  of 
the  provisions  of  our  statutes  in  such  cases. 
It  clearly  appears  that  at  the  time  this  action 
was  brought  that  the  plaintiffs  had  a  clear, 
specific,  and  adequate  remedy  at  law  for  the 
correction  of  the  assessment  complained  of, 
if  such  assessment  were  erroneous. 

[2]  The  Statutes  of  Oklahoma  in  force  at 
tbe  time  this  action  was  brought  (section  S, 
art  9,  c.  38,  of  the  Session  Laws  of  1909), 
which  was  approved  and  became  effective 
March  10,  1009,  provides:  **The  boards  of 
county  commissioners  of  the  various  counties 
of  the  state  of  Oklahoma  are  hereby  empow- 
ered to  correct,  either  upon  the  assessment 
rolls  or  upon  the  tax  rolls  of  the  county,  any 
double  or  erroneous  assessment  of  property 
for  taxation  for  aby  particular  year,  In  the 
manner  provided  in  the  next  section,  and  not 
otherwlae." 

Section  4  pioTldei:  "Wbensver  at  either 


of  the  regular  meetings  of  tlie  said  boards 
(In  January,  April,  July  or  October  upon 
complaint  of  tbe  person  or  peraons  bene- 
fldaUy  interested,  their  a^ent  or  attorn^. 
It  BhaU  be  made  to  appear,  by  tbe  testimony 
of  the  claimant,  and  at  least  one  reputable 
witness,  borne  out  by  the  records  of  tbe 
county,  that  tbe  same  property,  whether 
real  or  personal,  has  been  assessed  more 
than  once  for  the  taxes  of  tbe  same  year, 
or  that  property,  whether  real  or  personal 
has  been  assessed  in  the  county  for  tbe 
taxes  of  a  year  to  which  the  same  was  not 
subject,  the  said  board  is  hereby  empowered 
to  Issue  to  the  complainant  a  certificate  of 
error  showing  that  the  complaint  has  been 
investigated  by  the  said  board;  that  tbe 
said  board  has  been  satisfied  of  the  truth 
of  the  auctions  of  the  said  complabit, 
and  direct  the  same  to  tbe  county  treasurer 
of  their  said  county,  directing  the  said 
county  treasurer  to  accept  tbe  said  certifi- 
cate as  a  payment  of  cash  to  the  amount 
found  by  the  said  board  to  have  been  un- 
justly assessed,  which  said  amount  shall 
be  named  in  said  certificate,  and  shall  by 
the  treasurer  be  credited  upon  his  tax  roll, 
against  tbe  tax  so  found  to  be  erroneous." 

Snyder's  Compiled  Laws  of  Okla.  1909,  | 
1690,  provides:  "From  all  decisions  of  tbe 
board  of  commissioners  upon  matters  prop- 
erly before  them,  there  shall  be  allowed  an 
appeal  to  the  district  court  by  any  person 
aggrieved.  Including  the  county  by  Its  coun- 
ty attorney,  upon  filing  a  bond  with  suffi- 
cient penalty,  and  one  or  more  sureties  to 
be  approved  by  the  county  clerk  condition- 
ed that  the  appellant  will  prosecute  his 
or  her  appeal  without  delay  and  pay  all 
costs  that  he  or  she  may  be  charged  to  pay 
in  said  district  court;  said  bond  shall  be- 
executed  to  the  county,  and  may  be  sued  in 
the  name  of  the  county  upon  breach  of  any 
condition  therein." 

Section  1601  of  the  same  statute  provides: 
"Said  appeal  shall  be  taken  within  twenty 
days  after  the  decisions  of  said  board  by 
serving  a  written  notice  on  one  of  the  board 
of  county  commissioners,  and  the  clerk  shall, 
upon  the  filing  of  the  bond  as  hereinbefore 
provided,  make  out  a  complete  transcript  of 
the  proceedings  of  the  said  board  relating 
to  the  matter  of  the  decision  thereon,  and 
shall  deliver  tbe  same  to  tbe  clerk  at  tbe 
district  court" 

Section  1602:  "Said  appeal  shall  be  filed 
by  the  first  day  of  the  district  court  next 
after  such  appeal  and  said  caofld  sbftll  stand 
for  trial  at  such  term." 

Section  1603:  "All  appeals  thus  taken  to 
the  district  court  shall  be  docketed  aa  other 
causes  pending  therein,  and  tbe  same  aball 
be  beard  and  determined  de  novo." 

Section  1694:  'The  district  court  may 
oHtke  a  final  judgment  and  cause  the  same  to 
be  executed,  or  may  send  the  same  haA  to 
the  board  with  an  order  bow  to  proceed, 
and  reqoize  said  board  of  coant7  oommla- 
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sloners  to  comply  therewith  by  mandamus 
or  attachment  as  for  contempt" 

It  Is  plain  from  these  statutes  that  at  the 
time  this  action  was  broogbt  (Joly,  1909) 
that  the  plaintiffs  had  a  complete,  speclQc, 
and  adequate  remedy  at  law  for  the  cor- 
rection of  the  wrong  complained  of,  and 
equally  plain  upon  the  face  of  the  ipetl- 
tlon  that  such  1^1  remedies  had  not  been 
exhausted. 

It  is  averred  in  the  petition  that  plain- 
tiffs applied  to  the  board  of  county  com- 
missioners for  a  ceitiflcate  of  error,  as  pro- 
Tided  In  section  4,  art  5,  c  88,  of  the  Ses- 
sion Laws  of  1909;  but  It  further  appears 
on  the  face  of  the  petition  that  upon  the 
refusal  of  the  county  commissioners  to  cor- 
rect the  assessment  alleged  to  be  errone- 
ous they  proceeded  at  once  to  a  court  of 
equity  for  relief,  Instead  of  exhausting  their 
1^1  remedy  by  appealing  from  the  order 
of  the  board  of  county  commissioners  to 
the  district  court  Upon  their  failure  to 
appeal  as  provided  by  law,  the  order  of 
the  commissioners*  court  became  flnal,  and 
a  court  of  equity  would  not  have  Jorladlc- 
tlon  of  the  matter  In  oontroversy. 

The  Legislature,  acdns  within  conatlta- 
tlonal  limitations,  has  power  to  enact  rales 
fbr  the  assessment;  ixry,  and  collection  of 
taxes,  and  to  prescribe  mlea  of  procedure 
for  the  correction  erroneons  innniisiiiiiiilii 
or  levtos,  and,  having  exerdsed  such  power 
by  the  enactment  ot  rules  by  which  tbB  offi- 
cers of  the  state  are  to  be  goremed  In  the 
assessment,  levy,  and  collection  of  taxes,  and 
having  provided  a  plain,  spedflc^  and  ade- 
quate remedy  for  the  correctitm  of  errws 
arising  thereunder,  the  state  has  a  right  to 
demfind  that  parties  aggrieved  alleged 
errors  of  assessment  shall  have  their  rights 
measured,  tested,  and  determined  by  the 
rules  provided  in  the  statutes ;  and  It  would 
have  the  ^ect  of  nnllU^lng  the  law  and 
disregarding  the  statutes  tor  courts  of  equi- 
ty to  assume  jurisdictira  in  such  a  case, 
and  grant  an  order,  restraining  the  collection 
of  taxes,  where  the  error  comidained  of 
could  be  as  speedily  and  adeqaatsly  deter- 
mined by  the  rules  of  law. 

It  is  a  well-settled  rule  that  courts  of 
equity  will  not  act  In  granting  relief  where 
the  complainant  has  a  plain,  complete,  and 
adequate  remedy  at  law  for  the  adjustment 
of  the  wrongs  complained  of.  22  L.  B.  A. 
€09,  and  notes,  in  case  of  Odlln  v.  Wood- 
rutE,  31  Fla.  100,  12  South.  227 ;  Am.  ft  Eng. 
Enc.  of  Law  (2d.  Ed.)  vol.  16,  |  6,  and  cas- 
es cited;  Cyc.  vol.  22,  pp.  76-79,  and  cases 
cited;  Dows  v.  Chicago,  11  Waa  108,  20 
L.  Ed.  65 ;  Milwaukee  v.  Eo^er,  116  U.  S. 
219,  6  Sup.  Ot  872,  20  L.  Ed.  612;  Story's 
Equity  Pleading  (lOtfa  Ed.)  |  478. 

[t]  The  rule  being  that  courts  of  equity 
will  not  intercede  and  grant  relief  where  a 


plain,  complete,  and  adequate  remedy  la 
provided  by  law  for  the  redress  of  the  wrongs 
complained  of,  and  It  appearing  on  the  face 
of  the  petition  that  plaintiffs  btiow  had  not 
availed  themselves  of  the  remedy  provided 
by  law,  we  think  the  demurrer  was  properly 
sustained,  and  the  cause  dismissed. 
The  Ju^ment  Is  affirmed. 

PBB  GUBIAM.  Adopted  in  whole. 


JACOBS  V.  CITT  OF  PERRY. 
(Supreme  Court  of  Oklahoma.    Nov.  14,  1911.^ 

(Svllabut  bj/  the  Court.} 

APPKAL  AKD  ESaOB  (t  077*)— BKVIXW— DlS- 
CBETION  or  TBIAI.  OoUBT— dBAKT  Ot  NEW 

TBIAL. 

This  court  will  not  reverse  the  mllns  of 
the  trial  court  granting  a  new  trial,  unless  it 
can  be  seen,  beyond  all  reasonable  doubt,  that 
the  trial  court  has  manifestly  and  materially 
erred  with  respect  to  some  pure,  simple,  and 
nnmixed  question  of  law,  ana  that,  except  for 
such  error,  the  ruling  of  the  trial  court  would 
not  have  been  sp  made.  The  Supreme  Court 
will  very  seldom  and  very  reluctantly  reverse 
the  decision  or  order  of  uie  trial  court  which 
grants  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  8860-3866;  Dec.  Dig.  | 
977.*] 

Error  from  District  Court;  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  Llzbeatb  Jacobs  against  the 
City  of  Perry.  From  an  order  granting  a 
new  trial  after  verdict  for  plaintiff,  she 
brings  error.    Affirmed  and  remanded. 

P.  W.  Cress,  for  plaintiff  in  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Noble  county.  Platntlfl 
in  error,  as  plaintiff,  brought  her  action 
against  the  city  of  Perry,  to  recover  damr 
ages  for  personal  Injuries  sustained  on  ac- 
count of  the  alleged  negligence  of  the  de- 
fendant in  failing  to  keep  Its  sidewalks  in 
a  reasonably  safe  condition  for  public  travti. 
To  a  petition  alleging  these  facts,  defend- 
ant filed  Its  answer,  and  the  issues  tendered 
thereby  were  duly  submitted  to  a  Jury, 
which,  on  the  23d  day  of  September,  1908, 
returned  a  verdict  for  plaintiff  in  the  sum 
of  $1,400.  On  a  motion  for  a  new  trial  be- 
ing filed,  in  which  all  of  the  statutory 
grounds  were  set  forth,  some  of  which  were 
supported  by  affidavits,  the  trial  court,  on 
the  16th  day  of  October,  1908,  granted  the 
same,  setting  forth  that  it,  "being  sufficient- 
ly advised  In  the  premises,  finds  that  sub- 
stantial Justice  has  not  been  done  in  the 
premises,  and  that  said  motion  for  a  new 
trial  should  be  sustained."  From  this  or- 
der allowing  the  motion  for  a  new  trial, 
plaintiff  has  brought  the  case  to  this  court 
asUng  for  a  reversal  of  the  aame,  and  that 
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the  trial  court  be  ordered  to  raider  Jndlg- 
luent  on  the  Terdlct  Counsel  tor  defendant 
In  error  has  filed  no  brief  herein;  couns^ 
for  plaintiff  in  error  has  briefed  tbe  case 
on  the  proposition  that  the  court  erred  in 
the  exercise  of  Its  discretion  In  the  order 
granting  a  new  trial. 

In  this  contention  we  are  unable  to  agree; 
the  rule  obtaining  In  tbla  JurlsdlctlcHi  being 
that  this  court  will  not  reverse  the  ruling 
of  the  trial  court,  granting  a  new  trial,  un- 
less it  can  be  seen,  beyond  all  reasonable 
doubt,  that  the  trial  court  has  manifestly 
and  materially  erred  with  respect  to  some 
pure,  simple,  and  unmixed  question  of  law, 
and  that,  except  for  such  error,  the  raling  of 
tbe  trial  court  would  not  have  been  so  made. 
The  Supreme  Court  will  very  seldom  and 
very  reluctantly  reverse  the  decision  or  or- 
der of  the  trial  court  which  grants  a  new 
trial.  Hogan  et  al.  v.  Bailey,  27  OIU.  IB, 
110  Pac.  890;  Farmers'  &  Mer.  Nat  Bank 
of  Hobart  v.  School  Dlst  No.  56  et  al.,  25 
Okl.  284.  105  Pac.  Ml. 

Discussing  the  duties  of  the  trial  court  on 
the  presentation  of  a  motion  for  a  new  trial, 
this  court  in  tbe  case  first  cited  said :  "The 
trial  court  has  a  higher  function  under  our 
jurisprudence  than  to  act  merely  as  a  moder- 
ator or  umpire  between  contending  adver- 
saries before  a  Jury.  Not  only  is  It  Charg- 
ed with  tbe  duty  of  seeing  that  the  course 
and  conduct  of  the  trial  gives  to  each  of 
the  litigants  a  fair  opportunity  to  present 
bis  cause,  and  to  have  the  facts  weighed 
iu  the  light  of  proper  instructions,  declar- 
lug  the  law  relative  thereto,  but  It  Is  the 
Imperative,  abiding  duty  of  tbe  court,  after 
the  jury  has  returned  Its  verdict  and  award- 
ed to  one  or  the  other  success  In  th^  con- 
troversy, where  the  Jostness  of  the  same  Is 
challenged,  as  In  this  case,  to  carefnliy  weigh 
tbe  entire  matter,  and,  nnless  It  is  satisfied 
that  the  verdict  is  responsive  to  the  demands 
of  justice,  to  set  tbe  verdict  aside  and  grant 
a  new  trial.  Not  only  must  the  jury  be 
satisfied  of  the  righteousness  of  the  conclu- 
sion to  which  It  arrives,  but,  unless  that 
conclusion  meets  tbe  afiSirmative,  considerate 
approval  of  tbe  mind  and  conscience  of  the 
court,  it  should  not,  where  challenged,  be 
permitted  to  stand.  Tamell  v.  Kllgore,  15 
Okl.  591,  82  Pac.  9ftO;  Trower  v.  Roberts, 
17  Okl.  641,  88  Pac.  113;  Ten  Gate  v.  Sharp, 
8  Okl.  300,  57  Pac  645;  City  of  Sedan  t. 
Shurch,  29  Kan.  190;  Citl2ens*  State  Bank 
of  Lawtou  T.  Chattanooga  State  Bank,  23 
Okl.  767,  101  Fac.  1118,  and  cases  therein 
dted."* 

Under  the  doctrine  therein  set  forth,  we 
cannot  find  that  error  was  committed  by  the 
trial  court  in  its  allowance  of  the  order  for 
a  new  trial,  In  view  of  the  fact  that  It  found 
specifically  that  In  Its  judgment  substantial 
justice  bad  not  been  done  In  the  premise; 
henoe  the  ordw  made,  granting  a  new  trial, 


la  affirmed,  and  tU*  cause  remanded  to  tbe 
trial  court 

TURNER,  a  J.,  and  WILLIAMS  and 
KANE,  JJ^  ooncor.  HATBS>  absent, 
and  not  participating. 


THOMPSON  et  al.  t.  FDLTON. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  ISIH) 

(ByUahua  by  (Ae  Court.) 

1.  Appeal  and  Ebbob  (I  536*)  — Bboobd— 

"Cask-Madb." 

"A  'case-made,*  otherwise  called  a  'case  set* 
tied,'  or  a  'case  agreed  ujma,'  or,  more  frequent- 
ly, a  'ease,*  is  a  statutory  method  of  preparing 
a  'record'  for  appellate  review.  It  is  a  writ- 
ten statement  of  the  facts  in  a  case,  agreed  to 
by  the  parties,  and  duly  authenticated  by  the 
judge  who  tried  the  case,  and  sabmitted  to  an 
appellate  conrt  for  the  purpose  of  obtainiag  « 
review  of  the  alleged  errors  of  law  occurring 
in  the  proceedings  of  tbe  court  below,  as  shown 
in  the  record  thus  presented." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  |  556.*] 

Z  Appeal  and  Cbbob  f%  568*)— Bxcou— 

Case- Made— Settlement. 

It  is  essential  that  all  parties  to  an  ec- 
tioa  be  present  or  have  pruper  notice  of  tbe 
presentation  ot  the  case-made  for  settlement, 
in  order  that  they  may  sorest  amendments  or 
present  objections  to  the  case-made  as  thai 
presented  for  settlement 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  2623-2529;  DecTDIf.  1 
568.*] 

8.  Appeal  and  Ebbob  ({  564*)  —  Recobd  — 

Case- Made— Settlement. 

A  Joint  Jndgment  being  rendered  against 
T.  and  M.  for  the  possession  of  a  certain  tract 
of  land  and  the  costs  of  tbe  trial,  T.  was  sl- 
lowed  90  days  in  whidi  to  prepare  and  serve 
a  case-made,  10  days  for  the  snggestiDg;  id 
amendments :  same  to  be  settled  upon  6  aaya 
notice  by  either  party.  Neither  was  any  exten- 
sion asked  or  granted  to  the  codefendaat,  M. 
After  the  expiration  of  3  days  from  the  time  of 
the  entering  of  the  jndgment,  tbe  case-made 
was  presented  for  settlement,  bat  without  any 
notice  to  M.  Neither  were  any  amendments 
suggested  or  the  right  to  suggest  same  waind 
by  M.,  or  any  one  for  him.  Held,  that  notice 
to  M.  was  essential,  and  also  that  as  the  pre- 
scribed 8  days  bad  expired,  aad  no  extension 
of  time  had  been  granted  to  U.,  no  valid  case* 
made  could  then  be  settled  for  said  M. 

[Ed.  Note.— For  other  cue&  see  Appesl  sad 
Error,  Cent  Dig.  H  2601-2500;  Dec.  Dig.  I 
564.*] 

Error  from  District  Court  Atoka  County; 
Bobt.  M.  Raln^,  Judge. 

Action  by  J.  S.  Fulton  against  Rachel 
Thompson  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Dismissed. 

W.  J.  Gregg  and  John  B.  Meserve,  for 
plaintiffs  In  error.  J.  O.  Balls,  for  de> 
fendant  In  emur. 

WILLIAMS,  J.  Tblfl  proceeding  In  error 
seeks  to  review  a  Joint  Judgment  against  tbe 
plaintiffs  In  error,  Badi^  Thompsim  and  U 
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Uatiils,  for  the  posBesdon  of  a  certain  40 
acres  of  land,  and  the  costs  o£  the  action 
In  the  trial  court. 

[1]  "A  'case-made.'  otherwise  called  a  'case 
settled/  or  a  'case  agreed  npon,*  or,  more 
freqaently,  a  'case,'  Is  a  statutory  method  of 
preparing  a  *record'  for  appellate  review. 
It  is  a  written  statem^t  of  the  facts  In  a 
case,  agreed  to  b7  the  parties,  and  duly 
authenticated  by  the  Judge  who  tried  the 
case,  and  submitted  to  an  appellate  court 
for  the  purpose  of  obtaining  a  review  of  al- 
lied erron  of  law  occurring  In  the  proceed- 
ings of  the  court  below,  as  shown  in  the 
record  thus  presented."  Bnrdidc  on  New 
Trials  and  Appeals,  {  207,  p.  173. 

A  case-made  Is  solely  a  creature  of  the 
statute,  and,  whilst  more  comprehensiTe  than 
t  Un  of  exceptions,  is  a  snbatitnte  therefor. 
Parrault  t.  Marsant,  9  Kan.  App.  419,  58 
Pa&  1027.  Tbe  office  of  a  blU  of  exceptions 
and  that  of  a  case-made  are  very  dissimilar. 
The  former  is  generally  to  bring  up  the  rec- 
ord to  review  a  decision  of  the  court  upon  a 
matter  of  law  which  the  record  would  other- 
wise not  show,  in  whidi  case  it  must  be  re* 
dnced  to  writlog,  allowed,  signed,  and  filed 
at  the  term  that  the  ded8l<m  complained  of 
is  mad^  except  wlwre  the  statute  permits, 
on  order  of  the  court,  the  allowing,  signing, 
and  filing  same  out  of  term  time.  Neither 
the  pleadings  nor  the  judgment  nor  orders 
of  the  court  may  properly  be  included  in  a 
bill  of  exceptions;  nor  are  any  of  the  par^ 
ties  entitled  to  notice  of  presentation  for 
allowanoe.  Wboi  filed,  it  becomes  a  part 
at  the  record,  and  is  brought  up  by  tran- 
Bcript,  which  must  Include  the  other  parts 
of  the. record.  As  to  the  case^made,  it  nuy 
be  settled,  signed,  and  allowed  beyond  the 
trial  term  and  in  vacation,  but  It  must  be 
complete  in  Itself;  the  pleadings,  judgments, 
and  orders  of  the  court  to  be  incorporated 
thereUu  It  must  contain  the  matters  of  rec- 
ord, u  well  as  the  proceedings  not  entered 
oB  the  xeoord.  To  presoit  errors  for  review, 
the  case-made  must  embody  a  statement  of 
10  much  of  the  Issue,  proceedings,  and  evl- 
deoee,  or  oUiw  matters  In  the  action,  as  may 
be  necessary  to  bring  to  the  notice  of  the 
appellate  court,  from  an  examination  of  the 
piper  settled  and  authenticated  as  a  case- 
made,  the  errors  complained  of.  The  object 
^  the  caae^nade  is  to  reduce  the  size  of  the 
record,  eliminating  all  matters  Immaterial 
to  the  question  sougjit  to  have  reviewed. 
Sbumaker  v.  O'Brien,  19  Kan.  476;  Davis  v. 
Ringer,  1  Kan.  App.  S2,  41  Pac.  676;  Pierce 
V.  Engelkemeler,  10  Okl.  30S,  61  Pac.  1047; 
Territory  v.  Cooper,  U  OkL  699,  09  Pac  818. 

[2]  A  case-made  being,  as  said  by  Burdlck, 


T.  FULTOX  2i6 

"a  written  statement  of  the  facts  In  a  case, 
agreed  to  Isy  the  portly  and  duly  authenti- 
cated by  the  Judge  who  tried  the  case,"  it  Is 
essential  that  all  parties  to  an  action  be  pres- 
ent or  have  proper  notice  of  the  presenta- 
tion of  the  same  for  settlement,  so  that  they 
may  be  present  in  order  to  make  suggestions 
or  obJecUoDS  pertaining  to  the  aettilng  of 
the  agreed  statement  of  facta  or  agreed  case. 
Where  the  case-made  Is  prepared  and  present- 
ed by  all  the  defendants  Jointly,  obviously  no 
notice  Is  required  to  either  of  them;  but  when 
the  case-made  la  proposed  by  only  one  of  the 
defendants,  the  others  being  necessary  par- 
ties before  the  reviewing  court,  notice  to 
such  other  defendants  is  essential  In  order 
that  the  case-made  may  be  properly  settied. 

[3]  A  case-made  at  the  Instance  of  the 
coplaintlff  in  error,  Ed  Mathls,  could  be  set- 
tled only  within  the  prescribed  three  days, 
as  no  extension  of  time  was  allowed  to  him. 
It  is  settled  that  a  case,  not  served  within 
three  days  after  the  Judgment  sought  to  be 
reviewed  is  entered,  or  within  the  extension 
of  time  allowed  by  the  court.  Is  void,  and 
will  not  be  considered.  Devault  et  al.  v. 
Merchants'  Exchange  Co.,  22  Okl.  624,  98 
Pac.  342;  Bettis  v.  Cargile  et  al.,  23  Okl.  301, 
100  Pac.  436;  Bray  v.  Bray,  25  Okl.  71,  105 
Pac.  200;  Carr  v.  Thompson  et  al.,  27  Okl. 
7,  110  Pac  667;  Cowan  v.  Maxwell,  27  Okl. 
87,  111  Pac  388;  Lankford  v.  Wallace,  26 
Okl.  867,  110  Pac.  672.  Parties  to  the  record 
cannot  by  stipulation,  which  Is  not  approved 
by  the  court  or  Judge,  extend  the  time  for 
making  and  serving  a  case-made.  Bettla  v. 
Garglle  et  al.,  supra.  The  record  recites 
that:  "Thereupon  the  defendant  Rachel 
Thompson  excepted  to  said  Judgment,  and 
asked  that  she  be  given  90  days  In  which  to 
prepare  and  serve  a  case-made,  and  that  10 
days  be  given  the  plaintiff  [J.  S.  Fulton]  in 
which  to  suggest  amendments,  and  that  said 
case,  when  so  made,  be  settled  upon  6  days 
notice  by  either  party,  which  time  Is  by  the 
court  granted."  This  is  the  only  order 
granting  an  extension  of  time  to  any  one 
in  said  action  for  the  settling  and  signing 
of  the  case-made.  The  case-made,  when 
made,  was  served  upon  the  plaintiffs  at- 
torney, bnt  no  service  was  had  upon  the  co- 
defendant.  Ed  Mathls.  Neither  were  any 
amendments  suggested  nor  the  right  to 
suggest  same  waived  by  the  said  Mathls,  or 
any  one  for  him.  It  follows  that  'the  case* 
made  is  invalid.  Whilst  the  questions  sought 
to  be  raised  could  be  brought  up  by  tran- 
script, yet  the  record  is  not  cwtifled  by  the 
clerk,  and  therefore  cannot  be  considered  aa 
a  transcript 

The  proceeding  in  error  la  dismissed.  AU 
the  Justices  concur. 
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HATNE8  et  aL  T.  SMITH. 
(Supreme  Court  of  Oklahoma.   Mot.  14,  1911.) 

(8yUabtt$  by  the  Oonirt.) 

1.  Appbai.  and  Eibob  (S  S64*}— Case-Madb— 
Failcbb  to  File  in  Time. 

A  case-made,  not  served  within  3  daya  aft- 
er the  judgment  sought  to  be  reviewed  is  en- 
tered, or  within  the  extension  of  time  allowed 
b;  the  court  or  judge,  is  a  nalUtr,  and  will  not 
be  considered  by  this  court. 

[Ed.  Note.— For  other  caseo,  see  Appeal  and 
Error,  Cent  Dig.  {  2504;  Dec.  Dig.  \  564.*] 

2.  Appeal  and  Ebbob  (|  564*)— Case- Made— 
Sebtice—Extension  or  Tuce. 

An  order  granting  an  extenrion  of  time, 
made  after  the  explratfon  of  the  time  originally 
granted  for  making  and  wninf  a  caaMnade, 
is  Toid. 

[Bd.  Note.— Fo?  other  caseai.  Me  Appeal  and 
Error.  Cent  Dig.  |  2fi03 ;  Dee.  DigTl  B64.*] 

3.  Appeal  and  Ebbob  (|  361*)— Petitiow  in 
Errob— Ahbndubnts. 

Within  the  time  allowed  for  bringing  pro- 
ceedings in  error  in  this  court,  amendments  to 
a  petition  in  error  are  generally  allowed  as  of 
course. 

After  the  expiration  of  ench  time,  matters  of 
form  as  a  rule  may  be  corrected,  but  no  new  al- 
legations of  error  can  be  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1956;  Dec.  Dig.  f  36a.*] 

4.  Appeal  and  Ebbob  (f  724*)~"Grbob8  of 
Law  OoouBBiNa  at  the  Tbial"— "Trial." 

The  overruling  or  sustaining  of  a  demurrer 
to  a  pleading  is  not  included  in  "errors  of  law 
occurring  at  the  trial."  Section  4196,  St.  OUa. 
Ter.  1803  (aection  5825.  Comp.  Iawb  1909). 

A  trial  does  not  cranmenca  ontil  an  isnw  f»f 
fact  la  Joined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  %  724.* 

For  other  definitions,  see  Words  and  Phraa- 
es.  vol.  8,  pp.  7096-7103;  vol.  8,  p.  7821.] 

Error  from  District  Court,  Kingfisher 
CooDty;  A.  H.  Huston,  Judge. 

Action  by  B.  F.  Smith  against  John  B. 
Haynes  and  others.  Ju^ment  for  plain- 
tiff, and  defendants  bring  error.  Dismissed. 

A.  U  Emery,  for  plalntllb  In  error.  F.  I* 
Boynton,  for  d^endant  In  enox. 

WItXtAMS,  J.  On  May  28.  1009,  mo- 
tion tot  new  trial  was  oTemiled,  and  the 
d^endanta  allowed  00  days  within  which 
to  prepare  and  serve  a  case-made;  the 
plaintiff  to  hare  10  days  thereafter  within 
which  to  suggest  ameodmenta ;  the  same  to 
be  settled  upon  fire  days  notice  of  the  time 
and  place  proposed  therefor.  On  July  28, 
1900.  the  defendants  "are  given  00  days 
in  addition  to  the  time  heretofore  granted 
tn  which  to  serve  and  file  case-made."  On 
November  3,  1909,  It  was  ordered  by  the 
trial  Judge  "that  the  time  granted  to  the 
defendants  to  make  and  serve  a  case-made 
for  the  Supreme  Court  be  and  Is  extended 
for  a  period  of  60  days  In  addition  to  the 
time  already  granted."  On  February  23, 
1910.  It  was  ordered  by  the  trial  judge 
"that  the  time  already  granted  to  the  de- 


fendants to  make  uld  sorre  a  eaaemada 
for  the  Suprane  Court  be  and  the  same 
Is  extended  tot  a  pmlod  of  80  days  in  ad- 
dition to  the  time  already  granted."  On 
Mardi  24.  1910,  it  was  ordered  by  the  trlti 
judge  "that  the  time  already  granted  to 
the  defendants  to  make  and  serve  a  case- 
made  for  tlie  Snprone  Court  be  and  the 
same  le  extended  for  a  period  of  80  days 
In  addition  to  the  time  already  granted." 
The  case-made  was  served  on  April  27, 
lOia  On  Hay  7,  1910,  notice  of  the  time 
and  place  of  settlement  was  waived,  to- 
gethu  with  the  right  to  suggest  amend- 
mentB,  On  Hay  24,  1910,  the  case-made 
was  settled  and  signed.  The  90  days  al- 
lowed on  Hay  28,  1909,  expired  on  August 
27,  1909.  The  90  days  addlUimal  time  grant> 
ed  on  July  28,  1909,  expired  on  November 
1009.  The  60  days  allowed  on  Novonber 
S,  1900,  expired  on  January  24,  19ia  Ihn 
30  days  granted  on  FAruary  23,  1910.  ex- 
pired on  Mardi  25.  1910,  and  the  80  days 
allowed  on  Hardi  24,  1910,  expired  <m  April 
23.  1910. 

If  It  be  that  the  order  on  November  8. 
1909,  wae  extmded  90  days,  Instead  of  00 
days.  In  that  event  it  would  have  expired 
on  Harch  25,  1910,  and  the  90  days  granted 
on  Ubrch  24,  1910^  would  have  eivlred  im 
April  25.  19ia  Under  that  theory,  the  caae- 
made  was  not  served  In  time,  and  some  of 
the  orders  of  extension  were  made  out  of 
time. 

[1]  It  Is  settled  that  a  caae-made,  not 
served  within  three  days  aftn  the  Judg- 
ment sought  to  be  reviewed  is  entered,  or 
within  the  extmafon  of  time  allowed  by  the 
court  or  Judge,  Is  void,  and  will  not  be  con- 
sidered, raiompeon  et  al.  v.  Fulton,  119 
Pac.  244,  decided  at  this  term,  and  antborl- 
tles  therein  cited. 

[2]  It  la  also  settled  that  an  order  grant- 
ing an  extension  of  tln^  made  after  the 
«Q»lratlon  of  the  time  originally  granted, 
is  a  nullity.  London  &  Umcashire  Fire  Ins. 
Ca  T.  Gummlngs  et  al.,  23  OkL  126,  99  Pac 
654;  Bray  v.  Bray.  26  Okl.  71.  105  Pac. 
200;  EUls  V.  Carr,  25  Okl.  874,  106  Fac. 
1101;  BetUB  T.  Carglle,  23  OkL  801,  100 
Pac.  486.  It  follows  that  the  case-made  in 
this  proceeding  Is  a  nullity,  and  cannot  be 
considered  In  this  court 

The  record,  however,  Is  certified  as  a 
transcript,  and  if  any  assignment  of  error 
in  the  petition  in  error  raises  any  question 
that  could  be  brought  up  on  transcript  the 
appeal  should  not  be  dismissed. 

The  following  are  the  assignments  of 
error  tn  the  petition  In  error:  (1)  Verdict 
and  judgment  contrary  to  law.  (2)  Judg- 
ment and  verdict  not  sustained  by  the 
weight  of  evidence.  (3)  Error  in  the  instmc- 
tlons  given  the  Jury.  <4)  Irregularities  in 
the  proceedings  at  said  trial,  by  which  the 
defendants  were  prevented  from  having  a 
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fUr  trial.  GO  Brron  of  law  occurrliiK  at 
tbe  trial,  and  excited  to  by  plaint! ffPn  In 
«rror. 

TbA  aadgnmoita  of  wror  in  tlu  petition 
in  error  raise  questions  tbat  it  la  esaraitial 
to  bring  up  tbe  evidence  and  the  rulings 
of  tbe  trial  court  thereon,  either  by  case* 
made  or  bill  ot  exertions.  In  order  to  deter* 
mine  whether  there  was  error. 

[I]  Tbls  proceeding  In  error  waa  filed  In 
this  court  on  May  26,  1910,  and  a  year  bas 
elapsed  since  that  datfc  Within  tbe  time 
allowed  for  bringing  proceedings  in  error  in 
the  Supreme  Court,  amendments  to  a  petl- 
tlfm  in  error  are  goibrally  allowed  as  of 
course.  Bail  way  Company  t.  Whltaker,  42 
Kan.  eSi»  22  Fac  783;  Crawford  t.  BaU- 
-way  Co..  4S  Kan.  474,  25  Pac.  866.  After 
the  explratioD  of  sncb  time,  matters  of  form 
may  be  corrected,  but  no  new  allegations  of 
moT  can  be  made.  Ctewford  t.  Bailmiy 
•Cou,  BQpra;  Cogsball  t.  Spnrry,  47  Kan. 
448,  28  Paa  164. 

[4]  The  overruling  or  sustaining  of  a  de- 
murrer to  a  pleading  la  not  Included  in  "er- 
rors of  law  occurring  at  tbe  trial,"  since  a 
trial  does  not  commence  until  an  issue  of 
fiict  iB  Joined.  Bank  v.  Harding,  65  Kan. 
<66,  70  Pac.  655;  secUon  4196,  Stat  Okla. 
Ter.  1893;  section  5826,  Oomp.  Laws  1909. 
It  follows  that  no  error  la  assigned  in  the 
.  petition  In  error  tbat  may  be  reviewed  on 
a  transcript 

Tbe  proceeding  in  emr  la  dismissed.  All 
tbe  Justtcea  concur. 


DENVEB,  W.  A  M.  BT.  GO.  T.  ADKINBON. 
<8upreme  Court  of  Oklahoma.   Jan.  10;  1911.} 

(SyUabu$  hy  the  Court.) 

1.  Appeal  and  Ebbob  ({  564*)— Case-Made— 
Sirrruira  and  Filing— "Thebeupon." 
A  party  arainst  whom  a  Judgment  is  ren- 
dered on  Ubj  ZL  1906,  and  wlu^  within  time 
properly  extended,  served  on  his  adversary  a 
case-made  on  October  1,  1908,  which  on  the 
same  day  waa  returned  with  a  waiver  of  Bug- 

Eitiou  of  amendments,  will  not  be  deemed  to 
ve  abandoned  bis  appeal,  where  he  has  the 
■aid  casemade  duly  signed  and  settled,  on  prop- 
er notice,  on  December  12,  1008. 

<a)  Mor  wilt  he  be  held  to  have  abandoned 
bis  appeal  by  reason  of  the  fact  tbat  the  said 
case-made  waa  not  filed  by  him  with  tbe  papers 
In  the  case  until  February  9.  1909. 

(b)  The  word  "thereupon,*'  as  used  In  8e<^- 
tion  6076,  Compw  lawa  of  Oklahoma  1909,  In 
the  clanse  providins  that  "tbe  case  so  settled 
and  made  shall  tiierenpon  be  filed  with  the  pa- 
pers in  tite  case,"  means  "after  being  so  settled 
and  signed,"  and  does  not  In  this  connection 
necessarily  mean  "immediately." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Efror,  Dec.  Dig.  |  664.* 

S>>r  other  definitione,  see  Words  and  Phrasea, 
VOL  S,  pp.  6953-6956.1 

3.  Indians  (8  27*)— Allotments— Ejeoticent 
— Oebtificatb  ab  Evidence  of  Title. 
Where,  In  an  action  of  ejectment  by  an  al- 
lottee of  the  Cherokee  Tribe  of  Indians,  plain- 


tiff in  snpport  of  her  title  shows  that  tbe  land 
involved  was  allotted  to  her,  and  there  Is  no 
denial  of  tbe  said  allotment,  and  plalnUfrs 
claim  of  right,  title,  and  posseBsion  is  based  up- 
on her  allotment  certificate,  tbe  pleading  and 
proof  of  the  same  Is  sufficient  to  place  the  bur- 
den upon  a  defendant  who  controverta  plain- 
tiffs  rights  thereunder. 

gSd.  Note.— For  other  cases,  see  Indians,  Dec 
.  i  21.'] 

8.  DUNEHT  DOUAIN  (8S  74,  268*)— Bailboad 
Right  of  Wat— Indian  Lands— Compensa- 
tion—Ejectment  BT  Allottee. 

Under  section  16  of  an  act  of  Congress, 
entitled  "An  act  to  grant  the  right  of  way 
through  the  Oklahoma  Territory  and  the  In- 
dian Territory  to  the  Enid  and  Anadarko  Rail- 
way Company,  and  for  other  purposes,"  ap- 
proved February  28,  1902  (32  Stat.  47,  c.  134 
[U.  S.  Comp.  St  Supp.  1009,  p.  032]),  before 
a  railway  company  exercising  the  right  of  emi- 
nent domain  thereunder  may  take  or  condemn 
lands,  full  compensation  for  the  same  and  for 
all  damages  done  by  the  constractlon  of  the 
road  or  the  taking  d  the  lands  must  be  first 
made  to  the  individual  owner,  occupant,  or  al- 
lottee of  such  lands  or  to  tbe  tribe  or  nation 
tbroniA  or  in  which  the  same  Is  ^tuated,  and 
where  possasrion  is  taken  wltiiout  such  pay- 
ment, and  tbe  land  is  snbseanently  allotted,  the 
allottee  may  maintain  ejectment  to  secure  pos- 
session. 

[Ed.  Note.— For  otber  cases,  see  Eminent  Do- 
main. Dec;  Dig.  SI  74,  268.*] 

4.  BlONEHT  DOHAXN  (|  262*HBXVISW^TD- 
PIOX^INSUPTIOIENCT  OF  EVIDENCE. 

Where  a  verdict  for  damages  Is  found  by  a 
jury,  which  is  unsupported  by  any  evidence, 
the  same  will  be  reversed  and  set  aside  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  81  681-686;  Dec.  Dig.  S  262.*] 

Error  from  District  Court;  Rogers  County; 
T.  li.  Brown,  Judge. 

Action  by  Ella  M.  Adklnson,  by  her  n«ct 
friend,  J.  M.  Adklnatm,  against  the  Denver,  . 
Wichita   &   Mempbla   Railway  Company. 
Judgment  for  plalntU^  and  defmdant  brings 
error.  Reversed. 

E.  O.  Wilson,  for  plalntUf  tn  error.  W. 
H.  Komegay,  for  defendant  in  error. 

DUNN,  O.  J.  Tbls  case  presents  error 
from  the  district  court  of  Rogers  county,  and 
was  an  action  of  ejectment  brought  under 
the  laws  In  force  In  the  Indian  Territory 
prior  to  statehood. 

The  defendant  In  error,  as  plaintiff  in  tile 
court  below,  brought  her  action  to  recover 
the  possession  of  a  strip  of  land  26  feet 
wide,  running  through  a  tract  of  land  which 
was  allotted  to  her  as  a  member  of  the  Cber^ 
okee  Tribe  of  Indiana.  It  Is  made  to  ap> 
pear  by  the  petition  that  on  the  lOtb  day 
ot  September,  1906,  at  the  time  of  the  al- 
lotment In  question,  the  defendant,  tbe  Den- 
ver, Wichita  &  Memphis  Railway  Company, 
was  unlawfully,  and  without  right  occupying 
a  portion  of  said  allotted  land,  consisting 
of  tbe  strip  referred  tt^  which  ran  diagonally 
through  plalntUTs  allotment  from  a  pobit 
about  50  feet  west  of  the  southeast  comer 
to  a  point  about  40  feet  east  of  the  north- 
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west  comer,  wUch  land  was  known  as  the 
right  of  way  of  the  defendant  railway  com- 
pany. Plaintiff  prayed  to  recover  posses- 
sion of  said  tract  of  land,  and  for  dami^B. 
The  certificate  of  allotment  was  set  out  and 
pleaded  at  length  In  plalntUCs  petition.  To 
this  petition  the  defendant  filed  a  demurrer, 
which  was  by  the  court  oremiled,  to  which 
exception  was  saved,  whereupon  defendant 
answered,  admitting  the  Issuance  to  plaintiff 
of  the  allotment  certificate,  but  denied  that 
she  was  entitled  as  against  the  defendant  to 
the  land  sued  for.  It  fnrtber  pleaded  that 
as  a  railway  company  It  was  entitled  to  all 
the  benefits  and  prl^dleges  provided  for  by 
an  act  of  Congress,  approved  February  28, 
1902  (32  Stat  47,  c.  134  [U.  S.  Comp.  SL 
Supp.  1909,  p.  632]),  relating  to  the  condem- 
nation by  railroads  of  r^ht  of  ways  through 
Oklahoma  and  Indian  Territories,  and  that, 
acting  under  the  terms  of  the  said  act,  the 
right  of  way  here  Involved  was  legally  con- 
demned, and  that  the  said  strip  of  laud  was 
being  used  for  railroad  purposes  at  the  time 
plaintiff  took  the  land,  and  that  she  took 
with  notice  of  these  rights.  Further  answer- 
ing, defendant  denied  that  plaintiff  was  the 
owner  and  entitled  to  the  immediate  posses- 
sion of  the  premises  described,  or  that  she 
was  entitled  to  damages  for  Its  retention.  A 
trial  was  had  to  a  jury,  which,  under  a 
peremptory  Instruction  by  the  court  on  the 
evidence  submitted,  returned  a  verdict  for 
plaintiff,  and  assessed  her  damages  at  $150. 
Motion  for  new  trial  was  filed  and  overrul- 
ed, and  the  case  has  been  regularly .  filed 
In  this  court  for  review. 

A  preliminary  question  to  the  considera- 
tion of  the  case  on  its  merits  Is  presented 
by  counsel  for  defendant  in  error  In  his 
brief,  wherein  It  Is  contended  that  this  oonrt 
Is  without  Jurisdiction  to  consider  the  case, 
by  reason  of  the  fact  that  counsel  for  plain- 
tiff in  error  abandoned  his  appeal,  and 
that  the  action  should  be  dismissed.  The 
basis  for  this  claim  is  found  In  the  follow- 
ing state  of  facts:  The  order  and  Judgment 
of  the  court  rendered  herein  was  of  the  date 
of  May  22,  1008,  and  defendant  was  granted 
QO  days  within  which  to  malte  and  serve  a 
case-made.  Within  the  time  so  extended, 
and  on  the  11th  day  of  August,  1008,  the 
Judge  granted  an  order  further  extending 
the  time  within  which  to  make  and  serve 
a  case-made  to  and  including  the  22d  day 
of  September,  1008.  On  the  18th  day  of  Sep- 
tember, 1906,  the  court  again  extended  the 
time  within  which  to  make  and  serve  the 
case-made  to  October  22,  1908.  The  case- 
made  was  served  on  counsel  for  plaintiff  on 
the  1st  day  of  October,  1908,  and  on  the  same 
day  was  by  counsel  for  plaintiff  returned, 
with  suggestion  of  amendment  waived.  The 
order  granted  30  days  after  the  service 
of  the  case-made  within  which  to  suggest 
amendments,  and  provided  that  the  case  was 
to  be  signed  and  settled  on  five  days  notice 
in  writing  bf  •ithor  partj',  and  it  1b  the 
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claim  of  counsel  for  plaintiff  that  the  case 
could  not  be  legally  signed  and  settled  later 
than  November  7,  1908.  Counsel  concedes 
that  he  has  found  no  authority  decisive  of 
the  point  made,  but  argues  that,  from  the 
language  of  the  statute  (sections  6074  and 
6075,  Comp.  Laws  of  Okla.  1909),  it  is  con- 
templated that  there  could  be  no  lawful 
delay  In  the  signing  and  settling  of  the  case- 
made,  and  its  being  filed  with  the  papers 
in  the  case.  Section  6074,  supra,  provides 
that:  "The  case  and  amradments  shall  be 
submitted  to  the  Judge  who  shall  settle  and 
sign  the  same,  and  cause  It  to  be  attested 
by  the  clerk  and  the  seal  of  the  court  to  be 
thereto  attached.  It  shall  th&i  be  filed  with 
the  papers  in  the  case."  Section  6075,  su- 
pra, provides  that  after  the  amendments  are 
suggested,  "which  when  so  made  and  pre- 
sented [the  case]  shall  be  settled,  certified 
and  signed  by  the  Judge  who  tried  the  cause; 
and  the  case  so  settled  and  made  shall  there- 
upon be  filed  with  the  papers  In  the  cause." 
Counsel's  contention  being  that  under  these 
provisions  "thereupon"  can  have  no  other 
meanhig  than  "Immediately,"  and  that,  wbm 
counsel.  In  addition  to  the  delay  Incident  to 
the  signing  and  settling  of  the  case-made, 
which  took  place  December  IS,  1006,  delayed 
until  February  13,  1009,  to  file  the  case- 
made  with  the  clerk  of  the  district  court, 
he  abandoned  his  appeal,  and  the  same, 
should  be  dismissed  by  this  court 

The  law  under  consideration  Is  identical 
with  the  statute  of  Kansas,  and  it  has  been 
the  uniform  practice  In  that  state  and  In 
Oklahoma  to  allow,  within  the  limitation 
fixed  by  the  statute  for  filing  appeals,  ex- 
tensions of  time  within  which  to  make  and 
serve  a  case-made,  so  long  as  good  cause 
could  be  made  to  appear  to  the  trial  Judge. 
Where  counsel  for  plaintiff  In  error  makes 
and  serves  his  case-made  within  a  lawfully 
extended  time,  no  lapse  of  time  has  beea 
held  sufi3clent  to  be  considered  an  aband<m- 
ment  of  his  proceeding.  The  order  of  the 
court,  extending  time  within  which  to  make 
and  serve  a  case,  should  fix  the  time  within 
which  the  party  served  may  suggest  amend- 
ments. The  court  should,  and  usually  does, 
direct  the  notice  to  be  given  for  the  presen- 
tation of  the  case-made  for  settling  and  sign- 
ing after  It  has  been  served  and  amendments 
su^^sted  or  waived.  This  was  done  In  the 
present  case;  but  there  Is  no  statute  fixing 
the  time  within  which  the  proposed  caw- 
made  and  the  suggested  amendments,  if 
any,  shall  be  presented  to  the  trial  Judge 
for  his  action  thereon,  with  the  exception 
of,  speaking  generally,  the  year  within  which 
the  proceeding  must  be  filed  In  the  Supr^e 
Court;  hence,  in  our  Judgment,  the  case- 
made  was  served  In  time. 

The  conclusion  which  we  have  here  reach- 
ed finds  support  In  several  cases  from  the 
Supreme  Court  of  Kansas,  ammg  which  Is 
the  case  of  HIU  v.  First  Nat  Bank*  42  Kan. 
36^  S3  Pac.  824.  This  case  was  afterwards 
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referred  to  and  quoted  from  by  that  court 
In  the  case  of  Benh&m  t.  Smith,  53  Kan. 
495,  36  Pac.  997,  wherehi  the  court  said: 
"Within  the  authority  of  Hill  t.  National 
Bank,  42  Kan.  364  [22  Pac.  324],  the  court 
b^ow  had  the  power  to  settle  and  sign  the 
case,  although  the  time  first  fixed  by  Its 
order  had  expired.  The  statute  limits  the 
time  within  which  a  case  must  be  made 
and  served,  but  no  such  limitation  exists 
with  reqinct  to  settling  and  signing  a  case; 
and  the  court  may,  for  good  and  snffldent 
reaaoui,  postpone  tlie  date  for  the  presen- 
tation of  the  case,  and  cause  it  to  be  taken 
up  npm  reasonable  notice  at  anotho:  time." 

On  this  point,  Chief  Justice  Horton  of  the 
Supreme  Court  of  Kansas,  in  the  case  of 
Hammerslongh  t.  Hackett,  80  Kan.  57,  1 
Pac.  41,  says:  "While  the  statute  proTldes 
for  fixing  the  time  In  which  the  case-made 
most  be  served,  and  in  which  the  amend- 
nmitB  must  he  suggested,  the  time  for  set- 
tling and  signing  the  case  by  the  Ju^  is 
not  prescribed  in  the  statute ;  ther^re  the 
objection  that  the  case  was  not  made  with- 
in the  proper  time  Is  not  well  founded." 

[1]  The  forcing  discussion  and  the  prac- 
tical operation  of  the  law  referred  to  also 
shed  light  on  the  other  proposition  presented 
by  counsel,  to  wit,  that  the  delay  in  filing 
the  completed  case-made  In  the  office  of  the 
derk  of  the  district  court  on  February  9, 
1909,  being  a  little  less  than  two  months 
after  the  same  was  signed  and  settled,  was 
an  abandonmoLt  of  the  appeal.  The  stat- 
ute directly  applicable  (section  0074,  supra) 
pTOvtdflB,  as  we  have  seen,  that  the  case- 
made,  after  being  settled  and  signed,  "shall 
thereupon  be  filed  with  the  papers  in  the 
cause."  Counsel  contends  that  the  word 
"thereupon,"  as  here  used,  means  "immedi- 
ately," and  hence  that,  where  the  case-made 
is  not  so  filed  immediately  after  being  sign- 
ed and  settled,  the  appeal  should  be  dis- 
missed In  this  court  We  cannot  concur 
with  counsel  In  this  conclusion.  The  word 
"Immediately"  is  undoubtedly  one  of  the 
synonyms  of  'hereupon,"  but  from  a  con- 
sideration of  the  entire  act.  Its  practical  op- 
eration, and  Its  purposes,  we  do  not  believe 
that  It  was  used  In  that  sense  In  this  In- 
stance.  As  we  view  It,  such  an  application 
would  be  inconsistent  with  the  balance  of 
the  act,  and  would  be  an  arbitrary  require- 
ment, without  any  substantial  reason  to 
support  H.  The  statute  fixes  a  definite 
time  within  which  a  motion  for  new  trial 
may  be  filed,  within  wlilcb  a  case-made  may 
be  made  end  the  amendments  suggested; 
and,  where  the  time  is  extended  for  the  mak- 
ing and  MTVlng  of  a  case-made,  .the  same 
la  conduaiTe  on  the  par^,  and  the  courts 
so  enforce  It  If  it  was  Intended  that  the 
case-made  should,  on  penal^  of  appeal  be- 
ing dismissed,  be  filed  immediately,  or  with- 
in any  definite  fixed  time,  with  the  papers 
la  the  cause.  In  oor  Jud^noit;  the  statute^ 
conaMftring  the  consequences  sought  to  be 


Involved,  would  have  so  stated  It  and  defi- 
nitely fixed  it ;  so  that  it  appears  to  us  the 
reascmable  rule  to  be  adduced  from  the  lan- 
guage used,  when  we  consider  the  entire 
scope  of  the  law  and  the  ends  to  be  accom- 
plished, Is  that  upon  the  case-made  being 
settled  and  signed.  It  shall  then  be  filed 
with  the  papers  in  the  cause.  Whether  by 
rule  of  court  the  time  for  this  could  be 
limited,  and  whether  a  postponement  for  an 
extraordinary  lei^h  of  time  for  the  pur- 
pose of  delay  might  be  followed  by  a  dis- 
missal of  the  appeal,  we  do  not  consider  or 
pass  upon,  but  hold  that  the  case-made  in 
this  case,  being  filed  within  less  than  60 
days  after  having  beoft  signed  and  settled, 
was  within  time. 

[2]  The  court  overruled  the  demurrer  which 
was  filed  to  the  petition,  and  likewise  a 
demurrer  which  was  directed  to  the  suifl- 
clracy  of  plaintUTs  evidence,  both  of  which 
virtually  raise  for  our  consideration  the 
same  proposition,  to  wit.  Was  the  plaintiff, 
under  her  unchallenged  allotment  certificate, 
entitled  to  the  possession  of  the  land,  so 
that  pleading  and  proof  thweof  shifted  the 
burden  to  the  defendant? 

Section  2S  of  an  act  of  Congress,  entitled 
"An  act  to  ratify  and  confirm  an  agreemmt 
with  the  Choctaw  and  Chlckaaaw  Tribes  of 
Indians,  and  for  other  purposes."  approved 
July  1.  1902  (c.  1362.  32  Stat  644).  is  as  fol- 
lows: "Allotment  certificates  issued  by  the 
CommlSBlon  to  the  Five  Civilized  Tribes  shall 
be  conclusive  evidence  of  the  right  of  any 
allottee  to  the  tract  of  land  described  there- 
in ;  and  the  United  States  Indian  agent  at 
the  Union  agency  shall,  upon  the  application 
of  the  allottee,  place  him  in  possession  of 
his  allotment  and  shall  remove  therefrom  all 
persons  objectionable  to  such  allottee,  and 
the  acts  of  the  Indian  agent  hereunder 
sball  not  be  controlled  by  the  writ  or  procras 
of  any  court" 

Considering  both  propositions  together,  the 
plaintiff  pleaded  at  length  In  her  petition, 
and  then  offered  in  evidence,  her  certificate 
of  allotment  to  the  tract  across  which  the 
railway  right  of  way  extended.  This  allot- 
ment certificate  made  no  exception  whatso- 
ever of  the  right  of  way,  and,  in  our  judg- 
ment on  ita  face  entitled  plaintiff,  under  the 
statute  above  noted,  to  the  possession  of 
the  land  Involved.  See,  Sorrels  t.  Jones  vt 
al.,  26  Okl.  569, 110  Pac.  748. 

m  The  def«ue  made  to  plalntUTs  action 
by  the  railway  company  la  that  the  d^end- 
ant  company  was  authorised  to  exercise 
the  right  of  eminent  domain,  and  that  it 
had  secured  its  right -In  and  to  this  land 
by  Tlrtne  <flC  certain  proceedings  which  it 
had  taken  undo:  the  provisions  of  "An  act 
to  grant  the  right  of  way  thnmi^  the  CHda- 
homa  Terrltoiy  and  tiie  Indian  Territory 
to  the  Bnld  and  Anadaiko  Bailway  Compa- 
ny, and  for  other  porposes,**  approfed  F«b- 
mary  28,  1902  <32  SUt  43).  It  Is  not  denied 
«L  tlM  pare  of  plaintiff  that  the  defendant 
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took  proceedtogB  with  the  Intention  of  con- 
demning the  strip  of  land  here  Involved ;  but 
it  Is  claimed,  among  other  things,  that  the 
statute  nnder  which  defendant  was  act- 
ing was  not  complied  with,  and  that  Its 
proceeding  secured  for  it  no  title  In  the 
land.  R^erring  to  tbe  act  above  noted, 
section  13  grants  to  a  railway  company  the 
right  to  locate,  construct,  own,  eanlp,  op- 
erate, xiae,  and  maintain  any  railway  and 
telegraph  and  telephone  line  or  lines  into, 
in,  or  through  the  Indian  Territory,  tc^ther 
with  the  right  to  take  and  condemn  lands 
for  right  of  way,  depot  grounds,  etc.,  and 
that  in  so  doing  It  might  take  any  lands 
held  by  any  Indian  tribe,  or  nation,  or  oth- 
er person  in  said  territory.  On  the  trial  of 
the  cause.  It  appeared  that  the  referees  se- 
lected and  appointed  by  the  court  to  con- 
demn the  right  of  way  over  the  tract  of  land 
embraced  in  plaintiffs  allotment  returned 
the  damages  in  the  amount  of  fSO,  payable 
to  whomsoever  was  the  rightful  owner  of 
said  land.  The  damages  so  assessed  were 
not  paid  to  any  one  until  Novenber,  1907, 
at  which  time  the  money  was  paid  into 
court.  Tbe  action  in  this  cause  was  at 
that  time  pending,  it  having  been  begun  on 
the  7th  day  of  May,  1907 ;  and  the  conten- 
tion is  made  for  plalntUf  that  the  defend- 
ant acquired  no  title  to  the  land  as  a  re- 
sult of  Its  proceedings,  for  the  reason, 
among  others,  that  it  had  failed  to  comply 
with  the  statute  granting  it  the  right  of 
eminent  domain  in  the  Indian  Territory. 
Section  16  of  the  Enid  and  Anadarko  act 
last  above  referred  to  provides:  "That  be- 
fore any  railroad  shall  be  constructed  or 
any  lands  taken  or  condemned  for  any  of 
the  purposes  set  forth  In  the  preceding  sec- 
tion, full  compensation  for  such  right  of 
way  and  all  land  taken  and  all  damage 
done  or  to  be  done  by  the  construction  of 
the  railroad,  or  the  taking  of  any  lands  for 
railroad  purposes,  shall  be  made  to  the  in- 
dividual owner,  occupant,  or  allottee  of 
such  lands,  and  to  the  tribe  or  nation 
through  or  In  which  the  same  la  situated," 

It  Is  contended  on  the  part  of  defendant 
that,  until  the  company  made  full  compen* 
satlon  for  the  right  of  way,  and  for  all  dam- 
Ages  done  by  the  construction  of  the  rail- 
road, it  could  not  take  any  land,  or  enter 
Into  possession  of  the  tract  in  question,  and 
that  Its  doing  so  without  having  performed 
these  prerequisites  made  it  a  trespasser. 

Lewis  on  Eminent  Domain  (volume  2,  S 
678),  citing  a  large  number  of  authorities  to 
sustain  the  text,  and  speaking  of  the  neces- 
sity of  a  full  compliance  with  tbe  law  In 
order  to  secure  title  or  right  of  possession  In 
a  company  exercising  eminent  domain,  says: 
"The  only  general  rule  which  can  be  laid 
down  Is  that  possession  cannot  be  lawfully 
taken  without  a  strict  compliance  with  the 
statute  which  applies  to  the  particular  case." 


And,  on  the  question  of  the  necessity  of 
making  compensation  prior  to  making  entry 
and  taking  possession,  the  authorities  ee^ 
to  be  practically  xmif  orm.  In  support  of  the 
doctrine  thus  suggested,  the  Supreme  Court 
of  Pennsylvania,  in  the  case  of  Phlia.,  N.  & 
N.  Y.  H.  B.  Co.  et  al.  v.  Cooper,  105  Pa. 
239,  says  in  the  syllabus:  "An  entry  by  a 
corporation  Invested  with  the  right  of  emi- 
nent domain,  upon  private  land  without 
first  TnfltriTig  compensation  to  the  owner  or 
giving  adequate  security  therefor,  is  a  trea- 
pass.  Until  such  compensation  la  made  or 
security  given,  the  full  title  to  the  premis- 
es is  in  the  private  owner,  and  he  may  main- 
tain ejectment  for  their  recovery."  To  the 
same  effect  see,  also,  2  Lewis,  Eminent  Do- 
main, {  456 ;  15  Cyc.  p.  986 ;  Meeker  v.  Gltr 
of  Chicago,  96  111.  App.  23;  White  v.  Wa- 
bash, St  L.  &  P.  By.  Co.,  64  Iowa,  281,  20 
N.  W.  436 ;  Dater  v.  Troy  Turnpike  ft  By.  Co., 
2  Hill  (N.  T.)  629;  Lake  Erie  ft  W.  By.  Co. 
T.  Elnsey,  87  Ind.  514 ;  Sherman  t.  Milwau- 
kee, L.  S.  ft  W.  By.  Co.,  40  Wis.  645. 

[41  At  the  conclusion  of  def^dant's  evi- 
dence, the  plaintiff  moved  the  court  to  in- 
struct the  Jury  to  return  a  verdict  for  the 
plaintiff,  wlilch  motion  the  court  sustained, 
and  directed  a  verdict  accordingly.  The 
Jury  found  tbe  Issues  in  ejectment  in  the 
action  in  fftvor  of  plaintiff,  and  also  as- 
sessed her  damages  at  the  sum  of  $160. 
There  was  no  evidence  to  support  the  vudlct 
for  damages,  and  no  Instructions  given 
by  tbe  court  as  to  the  proper  measure  there- 
of, and  the  exception  taken  to  the  Jury's 
finding  in  this  regard  must  be  sustained. 
Tbe  case  Is  accordingly  reversed  and  re- 
manded to  the  district  court  of  Bogers  coun- 
ty for  such  proceedings,  not  inconsistent 
with  this  opinion,  as  the  jkartles  may  elect 
to  take.   All  the  Justices  concur. 


LADOW  T.  OKLAHOMA  OAS  ft  BLBOTBIG 

CO. 

(Aipteme  Court  of  Oklahoma.   Jan.  10;  1811.) 

(BvOaiiu  by  the  Court.) 

1.  PBOPBBTT  (I  7*)— CONDinONB  OF  OWNKB- 
SHIP— WeLFABK  op  SOCIKTT. 

Afl  a  general  role,  the  owner  of  property 
may  retain  to  himself  its  exclusive  use  and  occu- 
pation ;  bat,  as  title  and  ownership  in  property 
depend  upon  municipal  law  for  their  recognition 
and  protection.  Its  nse  and  enjoyment,  and  the 
rights  and  duties  of  owners,  are  subject  to  cou- 
ditions  imposed  by  law  for  the  welfare  and 
rights  of  others. 

[EJd.  Note.— For  other  cases,  see  Propertyt 
Cent.  Dig.  J  9 ;  Dec.  Dig.  S  7.*1 

2.  BLECTBicrrr  {%  13*>— Negliobncb— DUD- 

LT  WlK«a— DUTT  TO  INSULATE. 

While  it  is  generally  true  that,  where  no 
duty  is  owed,  no  liability  for  negligence  can 
arise,  yet  duties  and  liabilities  grow  out  of  dr- 
cumstances  and  conditions ;  and,  where  an  elec- 
tric light  company  is  using  a  current  so  powers 
ful  that  contact  with  its  appluuices  and  iriras 
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Is  deadly  or  dangerous  to  life  and  limb,  it  oves 
a  duty  to  one,  not  a  wanton  trespaaser,  who, 
in  the  ordinary  porsuit  of  a  lawful  occupation, 
ia  In  a  place  where  he  haa  a  letcal  right  to  be, 
and  liatK*  to  cfmw  In  ccmtact  mth  mdi  wires, 
to  80  iusnlata  them  as  to  render  them  harmless. 

[Ed.  Note^For  other  cMsa.  we  B!leetricity» 
Cent;  Dig.  S  0;  Dec.  DIgTfm*] 

3.  ElLKCTBicnT  (S  14*)  —  Nequokhgb  —  Cub 

OOMMSiranBATB  WITH  DaNOSB. 

The  degree  of  care  to  prevent  Injury  to 
otbera,  required  to  be  ezerdsed  by  those  mak- 
ing a  busin«»  of  handling  and  selluig  electridty 
for  a  profit,  calls  for  much  greater  precaution 
and  care  in  its  nae  than  if  the  property  in- 
volved was  of  a  less  dangerous  character.  The 
duty  and  can  demanded  is  commensurate  with 
the  danger  and  the  injury  which  may  follow 
as  a  consequence  of  neglect 

[Ed.  Mote.— For  other  casea,  see  Electricity, 
Cent  Dig.  I  7;  Dea  Dig.  i  14.*] 

4.  Bx-Eomcnr  H  14*>— NiaLxoKHO— TTbb  of 
Stheet. 

While  not  an  Insurer  against  unforeseen 
and  unavoidable  accidents,  an  electric  light  com- 
pany, using  the  public  streets  of  a  municipality 
for  Its  polea,  wires,  and  appliances,  in  conduct- 
ing Its  buMnesSj  Is  required  to  exercise  the 
highest  degree  of  care,  and  to  maintain  in  the 
best  possible  condition  the  best  appliances 
known  to  the  science,  to  render  its  business 
safe,  and  to  ose  m  degme  of  care,  caution,  and 
drcnmspectioii  in  keeping  with  the  dangerous 
diaracter  of  its  business. 

[Ed.  ifote. — For  other  cases,  see  Blectridty, 
Cent  Dig.  fl  7;  Dec.  Dig.  |  14.*] 

5.  BLBOTBidTr  (M  16*)— Evidence  or  Niou- 
«ncB— £ut,OK  ov  iNSULanoH. 

Absence  of  insolation  on  an  electric  wire, 
in  violation  of  an  ordinance,  Is  prima  fade  evi- 

dence  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Blectridty, 
Cent  Dig.  |  9;  Dec  Dig.  I  16.*] 

«.  ElECTKICXTT    (8    18*)  —  iNJITBIBa  —  Nequ- 
QEKCl  —  CONTRIBtrrOBT  NeQUOKNCB  —  ClIT 

Obdinancks— Lack  op  Pbkmit  to  Handle 

WlBEB. 

Ordinances  of  a  city  provided  a  penalty  for 
any  person,  other  than  the  owner,  without  a 
written  permit,  touching,  handling,  molestinib 
Interfering  with,  etc.,  any  wires  or  cables  used 
for  the  purpose  of  transmitting  electric  cur- 
rent for  light,  heat,  or  power,  and  provided  for 
the  foil  insulation  of  all  wires  of  such  company, 
so  that  they  would  be  harmless  to  the  touch  of 
individuals.    An  employ^  of  a  telephone  com- 

£any,  without  the  written  permit  provided  for, 
1  the  ordinary  course  of  his  occupation,  and 
in  a  place  where  he  had  a  right  to  he,  nnln- 
tentionally  came  in  contact  wiu  an  uninsulated 
wire  of  the  electric  Itgbt  company,  and  waa  in- 
jured. In  an  action  for  damages,  the  court 
Instructed  the  jnry,  in  substance,  that  luiless 
it  found  from  the  evidence  that  the  plaintiff 
held  a  written  permit  be  was  prohibited  from 
teaching,  handling,  molesting,  or  iuterfering 
with  the  wires  or  cables  of  the  defendant  com- 
pany,  and  the  said  commoy  was  not  guilty  of 
n«llgence  as  to  plaintiff  for  its  failure  to  in- 
sulate the  wires  with  which  plaintiff  came  in 
contact  because  it  owed  to  him  no  duty,  ex- 
cept not  to  purposely  injure  him;  and  also 
that  if,  without  such  written  permit,  the  plain- 
tiff 8tepi>ed  upon  the  croas-arm  of  defendant's 

Eile,  for  his  own  purposes,  he  was  thereby  vio- 
ting  the  law,  and  was  gnUtr  of  negligence, 
«adi  «•  would  be  a  bar  to  hu  recovery,  not* 
withstanding  the  fact  that  defendant  was  found 
negligent  In  falling  to  insulate  Its  wire.  Held 
error. 

[Ed.  Note.— For  other  casea,  see  Bleetridty, 
Cent  IMS.  I  10;  Dec  Diirri&*] 


7.  Appeaz.  and  Ebkob  (8  1068*)— Habulbbs 
Ebbob  —  Ebboneous  iNatBUcnoNS  —  When 
Reve:b3ible. 

The  insistence  by  a  defendant  that  not- 
with standing  certain  Instructions  excepted  to 
by  the  plaintiff  were  erroneous,  the  error  there- 
in waa  harmless,  for  the  reason  that  no  other 
i^erdict  under  the  evidence,  could  have  been 
sustained,  will  not  be  allowed  if,  under  the 
evidence  in  the  record,  a  verdict  fonnd  for 
plaintiff  would  not  be  set  aside  for  want  of 
evidence  reaaonaUy  tending  to  support  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  422&-4^;   Dec  Dig.  | 

i06a<] 

8.  Electbioztt  (81  16)  18*)  — Nkolioznck— 
Blbctbio  Lioht  Wdues— Lace  ov  Insdla- 
TioN— Injuries  to  Tbi.bfhonb  I«ihbiiah. 

An  dectric  lij^bt  company  which  maintains 
a  pole,  on  whidi  its  wires  are  etmng,  so  near 
a  pole  similarly  used  by  a  telephone  company 
that  the  employ^  of  the  latter  company,  in  the 
performance  of  their  ordinary  duties  are  liable 
to  come  in  contact  with  such  wires,  owes  sach 
employes  the  duty  of  so  Insulating  its  wires  as 
to  render  them  harmless  to  the  touch,  and  is 
bound  to  take  notice  that  the  employes  of  the 
telephone  company.  In  the  line  of  ttieir  duty, 
are  liable  and  likely  to  come  in  contact  there- 
with, and  in  a  case  where  an  employ^  of  sndi 
telephone  company,  In  the  usual  and  ordinary 
performance  of  his  duties,  and  not  in  the  com- 
mission of  a  wanton  trespass,  comes  in  contact 
with  an  uninsulated  wire  of  the  defendant  com- 
pany, and  is  injured,  he  li  not  guilty  of  audi 
contributory  negligence      will  bar  recoreiy. 

[Ed.  Notft— For  other  caaai,  see  Electridty* 
Gent  Dig.  II  9^  10;  Dec^»^8l  16.  IS.*] 

(Additional  ByUalnu  by  Editorial  Staff.) 

9.  KiaLiesHCB  <8  65*>— "CoNisiBtnoBT  Neo- 

UOBNOE." 

"Contribntory  negligence"  is  nothing  more 
Dor  less  thau  negligence  on  the  part  of  the  per- 
son injured;  and  the  rules  of  law  applicable 
to  the  negligence  of  a  defendant  are  applicable 
thereto. 

[Ed.  Note. — For  other  cases,  aee  Negligence, 
Cent  Dig.  8  83;  Dec  Dig.  |  65.* 

FoT  other  definitions,  see  Words  and  Phrase^ 
VOL  2,  pp.  1640-1047 ;  voL  8,  p.  7617.] 

Error  from  District  Court,  Oklaboma  Coun- 
ty ;  George  W.  Clark,  Judge. 

Action  by  Ben  R.  La  Dow  against  the  Ot- 
lataoma  Gas  &  Electric  Company,  Jodgnmnk 
for  defmdant,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

O.  A.  Paul  and  T.  F.  McUechan,  for  plain- 
tiff in  error.  Flynn,  Ames  ft  Chambers,  for 
defoidant  in  error. 


DUNN,  a  J.  This  case  presents  error 
from  the  district  court  of  Oklahoma  county, 
begun  August  10,  1905,  trial  being  had  to  a 
Jury  February  28,  1908;  Judgment  rendered 
iu  behalf  of  the  defendant  In  error,  who  was 
defendant  in  the  court  bdow,  to  reverse 
which  the  plaintiff  has  brought  the  case  to 
this  court  by  petition  in  error  and  case-made. 
The  action  is  one  for  damages,  alleged  to 
have  occurred  by  reason  of  defendant's  neg- 
ligence. The  facts  out  of  whidi  the  case 
arose  are  substantially  as  follows: 

The  Pioneer  Telephone  ft  Telegraph  Com- 
pany owns  and  operates  a  system  of  tele- 


•rer  site  eassBsse  same  tople  and  seoUon  NUUBBB  la  See.  Dig.  ftAm.  Dig,  Key  No.  8ert«e*BepTlna«Kes 


Digitized  by 


Google 


268 


11»  PACIFIC 


REPORTER 


(Okl. 


phones  In  the  city  of  Oklahoma  Oit;.  The 
defendant  herein  owns  and  operates  an  elec- 
tric light  plant  in  said  city,  and  each  of  these 
companies  has  a  line  of  poles  and  wires 
strong  along  the  sonth  side  of  an  alley  of 
the  said  city  which  at  Its  east  end  opens  on 
the  west  side  of  Broadway,  between  Main 
and  First  streets.  At  the  edge  of  the  side- 
walk, just  on  the  Inside  of  the  alley,  where 
It  enters  Broadway,  the  defendant  had  plac- 
ed a  pole  about  30  feet  high,  with  3  cross- 
arms  placed  at  the  top  thereof  a  short  dis- 
tance apart,  on  which  were  strong  wires  used 
for  the  purpose  of  carrying  the  electric  cur- 
rent About  6  inches  west  of  defendant's 
pole,  up  the  alley  from  the  street,  there  liad 
been  placed  by  the  Pioneer  Telephone  &  Tele- 
graph Company  a  pole  about  45  feet  high, 
with  three  cross-arms,  supported  by  an  Iron 
brace,  upon  which  were  strung  telephone 
wires,  cable  suspensions,  and  messenger 
wires.  It  was  not  Just  certain  which  of  these 
poles  was  placed  flrst,  and  the  Jury,  to  a  spe- 
cial question  asked  on  that  point,  answered 
that  It  did  not  Imow.  Both  companies  used 
This  alley  for  its  poles  under  a  Joint  arrange- 
ment ;  the  electric  light  wires  being  attached 
to  poles  of  the  telephone  company,  except  at 
the  point  at  the  east  end  of  the  alley,  where 
the  two  poles  which  we  have  Just  described 
were  located.  The  plalntlfl.  an  employ^  of 
the  telephone  company,  on  the  7th  day  of 
June,  1900,  walking  on  its  wires,  was  engag- 
ed In  pulling  a  messenger  wire  from  the  west 
end  of  the  alley  to  a  pole  across  on  the  east 
side  of  Broadway.  On  the  top  cross-arm  of 
the  electric  light  pole  were  three  wires,  fast- 
ened to  glass  insulators,  a  short  distance 
apart  These  wires,  or  some  of  them,  lacked 
proper  insulation,  and  plalntlflF,  on  arriving 
at  this  pole,  while  engaged  In  the  work  of 
stringing  the  wire,  stepped  from  the  telephone 
pole  or  wires  on  which  he  was  walking  onto 
the  top  oross-bar  of  the  electric  light  pole, 
came  in  contact  with  the  uninsulated  wires, 
and  received  a  shock  which  threw  him  to  the 
pavement,  injuring  him,  on  account  of  which 
this  action  is  brought 

On  the  trial,  certain  interrogatories  were 
propounded  to  the  jury,  which*  with  th^  an- 
swers, are  as  follows : 

"Did  plaintUTs  foot  while  he  was  stand- 
ing on  this  cross-arm,  come  In  contact  with 
tbfl  wUnaolated  end  of  the  tiectrlc  U^t  wire? 
Tea. 

"Did  the  plaintiff,  while  standing  on  the 
cross-arm  with  his  foot  in  contact  with  the 
nnlnaolated  end  of  the  electric  light  wire,  re- 
c^ve  a  shock  from  this  wire,  through  the 
uninsulated  end,  which  caused  his  fall  to  the 
sidewalk  below,  thus  producing  the  Injuries 
sustained?  Yes. 

"Had  the  plaintiff.  Immediately  before  the 
accident  passed  around  the  telephone  pole 
from  the  west  side  to  the  east  side?  Yes. 

"In  approaching  the  poles  at  which  the  ac- 
ddoit  happened,  bad  the  plaintiff  supported 
UmwlC  OD  tb%  wires  of  tb»  ttiephono  com- 


pany by  standing  and  walking  along  and  vp- 
on  said  wires?  Yes. 

"Could  the  plaintiff  pass  from  one  tel^ 
phone  pole  to  another  while  walkii^  and 
standing  upon  the  telephone  wires?  Yes. 

"Could  plaintiff  have  passed  from  the 
west  side  of  the  telephone  pole  to  the  east 
side  of  the  telephone  pole  by  climbing  a  short 
distance  up  the  pole,  and  between  the  pole 
and  the  brace  supporting  the  bottom  cross- 
arm  of  the  telephone  pole,  and  then  down  the 
east  Bide  of  the  telephone  pole  to  the  larel  of 
the  wire  he  was  stringing?  Yes. 

"Could  plaintiff  have  passed  around  from 
the  west  side  of  the  telephone  pole  to  the 
east  side  of  the  telephone  pole  by  standing 
on  the  telephone  wires  and  supporting  him- 
self by  holding  to  the  telephone  pole  or  the 
brace,  or  the  wires  or  the  crosa-arms  above 
him?  Yes. 

"Did  the  plaintiff  have  a  written  permit 
from  the  Oklahoma  Oas  &  Electric  Company, 
permitting  him  to  touch,  handle,  molest  in- 
terfere with,  or  remove  any  of  Its  wires  or 
cables?  No. 

"If  the  plaintiff,  at  the  time  he  stepped  up- 
on  the  cross-arm  of  the  electric  light  pole, 
had  looked,  could  he  have  seen  that  this 
cross-arm  was  on  the  electric  light  pole,  and 
not  on  the  telephone  pole?  Yes. 

"Did  the  plaintiff,  at  the  time  he  stepped 
upon  the  cross-arm  of  the  electric  light  pole^ 
look  at  the  cross-arm  and  pole  upon  which  he 
was  stepping?  Do  not  know. 

"Did  the  plaintiff,  when  he  stepped  upon 
the  cross-arm  of  the  electric  light  pole,  see 
that  it  was  a  separate  pole  from  the  tsAe- 
phone  pole?  Do  not  know." 

There  was  testimony  to  the  effect  that  on 
a  former  occasion  an  employ^  of  the  t^e- 
phone  company  had  been  nearly  knocked  oS 
of  the  Identical  pole  by  having  come  In  con- 
tact with  the  exposed  wires,  and  that  this 
information  had  been  carried  to  the  defend- 
ant company;  that  thla  defective  condition 
had  existed  for  possibly  a  year,  but  that  the 
company,  intending  to  rebuild  its  line,  de- 
clined to  correct  the  deficiency. 

In  addition  to  the  ultimate  facts  as  found 
by  the  jury  in  Its  special  finding,  the  details 
of  the  accident  are  given  by  plaintiff  in  his 
examination  as  follows:  "Q.  Were  the  ^ec- 
trie  light  wires  swinghig  on  the  same  poles 
that  the  telephone  wires  were?  A.  Not  on 
this  same  pole.  Q.  Were  they  on  the  other 
poles  along  there?  A.  They  were  on  most 
of  them.  Possibly  on  all  of  them.  Tha 
light  people  had  their  small  poles  In  between 
ours.  Q.  They  occupied  those  poles  too?  A. 
Yea.  sir.  *  *  *  Q.  In  getting  down  there, 
could  you  see  the  electric  light  pole  setting 
up  against  this  other  iwle?  A.  I  didn't 
know  there  was  any  electric  -light  pole 
therel  Q.  You  didn't  A.  Not  until  I  was 
told  so  np  in  my  bed,  up  In  the  hospi- 
tal. Q.  What  did  yon  believe  about  that 
cross-arm  yon  saw  there?  A.  I  looked  down 
aa  I  was  going  along  the  pole  and  aav  the 


Digitized  by 


OU.) 

cross-arm,  and  naturally  supposed  It  was  a 
Pioneer  pole.  Q.  Ton  thought  It  was  a 
Pioneer  pole?  A.  Tea.  sir.  Q.  Never  bad 
bees  there  before?  A.  No,  air.  *  *  *  Q. 
Did  you  know  the  character  of  the  wires 
on  that  cross-arm  when  you  stepped  on  It? 
A.  The  character  of  the  wire?  Q.  Yes; 
whether  electric  light  wires  or  not?  A.  I 
knew  there  were  electric  wires  on  that  lead 
underneath.  Q.  Yon  supposed  It  was  a 
cross-arm  on  the  telephone  pole?  A.  Yes, 
sir.  Q.  You  couldn't  see  the  seiall  pole  from 
the  west?  A.  No,  sir;  I  didnt  see  the  pole 
at  all.  Q.  How  was  you  staodiug  when  yon 
received  this  shock,  if  you  can  remember? 
A.  I  had  passed  my  left  foot  around  flrst 
Q.  How  close  to  the  telephone  pole?  Was 
yon  hugging  the  pole,  or  half  an  arm's 
length  from  It?  A.  In  getting  around  the 
pole,  I  probably  be.  After  I  got  my  left 
foot  placed,  I  had  my  right  hand  holt  of  the 
m^senger  wire,  to  hang  onto  while  I  reach- 
ed with  my  left  hand  for  the  end  of  the 
handllne.  Q.  And  then  what  happened?  A. 
Well,  I  got  up  against  It,  I  guess.  Q.  Do 
you  remember  any  more?  A.  Well,  I  re- 
ceived a  shock  that  threw  me  terrible.  I 
felt  as  though  every  muscle  in  my  body  was 
drawn,  and  that  was  practically  the  last  I 
knew,  although  I  guess  I  hollered;  but  that 
was  the  last  I  do  know." 

On  cross-examination,  the  plaintUI,  in  re- 
sponse to  interrc^torlefl,  gave  the  follow- 
ing evidence:  "Q.  I  understood  you  to  say, 
Mr.  La  Dow,  that  you  thought  this  cross- 
arm  carrying  the  electric  wire  on  which  you 
stepped  was  attached  to  the  telephone  pole. 
Is  that  correct?  A.  Yes,  sir.  Q.  And  you 
didn't  find  out  afterwards  until  after  the 
accident  happened?  A.  Not  until  I  was  told 
so  at  the  hospital,  is  the  flrst  I  knew  of  it. 
Q.  That  was  the  first  yon  heard  they  were 
separate  poles?  A.  Yes;  I  sn^^osed  they 
were  the  same  as  some  of  the  otb^  back 
there  in  the  alley." 

An  ordinance  of  the  dty  made  It  the  duty 
of  the  defendant  to  keep  "all  wires  used  for 
the  purpose  of  transmitting  electricity  fully 
Insulated  by  such  outer  covering  and  protec- 
tion as  will  make  them  harmless  to  the 
touch  of  Individuals  and  powerless  to  Ignite 
any  combustible  material."  Another  ordi- 
nance of  the  city  provided  that:  "No  person 
other  than  the  owner  shall  have  the  right  to 
tonch,  handle,  molest.  Interfere  with,  or  re- 
move any  wires  or  cables  strung  within  the 
dty  limits  of  the  city  of  Oklahoma  City,  for 
the  purpose  of  transmitting  electric  current 
for  the  transmitting  of  light;  heat,  and  pow- 
er, or  for  the  transmission  ot  td^raphlc  or 
telephone  messages  without  a  written  per- 
mit from  the  company  or  companies,  owning, 
controlling,  or  operating  such  wires  or  ca- 
bles." 

After  the  evidence  was  submitted,  the 
court  gave  to  the  Jury  certain  instructions, 
among  whldi  were  two,  which  were  num- 
bered 4  and  5,  which  were  based  npra  the 
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ordinances  above  noted-  It  is  the  giving  of 
these  instructions  that  plaintiff  contends  most 
strenuously  was  prejudicial  error,  resulting 
in  a  verdict  for  defendant,  when  It  other* 
wise  would  have  been  for  him.  These  in- 
structions read  as  follows: 

"(4)  You  are  further  Instructed  that,  under 
the  law  in  force  In  the  city  of  Oklahoma 
City,  at  the  time  of  this  Injury,  the  plaintiff, 
imless  ypu  believe  from  the  evidence  that  he 
held  a  written  permit,  was  prohibited  from 
touching,  handling,  molesting,  or  interfering 
with  the  wires  or  cables  of  the  defendant 
company,  and  if  you  believe  from  the  evi- 
dence that  said  plaintiff  bad  no  such  written 
permit,  then  the  defmdant  was  not  guilty  of 
negligence  as  to  said  plaintiff  for  leaving  the 
wire  or  wires  pi  controversy  uninsulated, 
because  the  defendant  owed  to  said  plaintiff 
no  duty  In  the  premises^  except  not  to  pur- 
posely injure  him. 

"(5)  Yon  are  further  Instructed  that  If  you 
believe  from  the  evidence  that  plaintiff  step- 
ped upon  the  cross-arm  of  the  defendant's 
pole  as  a  matter  of  convenience  to  himself, 
or  for  the  purpose  of  more  easily  transacting 
the  business  In  which  be  was  engaged,  and 
without  written  permit  from  the  defendant 
that  said  plaintiff  In  such  case  was  violating 
the  law,  was  guilty  of  negligence  by  reason 
thereof,  and  that  such  Diligence  Is  a  bar 
to  his  recovery  against  the  defendant,  not- 
wtthstandlng  the  fact  that  yon  may  believe 
from  the  evidence  that  tbe  defendant  itself 
was  negligent  In  maintaining  said  wire." 

[|]  The  language  of  instruction  No.  4,  as 
we  view  It,  was  tantamount  to  an  instruction 
to  the  Jury  to  return  a  verdict  for  the  de- 
fendant, for  the  reason  that  the  testimony 
showed  conclusively  that  plaintiff  did  not 
have  tbe  written  permit  mentioned  In  tbe  In- 
struction, and  that  tbe  defendant  did  not 
purposely  injure  him,  and  as  the  defendant 
could  not  be  liable  to  plaintiff,  unless  these 
conditions  eiilsted,  then  under  this  instruc- 
tion there  was  left  for  tbe  Jury  nothing  else 
than  to  return  the  unanimous  verdict  which 
It  did.  The  ordinance  upon  which  this  in- 
struction Is  predicated.  In  our  Judgment,  will 
not  bear  the  construction  here  given  It  To 
allow  such  construction  wonid  make  of  this 
ordinance  a  shield  to  tbe  electric  light  com- 
pany In  every  case,  notwithstanding  tbe  gross- 
est character  of  negligence,  where  a  par- 
ty injured  was  without  such  permit  for  of 
course  It  would  never  wantonly  Injure  any 
one  with  Its  appliances.  It  would  reduce 
those  who  could  recover  against  the  com- 
pany at  any  time  or  under  any  circum- 
stances, for  its  negligence,  to  the  number 
who  held  written  permits  to  touch  or  handle 
their  appliances,  and  we  do  not  believe  that 
It  can  possibly  be  held  to  mean  this.  As  we 
view  it  tile  purpose  of  this  ordinance  was 
not  to  afford  a  shield  to  tbe  company  from 
the  results  of  Its  own  negligence,  but  was 
to  protect  Its  property  from  the  intentional, 
wrongful,  meddlesome,  or  the  vnlawfnl  or 
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wanton  Interferoioe  of  otbera,  and  to  punish 
those  who  violated  It,  learlng  the  qnestlon 
of  nei^ence  as  betwe^  It  and  othen  at 
large  as  it  was  prior  to  the  passage  of  the 
ordinance.  So  that,  if  tite  def^idant  would 
be  liable  for  negligence  prior  to  the  passage 
of  this  ordinance  In  cases  of  this  diaracter, 
this  liability  would  be  in  no  wise  altered 
after  Its  passage. 

Taken  In  this  connection,  Instruction  No. 
6  was  likely  to  mislead  the  Jury  by  reascMi 
of  the  fact  that,  Included  therein,  In  con- 
Junction  with  the  declaration  that  if  the 
plaintiff  stepped  upon  the  cross-arm  of  de- 
fendant's pole  as  a  matter  of  convenience 
to  himself,  there  was  connected  tbe  proviso 
that  if  he  was  without  the  written  permit 
from  the  defendant,  this  in  Itself  consti- 
tuted a  violation  of  the  law,  making  him 
guilty  of  negligence,  thereby  precluding  re- 
covery, evea  though  the  jury  might  find  that 
the  defendant  Itself  was  n^Ugent  It  Is 
true  that  some  of  the  other  Instructions  made 
a  different  declaration  of  the  law  than  that 
given  In  the  ones  criticised,  but  the  unani- 
mous verdict  of  the  Jury  convinces  us  that 
it  followed  these  Instructions,  rather  than 
the  others,  and  to  our  minds  the  giving  of 
the  same  was  error. 

[7]  Counsel  for  defendant,  however.  Invoke 
the  rule  that  if,  under  all  of  the  evidence, 
the  verdict  could  not  have  been  otherwise 
than  as  It  was  the  giving  of  erroneous  In- 
structions win  be  deemed  Immaterial.  This 
contrition  can  be  sustained  only  by  a  finding 
that  if,  on  the  evidence  now  before  us,  a  Jury 
had  returned  a  verdict  for  plaintiff,  which 
on  a  motion  for  a  new  trial  had  received 
the  sanction  of  the  trial  court,  the  same 
would  be  reversed  as  unsupported,  notwith- 
standing In  Its  favor  was  considered  all  the 
evidence  In  support  thereof,  and  all  reason- 
able deductions.  This  Insistence  necessitates 
a  further  examination  of  the  record.  Coun- 
sel for  plaintiff  argue  the  case  purely  from 
the  standpoint  of  negligence  of  the  defend- 
ant and  the  Innocence  of  plaintiff  at  any 
contribution  to  his  Injury;  while  counsel  for 
defendant  insist  that  plaintiff  was  a  tres- 
passer upon  its  pole,  cross-arm,  and  wires, 
and  that  It  owed  to  him  no  duty,  not  owing 
to  a  trespasser;  and  hence  plalntUTs  Inju- 
ries were  brought  about  by  his  own  acts, 
and  that  he  cannot  of  right  hold  defendant 
responsible  therefor.  Am  a  primary  proposi- 
tion in  the  case,  it  is  manifest  that,  before 
defendant  could  be  negligent  toward  plaintiff, 
there  must  have  been  a  duty  owing  from  it 
to  the  plaintiff.  In  the  absence  of  any  duty, 
there  could  be  no  liability.  Negligence  would 
be  the  omission  on  the  part  of  defendant  to 
perform  this  duty;  therefore  our  first  in- 
quiry must  be  to  determine  whether  or  not 
the  defendant  owed  a  dut7  to  idaintifl  which 
It  failed  to  discharge^ 

[1]  The  Court  of  Appeals  of  Kentucky,  in 
the  case  of  Branaom's  Adm'r  v.  Labrot,  etc., 
81  K7.  688;  BO  Am.  B«p.  198.  said:  '*Ab  a 


gmeral  rule,  the  owner  of  land  may  retain 
to  himself  the  ^dnaive  use  and  occupatton 
of  It;  but,  aa  property  in  lands  depends  upon 
municipal  law  for  Its  recognition  and  pro- 
tection, the  use  and  oajoyment  of  it  axe 
subject  to  conditions  Imposed  for  tiw  wd- 
fare  and  rights  ot  othws."  What  this  wel- 
fare la,  and  rights  ar^  cannot  be  redmsed  to 
any  definite,  cortaln  ml^  bat  depoid  in  all 
Instances  upon  the  partlcolar  drcmnstaiices 
of  the  case  at  band.  For  Instance,  (me  who 
Invites  another  to  his  premises  for  the  si^e 
benefit  of  the  owner  of  the  premises  owes  to 
the  person  Invited  the  very  highest  possible 
degree  of  diligence  to  see  to  it  that  he  is  not 
Injured  by  the  condition  of  the  place  to 
which  he  Is  called.  And  one  who  goes  to  the 
premises  of  another  upon  a  mission  mutually 
advantageous  Is  entitled,  at  the  hands  of 
the  occupant  of  the  premises,  to  have  him 
exercise  ordinary  diligence  to  have  them  safe 
for  the  reasonable  use  of  the  occasion,  and 
will  be  entitled  to  hold  the  occupant  liable 
for  ordinary  negligence  In  a  failure  to  meet 
this  requirement  On  the  other  hand,  the 
general  mle  is  that,  where  premises  are 
visited  by  a  person  on  his  own  business,  of 
his  own  pleasure,  and  without  invitation,  the 
owner  vrlll  owe  to  him  slight  diligence  only, 
and  will  be  UaUe  to  him  toT  gross  n^ll- 
gence  only. 

[2]  The  forcing  express  the  general  rules 
recognized  at  common  law  under  the  con- 
ditions mentioned.  All  through  them  all, 
however,  modifying  and  limiting,  runs  the 
doctrine  that  the  propOT  diligence  and  due 
care  in  any  case  is  dependent  upon  and  de- 
termined by  the  consequence  or  probable  re- 
sult of  neglect  In  other  words,  an  Increase 
of  the  danger  and  evil  results  of  negligence 
Increases  the  degree  of  care  required  to  meet 
the  duty  to  be  borne  by  the  responsible  par- 
ty. The  rule  thus  announced  finds  support 
In  a  number  of  authorities:  Keasbey  on  Elec- 
tric Wires,  S5  242  and  248;  2  Joyce  on  IQlec- 
trlc  Law  (2d  Ed.)  {  734;  Hydraulic  Works 
Co.  T.  Orr  et  ux.,  83  Pa.  832;  Schilling  v. 
Abernethy,  112  Pa.  437,  8  Atl.  792,  56  Am. 
Rep.  820;  Turton  v.  Fowelton  Electric  Co. 
et  al.,  185  Pa.  406,  88  AU.  1053;  Union  Pa- 
cific Ry.  Go.  T.  McDonald.  152  U.  S.  262.  14 
Sup.  Ct  619,  88  U  Ed.  484;  Uggla  v.  West 
End  Street  Ry.  Co.,  160  Mass.  851.  85  N.  BL 
1126,  89  Am.  St  Rep.  481;  Commonwealth 
Electric  Co.  v.  Melville,  210  111.  70,  70  N.  B. 
1052;  Newark  Electric  Light  ft  Power  Co.  v. 
Garden,  28  O.  O.  A,  649,  78  Fed.  74,  87  L. 
R.  A.  725;  Enowlton  v.  Dee  Moines  Edison 
Ught  Co.,  117  Iowa,  451,  90  N.  W.  818. 

The  case  of  Hydraulic  Worl»  Co.  v.  Orr 
et  ux.,  supra,  was  one  wherein  a  private 
opening  or  cartway,  shut  in  by  a  gate,  con- 
tained a  heavy  platform,  weighing  eight  or 
nine  hundred  pounds,  attached  by  hinges 
within  18  or  20  inches  of  the  wall,  and 
which  when  lowered  fell  across  the  cartway, 
but,  when  not  lowered  stayed  up  against 
the  wall,  leaning  so  Utile  bconnUI  tbe  center 
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of  gravity  that  a  jar  or  a  slight  poll  would 
cause  It  to  fall  forward.  On  the  oocaal<m 
out  of  wlilcli  the  action  grew,  It  so  fell,  and 
Injured  certain  Children  who  happened  to 
be  near  It  On  these  facts,  the  court.  In 
the  srllabna,  said:  "While  It  is  true.  In 
general,  that  where  no  dnty  is  owed  no  lia- 
bility arises^  this  rule  rartes  with  drcnm- 
atances,  and  where,  therefore,  an  owner  has 
reason  to  apprehend  danger  from  the  peculiar 
situation  of  his  property  and  Its  openness 
to  accident  the  question  of  duty  then  be- 
comes one  for  a  Juiy,  to  be  determined  upon 
all  its  facts  of  the  probability  of  danger  and 
the  grossness  of  the  act  of  Imputed  negli- 
gence." 

Discussing  the  case,  the  court  said:  "Can 
it  be  righteously  said  that  the  owner  of  such 
a  dangerous  trap,  held  by  no  fasteniag,  so 
liable  to  drop,  so  near  a  public  thoroughfare, 
so  often  open  and  exposed  to  the  entries  of 
persona  on  bnsiness,  by  accident,  or  from 
curiosity,  owes  no  duty  to  those  who  will  be 
probably  there?  The  common  feeling  of 
mankind,  as  well  as  the  maxim,  *Sic  ntere 
tno  ut  allennm  non  leedas,'  must  say  this 
cannot  be  true;  that  this  spot  Is  not  so 
private  and  secluded  as  that  a  man  may 
keep  dangerous  pits  or  deadfalls  there,  with- 
out a  breach  of  dnty  to  society.  On  the 
contrary,  the  mind.  Impelled  by  the  instincts 
of  the  heart,  sees  at  once  that  In  such  a  place, 
and  under  these  circumstances,  he  had  good 
reason  to  expect  that  one  day  or  other  some 
one,  probably  a  thoughtless  boy  in  the  trauy- 
ancy  of  play,  would  be  led  there,  and  Injnry 
would  follow,  especially,  too,  when  prompted 
by  knowledge  tliat  a  fastening  was  needed. 
Perhain  the  best  monitor  In  such  a  case  la 
the  conscience  of  one  who  feels,  In  his  dread- 
ful recollection,  the  crushing  sense  that  he 
had  left  such  an  engine  of  ill  to  take  the  life 
of  an  innocent  child.  Such,  too.  Is  the  hu- 
manity of  the  law,  that  one  may  not  jnstifl- 
ably,  or  even  excusably,  place  a  dangerous 
pitfall,  a  wolf  trap,  or  a  spring  gun,  purpose- 
ly to  catch  and  injure  even  willful  tres- 
passers poaching  upon  his  grounds.  The 
common  feeling  of  mankind,  guided  by  the 
second  branch  of  the  great  law  of  loTe,  and 
the  common  sense  of  Jurors,  must  be  left, 
in  such  a  case,  to  pronounce  upon  the  facts." 
In  the  case  of  Schilling  t.  Abemetby,  supra, 
the  court  in  the  ^Uabus  said:  "Where  one 
has  reason  to  apprehend  danger  from  the 
peculiar  situation  of  his  property  and  Its 
openness  to  accident,  the  rule  that  where 
no  duty  Is  owed  no  liability  arises  will  not 
prevail ;  but  the  question  of  Uabtli^  must 
be  submitted  to  the  Jury,  to  be  determined 
upon  all  the  facts  of  the  case." 

The  case  of  Newark  Electric  Light  &  Pow- 
er Co.  T.  Garden,  supra,  was  one  where  the 
Western  Union  Telegraph  Company  was  the 
owner  of  a  certain  telegraph  pole  upon 
which  a  railroad  company  rightfully  main- 
tained sereral  dectric  wires,  supported  by 
eroM-aiBML  Tb9  Newark  mectrlc  Light  * 


Power  Oompany  also  rightfully  maintained 
Its  wires  upon  the  same  pole.  The  court 
said  it  was  ■  unimportant  how  the  right  of 
each  of  these  parties  on  this  pole  was  ac- 
quired. A  man  by  the  name  of  Mason,  under 
the  employ  of  the  railroad  company,  was 
engaged  with  other  fellow  workmen  In  mak- 
ing a  transfer  of  certain  of  the  wires  of 
his  employer  from  the  pole  In  question,  and 
while  80  workli^  stepped  his  r^ht  foot 
upon  one  of  the  cross-arms,  on  which  there 
was  an  electric  wire  of  the  defendant,  and 
was  subjected  to  an  electric  shock  which 
killed  him.  Defendant's  wire  was  Insulated, 
but  the  Insulation  was  defective,  and  but 
for  Its  exposed  condition  at  one  minute  point 
the  disaster  would  not  have  happened.  There 
was  a  verdict  and  Judgment  for  plaintiff, 
who  was  the  administrator  of  decedent's  es- 
tate, and  the  defendant  ajipealed.  The  Unit- 
ed States  Circuit  Court  of  Appeals  of  the 
Third  Circuit,  In  the  consideration  of  these 
facts,  said :  "If,  in  view  of  the  facts  which 
have  been  narrated,  It  could  be  unqualifiedly 
asserted  that,  at  the  time  and  place  of  the 
accident,  Mason  was  wrongfully  upon  the 
separate  property  of  the  defendant,  and  if 
nothing  but  that  bare  fact  should  be  regard- 
ed, but  one  conclusion  could  be  reached ;  for 
the  law  is  wdl  settled  that  in  general  the 
right  to  keep  his  own  property  in  such  condi- 
tion as  the  owner  may  see  fit  Is  upt  restricted 
by  any  requirement  to  guard  against  Its  caus- 
ing injnry  to  one  who,  without  Invitation, 
actual  or  apparent,  but  as  a  bare  volunteer 
or  mere  trespasser,  intrudes  upon  it  This 
limitation  of  the  principle  that  no  person  may 
lawfully  use  even  that  which  Is  his  own  so 
as  to  do  hurt  to  another  is,  however,  not 
controlling  In  all  cases;  and  the  duty  of 
care,  whldi  the  law^  Imposes  upon  those  who 
undertake  to  operate  so  dangerous  a  force 
as  electricity,  may.  under  some  circumstanc- 
es, be  due  to  one  who  technically  Is  a  tres- 
passer. In  such  a  case  as  this  one,  its  spe- 
cial facts  are  for  consideration,  and  upon 
them,  and  not  solely  with  reference  to  the 
ownership  or  occupancy  of  the  locus  in  quo, 
the  question  of  duty  must  be  determined. 
'It  Is  true  that,  where  no  dnty  is  owed,  no 
liability  arises.  •  •  •  But,  as  has  often 
been  said,  duties  arise  out  of  circumstances. 
Hence,  where  the  owner  has  reason  to  ap- 
prehend danger,  owing  to  the  peculiar  situa- 
tion of  his  property  and  Its  openness  to  ac- 
cident, the  rule  will  vary.'  Hydraulic  Co. 
V.  Orr,  83  Pa.  332.  It  makes  no  difference, 
where  the  circumstances  give  rise  to  duty, 
that  the  plaintiff  was  'technically  a  tres- 
passer.' Schilling  V.  Abemetby,  112  Pa.  437, 
3  Atl.  792  [66  Am.  Rep.  320].  The  true 
question  is:  Was  be  a  trespasser  there,  in 
a  sense  that  would  excuse  the  defendant  for 
the  acts  of  negligence?" 

[3, 4]  And,  after  referring  to  the  case  of 
Railway  Co.  v.  McDonald,  152  U.  S.  262.  14 
Sup.  Ct  61»,  88  L.  Ed.  434.  the  court  said: 
"The  fact  that,  in  all  these  caaei,  the  courts 
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gave  dne  weight  to  tbe  circumatancea  that 
In  each  of  them  the  person  Injured  was  a 
child  would  not  Justify  us  In  roBtrictlng  the 
application  of  the  principle  npon  which 
they  were  decided  to  cases  which  present  the 
same  peculiarity.  The  doctrine  of  all  of 
them  is  that  a  duty  of  care  may,  by  reason 
of  the  circumstances,  be  due  from  the  owner 
of  property  to  one  who  is  technically  a  tres- 
passer upon  It ;  and  the  youth  of  those  most 
likely  to  suffer  from  a  failure  to  dis<^ai^ 
such  duty  is  simply  one  of  the  circnmstances 
which,  when  present,  is  to  be  considered  with 
the  rest.  •  •  •  We  are  not  attempting 
to  lay  down  a  rule  applicable  to  all  cases; 
but  the  principle  which,  in  our  judgment,  is 
controlIlDg  in  the  present  one  is  that  any 
person  who  engages  in  a  highly  dangerous 
occupation  Is  bound  to  take  such  precaution 
In  its  pursuit  as  a  sensible  man  would  ordina- 
rily take  to  avoid  doing  fatal  or  other  seri- 
ous injury  to  one  who  comes  upon  his  prem- 
ises, not  as  a  mere  trespasser  or  positive 
wrongdoer,  but  for  a  purpose  In  itself  law- 
ful, and  which  the  owner  had  reason  to  be- 
Here  might  bring  him  there."  To  the  same 
iwint  is  the  language  of  the  Supreme  Court 
of  Illinois,  in  the  case  of  Commonwealth 
Electric  Co.  t.  Melville,  supra,  wherein  the 
rule  in  the  syllabus  Is  declared  as  follows: 
"Electricit7  Is  a  subtle  and  powerful  agent 
Ordinary  care,  exercised  by  those  who  make 
a  business  of  using  it  for  profit,  to  prevent 
injury  to  others  therefrom,  requires  much 
greater  precaution  in  its  use  than  where  the 
element  used  Is  of  a  less  dangerous  diaracter. 
The  care  must  be  comm«i8arate  with  the 
danger." 

The  facts  out  of  which  this  case  arose  are 
snbstantLalty  as  follows:  The  electric  light 
company  had,  under  and  by  virtue  of  an 
ordinance,  a  right  to  place  Its  wires  under 
a  sidewalk.  It  was  made  to  appear  that 
there  was  nothing  to  prevent  access  there- 
to from  the  adjoining  lot  by  boys  or  any 
others  ^0  desired  to  enter.  The  appellee, 
a  boy  of  14  years  of  age,  seeing  smoke  emit- 
ting from  beneath  the  walk,  due  to  fire  pro- 
duced by  escaping  electricity,  on  going  to  ex- 
amine it,  accidentally  caught  hold  of  the 
wire,  as  a  result  of  wliich  he  was  injured. 
It  was  Insisted  on  the  part  of  the  company 
ttuLt  the  relation  of  the  plaintiff  ta  it  was 
that  of  a  trespasser  or  licensee,  and  that 
consequently  it  was  not  liable,  unless  the  In- 
Jury  resulted  from  some  willful  or  wanton 
act  on  its  part  The  court,  however,  rejected 
this  contttition,  and,  recognizing  the  rule 
which  we  have  here  invoked,  said:  "Elec- 
tricity Is  a  subtle  and  powerful  agent.  Or- 
dinary car^  exercised  by  those  who  make  a 
business  of  using  it  for  profit,  to  prevent  In- 
Jury  to  others  therefrom,  requires  much 
greater  precaution  in  its  use  tlian  where  the 
element  used  is  of  a  less  dangerous  character. 
As  there  is  greater  danger  and  hazard  in  the 
use  of  electricity,  there  must  be  a  correspond- 
ing exercise  of  ikUl  end  attention*  for  the 


purpose  of  avoiding  injury  to  another,  to 
constitute  what  the  law  terms  'ordinary  care.* 
The  care  must  be  commensurate  with  the 
danger.  10  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
p.  875;  Alton  Illuminating  Co.  v.  Foulds, 
190  111.  367,  60  N.  E.  537;  Perham  v.  Port- 
land General  Electric  Co.,  33  Or.  451,  53  Pac 
14,  24,  40  L.  R.  A.  799,  72  Am.  St  Rep.  730 ; 
Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203, 
19  S.  E.  344,  26  L.  R.  A.  810.  41  Am.  St  Rep. 
786;  McLaughlin  v.  Louisville  Electric  Light 
Co.,  100  Ky.  173,  87  S.  W.  851,  34  L.  R.  A. 
812 ;  Eonls  v.  Receiver,  87  Hun,  355,  34  N. 
T.  Supp.  379." 

And  it  is  held  by  the  Court  of  Appeals  of 
Maryland,  in  the  case  of  Zlehm  v.  United 
Electric  Ught  &  Power  Co.,  104  Md.  48,  64 
Atl.  61,  that:  "Where  defendant  electric 
light  and  power  company  maintained  certain 
high-tension  wires  near  the  distributing  pole 
of  a  telephone  company,  which  the  latter's 
employes  were  required  to  climb,  defendant 
owed  such  employes  a  legal  duty  to  have  its 
wires  so  placed  and  insulated  as  to  permit 
them  to  perform  their  work  in  safety." 

And  in  the  case  of  Yazoo  City  v.  Birchett, 
89  Miss.  700,  43  South.  569,  the  Supreme 
Court  of  Mississippi  held  that:  "Where  a 
telephone  lineman,  while  climbing  a  pole  of 
his  company,  was  injured  by  coming  in  con- 
tact with  a  guy  wire  of  an  electric  plant, 
charged  with  electricity  escaping  by  reason 
of  defective  insulation,  the  proximate  cause 
of  the  Injury  was  the  current  negligently  im- 
parted to  the  guy  wire,  although  he  would 
not  have  been  injured  if  he  had  not  stood 
upon  a  step  of  bis  company,  touching  a  small 
abandoned  wire  which  connected  with  the 
guy  wire,  thus  forming  a  short  circuit" 

In  the  case  of  Overall  v.  Louisville  Electric 
Light  Co.,  54  S.  W.  1102,  21  Ky.  Law  Rep. 
886,  the  Court  of  Appeals  of  Kentut^,  in 
the  syllabus,  held:  "It  is  the  duty  of  an 
electric  light  company  whose  wires  are  main- 
tained near  teleph<»ie  wires  to  know  that 
linemen  of  the  telei^ne  company  most,  In 
the  course  of  their  duties,  come  in  close  prox- 
imity with  the  electric  light  wires.  It  Is  the 
dnt7  of  a  company  maintaining  and  using 
in  its  wires  a  deadly  current  of  electricity  to 
furnish  perfect  protection  of  those  points 
where  people  are  liable  to  come  in  contact 
vith  the  wires.  The  highest  degree  of  care 
and  Aill  usually  exercised  prudent  per- 
sons mg&sed  in  the  same  or  similar  business' 
Is  not  enougb." 

In  the  discussion  of  this  case,  the  court 
says:  "Appellant  at  the  time  he  was  struck 
was  In  a  place  where  his  business  required 
him  to  be,  and  where  he  had  a  right  to  b^ 
and  it  was  the  duty  of  the  electric  Il^t  com- 
pany to  know  that  linemai  of  the  tel^tbone 
company  would  have  to  come  Into  close  prox- 
imity to  Its  wires  In  attending  to  their  du- 
ties; and  it  was  Its  duty  to  use  every  pro- 
tection wbidi  was  accessible  to  Insulate  its 
wires  at  that  point,  and  at  all  points  where 
people  have  a  right  to  go  for  bnslnen  or 
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pleasure,  and  to  use  the  utmost  care  to  keep 
tbem  so,  and  for  personal  Injuries  resulting 
from  Its  failure  In  that  regard  it  Is  liable  In 
damagea." 

Considering  the  facts  In  this  case,  there- 
fore, In  the  light  of  the  principles  and  rale 
laid  down  In  the  foregoing  authorities,  there 
Is  but  one  conclusion  open  to  us,  which  Is 
that  the  defendant  company,  bj  malntalDlng 
its  wires  upon  the  telephone  poles,  as  well  as 
Its  own,  along  this  alley  as  one  system,  and 
then  maintaining  the  pole  Involved  in  the  im- 
mediate proximity  to  the  pole  of  the  tele- 
phone company,  which  was  loaded  with  wir^ 
upon  which  the  plaintiff  was  required  to  be 
on  account  of  his  work,  owed  to  him  the  duty 
to  BO  insulate  the  same  tliat  be  would  not  be 
Injured  on  coming  tn  contact  therewith,  and 
this  aside  from  the  specific  notice  which  had 
been  carried  to  it  of  the  defective  character 
of  the  Insulation  at  this  particular  point  It 
was  bound  to  take  notice  that  the  employes 
of  the  telephone  company  would,  in  pursuit 
of  their  usual  avocation,  be  called  on  to  work 
In  Immediate  proximity  to  the  wire  or  wires 
Involved,  and  this  knowledge  on  their  part, 
coupled  with  the  extreme  danger  of  permit- 
ting thCTi  to  be  exposed,  created  the  duty  of 
insulating  them,  the  violation  of  which,  on 
damages  following  as  a  result  thweof,  rm- 
dered  them  primarily  liable. 

Couns^  for  defendant  ia  their  brief  say 
that  the  doctrine  of  the  case  of  the  Shawnee 
Electric  Light  &  Power  Co.  v.  Sears,  21  Okl. 
13,  95  Pac.  449,  does  not  apply  in  this  case, 
by  reason  of  the  fact  that  the  escaping  elec- 
tricity in  that  case  was  on  the  street  end  at 
a  point  where  the  injured  party  bad  a  right 
to  be,  and  that  the  defective  appliances  In 
this  case  were  on  a  pole  80  feet  In  the  air, 
and  at  a  point  and  place  where  plaintiff  had 
no  right  to  be,  and  where  defendant  could 
not  expect  any  one.  In  our  Judgment,  how- 
ever, the  underlying  doctrine  of  both  cas«  ia 
the  same.  The  Injpred  parties  in  each  case 
were  at  a  place  where  they  had  a  right  to  be, 
and  where  defendants  were  charged  with  no- 
tice that  they  would  be;  and  the  defendants 
in  each  case.  In  the  exercise  of  due  regard 
for  the  welfare  of  others,  should  have  known 
that,  being  there,  they  would  be  In  imminent 
danger  of  loss  of  life  or  limb.  If  their  appli- 
ances were  defective.  The  increase  of  the 
danger  and  erll  consequences  occasioned  an 
increase  of  duty,  and  hence  liability,  neither 
of  which,  with  a  less  dangerous  or^modity 
or  situation,  might  have  existed. 

[SI  The  ordinance  passed  by  the  city,  re- 
quiring the  defendant  to  keep  fully  Insulated, 
so  as  to  render  harmless  to  the  touch  of  in- 
dlTlduals,  all  virlres  used  for  the  purpose  of 
transmitting  electricity.  Is  a  recognition  by 
the  municipality  of  the  extraordinary  danger 
of  Its  absence  and  the  high  degree  of  care 
which  should  be  exercised  by  companies  us- 
ing high  voltages  of  electricity,  and  a  follure 
to  comply  with  an  ordinance  of  this  character 
br  as  electric  Ugbt  C011QIU17  baa  been  beld 


to  be  negligence  per  se,  or,  as  Is  stated  by 
the  Supreme  Court  of  North  Carolina,  in  the 
case  of  Mitchell  v.  Raleigh  Electric  Co.,  129 
N.  0.  166,  39  S.  E.  801,  65  L.  R.  A.  398,  85 
Am.  St  Rep.  735:  "Absence  of  Insulation  on 
An  electric  light  wire,  in  violation  of  an  ordi- 
nance. Is  prima  facie  evidence  of  negllgoioe." 
See,  also,  Oements  et  ux.  v.  Louisiana  Elec- 
tric light  Co.,  44  Ia.  Ann.  602, 11  South.  61, 
16  L.  R.  A.  43,  32  Am.  St  Bep.  848;  Knowl- 
ton  T.  Des  Moines  Edison  Light  Co.,  117  loWa, 
451,  90  N.  W.  818;  1  Joyce  on  Electric  I^w 
(2d  Ed.)  8  445;  Croswell  on  the  Law  Relating 
to  Electricity,  i  256.  See,  also,  Hayes,  etc., 
V.  Michigan  Cent  R.  R.  Co.,  Ill  U.  S.  228,  4 
Sup.  Ct  369,  28  L.  Ed.  410. 

[8, 91  We  now  come  to  the  consideration 
of  the  contention  of  counsel  for  defendant 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  In  support  thereof.  It  is  claimed 
that  the  answers  given  by  the  Jury  to  ques- 
tions Nos.  24.  26,  and  26,  which  show  that  If 
plaintiff  had  looked  he  could  have  seen  the 
cross-arm  on  which  he  stepped  was  on  the 
electric  light  pole,  and  not  on  the  telephone 
pole,  and  that  the  evidence  did  not  show  that 
the  plaintiff  looked  or  saw  that  the  cross-arm 
where  he  was  stepping  was  upon  a  different 
pole  than  on  the  telephone  pole,  and  that 
these  facts  predude  plaintiff's  recovery  by 
showing  him  to  have  been  guilty  of  such  con- 
tributory negligence  as  would  render  him  and 
not  the  defendant  responsible  for  the  Inju- 
ries; and  also  from  the  further  fact  that  It 
appears  from  the  answers  to  questions  Nos. 
18,  20,  and  21  that  there  were  other  methods 
which  plaintiff  could  have  adopted  to  have 
reached  the  east  side  of  the  telephone  pole, 
without  subjecting  himself  to  the  danger  In- 
volved by  coming  In  contact  with  the  dan- 
gerous wire.  Contributory  negligence  Is  noth- 
ing more  nor  less  than  n^lgence  on  the  part 
of  the  person  Injured,  and  the  roles  of  law 
applicable  to  the  negligence  of  a  defendant 
are  applicable  thereto.  Pitman  v.  City  of  Jfll 
Reno,  2  Okl.  414,  37  Pac.  851.  Negligence,  aa 
defined  by  section  2830.  Comp.  Laws  of  Ofcla. 
1909,  Is  as  follows:  "The  terms  'n^lect,' 
'negligence,*  *negligent,*  and  'negligently,' 
when  80  employed.  Import  a  want  of  sncb 
attention  to  the  nature  or  probable  conse- 
qnenees  of  the  act  or  omission  as  a  prudent 
man  ordinarily  bestows  In  acting  In  his  own 
concerns." 

So  now  we  must  consider  the  a(^lon  of  the 
plaintiff,  and  then  say  whether,  in  view  of 
his  situation  and  the  situation  of  defendant'a 
property,  he  so  conducted  himself  as  to  Im- 
port a  want  of  such  attention  to  the  nature 
or  probable  consequences  of  hts  acts  as  a  pru- 
dent man  ordinarily  bestows  in  acting  in  hla 
own  concerns. 

While  the  general  principles  involved  in 
negligence  and  contributory  negligence  are 
the  same,  their  application  in  any  case  must 
necessarily  depend  upon  the  facts  of  that 
identical  case.  From  the  conceded  facts  in 
this  cue,  It  wpears  that  tlw  plaintiff  was 
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an  experienced  man  In  tiie  line  of  work  In 
which  he  was  engaged,  hut  that  he  had  wme 
before  the  day  of  his  Injuries  Trorbed  on  tiila 
particular  portion  of  his  employer's  plant 
The  poles  of  tiie  telephone  company  and  of 
the  defendant  occupied  the  same  side  of  the 
alley;  the  wires  of  the  latter  company  occu- 
pying and  being  strung  on  both,  except  at 
this  point  The  plaintiff  had  been  warned 
to  be  careful  of  coming  in  contact  with  the 
wires  of  the  defendant  company,  and  had 
made  bis  way  along  the  alley  by  walking  on 
the  wires  of  the  telephone  company.  As  he 
approached  the  poles  at  the  outlet  of  the  al- 
ley where  the  Injuries  occurred,  the  telephone 
pole,  being  the  larger  and  nearer,  obscured 
bis  view  of  tbe  pole  of  the  defendant  com- 
pany, and,  altbougb  he  might,  on  looking 
more  carefully  than  be  did,  have  learned  dif- 
ferently, yet  as  be  approached,  there  being 
nothing  to  warn  him,  he  beliered  and  thought 
he  saw  that  the  defendant's  cross-arms  were 
.attached  to  the  telephone  pole,  and  never 
learned  that  there  was  any  electric  light  pole 
there  until  after  the  accident  Now,  vrhea 
we  take  into  consideration  tbe  facts  as  found 
by  the  Jury,  and  the  undisputed  evidence  rel- 
ative to  tbe  situation,  can  we  say  that  we 
would  hold  tbat  a  verdict  of  a  Jury,  and  Judg- 
ment rendered  by  a  trial  court  thereon,  would 
be  without  evidence  tending  reasonably  to 
support  it?  And  can  we  say  tbat  such  a  v^ 
diet  should  be  set  aside  because  of  evidence 
of  negligence  on  tbe  part  of  plaintiff.  In  that 
his  conduct  imported  a  want  of  such  atten- 
tion to  the  nature  or  probable  consequences 
of  bis  acts  as  a  prudent  man  ordinarily  be- 
stows in  acting  In  his  own  concern?  It  was 
tbe  duty  of  the  electric  llgbt  company  to  keep 
its  wires  at  this  place  in  such  condition  that 
they  would  be  harmless  to  the  contact  of  the 
employes  of  the  telephone  company,  when 
passing  back  and  forth  over  and  near  them  in 
the  performance  of  their  duties.  Joyce  on 
Electric  Law,  f  667;  Newark  Electric  Light 
&  Power  Co.  v.  Garden,  supra;  Illlngsworth 
V.  Boston  Electric  Light  Co.,  161  Mass.  683, 
87  N.  E.  778,  25  L.  B.  A.  662;  Knowlton  T. 
Des  Moines  Edison  L^t  Co.,  snpra.  And, 
In  the  absence  of  appearances  showing  tbat 
the  insnlaticai  was  defective,  snch  employes 
had  a  right  to  assiune  that  the  company  had 
dis^arged  13i1b  duty.  Croswell  on  the  "Law 
Relating  to  Blectrldty,  |  256;  Glemoits  et 
ux.  T,  Louisiana  ISectrlc  Light  Co.,  supra. 
In  weighing  plaintiff's  acts,  tbe  sitnatlon  as 
It  presented  Itself  to  him  mnst  be  considered, 
and  from  this  the  condnslon  drawn.  Wlttiln 
this  rule  we  do  not  believe  it  can  be  held  tbat 
plaintiff,  working  In  tbe  surroundings  where 
he  was  placed,  In  view  of  the  situation  of  the 
poles  and  tbe  usage  of  both  companies,  and 
acting  without  notice  under  tbe  reasonable 
belief  tbat  he  was  upon  one  of  the  poles  and 
cross-arms  of  tbe  telephone  company,  and 
not  the  electric  light  company,  conld  be  held 
guilty  of  subjectlnig  himself  to  a  bnown  dan- 


ger, or  Indlfldrent  to  the  probable  eonse- 
anences  of  his  acts. 

Counsel,  howevw,  oontaid  that  In  view 
of  the  fact  that  plaintiff  had  been  -warned  of 
the  danger  of  coming  In  contact  with  defestd- 
anfs  wires,  a  high  bnrden  and  duty  was 
placed  upon  him,  which  was  violated  by  Us 
failure  to  observe  that  he  was  steiqplng  iQion 
the  dectric  l^t  pole,  and  that  this  was 
negligence  of  such  a  character  as  would  pre- 
clude bis  recovery.  The  same  Instotence  was 
made  In  the  case  of  Clemoits  et  ox,  Loui- 
siana Electric  Light  Co^,  supra.  In  the  dis- 
cussion of  the  case,  the  coiirt  says:  "But  It 
is  urged  that  dements  was  cautioned  to 
keep  away  fnnn  tlie  vrlres  by  Ua  employer, 
Brady,  and  his  faflnre  to  do  so  was  gross 
carelessness  oa  his  part  The  evidence  on 
this  point  Is  as  follows:  *Q.  Did  yon  call 
Clement's  attention  to  the  wires?  A.  Mo, 
sir;  I  cautioned  him  to  be  careful  of  the 
wires.  Every  man  who  goes  over  a  roof 
must  keep  away  from  the  wires.  Q.  It  Is 
tbe  business  of  a  man  who  foes  over  a  roof 
to  keep  away  from  than?  A.  Yes,  sir.  Q. 
Did  be  understand  that  business?  A.  Yes. 
sir.  Q.  Did  you  caution  him  that  morning 
to  keep  away  from  tbe  wtresT  A.  Yes,  sir.' 
Clem^ts*  attention  was  not  directed  to  any 
particular  danger  from  the  wires.  No  ap* 
parent  def^  was  pointed  out  to  him.  The 
admonition  to  him  was  only  of  a  danger 
which  he  knew  to  exist  according  to  tbe 
statement  of  Brady,  before  he  advised  him  to 
be  cautious  of  going  near  the  wires,  or  to 
be^  away  from  them.  There  was  oioly  that 
instinctive  dread  of  danger  which  overtakes 
one  when  he  ai^roaches  a  railroad  track. 
The  track  in  itself  Is  not  dangerous,  and  Is 
only  made  so  by  the  passage  of  a  train  of 
cars  over  it  They  announce  their  approach ; 
and  hence  a  person,  before  be  attempts  to 
cross  the  track,  must  exercise  great  cau- 
tion, stop  and  listen,  and  look  up  and  down 
i  tbe  track.  Having  done  this,  If  a  train  ap- 
proaches silently,  without  the  accustomed 
signal,  and  Injures  him,  he  would  be  enti- 
tled to  recover  damages  for  tbe  Injury.  Cur- 
ley  V.  Railroad  Co.,  40  La.  Ann.  817  [6 
South.  103] ;  Brown  v.  Railroad  Co.,  42  La. 
Ann.  350  [7  South.  6S2,  21  Am.  St.  Rep.  374]. 
The  electric  wires  gave  no  signal  of  danger. 
Listening  would  not  have  revealed  any  dan- 
ger. It  Is  hidden  and  silent  But  they  are 
disarmed  of  danger,  If  properly  insulated. 
By  looking,  one  can  see  if  there  are  evidences 
of  Insulation.  If  there  are  evidences  of  It, 
and  no  defects  are  visible  after  careful  In- 
spectiop,  one  whose  employment  brings  htm 
In  close  proximity  to  the  wire,  and  which 
be  has  to  pass,  either  over  or  under  It  is  not 
guilty  of  contributory  negligence  by  coming 
in  contact  with  it  unless  he  does  It  unnec- 
essarily, and  without  proper  precautions  for 
his  safety.  *  •  •  Even  In  the  presence 
of  a  known  danger,  to  constitute  contribu- 
tory negllgoioe,  it  mast  be  shown  that  the 
plaintiff  voluntarily  and  unnecessarily  ex- 
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posed  himself  to  It.  unless  It  Is  of  that  char- 
acter that  the  plaintiff  must  assume  the 
risk  from  the  very  nature  of  the  danger  to 
which  he  is  exposed." 

But  It  is  hislsted  that,  In  view  of  the 
fact  that  plaintiff,  might  hare  taken  a  dif- 
ferent course  to  proceed  from  tlie  west  to 
the  east  side  of  the  pole,  his  coming  In  con- 
tact with  defendant's  wires  was  a  voluntary 
and  unnecessary  exposure  on  his  part  to 
danger  which  constituted  contributory  n^- 
IJgence.  The  same  Insistence  was  made  in 
the  case  of  Fitzgerald  t.  Bdison  Electric 
lUun.  Co.,  200  Pa.  540,  60  Atl.  161,  86  Aiu. 
St,  Sep.  732.  In  the  consideration  of  this 
case,  the  court  said:  "The  nonsuit,  however, 
seems  to  have  been  entered  on  the  ground 
of  contributory  negligence  of  the  decedent. 
He  was  lawfully  upon  the  roof  In  the  exer- 
cise of  his  business.  It  Is  said  that  there 
wfis  no  evidence  that  it  was  necessary  for 
him  to  go  on  the  roof  to  do  the  painting. 
No  such  evidence  was  required.  Elis  con- 
venience was  reason  enough.  It  was  con- 
venient for  him  to  get  at  the  cornice  in  that 
way,  and  he  had  a  right  to  do  so.  He 
found  the  wires  In  hla  way,  and  proceeded  to 
prop  them  up,  so  that  he  could  work  under 
them.  Whether  the  means  he  took  were 
such  as  a  prudent  man  should  have  taken 
is  not  so  clear  that  It  can  be  determined 
by  the  court  If  the  weight  of  the  wire 
when  It  fell  on  him  had  been  such  as  to 
knock  him  Into  the  street,  that  would  have 
been  so  clearly  his  own  n^igence  that  the 
court  could  have  said  so  as  matter  of  law. 
But,  though  he  was  bound  to  know  In  gen- 
eral the  dangerous  nature  of  such  wires,  and 
to  use  proportionate  care  in  Interfering  with 
them,  he  was  also  entitled  to  presume,  from 
the  general  custom,  that  they  were  properly 
insulated,  unless  the  defect  In  their  covering 
was  visible  to  such  examination  as  he 
ought  to  have  made.  All  these  considera- 
tions entered  into  the  question  of  his  neg- 
ligence, and  made  It  one  for  the  jury." 

So,  also.  In  the  case  of  McLaughlin  v. 
Louiavlle  Electric  Light  Co.,  100  Ky.  173, 
37  S.  W.  851,  34  L.  B.  A.  812,  the  plaintiff, 
who  was  a  painter,  thoughtlessly  took  hold 
of  a  wire  of  the  defendant  company.  It  was 
insisted  In  that  case  that  plaintiff  was 
guilty  of  contributory  negligence,  and  the 
Court  of  Appeals  of  Kentucky,  speaking  to 
this  point,  said:  "The  evidence  In  this  case 
conduces  to  show  that  appellant  was  at  work 
at  bU  regular  trade,  and  was  where  he 
bad  a  right  to  be,  and  the  Joint  of  the  wire, 
being  apparently  Insulated,  was  to  some 
extent,  at  least,  a  guaranty  that  there  was 
no  danger;  but,  Independent  of  ttiat  fact, 
the  situation  of  the  appellant,  his  work 
in  hand,  and  the  proximity  of  the  wire 
were  such  that  he  might  without  negligmce 
have  tfaoni^tlessly  taken  hold  of  the  wir^ 
because  be  aeemed  to  need  support ;  and  be- 
sfdea  it  was  hardly  to  be  expected  that  the 
•curroit  waB  cm  the  wire  at  about  noon ;  the 


wire  being  used  wholly  to  supply  incandescent 
lights  or  lamps.  It  seems  clear  to  us  that 
appellee  should  have  been  required  to  tiave 
had  perfect  protection  on  its  wires  at  the 
point  and  place  where  appellant  was  Injured. 
The  fact  that  It  was  very  expensive  or  Incon- 
venient is  no  excuse  for  such  failure.  Very 
great  care  might  be  sufficient  as  to  the  wires 
at  points  remote  from  public  passways, 
buildings,  or  places  where  persons  need 
not  go  for  work  or  business ;  but  the  rule 
should  be  different  as  to  points  where  peo- 
ple have  the  right  to  go  for  work,  business, 
or  pleasure.  At  the  latter  points  or  places, 
the  Insulation  or  protection  should  be  made 
perfect,  and  the  utmoflt  caxe  used  to  keep 
It  so." 

It  was  also  Insisted  that  the  decedent  In 
the  case  of  Yazoo  City  v.  Blrchett,  supra, 
was  guilty  of  contributory  negligence  by 
touching  the  guy  vrlre  of  the  defendant 
company.  The  facts  out  of  which  that  case 
grew  were  that  the  decedent,  who  was  an 
employs  of  the  telephone  company,  ascend- 
ed one  of  Its  poles  in  the  iKrformance  of 
his  duties.  He  was,  at  the  time  of  his 
death,  standing  on  an  Iron  step  tm  the  tele- 
phone pole,  to  which  was  attached  a  small 
wire,  which  was  attached  to  a  guy  wire 
of  a  pole  of  the  defoidant  company.  This 
contact  would  have  been  entirely  harmless, 
except  that  the  deceased*  standing  with  one 
foot  upon  the  wire,  reached  and  grasped 
the  guy  wire  of  the  defendant  company, 
which  was  heavily  charged  with  electricitr. 
In  the  consideration  of  that  case,  the  Su- 
preme Court  of  Mississippi  said:  "There 
was  testimony  going  to  show  gross  negli- 
gence on  the  part  of  the  city,  and  testimony 
going  to  show  that  the  deceased  did  no  more 
than  an  ordinarily  prudent  man  might  do. 
When  a  clt7  embarks  In  the  management  of 
any  utility  for  profit.  It  Is  liable,  or  not  lia- 
ble, by  preclstiy  the  same  rules  applicable  to 
private  corporations  or  Individuals  conduct- 
ing such  enterprises.  •  •  *  They  [the 
jury]  saw  that  telephone  wires  were  not 
hurtful  on  contact ;  that  Blrchett  went  to  oor- 
ri'Ct  a  trouble  with  Blrdsall's  telephone  con- 
nection; that  he  went  directly  to  the  tele- 
phone pole  from  which  that  connection  came, 
and  promptly  ascended  It,  and  was  killed 
by  a  circuit  formed  by  what  should  have 
been  a  cold  and  harmless  guy  wire  with  a 
high-voltage,  death-armed  wire  of  the  city, 
negligently  put  in  circuit  with  it,  which  he 
did  not  see,  or  If  he  did  se^  was  not  ap- 
parently dai^wnns  where  he  was.  *  •  * 
A  process  of  ^aborate  inductive  leaaoning 
Is  not  to  be  attributed  to  a  man  in  the  die- 
cbarse  of  ordinary  dutr  in  an  ordinarily 
harmleBs  function.  The  attachment  of  the 
guy  wire  to  the  step  of  the  telwhone  pole, 
of  which  all  seem  Ignorant,  may  have  been 
the  bet  without  whldi  the  calami^  would 
not  have  occurred;  but,  aU  the  same,  the 
negligent  current  oa  the  guy  wire  waa  the 
proximate  cause  of  the  death,  and  the  Jury 
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did  not  hold  Krcbett  to  a  strict  Kxuttitj  of 
wery  step  be  took  np  the  polft** 

So  we  muflt  bold  that,  bad  a  Jury  upon 
tbls  evidence  retained  a  vevdlct  In  tavot  of 
plalnttfT,  It  would  not  be  set  aMde  because 
of  tbe  oontribntory  negliffence  of  tbe  de- 
flmdant  We  tberefore  oonclode  tbat,  tbe 
InstrncttODS  wbldi  wore  given  being  erro- 
neons,  tbe  error  was  not  bormles^  and,  for 
and  on  account  tbereot  tbe  order  and  Judg- 
ment of  tbe  trial  oonrt  denying  tbe  motion 
for  new  trial  Is  set  astdCi  and  tbe  case  re- 
manded to  tbe  district  court  of  Oklaboma 
connt7t  wltb  instructions  to  grant  plaintUC  a 
new  trial.  All  tbe  Justices  concur. 


FRANK  OIL  CO.  t.  BELLEVIEW  OAS  & 

OIL  GO.  et  bL 
(Supreme  Court  of  Oklahoma.   Not.  14,  1911.) 

(ByUaiut  &y  the  Court.) 

1.  Mines  and  Miukrau  (I  66*)— OomsAOXS 

— OU.  AND  OAS  — OONSTBUCTXOH  AKD  Op* 
XBATION. 

Oil  and  gas,  while  in  the  earth,  nnllke 
Bt^id  mloeralB,  are  not  the  sabject  of  ownership 
distinct  from  the  soU,  and  tbe  grant  of  the  ou 
and  gas,  therefore,  is  a  grant,  not  of  the  oil  that 
is  in  the  ground,  hut  of  snch  a  part  as  the  gran- 
tee may  find,  and  panes  nothing  except  the 
right  to  explore  for  the  same  onder  the  terms 
of  auch  contract 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Wnerals,  Cent  Dig.  U  163-165;  Dec  Dig.  i 
66.  •] 

2.  Minks  and  Minsbals  (i  79*)~-Oil  and 
Oas  Lease — Corstbuction  and  Opebation. 

Where  a  party  leases  a  tract  of  land  for 
the  purpose  of  mining  and  operating  for  oil  and 
gas,  the  lessee  contracting  to  deliver  to  tiie  pipe 
line  with  which  such  well  or  wells  may  connect 
one-eighth  of  all  oil  saved  from  said  premises, 
and  to  pay  S160  each  year  for  the  product  of 
each  gas  well  while  the  same  is  being  aa«d  off 
the  premises,  If  oil  ud  gas  are  found  <m  said 

Eiises,  also  paying  caw  In  band  the  sum  of 
and  agreeug  to  commence  within  80  days 
the  date  of  said  lease  a  well  on  an  ad- 
joining tract  of  land  belonging  to  one  Gibson, 
and  in  which  the  lessor  baa  no  direct  Interest 
and  the  lease  containing  tbe  following  provi- 
sion: 

"If  no  well  is  commenced  on  said  premises 
within  one  year  from  this  date,  then  this  grant 
shall  become  null  and  void,  unless  second  party 
BhaU  pay  to  the  first  party  eighty  ($80.00;  dol- 
lars fOr  each  year  thereafter  such  completion 
is  delayed,  said  rental  to  be  paid  quarterly  in 
advance.  Party  of  the  second  part  further 
agrees  to  protect  tbe  lines  of  the  land  above 
described  by  immediately  offsetting  all  wells 
drilled  within  ISO  feet  of  said  land,  unavoidable 
delays  excepted.  It  is  further  provided  tbat 
this  grant  shall  become  nail  and  void  unless  a 
well  Is  commenced  within  thirty  dsjys  from  the 
date  hereof  on  the  following  land  belonging  to 
Benjamin  L.  Gibson.   *   •   * " 

Held,  that  this  provision  did  not  bhid  the 
lessee  to  pay  any  rent  for  the  land  or  for  delay 
in  commencmg  to  operate  for  oil  and  gas,  said 
grant  or  lease,  amountkic  to  an  option  prevent- 
Fng  the  lessor,  after  receiving  the  consideration, 
for  the  first  year,  from  leasing  to  another  dur- 
ing such  time,  and  after  receiving  a  quarterly 
payment  from  leasing  to  another  until  such  de- 
lay period  of  a  quarter  bad  expired,  the  lessee 


having  the  option,  by  continuing  to  pay  such 
quarterly  payments,  to  continually  renew  such 
option  by  such  succeeding  payments,  the  word 
"year"  being  used  merely  as  a  basis  to  fix  the 
amount  of  the  auarteiiy  payments. 

(a)  A  gas  ana  oil  lease  giving  the  lessee  the 
optiMl  to  pay  a  certain  sum,  and  thus  extend 
the  lease,  is  operative  against  the  lessor  during 
such  extension  mly  upon  the  payment  of  such 
sum ;  contract  rights  being  correlative  and  mu- 
tual. 

(b)  Where  the  lessee  had  abandoned  Ills  lease 
by  nonpayment  of  quarterly  payments  ot  rant 
or  delay  money,  as  stipulated  herein,  and  such 
lease  or  contract  having  been  declared  forfeited 
by  the  lessor,  the  rights  of  the  lessss  thereby 
were  terminated. 

[Ed.  Note.— For  other  cases,  aee  lUnes  and 
Minerals,  Dee.  Dig.  {  79.*] 

S.  Mines  and  Minebau  (|  78*)— Oil  and 
Gab  Lease— GoNBTBDonoN  and  Opebation, 
A  different  rule  of  construction  obtains  as 
to  oil  and  gas  leases  from  that  applied  to  ordi- 
nary leases  or  to  other  mining  leases.  Owing 
to  the  peculiar  nature  of  the  mineral,  snd  tlia 
danger  of  loss  to  the  owner  from  drainage  by 
surrounding  wella,  such  leases  are  coub trued 
most  strongly  against  the  lessee  and  In  favor  of 
tbe  lessor, 

[Ed.  Note.— For  oUier  cases,  see  Mines  and 
Morals,  Dec.  Dig.  |  78.*] 

4.  CONTBAOTB  (S  172*)— GONSIBnOTIOlf— CtaV- 

KBAL  Rule. 

When  contracts  are  optional  in  respect  to 
one  par^,  they  are  strictly  construed  in  favor 
of  the  party  tbat  is  bound  and  against  the  par- 
ty that  is  not  bound. 

[Ed,  Note.— For  other  cases,  see  Oontracts, 
Dec.  Dig.  {  172.*] 

5.  Mines  and  MiNSBALa  d  79*)— Leases. 

Tbe  contract  providing  for  the  payment  of 
the  som  of  $20  quarterly  in  advance,  the  check 
for  tbe  first  payment  was  mailed  by  tbe  lessee 
to  the  lessor  on  the  date  the  payment  was  to  be 
made,  and,  being  received  by  the  lessor  on  the 
next  day,  it  was  accepted  by  him.  The  check 
for  the  second  payment  was  mailed  by  the  leasee 
to  the  lessor  four  days  before  the  date  of  pav- 
ment,  and,  being  received  by  him  prior  to  said 
date,  was  accepted.  The  third  quarterly  pay- 
ment was  not  mailed  to  the  lessor  by  the  lessee 
until  five  due  after  the  date  provided  for  pay- 
ment; the  lessw  having  three  days  after  the 
date  of  payment  declared  the  lease  forfeited  on 
the  ground  of  nonpayment.  The  check  was  re- 
ceived by  the  lessor  six  days  after  the  date  of 
payment  and  returned  by  him.  Held,  tbat  tbe 
accepting  of  the  first  payment  one  day  after 
the  date  of  payment  did  not  estop  the  lessor 
from  declaring  a  forfeiture  for  nonpayment, 
or  operate  as  a  waiver  to  insist  on  the  condi- 
tions of  the  contract;  the  lessee  obviously  not 
so  construing  it  as  an  estoppel  or  waiver,  as 
be  sent  tbe  second  payment  four  days  before 
the  date  required,  thereby  indicating  a  recogni- 
tion of  the  binding  force  of  aU  the  terms  of 
the  contract 

[Ed.  Note.— For  other  cases*  see  Mines  and 
Minerals,  Dec.  Dig.  |  79.*] 

Error  from  Distrtot  Court,  Okmulgee  Goun* 
ty;  John  Carutbers,  Judge. 

Action  by  tbe  Bellevlew  Gas  &  Oil  Com- 
pany and  others  against  tbe  Frank  Oil  Com- 
pany. Judgment  for  plaintlfto,  and  defend- 
ant brings  error.  Affirmed. 

West.  Mellette  &  Jones,  for  plaintiff  in  er- 
ror. Geo.  S.  Ramsey,  J.  C.  Stone,  Thos.  H. 
Owen,  and  C.  L.  Thomas,  for  defendants  In 
error. 


•For  otbsr  oasas  see  same  topic  and  section  NUUBBR  la  Deo.  Dig.  A  Aa.  Dig.  Kay  He.  aerUs  *  Bep'r  InOens 
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WILLIAMS,  J.  On  the  16th  day  of  Octo- 
ber, 1906,  the  defendants  In  error.  Blmer  M. 
Lowe  and  MolUe  E.  Lowe,  executed  an  oil 
and  gaa  lease  to  the  plalntier  In  error  npon 
a  certain  80  acres  of  land  allotted  to  Elmer 
M.  Lowe,  as  a  member  of  the  Creek  Tribe. 
Bald  contract  is  In  heec  verba:  "In  consid- 
eration of  the  snm  of  one  and  noAOO  dol- 
lars and  the  coTcnants  and  agreements  here- 
inafter contained,  Blmer  M.  Lowe,  and  Mol- 
Ue B.  Lowe,  his  wife,  of  Mounds,  Indian  Ter- 
rltorr,  first  part7,  bettby  grant  onto  the 
Frank  Oil  Company  of  Independrace,  Kan- 
sas, second  party,  its  snccessors  or  assigns, 
all  the  oil  and  gas  In  and  under  the  follow- 
ing described  premises,  t(«ether  with  the  ex- 
dasive  right  to  enter  thereon  for  the  par* 
pose  ot  drilling  or  operating  for  oil,  gas  or 
water,  to  erect,  maintain,  and  ronove  all 
struclures,  pipe  lines  and  machinery  neces- 
sary for  the  production,  transportation  and 
storage  of  oil,  gas  or  water,  namely:  A  lot 
of  land  situated  in  Creek  Nation,  Western 
District  of  Ind.  Ter.  bounded  and  described 
as  follows:  The  west  half  (^)  of  the  south- 
west Quarter  (U>  of  section  twoity-nlne  (29), 
township  sixteen  (16)  north,  range  twelve 
(12)  east  of  the  Indian  base  and  meridian 
containing  eighty  (80)  acres  more  or  less,  ac- 
cording to  the  government  survey  thereof. 
Should  oU  be  found  In  paying  quantities  on 
the  premises  second  part?  agrees  to  deliver 
to  the  first  party  In  the  pipe  line  with  which 
Jie  may  connect  the  well  or  wells,  the  ono- 
eighth  (%)  part  of  all  the  oil  saved  from  said 
premises.  If  gas  only  is  found,  second  party 
agrees  to  pay  one  hundred  and  fifty  ($100.00) 
dollars  each  year  for  the  product  of  each 
w^  while  the  same  Is  being  used  off  the 
premises,  and  first  party  shall  have  gas  free 
of  expense  to  light  and  heat  the  dwellings 
on  the  premises.  The  second  party  shall 
have  the  right  to  use  rafflcient  gas,  oil  or 
water,  to  run  all  machinery  used  by  it  in 
carrying  on  its  operations  on  said  premises, 
and  the  rt^t  to  remove  all  its  property  at 
any  time.  If  no  well  is  0}mmenced  on  said 
premises  within  one  year  trtm  this  date, 
then  this  grant  shall  become  null  and  void 
unless  second  party  shall  pay  to  the  first 
party  eighty  ($80.00)  dollars  for  each  year 
thereafter  such  completion  Is  delayed,  said 
rental  to  be  paid  Quarterly  In  advance.  Par- 
ty of  the  second  part  further  agrees  to  pro- 
tect the  lines  of  tiie  land  above  described  by 
immediately  offsetting  all  wells  drilled  with- 
in ISO  teet  of  said  land,  unavoidable  delays 
excepted.  It  Is  further  provided,  that  this 
grant  shall  become  null  and  void  nnlesa  a 
well  is  commenced  within  thirty  days  from 
the  date  hereof  on  the  following  land  be- 
longing to  Benjamin  L.  Gibson:  The  west 
half  and  the  southeast  quarter  (^)  of 
the  northeast  Quarter  m)  of  section  thirty 
(30),  township  sixteen  (10)  north,  range  twelve 
(i2i  east,  In  the  Ind.  Ter.  All  rentals  and 
all  gas  n^Utlfls  mentioned  herein  shall  be 
payable  to  first  party  personally  or  deposit- 


ed to  his  credit  In  the  Bank  of  Mounds,  of 
Mounds,  I.  T.  In  witness  whereof,  the  par* 
ties  have  hereunto  set  their  bands  this  15th 
day  of  October,  A.  D-  1906.  Elmer  M.  Lowe. 
Mollis  B.  Lowe.  The  Frank  Oil  Company,  by 
F.  B.  Ufer,  President,  by  Walter  M.  Litch- 
field,  Secy.  [Seal.]" 

[2]  The  well  on  the  Gibson  tract  was  com- 
menced withlp  30  days;  but  no  well  was 
commenced  on  the  leased  premlara  within 
one  year  from  said  date,  nor  had  possession 
been  taken  thereof  prior  to  the  time  of  the 
alleged  forfeiture.  It  becomes  essential,  un- 
der the  facts  stated,  to  determine  the  mean- 
ing of  the  provision,  "unless  second  party 
shall  pay  to  the  first  party  elgh^  ($80.00) 
dollars  for  each  year  thereafter  such  com- 
pletion is  delayed,  said  rental  to  be  paid 
quarterly  in  advance." 

This  contract  having  beea  entered  Into 
prior  to  the  erection  of  the  state,  section 
1118  (section  876,  Statutes  Okl.  Ter.  1890), 
Compiled  Laws  of  Oklahoma,  1900,  which 
provides,  "Time  is  never  considered  as  of  the 
essraioe  of  a  contract,  unless  by  its  terms 
expressly  so  provided,"  has  no  application 
in  the  construction  ot  this  lease,  as  certain 
statutes  of  Arkansas,  as  th^  appeared  in 
Mansfidd's  Digest  of  1884,  were  at  that  time 
In  force  In  Indian  Territory.  Act  of  (Con- 
gress. May  2.  1890,  26  U.  8.  Statutes  at 
Large,  I  81,  C;  U2,  p.  94.  Under  tbe  con- 
trolling decisions  In  Arkansas,  the  forfeiture 
in  the  language  of  this  lease  was  permissible. 
Williams  T.  Green,  14  Ark.  816:  Gann  v. 
BaU,  26  Okl.  26,  110  Pac.  1067. 

It  Is  Inslstied  by  counsel  for  plaintiff  In  er- 
ror that:  •♦A  lease  for  no  definite  term,  with 
an  annual  rental,  whl<Ai  is  payable  quarterly 
or  numthly.  Is  a  lease  from  year  to  year. 
The  fftct  that  rent  is  payable  mrathly  does 
not  make  It  any  the  less  a  yearly  holding." 
Ridgely  T.  SUUwell,  26  Mo.  570;  Heck  v. 
Borda  (Pa.)  6  Atl.  892;  Schneider  v.  Lord, 
62  Mich.  141,  28  N.  W.  773;  Bank  v.  Mer- 
rill, 69  Wis.  601,  34  N.  W.  614.  This  seems 
to  be  the  general  mie.  But  the  question  here 
arises  as  to  whether  this  contract  Is  not 
merely  an  option  to  exploit  for  gas  and  oil. 

[1]  In  Eolachny  v.  Galbreath  et  aL,  26  Okl. 
772,  110  Pac.  902,  It  was  held  that:  "Oil  and 
gas,  while  in  the  earth,  unlike  solid  miner' 
als,  are  not  the  subject  of  ownership  distinct 
from  the  soil,  and  the  grant  of  the  oil  and 
gas.  therefore.  Is  a  grant,  not  of  the  oil  that 
is  In  the  ground,  but  of  such  a  part  as  the 
grantees  may  find,  and  passes  nothing  that 
can  be  the  subject  of  an  ejectment  or  other 
real  action."  And  that:  "BJectment  will  not 
lie  to  recover  possession  of  the  land  covered 
by  such  lease  against  the  lessor  or  bis  gran- 
tee when  the  lessee  has  never  had  possession 
under  said  lease." 

In  addition  to  the  authorities  dted  In 
support  of  that  conclusion,  att«itlon  is  call- 
ed to  Backer  r.  Penn  Lubricating  Co.,  de- 
cided by  the  United  States  Oircutt  Court  of 
Appeals,  for  the  Sixth  Clrcnlt,  Jans  18,  1908 
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(162  Fed.  627,  80  a  a  A.  419),  the  oplnton 
b^ng  written  by  Enappoi,  IMstrlct  3nSg% 
concnrred  in  by  Lnrton  and  Blcbards,  Clr- 
cult  Jndgea,  -whereto  it  Is  Bald:  "The  law 
seems  to  be  settled  tbat,  nndn  a  lease,  of 
the  nature  bere  In  qveatlon,  title  to  tbe  oil 
in  lOace  is  not  In  the  lessee." 

This  lease^  under  these  decisions,  does  not 
hETo  the  effect  of  pladns  the  tlOe  of  tbe 
oil  and  gas  tbat  is  under  the  snrface  of 
tbe  land  In  controversy  In  the  lessee^  bat 
to  grant  to  tbe  lessee  tbe  privily  of  explor- 
ing for  the  oil  and  gas. 

In  Ohio  Oil  Company  et  al.  t.  Detamore, 
16B  Ind.  243,  73  N.  E.  906,  paragraph  5  of 
the  syHabns  Is  as  follows:  **A  gas  and  oil 
leas^  glTlng  defendant,  In  consideration  of 
$120,  all  of  the  oil  and  gas  nnder  certain 
land,  with  tbe  right  to  explore,  and  In  case 
no  w^l  sbonld  be  completed  within  six 
months  the  lease  to  be  rold,  nntess  defend- 
ant sbonld  pay  $i30,  In  which  erent  defend- 
ant should  have  another  six  months,  said 
lease  being  sabject  to  continnal  renewal  toy 
sncceedtog  payments,  and  whlcb  lease  con- 
tains no  promise  by  defendant  to  do  any- 
thing, amounts  to  a  six  months  cation  pre- 
venting lessor,  after  recelvliv  the  con^dera- 
tlon,  from  leasing  to  another  during  such 
time." 

The  lease  In  the  case  at  bar  does  not  bind 
tbe  lessee  to  do  anything. 

At  page  248  of  165  Ind..  at  page  906  of 
73  N.  B.,  In  the  case  of  Ohio  Oil  Company 
et  al.  V.  Detamore,  supra,  It  Is  said:  "Tbe 
contract  before  us  belongs  Co  a  rare  type. 
It  contains  no  express  covenant  to  be  per- 
formed by  the  company.  It  contains  no 
promise  of  the  company  that  It  will  ever 
drill  a  well;  no  promise  that  It  will  renew 
the  term  of  six  months  by  payment  In  ad- 
vance of  $120,  called  'rent.'  The  sum  total 
of  the  company's  unconditional  agreement  la 
that,  If  It  failed  to  do  one  thing  or  the  other 
— that  Is,  If  it  failed  for  six  months  to  com- 
plete a  well,  or  advance  $120  for  another 
term — the  contract  should  be  at  an  end. 
This  case  Is  radically  nnlike  the  cases  In 
Gadbury  v.  Ohio,  etc..  Gas  Co.  (1904)  182 
Ind.  9  [67  N.  E.  259],  62  L.  R.  A.  895,  Han- 
cock V.  Diamond  Plate  Glass  Co.  (1904)  162 
Ind.  146  [70  N.  £).  149],  and  Consumers'  Gas 
Trust  Co.  V.  Littler  (1904)  162  Ind.  320  [70 
N.  E.  363],  witb  respect  to  the  covenants 
of  the  lessee  and  termination  of  the  contract. 
In  the  case  of  Gadbury  v.  Ohio,  etc.,  Gas 
Co.,  supra,  It  was  stipulated  that,  In  case  no 
well  was  completed  within  40  days  from 
the  date  of  the  contract,  the  lease  should  be 
void,  unless  the  company  should  pay  the 
lessors  $1  per  day,  from  the  time  comple- 
tion was  delayed  beyond  40  days.  There 
was  no  delay  beyond  40  days,  and  payment 
by  the  company  according  to  the  contract 
In  the  case  of  Hancock  v.  Diamond  Plate 
Glass  Co.,  supra,  no  time  was  fixed  for  the 
commencement  or  completion  of  a  well,  and 
the  contract  was  'deemed'  to  commence  tstaa 


Its  date^  and  to  terminate  wheoerer  natural 
gas  ceased  to  be  nsed  generally  for  manu- 
facturing purposes.  In  the  case  of  Consum- 
ers' Gas  Trust  Co.  v.  Littler,  supra,  no  time 
was  fixed  for  the  beginning  of  operations, 
or  for  tbe  completion  of  a  well,  but  a  cove- 
nant by  tbe  company  tbat  it  would  pay 
$40  each  year  until  gas  was  found  In  pay- 
ing quantities,  or  until  it  was  dlscorered 
that  it  did  not  exist  In  this,  as  In  other 
contracts  of  Its  class,  the  manifest  purpose 
of  tbe  parties  was  exploration,  and  tbe  aiar 
ing  of  oil  and  gas.  But  hae,  to  say  the 
most  of  It,  the  grant  Is  Indtoate^  and  not 
absolute.  It  purports  upon  its  fiioe  to  grant 
all  tbe  oU  and  gu  under  the  land,  but  In 
effect  prOTldes  tbat  In  a  consideration  of 
$120  the  grantee  shall  have  six  months  In 
whlcb  to  deidde  whether  It  will  accept  tbe 
grant  by  eoterlng  Into  possession  and  be- 
ginning the  work  of  exploration.  Viewed 
from  end  to  wd,  tbe  ccmtract  amonntB  to 
nothing  more  or  less  than  a  six  months  op- 
tion, with  right  of  roiewat,  based  upon  a 
valid  consideration,  whereby  the  grantor 
bound  himself  not  to  lease  the  premises  to 
another,  and  to  give  the  grantee  tbat  length 
of  time  to  consider  and  determine  whether 
It  would  undertake  the  devetopmoit  of  the 
land  npoa  the  terms  named.  If  tbe  grantee 
had  decided  In  the  alBnnattTO,  and  bad  en- 
tered uptm  the  land  and  ivoceeded  with  the 
execution  of  the  contract  and  ctnnpleted  a 
well,  within  the  <vtion  parlod,  then  acc^it' 
ance  would  have  been  complete,  and  the 
grant  effective.  But  by  deciding  In  the  nega- 
tive tbat  tbe  prospect  would  not  justify  the 
expense,  or  by  entering  and  drilling  an  un- 
successful well  and  then  abandoning  the 
enterprise  and  removing  belongings  from 
the  premises  within  the  paid  period,  without 
renewal,  the  contract  was  fulfilled  and  ex- 
hausted by  an  exercise  of  the  option  not  to 
develop.  Anotber  test:  The  rent  or  option 
money,  was  paid,  In  accordance  with  the 
contract  to  August  1897,  and  included  the 
six  months  ending  at  that  time.  Suppose, 
as  the  fact  was,  that  thereafter  for  four 
years  the  company  did  not  drill  a  well,  make 
a  payment,  or  have  possession,  and  that  ap- 
pellee had  at  that  time  brought  an  action 
to  recover  the  back  rent  or  option  money; 
could  it  be  said,  under  the  contract  In  such 
a  case,  that  non  assumpsit  would  not  have 
been  a  complete  answer?  Could  not  the  ap- 
l>ellant,  Ohio  011  Company,  have  succ^s- 
fully  said  to  the  appellee:  'I  did  not  prom- 
ise to  pay  you  money?'  And  It  is  certain 
that  If  said  appellant  has  a  right  to  entei 
after  the  expiration  of  the  paid  period,  it 
was  liable  for  the  rent  Contractual  rights 
and  obligations  are  correlative." 

In  Hancock  et  al.  v.  Diamond  Plate  Glass 
Co.  et  al..  162  Ind.  146,  70  N.  E.  149,  It  is 
said:  "Contract  for  exploring  for  natural 
gas.  Suit  to  recover  stipulated  sum  for  de- 
lay In  putting  down  a  well.  On  June  18, 
1^1,  appellants  and  appQlleea,  Diamond  Plate 
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Glass  OouiiHuir.  entered  Into  a  written  con- 
tract whereby  ai^lants  'granted  and  ccm- 
tracted'  to  said  appellee  and  Its  assigns  20 
test  square  of  a  certain  described  tract  of 
40  acres,  to  be  located  by  mutual  agreement, 
for  the  purpose  and  with  the  fficcInslTe  right 
of  putting  down  a  gas  well  thereon  with 
the  right  of  Ingress  and  egress,  and  to  lay 
pipe  and  conduct  gas  therefrom.  As  a  con* 
sideratlon  for  the  grant  the  gas  company 
agreed  to  deliver  to  appellants.  In  the  b^h- 
way  nearest  their  dwelling  house  on  said 
40  acres,  free  of  charge  during  the  continu- 
ance of  the  contract,  whatever  amount  of 
natural  gas  was  necessary  for  domestic  use 
in  said  dwelling,  and  In  addition  thereto  to 
pay  appellants  on  September  Ist  of  each 
year  $100  for  each'  producing  gas  well  drill- 
ed on  the  premises,  and  until  the  company 
should  put  down  a  gas  well  on  satd  prem- 
ises the  company  agreed  to  pay  appellants 
on  September  Ist  of  each  year  $20  at  the 
office  of  the  company,  In  Kokomo.  Appel- 
lants on  th^  part  further  'covenanted  and 
agreed*  for  themselv^,  their  heirs,  execu- 
tors, and  assigns,  'not  to  drill,  or  suffer  or 
permit  others  to  drill,  or  pnt  down,  any 
other  gas  well,  or  wells,  on  any  part  of  said 
entire  40-acre  tract  of  land  during  the  con- 
tinuance of  this  contract,*  It  is  further  cove- 
nanted that  'this  contract  shall  be  deemed 
to  commence  at  and  run  from  the  date  of 
signing  hereof,  and  shall  be  deemed  to  have 
terminated  whenever  natural  gas  ceases  to 
be  used  generally  for  manufacturing  pur- 
poses, or  whenever  the  second  party  (the 
gas  company),  or  their  assigns,  shall  fail 
to  pay  or  tendrar  the  rental  price  herein 
agreed  upon  within  60  days  of  the  date  of 
Its  becoming  due.  And  in  the  event  of  the 
termination  hereof,  for  any  cause,  all  rights 
and  liablUttes  hereunder  shall  cease  and  ter- 
minate.' •  •  •  -^e  are  unable  to  see 
how  the  principles  pertaining  to  the  relation 
of  landlord  and  tenant  are  applicable  to  such 
a  contract  as  the  one  before  ua,  either  where 
possession  has  or  has  not  been  taken  under 
the  contract  It  seems  to  have  been  held  In 
Diamond  Plate  Glass  Co.  v.  Curless,  22 
Ind.  App.  346  [52  N.  782],  and  Diamond 
Plate  Glass  Co.  v.  Ecbelbarger,  24  Jnd.  App. 
124  [55  N.  E.  233],  that  simUar  instruments, 
granting  the  right  to  explore  for  and  re- 
move gas  and  oil  for  an  Indefinite  period, 
are,  in  effect,  leases  creating  tenancies  from 
year  to  year,  under  section  7089,  Bums  1901, 
which  may  be  terminated  by  the  tenant  at 
the  end  of  any  year,  without  notice.  But 
we  cannot  accept  this  view  as  correct 
While  a  contract  providing  for  an  entry  and 
removal  of  gas  or  oU  from  the  premises  Is, 
perhaps,  more  than  a  license,  we  are  unable 
to  believe  that  It  constitutes  such  a  tenancy 
as  is  contemplated  by  sections  7089,  7090, 
Bums  1901.  It  must  be  agreed  that  such  a 
contract  is  equally  binding  on  the  parties  to 
It  Suppose,  for  Instance,  ttaal^  ondw  soch  a 


contract  as  this  one,  the  operator  idudl  enter 
and  drill  In  a  well  which  yldds  a  much 
greater  volume  of  gas,  and  Is  therefore  much 
more  valuable  than  was  anticipated  by  the 
landowner  when  he  made  the  bargain;  will 
any  (me  contend  that  the  latter  may  avoid 
his  contract  and  eject  the  <^rator  by  a  three 
months  nottce  to  quit  before  the  end  of  the 
first  year,  under  section  7090,  supra?  And 
yet  this  is  precisely  what  the  doctrine  leads 
to.  There  appears  from  the  complaint  no 
good  reason  why  the  contract  BhoQld  not  be 
enforced  against  the  app^lees." 

In  New  American  Oil  ft  Mining  Co.  et  al. 
T.  Troyer  et  al.,  166  Ind.  402.  77  N.  B.  739. 
it  Is  said:  "Our  statute  relating  to  landlord 
and  tenant  rests  upon  the  same  foundation, 
that  la.  within  the  meaning  of  the  statute 
upon  the  erecntlon  of  a  leas^  It  Is  Implied 
that  the  lessor  parts  with,  and  the  lessee 
acquires,  some  vested  right  In  a  fixed  and 
certain  property  ^interest  In  the  demised 
premises;  snch  as  the  rigSit  to  possess  and 
use  the  land  or  tenements,  to  till  the  soli 
and  carry  away  the  crops,  to  enter  and  take 
gravel,  ataae,  ok,  coal,  and  other  fixed  sub- 
stances under  the  sarfaee,  of  which  the 
earth  and  estate  are  composed.  H^nrood  v. 
Fulmer,  168  Ind.  668,  83  N.  B.  674,  18  U  B. 
A.  491.  In  this  dass  of  leases,  wbatevw 
title  or  rl^t  Is  acquired  nnder  the  lease 
becomes  vested  xoxm  the  ezeentkm  of  the 
c<nLtract  It  Is  dUfwent  with  contracts  re- 
lating to  Uie  prospecting  fOr  gas  or  oU,  and. 
If  Buccessfnl,  the  mining  thereof.  It  can- 
not be  claimed  that  the  one  we  are  consider- 
ing belongs  to  any  other  dass.  In  addition 
to  die  Btlpalatlim  ahora  qnoted,  and  upon 
the  strength  of  which  It  Is  songht  to  distin- 
guish tlie  contract,  another  -very  eharacterla- 
tic  provision  Is  fOnnd-ln  the  body  of  the  In- 
strument, aa  follows:  'Should  seomd  party 
(company)  refuse  to  pay  such  rental  when 
due,  such  refusal  shall  be  construed  by  both 
parties  hereto  as  the  act  of  the  second  party 
for  the  purpose  of  surrendering  the  rights 
hereby  granted  and  this  Instrument.  In  de- 
fault of  the  rental,  shall  be  null  and  void 
without  further  notice  to  second  party.'  The 
peculiar  wandering  character  of  gas  and  oil 
precludes  ownership  in  their  natural  state, 
and  hence  they  are  not  subjects  of  sale  and 
conveyance  until  tiiey  have  been  reduced  to 
possession  and  placed  under  control  by  be- 
ing diverted  from  their  natural  paths  Into 
artifldal  receptacles.  In  such  cases  the  real 
subject  of  the  contract  Is  the  mining  of  the 
gas,  or  oil,  that  may  be  found,  on  the  terms 
specified.  The  preliminary  exploring  Is  a 
mere  incident  that  goes  for  nothing  if  unsuc- 
cessful, and  unless  oil  or  gas  is  found  In  pay- 
ing quantities,  then  there  is  and  was  not  at 
the  Inception  of  the  contract  anything  to 
which  it  could  attach.  So  the  title  in  such 
contract  is  at  least  inchoate  until  the  result 
of  the  drilling  is  ascertained.  And  If  barren 
territory  Is  developed,  then  there  Is  no  lease, 
no  continuing  contract;  no  eonv^ance  of  ti- 
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tle»  because  nothing  to  paaa  tmder  tbe  Bgna- 
meat.  Added  to  tbls  pecnllarlty  Is  tbe  cm- 
torn  of  making  sncb  contracts  greatly  In  ad- 
Tance  of  the  demand  for  the  product,  the 
ImpractlcabUltr  of  drUIlng  nnUl  Unee  of 
truuportation  approadi  within  reasonable 
reach,  tbe  itAaja  In  the  b^tnnlng  of  opera- 
tions, secared  by  the  payment  of  a  small 
ram,  called  rent,  sometimes  Jnstlflable,  and 
sometimes  unreasonable,  and,  merely  for 
Bpecalatlve  purposes,  the  possibility,  and  oc- 
casional practice,  of  extracting  the  fluids 
from  under  lands  through  wells  on  the  prem- 
ises of  another,  tb»  uncertainty  of  the  dls- 
coTery,  the  large  profits  sometlmea  realized, 
the  heavy  expense  of  drilling  tbe  test  well, 
tbe  total  loss  of  labor  and  expense  In  case 
of  failure— these  and  other  like  considera- 
tions have  led  courts,  long  before  the  mak- 
ing of  the  contract  Involred  In  this  suit, 
to  place  oil  and  gas  contracts,  on  account  of 
the  'known  characteristics  of  the  business,* 
in  a  class  of  their  own.  Gadbury  t.  Ohio, 
etc.,  Gas  Co.,  lf&  Ind.  9,  13,  67  N.  E.  259, 
^  L.  R.  A.  895;  McKnIglil  v.  Natural  Gas 
Co.,  148  Pa.  185,  23  Atl.  164,  28  Am.  St  Rep, 
790.  Such  contracts  are  not  ordinary  leases 
"  nor  within  tbe  purview  of  our  statute  con- 
cerning the  relation  of  landlord  and  tenant 
Hancock  v.  Diamond  Plate  Glass  Co.,  162 
Ind.  146,  163,  70  N.  E.  149." 

Dill  T.  Fraze,  169  Ind.  53,  79  N.  B.  971, 
was  an  action  to  cancel  a  certain  gas  and  oil 
contract.  We  quote  from  the  opinion  as  fol- 
lows: "The  contract  which  is  set  forth  in 
the  complaint  states  that,  In  consideration  of 
$1,  Charles  F.  Dill  and  wife,  described  as 
the  first  party,  have  granted  unto  Emmett 
Fraze,  described  as  tbe  second  party,  all  the 
oil  and  gas  under  a  certain  described  40 
acres  of  land,  'for  the  purpose  of  drilling 
and  operating  for  oil  and  gas,'  for  and  dur- 
ing the  term  of  five  years  from  date,  and 
as  long  as  oil  and  gas  can  be  found  on  said 
real  estate  in  paying  quantities  or  the  rental 
Is  paid  thereon  as  provided  In  the  contract. 
The  provisions  as  to  royalties  are  then  set 
out  and  there  follows  this  language:  'In 
case  no  well  is  completed  vrfthln  sixty  days 
and  number  2  well  In  sixty  days  thereafter 
from  this  date,  then  this  grant  sball  become 
null  and  void  unless  second  party  shall  there- 
after pay  at  tbe  rate  of  forty  dollars  for 
each  year  such  commencement  la  delayed. 
A  deposit  to  the  credit  of  the  first  party  in 
Merchants'  Bank,  Muncie,  Ind.,  will  be  good 
and  sufficient  payment  for  any  money  falling 
due  on  this  grant.  First  party  has  tiie  right 
to  locate  roads  to  and  from  places  of  opera- 
tion, and  locate  first  w^;  if  oil  Is  found  in 
payhig  quantities  a  well  shall  be  drilled  each 
thirty  days  thereafter  until  four  wells  are 
drilled  or  as  many  more  as  tbe  party  of  the 
second  part  see  fit  to  drill  and  further  agree 
to  leave  a  water  well.  The  second  party 
shall  have  •  •  •  the  right  to  remove  all 
its  property  at  any  time,  and  may  cancel 
and  annol  this  contract  or  any  nndrllled  por- 


tion thereof  at  any  time  upon  paymoit  of 
one  dollar  to  said  first  party  and  releaalng 
the  same  of  rerordL*  The  lease  was  executed 
May  26, 1903,  and  this  action  was  conmienced 
December  31. 19Qa  It  Is  alU«ed  In  the  com- 
plaint that  operations  have  not  been  com* 
menced  to  drill  a  w^  on  the  land,  and  that 
no  sum  whatever  has  beoi  paid  or  deposited 
for  tbe  delay.    The  ocnn^alnt  furtb»  al- 
leges that  the  recited  consideration  of  $1  for 
the  ezecntlon  of  the  agreement  was  not  In 
fact  paid.  There  are  also  <Aiarges  that  tbe 
defoidants  have  never  takoi  possession,  bat 
have  abandoned  the  same.   Separate  para- 
graphs of  answer  were  filed  by  the  appellee 
oil  companies,  each  charging,  in  sabstsnce^ 
that  it  was  the  assignee  of  said  ramtraet  for 
a  valuable  consideration,  and  had  taken  the 
same  without  knowledge  that  the  original 
consideration  of  $1  for  the  executlfHi  of  said 
contract  had  not  been  paid;  that  It  proposed 
to  ^ter  upon  said  land  to  prosecute  the 
drilling  and  operation  of  gas  and  oil  wells 
In  tbe  sprhig  of  1904;  that  whUe  it  admits 
ted  that  the  sum  fixed  as  the  price  of  delay 
had  not  been  paid,  yet  it  bad  In  good  faith 
construed  said  contract  as  not  requiring  said 
payment  to  be  made  In  advance^  and  it  of- 
fered to  pay  tbe  annual  rental  should  the 
court  hold  that  it,  was  dna  A  d^nrrer  was 
addressed  to  these  paragraphs,  but  was  over^ 
ruled,  and,  upon  the  completion  of  the  Is- 
sues, there  was  a  trial,  which  resulted  In  a 
finding  and  Judgment  for  appellees.  No 
question  Is  made  by  counsel  for  the  latter 
concerning  the  sufficiency  of  the  complain^ 
except  in  so  fttr  as  It  presents  tbe  qnestlon 
whether  the  rent  was  payable  In  advance^ 
*    •   •   The  agreement  contains  an  express 
provision  for  a  forfeiture  if  a  well  Is  not 
completed  within  60  days,  unless  the  second 
party  thereafter  pays  at  the  rate  of  $40  per 
year  for»  each  year  such  completion  Is  de< 
layed.  The  unit  of  payment  was  ¥40.  •  •  • 
The  situation  of  appellant  must  be  consid- 
ered.   There  was  no  express  agreement  on 
the  part  of  the  operator  that  be  would  even 
explore  for  gas  or  oil;  on  tbe  contrary,  he 
had  reserved  the  right  at  any  time,  upon  the. 
payment  of  the  nominal  consld^tlon  of  |1, 
to  cancel  and  annul  the  contract   He  had 
not  agreed  that  he  would  pay  any  sum  In 
the  nature  of  rent    Ohio  Oil  Co.  v.  Deta- 
more,  supra;  Van  Etten  v.  Kelley,  66  Ohio 
St.  605;  64  N.  E.  560.   The  contract  was  not 
a  lease  (Hancock  v.  Diamond  Plate  Glass 
Co.,  162  Ind.  146.  70  N.  E.  149;  New  Ameri- 
can, etc..  Co.  V.  Troyer  [166  Ind.  402],  77 
N.  E.  739).  and  as  the  relation  of  landlord 
and  tenant  did  not  exist  and  as  tbsn  was 
no  beneficial  use  or  occupation,  an  action 
could  not  have  been  maintained  on  an  Im- 
plied agreement  to  pay," 

In  Van  Dtten  et  al.  r.  Kelley,  66  Ohio  St 
606,  64  N.  E.  660,  the  syllabus  is  as  follows: 
"An  oil  tease,  which  required  certain  w^ 
to  be  completed  within  stated  times,  contain- 
ed the  following:  *In  case  no  well  is  corn- 
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pleted  within  fblrty  days  tt<m  tills  date, 
tiien  tbls  grant  sliall  become  nnlt  and  void, 
nnlcBa  second  party  shall  pay  to  first  party 
thirty  dollars  each  and  every  month.  In  ad- 
▼aoee  whlla  anch  oompletloD  is  delayed.' 
Held,  that  this  did  not  constltnte  a  prom- 
ise cx  obligation  to  pay  rental;  and  held, 
further,  that  the  lessee  had  the  option  to 
complete  wells,  or  pay  rentalB^  to  keep  the 
lease  alive;  and  that,  upon  breach  of  the 
Bgretsnmt  to  complete  wells,  no  action  would 
lie  for  the  recovery  of  rentals." 

In  Glasgow  v.  Ghartlers  Oil  Co.,  102  Pa. 
48,  2C  Atl.  232,  the  ayllabns  Is  as  follows: 
"An  oil  lease  demised  the  oil  and  gas  nnder 
the  grantor's  land  with  the  right  to  go  apon 
and  operate  the  land  for  oil  and  gas  parpos- 
es.  The  lease  was  to  continue  for  fire  years 
and  as  much  longer  as  oil  or  gas  should  be 
found  in  paying  quantities.  The  consldera- 
tlou  was  a  bonus  of  $100,  and  a  royalty  of 
one-eighth  part  of  the  oil  produced.  If  gas 
was  found,  the  rental  was  fixed  at  9300  per 
year  for  each  well.  The  lease  then  proceed- 
ed as  follows:  'Provided,  however,  that  this 
lease  shall  become  null  and  void  and  all 
rights  hereunder  shall  cease  and  determine, 
unless  a  well  shall  be  completed  on  the  prem- 
ises within  one  month  from  the  date  hereof, 
or  unless  the  lessee  shall  pay  at  the  rate 
of  1100  monthly  In  advance  for  each  addi- 
tional month.*  Held,  that  the  lease  contain- 
ed no  covenant  on  the  part  of  the  lessee  to 
pay  rent  or  develop  the  land.  The  only  pen- 
alty imposed  upon  him  for  failure  to  operate 
the  land  or  pay  flOO  per  month  for  delay 
was  a  forfeiture  of  his  rights  under  the 
agreement.  The  legal  effect  of  the  agree- 
ment is  to  confer  on  the  grantee  the  right 
to  explore  for  oil  on  the  tract  described.  If 
be  does  not  exerdse  the  right  within  one 
month,  It.  is  lost  to  him,  unless  be  diooses  to 
pay  $100  In  advance^  as  On  price  of  another 
montik*s  opportunity  to  explore.  If  he  does 
•xerdse  it,  and  finds  nothing,  he  la  under  no 
obligation  to  continue  his  explorations.  If 
be  explores  and  finds  oil  or  gaa^  the  relation 
of  landlord  and  toiant  or  vendor  and  vendee 
Is  established,  and  the  tenant  would  be  nn- 
der an  implied  obligation  to  operate  for  the 
common  good  of  both  parUes  and  pay  the 
teat  or  royalty  reserved." 

In  the  opinion  it  is  said:  "The  appellant 
contends  that,  because  he  m^ht  pay,  under 
the  terms  of  Uie  contract,  he  may  be  com- 
pelled to  pay.  But  payment  was  .the  means 
provided  by  the  contract  by  whldi  the  exer- 
cise of  the  right  of  the  lessor  to  assert  a 
forfeiture  could  be  postpimed.  If  the  lessee 
did  not  widi  to  postpone  the  exercise  of 
snch  right,  he  bad  only  to  refrain  from  mak- 
ing the  payment" 

In  Snodgrass  v.  South  Penn  Oil  Co.,  47 
W.  Ta.  609.  86  S.  B.  820,  the  syllabns  Is  as 
follows:  "Where  a  party  leases  a  tract  of 
land  for  the  purpose  of  mining  and  operating 
tm  <ai  and  gR%  the  lessee  contracting  to 


deliver  to  tiie  credit  of  the  lessor  one-d^Ch 
of  the  oil  produced,  and  saved  from  the 
premiaes,  and  to  pay  $200  per  year  for  the  gas 
from  each  well  drilled,  and  the  lease  also 
contains  the  following  provielon:  'Provided, 
however,  that  this  lease  shall  become  null 
and  void,  and  all  rights  therennden  shall 
cease  and  determine^  unless  a  well  ^11  be 
completed  on  the  premises  within  one  year 
from  the  date  hereof,  or  unless  the  lessee 
shall  pay  at  tlw  rate  of  $860  quarterly  in 
advance  for  eadi  additional  three  months 
such  completion  is  delayed  from  the  time 
above  motioned  for  the  completion  of  such 
well  until  a  well  is  completed.*  Held,  that 
this  provision  did  not  bind  the  lessee  to  pay 
any  rent  for  the  land,  or  for  delay  In  com- 
mencing to  oi>erate  for  oil  and  gas,  and,  in 
the  absence  of  some  other  clause  binding 
the  lessee  to  pay  for  such  rmt  or  delay,  an 
action  of  assumpsit  could  not  be  maintained 
on  such  lease  for  failing  to  pay  sudi  ren^ 
or  for  snch  delay." 

See,  also,  Robinson  v.  Boys,  61  N.  J.  Law, 
178,  88  AtL  SiS;  RawUngs  et  aL  v.  Armel  et 
al.,  70  Kan.  778,  79  Pac.  688, 

Under  the  lease  In  the  case  at  bar,  no  obli- 
gation existed  on  the  part  of  the  lessee  to 
pay  the  delay  or  rent  money,  and  the  con- 
tract was  In  effect  an  option  during  a  cer- 
tain period  to  explore  for  oil  and  gas,  but 
as  a  condition  to  this  option  the  delay  or 
rent  money  must  be  paid  at  the  rate  of  $80 
per  year,  quarterly  in  advance. 

[|]  In  Superior  OU  &  Oas  Co.  v.  Mehlln,  26 
Old.  809,  106  Pac.  646,  138  Am.  St.  Rep.  942. 
it  was  held:  "A  different  rule  of  construc- 
tion obtains  as  to  oil  and  gas  leases  from 
that  applied  to  ordinary  leases  or  to  other 
mining  leases;  and,  owing  to  the  peculiar 
nature  of  the  mineral,  and  the  danger  of  loss 
to  the  owner  from  drainage  by  surrounding 
wells,  such  leases  are  construed  most  strong- 
ly against  the  leasee  and  in  favor  of  the 
lessor." 

[4]  This  contract  is  an  option  to  explore 
for  gas  and  oil.  The  rule  Is  settled  by  this 
court  that,  when  contracts  are  optional  In 
respect  to  one  party,  they  are  strictiy  con- 
strued In  favor  of  the  party  that  Is  bound 
and  against  the  party  that  Is  not  bonnd. 
Kolachny  v.  Oalbreath  et  al.,  26  Obi.  772, 
110  Pac  902;  Jones  r.  Honcrlef-Cook  C!o.,  26 
Okl.  866.  108  Pac.  403. 

Here  we  have  a  contract  that  is  unilateral; 
the  leraee  being  bound  to  do  nothing,  except 
at  his  own  option.  It  has  expended  no  mon- 
ey by  way  of  developing  the  lessor's  prop- 
erty. The  well  that  was  sunk  on  the  Gibson 
tract  was  In  all  probability  sunk  In  accord- 
ance with  a  contract  made  with  the  owner 
thereof  to  prevent  a  forfeiture  of  that  lease, 
and  snch  was  In  all  probability  the  case  where 
other  wells  were  sunk  on  adjoining  lands. 
The  lessor  had  no  direct  Interest,  so  far  as 
this  record  discloses,  In  the  developmoit  of 
the  Gibson  tract  This  contract  (dearly  con- 
templated the  exploration  for  oH  as  a  apecnla- 
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tbMi  or  promotion  on  the  part  of  the  lessee, 
which  iB  permissible  under  the  law.  The 
•consideration  for  the  first  year's  delay  In 
making  this  devdopment  on  lessor's  tract 
was  $200  cosh  lu  hand  paid,  and  the  com- 
mencement within  SO  days  from  the  date  of 
the  lease  of  the  sinking  of  a  well  on  the  Gib- 
son tract  That  year  elapsed  and  no  wdl 
mis  sunk  or  begun  on  the  tract  of  the  lessor. 
The  lessee  bad  the  option  to  be  allowed  ad- 
-dltlonal  time  as  delay  In  the  exploring  of  les- 
sor's tract  by  paying  to  the  lessor  f80  for 
-each  year  thereafter  such  completion  was 
delayed;  such  delay  money  to  be  paid  quar- 
terly in  advanca  This  lease,  being  an  option. 
Is  the  anomalous  construction  to  be  here 
adopted  of  the  language,  "then  this  grant 
-shall  become  null  and  void  unless  second 
party  shall  pay  to  the  first  party  eighty 
<^.00)  dollars  for  e&ch  year  thereafter  such 
■completion  Is  delayed,  said  rental  to  be  paid 
-quarterly  in  advance,"  so  as  to  change  this 
part  of  the  lease  from  an  option  to  a  tenan- 
cy, creating  the  relation  of  landlord  and  ten- 
■ant  for  a  year  when  the  first  quarterly  pay- 
ment In  advance  Is  made,  thereby  obligating 
the  lessee  to  pay  the  other  three  quarterly 
payments?  This  would  violate  the  settled 
rule  of  construction  that  an  option  Is  to  be 
■construed  liberally  in  favor  of  the  party 
.granting  It  and  strictly  against  the  holder 
thereof.  If  a  clause  in  an  option  contract  or 
lease  is  Intended  to  be,  not  a  part  of  the 
option,  but  a  rental  contract,  binding  the 
lessee  to  pay  a  certain  rent,  the  parties  there- 
to should  have  made  such  Intention  reason- 
ably certain,  especially  so  In  view  of  the 
settled  rules  of  construction  as  to  option 
contracts.  Elvery  Intendment  by  presumption 
Is  here  In  favor  of  the  lessor.  The  reason- 
able construction  of  this  language  is  that, 
If  no  well  Is  commenced  on  the  premises 
within  one  year  from  the  date  of  the  lease, 
then  the  grant' shall  become  null  and  void 
unless  the  l^ee  shall  pay  to  the  first  party 
at  the  rate  of  |80  per  year  for  each  year 
thereafter  such  completion  Is  delayed;  said 
delay  money,  called  "rental,"  to  be  paid 
quarterly  in  advance.  Default  having  been 
made  in  the  payment  of  the  third  quarter, 
for  what  reascm  should  a  court  of  equity 
Intervene  to  save  the  lessee  from  the  for- 
feiture? Unless  some  equitable  reason  ex- 
ists, no  court  of  chancery  should  have  the 
hardihood  to  intervene  against  tbe  rules  of 
law  and  Interfere  with  the  letter  of  this 
contract  No  case  has  been  cited  where, 
similar  language  being  used  In  the  lease, 
equitable  relief  was  granted,  except  where 
the  lessee  was  In  possession  of  the  leased 
lands  and  making  Improvement  Lynch  v. 
Versailles  Fuel  Gas  Co.,  ISS  Pa.  S18,  30  AtL 
984;  Edwards  et  al.  v.  lola  Qas  Co.,  6&  Kan. 
362,  69  Paa  860;  Duffleld  v.  Hue,  128  Pa. 
94.  18  AtL  566;  South  Penn  Oil  Co.  et  al.  v. 
EdgeU  et  al.,  48  W.  Va.  S48,  S7  S.  E.  596.  86 
Am.  St  Bep.  48;  Uttle  Bock  Granite  Co.  t. 
Sban,  S»  Ark.       37  8.  W.  66& 


Had  the  lessee  entered  upon  this  SO^cre 
tract  and  sunk  a  well  and  made  dev^op- 
ment  and  made  an  outlay  of  money  for  Qie 
direct  benefit  of  the  leasor,  if,  by  misad- 
venture or  misfortune  or  mistake,  the  lee- 
see  did  not  pay  the  quarterly  payment  on 
time,  a  court  of  equity  might  that  Intervene 
to  remove  the  forfeltuni  but  no  such  case 
exists  In  this  record. 

In  Harris  t.  Ohio  Oil  Company,  67  Ohio 
St  118,  48  N.  B.  502,  the  lessee  took  poa- 
sesslon  of  the  tract  of  land  and  drilled  12 
wells.  The  lessor  claimed  that  then  more 
wells  should  be  drilled  and  undertook  to 
re-enter  and  drill  the  same  hlmseH.  An 
injunction  was  awarded  the  lessee  against 
the  lessor  drilling  on  the  property;  the  trial 
court  sustaining  the  lessee's  contention. 

In  Dufileld  et  aL  t.  Mlcha^  et  aL,  102 
Fed.  820,  42  0.  O.  A.  649,  the  suit  was 
brought  by  tbe  lessor  to  cancel  the  lease; 
the  lessee  having  taken  possession  and  be- 
gun to  develop  the  property.  Tbe  court  de- 
nied the  relief. 

In  Monfort  v.  Lanyon  Zinc  Co.,  67  Kan. 
310.  72  Pec.  784,  the  delay  money  was  paid 
in  advance,  and  the  lessor  brought  suit  to 
cancel,  not  for  spedflc  performance  and 
failed  therein. 

In  Consumers'  Gas  Co.  Lltuer.  162  Ind. 
320,  70  N.  E.  363,  the  acUon  was  Instituted 
by  the  lessor  for  cancellation.  Tlie  court  held 
that  he  had  waived  the  forfeiture. 

In  Allegheny  Oil  Go.  v.  Snyder,  106  Fed. 
764,  45  C.  C.  A  604.  the  rents  or  delay  mon- 
ey had  all  been  paid,  but  there  was  no  de- 
velopment The  lessor  brought  suit  to  can- 
cel, which  was  denied. 

In  Doddridge  County  OH  Ss  Gas  Co.  t. 
Smith  et  aL  (C.  C.)  164  Fed.  970,  suit  was 
brought  by  the  lessor  to  cancel.  The  lessee 
was  in  possession,  developing  the  property. 
The  Injunction  was  denied. 

In  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed. 
801,  72  C.  C.  A.  213,  a  forfeiture  was  en- 
forced at  the  Instance  of  the  lessor. 

We  have  been  unable  to  find  a  single  case 
where  a  court  of  chancery  ordered  the  spe- 
cific performance  of  a  lease  at  the  Instance 
of  a  lessee  where  there  had  been  no  devel' 
opment  and  the  lease  provided  only  that  It 
should  be  forfeited  unless  the  lessee  paid  a 
certain  sum  of  money  for  delay,  such  con- 
tract being  merely  optional ;  but  where  the 
contract  provided  that  there  should  be  cer- 
tain development  or  the  lessee  should  pay  a 
certain  specific  sum  of  money,  then.  In  the 
event  of  delay  or  failure  of  development  an 
obligation  was  incurred  on  the  part  of  the 
lessee  to  pay  a  certain  sum  of  money.  Of 
this  character  of  cases  are  Huklll  v.  Myers  et 
aL,  86  W.  Va.  639,  15  S.  E.  151;  Stelner  T. 
Marks,  172  Pa.  400,  83  Aa  695 ;  Campbell  v. 
Rock  Oil  Company,  161  Fed.  191.  SO  C.  C.  A. 
467. 

[I]  It  is  farther  contraided  that  the  lessor 
was  esb^ped  from  declaring  this  forfeiture 
Tbe  qnartvlf  payment  dne  on  October  15. 
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1907.  was  Beat  hy  lAeA  from  Indepmideiice^ 
Kan.,  on  tbat  dat^  reacblng  Lowe  on  Octo- 
ber lom,  the  next  day,  which  was  accepted 
by  him.  The  second  quarterly  payment  was 
sent  from  Independence,  Kan.,  by  check  on 
January  11th,  reaching  him  prior  to  January 
16th.  The  third  quarterly  payment,  accord- 
ing to  the  finding  of  the  trial  court,  was 
not  sent  from  Independence,  Kan.,  until 
April  20th.  five  days  after  the  data  said 
quarterly  payment  was  permitted  to  be  made 
and  two  days  after  the  forfeiture  had  been 
deckuced.  The  trial  court  held  that  the  ac- 
ceptlng  of  the  one  payment  one  day  late 
was  not  sufficient  to  show  that  the  lessor 
reasonably  indicated  to  the  lessee  that  he 
would  walre  the  strict  compliance  with  that 
I>art  of  the  option,  to  wit,  the  time  of  pay- 
ment We  cannot  say  that  in  that  he  erred, 
for.  as  the  time  approached  In  which  he  was 
to  make  the  second  payment,  the  same  was 
mailed  four  days  before  the  time  expired  in 
which  he  was  permitted  to  make  such  pay- 
ment, when  it  would  only  take  one  day  for 
the  check  to  reach  the  lessor.  The  record 
rebuts  the  Idea  that  the  acceptance  of  the 
check  one  day  late  one  time  misled  the  lea- 
se^ for  the  lessee,  when  he  made  the  sec- 
ond payment,  evidently  acted  on  the  assump- 
tion that  he  was  bound  to  make  sudi  pay- 
ment by  the  16th  of  the  month, by  mailing 
the  check  wlthlu  ample  time  for*  It  to  reach 
the  place  of  destlnatioD.  There  Is  no  question 
in  this  case  as  to  the  miscarriage  of  the 
fdieck  by  mall,  or  the  lessee  being  thereby 
prevented  by  an  unavoidable  casualty  or 
misfortune  from  making  such  payment. 

Court*  of  equity  are  not  Justified  In  find- 
ing estoppels  or  waivers  against  contracts 
made  and  entered  into  by  parties  capable  of 
executing  the  same,  except  upon  a  suffi- 
cient predicate^  Contracts  are  z6ade  and 
entered  Into  In  order  that  the  rights  of  the 
parties  may  be  definitely  and  certahily  fix- 
ed thereunder,  and,  when  such  terms  of  for- 
feiture are  fixed  in  such  contracts  as  are 
permitted  by  law,  courts  of  equity  should 
relieve  against  the  same  tmly  In  a  proper 
case. 

No  case  has  been  cited  where  the  lessor 
was  held  to  have  waived  a  forfeiture  or  was 
estopped  from  insisting  upon  the  same  upon 
such  a  state  of  facts  as  exists  in  this  record. 

It  follows  that  the  Judgment  of  the  lower 
court  must  be  affirmed.    All  the  Jnstloes 

OtHKOT, 


SKELTON  V.  DILI* 
(Supreme  Court  ot  Oklahoma.   Nov.  18, 1911.) 

(Byttahut  &v  (k«  Oourt,} 

1.  Appeal  akd  Ebbob  (f  1011*)— Questions 
OF  Fact. 

Where  the  Creek  rolls  show  that  a  woman 
and  her  deceased  child  are  of  Creek  Mood,  and 


■he  and  her  husband  testify  to  the  same  effect 
a  finding  of  the  trial  court  that  they  are  of 
Creek  blood  will  not  be  disturbed,  though  a 
number  of  persons,  in<AudlE«  some  relatives, 
testify  they  wm  adopted  Greeks,  and  not  of 
Creek  blood. 

[Ed,  Notew— For  other  cases,  see  AopesI  and 
Error^^Oent  Dig.  ||  89S^^9;  DMnDig.  | 

2.  ACKnOWLEDOUENT       67»)— SUTFICIEMCT. 

A  certificate  of  acknowledgment,  taken  Id 
another  state,  which  suted  that  the  maker  of 
the  instnuDent  came  before  a  notary  public,  and 
which  was  attested  by  the  person  makiog  the 
certificate  as  chancery  clerk  and  ex  officio  nota- 
ry public,  was  sufficient  to  admit  the  instru- 
ment to  record  under  the  law  In  force  in  the 
Indian  Territory  prior  to  statehood. 

[Ed.  Note.1— For  other  caaeb  see  Acknowledg- 
ment, Dea  Dig.  |  67.*] 

Commissioners'  Opinion,  Dlvtelon  No.  2. 
Error  from  District  Court,  Ok^skee  Count;: 
John  B.  Patterson,  Special  Judge. 

AcUon  by  William  H.  DUl  against  L.  S. 
Skelton  and  W.  E.  Whitman.  Judgment  for 
plaintiff,  and  defendant  Skelton  brings  error. 
Affirmed. 

Stanford  &  Godiran,  tat  pUlntlfl  in  «^ 
ror.  Martin  Jj.  Frericbs,  f6r  defendant  In  ve- 
ror. 

R(^SEIt,  O.  This  is  a  suit  by  William  H. 
Dill,  defraidant  In  error,  hereinafter  called 
plaintiff,  against  L.  S.  Skelton,  plaintiff  in 
error,  hereinafter  called  defoidant,  and  W. 
E.  Whitman,  to  recover  certain  lands  describ- 
ed in  plaintiff's  petition.  The  lands  were  the 
allotment  of  Archie  Hamby,  deceased,  who 
was  the  son  of  Archie  H.  Hamby,  a  noncltl- 
zen,  and  Dora  Hamby,  a  member  of  the  Creek 
Tribe  of  Indians.  Archie  Hamby  died  on  the 
26tb  of  July,  A.  D.  1901,  leaving  surviving 
him  his  father,  mother,  three  brothers,  and  a 
sister.  The  record  is  silent  fts  to  when  this 
land  was  selected  as  his  allotment,  but  the 
enrollm^t  card  shows  that  his  enrollment 
was  approved  July  81, 1906.  The  deeds  from 
the  Greek  Tribe  to  both  his  homestead  and 
surplus  allotments  are  dated  May  24,  1907. 

Plaintiff  claims  title  as  follows:  On  the 
20th  of  July,  A.  D.  1006,  Dora  Hamby,  joined 
by  her  husband,  A.  H.  Hamby,  executed  a 
warranty  deed  to  the  lands  to  S.  M.  Wilson, 
On  the  28th  of  July,  A.  D.  1906,  S.  M.  WU- 
son  and  wife  conveyed  by  warranty  deed  an 
undivided  half  Interest  In  the  lands  to  the 
plaintiff.  On  the  Slst  of  December,  A.  D. 
1906,  Samuel  M.  Wilson  and  wife  «mv«yed 
their  remaining  interest  in  the  lands  to  Ada 
Smith '  by  warranty  deed.  On  the  ISth  of 
February,  A.  D.  1907,  Ada  Smith  conveyed 
her  interest  In  the  lands  to  the  plaintiff,  Wil- 
liam H.  Dill,  by  warranty  deed.  The  defend- 
ant W.  E.  Whitman  filed  a  disclaimer  as  to 
any  Interest  or  title  to  the  lands,  and  alleged 
that  he  was  holding  merdy  as  tenant  of  the 
defendant  L.  S.  Skelton. 

The  defendant  L.  S.  Skelton  claims  title  to 
the  lands  as  follows:  On  the  2d  day  of  Sep- 
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tonber,  A.  D.  1905,  A.  H.  Hamby.  the  father 
of  the  allottee,  Archie  Hamby,  deceased,  exe- 
cuted a  power  of  attorney  to  H.  E.  P.  Stan- 
ford, the  first  paragraph  of  which  la  as  fol- 
lows: "To  make,  execute  and  deliver  war- 
ranty deeds,  mortgages,  and  releases  upon  my 
Interest  In  the  allotment  of  my  deceased 
child,  Archie  Hamby,  set  aside  as  his  approx- 
imate share  of  the  lands  of  the  Creek  Nation 
of  Indiana  in  the  Indian  Territory."  On 
the  same  day  Dora  Hamby,  the  mother  of 
the  deceased  allottee,  executed  and  deliv- 
ered to  H.  E.  P.  Stanford  a  power  of  attor- 
ney, the  third  paragraph  of  which  is  as  fol- 
lows: "To  make,  execute  and  driver  war- 
ranty dee^,  mortgages,  and  releases  upon  my 
interest  in  the  allotment  of  my  deceased, 
Archie  Hamby,  set  aside  as  his  approximate 
share  of  the  lands  of  the  Creek  Nation  of 
Indians  In  the  Indian  Territory."  On  the 
ISth  of  September,  A.  D.  1906,  H.  P.  Stan- 
ford, acting  under  the  powers  as  above  set 
out,  in  the  name  of  A.  H.  Hamby  and  Dora 
Hamby,  executed  a  warranty  deed  to  the 
lands  to  L.  8.  Skelton,  describing  A.  H.  Ham- 
by as  a  nondtlzen  of  the  Creek  Nation  of  In- 
dians, and  Dora  Hamby  as  an  adopted  citizen 
of  the  Creek  Nation  of  Indians,  and  the  two  as 
sole  heirs  at  law  of  Archie  Hamby,  deceased. 
On  the  Ist  of  July,  A.  D.  1907.  H.  B.  P.  Stan- 
ford, as  attorney  In  fact  for  A.  H.  Hamby 
and  Dora  Hamby,  executed  a  warranty  deed 
to  the  same  lands  to  the  defendant  L.  8. 
Skelton,  upon  the  same  consideration  men- 
tioned in  the  first  deed.  On  the  12th  of  Au- 
gust. A.  D.  1907,  H.  B.  P.  Stanford,  acting 
under  the  power  given  him  by  A.  H.  Hamby, 
executed  another  general  warranty  deed  in 
the  name  of  A.  H.  Hamby,  for  the  same  con- 
sideration, to  the  defendant  L.  S.  Skelton. 

A.  H.  Hamby  and  Dora  Hamby  testified 
that  Dora  Hamby  was  of  thirty-second  Creek 
blood,  and  that  the  deceased  son  was  one  six- 
ty-fourth Creek.  The  enrollment  card,  which 
was  introduced  In  evidence,  also  showed  that 
Dora  Hamby  was  one  thirty-second  Greek, 
and  that  the  deceased,  Archie  Hamby*  was 
one  sixt7-fourth. 

The  defendant  offered  in  evidence  the  tes- 
timony of  several  witnesses,  taken  before  the 
Commissfon  to  the  Five  Civilized  Tribes,  up- 
on the  hearing  of  the  application  of  Mary  E. 
Bowen  et  al.  for  enrollment  as  citizens  by 
blood  of  the  Creek  Tribe,  Including  that  of 
several  relatives,  for  the  purpose  of  showing 
that  Mary  B.  Bowen,  who  was  Dora  Ham- 
by'B  grandmother,  was  never  a  member  of  the 
Creek  Tribe,  and  that  Mrs.  Bowen's  father's 
family  were  citizens  by  adoption,  and  not 
by  blood.  He  also  ottered  In  evidence  the 
testimony  of  Mary  B.  Bowen,  who  testified 
that  her  father  was  a  quadroon  Indian,  but 
admitted  that  she  had  never  drawn  any  mon- 
ey as  a  member  of  the  tribe.  In  the  course 
of  her  examination,  the  Commission  seems  to 
have  oamlned  varions  records,  and  to  have 
found  that  her  name  was  not  on  any  authen- 
ticated tribal  roU  of  tlie  Oceek  Matlon,  and 


also  to  have  found  that  tm  July  10,  1895,  the 
Creek  Citizenship  Commission  rendered  a 
Judgmentt  rejecting  her  application  for  en- 
roUment,  because  she  had  no  Greek  blood, 
and  because  she  was  not  living  with  her 
father,  Jim  Gentry,  at  the  time  he  and  hia 
family  were  adopted  into  the  Creek  Tribe. 
All  of  this  testimony  was  objected  to  by 
plaintiff  at  the  time  it  was  offered. 

The  parties  waived  a  Jury,  and  submitted 
the  Issues  to  the  court  to  find  tiie  law  and 
the  facta.  The  court  found  the  facts  as  to 
the  conveyances  as  stated  above,  and  also 
found  that  the  deceased,  Archie  Hamby,  was 
one  sixty-fourth  Creek  Indian,  and  that  Dora 
Hamby,  was  one  thirty-second  Creek,  and  up- 
on these  facts  found  that  the  plaintlfl  was 
entitled  to  recover. 

Several  questions  are  raised  In  the  briefs 
of  counsel  in  the  case,  and  to  cover  all  points 
that  are  or  might  be  raised  in  the  case  would 
be  to  write  a  treatise  upon  the  land  laws  in 
the  Creek  Nation,  and  also  upon  the  rights  of 
married  women.  A  principal  question  rais- 
ed in  the  brief  of  plaintiff  in  error  Is  as  to 
the  blood  of  Dora  Hamby  and  Ar<^ie  Hamby. 
It  is  contended  by  the  plaintlfl  In  error  that 
Dora  Hamby  end  Archie  Hamby.  though  en- 
rolled aa  one  thirty-second  CreA  Indian 
and  one  sixty-fourth  Creek  Indian^  reapeo- 
tlvely,  wer^  in  fact,  white  people,  and  there- 
fore* at  the  time  of  the  necutlon  of  the  pow* 
er  of  attorney  by  Dora  Hamby  to  H.  E.  P. 
Stanford,  that  their  lands  were  not  restrict* 
ed,  and  that  she  bad  a  right  to  convey  them, 
and  that  therefore  the  deeds  executed  by  H. 
B.  P.  Stanford,  In  the  exercise  of  the  power, 
were  valid,  and  conveyed  title  to  the  defend- 
ant (plaintiff  in  error). 

The  aecond  contention  of  defendant  is  that 
the  allotmrat  not  having  been  selected,  and 
the  patents  not  having  been  issued  until 
after  tbe  supplemental  treaty  took  effect,  that 
the  land  descended  as'  provided  In  diapter  49 
of  Mansfield's  Digest  of  Arkansas  (Ind.  T. 
Ann.  St.  1899,  c.  21),  and  the  mother,  Dora 
Hamby,  not  being  a  Creek  by  blood,  was  post- 
poned to  the  father,  A.  H.  Hamby,  and  that 
he  took  either  an  estate  in  fee  simple,  or,  if 
the  land  was  a  new  acquisition  In  Archie 
Hamby,  deceased,  a  life  estate  In  the  lands; 
and  that  the  power  given  by  him  to  Stanford 
was  valid,  and  that  the  conveyance  from  him 
gave  either  a  fee  simple  or  a  life  estate  to 
def^dant,  depending  on  whether  the  eAate 
of  the  allottee  was  an  Inheritance  or  a  new 
acquisition. 

Another  contention  of  the  defendant  is  that 
the  deed  from  A.  H.  and  Dora  Hamby  to  S. 
M.  Wilson  was  not  properly  acknowledged, 
and  was  therefore  not  entitled  to  record,  and 
was  not  admissible  as  evidence  in  the  case. 

In  order  to  clearly  understand  these  ques- 
tions it  is  necessary  to  refer  to  some  of  the 
Creek  agreemoitB  and  Uie  statntee  bearing 
upon  the  right  to  dlepoae  <tf  Oleek  Indian 
lands. 

Section  16|  Supplemental  (%eA  Asreemai^ 
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ratified  by  act  of  Congress,  approved  Jnne 
SO,  1902,  c.  1323.  32  Stat.  600,  Is  as  follows: 
**LajidB  allotted  to  citizens  shall  not.  In  any 
manner  whatever,  or  at  any  time,  be  eucnm- 
bered,  taken  or  sold  to  secure  or  satisfy  any 
debt  or  obligation  nor  be  alienated  by  the 
allottee  or  bis  heirs  tefore  the  expiration  of 
five  years  from  the  date  of  the  approval  of 
this  Supplemental  Agreement,  except  with  the 
approval  of  the  Secretary  of  the  Interior. 
•  •  •*> 

The  Indian  Appropriation  BUI  of  April  21, 
1904,  c.  1402,  33  Stat  189,  among  other 
things,  provides  as  follows:  "And  all  the  re- 
strictions upon  the  alienation  of  lands  of  all 
allottees  of  either  of  the  Five  ClvUized  Tribes 
of  Indians  who  are  not  of  Indian  blood,  ex- 
cept minors,  are,  except  as  to  homesteads, 
hereby  removed,  and  all  restrictions  upon  the 
alienation  of  all  other  allottees  of  said  tribes, 
except  minors,  and  except  as  to  homesteads, 
may,  with  the  approval  of  the  Secretary  of 
the  Interior,  be  removed  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior 
may  prescribe.   •   •  • " 

Section  22  of  the  act  of  Congress  of  April 
26,  1906  (34  Stat  137,  c.  1876)  entitled  "An 
act  to  provide  for  the  final  disposition  of  the 
affairs  of  the  Five  Civilized  Tribes  In  the 
Indian  Territory,  and  for  other  purposes."  is 
as  follows:  "That  the  adult  heirs  of  any  de- 
ceased Indian  of  either  of  the  Five  Civilized 
Tribes  whose  selection  has  been  made,  or  to 
whom  a  deed  or  patent  has  been  issued  for 
bis  or  her  share  of  the  land  of  the  tribe  to 
which  he  or  she  belongs,  or  belonged,  may  sell 
and  convey  the  land  Inherited  from  such  de- 
cedent; and  If  there  be  both  adult  and  minor 
heirs  of  such  decedent,  then  such  minors  may 
Join  in  the  sale  of  snch  lands  by  a  guardian 
duly  appointed  by  the  proper  United  Slates 
Court  for  the  Indian  Territory." 

Section  8  of  the  Supplemental  Agreement, 
approved  June  30,  1002,  and  put  In  force,  by 
proclamation  by  the  President  August  8. 
1002  (82  Stat  500,  c.  1323),  is  as  follows: 
"All  children  who  have  not  heretofore  been 
listed  for  enrollment  living  May  25,  1901, 
bom  to  citizens  whose  names  appear  upon  the 
authenticated  rolls  of  1890  or  upon  the  au- 
thenticated rolls  of  1895,  and  entitled  to  en- 
rollment  as  provided  by  the  act  of  Congress 
approved  March  1,  1901  (31  Stat.  861).  shall 
be  placed  on  the  rolls  made  by  said  Commis- 
sion. And  if  any  such  child  has  died  since 
Hay  25, 1901,  or  may  hereafter  die  before  re- 
ceiving his  allotment  of  lands  and  distribu- 
tive share  of  the  funds  of  the  tribe,  the  lands 
and  moneys  to  which  he  would  be  entitled  If 
living  shall  descend  to  bis  belrs  as  herein 
provided  ond  be  allotted  and  distributed  to 
tbem  accordingly." 

The  third  paragraph  of  section  7  of  the 
Original  Creek  Agreement  ratified  by  the  act 
of  Congress  of  March  1, 1901  (31  Stat.  861,  c. 
676),  Is  as  follows:  '^e  homestead  of  each 
dttzen  shall  remain,  after  the  death  of  the 
allottee,  for  the  use  and  support  of  cbUdreo 


bom  to  him  after  the  ratification  of  this 
agreement  but  If  he  have  no  such  Issue  then 
he  may  dispose  of  bis  homestead  by  will,  free 
from  limitation  herein  imposed,  and  If  this 
be  not  done,  the  land  shall  descend  to  bis 
heirs  according  to  the  laws  of  descent  and 
distribution  of  the  Creek  Nation,  free  from 
such  limitation.'* 

Id  the  case  of  De  Oraffenreld  v.  Iowa 
Land  &  Trust  Co.,  20  Okl  687,  95  Pac.  624, 
the  latter  part  of  the  paragraph  quoted  Is 
construed  to  mean  and  include  all  lands; 
and  it  la  held  in  that  case  that  all  lands, 
whether  homestead  or  not  of  the  Creek  al- 
lottees, where  the  descent  was  cast  while 
the  treaty  was  In  effect,  shall  descend  to 
tbeir  heirs,  according  to  the  laws  of  descent 
and  distribution  of  the  Cre^  Nation. 

Section  6  of  the  Supplemental  Creek 
Agreement  (32  Stat  600)  is  as  follows :  "The 
provisions  of  the  act  of  Congress  approved 
March  1,  1901  (31  Stat  861),  in  so  far  as 
they  provide  for  descent  and  distribution  ac- 
cording to  the  laws  of  the  Creek  Nation,  are 
hereby  repealed,  and  the  descent  and  dis- 
tribution of  Idnd  and  money  provided  for  by 
said  act  shall  be  in  accordance  with  chapter 
49  of  Mansfield's  Digest  of  the  Statutes  of 
Arkansas,  now  in  force  in  the  Indian  Terri- 
tory: Provided,  That  only  citizens  of  the 
Creek  Nation,  male  and  female,  and  their 
Creek  descendants  shall  Inherit  the  lands  of 
the  Creek  Nation;  and  provided  further,  that 
if  there  be  no  person  of  Creek  citizenship  to 
take  the  descent  and  distribution  of  said  es- 
tate then  the  Inheritance  shall  go  to  non- 
cltlzen  heirs  in  the  order  named  In  chapter 
40." 

The  first  question  for  decision  Is  as  to  the 
blood  of  allottee,  Archie  Hamby,  and  his 
mother,  Dora  Hamby.  If  Dora  Hamby  was 
of  Creek  blood,  she  wonld  inherit  the  allot- 
ment of  her  child,  whether  the  Creek  laws 
of  descent  and  distribution  were  In  force  at 
the  time  the  descent  was  cast,  or  the  descent 
was  governed  by  section  6  of  the  Supple- 
mental Creek  Agreement,  which  put  In  force 
chapter  49  of  Mansfield's, Digest  of  the  SUt- 
utes  of  Arkansas.  Under  the  provision  of 
section  6  of  the  Supplemental  Agreement,  If 
of  Creek  blood,  she  would  be  preferred  to 
her  husband,  and  if  the  case  of  Sbulthls  v. 
MacDougal  (C.  C.)  162  Fed.  331,  Is  to  be 
followed  she  would  have  a  fee-simple  title 
to  the  lands;  but  if  the  estate  is  not  a  new 
acquisition,  she  would  still  have  an  estate 
for  life,  and  her  deed  would  convey  such 
title  as  would  enable  her  to  maintain  eject- 
ment against  a  person  having  no  title.  Hurst 
V.  Sawyer,  2  Okl.  470,  37  Pac.  817.  There- 
fore it  la  not  necessary  to  decide  In  this  cose 
whether  the  estate  was  a  new  acquisition  in 
Archie  Hamby,  or  whether  it  was  an  inher- 
itance. If  Archie  Hamby  was  of  Creek 
blood,  bis  allotment  was  subject  to  the  re- 
strictions contained  in  section  16  of  the  Sup- 
plemental Creek  Agreement;  If  he  was  not 
ot  Greek  blood,  then  It  wonU  l»  neoenary 
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to  decide  whether  the  restrictions  were  re- 
moved from  the  sale  of  his  allotmeat  by  the 
provision  of  the  Indian  Appropriation  Bill 
of  April  21,  1904. 

[1]  Dora  Hamby  and  her  husband  both 
testlSed  that  she  and  her  deceased  son  were 
members  of  the  Greek  Tribe  of  Indians  by 
blood.  They  testified  that  she  was  one  thir- 
ty-second Cr^k,  and  that  the  deceased  was 
one  sixty-fourth  Creek.  The  enrollment  card 
showed  them  to  have  Creek  blood.  If  any  of 
the  testimony  taken  before  the  Commission 
to  the  Five  Civilized  Tribes  should  be  con- 
sidered, then  the  testimony  of  Mary  E. 
Bowen,  Dora  Hamby's  grandmother,  shows 
she  was  of  Creek  blood.  The  defendant  In- 
troduced a  copy  of  the  testimony  of  some 
witnesses,  taken  before  the  Commission  to 
the  Five  Civilized  Tribes,  for  the  purpose  of 
showing  that  Mary  B.  Bow^,  the  grand- 
mother of  Dora  Hamby,  was  not  a  Creek  by 
blood.  A  great  deal  of  the  testimony  of- 
fered for  this  purpose  was  Inadmissible  at 
the  time  it  was  given  before  the  Commis- 
sion, even  under  the  liberal  rtjle  with  refer- 
ence to  pedigree  and  family  r^ttouafalp. 
But  certainly  none  of  the  testimony  taken 
before  the  Commission  In  the  application  for 
enrollment  of  Mary  E.  Bowen  et  al.  was  ad- 
missible in  this  case.  No  attempt  whatever 
was  made  to  account  for  the  ahsrace  from 
this  trial  of  tbe  witnesses  who  had  testified 
before  the  Oommlssion.  The  plaintiff  ob- 
jected to  its  Introduction,  and  when  the 
court  admitted  it,  ove^  his  objection,  except- 
ed. Whether  the  court  proceeded  upon  the 
theory  that  many  courts  do,  where  there  Is 
no  jury,  that  it  saves  time  to  admit  every- 
thing, and  then  reject  the  Incompetent  tes- 
timony when  considering  the  case,  or  wheth- 
er he  considered  the  evidence,  does  not  ap- 
pear from  the  record.  But,  conslderli^  all 
the  evidence.  Incompetent  as  well  as  compe- 
tent, It  cannot  be  said  that  there  is  not  snffl- 
dent  evidence  to  sustain  the  flndlng  of  the 
court 

It  follows  from  the  finding  that  Archie 
Hamby  and  Dora  Hamby  were  of  Creek 
blood;  that  the  lands  were  subject  to  tbe  re- 
strictions contained  In  section  16  of  the  Sup- 
plemental Agreement  at  the  time  of  the  ex- 
ecution of  the  power  of  attorney  by  Dora 
Hamby;  and  that  tbe  deed  execnted  by  Stan- 
ford under  the  power  conv^ed  nothing  to 
the  defendant  The  plalntiCTs  deed  having 
been  executed  by  Dora  Hamby,  the  adnlt 
heir  of  the  deceased  allottee,  after  section 
22  of  the  act  of  April  26,  1906,  had  become 
the  law,  conveyed  her  title  to  the  plalntUT, 
and  whether  she  owned  a  fee  simple  or  a 
life  estate  only,  when  her  Interest  vested 
in  plaintiff,  he  bad  such  title  as  would  main- 
tain ejectment  With  this  view  of  the  case, 
It  Is  not  necessary  to  pass  on  any  of  tbe 
other  qneBtloDs  Involved,  except  as  to  the 
sufficiency  of  the  acknowledgment  of  tlie 


deed  from  A.  H.  Hamby  and  Dora  Hamby 
to  S.  M.  Wilson. 

[2]  The  def^dant  objected  to  the  Intro- 
duction of  the  deed  from  A.  H.  Hamby  and 
Dora  Hamby  to  S.  M.  Wilson,  giving  as  a 
reason  that  the  acknowledgment  recited  that 
it  was  taken  before  a  notary  public,  when  la 
fact  It  was  taken  before  a  chancery  derk. 
The  certificate  of  the  ofilcer  taking  the  ac> 
knowledgment  recites  that  "on  this  day  came 
before  me,  the  undersigned,  a  notary  public, 
within  and  for  the  state  of  Mississippi,"  etc., 
and  concludes  as  follows:  "Witness  my  hand 
and  seal  as  such  chancery  clerk  and  ex  officio 
notary  public,"  etc.  It  Is  subscribed,  "A.  I* 
Endy,  Chancery  Clerk  and  Ex  Officio  Notary 
Public."  This  acknowledgment  was  sufflclent. 
Goree  v.  Wadsworth,  91  Ala.  416,  8  South. 
712;  Owen  v.  Baker,  101  Mo.  407,  14  S.  W. 
175,  20  Am.  St  Rep.  618;  Buntyn  t.  Ship- 
pers' Compress  Co.,  63  Miss.  94.  The  ac- 
knowledgment would  have  been  good,  If  taken 
either  by  the  chancery  clerk  or  by  a  notary 
public.  Mansfield's  Digest,  Stats,  of  Ark., 
I  651.  It  Is  urged  in  the  brief  of  defendant 
that  the  officer  attached  no  seal  to  the  cer- 
tificate, but  that  was  not  stated  as  a  ground 
of  objection,  and  cannot  now  be  considered. 
Plaintiff  in  his  r^Iy  brief  claims  there  was 
a  seal  attached. 

It  follows  that  the  judgment  of  the  lower 
court  should  be  In  all  things  affirmed. 

PER  CURIAM.  Adopted  In  wboleb 


McDANIEL  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  11,  1911.) 
Cbihinal  Law  (8  1081*)  —  Appkal  —  Noticb 

OF  APPKAL— DlSUISSAL. 

Where  the  record  shows  that  notices  of  ap- 
peal in  a  criminal  case  \rere  not  served  on  the 
county  attorney  and  the  clerk  of  the  district 
court  within  the  time  required  by  law,  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2722-2724;  Dea  Dig.  ( 
1081.*] 

Appeal  from  District  Court,  Le  Blore  Oonn- 
ty;  Malcolm  B.  Rosser,  Judge. 

Henry  McDanlel  was  convicted  of  grand 
larceny,  and  appeals.  Appeal  dismissed. 

Tom  W.  Neal,  for  plaintiff  In  error.  Smith 
C.  MatsoD,  Asst  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Tbe  plaintiff  in  error  waa, 
by  information  filed  in  the  district  court  of 
Pushmataha  county  on  the  13tb  day  of  July, 
1909,  diarged  wltb  grand  larceny.  A  change 
of  venue  was  granted  to  tbe  district  court  of 
Le  Florie  county.  Upon  his  trial  there  had 
tbe  Jury  returned  a  verdict  of  guilty,  and  as- 
sessed bis  punishment  at  imprisonment  In  the 
state  poiitaatlary  for  a  period  ot  one  year. 
In  accordance  with  tbe  verdict,  on  Novem- 
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ber  12, 1010,  Judgment  and  Bentence  was  pro- 
nounced and  altered. 

The  record  shows  that  notices  of  appeal 
were  not  served  on  the  county  attorney  And 
clerk  of  the  district  court  within  the  time  re- 
quired by  law.  For  this  reason  the  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal. The  motion  Is  well  ti^en,  and  Is  sus- 
tained. 

The  appeal  Is  accordingly  dismissed. 


BTOnSB  et  sL  T.  8TATB. 

(Czimlnal  Court  of  Appeals  of  Oklahoma.  Dea 
11,  1911.) 

(Bi/Uabut  hy  the  Court.) 

1.  Gbxvinal  Law  ({  627«)— Sebvicb  or  Ao- 
ovsATion  ON  Accused— WAivKB  or  Biqht. 

Section  20  of  the  Bill  of  Rights  gives  to 
the  accused  In  a  criminal  prosecution  a  con- 
rtitntlonal  right  to  have  a  cop;  of  the  accusa- 
tion against  him.  The  accused  may  waive  this 
right,  and,  unless  be  demands  a  copy  before 
announcing  ready  for  trial,  his  right  to  a  copy 
la  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1309-1406;  Dee.  Dig.  f 
627,*] 

2.  HowciDB  (i  104*)  —  BviDiNOB  —  Aninssi- 
BILITT— Seu-Dhkhsi. 

In  a  homicide  case,  where  the  plea  is  self- 
defense,  evidence  as  to  whether  the  accused 
was  intoxicated  or  under  the  influence  of  intox- 
icating liquors  at  the  time  of  the  homicide  is 
competent  for  the  purpose  of  aiding  the  Jury 
to  determine  whether  or  not  the  accused  acted 
under  the  Influence  of  a  well-grounded  and  rea- 
sonable belief  that  he  was  in  imminent  danger 
of  losing  his  life,  or  receiving  great  personal 
injury. 

[S^.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  Ii  417-119 ;  Dec  Dig.  {  194.*] 

8.  WimssBS  (8  320*)— Gboss-Exauination— 
Scope  and  ExTEiirT. 

As  the  general  reputation  of  any  person  Is 
established  by  the  opinions  of  witnesses  as  to 
the  general  estimation  of  his  character,  it  Is 
permissible  upon  cross-examination  of  such  wit- 
ness to  show  the  sources  of  his  information  and 
particular  facts  may  be  called  to  his  attention, 
and  he  may  be  asked  if  he  ever  heard  of  them. 
This  is  permissible,  not  for  the  porpoBe  of  es- 
tablishing the  trotn  of  such  facU,  but  to  test 
the  credibility  of  the  witness,  and  to  ascertain 
what  weight  or  value  is  to  be  given  to  his  tet* 
timony. 

(Ed.  Note.- For  otlier  cases,  see  mtnesses, 

Dec.  Dig.  i  329.*] 

4.  CannHAL  Law  (5  1120*)— Wbit  of  Ebrob— 
Objections  to  EriDBnOB— Scope  and  Sut- 

nCIENCT. 

When  objections  to  a  qnestton  are  sus- 
tained, if  it  is  desired  to  reserve  the  question 
as  to  the  competency  of  the  testimony  sought 
to  be  introduced  f<w  the  determination  oi  this 
court,  the  record  must  contain  some  showing 
as  to  what  the  testimony  of  the  witness  would 
have  been  had  he  been  permitted  to  answer  the 
question.  Otherwise  this  court  cannot  deter- 
mine as  to  whether  the  accused  bag  been  in- 
jured by  the  ruling  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  2931-2987;  Dec  Dig.  i 
1120.*] 


6.  CamiNAL  T^w  (I  11D6*>— Wbit  of  Exboe 
-Review— DiscBETiON  of  Tbiai,  Coubt. 
Where,  in  a  motion  to  set  aside  the  verdict 
and  grant  a  new  trial,  an  attempt  is  made  to 
show  that  one  of  the  Jurors  was  prejudiced 
against  the  accused,  and  an  affidavit  is  at- 
tached to  the  motion  showing  prejudgment 
statements  by  a  juror,  and  the  state  files  a  con- 
troverting affidavit  of  the  juror  wherein  he  de- 
nies that  he  made  any  sudi  statements,  in  the 
absence  of  a  showing  of  abuse  of  discretion, 
the  decision  of  the  tnial  oonrt  will  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  ||  8067-^1;  Dec.  Dig.  » 
1156.*] 

6.  Cbiuinai.  Law  (f  023*)— Wbit  of  Ebbob— 
Revikw  —  Harmless   Esbob  —  iHPAinuNa 

JUBT. 

As  a  general  rule,  a  verdict  will  not  be 
set  aside  for  reasons  that  would  h%  sufficient  to 
disqualify  a  juror  on  a  challenge  for  cause, 
which  existed  before  the  juror  was  sworn,  but 
which  was  unknown  to  the  accused  until  after 
the  verdict,  unless  It  ai>peara  from  the  whole 
case  that  the  accused  suffered  injustice  from 
the  fact  that  the  juror  served  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  2210-2287;  Dec.  Dig.  i 
923.*] 

Appeal  from  Coal  County  Court;  A.  T. 
West,  Jiidg& 

W.  H.  Stouse  and  another  were  conTlcted 
of  manslaughter  in  tlie  first  degree,  and  aj^ 

peal.  Affirmed. 

Tbe  plaintiffs  In  error  were  by  Indictment 
Jointly  charged  aa  having  on  tbe  26th  day  of 
December,  1908,  In  Coal  county,  feloniously, 
without  authority  of  law,  and  with  premedi- 
tated design,  killed  one  J.  T.  Bunch.  The 
record  shows  that  there  were  some  10  per- 
sona who  claim  to  have  been  eyewitnesses  to 
the  tragedy. 

The  proof  on  the  part  of  the  prosecution 
tends  to  show  tbe  following  facta : 

Geo.  Wheeler,  the  first  witness  called  for 
the  state,  testified:  That  he  was  talking  to 
the  deceased  Just  before  the  ahootli^  com- 
menced. That  the  defendants  were  passing 
along  the  street,  and  Stouse  spoke  to  Dud 
Jackson,  a  cousin  of  the  deceased,  and  told 
him  to  be  less  boisterous.  The  deceased  was 
walking  across  the  street  at  the  time,  and 
said  to  the  defendants,  "Now,  if  you  fellowa 
are  game,  go  and  get  him.  He  has  hollowed 
again."  The  defendant  Stouse  said,  "No; 
we  will  get  yon ;"  and  the  deceased  said,  "No ; 
yon  won't;"  and  the  defendants  both  drew 
their  guns  and  shot  the  deceased  fire  or  six 
times,  killing  him  Instantly.  That  when  the 
first  shot  was  fired,  the  deceased  fell,  and 
several  shots  were  fired  while  he  was  down. 
That  the  defendant  Stouse  said,  "Now  yon 
will  give  up,  won't  you."  That  he  did  not 
see  a  gun  in  tbe  hand  of  the  deceased. 

John  Adair  testified  that  he  went  to  tbe 
defendant  Stouse'a  bouse  with  Qeo.  Causey 
and  Ed  Wooten  about  11  o'clocfc,  and  both 
the  defendants  were  there,  and  Stouse  had 
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a  bottle  of  whisky  and  offered  Geo.  Caose? 
a  drink ;  that  the  defendants  appeared  to  be 
drinking ;  that  he  heard  the  defendant  Ken- 
nedy make  a  threat  agalnet  the  life  of  the 
deceased,  but  did  not  remember  whether  It 
was  right  at  that  time;  that  he  had  heard 
Kennedy  more  than  once  threaten  the  life  of 
the  deceased;  that  Kennedy  told  him  that 
he  would  kill  the  deceased  If  he  ever  got  a 
chance;  that  such  threats  were  made  by 
Kennedy  off  and  on  for  a  year  and  a  half 
before  the  killing;  that  shortly  after  the 
killing  Kennedy  told  him  that  be  hated  to 
have  done  It,  but  It  did  not  bother  him  like 
he  thought  It  would.  . 

Dr.  Frank  Bates  testified  that  he  was  call- 
ed as  a  physician,  and  found  Bunch  dead; 
that  he  made  an  examination  to  see  what  the 
cause  of  his  death  was ;  that  there  was  a 
gunshot  wound  under  the  arm  which  went 
straight  through  the  body;  that  there  were 
two  wounds  In  the  abdomen  and  four  on  the 
left  leg. 

Joe  Cathcart  testified  that  in  October  or 
November  preceding  the  tragedy  the  defend- 
ant Kennedy  stated  to  him  "that  he  and 
Bunch  were  kin  folks,  and  had  right  smart 
of  trouble,  and  the  last  trouble  he  had  he 
told  him  If  he  ever  spoke  to  him  again  he 
would  kill  him." 

Mrs.  Ester  Myera  testified  that  she  knew 
the  deceased  in  his  lifetime  and  the  defend- 
ants ;  that  her  home  is  about  100  feet  from 
where  the  killing  occurred;  that  she  heard 
four  shots  and  went  to  the  window,  and  saw 
the  deceased  lying  In  the  middle  of  the  street, 
and  Mr.  Stouse  standing  at  his  feet  with 
two  six  shooters  in  his  hand,  and  Mr.  Ken- 
nedy, standing  at  his  side,  flred  one  more 
shot,  the  last  shot  that  was  flred,  and  it 
looked  like  it  might  go  through  Mr.  Bunch's 
side.  That  she  heard  Stouse  say,  "Keep  him 
off,  or  I  wiU  kUl  him;"  that  she  did  not 
know  what  he  meant  unless  it  referred  to 
Dad  Jackson ;  that  the  defendants  walked 
away,  and  she  went  to  where  Mr.  Bunch  was 
lying ;  that  she  did  not  see  anything  in  his 
bands. 

Herman  Whltt  testified  that  he  lived  about 
100  yards  from  where  the  killing  occprred ; 
that  he  was  looking  at  the  defendants  and 
the  deceased  when  the  shooting  occurred; 
that  the  defendants  were  both  shootii^ ;  that 
the  deceased  fell  down,  aud  tbat,  after  he 
fell,  the  defendant  Kennedy  flred  one  or  two 
shots;  that  he  could  not  tell  whether  the 
deceased  had  a  pistol  or  not 

Frank  Logsden  testified  that  about  a  year 
before  he  heard  the  defendant  Kennedy 
say,  speaking  of  the  deceased :  "We  had 
trouble  once.  I  told  him,  if  he  ever  spoke 
to  me  or  came  to  my  house,  I  am  golug  to 
throw  lead  bullets  In  him,  and  by  God,  I 
mean  to  make  my  word  live." 

Guy  Bounds  testified  that  he  was  on  the 
porch  of  Mr.  Acock's  house,  about  60  yards 
from  where  the  killing  took  place ;  that  the 
flftfwidsnts  were  coming  up  on  the  north  Bids 


of  the  street  when  they  met  Qie  deceased, 
who  was  standing  in  the  middle  of  the  street ; 
that  the  defendant  Stouse  walked  out  into 
the  street  where  the  deceased  was ;  that  he 
could  not  hear  what  was  said,  but  the  de- 
ceased hit  at  him,  and  Stouse  drew  his  gun, 
and  went  to  shooting;  that  Kennedy  ttxea 
commenced  shooting;  that  there  were  six  or 
seven  shots  fired. 

Mrs.  Freelove  Bunch  testified  that  she  was 
the  mother  of  the  deceased;  that,  hearing 
the  Bbooting,  she  went  to  where  her  son  was 
and  went  up  to  him,  and  asked  him  If  he 
could  speak,  and,  when  she  raised  up.  Bill 
Strouse  was  standing  with  both  pistols  level- 
ed down  on  him ;  that  Stouse  said,  "Mrs. 
Bunch,  I  hated  to  do  this  as  bad  as  you  do. 
bat  I  had  to  do  it,"  that  some  one  asked 
Kennedy  who  did  It,  and  he  said:  "I  am  the 
fellow  that  killed  him.  I  am  ttie  man  that 
kUled  him." 

Several  witnesses  testified  that  they  had 
heard  the  defendant  Kennedy  at  various 
times  threaten  to  klU  the  deceased. 

On  behalf  of  the  defendants,  Jim  Skeith 
testified  that  he  Is  a  brother-in-law  of  the 
defendant  Stouse,  that  he  saw  the  defend- 
ants and  the  deceased  when  they  met;  that 
he  saw  Bunch  strike  at  Stouse  with  his  list; 
that  he  was  looking  through  a  window  then, 
and  he  stepped  out  on  the  porch  and  saw 
Bunch  strike  at  Stouse  again;  that  he  saw 
him  strike  three  times;  that  Stouse  said. 
"Baldy,  go  on  and  behave  yourself.  I  do  not 
want  to  have  any  trouble  with  you ;"  that 
Bunch  stepped  ba<^,  and  said,  "Yon  God 
damn  bully  sons  of  bitches.  I  will  kill  both 
of  you,"  and  run  his  hand  in  his  pants  and 
drew  a  gun  and  flred  at  Stouse;  that  the 
next  thing  all  of  them  were  firing  their  guns 
about  the  same  time ;  that  Bunch  stood  until 
he  flred  two  shots,  and  then  staggered,  and 
flred  another  shot  and  fell,  and  tiiea  flred 
another  shot  after  he  fell,  that  Stouse  then 
threw  his  gun  down  on  Bunch,  and  says, 
"Baldy,  don't  fire  any  more,  throw  that  gun 
down.  I  do  not  want  to  kill  you that 
Stouse  picked  up  a  gun  from  the  street  and 
carried  It  off  with  him;  that  the  shooting 
occurred  about  1  o'clock. 

Iva  Stouse  testified  that  she  was  a  st^ 
daughter  of  Jim  Skeith,  and  the  defendant 
"W.  H.  Stouse  Is  my  unde";  that  she  was 
standing  on  the  porch  when  her  uncle  and 
Mr.  Kennedy  met  the  deceased,  wbo  was  in 
the  middle  of  the  street;  that  he  came  up 
near  to  where  the  defendants  were  and  said, 
"Oh,  you  bullies,  you  sons  of  bitches,  X  am 
going  to  shoot  you  both ;"  that  he  Ox'ew  back 
and  struck  three  licks  at  her  uncle  and  Jerk- 
ed his  gun  and  fired  two  shots ;  that  the 
defendants  drew  their  guns  and  flred  three 
shots  apiece,  and,  after  he  fell,  he  raised  up 
on  his  left  shoulder  and  fired  two  more 
sbots ;  that  the  first  and  the  last  shot  was 
flred  by  the  deceased;  that  she  did  not  bear 
the  defendants  soy  anything. 

Bessie  Wlllluas  teetUtod  that  she  was  at 
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Jim  SMth'B,  Ttoltlng  Ira  Stooso^  and  was  on 
th*  pordk  wlwn  tbe  shooting  took  place ;  that 
she  saw  the  defendants  when  ftey  met  the 
deceased,  and  the  flist  thing  that  happened 
the  deceased  pnUed  a  gnn  ont  of  his  right 
hip  or  some  place  on  the  rli^t  side  and  fired 
twice ;  that  stie  did  not  see  any  other  shoot* 
tog.  On  croes-examlnatton  she  stated  that 
she  did  not  hear  more  than  two  shots. 

Delbert  Wise  testified  that  be  was  standing 
on  the  street  when  the  defendants  came 
walking  op  the  sidewalk,  and  Mr.  Bunch 
came  walking  down  the  middle  of  the  street, 
and  Mr.  Jackson  was  going  down  the  street 
hollowing,  and  Stouse  said,  "Dnd,  don't  start 
any  disturbance that  Mr.  Bnnch  then  said 
that,  "if  7on  sons  of  bitches,  if  70a  fed  like 
starting  it,"  and  struck  at  Mr.  Stouse ;  that 
after  he  struck  him  the  shooting  commenced 
and  he  ran ;  that  Mr.  Bnnch  fired  the  first 
shot. 

Hilda  Robertson  testified  that  she  witnessed 
the  tragedy,  and,  when  the  deceased  met  the 
defendants,  Mr.  Stouse  told  him  that  "he 
did  not  want  to  have  any  trouble  with  him," 
go  on  and  have  a  good  time,  he  "did  not 
want  to  have  any  trouble  with  him" ;  that 
Bunch  said,  "Zou  damn  sons  of  bltdies,  I 
will  kill  yon"  and  then  he  shot  at  Mr. 
Stouse ;  that  she  did  not  see  any  other  shoot- 
ing, althongb  she  stood  on  the  porch  until 
after  it  was  over  with. 

Mr.  Trice,  counsel  for  the  defendants,  thou 
stated :  "We  hare  been  surprised  in  this  wit- 
ness. I  belioTe  we  have  a  right  to  lead."  In 
response  to  leading  questions,  she  then  stated 
she  saw  Mr.  Stouse  shoot  once,  and  that  she 
■aw  Mr.  Bnnch  shoot  twice  after  he  fell,  and 
that  the  last  shot  was  fired  by  Mr.  Bunch. 

Mrs.  Lou  Olmstead  testified  that  she  saw 
the  defendants  and  the  deceased  come  to- 
gether; did  not  hear  what  they  said,  but 
saw  Mr.  Bunch  hit  Mr.  Stouse  with  his  right 
hand;  that  he  struck  three  times  at  him, 
and  got  his  pistol  from  his  bosom  and  shot 
at  Mr.  Stouse ;  that  she  could  not  say  how 
many  times  Mr.  Bunch  shot;  but  he  shot 
twice  after  fell ;  that  Mr.  Stouse  fired  a 
shot,  but  she  did  not  see  Bilr.  Kennedy  shoot ; 
that  Stouse  picked  np  a  pistol  from  the 
street,  and  then  walked  back  to  the  sidewalk. 

J.  M.  Wilson  testified  that  he  was  a  jus- 
tice of  the  peace  in  Coalgate ;  that  Kennedy 
was  his  constable  and  Stouse  was  his  deputy ; 
that  Kennedy  was  a  city  marshal ;  that  he 
saw  the  two  defendants  about  11  o'clock,  and 
they  were  duly  sober  to  the  best  of  his  knowl- 
edge ;  that  they  drank  some  weak  eggnog  at 
his  house  before  noon ;  that  after  the  shoot- 
ing they  came  to  bis  house,  and  he  examined 
the  three  pistols  they  had.  Two  of  the  pis- 
tols were  loaded  all  around,  and  one  of  them 
had  two  loads,  four  empty  chambers  in  It 
He  also  testified  as  a  charaetn  witness. for 
the  defendant  Kennedy. 

J.  W.  Hurst  testified  that  he  met  the  de- 
fendants about  five  minutes  before  he  heard 
the  shooting,  and  talked  with  them;  that.  It 
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they  were  under  the  Infin^ice  of  whisky,  he 
could  not  toll  It 

Hattie  Wise  testified  that  she  was  the  wife 
of  Delbert  Wise;  that  she  saw  the  defend- 
ants and  the  deceased  when  they  met  before 
the  shooting;  that  she  did  not  hear  what 
was  said,  but  Mr.  Bnnch  strack  at  Mr.  Stouse 
three  times;  that  Stouse  pushed  him  back, 
and  Mr.  Bunch  fired;  that  Mr.  Stouse  then 
fired ;  that  Mr.  Bunch  fired  two  shots  before 
he  fell,  and  two  after  he  fell,  one  of  them 
b^g  tile  last  shot  that  was  fired ;  that  hex 
husband  was  standing  on  the  sidewalk  close 
to  Mr.  Stouse  at  the  time;  that  she  Is  the 
daughter  of  Mrs.  Lou  Olmstead;  that  the 
deceased  was  wearing  an  overcoat  hot  she 
did  not  see  where  he  took  the  pistol  from. 

W.  H.  Stouse  testified  on  behalf  of  himself 
and  his  codefendant  that  he  was  4S  years  of 
age ;  that  at  the  time  of  the  homicide  he  was 
city  marshal  or  chief  of  police  of  Coalgate; 
that  the  defendant  Kennedy  took  dinner 
with  him  that  day  at  his  home;  that  they 
then  walked  downtown  and  met  Mr.  Bunch 
coming  across  the  street  To  use  his  own 
language,  he  then  stated:  "When  they  got  up 
tolerable  close,  he  made  a  remark;  There 
is  them  two  bully  sons  of  bitches;  I  want 
both  of  them;'  and  when  he  said  that  be 
grabbed  his  coat — he  had  on  an  overcoat  and 
a  dress  coat — and  started  to  throw  it  back, 
and  I  laid  my  hand  on  his  arm.  I  says,  'Go 
on.*  He  Just  threw  his  hand  np  like  that 
and  threw  his  coat  backward,  and  says,  'God 
damn  you,'  and  struck.  I  just  guarded  the 
lick  off,  and,  when  I  done  that  and  he  made 
the  next  pass  at  me,  I  threw  my  hand  against 
him,  and,  when  I  pushed  bim  back  and  when 
I  stralgjitened  np  the  next  time  he  had  a  gnn. 
X  dont  know  where  he  got  It  When  I  first 
saw  it  as  I  straightened  up,  he  had  it  and  1 
hadn't  more  than  saw  It  till  he  pulled  the 
trigger."  He  then  fired  another  shot  toward 
him.  "Q.  What  next  happened?  A.  When 
he  fired  the  next  shot  of  course,  I  was  get- 
ting my  gun  out  and,  when  be  fired  the  next 
shot  I  had  my  gun  out  I  dodged  back,  the 
smoke  and  powder  in  my  eyes,  and  X  guess 
I  staggered  back  a  little,  and,  as  I  straighten- 
ed, the  three  shots,  the  one  I  supposed  he 
shot  at  Kennedy,  and  my  shot  and  Mr.  Ken- 
nedy's shot  I  reckon  they  all  three  went  to- 
gether. Q.  Then  what  next  happoied?  A. 
When  I  fired  the  first  shot,  he  staggered 
back  It  seemed  to  me  aboot  two  steps  to  the 
best  of  my  knowledge.  The  first  shot  I  fired 
I  Just  Jerked  my  gun,  and  threw  it  right 
down,  and  fired.  It  wouldn't  have  hit — In  my 
Judgment  It  wouldn't  have  hit  him  1^  the 
body.  I  didn't  have  my  gun  high  enough. 
As  we  all  three  fired,  he  started  and  Just 
sort  of  sank  down.  I  couldn't  tell  whether 
he  was  falling  or  squatting,  but  as  he  squat- 
ted down,  I  fired  my  last  shot  I  fired  Just 
as  he  stepped  back,  before  he  squatted  down. 
I  shot  again  after  he  fired  a  shot  and  then 
you  might  say  we  practically  all  three  shot 
together,  and  when  that  shot  waa  fized,  be 
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fell  to  tbe  KtoQiid  od  bis  left  Bide,  and,  as  he 
fell,  he  dropped  on  Ctie  ground  like  that,  and 
threw  his  gnn  on  hla  hip  and  fired  fals  gun, 
and,  when  he  done  that,  I  threw  my  gun 
on  him,  and  said :  'Baldy,  drop  that  gnn.  I 
dont  want  to  kill  700,  but  I  will  have  to.' 
He  looked  at  me,  and  let  it  go,  and  It  fell, 
and  I  reached  over  him  and  pii^d  up  his 
six  shooter,  and  went  to  the  sheriff."  Oa 
cross-examination  be  testified  that  he  was 
duly  sober,  that  he  had  <Hily  drank  about 
half  a  8^Bs  of  eggnog  at  Judge  Wilson's, 
and  a  half  bottle  of  be«  at  home. 

J.  E.  Kennedy  testified  on  his  own  bdialf 
and  on  behalf  of  bis  oodefendant:  Tbnt  he 
was  a  constable  of  Coalgate  towntfilp.  That 
on  the  day  in  Question,  ^rtien  they  met  the 
deceased,  he  beard  blm  say:  "Both  of  yon 
bnlly  sons  ot  bitches  can't  run  me  off  the 
street.  I  am  out  ben  to  get  both  of  yon 
sons  of  bitches."  Hut  Stouse  asked  him  to 
b^sTe  himself,  and  kind  of  put  his  hand 
out,  and  witness  BtenTed  a  couple  of  steps 
beyond  Stouse,  and  was  standing  with  his 
hsiids  bdiind  him,  and  the  deceased,  stand- 
ing in  the  street,  put  his  r^t  foot  on  the 
sidewalk,  and  says,  *^od  damn  yoo,  BUI 
Stons^"  and  struck  at  him  two  or  three 
times,  and  then  jerked  a  gun  from  somewhere 
In  front  of  hfm,  "somewh^  from  his  hip 
like  that,"  and  fired  at  Stouse;  that  he  step- 
ped np,  and  says,  "  'Baldy,  tor  Ood's  sake 
don't  do  that,*  and  he  said.  'Ton  son  of  a 
bitch,  I  want  you,  too,'  and  flung  his  tpm 
on  me.  I  reatdied  for  my  gnn,  and  me  and 
Bundi  fired  together,  and  I  fired  three 
straight  shots  as  fast  as  I  could;"  that  the 
deceased  fired  one  shot  after  be  fell  on  the 
ground;  that  that  was  Che  last  shot  fired; 
that  be  shot  the  deceased  in  s^-defmse  to 
save  his  own  life;  that  his  wife  and  the 
wife  of  the  deceased  were  sisters ;  that,  when 
his  wife  separated  from  him,  she  went  to 
the  home  of  the  deceased  on  their  fatber-In- 
law's  place ;  that  tbe  next  time  they  separate 
ed  that  his  wife  went  to  her  father's ;  that 
Portly  thereafter  she  returned  to  witness; 
that  he  did  not  make  the  threats  to  kUl  tbe 
deceased  as  tesUfled  to,  but  did  warn  him  to 
keep  away  ftom  his  place. 

Upon  the  trial  the  Jury  returned  a  verdict 
finding  the  defendants  guilty  of  manslaugh- 
ter hi  tbe  first  degree,  and  assessing  their 
punishment  at  Imprisoimient  In  the  peniten- 
tiary for  six  years  and  six  months.  July  12, 
180B,  judgment  and  sentence  was  pronounced 
and  entered  In  accordance  with  tbe  verdict 

To  reverse  the  judgment  and  order  denying 
a  new  trial,  tbe  defendants  appealed  by  filing 
In  this  court  on  January  11, 1910,  their  peti- 
tion In  error  with  case-made. 

Foosbee  &  Bmnson  and  George  Trice,  for 
plaintiffs  In  error.  Ghas.  West,  Atty.  Gen., 
and  Smith  G.  MAtson.  Asst  Atty.  Oen.,  for 
the  SUt& 

DOYLE,  J.  (after  stating  the  facts  as 
above).    The  aiwlgnments  of  error  and  the 
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questions  presented  fltereon  In  so  tar  as  they 
seem  to  warrant  discussion  and  dedslon  will 
be  coDtidered  In  the  Mder  of  time  upon  the 
trial 

[1]  The  indictment  was  returned  and  filed 
In  open  court  on  March  12,  1909.  The  de- 
fendants were  arraigned  March  ISth,  and 
were  then  enlarged  on  baU.  June  80th  tbe 
case  was  called  for  trial.  The  state  and  the 
defendants  announced  ready,  and,  after  the 
Jury  bad  been  Impaneled  and  sworn,  the  de- 
fendants Interposed  an  objection  to  proceed- 
ing further  with  the  trial  for  the  reason  that 
tbey  had  not  beoi  served  with  copies  of  the 
Indictment  as  required  by  the  Constitution 
snd  lam  of  the  statei 

The  state  called  the  clerk  of  tbe  court,  who 
testified  that  be  fnmlstied  oc^les  to  the  de- 
fendant's attorneys,  but  did  not  remonbw 
who  received  than;  that  he  made  no  record 
of  tbe  delivery  or  receipt  of  sudi  copies; 
tbat  he  also  ofEered  copies  to  the  defendants, 
and  th^  refused  them,  saying  tJiey  had  at- 
torn^ to  attend  to  their  case.  Bach  of  the 
six  attorneys  appearing  for  the  dtfendants 
testified  that  he  bad  not  received  a  copy  of 
the  indictment  The  court,  after  hearing  the 
testimony,  overruled  tbe  objection,  and  the 
ruling  is  assigned  as  error. 

Our  Constitution  (section  20,  BUI  of  Blghti^ 
prescribes :  "In  aU  criminal  prosecutions  the 
accused  •  •  •  shall  be  Informed  of  the 
nature  and  cause  of  the  accusation  against 
htm  and  have  a  copy  thereof.  *  *  *  "  Tb» 
defendants  had  a  constitutional  right  to  have 
copies  of  tbe  indictment.  It  follows  that 
tbere  was  error  as  contoided  by  counsti, 
unless  the  defendants  could  and  did  waive 
this  right  A  defendant  In  a  capital  case  is 
not  to  be  presumed  to  waive  any  of  bis  con- 
stitutional rights,  but  tbat  be  may  waive 
such  rights  has  often  been  JudidaUy  deter- 
mhied.  In  the  case  of  Sterr  v.  State,  5  OkL 
Cr.  440,  115  Pac.  366.  it  was  said  that  where 
a  constitutional  right  In  a  criminal  cause  Is 
lai^ely  for  the  benefit  of  the  accused,  or  In 
tbe  nature  of  a  personal  privilege,  the  law 
Is  well  settled  that  an  accused  may  waive 
such  right  Mr.  Bishop  says:  "Any  right 
given  by  statute  or  otherwise  to  the  defend- 
ant for  bis  benefit,  such  as  to  bare  a  copy 
of  tbe  Indictment,  or  a  list  of  the  jurors,  or 
of  the  witnesses  against  htm,  at  a  particular 
time  or  before  trial,  may  be  waived,  either 
In  words,  or  by  omitting  to  apply  for  the 
thing.  And  if,  for  example,  the  copy  of  tbe 
indictment  furnished  him  is  Incomplete,  he 
cannot  first  object  after  trial."  Bishop's 
New  Orlm.  Proc.  par.  126.  That  there  was 
a  waiver  by  the  defendants  of  this  right  can 
be  neither  doubted  nor  denied.  It  appears 
from  the  record  tbat  the  defendants  were 
enlarged  on  baU  more  than  three  months 
preceding  the  trial,  and  they  could  at  any 
time  have  demanded  copies  of  the  Indlctm^t 
Tbe  record  shows  no  application  for  the  bene- 
fit of  such  privilege.  On  tbe  other  hand,  it 
shows  that  the  clerk  toidered  the  defendants 
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copies  of  the  Indictment  whldi  th^  refnsea 
to  accept  The  langiuse  of  the  provision  Is 
permlmive,  "The  accused  shall  have  a  copy 
thereoT*;  that  Is,  he  may  have  If  he  request 
If  he  does  not  request,  then  he  cannot  com- 
plain that  a  oopy  was  not  forced  npon  Um. 
It  was  held  In  the  case  of  Blair  r.  State^ 
4  OU.  Cr.  869;  lU  Pac.  lOOS,  that,  unless 
the  defendant  demands  a  capj  of  the  accusa^ 
tlon  before  announcing  ready  for  trial,  his 
right  to  a  copy  Is  waived. 

The  objection  was  properly  overmled. 

Objections  were  made  and  exceptions  tak- 
en to  rollnga  in  admitting  and  rejecttog  erl- 
denoe.  These  rulings  are  collectively  as- 
signed as  error. 

[II  The  first  Is  error  In  admitting  evidmce 
that  the  defendants  were  drinking  Intoxicat- 
ing liquor  shortly  before  the  homicide.  We 
have  no  difficult  in  determining  that  the 
mling  of  the  court  was  undoubtedly  correct 
Prof.  Wlgmore  says:  "Intoxication,  as  a 
mental  condition  of  temporary  atupefactlon, 
may  be  evidenced  drcomstantlally  in  the 
same  general  modes  that  are  available  for 
mmtal  capacity  or  condition  In  general.  (1) 
It  may  be  evidenced  by  the  person's  cou- 
dact  (2)  It  may  be  evidenced  by  predispos- 
ing circumstances;  1.  e.  by  the  drinking  of 
Intoxlcatlve  liquor.  (3)  It  may  be  evtd«iced 
by  his  prior  or  subsequent  condition  of  In- 
toxication within  such  a  time  that  the  con- 
dition may  be  supposed  to  be  continuous." 
Intoxication,  If  it  Is  of  such  a  degree  as  to 
deserve  the  name,  Involves  a  numbing  of 
the  faculties  so  as  to  affect  the  capacity  to 
observe,  to  recollect,  or  to  communicate; 
and  Is  therefore  admissible  to  impeach." 
Wlgmore  on  Evidence.  U  235,  933.  It  Is 
siiid  by  the  Supreme  Court  of  Illinois  in  the 
case  of  Miller  v.  People,  216  111.  309,  74  N. 
E.  743  (this  was  a  murder  case;  Miller 
as  village  marshall  shot  and  killed  a  man, 
and  bis  plea  was  self-defense):  "In  order 
to  arrive  at  a  Just  and  proper  conclusion  as 
to  the  reasonableness  of  the  acts  of  the 
plaintiff  In  error  on  the  occasion  In  question, 
we  think  It  sot  at  all  improper  that  the 
Jury  should  have  known  that  he  was  Intox- 
icated, if  such  was  the  fact.  Hla  ability 
to  see  and  comprehend  what  was  occurring, 
and  to  form  therefrom  a  reasonable  and 
well-gronnded  belief  that  he  was  in  danger 
of  losing  his  life  or  suffering  great  bodily 
harm,  would  be  affected,  in  a  greater  or 
less  degree,  by  Intoxication.  A  man  In  a 
state  of  intoxication  may,  because  there- 
from, misconceive  his  situation  and  but- 
roundlngs,  misapprehend  the  acts  and  con- 
duct and  purposes  of  others,  and  arrive  at 
a  wholly  unfounded.  Irrational,  and  unjust* 
Iflable  belief  of  persmtsl  danger  which 
would  not  find  lodgment  In  bis  mind  it  his 
mmtal  faculties  were  not  in  an  abnormal 
condltton." 

The  defendants  dalm  that  as  peace  of- 
fices they  were  preserving  the  peace  when 


the  deceased  made  a  morderona  aasanlt 
upon  them,  and  In  necessai^  self-defense 
they  killed  him.  It  la  a  mattor  of  common 
knowledge  that  the  effect  of  Intoxicating 
liquor  npon  the  human  mind  la  to  magnifly 
grievances,  whether  real  or  Imaginary,  and 
this  evidence  was  competent  for  the  pur- 
pose ct  aiding  the  Jury  In  -  detominlng 
whether  Uie  defmdants  acted  under  the  In- 
fluence of  a  well-grounded  and  reasonable 
belief  that  they  were  In  imminent  danger 
of  losing  their  lives  or  receiving  great  per- 
sonal injury,  or  whether  the  killing  was  the 
result  in  whole  or  In  part  of  a  drunken 
disregard  for  human  life. 

J.  M.  Wilson,  as  a  witness  for  the  def^d- 
ants,  testified  that  be  was  a  Justice  of  the 
peace  In  and  for  Coalgate  townslUp,  Coal 
county;  that  the  defendant  Kennedy  was 
constable  and  marshal  of  Goalgate  town- 
ship and  city,  and  the  defendant  Stouse  was 
his  deputy  at  the  time  of  the  homicide; 
that  Kennedy  was  a  prudent  ofllcer,  and 
never  drew  his  gun  in  making  an  arrest; 
that  he  chlded  him  on  different  occasions 
for  not  using  his  gun  enough;  that  he  bad 
known  Kennedy  for  three  years,  and  knew 
his  general  reputation  and  character  for 
peace  and  quiet,  and  as  being  a  law-abiding 
citizen,  and  that  it  was  good.  On  cross- 
examination  he  was  asked  to  state  If  he 
ever  heard  any  person  or  persons  talking 
about  Kennedy  and  his  mistreatment  of 
his  wlf^  and  saying  that  he  bad  hand- 
cuffed her,  and  whipped  her  with  the  belt 
;  of  his  pistol,  and  he  answered,  "I  have 
heard  it  from  one  or  two  persons." 

The  wife  of  the  defmdant  Kennedy  was 
next  called  as  a  witness  for  the  defendants, 
and  was  permitted  to  testify,  over  the  ob- 
jection of  the  state,  that  the  deceased  and 
bis  family  caused  her  to  leave  the  defend- 
ant her  husband,  on  two  occasions,  and 
that  the  defendant  was  a  good  husband  to 
her,  and  that  he  did  not  whip  her.  On 
cross-examination  she  was  asked  If  on  one 
of  the  occasions  of  leaving  her  husband  she 
went  to  the  home  of  the  deceased,  and  «- 
hiblted  brnises  on  her  body  to  her  slater, 
the  wife  of  the  deceased,  and  her  mother, 
Mrs.  England,  and  told  them  that  her  hus- 
band had  whipped  her  with  a  pistol  belt, 
and  she  answered,  "No,  sir."  We  cannot 
conceive  upon  that  theory  the  testimony  of 
Mrs.  E^nnedy  was  admissible.  The  Inquiry 
upon  the  cross-^amlnatlon  of  Wilson,  the 
only  character  witness  testifying,  was  di- 
rected to  the  witness  hearing  reports  of  acts 
of  misconduct,  and  not  of  the  fact  of  mis- 
conduct 

[t]  As  the  general  reputation  at  any  per- 
son Is  established  by  tbe  <vlnlons  of  wit- 
nesses as  to  the  general  estimation  of  hla 
diaractw,  It  is  permissible  upon  cross-exam- 
ination of  a  character  witness  to  show  the 
sources  of  bis  Informatloa  and  portlcnlBr 
tactB  may  be  called  to  hla  attntloD,  and 
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be  mar  Iw  asked  If  be  erer  heard  of  them. 
This  iB  pennlsslble,  not  tot  tbe  pnrpoee  of 
establlsblng  tbe  troth  of  these  CbcIs,  bnt 
to  test  the  credibility  of  the  witness,  and 
to  ascertain  what  weight  or  valne  is  to  be 
given  to  his  testimony. 

The  state  In  rebuttal  was  permitted  to 
iDtrodnoe  the  testhnony  of  lire.  Bunch,  the 
wife  of  the  deceased,  and  Mrs.  England, 
the  mother  of  Mrs.  Kennedy,  to  the  effect 
that  Urs.  Kennedy  on  tlie  occairions  of  leav- 
ing bet  boBband  came  to  their  home  and 
exhibited  braises  on  hw  body,  and  said  they 
had  been  made  by  her  husband  irii^plng 
her.  Oonnsel  insist  that  the  comt  erred  in 
admitting  this  rebuttal  testimony.  We  be- 
lieve that,  in  view  of  tbe  fact  that  the  colla^ 
eral  Issue  was  raised  by  the  evidence  Intro- 
duced on  the  part  of  the  defteidants,  th^ 
cannot  now  be  heard  to  complain  of  an  er- 
roneous ruling  of  the  court  thereon. 

[4]  It  Is  also  insisted  that  the  court  erred 
in  refusing  to  permit  the  defendants  to  In- 
troduce material  evldaice  In  their  behalf. 
From  a  carefnl  examination  of  the  record 
we  are  led  to  beUeve  that  the  rulings  of 
the  court  on  the  admission  of  evidoice  were 
more  than  &vorable  to  the  defendants.  It 
Is  Impossible  to  determine  from  the  record 
what  evidence  was  Intended  to  be  intro- 
duced, because  no  offer  to  prove  was  made. 

"When  objections  to  a  question  are  sus- 
tained, if  it  is  desired  to  reserve  the  ques- 
tion as  to  tbe  competency  of  the  testimony 
sought  to  be  introduced,  for  the  determina- 
tion of  this  court,  the  record  must  contain 
some  showing  as  to  what  the  testimony  of 
the  witness  would  have  been  had  he  been 
permitted  to  answer  tbe  question.  Other- 
wise this  court  cannot  determine  as  to  wheth- 
er the  defendant  has  been  injured  by  the 
ruling  of  the  trial  court"  White  r.  State, 
4  Okl.  Cr.  14a,  111  Pac.  1010.  The  record 
shows  that  tbe  defendants  took  no  excep- 
tion to  any  of  the  instructions  given,  and 
the  iDStructious  criticised  In  plalntUTs  brief 
were  not  set  out  in  the  defendants*  motion 
for  a  new  trial.  The  instractlons  as  given 
by  the  court  fully  and  fairly  present  the 
law  of  the  case. 

Error  Is  assigned  on  the  refusal  of  the 
court  to  give  a  requested  instruction  on  the 
right  of  a  third  person,  viewing  an  attach 
made  by  one  person  on  a  second  person  to 
slay  the  attacking  party,  when  it  appears 
necessary  to  save  life  or  prevoit  great  bodi- 
ly Injury.  Thla  instruction  was  properly 
refused.  It  was  not  in  the  abstract  a  cor- 
rect Btatraient  of  the  law,  and  nether  of 
the  defendants  claimed  or  testified  that  he 
shot  In  defense  of  the  other;  both  testi^- 
Ing  that  tbe  deceased  shot  at  eadi  ct  them 
before  ^tbor  of  them  shot  the  deceased. 

[I]  Error  la  assigned  upon  the  order  of 
the  court  refusing  to  set  aside  the  verdict 
and  denying  a  new  trial.  One  of  the  grounds 
of  tbe  motion  la:  **Tbat  prior  to  tbe  time  of  the 
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trial  and  snbseqttent  to  th*  time  (bat  the 
crime  Is  alleged  to  have  been  committed  In 
this  case,  Sam  McCntdun,  one  of  the  Ju- 
rors who  tried  the  ease,  was  heard  to  say 
that  be  wonted  to  get  on  the  jury  that 
tried  this  caae^  and  ht^ed  that  he  would 
be  able  to  get  on  the  Jury  that  tried  this 
case^  and  that  these  defendants  oogbt  to 
be  hung;  that  if  be  was  successful  in  get- 
ting on  the  Jury  that  he  would  hang  the  de- 
fendants, if  possible,  or  that  be  would  give 
them  flO  years  in  prison  or  the  most  severe 
pnnishmait  that  he  could  cause  to  be  in- 
flicted upon  Ibem;  that  he  was  very  Ut> 
ter  in  his  remarks  against  them,  and  he 
would  endeavor  to  Inflict  the  punishment 
afbresald  regardless  of  what  law  or  the 
testimony  was;  that  at  the  time  that  Sam 
McGutchcoi  was  accepted  on  ssld  Jury  n^ 
ther  the  defendants  nor  their  attorney 
knew  that  he  had  made  such  statements,  or 
that  he  had  formed  or  expressed  any  opinion, 
or  had  any  fixed  opinion  as  to  the  guilt  or 
Innocence  of  the  defendants,  or  that  he  bad 
ever  expressed  any  desire  to  be  on  said  Ju- 
ry; that  If  said  Juror  made  the  statement 
aforesaid,  and  had  a  fixed  purpose  In  his 
mind  as  aforesaid,  that  he  was  at  the  time 
that  he  was  accepted  on  said  Jnry  an  In- 
competoit  Juror,  and  that  the  defendants 
could  not  have  been  tried  by  a  fair  and  an 
'Impartial'  Jury  as  provided  by  the  Con- 
stitution of  the  state  of  Oklahoma;  that 
the  affidavit  of  R.  O.  Parish  sustaining  the 
allegations  aforesaid  Is  hereto  attached, 
marked  'Exhibit  A.'"  In  reply  to  said  mo- 
tion and  the  aflldavlt  thereto  attached,  the 
state  filed  the  controverting  affidavit  of  said 
Juror  Sam  McCutchen.  On  tbe  Issue  of 
fact  thus  raised  teBtlm(my  was  taken,  and 
tbe  Juror  Sam  McCutchen  testified  that  he 
had  nevee  made  any  such  statements.  It 
Is  contended  by  counsel  that:  "It  Is  error 
in  a  capital  case  for  the  trial  court  to  re- 
fuse to  grant  a  new  trial  when  It  appears 
that  one  of  the  Jurors  who  tried  the  case 
had  formed  and  expressed  an  opinion  ad- 
verse to  accused,  when  such  Juror  has  qual- 
ified on  his  voir  dire,  and  his  disqualifica- 
tion Is  unknown  to  the  accused  or  their 
counsel  at  the  time  such  Juror  is  accepted.** 
The  Identical  question  here  presented  was 
considered  in  .  the  case  of  Smith  v.  State, 
6  Okl.  Cr.  — ,  114  Pac.  350,  whereto  this 
court  said:  "These  affidavits  iwesented  a 
question  o'f  fhct  whhdt  was  submitted  for 
determtoation  to  the  trial  court  The  Judge 
who  tried  this  case  tor  many  years  hod  re* 
sided  in  Coal  county,  and  was  in  a  much 
better  condition  to  determine  as  to  wbetbor 
tbe  Juror  or  the  parttes  whose  affidavits 
were  filed  in  behalf  of  the  appellant  were 
the  most  credible.  The  mere  fact  that  two 
partiea  attempted  to  Impeach  a  Juror  does 
not  by  any  means  settle  the  questlim  of 
credibility  as  between  such  parties  and  tbe 
Juror.  If  it  did,  but  tm  verdicts  oould  ba 
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nutained,  becaiuw  In  almost  any  caae  It 
would  be  possible  to  find  two  or  more  per- 
sons wbo  would  make  affldarltB  Impeaching 
a  Juror.  In  passing  npon  tbls  very  qnes- 
tlon,  the  Supreme  Court  of  Texas  la  the 
case  of  Gllletand  t.  State.  44  Tex.  857,  said: 
It  is  true  that  there  are  two  affidavits  In 
snpport  of  the  motion  and  one  in  rebnttal, 
but  we  do  not  think  that  the  decision  of  the 
qoestlon  presented  by  the  motion  should 
necessarily  depend  npon  the  mere  number 
of  affldarlts  on  one  side  orer  tin  other.' 
The  question  of  credibility  was  one  to  be 
detmnlned  by  the  trial  court;  and,  in  the 
absence  of  a  showing  that  this  discretion 
was  abused,  it  cannot  be  reviewed  here. 
There  is  nothing  in  tUa  reooid  to  indicate 
any  abuse  of  discretion  on  the  part  of  the 
trial  Judge." 

[8]  It  is  well  settled  that,  as  a  general 
rule,  a  verdict  will  not  be  set  aside  for  rea- 
sons that  would  be  sufficient  to  disqualify 
<m  a  diallenge  for  cause  which  existed  be- 
fore the  Jnror  was  sworn,  but  whl<di  was 
unknown  to  the  accused  until  after  the  ver- 
dict, unless  It  appears  from  the  whole  case 
that  the  accused  suffered  Injustice  from 
the  ftict  that  the  Juror  stfved  In  the  case. 
The  Juror  doiles  that  he  made  any  mtb 
statement,  and  the  vwdict  returned,  not 
only  corroborates  him,  but  Is  almost  con- 
clusive of  the  fact  tliat  the  defendants  were 
tried  by  a  tair  and  Impartial  Jury. 

Upon  a  careful  consideration  of  the  whole 
case,  we  And  no  error  itrejndldal  to  the 
substantial  rights  of  ttu  deftedants. 

Wherefore  the  Judgment  of  the  district 
court  of  Goal  county  ]s  afflrmed. 

WTJBMAN,  P.  3^  and  ABHSTRONO.  J., 
concur. 


RAQLAND  v.  8TATD. 
(Criminal  Court  of  Appeal*  of  OUaluHna.  Dee. 
18. 1911.) 

OanmrAt,  Law  (|  1159*)— AppkaZ/— Rkvibw— 

SomcmfCT  or  Evidbnob. 

Hie  eredlbm^  of  witnesses  and  the  weight 
or  value  to  be  given  to  dieir  testimony  is  a  qnee* 
tlon  solely  for  tiie  Jury's  determination,  and  to 
reverse  a  Jndffment  for  the  reason  that  the  ver- 
dict is  contrary  to  the  evidence  this  court  mast 
find  as  a  matter  of  law  that  the  evidence  is  in- 
sufficient to  warrant  the  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
If  w.  Gent  Dig.  H  8074r4063;  Dec  Dig.  | 
HOB.  J 

Aiveal  from  TexBS  County  Court;  W.  a 
Grow,  JudgOw 

Carl  Ragland  was  convicted  of  a  misde- 
meanor, and  appeals.  Affirmed. 

Wfley  &  E<iens  and  J.  B.  Brealln.  tor  plain- 
tiff In  error.  Smith  a  Blatson,  Asst  Atty. 
Gen^  for  the  State. 


DOYLE,  J.  The  plaintiff  In  error  was 
convicted  in  the  coun^  court  of  Texas  coun- 
ty, and  on  May  10,  191<^  was  sentenced  to 
serve  a  term  of  three  months  in  the  county 
Jail  and  to  pay  a  fine  of  $S0,  on  an  Infor- 
mation which  charged  that  Carl  Ragland, 
did  on  or  about  the  7th  day  of  July,  1909, 
"commit  the  crime  of  carrying  a  deadly  and 
dangerous  weapon  openly  with  the  Intent 
and  for  the  avowed  purpose  of  injuring  his 
fellow  m^  in  the  manner  and  form  as  fol- 
lovra,  to  wit:  Did  then  and  there  willfully, 
maliciously,  and  unlawfully  carry  opoily  a 
dangerous  and  deadly  weapon,  to  wit,  a 
shotgun,  with  the  intent  of  injuring  his  fel- 
low man,  T.  H.  Latham."  From  the  Judg- 
ment and  the  order  denying  a  new  trial  this 
appeal  is  taken. 

The  only  question  presented  Is:  "That  the 
verdict  1b  contrary  to  the  evidence  and  the 
law."  The  testimony  shows  that  T.  M.  La- 
tham, sheriff  of  Texas  county,  with  X  V. 
Farr,  city  marshal  of  Ouymon.  arrested  the 
defendant  while  he  was  driving  up  and  down 
the  streets  of  Guymon  in  a  surrey  with  a 
loaded  shotgun;  that  upon  his  arrest  he 
stated  to  the  sheriff  that  he  was  going  to 
kill  him — that  tbey  both  could  not  live  In 
the  same  county.  It  was  further  shown 
that  shortly  before  his  arrest  he  had  an- 
nounced that  he  Intended  to  kill  Sheriff 
Latham.  The  defendant,  testifying  on  his 
own  behalf,  denied  that  he  had  made  any 
threats  to  kill  the  sheriff;  that  at  the  time 
he  was  preparing  to  go  upon  a  hunting  trip. 
Joe  Yaney  testified  that  the  defendant  call- 
ed him  up  by  phone  and  ordered  a  teivm  to 
go  hunting,  and  that  he  delivered  the  rig 
to  the  defradant  shortly  before  he  was  ar- 
rested. 

The  provlBi<m  of  the  Penal  Code  under 
which  this  conviction  was  had  Is  as  follows 
(section  2761,  Snyder's  St  1909):  ''It  shall 
be  unlawful  for  any  person  in  this  state  to 
carry  or  wear  any  deadly  weapons  or  dan- 
gerous instrument,  whatsoever,  openly  or  se- 
cretly, with  the  intent  or  for  the  avowed 
purpose  of  Injuring  his  fellow  man."  There 
was  testimony  showing  the  intent  and  avow- 
ed purpose  of  the  defendant  in  carrying  the 
shotgun,  and,  while  there  is  some  conflict, 
the  testimony  was  irlth  proper  Instructions 
submitted  to  the  Jury,  and  the  verdict  of  the 
Jury  on  the  questions  of  fact  is  conclusive 
upon  tbls  court  It  is  no  more  the  province 
of  an  appellate  court  than  of  the  trial  court 
to  determine  controverted  questions  of  fact 
arising  upon  conflicting  evidence.  Neither 
can  lawfully  usurp  the  functions  of  the  Jury, 
and  neither  can  substitute  Its  Judgment  for 
that  of  the  jury,  where  there  is  a  conflict  In 
the  evidence.  The  credibility  of  the  witness- 
es and  the  weight  or  value  to  be  given  to 
their  testimony  is  a  question  solely  for  the 
Jury's  determination,  and  to  reverse  a  judg- 
ment for  the  reason  that  the  verdict  Is  con* 
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trary  to  the  evidence  this  court  must  find 
that  as  a  matter  of  law  the  evidence  is  In- 
suCBcIeiit  to  warrant  the  conviction.  On 
the  record  before  us  there  Is  nothing  for 
this  court  to  do,  other  than  to  affirm  the 
Judgment 

The  judgment  of  the  coan^  court  of  Tex- 
as county  la  th^fore  afflnnedL 

FURMAN,  P.  J.,  and  ABUSTBONG,  J., 

concur. 


HENBT  V.  8TATB. 

(Oclmlnal  Court  of  Appeals  of  Oklahoma. 

Dec.  1911.) 

(Bvllalut  hy  the  Court.) 

1.  WirmcsBis  (Si  329,  872«>— EIxahznatidn— 
Caosa- Examination  —  Scope  and  Extent. 

On  cross-examination  a  witness  may  be 
asked  any  question  the  answer  to  which  would 
tend  to  test  his  means  of  knowledge,  his  Intelli- 
gence, the  reliability  of  bia  memory,  or  his  bias, 
prejudice,  or  Interest  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cgt^IMg.  II  1104,  1106;   Dec.  Dig.  H  329, 

2.  Witnesses  (I  317*)— Ihstbuotion&— Cbed- 

IBILITT. 

An  instruction  is  improper  which  directs  a 
jury  that,  If  they  find  from  the  testimony  that 
any  witness  has  willfully  testified  falsely  as  to 
any  material  fact  in  the  case,  they  are  at  lib- 
erty to  disregard  the  testimony  of  such  witness 
except  in  so  far  as  the  same  may  be  corrobo- 
rated bv  other  credible  evidence;  the  true  rule 
being  that  the  Jury  are  the  excloaive  Judges  of 
the  credibility  of  witnesses  and  the  weight  of 
the  evidence,  and  the  value  to  be  given  to  their 
testimony,  and  they  may.  If  they  think  proper, 
reject  the  whole  of  the  testimony  of  aocb  wit- 
ness, who  they  may  find  baa  willfully  testified 
falsely  to  a  material  fact,  or  may  give  ft  such 
weight  where  it  has  been  corroborated  by  cr^- 
ible  evidence  as  they  may  deem  it  entitled  to 
have. 

[Ed.  Note.— For  other  caaea,  see  Witnessea, 
Cent  Dig.  II  1080-1083 ;  Dec.  Dig.  S  317.*] 

Ap[>eal  from  Superior  Court  Oklahoma 
County;  Edward  D.  Oldfield,  Judge. 

Newton  Houy  was  convicted  of  marder, 
and  appeals.  Reversed  and  remanded. 

Forrest  U  Hogbes  and  Mmnan  Fndett,  for 
appeUant  Smith  C.  Alatson,  Asat  Atty. 
Gen.,  ft»  tbe  State. 


FURMAN,  P.  J.  First  Appellant  the  de- 
ceased, and  Lucy  Canington,  the  prosecuting 
witness,  were  all  negroes  and  were  acquaint- 
ed with  each  other  prior  to  the  date  of  the 
homicide.  In  the  city  of  Oklahoma,  In  what 
is  called  "Packlngtown,"  there  is  a  negro  ho- 
tel which  had  been  conducted  by  the  prose- 
cuting witness,  bnt  which  at  the  time  of  the 
homicide  was  being  conducted  by  appellant 
The  state  proved  that  on  the  day  of  the  homi- 
cide Charles  Lucas  was  at  this  hotel  for  his 


washing;  that  while  there  a  difllculty  arose 
in  which  lie  lost  his  life  at  the  tiands  of  ap- 
pellant There  was  only  one  witness  to  the 
homicide  besides  appellant;  that  was  Lucy 
CarriDgton.  Her  testimony,  if  believed  by 
the  jury,  made  oat  a  case  of  murder.  Wben 
she  was  on  the  stand  testifying  in  betialf  of 
the  state,  for  the  purpose  of  showing  her  In- 
terest in  the  trial  and  thereby  affecting  her 
credibility,  counsel  for  appellant  attempted 
upon  cross-examination  to  prove  that  said 
witness  was  a  married  woman,  was  living 
separate  and  apart  from  her  husband,  and 
that  for  three  weeks  prior  to  the  homicide 
she  has  been  living  wlUi  the  deceased  and 
occupying  a  bedroom  with  him  as  his  wife. 
All  this  was  objected  to  by  counsel  for  the 
state  upon  the  ground  that  it  was  not  proper 
croBs-examlnatlOD.  This  objection  was  by 
the  court  sustainedt  to  which  coonsel  for  ap- 
pellant excepted. 

[1]  The  reason  why  the  Constitution  of  the 
state  provides  that  In  all  crlmlDal  cases  the 
accused  must  be  confronted  by  the  witnesses 
who  testify  against  him  is  that  the  defendant 
may  exercise  the  right  of  cross-examination. 
The  right  of  confrontation  Is  given  for  the 
purpose  of  enabling  a  defendant  to  test  the 
means  of  knowledge  of  a  witness,  his  Intelli- 
gence, the  reliability  of  bis  memory,  and  his 
bias,  prejudice,  or  interest  in  the  case.  The 
right  of  proper  cross-examination  is  every- 
where recognized  as  one  of  the  most  impor- 
tant and  valuable  rights  possessed  by  a  de- 
fendant and  is  just  as  Important  to  him  as 
the  right  to  examine  a  witness  against  him 
in  chief  is  to  the  state.  Necessarily  the  ob- 
ject of  cross-examination  Is  to  break  or  weak- 
en the  force  of  the  testimony  given  by  the 
witness  on  his  examination.  From  this  it 
follows  that  any  matter  which  would  have  a 
tendency  to  lessen  the  credibility  of  a  witness 
is  a  proper  matter  of  inquiry  on  cross-exsm- 
ination.  The  general  rule,  therefore,  Is  that 
anything  which  tends  to  show  bias  or  preju- 
dice on  the  part  of  the  witness  or  anything 
which  shows  bis  friendship  or  enmity  toward 
either  of  the  parties  is  commonly  a  proper 
subject  of  inqoiry;  so,  also,  is  anytiiing  which 
tends  to  show  that  in  the  circumstances  in 
which  he  is  placed  he  has  a  strong  tempta- 
tion to  swear  falsely.  The  situation  of  the 
witness  in  regard  to  the  result  of  the  trial, 
his  interest  therein,  or  inclination  for  or 
against  either  of  the  parties  may  be  shown. 
Mr.  Wlgmore  says  that  the  right  of  cross-ex- 
amination Is  "beyond  doubt  the  greatest  legal 
engine  ever  invmted  for  the  discovery  of  the 
truth."  In  the  case  at  bar  the  witness  Lucy 
Carrington  was  the  only  eyewitness  introduc- 
ed for  the  state.  It  was  principally  on  her 
testimony  that  the  conviction  of  appellant 
was  obtained.  If  it  was  true-that  she  had 
abandoned  ber  husband  and  was  living  with 
deceased  as  his  wife,  this  fact  would  have  a 
Btroug  tendency  to  indicate  bias  on  her  part 
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Id  favor  of  the  deceased,  and  was  therefore  a 
proper  subject  of  Inquiry  on  behalf  of  appel- 
lant There  was  error  In  the  action  of  the 
court  In  refn^nc  to  allow  this  Inqairy  to  be 
made. 

[2]  Second.  Upon  the  trial  of  the  cause, 
among  other  things,  the  court  Instructed  the 
Jury  as  foUowa:  •    •   The  court  In- 

structs you  that,  If  yon  believe  that  any  wit- 
ness has  wlllfally  testified  falsely  as  to  any 
material  fact,  you  are  at  liberty  to  disregard 
the  testimony  of  such  witness  except  In  so 
far  as  the  same  may  be  corroborated  by  other 
credible  evidence."  In  the  case  of  Charles 
Hast  V.  Territory,  6  Okl.  Cr.  162,  U4  Pac 
261.  a  conviction  was  affirmed  where  an  In- 
struction slmllBr  to  the  above  had  been  giv- 
en; but  in  that  case  no  exceptions  were 
reserved  to  the  instruction  and  the  attention 
of  the  court  was  not  directly  called  to  it 
But  even  If  this  had  been  done,  the  convic- 
tion would  have  been  sustained,  regardless 
of  this  instruction,  upon  the  ground  of  harm- 
less error,  because  the  facts  stated  In  that 
opinion  clearly  show  that  the  guilt  of  Hast 
was  conclusively  shown  by  testimony  other 
than  that  of  the  prosecuting  witness.  This 
case  presents  an  entirely  different  question. 
Here  the  jury  could  not  legally  have  con- 
victed appellant  unless  they  had  given  full 
faith  and  credit  to  the  testimony  of  Lucy 
Carrlngton.  This  Instruction  is  open  to  the 
objection  that  It  might  have  created  the  Im- 
pression upon  the  minds  of  the  Jurors  that 
although  they  may  have  found  that  Lucy 
Carrlngton  had  testified  falsely  to  any  ma- 
terial fact  In  the  case,  yet  If  they  further 
found  that  her  testimony  was  corroborated 
by  other  credible  evidence,  they  would  be 
forced  to  accept  and  act  ui>on  it  In  a  close 
case  like  this  we  do  not  think  that  the  above 
Instruction  should  be  given.  The  better  and 
safer  plan  would  have  been  to  Instruct  the 
Jury  as  follows:  "If  you  believe  from  the 
evidence  that  any  witness  who  has  testified 
In  this  case  has  willfully  and  knowln^y 
sworn  falsely  to  any  material  fact  then  you 
may,  if  you  think  proper,  reject  the  whole 
of  the  testimony  of  such  witness,  or  you  may 
give  such  weight  to  the  testimony  of  such 
witness  on  other  points  as  you  may  deem  it 
entitled  to  have.  Ton  are  the  sole  Judges 
of  the  credibility  of  the  witnesses  and  the 
weight  and  value  to  be  given  to  their  testi- 
mony." See  Coleman  v.  State,  6  Okl.  Cr. 
— ,  118  Pac  694.  Under  the  evidence  In 
this  case  we  can  well  see  how  the  Jury  may 
have  been  misled  to  the  Injury  of  appellant 
by  the  errors  above  pointed  out,  and  al- 
though It  is  true  that  appellant  Is  only  a 
poor,  Ignorant  negro,  and  Is  dependent  upon 
the  charity  of  bis  attorneys  for  his  defense, 
yet  he  Is  entitled  to  and  will  receive  at  the 
hands  of  this  court  the  same  consideration 
as  though  be  wwe  the  wealthiest  and  nwst 
Inflnential  num  In  the  state: 


The  Jndgmoit  nt  the  lower  court  la  there- 
fore reversed,  and  the  cause  la  remanded  for 

a  new  trial. 

ARMSIBONG  and  DO^LE;  J3^  concur. 


DREW  et  al.  v.  OITT  OF  BUTTB. 
(Supreme  Court  of  Montana.    Nov.  11,  1911.) 

1.  Mdnicifaii  Cobpobations  (S  1034*)  — 
Chahgk  of  Obaob  ot  STBsn— Damages — 
OoHPLAiHT  —  "Boot  Poutxo  ahd  Cobpo- 

BATB." 

A  complaint,  in  an  action  for  damages  by 
a  change  in  the  grade  of  a  street,  which  alleges 
that  the  defendant  is  a  municipal  corporation, 
organized  and  existing  under  the  lam  of  the 
state,  and  that  In  a  specified  year  the  defendant 
committed  the  act  causing  the  injury  complained 
of.  suffideatly  alleges  that  the  city  which  com- 
mitted the  act  was  at  that  time  a  municipal 
corporation  and  a  "body  politic  and  corpoxato." 
within  Rev.  Codes,  {  3202. 

[Ed.  Note.— For  other  caaes.  see  Munich 
Corporations,  Cent  Dig.  i  2206;  Dee.  Dig.  | 
1034.* 

For  other  definitions,  see  Words  and  niiasei, 

vol.  1,  pp.  820,  821.] 

2.  EVIDENCB  (I  31*>— JuniciAL  NoTiO— Sz- 
I8TEKCB  OF  MUNICIFAL  GORFOBATION. 

Under  Rev.  Codes,  §  7888,  requiring  courts 
to  take  judicial  notice  of  legUlative  acts,  the 
court  will  take  judicial  notice  of  the  act  Incor- 
poratiog  the  city  of  Butte,  and  the  act  making 
it  the  connty  seat  of  a  county^  and  the  statute 
bringing  it  within  the  general  mnntclpal  corpo- 
ration act,  and  that  It  was  a  municipal  corpora- 
tion in  1006. 

[Ed.  Note.— For  other  cases,  see  EMdence. 
Cent  Dig.  il  40,  41;  Dee.  Dig.  I  81.*] 

3.  Municipal  Cobfobatioits  (J  404*)  — 
CHAnoB  OF  Gbade  or  Stbeet— Dauaobb— 

COUPLAIHT— EVIDBNCB, 

A  complaint  in  an  action  against  a  city 
for  damages  by  a  change  in  the  grade  of  a 
street  which  described  the  property  as  a  desig- 
nated lot  in  a  specified  block  of  a  certain  addi- 
tion to  the  city,  according  to  a  private  plat  and 
that  the  lot  adjoined  a  street  named,  and  a 
deed,  describing  the  lot  by  metes  and  bounds, 
and  by  the  use  of  the  same  number  In  the  same 
block  "of  reserve  portion"  In  the  addition  men- 
tioned, sufficiently  described  the  property,  where 
the  evidence  showed  that  the  plat  of  the 
addition  had  been  filed;  that  at  the  time  the 
plat  was  filed  a  part  of  the  land  embraced  with- 
in it  was  acre  property,  and  that  subaegnently 
snch  part  was  snbdivided  into  lots  and  olocln, 
and  a  private  plat  made;  that  plaintiETs  prop- 
erty was  a  part  of  the  acre  proper^  subdivided, 
which  was  further  Identifiea  by  street  number 
in  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioos,  Cent  Dig.  {  008;  Dec.  Dig.  f 
404.*] 

4.  EvinBNCE  (I  868*)  —  DoctniESTs  —  Pbivatb 
Plat. 

Where  the  complaint  in  an  action  against 
a  city  for  damages  by  a  change  in  the  grade 
of  a  street  described  tbe  property  as  a  desig- 
nated lot  in  a  specified  block  in  an  addition  to 
the  city  according  to  a  private  plat,  tbe  private 
plat  sbowing  the  location'  of  plalntilTB  property 
with  reference  to  other  parte  of  the  addition. 
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was  adndsdUe  to  aid  In  Ideatifyliiv  pkantUTa 
property. 

[Kd.  Note^— For  other  ease*,  see  Bvidence, 
Cent  Dig.  H  UOO-ISOS;  DecHDig.  |  368.*] 

6u  MnmcxFAL   GoxPOUTioin    ^    4iM*)  — 
Ohahok  or  Gbadc  or  Stbibt— Daiuobb— 

COlfPLAINT— G  VI DENCE. 

Where,  in  an  action  against  a  city  for  dam- 
ages to  property  by  a  change  in  the  grade  of  a 
street)  toe  evidence  showed  that  the  plaintiff 
had  been  in  possession  of  the  proper^  some 
time  prior  to  the  change  of  the  grade,  and  had 
made  improvements  thereon,  including  the  erec- 
tion at  a  dwelling  honse,  and  his  nnrecorded 
deed,  apparently  produced  by  hia  coansel,  was 
offered  in  evidence  while  be  was  testifying,  there 
was  snfficient  evidence  to  connect  plaintiff  with 
the  title. 

tBd.  Note.— For  other  cases,  see  Municipal 
Oorporationa,  Cent  Dig.  i  996;  De&  Dig.  f 
404.»J 

Appeal  from  District  Court,  Silver  Bow 
County;  Jno.  B.  McClernan,  Judge. 

Action  by  William  J.  Drew  and  another 
against  the  City  of  Butte.  From  a  Judgment 
for  plaintifib,  defendant  appeals.  Affirmed. 

H.  LowndeB  Maury,  John  A.  Smith,  and 
N.  A.  Rotering,  for  appellant  William  Mey- 
er, for  respondents. 

HOLLOWAT,  J.  This  action  was  brooght 
to  recover  damages  for  injuries  to  real  prop- 
erty, occasioned  by  a  change  In  the  grade  of 
a  street  PlaintifCs  recovered  Judgment  and 
the  city  appealed.  The  complaint  alleges: 
"That  the  above-named  defendant,  the  city 
of  Butte,  is  a  municipal  corporation,  organ- 
ized and  existing  under  the  Utwa  of  the  state 
of  Montana."  The  answer  of  the  city  "ad- 
mits that  it  is  and  was  a  municipal  corpo- 
ration, aa  charged  In  the  complaint" 

[1]  1.  It  Is  Insisted  Uiat  tlie  oomidaint  does 
not  state  a  cause  of  action,  In  that  It  does 
not  allege  that  the  dtfendant  mu  a  municipal 
corporation  In  1908,  when  the  wrongful  act 
was  committed.  Tbe  complaint  names  the 
defendant  **tbe  Oty  of  Butte."  The  cltr  of 
Butte  answered.  In  paragraph  7  of  the  com- 
plaint, it  is  alleged  that  In  1906  the  defoid- 
ant  committed  the  act  which  caused  the  In- 
Jury  to  plaintiflCs'  property.  This  is  an  al- 
legatlcm  that  In  1908  the  dty  of  Butte  com- 
mitted tbe  act  In  this  state  a  city  a 
body  politic  and  corporate  with  the  general 
powers  of  a  onporatlon"  (sectltm  3202,  Rev. 
Codes),  and  it  would  seem  to  follow  that  the 
statement  In  the  complaint  is  a  sufficient  al- 
legation that  the  city  of  Butte,  which  com- 
mitted the  act  in  1906.  was  then  a  munidpal 
corporation.  Clark  v.  North  Muskegon,  88 
Mich.  308,  60  N.  W.  264;  Crodcett  r.  Barre* 
66  Vt  269.  20  Atl.  147. 

[21  By  virtue  of  section  7888,  Revised 
Codes,  the  courts  take  judicial  notice  of  the 
act  incorporating  the  city  of  Butte  (Laws 
1870,  p.  77),  the  act  making  it  the  county  seat 
of  Silver  Bow  county  (Laws  1881,  p.  85),  and 
the  statute  bringing  It  within  the  general  mu- 
nicipal incorporation  act  (section  6032,  Pol. 
Code  1896  [Rev.  Codes,  {  8481]);  and  in  con- 


formity with  thB  great  wel^t  of  authority 
we  hold  that  Judicial  notice  will  be  taken  of 
the  fact  that  during  1908  the  city  of  Butte 
was  a  municii>al  corporation,  existing  under 
the  laws  of  this  state,  and  was  the  county 
seat  of  Silver  Bow  county.  16  Cyc.  000; 
Bituminous  Lime  Bock  P.  &  I.  Co.  t.  Fulton. 
33  Pac.  1117;!  Cnty  Council  of  Montgomery 
V.  Wright,  72  Ala.  411,  47  Am.  Rep.  422;  X 
Dillon  on  Municipal  (>>rporatlons,  f  84;  14 
Ency.  PI.  &  Pr.  226. 

[3]  2.  Connsd  for  appellant  contend  that 
the  description  of  plaintiffs'  property  In  the 
complaint  and  in  a  deed  offered  in  evidence 
is  too  indefinite  to  identic  the  property. 
The  description  given  in  the  complaint  Is: 
"Lot  number  eleven  (11)  in  block  number  nine 
(9)  of  the  Hope  addition  to  the  city  of  Butte 
according  to  the  private  plat  and  survey 
thereof  In  the  office  of  0.  8.  Passmore  ft 
Company,  Butte,  Montana.  That  said  lot 
fronts  on  and  adjoins  Lewlsohn  street  in 
Bald  city  of  Butte."  In  the  deed  the  lot  is 
described  by  metes  and  trannds,  starting  from 
the  northeast  comer  of  lot  2,  in  block  9,  of 
the  Hope  addition,  and  the  description  given 
is  followed  by  this  recital:  "This  tract  is 
also  known  as  lot  number  elev^  (11)  in 
block  number  nine  (9)  (private  plat)  of  re- 
serve portion  of  Hope  addition  to  the  dty  of 
Butte."  The  evidence  discloses  that  the  ptat 
of  the  Hope  addition  has  been  filed  with  the 
county  derk  and  recorder  of  Silver  Bow 
county;  that  at  the  time  the  plat  was  filed  a 
portion  of  the  land  embraced  within  it 
was  acre  property;  that  aftwwards  this 
portion  was  subdivided  into  lots  ud  blockSr 
and  a  private  idat  of  It  made;  and  that  plain- 
tiffs' property  Is  a  part  of  the  acre  property 
thus  snbdlTlded.  The  property  was  fnrtlier 
identified  as  Na  912  Lewlsohn  street  in  tbe 
dty  of  Butte.  We  think  tbe  description  to 
Buffldent 

In  State  ex  leL  Arthon  t.  Board  of  Oom- 
mlasloners  of  Chouteau  County,  118  Pac  8M» 
dedded  NovembOT  8,  1911,  we  liad  occasion 
to  review  at  length  the  autiioritles  upon  this 
subject  A  reference  to  that  case  is  sof- 
fldent  here.  Bo  far  as  disdosed  by  this 
record,  there  was  not  any  special  demurrer 
Intei^lMsed  to  this  complaint  nor,  Indeed, 
any  gmeral  demurrer  or  objection  to  the  In- 
troduction  of  evidence.  The  language  of  this 
court  In  BIllingB  Realty  Ca  ▼.  Big  Dltdi  Co., 
48  Mont  261,  116  Pac.  828,  is  pertinent:  "It 
may  be  admitted  that  If  tbe  execntlon  to  be 
Issued  upon  a  Judgment  rendered  In  this  ac> 
tion  would  operate  directly  upon  the  land  In 
question,  as,  for  instance.  In  the  case  of  the 
sale  of  the  land  Itself,  or  if  it  was  sought 
to  enforce  a  tax  or  other  lien,  the  description 
herein  given  might  not  be  sufficiently  specific 
to  enable  tbe  proper  officer  to  identuy  it; 
but  In  an  adlon  for  damages  for  trei^sB, 


1  Reported  In  full  la  the  Psello  Raporte;  report- 
ed m  a  maDoraadom  decision  vlthoat  oplnlra  !■ 

m  Gal.  xvlt. 


•For  oUtw  turn  Mm  mud*  topic  and  seoUoa  NUUBBK  to  Dec.  Dig.  *  Am.  Dig.  Kv  No.  Serlas  *  a«'r  ladnei 


Digitized  by 


Google 


Mont) 


O'DONNELL  T.  Ull'Y  OF  BUTTS 


S81 


Where  the  property  enters  Into  tbe  contro- 
verey  tmly  Inddoitally,  mach  lesa  partlcn- 
Urlty  Is  required  In  describing  it  AU  that 
the  plaintiff  is  called  apon  to  do  Is  to  in- 
form the  defendant,  with  reasonahle  cer- 
tainty, of  the  location  of  the  property  upon 
which  the  trespass  Is  alleged  to  have  beea 
committed,  to  the  end  that  a  defense  may  be 
made,  or  a  plea  of  former  adjudication  there- 
after InterxKwed,  if  anottaw  action  ahonld  be 
instituted  for  the  same  injury." 

[4]  3.  Exception  Is  taken  to  the  ruling  of 
the  trial  court  In  admitting  in  erldence  the 
private  plat  of  O.  S.  Pasamore  &  Co.  The 
plat  shows  the  location  of  plaintiffs'  proper- 
ty with  reference  to  the  other  portions  of 
the  Hope  addition,  and  was  admissible,  not 
as  an  official  document,  but  to  aid  in  Iden* 
tlfylng  the  property,  and  upon  the  same  the- 
ory that  a  pencil  sketch,  made  by  a  witness 
while  on  the  stand,  to  show  the  location  of 
property  with  reference  to  some  known  ob- 
ject or  permanent  monument,  would  be  ad- 
missible. The  role  is  recognized  uniformly, 
and  Is  stated  In  17  Cyc  412,  as  follows:  "It 
is  common  practice  in  the  courts  to  receive 
priratd  or  unofficial  maps,  diagrams,  modds, 
or  -sketches,  for  the  purpose  of  giving  a  rep- 
resentation of  objects  and  places  whlcdi  gen- 
erally cannot  otherwise  be  as  conveniently 
shown  or  described  by  witnesses,  and,  when 
proved  to  be  correct  or  offered  in  connection 
with  the  testimony  of  a  witness,  tta^  are 
admissible  as  legitimate  aids  of  the  court 
or  Jury." 

4.  The  evidence  Is  sufficient  to  show  that 
plaintiffs*  property  is  a  part  of  the  Hope  ad- 
dition to  Butte,  and  within  the  dty  limits. 
Upon  the  trial  counsel  for  the  city  admitted 
that  the  defendant  did  the  work  ct  which 
complaint  Is  made. 

[fi]  6.  It  is  insisted  that  plahitlffs  did  not 
connect  themselves  with  the  title  to  the  prop- 
erty. It  appears  from  the  evidence  that  this 
property  had  formerly  been  acquired  by  G.  S. 
Passmore  and  others.  Plaintiffs  offered  In 
erldence  a  deed  to  them  from  Passmore  and 
others,  purporting  to  convey  this  property. 
The  deed  had  not  been  recorded,  and  there 
was  not  any  direct  evidence  offered  that  It 
bad  ever  been  delivered  to  plaintiffs.  This 
loose,  careless  manner  of  trying  a  case  is 
open  to  severe  criticism;  but  In  tbe  present 
Instance  we  do  not  feel  Justified  In  reversing 
the  Judgment,  since  It  does  appear  that  plain- 
tiffs have  been  In  possession  of  the  property 
since  1907,  have  erected  a  dwelling  house, 
and  made  other  improvements  upon  the 
property.  Furthermore,  the  deed  was  offered 
In  evidence  while  plaintiff  William  Drew  was 
on  the  witness  stand,  was  apparently  pro- 
duced by  plaintiffs'  connsel,  and  it  would 
■e^  to  be  a  fair  inference  that  plaintiffs 
were  in  possession  of  the  deed  at  the  time  it 
was  produced  for  identification.  The  ob- 
jections urged  are  highly  technical.  None  of 


th^  goes  to  the  merits  of  the  oontrorway. 

We  do  not  find  any  reversible  arror  In  the 
record.  The  Judgmut  and  order  daiylng  de- 
fendant a  new  trial  are  mfllrmed. 

Afflbmed. 

BBANTLT,  a  J.,  and  BMITH»  J„  concur. 


0*DONlfELL  et  al.  t.  CIT7  OF  BITCTHL 

(Sapreme  Court  of  Montana.   Nov.  11,  1911.) 

1.  PLEADiFa  d  872*)— Genibal  Dbnial— Br- 
racT. 

A  general  denial  puts  in  issue  every  mate- 
rial allegation  conitltating  plaintiff's  canse  of 
action. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent.  Dig.  !  1215;  Dec.  Dig.  |  872.»} 

2.  PLXAnnto  (I  872*)— Genebai.  Deniait-Ai^ 
uoATioNS  Not  Put  in  Issue. 

A  general  denial  does  not  raise  an  issne 
Qpon  an  allegation  that  a  certain  person  is 
the  dnly  appointed,  quallfled,  and  acOng  guard- 
ian of  minor  plaintiffs. 

[Ed.  Note^For  other  cases,  see  Pleading, 
Gent  Dig.  |  1216;  Dee.  Dig.  |  HTL*} 

8.  PLKADina  <|  872*)— Gerbbai.  Dehiai*— Al- 

iXGATions  Put  in  Issue. 

Id  a  suit  ai^inst  a  el^  for  damages  cauKd 
by  changing  a  street  grade,  an  answer  contain- 
ing a  gennal  denial,  followed  by  an  affirmative 
defense,  stating  that  plalntifb*  land  was  located 
within  the  dty,  did  not  raise  issae  on  plaintiffs* 
allegations  that  the  property  was  so  located. 

[Eld,  Note.— For  other  cases,  see  Pleadlni^ 
Dec  Dig.  S  372.*] 

4.  PLKADzira   a  98*>— DsnNBSft— InOONSIR- 
EROT. 

A  defendant  may  plead  Inconsistent  de> 
fenses,  if  they  are  not  so  incompatible  as  nee- 
essarUy  to  render  one  absolately  false. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  189 ;  Dec.  Dig.  {  S8.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  M.  Clements,  Judge. 

Action  by  Mary  O'Donnell  and  others 
against  the  City  of  Butte.  From  a  Judg- 
ment for  plaintiffs,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.  Af- 
firmed. 

H.  Lowndes  Maury,  John  A.  Smltb,  and 
N.  A.  Botering,  for  appellant    Breeo  tt 

Jones,  for  respondents. 

HOLLOW  AY,  J.  This  action  was  brought 
by  Mary  O'Donnell  and  certain  minors,  by 
Mary  O'Donnell,  their  guardian,  to  recover 
damages  for  injuries  to  real  estate,  caused  by 
a  change  of  grade  in  the  street  upon  which 
the  plaintiffs'  property  abuts.  The  answer 
admits  the  corporate  existence  of  the  dty, 
the  plalntUh'  ownership  of  the  land,  and 
"denies  generally  each  and  every  all^tion 
contained  in  plaintiffs'  complaint  not  here- 
in spedflcally  admitted  or  draied."  This 
was  followed  by  an  affirmative  defense.  Up- 
on the  trial  plaintiffs  failed  to  introduce 
any  evidence  of  the  appointment  of  Mary 
O'Donnell  as  guardian  of  the  minors,  or 
that  the  land  was  situated  within  the  oor^ 
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porate  limits  of  Butte.  The  trial  resulted 
In  a  Terdlct  and  Jud^^ent  in  favor  of  plaln- 
tlfTs.  The  defendant  city  appeals  from  the 
Judgment,  and  from  an  order  denying  it  a 

new  trial. 

Two  questions  only  are  presented,  and 
these  arise  upon  a  consideration  of  the  evi- 
dence. It  la  urged  that  the  evidence  Is  In- 
sufficient to  support  the  verdict,  in  this: 
(a)  There  is  not  any  evidence  that  Mary 
O'Donnell  was  appointed  guardian  of  the 
miuor  plalntifTs;  (b)  there  is  not  any  evi- 
dence that  the  property  injured  is  situated 
within  the  city  of  Butte. 

[1,  2]  1.  In  the  complaint  it  is  alleged  that 
Mary  O'Donnell  Is  the  duly  appointed,  quali- 
fied, and  acting  guardian  of  the  minors,  who 
are  her  coplalntiffs.  The  parties  hereto  ap- 
parently treat  the  denial  above  as  a  general 
denial.  Strictly  speaking.  It  is  not;  but 
for  present  purposes  assume  that  it  is,  and 
the  question  arises.  Does  a  general  denial 
raise  an  issue  upon  this  all^ation?  It  is 
the  rule  that  a  general  denial  puts  in  Issue 
every  material  all^atlon  constituting  the 
cause  of  action.  Pomeroy'a  Code  Bemedies, 
%  542,  *666;  Bliss  on  Code  Pleading,  %  325. 
An  allegation  that  minor  plaintiffs  have  a 
duly  ai^lnted  guardian  is  not  any  part  of 
the  statement  of  their  cause  of  action,  but 
rather  a  statement  of  the  authority  by  which 
they  appear.  The  action  is  not  by  the  guard- 
ian. The  guardian  la  not  the  plaintiff,  but 
the  action  is  by  the  minors,  who  are  re- 
quired to  appear  through  or  by  a  guardian 
(Bev.  Codes,  S  6481),  so  that  the  question  Is 
one  of  capacity  to  sue.  Section  6534,  Bevls- 
ed  Codes,  enumerates  the  grounds  of  demur- 
rer. Subdivision  2  provides  that  one  ground 
of  demurrer  Is  "that  the  plaintiff  has  not 
the  legal  capacity  to  sue."  Section  6538  pro- 
vides :  "When  any  of  the  matters  enumerat- 
ed in  section  6534  do  not  appear  upon  the 
face  of  the  complaint,  the  objection  may  be 
taken  by  answer."  Section  6535  provides 
that  objection  under  subdivisions  1,  8,  or  6 
of  section  6534  may  be  stated  in  the  lan- 
guage of  the  Code;  then  foUows  this  sen- 
tence: "An  objection  taken  under  either  of 
the  other  subdivisions  must  point  out  spe- 
clflcally  the  particular  defect  relied  upon." 
When  these  several  provisions  are  read  to- 
gether. It  would  seem  to  follow  that  the  ob- 
jection that  plaintiff  lacks  legal  capacity 
to  sue  cannot  be  raised  by  a  general  denial. 
The  lack  of  capacity  does  not  appear  tram 
the  face  of  the  complaint  Let  us  assume 
that  Annie  O'Donn^,  an  Intant,  brought 
this  action  in  her  own  name,  but  did  not 
plead  her  infancy;  defendant  could  onl; 
raise  the  question  of  her  want  of  capacity 
by  pleading  specially  that  she  la  under  the 
age  of  majority.  The  objection  may  be  tak- 
en by  demurrer,  If  the  fact  of  infancy  ap- 
pears from  the  face  of  the  complaint  If 
It  does  not  so  appear,  the  objection  may  be 
m.*.de  by  answer. 

Section  6535,  abore^  proridei  that  the  ob- 


jection of  want  of  capacity  to  sue  cannot  be 
raised  b;^  pleading  In  the  words  of  the  stat- 
ute, but  the  objection  mast  point  out  specifi- 
cally the  particular  defect  It  may  be  sug- 
gested that  section  6535  deals  primarily  with 
a  demurrer,  bat  there  is  not  any  reason  for 
a  more  specific  designation  of  the  defect  by 
demurrer  than  by  answer.  In  fact,  the 
Code  seems  to  contemplate  that  an  objec- 
tion of  want  of  capacity  to  sue,  defect  or 
misjoinder  of  parties,  or  misjoinder  of  causes 
of  action  must  be  made  by  a  pleading 
which  specifically  points  out  the  defect  re- 
lied upon,  whether  the  pleading  be  a  de> 
murrer  or  an  answer.  There  Is  not  any  dis- 
tinction made  between  these  grounds  of  ob- 
jection, and  we  imagine  that  there  cannot 
be  found  a  lawyer  who  would  Insist  that 
under  our  Code  the  objection  or  defect  of 
parties  or  misjoinder  of  causes  of  action 
could  possibly  be  raised  under  a  general 
denial.  While  the  authorities  are  somewhat 
In  conflict  upon  this  question,  the  decided 
weight  of  authority  aupports  the  view  we 
have  announced.  22  Cyc.  686;  Ewen  r, 
Chicago  ft  N.  W.  By.  Co.,  88  Wis.  613: 
DlMaye  v.  Parks,  31  Barb.  (N.  Y.)  132;  Cheat- 
ham V.  Blddle,  12  Tex.  112;  Downs  v.  Mc- 
Combs,  16  Ind.  211;  Bogers  v.  Marsh,  7S 
Mo.  64;  Schuek  v.  Hagar,  24  Minn.  839; 
White  V.  Moses,  11  Cal.  *70;  Bank  Boyd, 
99  Cal.  604,  34  Pac.  337;  Blackwell  t.  Brit- 
ish-American M.  Co.,  65  S.  C.  305,  43  S.  E. 
395.  Since  the  objection  to  the  capacity  of 
these  minor  plaintiffs  to  sue  was  not  takra 
In  the  manuOT  provided  by  the  Code,  It  la 
deemed  to  be  waived.  Section  6639,  Bev. 
Codes. 

Appellant  relies  upon  the  decision  in  John- 
son V.  Southern  Pacific  Co.,  150  Cal.  535, 
89  Pac.  348,  but  the  question  we  are  consid- 
ering was  not  even  before  the  court  In  that 
case,  and  was  not  decided.  There  the  court 
had  before  It  evidence  of  tbe  appointment  of 
a  guardian  ad  litem  for  a  minor  16  years 
of  age  upon  the  petition  of  the  guardian 
alone,  without  iwrmlttlng  the  minor  to  exer- 
cise the  right  of  nomination  given  her  by 
law.  Under  these  circumstances,  the  court 
held  that  the  appointment  was  Irregular; 
but  there  Is  not  any  suggestion  in  the  opin- 
ion that  an  issue  was  attempted  to  be  made 
upon  the  allegation  of  the  appointment  by 
a  general  denial.  All  that  appears  is,  "An 
Issue  vras  Joined  upon  this  all^tlon  by  the 
answer." 

[3,  4]  2.  The  complaint  alleges  that  plain- 
tiffs' property  Is  within  the  corporate  lim- 
its of  the  city  of  Butte.  It  Is  insisted  that 
this  allegation  is  traversed  by  the  general 
denial.  Immediately  following  the  para- 
graph of  the  answer  In  which  is  found  the 
denial  claimed  to  be  a  general  denial,  there 
are  set  forth  allegations  In  the  nature  of 
an  affirmative  defense,  in  which  It  is  stated 
that  plaintiff'  land  is  within  the  city.  Plain- 
tlfte  did  not  offer  any  evldokce  In  suppwt 
of  their  allegation  that  their  property  Is 
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within  the  dty,  aiid  did  not  offer  In  evidence 
the  affirmative  defense  CMitalned  in  the  an- 
swer of  the  defendant  city;  and  it  is  now 
claimed  that  tbey  failed  to  prove  one  of  the 
material  allegations  of  their  complaint 

Appellant  makes  the  mistake  of  assmn- 
ing  that  Its  answer  contains  a  general  de- 
nial. Section  6540,  Revised  Codes,  enumer- 
ates the  varions  matters  of  which  an  answer 
may  consist  They  are:  (1)  A  general  de- 
nial; (2)  special  denials;  (3)  denial  of  knowl- 
edge or  Information;  (4)  specific  admissions 
or  denials,  coupled  with  a  general  denial  of 
all  allegations  not  apedfically  admitted  or 
denied;  {B)  new  matter  constituting  a  de- 
fense  or  counterclaim.  Instead  of  this  an- 
swer containing  a  gener^  denial  of  all  the 
allegations  of  plalntllfs*  complaint  It  de- 
nies only  those  allegations  not  spedflcally 
admitted.  An  all^atlon  In  an  answer  that 
a  £a.ct  stated  in  the  complaint  as  true  Is 
tni^  or  the  afflrmatlve  statement  In  the  an- 
swer of  a  fact  which  Is  likewise  pleaded  In 
the  complaint  is  an  admission  of  the  truth 
of  the  allegation  of  the  complaint,  and  proof 
is  not  necessary.  Zf  It  be  said  that  this  de- 
termination practically  denies  to  a  defend- 
ant the  right  to  Interpose  inconsistent  de- 
fenses, onr  r^ly  is  that  the  defendant  does 
not  have  such  right  unqualifiedly.  The  role 
Is  established  in  this  state  that  ^he  defend- 
ant may  plead  incoodatent  defenses,  provid- 
ed they  are  not  so  Incompatible  as  nece»> 
sarily  to  render  one  or  the  other  absolutely 
false."  Johnson  v.  Butte  &  Superior  Coppw 
Co.,  41  Mont  168.  108  Pae.  1057. 

IC  the  denial  In  this  answer  abo^w  be 
construed  as  a  denial  that  plaintiffs*  prop- 
erty Is  within  the  dty  of  Bntte^  then  such 
dmlal  Is  so  far  inconsistent  with  the  afflrma- 
tlve matter  that  one  or  the  other  Is  abso- 
lutely false.  Bowever,  we  will  not  hold 
that  the  party  verifying  this  answer  com- 
mitted perjury;  rather  we  will  give  the  an- 
Bwtf  aa  a  whole  that  construction  which  Is 
entirely  reasonatde,  tIb.,  that  the  dmlal 
above  was  Intended  only  to  pnt  In  Issue 
those  allegations  which  do  not  appear  from 
the  answer,  as  a  whole,  to  be  admitted  to 
be  true.  Undn>  this  ctmstructlon,  the  alle- 
gation ct  the  complaint  that  itlalntiffs'  pn^ 
erty  Is  within  the  city  of  Butte  la  admitted, 
and  did  not  require  any  proof. 

We  do  not  find  any  eaor  In  the  irecord. 
The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  O.  X,  and  SMITH,  3^  concur. 


THOMAS  V.  THOMAS  et  ftl. 
(Supreme  Court  of  Montana.    Nov.  11,  1911.) 
1.  MORTOAGBS  (I  502*)— FOBKCLOBDRB— SaL»— 

Nbcbsbity  of  Execution. 

Bev.  Codes,  1  6861,  provldos  for  foredosnie 
by  action,  and  directs  that  the  court's  Judgment 


may  direct  the  sale.  Section  6817  provides 
tbat,  when  a  judgment  ia  for  money  or  the  pos- 
seBsion  of  real  or  personal  property,  the  same 
may  be  enforced  by  execution,  and,  when  the 
judgment  requires  a  sale  of  property,  It  may  be 
enforced  by  a  wriL  Held,  that  section  6817  has 
DO  application  to  sales  in  forecloaare,  the  court 
having  inherent  power  to  order  such  sale  with- 
out a  formal  execution,  the  slieriff  deriving  bis 
power  to  sell  from  the  decree,  and  not  from  a 
Bo-called  order  of  sale. 

[Ed.  Note.— For  other  eaaes,  see  Mortgages, 
Dec.  Dig.  I  602,»] 

2.  MOBTOAQES  (S  602*)— FOBKXOBDBB— OBDEB 

OF  Sale— Defects. 

Since  an  ofScer's  authority  to  sell  land  on 
foreclosure  emanates  from  the  decree,  and  not 
from  a  so-called  order  of  sale  issned  thereon, 
the  fact  tbat  sucfa  order  ran  in  the  name  of 
"the  People  of  the  SUte  of  Montana,"  instead 
of  "the  State  of  Montana,"  the  style  required 
for  process  by  Const  art  8|  |  27,  was  unmar 
terial. 

[Ed.  Note.— For  other  cases,  Bee  Mortgues* 
Cent  Dig.  i  1489;  Dec.  Dig.  {  502.*] 

3.  MoBTOAOEg  (I  512*)— FoBiGiABCBi— Sals— 
Siirou  Tbaot. 

Where  property  Is  described  in  a  mortgage 
as  a  single  tract  it  may  properly  be  so  sold 
hi  proceedings  to  foreclose,  unless  the  court  di- 
rects a  different  method  of  procedure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  1  1615;  Dec.  Dig.  |  612.*] 

4.  Mobtoaoes  (M  512.  538*)— Fobiolobub*- 
Salb  in  Gboss. 

Bev.  Codes,  {  6830,  providing  that  when 
real  property,  consisting  oi  several  known  lots 
or  parceu.  is  sold  under  execution,  they  must  be 
sold  separately,  is  directory  only,  so  that  a  sale 
in  gross  is  voidable  only,  and  not  void  nor  open 
to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Mort_ 
^t^  Dig.  »  1616,  1558;  Dec.  Dig.  H 

5.  MoBTGAOsa  (I  612*)— FmECLOBUBE— Sals— 

PABCEL6. 

Where  a  mortgage  covered  two  different 
pieces  of  property,  on  which  were  various  build- 
ings used  for  business  and  residence  ourposes, 
and  certain  of  the  buildings  were  built  across 
the  line  between  the  two  tracts,  the  sheriCE,  on 
making  the  sale,  was  not  bound  to  sell  each 
building  and  the  ground  necessary  to  support 
it  as  a  separate  parcel,  but  properly  sold  the 
entire  property  en  masse. 

[Ed.  Note.— For  otlier  cases,  see  Mortgages, 
Cent  Dig.  |  1515;  Dec  Dig-l  612.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  B.  Polndexter,  Judge. 

Suit  by  Mattie  A.  Thomas  agalost  Arthur 
Thomas  and  others.  From  an  order  granting 
a  writ  of  possession,  defendants  appeal.  Af- 
firmed. 

Baldwin  &  Baldwin,  for  appellants.  How- 
ell &  Davl^  for  respondent 

SMITH,  J.  On  November  0, 1908,  a  decree 
of  foreclosure  of  a  mortgage  held  by  the  re- 
spondent on  certain  real  property  of  the  ap- 
pellants was  entered  in  the  district  court  of 
Silver  Bow  county.  On  November  14,  1008, 
an  order  of  sale,  ccmtainlng  a  copy  of  the 
decree,  waa  Issued  to  the  sheriff.  This  order 
of  sale  ran  in  the  name  of  "the  Feoide  of  the 
State  of  MODtaiia."  The  sheriff  sold  the  prop- 
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eity  en  masse  to  flie  respondent,  for  the 
amonnt  of  the  mortgage'  debt  The  decree 
provided  that  the  mortgaged  property  "be 
sold,  after  doe  notice,  at  public  auction  by 
the  sheriff  of  Silver  Bow  county  la  the  man- 
ner prescribed  by  the  laws  of  Montana  for 
the  sale  of  real  estate  under  execution."  On 
December  15,  1908,  the  sheriff  Issoed  a  deed 
to  the  purchaser.  On  January  28,  1910,  the 
appellants  being  still  hi  possession  of  a  por- 
tion of  the  premises,  the  respondent  filed  with 
the  court  a  petition  setting  forth  the  facts 
heretofore  recited,  and  praying  that  she  be 
pat  In  possession.  The  appellants  filed  an 
answer,  In  which  they  alleged.  In  subsance, 
that  the  sale  was  void  for  two  reasons:  (1) 
Because  the  order  of  sale  did  not  run  in  the 
name  of  "the  State  of  Montana";  and  (2)  be- 
cause the  premises  consisted  of  several  known 
lots  and  parcels  of  land  which  were  not  sold 
separately.  At  the  bearing  the  district  court 
made  the  following  ^dlng  of  fact,  among 
otliera:  "That  the  said  property  covered  by 
said  mortgage  and  described  in  said  Judg- 
ment consisted  of  two  adjoining  tracts  of 
land  upon  which  were  several  buUdings  used 
for  business  and  residence  purposes,  one  tract 
being  a  portion  of  the  Silver  HUl  lode,  and 
the  other  tract  being  lot  1  of  block  A.  of  the 
Belle  of  Batte  addition.  Certain  buildings 
were  buUt  across  the  line  between  said  tracts, 
such  buildings  facing  the  west,  and  said  divi- 
sion line  Fanning  north  and  aouth.  That  to 
have  sold  said  lot  1  in  bloclc  A  of  the  Belle  of 
Butte  addition  separate  from  the  Hill  tract 
would  have  divided  auch  buildings  through 
the  center,  practically  rendering  each  portion 
of  the  buildings  so  divided  neelees.  That  it 
was  more  baiefldal  to  the  said  parties  to 
said  action  to  sell  said  tracts  of  land  en 
masse  than  to  sell  the  same  separately  as  de- 
scribed in  said  mortgage."  The  court  con- 
idaded  that  the  respondent  was  entitled  to 
the  relief  prayed  for,  and  entered  an  ordn 
accordingly.  The  appeal  is  from  the  order. 

£1]  1.  Section  6861«  Revised  Codes.  pro- 
Tides  (in  part):  'There  Is  but  one  action  for 
the  recovery  of  debt,  or  the  enforcement  of 
any  right  secured  by  mortgage  upon  real  es- 
tate or  personal  property,  which  action  must 
be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action  the  coart  may,  by 
Its  Judgment,  direct  a  sale  «f  the  incumbered 
property,  and  the  application  of  the  proceeds 
of  the  sale,  and  the  payment  of  the  costs  of 
the  oourt  and  the  apenses  of  the  sale,  and 
the  amount  due  the  plaintiff."  This  section 
is  found  under  the  chaptw  heading:  "Action 
for  the  Foreclosure  of  Mortgages."  Under 
the  chapter  heading,  "Executions,"  we  find 
section  6817,  Bevised  Codes,  which  reads  as 
follows  (tn  part):  "Wbm  the  judgmoit  la  for 
money  or  the  possession  of  real  or  personal 
property,  the  same  may  be  enforced  by  a  writ , 
of  execution.  •  *  •  When  the  Judgment 
reanires  the  sate  of  mroperty,  the  same  may 
be  enforced  by  a  writ  reciting  snCh  jodgmoit 
or  the  material  parts  thereof  and  directing 


the  proper  officer  to  execute  llie  jodgment, 
by  making  the  sale  and  applying  the  inroceeds 
In  conformity  therewith." 

It  Is  contended  that  the  sale  of  real  prop- 
erty under  foreclosure  proceedings  can  only 
be  made  pursuant  to  process,  to  wit,  a  writ 
of  execution  as  provided  In  section  6817,  Re- 
vised Codes,  Just  quoted,  or,  as  the  process 
is  called  in  this  case,  an  order  of  sale,  and 
that  such  writ  or  order  moat  Issue  In  the 
naihe  of  the  state  of  Montana  to  conform  to 
the  mandates  of  the  C«isUtaticni  and  the 
Codes.  Section  27,  art  8,  Const  Mont,  pro- 
vides: "The  style  of  all  process  shall  be  the 
State  of  Montana.' "  Section  6814,  Revised 
Codes,  provides:  "The  writ  of  execution  must 
t>e  issued  in  the  name  of  the  state  of  Monta- 
na." Section  6861,  Bevlsed  Codes,  supra,  de- 
clares that  an  action  to  foreclose  a  mortgage 
must  be  in  accordance  with  the  provisions  of 
that  chapter.  There  Is  nothing  in  the  re- 
mainder of  the  chapter  relating  to  the  point 
in  ijuestlon.  The  proceedings  therein  provid- 
ed for  are  exclusive.  The  sale  Is  directed  by 
the  court  by  its  Judgment  and  auch  Judg- 
ment is  sufficient  warrant  to  the  sheriff  for 
making  the  sale.  The  scope  and  purpose  of 
the  writ  of  execution  referred  to  in  section 
6814,  Revised  Codes,  supra,  are  set  forth  at 
length  in  the  subsequoit  provlsiDns  of  that 
section.  We  find  thwe  no  reference  to  a  writ 
of  execution  for  the  purpose  of  carrying  a 
decree  of  foreclosure  into  effect  The  dis- 
tinction between  an  ordinary  execution  and 
an  order  of  sale  of  mor^ged  property  is 
that  in  the  one  case  there  is  nothing  in  the 
Judgment  itself  giving  the  officer  authority 
to  sell  the  property  of  the  debtor.  Before  he 
is  authorized  to  proceed,  he  must  have  specif- 
ic directlonB  so  to  do,  while  in  the  second 
case  the  property  to  be  eubjeded  to  the  pay- 
ment of  the  debt  is  already  indicated  by, 
and  described  In,  the  decree,  coupled  with  a 
mandate  that  it  be  sold  by  the  sheriff  to  sat- 
isfy the  demacids  of  the  plaintiff.  A  mort- 
gagor contracts,  either  expressly  or  1^  Imi^ 
cation,  that  the  mortgaged  property  may  be 
sold  to  satisfy  his  debt  See  sections  5781, 
S736,  C742,  Revised  Codes.  The  property  of 
the  defendant  against  whom  an  ordinary 
money  Judgment  la  entered  is  subjected  to  the 
payment  of  the  Judgment  by  operation  of 
law,  and  the  sheriff  may  not  proceed  against 
any  particular  property  without  a  warrant 
for  so  doing.  The  word  "process"  employed 
in  the  Constitution  does  not  Include  the  order 
of  sale  ftrand  in  the  decree  of  a  court  of  equi- 
ty in  foreclosure  proceedings. 

The  Supreme  Court  of  Oalifomia  In  New- 
mark  T.  Chapman,  88  OaL  558,  snstalned  a 
sale,  in  foreclosure  proceedtngs,  made  a 
sheriff  having  as  his  authority  a  cectifled 
copy  of  the  decree  only.  The  court  held 
that  sndi  **proce8i^'  was  erroneous,  but  that 
the  same  was  amendably  and  would  be  con- 
sidered as  iuvlng  been  amsoded  when  at- 
tacked collaterally.  The  court  there  appears 
to  hold  that  the  proper  practice  would  have 
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been  to  enforce  Oe  foreclosnre  decree  by  rlr- 
toe  ftf  a  writ  of  execution,  dtbig  a  code  pro- 
TlsloD  almUar  to  our  section  6817,  Beviaed 
GodflB.  Whether  we  regard  the  order  of 
sale  found  in  the  decree  as  "ernmeons  inro> 
oeas/'  but  amendable,  or  as  the  only  authori- 
ty required  by  the  officer,  and  ooiiQ)Iete  Id 
Its^  the  result  to  these  appellants  is  the 
same;  but  we  are  of  opinion  that  the  bet- 
ter  reas<miiv  results  In  the  conclusion  that 
no  order  of  sale  or  writ  of  execution  is 
necessary  to  cany  the  Judgmoit  of  the  court 
Into  effect  We  think  section  6817,  Berlsed 
Codes,  has  no  application  to  sales  of  prop- 
erty in  foreclosure  proceedings.  There  can 
be  uo  doubt  of  the  Inherent  power  of  a  court 
of  equity  to  order  a  sale  of  mortgaged  prop- 
erty without  Issuing  a  formal  writ  of  execu- 
tion, unless  that  power  has  been  taken  away 
by  statute,  and  we  find  no  such  prorislon  In 
our  Codes.  In  the  case  of  Johnson  t.  Gcdl^, 
fi2  Neb.  S27,  72  N.  W.  818,  the  court  said: 
*1t  to  said  that  the  sale  was  elQier  void  or 
voidable  because  the  order  on  which  It  was 
made  does  not  run  in  the  name  of  the  state 
of  Nebrac^  It  Is  unnecmary  to  consider 
whether  or  not  the  order  sufficiently  fol- 
lowed the  constitutional  provision  as  to  the 
style  of  process,  because  a  decree  of  fore- 
closure operates  directly  upon  the  mortgaged 
property,  and  is  itsdf  sufficient  anthorl^  for 
the  officer  to  proceed.  It  is  unnecessary 
that  any  order  aside  from  the  decree  should 
Issue."  We  quote,  also,  from  the  case  of 
De  Witt  County  N.  Bank  t.  Hlckelbeny.  244 
111.  77,  01  N.  B.  86,  186  Am.  St  Rep.  904,  as 
follows:  "It  has  been  held  that,  under  a 
decree  directing  the  sale  of  the  premises 
sought  to  be  redenned,  it  Is  not  necessary 
that  an  execution  should  be  issued  and  lev- 
ied on  the  premises.  Under  the  chancery 
practice,  no  execution  issues  except  on  per- 
stnml  money  decrees,  but  a  decree  of  sale  Is 
itself  the  authority  upon  which  the  officer 
proceedsL** 

[fl  It  la  determined,  therefor^  that  the 
sheriff  did  not  dulTS  his  power  to  sell  from 
the  so-called  'Vnrder  of  sale"  but  from  the 
decree  Its^  and  that  any  defects  in  the 
order  wne  Immaterial,  and  should  be  dis- 
regarded. 

El]  2.  It  will  be  noticed  that  the  deccee 
IffOTided,  touching  the  Uianner  of  the  ssle, 
that  it  should  be  made  "In  the  manner  pre- 
scrlbsd  for  ttie  sale  of  real  eststo  under  ex- 
eeuUou."  Section  6880,  Berised  Codes,  pro- 
Tides  (in  part):  "When  the  sale  Is  of  real, 
property,  consisting  of  several  known  lots 
or  parcels,  they  must  be  aold  separate." 
According  to  the  description  in  the  mintgage, 
the  prentses  consisted  <^  a  portion  of  the 
Silver  HUl  lode  mining  dalm,  described  by 
metes  and  bounds,  and  lot  1  of  block  A  of 
the  Bene  of  Butto  addition  to  Butte.  The 
Coitervllle  road  (so  called),  being  a  high- 
way about  80  or  40  feet  wide,  runs  throui^ 
the  vxapertTt  and  Is  covered  by  the  mort- 
gage. On  the  east  side  of  this  road  there  Is 


situated  upon  the  mortgaged  real  estate  a 

nine-room  brick  dwoUlng  honse^  occupied  by 
the  appellant  Arthur  Thomas  as  a  residence, 
and  known  as  No.  800  North  Main  street 
This  building  is  Inclosed  by  a  fence  on  the 
south  and  east  sides.  On  the  north  side 
tlien  fai  a  store  building  and  the  house  It- 
self is  on  w  very  near  what  the  witnesses 
termed  the  west  line.  Also  on  the  east  side 
of  the  road  to  a  brl(k-veneered  bnlldlng 
known  as  Nos.  802  and  804  North  Main 
street  On  the  west  side  of  the  road  are 
situated  a  brick  building  known  as  No.  800 
North  Main  Areet,  and  a  81-room  frame 
building  known  as  Na  810.  In  addition  to 
the  above,  there  Is  covered  1^  the  mortgage 
a  large  tract  of  ground  with  no  Improve- 
mento  therecm. 

No  complaint  to  made  that  the  iwoperty 
was  not  sold  according  to  the  two  separato 
descriptions  found  in  the  mortgage^  but  the 
claim  mipean  to  be  advanced  that  the  build- 
Inga  should  have  been  separately  sold,  to- 
gethw  with  the  ground  upon  which  each 
stands.  The  reason  for  not  seUlng  according 
to  liie  description  found  In  the  mortgage  be- 
omies  appar^t  on  inspection  at  the  court's 
finding,  taer^fore  quoted,  to  wit,  the  di- 
viding line  between  the  two  parc^  would 
intersect  the  buildings.  It  does  not  appear 
that  the  property  was  divided  in  any  public 
recordi^  Into  known  loto  or  parcels  in  con- 
formity to  the  position  or  situation  of  the 
buildings  thereon.  The  fact  that  the  bnlldf 
Ings  were  so  situated  as  to  be  susc^Ue  of 
sei»rate  sale  or  that  they  were  known  as 
sepsrate  buHdings  to  not  of  itself  sufficient 
to  overcome  the  presumptl<m  that  the  offi- 
cer performed  hto  duty.  Burton  v.  Klpp,  80 
Mnnt  276,  76  Pac.  S63.  The  sheriff,  espe- 
cially in  the  absence  of  the  Judgment  debtor, 
would  have  no  authority  arbitrarily  to  so 
divide  the  property.  The  statute  distinctly 
refora  to  known  loto  or  parceto  of  real  pnq^ 
»ty,  not  known  buildings.  No  duty  Evolved 
upon  the  officer  to  exercise  his  personal 
Judgment  as  to  how  much  land  was  neces- 
sary to  accommodate  each  building,  in  the 
absence  of  express  direction  so  to  do.  Dates 
V.  WlDstanley,  68  lU.  Aw-  623.  And  It  may 
be  suggested,  if  he  had  undertaken  to  set 
apart  a  portion  of  land  to  each  building, 
there  would  still  have  remained  a  torge  un- 
improved area  which  could  not  ttieretofore 
have  bem  known  as  a  separate  parcel 

Where  property  to  described  In  a  mort- 
gage as  a  single  tract  it  may  properly  be  so 
sold  in 'proceedings  to  foretdm^  unless  tiw 
court  directo  a  different  method  of  proce- 
dure. Fldld  V.  Brokaw,  1&»  HI.  660,  42  N. 
D.  Sn;  Pattern  v.  Smith,  118  lU.  499;  Da- 
vto  V.  IMbach.  81  111.  898;  Dnrm  v.  Fish, 
46  MlCb.  81%  0  N.  W.  429;  Orlswold  v.  ITow- 
ler,  24  Barb.  (N.  T.)  136. 

[4]  But  the  order  of  the  court  must  be  up- 
held for  another  reason.  The  statute  re- 
quiring known  pieces  and  paroeto  of  land 
to  be  mAA  tepmUHj  to  mordy  directory. 
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At  most,  the  sale  In  gross  Is  voldaMe,  and 
not  Told.  It  l8  not  open  to  collatwal  at- 
tack. 

[1]  There  Is  not  anytblng  In  the  statute 
to  indicate  an  Intention  on  the  part  of  the 
lawmaking  body  to  declare  the  sale  Told 
for  fftllure  to  sell  separate,  and  there  are, 
we  think,  many  reasons,  founded  In  equi- 
table consid«atIons,  why  It  ahoold  not  be 
BO  considered.  This  court  In  Burton  t.  Klpp, 
supra,  held  that  an  execution  sale  was  not 
void  for  fiillure  to  give  notice  thereof.  Mr. 
Freeman  in  Us  work  on  Executions  (vol.  2, 
I  296)  says:  "In  truth,  though  the  statute  of 
the  state  Kcpressly  commands  the  officer  to 
sell  in  parcels,  the  requlrouent  Is  generally 
construed  to  bie  directory  only.  •  •  •  We 
have  so  far  proceeded  upon  the  theory  that 
sales  en  masse,  though  voidable,  are  not 
void.  This,  we  believe,  necessarily  follows 
from  the  fact  that  a  person  who  deans  him- 
self prejudiced  thereby  may  move  for  their 
vacation,  and  by  his  failure  to  do  so  be 
ratifies  them,  and  precludes  himself  and  oth- 
ers from  insisting  that  they  are  void."  We 
think  this  rule  Is  founded  In  equity  and  good 
eonscioice,  as  well  as  legal  reason.  At  most, 
the  fiillure  to  sell  separately  is  a  mere  Ir- 
regularity, whldi  may  or  may  not  result  in 
prejudice  to  the  defendant  U  1»  deems 
himself  aggrteved,  he  may  move  to  have  the 
sale  set  aside  and  the  property  resold,  or 
he  may  proceed  by  biU  In  equity.  Either 
method  would  constitute  a  direct  attack  up- 
on tb©  sale.  But  he  ought  not  to  be  permit- 
ted to  remain  sUmt  and  inactlTe  until  de- 
mand is  made  for  posaesslon.  and  then  re- 
sist such  demand  by  collateral  attack  upon 
the  proceedings  leadli^  up  to  the  sale.  See 
WlUard  v.  Flnnegan,  42  Minn.  470,  44  N.  W. 
985,  8  L.  B.  A.  SO:  MUler  v.  Tmdgeon,  16 
Okl.  837,  86  Pac.  028;  Wallace  v.  Feely,  61 
How.  Prac.  (N.  T.)  229;  Bosarth  v.  Largent, 
128  lU.  95,  21  N.  BL  218.  In  the  last  case 
above  dted  the  Supreme  CSourt  of  Illinois 
said:  "It  is  objected  that  tbe  mortgaged 
premises  woe  Impropo-ly  sold  ea  masse.  If 
this  be  conceded.  It  would  not  render  the 
sale  void.  At  most,  it  would  only  be  ground 
for  setting  the  sale  aside,  on  proper  applica- 
tion to  the  court  in  apt  time.**  See,  also, 
Gregory  v.  Bovler.  77  Cal.  121,  19  Pac.  232. 
Hudepofa]  T.  Liberty  HUl  W.  &  M.  Co.,  04 
Cal.  588,  29  Pac.  1025,  28  Am.  St  Rep.  149; 
Power  T.  Larabee,  8  N.  D.  602,  57  N.  W. 
789,  44  Am.  St  Bep.  577;  Palmer  v.  Blddle, 
180  III.  461,  54  N.  E.  227;  Lewis  v.  Wbltten. 
112  Mo.  818.  20  S.  W.  617. 

8.  It  appears  that  the  plaintiff  on  or  about 
the  1st  day  ef  January,  1909,  directed  the 
tenants  of  certain  of  the  buildings  to  pay 
rent)  to  him,  and  that  they  have  done  so. 
At  the  trial  an  accounting  -was  bad  of  these 
rents  and  profits,  but  we  do  not  nnderstsnd 
that  this  evidence  was  to  be  considered  save 
In  the  event  the  court  should  hold  the  sale 


void.  It  having  been  determined  that  the 
sale  was  not  void,  it  feitows,  as  it  seons  to 
us.  that  the  plalntlfr  la  entitled  to  tiie  re- 
lief demanded. 

The  order  is  affirmed. 

Affirmed. 

BBANTLY,  a  J.,  and  HOLLOWAT,  J., 
concur. 


MaaSB  V.  GBANITB  OOUMTT  at  aL 

(Supreme  Court  of  Montana.    Nov.  11,  1911.) 

1.  Couimns  (|  20*)— Oboakizatioh— Natubb 
—"Municipal  CoapOHATioits." 

While  a  county  is  not  strictly  a  municipal 
corporation,  yet.  in  the  sense  tha.t  it  Is  a  body 
corporate  wiUi  only  such  powers  as  are  express- 
ly conferred  by  statute,  it  Is  within  the  roles 
applicable  to  such  conwrations. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  20.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  0.  pp.  4620-4627;  voL  8,  p.  7726.] 

2.  ConzTTiBs  (I  47*)— BoAsn  or  CtnaassioiT- 

■BS— FOWBBS. 

A  county  board  of  conunissloners  is  an 
executive  body  of  limited  powers  and  must  la 
every  instance  joatifr  its  action  by  reference 
to  the  provisions  of  law  defining  and  limitinc 
its  powers;  but,  where  the  mode  at  exeidae  ffit 
a  power  granted  is  not  prescribed,  the  board 
has  discretion  to  adopt  any  mode  reasonably 
well  adapted  to  the  end  proposed. 

[Ed.  Note.— For  Other  cases,  see  Counties, 
Dec.  Dig.  fi  47.»] 

8.  ConNXIBS    (I  178*)— COHNTT  BUILDIWO— 

conbtbuction— issuaitck  of  bonub— voti 

—Petition, 

Since  by  Rev.  CMes,  H  2894,  2905,  2933. 
2934,  county  commissionerB  are  expressly  given 
power  to  provide  for  the  erection  of  county 
buildings  and  to  issue  bonds  to  provide  funds 
therefor  <m  an  afBimatlve  referendum  vote,  but 
there  la  no  provision  requiring  that  the  board 
shall  act  on  petition,  it  may  act  on  its  own  Ini- 
tiative and  determine  whether  it  is  necessary  to 
effect  a  loan  and  the  amount  required. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  8S  269-273;  Dec.  Dig.  i  178.*] 

4.  Counties  d  177*)— Courthouse  Bonds— 

COUNTT  COMinSSIONEBS— FlNDIHOB. 

Rev.  Codes,  8  2934,  provides  that,  whenever 
it  is  necessary  to  submit  to  a  vote  of  the  electors 
of  a  county  the  question  of  making  a  loan,  the 
county  board  must  first  determine  the  amount 
necessary  to  be  raised.  Held  that  where  coun- 
ty commissioners  determined  that  It  was  neces- 
B&Tj  to  issue  bonds  for  the  purchase  of  a  site 
and  the  erection  and  furnishing  of  a  new  court- 
boose,  It  was  not  necessary  tliat  the  board 
should  make  specific  findings  ot  tbe  amount  nec- 
essary for  each  of  such  purposes,  but  it  was 
sufficient  that  it  determined  the  amount  required 
for  the  general  purpose. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  {  177.*] 

5.  Countiks  (I  178*)— Countt  Boabd— Pub- 
CHASs  or  Rbai,  Pbopebtt— Bonds. 

Rev.  Codes,  S  2894,  prohibiting  county 
commissioners  from  purchasing  any  real  estate 
unless  its  value  had  been  previouuy  estimated 
by  three  disinterested  citizens,  did  not  prevent 
the  board  from  ordering  an  election  to  authorize 
bouds  for  the  parcttnse  of  a  site  and  the  con- 
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strncdoD  of  a  iww  eoartfaooM  before  Qt»  tennt 

of  pcrchase  of  tbe.  site  had  been  agreed  oa. 

[Ed.  Note.— For  otber  cases,  see  Counties, 
Cent.  Dig.  §(  260-273;  Dec  Dig.  fi  178.«] 

6.  CODNTIES  (S  178*)— BONDB— ELBCnON. 

Under  Rev.  Codes,  {  2933,  pioviding  that 
the  question  whether  a  loan  shall  be  procured 
br  a  county  shall  be  tubmitted  to  the  electors 
thereof,  it  is  only  uecesaary  that  the  question 
whether  the  boanl  shall  procure  the  loan  for 
the  purpose  stated  and  in  tne  amount  found  nec- 
essary for  such  purpose  be  submitted  to  the 
electoTB,  and  it  waa  therefore  not  material  that 
the  ballot  used  by  the  electors  did  not  permit 
them  to  vote  on  the  proposition  In  the  exact 
form  in  which  it  was  stated  in  the  proclama- 
tion, or  because  an  option  to  redeem  the  bonds 
was  not  reserved  in  the  terms  stated  therein. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Ctot.  Dig.  IS  269-273;  Dec  Vig.  S  178.*] 

7.  CousTiEs  (5  178*)— Bonds— REQuiBma. 

Rev.  Codes,  U  2905,  2911,  2912,  provide 
that,  on  tbe  issuance  of  county  bonds,  tbe  board 
sliall  fix  the  date  of  maturity  at  a  period  not 
longer  than  20  years  from  the  date  of  issue  and 
reserve  the  option  to  redeem  the  bonds,  or  some 
of  them,  prior  to  the  maturity  date,  and  that 
tbe  Interest  provided  for  shall  not  exceed  6  per 
cent,  and  be  payahle  semiannually  on  the  1st 
days  of  January  and  July.  Held  that,  while 
BQch  requirements  are  mandatory,  subject  to 
them,  the  board  may  fix  the  date  of  the  twcds, 
the  rate  of  interest,  and  the  terms  of  tbe  op- 
tion to  redeem  to  meet  its  own  judgment  as  to 
the  county's  ability  to  discharge  the  indebted- 
ness without  submission  of  the  same  to  the 
electors. 

[Ed.  Note.— For  otber  cases,  see  Counties, 
Cent  Dig.  It  269-273;  DecTDlg.  {  178.*] 

8.  CouNTiEB  (S  178*)— Bonds— Blkotion—Ob- 

DKB. 

An  order  for  an  electiou  to  confer  autbor- 
to  issue  county  bonds  need  only  inform  the 
Sectors  of  the  contemplated  action  of  the  county 
board  and  of  tbe  time  and  place  at  which  the 
electors  may  vote,  and  If  it  states  unnecessary 
matters,  bat  is  not  misleading  ao  as  to  cause 
the  electors  to  lose  their  votes,  it  will  not  be  In- 
valid: a  substantial  compliance  with  the  statute 
only  being  required. 

[Eld.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  ||  269-273;  Dec  Dig.  {  178.*j 

9.  COUMTIBB  (I  178*)— COCMTT  BONDft-VOTE 
— BAU:d0T-<301ITBllT8. 

That  a  form  of  count;  bond  adopted  by  the 
commissioners  was  incorporated  in  toe  proposi- 
tion as  printed  on  the  ballot  used  at  a  referen- 
dum election  did  not  invalidate  tbe  vote. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  I  178.*] 

la  CODHTIEB  (S  177*)— COUHTT  BO&BD-SPE- 

ciAi.  MEvnnes— Nones. 

Rev.  Codes,  1  2886,  provides  that  special 
meetings  of  a  board  of  county  commissioners  may 
be  liad  by  an  order,  signed  by  a  majority  of  the 
members  of  the  board,  on  five  days'  notice,  and 
that  tiie  order  must  specify  the  business  to  be 
transacted,  and  none  other  than  that  specified 
may  be  transacted  at  that  meeting,  field  that, 
where  a  call  for  a  special  meeting  provided  that 
the  board  intended  to  do  all  things  necessary 
in  connection  with  tbe  advertising  and  sale  of 
county,  bonds  for  the  construction  of  a  court- 
house, such  disclosed  purpose  included  a  formal 
order  directing  the  issuance  of  the  bonds. 

[Ed.  Note.— For  other  caaes,  see  Counties, 
Cent  Dig.  IS  269-273:  DecDig.  S  177.*] 

IL  OaUHTIM  (S  177*)— CotJMTT  COlOUBSIOIf- 
KB»— MBETIKGB—NoTICE. 

Where  all  the  members  «C  a  county  board 
rigned  an  order  calling  a  special  meeting  for 


the  purpose  of  performing  the  steps  necessary 
to  the  issuance  of  certain  county  bonds,  and 
alt  the  members  of  the  board  were  present  and 
took  part  in  the  business  transacted,  whether 
the  order  for  the  meeting  covered  an  order  di- 
recting issuance  of  the  bonds  was  not  material 
to  their  validity. 

[Ed.  Note.— For  other  cue*,  ne  Counties, 
Dec  Dig.  S  177.*] 

12.  CouNTns  (I  178>— CO0STT  BoKDS— lasu- 

ANCS— RsrEBENDini  ELECTION- "BIAJOBITT 
OF  THE  £lLECtORS  OF  THE  COUNTT." 

Const  art.  13,  S  6,  provides  that  no  coun- 
ty stiall  incur  any  indebtedness  or  liability  for  a 
single  purpose  to  an  amount  exceeding  $10,000 
without  the  approval  of  a  majority  of  the  elec- 
tors, voting  at  an  election  to  be  provided  by 
law.  Bev.  Codes.  S  2933,  declares  that  county 
boards  shall  not  oorrow  money  for  any  single 
purpose  to  an  amount  exceeding  $10,000  with- 
out the  approval  of  a  majority  of  the  electors 
of  the  county  and  without  first  having  sub- 
mitted the  question  of  a  loan  to  a  vote  of  such 
electors;  and  section  2937  declares  that,  If  a 
majority  of  the  votes  cast  are  in  favor  of  tbe 
loan,  then  the  board  may  make  the  loan  and 
issue  the  bonds.  Held,  that  the  enactment  of 
section  2933  was  not  utended  to  add  any  re- 
quirement to  that  prescribed  by  tbe  Constitu- 
tion, and  that  the  words  "majority  of  the  elec- 
tors <kE  the  Goan^,"  as  used  therein,  should  be 
construed  to  mean  "a  majority  of  the  votes 
cast" 

[Ed.  Note.— For  otber  cases,  me  Counties, 
Dec  Dig.  S  1T8.* 

For  other  definition^  see  Words  and  Phrases, 
vol.  6»  pp.  4286-4292;  vol.  8,  p.  7712.] 

Appeal  from  District  Court,  Granite  Coun- 
ty; .  F.  C.  Webster,  Judge. 

Action  by  George  A.  Morse  against  the 
County  of  Granite  and  others.  Judgment  for 
plaintiff,  and  defendantB  appeal.  Rerersed 
and  remanded. 

D.  H.  Durfee,  W.  B.  Mooz«,  Albert  J.  Ga- 
len. Atty.  Gen.,  W.  &  Towner,  Asst  Atty. 
Gen.,  for  app^lanta.  Claybers  ft  Borsky,  for 
respondent. 


BRANTLT,  C.  J.  At  tbe  general  election 
beld  in  November,  1910,  there  was  submitted 
to  the  electors  of  Granite  county  the  question 
whether  the  board  of  commisslouers  of  the 
county,  should  Issue  Its  bonds  to  secure  a  loan 
of  $50,000  to  provide  funds  to  build,  furnish, 
and  equip  a  county  courthouse  and  to  secure 
ground  for  site  purposes,  in  addition  to  that 
already  owned  by  the  county.  In  case  it  should 
be  fotmd  necessary.  On  a  canvass  of  the  re- 
turns it  was  found  by  tbe  board  of  commis- 
Bloners  that,  of  the  total  of  1,302  qualified 
electors  In  the  county,  483  had  voted  in  favor 
of  issuing  the  bonds,  and  378  bad  voted  ad-, 
versely.  The  board  thereupon  declared  that 
the  loan  had  been  approved  by  the  requisite 
majority  of  the  electors,  and  was  proceeding 
to  issue  and  sell  tbe  bonds  under  tbe  author- 
ity thus  assumed  to  have  been  given.  The 
plaintiff,  an  elector  and  taxpayer  of  the  coun- 
ty, thereupon  brought  this  action  to  enjoin 
the  board  and  its  members  from  proceeding 
further  in  the  premises.   It  is  alleged  lu  the 
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amoidAd  and  mpplcmeutal  complalntx  that 
tba  proceedings  <tf  the  boaxA  were  nugatory 
and  that  the  bond*  were  Invalid:  (1)  Be- 
canae  tlie  board  failed  first  to  determine 
that  it  was  necessary  to  purchase  additional 
ground  for  site  purposes  or  to  ascertain  what 
amount  of  tba  proposed  loan  would  be  requir- 
ed to  ^ect  the  purchase;  (2)  because  the  res- 
erratltm,  In  the  txoidB  offered  for  sale,  of  the 
option  to  redeem.  Is  a  distinct  deimxture  from 
that  determined  by  the  board  prior  to  the 
riectloa  and  from  that  upon  which  the  Sec- 
tors TOted;  and  because  the  resolution  of 
the  board,  at  a  special  meeting  held  after  the 
electlm  iwoTlding  for  the  Issuance  of  the 
bonds,  was  not  adopted  as  required  by  the 
statute.  It  Is  also  alleged  that  the  Issue  of 
bonds  was  not  auUiorlzed  by  a  majority  of 
the  electors  of  the  county  as  reqnlnd  by  the 
statute.  The  following  la  a  synopsis  of  the 
resolution  and  orders  of  the  board  onder 
whl<^  the  tectum  was  held:  At  a  regular 
meeting  held  on  September  12,  1910,  it  was 
detemdned  by  a  majority  Tote  of  the  board, 
upon  consldwation  of  a  petition  submitted  by 
certain  residents  and  taxinyers  of  the  coun- 
ty, that  the  "present  bnUdlng  used  for  a 
courthouse  Is  Insecure,"  and  that  It  was  to 
the  "best  Interest  <tf  the  people  of  the  Mid 
county  that  a  suitable  and  flr^^roof  building 
be  built"  It  was  thereupon  <»dered  that  an 
deetlon  be  proclaimed  for  Noronber  8,  1910, 
and  that  the  prodamatlon  be  spre^  upon  the 
journal  of  proceedings  of  the  hoard  as'  Its 
order  detomlnlng  the  necessl^  for  the  loan 
and  its  amount,  the  purposes  for  which  the 
bonds  were  to  be  used,  and  the  statement  of 
tiie  proposition  submitted  to  the  electors. 
This  order  reads  as  follom: 

"Whereas  It  Is  considered  by  a  majority  of 
the  board  of  county  commissioners  of  Granite 
county,  Montana,  that  It  is  necessary  In  or- 
dv  to  furnish  and  prorlde  suitable,  secure 
and  safe  storage  room  for  the  county  records 
of  the  county,  and  toe  Qie  couToilaice  of  the 
county  officers  of  this  county  and  for  holding 
the  district  court  of  said  county,  that  a  new, 
modem,  fireproof,  secure  and  conveniait 
oourtfaouse  for  said  county  should  be  erected; 
and  whereas,  it  may  be  necessary  to  secure 
additional  ground  fw  a  site  for  said  court 
house  In  addition  to  the  ground  already  own- 
ed  Uie  county;  and  Whereas,  there  are  not 
anffldent  funds  In  the  treasury  of  said  coun- 
ty to  pay  the  costs  of  securing  snch  addition- 
al ground  fi>r  tba  construction  of  said  court- 
,  house  or  for  the  famishing  or  equipment  of 
the  same;  and  whereas,  it  Is  considered  by 
Hie  board  that  the  sum  of  fifty  thousand  dol- 
lars will  be  necessary  for  such  purposes  as 
aforesaid;  and  wbweas.  It  will  be  necessary 
to  Issue  and  sell  cotqxm  bonds  of  the  said 
county  in  the  sum  of  fifty  thousand  dollars, 
in  order  to  provide  a  fund  for  the  building 
of  such  courthouse  and  the  purchase  of  ad- 
ditional ground  therefor,  and  the  furnishing 
and  eqn^moit  of  the  same;  and  that  mch 
bonds  to  be  Issued  and  sold  !n  order  to  obtsln 


the  highest  market  price  for  Uie  same  should 
be  when  Issued  payable  in  twenty  years  from 
the  date  therein  and  to  be  redeemable  as 
follows,  to  wit:  Five  thousand  dollars  tlicre- 
of  to  be  redeanaUe  In  ten  years  thereof;  five 
thousand  doHars  thereof  to  be  redeemable 
and  payable  each  and  every  year  after  ten 
years. 

"It  Is  Quateton  ordned  by  the  board,  that 
at  the  general  Section  In  the  county  of  Gcaur 
ite,  to  be  hdd  on  the  80i  day  of  November, 
1910,  at  Qie  regular  established  polling  places 
In  the  various  precincts  in  the  county,  there 
shall  be  submitted  to  the  aiullfled  electsrs 
of  said  county  who  are  duly  registered  ac- 
cording to  law  and  entitled  to  Tote  at  sndi 
election,  the  questltm  and  xooposltlon  as  to 
whether  coiQKm  bu^  ot  ttie  said  county 
.imonntlng  In  the  aggregate  in  the  sum  of 
fifty  thousand  dollars,  bearing  ^te  tiw  first 
day  of  Mardi,  1911,  and  bearlns  Interest  at 
the  rate  of  4%  per  euit  per  annum,  parable 
semiannually  from  date^  which  shall  be  paya- 
ble in  twenty  years  from  ttie  date  thereof, 
and  five  thousand  [dollars]  worth  thereof 
shall  be  redeemable  In  ton  years  from  the 
date  thereoJ^  and  five  thousand  doUars  worth 
therectf  shall  be  redeemable  In  ten  years,  on 
the  first  day  of  March,  In  each  and  every 
year,  after  ten  years. 

"SudL  bonds  to  be  Issued  and  sold  tor  tb» 
purpose  of  providing  a  fund  tor  said  county 
for  the  purpose  of  the  ctmstmctlon  of  a  coui^ 
ty  courthouse  at  the  county  seat  at  Phillps- 
burg,  Montona,  and  for  the  purchase  of  addi* 
tlonal  {^und  for  the  site  for  said  courthouse, 
and  the  equipment  and  furnishing  the  same. 

"It  Is  further  ordered  that  [at]  said  tiectioa 
separate  balloto  be  ^tMded  and  the  same 
duly  numbered  and  perforated,  as  the  regu- 
lar ballots  are,  with  the  follovrlnf;  proposi- 
tion clearly  stated  tliereon;  that  Is  to  say, 
tSie  form  of  the  ballot  to  be  used  at-said 
election  for  the  purpose  of  TOttuR  npon'sucb 
proposition  shall  be  substantially  as  follows, 
to  wit: 

Q  For  anthoriztng  and  giving  the  aathority 
to  the  county  commustoners  of  Granite 
county,  to  Issne  and  sdl  coupon  Interest- 
bearing  bonds  of  said  coant;  In  the  sum 
of  fifty  ($50,000.00)  thoasand  dollars, 
bearing  interest  at  4'^  per  cent,  redeem- 
able in  ten  years,  payable  in  twenty  years, 
for  the  purpose  of  the  cOnstraction  of  a 
connty  courthonse  for  the  said  county  and 
the  purchase  of  additional  ground  there- 
for, and  the  furnishing  and  equipment 
thereof. 

G  Againit  anthorizing  and  giving  the  authoi^ 
ity  to  the  county  commissioners  of  Grao- 
ite  county,  to  issue  and  sell  coupon  in- 
terest-bearing bonds  of  said  county  in  the 
sum  of  fifty  ($50,000.00)  thousand  dollars, 
l>earii^  interest  at  4%  per  cent,  per  an- 
num, redeemaUe  in  ten  years,  payabia  In 
twenty  years,  for  the  purpose  «  the  coin 
straction  of  a  county  oourthoose  for  the 
said  county  and  the  purdiaae  ot  addition- 
al ground  therefor  and  tbe  tomiiblng  auid 
equpment  thereol" 

Tbe  above  order  was  thereafter  duly  pub- 
lished as  the  notice  of  election.  Tbe  ballot 
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used  at  tito  elwtloXL  waa  prepared  In  con- 
formity with  the  order  of  the  board;  the 
derk  caaslns  to  be  printed  thereon  the  uau- 
al  tostructlons  as  to  how  the  elector  should 
Indicate  bis  cholc&  On  February  23,  1911, 
a  spedftl  meting  was  held  by  the  board  pur- 
suant to  notice  given  on  February  I7tb. 
The  notice  stated  tlie  purpose  of  the  meet- 
ing as  follows:  "Said  meeting  is  called  for 
the  porpose  of  adopting  a  form  of  bond,  fix- 
ing the  denomination  of  the  same,  and  for 
the  purpose  of  advertising  the  sale  of  court- 
house Jx>nds,  and  to  do  all  necessary  things 
In  connection  with  the  adrertislug  and  sale 
of  bonds  for  the  erection  of  a  courthouse." 
The  Journal  of  the  proceedings,  after  recit- 
ing that  authority  had  been  conferred  upon 
the  board  by  the  election  and  also  the  pur- 
pose of  the  meeting,  contains  the  following: 
"Resolved,  in  accordance  with  the  authority 
so  given  the  board  at  said  election:  That 
the  said  board  issue,  and  they  do  hereby  Is- 
sue said  coupon  bonds  to  the  number  of 
fifty,  in  denominations  of  one  thousand  each. 
In  the  amount  of  $50,000.00,  bearing  inter- 
est at  4^  per  cent  per  annum,  payable  semi- 
annually," etc.  Upon  the  passage  of  this 
resolution,  a  form  of  bond  was  adopted  and 
an  order  was  made  fixing  April  4,  1911,  at 
10  o'clock  a.  m.,  as  the  date  of  sale  and  di- 
recting publication  of  notice  thereof,  to  be 
made  by  the  clerk  as  provided  by  the  stat- 
ute. This  was  done.  The  date  of  Issuance 
was  not  specifically  stated  in  the  order,  but 
the  dates  for  the  payment  of  interest  were 
fixed  as  January  and  July  of  each  year. 
The  adopted  form  bore  the  date  July  1, 1911, 
and  the  due  date  was  fixed  as  July  1,  1931, 
or,  at  the  option  of  the  county,  as  July  1, 
19Z1,  or  "at  any  interest  paying  period  after 
the  1st  day  of  Juiy,  1921."  The  district 
court  held  the  bonds  void  and  ordered  the 
Injunction  to  issue.  The  defendants  have 
appealed.  There  la  submitted  the  question 
whether  the  bonds  are  invalid  for  any  one 
or  more  of  the  reasons  alleged. 

By  way  of  preliminary,  It  may  be  remark- 
ed that  the  validity  of  the  proposed  bond  is- 
Bue  is  questioned  solely  on  the  ground  that 
the  board  was  gull^  of  an  omission  to  ob- 
serve the  requirement  of  the  law  in  sub- 
stantial particulars.  There  is  no  allegation 
or  suggestion  of  fraud  or  willful  wrongdo- 
ing, by  which  the  plaintiff  or  any  other  elec- 
tor was  misled  so  that  he  lost  his  vote. 

[1]  While,  In  a  strict  sense,  a  county  Is 
not  a  mnntdpal  corporation,  yet,  in  the 
sense  tliat  it  is  a  body  corporate  with  such 
powers  only  as  are  expressly  conferred  by  the 
Code  and  special  statutes,  and  such  as  are 
necessarily  implied  from  those  expressed 
(Bev.  Codes,  {  2870),  it  comes  within  tbe 
rules  and  principles  applicable  to  such  cor- 
porations. 

[2}  Therefore  Its  board  of  commissioners 
—Its  executlre  body— is  a  body  of  limited 
powers  and  must  in  every  Instance  Justify 
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its  action  by  reference  to  the  provisions  of 
law  defining  and  limiting  these  powers. 
Section  2894;  State  ex  rel.  lAmbert  v.  Cbad, 
23  Mcmt  131,  67  Pac.  1092.  If,  however, 
there  Is  no  question  of  the  existence  of  the 
power  to  do  the  act  proposed,  and  the  mode 
of  its  exercise  is  not  pointed  out,  the  board 
is  left  free  to  use  its  own  discretion  in  se- 
lecting the  mode  it  stiall  adopt  or  the  course 
it  shall  pursue,  and  the  result  cannot  be 
called  in  question  if  the  course  pursued  is 
reasonably  well  adapted  to  the  accomplish- 
ment of  the  end  proposed. 

1.  "The  board  of  county  commissioners 
has  Jurisdiction  and  power:  *  *  *  (8) 
To  purchase,  receive  by  donation,  or  lease 
any  real  or  personal  property  necessary  for 
the  use  of  the  county,  preserve,  take  care  of, 
manage  and  control  the  same;  but  no  pur- 
chase of  real  prt^erty  must  be  made  unless 
the  value  of  tbe  same  has  been  prevlou^y 
estimated  by  three  disinterested  citizens  of 
tbe  county,  appointed  by  the  district  Judge 
for  that  purpose,  and  no  more  tlian  tbe  ap- 
praised value  must  be  paid  ttierefor.  (9)  To 
cause  to  be  erected  and  furnished  a  court- 
bouse,  Jail,  hospital,  and  such  other  public 
buildings  as  may  be  necessary.  •  •  • 
(27)  To  issue  on  the  credit  of  the  count7, 
coupon  bonds  to  an  amount  suffldrait  to  se- 
cure the  necessary  funds  for  tbe  procure- 
ment of  necessary  building  sites,  for  the 
construction  of  necessary  public  buildings 
and  for  the  construction  of  bridges  and 
highways,  in  accordance  with  the  ffovi- 
sions  of  articles  III  and  IV,  cliapter  II, 
tie  II,  part  IV  of  the  Political  Code."  Rev. 
Codes,  8  2894.  Article  4  of  the  Political 
Code  of  1895,  referred  to  in  the  last  sub- 
dlvlstoD  of  this  section,  comprises  sectlcms 
2933  to  2938  of  the  Revised  Codes.  Section 
2905  also  confers  the  power,  among  others, 
to  issue  bonds  for  the  purchase  of  neces- 
sary building  sites,  and  for  the  construction 
of  necessary  public  buildings.  Section  2933 
provides  that  the  question  whether  a  loan 
shall  be  effected  shall  be  submitted  to  the 
electors  of  the  county.  Section  2934  de- 
clares: "Whenever  it  is  necessary  to  submit 
to  a  vote  of  the  electors  of  the  county  the 
question  of  making  a  loan,  the  board  must 
first  determine  the  amount  necessary  to  be 
raised." 

[3]  There  Is  nowhere  in  tbe  Codes  any  pro- 
vision requiring  the  power  of  the  board  to 
be  put  In  motion  by  petition.  It  may,  there- 
fore, proceed  upon  its  own  initiative  and  de- 
termine whether  it  Is  necessary  to  effect  a 
loan  and  what  amount  Is  required.  Having 
ascertained  that  it  is  necessary,  it  must  de- 
termine the  amount  in  order  that  the  electors 
may  know  the  extent  of  the  burden  they  as- 
sume. This  is  a  necessary  prerequisite  to 
tiie  validity  of  all  mbseqaoit  proceedlivs. 
Section  2934. 

[41  Was  tbe  board  required  by  this  i«o- 
Tlslon  to  make  specific  findings  <tf  tbe  tmoimt 
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necessary  for  each  of  tiie  tJiree  purposes  In- 
cluded In  tbe  general  purpose,  viz.,  ttie  erec- 
tion of  a  suitable  coortbouse  building?  The 
section  does  not  s^  so  in  terms,  and  since 
the  power  to  purdiase  teal  estate  necessary 
for  the  use  9f  the  oountgr,  and  to  cause  to 
be  built  and  furnished  necessary  county 
buildings.  Including  a  courthouse,  and  to  Is- 
sue bonds  for  these  purposes,  Is  conferred  by 
sections  2S&4  and  2905,  we  hold  that  the 
finding  of  the  amount  necessary  for  the  gen- 
eral purpose  was  snffliclent 

In  Hefferlin  t.  Chambers,  16  Mont  8^, 
40  Pac.  787,  tills  court  In  construing  section 
6,  art  13,  of  the  Gonstitatlon,  which  pro- 
hibits a  county  from  incurring  indebtedness 
or  liabUil7  for  any  single  purpose  In  an 
amount  exceeding  $10,000,  expressly  held 
that  the  purchase  of  a  site  and  the  erection 
of  a  courthouse  thereon  is  a  single  par- 
pose  within  the  meaning  of  the  prohibi- 
tion. And  In  the  case  of  Tegen  t.  Board 
of  County  Commissioners,  84  Mont  79,  85 
Pac.  740,  in  whidi  this  court  in  considering 
the  TBlldity  of  a  statute  creating  a  state 
board  of  health,  and  referring  to  certain  pro- 
visions therein  which  authorized  the  board 
of  county  commissioners  to  erect  a  detention 
hospital,  said :  **WhlIe  these  sections  do  not 
In  express  terms  empower  the  boards  of  com- 
missioners to  acquire  sites  for  the  erection 
of  detention  hospitals  for  their  respective 
counties,  they  do  confer  the  power  to  buUd 
them,  and,  by  the  well-settled  rule  that  ev- 
ery power  necessary  to  execute  the  power 
expressly  granted  Is  necessarily  Implied,  tbe 
power  to  acquire  by  purchase  or  otherwise 
suitable  sites  for  these  hospitals  1b  necessari- 
ly implied ;  for  It  would  be  idle  to  say  that 
the  boards  have  power  to  erect  suitable 
buildings  for  the  expressed  purpose,  and 
then  say  that  they  have  no  power  to  proceed 
because  there  Is  no  express  grant  of  power 
to  purchase  suitable  sites  for  them."  The 
same  may  with  equal  propriety  be  said  of 
the  necessary  furnishing  of  the  building. 
The  site  and  the  furnishing  are  both  neces- 
sary parts  of  the  general  purpose  to  provide 
the  county  with  a  courthouse,  because  not 
only  must  the  building  be  suitable  In  struc- 
ture and  arrangement  to  serve  the  public  as 
a  courthouse,  but  it  must  also  be  so  furnish- 
ed and  equipped  that  it  will  be  us^ul  for 
that  purpose.  The  preliminary  finding  of  the 
board  was  suffldleat 

[I]  But  connsd  for  plaintiff  soy  that  sub- 
divlaion  8  of  section  2894,  supra,  prohibits 
tbe  board  from  purchasing  any  real  estate, 
unless  its  valoe  has  bewi  prertonsly  estimat- 
ed by  three  disinterested  citinans,  aiq;>olnCed 
as  therdn  prorlded.  This  is  true,  but  it  does 
not  follow  that  the  price  must  be  ascertain- 
ed before  the  issue  of  bonds  may  be  voted  by 
the  electors.  The  prohibition  becomes  op- 
erative only  when  tbe  time  bas  arrived  when 
It  becomes  neoesfwry  to  fix  the  terms  of  the 
purchase. 


[•]  2.  Nor  do  we  tiilnk  the  bonds  should 
be  h^d  invalid  either  because  the  ballot  used 
by  the  Sectors  did  not  permit  them  to  vote 
upon  the  proposition  exactly  In  the  form  in 
which  it  was  stated  In  the  proclamation,  or 
because  the  option  to  redeem  was  not  re- 
served In  the  terms  stated  therein.  The  only 
question  which  it  was  necessary  to  submit 
to  the  electors  was  whether  the  board  should 
effect  the  loan  for  the  purpose  stated  and  in 
the  amount  found  necessary.  This  was  done, 
and  we  do  not  think  the  result  should  be  de- 
clared nugatory  because  the  board  consulted 
the  electors  as  to  the  date  the  bonds  should 
bear,  or  when  they  should  mature,  or  as  to 
the  rate  of  Interest  they  should  bear,  or  as 
to  the  terms  of  the  option  to  redeem,  or  as 
to  the  dates  at  which  the  Interest  should  be 
due  and  payable. 

[7]  It  Is  mandatory  upon  the  board  to  fix 
the  date  of  maturity  of  such  bonds  at  a 
[leriod  not  longer  than  20  years  from  the 
date  of  their  issuance,  and  to  reserve  the 
option  to  redeem  them,  or  some  of  them, 
prior  to  the  date  fixed  for  their  maturity. 
So,  also,  must  the  Interest,  not  exceeding  6 
per  cent.,  be  made  payable  semiannually  on 
the  1st  days  of  January  and  July  of  each 
year.  Rev.  Codes,  SS  2905,  2»ll.  2912-  Cai-l- 
son  V.  City  of  Helena,  80  Mont  8^  102  Pac. 
39.  Subject  to  these  requirements,  how- 
ever, tbe  board  may  fix  the  date  of  the  bonds 
the  rate  of  Interest  and  the  terms  of  the  op- 
tion to  redeem  to  meet  its  own  Judgment  as 
to  the  ability  of  the  county  to  discharge  the 
Indebtedness. 

[I]  With  these  matters  the  electors  have 
nothing  to  do.  The  order  of  the  board  In 
such  cases  is  jurisdictional.  It  must  con- 
template an  Indebtedness  which  falls  within 
the  power  of  the  board  to  create  for  a  des- 
ignated purpose.  When  it  meete  this  re- 
quirement or,  in  other  words,  wbm  ft  «n- 
bodies  ^1  the  statemoits  which  the  stat- 
ute requires  It  to  contain,  the  cimsent  givoi 
by  tbe  electors  la  not  restricted  or  oilarged 
by  reason  of  the  Cact  that  thioui^  Inadvwt- 
ence  or  mistake  it  contains  matters  the  de- 
termination of  which  lies  exdusively  in  the 
discretion  of  tbe  board.  The  function  of  the 
order  is  not  to  notify  the  electors  what  the 
law  is,  but  to  Inform  them  tbe-  action 
which  the  board  proposes  to  take,  and  of  die 
time  and  place  at  whidi  those  entitled  to 
give  or  refuse  their  consent  may  do  so. 
State  ex  rel.  Wbitmore  r.  Carbon  County,  36 
Utah.  S94, 104  Pac.  222.  A  notice  In  substan- 
tial compliance  with  the  stetute  Is  sufficient 
10  Am.  &  Eng.  Ency.  of  Law  (2d.  Ed.)  631. 
Tt  need  not  state  matters  Implied,  and,  if  It 
does,  it  will  not  be  nugatory  so  long  as  It 
Is  not  so  misleading  as  to  cause  the  electors 
to  lose  their  votes.  15  Cya  323.  It  Is  anal- 
ogous to  a  pleading  in  an  ordinary  action  or 
special  proceeding.  The  familiar  rule  ap- 
plied to  the  construction  of  a  pleading,  tIs., 
that,  it  It  states  a  cause  itf  action,  wtpliis 
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and  redundant  allegations  may  be  Btrlcken 
out  or  disregarded,  is  applicable  to  such  an 
order,  and  matters  wholly  Irrelevant  to  the 
proposition  to  which  the  electors  must  give 
their  consent  may  be  treated  aa  surplusage. 
That  the  electors  have  been  asked  to  glre 
their  consent  to  things  which  the  board  may 
or  must  do  without  such  consent,  may  not 
be  held  to  restrict  the  discretion  lodged  In 
it  by  the  statute.  The  Instant  case  is  to  be 
distinguished  from  that  of  Carlson  v.  City 
of  Helena,  supra,  and  like  cases.  In  that 
case  the  ordinance  calling*  the  election  nib- 
mltted  to  the  electors  the  question  whether 
the  dty  sboulil  Issne  Its  bonds  to  procure  a 
partlralar  supply  of  water.  Instead  ot  the 
qnestton  generally,  whether  it  should  issue 
bonds  to  procure  a  supply,  thus  dlrestlng 
Its^  of  the  discretion,  lodged  in  it  by  law,  to 
JVocore  any  ani^ly  whidi  It  might  find  arall- 
able.  The  proposition  submitted  to  the  elec- 
tors of  the  dty  d^nrted  substantially  from 
that  which  the  council  had  authorltr  to  sub- 
mit. The  dectlon  was  held  void  for  that 
reason,  and  not  because  the  council  asked 
^the  approval  ot  the  electors  of  things  which 
might  be  done  without  It. 

{|]  While  the  form  of  bcmd  adopted  Incoi^ 
porated  the  proposition  as  printed  upon  the 
ballot,  It  was  not  Incumbent  npcm  the  board 
to  bare  It  so.  The  amount  and  purpose  of 
the  loan,  as  stated  In  the  ballot,  was  all 
that  was  required  to  be  stated. 

[10]  8.  The  statute  authorizing  special  meet- 
ings of  boards  of  county  commissioners  re- 
quires them  to  be  called  by  order  signed  by 
a  majority  of  the  members  of  the  board  and 
five  days  notice  to  be  given  by  the  clerk  to 
each  member  not  Joining  In  the  order.  It 
provides:  "The  order  must  specify  the  bnsi- 
neas  to  be  transacted  and  none  other  than 
that  spedfled  must  be  transacted  at  such 
meeting."  Rev.  Codes,  {  2886.  The  pnr[>0Be 
of  this  requirement  Is  to  give  every  mem- 
ber of  the  board  the  opportunity  to  be 
present  and  take  port  In  the  business  to  be 
transacted.  If  any  member  does  not  choose 
to  be  present,  he  may  under  this  provision 
exercise  his  option  to  remain  away  In  case 
he  thinks  his  Interest  in  the  pending  busi- 
ness Is  not  such  as  to  demand  his  personal 
attention.  If  he  does  not  care  to  attend,  he 
has  the  assurance  that  the  board  will  not 
take  up  any  other  business  than  that  sped- 
fled. It  is  true  that  the  order  in  question 
contains  no  reference  to  an  intention  on  the 
part  of  the  board  to  adopt  a  formal  resolu- 
tion directing  the  bonds  to  Issue;  but  it 
does  state  that  the  board  intended  to  do  all 
necessary  things  In  connection  with  the  ad- 
vertising and  sale  of  the  bonds  for  the  con- 
strucdon  of  a  courthouse.  This  cannot  t>e 
oonstmed  to  mean  anything  other  than  that 
the  board  Intended  to  do  everything  in  con- 
nection with  the  proration  of, the  bonds 
which  was  neoessazy  to  effect  a  sale  of 


them.  This  Included,  of  course  a  formal 
order  directing  them  to  Issu^  if  such  an  or- 
der were  necessary. 

[11]  Besides,  the  order  calling  the  meeting 
was  signed  by  all  the  members  of  the  board, 
and  all  were  present  and  took  part  in  the 
business  transacted.  There  Is.  we  think,  no 
merit  In  the  contention  made  by  counsel  for 
plaintiff  that  the  bonds  are  void  because  the 
call  for  the  meeting  did  not  specially  state 
that  the  formal  order  directing  the  bonds  to 
issue  would  be  made. 

[12]  4.  Was  a  majority  of  the  vote  cast  in 
favor  of  the  issuance  of  the  bonds  within  the 
meaning  of  the  provision  of  law  applicable? 
Section  S  of  article  13  of  the  Constitution 
declares:  "No  county  shall  incur  any  indebt- 
edness or  liability  for  a  single  purpose  to 
an  amount  exceeding  ten  thousand  dollars 
($10,000)  without  the  approval  of  a  majority 
of  the  electors  thereof,  voting;  at  an  election 
to  be  provided  by  law." 

Section  2933,  supra,  of  the  Revised  Codes, 
and  section  2937,  read  as  follows: 

"Sec.  2933.  The  board  of  county  commission- 
ers must  not  borrow  money  for  any  of  the 
purposes  mentioned  in  this  title,  or  for  any 
single  purpose  to  an  amount  exceeding  ten 
thousand  dollars  without  the  approval  of  a 
majority  of  the  electors  of  the  county,  and 
without  first  having  submitted  the  question 
of  a  loan  to  a  vote  of  such  doctors." 

"Sec.  2937.  If  a  majority  of  the  votes  cast 
are  in  favor  ot  the  loan,  then  the  board  may 
make  the  loan,  issuing  bonds,  or  otherwise, 
as  may  seem  best  fOr  the  Interests  of  the 
county." 

In  the  case  of  Tlnkel  v.  Grlffln,  2(1  Mont. 
426,  68  Pac.  859,  this  court,  construing  the 
provision  of  the  Constitution,  supra,  said: 
"The  evident  meaning  of  the  Constitution 
is  that  the  approval  must  be  the  result  of 
an  cEpresslon  of  a  majority  of  those  vot- 
ing. The  expression  'mejoriiy  of  the  dec- 
tors  thereof  voting  at  an  election,'  etc., 
clearly  means  a  majority  of  those  who  vote, 
and  not  a  majority  of  all  the  dectors  of  the 
county,  or  of  those  who  vote  upon -any  other 
issue  at  the  same  or  some  other  time."  This 
condudon  was  reached  because  the  lan- 
guage employed  indicated  that  the  conven- 
tion had  adopted  the  theory  that  the  control 
of  public  affairs  must  be  regarded  as  belong- 
ing to  those  electors  who  take  a  suffldent  In- 
terest In  them  to  give  expression  to  thdr 
views  at  the  ballot  box. 

But  counsd  for  plalntlfl  Insist  that  since 
the  Constitution  Is  only  a  limitetlon  upon 
the  power  of  the  Iiegldature,  and  the  provi- 
sion thereof  quoted  above  goes  no  further  than 
to  declare  that  Indebtedness  beyond  the 
amount  mentioned  shall  not  be  contracted 
without  the  approval  of  a  majority  of  the 
dectors  "voting  at  an  dection  to  be  provid- 
ed by  law,"  It  does  not  operate  as  a  limi- 
tetlon upon  the  power  of  the  Legldatore, 
bat  is  only  a  requirement  without  the  ob- 
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serrance  of  whldi  th«  proposed  debt  cannot 
be  contracted,  and  hence  tbat  the  Legisla- 
ture Is  free  to  declare  that  a  county  cannot 
Issae  bonds  for  any  purpose  unless  they  are 
authorized  by  a  larger  vote  than  that  re- 
quired by  the  Constltutloo.  We  shall  not 
stop  to  examine  this  contention.  Assuming 
that  it  is  based  upon  sound  principle,  la  the 
absence  of  an  Intention  clearly  expressed  by 
the  Legislature  to  the  contrary,  we  are  not 
at  liberty  to  conclude  that  It  In  the  enact- 
ment of  section  2933,  snpra,  purposed  to  add 
any  requirement  to  that  prescribed  by  the 
Constitution.  Though  the  language  of  the 
section  deviates  from  that  employed  In  the 
Constitution,  it  was  evidently  enacted  In  pur^ 
suance  thereof  and  must  be  held  to  mean  the 
same.  That  this  is  true  Is  clear  from  the 
position  occupied  by  the  section  in  the  ar- 
ticle In  which  It  Is  found  and  the  subject 
with  which  It  deals,  as  well  as  from  the  pro- 
Tlston  found  in  section  2937,  which  foHoTra 
substantially  the  language  used  in  the  Con- 
stitution. Section  2933  is  the  first  section 
in  the  article,  and  in  pursuance  of  the  con- 
stitutional requirement  declares  the  limit 
beyond  which  the  county  may  not  go  without 
the  consent  of  the  electors.  The  words  "ma- 
jority of  the  electors  of  the  county"  were 
evidently  loosely  used,  without  any  purpose 
of  declaring  definitely  what  majority  of  the 
electors  was  deemed  necessary.  On  the  oth- 
er band,  when  the  Legislature  came  to  de- 
clare a  definite  purpose  on  this  subject,  In 
section  2937,  by  use  of  the  words  "a  ma- 
jority of  the  votes  cast,"  it  indicated  its  pur- 
pose not  to  add  anything  to  the  requirement 
prescribed  by  the  Constitution,  but  to  pur- 
sue It  strictly.  These  sections  were  enact- 
ed at  the  same  time,  with  three  other  sec- 
tions, each  dealing  with  a  different  particular 
of  the  mode  prescribed  for  the  negotiations 
of  loans  by  counties.  They  must  be  constru- 
ed, therefore,  so  as  to  render  them  harmoni- 
ous with  each  other.  The  construction  we 
have  given  them  renders  them  so.  In  any 
event,  under  the  rule  of  construction  provid- 
ed by  the'  Codes  (section  8558),  since  section 
2987  stands  later  in  numerical  order  in  the 
title,  and  Is  not  Inconsistent  In  Its  provisions 
with  the  general  meaning  and  purpose  of  it 
as  a  whole,  it  must  prevail. 

We  ai«  of  the  opinion  that  the  proceed- 
ings of  the  board,  though  Irregular,  were 
in  substantial  compliance  with  the  law; 
that  tbe  Section  was  properly  conducted; 
and  that  authority  to  Issue  the  bonds  was 
granted  by  a  majority  of  the  electors,  as  re- 
quired by  the  Constitution  and  the  statutes 
made  In  pursuance  thereof. 

The  order  granting  the  Injunction  is,  ac- 
cordingly, rerraaed,  and  Uw  oanse  Is  re- 
manded. 

Reversed  and  remanded. 

SMITH  and  HOLLOWAT,  JX,  concdr. 


ULBBIGHT  T.  BASLINOTON  (WBIOHT. 
Interrenef). 
(Supreme  Court  of  Idaho.   Not.  T,  1911.) 

(BvUahui  by  the  Court.) 

L.  NaVIOABLI    WaTEBS    (8    36*)  —  RlPASIAIT 
RlQHTS— TiTLI  TO  BED  OT  STBEAU. 

Under  tbe  laws  of  this  state,  as  construed 
by  the  Dolform  decisions  of  the  highest  court  of 
the  state,  a  riparian  owner  on  a  meandered 
stream  or  body  of  water,  whether  navigable  or 
Qoonavigable,  takes  title  to  the  center  or  thread 
of  the  stream. 

[Ed.  Note.— For'  other  cases,  see  Navigable 
Waters,  Gent  Dig.  H  iB^^i  Dte.  DtgTi 
36.  •] 

2.  Navio-ablb  Waters  (S  36*)  —  Bifakzah 
Rights— Adjoining  Ownsrs. 

A  riparian  proprietor  on  a  meandered  lake, 
where  tbe  lake  is  circular  In  form,  must,  in  de- 
termining the  boundary  line  between  his  land 
and  tbat  of  an  adjoining  riparian  proprietor,  ex- 
tend the  side  line  or  boundary  line  on  a  deflected 
course  from  the  intersection  of  such  side  line 
with  the  meander  Una  to  the  center  of  the  lake. 

W[Bd.  Note.— For  other  eases,  see  Navigable 
ateia,  GentJ>ig.  S|  180-200;  Dee.  Dig.  1 8&*] 

Appeal  fnnn  District  Oonrt^  Eootnai 
OouDtr;  Robert  N.  Dnnn,  Judge- 

Action  by  Amel  TTIbr^^  agalnrt  Gemse 
BaAIlngton  and  Jamea  li^lcht,  Intmeoer. 
From  a  Judgment  for  plaintiff,  Oie  interreiur 
appeals.   Reversed  and  remanded. 

See,  also,  119  Pac.  2d4. 

McFarland  A  MCFarland*  for  appellant.  J. 
L.  McClear  and  Ezra  R.  Whltla,  for  r©- 

spondents. 

AILSHIE,  J.  This  action  was  Instituted 
by  the  respondent,  Amel  TJlbrlght,  against 
George  Basllngton,  who  ts  also  a  respondeat 
In  this  court,  for  the  recovery  of  the  posses- 
sion of  what  plaintiff  termed  in  his  com- 
plaint "all  of  fractional  section  7  In  town- 
ship SI  north  of  range  5  west,  Boise  Merid* 
Ian,"  and  damages  for  the  withholding  of  the 
possession  thereof,  as  well  as  for  the  rents; 
Issues,  and  profits.  Basllngton  filed  his  an- 
swer, ailing  possession  and  ownership  of 
the  lands,  and  thereafter  and  by  order  of  the 
court  the  appellant  herein,  James  H.  Wright^ 
was  allowed  to  Intervene.  The  interv«ier 
alleged  title  by  mesne  conveyances  from  the 
United  States  to  the  E.  %  of  the  S.  W.  ^, 
and  lots  6  and  7  of  section  6,  township  SI 
north  of  range  S  west,  Boise  Meridian.  The 
respondent,  on  the  other  hand,  claimed  the 
property  in  controversy  by  reason  of  being 
a  purchaser  from  the  Northern  Padflc  Hall- 
way Company.  It  appears  that  on  the  22d 
of  December,  1894,  patent  issued  from  the 
government  under  the  Northern  Padflc  land 
grant  to  the  Northern  Pacific  Railway  Com- 
pany for  lots  1,  2,  3,  and  4  and  the  N.  BL 
%  of  the  N.  B.  %  and  tbe  N.  E.  %  of  the  S. 
E.  ^,  which  comprised  all  of  the  lands  in 
section  7  of  township  SI  north,  range  6  west, 
Boise  Meridian.  Theee  lands  abut  upon  what 
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!■  devtgnatMl  on  the  offldal  map  as  "ttoA 
Lake,"  and  the  whole  controversy  h«n  aris- 
es over  the  rli^t  to  the  land  lying  between 
the  meander  line  and  the  water  line  of  Hud 
Lake.  Thta  land  waa  surveyed  In  1880,  and 
the  Burvey  thereof  was  approved  by  the  Sur- 
TeyoT  Goieral  on  Jaly  28,  1881.  Mud  Lake 
waa  meandered  In  accordance  with  the  sUt- 
ntee  of  the  United  States  and  the  rnlea  of 
the  General  Land  Ofl^  The  oflldal  plat 
of  that  surrey  comprising  sections  6  and  7 
ot  township  01  was  Introduced  In  erldeace 
and  Is  as  follows: 


It  will  be  seal  from  an  examination  of 
Vie  plat,  and  It  likewise  appears  from  the 
field  notes  and  te  also  testified  to  by  the  wit- 
nesses, that  lot  7  and  the  B.  B.  U  of  the  S. 
W.  %  of  section  9,  btfonglng  to  the  inters 
Tenor,  abut  on  Hud  Lake,  and  it  likewise  ap- 
pears that  lets  1.  %  8,  and  4  in  section  7,  be- 
longii^  to  Ulbrlght,  abut  on  the  same  body 
of  wator.  It  wni  be  noticed  that  lot  1  ez- 
tends  west  some  rods  beyond  the  half  sec- 
tion line  or  the  southeast  comer  of  the  in- 
tervener's premises.  There  is  consequently 
a  portion  of  the  S.  B.  %  of  the  S.  W.  H 
section  6  extending  from  the  com^  to  the 
westerly  meander  line  of  lot  1  in  section  7 
whi^  does  not  abnt  on  the  lake,  and  which 
thertf  ore  has  no  meander  line. 

[1]  The  whole  oontroversy  in  this  esse  is 


over  file  right  of  ownership  and  possession 
of  the  land  lying  between  the  meander  line 
of  the  Intorrener's  property  and  the  water 
line  of  the  lake^  and  oomprlsoB  about  37 
acres.  This  court  has  so  repeatedly  con- 
sidered and  passed  npon  tlie  right  of  a  ri- 
parian proprietor  to  take  sudi  land  as  he 
may  find  lying  between  the  meander  line  and 
the  center  of  the  stream  meandered  that  it 
would  seem  uselees  for  us  to  again  enter  in- 
to a  discussion  or  consideration  of  that  ques- 
tion. We  have  repeatedly  held  that  tl^  ri- 
parian or  abutting  upland  owner  will,  as  a 
general  rule,  take  everything  between  his 
meander  line  and  the  center  <^  the  meander- 
ed stream.  Lattlg  t.  Scott.  17  Idaho.  000. 
107  Pac.  47;  Johnson  t.  Johnson.  14  Idaho. 
681,  95  Pac.  490.  24  L.  R.  A.  (N.  S.)  1240: 
Mobs  r.  Ramey,  14  Idaho.  698.  95  PaC.  513; 
Johnson  r.  Hurst,  10  Idaho.  308,  77  Pac.  784. 

[2]  The  cont&Qtlon,  however,  la  made  by 
the  reexMndent  that  the  Northern  Padflc 
Railway  Company  took  title  by  grant  from 
the  government  to  all  the  land  within  aeo 
tlon  7,  and  that,  since  the  meander  line  and 
the  section  line  coincide  along  the  aoutb 
boundary  of  ai^lant's  land,  the  appellant 
cannot  cross  that  line,  and  consequently  re- 
spondent is  entitled  to  take  aU  land  within 
the  exterior  boundaries  of  what  would  con- 
stitute section  7.  This  position  would  be 
correct  If  the  south  boundary  line  of  appel- 
lant's property  were  only  a  section  or  sub- 
divteion  line;  but  It  is  more  than  that  It 
Is  a  section  line  and  a  meander  line  and  so 
appears  from  the  official  plat,  and  likewise 
upon  the  fltid  notes,  as  the  same  were  re- 
turned by  the  surveyor  to  the  Surveyor  Gen- 
eral's office.  This  was  a  meander  line  of  a 
body  of  water,  and  It  follows  that  the  pat- 
entee to  the  lands  bounded  by  this  meander 
line  Is  a  riparian  proprietor,  and  he  Is  con- 
sequently entitled  to  take  to  the  water.  The 
same  Is  true  as  to  the  respondent,  who  owns 
lots  1,  2,  8.  and  4  In  section  7. 

The  rule  with  reference  to  the  upland 
owner  projecting  the  side  lines  of  his  prem- 
ises In  a  right  line  to  the  center  of  the 
stream  must  necessarily  receive  a  modlfl ca- 
tion in  the  case  of  a  circular  lake.  A  lake 
has  a  center,  and  sometimes  a  center  line, 
but  seldom  a  thread  or  stream.  It  Is  nec- 
essary, therefore,  that  the  side  lines  of  ri- 
parian and  inland  proprietors  should  con- 
vey to  the  cotter  of  the  lake.  In  such  a 
case,  n<me  of  the  lines  can  be  projected  in 
a  right  line  with  the  section  or  subdlrlslon 
lines  as  established  by  tba  government  In 
this  case  the  deflected  line  establishing  the 
boundary  between  the  appellant  and  raspond- 
ent  as  the  same  wUl  be  extended  from  the 
meander  line  to  the  center  of  the  lake  will 
start  at  the  point  where  the  west  meander 
line  of  respondent's  lot  1  oranects  with  the 
south  line  of  the  8.  B.  %  of  the  8.  W.  K 
of  section  6.  Veom  that  point  a  right  line 
should  be  drawn  toward  the  center  of  the 
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lake  and  thus  wtabllab  the  boundary  line 
between  the  appellant  and  respondent  This 
is  the  rule  which  has  been  announced  by 
some  of  the  courts  with  reference  to  lakes, 
and  it  appeals  to  us  as  equitable  and  Just 
See  Hanson  t.  Rice,  SS  Minn.  273,  92  N.  W. 
982.  In  the  forgoing  case,  the  Supreme 
Court  of  Minnesota,  In  passing  on  the  ques- 
tion as  to  the  projection  of  side  lines  and 
the  establishment  of  boundary  lines  be- 
tween adjoining  tracts,  said:  "The  bound- 
aries of  adjoining  tracts,  aa  to  land  b^ond 
the  meander  line,  are  fixed  by  extending 
their  side  lines  on  a  deflected  course  from 
their  intersection  with  the  meander  line  to- 
ward a  point  in  the  center  of  the  lake." 

In  Hardin  t.  Jordan,  140  U.  S.  397, 11  Sup. 
Ct  817,  35  L.  Ed.  439,  the  Supreme  Court  of 
the  United  States,  in  commenting  upon  and 
criticising  a  decision  of  Judge  Gresham, 
wherein  the  latter  bad  held  that,  since  there 
Is  no  current  to  a  lake  and  no  thread  to 
the  stream,  It  was  impracticable  to  extend 
the  lines  of  riparian  proprietors  into  lakes, 
as  is  done  with  flowing  streams,  said:  "As 
to  the  supposed  difficulty  or  Inconvenience  In 
applying  the  law,  It  la  no  greater  than  that 
which  occurs  on  any  bay  or  incurred  ebore, 
eren  of  a  large  river,  in  ad^uUng  the  oa^ 
going  boundary  lines  between  adjoining  pro- 
prietors over  the  submerged  bottoma  or  flats 
lying  in  front  of  th^  riparian  lands.  Just 
and  equitable  mlee  have  been  adopted  for 
settling  the  mutual  rights  of  putles  In  audi 
cases.  Wbere  a  lake  la  very  long  in  compari- 
son with  Its  width,  ttM  method  applied  to 
rlren  and  streams  would  probably  be  most 
suitable  tor  adjusting  riparian  rights  In  the 
lake  bottom  along  its  aUes,  and  the  use  of 
oonveiflng  lines  would  <mly  be  required  at 
its  two  ends."  See,  also,  Oourernsur  t.  Na- 
tional Ice  Co.,  134  N.  T.  SS5.  81  N.  IL  865. 
18  L.  B.  A.  eOS,  and  notes,  80  Am.  St  Bep. 


We  conclude,  therefore,  that  the  appellant 
Is  entitled  to  take  the  upland  betweai  his 
meander  line  and  the  lake  within  side  or 
boundary  lines  drawn  from  the  end  of  the 
meander  line  at  each  side  of  his  tract  of 
land  to  the  center  of  the  lake;  that  is  to 
say,  the  one  line  drawn  from  the  extreme 
easterly  point  where  the  meander  line  bounds 
his  upland  and  the  other  line  drawn  from 
the  extreme  westerly  point  where  the  mean- 
der line  bounds  his  upland.  And  the  same 
method  should  be  pursued  In  establishing  the 
exterior  boundary  lines  of  respondmt's  lands 
between  the  meander  line  and  the  lake. 

The  judgment  must  be  reversed,  and  It  is 
so  ordered,  and  the  cause  Is  remanded  for 
further  proceedings  In  harmony  with  this 
opinion.   Costs  awarded  to  appellants. 

STBWABT.  a  J.,  and  SULI/IYAN,  J., 

concur. 


ULBRIGHT  T.   BASLINGTON  (WEIGHT, 
Intervener). 
(Supreme  Court  ot  Idaho.   Nov.  27,  IfttL) 

(Bvmirtu  »y  the  Oovrt^ 
Costs  (fi  254*)— AppsAi^PBiNTzna  or  Tban- 

SCRJPT. 

The  amendments  embodied  in  chapters  117, 
118,  and  119  of  the  1911  Session  Laws  (1911 
Seas.  Laws,  pp.  375-381),  with  reference  to  the 
prosecution  of  appeals  to  the  Supreme  Court  do 
□ot  prohibit  or  forbid  the  printing  of  tran- 
Bcripts  on  appeal,  and  the  appellate  court  will 
allow  costs  to  be  taxed  for  a  printed  tran- 
script at  the  same  rate  that  has  heretofore  been 
allowed  under  the  rules  of  Ihe  Supreme  Court 
[Ed.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  S  2S4.»] 

Appeal  from  District  Gonrt,  Kootenai 
County;  Bobert  N.  Dunn,  Judge. 

Motion  to  tax  oosti  on  appeal.  Objec- 
tions overruled. 

See,  also,  119  Pac.  292. 

McFarland  &  McFarland,  for  appelant 
J.  L.  McGlear  and  £fera  B.  Whltla,  for  re- 
Bpondents. 

AILSHIE,  J.  The  respondent,  Ulbrlght. 
has  filed  his  objections  to  appellant's  cost 
bill  and  moves  the  court  to  tax  the  costs 
In  accordance  with  the  provisions  of  section 
4913,  Bev.  Codes,  as  amended  by  act  of 
March  10,  1911  (1911  Sees.  Laws,  p.  873) 
and  rules  83  and  84  of  this  court  The  ob- 
jection is  made  against  only  one  Item  of  the 
cost  bill,  which  is  set  forth  in  the  memo- 
randum of  costs  as  follows:  "To  amount 
paid  Lakeside  Printing  Co.  of  Cceur  d'Alene, 
Idaho,  for  printing  transcript  on  appeal  to 
the  Supreme  Court,  118  pages  at  75^  per 
page,  $88.50." 

Respondent  contends  that  chapter  117  of 
the  1011  Session  Laws  (1911  Sess.  Laws,  p. 
375)  has  so  amended  the  law  with  reference 
to  appeals  as  to  provide  for  typewritten 
transcripts  and  to  render  a  printed  tran- 
script both  unnecessary  and  unauthorized. 
Counsel  therefore  insist  that  the  only  charge 
which  can  be  made  for  transcript  Is  the  stat- 
utory fees  that  may  be  paid  to  the  reporter 
and  the  clerk  of  the  court,  respectively,  for 
extending  the  notes  and  preparing  a  type- 
written transcript  as  prescribed  by  chapters 
117,  118,  and  110,  of  the  1911  Session  Laws 
(1911  Sees.  Laws,  pp.  375-381).  WhUe  the 
new  statute  does  not  provide  for  or  require 
the  printing  of  the  transcript,  it  does  not 
prohibit  the  same,  and  the  only  reason  which 
could  be  urged  against  the  printing  would 
be  the  extra  expense  that  might  be  entailed 
in  80  doing.  Section  4434  of  the  Rev.  Codes 
as  amended  would  seem  to  Indicate  that  the 
Legislature  did  not  Intend  that  procuring  a 
transcript  of  the  reporter's  notes  as  therein 
prescribed  should  be  exclusive,  because  it  is 
there  said  that,  "in  lieu  of  preparing,  serv- 
ing and  procuring  the  settlement  of  a  bill 
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of  ezc^itloiui  u  In  ttds  diaptw  provided," 
the  party  may  procure  a  transcript  of  the 
testimony  and  proceedings,  etc.  It  will  also 
be  noted  tbat  no  amendments  have  been 
made  to  the  sections  ot  tbe  statate  provld- 
Ing  for  the  preparation  and  settlement  of 
bUIa  of  exceptions.  It  might  be  said,  how- 
ever, that  the  amendments  by  Inference  and 
implication  necessarily  repeal  section  4428, 
which  provides  for  the  settlement  of  a  state- 
ment  or  bill  of  exceptions  where  the  soffl- 
dem^  of  the  eridenoe  to  support  the  rer- 
diet  or  findings  constitutes  the  issue  to  be 
urged  on  anteaL  However  this  may  be,  It  is 
unneceraary  to  pass  upon  it  her& 

This  statute  Is  new,  and  we  have  seen  but 
little  of  its  pnuitidil  operation.  We  are  not 
at  this  time  Indlned  to  deny  UtigBntB  the 
right  to  bring  tbelr  cases  liere  In  printed 
form,  nor  are  we  Inclined  to  deny  a  success- 
ful aivdlant  the  right  to  collect  bis  costs 
as  mescribed  by  the  (dd  rule  of  this  court 
for  printing  the  necessary  transcript  tm  ap- 
peaL  Tbe  appelant  who  canses  his  tran- 
script to  be  printed  takes  the  chance  of  bar- 
ing to  pay  for  the  entire  transcript  if  he 
is  not  successful;  and,  in  the  evoit  be  is 
snocessful,  we  are  Inclined  to  allow  him  to 
collect  the  same  costs  which  have  heretofore 
been  allowed  in  soch  cases. 

Xhe  ot^ectfons  to  the  cost  bill  are  over^ 
ruled,  and  costs  are  allowed  as  claimed  In 
appellant's  memorandum. 

8TEWABT,  0.  3.,  and  SULLIVAN,  J., 
concnr. 


NOBACH  T.  SCOTT. 

(Supreme  Court  of  Idaho.   Nov.  11,  1911. 
Rehearing  Denied  Dee.  12,  1011.) 

(ByUabug  hy  the  Court.) 

1.  PuEADiiTQ  (I  !•)— What  CoMarrruTBs. 

Under  the  pronsiona  of  section  4162,  Rev. 
Codes,  the  pleadings  in  an  action  are  the  com- 
plaint, the  demurrer  to  the  complaint,  the  an- 
swer, and  the  demurrer  to  the  answer. 

[Ed.  Note.— For  other  cases,  see  ineadit^, 
Cent  Dig.  H  1,  2;  Dec.  Dig.  |  I.*] 

2.  Pleading  (J  288*)— SioNATuar. 

Under  the  provisions  o(  section  4198,  Rev. 
Codes,  pleadings  most  be  signed  by  a  resident 
attorney. 

[Ed.  Note^For  other  cases,  see  Fleadlnfe 
Cent  Dig.  <f  86i-8BS;  Dec  Dig.  {  288.*] 

3.  HonOHS  (H  1*  14*>~DEFiniTI0H— SlOItA- 
TUU. 

A  motion  Is  defined  by  section  4880,  Rev. 
Codes,  as  an  "application  for  an  order,^'  and 
is  not  required  in  terms  to  be  signed,  but  it  ts 
the  proper  practice  for  the  counsel  or  the  par- 
ty to  sign  it 

VBA.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  H  1,  8;  Dec.  Dig.  SS  1,  14.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  5.  pp.  4609,  4610.] 


4.  Appeal  aitd  Ebbob  (|  6C5*)— ^nuKBcmrr 
—Motion  vob  New  Tbiax.. 

Where  a  motion  for  a  new  trial  has  been 
made  In  writing  and  served  upon  opposing 
counael  and  through  neglect  or  oversight  has 
not  been  signed,  and  the  court  acts  upon  It  as 
though  it  had  been  signed,  such  motion  will  not 
be  stricken  from  the  transcript  on  appeal  for 
that  reason. 

[Ed.  Noter-For  other  cases,  see  Appeal  and 
Error,  De&  Dig.  S  655.*] 

5.  Appeal  aito  Ebbob  1170*)— Habhuiss 
Ebbob. 

Under  the  provisions  ot  section  4231,  Rev. 
Codes,  the  court  must  in  every  stage  of  an  ac- 
tion disregard  any  error  or  d^ect  in  the  plead- 
ings or  proceedings  whirii  does  not  affect  the 
BUDstantial  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4540-4^;  Dee.  Dig.  | 
1170.*] 

6.  Appeal  and  Ebbob  102*)— Waivsb  or 

Objections. 

A  party  to  an  action  will  not  be  permitted 
to  stand  by  and  neglect  or  refuse  to  raise  sea- 
sonable objections  to  mere  defects  in  pleadings 
or  proceedings,  and  thereafter  take  advantage 
of  Buch  defects  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  1221-1225;  Dec.  Dig.  i 
192.*] 

7.  Appeal  and  Ebbob  (|  894*}— Bond— Sx»- 

ficienct. 

Under  the  provisions  of  section  4809,  Rev. 
Codes,  when  more  than  one  appeal  in  the  same 
actiOB  is  taken  at  tbe  same  time,  bat  one 
undertaking  of  $300  for  damages  and  costs  is 
required  to  be  filed,  and  such  undertaking 
should  refer  to  both  appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  209772088;  Dec.  Dig.  | 
894.*] 

8.  Denials  in  Anbweb. 

Held,  that  the  denials  and  averments  con- 
tained in  the  answer  axe  snffieient  to  pnt  In 
Issue  the  prinelpal  allegations  of  the  complaint 

9.  Pleading   Q    126*)  —  "Negative  Pbeg- 

HANT." 

A  negative  pregnant  in  a  pleading  is  a 
negative  uaplying  also  an  affirmative.  It  is 
such  a  form  of  negative  expression  as  may  im- 
ply or  carry  with  It  an  afflrmative  (citing  0 
Words  and  PbrsBes,  47S9). 

[Ed.  Note.— For  other  ca9e&  see  Pleading 
Cent  Dig.  S§  281-263 ;  Dec  Dig.  S  126.*] 

10.  Pleading  (S  84*)— CoNSTBtrcnoN. 
Under  the  provistons  of  section  41S1,  Rev. 

Codes,  the  forms  of  pleadings  In  civil  actions 
and  the  rales  by  which  the  sufficiency  thereof 
are  to  be  determined  are  those  prescribed  by 
the  Codes,  aud  under  the  provisions  of  section 
4207,  Rev.  Codes,  all  allefrations  or  denials  in 
a  pleading  must  be  liberally  constraed,  with  a 
view  to  snbstantial  jestice  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  66-75 ;  Dec  Dig.  S  34.*] 

11.  Dismissal  and  Nonsuit  (S  63*)— Teoh- 
nicalitibs. 

The  pnrpose  and  object  of  our  Code  of  Pro* 
cedare  is  to  have  actions  tried  upon  their  mer> 
its,  and  not  to  have  them  dismissed  on  mere 
technicalities. 

[EM.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec  Dig.  S  53.*] 

12.  Denials  in  Answbb. 

Certain  denials  in  the  answer  held  suffi- 
cient. 
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13.  Pi^Dnro  (I  864*)— AiTBWXB. 

Where  an  answer  containa  aTennents  and 
allesatioDa  of  probative  tecu  u  a  aeparate  de- 
fense, which  might  be  provea  under  Mueiat  or 
Bperific  deniaU,  such  aTerments  oocht  to  be 
stricken  out  on  motion. 

[Ed.  Note.— For'  other  cases,  see  Reading, 
Cent.  Dig.  H  1156-1162;  DecTbig.  |  364.*1 

14.  Etidbnck  (S  99*)— Aduibsibilitt. 

All  competeot  evidence  tending  to  proTe 
tiie  material  allegations  of  the  complaint  or 
denials  of  the  answer  ought  to  be  reeeived  when 
offered. 

[Ed.  Note.— For  other  e&sw,  aec  Evidence, 
Dee.  Dig.  f  99.*] 

15.  EXCBANOX    OF    PBOPBRTT    Q  8*>— EVI- 
DENCE. 

In  an  action  for  the  pnrpoBe  of  resdnding 
a  contract  lor  the  sale  of  certain  real  estate, 
whereby  certain  shares  of  stock  In  a  corpora* 
tioB  were  a  part  of  the  consideration,  and  it 
is  sought  to  rescind  the  contract  on  the  ground 
that  the  corporation  was  insolvent  and  that 
such  shares  of  stock  were  Talueless,  it  is  in- 
cumbent on  the  plaintiff  to  prove  that  the  cor- 
poration was  insolvent  or  in  a  failing  condition 
at  the  time  or  on  the  date  that  the  trade  was 
made,  and  it  is  not  suffident  proof  of  that 
fact  slmplj  to  show  that  such  conwration  made 
an  assignment  for  the  benefit  of  its  creditors 
a  little  over  six  months  after  the  date  of  the 
contract  sought  to  be  rescinded. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 

property,  Dec.  Dig.  |  8.*1 

16.  ElxcHANQE  or  Pbopebtt  (S  8*)— Nonsuit. 
Under  the  facts  of  this  case,  held  that  the 

appellant  was  in  as  favorable  a  position  to 
know  and  ascertain  the  condition  of  said  cor- 
poration and  the  value  of  its  capital  stock  and 
assets  as  was  the  respondent,  and  as  he  neg- 
lected and  failed  to  do  so,  and  failed  to  show 
that  said  corporation  was  insolvent  or  In  a 
failing  condition  at  the  date  of  the  contract 
referred  to,  the  Judgment  at  nonsuit  at  the 
dose  ol  his  testimony  will  not  be  disturbed. 

[Ed.  Note.— For  ol^er  eases,  see  Dxcbange  of 
Property,  Dec  Dig.  I  &*] 

Appeal  from  District  Court,  Eootenal 
County ;  Robert  N.  Dunn,  Jud^. 

Action  by  H.  P.  Nobach  against  J.  T.  Scott 
From  a  Judgment  ot  dismissal,  plaintiff  ap- 
peals. Affirmed. 

Beed  ft  Bongbton,  for  appellant  HcFai^ 
land  ft  UcFarlaud,  for  reepondoit 


SULLIVAN,  J.  This  action  was  brought 
for  the  purpose  of  having  rescinded  a  certain 
contract  for  the  sale  of  certain  land  known 
as  "Kootenai  Addition"  to  the  dty  of  Coenr 
d'Alen&  On  the  trial,  after  tbe  plalntlfr  had 
put  In  certain  evidence  and  t3ie  court  bad  re- 
fused to  receive  oOier  offered  evldoice,  the 
plaintiff  rested,  and  conned  for  respondent 
interposed  a  motion  for  a  nonsuit,  the  main 
ground  of  which  was  that  the  evldmce  was 
not  sufficient  to  sustain  the  principal  allega- 
Uaaa  of  the  complaint  Said  motion  was  sus- 
tained by  the  court  and  Judgment  of  dis- 
missal entered.  A  motion  for  a  new  trial 
was  denied,  and  this  appeal  la  from  that  or- 
der  and  from  the  judgment 


Counsel  for  respondott  has  filed  two  mo- 
tions, one  to  strike  out  part  of  tbe  transcript 
and  another  to  dismiss  this  appeal.  Tbe  first 
motion  is  based  on  the  ground  that  the  mo- 
tion for  a  new  trial  Is  not  signed  by  either 
the  party  or  his  attorneys.  Said  motion  was 
served  on  the  attomoys  and  filed  In  the  case 
and  was  acted  upon  1^  the  court  as  thoogfa 
it  had  been  signed. 

[1]  Under  the  proTlslons  of  section  4162, 
Rev.  Codes,  the  only  pleadings  in  an  action 
are  the  complaint  the  demurrer  to  the  com- 
plaint the  answer,  and  demurrer  to  the  an- 
swer. Under  the  provisions  of  our  statute) 
a  cross-complaint  Is  classed  wltli  tlie  com- 
plaint and  a  demurrer  to  that  ot  course^ 
may  be  made. 

[2,  S]  Under  tbe  provisions  of  section  4198, 
tbe  pleadings  are  required  to  be  signed  by  a 
resident  attorney,  and  section  4880,  Bev. 
Codes,  defines  a  "motion"  as  an  application 
for  an  order,  and  is  not  spedfical^  reqolred 
to  be  signed,  but  In  onr  practice  motions  are 
nsnally  signed,  and  it  Is  tbe  propw  practice 
to  have  them  signed  by  the  parties  or  their 
counsel. 

[4]  But  where  a  motion  bas  been  made  In 
writing  and  served  upon  opposing  counsel,  and 
through  ovwslght  or  neglect  counsel  have  fail- 
ed to  sign  It  and  the  court  acts  vptm  It  aa 
though  It  bad  beoi  signed  and  recognlxes  it  as 
a  motion,  we  tblnk  that  sofllclent  Oonnsel 
for  respondent  Inform  this  court  that  tbey  ob- 
served that  the  motion  was  not  signed,  and 
for  that  very  reason  condnded  it  was  not 
a  motion,  hence  did  not  appear  to  contest  it 
and  that  it  was  not  their  duty  to  point  out 
any  defects  in  said  motion.  Tbey  having  de- 
dlned  to  appear  and  enter  an  objection  to 
tbe  healing  of  said  motion,  tbey  therein 
waived  any  right  they  had  to  raise  that  que^ 
tion  on  appeal. 

[I]  Under  the  provisions  of  section  4281, 
Rev.  Codes,  the  court  is  directed  in  vr&T 
stage  of  an  action  to  disregard  any  error  or 
defect  in  the  pleadings  or  proceeding  which 
does  not  affect  the  substantial  rights  of  the 
parties,  and  no  Judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect 
The  def^  In  the  motion  was  not  sufficient 
to  mislead  the  respondent  or  affect  his  sab- 
Btantlal  rights. 

[I]  Parties  wUl  not  be  pennltted  to  stand 
by  and  not  raise  seasonable  objections  to 
mere  defects  in  pi^rs  and  proceedings  in  a 
court  uid  thus  permit  the  court  to  act  as 
thongb  there  were  no  defecta  In  the  pR>- 
ceedtngs,  and  thereafter  take  advantage  of 
such  defects  on  appeal.  Said  motion  is  de- 
nied. 

Respondent  next  mores  to  dismiss  tlie  ap- 
peal on  tbe  ground  that  a  suffident  nnde^ 
taking  has  not  been  liled.  It  is  contended 
that  as  there  were  two  appeals,  (me  from 
tbe  Judgment  and  one  fnnn  tbe  order  deny- 
ing a  new  trial,  an  undertaking  in  tbe  sum 
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of  1600  shonld  bare  been  gtroo,  |800  on  each 
appeal 

17]  Botb  (tf  tald  appeals  were  taken  by  tbe 
same  notloe  of  appeal,  and  an  preeented 
to  this  court  upon  tbe  same  transcript  Sec- 
tion 4809,  Rev.  Codes,  provides,  among  other 
tblngs,  as  follows:  "Frorlded  tbat  wben 
more  than  one  appeal  In  the  same  action, 
wbether  from  tbe  judgment  and  an  appeal- 
able order  or  orders,  or  from  two  or  more 
aivealable  orders,  are  taken  at  tiie  same 
time,  bat  one  sncb  xmdertaklng  or  deposit 
for  damages  and  costs  need  be  filed  or  made.** 
Tbe  question  iveeented  Is  wbetber  nnder  said 
provision  tbe  an>ellant  sbonld  bave  glTOn  an 
undertaking  of  |600  on  botb  appeals  tbat 
Is,  1300  on  eacb— or  wbether  an  nndertaktng 
in  the  snm  of  $900  ref  «rlng  to  both  appeals 
and  given  to  perfect  botb  is  sufficient.  We 
tiiink  said  provision  of  tbe  statnte  is  too 
plain  to  require  any  construction  whatever, 
and  dearly  Intends  and  requires  in  sucb  cases 
as  the  one  at  bar  bat  one  andertaklng  in 
the  sum  ct  $300.  and  not  a  $300  undertaking 
<m  eaCb  Of  tbe  app«il8.  Where  one  under- 
taking  ot  $300  Is  glvoi  on  two  appeals,  it 
must  refer  and  apply  to  botb  of  sucb  ap- 
peals. Tbe  first  provision  of  said  section  re* 
quires  tbat  an  undertaking  on  appeal  must 
be  given  for  $300,  and  the  provision  above 
quoted  provides,  "but  one  sncb  undertaking 
*  *  *  need  be  filed  or  made,"  where  more 
than  one  appeal  Is  taken  In  the  same  action. 
Said  motion  to  dismiss  la  therefore  denied. 

While  numerous  errors  are  ass^ed,  coun- 
sel for  appellant  presents  them  under  four 
heads,  tbe  first  of  which  is.  Did  tbe  court 
err  in  refusing  to  strike  ont  certain  portions 
of  defendant's  answer  on  the  ground  that 
they  were  defective?  Practically  all  of  the 
portions  moved  to  be  stricken  oat,  it  is  con- 
tended, are  negative  pregnants  or  denials  of 
matter  not  alleged  in  the  complaint,  and  con- 
stitute no  defense  to  the  action,  and  should 
bave  been  stricken  out 

[I]  A  negative  pr^ant  in  a  pleading  is  a 
negative  implying  also  an  affirmative,  and  it 
is  such  a  form  of  negative  expression  aa  may 
Imply  or  carry  within  it  an  affirmative. 
Black's  Law  Dictionary;  B  Words  and  Phras- 
es, p.  4739. 

[II]  Under  the  provisions  of  section  4161, 
Rev.  Codes,  the  forms  of  pleadings  In  dvil 
actions  and  the  rules  by  which  the  suffi- 
ciency of  sucb  pleadings  are  to  be  determined 
are  prescribed,  and  under  section  4207,  Rev. 
Codes,  one  of  the  rules  is  to  the  effect  that 
In  the  construction  of  a  pleading  for  the  pur- 
pose of  determining  Its  effect  its  allegations 
must  be  liberally  construed  with  a  view 
to  substantial  Justice  between  the  parties. 
When  the  denials  and  averments  in  an  an- 
swer all  taken  together  clearly  indicate  tbat 
It  was  the  intention  of  the  defendant  to  deny 
the  allegations  of  the  complaint  and  put  all 
of  such  allegations  In  issue,  they  will  be  con- 
strued in  accordance  wltb  the  clear  Intention 


of  the  pleader,  and  the  ease  must  be  tried 

upon  its  merits. 

[11]  Tbe  purpose  and  object  of  tbe  law  Is 
to  try  lawsuits  upon  tb^  merits,  and  not  to 
dismiss  cases  upon  technicalities  whidi  do 
not  go  to  tbe  merits  of  tbe  case^ 

[IS]  Tbe  court  ougbt  to  bave  strl^m  out 
paragraph  nine  of  defendant's  answw,  as  tbe 
averment  that  respondent  had  sold  and  con- 
T^ed  a  portfon  of  the  *^ootenai  Addition" 
would  be  no  defense  to  this  action. 

[1,12]  While  tbe  answer  is  not  one  tbat 
we  would  adopt  as  a  precedent  as  a  model 
to  follow,  we  OHicIude  tbat  the  separate  de* 
nlals  and  the  avenuoits  in  the  separate  de- 
fense are  amply  snffldent  to  put  in  issue 
the  material  all€eati(ms  of  the  complaint  and 
sufficient  to  put  the  plaintiff  upon  bis  proof. 

[1 4]  A  number  of  asrignments  of  error  go 
to  die  admission  and  rejection  of  certain 
testimony  offered.  We  bave  made  a  careful 
examination  of  those,  and  we  do  not  think 
the  action  of  tbe  court  in  tbat  regard  is  re- 
versible error.  Plaintiff  sought  1^  testimony 
from  the  witness  Daughters  to  show  tbat  Us 
wife  owned  some  sto<^  In  said  corporation, 
and  tbat  he  had  made  considerable  tttoit  to 
sell  or  dlflfpose  of  said  shares,  and  was  unable 
to  do  sa  Said  witness  testified  tbat  be  did 
not  know  anytbli^  about  tbe  market  value 
of  said  stodE  exc^t  as  to  tbe  shares  held  by 
bis  wife  whicb  he  bad  been  unable  to  sell. 
He  also  testified  tbat  Mr.  Collins,  who  traded 
respondent's  stock  to  appellant,  refused  to 
undertake  the  sale  of  his  wife's  stock.  That 
evidence  was  not  sufficient  to  show  that  said 
corporation  was  bankmpt  or  Insolvent  or  in 
a  failli^  condition  on  the  24th  day  of  Decem- 
ber, 1909,  the  date  when  the  trade  was  made 
between  appellant  and  respondent  We  do 
not  find  any  evidence  In  the  record  sufficient 
to  show  that  said  corporation  was  bankrupt 
or  Insolvent  or  in  a  failing  condition  on  the 
24th  of  December,  1909.  The  evidence  shows 
tbat  there  had  been  two  dividends  declared 
— one  of  6  per  cent  and  one  of  10  per  cent 
Appellant  testified  that  Collins  told  htm  to 
go  and  see  Winn  and  Barr,  who  had  general 
charge  of  said  corporation  business,  and  In- 
quire of  them  in  regard  to  tbe  condition  of 
said  corporation,  which  be  did,  and  also  in- 
quired of  three  other  individuals  In  regard 
to  the  condition  of  said  corporation.  Nobach 
bad  the  means  at  hand  to  ascertain  what 
dividends,  if  any,  had  been  paid.  It  would 
appear  from  the  evidence  that  Collins  urged 
the  appellant  to  investigate  tbe  matter  for 
himself  and  ascertain  the  value  of  said  shares 
of  StodE  and  the  finandal  condition  of  the 
corporation.  He  had  no  conversation  what- 
ever with  the  respondent  in  r^ard  to  said 
stock  until  after  or  about  tbe  time  tbe  stock 
was  transferred  and  tbe  deed  to  the  real 
estate  turned  over.  And  it  appears  that  he 
was  very  anxious  to  make  the  trade,  and  In- 
sisted on  Collins  paying  him  $100  in  order 
to  bind  the  bargain,  and  tbls  was  after  be 
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had  Batlafied  himself  of  the  Talae  of  the 
stock,  or  had  made  Inquiry  of  fire  different 
parties  In  regard  thereto.  On  the  first  or 
second  Monday  In  January,  1910,  a  very  short 
time  after  the  trade  was  made,  the  appel- 
lant was  made  a  director  of  said  corporation 
and  so  remained  until  the  date  of  said  as- 
signment, to  wit,  the  16th  of  July,  1910,  and 
he  testified  that  he  did  not  learn  anything 
about  the  value  of  said  stock  until  two  or 
three  months  after  said  assignment  was 
made. 

From  the  record  it  would  appear  that  no 
one  connected  with  this  transaction  knew 
whether  said  company  was  solvent  or  not. 
It  was  doing  a  large  business,  and  had  a 
lat^e  stock  of  goods  on  hand.  The  appellant, 
after  he  became  a  director,  did  not  attempt 
to  ascertain  anything  about  the  solvency  of 
said  corporation  or  Its  Indebtedness,  or  any- 
thing about  the  value  of  the  stock  of  goods 
on  hand.  The  evidence  shows  that  Ciolllns 
did  tell  appellant  that  the  stock  had  paid 
from  10  per  cent  to  IT  per  cent  dividends. 
The  witness  Daughters  testified  that  there 
were  two  dividends  declared,  one  of  5  per 
cent  and  one  of  10  per  cent  The  witness 
Barton  testified,  to  the  same  effect  Appel- 
lant undertook  to  show  by  the  witness  Bar- 
ton that  one  of  the  dividends  was  paid  out 
of  the  capital  stock,  or  that  it  impaired  the 
capital  stock.  That  evidence  was  thereafter 
shown  to  be  hearsay,  or  not  the  best  evidence 
of  said  facts.  Many  of  the  questions  pro- 
pounded by  appellant  to  the  witnesses  Bar- 
ton, Daughters,  and  S.  A.  Wells  tended  to 
elicit  secondary  and  hearsay  evidence  as  to 
the  solvency  of  said  corporation,  and  was 
not  the  best  evidence,  and  did  not  confine 
such  testimony  to  the  time  when  said  trade 
was  made.  The  appellant  was  residing  In 
the  same  town  where  said  corporation  was 
doing  business,  and  was  referred  to  the  man- 
ager of  the  corporation  and  others  to  ascer- 
tain the  condition  of  said  corporation  and 
the  value  of  said  stock,  and  was  also  elected 
a  director  of  the  corporation  a  very  few  days 
after  he  made  the  purchase  of  said  stock, 
and  continued  as  such  up  to  the  time  of  the 
failure  of  the  corporation.  And,  when  the 
corporation  failed,  he  did  not  then  go  to  the 
defendant  and  demand  a  rescission  of  the 
<»)ntract  and  did  not  do  eo  until  two  or  three 
months  after  said  corporation  had  failed  and 
gone  into  the  hands  of  an  assignee. 

[16]  At  the  close  of  plaintiff's  evidence,  the 
court  granted  a  nonsuit  and  we  think  the 
court  did  not  err  in  Aolag  so.  The  evidence 
is  not  aufiident  to  establish  the  fact  that  on 
December  24, 1900,  at  the  time  said  trade  was 
made,  said  corporation  was  bankrupt  or  in 
a  falling  condition,  and  there  Is  no  evidence 
tending  to  show  that  respondent  or  Collins, 
his  agent  knew  or  suspected  that  said  cor- 
poration was  In  such  condition ;  and.  In  or- 
der to  recover  in  this  action,  it  devolved  up- 


on the  plaintiff  to  prove  that  on  December 
24,  1909,  said  corporation  was  insolvent  or  In 
falling  condition,  as  many  things  might  have 
happened  to  make  it  insolvent  between  that 
date  and  the  date  when  the  assignment  was 
made.  The  fact  that  the  corporation  failed 
within  about  six  or  seven  months  after  said 
date  does  not  estabUafa  the  fact  that  It  was 
Insolvent,  or  In  a  falling  condition  <m  that 
date. 

[11}  We  have  proceeded  upon  the  theory 
that^CoIUns  was  the  ag^t  of  the  defendant, 
and  that  the  defendant  was  resiionalble  for 
the  represratatlons  that  Collins  made  to  ap- 
pellant in  regard  to  the  value  of  said  stock 
and  the  solvency  of  said  corporation,  and 
we  find  nothing  in  the  record  that  would 
justify  this  court  in  reversing  the  judgment 
and  remanding  the  case  for  a  new  trial,  as 
It  would  be  lmi>o88lble  to  recover  in  this  cajae 
unless  it  Is  shown  that  the  corporation  was 
Insolvrat  or  in  a  falling  condition  at  the  date 
said  trade  was  made. 

We  find  no  reversible  error  in  tlie  record. 
The  Judgment  must  be  affirmed,  and  it  is  so 
ordered,  with  costs  In  favor  of  the  respond- 
ent. 

STBWABT,  a  J.t  and  AILBHIB,  Qtt- 

cur. 


Ex  parte  GEMMTTiU 

(Supreme  Court  of  Idaho.   Dec.  8,  ISOXi 

(SjfUahut  by  the  Court.) 

1.  ComiEBCB  (g  M*)— Subjects  or  Rbouu- 
TiON— State  anu  Couott  Psirtiho. 

Sections  1476  and  1476  of  the  Berised 
Codes,  which  require  that  state  and  county 
printing,  blading,  and  stationery  work  shall  be 
done  within  the  state  and  within  the  county 
where  required  for  use,  is  not  an  Interfetence 
with  or  regulation  of  cnnmenn,  and  Is  not  re- 
pugnant to  the  commerce  clause  of  section  8, 
art  1,  of  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Commercfc 
Dec.  Dig.  {  64.*] 

Z  Constitutional  Law  (H  89,  225*)— Libbb- 
TT  to  Contkaot— Dm  Pbocbss  of  I^w— 
Equal  PaoTioixoir  or  Laws  —  Public 

PUNTIIfO. 

Sections  1476  and  1476,  which  provide 
that  the  printing,  binding,  and  stationery  woric 
shall  be  done  within  the  state  and  the  county 
in  which  it  is  to  be  used,  does  not  Inteifere 
with  or  restrict  the  right  of  any  person  to 
freely  contract  uor  does  it  deny  to  any  person 
the  equal  protection  of  the  law,  and  Is  not 
repugnant  to  the  provisions  of  section  1  of  the 
fourteentli  amendment  to  the  federal  CooslltiF 
tion. 

[Ed.  Note.— For  other  cases,  see  Goiistitnti<m- 
al  Law,  Cent  Dig.  ||  167,  6S1,  682:  De&  "DIe. 
8S  80,  228.*]  * 

8.  Statm  a  94*)- CouHTMs  (I  lis*)  — COH- 

TBAOTS— FUBLIO  PRINTING. 

Sections  1475,  1476^  Rev.  Codes,  refer  only 
to  the  work  to  be  done  in  printing  and  binding 
and  such  work  as  is  necessary  to  prepare  pa- 
per, IxiokB,  and  stationery  for  public  use  In  flie 
respective  state  and  coanty  offices,  and  has  no 
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Teferenoa  to  Uie  pnrdiaw  of  Uw  material  itself 
upon  vbicb  the  work  is  done,  and  makes  no  at- 
tempt to  deprive  any  person  of  the  riffht  to  sell 
to  the  state  or  county  any  material  which  may 
be  needed  for  sucb  pnbUc  nse.  These  sections 
of  the  statute,  on  the  contrary,  simply  prescribe 
the  locality  or  situs  where  certain  work  to  be 
-done  for  the  people  in  their  corporate  and  sov- 
ereign cajwcity  shall  be  performed,  and  such 
statute  is  a  constitutional  exercise  of  the  pow- 
er of  the  Leeislature  to  pKscrilw  by  law  the 
duties  of  state  and  county  officers,  and  to  com- 
mand them  as  to  the  manner  in  whicb  they 
■ball  exercise  certain  powers  in  performing  the 
bosiness  and  proprietary  datias  of  their  xespec- 
tive  ofilces. 

Ed.  Note^For  other  cases,  see  States,  Dec. 
I  94;*  Gonnties,  Dee.  vig.  i  113.«] 

4.  CONBTITUTIOMAI.  I*AW  (S  70«)— PUBLIO  POL- 
ICT. 

Sections  1475,  1476,  Ber.  Codes,  are  not 
in  violation  of  any  public  policy  of  this  state, 
and  cannot  for  that  reason  he  held  invalid  and 
void,  and  with  the  business  and  economic  wis- 
dom and  policy  of  sneh  atatnte  the  conrti  have 
nothing  to  do. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent.  Dig.  H  128-1^;  Dec.  Dig.  S 
70.*3 

SnllivaOt  J.,  dissenting. 

Original  application  by  Emmett  J.  Gem  mill 
for  writ  of  habeas  corpus.  Writ  quashed, 
and  petitioner  remanded  to  cnstody  of  sher- 
iff. 

O.  O.  Ptckett,  for  petitioner.  O.  W.  Bnp- 
plger.  Proa.  Atiy.,  and  Morgan  ft  Morgan, 
for  the  State. 

AILSHIB,  X  The  petlttoner,  Bmmett  J. 
Gemmill,  was  on  the  2Gth  day  of  September. 
1911,  held  to  answer  before  the  district  court 
OD  the  charge  of  Tiolatlng  sections  147S  and 
1476  of  the  Revised  Codes.  The  charge  pre- 
ferred against  tbe  petltlraer  la  that  while 
he  was  acting  as  assessor  and  ex  officio  tax 
collector  of  Latah  coun^,  and  as  such  offi- 
cer, he  "did  then  and  there  wUlfoIly  and  un- 
lawfully obtain  and  have  executed  without 
the  geographical  bonndariei  of  the  said  coun- 
ty of  Latah  certain  county  printing,  to  wit, 
tax  sale  certificates,  blanks,  and  duplicates 
thereof,  for  the  county  of  Latah,  for  tfie  pay* 
ment  of  which  said  county  printing  the  said 
county  of  lAtah  then  and  there  became  re- 
sponsible, and  there  being  then  and  tfiere 
within  the  said  county  of  Latah  practicable 
facilities  for  executing  said  printing."  The 
petitioner  applied  to  this  court  for  a  writ 
of  habeas  corpus  directed  to  the  sheriff  of 
Latab  coun^,  and  a  writ  was  thereupon  is- 
sued. Return  was  made  Justifying  the  de- 
tention of  the  petitioner  on  the  grounds 
above  stated. 

[1]  Counsel  for  petitioner  insists  that  the 
statute  under  which  this  prosecution  Is  had 
is  onconstltutlonal  and  void,  in  that  It  vio- 
lates the  commerce  clause  of  section  8  of 
article  1  of  the  federal  ConBtitutlon,  wbich 
authorizes  Congress  to  regulate  commerce 
between  the  states,  and  that  it  also  violates 


section  1  of  the  fourteenth  amendment  to 
the  federal  Constitution,  in  that  it  denies 
to  certain  persona  the  equal  protection  of  the 
law.  Sections  UTS  and  1476  of  the  Revised 
Codes,  the  oonsiO^tlon  of  which  Is  involved 
in  this  proceeding,  are  as  follows: 

"Sec.  147S.  All  county  printing  Mndlng 
and  stationery  work^  executed  for  or  on  be- 
half of  the  several  oountlee  'throu^ut  the 
state,  for  which  the  said  counties  contract, 
or  become  in  any  way  responsible,  shall  be 
executed  within  the  county  for  which  said 
work  is  done,  wben  there  ue  practicable 
facilities  within  the  said  county  for  execu^ 
Ing  the  same,  but  when  It  shall  become 
necessary,  from  want  of  proper  facilities,  to 
execute  the  work  without  the  said  county, 
then  the  same  shidl  be  executed  at  some 
place  within  the  state  of  Idaho,  except  as 
provided  in  the  foUowii^  section. 

"Sec.  1476.  Whenever  it  shall  be  estab- 
lished that  any  charge  for  printing,  binding 
or  stationery  vrork  is  in  excess  of  the  charge 
usually  made  to  private  Individuals  for  the 
same  kind  and  quality  of  work,  then  the 
state  or  county  officer  or  ot&cen  having  bu<A 
work  in  charge  shall  have  power  to  have 
such  work  done  outside  of  said  county  w 
state,  but  nothing  in  this  chapter  shall  be 
construed  to  obli^  any  of  said  <^oera  to 
accept  any  unsatisfactory  work." 

Section  1476a  provides  that  any  dty  or 
county  officer,  elthw  as  an  official  member  ct 
a  board  or  purchasing  agent,  who  violates 
any  of  the  provisions  of  sections  14^  and 
1476.  shall  be  guilty  of  a  misdemeanor,  etc. 
This  case  lias  been  argued  principally  upon 
the  theory  that  the  statute  prohibits  the  let- 
ting of  any  contract  for  county  printing  to 
a  nonresident  of  the  state.  Tl^  however. 
Is  clearly  not  the  purpose  or  Intent  of  the 
statute.  The  statute  has  nothing  to  do  with 
letting  contracts  to  either  residrats  or  n<Hi- 
resldents  of  the  state.  All  the  state  atten^ts 
to  do  Is  to  require  that  certain  wOTk  done  for 
the  several  counties  shall  be  actually  exe- 
cuted within  the  confines  of  the  county  or 
state,  as  the  case  may  be,  and  this  Is  without 
any  reference  or  regard  to  the  person  who 
may  do  such  work.  It  will  be  noticed  from 
a  reading  and  analysts  of  the  statute  that  It 
Is  not  directed  at  the  purchase  of  the  ma- 
terial— that  is,  paper  and  material— but 
solely  to  the  manual  and  mechanical  work 
and  labor  In  printing  and  binding  books,  sta- 
tionery, etc.,  necessary  for  the  sevOTal  coun- 
ties. It  makes  no  difference  wlietber  the 
person  who  does  the  work  Is  a  resident  of 
this  state  or  has  a  place  of  business  In  this 
state,  but  the  only  test  is  that  he  shall  have 
the  work  done  within  the  ooimty,  or,  if  It 
cannot  be  done  in  the  county,  tten  In  the 
state  if  such  work  can  be  done  within  the 
state.  It  would  be  as  much  a  violation  of 
this  statute  for  a  citizen  of  the  state  who 
owns  and  is  operating  a  printing  and  Job 
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cAce  wlfhln  Uils  state  to  take  a  contract 
and  bare  the  woric  done  outside  the  state, 
aa  It  wonld  be  for  an  outsider  to  take 
the  contract  and  have  the  work  done  out- 
side the  state.  It  woiil^  on  tlie  other 
band,  be  equally  as  lawful  for  a  nonresi- 
dent of  the  state  to  take  such  a  contract  and 
procure  the  work  to  be  dime  wltliln  the  coun- 
ty and  state  as  if  the  contract  was  ent^ed 
Into  with  a  resident  who  Is  operating  a  lo- 
cal office.  In  this  Tiew  of  the  statute^  we 
think  thae  can  be  no  elemoit  of  Interstate 
conunerce  enterli^  into  such  a  transaction, 
and  the  statute  In  no  way  interferes  with 
Interstate  commerce  or  Interstate  tran8a<N 
tions,  and  Is  not  repugDant  to  the  commerce 
clause  of  the  fedoral  Constitution. 

W  The  next  and  more  serious  considera- 
tion is.  Does  the  foKgolng  statute  In  any 
w^  contravMie  that  part  of  section  1  of  the 
foiuteenth  amendmmit,  wbldi  ordains  that 
no  state  shall  **d^)rlTe  any  poson  of  USe, 
llboty  or  property  without  due  process  of 
law,  nor  deny  any  person  within  Its  jurisdic- 
tion the  equal  protection  U  the  laws."  It 
is  argued  that  the  statute  is  obnoxious  to 
the  totegoing  previous  of  tbB  federal  Oon- 
stitutlon,  for  the  reason  that  it  abridges  the 
right  to  contract,  and  deprives  manufactur- 
ers, laborers,  and  mechanics  who  are  em- 
ployed or  o^ged  in  biulness  in  other 
states  trom  contracting  with  this  state  or 
any  of  the  counties  of  the  state  doing  print- 
ing and  binding  and  stationery  work  for  the 
state  or  the  counties  thereof.  In  support  of 
this  contention,  coonsel  for  petitioner  dte 
People  T.  Steele,  281  111.  340^  88  N.  B.  236, 
14  B.  A.  (N.  8.)  861,  IZL  Am.  St  Bep.  821; 
People  T.  Coler,  168  N.  T.  144^  69  N.  B. 
776;  Marshall  &  Bruce  Co.  r.  City  of  Nasb- 
TUle,  109  Tenn.  496,  71  8.  W.  816;  People 
T.  Hawkins.  167  N.  T.  1,  51  N.  B.  257,  42 
li.  R.  A  490,  68  Am.  Bt  Bep.  7S6. 

People  T,  Btede  was  a  case  where  defend- 
ant was  convicted  of  a  violation  of  a  stat- 
ute foriilddlng  the  speculation  In  theater 
tickets,  ^e  statute  of  Illinois,  it  seems, 
provided  that  the  manager  of  a  theater 
should  cause  to  be  printed  on  all  tickets 
placed  on  nle  the  words,  "This  ticket  can- 
not be  sold  for  more  than  the  price  printed 
herein,''  and  that  the  statute  farther  pro- 
hibited the  demanding  or  receiving  for  each 
ticket  any  price  or  sum  in  excess  of  the  ad- 
vertising price  as  printed  on  the  ticket  The 
statute  was  evidently  enacted  to  prevent 
brokers  procuring  tickets  to  theaters  and 
other  places  of  amusements,  and  then  selling 
them  at  a  higher  price  than  was  charged 
for  them  when  sold  at  the  box  ofllce.  The 
court  held  that  such  a  statute  was  uncon- 
stitutional, in  that  It  violated  the  personal 
and  private  rights  of  Individuals  to  make 
contracts  and  to  engage  In  business.  That 
case  Is  in  no  way  parallel  with  the  present 
case,  and  throws  no  light  on  the  subject 
here  nnder  consideration. 

People  T.  Coler  involved  the  validity  and 


constltntkmality  of  s  statute  of  New  York 
which  prohibited  the  using  for  any  munici- 
pal work  within  the  state  any  stone  that 
It  was  necessary  to  dress  or  cam  for  sudi 
use,  unless  the  same  had  been  prepared  for 
use  within  the  boundaries  of  Oat  state,  and 
also  provided  that  a  sttimlatlon  to  that  effect 
should  be  Inserted  in  all  municipal  contracts 
for  public  buildings  and  public  works.  The 
court  divided  over  the  questlixi.  Tbe  ma- 
jority held  "that  the  statute  was  onconsti- 
tntlonal  as  depriving  muniidpalltles  and 
those  contracting  thoewlth  of  the  right  to 
freely  contract,"  and  upon  the  further 
ground  that  it  was  '^constltatiimal  as  in 
contravention  of  the  federal  Constitution 
vesting  in  Congress  tlie  right  to  r^nlate  In- 
terstote  commerce."  Chief  Justice  Parker 
dissented  from  the  majority  opinion,  and  the 
reasoning  of  the  learned  Chief  Justice  in  that 
case  appeals  to  us  as  much  the  sounder  doc- 
trine^ The  majority  opinion  proceeds  on  two 
theories:  rirst  that  the  state  Leglalatare 
had  no  power  or  authority  to  direct  the  mu- 
nicipally as  to  the  nature  or  character  of 
tbe  contract  it  siiould  enter  Into  or  of  the 
material  it  slionld  furnish  In  any  of  its  pub- 
lic works  or  of  the  idace  where  sudi  vrotla 
should  oe  done  or  perfnrmed,  and  that  the 
municipal  government  was  entirely  independ- 
ent of  tlie  stete  government  in  tide  respect 
The  other  theory  upon  ivhlch  the  opinion 
proceeds  Is  that  since  the  statute  undwtakes 
to  prohibit  the  city  or  any  of  its  contrac- 
tors from  using  stone  carved  in  another 
state,  the  Leglslatare  was  thereby  intmfer- 
ing  with  the  right  to  carry  on  commerce  be- 
tween the  states.  The  Chief  Justice  in  hia 
dissenting  opinion  riiows  very  clearly  the 
fallacy  in  both  of  these  theories.  He  says: 
"The  statute  does  not  attempt  to  interfere 
with  the  liberty  of  any  dtlsen  to  have  sncb 
stone  as  he  may  use  cut  and  dressed  where 
and  by  whom  he  shall  choose.  On  the  con- 
trary, the  statute  is  but  an  attempt  on  the 
part  of  a  sover^gn  state  to  exercise  the 
same  function  of  choice  In  such  regard  as 
the  Constitution  secures  to  the  citizen." 

Marshall  ft  Bruce  Co.  v.  City  of  Nashville 
was  one  of  the  numnous  cases  that  have 
arisen  In  this  country  during  recent  years 
involving  the  constitutionally  of  statatea 
and  city  ordinances  requiring  public  printing 
and  stationery  to  bear  a  union  label  of  some 
of  the  allied  trades  council  or  typographical 
unions.  The  court  held  the  ordinance  vio- 
lative of  the  provisions  of  section  1  d  the 
fourteenth  amendment  to  the  federal  Consti- 
tution, In  that  it  tended  to  deprive  those 
not  ushig  the  label  from  freely  prosecuting 
their  avocation  In  so  far  as  public  printing 
was  concerned.  It  was  also  held  in  that 
case  that  such  an  ordinance  was  contrary 
to  public  policy. 

Peopl6  V.  Hawkins  Is  another  New  Tork 
case,  and  the  majority  opinion  was  written 
by  the  same  judge  (Mr.  Justice  O'Brien)  who 
wrote  the  majority  opinion  in  People  t.  del- 


Digitized  by 


Idalio) 


EX  PARTE 


GEMSULL 


801 


er.  Three  of  the  Justlcei,  Including  Mr.  Chief 
Justice  Parker,  dissented  from  that  case. 
That  was  a  case  which  Involred  the  consti- 
tntlonallty  of  a  statute  in  the  state  of  New 
Tork,  which  required  that  all  goods  made 
by  CMiTict  labor  sbould  before  being  sold  or 
offered  for  sale  within  the  state  of  New  Tork 
be  stamped  or  labeled  with  the  words  "con- 
Tlct  made^"  and  the  statute  made  It  a  crime 
for  any  one  to  sell  or  expose  for  sale  any 
convict  made  goods  within  the  state  with- 
out the  same  being  lab^ed  as  required  by 
the  statute.  The  majority  of  the  court  held 
that  the  statute  was  unconstitutional,  for 
the  reason  that  It  was  in  conflict  with  the 
commerce  clause  of  the  federal  Constitution, 
and  It  was  held  Invalid  upon  the  further 
ground  that  It  was  an  excessive  and  undue 
exercise  of  the  police  pow^  of  the  state. 

Several  other  case»  have  been  dted  by 
counsel  for  petitioner  which  hold  to  the  same 
general  effect  as  the  cases  above  reviewed, 
bnt  we  have  dted  and  reviewed  the  forego- 
ing cases  for  the  reason  that  they  are  the 
strongest  cases  that  oonnsel  has  presented 
In  Boroort  <tf  his  contentkm  In  the  case  at 
bar. 

Counsel  for  the  state  have  called  our  at- 
tention to  the  case  of  Tribune  Printing  & 
Binding  Co.  v.  Barnes,  7  N.  D.  591,  75  N. 
W.  904,  as  the  only  case  they  have  found 
that  is  directly  In  point  on  the  statute  now 
under  consideration.  That  was  an  applica- 
tion for  a  writ  of  mandate  against  the 
board  of  county  c<»nmls8louers  of  Cass  coun- 
ty, N.  D.  The  plaintiffs  were  doing  busi- 
ness under  the  firm  name  and  style  of  the 
Tribune  Printing  A  Binding  Company  In 
the  dty  of  Minneapolis.  Minn.  The  board 
of  commissioners  had  advertised  for  bids  to 
furnish  the  county  with  blank  books,  printed 
blan^  and  printed  stationery,  etc.  The 
plaintiffs  bad  presented  a  bid  which  the 
board  of  commissioners  refused  to  consider 
on  the  grounds  that  tlie  bidders  were  uon- 
reetdents,  and  had  their  office  and  place  of 
business  beyond  the  confines  of  the  state. 
The  Tribune  Company  sought  by  writ  of 
mandate  to  comp^  the  board  to  open  and 
consider  thdr  bid.  The  statute  of  North 
Dakota  which  was  under  discussion  provid- 
ed as  follows:  "All  county  printing  shall  t>e 
done  In  the  state,  and,  If  practicable,  lu  the 
county  ordering  the  same."  After  consid- 
ering and  construing  the  statute  Itself,  the 
court  passed  to  the  constitutional  question, 
and  sold:  "Again,  it  Is  argued  that  if  section 
1807,  supra  [Rev.  Codes  1895],  is  construed 
to  prohibit  county  offldals  from  procuring 
county  supplies  of  printed  matter  from  those 
who  manufacture  such  supplies  at  places 
without  the  state.  It  would  operate  to  vio- 
late section  3  of  article  1  of  the  federal  Con- 
stitution relating  to  commerce  among  the 
states.  No  authority  is  dted  In  support  of 
this  contention  by  counsel,  and  we  are  una- 
wai«  1^  the  azlBteDce  of  any  wach  authority. 
Tlew«a  M  a  vamtion  of  pzUkclpIe,  we  ar» 


unable  to  see  why  the  state  Is  forbidden  to 
do  what  an  Individual  certainly  may  do  with 
Imptmlty,  viz.,  elect  from  whom  it  will  pur- 
chase supplies  needed  In  the  discharge  of 
Its  corporate  functions.  If  such  election 
may  lawfully  be  made.  It  certainly  Is  compe- 
tent  for  the  state  to  direct  its  officials  by  a 
mandatory  statute  to  procure  their  <^ce  sup- 
plies from  those  who  produce  the  same  within 
its  own  limits,  It  having  elected  to  purchase 
none  others  either  for  the  use  of  the  state, 
as  such,  or  for  the  use  of  subordinate  politi- 
cal bodies  within  the  state."  It  will  be  no- 
ticed from  the  foregoing  excerpt  that  the 
North  Dakota  court  only  considered  the  con- 
stitutional question  In  so  far  as  the  statute 
was  supposed  to  run  counter  to  the  com- 
merce clause  of  section  8  of  article  1  of  the 
federal  Constitution,  but  did  not  consider 
the  question  as  to  wheth^  the  statute  was 
in  any  manner  violative  of  the  fourteenth 
amendment. 

[S]  We  are  unable  to  see  wherein  the  stat- 
ute in  question  violates  any  provision  of  the 
federal  Constitution.  As  we  have  above  ob- 
served,  it  in  no  way  Involves  Interstate  com- 
merce. There  Is  no  attfflupt  made  to  confine 
the  purchase  of  material  to  resld^ts  or  dti- 
zens  of  this  state,  or  to  any  class  of  pers<His. 
The  officers  charged  with  the  duty  of  mak- 
ing purchases  may  purchase  from  nonresl- 
AmtB  the  same  as  from  residents.  The  only 
requirement  Is  that  the  work  whidi  shall 
be  done  on  the  material  furnished  In  order 
to  especially  adapt  It  to  the  uses  for  which  It 
is  purchased  must  be  done  wltbiu  the  county 
if  practicable,  and,  If  It  cannot  be  done  with- 
in the  county,  then  within  the  state  If  It 
can  be  done  in  the  state,  otherwise  where- 
ever  such  work  can  l>e  done.  The  officer 
or  purchasing  agent  has  no  personal  in- 
terest in  the  purchase  or  the  labor  to  be 
done  thereon.  He  is  not  called  upon  to 
pay  the  bill.  He  is  acting  only  In  an  offi- 
cial and  repr^eutatlve  capadty.  He  re> 
ceivea  his  Instructlona  from  the  lawmaking 
body  of  the  state.  The  Legislature  Is  au- 
thorized by  the  Oonstitutlon  (sectl<m  6, 
art  18)  to  prescribe  the  duties  of  county 
officers.  It  must  be  conceded  that  the  Legis- 
lature could  not  direct  the  officer  as  an  In- 
dividual where  he  should  have  printing  done 
as  a  dtlzen  for  his  private  use.  The  Legia- 
lature  is  speakii^  only  t<x  the  sovereign. 
A  statute  of  the  kind  and  character  of  the 
one  under  consideration  Is  not  a  public  and 
general  law  in  the  ordinary  sense  of  the 
term,  In  that  it  applies  to  all  dtlzens  and 
subjects  of  the  state,  but  it  Is  rather  a  gen- 
eral statute  in  the  more  limited  sense  that 
It  directe  the  <^ca«  and  agents  of  the  state 
as  to  their  duties  In  the  discharge  of  certain 
of  the  business  and  proprietary  interests 
of  the  whole  pet^le  acthig  In  their  corporate 
capadty.  The  state  is  only  a  corporate 
name  for  all  the  dtlzois  within  certain  ter< 
ritorlal  limits.  The  whole  people  acttng  u 
a  puUle  corporation  have  a  right -to  oiter 
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into  contracts  and  make  pnrcbasn.  In  do- 
ing BO,  however,  they  must  act  tbrongh  some 
agency.  In  this  Instance  they  have  chosen 
to  act  through  the  L^lslatore^  which  la  the 
highest  r^nesentatlTe  authorlt7  through 
which  the  people  can  act,  and,  so  acting, 
they  bare  directed  their  employes  and  pur- 
chasing  agents  as  to  where  th^  shall  hare 
certain  public  work  performed.  Tbey  have 
said  by  this  statute  that  all  'printing,  bind- 
ing and  stationery  work"  done  tor  the  pub- 
lic shall  be  done  within  certain  territorial 
limits.  We  do  not  see  any  more  objection 
to  this  than  might  be  urged  to  the  Legis* 
latnre  directing  wbere  a  public  building 
shall  be  erected,  or  wbere  a  pablic  officer 
shall  maintain  bis  office  for  the  transaction 
of  the  public  business.  No  reasonable  per- 
son would  spend  any  time  in  arguing  against 
the  validity  of  a  statnte  which  specifies  the 
location  of  a  public  buUdlog  or  the  place 
wbere  a  public  officer  shall  maintain  his 
office  and  discharge  the  public  business,  yet 
It  would  be  Just  as  reasonable  to  say  that 
the  Legislature  cannot  do  this  as  it  Is  to 
say  that  th^  cannot  direct  the  public  officer 
as  to  where  he  shall  hare  certain  work  done 
In  order  to  fit  up  and  supply  his  office  for 
the  dlscba^  of  his  public  duties.  The  fact 
that  the  state  requires  Its  public  baildlngs  to 
be  built  within  the  confines  of  the  state,  or 
that  a  county  building  be  built  within  the 
territorial  limits  of  the  county,  is  certainly 
no  Interference  with  the  commerce  clause  of 
the  federal  GonsUtntlon,  nor  is  it  any  inter- 
ference with  the  right  of  the  dtizens  of  the 
several  states  to  contract,  nor  does  It  "deny 
to  any  pnson  the  equal  protectl(m  ct  the 
law." 

[4]  It  has  also  been  argued  by  counsel  for 
petitioner  that  this  statute  Is  contrary  to 
public  policy,  and  Is  calculated  to  encourage 
and  ^tabllsb  a  trust  or  monopoly  In  the 
matter  of  doing  public  printing  and  binding. 
There  may  be  some  foundation  for  this  argu- 
ment  In  so  far  as  It  has  reference  to  the 
question  of  creating  a  trust  or  monopoly  In 
this  kind  of  work,  and  yet  that  possibility  Is 
rather  remote  and  contingent  It  Is  certainly 
not  shown  In  this  case  to  have  attained  such 
practical  results  as  to  furnish  a  basis  on 
which  a  court  could  declare  It  void.  On  the 
other  hand,  there  Is  nothing  about  the  stat- 
ute contrary  to  any  principle  of  public  poli- 
cy that  would  Justify  a  court  in  holding  it 
void.  To  our  minds  the  most  objectionable 
feature  to  this  statute.  If  It  be  objectionable 
at  all.  is  on  the  side  of  public  economy.  It 
will  be  noticed  that  this  statute  does  not  re- 
quire competitive  bids,  and  furnishes  no 
method  whereby  the  officer  or  purchasing 
agent  shall  ascertain  or  be  informed  as  to 
wbether  there  are  "practicable  facilities" 
within  the  county  for  executing  such  work, 
or,  if  not  within  the  county,  then  within  the 
state,  nor  does  the  statute  require  that  the 
work  be  let  to  the  lowest  bidder.  In  this  re- 
spect onr  statute  differs  from  the  North 


Dakota  8tatnt&  There  the  statnte  requires 
that  the  officers  call  for  bids.  While  these 
may  be  potent  reasons  to  urge  btfore  the 
Legislature  against  the  wisdom  or  expedien- 
cy of  smdi  a  statnte  tb^  are  purely  matters 
that  address  themselTefl  to  the  lavrmaking 
body  rather  than  to  the  court  Tbey  do  not 
go  to  the  Talldlty  or  constitutionality  of  the 
statute,  but  bear  rather  on  the  wisdom;,  eoon- 
omy,  and  expedloK^  of  such  legialatlMi.  Of 
course.  In  the  condition  In  -which  we  find  tbls 
statute,  it  vrlll  be  necessary  upon  a  trial  that 
proof  be  made  as  to  the  inacticabte  faculties 
available  for  doing  the  work  and  the  knowl- 
edge or  means  of  knowledge  that  the  officer 
had  of  such  facilities,  tiie  good  faith  with 
which  the  officer  acted,  And  other  similar 
questions  which  are  left  by  the  statute  to 
the  good  faith  and  sound  discretion  of  tfae 
offlcer  making  the  contract 

The  question  has  also  been  discussed  as 
to  the  method  of  making  proof  wheth»  there 
were  practicable  fttdlltiee  within  the  county 
for  executing  the  work,  or,  if  not  wltbln 
the  county,  then  within  the  state,  and  also 
as  to  the  knowledge  of  the  officer  that  the 
work  would,  in  fact,  he  done  outside  the 
state  rather  than  within  the  state.  These 
are  all  questions  going  to  the  application  and 
enforcement  of  the  statnte  rather  than  its 
validity,  and  are  not  questions  that  we  would 
be  justified  In  dlscussli^  at  tbls  time.  We 
find  no  constitntioniU  objection  to  the  stat- 
ute under  considrntion. 

The  writ  wilt  be  quashed,  and  the  peti- 
tioner is  berets  remanded  to  the  custody  of 
the  sheriff  of  Latah  county, 

STinVABT,  O.  J.,  concurs. 

SULLIVAl^,  3.  (dissenting).  I  am  miablfr 
to  concur  in  the  conclusim  reached  by  the 
majority  of  the  court  I  think  that  the  pro- 
visions of  sections  1476  and  1470a  of 
the  Revised  Codes  were  passed  for  the  pur- 
pose of  and  do  create  a  monopoly  or  trust  in 
favor  of  the  printing  establlstamraits  of  the 
state,  and  are  repugnant  to  the  provisions  of 
section  1,  art  14,  of  the  Constitution.  It 
Is  well  known  that  in  most  of  the  counties  of 
the  state  there  are  not  more  than  two  news- 
papers published,  and  It  is  equally  well 
known  that  many  of  the  records  required  by 
the  county  officers  cannot  be  printed  by  such 
printing  establishments  now  In  this  state: 
that  the  printing  of  certain  county  records,  If 
let  to  any  printer  in  the  state,  Is  sublet  to 
printing  houses  outside  of  the  state  where 
the  work  Is  done.  Certain  lithographic  work 
Is  required  In  the  preparation  of  certain  of 
the  records,  and  It  Is  a  t&ct  that  there  la  no 
person,  firm,  or  corporation  that  doee  litho- 
graphic work  wltbln  this  state-  The  wit- 
ness Yost,  who  testified  on  the  preliminary 
examination,  admitted  that  some  of  the  books 
referred  to  In  his  testimony  and  used  by  the 
assessor  could  not  be  printed  in  Latah  coim- 
17.   He  la  <me  of  the  owners  of  the  "Star- 
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Mirror,"  a  newspaper  pabllsbed  at  Moscow, 
and  had  done  certain  printing  for  that  county, 
and  was  asked  on  the  preliminary  examlua- 
tion  whether  Bxhlblts  A  and  B.  which  were 
certain-books  required  by  the  assessor,  could 
be  made  in  tbat  connt?,  and  bis  answer  was, 
"No,  sir."  He  also  testified  tbat  certain  con- 
tracts that  bis  firm  got  from  the  -county  were 
done  by  flrms  In  Seattle,  Portland,  or  Spo- 
kane. 

Tbe  federal  Constitution  secures  to  the 
citizens  of  each  state  the  privileges  and  Im- 
m unities  of  tbe  citizens  of  the  United  States, 
and  problbits  any  state  from  making  or  en- 
forcing any  law  which  sball  abridge  tbe  priv- 
ileges or  immunities  of  the  citizens  of  the 
United  States.  This  section  bas  reference 
In  part  to  contracting  and  carrying  on  busi- 
ness. Section  1,  art  14,  of  tbe  federal  Con- 
stltation;  8  Oyc.  1086,  and  cases  there  cited. 
It  was  held  In  Ward  v,  Maryland,  12  Wall. 
418,  25  L.  Ed.  449,  that  sute  discrimination 
against  citizens  of  other  states  in  respect  to 
commerlcal  transactions  violates  the  right  of 
equal  privileges  and  Immunities.  Welton  v. 
Mo.,  91  U.  S.  275,  23  L.  Ed.  347;  Guy  T. 
Baltimore,  100  U.  S.  434,  25  L.  Ed.  743.  In 
Ex  parte  Case,  116  Pac.  1037,  this  court  held 
aa  follows:  "A  state  Legislature  by  legisla- 
tive enactment  or  otherwise  has  no  autborlty 
to  deprive  a  person  of  the  right  to  labor  at 
any  legitimate  business  or  t6  deny  any  person 
witbin  the  jurisdiction  of  the  United  States 
the  equal  protection  of  the  laws,  or  to  pro- 
hibit a  corporation  that  bas  a  rlgbt  to  do 
business  in  the  state  to  employ  any  person, 
whether  alien  or  native,  in  the  prosecution 
of  any  legitimate  business."  See,  also,  People 
V.  Steele,  231  lU.  340,  83  N.  E.  236,  14  L.  R. 
A.  (N.  S.)  361,  121  Am.  St.  Rep.  321.  In 
People  T.  Coler,  166  N.  Y.  144,  59  N.  E.  776, 
tbe  court  bad  under  consideration  tbe  con- 
stitutionality of  a  statute  of  the  state  of 
New  York  which  prohibited  using  in  any 
municipal  work  witbin  that  state  any  stone 
that  It  was  necessary  to  dress  or  carve  for 
use,  unless  the  same  had  beea  prepared  for 
use  within  the  l)Oundarles  of  the  state,  and 
held  said  statute  unconstitutional  and  void. 
It  was  held  tbat  said  statute  was  uncon- 
stitutional as  depriving  municipalities  and 
those  contracting  therewith  the  right  to  free- 
ly contract  In  the  course  of  the  opinion  tbe 
court  said:  "The  citizens  of  this  state  have 
the  right  to  enter  tbe  markets  of  every  other 
state  to  sell  their  products,  or  to  buy  what- 
ever they  need,  and  all  interference  with  tbe 
freedom  of  interstate  commerce  by  state  Leg- 
iBiatioQ  is  void.  Under  the  Constitution  of  the 
United  States,  business  or  commercial  trans- 
actions cannot  be  hampered  or  drcumscrih- 
ed  by  state  boondary  lines,  and  that  Is  the 
^ect  of  the  statute  In  question.  We  do  not 
think  It  necessary  to  enter  into  any  argu- 
ment to  establish  these  propositions,  since  the 
ground  bas  been  covered  by  the  discussion 
In  two  recent  cases  In  this  court  People  v. 
Hawklnt.  157  M.     1,  61  N.  B.  2ffT,  42  L.  B. 


A,  490  [68  Am.  St  Eep.  786]!  People  v. 
Buffalo  Fish  Co.,  164  N.  Y.  93,  58  N.  E.  34 
[52  L.  R.  A.  803,  79  Am.  St  Rep.  622]." 
In  tbat  case  tbe  L^jslatuie  sought  to  create 
a  monopoly  or  trust  In  favor  of  the  stone  cut- 
ters in  the  state  of  New  York. 

Conceding,  for  the  sake  of  tbe  argument, 
that  said  sections  are  constitutional  and  val- 
id, section  1475  provides  that  all  county  print- 
Ing,  etc.,  shall  be  executed  within  the  county 
for  which  said  work  Is  done  when  there  are 
"practicable  facilities"  within  said  county  for 
executing  the  same.  Who  Is  to  determine  tbat 
question?  Of  course.  In  the  first  Instance,  the 
officer  authorized  to  procure  the  printing  to 
be  done  must  do  so,  and.  If  such  officer  de- 
termines that  question  according  to  bis  best 
Judgment  with  honesty  and  good  faith,  he 
certainly  is  not  criminally  liable  under  the 
provisions  of  said  sections.  He  is  required 
to  exercise  bis  Judgment  In  regard  to  letting 
the  printing,  and,  when  he  Is  about  to  let 
printing  tbat  cannot  be  done  In  the  stete,  he 
certainly  Is  not  criminally  liable  for  letting 
it  to  parties  to  be  done  outside  of  the  state. 
Certain  printing  was  let  to  a  newspaper  firm 
In  Moscow,  and  the  record  shows  that  they 
had  it  done  outside  of  the  state,  and  the  law 
certainly  does  not  make  the  officer  a  criminal 
if  the  one  to  whom  be  let  the  contract  had 
the  printing  done  outside  the  state. 

Counsel  for  the  state  contend  tliat  said 
sections  of  tbe  Code  do  not  provide  that  the 
citizens  of  Idaho  and  citizens  of  other  states 
may  not  deal  freely  with  respect  to  their 
private  business,  even  though  that  be  print- 
ing, and  also  contend  tliat  said  sections  do 
not  in  any  manner  provide  tbat  citizens  of 
other  states  cannot  be  awarded  contracts  for 
public  printing,  but  that  the  printing  must 
be  done  In  the  proper  county.  Requiring 
the  printing  to  be  done  in  a  certain  locality 
grants  to  the  local  printer  an  advantage  over 
a  printer  of  another  state,  and  It  grants  the 
local  printer  an  immunity  and  a  privilege 
which  is  not  granted  to  a  citizen  of  another. 
It  certainly  requires  child-like  faith  and 
simplicity  to  believe  that  requiring  the  print- 
ing to  be  done  In  a  certain  place  where  the 
local  printer  has  a  plant  is  not  a  discrimina- 
tion against  one  who  has  a  plant  at  another 
place.  The  Legislature  might  Just  as  well 
require  the  paper  of  which  public  records 
and  documents  are  made  to  be  manufactured 
within  the  state  as  to  require  the  printing 
to  t>e  done  there  as  the  manufacturing  of 
the  paper  and  tbe  printing  represent  and 
require  capital  and  labor.  Said  sections  are 
shallow  pretenses  of  requiring  something  to 
be  done  that  is  prohibited  by  the  federal 
Constitution,  and  la  also  a  great  harden' on 
the  taxpayer  by  grantliig  a  monopoly  to  a 
very  few. 

In  the  majority  opinion  some  stress  is  laid 
on  the  fact  that  the  stete  Is  a  sovereign,  and 
may  require  Its  officers  to  enter  Into  any  kind 
of  a  contract  It  pleases  in  r^rd  to  tbe 
purchase  of  supplies  tor  tbe  several  eoantles 
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of  the  state,  and,  becavM  of  radi  soTereignty, 
may  require  any  work  connected  with  such 
contract  to  be  pwformed  In  a  particular 
place,  Idaho  la  a  sorerelcn  atat^  but  the 
Legislature  la  not  the  state  nor  tiie  sovereign. 
It  Is  the  servant  of  the  people,  and  not  their 
master.  There  are  certain  limltattons  placed 
by  the  Constttntlon  on  the  otherwise  plenary 
power  of  the  L^rlalature  In  legislative  mat- 
ters. The  people  have  reserved  some  rights 
by  positive  prohibitions  contained  in  the 
Constitution  and  others  by  clear  implication, 
and  by  section  21,  art.  1,  of  the  Constitution, 
the  people  have  declared  tlut  tlw  ennmen< 
tkm  ot  the  rights  made  In  said  article  1 
shall  not  be  construed  to  impair  or  deny 
other  rights  retained  by  the  people,  and  one 
of  these  rights  retained  by  the  people  Is  that 
the  L^lslature  shall  not  enact  laws  fiir  the 
conduct  of  the  buataiess  of  the  state  in 
making  purchases  for  the  counties  of  the 
state  that  will  create  a  monopoly  or  trust, 
and  require  the  people  to  pay  much  more  for 
county  printing  and  supplies  than  th^ 
would  otherwise  have  to  pay,  and  thus  op- 
Xffess  the  taxpayer  by  granting  special  favors 
or  privileges  to  the  few,  as  the  cost  of  print- 
ing and  public  records  amounts  to  thousands 
of  dollars  every  year  to  the  several  counties 
of  the  state.  When  the  state  or  county  enters 
the  field  for  the  purchase  of  commodities 
snch  as  are  required  for  the  several  officers 
of  the  state  and  county,  they  should  be  held 
to  the  same  rules  of  common  honesty  and 
fair  dealing  in  the  expenditure  of  the  peo- 
ple's money  as  are  citizens  in  their  trans- 
actions with  each  other.  The  provisions  of 
said  sections  of  the  Code  are  not  only  re- 
'  pugnant  to  the  principles  of  fair  dealing 
between  the  counties  and  the  citizens  of  this 
state  and  of  the  United  States,  but  clearly 
impinge  on  the  provisions  of  said  section  of 
the  federal  Constitution  and  grant  a  special 
privilege  to  a  very  few  people,  and  in  effect 
deny  it  to  the  many,  fis  every  dtlzoi  of  the 
state  is  barred  from  procuring  such  contracts 
unless  he  has  a  printing  plant  In  the  state 
where  such  printing  can  be  done,  or  has  the 
printing  done  within  the  county  from  which 
the  contract  is  obtained. 

But  It  Is  contended  that  such  printing 
must  be  done  for  the  county  at  the  same 
diarge  usually  made  to  private  Individuals 
"for  the  same  kind  and  quality  of  work," 
and  that  prevents  excessive  charges  for  coun- 
ty printing.  That  expression  in  said  section 
1476  which  provides  that  the  charge  for 
such  printing,  etc.,  shall  not  be  "In  excess 
of  the  charge  usually  made  to  private  indi- 
viduals for  the  same  kind  and  quality  of 
work,"  means  nothing,  as  no  private  Indi- 
vidual has  such  books  and  records  made  as 
are  required  by  county  officers.  The  statute 
says,  "the  same  kind  and  quality  of  work." 
What  private  Indlvldoal  has  a  county  war- 


be  used  1^  the  county  awecoor  printed? 
That  provision  Is  simply  thrown  tn.  to  make 
the  statute  appear  fair  oa  Its  fkce,  and  to 
Indicate  to  the  suporflcial  and  thoughtless 
that  the  county  is  not  required  to  pay  any 
more  for  such  printing  than  private  indi- 
viduals are  required  to  pay  for  prlnthig 
they  have  done.  As  no  private  Individuals 
have  any  such  printing  d<Hie,  there  Is  no 
standard  by  whldi  such  prices  may  b» 
governed. 

I  refer  to  this  matter  only  to  show  that 
the  clear  Intent  and  purpose  of  this  leglslap 
turn  was  to  discriminate,  not  only  between 
dtiiens  of  this  state,  but  dtlseas  of  the 
United  States,  and  thereby  derive  them  of 
Immunities  and  privileges  of  contracting  pro- 
hibited by  said  section  1,  art  14,  of  the  teO- 
eral  Constltutton. 

There  appearing  no  1^1  cause  for  ttw 
imprisonment  of  the  petitions,  he  ought  to 
be  discharged,  and  given  his  liberty. 


PIONEESt  IBB.  DIST.  v.  WALKER. 
(Supreme  Court  of  Idaho.   Nov.  UKU) 

(ByUabua  by  the  Oourt.) 
1.  Watbbs  and  Watbb  Conssn  (%  216*)— I^ 

BIOATION  DlSTftlOT— QUAUnCATIOirs  OV  VO- 
TBB8— STATUTOBT  FBOVIBS0Ii»~"KUiaCIPA^ 

COBPOBATION."  . 

Irrigation  dlatricts  ot^anlzed  noder  the  laws 
of  the  state  are  quasi  municipal  corporations, 
and  are  goverQcd  by  tbe  general  election  laws  of 
the  state;  and  the  qualificatiooa  prescribed  by 
the  Constitution  for  voters  at  elecuoos  apply  to 
an  election  held  in  an  Irrigation  district 

[Ed.  Note.— For  other  cams,  see  Waters  and 
Water  Coorsea,  Dec  Dig.  f  216.*] 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4620-4627;  voL  8»  p.  7726.J 

2l  Waters  ahd  Wateb  Goubbbs  d  216*)— Ib- 

BIGATlOir  DiSTBICT— SeCBBI  BAIX.OT--COK- 
STITUTIONAL  PBOVISIOHS. 

Section  1,  aru  6,  Const,  which  provides 
for  a  secret  balloti  Is  applicable  to  deedfms 
held  in  an  irrigation  district  under  tha  laws  of 

the  state. 

[Ekl.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  216.*] 

8.  Watebs  and  Water  Coubses  (|Z16*)— Ib- 
bioation    distbict  —  qcalitioations  or 

VOTBBS— CONSTITUTIONAI.  PBOVISIONS. 

Section  2,  art.  6,  Const,  provides:  "Every 
male  or  female  citizeD  of  the  United  States. 
twenty'OBe  years  old,  who  has  actually  resided 
in  this  state  or  territory  for  six  months,  and 
in  tbe  county  where  he  or  she  offers  to  vote, 
thirty  days  next  precediag  tbe  day  of  election, 
if  registered  as  provided  by  law,  is  a  qualified 
elector." 

[Ed.  Note.— For  other  eases,  jMe  Waters  and 
Water  Courses.  Dec  Dig.  |  216.*] 

4.  Watebs  AND  Watbb  Courses  (|  216*)— Ib- 

BIQATION  DiSTBICT— QUAl-mCATIOlia  OF  VO- 

tebs— Pbopebtt  Quaufications. 

Section  20,  art  1,  Const,  provides  that: 
"No  property  qualification  shall  ever  be  requir» 
ed  for  any  person  to  vote  or  hold  office,  except 
in  school  elections  or  elections  creating  indebted- 
ness." 

WEid.  Note.— For  other  cases,  see  Wateis  and 
ater  Courses,  Dse.  Dig.  I  216.*] 


rant  bo<A  or  the  books'  required  1^  law  to 
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5.  ELTOnons  ^  18*)— QTTAuncAnowa  or  Vo- 
mi8— PowBu  or  I^isutubs. 

Section  4,  art.  «,  Oonst,  provideB:  "The 
Legialatare  may  prescribe  ansjincatioas,  limita- 
tions and  conditions  for  the  right  of  euffrage  ad- 
ditiooal  to  those  prescribed  In  this  article,  bat 
shall  ncTer  aunal  anj  ot  th«  proTistona  in  this 
article  contained." 

[Bd.  Note^For  other  cases,  see  Electiona, 
Dec.  Dig.  i  18.*] 

6.  Watebs  and  Wateb  Coubsbb  0  216*>— la- 

BIQATIOIT  DiBTBICT  —  SBCBKT  BaLLOT— CON- 
STITUTIONAL Pbovisiohs. 

Section  1,  art.  6,  Const,  provides:  "An 
elections  by  the  people  must  be  by  ballot  An 
absolutely  secret  ballot  is  hereby  guaranteed, 
and  It  Shan  be  the  dutr  of  the  Legialatare  to 
enact  such  laws  aa  shall  carry  tUa  section  in- 
to effect." 

[Sd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  S  216.*] 

7.  Watebs  and  Wateb  Coubses  ^  216*)— Ib- 
bioation  distbicts  —  qualifioations  oi* 

yOTERB—BBaiDENOB. 

Section  2  of  the  act  of  March  6,  1911 
(Lavs  1011,  p.  461),  in  prescribing  residence 
within  the  state  as  sufficient  to  quanfy  a  voter 
at  an  election  within  the  district,  la  in  viola- 
tion of  section  2,  art  6,  Const 

[Ed.  Note.— For  other  cases,  see  Water*  and 
Water  Courses,  Dee.  Dig.  I  21&*] 

8.  Watebs  and  Wateb  Coubbes  (8  216*)— Ib- 

BIOATION  DiSTBICT— QtTALirXCATIONS  07  VO- 

TBBS— RBSIDENOB. 

Section  2  of  the  act  of  March  6, 1011  (Sess. 
T^wB  1911,  p.  461),  wherein  it  is  provided  that 
a  holder  of  land  within  the  district  who  is  a 
resident  of  the  state  Is  a  qaalified  voter  at  an 
election  held  in  the  irrigation  district,  violates 
the  provisions  of  section  2,  art  6,  of  the  Consti- 
tution. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
W^ter  Courses,  Dec.  Dig.  |  216.* 

8.  Watebb  and  Wateb  Coubsbs  (1 216')— Ib- 

BIGATION  DiBTBICT— QUALDnCAIIONB  OW  To- 
TKB6 — PBOPEBTT  QuAUEICATIONB. 

Section  2  of  saJd  act  of  March  6,  1911 
(Laws  1911.  p.  461),  also  violates  the  provisions 
of  section  1,  art  6,  Const,  in  that  it  provides 
that  each  voter  may  vote  and  have  his  ballot 
marked  according  to  acreage  of  land  owned  by 
him,  and  according  to  tiie  nonsber  of  inches  of 
woter  osed  by  him  within  the  district. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Coorsea,  Dec  Dig.  |  216L*] 

Appeal  from  Dlatrlct  Oourt,  Canyon  Coun- 
ty ;  Ed.  Ll  Biyan,  Jn^. 

Action  on  an  a^eed  atatement  of  facta  by 
the  Pioneer  Irrigation  Dlatrlct  against  J.  P. 
Walker  to  test  tbe  constltntlODallty  of  Act 
March  6,  1911,  H  1-4.  From  a  Judgment 
holding  sndi  sections  tmoonatltutlonal,  de- 
fendant appeals.  Affirmed. 

Smith  &  Scatterday,  for  appellant  Bice, 
Thompson  &  Buckner,  for  respondent  Hugh 
E.  McElroy  and  Richards  &  Haga,  amlcl 
en  rise. 

STEWART,  a  J.  Thl?  case  was  submit- 
ted to  the  district  court  of  Canyon  county 
npon  an  agreed  statement  of  facta.  It  ap- 
pears from  the  agreed  statement  of  facts 
that  application  was  made  to  the  Pioneer 
Irrigation  District,  praying  that  certain 
lands  should  be  annexed  to  said  district; 


that  notice  was  given  as  provided  by  law 
and  a  hearing  bad  upon  the  petition  for  an- 
nexation, and  tbe  board  made  an  order  that 
an  election  Bhould  be  held  to  determine 
whether  tbe  boundaries  of  tbe  district  should 
be  changed  so  as  to  include  tbe  lands  de- 
scribed in  the  petition.  Tbe  Question  arose 
with  the  board  whether  the  election  should 
be  held  under  the  provisions  of  section  2370, 
Rev.  Codes,  as  amended  by  an  act  approved 
March  6,  1911,  and  whether  sections  1,  2.  3, 
and  4  of  said  act  are  constitutional,  or  wheth- 
er tbe  election  should  be  held  under  the  pro- 
vtelons  of  section  2379  before  amendment. 

Upon  this  statement  of  facts  there  was 
submitted  to  the  district  court  the  following 
questions: 

(1)  Shall  said  board  of  directors  of  said 
irrigation  district  in  calling  said  election 
appoint  r^Istrars  under  section  2379  of  the 
Revised  Codes  of  Idaho,  and  shall  such  reg- 
istrars be  governed  In  the  performance  of 
their  duty  in  reference  to  said  election  by 
said  section? 

(2)  In  conducting  said  election,  shall  the 
Judges  hand  the  electors  a  ballot  vrlth  an  in- 
dorsement made  thereon  by  one  of  tbe  Judg- 
es showing  the  number  of  Totes  which  may 
be  cast  by  said  elector  by  means  of  said  bal- 
lot, and  shall  such  elector  be  permitted  to 
cast  more  than  one  vote  in  said  election? 

(3)  In  conducting  said  election,  shall  per- 
sons be  permitted  to  vote  who  do  not  re- 
side within  the  boundaries  of  said  dtetrlct 
at  the  time  of  said  election,  and  are  not 
Qualified  electors  under  the  laws  of  tbe 
state  of  Idaho  for  the  county  within  which 
said  district  Is  situated? 

(4)  Shall  parties  be  permitted  to  vote  at 
said  election  who  are  not  Sectors  of  the 
state  of  Idaho? 

(5)  Shall  electors  be  permitted  to  cast  bal- 
lots at  said  election  which  have  been  marked 
or  Identified  by  Judges  of  election? 

(6)  Are  sections  1,  2,  8,  and  4  of  said  act 
of  the  Legislature  approred  March  6,  1911, 
constitutional? 

In  answer  to  these  Inquiries  submitted  to 
tbe  court,  tbe  court  made  certain  findings  of 
fact,  adopting  the  agreed  statement  of  facts 
as  such  findings,  and  made  the  conclusion  of 
law  that  sections  1,  2,  3,  and  4  of  tbe  act  of 
March  6,  1911,  were  unconstitutional,  and 
that  tbe  board  of  directors  of  the  said  Pio- 
neer Irrigation  District  In  calling  said  elec- 
tion should  appoint  registrars  under  sec- 
tion 2379  of  the  Revised  Codes  before  amend- 
ment, and  such  registrars  should  be  govern- 
ed In  tbe  performance  of  their  duties  by 
said  section.  Judgment  was  rendered  ac- 
cordingly, and  this  appeal  Is  from  tbe  Judg- 
ment 

It  is  urged  iq?on  this  appeal  by  the  re- 
spondents that  sections  1,  2,  3,  and  4  of  tbe 
act  approved  March  6,  1911  (Sess.  Laws  of 
1911,  p.  461).  are  unconstitutional  for  the  fol- 
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lowing  mmodm:  Bint,  Hat  nich  Bectioiu 
fix  a  propotT  qnall0catlon  for  Toters  at 
elections  other  than  8<diool  decthms  or  elec- 
tions creating  Indebtedness  In  violation  of 
section  20,  art  1,  Const;  (2)  that  such  see* 
Hons  extend  the  right  to  rote  to  persons 
who  own  lands  within  the  district,  although 
sucdi  pawns  may  be  nonresidents  of  ttie  dis- 
trict and  county  where  the  district  la  locat- 
ed, and  therefore  violate  the  provisions  of 
sections  2  and  4  of  artlde  6  of  the  Consti- 
tution ;  (3)  that  snch  sectlcnis  provide  for 
the  use  of  a  ballot  which  contains  dlstln- 
gulshii^  marks  and  Is  not  a  secret  ballot 
and  by  reason  of  such  fact  snch  sections  are 
in  violation  of  the  provisions  ot  section  1, 
art  6,  Const;  <4)  that  said  sections  also  vio- 
late the  provisions  of  Bectl(Hi8  2,  4,  art  6. 
Const,  and  secUom  20,  art  1,  Const,  In  pro- 
viding that  a  voter  is  entitled  to  rote  after 
snch  irrigation  vrorks  are  boilt  and  In  op- 
OTatlon  according  to  Inches  of  water  he  Is 
mtttled  to  use  from  snt^  irrigation  works, 
and  also  In  certain  cases  may  vote  as  many 
votes  as  he  has  acres  of  land. 

These  are  the  principal  reasons  argued  by 
counsel  representing  the  parties  directly  In- 
terested In  this  controversy  and  other  coun- 
sel who  have  been  permitted  to  appear  and 
make  argument  and  file  briefs  as  amid  co- 
rise.  The  sev^al  sections  of  the  Constitution 
referred  to  and  Invidved  In  this  case  are  bb 
follows: 

[41  Section  20,  art  1:  "No  property  quali- 
fication shall  ever  be  required  for  any  per- 
son to  rote  or  hold  office,  except  In  sdiool 
elections  or  electtons  creating  indebtedness." 

[3]  Section  2,  art  6:  "Except  as  In  this 
article  otherwise  provided,  every  male  or  fe- 
male citizen  of  the  United  States  twenty-one 
years  old,  who  has  actually  resided  in  this 
state  or  territory  for  six  months,  and  In  the 
county  where  he  or  she  offers  to  vote,  thirty 
days  next  preceding  the  day  of  election,  if 
registered  as  provided  by  law.  Is  a  qualified 
elector." 

[B]  Section  4,  art  6:  "The  L^lslature 
may  prescribe  qualifications,  limitations  and 
conditions  for  the  right  of  suffrage,  addition- 
al to  those  prescribed  In  this  article,  but 
shall  never  annul  any  of  the  provisions  In 
this  article  contained." ' 

[I]  Section  1,  art  6:  "All  elections  by  the 
people  must  be  by  ballot  An  absolutely  se- 
cret ballot  Is  ber^  guaranteed,  and  it  shall 
be  the  duty  of  the  Legislature  to  enact 
such  laws  as  shall  carry  this  section  Into  ef- 
fect." 

tJectlon  3  of  the  act  of  Uarch  6.  1011, 
among  other  things,  provides:  "Every  per- 
son over  the  age  of  tvrenty-one  years,  who 
shall  be  a  citizen  of  the  United  States,  and 
a  resldfflit  of  the  state  of  Idaho,  and  who 
shall  be,  at  the  time  of  the  election  at  which 
he  offers  to  vote,  the  holder  of  land  embrac- 
ed In  any  district;  or  proposed  district,  and 


which  is  irrigated  fftnn  wwks  owned  by 

said  district  or  which  Is  to  be  irrigated 
from  the  works  propo^  to  be  pnrchased  or 
built  shall  be  entitled  to  vote  at  any  electicm 
held  under  the  provisions  of  this  title.  And 
at  all  such  elections  held  after  such  irriga- 
tion works  are  buUt  and  In  c^ratlon,  or 
when  the  irrigation  works  to  be  purchased 
are  being  operated,  every  person  having  the 
qualifications  hereinbefore  prescribed  shall 
have  the  right  to  cast  <me  vote  tvc  each  inch 
of  water  and  a  Xffoportionato  vote  for  each 
fraction  of  an  Inch  of  water  which  he  Is 
entitled  to  use  from  such  Irrigation  works 
for  the  Irrigation  of  lands  held  by  him  and 
embraced  In  said  district  and.  In  the  election 
of  directors,  he  shall  have  the  right  to  cast 
the  full  number  of  votes  to  which  he  is  en- 
titled for  as  many  persons  as  there  are  di- 
rectors to  be  elected  at  said  election;  the 
word  'Inch*  of  water  as  herein  used,  means 
the  equivalent  of  one-fiftieth  of  one  cubic 
foot  of  water  per  second  of  time ;  Provided, 
that  when  It  is  proposed  In  the  petition  to 
build  new  irrigation  works,  and  until  such 
works  are  In  operation,  all  persons  having 
the  qualifications  hereinbefore  prescribed 
Bball  be  entitled  to  vote  at  all  elections  held 
under  the  provisions  of  this  title,  one  vote 
for  each  acre  of  land  held  by  him  and  em- 
braced In  said  district  and  a  proportionate 
vote  for  each  fraction  of  an  acre  so  held. 

•  •  •  Provided,  further,  that  In  all  elec- 
tions held  under  the  provisions  of  this  title, 
ballote  printed  upon  white  paper  shall  tM 
prepared  and  furnished  to  the  Judges  of  elec* 
tlon  in  each  precinct  upon  which  shall  be 
printed  in  black  Ink  and  so  arranged  as  to 
be  easily  voted  the  question  or  quratlona  to 
be  submitted  to  the  voters,  with  blank  lines 
upon  which  the  voter  shall  write  the  name 
or  names  of  the  iierson  or  persons  for  whom 
he  desires  to  vote  for  directors,  together  with 
a  blank  line  upon  which  to  write  the  number 
of  votes  which  «ich  voter  Is  entitled  to  vote. 

•  •  *  Whai  any  person  shall  apply  to 
vote  at  any  electicm,  one  (tf  the  Judges  of 
Section  shall  deliver  to  the  voter  a  ballot 
and  shall,  at  the  same  time,  wrltg  thereon, 
In  the  proper  place,  in  figures,  vrlth  Ink,  the 
number  of  votes  which  such  person  Is  en^ 
titled  to  vote,  as  shown  by  the  reglstnur*s 
list  and  the  votw  shall  Immediate  and 
without  leaving  the  room  where  such  etofr 
tion  Is  being  held,  prepare  the  ballot  by 
crossing  out  dtber  the  word  Tea*  or  the 
word  'No'  as  he  may  desire  to  vote  upon  any 
question  or  questions  submitted,  and  also  by 
writing  on  the  lines  pr^red  ther^or  on 
said  ballot  the  nafne  or  names  of  Qua  per- 
son or  persons  for  whom  he  desires  to  vote 
for  directors,  and  shall  then  return  his  bal- 
lot to  the  Judges  <3i  electicm,  who  shall  de- 
posit it  In  the  ballot  box." 

[1]  The  first  and  most  Importent  question 
in  this  case  is,  Do  the  sectiona  of  the  Con- 
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stltuttmi  abore  qooted  apply  to  dectl<»ui  held 
In  irrigation  districts  created  under  the  laws 
of  this  state?  mo  Constitution  of  this  state 
was  adopted  bj  the  people  of  the  entire 
state  and  was  tor  the  government  of  the 
people  of  the  state,  and  the  provIsitHUi  there- 
in foimd  are  Intended  to  apply  to  the  en- 
tire Btate,  unless  otherwise  provided,  and  to 
every  legal  subdivision  thereof,  whether 
created  by  tbe  Gonstftntion  or  the  Leglala- 
tnre.  The  provisions  of  the  Constitution 
with  reference  to  the  qnallflcatlon  of  voters 
were  Int^ded  to  apply,  not  only  to  state  ele& 
tlons,  but  to  elections  held  by  tbe  legal  sub- 
divisions of  the  state. 

[2]  Tbere  is  no  separate  or  (Ustinct  guall- 
flcatlon  provided  by  the  Constitution  for 
voters  at  elections  held  in  countlee,  cities, 
villages  or  other  municipalities.  To  all  such 
elections  sections  1  and  2  of  article  6  apply. 

In  the  case  of  Hertle  v.  Ball,  9  Idaho.  193, 
72  Pac.  953,  this  court  held  that  irrigation 
districts  were  public  corporations,  and  that 
the  general  election  laws  of  the  state  pro- 
viding for  contesting  elections  applied  to 
cohtests  of  elections  for  directors  held  In 
an  irrigation  district  In  the  case  of  Hettin- 
ger V.  Good  Bond  District  No.  1,  19  Idaho, 
313,  118  Pac.  721,  this  court  had  under  con- 
sideration the  validity  of  an  act  providing 
for  the  organization  of  a  good  roads  dis- 
trict, and  in  tbe  course  of  that  opinion  this 
language  was  need :  "It  Is  general  in  its 
application,  and  applies  alike  to  all  sections 
of  the  state  where  the  taxpayers  thereof  are 
willing  to  assnme  tke  burden  of  additional 
taxation  for  the  purpose  of  ImproTlng  the 
roads  within  such  section,  and  applies  to  all 
j;ood  road  districts  within  the  state,  and 
relates  to  all  of  a  class,  and  la  like  In  Its 
opaatlon  to  the  organization  of  cities  and 
vUlages  within  the  state,  irrigation  districts, 
and  other  municipalities,  which  are  provided 
for  by  a  general  law.  Boise  Irrigation  Co.  v. 
Stewart,  10  Idaho,  381  [77  Pac.  28,  321]." 
In  the  case  of  CIt>  of  Nampa  v.  Nampa,  etc.. 
Irrigation  District,  19  Idaho.  779,  115  Pac. 
979,  this  court,  In  discussing  the  status  of 
an  Irrigation  district,  said:  "An  irrigation 
district  is  a  public  quasi  corporation,  organ- 
ised, however,  to  conduct  a  business  for  tbe 
private  benefit  of  the  omen  ot  land  within 
its  limits.  Th^  are  the  members  of  the 
corporation,  control  Its  affairs,  and  they 
alone  are  benefited  by  its  operations."  In 
the  case  of  In  re  Bonds  of  the  Madera  Irri- 
gation District,  92  OaL  296,  28  Pac  272,  14 
B.  A.  TS6,  27  Am.  St.  Rep.  106,  the  Su- 
preme Goort  of  California  bad  under  dis- 
cussion tSm  legal  status  of  an  irrigation  dis- 
trict under  the  Wright  law  of  California, 
and  In  the  opinion  In  that  case  very  ex- 
haustively discusses  the  legal  status  of  such 
districts,  and  says:  "That  an  Irrigation  dis- 
trict organized  under  the  act  In  question 
becomes  a  public  corporation  Is  evident  from 


an  examination  of  the  mode  of  Its  orgaolza- 
tlon,  the  purpose  for  whldi  it  is  organised, 
and  tbe  powers  conferred  upon  it.  It  can  he 
organized  only  at  the  instance  of  the  board 
of  supervisors  for  the  county — the  legisla- 
tive body  of  one  of  the  constitutional  sub- 
divisions of  the  state.  Its  organization  can 
be  effected  only  upon  the  vote  of  the  quali- 
fied electors  within  Its  boundaries.  Its  offi- 
cers are  chosm  under  the  sanction  and  with 
the  formalities  required  at  all.  pnbllc  elec> 
tlons  In  the  state,  tbe  officers  of  such  elec- 
tion being  required  to  act  under  the  sanc- 
tion of  an  oath,  and  being  authorized  to 
administer  oaths  when  required  for  the  pur- 
pose of  conducting  the  election,  and  the 
officers,  when  elected,  being  required  to  exe- 
cute official  bonds  to  the  state  of  California, 
approved  by  a  Judge  of  the  superior  court. 
The  district  officers  thus  become  public  of- 
ficers of  the  state.  When  organized,  the 
district  can  acquire,  either  by  purchase  or 
condemnation,  all  property  necessary  for  the 
construction  of  Its  worlu.  and  may  con- 
struct thereon  canals,  and  other  Irrigation 
improvements;  and  all  the  property  so  ac- 
qnlred  Is  to  be  held  by  the  district  In  trust, 
and  Is  dedicated  for  the  use  and  purposes 
set  forth  In  the  act,  and  Is  declared  to  be  a 
public  use,  subject  to  the  rogolatton  and  con- 
trol of  the  state.  For  the  purpose  of  meet- 
ing the  cost  of  acquiring  this  property,  the 
district  is  auUiorized,  npmi  the  vote,  of  a 
majority  of  its  electors,  to  issue  its  bonds; 
and  these  bonds,  and  the  Interest  thereon, 
are  to  be  paid  by  revoaues  ^rived  under  the 
power  of  taxation,  and  fOr  which  all  the 
real  property  in  the  district  Is  to  be  assess- 
ed. Under  thte  power  of  taxation,  one  of 
the  highest  attributes  of  sovereignty,  the 
titlq  of  the  delinquent  owner  to  the  real 
estate  assessed  may  be  divested  by  sale,  and 
power  is  conferred  upon  the  board  of  direc- 
tors to  establish  equitable  by-lawe^  rules, 
and  regulations  for  the  distribution  and  use 
of  water  amoi«  the  owners  of  said  lands, 
and  generally  to  perforid  all  such  acts  as 
shall  be  necessary  to  fully  carry  out  the 
purpose  of  the  act  Here  are  found  the 
essential  elements  of  a  public  corporation, 
none  of  which  pertain  to  a  private  corpora- 
tion. The  property  held  by  the  coiporatlon 
Is  in  trust  for  the  public,  and  subject  to  the 
control  of  the  state;.  Its  officers  are  public 
officers  diosen  1^  the  electon  of  the  district 
and  invested  with  public  duties.  Ito  object 
is  for  tbe  good  of  the  pnbllc,  and  to  promote 
the  prosperity  and  welfare  of  the  public. 
'Where  a  corporation  is  comiK>sed  exclusive- 
ly of  officers  of  tbe  government,  having  no 
povonal  interest  In  it  or  with  its  concerns, 
and  only  acting  as  organs  of  the  state  In 
eCTectlng  a  great  public  Improvement,  it  Is  a 
public  corporation.'  Ang.  &  A.  Corp.  S  32. 
*A  municipal  corporation  proper  Is  created 
mainly  tor  the  Interest,  advantage,  and  con- 
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venlence  of  the  locality  of  Its  people.  The 
primary  Idea  is  an  agency  to  regulate  and 
administer  tbe  Interior  concerns  of  the  lo- 
cality Id  matters  peculiar  to  tlie  place  In- 
corporated, and  not  common  to  tbe  state  or 
people  at  large.'  15  Amer,  St  Eng.  Enc.  Law, 
p.  954.  'Public  corporations  are  such  as 
are  created  for  the  discharge  of  public  du- 
ties In  the  administration  of  civil  gorem- 
ment'   Lawson,  Bights,  Rem.  &  Pr.  332." 

In  the  case  of  Fogg  v.  Perrla  Irrigatlrai 
Dist..  154  Cal.  209,  97  Pac.  316,  the  court, 
in  discussing  the  legal  status  of  Irrigation 
districts,  says:  "The  proceedings  for  the  or- 
ganization of  the  district,  as  we  have  seen, 
were  regular  on  the  face  of  the  record.  The 
district  thereby  became  prima  facie  a  quasi 
municipal  corporation,  with  dedned  bound- 
aries established  and  recorded.  •  • 
And,  again,  the  court  says:  "The  name  of 
the  district,  It  having  by  that  name  a  prima 
fiacie  legal  existence  as  such,  evidenced  In 
the  manner  prescribed  by  law  by  the  neces- 
sary official  record  of  the  proceedings  and 
order  upon  which  it  was  declared  organized, 
was  a  sufficient  Identification  of  its  bound- 
aries. It  constituted  a  prima  fade  political 
subdivision  of  the  state  for  the  purpose  of 
an  Irrigation  district,  and  all  persons  were 
required  to  take  notice  of  the  facts  shown 
In  the  record  of  its  organization."  1  Mc- 
QullllQ,  Municipal  Corporations,  c.  2.  In 
article  12  of  the  Constitution  of  this  state, 
an  aracle  entitled  "Corporations,  Municipal" 
section  3  provides,  "The  state  shall  never 
assume  the  debts  of  any  county,  town  or 
other  municipal  corporation";  and  section  4, 
among  other  things,  provides:  "No  county, 
town,  city  or  other  municipal  corporation 
by  vote  of  Its  citizens  or  otherwise,"  etc. 
While  these  sections  of  the  Constitution  do 
not  by  name  designate  Irrigation  districts 
as  municipal  corporations,  yet  the  sections 
clearly  recognize  that  there  may  be  other 
municipal  corporations  than  those  specifical- 
ly named  In  the  Constitution;  In  other  words, 
that  there  may  be  municipal  corporations 
other  than  county,  town,  or  city.  "Other 
municipal  corporations,"  as  used  in  the  Con- 
stitution, must  necessarily  have  reference 
to  such  municipal  corporations  as  may  be 
created  by  law  In  addition  to  counties,  towns, 
or  cities,  and,  where  the  Legislature  provides 
for  the  organization  of  an  Irrigation  district 
In  the  manner  provided  by  the  Irrigation 
law  of  this  state  by  a  vote  of  the  qualified 
electors  of  the  proposed  district,  and  officers 
are  provided  for  and  chosen  with  the  for- 
mality usually  required  for  public  officers, 
and  such  officers  are  required  to  qualify 
aa  other  public  officers  qualify,  and  to  exe- 
cute official  bonds,  and  such  districts  are 
given  power  to  acquire  by  condemnation 
property  for  the  construction  of  Its  improve- 
ments, and  such  property  Is  held  in  trust 
and  dedicated  to  the  use  and  purposes  for 
which  tbe  district  U  organized,  and  Is  a 


public  use,  and  assessments  are  provided  for 
upon  the  property  in  the  district,  and  a 
board  of  directors  are  authorized  to  estab- 
lish rules  and  regulations  for  the  distribu- 
tion of  the  waters  among  the  owners  of 
land  within  the  district,  and  where  every 
material  and  essential  element  of  a  public 
corporation,  such  as  cities,  towns,  and  vil- 
lages, is  given  such  district,  such  district 
certainly  becomes  a  public  corporation,  and 
is  a  political  subdivision  of  the  state.  I^ 
then,  an  irrigation  district  is  a  political  sub- 
division of  tbe  state,  similar  In  kind  and 
character  to  a  county  or  city  in  its  general 
form  or  government,  and  is  a  quasi  munici- 
pal corporation,  then  there  can  be  no  ques- 
tion but  that  the  provisions  of  the  Consti- 
tution in  relation  to  the  qualification  of  vot- 
ers within  such  district  ts  applicable,  and 
that  all  elections  held  within  such  dtetrict 
must  be  condacted  within  the  limits  of  the 
constitutional  provisions,  and  that  tlie  Legis- 
lature In  creating  such  district  and  providing 
for  elections  therein  cannot  prescribe  quali- 
fications for  electors  except  within  the  limita- 
tions and  provisions  of  the  Gonstitatloii. 

[7.  f ]  A  comparison  between  the  provisions 
of  the  Constitution  cited  In  tliis  opinion  and 
the  statute  In  controversy  clearly  shows  that 
the  statute  provides  qualifications  for  vot- 
ers at  elections  held  within  an  Irrigation 
district  after  its  organization,  which  are 
directly  in  conflict  and  in  violation  of  the 
provisions  of  tbe  Constitution,  and  are  nec- 
essarily void.  Tbe  residwce  provided  for 
by  .the  statnte— -that  is,  a  residence  within 
the  state — Is  not  a  residence  of  6  months 
within  the  state  and  80  days  within  tbe 
county  as  required  by  the  provisions  of  the 
Constitution,  and  Is  tai  conflict  with  the  pro- 
visions of  the  Constitution,  and  this  provi- 
sion must  necessarily  be  void  for  that  rea- 
son. The  qualification  of  a  holder  of  land 
or  the  user  of  water  prescribes  a  property 
qualification,  and  In  that  respect  violates 
the  provisions  of  the  Oonstltutton  wtalcb 
prohibits  such  a  qualification. 

In  the  case  of  In  re  Bonds  of  the  Madera 
Irrigation  Dist.,  in  discussing  this  provision 
of  the  Constitution  of  California  with  ref- 
erence to  the  qualification  of  voters  In  an 
irrigation  district,  the  court  said:  "It  Is  no 
more  than  exists  In  every  popular  TOte 
which  involves  the  creation  of  a  municipal 
debt  or  the  adoption  of  a  municipal  organi- 
zation. The  fact  that  the  owners  of  the 
lands  are  nonresidents  within  the  district, 
and  not  allowed  a  voice  in  the  proceedings, 
is  of  the  same  character.  Property  qualifica- 
tion for  voting,  either  in  amount  or  charac- 
ter, Is  expressly  forbidden  by  article  1,  | 
24,  Const.,  which  declares:  *No  property 
qualification  shall  ever  be  required  for  any 
person  to  vote  or  hold  office.*  And,  however 
much  nonresidents  may  be  affected  by  the 
acts  and  vote  of  the  community,  only  those 
who  are  Inhabitants  ot  tbf  district  can  b7 
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the  CoDStltation  be  permitted  to  vote  at  any 
election.  Article  2,  8  1."  In  re  Boads  <a 
the  Madera  Irrigation  District,  92  Oal.  293, 
28  Pac.  272,  14  L.  K.  A.  755,  27  Am.  St.  Bep. 
100.  It  is  plain,  therefore,  that  section  2 
of  the  act^of  March  6,  1911,  clearly  violate 
the  proTlsiouB  of  the  Constltntlon  In  pre- 
scribing a  qualification  for  voters. 

it]  A  secret  ballot  Is  also  provided  for  by 
the  Constitution,  while  the  section  under  re- 
view provides  that:  "When  any  person  shall 
apply  to  vote  at  any  election,  one  of  the  judg- 
es of  election  shall  deliver  to  the  voter  a 
ballot  and  shall,  at  the  same  time,  write 
thereon,  in  the  proper  place.  In  figures,  with 
ink,  the  number  of  votes  which  such  pawn 
la  entitled  to  vote,  as  shown  by  the  regis- 
trar's list,  and  the  voter  shall  immediately 
and  without  leaving  the  room  where  such 
election  is  being  held,  prepare  the  ballot 
by  crossing  out  either  the  word  'Yes*  or  the 
word  'No'  as  he  may  desire  to  vote  upon 
any  question  or  questions  submitted,  and 
also  by  writing  on  the  lines  prepared  there- 
for on  said  ballot  the  name  or  names  of  the 
person  or  persons  for  whom  he  desires  to 
vote  for  directors,  and  shall  then  return  his 
ballot  to  the  judges  of  election,  who  shall 
deposit  it  in  the  ballot  box."  This  section 
also  clearly  violates  the  provisions  of  the 
Constitution  in  permitting  a  voter  to  vote 
in  accordance  with  the  number  of  acres  of 
land  owned  by  him  and  the  inches  of  water 
used,  and  having  his  ballot  so  marked  by  a 
Judge  of  election,  for  by  such  a  method 
there  is  an  ideuttflcatlon  of  the  particular 
vote  cast,  and  the  secrecy  of  the  ballot  is 
completely  annulled  and  a  publicity  given 
of  such  vote.  This  court  held  In  the  case 
of  McGrane  v.  County  of  Nez  Perce,  18  Idaho, 
714,  112  Pac.  312,  82  L.  R.  A.  (N.  S.)  730, 
that:  "Now,  in  the  first  place,  the  Constitu- 
tion of  this  state  (section  1,  art  3,  supra) 
guarantees  to  the  electors  'an  absolutely  se- 
cret ballot,'  and  counsel  argue  that  the  Leg- 
islature could  not  constitutionally  enact  an 
election  law  which  would  provide  for  and 
authorize  the  numbering  of  ballots.  •  •  * 
In  the  outset  it  is  perfectly  safe  to  say  that 
the  Legislature  would  have  no  authority  un* 
der  this  constitutional  guaranty  to  require 
the  numbering  of  the  ballots.  The  authori- 
ties to  that  effect  are  quite  unif(»in."  These 
various  sections,  1,  2,  8,  and  4,  all  relate  to 
elections  and  the  method  of  voting  under 
the  provisions  of  the  statute,  and  are  so 
closely  related  and  connected  that,  if  one 
falls,  they  all  must  fall,  and,  as  such  pro- 
Tlslons  are  clearly  a  violation  of  the  Consti- 
tution, this  court  la  forced  to  the  conclusion 
tliat  such  sectlona  are  unconstitutional,  and 
that  the  judgment  should  be  affirmed. 

The  judgmmt  is  afilrmed,  with  coats 
awarded  to  ttie  Te«poiideut 

AILSHIB  end  SULLIVAN,  JJ,  ocmcnt. 


STATE  V.  VANCEJ. 
(Supreme  Court  of  Utah.    Nov.  16.  1911.) 

1.  HouioiDE  (8  340*)  —  iNSiBUCTZOns  —  Evi- 
dence—Objections. 

A  conviction  fop  assault  with  Intent  to 
murder  under  an  information  charging  murder 
will  not  be  set  aside  on  the  ground  that  the 
court  erred  in  submitting  the  issue  of  murder 
because  of  insufficiency  of  the  evidence  to  pre- 
sent the  Question. 

[Ed.  Note.— For  other  caa«L  see  Homicide, 
Cent.  Dig.  K  715-720;  DeoDig.  |  840.*] 

2.  indictmbht  akd  iltfobuatioit  ^  189»)— 
Conviction  of  Offenses  Inclctded  in  Of- 
fenses Chabqed. 

Under  Comp.  Laws  1907,  8  4S93,  authoriz- 
ing the  jury  to  find  accused  guilty  of  any  of- 
fense the  commission  of  which  is  necessarily 
included  in  the  offense  chained,  or  of  an  attempt 
to  commit  the  offense,  one  charged  with  murder 
by  the  combined  effects  of  kicking,  beating,  and 
bruising  decedent,  and  from  the  administration 
of  poison,  may  be  convicted  of  assault  with  in- 
tent to  murder,  tbou^  In  a  charge  of  murder 
by  poison  wltiioat  violence  an  assault  is  not 
included. 

[Ed.  Note.— For  other  casM,  see  Indictment 
and  Information,  Cent.  Dig.  Si  S82-S95;  Dec. 
Dig.  S  189.*] 

8.  Cbiuinal  Law  Q  1180*)  — Law  of  thx 

Case. 

A  decision  of  the  Supr^e  Court  on  appeal 
in  a  criminal  case  is  the  law  of  the  case  on  a 
subsequent  triaL 

[Ed.  Note.—For  other  cases,  see  Criminal 
La^,^CenL  Dig.  fS  3002-3004;   Dec.  Dig.  | 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judgew 

Thomaa  Tance  was  convicted  of  assault 
with  Intoit  to  murder,  and  he  appeals.  Af- 
firmed. 

J.  F.  Tobln,  F.  T.  McGurrln.  A.  J.  Weber, 
and  S.  A  Maglnnls,  for  appellant  A.  R. 
Barnes,  Atty.  Oen.,  for  respondent. 

FRICK,  C.  J.  Appellant  was  charged  with 
the  crime  of  murder  in  the  first  degree,  and 
upon  a  trial  the  jury  found  him  guilty  of 
"an  assault  with  intent  to  murder."  Judg- 
ment was  duly  entered  upon  the  verdict,  and 
the  appellant  asks  us  to  reverse  the  judfr- 
ment  upon  the  following  assignments  of  er- 
ror: (1)  That  the  court  erred  in  refusing  the 
request  of  appellant  to  direct  a  verdict  of 
not  guilty;  (2)  that  the  verdict  "Is  against' 
the  evidence";  (3)  that  "the  verdict  of  the 
jury  is  contrary  to  law";  and  (4)  that  the 
court  erred  in  submitting  the  case  to  the 
jui7  upon  the  charge  of  murder  "t)ecause 
there  was  insufficient  evidence  in  the  case 
to  present  that  question  to  the  jury." 

This  Is  the  second  appeal  of  this  case.  Our 
opinion  on  the  former  appeal  is  found  in 
110  Pac.  434.  The  Information  filed  against 
the  appellant  Is  set  forth  In  our  first  opinion. 
Barring  the  fact  that  appellant's  children 
who  testified  against  him  at  the  former  trial 
changed  their  testimony  at  the  present  one, 
and  testified  that  their  former  testimony 
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wltb  respect  to  what  they  eald  about  appel- 
lant kicking  and  beating  their  mother  was 
cot  true,  the  evidence  upon  the  part  of  the 
state  at  the  last  trial,  with  unimportant  ex- 
ceptions, was  subatantlally  the  same  as  upon 
the  former  one.  For  this  reason  we  shall 
not  refer  to  the  evidence  In  detail,  but  refer 
to  the  opinion  aforesaid  for  a  complete  state- 
ment of  facts. 

As  appears  from  our  first  opinion  In  this 
case,  the  Information  contained  three  counts. 
The  state  elected  to  try  the  appellant  upon 
the  third  count,  in  which  it  was,  In  sub- 
stance, charged  that  he  on  the  26th  day  of 
November,  1907,  did  make  an  assault  upon 
one  Mary  Tance,  and  he  did  then  and  there 
"willfully,  unlawfully,  deliberately,  premedi- 
tatedly,  feloniously,  and  of  his  malice  afore- 
thought, and  with  the  specific  Intent  to  take 
the  life  of  the  said  Mary  Vance,"  strike, 
kick,  beat,  and  bruise  her,  and  ttiat  on  the 
27th  day  of  November  appellant  "wlllfully, 
unlawfully,  deliberately,  premeditatedly,  fe- 
loniously, and  of  his  malice  aforethought,  and 
with  the  specific  intent  to  take  the  life  of 
the  said  Mary  Vance,"  did  mix  and  mingle 
a  fatal  quantity  of  a  deadly  poison  with  a 
certain  quantity  of  water  which  the  said 
Mary  Vance  was  then  and  there  about  to 
drink,  and  did  drink,  and  that  by  reason  of 
"the  striking,  kicking,  beating,  and  bruis- 
ing of  the  said  Mary  Vance  by  the  said 
Thomas  Vance  as  aforesaid,  and  the  drink- 
ing of  the  water  and  poison  as  aforesaid,  the 
said  Mary  Vance  became  mortally  sick  and 
distempered  in  her  body,  and  the  said  Mary 
Vance  of  the  beating,  kicking,  and  bruising 
aforesaid,  and  of  the  poison  aforesaid  so  by 
her  taken,  drank,  and  swallowed  as  afore- 
said, and  of  the  mortal  sickness  and  distem- 
per occasioned  thereby,  from  the  27th  day 
of  November,  A.  D,  1907,  until  the  8th  day 
of  December,  1907,  continually  languished, 
and  so  langulahing  on  the  8th  day  of  Decem- 
ber, 1907,  •  •  *  of  said  mortal  sickness 
oocasloned  by  the  said  beating,  kicking,  bruis- 
ing and  poisoning  aforesaid  died,  and  so  the 
said  Thomas  Tance  the  said  Mary  Vance,  In 
the  manner  and  form  aforesaid,  willfully 
•  •  •  did  kill  and  murder."  On  the  for- 
mer at^)eal  we  held  tliat  In  the  third  count 
*  upon  which  the  appellant  was  tried  he  was 
charged  with  causing  the  death  of  his  wife 
by  a  combination  of  two  causes  operating 
Jointly.  In  other  words,  that  the  means  de- 
scribed in  the  information  which,  it  was  al- 
leged, produced  death  was  the  effects  of  the 
kicking,  beating,  and  bruising  inflicted  upon 
the  bod^  of  the  deceased  on  the  26th  day  of 
November,  and  that  such  effects,  operating 
in  conjunction  with  the  effects  of  the  poison 
which  It  was  alleged  appellant  administered 
to  her  on  the  following  day,  and  nothing  else, 
caused  her  death.  Under  the  foregoing 
charge,  we  accordingly  held  that.  In  order  to 
find  the  appellant  guilty  of  murder,  the  Jury 
bad  to  find  that  both  causes  operated  togeth- 
er to  produce  death,  and  that  the  conrt  erred 


In  charging  the  Jury  that  they  could  find  the 
appellant  guilty  of  murder,  although  they 
found  that  the  deceased  died  from  the  ef- 
fects of  the  kicking  and  l>eatlng  alone,  or 
from  the  effects  of  the  poison  alone.  We 
also  held  that,  for  the  reasons  Just  stated, 
the  third  count  charged  but  one  offense. 

We  will  now  proceed  to  consider  the  as- 
signments of  error.  In  answer  to  the  first 
assignment.  It  Is  sufficient  to  say  that  for  the 
reasons  hereafter  appearing  the  court  did 
not  err  in  refusing  to  take  the  case  from  the 
Jury  upon  appellant's  request. 

[1]  The  fourth  assignment  is  sufficiently 
answered  by  the  verdict  of  the  Jury.  In  view 
that  the  Jury  failed  to  find  the  appellant 
guilty  of  murder,  they  .must  have  found  that 
the  evidence  in  their  Judgment  was  Insuffi- 
cient to  sustain  that  charge.  The  only  other 
assignment  is  to  the  effect  that  the  verdict 
and  Judgment  are  contrary  to  law.  As  al- 
ready stated,  the  Jury  found  the  appellant 
guilty  of  having  assaulted  the  deceased  with 
the  intent  to  murder  her.  No  exception  was 
taken  to  the  court's  charge  in  which  the 
Jury  were  directed  that,  nnder  the  Informa- 
tion, they  might  find  the  appellant  guilty  of 
an  assault  as  aforesaid,  if  the  evidence  war- 
ranted such  a  finding  beyond  a  reasonable 
doubt.  For  the  purposes  of  this  decision,  we 
shall  assume  that  the  question  now  to  be 
considered  Is  properly  presented  for  review, 
either  nnder  the  first  or  the  third  assign- 
ment or  under  both. 

[2]  Upon  the  question  raised  by  the  fore- 
going assignments,  we  think  that  the  provi- 
sions of  Oomp.  Laws  1907,  S  4893,  are  mate- 
rial. That  section  reads  as  follows:  "The 
Jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  Is  neces- 
sarily included  In  that  with  which  he  Is 
charged  In  the  Indictment,  or  of  an  att«npt 
to  commit  the  offense." 

Notwitlistandlng  the  forcing  provision, 
counsel  for  appd^t  strenuously  argue  that 
the  offense  of  which  appellant  was  found 
guilty  by  the  Jury  is  not  included  within  the 
offense  with  which  he  was  charged  in  the 
third  count  of  the  Information,  the  material 
parts  of  which  we  have  already  set  forth. 
This  squarely  presents  the  question  of  what 
offense,  if  any,  la  necessarily  Included  within 
the  charge  of  murder  as  contained  in  the 
third  count  of  the  information.  As  we  un- 
derstand counsel  for  appellant,  they  contend 
that,  if  the  appellant  had  been  charged  with 
having  committed  the  alleged  murder  by 
kicking,  beating,  and  bruising  alone,  then  an 
assault  with  Intent  to  murder  might  be  said 
to  be  Included  within  the  charge,  but.  Inas- 
much as  appellant  stands  charged  with  hav- 
ing committed  the  murder  by  the  combined 
effects  of  the  kicking,  beating,  and  bruising 
and  from  the  administration  of  poison,  there- 
fore an  assault  with  intent  to  murder  Is  not 
Included.  This  conduslon  is  based  upon  two 
grounds:  (1)  That  in  the  charge  of  murder 
by  llie  admlnistTatioa  of  poison  without  YUh 
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lence  no  assault  Is  present;  and  (2)  that 
Inasmnch  as  It  la  charged  that  death  was 
caused  by  a  combination  of  two  causes,  In 
one  of  which  there  was  no  Tlolence,  there- 
fore the  two  causes  did  not  combine  In  the 
assault,  and,  nnlesa  they  did  so,  the  assault 
which  Is  a  part  of  the  otfense  of  which  ap- 
pellaiit  Is  found  guilty  caiiinot  legally  be 
Included  In  the  charge  contained  in  the  third 
count  of  the  Information.  We  are  unable 
to  grasp  the  Ic^  of  this  contention.  VSvea 
thoi^  it  be  conceded  that  In  a  charge  of 
murder  by  poison  without  violence  an  as- 
sault is  not  included,  yet  In  a  charge  of  tIo- 
lently  kicking,  beating,  and  bruising  another 
an  assault  Is  necessarily  included.  It  is  true 
Uiat  It  was  charged  that  the  alleged  murder 
was  committed,  or  that  death  was  caused  by 
the  comiblned  effects  of  two  distinct  causes, 
but  it  Is  also  true  that  the  Jury  In  their  Ta^ 
diet  must  also  have  found  tttat  the  death  did 
not  ensue  from  the  combined  effect  of  those 
causes,  and  hence  that  the  acts  of  appelant 
dH  not  cause  deaUi  at  all,  but  that  the  de- 
eeased  died  fAmi  some  other  cause  or  causes. 
The  appellant  was  thus  found  not  guilty  of 
murder,  but  was  found  guilty  of  having  as- 
saulted the  deceased  with  the  intent  to  mur- 
der her.  In  being  charged  with  an  assault, 
jud  kicking,  beatli^,  and  bruising  the  de- 
ceased, the  appellant  certainly  was  cliai%ed 
with  taavlnc  eommittod  a  violent  assault  up- 
on her  person.  No  one  can  suceessfnlly  dis- 
pute tUB.  MoreovK.  the  evidence  in  support 
of  that  cbarge  practically  stands  undisputed. 
What  difference  there  is  between  the  wit- 
nesses upon  this  point  merely  relates  to 
the  extent  of  the  violence  used  by  the  ap- 
pelant, and  to  the  seriousness  of  the  Inju- 
ries that  he  Inflicted  upon  the  person  of  the 
deceased.  In  view  of  this,  how  can  it  be 
seriously  contended  that  the  offense  of  an 
assault  with  Intent  to'  murder  was  not  in- 
cluded in  the  third  count  of  the  Information? 
The  fact  that  it  was  necessary  for  the  Jury 
to  And  that  It  was  the  combined  effect  of  the 
kicking,  beating,  and  brutslng  and  the  poi- 
son that  caused  death  before  the  appellant 
could  be  found  guilty  of  murder  has  noth- 
ing to  do  with  the  lesser  offense  of  an  as- 
sault with  intent  to  murder.  The  combina- 
tion of  the  foregoing  causes  had  to  be  found 
to  exist  and  co-operate  before  the  appellant 
could  be  found  guilty  of  murder  because  It 
was  charged  that  he  committed  the  murder 
by  the  use  of  those  means  and  by  no  other. 

But,  when  the  Jury  repudiated  the  charge 
of  murder,  then  the  only  question  left  was 
whether  an  assault  with  Intent  to  commit 
murder  could  legally  be  carved  out  of  the 
principal  offense  charged,  which  was  mur- 
der. We  think  that  all  of  the  authorities 
agree  that  where  violence  Is  a  necessary  in- 
gredient In  committing  the  offense,  and  Is 
contained  in  the  charge  of  murder,  then  the 
lesser  offense,  namely,  an  assault  with  intent 
to  morder,  Is  necessarily  Included  In  the 


principal  charge— fhat  of  murder.  To  say 
that  in  this  case  the  lesser  offense  would  have 
been  Induded  if  the  appellant  had  been  charg- 
ed with  murder  by  kicking  and  bruising  and 
beating  the  deceased,  but  that  It  la  not  in- 
cluded because  It  was  also  charged  that 
something  else  had  combined  and  co-operated 
with  the  forcing  in  producing  death,  there- 
fore It  la  no  looker  included,  Is  to  say  that 
the  lesser  is  not  indnded  witiiiln  the  greater. 
This,  to  our  minds,  Is  no  more  logical  In 
law  than  it  is  in  physics.  Tbe  violent  assault 
which  it  Is  alleged  appellant  made  upon  the 
deceased  la  Just  as  much  a  part  of  tbe  chai^ 
of  murder  after  be  Is  dialled  with  the  ad- 
ministration of  poison  as  it  was  before  the 
latter  ehai^  was  added  to  the  former.  If 
this  be  BO,  then  the  assault  with  Intent  to 
murder  must  be  included  wiOiln  the  principal 
charge.  The  Jury  were  thus  authorized  to 
find  that,  while  ttie  evldoice  f^  short  of 
establishing  tbe  fact  that  the  appellant  had 
administered  any  poison  to  the  deceased,  and 
that  she  died  from  the  combined  effects  of 
the  poison  and  the  kicking,  beating,  and 
bruising  yet  that  they  from  the  evidence 
were  satisfied  beyond  a  reasonable  doubt 
that  appellant  had  kicked,  beat,  and  bruised 
the  deceased,  and  that  he  bad  done  so  with 
the  Intent  of  kHIlng  her.  The  Jury  may  thus 
have  found  that  he  failed  to  accomplish  his 
pnrjwse  but  that  he  nevertheless  made  an 
assault  upon  the  deceased  with  the  specific 
Intent  to  kUl  her. 

It  seems  to  us  that  the  authorities  under 
statutory  provisions  like  ours  leave  little.  If 
any,  room  for  doubt  that  the  offense  of 
which  the  appellant  was  convicted  is  legally 
Included  within  the  charge  contained  In  the 
third  count  of  the  information.  In  the  case 
of  Ex  parte  Gumow,  21  Nev.  33,  24  Pac.  430, 
Mr.  Justice  Hawley  reviews  the  subject;  and 
In  his  characteristic  lucid  style  shows  that 
an  assault  with  Intent  to  commit  murder  is 
necessarily  Included  within  the  principal 
charge  of  murder  In  case  that  acts  of  vio- 
lence are  Included  within  the -charge.  The 
same  conclusion  is  reached  by  the  Supreme 
Court  of  Iowa  In  the  case  of  State  v.  Park- 
er. 66  Iowa,  589,  24  N.  W.  226.  To  the  same 
effect  are  the  cases  of  Thomas  v.  State,  125 
Ala.  45,  27  South.  S20;  Peterson  v.  State,  12 
Tex.  App.  656;  Davis  v.  State,  45  Ark.  464; 
Bush  V.  Commonwealth,  78  Ey.  268,  and 
other  cases  that  it  is  unnecessary  to  cite. 
Under  a  statute  like  ours,  we  have  been 
unable  to  find  a  well-considered  case  that 
holds  to  the  contrary. 

[3]  The  contention  that  the  third  count 
of  the  Information  contained  two  distinct 
offenses  was  passed  on  In  the  former  opinion 
adversely  to  appellanf a  contention,  and 
hence  Is  the  law  of  the  case.  In  any*  event, 
however,  there  Is  in  our  Judgment  no  merit 
to  this  contention. 

We  have  carefully  examined  the  cases 
cited  1^  counsel  for  appeUanti  and  In  doing 
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BO  liare  been  forced  to  the  conclusion  that 
they  bare  no  aK>Ucatlon  to  the  case  at  bar. 
The  jndgmait  Is  afflrmed,  with  costs. 

McGARTX,  3^  concnra. 

STBAUP,  J.  It  la  wltli  some  reluctance 
that  I  concar  in  the  resnlt  affirming  the  judg- 
ment. As  has  been  stated,  the  defendant  was 
charged  with  assaulting  and  beating  the  de- 
ceased on  the  26th  day  of  November  by  strik- 
ing her  with  his  clenched  fists  and  by  kicking 
her,  and  on  the  27th  day  of  the  same  month 
wltlk  administering  to  her  a  deadly  poison, 
and  that  she  from  the  combined  effects  of 
both  causes  died  on  the  8th  day  of  December. 
The  court  instructed  the  Jury  that  the  de- 
fendant conid  not  be  found  guilty  of  murder 
unless  they  found  ttiat  the  death  was  the 
result  of  a  combination  of  both  causes.  The 
court  further  charged  that  the  offenses  of  an 
assault  with  Intent  to  commit  murder,  as- 
sault and  battery,  and  simple  assault,  were 
offenses  nece^arily  included  in  the  charged 
oifense  of  first-degree  murder,  and  that  the 
defendant  could  under  the  Information  he 
couTlcted  of  any  one  of  them.  The  jury  con- 
victed the  defendant  of  an  assault  with  in- 
tent to  commit  murder.  He  now  contends, 
not  that  the  offense  of  an  assault  with  in- 
tent to  commit  murder  Is  not  necessarily 
Included  In  some  tdiarged  offenses  of  first* 
degree  murder,  but  that  it  Is  not  Included  In 
the  particular  charged  offense  of  first-degree 
murder.  This  contention  is  based  on  the 
theory  that  In  a  charged  offense  of  murder 
by  poisoning  alone  the  offense  of  an  assault 
with  an  intent  to  commit  murder  is  not  in- 
cluded. 

There  are  very  respectable  courts  which  so 
hold.  Then  It  is  argued  that,  since  an  as- 
sault with  Intent  to  commit  murder  Is  not 
Included  In  a  charged  offense  of  murder  by 
poisoning,  the  former  offense  la  also  not  in- 
cluded In  a  charged  offense  of  murder  where, 
as  here,  poisoning  Is  alleged  as  an  essential 
of  the  charged  offense  of  murder,  even  though 
it  is  not  alleged  as  a  sole  but  a  co-operating 
cause  of  the  death.  Hence  It  is  claimed  that 
the  court  erred  In  charging  the  Jury  that 
the  defendant  could  under  the  iaformatlon 
be  convicted  of  an  assault  with  Intent  to 
murder. 

It  la  alleged  that  the  defendant  on  a  day 
named  unlawfully,  willfully,  premeditatedly, 
feloniously,  and  of  his  malice  aforethought 
did  strike,  beat,  and  kick  the  deceased  with 
the  spedflc  intent  to  take*  her  life ;  that  on 
the  next  day  be  willfully,  etc.,  administered 
to  her  a  deadly  poison ;  and  that  from  both 
causes  she  died.  Now,  Qie  question  here  Is  not 
so  much  whether  aa  assault  with  an  Intent 
to  commit  murder  Is,  generallr  speaking,  net^ 
esaarUy  Induded  In  a  charged  offense  of 
first-degree  murder,  but  whether  It  necessar- 
ily is  included  within  the  direct  and  specific 
arermenbB  set  forth  in  the  Information. 
When  that  portion  of  the  information  charg- 


ing a  willful,  etc.,  beating,  with  malice  afore- 
thought, and  with  an  Intent  to  take  the  life 
of  the  deceased,  Is  looked  to,  I  am  readily 
persuaded  that  the  off«ise  of  an  assault  with 
Intent  to  murder  Is  necessarily  Included  with- 
in those  averments. 

There  Is,  however,  another  assignment 
which  in  my  judgment  presents  a  more  diffi- 
cult question — lusufflclency  of  the  evldeuce 
to  sustain  the  verdict  In  many  particulars 
the  evidence  on  ttiis  trial  Is  similar  to  that 
on  the  first  trial;  Tliat  is  especially  true  In 
respect  of  the  general  surroundings  of  the 
case.  The  evidence  that  the  defendant  ad- 
ministered poison  to  the  deceased,  or  that 
she  died  of  mercurial  poisoning,  the  only 
poison  claimed  by  the  state  that  the  defend- 
ant administered  to  her,  is  not  ev^  as  strong 
on  this  as  it  was  on  the  former  trial.  The 
evidence,  however,  I  think,  indisputably 
shows  that  the  deceased  died  from  some  kind 
of  poisoning.  That,  I  think.  Is  clearly  shown 
by  the  described  symptoms  of  the  deceased's 
ailment,  the  character  of  her  complaints  and 
sufferings,  and  by  the  Irritated,  inflamed,  and 
congested  condition  of  the  membranes  of  the 
stomach  and  intestines  of  the  deceased  as 
disclosed  by  tbe  autopsy,  and  as  testified  to 
by  the  physicians  and  chemists.  The  state 
contended  that  the  defendant  administered 
to  the  deceased  bichloride  of  mercury  in  wa- 
ter, and  that  that,  together  with  his  beat- 
ing her  on  the  previous  day,  was  the  cause 
of  her  death.  The  defendant  contended  that 
she  died  from  an  overdose  (rf  oil  of  savin 
taken  by  her  to  relieve  a  suppressed  mena- 
truatlon.  As  testified  to  1^  the  experts 
both  bichloride  of  mercury  and  oil  of  savin 
are  irritant  poisons.  From  an  autopsy  and 
a  chemical  analysis  of  portions  of  the  de- 
ceased's internal  organs  no  trace  of  mercury 
was  foimd.  The  described  ailments  and  suf- 
fering of  the  deceased,  and  the  congested 
and  Irritated  condition  of  hor  Internal  or- 
gans, are,  as  testified  to  by  all  the  physi- 
cians, as  readily  traceable  to  a  poison  of  oil 
of  savin  as  bichloride  of  mercnry.  Even  the 
experts  for  the  state  would  not  venture  an 
opinion  that  the  congested  and  Irritated  ooo- 
dltton  of  the  deceased's  organs  was  due  to 
mercurial  poisoning,  or  that  she  died  from 
such  a  cause.  All  that  they  testified  to  in 
that  regard  was  that  bichloride  of  mercnry 
would  produce  the  conditions  found  by  th«n ; 
but  they  also  testified  that  an  overdose  of 
oil  of  eavln  would  produce  the  same  condi- 
tions. And  there  was  as  mndi,  if  not  more, 
evidence  tending  to  show  that  tbe  deceased 
herself  took  an  overdose  of  oil  of  savin,  as 
tiiat  the  defendant  administered  to  her  bl- 
dilorlde  of  mercury.  But  I  need  not  go  into 
details  ot  that,  for  the  jury  evidently  were 
satisfied  that  the  evidence  was  not  snffldent 
to  justify  tiiem  in  finding  that  the  defendant 
administered  to  the  deceased  bichloride  of 
mercury,  or  that  she  died  from  such  a  caas& 
I  lure  referred  to  the  matter  only  for  the  pur- 
pose of  showing  that  the  deceased  died  toun 
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some  kind  of  pciaon^ng.  The  Jury,  erldeiit 
ly  Kaching  the  conclnirion  that  the  evidence 
wonld  not  Justify  them  in  finding  that  the 
defendant  administered  poison  to  the  de- 
ceased, naturally  turned  to  a  consideration 
of  the  further  queeUon  of  an  assault  with 
an  intent  to  kllL  And  the  determination  of 
the  questltm  of  whether  the  Terdlct  rendered 
by  than  Is  supported  by  the  evidence  inTolves 
a  review  of  the  evidence  with  respect  to 
the  beating  and  UdElng  of  the  deceased  by 
the  defendant  on  the  26tb  day  of  November. 

The  most  important  evidence  on  that  ques- 
tion is  the  dying  declaration  of  the  deceased, 
made  but  a  short  time  before  dissolution, 
and  while  she  was  very  weak,  and  made  in 
the  presence  of  the  county  attorney  and  a 
deputy  sberifl  in  response  to  questions  pro- 
pounded to  hn,  and  subsequently  reduced 
to  writlns  and  ^gned  by  her.  Tlie  language 
In  the  statement  was  not  her  language,  but 
that  of  the  county  attorney  in  propounding 
qnestlons  to  hetr,  and  to  which  she  made 
responses  yea  or  no.  The  statement  signed 
by  her  is  that :  The  "said  Thomas  Vance  did 
on  the  26th  day  of  November,  1907,  sit  down 
to  a  meal,  and,  seeing  that  his  coffee  was 
filled  too  full,  addressed  this  affiant  as  fol- 
lows: 'God  damn  yon.  111  bust  your  head 
with  thla.  Ill  learn  yon  to  pour  me  so  much 
coffee.'  And  said  Thomas  Vance  then  and 
there  threw  said  coffee  and  the  cup  holding 
the  same  at  fills  affiant.  That  said  cup  did 
not  strike  this  affiant,  whereupon  aald  affi- 
ant (defendant)  seized  this  affiant,  and  be- 
gan violently  to  toit  her  upon  the  head  vrith 
his  fists,  knocking  her  to  the  floor.  That 
she  thereupon  arose,  started  for  the  door, 
bat  that  the  said  Thomas  Vance  again  seized 
bee,  asA  then  and  there  said  to  this  affiant 
'Now,  Ood  damn  yoo.  I'U  kill  yon  this  time,' 
whereupon  said  Thomas  Vance  shook  this 
affiant  by  tlie  neck  in  a  violent  manner,  caus- 
ing her  body  to  strike  the  stove,  and  be 
-  then  and  there  slammed  her  body  against 
the  floor  r«>efttedly,  thereby  causing  affiant 
to  Ion  conscionBneBS.  That  the  following 
named  childroi  of  this  affiant  and  said 
Thomas  Yanoe  were  present  while  said  Thom- 
as Vance  was  beating  tliia  affiant  as  afore- 
said, to  wit:  Lena  Yance,  Edward  Yanc^ 
Florence  Yanoe,  and  Albert  Vance."  . 

An  Assyrian  w<mian,  an  itin«ant  pteddler, 
testified  that  ahe^  while  peddling  on  the 
aeth  day  of  November,  called  at  the  back 
door  of  tbi  deceased  and  the  defoidanlfa 
honse,  and  rapped  at  the  door.  The  door 
was  partly  opened,  and  she  then  saw  the 
deceased  lying  on  the  floor  near  the  stove, 
and  that  the  deceased  spoke  to  her  some- 
thing like  Ipollctf'  or  'please  poUce,"  that 
the  deffendant  stood  near  the  deceased  and 
kicked  her  once,  and  then  slammed  the  door 
Blrat  She  did  not  state  with  what  force 
or  violence  the  defendant  kicked  tlie  dtf- 
ceaaed,  nor  vraa  she  able  to  state  with  nas 
certainty  upon  what  portion  of  the  body  the 
deceaaed  wu  Ucked. 


Anotha  witness,  a  neighbor  of  the  deceas- 
ed, testified  that  ^e  saw  the  deceased  come 
out  of  the  house,  and  that  she  told  the  wit- 
nesa  to  telephone  for  the  police.  When 
asked  what  for,  she  said  "that  brute  which 
I  call  my  husband  is  killing  me,"  and 
that  then  "she  tried  to  go  in  the  dow.  It 
slammed,  and  she  bad  to  force  her  way  in," 
where  tl^  defendant  was,  and  firom  whence 
she  had  Just  come. 

The  two  oldest  children  of  tlie  defendant, 
about  twelve  and  tilght  yeara  of  age  at  the 
time  of  the  alleged  assault,  and  about  four- 
teen and  ten  at  the  time  of  the  trial,  testi- 
fied that  their  parente  on  the  26th  day  of 
November  had  some  trouble  at  the  dinner 
table.  When  the  deceased  tnrought  the  de- 
fendant coffee,  be  asked  her  not  to  fill  the 
cup.  She  did  not  hear  him,  and  brought 
the  cup  too  fuU.  He  said:  "Didnt  I  tdl 
you  not  to  All  my  cup  fnUr*  She  said: 
"I  didn't  hear  yon."  He:  "Ton  better  say 
you  did."  She:  "Well,  I  won't  do  it,  for 
I  never  heard  yon."  Then  be  jumppd  up, 
and  threw  the  coffee  at  bsx,  and  then  the 
cup,  btft  did  not  hit  her  with  it  Thai  he 
picked  up  a  chair.  She  said:  "Tom,  don't 
yon  hit  me  vrith  that  You  set  it  down." 
He  set  the  diair  down,  and  then  ran  to  her 
and  shoved  her  down  near  the  stov&  She 
Jumped  up  and  ran  out  of  doors  on  the  back 
pondi.  He  tried  to  shut  her  out  but  she 
got  badi  in  before  he  could  get  the  door 
closed,  and  that  that  was  all  that  happened. 
Tbey  further  testified  that  the  defendant 
did  not  kick  nor  strike  her,  but  that  he 
took  hold  of  her  and  threw  or  shoved  her 
to  the  fioor,  and  that  be  made  no  threat 
to  kill  her.  These  children  on  the  former 
trial  testified  that  the  defendant  struck  the 
deceased  with  his  fists,  that  he  kicked  her, 
and  one  of  them,  that  he  said.  "Ood  damn 
you,  I'll  kill  you";  but  much  evidence  was 
adduced,  and  some  by  wholly  disinterested 
witnesses,  to  show  tfiat  the  testimony  of 
the  children  on  the  former  trial  was  in- 
duced and  Influenced  by  a  sister  of  the  de- 
ceased. In  whose  charge  they  were  most  of 
the  time  from  the  death  of  the  deceased  to 
the  time  of  the  flrst  trial,  and  that  she 
coached  them  and  rehearsed  their  testi- 
mony, and  told  them  that  if  they  would 
not  testify  as  directed,  they,  too,  like  their 
father,  would  be  imprisoned.  That  sister 
was  a  witness  for  the  state,  and  hostile  to 
the  defendant  She  was  thoroughly  im- 
peached. The  testimony  of  the  children  on 
the  former  trial,  of  course,  was  not  evi- 
dence on  this  trial  to  establish  the  facts 
so  formerly  testified  to  by  them.  It  was 
evidence  only  affecting  their  credibility  and 
the  weight  of  their  testimony  with  respect 
to  the  fftcts  testified  to  by  them  <m  this  trial. 

The  evidoDce,  without  dispute^  shows  that 
there  were  no  marks,  nor  bruises,  nor  wounds 
fbnnd  on  the  deceased's  body,  and  that  there 
wwe  no  extomal  or  internal  Indlcatiais  tliat 


Digitized  by 


3U 


119  PAGIFIO 


BEFOBTEB 


(Utab 


007  Tlolenoe  had  been  committed  upon  bei 
except  the  testimony  of  the  sister,  who  tes- 
tified that  on  the  27tb  she  saw  a  black  place 
swollen  up  under  the  right  thigh  of  the  de- 
ceased, about  even  with  the  lower  portion 
of  the  vagina,  and  the  attending  physician 
who  testified  tiiat  some  time  after  the  de- 
ceased was  removed  to  the  hospital  he  found 
a  black  and  bine  mark — a  discoloration  of 
the  skin — on  the  upper  part  of  the  Inside 
rigbt  thigh.  But  the  physician  also  testi- 
fied that  the  discoloration  was  not  indica- 
tive of  any  serious  injury,  and  that,  as  tes- 
tified to  by  all  other  physicians,  the  death 
was  not  due  to  Tlolence,  and  could  not  be 
attributed  to  such  a  cause.  Other  physi- 
cians, the  undertakers,  and  other  witnesses 
who  had  carefully  examined  the  body  at 
the  morgue  with  a  view  of  ascertaining 
whether  any  rlolence  bad  been  committed 
tm  the  deceased,  testified  tbat  they  did  not 
even  find  the  black  and  bine  mark  testified 
to  by  the  sister  and  the  attending  physician. 

The.  evidence  nndonbtedly  shows  tbat  the 
defendant  committed  an  assault  and, battery 
on  the  deceased.  Of  conrse,  an  assault  with 
Intent  to  kill  may  be  Inferred  from  the  chai^ 
acter  and  dei^ee  of  violence  of  an  assault, 
though  unaccompanied  by  threats.  But,  to 
jnstUy  the  inference,  the  natiual  and  prob- 
able consequences  of  the  committed  acts 
of  the  aasanlt  must  be  snch  as  to  cause 
death  or  do  great  bodily  barm.  Tbat  is  to 
say,  the  Inference  would  not  be  Justified 
from  a  mere  slap  of  the  hand,  or  ordinarily 
from  striking  with  the  dendied  fist,  nor 
even  from  a  kick,  nnleas  the  drcnmstancea 
and  the  degree  of  violence  attending  it  are 
sndi  as  to  show  that  the  conunltted  act  nat- 
urally and  pn^bly  tended  to  cause,  or  was 
Intended  to  produce,  great  bodily  barm. 
When  the  evidence  Independently  of  the  dy- 
ing dedaratlcm  is  considered,  it  Is  very 
donbtfnl  if  there  is  saflkl»t  evidence  to 
show  tbat  tlte  defendant  assaulted  the  de- 
ceased with  intent  to  kill  her.  When  so 
craisidered.  the  only  evidence  to  show  the 
assault  is  the  testimony  of  tiie  peddler  that 
the  defendant  kicked  the  deceased  once 
while  she  lay  on  the  floor,  of  the  children 
that  he  in  a  quarrel  took  hold  of  her  and 
shoved  or  Uirew  her  down,  but  that  he 
neither  struck  nor  kicked  her,  and  the  fact 
that  a  black  and  blue  mark  was  found  on 
the  upper  part  of  the  inside  of  the  thigh 
of  the  deceased.  Of  course,  It  shows  the  de- 
fendant to  be  a  bad  man,  and  guilty  of 
cruelty  and  battery.  Tbat  a  Jury,  however, 
from  such  acts  alone  may  also  Infer  an  In- 
tent to  kill,  I  think  is  very  doubtful.  From 
the  statements  contained  In  the  dying  dec- 
laration that  the  defendant  violently  beat 
the  deceased  on  the  head  with  bis  fist,  that 
be  knocked  her  down,  that,  when  she  arose, 
he  seized,  and  violently  threw  her  against 
the  stone,  and  slammed  her  body  repeatedly 
on  the  floor  with  such  violence  that  she  lost 


consciousness,  and  tbat  the  committed  acts 
were  accompanied  with  a  threat  to  kill,  I 
think  an  Intent  to  kill  may  be  inferred.  But 
It  sbould  be  remembered  that  by  an  unbrok- 
en line  of  authorities  dying  declarations 
are  receivable  In  evidence  only  in  cases  of 
homicide  and  where  the  death  of  the  de- 
clarant is  the  subject  of  the  charge  of  homi- 
cide and  the  circumstances  of  his  death  are 
the  subjects  of  the  declaration.  Now,  the 
dying  declaration  of  the  decedent  was  prop- 
erly admitted  in  evidence,  for,  under  the 
charge  in  the  Information,  the  death  of  the 
declarant  and  the  circumstances  and  the 
cause  thereof  were  the  subjects  of  the  cbaxge 
of  homicide ;  and  it  was  receivable  and  ap- 
plicable to  the  prosecution  for  homicide  In 
whatever  degree,  first  or  second  degree  mur- 
der, or  manslaughter.  Query:  Was  It  also 
applicable  to  the  prosecution  of  an  offense 
not  amounting  to  homldde,  an  assault,  an 
assault  and  battery,  or  assault  with  Intent 
to  kill  t  Clearly,  under  the  authorities,  had 
the  defendant  been  enlarged  with  only  the 
ofCense  of  an  assault  with  intoit  to  murdw, 
the  dying  dedaration  of  the  dteceaaed  would 
not  have  been  applicable  to  that  kind  of 
a  prosecntlaa,  and  would  In  such  case  have 
been  Inadmissible.  Now,  the  Jury,  dpon  all 
t^e  evidence  adduced,  including  the  dying 
declaration,  finding  that  the  alleged  cause  of 
the  death  was  not  soatataied,  and  finding  the 
defoidant  not  guilty  of  homicide  in  any 
d^ree  or  of  any  kind,  could  they  ttaa  con* 
slder  the  dyli^  dedaratiim  applicabte  to 
the  prosecution  or  durge  of  an  assault  with 
intent  to  murder?  If  so,  then  why  would 
not  dying  declarations  be  rec^vaUe  and  ap- 
plicable In  a  prosecution  where  an  assault 
with  intent,  to  murder,  with  Its  included  les- 
ser offenses,  was  the  sole  diarge?  It  is 
Just  as  probable  that  the  Jury,  undirected 
as  they  were,  ctmsldered  the  dying  declara- 
tion applicable  to  the  included  offense  of  an 
assault  with  intent  to  kill  as  to  the  charged 
offense  of  homicide,  or  any  included  offense 
of  homicide.  And  I  am  inclined  to  think, 
unless  warned  or  directed  not  to  do  so, 
they  had  the  right  to  so  consider  it,  or,  more 
properly  speaking  perhaps,  the  ag^eved 
party  could  not  complain  if  it  was  so  con- 
sidered, be  not  having  requested  that  the 
c(aislderatlon  of  the  evidence  should  be  re- 
stricted or  limited  to  the  charged  or  an  In- 
cluded offense  of  homicide,  and  to  the  cause 
of  the  death  of  blm  who  was  the  subject  of 
the  charge  of  homicide;  for  the  rule  Is 
well  settled  that  If  evldrace  is  properly  ad- 
missible for  one  purpose,  but  may  be  im- 
properly applied  by  the  Jury  for  another, 
the  party  who  may  be  aggrieved  by  such 
misapplication  should  seascmably  request  the 
court  to  direct  the  Jury  to  proiwrly  restrl(A 
it  This  the  defendant  did  not  do.  So, 
even  though  It  should  be  held  that  the  dy- 
ing declaration  should  have  been  restricted 
to  a  consideration  of  the  charged  or  an  In- 
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clnded  offense  of  homicide,  and  to  the  cause 
of  the  death  of  the  declarant  who  was  the 
suhject  of  the  chaise  of  the  homicide,  and 
should  not  have  been  considered  by  the 
Jury  as  applicable  to  the  offense  of  an  as- 
sault with  intent  to  kill  or  any  lesser  of- 
fense, still,  the  evidence  being  let  to  the 
Jury  wlthont  objection  and  without  request 
that  a  consideration  of  It  be  restricted,  I  am 
Inclined  to  the  opinion  that  I,  on  a  review 
of  the  evidence  to  determine  Its  sufficiency 
to  sui^rt  the  verdict,  should  consider  it 
as  it  was  so  let  to  the  Jury.   I  am  not  dla- 
poeed  on  a  review  of  sufficiency  of  evidence 
to  support  a  verdict  to  determine  that  ques- 
tion from  a  consideration  of  evidence  only 
which  I  think  was  properly  admitted  or 
which  only  should  have  been  considered  by 
the  Jury,  and  discard  the  rest  in  the  ab- 
sence of  an  exception  and  assignment  chal- 
lenging the  ruling  which  let  the  Improper 
evidence  In  or  misdirected  the  Jury  In  the 
application  of  It.    Hence,  when  the  whole 
of  the  eTldence,  Including  the  dying  declara- 
tion, Is  considered,  I  am  of  the  opinion  that 
the  evidence  is  sufficient  to  support  the  ver- 
dict.  True,  the  statements  of  the  deceased 
were  somewhat  weakened  because  made  at 
a  time  when  she  was  Very  feeble  and  could 
only  with  difficulty  respond  to  queattona  pro- 
pounded to  her,  and  because  there  were  no 
marks  or  brulsra  or  wounds  found  on  her 
body,  except  the  black  and  blue  mark  on 
her  thigh,  and  no  other  external  or  internal 
Indications  that  any  violence  had  been  com- 
mitted on  her.   It  may  be  said  with  con- 
siderable force  that,  if  the  violence  had 
been  inflicted  on  her  bead  and  body  as  des- 
cribed      her,  some  marks  or  bruises  or 
wounds  other  than  that  found  on  the  thigh 
would  have  berai  found.   But  I  think  these 
were  matters  for  the  constderatton  of  the 
Jury.  It  was  within  tiielr  province  to  deter* 
mine  the  truth  of  tbe  statemoits  contained 
In  the  dying  declaration  and  the  weight  to 
be  given  tbem.  Tfaer  evidently  believed  the 
statements  to  be  true,  and  I  am  not  prepared 
to  say  that  they  had  not  the  right  to  so 
believe  and  to  find  the  facta  as  therein 
stated. 
I  therefore  concur. 


STRATTON  v.  ROTROCK. 
(Suprone  Court  nl  EaDsas.   Dec  8,  1911.) 
On  rehearing.   Former  opinion  (84  Kan. 
198,  U4  Pac.  2d)  adhered  to. 

FBR  CURIAM.  The  questions  presented 
in  this  case  have  been  reai^nied  and  care- 
fully reconsidered,  and  the  court  adheres  to 
the  former  decision  tber^  SA  Son.  196, 
114  Pac.  224. 


JOHNSTON,  O.  J.  (dissenting).  The  find-' 
Ings  of  the  trial  court  do  not.  In  my  opinion, 
warrant  this  court  in  directing  that  Judg- 
meat  be  entered  In  ftvor  of  the  appeUant. 

BUBOH,  J.,  Is  of  the  same  opinion. 


BOAQH  V.  SEEI/rON.t 
(Supreme  Court  of  Kansas.   Dec  9,  1911.) 
(ByVabut  ly  the  Court.) 
Afpbai,  awd  Ebbob  (8 1032*)— Revibw— Haem- 
Liss  Ebbob. 

To  justify  the  reversal  of  a  Judgment,  ren- 
dered in  accordance  with  a  verdict,  on  the 
ground  that  irrelevant  evidence  was  admitted, 
it  must  appear  that  the  evidence  waa  not  only 
irrelevant,  but  was  also  prejudicial  to  the  ngbtl 
of  the  complainant. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  CaoX.  Dig.  |{  4(H7-4051;  Dec  Dig.  | 
1032.*] 

Appeal  from  District  Court,  Trego  County. 

AcUon  by  H.  Roach  agahist  J.  W.  Skel- 
ton.  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

David  Ritchie^  for  appellant  W.  S.  Boark 
and  Lee  Honro^  for  appellee. 

SMinX,  J.  The  appellant,  as  plaintiff, 
aUeges  that  in  March,  1908,  he  bought  of 
appellee  a  herd  of  about  S6  bead  of  cattle, 
about  46  of  which  he  alleges  were  roistered 
Hereftords;  that  as  a  part  of  the  considera- 
tion for  the  purchase  price  of  the  cattle  the 
appellee  agreed  to  deliver  to  him  proper 
certificates  of  registration  for  each  of  said 
cattle,  and  further  agreed  that  within  ft 
reasonable  time  after  the  dellvei^  of  the 
cattle  he  would  go  to  appeUanfs  place 
of  resldoice,  where  sold  cattle  were  kept, 
and  would  designate  each  of  said  animals 
to  which  the  reflective  certificates  of  regis- 
tration rdated;  that  the  appellee  has.  ever 
since  the  delivery  of  the  cattle,  failed,  neg- 
lected, and  refused  to  designate  the  cattle 
as  agreed;  that  by  reason  of  sueh  failure 
the  appellant  was  damaged  In  the  sum  of 
$700. 

The  aivellee  admits  the  sole  of  the  cattle^ 
but  denies  that  he  ever  agreed  to  Identify 
tbem,  or  point  out  any  of  them,  or  ever  be- 
came obligated  so  to  do.  He  also  allegea 
that  more  than  one-half  of  said  cattle  were 
at  the  time  of  the  sale  plainly  marked  with 
identification  metftl  ta^  attached  to  the 
ear,  whldi  were  folly  pointed  out  and  ex- 
plained to  appellant  at  or  shortly  after  the 
time  of  sale.  Appellee  further  contends  that 
a  portion  only  of  tbe  cattle  were  registered 
Herefords,  and  a  portion  hod  not  been  ro- 
istered; that  for  more  than  60  days  after 
the  sale  he  remained  In  the  neigUMrhood 
where  the  cattle  were  kept,  and  again  re- 
turned to  the  neighborhood  in  the  fall  of 
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1906,  and  remained  there  several  montbs. 
And,  eltbongh  nnder  no  obligation  to  do  bo, 
be*  on  divers  ocoalona  offered  to  axvellant 
to  designate  and  assist  him  In  marking 
such  of.  tbe  animals  as  the  appellant  was 
unacquainted  with  and  desired  to  have  Iden- 
tified, but  the  appellant  evinced  no  desire 
or  willingness  to  avail  himself  ot  sncb 
services,  and  failed  and  neglected  to  afford 
the  appellee  any  reascmable  opportunity  to 
make  any  farther  Identification  of  the  cat- 
tle until  they  had  become  bo  altered  and 
changed  In  appearance  that  a  farther  iden- 
tification of  them  by  the  appellee  had  be- 
come impossible. 

The  evidence  shows  that  an  attempt  was 
made  to  identify  the  cattle  in  December, 
1908;  that  two  or  three  were  examined; 
and  that  appellee  felled. to  Identify  them. 
The  evidence  was  quite  conflicting  as  to  the 
drcnmstances.  The  appellee  testified  that 
be  requested  that  the  cattle  be  kept  together 
and  ran  through  a  chute;  that  the  appel- 
lant declined  to  pnt  tbe  cows  through  tbe 
chute  for  fear  of  injury,  and  that  the  cattle 
were  scattered  on  either  side  of  a  river; 
that  when  the  cattle  were  brought  into  tbe 
corral  the  fence  was  insufi!lclent  to  keep 
them  in,  and  the  tags  could  not  be  examin- 
ed, unless  the  animals  were  kept  still.  This 
evidence  was  not  disputed,  and  there  la  no 
proof  of  a  request  to  identify  the  cattle  at 
any  other  time. 

The  court  erroneously  permitted  evidence 
to  be  introduced,  over  the  objection  of  the 
appellant,  that  the  cows  had  to  some  extent 
run  with  scrub  or  grade  bulls  tbe  season 
before  the  sale  in  question.  The  only  claim 
for  damages  was  the  alleged  failure  of  ap- 
pellee to  designate  which  particular  animal 
then  in  being  was  referred  to  in  each  partic- 
ular certificate  of  registration,  and  no  dam- 
ages are  asked  on  account  of  the  breeding 
of  the  prospective  Increase.  This  evidence 
had  no  bearing  on  the  issues  In  the  case, 
but  it  Is  not  apparent  that  It  was  prejudi- 
cial to  the  rights  of  appellant 

The  principal  qnestlon  of  controversy 
seems  to  be  whether  tbe  appellant  used  rea- 
sonable diligence  in  attempting  to  Identify 
tbe  cattle,  and  whether  he  allowed  the  ap- 
pellee a  fair  opportunity  to  identify  the  cat- 
tle at  the  time  the  attempt  to  identify  was 
made. 

Tbe  appellant  had  full  opportunity  to  pro- 
duce bis  evidence,  and  had  several  witnesses, 
and  the  caee  was  submitted  to  the  Jury 
under  inatmcttons  in  wbtdi  there  la  no  Bub- 
Btantial  error.  The  Jury  returned  answers 
to  the  followiDf  special  qneBtions  ot  fact: 

"Na  1.  Did  the  plaintiff  bny  said  cattie 
witti  the  Intent  and  purpose  <^  handling 
them  as  pure  bred,  registered  cattle  for 
breeding  purposes?   Answer:  No. 

'^a  2.  Did  tbe  defendant  at  the  time  of 
file  sale  Inform  the  plaintiff  that  tbe  cattle 
were  mixed?   Answer:  Zeik 


*^  3.  .  Did  the  i^alntlff  exoeiae  all  zea- 
Bonable  diligence  to  identify  the  cattle  that 
were  maiiEed?  Answer:  No. 

"No.  4.  Did  the  plaintiff  at  the  time  he 
purchased  the  cattle  know  that  a  portion  of 
th«n  would  be  difficult  and  doubtful  oC  Iden- 
tiflcatlon?  Answer:  Tee." 

The  Jury  also  returned  a  general  verdict 
in  favor  of  the  appellee*  which  was  ap- 
proved by  the  court,  and  Judgment  was  rak> 
dered  accordingly. 

Tbe  Judgment  Is  afflrmaO.  All  the  Jus- 
tices concurring. 


ROBERTSON  et  al.  v.  BOARD  07  COiTRS 
OF  RAWLINS  COUNTY. 

(Supreme  Court  of  Kansas.   Dec.  9,  10110 
On  rehearing.   Modified  and  affirmed. 
For  former  opinion,  see  81  San.  BIZ,  IIS 
Fac.  418. 

PER  CURIAM.  Ratdiff  was  made  « 
trustee  of  the  Banta  title  agalnM  his  will 
(Robertson  t.  Rawlins  Co.*  84  Kan.  62,  113 
Pac.  413),  because  tbe  county  took  the  b^eflt 
of  his  voluntary  services.  So  f&r  as  Rat- 
cIUTb  purchase  of  that  title  was  concerned, 
the  county  la  placed  in  the  same  position  as 
if  he  had  been  authorized  at  the  beginning  to 
conduct  the  negotiations.  For  that  reason, 
and  for  no  other,  the  county  should  reim- 
burse him  for  his  legitimate  expenditures  in 
the  transaction  with  Mrs.  Banta.  Tbe  coun- 
ty thereby  discbarges  its  legal  duty  to  reim- 
burse its  agent,  and  his  protection  should  be 
concomitant  with  the  conflrmatlon  of  the 
county's  tltla  The  subject  Is  one  which 
necessarily  attadiea  to  the  relief  granted  to 
the  coun^*  and  the  Judgment  ought  to  be 
modified  to  include  it 

The  Greveling  claim,  however,  stands  on  an 
^tlrely  different  footing.  The  county  has 
never  accepted  or  adopted  or  raUfled  its 
purdiase  by  the  plalatlffa,  and  is  under  no 
obligation  to  do  so.  That  claim  was  pur- 
chased pending  tbe  litigation  In  a  hostile 
effort  to  defeat  the  county,  and  the  ratifica- 
tion of  RatclifCs  services  In  fhe  interest  of 
the  county  in  one  matter  does  not  Include  or 
compti  a  ratification  of  subsequent  acUoQ  by 
him  and  his  assignee  against  the  county's 
Interest  in  a  separate  and  independent  mat 
ter.  The  validity  of  the  Creveling  claim 
lias  never  been  established,  Its  character 
and  amount  are  uncertain,  and,  whatever  It 
may  be,  the  plaintiffs  simply  stand,  with 
respect  to  It,  in  Crevellng's  shoes.  Whatever 
rights  she  bad  the  plaintiffs  bou^t,  and 
whatever  remedies  she  had  passed  to  them. 
But  the  county  is  not  boimd  by  any  stronger 
"equity"  to  respect  the  claim  In  th^  bands 
than  if  Creveling  still  owned  it  As  shown 
by  the  original  opinion  (84  Kan.  62,  113  Pac 
418),  tbe  district  court  was  well  within  its 
povrer  in  refusing  to  permit  new  Issnes  on 
the  Crevding  matter  to  be  Introdnced  at  the 
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very  end  of  tbe  trial.  That  Is  precisely  what 
this  court  would  be  requiring,  If  It  should 
now  direct  the  trial  court  to  proceed  as  the 
plalntUb  donand. 

Tber^ore  tbe  Judgmoit  will  be  modified 
no  fbrther  tlian  bai  already  been  Indicated. 


OUMNINOHAH  ct  al.  t.  OITZ  OV  IOLA 
et  aLt 

(Supmrn  Coart  of  KaoBas.   Dec  0,  1911.) 

(Si/ttabtu  in  the  Court.) 

1.  OAS  (I  14*)— Chabobs— Rbasonasleness. 

Ad  ordinance,  enacted  by  a  city  furnishing 
natural  gas  to  its  inhabitants,  is  not  presump- 
tively  unreasonable,  because  it  requires  a  min- 
imum charge  (tf  50  cents  a  month,  i^ardless 
of  tbe  amount  of  gas  used,  a  rental  of  20  cents 
a  month  for  meters  furnished  for  the  use  of 
tenants,  and  also  provides  that  owners  of  ten- 
ant property,  and  not  their  tenants,  will  be 
dealt  with,  unless  separate  service  pipes  are 
supplied  for  each  tenant  using  gas. 

(Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  H  10,  11 ;  Dec.  Dig.  i  14.*] 

2.  JuBT  (5  28*)- Right  to  Juht  Tbial  — 
Waiver. 

In  a  suit  to  enjoin  the  dty'from  shutting 
off  gas  from  plaintiffs*  office  building,  tbe  an- 
swer, in  addition  to  certain  defenses,  set  up  a 
counterclaim  for  installing  meters,  rent  there- 
of, and  for  gas  used  In  the  building.  No  ob- 
jection was  made,  and  no  demand  for  a  jury, 
bat  after  a  full  trial  an  exception  was  taken 
to  the  judgment  Held,  that  the  plaiatiffs 
waived  the  right  to  a  Jury,  and  cannot  now 
be  heard  to  complain. 

[Va.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  |§  176-186;  Dea  Dig.  |  2&«] 

Appeal  from  District  Court,  Allen  County. 

Action  by  B.  M.  Cunningham  and  M.  N, 
Becbey  against  the  City  of  lola  and  others. 
Judgment  for  defendants,  and  plalntlfls  ap- 
peal. Affirmed. 

Frank  R.  Forrest,  for  appellants.  Travis 
Morse  and  G.  B.  Fees,  for  appellees. 

WEST,  J.  The  plaintiffs  owned  an  office 
building  In  Tola,  and  prior  to  January  1, 
1910,  had  been  paying  for  natural  gas  a 
flat  rate  of  15  cents  a  month  for  each  light 
and  ¥2  a  month  for  each  heating  stove.  De- 
cember 80,  1909,  the  city  enacted  an  ordi- 
nance, taking  effect  January  1,  1910,  provid- 
ing for  a'  charge  of  20  cents  per  1,000  cubic 
feet  for  gas,  and  a  minimum  charge  of  60 
cents  pa:  month,  whether  00  cents  worQi 
were  used  or  not 

Section  1  provides  that  consumers  shall  be 
required  to  use  such  meters  as  shall  be  ap- 
proved by  tbe  city;  and  that  but  one  meter 
■hall  be  furnished  by  the  city  for  service 
pipe  taken  from  the  mains,  except:  "Where 
two  or  more  houses  use  gas  from  the  same 
line  in  which  case  a  meter  sbalt  be  installed 
for  each  house,  all  meters  shall  be  set  be- 
tween the  stop  box  and  tbe  distributing  pipe 
under  the  supervision  of  tbe  dty  gas  ln^)ec- 
tor.   •   •   •   Where  two  or  more  Independ- 


ent users  use  gas  from  the  same  service 
pipe,  except  as  above  provided,  the  city  wUl 
look  to  the  property  owner  and  not  to  the 
Independent  user  for  gas  rates.  All  meters 
furnished  under  this  section  shall  be  fur- 
nished by  tbe  city  free  of  rent  therefor  but 
the  applicant  shaft  pay  the  npense  of  In- 
stallation." Section  2  provides  that,  where 
any  building  Is  owned  by  two  or  more  own- 
ers, each  owning  separate  parts,  each  part 
shall  be  considered  separate  property,  and  a 
meter  shall  be  furnished  under  section  1  for 
each  separate  part  Section  10  provides 
that:  "The  city  will  furnish  extra  meters 
to  an  individual  for  his  tenants  for  the 
monthly  rental  of  20  cents  per  meter  per 
month,  applicant  to  pay  the  cost  of  Instal- 
lation." 

Plaintiffs  alleged  that  their  building  was 
piped  in  pursuance  of  an  ordinance  of  1904, 
calling  for  flat  rates,  and  that  the  ordinance 
of  1010  Is  void  In  the  respects  already  men- 
tioned, because  unreasonable  and  discrim- 
inating, and  prayed  that  the  dty  might  be 
enjoined  from  shutting  off  the  gas  from  their 
building,  and  from  tbe  enforcement  of  the 
ordinance.  Tbe  defendant  answered,  setting 
np  the  ordinance,  and  alleging  that  It  was  rea- 
sonable and  proper;  that  the  premises  of 
plaintiffs  consist  of  business  houses  with  0 
or  more  s^mrate  business  rooms  upon  the 
lower  floors,  and  a  large  number  of  offices 
and  other  rooms  In  the  upper  story,  whose 
occupants  go  and  come  without  knowledge 
or  control  of  tbe  dty;  that  under  section  1 
the  dty  Installed  8  meters,  at  tbe  request  of 
plaintiffs,  for  metering  gas  to  the  premises, 
for  the  use  of  tbe  occupants,  for  which  me- 
ters no  rental  was  charged;  that  at  plain- 
tiffs' request  the  city  furnished  17  smaller 
;  meters  for  use  of  their  tenants,  for  which 
plaintiffs  agreed  to  pay  20  cents  per  month 
rental  per  meter,  which  was  allied  to  be  a 
reasonable  charge;  also  setting  up  a  counter- 
claim for  $127.60  for  Installing  meters,  rent 
thereof,  and  gas  used  In  the  building,  al- 
leged to  be  due  from  plaintiffs  to  defendant. 
The  reply  contained  a  general  denial,  an 
allegation  of  invalidity  of  the  ordinance, 
and  an  all^atlon  that  each  of  the  tenants 
was  able  and  willing  to  pay  for  tbe  gas  con- 
sumed by  him  according  to  the  meter  read-. 
Ings.  A  trial  was  had  by  the  court,  and  after 
considering  the  evidence  the  temporary  In- 
junction was  dissolved,  and  a  judgmmt  ren- 
dered in  favor  of  tbe  defendant  for  the 
amount  of  the  counterclaim.  Plaintiffs  ap- 
peal, and  complain  that  the  court  erred  In 
not  holding  tbe  ordinance  Invalid  on  account 
of  its  provision  making  appellants  liable  for 
tbe  gas  used  by  their  tenants,  on  account  of 
the  50-cent  minimum  charge,  on  account  of 
the  20-cent  meter  rental,  and  in  holding  for 
the  defendants  upon  the  counterclaim. 

None  of  the  evidence  Is  brought  up.  The 
question,  tber^rai  is  wbetha,  in  tbe  ab- 
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sence  of  tbft  erldeace,  we  thonld  say  that 
the  oidlnance  void  for  the  reasons  speci- 
fied. Appdlants  In  tb^  brief  say  that  U 
the  city  has  the  power  to  prescribe  roles  and 
regalatlons  goTeming  tbe  use  of  gas  th^ 
must  be  reasonably  Just,  lawfaU  uniform,  and 
equitable,  and  not  discriminatory,  and  we 
take  It  that  the  question  of  power  to  enact 
the  ordinance,  if  reasonable,  la  conceded; 
certainly  it  is  not  contested  in  the  appdianta' 
brief.  It  is  argued  that  no  power  odsts  to 
require  a  paymeut.fw  gas,  not  actually  uaed; 
and  that  to  withhold  gas  from  tmanta 
amounts  to  a  discrimination  against  them, 
because  they  are  tenants;  and  that  to  re- 
quire tenants  to  pay  a  meter  roital  of  20 
cents  a  month  Is  another  dlatarimlnatlon 
against  them,  because  th^  are  tenants. 

[1]  While  no  spedflc  statutory  authority 
is  dted  for  the  enactm^t  of  an  ordinance 
fixing  rates,  we  shall  assume,  as  appellants 
apparently  hare  doney  that  such  power  exist- 
ed 1^  Impllcaftton  and  under  the  general  pow- 
er Tested  in  dtiea  of  the  second  dass  to  make 
contracts  and  enact  •ordinances.  The  council 
evldcDtly  deemed  It  pn>per  and  reasonable 
to  collect  DO  cei^  a  month  tnm  each  patnm, 
whether  be  used  gas  amounting  to  that  sum 
during  the  month  or  not,  on  the  theory  that 
this  minimum  sum  would  pay  tot  readiiv 
meters  and  other  services  performed  by  the 
dty  In  connection  wiOi  the  serrlcy  althon^ 
the  amount  of  gas  used  In  one  month  might 
not  entitle  tiie  dty  to  this  sum. 

The  proTlsion  r^arding  service  pipes  was 
manifestly  inserted  upon  the  theory  that  the 
dty  could  not  afford  to  teep  track  of  numer* 
ous  tenants  as  wdl  as  the  owner  of  the 
property  oould  afford  to  do,  unless  he  chose 
to  provide  for  separate  sendee  pipes. 

20-cesD.t  rental  Cor  m^ers  placed  in 
buildings  for  the  purpose  of  enabling  the 
landlord  to  know  how  mudi  gas  eadi  tttoant 
used  was  doubtless  deemed  a  reasonable  com- 
pensation for  tile  service  and  expense  on  the 
part  of  the  dty.  What  tiie  exact  circum- 
stances were,  and  what  tacts  may  have  Justi- 
fied or  &lled  to  Justify  the  council  In  these 
supposed  views,  we  do  not  know.  No  pro- 
vision appears,  requiring  any  one  to  pnrdiaae 
or  procure  meters  from  the  dty,  the  provl* 
slon  merely  being  that  those  used  must  be 
aivroved  by  the  dty  inspector;  and  if,  in- 
stead of  pnrchaalng  17  meters  for  their 
tenants,  the  plaintiffs  saw  fit  to  rent  them  of 
the  dty  we  see  no  reason  why  tbe-requlred 
rental  should  not  be  paid. 

As  it  Is  Impossible  to  know  how  much  gas 
any  tenant  would  nse  during  any  given 
month,  or  how  frequmtly  the  amount  would 
be  lees  than  2,600  cubic  f6et,  it  would  be  a 
mere  matter  of  ^>eculation  as  to  whether 
the  60-cent  minimum  charge  would  operate 
as  a  material  harden  upon  any  consumer  or 
not,  and,  In  the  absence  of  any  Bhowlng  to 
that  effect,  we  cannot  say  that  It  would,  or 
that  tbe  ordinance  Is  In  this  respect  unrea- 
sonable.   This  provision  would  apply  only 


to  the  three  meters  used  for  metering  gas 
to  the  premises;  and  there  Is  nothbig  to  In- 
dicate that  less  than  2,500  feet  would  pass 
through  either  one  of  these  In  a  month. 

The  requiteonent  that  a  landlord  dther 
provide  seftarate  service  pipes,  or  be  respon- 
sible for  all  the  gas  used  in  his  building,  is' 
said  to  be  a  dlSGriminatlon^agalnst  tenants, 
merely  because  they  are  tenants,  althou^ 
they  be  ready,  able,  and  wilUng  to  use  and 
pay  tor  the  gas  desired  by  than.  Plaintiffs 
cite  as  RuthorltleB  nidiolding  this  omtentlon 
Thornton  on  Oil  ft  Oas,  H  626  and  636,  and 
State  ex  rd.  Ullsted  Butte  City  Water 
Co.,  18  Mont.  199,  44  Paa  966,  82  L.  B.  A. 
687,  66  Am.  St  Bep.  674,  which  holds  that 
the  refosai  of  a  water  company  to  siQ>pIy 
water  to  a  tenant  In  the  possession  of  a 
bouse^  when  he  Is  ready  to  pay  fbr  it  in  ad- 
vance, cannot  be  Justified  by  a  by-law,  declin- 
tng  to  contract  for  water,  wcept  with  ovra- 
ers  or  thdr  autiiorized  a^ts.  But  that  was 
the  case  of  one  tmant  in  possession  and  oc- 
cupancy of  a  house,  and  not  one  in  which  a 
tenant  in  an  office  building  demanded  the 
service.  It  te  not  deoned,  however,  that  this 
provlalon  was  made  for  the  purpose  of  dis- 
criminating against  tenants,  but  rather  for 
the  purpose  of  treating  tenant  property  as  a 
wholy  and  dealing  with  the  owner,  who  can 
be  found,  and  who  can  more  reasonably  look 
after  his  tenants  than  can  the  gas  company, 
or  the  dty.  If,  for  instance,  in  the  property 
here  involved,  there  are  17  tenants,  coming 
and  golnft  it  Is  not  unreasonable  to  require 
the  landlord,  who  has  fall  control  over  the 
question  as  to  who  shall  occupy  bis  rooms,  to 
attend  to  the  matter  of  gas  swvlce ;  and  It 
is  not  less  reasonable  than  to  require  the  dty, 
whldi  has  no  anch  control,  to  furnish  to  and 
collect  from  every  tenant  who  for  a  time, 
long  or  short,  may  desire  to  nse  gas.  True 
the  dty  might  partially  protect  itself  by 
requiring  advance  payment,  but  it  does  not 
follow  that  it  must  resoA  to  this  sort  of 
protedlon  only.  It  tmants  should  find  that 
landlords  wUl  not  arrange  for  gas  service, 
the  natural  result  would  be  a  loss  of  tiielr 
patronage,  and  their  adection  of  a  landlord 
who  would  insure  them  gas  service,  so  that 
practically  It  cannot  be  said  that  they  are  isSt 
at  the  mercy  of  the  property  owner.  In  Kd- 
sey  V.  Board  of  Fire  ft  Water  Conunlssionws 
of  Marquette,  118  Mich.  216,  71  N.  W.  689^  87 
L.  B.  A.  076,  the  Michigan  Supreme  Court 
held  that  whoi  the  munldpal  charter  pro- 
vided for  furnishing  mba  to  tbe  owners  or 
occupants  of  houses  and  other  buildings,  and 
tbe  rules  provided  for  dealing  with  owners 
and  not  with  tenants,  the  duty  of  furnishing 
water  to  eadi  tmant  s^rately,  and  col- 
lecting for  It,  could  not  by  the  owner  be  im- 
posed on  the  board  of  water  commission- 
ers.  It  was  there  hdd  to  be  a  reasonable 
regulation  to  deal  direct^  with  the  owner, 
and  decisions  of  other  courts  holding  simi- 
larly were  dted.  Here  tbe  gas  goes  to  the 
building  through  8  sOTlce  pipes,  eadi  taf  h 
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piled  nitb  a  meter.  In  case  a  twiant  using 
Qne  of  the  17  small  meters  should  refuse  to 
pay,  the  clt7  could  not  shut  off  his  gas, 
except  by  shutting  off  one  of  the  S  eerrlce 
pipes,  and  thereby  cutting  off  the  supply  of 
several  other  tmantB ;  while,  If  the  landlord 
had  proTlded  a  separate  service  pipe  for 
each  tenant;  each  could  then  be  required 
to  pay.  or  be  deprived  of  gas,  without  In- 
terfolng  with  the  supply  of  any  other  t«i- 
ant  The  regulation  being  one  contained  In 
an  ordinance,  it  Is  presumptively  reasonable 
nntU  the  contrary  Is  ahown,  or  unless  It  Is 
unreasonable  or  discriminatory  on  Its  face. 
Having  none  of  the  evidence  before  us,  and 
it  not  appearing  prima  facie  unreasonable, 
but  reasonable.  It  must  for  the  )?urposes  of 
this  case  be  upheld. 

[2]  The  complaint  that  a  counterclahn  was 
considered  and  passed  upon  without  the  in- 
tervention of  a  Jury,  and  in  an  Injimction 
suit,  is  fully  answered  by  the  fact  that  no 
objectkm  or  request  for  a  Jury  appears  to 
have  been  made.  There  was  an  exception  to 
the  judgmmt,  bat  this  was  too  late.  ClvU 
Code,  I  296  (Gen.  St  1900.  |  S890)  provides 
that  In  actions  arising  on  contract  a  Jury 
may  be  waived  by  written  consent,  filed  with 
the  clerk,  or  by  oral  consent  In  open  court, 
entered  In  the  Jouraal.  In  Gavenaugh  t. 
Fuller,  9  Kan.  234,  cited  by  plaintiffs,  a  de- 
mand for  a  Jury  was  refused.  Beery  v.  Nay- 
lor,  65  Kan.  368,  69  Pac.  847.  is  also  dted, 
which  holds  that  In  an  action  on  a  credi- 
tor's bill,  where  no  second  Judgment  was 
prayed  for,  it  was  error  to  render  a  money 
Judgment.  It  was  expressly  decided  in  State 
V.  Cutler,  13  Kan.  131,  that,  where  the  par- 
ties try  an  action  before  a  Judge  at  cham- 
bers, without  any  objection  or  exception  to 
the  action  of  the  Judge  In  trying  the  case 
without  a  Jury,  they  will  be  held  to  have 
waived  a  Jury  trial.  The  general  rule  Is 
that  the  waiver  may  be  by  any  conduct  or 
acquiescence  inconsistent  with  an  Intention 
to  insist  on  a  Jury  trial.  24  Cyc.  154.  Plain- 
tiffs are  presumed  to  have  known  their 
rights,  and  having  failed  to  assert  them  at 
the  proper  time  they  cannot  be  heard  to  do 
so  now. 

The  Judgment  la  affirmed.  All  the  Justlc- 
M  concurring. 


GIBSON  V.  WALTERS  et  al. 
(Supreme  Court  of  Kansas.   Dec.  9,  1911.) 

(8yttahu9  by  tht  Court.) 

X.  Taxation  (S|  662,  680*)— Shxhiff's  Sax,s— 
Notice. 

There  Is  no  statutory  provision  regairing 
pnxtf  of  publicatioD  of  «  Bheriff*B  sale  notice  by 
the  affidavit  oE  the  printer.  The  sheriff's  re- 
turn should  show  pnblicatdOD,  and  the  confimia- 
tion  of  the  sale  is  an  adjndicatiOD  that  notice 
was.  duly  pBbUsbed.  The  record  may  be  sup- 
plemented Dy  the  evideoCe  of  the  publisher  or 


printer,  and  by  the  files  of  the  newspaper, 
showing  such  publication. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  1S42,  1376;  Dec  Dig.  H  6tt2, 
685.*] 

2.  Taxation  (J  768»)— Tax  Daon— Cobbect- 
INO  Defects  in  Fobiub  Deed— Effect. 

The  taking  out  of  a  second  tax  deed  for 
the  purpose  of  correcttog  defects  In  a  former 
tax  deed  has  the  effect  of  reopening  the  ques- 
tion of  the  validity  of  both  deeds  and  of  the 
regularity  of  the  tax  proceedings,  unless  the 
first  deed  was  one  which  fully  complied  with 
the  statute,  and  notwithstanding  the  defects  !n 
the  first  deed  may  have  been  otherwise  cured 
by  the  lapse  of  five  years  from  the  time  it 
was  recorded. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S|  1583-1536 ;  Dec  Dig.  |  76».*] 

3.  Taxation  (8  734*)— Tax  Deed— Defective 
Descbiption.  — 

A  tax  deed  wUch  Is  assailed  within  two 
years  from  tbe  time  It  was  recorded  is  fteW 
void  upon  tbe  proof  showing  that  the  tax  roll 
of  the  year  for  tbe  taxes  oT  which  It  was  sold 
descriheid  the  land  as  less  than  a  full  quarter 
section,  and  gave  the  number  of  acres,  and  the 
delinquent  tax  sale  notice,  as  published,  de> 
scribed  tbe  land  as  a  fall  quarter  aection,  with- 
out any  mention  of  the  acreage. 

[Ed.  Note.— For  other  cases,  sea  Taxation, 
Dec  Dig.  i  irit4.«] 

Appeal  from  District  Court,  Meade  County. 

Action  by  Charles  B.  Gibson  against  Amos 
Walters  and  others.  Judgment  for  plaintiff 
and  defendants  appeal.  Affirmed. 

R.  W.  Grl^  and  B.  F.  MUton,  for  ap- 
pellants.   Scates  ft  Watkina,  for  appelleew 

PORTER,  J.  Ejectment  for  tbe  posses* 
sion  of  a  quarter  section  of  land.  PlalntUT 
had  Judgment,  and  defendants  appeal. 

[1]  The  appellants  sought  to  Impeadi  ft 
sherUTs  deed  in  appellee's  dialn  of  title, 
on  the  ground  that  the  Jurat  was  omitted 
from  the  affidavit  of  the  printer  attadwd 
to  the  sale  notice,  and  that  the  affldavit 
therefore  fftiled  to  show  notice  of  sale.  The 
court  admitted  proo^  showing  that  the  vo- 
tice  was  duly  published.  It  Is  claimed  that 
this  was  error.  There  la  no  statutory  provi- 
sion requiring  proof  of  publication  of  the  no- 
tice of  sale  by  the  affidavit  of  the  printer.  The 
return  of  the  sheriff  should  show  publica- 
tion ;  and  the  confirmation  of  the  sale  is  an 
adjudication  that  the  sale  was  r^lar  In 
all  respects,  and  that  notice  was  duly  pub- 
lished. It  ia  competent  1»  prove  the  fact, 
as  the  appellee  did,  by  the  evidence  of  the 
publisher  and      the  flies  of  the  newspaper. 

The  appellant  claims  by  virtue  of  a  tax 
deed  Issued  to  Amos  Walters,  September  B, 
1898,  and  possession  under  It  for  more  than 
five  years.  It  appears,  however,  Qiat  on 
March  8,  1907.  the  clerk  Issued  to  Amos 
Walters  a  second  tax  deed  upon  the  same 
tax  sale,  for  the  purpose,  as  expressed  there* 
in,  of  correcting  the  former  deed.  The  sec- 
ond deed  was  duly  rec<»ded.  The  appellee 
contends  and  the  court  held  that  all  rights 
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UDder  the  first  deed  merged  In  the  second, 
and  as  this  action  was  brought  within  two 
years  after  the  second  was  recorded  the 
court  permitted  the  appellee  to  show  that 
the  tax  proceedings  were  Irregular  and  the 
deed  void.  The  appellants  rely  solely  upon 
the  first  deedj  and  insist  that  it  was  valldt 
and  that  there  was  no  excuse  for  Issuing  the 
second;  that  the  second  was  void,  because 
the  power  of  the  clerk  to  Issue  any  further 
deed  upon  the  same  sale  was  exhausted 
when  the  first  was  issued.  The  statute  pro- 
Tides:  "In  all  cases  where  different  or  suc- 
cessive tax  deeds  upon  the  same  sale  shall 
be  put  on  record  by  the  same  party,  or  In 
interest  therewith,  it  shall  be  deemed  and 
held  that  all  rights  which  might  otherwise 
be  claimed  under  all  or  any  tax  deeds  prior 
to  the  last  one  put  on  record  shall  be  deemed 
and  held  to  be  waived,  and  considered  as 
merged  In  sucb  last  tax  deed  so  put  on  rec- 
ord; and  in  all  cases  where  several  tax 
•deeds  shall  be  put  on  record  by  the  same 
party,  or  in  Interest  therewith,  that  the 
party  claiming  to  own  the  same  land  may 
maintain  an  action  for  the  recovery  of  the 
possession  thereof,  or  to  set  aside  any  or 
all  such  tax  deeds,  at  any  time  within  two 
years  from  •  •  ♦  the  time  of  patting  on 
record  the  last  of  such  tax  deeds."  Laws 
1879.  c.  40.  i  1 ;  Qen.  Stat  1909.  |  9485. 

[2]  We  think  it  is  clear  that  the  first 
deed  was  not  In  substantial  compliance  with 
the  law,  and  could  have  been  attacked  for 
Irregularity.  It  did  not  show  the  exact 
date  of  tlie  tax  sale  np<m  which  it  was 
based,  and  dladoaed  other  defects  which 
could  he  cured  only  by  the  aid  of  preanmp- 
tions  and  Infteences  after  the  lapse  of  five 
years  from  the  date  the  deed  was  recorded, 
and  then  only  where  the  tax  title  holder 
had  been  In  possession  durlx^  that  time. 
It  was  therefore  so  defective  as  to  author^ 
1»  the  ^eA  at  any  time,  upon  demand  of 
the  tax  title  holder  or  Oiose  In  interest^  to 
Issue  a  second  deed.  It  appears  that  the 
app^lants  had  beea  in  possession  for  more 
than  five  years  after  the  deed  was  recorded, 
but  that  fiict,  of  course  did  not  aiq;>ear 
tat  the  record  title.  Tho  holder  ot  snch  a 
deed  might  prefer  to  have  a  deed  regular  on 
its  t&ce,  even  after  the  expiration  of  five 
years,  rather  than  to  be  put  to  the  trouble 
of  proving  the  fact  of  his  possession.  At 
all  evoits,  a  second  deed  to  correct  the  first 
would  give  him  a  better  record  title. 

"If  all  the  proceedings  up  to  the  execution 
of  a  tax  deed  are  regular  and  legal,  the 
holder  of  the  certificate  is  entitled  to  a  deed 
In  legal  form,  and  carrying  that  prima  facie 
evidence  of  the  re^larity  of  all  prior  pro- 
ceedings which  belongs  to  a  statutory  deed; 
and  if  through  mistake  or  inadvotence  a 
different  deed,  and  one  substantially  depart- 
•  Ing  from  the  statutory  form,  has  been  exe- 
cuted the  county  clerk  can  be  compelled  by 
mandamus,  and  may  without  It^  execute  and 


deliver  a  deed  in  correct  and  statutory  form. 
In  other  words,  neither  the  power  nor  the 
du^  of  the  county  clerk  is  exhausted  by 
the  execution  of  an  irregular  apd  improper 
deed."  Douglass  t.  Nuzum,  16  Kan.  515, 625. 

The  appellants  cite  Gorbln  r.  Robinson, 
28  Kan.  532,  and  Hewitt  &  Sounds  v.  Stordi, 
31  Kan.  488,  495,  2  Pac.  556,  holding  that 
where  the  first  deed  Is  In  substantial  com- 
pliance with  the  statute  the  ^erk  has  no 
power  to  Issue  the  second,  and  their  conten- 
tion la  that  the  second  deed  In  this  case  is  a 
nullity,  and  that  It  was  error  to  admit  It 
in  evidence.  They  rely  solely  upon  the  first 
deed,  which  they  insist  is  valid.  In  the 
Corbln  Case,  supra,  it  Is  said  In  the  opin- 
ion that,  the  first  deed  being  in  substantial 
conformity  to  the  statute,  the  power  of  the 
clerk  to  issue  another  deed  upon  the  same 
sale  was  exhausted.  The  language  must  be 
considered  with  reference  to  the  facta  in 
tbat  case.  There  the  tax  title  holder  had 
neglected  to  take  possession  under  the  first 
deed,  and  procured  the  Issuance  of  the  sec* 
ond  In  order  to  avoid'  the  statnte  of  limi- 
tations; and  it  was  held  that,  there  t>eing 
nothing  wrong  with  the  first  deed,  he  could 
not  secure  an  advantage  and  extend  the 
I>erIod  of  limitations  by  procuring  the  exe- 
cution of  an  unnecessary  deed,  which  the 
clerk  had  no  power  to  Issue.  In  the  pres- 
ent case,  no  Qnestlcm  of  limitation  is  In- 
volved. 

In  Hewitt  ft  Ronnds  v.  Storch,  snpra,  it 
was  ruled  In  the  syllabus  that:  "Where  the 
tax  deed  describes  the  premises  as  fully  as 
the  tax  records  authorize,  the  power  of  the 
county  clerk  is  exhausted  on  the  execution 
of  the  deed  containing  such  description,  if  in 
other  respects  the  deed  Is  In  correct  and 
statutory  form."  Hewitt  &  Bounds  v.  Storch, 
31  Kan.  488,  2  Pac.  656,  Syl.  par.  2. 

There  would  be  force  in  the  claim  of 
appellant  tbat  his  first  deed,  accompanied, 
as  It  was,  by  possession  for  more  than  five 
years,  gave  him  a  title  unassailable,  were 
it  not  for  the  fact  that  the  only  construction 
of  which  the  statute  is  susceptible  makes 
the  Issuance  of  a  second  deed  have  the  ef- 
fect of  reopening  the  question  of  the  valid- 
ity of  both  deeds  and  of  the  r^larlty  of 
the  tax  proceedings,  unless  the  first  deed 
was  one  which  fully  compiled  with  the 
statute. 

[3]  The  tax  proceedings  were  defective, 
and  the  deed  was  void.  The  proof  showed  a 
variance  In  the  description  of  the  land  as 
it  appeared  on  the  tax  roll  of  1894  and  the 
delinquent  tax  sale  notice.  The  tax  roll 
described  less  than  a  full  quarter  section, 
and  gave  the  number  of  acres;  the  notice 
described  a  full  quarter  section,  without  any 
mention  of  the  acreage.  The  statnte  requires 
that  the  notice  aball  describe  "such  lands 
and  town  lota  as  the  same  are  described  on 
the  tax  roll."  Laws  1876,  c.  34.  |  106;  Qm. 
Stat.  1909,  I  9141.  We  think  the  variance 
In  the  two  descriptions  Is  snfflciMit  to  avoid 
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tbe  deed,  where  the  objection  Is  raised  aa 
In  this  case,  within  two  years  from  Uw  time 
of  recording  tbe  deed. 

Tbe  judgment  most  be  afflrmnd.  All  the 
Jnstloae  concorrlng. 


CENTRAL  LUMBER  GO.  et  aL  t.  ARKAN- 
SAS TALLET  LUMBER  Cat 
(Sapreme  Court  of  Kansas.   De&  8,  1911.) 

(ayOobut  hy  t\9  Court.) 

1.  Saxjeb  (t  418*)— Failubb  to  Dkutxs— Re- 
DVCTiOH  or  Dahaobs  bt  Emu. 

If,  before  the  time  for  deliverr  arrivefl,  tbe 
seller  ootify  the  buyer  that  a  portion  of  tbe 
goods  will  Qot  be  delivered.  It  is  tbe  doty  of  tbe 
bnyer  to  mitigate  damages  by  going  into  tbe 
maitet  and  hnjinc  odker  goods,  if  he  is  able  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Vk.  II  U74-mi;  Dec  Dig.  i  41&*I 

2.  Saub  (J  415*)— PAiLtraa  to  Dklivbb— Ac- 
tion BY  BUTEB— RBDUCTIOIT  OF  DAMAGES. 

In  an  action-  by  the  boyer  for  damages  oc- 
casloned  by  the  sdler's  refnaal  to  deliver,  the 
harden  rests  opon  the  seller  to  show  that,  after 
notice  that  the  contract  wonld  not  be  flUed  and 
before  delivery,  the  buyer  might  have  protected 
himself  from  loss  by  purcbasing  other  goods. 

[Ed.  Note.— For  other  cases,  see  Bales,  Cent. 
Dig.  1 1170;  Dec.  Dig.  |  410.*] 

8.  Saudi  J|  418*)  —  Failubi  io  Dbutkb 
Goooa— Dahagib. 

In  the  absence  of  proof  by  the  seller  of  tbe 
character  just  stated,  tbe  damages  should  be 
assessed  as  of  the  date  wben,.  under  the  contract, 
the  goods  shoi^Id  bare  been  delivered. 

[Ed.  Note.— For  other  cases,  see  Bales.  Dee. 
Dig.  1  4ia*3 

4.  Sales  (|  174*)  —  Delitebt  —  Defauit  ot 

BUTER. 

Under  a  contract  conten4)lat]ng  delivery  in 
several  car  load  lots,  to  be  paid  for  la  part  on 
receipt  of  tbe  invoice  for  each  car,  and  the  bal- 
ance on  receipt  of  the  car,  tbe  seller  is  not 
obliged  to  make  farther  delivery  when  the  buyer 
is  in  default,  which  has  not  been  waived.  In  bis 
payments  for  previous  sbipmeats. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  434;  Dec  Dig.  }  174.*] 

C  BAua  (I  101*)— BxBcissioir— DBrAULT  by 

SELZ.EB. 

If  the  seller  has  been  guilty  of  tbe  first 
breach  of  the  contract,  and  be  himself  in  default, 
which  has  not  been  waived,  he  cannot  claim  the 
rigbt  to  rescind,  because  payments  for  deliveries 
subsequent  to  his  default  have  been  withheld. 

[Ed.  Note.— For  other  cases,  see  Sale»,  Cent, 
Dig.  U  267,  268;  Dee.  Dig.  |  101.*] 

0.  Salbs  (I  418*)  —  Default  or  Seixeb- 

BiORTS  or  Bdyeb. 

If,  in  an  action  for  damages  for  refusal  to 
deliver,  tbe  buyer  elect  to  plead  default  and  re- 
pudiation of  tbe  contract  by  the  seller  on  a 
specified  day.  be  is  iwund  by  bis  pleading.  He 
waives  previous  defaults  on  tbe  part  of  tbe 
seller,  and  the  seller  is  entitled  to  the  benefit  of 
tile  rnle  stated  In  paragraph  4. 

[Ed.  Notc^FoiF  othw  cases,  see  Sales,  Deo. 
Dig.  i  418.*J 

Appeal  frmn  District  Oonrt,  Sedgwick 
Oomi^. 

Action  by  the  Central  Lumber  Company  and 


others  against  the  AriEansas  Yalley  Lnmber 
Company,  Judgment  for  plalntUEB,  and  Oe* 
fendant  appeals.  Affirmed. 

Holmes  &  Yankey,  for  appeUanL  Foulke 
it  Matson,  for  appellees. 

BURCH,  J.  Tbe  plaintiff  sued  the  defend- 
ant for  a  balance  dtie  on  an  open  account  for 
shingles,  and  lumber  sold  and  delivered  to 
the  dtfendant  The  defendant  admitted  the 
correctness  of  the  account,  and  ashed  dam- 
ages for  a  breach  of  the  contract  of  sale, 
relating  to  the  shingles.  The  plaintiff  re- 
covered, and  the  defendant  appeals. 

The  plaintiff  reside  In  tbe  state  of  Wasb- 
ingt^  The  defendant  resides  in  the  city 
of  Wichita,  Kan.  Tbe  contract  was  made  by 
commimlcations,  partly  by  telegraph  and 
partly  by  mail,  In  September,  1D06.  The 
court  interpreted  the  writings,  and  advised 
the  Jury  that  the  contract  called  for  five  car 
loads  of  shingles.  It  may  be  assnmed  that 
this  Interpretatlou  was  correct;  but  as  early 
as  November,  1906,  tbe  plaintiff  took  tbe  po- 
sition that  It  was  not  bonnd  to  deliver  more 
tlian  three  car  loads,  and  has  ever  since  ad- 
hered to  that  view.  No  specific  date  for  de- 
llvety  was  fixed,  but  the  plaintiff  undertook 
to  make  reasonably  prompt  shipment,  pro- 
vided It  conld  obtain  the  cars,  which  were 
then  very  hard  to  secure  on  the  Padflc 
Coast  On  November  7th  the  plaintiff  wrote 
the  defendant  that  it  had  three  car  loads  of 
shingles  at  the  mill  read^  for  shipment,  but 
that  It  might  he  some  time  before  It  could 
get  the  necessary  cars.  Tbe  letter  further 
stated  that  those  were  all  the  shingles  tbe 
plaintiff  wonld  be  able  to  tnmish.  On  De- 
cember 1,  1906,  one  car  load  of  shingles  was 
sblpped,  which  arrived  in  Wichita  on  Jan* 
uary  SI,  1907.  The  Invoice  was  received  by 
tbe  defendant  abont  January  6th,  and  ac- 
cording to  the  contract  It  was  thai  the  de- 
fendants dnty  to  deduct  tbe  trdght  and 
remit  90  per  cent,  of  tlie  price  at  once;  tbe 
balance  (tf  10  per  cent  to  be  paid  when  the 
car  was  received  and  Its  contents  checked 
ont  The  d^endant  made  a  mistake  In  com- 
puting the  freight,  so  that  its  remittance 
for  tbe  advance  payment  tm  thla  car  was 
too  la^  by  $114.^  On  Uarcb  4tb  the 
plaintiff  salt  a  check  to  the  defendant  for 
this  amonnt  to  correct  tbe  error.  On  De- 
cember 12, 1006,  a  second  car  was  forwarded, 
which  reached  Wichita  on  March  27,  1907. 
The  advance  paymmt  was  mad^  hnt  the 
balance  due  after  the  arrival  of  the  car, 
amoonttna  to  937.10,  was  not  paid.  Oti  "ULaj 
21,  1907,  the  plaintiff  wrote  the  defendant 
that  if  it  waa  ever  able  to  secure  another  car 
the  flilrd  car  load  of  shbiglea  which  bad 
beoi  promised  would  be  forwarded,  hot 
stated  that  no  more  wonld  be  shipped.  On 
July  0,  1907,  the  dtfendant  still  beiuff  In  de- 
fault, the  plaintiff  wrote  the  d^endant  de- 
clining to  make  further  delivery,  because 
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tbe  payments  on  former  shipments  were 
withheld.  The  defendant  In  Its  answer  elect- 
ed to  claim  that  the  plaintiff's  default  oc- 
curred through  a  repudiation  of  the  contract 
on  July  9,  1907,  and  prored  its  damages  as 
of  that  date;  the  price  of  shingles  then  hav- 
ing advanced  $1  per  thousand.  Some  evi- 
dence was  also  Introduced  of  tbe  price  In 
May,  1907. 

[4]  The  court  instructed  the  Jury  that  the 
plaintiff  was  not  bound  to  make  further  de- 
livery whUe  the  defendant  was  in  default, 
unless  the  default  had  been  waived,  and  as  a 
natural  consequence  the  defendant's  claim 
for  damaf^es  was  disallowed  by  the  jury. 
The  principle  of  law  stated  In  the  Instruc- 
tions is  sound.  Stage  Co.  v.  Peck,  17  Kan. 
271;  Bennett  t.  Taylor,  72  Kan.  698,  84  Pac. 
533;  BaUey  t.  Gas  Co.,  82  Kan.  746.  109 
Pac.  411. 

[5]  The  defendant  contends,  however,  that 
because  the  plaintiff  had  declined,  as  early 
as  November  7,  1906,  to  ship  more  than  three 
cars,  and  because  more  time  was  taken  to 
ship  even  the  two  cars  which  were  delivered 
than  tbe  contract  allowed,  the  plaintiff  Itself 
was  in  default,  and  consegaently  was  not  en- 
titled to  the  bmeflt  of  the  mie  stated  in  the 
instruction.  Tbe  principle  of  law  which  fnr- 
nlsbes  the  basis  for  this  contention  is  also 
sound.  "It  Is  generally  true  that  the  party 
who  is  guilty  of  tbe  first  breach  of  a  con- 
tract can  neither  found  a  right  of  action  up- 
on such  contract,  nor  make  it  the  basis  of 
defense  to  an  otherwise  Just  claim."  Stage 
Co.  v.  Peck,  17  Kan.  271.  See,  also,  Rich- 
ardson V.  Swartzel,  70  Kan.  773,  79  Pac. 
660;  Falrchlld,  etc.,  Co.  v.  Southern,  etc., 
Co.,  168  Gal.  264,  110  Pac.  9S1;  Hull  Coal 
&  Coke  Co.  V.  Empire  Coal  &  Coke  Co., 
113  Fed.  256,  51  C.  C.  A,  213.  The  principle 
Is  stated  in  35  Cyc.  133,  as  follows:  "When 
payment  of  the  price  is  to  be  made  In  ad- 
vance of  or  concurrent  with  delivery,  It  Is  of 
the  essence  of  the  contract,  and  a  failure  to 
pay  Is  such  a  breach  of  the  contract  as  will 
Justify  a  rescission,  and  this  is  true,  al- 
though the  amount  withheld  Is  small.  But 
tbe  seller  himself  must  not  be  In  default" 

[1,2]  Tbe  defendant,  however,  deprived  it- 
self of  the  boiefit  of  this  rule  by  its  answer, 
In  which  it  alleged,  and  repeated  In  the 
most  positive  terms,  that  the  plaintiff's  de- 
fault occurred  on  July  9,  1907.  This  allega- 
tion was  very  material,  because  it  fixed  tbe 
date  at  which  damt^es  were  provable,  and 
enabled  the  defendant  to  take  advantage  of 
tbe  high  price  of  shingles  at  that  time.  If 
the  defendant  desired  to  stand  at  all  on 
the  notification  at  November,  1906,  that  tbe 
contract  would  not  be  fulfilled  the  du^  rest- 
ed upon  It  to  mitigate  damages  by  then  go- 
ing into  tbe  market  and  buying  shingles.  If 
it  were  able  to  do  so.  In  that  event,  tbe 
plaintiff  might  have  shown  that  the  defend- 
ant could  have  supplied  its  needs  at  prices 


much  below  those  prevailing  the  next  July, 
and,  in  the  absence  of  such  proof,  damages 
were  still  assessable,  not  as  of  July  1,  1907, 
but  as  of  the  true  date  when,  under  tbe 
contract,  the  shingles  were  to  be  delivered. 

[3]  In  the  case  of  Mercantile  Co.  v.  Lnsk, 
46  Kan.  182,  25  Pac.  646,  the  syllabus  reads 
as  follows:  "In  an  action  by  the  buyer 
against  the  seller  for  breach  of  contract  for 
the  delivery  of  com,  the  measure  of  damages 
is,  as  a  general  rule,  tbe  market  value  of  the 
com  at  the  time  and  place  of  delivery,  less 
the  contract  price.  In  such  case,  when  the, 
seller,  after  his  contract  of  sale  is  made, 
notifies  the  buyer  that  he  will  not  fill  the 
contract,  held  that,  in  tbe  absence  of  any 
evidence  on  the  part  of  the  defaulting  sell- 
er that  the  buyer,  after  notice  that  the  seller 
would  not  fill  the  contract,  and  before  date 
of  delivery,  could  have  purchased  com  in 
the  market  of  the  place  of  delivery  upon 
such  terms  as  to  have  mitigated  his  loss, 
tbe  measure  of  damages  remains  the  same." 

[6]  The  case  made  by  tbe  pleadings,  there- 
fore, Is  entirely  different  from  what  it  would 
have  been  If  the  defendant  bad  not  chosen 
to  ignore  the  letter  of  November  7,  J.006,  and 
tbe  contract  date  of  delivery;  and  manifest- 
ly the  defendant  cannot  make  use  of  those 
dates  for  the  purpose  of  putting  the  plaintiff 
In  default,  and  then  choose  a  much  later 
date  for  the  purpose  of  assessing  damages. 
No  application  was  made  to  amend  the 
pleadings,  or  for  instructions  based  upon 
the  evidence,  both  within  and  without  tbe 
Issues,  or  for  release  in  any  other  way  from 
the  allegations  of  the  answer.  Therefore 
tbe  defendant  is  remediless  here. 

The  claim  is  made  that  the  defendant  was 
not  In  default  on  the  second  car  load  of  sbin- 
glea,  because  the  plaintiff  had  in  its  posses- 
sion tbe  overpayment  on  the  first  car,  which 
might  have  been  applied  on  the  account 
This  overpayment  was  returned.  taoweTer, 
on  March  4tb,  and  the  second  ear  did  not 
arrive  until  March  27tfa. 

The  judgment  of  the  district  court  is  af- 
firmed.  All  tbe  Justices  ooncnrrlng. 


8DNDORBN  t.  STDTBNS. 
(Supreme  Coart  of  Kansas.   Dee.  9,  IfillJ 

(Si/Uabiu  by  the  Ccmri.} 
1.  As8Am.T  Ann  Battbbt  0  40*)— DAVAins— 

InSUFFICIEIICT. 

In  an  action  for  damages  fbr  assault  and 
battery,  the  testimony  showed  that  tiie  defend- 
ant, without  legal  justification,  stmck  plaintiff 
in  the  face,  causing  some  injury  to  the  nose 
and  profuse  bleeding  therefrom,  fc^lowed  for 
over  two  months  by  pain  and  dogring  up  of 
the  nose.  The  defendant  admitted  the  assault, 
and  Introduced  no  evidence.  The  court  in- 
structed tbe  jury  that  it  tbey  foond  that  tbe 
plaintiff  liad  been  anlawfnlly  assaulted  and 
beaten  they  should  allow  reasonable  compensa- 
tion. Tbe  jury  found  for  the  {daintiff  and  a>- 
seseed  his  damages  at  $1;  60  cents  for  physi- 
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oBl  pain,  and  50  ccnti  for  insult  and  indixnit?. 
Herd,  that  tha  Teidict  ibould  be  aet  aside  for 
inadeqoat?. 

_[Ed.  Note^For  other  cases,  see  Asiaalt  and 
Battexy.  Gent  Dig.  |  65;  Dec.  Dig.  S  40*] 

2.  EviDEWCi:  (I  588*)— WiaaHT  of  Evidence- 
Questions  FOB  J0BT. 

While  the  iary  are  tbe  exdasive  judses  of 
the  credibility  of  the  witnesses,  they  are  not 
authorized  arbitrarily,  or  from  partiality  or 
caprice,  to  disregard  uncontradicted  and  unim- 
peachea  testimony,  or  facts  shown  beyond  ques- 
tion, both  by  testimony  and  by  admission. 

[Ed.  Note.-»For  other  cases,  see  OMdence, 
Gent  Die  {  2437;  Dec  Dig.  {  588.*] 

Uaaon  ai^  Buieh,  JJ.,  diasentinf. 

Appeal  from  DlBtrlct  Court,  Saline  Gonnty. 

Action  by  J.  P.  Snndgren  against  John 
Stevens.  Verdict  for  plalntllC  for  less  than 
the  amount  claimed,  and  he  appeals.  Re- 
versed and  remanded. 

Z.  O.  Mimklu,  for  appellant  Burcb  & 
Lltowlch,  for  apiieUefc 

WEST,  J.  Plaintiff,  Sundgren,  went  to  ace 
his  neighbor,  Stevens,  about  helping  flx  a 
fence  between  their  farms,  which  adjoined. 
Stevens  and  his  son  were  In  the  feed  lot 
It  was  just  at  dusk.  Stevens  daimed  that 
plaintiff  bad  told  him  he  would'  not  stand 
by  some  arrangement  he  had  made,  to  which 
plaintiff  replied  that  he  did  not  do  that— 
that  be  never  backed  out — ^to  which  Stevens 
replied  that  plaintiff  was  calling  him  a  liar 
(wblcb.  plaintiff  denied),  and  Jerked  a  whip 
from  a  buggy,  but  did  not  strike.  Later  In 
the  conversation  plaintiff  again  said  that  be 
always  stood  by  his  arrangements,  when 
Stevens  struck  him  in  the  face,  and  he  fell 
against  a  spring  wagon  or  buggy.  Plaintiff 
sued  for  damages  for  assault  and  battery, 
and  the  defendant  answered,  denying  the  al- 
legations of  the  petition,  but  admitting  that 
be  struck  the  plaintiff  at  the  time  alleged, 
and  claimed  that  plaintiff  had  come  upon  his 
premises  with  Intention  to  provoke  a  quarrel, 
and  was  an  intrude  and  trespasser,  and 
came  for  tbe  purpose  of  disturbing  his  peace, 
and  had  made  repeated  statements  that  de- 
fendant was  falsifying  facts.  The  def^idant 
was  present,  but  did  not  testify  or  offer  any 
evidence. 

The  testimony  of  plaintiff  was  tbat  tbe 
defendant  struck  him  on  the  nose  and  eye, 
bruising  and  breaking  bis  nose  and  cracking 
his  lip;  that  his  lip  was  split  and  he  fell 
against  a  spring  wagon  or  buggy;  that  he 
was  not  angry,  but  spoke  kindly,  and  did  not 
Intend  to  flgfat  or  go  for  that  purpose ;  that 
as  he  rode  away  the  defendant  told  him  If 
he  said  anything  more  about  tbe  matter  he 
would  knock  him  off  bis  horse,  and  "beat 
the  stuffln'  out  of  him" ;  tbat  after  the  blow 
the  defendant  asked  blm  to  go  Into  the  bouse 
and  wash,  which  he  refused  to  do,  the  de- 
fendant stating  that  he  was  sorry  he  had 
hit  him,  but  that  plaintiff  had  aggravated 


him  until  be  did  It;  tbat  It  was  a  straight 
blow,  as  hard  as  the  defendant  could  strike ; 
that  plaintiff  went  home,  and  then  to  the 
justice  of  the  peace,  and  made  complaint; 
that  his  nose  bled  profusely ;  that  he  suffer- 
ed a  great  deal  of  pain  and  clogging  up  of 
the  nose,  and  had  pain  In  his  nose  for  over 
two  months,  and  at  the  time  of  the  trial, 
some  10  months  afterwards,  it  still  pained 
blm  occasionally ;  tbat  after  seeing  the  jus- 
tice plaintiff  came  by  a  store,  where  there 
were  three  or  four  men,  and  where  there 
was  some  conversation  about  the  affair ;  tbat 
be  did  not  wash  tbe  blood  from  his  nose  until 
he  Anally  returned,  after  bis  visit  to  the 
justice  and  stop  at  the  store.  The  doctor 
who  was  consulted  two  days  later  testifled 
tbat  the  nasal  bone  was  broken;  that  there 
was  no  displacement;  that  be  did  not  re* 
member  any  injury  to  the  Up,  but  his  Impres- 
sion was  that  the  eyes  were  still  discolored; 
that  he  noticed  no  bruises  on  the  forehead. 
What  be  saw  was  with  his  bands;  that  be 
examined  the  nose,  and  found  crepitation 
of  the  bone,  thus  detecting  the  fracture ;  that 
no  charge  was  made,  and  no  treatment  given ; 
tbat  he  told  plaintiff  to  be  careful  about 
blowing  bis  nose,  and  not  to  get  any  dis- 
placement and  It  would  be  all  right;  tbat 
tbe  nasal  bones  were  separated,  but  not  dis- 
placed. The  wife  testifled  that  when  plaintiff 
came  home  from  bis  call  on  the  justice  he 
was  covered  with  blood,  his  nose  still  run- 
ning with  blood;  that  there  was  a  bmlse 
over  the  eye;  that  his  eye  was  turned  blue 
on  both  sides  of  his  nose,  and  bis  nose  was 
swollen  up  for  a  day  or  so  "about  three  times 
as  big,"  and  was  bleeding  every  time  be  would 
wipe  It  for  three  days.  He  seemed  kind  of 
weak.  Another  witness  testifled  tbat  be  saw 
the  plaintiff  In  the  evening  at  tbe  store ;  tbat 
his  face  was  bloody;  that  bis  clothes  were 
covered  with  blood,  aud  one  of  his  eyes  look- 
ed as  though  It  were  swollen  some ;  tbat  bli 
Up  was  bleeding,  and  appeared  to  be  cut 

The  defendant  was  fined  $5  by  the  jtistlce 
and  95  loents  costs,  and  he  directed  the  jus- 
tice to  notify  the  plaintiff  that  if  he  ever 
came  upon  tbe  place  he  would  beat  tbe  life 
out  of  him. 

The  court  instructed  the  jury  that  provoca- 
tive words  or  acts,  if  any,  constituted  no 
justification  for  an  assault  and  could  only 
be  considered,  If  at  aU,  In  mitigation  of  puni- 
tive damages,  and  that  If  they  found  that 
tbe  defendant  bad  unlawfully  assaulted  and 
beaten  the  plaintiff  th^  should  allow  rea- 
sonable compensation,  not  exceeding  $600. 
The  jury  returned  a  verdict  for  (1 ;  SO  cents 
for  physical  pain,  and  60  cents  for  Insult  and 
Indignity.  Plaintiff  appeals,  and  clabns  that 
a  new  trial  should  be  granted,  for  the  reason 
that  tbe  jury  violated  the  Instructions  and 
awarded  damages  palpably  inadequate. 

It  Is  suggested  by  tbe  defendant  that  the 
plaintiff  not  only  took  pains  to  exhibit  his 
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alleged  wonitds  and  bli  bloody  oondlUou,  but 
tlut  he  and  bis  wife  to  exaggerated  their 
testimony  that  they  wwe  dlBbelJeved  by  the 
Jury ;'  that  the  aaestlon  of  damages  waa  one 
for  the  jury,  and  oonM  not  be  measored  by 
any  fixed  standard;  and  that  before  a  new 
trial  conid  be  granted  It  should  appear  that 
the  Jury  were  misled  by  mistake,  or  Inflnenc- 
ed  by  prejudice  or  passion.  The  case  of 
Prltchard  t.  Hewitt,  91  Mo.  647,  4  S.  W.  4S7. 
60  Am.  265,  Is  cited  as  an  example  of 
numerous  cases  holding  that  In  actions  of 
this  kind  Inadequacy  of  damages  Is  not  a 
ground  for  a  new  trial,  unless  the  rerdlct  ap-. 
pears  to  have  be^  the  result  of  passton, 
prejudice,  or  partiality.  In  this  decision  by 
the  Supreme  Court  of  Missouri  Is  found  a 
quotation  from  Graham  on  New  Trials,  to 
the  effect  that  the  reason  for  refuslDg  to 
disturb  verdicts  in  cases  of  this  kind  Is  that 
there  Is  no  scale  by  which  the  damages  are 
to  be  graduated  with  certainty ;  that  the  law 
presumes  the  Jury  to  have  done  their  duly; 
and  until  the  result  of  their  deliberation  ap> 
pears  in  a  form  calculated  to  shock  the  un- 
derstanding and  Impress  no  dubious  convic- 
tion of  their  prejudice  and  passion  th^  ver- 
dict win  not  be  disturbed. 

The  plaintiff  Insists  that,  the  assault  being 
admitted  and  the  court  having  Instructed  to 
award  compensation,  a  verdict  for  nominal 
damages  was  a  disobedience  of  the  instruc- 
tion and  contrary  to  the  evidence,  and  cites 
numerous  authorities  In  support  of  his  con- 
tention. Whatever  may  have  been  the  man- 
ner or  appearance  of  the  plaintiff  and  his 
wife  upon  the  stand,  It  was  shown  beyond 
dispute,  in  addition  to  the  admission  of  de- 
fendant, that,  without  legal  justification,  he 
struck  plaintiff  In  the  face,  the  effect  of 
which  at  least  was  to  separate  the  nasal 
bones,  and  to  cause  profuse  bleeding  of  the 
nocie;  to  a  charge  of  assault,  he  pleaded 
guilty.  Whether  the  plaintiff  was  mistaken 
In  his  statement  that  the  blow  was  straight 
from  the  shoulder,  or  whether  he  was  mis- 
taken In  stating  that  the  one  blow  Injured 
his  nose,  split  hia  lip,  and  bruised  his  fore- 
head. It  does  appear  that  bis  Up  was  in- 
jured, and  that  his  eye  was  discolored.  It 
was  held.  In  Lonergan  v.  Small,  81  Kan.  48, 
105  Pac.  27,  25  L.  R.  A.  (N.  S.)  976,  that; 
"An  assault  upon  another  Is  an  Intentional 
Infringement  upon  the  absolute  right  of  per- 
sonal security,  for  which  the  law  gives  a 
right  of  action  against  the  wrongdoer,  in 
which  damages  for  mental  suffering  which 
is  the  proximate  and  natural  result  of  such 
wrong  may  be  awarded,  although  there  was 
no  battery  or  bodily  Injury  Inflicted." 

Whenever  It  is  manifest  that  the  jury  have 
A>uad  against  the  clear  weight  of  the  evi- 
dence, and  that  the  party  asking  for  a  new 
trial  has  not  In  all  probability  had  a  fair 
trial,  nor  received  substantial  justice,  It  Is 
an  imperative  duty  to  set  aside  the  verdict 
and  grant  a  new  trial.  Ck>al  &  Mining  Go. 
T.  Stoop,  06  Kan.  426^  43  Pac.  760.  In  Nofts- 
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ger  T.  Moffett,  6S  Kan.  354,  65  Pac.  670,  the 
evidence  showed  that  the  attorney  suing 
for  compensation  was  entitled  to  a  substan- 
tial recovery,  and  it  was  held  that  the  court 
erred  In  holding  that  he  was  not  entitled  to 
recover  anything.  In  Thompson  t,  Burtls, 
65  B^.  674,  675,  676.  70  Pac.  604,  evldmce 
was  offered  as  to  the  extent  and  value  of 
the  legal  services  for  which  compensation 
was  sought,  which  was  not  contradicted  or 
Impeached,  and  which  showed  a  r^ht  to 
recover  a  substantial  amount,  If  anything. 
The  jury  awarded  the  nominal  sum  of  fl, 
ond  this  was  held  to  Involve  an  Inconsistei- 
cy,  and  not  to  l>e  sustained  by  the  testi- 
mony. In  the  opinion,  Chief  Justice  John- 
ston said:  "The  Jury,  It  Is  true,  was  not 
obliged  to  accept  as  conclusive  the  opinions 
of  experts  as  to  the  value  of  legal  service 
but  they  could  not  overlook  competent  tes- 
tlmmiy  that  was  nnimpeached."  "In  some 
way  the  jury  were  warped  from  the  direct 
line  of  duty,  and,  instead  of  awarding  a 
substantial  sum,  gave  the  mere  nominal 
amount  of  one  dollar.    This  was  error.** 

In  Harrod  v.  Latham,  77  Kan.  466,  95  Pac. 
11,  a  verdict  was  directed  for  the  plaintiff. 
Evidence  of  certain  facts  was  uncontradlct> 
ed,  but  It  was  there  said  that  the  facts 
sought  to  be  proven  by  such  evidence  were 
in  Issue.  "When,  therefore,  ^ere  is  no  dis- 
pute as  to  the  ultimate  facts  xipon  which 
the  right  of  recovery  depends,  the  court 
may  direct  a  verdict"  It  was,  however, 
further  said:  "Whenever  the  testimony  must 
be  weighed  and  conclusions  deduced  there- 
from, the  Jury  alone  must  take  the  deduc- 
tions in  th^  first  instance."  And  the  direct- 
ing of  the  verdict  was  held  to  be  erroneous. 

In  Sahndon  v.  Morrell,  78  Kan.  53,  95  Pac 
it  was  held  that  a  Judgment  would 
not  be  reversed  for  the  reason  only  that 
the  evidence  "might  seem  to  Justify"  the  re- 
covery of  a  larger  sum.  That  was  an  action 
for  damages  for  assault  and  battery,  In 
which  only  |16  was  awarded.  It  was  held 
that  if ,  as  a  qnestlon  of  law,  all  the  undis- 
puted testimony  of  the  witnesses  was  to  be 
taken  as  true  the  plaintiff  was  entitled  to 
a  larger  verdict,  but  that  It  was  the  province 
of  the  jury  to  determine,  in  the  first  Instance, 
the  credibility  of  the  witnesses,  and  what 
their  testimony  proved,  though  they  w^ 
not  contradicted;  and  that  the  Judgment 
would  not  he  reversed,  because  the  evidence 
would  seem  to  justify  a  larger  verdict  But 
no  such  admission  and  no  such  Instruction 
as  those  now  under  consideration  were  dla- 
cussed  in  the  opinion.  In  Heineken  v.  Ben- 
ton Township,  S4  Kan.  881,  116  Pac.  592,  it 
was  h^d  that  the  verdict  could  not  be  set 
aside  for  Inadequacy,  not  being  for  nominal 
damages,  not  inconsistent  with  the  factSr 
and  not  showing  passion  or  pr^udlce. 

In  Miller  v.  Miller,  81  Kan.  S97,  398,  106 
Pac  544,  645,  an  action  to  recover  the  value 
of  personal  servicee,  it  was  not  disputed  that 
servicea  of  snbstantial  valoe  were  toidered; 
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but  it  was  claimed  that  tliey  wore  to  be  gra- 
tuttOQS,  wblch  was  disputed.  The  Jury  found 
for  plBlntlfT,  aaseesing  liis  damages  as  $1.  Tbe 
Terdict  was  set  aside,  on  the  ground  that  the 
recovery  was  too  small.  In  the  opinion  it 
was  said:  "By  finding  for  the  plaintiff,  the 
jury  determined  the  Issue  in  his  favor,  and 
it  only  remained  to  award  reasonable  com- 
pensation. This  is  not  a  case  for  nominal 
damages,  sQch  as  are  allowed  for  the  breach 
of  a  legal  doty  which  has  caused  no  materi- 
al loss.  Such  an  award  is  permissible.  In  a 
proper  cas^  to  vindicate  a  right  where  dam- 
ages are  possible,  but  have  not  been  suf- 
fered." 

In  Bressler  v.  McVey,  82  Kan.  S41,  843, 
108  Pac.  97,  98,  there  was  no  dispute  that 
the  plaintiff  was  entitled  to  the  amount 
claimed,  if  entitled  to  recovery  at  all.  The 
Jury  found  tn  his  favor,  awarding  one-half 
the  amount  claimed.  It  was  held  that  such 
verdict  should  be  set  aside  at  the  instance  of 
either  party.  In  the  opinion  Ur.  Justice  Ua- 
son  said:  "The  Jury  were  called  upon  to 
determine  which  condition  existed,  but  in- 
stead  of  doing  so  they  assumed  to  settle  the 
controversy  by  allowing  one  half  of  tbe 
claim  and  disallowing  the  other  half,  no 
doubt  with  the  idea  that  *8pUttlng  the  dif- 
ference* was  a  fair  method  of  compromising 
the  dispute.  But  in  this  they  mistook  their 
function." 

In  Jackson  t.  Humboldt,  84  Kan.  445.  118 
Pac.  1047,  an  action  to  recover  for  assault 
and  battery,  the  evidence  tended  to  show 
that  the  plaintiff  had  been  grievously 
wounded,  bla  t&ce  disflgured,  his  sight  per- 
mah^tly  Impaired,  and  that  he  had  suffered 
great  pain,  lost  considerable  time,  and  In- 
curred material  expense.  The  Jury  found  in 
his  favor,  asseeslng  his  damages  at  |1.  This 
was  held  to  be  erroneous,  and  that  a  new 
trial  should  have  been  ordered. 
.  The  fact  that  the  provision  of  the  former 
Code,  forbidding  a  new  trial  for  smallness 
of  damages,  was  omitted  from  the  present 
Civil  Code  is  an  indication  that  ,  the  Legis- 
lature de^ed  Inadequacy  a  proper  ground 
for  a  new  trial;  it  having  been  said  In  Rail- 
way Co.  T.  O'NeUl,  68  Kan.  253,  74  Pac.  1107, 
that:  "The  rule  may  be  hard,  and  in  some 
cases  may  be  productive  of  injustice,  but 
that  Is  a  consideration  to  be  addressed  to 
tbe  lawmakers,  and  not  to  the  Interpreters." 

In  Miller  v.  Delaware,  L.  &  W.  R.  Co.,  68 
N.  J.  Law,  428.  33  Atl.  960.  a  woman  sued 
for  damages,  caused  by  the  company's  neg- 
lect to  provide  a  bench  for  her  to  alight  on. 
There  was  considerable  evidence  showing  the 
serious  character  of  the  hurt,  and  that  it 
was  painful  and  chronic,  and  there  was  no 
evidence  to  the  contrary.  The  Jury  render- 
ed a  verdict  tor  six  cents,  and  the  Supmne 
Court  of  New  Jersey  said :  "This  result  of 
the  trial  In  this  case  cannot  be  explained  on 
any  ground  that  will  harmonize  it  with  Jus- 
tice or  with  common  sense." 

In  ipeaklog  of  a  vardlct  tesnltliig  from 


passion,  prejudice,  or  partiality,  or  a  mis- 
take or  failure  to  take  Into  conslderdtlon  tbe 
proper  elements  of  damage,  it  was  said,  in 
McDonald  v.  Walter,  40  N.  T.  661 :  "But, 
when  the  case  does  plainly  show  such  a  re- 
sult. Justice  as  plainly  forbids  that  the  plain- 
tiff should  be  denied  what  la  his  due,  as 
that  the  defendant  should  pay  what  he  ought 
not  to  be  charged."  In  Tathwell  v.  City  of 
Cedar  Rapids,  122  Iowa,  60,  97  N.  W.  98,  the 
Supreme  Court  of  Iowa  held  that,  the  un- 
Impeached  testimony  of  the  plaintiff  having 
shown  him  entitled  to  a  much  greater  sum 
than  that  awarded  by  the  Jury,  the  trial  court 
rightfully  set  the  verdict  aside  because  in- 
adequate under  the  evidence.  In  Leavltt  t. 
Dow,  106  Me.  60,  63,  72  Atl.  735.  736  (134 
Am.  St  Rep.  534),  it  was  said:  "And  it  is 
now  held,  both  In  England  and  lu  courts  of 
the  United  States,  that  no  reason  can  be  giv- 
en for  setting  aside  verdicts  because  of  ex- 
cessive damages  which  does  not  apply  to 
setting  them  aside  for  inadequacy  of  dam- 
ages." 

It  was  held  by  the  Supreme  Court  of  New 
York,  In  Lewis  v.  New  York  City  Ry.  Co.,  50 
Misc.  Rep.  636,  99  N.  Y.  Supp.  462 :  "The  pos- 
itive testimony  of  an  unlmpeached,  uncon- 
tradicted witness  cannot  be  disregarded  by 
a  court  or  a  Jury  arbltarlly  or  capriciously. 
*  *  *  The  rights  of  the  people  would  have 
no  safeguard,  and  the  courts  of  Justice  would 
afford  no  forum  for  the  redress  of  wrongs,  If 
tbe  unlmpeached  and  uncontradicted  testi- 
mony of  a  witness  can  be  overthrown  with- 
out reason." 

In  Newton  v.  Pope,  1  Cow.  (N.  T.)  109, 110, 
it  was  said:  "But  there  is  no  difficulty  In 
saying  that  where  (as  In  this  case)  the  wit- 
ness Is  unlmpeached,  the  facts  sworn  to  by 
him,  uncontradicted,  either  directly  or  in- 
directly, by  other  witnesses,  and  there  is  no 
Intrinsic  improbability  In  the  relation  given 
by  him,  neither  a  court  nor  Jury  can.  in  the 
exercise  of  a  sound  discretion,  disregard  his 
testimony.  It  is  no  less  the  duty  of  a  court 
than  Jury  to  decide  according  to  evidence. 
But  it  is  mockery  to  talk  of  evidence,  if  it 
Is  discretionary  with  the  tribunal  to  which 
it  is  addressed  to  disregard  It,  upon  the 
vague  suggestion,  unsupported  by  proof,  of 
the  bias  of  the  witness." 

In  Llonberger  v.  Fohlman,  16  Mo.  App. 
392,  888,  it  was  said  by  Judge  Thompson: 
"But,  after  mature  deliberation,  we  are  of 
opinion  that  the  correct  rule  is  that  where 
the  testimony  offered  In  support  of  Uie  alle- 
gations of  the  party  who  sustains  the  bur- 
den of  proof  is,  if  believed,  sufficient  to  make 
out  his  case,  and  is  clear,  conslstfflit  with  it- 
self, delivered  by  an  unlmpeached  witness, 
and  no  circunutance  Is  developed  tending  to 
cast  suspicion  upon  It  and  no  substantial 
countervailing  evidence  is  ottenA  by  the 
other  party,  If  the  Jury  nevertbelesa  disre- 
gard It  and  return  a  verdict  against  lt>  It 
will  be  the  duty  of  the  trial  court  aa  a  mo- 
tion for  a  new  trial,  and  of  an  appellate 
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coart  on  appeal  or  error,  tQ  set  It  Aside  as 
being  the  resnlt  of  a  msDlfest  mistake." 

The  Supreme  Court  of  Wisconsin,  In  Eng- 
mann  v.  Estate  of  John  Immel,  Deceased, 
SO  Wis.  262,  18  N.  W.  183,  said:  "The  Jury 
might  as  well  In  their  arbitrary  and  sov- 
ereign pleasure  render  a  verdict  without 
evidence  as  against  evidence."  Lord  Stow- 
ell.  In  sawes  v.  E3wes,  4  Eng.  Ecc.  401, 
thus  states  the  matter:  "If  witnesses  come 
unlmpeached  In  point  of  general  Integrity, 
If  they  depose  with  characters  of  fairness  in 
their  parUcular  narrations,  the  facts  most 
be  received,  or  there  Is  an  end  of  all  Judi- 
cial Inquiry."  See,  also,  Hughey  t.  Sul- 
livan (C.  C.)  80  Fed,  72;  Barrette  v.  Carr 
et  al.,  75  VL  425,  53  Atl.  93;  Ford  v.  Min- 
neapolis &  St  L.  R.  Co.,  98  Minn.  96,  107  N. 
W.  817,  8  A.  &  E.  Ann.  Cas.  908»  and  note; 
Brown  V.  Peterson,  26  App.  Cas.  (D.  C.)  859, 
4  A.  &  E.  Ann.  Cas.  980. 

[2]  The  rule,  founded  upon  justice  and 
reason,  and  supported  by  the  weight  of  au- 
thority. Is  that  In  cases  of  this  kind,  if  the 
verdict  Is  so  inadequate  as  clearly  to  Indi- 
cate partiality,  passion,  or  prejudice  on  the 
part  of  the  Jury,  or  failure  to  heed  the  evi- 
dence and  facts  actually  shown.  It  should 
be  set  aside;  that,  while  the  Jury  are  the 
exclusive  Judges  In  the  first  Instance  of  the 
weight  of  the  evidence  and  the  credibility 
of  the  witness,  this  means  that  they  are  In 
fact  Judges  thereof,  acting  with  reason  and 
fairness,  and  not  from  partiality  or  caprice, 
or  arbitrarily. 

[1]  With  the  facts  before  them  that  be- 
yond any  question  of  doubt  the  assault  was 
made  without  legal  Justification,  tliat  It  was 
of  sufficient  violence  to  cause  profuse  bleed- 
ing at  the  nose  and  a  separation  of  the 
nasal  bones,  and  with  the  direction  by  the 
court  to  return  such  a  verdict  as  would 
amount  to  compensation,  the  conclusion 
seems  inevitable  that  the  Jury,  either  from 
partiality  or  caprice,  or  from  failure  to 
obey  the  Instruction  of  the  court,  returned 
a  verdict,  not  for  compensatory,  but  for 
nominal  damages.  Men  are  to  be  commend- 
ed for  seeking  legal  redress  in  court,  In- 
stead of  taking  vengeance  Into  their  own 
hands.  Common  sense  and  the  common  In- 
stincts of  humanity  revolt  at  the  notion 
that  for  the  physical  pain  and  humiliation 
caused  by  the  assault,  (1 — 50  cents  for  each 
— could  be  otherwise  than  farcical. 

The  Judgment  of  the  trial  court  Is  re- 
versed, akd  the  cause  remanded,  with  di- 
rectlons  to  grant  a  new  trial. 

JOHNSTON,  C.  J.,  and  SMITH,  POR- 
TE}R,  and  BEINSON,  JJ.,  concurring. 

MASON.  J.  (dissenting).  The  petition  al- 
lied that  the  defendaat  struck  the  plain- 
tiff, and  thereby  Inflicted  certain  specified 
injuries.  The  answer  contained  a  general 
denial,  admitting  the  striking,  thereby,  as 
it  seaiOB  to  me^  denying  that  th»  plaintiff 


had  received  any  substantial  Injury,  and 

placing  upon  him  the  burden  of  vroot  In 
that  regard.  If  be  had  offered  no  eridaice^ 
he  would  have  been  entitled  to  a  verdict  for 
nominal  damages  for  the  Ikraslini  of  his  le- 
gal right,  but  to  nothing  more.  The  Jory  ob- 
viously disbelieved  his  entire  evidence  as 
to  the  extent  of  his  injury,  and  rendered 
the  only  verdict  conformable  with  that  be- 
lief. The  trial  court  approved  the  verdict. 
The  rule  is  that  tbla  court  will  not  set  aside 
a  verdict,  merely  because  it  la  lo  conflict 
with  oral  testimony  which  no  witness  con- 
tradicted. The  decision  seemB  to  proceed 
upon  the  theory  that  the  facts  were  as  tes- 
tified to  by  the  plalntUTs  wltnessea,  and 
that  the  defendant  had  admitted  as  ranch, 
I  think  the  defendant  admitted  notliiDV  be- 
yond a  technical  assault,  and  Ukat  It  was 
the  province  of  the  Jury  to  say  whether  any- 
thing more  was  committed. 

BURCH,  J.  (dissenting).  There  Is  nothing 
about  which  the  plaintiff  was  more  positive 
than  that  all  bis  claimed  injuries  proceeded 
from  one  straight  blow.  He  described  it  in 
words  several  times,  always  the  same,  and  he 
described  It,  as  the  record  shows,  by  an  in- 
dicating gesture.  If,  however,  that  were  true, 
the  claimed  results  were  incredible.  The 
opinion  of  the  court  recognizes  this  difficulty, 
and  recognizes  the  necessity  of  eliminating 
some  portions  of  the  plaintiff's  story.  So 
the  opinion  picks  out  what  is  certainly  true, 
and  make  the  palliative  suggestion  as  to  a 
mistake  on  the  part  of  the  plaintiff  as  to 
one  or  other  of  two  incompatible  sets  of  state- 
ments. The  Jury  did  precisely  the  same  kind 
of  work  in  the  exercise  of  what  has  hereto- 
fore been  believed  to  be  Its  proper  function, 
and  the  law  in  such  cases  Is  clearly  as  stated 
by  Mr.  Justice  MASON. 

What  about  damages  for  humiliation?  The 
evidence  Is  open  to  the  Interpretation  that 
the  plaintiff  repeated  and  repeated  statements 
which  the  defendant  regarded  as  an  impeach- 
ment of  his  veracity,  &nd  so  a^ravated  the  de- 
fendant Into  striking  him.  The  def^idant  was 
Immediately  sorry  for  his  act,  and  wanted  to 
do  what  he  could  to  repair  It  The  plaintiff 
had  a  nosebleed,  and  seemed  to  regard  It  as 
a  very  valuable  asset.  He  would  not  wash  at 
the  defendant's  bouse,  or  permit  the  de- 
fendant to  send  some  water  out  to  him  for 
the  purpose,  and  went  home.  He  would  not 
wash  himself  there,  but  carried  his  ensan- 
guined front  to  the  home  of  a  neighbor  living 
north  of  him,  where  he  Inquired  for  the  Justice 
of  the  peace.  After  making  this  exhibition  of 
his  humiliation,  he  went  to  the  Justice  of 
the  peace.  The  plaintiff  lives  a  mile  and  a 
half  north  of  Klpp,  and  the  Justice  lives  west 
and  north  of  Klpp.  Aftor  Initiating  Iiis 
criminal  proceeding,  the  plaintiff  went  to 
Klpp.  Be  said  he  had  no  business  there,  but 
he  went  to  the  store  and  paraded  his  humilia- 
tion there,  meantime  tiavlng  wiped  the  blood 
over  his  face.    Then  he  went  home.  In 
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view  «f  tills  and'othw  peculiar  testlmonr, 
the  jury  doabtlesa  concluded  that  the  plain- 
tiff was  simply  trylQC  to  lay  the  foundation 
for  a  big  lawsuit,  and  that  substantial  dam- 
ages for  genuine  humiliation  of  feelings  were 
not  established. 

Then  what  about  personal  Injuries?  The 
def^idant  was  presoit  In  court,  and  the  Jury 
could  esUmate  his  physical  strength.  The 
plaintiff  said  tlie  defendant  strudt  him  a 
straight  blow  as  hard  as  he  could.  Tet  the 
plaintiff  was  not  knocked  down.  Despite  his 
story  of  cut  Hp,  contused  forehead,  black  eyes, 
and  brokoD  nose,  when  he  went  to  the  doctor 
two  da^  afterward,  visible  traces  of  Injury 
had  snbstantlally,  If  not  entirely,  disappear- 
ed. The  doctor's  only  poBltlve  testimony  was 
this:  "Do  you  recall  what  you  saw?  A.  Yes, 
sir.  Q.  What  did  you  see?  A.  What  I  saw, 
I  saw  with  my  hands."  By  taking  hold  of 
the  nose  a  crepitation  was  perceptible,  Indi- 
cating a  separation  of  the  nasal  cartilage 
from  the  dieek  bone.  The  cartilage  was  not 
cracked,  and  thexe  was  no  dlsplaconent;  no 
treatment  was  necessary;  none  was  given; 
and  no  charge  was  made.  The  doctor  has 
nothing  whatever  to  say  of  «hlblted  pain  or 
discomfort  of  any  kind,  and  the  def^dant 
lost  no  time,  ezc^t  it  be  In  getting  bis  law- 
suits under  way.  The  result  Is  the  d^endant 
was  discredited  by  his  doctor,  as  well  as  In 
other  ways,  and  upon  all  the  evidence  the 
Jury  concluded  that  the  result  of  the  blow 
was  really  inconsequential,  and  not  worthy  of 
more  than  nominal  damages.  Because  the 
Jury,  after  seeing  and  hearing  all  the  wit- 
nesses, inferred  falsification  where  the  court 
infers  mistake,  threw  out  what  It  believed 
to  be  the  product  of  fftlnlflcatlon.  and  exer- 
cised its  Judgment  In  a  matter  respecting 
which  even  the  opinion  of  the  court  vouch- 
safes no  standard  of  measurement,  I  am  not 
willing  to  brand  the  Jury  as  arbitrary,  ca- 
pricious, partial,  etc.,  nor  willing  to  con- 
vict the  trial  Judge,  who,  vrtth  advantages 
which  this  court  does  not  possess,  approved 
the  verdict,  of  sanctioning  a  farce  against 
which  common  sense  revolts. 

In  the  case  of  Helneken  v.  Benton  Town- 
ship, 84  Kan.  881,  116  Pac.  592.  almost  the 
entire  amount  of  the  plaintiff's  claim  of 
$4,fS00  was  for  physical  Injuries,  Impaired 
health,  doctor's  bills,  and  the  cost  of  medi- 
cine. Be  told  how  he,  together  with  his  team 
and  buggy,  went  over  an  embankment,  and 
how  his  head  was  driven  Into  the  sand  In 
the  bottom  of  the  creek.  He  claimed  that 
his  health  failed,  that  he  was  nnder  the 
doctor's  care  for  a  long  time,  and  that  he 
.spent  much  money  In  an  effort  to  restore  his 
health.  Nobody  saw  the  remarkable  occur- 
rence npon  which  he  based  his  claim  for 
these  damages,  and  the  Jury,  disbelieving  his 
story  respecting  it,  allowed  him  nothing. 
The  Jury  did  allow  him  $4S  for  injury  to 
his  buggy  and  |S  for  injury  to  hli  harness. 


Had  these  Items  not  been  Induded,  tiie  case 
would  be  exactly  parallel  In  prlnclplft  to  this 
one. 


STATE  ex  rel.  PAULCONEB,  Co.  Atty.,  v. 
BOARD  OF  COM'RS  OF  COWLEJT 
COUNTY  et  al. 
(Supreme  Coort  of  Kansas.   Dec.  9,  1011.) 

(ByUabiu  by  tk«  Coiurt.} 

CouNTiia  (I  190*)— Taxation— LmiTATiOK— 

"OuBBBNT  Expenses." 

The  limit  of  1.12  mills  for  current  expense 
fixed  by  section  5  of  chapter  245,  Laws  of  1909, 
does  not  apply  to  a  road  levy  of  1  mill  under 
section  33  of  chapter  248.  Laws  of  1911;  the 
maintenance  of  a  road,  designated  a  "county 
road,"  uuder  the  latter  act  not  being  a  part  of 
the  current  expense  of  the  county,  wttoln  the 
meaning  of  the  previous  limiting  act. 

[Ed.  Not&r-For  otiier  cases,  see  Conntis^ 
Dee.  Dig.  i  100.* 

For  other  definldoni.  see  Words  and  Phrases, 
vol.  2,  p.  1792.] 

Appeal  from  District  Court,  Cowl^  CArantar. 

Action  by  the  State,  on  the  rdatlon  of  Ah 
bert  Faulcon«,  County  Attorney,  agahist  the 
Board  of  County  Commlsslwers  of  Cowl^ 
County  and  others.  Ordor  sustaining  donur* 
rer,  and  plaintiff  appeals.  Affirmed. 

Albert  Faulconer,  Co.  Atty.,  John  S.  Daw- 
son, Atty.  Gen.,  and  Hackney  &  Lafferty,  for 
appellant.  Q.  H.  Buckmap.  S.  C.  Bloss,  O. 
W.  Roberts,  F.  L.  Richardson,  C.  W.  Wright. 
J.  MaA  Love,  and  O.  P.  Fuller,  for  appeiHees. 

WEST,  J.  By  section  5  of  chapter  245  of 
the  Laws  of  1909,  Cowley  county,  for  cur- 
rent expenses.  Is  limited  to  a  levy  of  1.12 
mills.  Pursuant  to  the  provisions  of  section 
33  of  chapter  248,  Laws  of  1911,  the  coun- 
ty board  levied  a  l-mlU  road  tax  in  addi- 
tion to  the  levy  for  current  expenses.  This 
suit  was  brought  to  enjoin  the  collection  of 
this  tax,  and  the  plaintiff  taxpayers  assert 
that  the  levy  was  void  and  In  excess  of  the 
limit  flxed  by  section  6  of  the  act  of  1909; 
in  other  words,  that  a  road  tax  la  a  part  of 
the  current  expense  tax,  and  Is  not  one  In 
addition  thereto.  This  Is  the  vital  and  pivot- 
al question  on  which  the  case  turns. 

Chapter  245  contains  31  sections,  the  first 
11  of  which  In  express  terms  limit  the  power 
of  the  county  hoard  to  levy  for  current  ex* 
pense.  Section  12,  however,  fixes  a  specific 
limit  on  the  power  granted  by  section  6086 
of  the  General  Statutes  of  1901,  and  reduce 
the  limit  there  fixed  from  three  mills  to 
one  mlU.  Section  13  reduces  the  limit  fixed 
by  section  60T1  of  the  General  Statutes  of 
1901  from  two  mills  to  four-tenths  of  a  mill. 
The  remaining  sections  cover  other  matters. 
Including  high  schools,  cities,  and  boards  of 
education;  the  latter  clause  of  section  26 
providing:  **And  nothing  in  this  act  shall  be 
construed  to  limit  the  levy  provided  by  any 
special  act  heretofore  passed  for  the  con- 
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etmctlon  of  roads,  and  under  whlcb  any 
connty  Is  now  operating."  It  Is  true  that 
section  12  was  rendered  InoperatlTe  by  tbe 
act  of  1911,  by  repealing  section  6036;  and 
that  section  13  has  referoice  to  roads  estab- 
lished by  Tote  of  the  people  in  certain  conn- 
ties,  and  does  not  apply  to  Cowley  connty. 
It  is  plain,  however,  that  the  act  of  1909  is 
not  confined  to  the  mere  limit  of  levy  for 
county  purposes,  but  In  the  way  Indicated 
expressly  limlta  certain  road  lorlee.  and  in- 
cludes many  other  matters  of  taxation. 

The  act  of  1911  (chapter  248)  relates  to 
roads  and  highways,  and  repeals  many  for- 
mer acts.  It  provides  that  certain  roads 
may  be  designated  by  the  board  of  connty 
commissioners  as  "county  roads,"  which  shall, 
as  "near  as  practicable,"  connect  cities  and 
market  centers,  whether  both  svcb  cities  or 
centers  are  within  the  connty,  or  one  be  wltliln 
and  the  other  without  sncli  county.  All  conn- 
ty and  state  roads  are  required  to  be  main- 
tained at  the  expense  of  the  county;  and  sec- 
tion 18  provides  that  all  roads  desijgnated  as 
county  roads  nnder  tbe  provisions  of  tdiap- 
ter  198  of  the  Laws  of  1009,  and  established 
as  sucb  at  the  time  of  taking  effect  of  chap- 
ter 248,  shall  be  and  remain  connty  roads, 
and  shall  be  maintained  under  the  provisions 
of  the  later  act  Chapter  198,  here  re- 
ferred to,  authorized  the  connty  engineer  to 
classify  certain  roads  as  county  roads.  It 
does  not  appear,  however,  that  any  road 
was  thus  classified  in  Cowley  county  under 
that  act.  Section  27  of  chapter  248  pro- 
vides, among  other  things,  that  the  county 
engineer  shall  have  general  supervision  of 
all  the  county  roads  and  bridge  work  In  the 
county  under  the  authority  of  the  board  of 
county  commissioners;  and  section  30  au- 
thorizes the  engineer  and  the  board  of  coun- 
ty commissioners  to  direct  where  road  work 
shall  be  done  on  state  and  county  roads. 
Section  81  authorizes  the  engineer,  with  the 
approval  of  the  board,  to  determine  what 
county  roads  shall  be  dragsed,  and  to  ar- 
ranRe  for  their  drag^ng  upon  sucb  terms 
riR  the  board  and  engineer  may  direct.  Sec- 
tion 32  provides  that  the  taxes  assessed  for 
construction  and  maintenance  of  public  roads 
and  highways  shall  be  paid  In  cash,  and  col- 
lected as  provided  for  In  relation  to  other 
taxes;  and  that  the  treasurer  shall  pay  the 
proportion  to  be  used  upon  township  roads 
or  city  streets  to  the  treasurer  of  the  town- 
ship or  the  city  from  which  such  taxes  are 
collected. 

Section  33  provides  that  the  connty  com- 
missioners may,  at  the  time  prescribed  for 
levying  county  taxes,  "levy  a  road  tax  for 
county  and  state  roads  and  bridges  of  not 
more  than  one  mill  on  the  dollar  on  all  tax- 
able property  in  their  respective  counties 
and  the  same  shall  be  collected  as  are  other 
taxes,  and  when  collected  shall  be  expended 
upon  the  building,  repairing,  maintenance 
and  Improvemoit  of  the  state  and  county 
roads  of  such  county  by  and  under  tiie  di- 


rection of  the  connty  eonuntsslonerB  and  tiie 
approval  of  the  ootm^  enfflnaeri  iKovlded, 
that  if  a  majority  of  the  dectors  voting  at 
an  election  called  fbr  that  pnrpooe  In  snch 
county,  shall  vote  to  Increase  the  tax  levy 
herein,  such  board  of  county  oommiaslonara 
shall  levy  a  tax  for  road  mupoass  not  to  ex' 
ceed  three  mlUa  for  such  road  purposes;  pro- 
vided that  the  board  of  conn^  commission- 
ers shall,  within  tlte  limit  iwescrihed  of  one 
mUl  on  the  dollar,  keep  all  state  and  county 
roads  within  their  respective  oonntiea  in 
first  class  condition." 

Section  68  hi  that  no  provlsitm  of  the  act 
shall  be  construed  to  repeal  or  smtersede  any 
special  act  now  In  force  in  any  county. 

An  Inspection  of  this  statute  carries  tbe 
omviction  that  It  Is  a  new  departnre  as  to 
tbe  matter  of  toads  and  highways,  and 
dianges  the  old  system  ta  connty  nada,  at 
the  expense  of  the  local  municipalities,  to 
one  by  which  certain  roods  designated  by 
the  county  board  as  state  or  county  roads  avs 
to  be  maintained  at  the  rapense  of  the  coun- 
ty—a conditlim  which  did  not  esiat  i^wiou 
to  the  enactment  of  this  statute.  Hanlfest- 
ly  one  object  sought  to  be  accomplished  Is 
tbe  betterment  of  roads  leading  across  oooSp 
ties,  which  may  apparoitly  be  designated 
and  provided  for  by  the  board  one  at  a  ttme^ 
as  in  this  cue,  or  more  Uian  tme  at  a  tinier 
in  the  discretion  of  the  county  oommisoton- 
ers.  In  a  county  of  the  rise  and  importance 
of  Cowley,  if  the  levy  for  current  expense 
of  1.12  mUls  may,  as  claimed  by  the  plains 
tiffs,  rightfully  include  1  mill  for  road  pur- 
poses, then  for  all  other  general  expenses  of 
tbe  county  .12  of  a  mUl  would  be  the  limit, 
and  we  hesitate  to  impute  to  the  Legldature 
a  design  thus  to  restrict  the  levy  for  cur- 
rent expense  In  such  a  county.  On  the  oth- 
er hand,  It  Is  plain  that  the  levy  for  county 
road  purposes  cannot,  without  a  vote  of  the 
people,  exceed  1  mill  whether  one  road  or 
many  roads  are  to  be  maintained  at  the 
county's  expense. 

It  is  true,  as  suggested  by  plalnttflCs,  tiimt 
certain  other  acts  'of  1911  expressly  provide 
that  tbe  taxes  therein  mentioned  may  be 
levied  In  addition  to  those  already  authorised 
by  law,  but  we  cannot  concede  that  theve- 
fore  It  was  the  Intention  of  chapter  248  te 
Include  the  maintenance  of  state  and  conn- 
ty roads  within  the  current  expense  of  the 
connty,  or  that  the  failure  to  expnaa  the 
Intention  that  the  road  levy  should  be  in  ad- 
dition thereto  la  controlUni^  in  view  of  ttie 
general  scheme  of  the  act 

It  Is  suggested  that  repeals  by  Implieattim 
are  not  favored,  and  this  Is  true;  but  a  latv 
enactment  giving  expnss  authority  to  levy 
for  a  given  purpose,  does  not  repeal  by  Im- 
plication a  former  euactmrat,  fixing  a  Umlt. 
unless  It  aroears  clearly  that  the  purpose 
in  each  act  is  the  same  In  sooiie  and  chara^ 
ter;  and  In  ordw  for  this  nile  to  be  aivlica- 
ble  it  must  be  made  to  appear  that  the  rood 
levy  provided  by  diapter  248  Is  circumscribed 
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within  Bame  limits  as  ''conent  npeose" 
contained  In  the  act  of  1909.  In  State  ex 
rel.  T.  0oimt7  of  Marion,  21  Kan.  484,  It 
was  Iield  that  corrent  eqtenses  "todTide  miCb 
charges  and  ezpeaiaee  as  are  Incidental  In 
conducting  the  bnalnesa  of  the  county  goTern- 
ment  for  the  current  year;"  and  tbat  a  tax 
to  build  cotmtr  bnlldbifB  does  not  come  un- 
der that  phrase.  In  Board  of  0<Hn'rB  ot  Oa- 
bome  Coontr  t.  Blake,  25  Kan.  8S7,  It  was 
held  that  a  tax  levied  to  pay  a  Jadgmeot 
i^ftlnat  a  county  waa  a  part  of  the  cnrrent 
expense,  because  the  statute  provided  that 
such  tax  should  be  odlected  **aa  other  coun- 
ty charges."  In  A.,  T.  ft  S.  F.  &  Oo.  t.  WIl- 
belm.  Treasurer,  88  Kan.  206, 209. 6  Pac.  273, 
276.  a  tax  levied  for  the  Bonwrt  of  the  poor 
was  held  to  be  a  current  expense  of  the 
county;  the  court  saying:  Ther^re,  In 
our  oplnlott,  the  'poor  fond'  la  timj/ij  one  of 
the  Itema  which  the  county  board  takes  Into 
consideration  In  tevylng  a  tax  for  county  ex- 
penses, or  for  cnrrent  ezpensea."  It  was 
also  said,  "The  poor  always  ye  have  with 
yon."  and  that  the  upeue  for  the  support  of 
the  poor  la  an  expoue  to  be  figured  every 
year;  In  other  words,  an  expense  of  the  cur- 
rent year;  and  that  the  atatote  permitting 
such  levy  was  adopted  in  1882. 

While  the  anal<^  of  this  opinion  la  at 
first  Uuah  strong,  atUl  a  moment's  refiectlon 
will  show  that  there  the  usual  and  habitual 
burden  and  expense  were  under  considera- 
tion, while  here  a  new  and  iffevlonsly  un- 
known burden  and  eqienae  upon  the  county 
were  provided  for  two  years  after  Oie  enact- 
ment of  the  statute  limiting  the  levy  for 
current  expense.  The  very  fiict  that  the 
amount  expressly  authorised  for  this  pur- 
pose was  almost  equal  to  the  amount  author^ 
Ized  for  current  expeawe  under  the  limit- 
ing statute  prevlouly  enacted  Is  significant 
Suppose  it  be  conceded  that  a  road  tax  is  a 
part  of  the  county  current  expense,  and  mf  h 
poae  the  levy  authorised  had  been  1.12  mUls, 
Instead 'of  1  mlU.  We  would  tiien  have  this 
strange  situation:  The  most  the  board  could 
levy  for  cuirent  expanse,  Including  roads, 
would  be  1J2  mlllB,  but  it  might  levy  this 
rate  for  roads  alone^  under  an  act  which  re- 
quires (section  8S)  that  when  collected  it 
shall  be  expended  ''upon  the  building,  repair- 
ing malntoiance  and  Improvonent  of  the 
state  and  county  roads,"  thereby  leaving 
nothing  at  all  tw  all  other  current  expenses. 

PlalntlflB  also  dte  A.,  T.  ft  8.  F.  R.  Co. 
T.  Com'rs  of  Atchison  Oounty,  47  Kan.  722. 
28  Pac.  999,  whldi  held  that  a  levy  of  a  one 
mill  tax  for  building  county  bridges,  the 
coat  of  which  was  payable  out  of  the  cur- 
rmt  revenue  fund,  was  void,  wliere  the  limit 
toT  county  exposea  had  already  been  reach- 
ed; but  there  the  statute  expressly  provid- 
ed tbat  the  expense  of  buUdlng  a  bridge  cost- 
ing less  than  $200  iriiould  be  paid  out  of  the 
mtmey  in  the  treasury  for  county  expenses, 
and  if  costing  more  than  f200  it  could  not 
be  bnllt  at  all  without  a  vote  of  the  people; 


hence  the  dedslon  sheds  do  light  on  the 

question  at  Issuer 

A.,  T.  ft  S.  F.  B.  Oo.  V.  Woodoo^  Treas- 
urer, 18  Kan.  20,  la  also  referred  to.  It  waa 
there  held  that  the  county  board,  having  lev- 
led  up  to  the  limit  for  current  e^enae, 
could  not  levy  above  the  limit  to  meet  a 
deficiency  of  previous  current  expense;  and 
such  levy  being  void  it  oould  not  be  validat- 
ed by  a  cnr^ve  act 

Howard  V.  Hulbert  68  Kan.  TO8,  708,  66- 
Pac.  1041.  1048  (88  Am.  St  Bep.  267).  re- 
fured  to  by  plaintiffs,  holds  ttiat  a  qiedal 
act  permitting  a  given  county  to  levy 
mills  fbr  cnrrent  upenses  is  repealed  by  a 
general  act  forbidding  the  oraaanlsskmers  of 
any  county  to  levy  more  than  6  mUls;  the 
rule  there  being  dted:  "That  where  two- 
statutes  are  in  any  respect  in  both  la^uage 
and  meaning,  IrreconcllaMy  repugnant  tb». 
provisions  of  the  statute  last  enacted  repeal 
those  of  the  txum,  with  whlidi  they  oon- 
filct" 

Stewart  V.  Town  Oounty,  50  Kan.  568,  668, 
32  Pac.  121, 122,  Involved  a  levy  by  a  city  of 
the  second  class.  The  statute  authorised  but 
10  mills  for  gaaenl  revenue  purposes,  and 
It  was  dedded  that  such  purposes  Included 
expenses  for  water,  dectrlc  light  *nd  firfr 
department  The  levy.  Including  these,  hav- 
ing exceeded  10  mills,  was  held  v<4d  aa  t» 
the  excess.  It  was  farther  held  ttiat  the 
statute  fixing  a  limit  ot  40  mlUs  for  all  pur- 
poses, except  school  taxes,  vested  no  power 
to  levy,  and  that  the  express  authority  to 
levy  10  mills  for  gmeral  purposes  preduded 
the  levy  of  a  greater  rate.  It  was  said: 
"Supplies  of  water,  light  and  for  the  fire  de- 
partment are  among  the  dally  necessities  of 
the  city,  and  naturally  faU  within  the  class 
of  expenses  which  are  to  be  paid  out  of  the 
general  revenue  fund."  We  think  this  oould 
not  be  said  of  a  road,  designated  a  county 
road,  under  the  act  of  1011,  <w  that  the  ex- 
pense of  its  maintenance  could  be  held  to 
have  been  intoided  by  the  »f>T<t<^g  act  of 
1909  two  years  In  advance  of  a  law  provldliv 
tor  such  road  and  such  expense^ 

Our  attention  Is  called  to  sedlona  643  and 
666  of  the  Qenwal  Statutes  of  1009  and  chap-' 
ter  70  of  the  Laws  of  lOlL  Section  643 
was  enacted  In  1867,  and  provided  that  the 
commisslonen  should  determine  what  bridg- 
es should  be  built  and  r^lred  at  the  ex- 
pense of  the  county,  and  what  by  the  road 
district  Sectl<m  666  ma  wacted  in  1879 
and  amended  in  1900  (Laws  1909,  c.  6S),  and 
authorized  the  board  to  make  an  appropria- 
tion, not  exceeding  $4,000,  for  the  building 
or  rfipairlng  of  bridges,  but  that  not  more 
than  20  per  cent  of  the  tax  levy  for  general 
purposes  should  be  used  therefor,  and  pro- 
viding for  a  vote  of  the  people  whm  It  ex- 
ceeded this  sum.  Chapter  70,  referred  to,, 
simply  unends  diapter  648.  by  adding  thwe- 
to  a  provision  touching  counties  having  a 
population  of  less  than  10,000,  and  author- 
Isea  the  board  In  such  counties  to  pay  tor 
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bridges  oat  ot  the  oonnty  expanse  fand. 
This  section,  as  amended,  stUl  remalna  a 
part  of  tbe  same  set  r^erred  to  In  Railway 
Go.  T.  Gom*TS  of  Atchison  County,  47  Kaa. 
722,  28  Paa  080,  already  referred  to. 

It  Is  urged  that  a  bridge  Is  of  necessity  a 
part  of  a  road,  ftnd  Uiat  this  IceMative  an- 
thoritr  to  bnlld  certain  bribes  ont  of  tbe 
^eral  expense  fund  is  an  Indication  that 
a  similar  legisIatlTe  inteatiini  exists  as  to 
roads.  But,  while  In  a  certain  sense  a  bridge 
is  a  part  of  a  road.  It  is  stIU  tme  that  tbe 
Legislature  has  In  varlons  acts  made  pro- 
TlBlon  for  bridges  entirely  separate  from  the 
roads  of  which  they  formed  parts.  Gh^ter 
146  of  the  laws  of  1911  empowers  boards 
and  counties  having  an  assessed  valoatlon  of 
more  than  940,000,000  and  less  than  $50,000,- 
000  to  create  a  oonnty  fund,  to  be  used  in 
tbe  erection  and  building  of  county  bridges, 
whldi  fund  is  to  be  used  for  no  other  pur^ 
pose  wbatera.  Chapter  71'  authorizes  the 
boards  In  counties  of  not  less  than  39,000  nor 
more  than  4S,000  population,-  containing  a 
city  of  certain  class  and  population,  to  lery 
a  bridge  fund  In  addition  to  all  levies  now 
authorized  by  law.  If  bribes  are  to  be 
regarded  as  portions  of  highways,  then  these 
enactments  would  seem  to  Indicate  no  In- 
tention to  confine  the  cost  of  highways  to 
the  eunent  expeaae  fund.  The  dedslons 
cited  from  othw  states  will  be  brtefly  no- 
ticed. 

State  ex  reL  Burgess  t.  Kansas  Olty,  St 
J.  ft  a  B.  B.  Co.,  14B  Ho.  686,  47  S.  W.  600. 
Involred  a  levy  for  road  taxes  In  a  Missouri 
county,  and  the  court  held  that  taxes  levied 
for  road  purposes  were  county  taxes,  and 
so  recognized  by  the  Constitution,  and  the 
limit  therefor  could  not  be  Increased  by  a 
pretended  township  lery  for  the  same  pur- 
pose. In  Webster  t.  Fish,  6  Ner.  190,  It  wu 
held  that  under  the  act  there  In  question 
the  construction  and  repair  of  public  roads 
and  bridges  might  properly  be  considered 
such  a  county  expenditure  as  could  properly 
be  met  by  mon^s  In  the  general  fund. 
There  the  statute  am)earB  to  have  authorized 
tbe  board  to  apportion  an  moneys  ctHuIng 
Into  the  treasury  into  special  funds,  two- 
thirds  of  which  should  go  into  the  general 
county  fund.  It  was  held  that  the  purpose 
of  this  fund,  though  nowhere  defined  by  the 
law  of  Nevada,  might  properly  be  used  for 
the  construction  and  repair  of  public  roads 
and  bridges.  In  Frederick  t.  Northern  Ala- 
bama Ry.  Co..  UO  Ala.  407.  80  South.  426, 
it  was  decided  by  the  Supreme  Court  of  Ala- 
bama that,  the  Constitution  having  limited 
the  levy  for  county  purposes,  the  commls- 
Bioners  could  not  add  a  sum  for  working 
the  public  roads  under  a  st^ute  providing 
therefor.  The  Constitution  limited  the  en- 
tire levy  for  the  year  to  live  mills,  except 
when  authorized  by  law  to  pay  a  debt  for 
certain  purposes,  and  it  was  held  that  by 
a  special  act  the  Legislature  could  not  au- 
thorize this  amount  to  be  exceeded.  In 


State  «x  reL  Hill  r.  Wabttsh  B.  Ok,  lOB  Mo. 
663,  70  S.  W.  132,  tbe  Supreme  Oourt  of 
Missouri  fatid  that  under  the  Oonstitutbu, 
limiting  the  rate  of  taxation  to  40  cents  on 
the  $100.  and  permitting  a  larger  tax  for  cer- 
tain  purposes  on  assent  of  two-thirds  of  tbe 
votws,  the  Legislature  could  not  authorize 
the  circuit  court  to  empower  the  board  to 
increase  this  levy.  In  none  of  these  cases 
do  we  find  any  extended  discussion  or  de- 
cision as  to  the  meaning  of  tlie  phrase 
''current  expenses,"  or  any  similar  expres- 
sion. Ottier  decisions  are  died,  and  we  find 
that  most  of  tiitfn  go  simply  to  the  extent 
of  holding  that  a  constltntlon  or  statntcny 
limit  cannot  be  exceeded.  Ttire^  however, 
will  he  referred  to. 

Grand  Island  ft  W.  0.  B.  Go.  t.  Dawes 
County,  62  Neb.  44.  86  N.  W.  934.  involved  a 
statute  of  Nebraska  which  authorized  a  levy 
of  nine  mills  for  genml  fund  purposes. 
This  tbe  board  levied,  and  then  added  a 
levy  to  meet  outstanding  indebtedness,  which 
was  held  to  be  In  excMs  of  Its  power,  mils 
was  substantially  what  was  decided  in  Os- 
borne County  T.  Blake,  supra.  Vreaumt,  BL 
ft  M.  V.  Ry.  Co.  V.  Pennington  County.  20 
S.  D.  270, 106  N.  W.  029,  decided  that  a  stat- 
ute of  South  Dakota,  providing  tor  a  levy 
to  be  so  manipulated  as  to  evade  the  legis- 
lation and  paymoit  of  the  county's  bonded 
debt,  was  void,  because  it  impaired  the  ob* 
ligation  of  its  contract  There  a  separate 
levy  of  six  mils  for  general  county  purposes 
and  support  of  the  poor  was  authorized,  al- 
so a  levy  of  two  mills  for  county  roads ;  and 
no  question  like  the  one  now  under  oonrider- 
stion  wBB  omsidered  or  decided.  However, 
hi  Combs  et  al.  v.  Letcher  County,  107  Ky. 
370,  64  S.  W.  177,  the  Oourt  of  Appeals  Of 
b.entncky  held  that  a  statute  authorizing 
a  levy  for  "current  and  necessary  expenses^ 
was  not  violated  by  a  levy  to  accumulate  a 
fund  with  whit^  to  pay  for  a  courthouse 
when  erected  In  future,  the  same,  statute 
authorizing  *1i  comfortable  and  couTenloit 
place  for  holding  court  at  the  county  seat," 
In  view  of  the  later  act  which  authorized  a 
levy  *to  erect  and  keep  in  r^lr  necessary 
public  buildings,  secure  a  suffid«it  Jail  and 
a  comfortable  and  conv«iient  place  for  hold- 
ing court  at  the  county  seat"  There  was  no 
limit  In  tbe  Constitution,  except  that  each 
county  should  live  within  Its  hicome  and 
create  no  Indebtedness  in  any  year  beyond 
its  income,  unless  authorized  by  a  vote  of 
the  people.  It  was  said  that  tbe  creation 
of  a  courthouse  fund  by  levies  was,  within 
lawful  limits,  a  "necessary  expense,"  within 
the  meanfxv  of  the  former  act— a  doctrine 
which  has  not  beoi  followed  In  this  state. 

It  was  urged  In  Hill  v.  Johnson  County, 
82  Kan.  818,  820.  100  Pac.  163,  166,  that  the 
limitation  of  three-fourths  of  a  mill  for 
township  purposes  was  violated  by  a  pro- 
vision of  the  tofSt  road  law  (Goi.  Stat  1909, 
I!  7369-7869),  that  one-fourth  of  the  cost 
might  be  paid  by  tbe  township,  and  "raised 
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In  tlie  manner  nmr  provided  by  law  tot 
raising  taxes  for  all  township  purposes." 
Bat  Mr.  Justice  Porter  said:  "Tills  provl- 
^on  refers  to  tlie  method  of  raUdng  the  tax 
for  one-fburth  of  the  cost  of  the  ImproTe- 
ment.  and  does  not  make  the  tax  thus  levied 
■a  tax  for  township  purposes."  Likewise  it 
may  be  saU  that  a  tax  for  the  maintenance 
■of  the  new  creation,  known  as  county  roads. 
iB  not  for  enrrent  expenses. 

After  a  careful  examlnatioa  of  the  stat- 
utes InvolTsd,  we  have  no  hesitatim  In  hold- 
ing  that  the  intention  of  the  Legislature  in 
enacting  diaptw  248  was  tliBt  a  tax  for 
roads,  designated  "county  roads,"  may  be 
provided  for  by  the  board  In  addition  to 
the  tax  tot  cnrrmt  expenses;  that  sndi  road 
tax  was  not  deemed  a  current  upense ;  and 
that  the  levy  was  therefore  valid. 

The  order  snstalnli^  the  demurrer  to  the 
second  amended  petition  is  affirmed.  All  the 
Justices  concurring. 


FULLER  et  al.  v.  HATNES  et  aL 
XSiqwenie  Court  ol  Eaaus.   Dec  9,  Ittll.) 

Appeal  fmn  EHstrtct  Court,  Wilson  County. 

Action  by  Whitfield  Fuller  and  Julia  A. 
Kebrer  B«auurt  Anna  B.  Haynea  and  others. 
Judgment  for  plalntifb,  and  defendants  appeal. 
Affirmed. 

B.  D.  Mikesell,  for  appellants.  Lapham  & 
Brewster,  for  appellees. 

PER  CURIAM.    This  Is  an  action  for  the 

partition  of  land.  The  former  owner,  under 
whom  all  the  parties  claim,  died  intestate, 
leavbiff  a  brother  and  sister  of  the  full  blood, 
two  sisters  and  a  brother  of  the  half  blood, 
■and  a  stepmother,  his  sole  heira  at  law.  It  Is 
insisted  toat  the  district  court  erred  In  hold- 
ing the  rule  of  descent  to  be  as  declared  in 
RosseU  V.  Hallett,  23  Kan.  276,  followed  in 
Tbtb  v.  RoUuboo.  6S  Kan.  53,  74  Pac.  623, 
and  we  are  aslced  to  reconsider  the  subject  and 
adopt  a  different  rule;  hut  the  former  deci- 
sions are  adhered  to. 

Error  ia  also  predicated  upon  the  finding  of 
the  district  court  that  no  parol  agreement  had 
been  made  between  the  parties  for  a  different 
division  of  the  land.  It  was  asserted  by  part 
of  the  beirv  that  such  an  agreement  had  been 
made,  and  by  the  others  that  such  an  agree- 
ment had  not  been  made.  Upon  conflicting  ev- 
idence the  district  court  found  the  issue  against 
the  appellants.  Following  numerous  decisions 
of  this  court,  the  finding  cannot  be  disturbed. 

The  judgment  is  afBrmed. 


CUTLER  et  si.  v.  WASHINGTON  et  al 
(Supreme  Court  of  Kansas.    Dec  9,  1911.) 

Appeal  from  District  Court,  Scott  County. 

Action  by  F.  M.  Cutler  and  others  against 
W.  B.  Washington  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeaL  Affirmed. 

M.  B.  Nicholson  and  W.  J.  Plrtle,  for  ap- 
pellants.   R.  D.  Armstrong,  for  appellees. 

PER  CURIAM.  The  action  was  one  In  eq- 
uity to  cancel  the  |625  note,  the  renewal  note. 


and  die  securities  glTea  In  connection  with 
them.  It  was  so  commenced,  so  tried,  and  so 
determined.  The  jury  was  called  merely  for 
the  purpose  of  advisiog  the  court,  as  the  prac- 
tice in  snch  cases  allows.  The  question  sub- 
mitted went  to  the  heart  of  the  controversy. 
The  jury  was  properly  instructed,  and  the  an- 
swer returned  by  the  jury  and  adopted  by  the 
court  Is  sustained  by  the  law  and  by  the  evi- 
dence. The  defendant  had  a  trial  before  the 
court  u  a  court,  was  not  entitled  to  another 
trial  after  the  special  verdict  came  in,  and 
the  ease  of  Vickers  v.  Buck,  6S  Kan.  97,  68 
Pac  1081,  has  no  application  whatever. 
Jadgment  affirmed. 


DONNELLY  et  aL  v.  CUHNA. 
(Supreme  Court  of  Oregon.   Dec  12,  1911.) 

1.  Waters  akd  Water  Coubsbs  ({  1S2*)— 
Fbiob  Appbopbiation— Evidence. 

In  an  action  to  determine  conflicting  water 
rights,  evidence  Aeld  to  warrant  a  finding  that 
defendant  had  conducted  water  from  the  stream, 
through  a  aloogh,  nrior  to  plalntifrB  appropria- 
tion, and  that  defendant's  right  was  therefore 
prior  to  that  of  plaintiff. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  152.*] 

2.  Watebb  and  Wateb  Cotjbsbs  (1 143*)— Ap- 
pbopbiation—Pbiobitt— Amount. 

The  amount  of  water  that  may  be  taken 
by  a  prior  appropriator  for  irrigation  depends 
on  the  number  of  acres  of  irrigable  land  sus- 
ceptible of  cultivation,  the  degree  of  sterility 
of  the  premises,  the  most  profitable  crops  that 
can  be  raised  by  artificial  application  of  moia- 
tnre,  and  the  quantity  of  water  necessary  to 
produce  the  harvest  by  careful  husbandry. 

[Ed.  Note,— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  1B2 ;  Dec.  Dig.  S 
143.«] 

3.  Watebs  and  Wateb  Cotjbses  (|  1S2*)  — 
Pbiob  Appbopbiation— Amount. 

In  a  suit  to  determine  water  rights,  evi- 
dence held  to  show  that  defendant,  under  a 
prior  appropriation,  was  only  entitled  to  100 
incites  of  water  as  against  plaintiff. 

WEd.  Note.— For  other  cases,  aee  Waters  and 
ater  Courses,  Dec.  Dig.  |  152.*] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty ;  H.  J.  Bean,  Judge. 

Salt  by  Frank  Donnelly  end  another 
against  Joseph  Cuhna.  Judgment  for  de- 
fendant aud  plaintilb  aiq;)eal.  Modified  and 
affirmed. 

This  is  a  suit  to  enjoin  interferoice  with 
the  flow  of  water.  It  Is  alleged  in  the  com- 
plaint, in  effect,  that  the  plaintiffs,  Frank 
Donnelly  and  Wm.  H.  Daughtrey,  own  at 
Echo.  Or.,  a  gristmill,  which  is  operated  by 
water  takaa  from  the  Umatilla  river  and 
conducted  In  a  race  whereby  a  prior  appro- 
priation of  the  water  of  that  stream  was 
made  to  the  extent  of  86  second  feet,  wblcb 
quantity  has  bem  used  In  pn^Uing  the  ma- 
chinery of  the  mill  and  in  Irrigating  about 
60  acres  of  alfalfa  land  lying  under  the  race, 
and  that  the  defendant,  Joseph  Cuhna,  un- 
lawfully diverted  the  water  from  the  river 
above  plaintltCs'  dam  that  deflected  the  wa- 
ter  into  the  race,  thereby  preventing  the  op- 
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ermtlon  of  the  mOL  The  uunrer  denies  tbe 
material  aTeimuta  of  tbe  comidalnt.  and 
alleges  that  defoidanf s  predecesaoiis  In  title 
and  Interest  made  a  prior  approi^latlon  of 
the  water  of  the  rirer,  at  a  place  abOTe 
plalntltta'  dam,  whereby  400  inches,  miner's 
measoremoit,  was  diverted  and  has  been  oon- 
Btantly  used  nnd»  a  claim  of  ri^t  for  more 
than  10  jwn  prior  to  tbe  conmienconeat  of 
this  suit,  adveraely  to  all  persons.  The  re- 
ply pnt  in  issue  tlw  aTorments  ot  new  matter 
In  tbe  answer,  and,  the  cause  having  beoi 
tried,  flndbiga  of  fsct  and  of  law  were  made 
conformable  to  the  aTerments  of  the  answoTt 
except  that  defendant  was  entitled  to  only 
160  Indies  at  the  water  as  a  prior  right,  and, 
a  decree  harlDg  been  given  In  accordance 
therewiUi,  thiB  plalntlfllB  appeal. 

R.  R.  Johnson  (Carey  &  Kerr,  Harrison 
Allen,  B.  R.  Johnson,  and  Frederick  Stelwer, 
on  the  brief),  for  appellants.  J,  H.  Raley 
(Raley  &  Raley,  on  the  brief),  for  respondent. 

MOOBB.  J.  (after  stating  the  fiicta  as 
above).  The  testimony  shows  that  plaintiffs' 
predecessor  hi  title,  J.  H.  Eoontz,  In  1883 
built  a  dam  across  the  Umatilla  river  near 
the  southeast  comer  of  the  8.  W.  U  of  sec- 
tion 22,  in  township  3  N.,  of  range  29  E., 
in  Umatilla  county,  and  dog  a  ditch  part  of 
the  way  and  conatnicted  a  flume  the  remain- 
der of  tbe  distance  of  about  two  miles  north- 
westerly, on  the  east  side  of  the  river,  to 
Echo,  wber^  In  18^  he  built  a  flourmill. 
tbe  motive  power  of  which  was  furnished  by 
vmUit  flowing  in  the  ditch  and  flume.  The 
mill  was  destroyed  1^  flre  in  1889,  bat  was 
rebuilt  the  next  year.  The  United  States 
reiAamatlon  service  occupied  fdr  a  short  pe- 
riod the  line  of  the  mill  race,  but  at  all  otha 
times  since  the  mill  was  originally  built  it 
was  operated,  and  the  land  lying  under  the 
ditch  haa  been  irrigated  when  there  was 
Bufflcient  water  for  that  purpose.  From  Oc- 
tober 1st  of  any  year,  until  July  or  August 
of  the  next  year,  there  Is  an  abundance  of 
water  in  the  river  to  supply  all  reasonable 
demands;  but  between  August  and  October 
of  eadi  year  that  Quantity  diminishes,  and 
contests  ensue  for  the  use  of  water. 

The  title  to  tba  land  owned  by  Ouhna  and 
his  alleged  right  to  appropriate  miter  for 
irrlgatioii  from  tiie  river  at  places  above  the 
plalntUh'  dam  wen  derived  as  follows :  John 
DidEQy  was  the  owner  of  100  acres  of  land 
lying  on  the  west  side  of  the  stream  and 
above  Qie  line  where  the  dam  now  diverting 
water  into  the  mill  race  was  subsequently 
placed,  and  In  1870  he  commenced  near  the 
southeast  comer  of  his  land  to  dig  a  ditch 
from  a  slough,  following  the  foot  of  a  rock 
Uufl,  northwestOTly  across  his  iwemlses,  In 
whidt  undertakii^  he  was  assisted  by  James 
Taylor,  who  extended  the  ditch  to  and  upon 
his  lands,  four  40-acre  tracts  of  which  lie 
west  and  two  40-acre  pieces  are  situate  north 
of  the  line  of  the  Dickey  lands,  and  water 
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was  tJiereby  diverted  and  used  for  Irrigation. 
Dlctey  oonveyed  his  promises  to  Taylor,  who- 
in  1687  dug  a  new  ditch,  oHnmenclng  below 
tbe  old  ditch,  but  above  the  dam  now  owned 
by  plalntUEs,  and  extended  the  conduit  across 
his  lands,  using  the  water  flowing  therein 
for  Irrigation,  and  thweafter  abandtmed  the- 
4dd  ditch.  Taylor  died,  and  his  widow,  hav- 
ing remarried,  conveyed  the  Taylor  and 
Dickey  lands  to  Guhna,  who  continued  to  use 
water  through  the  new  ditch  for  irrigating 
such  pranises, 

Koonti  secured,  from  pwsons  who  owned 
lands  bordering  on  or  through  which  the 
Umatilla  river  flows,  quitclaim  deeds  cmi- 
veying  the  rU^t  to  divert  from  the  natural 
channel  of  that  stream,  between  the  places- 
of  Intake  and  the  termination  of  the  mill 
race,  su<di  ansntl^  of  water  aa  mlg^t  be  nec- 
essary tot  irrigation  along  the  line  of  tlw- 
dltdi  and  flume,  and  also  to  propel  aiv  mlU 
that  he,  or  his  heirs  or  assigns,  mli^t  erect 
at  or  near  Bcha  Taylor,  behig  owner  of 
80  acres  of  riparian  land  situate  b61ow  the 
line  of  the  dam  built  by  Koonts,  granted  to 
the  latter  December  21,  1883,  the  right  to- 
divert  from  such  premises  and  appropriate 
water  by  the  mlU  rao&  At  that  time  It  wiU 
be  remembered  that  Taylor  and  Dickey  haft 
an  old  ditch  that  tapped  a  dou^  on  Um 
west  ^de  of  tbe  river  some  distance  abov» 
the  dam  built  by  Koonts.  fnqrlor's  deed  con- 
veyed only  the  rig^t  to  divert  water  alfecb- 
Ing  his  lands  lying  bdow  the  intake  of  tbe 
mill  »ce,  and  did  not  diminish  his  rl^t  to- 
take  water  by  the  old  ditch  for  irrU^tlon, 
nor  prevent  him  frran  movliii;  his  place  of 
diversion  to  that  of  flie  new  ditch. 

It  iB  maintained  by  plalnttSs'  counsel  that 
the  old  dltdi  referred  to  was  dng  Taylor 
and  Dickey  to  drain  their  lands,  and  that 
no  water  flowing  In  fliet  conduit  had  ever 
beai  used  for  irrigation.  The  fact  thus  as- 
serted to  have  beoi  established  is  deduced 
from  testimony  which  shows  that  leveea 
were  built  Dlck^  and  Ta^lm  to  keep  the 
freshets  caused  melting  snow  from  over- 
flowing tiieir  lands.  Two  sons  of  John- 
Dickey  testified  that  in  1871  their  father  and 
Taylor  built  levees  along  the  slough  to  pro- 
tect the  lands  from  overflow,  but  that  In 
1879  the  old  ditidi  was  dug  through  such- 
embankment. 

[1]  We  think  it  satisfactorily  appears  that 
after  the  suddw  floods  subsided,  and  the- 
river  reached  its  ordinary  stage,  water  waa 
diverted  from  the  slough  by  the  old  ditch 
and  used  for  irrigation ;  the  quantity  being 
annually  increased  as  the  lands  were  leveled 
and  put  in  cultlratlon,  tlie  limit  of  which 
area  has  been  reached  by  Ouhna.  His  dalm 
to  the  use  of  tiie  water  by  the  new  ditch  is 
prior  to  plaintiffs*  aKiropriatlou,  and  there- 
fore superior  to  their  right,  and  the  only 
question  remalnh^  is  the  quanttt^  ot  watw 
to  which  he  Is  reasonably  entitled. 

[2]  The  defendant's  attorn^,  invoking  the 
rule  adopted  in  Ooventon  t.  Seufwt^  28  Or; 
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-648,  82  Pa&  SOS,  that  the  capacity  of  ttae 
-ditch  at  the  amalleat  idace  affords  the  meas- 
ure of  the  right,  Insists  that  the  qoantlty 
of  water  awarded  by  the  decree  was  a  Just 
-distribution.  The  principle  auunmced  In  the 
case  r^erred  to  Is  not  now  controlling,  when 
more  carefol  methods  of  Irrigation  have  been 
-dlscorared,  so  that  water  Is  not  wasted,  and 
a  larger  area  of  land  la  adequately  moistened, 
thereby  promoting  a  greater  and  better  de- 
velopment of  the  eoontry.  The  adaptability 
•of  arid  lands  to  the  growth  of  particular 
crops  by  carefnl  irrigation  famishes  the  test 
of  the  quantity  of  water  rMsonably  neces- 
sary for  that  purpose.  The  number  of  acres 
•of  such  land  that  Is  susceptible  to  cultl- 
Tatlon,  the  degree  of  sterility  of  the  prem- 
ises, the  most  profitable  crops  that  can  be 
raised  by  artificial  application  of  moisture, 
and  the  quantity  of  water  reasonably  neces- 
sary to  produce  ^e  harrest  on  an  acre  by 
careful  husbandry,  are  elements  to  be  con- 
sidered in  determining  the  measure  of  an  ap- 
propriation. 

[3]  Keeping  this  rule  in  Tlew,  the  testi- 
mony will  be  examined  as  to  tiie  area  of 
the  defendant's  cultivable  land  that  can  be 
Irrigated  by  his  ditch.  U  M.  Canfleld,  a 
surveyor,  as  plaintiffs*  witness,  stated  upon 
«ath  that  he  accurately  measured  such  lands, 
to  determine  the  acreage  and  topography  of 
the  premises,  and  from  the  notes  of  such  sur- 
vey and  a  plane  table  sheet  he  made  a  map, 
which  was  received  In  evidence.  He  was  then 
directed  as  follows :  "You  may  take  up  this 
Cuhua  land  section  by  section  in  yonr  own 
way,  and  tell  tbe  court  how  much  alfalfa  land, 
orchard  la'^d,  grain  land.  Irrigated  and  non- 
Irrlgated  land,  you  found  in  making  your  sur- 
vey of  ttae  same."  He  replied:  "Tbe  S.  B.  ^ 
«f  the  S.  E.  U  of  section  21 ;  I  will  say  aU 
ot  this  land  of  Joseph  Cuhna's  Is  In  town- 
ship 3  N.,  range  29  E.  of  the  Willamette  me- 
ridian. In  section  21  there  are  10.46  acres 
grain.  There  is  no  alfalfa  and  no  orchards. 
In  the  8.  W.  ^  of  the  S.  W.  ^.  of  secUon 
22  there  is  .54  acres  of  alfalfa,  no  orchard, 
and  55.6  acres  of  grain;  that  being  all  the 
land  in  22.  In  the  N.  B.  %  of  the  N.  E.  ^ 
of  section  28,  there  Is  2.70  acres  of  alfalfa, 
no  orchard,  and  9.86  acres  of  grain ;  this 
being  all  the  land  in  section  28  that  Is  Irri- 
gated by  the  Joseph  Cubna  ditch  and  land  In 
cultivation.  In  section  27,  the  N.  W.  ^  of 
the  N.  W.  there  Is  32.96  acres,  and  there 
is  2.12  acres  of  orchard,  and  .9  acres  of 
grain,  and  1.29  acres  being  leveled.  In  the 
S.  W.  ^  of  the  N.  W.  ^  of  section  27  there 
is  2.6  acres  of  alfalfa,  no  orchard,  no  grain. 
In  the  N.  BL  ^  of  the  N.  W.  %  of  section 
27  there  la  1.20  acres  of  alfalfa,  2.20  acres 
of  orchard,  and  9.91  acres  being  leveled  at 
this  Ume.  In  the  S.  E.  %  of  the  N.  W.  ^ 
of  section  27  thwe  Is  16.47  acres  in  alfalfa, 
no  orchard,  or  no  grain.  In  the  S.  W.  ^ 
of  the  M.  B.  %  of  section  27  there  Is  72  acres 


of  alfalfa,  no  orchard,  or  no  grain;  -this 
being  all  the  land  that  is  under  the  Joseph 
Cuhna  ditches,  or  that  Is  In  cnltlTatlon." 

It  will  be  observed  that  Canfleld's  testi- 
mony as  takoi  and  reported  by  the  stoiog- 
rapher  makes  him  say,  respecting  tbe  irri- 
gable land  in  the  S.  W.  U  of  the  8.  W.  ^ 
of  section  22 :  "There  is  .64  acres  of  alfalfa, 
no  orchard,  and  55.G  acres  of  grain."  As 
the  area  thus  noted  would  make  a  40-acre 
tract  contain  66.04  acres,  it  is  very  evldoit 
tbe  stenographer  made  a  mistake  In  tbe  deci- 
mal point.  The  sum  of  the  areas  ef  the  li^ 
rlgable  land  on  tbe  various  tracts  as  noted 
Is  164.23  acres.  In  awarding  to  defendant 
160  Inches  of  water,  It  Is  believed  the  trial 
conrt  took  the  area  thus  computed  as  the 
basis  of  the  quantity  reasonably  required  for 
irrigation.  By  moving  the  decimal  point  one 
Int^er  to  the  left,  changes  the  6&J>  acres  to 
6.66,  thereby  reducing  the  Irrigable  land  to 
104.28  acree  as  the  proper  sum  of  tbe  several 
tracta  This  view  Is  confirmed  by  an  exam- 
ination of  the  map  prepared  by  Canfleld  from 
his  measuremenbs  of  tbe  land,  which  shows 
a  very  small  part  of  the  40-acre  tract  re- 
ferred  to  as  susceptible  to  irrigation. 

Predicated  upon  the  award  made  by  the 
court  as  applicable  to  164.23  acres,  the  actual 
area  would  be  entitled  to  101.41  hiches,  and 
we  believe  100  Inches  is  sufficient  properly 
to  irrigate  the  defendant's  land. 

The  determination  of  tbe  lower  court  will 
therefore  be  modified,  and  100  inches  of  wa- 
ter will  be  given  as  the  measure  of  the  de- 
fendant's right;  but  in  all  other  respects 
the  decree  Is  afltoned. 

BEAX,  J.,  took  no  part  at  the  hearing,  or 
in  the  consideration  of  this  cause  on  appieal. 


WILUAM  HANZJDZ  00.  T.  COMBS. 
(Supreme  Court  of  Oregon.   Dee,  12,  1011.) 

1.  Sales  (U  103,  104*)— Contracts— Rescis- 
sion. 

Where  defendant,  contracting  to  deliver  to 
plaintiff  600  bead  of  cattle  of  a  kiod  and  quali- 
ty deccribed,  pretiented  about  600  head  of  cat- 
Ue,  a  portion  of  which  were  not  up  to  the  stand- 
ard of  the  contract,  and  ptalntlS  accepted  only 
225  bead,  defendant  could  not  rescfnd  tbe  con- 
tract and  keep  the  money  advanced  by  plain- 
tiff, without  allowing  a  disposition  to  substan- 
tially comply  with  the  contract  by  produdng 
the  required  nnmbsr  of  cattle  tOr  Inspection  and 
passing. 

[Ed.  Note.— For  other  cases,  see  Sales.  Oeht 
Dig.  H  288-273;  Dec  DiTH  103,  104.*] 

2.  Apnai,  AKn  BteK»  Q  IIW*)— Lav  ram 
Cask. 

All  questions  which  could  have  been  rais- 
ed and  adjudicated  on  appeal  ere  deemed  ad- 
Jndicated,  and  on  a  Bubsequent  trial  a  motion 
for  judgment  on  the  pleadings  cMnes  too  late; 
the  pleadings  being  in  the  same  condition  as 
they  were  on  the  first  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Bmr^^OenL  Dig.  H  4961-4666;  Dec  Dig.  « 
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Ajipeal  from  Circuit  Oonrt,  Grant  Ominty ; 
Geo.  B.  Davis,  Judge. 

Action  by  the  William  Hanley  Company 
against  3.  B.  Combs.  From  a  Jndgnaent  for 
defendant,  plaintiff  appeals.  Beversed,  and 
new  trial  ordered. 

See.  also,  48  Or.  409,  87  Paa  14S. 

M.  D.  Clifford  (Clifford  &  Correll,  on  the 
brief),  for  appellant  A.  A.  Smith  (Cattanach 
&  Wood,  on  the  brief),  for  respondent 

McBRroD,  J.  [11  The  eridotoe  doea  not 
show  or  tend  to  diow  any  abandonment  of 
the  amtract  bs  Hanley,  plaintiff's  agent 
-Combs  was  to  present  to  Hanley  at  Bear  Val- 
ley 000  bead  of  steers  of  the  kind  and  quali- 
ty described  in  the  contract  He  presented 
something  orer  50O  bead,  and  a  portloa  of 
these  confessedly  not  the  proper  age  and 
quality,  and  when  be  and  Hanley  disagreed 
as  to  the  number  that  came  np  to  the  rtand- 
ard  of  the  condract  d^oidant  dedared  the 
contract  res<dnded,  and  proposed  to  keep 
all  the  money  advanced.  Before  defendant 
could  rescind  the  contract  and  keep  the  mon- 
ey advanced,  be  should  have  shown  a  dlfposi- 
tion  to  snbstantlaUy  comply  with  the  con- 
tract and  have  offered  to  comply  by  pro- 
ducing the  required  number  of  cattle  for  in- 
spection and  passing.  He  admits  ttiat  his 
actual  damages  were  less  tban  9000,  and 
yet  daims  that  because  plaintUTB  agent  re- 
fused to  pass  more  than  225  bead  of  the  678 
presented  that  he  la  entitled  to  rescind  the 
contract  and  keep  all  the  money  advanced, 
niere  is  nothing  In  the  evidence  whldi  toids 
to  show  tbat  ^nley  inten^d  to  substantial- 
ly aband(m  the  ccmtract  In  tixt,  he  signified 
a  wUlli^ess  to  take  225  head,  wlilch  he 
claimed  came  up  to  the  contract  standard, 
but  defendant  was  determined  that  he  should 
be  governed  by  the  Judgment  of  hlmsdf  and 
bis  hired  men  as  to  the  quality  of  the  stock. 
Under  the  drcomstanoes,  defendant  could  not 
rescind  the  contract  without  returning  the 
money  advanced. 

[2]  The  motimt  tor  judgmwt  <m  the  plead- 
ings came  too  late  to  avail  plaintiff  any- 
thing. As  to  the  matters  raised  by  the  mo- 
tion, the  pleadings  are  In  the  same  condition 
now  as  tbey  were  on  the  first  appeal,  and  if 
tb^  are  defective  now  they  were  defective 
then.  All  questions  which  could  have  been 
raised  and  adjudicated  on  that  appeal  are 
res  adjudicata.  8  Cyc.  898;  Smith  v.  Seat- 
tle, 20  Wash.  818,  M  Pac.  889;  Smyth  v. 
Neff,  128  lU.  810,  17  N.  B.  702:  Dllworth  T. 
Curts,  130  111.  608,  29  N.  B.  861. 

The  general  prln^tles  of  law  applicable  to 
this  case  are  so  well  settled  in  the  former 
able  opinion  of  Mr.  Justice  Bean  that  it  Is 
unnecessary  to  discuss  this  case  further. 
To  pwmit  the  Judgment  to  stand  would  be 
a  gross  injustice,  and  it  Is  therefore  revers- 
ed, and  a  new  trial  ordered. 
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HBROHANTS*  NAT.  BANK  v.  MeEBOWN 
et  al. 

(Supreme  Court  of  Or^en.   Dc&  1%  1011.) 

1.  Mines  atxd  Mutekals  (i  88*)— Adtebsk 

Claim— FOBFEITUBK— PLKADinO . 

The  feoeral  role  that  forfeiture  as  a  de- 
fetue  must  be  specially  pleaded  does  not  neces- 
sarily obtain  in  a  proceedinc  to  determiae  od- 
Terse  claimB  to  a  minine  location  under  Rev. 
St.  U.  S.  f  2326  (U.  S.  Gonv.  St.  1901,  p. 
1430),  where  the  title  of  eadi  party  is  hi  la- 
sue,  and  neither  can  xeoover  without  proof  of 
title. 

[Ed.  Note.— For  other  cases,  see  Wnes  and 
Minerals,  Cent  Dig.  |  97;  Dee.  Dig.  I  3&*] 

2.  APPXAI.  AHD  EBBOB  n  194*)— OBJBOnOlTB 

Not  Maob  at  Tbial— Ahsweb. 

In  a  suit  to  determine  adverse  dainu  to  a 
mining  location,  plaintiff  could  not  object  for 
the  first  time  on  appeal,  in  the  absence  of  evi- 
dence that  any  work  was  done  subsequent  to 
the  date  specified  and  prior  to  defendants'  lo- 
cation, tbat  the  answer  did  not  charge  a  for- 
feiture for  failure  to  do  assessment  worii  for 
a  certain  year. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error,  Cent.  Dig.  {|  1341-1248  ■  Dec.  Dig.  | 
194     Pleading,l3ent  Dig.  H  1875-1394.1 

8.  Mines  and  Minerals  ^  38*>— Assessment  - 

WoBK— Burden  of  Pboof. 

Where,  in  a  suit  to  settle  adverse  claims, 
defendants  established  that  no  work  had  been 
done  on  the  daim  in  controveray  In  the  year 
1907  prior  to  defendants'  location  which  was 
admitted  by  plaintiff,  the  burden  was  shifted 
to  plaintiff  to  establish  that  work  done  outside 
the  claim  was  Cor  the  benefit  of  such  locaticm. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  101 ;  Dec.  Dig.  i  38.*] 

4.  Minks  and  BfiNEOALs  (I  23*)— AssEssiiaiiT 

WOBK— EMra.0TMBNT  OF  WATCHMAN. 

Whether  tiie  employment  of  a  watchman 
and  the  payment  of  services  as  such  constituted 
annual  assessment  work  on  a  mining  claim  de- 
pends on  the  necessity  of  a  watchman,  and 
wtiether  the  expense  was  sufficient  to  satisfy 
the  required  amount 

[Ed.  Note.— For  other  esses,  see  Mines  and 
Hlnersls,  Cent  Dig.  H  M-«9;  Dee.  Dig.  f 
23.*] 

5.  Mines  anu  Minbbals  (S  23*>— Assessment 

WOKK— SBBVICES  of  WATCnMAN. 

Where,  on  the  termination  of  a  work  of  a 
corporation  on  a  mining  location,  they  leave 
the  superintendent  in  chaise  as  watchman,  the 
corporation  was  not  entitled  to  cha^e  the  lat- 
ttr*  salary  as  superintendent  and  the  value  of 
the  services  of  his  wife  as  cook  and  of  his  son 
as  assessment  work  for  the  ensuiUR  year,  but 
could  at  most  charge  the  value  of  His  services 
as  watchman. 

[Bd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  23.*] 

Appeal  from  Circuit  Court,  Grant  County; 
Qeo.  B.  Davis,  Judge. 

Action  by  the  Merchants'  National  Bank 
against  David  A.  McKeown  and  othCTs. 
Jadgmmt  for  defendanta,  and  plaintiff  ap- 
peals.  Affirmed. 

Wm  H.  Packwood,  Jr.  (John  L.  Rand,  en 
the  brief),  for  appellant  J.  B.  Marks  (Hl(^ 
ft  Marks,  on  the  brlef)i  fbr  respondents. 
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IGAKIN,  a  X  TitiB  iB  a  suit  Instituted 
to  eBtabUsh  an  adverse  right  to  a  mining 
daSm,  for  wbicb  defendants  have  applied  to 
the  Cnlted  States'  Land  Department  for  a 
patent  The  Gold»i  Star  claim  is  one  of  a 
gronp  of  mines  originally  owned  by  the  Cop- 
peropoUs  Copper  Company,  in  Grant  county, 
Or.,  to  whose  title  plaintiff  has  succeeded.  On 
January  2,  1906,  defendants  relocated  It  as 
tbe  Argonaut  quartz  mining  claim. 

It  Is  conceded  that  the  Copperopolls  Cop- 
per Company  did  no  annual  labor,  as  requlr* 
ed  by  section  2326.  U.  S.  Rev.  St.  (U.  S. 
Gomp.  St  1901.  p.  1430),  upon  the  Golden 
Star  claim  for  the  year  1907^.  But  plaintiff 
asserts  that  nntll  June,  1906,  It  was  perform- 
ing labor  in  excavating  a  tunnel,  and  was 
erecting  machinery  upon  the  Protection  ft 
Oregon  Bell  claims,  being  patented  claims 
In  a  group  with  the  Golden  Star,  known  as 
the  "Home  Group,"  for  its  development,  and 
had  constructed  more  than  600  feet  of  tun- 
nel and  had  several  thousand  dollars*  worth 
of  machinery  and  buildings  thereon;  that 
for  lack  of  funds  It  had  ceased  work  thereon 
in  June,  1906,  and  its  superintendent,  W.  W. 
Glbbs,  fals  wife,  and  son,  had  remained  upon 
tbe  property  as  keepers  of  the  property  until 
June,  1907.  Glbbs'  salary  as  superintendent 
was  $150  per  month.  The  son's  salary  as 
chore  boy  and  tbe  wife's  as  cook  was  $40 
each  per  month.  Plaintiff  relied  on  these  ex- 
penditures to  constitute  the  annual  labor  for 
the  10  unpatented  claims  In  that  group.  De- 
fendants allege  In  the  answer  the  forfeiture 
by  plalntlfTs  grantors  of  the  Golden  Star 
claim  as  followa;  "That  on  the  2d  day  of 
January,  1908,  the  plaintiff  or  its  grantors 
or  predecessors  In  interest  bad  performed  no 
work  or  Improvements  upon  said  Golden 
Star  quartz  claim  as  the  annual  labor  and 
assessment  work  for  the  year  1907,  and  aU 
rights  or  Interest  under  or  by  virtue  of  said 
pretended  location  and  amended  location 
were  forfeited  and  the  said  premises  so  at- 
temped  to  be  located  were  forfeited  on  ac- 
count of  the  failure  to  do  said  annual  work, 
and  tbe  same  was  on  the  2d  day  of  January, 
19C@,  nnam^ropriated  public  domain  of  the 
United  States,  and  rabject  to  be  located  u 
such." 

[1]  Plaintiff  now  for  the  first  time  insists 
that  the  answer  does  not  sufficiently  allege  a 
forfeiture.  In  that  it  does  not  state  that 
work  on  the  claim  had  not  been  resumed  in 
1908.  Generally  forfeiture  as  a  defense  must 
be  specially  pleaded,  but  It  Is  stated  in  2 
Llndl^  on  Mines,  1 643,  Uiat  this  rule  does 
not  necessarily  obtain  in  a  proceeding  to  de- 
termine adverse  claims  under  U.  S.  Rev.  St 
12826.  wher«  the  title  of  each  party  Is  In 
issue,  and  neither  can  recover  without  proof 
of  tttlft.  See,  to  the  same  effect,  Willson  v. 
deeveland,  80  CaL  192;  Treraskis  v.  Peard, 
111  Cat  60ft,  44  Pac.  246;  Steel  v.  Gold  Lead 
M.  Co..  18  Nev.  80,  86.  1  Pac.  44a 

[2]  rvxOkmaoM,  then  la  not  a  total  ab- 


SCTce  of  allegation  tiiereof;  It  being  allied 
that  on  January  2,  1906,  plaintiff  bad  per^ 
formed  no  work  or  improvements  as  annual 
labor  or  assessment  work  for  the  year  1907, 
and  the  same  was  on  January  2,  1008,  unap- 
propriated public  domain,  subject  to  location, 
and  that  defendants  located  It  on  that  day. 
This  may  be  a  defective  statement  of  the 
fact  that  work  was  not  resumed,  but 
not  an  omission.  There  was  no  contention 
at  tbe  trial  that  work  wds  resumed  in  1908, 
prior  to  defendants'  location,  and  It  Is  too 
late  to  raise  that  question  In  this  court  for 
the  first  time.  A  pleading  unobjected  to  un- 
til after  trial  will  be  liberally  construed. 
Patterson  t.  Patterson,  40  Or.  560,  67  Pac. 
664. 

The  only  other  contention  of  plaintiff  Is 
that  the  evidence  established  the  fact  that 
plalntlfTs  grantors  performed  the  annual  la- 
bor for  the  year  1907  as  required  by  the 
United  States  statute^  It  Is  not  contended 
by  plaintiff  that  any  laljor  was  performed 
on  the  Golden  Star  claim  during  that  year, 
but  that,  it  being  a  part  of  the  "Home 
Group,"  work  done  and  Improvements  made 
on  the  Protection  and  Oregon  Bell  claims 
prior  to  1007,  which  was  for  the  development 
of  all  claims,  inured  to  the  benefit  of  the  Gold- 
en Star,  and  that  the  work  of  tbe  watchman 
above  mentioned  in  1907  should  be  taken  as 
tbe  annual  labor  for  those  claims. 
[3]  When  defendants  eetabllsbed  that  no 
work  bad  been  done  upon  tbe  Golden  Star 
claim  for  tbe  year  1907.  which  was  admitted 
by  plaintiff,  tbe  burden  shifted,  and  was  upon 
plaintiff  to  establish  tbe  fact  that  work  done 
outside  of  the  claim  was  for  its  benefit  2 
Lindley,  I  630:  Dyer  v.  Brogan,  70GaL  136, 11 
Pac.  689;  Hall  v.  Kearney,  18  Colo.  506.  33 
PacL  873;  Sherlock  t.  Lelgbton,  9  Wyo.  297. 
63  Pac.  580, 934.  It  appears  from  the  evidence 
that  In  June,  1906,  the  Copperopolls  Copper 
Company  ceased  operation  npon  the  group 
and  tbe  men  were  discharged  except  Glbbs. 
a  stockholder  and  oflScer  of  the  company  end 
superintendent  of  the  operation,  who  remain- 
ed upon  the  properties  In  the  employ  of  the 
company,  until  June.  1907,  as  watchman  or 
keeper.  The  Improvements  upon  the  Pro- 
tection and  Oregon  Bell  claims  consisted  of 
two  engines  and  boilers,  concentrating  tables, 
two  gigs,  a  gasoline  engine,  a  dynamo,  an 
ore'  crusher,  an  air  compressor  which  was 
ttsed  in  operating  a  drill  in  tbe  tunnel,  a  ven- 
tilating system,  operated  in  the  tunnel  by 
tbe  gasoline  engine.  A  part  of  this  plant 
was  obtained  only  to  exi>erlment  on  the  ore 
from  the  Oregon  Bell  claim,  and  was  not 
used  more  than  a  month  or  two.  Tbe  only 
work  done  at  any  time  which  tended  to  de> 
velop  tbe  Golden  Star  claim  was  tbe  tunnel 
wbicb  had  reached  within  a  few  hundred 
feet  of  tbe  daim;  and  tbe  only  machinery 
or  Improvements  that  related  to  it  was  sndi 
as  were  used  in  extending  tbe  tunnel.  When 
tbe  mine  was  shut  down  in  June,  1006^  the 
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company  had  evidently  no  Immediate  prospect 
of  resnmlnc  vork.  It  ceased  work  tor  the 
reascni  tltat  It  had  no  money  and  was  mak- 
ing an  effort  to  aell  the  mine.  Thereafter, 
In  Jun^  1907,  the  propoly  ma  attached  for 
debt  and  idaced  In  the  hands  of  a  receiver, 
and  through  such  proceeding  the  propa>ty 
was  transferred  to  this  pl^ttff. 

[4]  It  is  not  contended  that  there  was  any 
-work  done  on  any  of  Uke  group  that  conld 
constitute  derdopment  work  for  the  year 
1907,  other  than  the  expense  of  the  watch- 
man from  January  1  to  June  1^  1907,  and  the 
sufficiency  of  that  expense  to  constitute  the 
annual  work  for  the  Oolden  Star  dalm  de- 
pends upon  the  neoessity  Cor  the  watehman. 
and  whether  the  expense  wu  sufficient  for 
that  porpose. 

[51  During  that  period  Glbbs  was  upon  the 
property  as  keeper,  but  tlie  services  of  the 
son  in  cutting  wood  tor  the  house  and  caring 
for  ttie  team  of  horses  and  those  of  the  wife 
tts  cook  were  not  necessary;  nor  was  the 
company  Justified  In  paying  a  superintend- 
ent's salary  for  a  watchman.  There  Is  no 
ovidence  as  to  the  value  of  the  serrlces  of  a 
watchman,  hut  It  does  appear  that  McC^er- 
ttan  during  the  same  time  was  performing  an- 
nual asEiessment  work  upon  the  Klmbell 
group,  belonging  to  the  same  company,  at  $3 
a  day,  and  paid  his  own  board,  and  the  ex- 
pense of  the  watchman  should  be  no  more. 
Therefore  If  the  expowe  of  the  watdiman 
from  January  1  to  June  1, 1907,  was  necessary 
and  was  for  the  advantage  of  the  Oolden 
Star  claim  equally  with  the  others,  It  would 
be  InsufSdait  to  equal  the  annual  labor  re- 
quired upon  the  10  claims,  and  but  a  small 
part  of  the  property  to  be  cared  for  related 
to  the  group  other  than  the  two  patented 
claims.  The  expense  of  the  keeper  is  only 
allowable  as  annual  labor  when  the  mine  la 
temporarily  idle  and  the  work  la  to  be  re- 
sumed again,  the  watchman  being  necessary 


to  preserve  the  propoty  needed  when  tlie 
woA  is  resumed,  and  cannot  be  so  applied 
from  year  to  year  Indefinite  as  a  substitute 
for  the  annual  labor.  This  is  Uie  holding  In 
Hough  V.  Hunt,  138  <3al.  14S,  70  Pac.  1060^ 
Ot  Am.  St  Sep.  17,  Where  It  Is  said:  '^e 
cases  must  be  nre  In  whl^  It  can  justly  be 
said  that  sudb  money  la  expended  In  proqpec^ 
Ing  or  working  the  mine.  There  may  be  cases 
where  work  has  been  temporarily  suspended, 
and  there  are  structures  whldi  are  likely  to 
be  lost  If  not  eared  for,  and  It  appears  that 
the  structures  will  be  required  when  work 
is  resumed,  and  that  the  parties  do  Intend 
to  resume  work  in  whldi  money  expended 
to  preserve  the  structures  will  be  on  the 
same  basis  as  money  expended  to  create 
them  anew.  But  this  could  not  go  on  in- 
definitely. As  soon  as  it  should  appear  that 
this  was  done  merely  to  comply  with  the 
law  and  to  hold  the  property  without  any 
Intent  to  make  use  of  such  structures  within 
a  reasonable  period,  such  expenditures  conld 
not  be  said  to  have  t>eea  made  In  work  upon 
the  mine."  This  case  Is  dted  with  approval 
In  Gear  v.  Ford,  4  Gal.  App.  562,  88  Pac.  600; 
2  Llndley,  {  629;  Fredricks  v.  Klauser,  62  Or. 
110,  96  Pac.  679.  See,  also,  Kinsley  v.  New 
Vulture  Mln.  Co.,  11  Ariz.  66,  90  Pac.  438, 110 
Pac  11S5;  Morrison  on  Mining  RIghta  (14th 
Ed.)  118.  The  application  of  the  expense  of 
the  keeper  to  the  annual  work  in  the  case  be- 
fore ns  is  exduded  by  the  terms  of  the  lan- 
guage quoted.  Brldently  the  company  was 
Insolvmt  and  had  no  Intention  of  Immediately 
resuming  work,  and  the  keeper  was  there  to 
preswve  the  property,  to  aid  In  its  sale^  and 
not  In  the  develtqunent  of  the  mineu  ETven 
if  It  is  conceded  that  the  whole  of  the  ex- 
pense of  the  keeper  should  be  credited  as 
annual  labor  upon  the  ten  impataited  clalma, 
It  Is  Insuffldoit  In  value  ton  that  purpose^ 
The  decree  of  the  lower  oourt  Is  aOrmed. 
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HAFEB  V.  MBDFOBD  &  C.  L.  R.  CO.  et  aL 

DAVIS  V,  REDDT. 
(Baprenu  Goort  td  Oxc«on.    Dec.  19,  1911.) 

Affkal  and  Ebbob  <S  9S7*)—ABvmaBm  Pab- 

iiKft— Stoceholdxbs. 

An  appeal  from  a  jadgmeiit  disallowliiK  a 
claim  againat  a  corporation  in  the  hands  tn  a 
receiTcr  appointed  at  the  latt  of  a  stockholder 
praying  (or  the  dissolution  of  a  corporation, 
and  contesting  the  allowance  of  the  claim,  is 
not  a  separate  proceeding  against  the  receirer, 
bat  Is  B  proceeding  against  the  fund  inToWed  In 
the  suit,  and  the  stockholder  is  an  adverse  party 
to  Qi9  claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  }  327.*] 

On  petition  for  rehearing.  Denied. 
For  former  <^ilnlon,  see  117  Pac.  1122. 

BAKIN.  0.  J.  This  is  a  petition  by  de- 
fendant A.  A  Davis  for  a  rehearing  upon  the 
motion  to  dismiss  the  appeal,  urging  that 
the  court  Is  in  error  in  holding  that  Hafer, 
the  plalntlfF,  who  was  not  served  with  a  no- 
tice of  the  appeal,  Is  an  adverse  party  in 
the  decree  or  order  from  which  the  appeal 
la  talcoi.  Hafer  broagbt  this  snlt  as  a  stock- 
bolder,  who,  with  certain  others,  have  paid 
par  value  for  their  stodc  la  the  sum  total 
of  $21,000.  and  alleges  irregularity  In  the 
oiguiization  and  management  of  the  com- 
pany, showing  a  state  of  facts  that  indicate 
that  it  Is  insolvent,  asks  for  a  receiver  to 
take  charge  of  the  property  of  the  company 
to  enforce  the  payment  of  stock  subscrlp- 
tltm,  and  that  the  company  be  dissolved,  al- 
leging that  Davis  Is  one  of  the  deUnquait 
stockholders,  who  has  presented  to  the  court 
a  claim  for  |21,7S3  against  the  corporation 
for  payment  from  the  assets  In  the  custody 
of  the  court,  which,  if  allowed,  will  diminish 
the  amount  for  distribution  among  the  Bto<^- 
bolders.  The  appeal  la  from  the  order  of 
the  court  disallowing  the  claim  of  Davis. 

This  is  not  a  separate  proceeding  against 
the  receiver,  as  contended  by  counsel,  hut  Is 
against  the  fund  involved  In  the  snlt  Coun- 
sel says  in  his  brief  that  no  objection  was 
ever  made  to  the  claim  of  Davis  by  any  per- 
aaa.  This  Is  error.  The  supplemoital  ab- 
stract shows  that  Hafer  and  other  stockhold- 
ers filed  written  protests  and  appearances  In 
the  proceeding  for  the  purpose  of  contesting 
the  claim.  The  claim  was  omtested  before 
the  court  In  which  Hafer  and  these  stock- 
holders were  recognized  by  the  court  and 
conducted  the  defense.  It  is  stated  In  Fa- 
gan  &  Osgood  V.  Bc^le  Ice  Bfacb.  Co.,  6S 
Tex.  324,  830:  "Who  may  attend  before  the 
master  Is  determined  upon  the  most  enlight- 
ened and  liberal  principles  ot  abstract  jus- 
tice. If  the  taDA  being  administered  Is  not 
snffldent  to  pay  all,  each  creditor  or  dis- 
tributee Is  directly  interested  In  the  Justice 
of  every  demand  of  a  decree  equal  to,  or 
greater  than,  his  own.  •  •  •  Every  cred^ 
itor  whose  daim  has  hem  recognized  or  es- 


tablished in  any  of  the  modes  iK^ted  out  by 
the  decree  becomes  a  quasi  party,  and  may 
resist,  before  the  master,  the  allowance  of 
any  claim  <tf  a  dignity  equal  to,  or  greater 
than,  his  own.  If  not  satisfied  with  the  ac- 
,tlon  of  the  master,  he  may,  upon  leave  as  of 
course,  except  to  the  master's  report  •  ♦  •  " 

The  proceeding  In  the  case  before  us  is  not 
a  proceeding  againat  the  receiver,  but  Is  a 
claim  by  a  defendant  in  the  suit  against  the 
fund,  the  distribution  of  which  Is  the  ulti- 
mate purpose  of  the  suit  and,  if  there  is  a 
party  in  the  suit  who  is  an  adverse  party  to 
the  claim,  It  Is  plaintitT.  The  receiver  Is  a 
trustee  for  all  the  parties,  including  Davis 
and  Hafer  (High  on  Becelvers,  208),  and 
altbou^  the  creditors  cannot  compromise  the 
claim  without  the  receiver's  consent,  as 
stated  by  some  of  the  authorities,  be  cannot 
prevent  the  party,  or  even  me  who  Is  not  a 
party  if  he  Is  a  creditor  or  distributee  and 
has  the  consrat  of  the  court,  from  confut- 
ing dalms,  the  allowance  of  which  will  prej- 
udice their  rights.  This  rule  is  generally 
recognized  (High  on  Rec.  208;  Ifedynakf  t. 
Theiss,  86  Or.  897,  08  Pac.  871;  Thompson 
V.  Huron  Lbr.  Co.,  4  Wash.  600,  607,  80  Pac. 
741,  81  Pac.  20),  and  Is  the  only  Just  and 
equitable  one.  In  sudi  a  proceeding  a  claim 
Is  presented  to  the  court,  and  It  must  de- 
termlne  whether  It  shall  be  allowed  (J^  Cye. 
841);  and  It  Is  not  necessary  that  a  formal 
Issue  be  presented  when  the  claim  Is  pre- 
sented to  the  court  tor  allowance  In  the  or]g< 
mal  suit  17  Ency.  PL  A  Pr.  794. 

The  rehearing  la  denied. 


A  a  BOHBNSTEDT  CO.  et  aL  r. 
SCHARBN. 
(Snpreme  Court  of  Oz^on.    Dee.  19,  1911.) 

1.  EABEittNTs  a  86«)  — Pbbbobiptxok— Pai- 
VATB  Wat. 

Where  a  way  has  been  established  by  con- 
sent of  the  owner  of  the  fee,  evidence  to  aub- 
stantiate  a  prescriptive  right  to  continue  tiie 
easement  most  be  clear  am  concloslTe. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SS  88-93;  Dec  Dig.  1  36.*] 

2.  HlQHWATS    (I   7*)  — PBIVATB    WaT  —  IM- 

psovraiiira. 

Where  a  way  was  originally  private.  It 
would  be  presumed  that  slight  improvements 
made  thereon  were  made  with  the  desire  to 
make  the  way  passable,  and  was  therefore  In- 
suffideat  to  Impart  to  the  owners  of  the  fee  no- 
tice of  an  Intention  to  assert  an  adverse  use  so 
as  to  convert  the  way  into  a  public  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  IS  10,  12-14;  Dec  Dig.  |  7.*] 

3.  HiOHWATs  d  7*)  — PirvATB  Wat  — Ob- 

STBUCnOH. 

Where  a  lane  oriaiDally  established  as  a 
private  way  was  a  cul-de^c.  It  was  not  Incum- 
bent on  the  owners  of  the  fee  to  place  obstruc- 
tions therein,  or  to  notify  persons  using  it  that 
the  license,  pursuant  to  which  the  travel  was 
first  permitted,  was  revocable,  since  the  bnr^ 
den  devolved  on  persona  naing  the  lane  to  nn- 
mistakably  notify  the  owners  of  the  fee  that 


*For  otber  CMsa  Ms  eame  topic  uid  mcUob  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Kejr  No.  Series  a  Rep'r  Indexes 
119P^22 


Digitized  by 


338 


llA  PACIFIC 


BEPORTEB 


(Or. 


ther  claimed  an  advene  rifrht  of  use  In  order 
to  iDitiate  a  prescriptiTe  right. 

[Ed.  Note.— F«r  other  cases,  eee  ffighwaTs, 
Ont  Dig.  H  10,  12-14;  Dee.  Dig.  |7:«] 

Appeal  from  Circuit  Court,  Lane  County; 
Lawreuce  T.  Harris,  Judge. 

Suit  by  tbe  A.  C.  Bohrustedt  Company  and 
otbers  against  W.  J.  Scharen  to  enjoin  the 
obstruction  of  an  alleged  public  road.  From 
a  decree  dismissing  the  suit,  plaintitte  ap- 
1^1.  Affirmed. 

S.  P.  NesB,  for  appellantB.  Wm.  Q.  Uar- 
tln,  for  respondent 

MOORED  J.  It  appears  from  the  testimony 
that  about  the  year  1883  William  B.  Dillard 
held  the  legal  title  to  land  In  Lane  county. 
Joining  a  part  of  hla  premises  on  the  east. 
Us  brotben  Lntber  and  George  then  owned 
nndlTided  Interests  in  land  that  extended 
east  a  mile  to  a  north  and  south  county  road. 
The  land  so  held  in  common  was  partitioned, 
and  Lntber  Dlllard  obtained  a  strip  off  tbe 
north  end  about  69  rods  wide,  and  George 
Dlllard  secured  the  r^nalnder.  In  locating 
the  boundary  thus  determined,  it  seems  that 
the  line  was  placed  too  far  north.  William 
B.  Dlllard  baTlng  no  road  to  his  land,  the 
brothers  mentioned  agreed  with  him  that  he 
should  hare  a  passageway  along  such  divi- 
sion line,  and,  pursuant  to  the  stipulation, 
fences  were  built  forming  a  lane  in  the 
center  of  which  the  boundary  was  supposed 
to  have  been.  No  deed  or  other  writing  was 
ever  executed  to  evidence  the  way,  nor  did 
Luther  Dillard  or  his  successors  in  Interest 
ever  plat  or  sell  any  of  the  north  strip  with 
reference  to  the  lane.  The  west  end  of  the 
way  was  closed  with  a  gate  through  which 
William  B,  Dlllard  and  persons  who  lived 
west  of  his  premises  and  their  successors  In 
Interest  passed  and  traveled  along  the  lane 
to  and  from  the  county  road  for  more  than 
10  years  prior  to  any  interference  with  the 
way,  and  without  objection  from  any  person 
or  notice  that  the  lane  was  private  property. 
Several  persons  who  thus  used  the  lane  Join- 
ed in  repairing  It  occasionally,  but  no  pub- 
lic money  or  labor  was  ever  expended 
thereon. 

The  William  B.  Dillard  land  Is  now  owned 
by  M.  B.  HastingB.  The  defendant  la  in  pos- 
session, under  a  contract  to  purchase,  of 
the  premises  formerly  owned  by  Luther  Dil- 
lard. The  Bohrnstedt  Company,  having  se- 
cured a  deed  of  the  George  Dlllard  land, 
caused  it  to  be  surveyed  and  platted  Into 
small  tracts  which  are  being  cultivated,  and 
fruit  trees  set  out  thereon  with  a  view  of 
selling  the  orchards.  The  corporation's  en- 
tire tract  has  passageways  extending  from 
tbe  south  boundary  on  each  side  of  double 
tiers  of  small  tracts  to  the  lane.  The  plain- 
tiffs Olson,  Settenrlch,  and  Sloan  have  se- 
cured from  the  Bohrnstedt  Company  con- 


tracts for  the  purchase  of  orchard  lands  and 
Plrie,  Gay,  and  Jordan  had  formerly  travel- 
ed along  the  lane.  A  public  highway  has 
been  established  from  the  county  road  on 
tbe  north  boundary  of  tbe  land  of  which 
the  defendant  Is  in  possession,  thence  west 
across  the  premises  owned  by  Hastings,  and 
by  other  persons  to  and  terminating  at  a 
north  and  south  county  road.  The  premises 
on  which  such  east  and  west  highway  is 
located  were  conveyed  by  the  respective  own- 
ers to  tbe  county,  the  grantors  agreeing  with 
each  otb»  that,  when  the  road  was  opened, 
they  would  relinquish  to  Scharoi  whatever 
Interests  they  may  have  had  in  or  to  the 
lane.  The  cross-road  was  opened  for  travel 
about  October,  1909,  whereupon  the  defend- 
ant began  to  obstruct  the  lane  precipitating 
this  suit  which  resulted  as  hereinbefore  In- 
dicated. 

Some  controversy  exists  as  to  whether  or 
not  William  R.  Dillard  paid  any  considera- 
tion to  his  brothers  for  the  use  of  tbe  way 
evidenced  by  the  lane.  This  question,  how- 
ever, Is  not  regarded  as  important,  for  It 
seems  to  have  been  conceded  tiy  the  defend- 
ant that  the  way  was  an  appurtenant  which 
passed  by  mesne  conveyances  to  Hastings, 
who  relinquished  all  interest  therein  in  con- 
sideration of  securing  the  establishment  of  a 
public  highway  across  his  land.  No  evi- 
dence was  offered  tending  to  show  either  an 
express  or  an  implied  dedication  of  the  way, 
or  to  prove  any  privity  of  contract  or  estat» 
between  any  of  the  persons  traveling  in  the 
lane  and  the  own^s  of  the  fee  thereof.  If 
the  right  to  use  the  way  has  not  been  se- 
cured  by  prescription,  the  grantors  whose 
lands  are  situate  west  of  Hastings'  prem- 
ises had  no  Interest  In  the  lane  to  aband<m, 
as  a  consideration  for  the  establishment  of 
the  public  highway,  and  the  plaintiffs  bar* 
no  rights  in  or  to  the  way  which  they  can 
enforce.  Whatever  privile^ee  William  R. 
Dlllard  may  have  secured  from  his  brothers, 
the  way  which  he  was  permitted  to  use  was 
unquratlonably  private,  and  it  has  not  by 
any  act  of  Luther  Dillard  or  Us  successors 
In  Interest  constituting  an  estoppel  been  con- 
verted into  a  public  road  so  far  as  the  lane 
extends  upon  the  premises  formerly  owned 
by  him.  If  the  easement  which  he  secured 
liad  been  established  and  maintained  without 
the  consent  of  the  owner  of  the  fee  for  tbe 
time  specified,  it  would  probably  be  presum- 
ed that  tbe  use  was  pursuant  to  a  claim  of 
right,  and  adverse,  thereby  Imposing  on  such 
owner  the  burden  of  proving  that  ttie  way 
bad  been  enjoyed  by  license  or  privilege. 
Coventon  v.  Senfert,  23  Or.  548,  550,  32  Pac. 
508.  In  that  case,  however,  it  was  inad- 
vertently said  the  presumption  was  "con- 
clusive" when  the  qualifying  word  "disput- 
able" should  have  been  used.  As  further  Il- 
lustrating the  legal  principle  thus  announced, 
see  Pierce  v.  Cloud,  42  Pa.  102,  82  Am.  Dec. 
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409i  Cludlar  T.  PDtosl  BC.  Co.  t.  KameOy,  8 
Nev.  861,  96  Am.  Dec.  408. 

[1]  Whm  a  way  bas  been  establlsbed  by 
consent  of  ttae  owner  of  the  fee,  evidence  to 
SQbstantlate  a  prescxl^Te  right  to  oontlnae 
the  easement  onght  to  be  dear  and  conclu- 
sive. In  Hall  T.  MtLeoOt  2  Mete  (Ky.)  98; 
74  Am.  Dec.  400,  402,  Mr  Justice  Simpson, 
dlscnsslng  a  feature  of  this  rale,  says:  **It 
cannot  be  admitted  that,  where  the  propri- 
etor of  land  has  a  passway  flmnigh  it  for 
his  own  use,  the  mere  permlsslTe  use  of  It 
by  otiier  persons  for  half  a  century  would 
otmfer  Qpim  them  any  right  to  Its  enjoyment 
So  Icmg  as  Its  use  is  merdy  permfsaiTe,  it 
confers  no  right;  bnt  the  pn^letor  can  pro* 
hlbit  its  use  or  diseontlnne  It  altogether  at 
his  pleasnra  A  different  doctrtne  wonid 
hare  a  tmdaur  to  destn^  all  neighborhood 
accommodation  in  the  way  of  trav^;  for  if 
it  were  once  tmderstood  that  a  man  by  al- 
lowing a  n^hbor  to  pass  through  ids  farm 
without  objection  over  the  passway  which 
he  used  himself  would  tiiweby,  after  a  lapse 
of  20  OT  80  years,  oonfier  a  ri^t  on  him  to 
require  tihe  passway  to  be  k^t  open  for  his 
boieflt  aad  enJ<vmait  a  prohibition  against 
all  such  travel  would  immediately  ensue." 
To  the  same  effect,  see  Staccy  t.  Miller,  14 
Mo.  478,  66  Am.  Dec.  112.  "A  private  way," 
says  a  noted  author,  "may  doubtless  be 
transformed  Into  a  public  ime,  but,  In  order 
that  this  may  result  without  l^al  proceed- 
ings, it  must  anwar  that  Che  owner  folly 
consented  to  the  change,  or  thwe  must  be 
some  tfemoit  of  wtapptA  to  derive  him  of 
Us  rights  as  the  ownw  of  the  fee.  Where  a 
way  is  laid  out  and  used  as  a  private  way, 
the  mere  fact  that  the  public  also  makes  use 
of  it  wiOiout  objection  from  the  owner  wUl 
not  make  it  a  public  way.  If  the  use  by  the 
public  Is  not  clearly  declaratory  of  the  right 
to  use  it  as  a  lilghway,  and  is  not  so  under^ 
stood  by  the  owner  of  the  fee,  the  public 
will  not  acquire  the  free  right  of  passage, 
nor  will  it  be  burdooed  with  the  duty  of 
making  it  safe  and  convenlfflit  for  passage" 
Elliott,  Roads  and  Streets  (8d  Ed.)  {  6. 

[2]  In  the  case  at  bar  the  way  was  origi- 
nally private,  and  Its  use  by  William  B.  DU- 
lard  and  his  snccessors  in  interest  was  by 
permission,  and  the  only  evidence  offered 
at  the  trial  tending  in  any  manner  to  prove 
the  assertion  of  an  adverse  right  Is  that  a 
little  voluntary  work  was  done  by  the  per- 
sons using  the  lane  so  as  to  render  It  pass- 
able. It  would  reasonably  be  Implied  from 
such  Improvement  that  a  desire  to  make  the 
way  better  prompted  the  repairs,  for  It  can- 
not be  supposed  that  the  persons  traveling 
along  the  lane  would  expect  the  owner  of 
the  fee  to  bear  all  the  burden  of  maintaining 
it  for  their  accommodation.  The  repairs  that 
were  made  consisted  of  a  few  loads  of  sand 
that  were  hauled  on  the  way,  and  such  im- 
prov^oit  was  not,  In  our  opinion,  sufficient 


to  impart  to  the  ownors  <rf  the  fee  notice  of 
an  intention  to  assert  an  adverse  use  so  as 
to  convert  a  private  way  into  a  public  road. 

IS]  It  will  be  remonbered  that  the  lane  Is 
a  cul-de-sae,  and  originally  ratabllshed  as  a 
private  way.  Such  being  the  case,  it  was 
not  Incumboit  upon  the  owners  of  the  fee 
to  place  obstmctlcms  In  the  lane  w  to  notify 
persons  uiedng  it  that  the  Ucmae  pursuant  to 
which  the  travel  mw  at  first  permitted  was 
revocaU&  If  It  were  sought  to  initiate  a 
prescriptive  right  so  as  to  change  a  private 
way  into  a  public  road,  it  devolved  upon  the 
persons  using  the  lane  unmistakably  to  no* 
aty  the  ovmers  ot  the  fee  affected  thereby 
of  thdr  daim.  The  Bohrastedt  Company 
by  moving  Its  north  fence  a  few  feet  to  the 
south  can  establish  a  way  on  Its  own  land, 
thereby  accommodating  all  the  plalntlfls  vbo 
have  no  other  manner  of  reaching  a  county 
road. 

Believing  that  no  error  was  committed  Ij 
the  trial  court,  the  decree  is  affirmed. 


BAGHEI.OBS'  CLUB  v.  CITY  OP  WOOD- 
BURN  et  aL 

(Sapreme  Court  of  Oregon.  Dee.  12,  Idll.) 

1.  INTOXICATINO  IjQnOBS  (S  10*}— MlHIIOIFAL 

Hequlations— Validitt— "Reoulatz." 
Under  Woodbnro  Charter  (Sp.  Lawa  1899, 
p.  588)  a  4,  8  S.  authorizing  ordinances  deemed 
expedient  to  ■□ppress  intemperance  and  to  reg- 
ulate the  sale  or  disposition  of  liquors,  an  ordi- 
nance restricting  the  right  to  sell  IntozicaDts  to 
registered  pharmacists  upon  bona  fide  prescrip- 
titms  for  mseaaa  is  a  valid  "rsfulatlon''  and  not 
a  "prohibition," 

(Ed.  Mote.— For  other  cases,  see  Intoxicating 
Lfquors,  Cent  Dig.  88  7-12;  Dec.  Dig.  1 10.* 

For  otlier  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  e041-«>47l  vol.  8,  p.  7782.] 

2.  Intoxicatino  Liquobs  (S  146*)— "Salks"— 
What  Constitutm — Cldbb. 

Iransactions  whereby  an  incorporated  club 
issues  coupon  books  to  its  members  at  a  fixed 

Erice  redeeming  the  coupons  in  liquors  carried- 
7  the  dub  constitute  sales,  though  no  profits 
result  to  the  dub,  since  it  is  no  defense  to  a 
charge  of  uDlawfally  disposing  of  liquor  that  the 
sale  was  made  at  a  lews. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  |  148.* 

For  other  definitions,  see  Words  and  Phnses, 
vol.  7,  pp.  6291-6300;  vol.  6,  p.  7793.] 

a  iNToxicATmo  Liquobs  Q  IS*)— Yxlxdxtt 

OT  Obdikangs. 

An  ordinance,  proriding  punishment  for 
conducting  places  where  liquors  are  unlawfully 
sold  or  disposed  of,  and  denning  such  places  to 
be  disorderly  houses,  is  a  valid  regulation. 

[EM.  Note. — For  other  cases,  see  Intoxicating 
Uquora,  Dec  Dig.  f  15.*] 

4.  MtjniciPAL  GoBPOBATions  (8  689*)— Obdi- 

HANCB— Se;ABOHE8  Ano  SXIZ0BE8. 

An  ordinance  of  the  city  of  Woodbum,  aa- 
thoriziog  search  for  and  seizure  of  property  kept 
for  unlawful  use,  is  void  for  want  ot  diarter  an- 
tiiority. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  IMg.  8  &88.«] 
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Apiwal  from  Circuit  Court,  Marlon  Ooim- 
ty;  Wm.  Galloway.  Judge. 

Action  by  the  Bachdlon*  Club  against  tlie 
City  of  Woodbum  and  otbers.  Decree  for 
plaintiff,  and  defendants  an>eal.  Partly  re- 
versed and  partly  affirmed. 

Plaintiff  claims  to  be  a  sodat  club  Incor- 
porated for  the  mutual  benefit  and  sodal 
enjoyment  of  ita  members,  and  brings  tbls 
salt  to  enjoin  the  city  of  Woodbum  from 
enforcing  certain  city  ordinances,  respecting 
the  traffic  In  Intoxicating  liquors,  on  the 
alleged  ground  that  th^  are  void  and  not 
authorized  by  the  charter.  The  provisions 
of  the  charter  germane  to  the  Issues  here 
presented  are  as  follows: 

"Sec.  S.  At  the  first  r^lar  election  under 
the  charter  the  legal  voters  of  the  city  of 
Woodbum  may  rote  upon  the  question  of 
licensing  the  sale  of  Intoxicating  liquors,  but 
the  same  shall  not  be  voted  upon  unless  pe- 
titioned therefor  by  at  least  fifty  resident 
freeholders  of  said  city.  At  such  election 
the  ballot  used  shall  be  printed  in  the  fol- 
lowing form:   'City  of  Woodbum — Election 

to  authorize  licensing  of  saloons.  For  

Against.^         The  voter  at  such  election  sball 

express  his  will  by  putting  a  mark  or  cross 
In  the  appropriate  apace  on  said  ballot;* 
provided,  however,  that  after  the  question 
of  issuing  such  license  shall  have  been  once 
determined  by  the  legal  voters  of  said  dty 
It  shall  not  be  submitted  again  unless  peti- 
tioned for  by  at  least  fifty  resident  freehold- 
ers of  the  said  dty  of  Woodbum;  provided, 
further,  that  If  a  itetitlon  as  above  provided 
be  presented  to  the  common  council  of  said 
city  signed  by  at  least  fifty  resident  free- 
holders asking  that  the  question  of  Issuing 
such  license  be  again  submitted  to  the  legal 
voters  of  the  dty  of  Woodbum.  the  common 
council  sball  submit  the  qoestion  to  the  I%al 
voters  at  the  next  general  munldpal  election 
following  the  presentation  of  the  petition 
'tor  that  purpose,  and  if  at  any  of  said  elec- 
tions a  majority  of  the  legal  voters,  as  de- 
fined by  this  act,  be  In  favor  of  sucb  license 
to  issue  It  shall  be  the  duty  of  the  common 
coundl  forthwith  to  issue  such  license  to  any 
ai^llcant  therefor;  provided,  howevw.  Uiat 
such  applicant  shall  pay  the  amount  required 
for  sudi  llcoise  and  present  to  the  common 
coundl  a  good  and  suffident  bond  in  the  sum 
of  11000  with  two  or  more  suffidrat  sureties 
to  be  approved  by  the  coundl,  conditioned 
that  such  applicant  will  keep  an  orderly 
house  and  that  be  wUl  comply  wltb  all  the 
requirements  of  tfala  act  and  of  the  ordi- 
nances of  the  d^  of  Woodburh  and  the  laws 
of  the  state  of  Oregcm." 

Section  4  of  t^pter  10  reads  as  fiAIowa: 

"Sec  4.  Any  i>er8on  who  shall  violate  any 
of  the  provisions  of  this  act,  or  the  ordl- 
nancea  hereunder,  fi>r  the  Tiolation  of  which 
no  punishment  hai  been  provided  herein, 
shall  be  gnUty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  punished  by  fine 


not  to  exceed  flOO,  or  be  may  In  de&iult  of 
the  payment  of  such  fine  be  imprisoned  In 
Uie  dty  Jan  one  day  for  every  ^00  of  such 
fine." 

By  section  6,  c.  4.  of  the  charter  of  Wood- 
bum  (Sp.  Laws  1890,  p.  638)  the  coundl 
Is  clvoi  power  to  pass  such  ordinances  as 
it  shall  deem  expedient  for  the  suppression 
of  vice  and  Intemperance,  and  to  llcoue  and 
regulate  the  vvidlng  or  disposing  ot  Intoxi- 
cating liquors.  On  Febmary  7,  1911,  the 
dty  council  adopted  ttie  following  ordinance, 
which  is  ordinance  No.  287: 

"Section  1.  That  it  shall  be  unlawful  for 
any  person,  firm,  company,  corporation,  dub 
or  society,  or  any  agent  or  employ^  of  any 
person,  firm,  company,  corporation,  dub  or 
society  or  any  member  of  any  firm,  corpora- 
tion or  BOdety,  directly  or  indirectly  to  keep, 
sell,  give  or  furnish  any  splritnons,  vinous, 
malt,  liquors,  bard  dder,  near  beer  or  other 
tike  so  called  soft  drinks  to  any  person  with- 
in the  corporate  limits  of  the  dty  of  Wood- 
bum,  or  to  keep  the  same  in  any  lodge 
rooms,  dub  house,  dub  rooms,  or  any  other 
place  within  the  dty  of  Woodbum,  than  at 
a  dmg  store  and  a  licensed  pharmacist, 
and  the  same  shall  not  be  sold,  glvoi  or 
furnished  by  snch  pharmacist  to  any  person 
for  any  purpose  other  than  medldnal,  sden- 
Uflc  or  sacramental  purposes,  nor  shall  the 
some  be  sold,  given  or  fnmlshed  only  upon 
the  prescription  of  a  licensed  and  practldng 
physician,  or  ordained  minister  for  sacra- 
mental purposes. 

"Sec.  2.  That  It  shall  be  unlawful  for  any 
person  falsely  to  represent  himself  or  any 
other  person  to  be  sick  or  afflicted  with  any 
disease  whatever,  for  the  purpose  of  obtalo- 
ing  a  prescription,  or  that  he  Is  an  ordained 
minister,  for  the  purpose  of  obtaining  any  of 
the  Intoxicating  liquors  or  beverages  men- 
tioned In  this  ordinance. 

"Sec.  8.  Any  person  violating  any  of  the 
provisions  of  this  ordinance  upon  conviction 
thereof  before  tbe  recorder's  court  of  the 
dty  of  Woodbum,  Or^n,  shall  be  fined  not 
less  than  $S0.O0,  nor  more  than  $100.00,  In 
default  of  the  payment  of  snch  fine,  be  con- 
fined In  the  dty  Jail  until  such  fine  be  paid, 
not  to  exceed  one  day  for  each  two  dollars 
of  such  fine. 

"Sec.  4.  That  ordinance  No.  284  entitled 
'An  ordinance  prohibiting  the  sale,  giving,  or 
furalsblDg  intoxicating  liquors,  hard  dder, 
and  near  beer  to  any  person  within  the  cor- 
porate llmlto  of  tbe  dty  of  Woodbum,  and 
to  provide  a  punishment  therefor,'  passed  1^ 
the  conncll  January  8,  1011,  be  and  tbe  same 
la  hereby  repealed. 

"Sec.  5.  Inasmuch  as  there  Is  urgent  need 
of  the  foregoing  legation  for  the  protection 
of  the  peace,  Kifety  and  health  of  the  dty 
of  Woodbum,  an  emergent^  Is  hereby  de- 
dared  to  exist,  and  this  ordinance  shall  be 
In  full  force  and  effect  from  and  after  ita 
approval  by  tbe  mayor.** 
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On  March  21,  1911,  ordtoasce  No.  307  was 
adopted  and  reads  as  follows: 

"Section  1.  That  It  shall  be  unlawful  for 
any  person,  iBrm,  company  or  corporatlOD,  or 
the  agent,  or  employs  of  any  person,  firm, 
company  or  corporation,  directly  or  Indirect- 
ly, to  keep,  run  or  operate  or  to  abet,  aid  or 
assist  In  keeping,  rnnulng  or  operating  any 
house,  room,  or  building  where  illegal  gam- 
ing or  gambling  Is  carried  on,  or  where  per- 
sons congr^ate  or  frequent  for  the  purpose 
of  drinking  alcoholic  or  intoxicating  Uquors, 
or  where  any  illegal  act  Is  promoted,  Indulg- 
ed, carried  on,  tolerated,  sanctioned  or  ac- 
quiesced in  witbln  the  corporate  limits  of  the 
city  of  Woodbum,  Oregon.  Any  person  vio- 
lating any  of  the  proTlsloos  of  this  ordinance 
shall  be  deemed  guilty  of  maintaining  a  dis- 
orderly house,  and  upon  conviction  thereof  be- 
fore the  recorder's  court  of  the  city  of  Wood- 
bum.  Oregon,  shall  be  fined  not  less  than 
$50.00  nor  more  than  (100.00  and  In  default 
of  the  payment  of  such  fine  be  confined  In 
the  dty  Jail  until  such  flue  be  paid,  not  to 
exceed  one  day  for  each  two  dollars  of  such 
fine.  Provided  that  this  ordinance  shall  not 
apply  to  druggists  selling,  giving  or  furnish- 
ing alcoholic  or  Intoxicating  liquors  for  me- 
dicinal purposes  upon  the  prescription  of  a 
practicing  physician  or  to  an  ordained  min- 
ister for  sacramental  purposes. 

"Sec  2.  Inasmuch  as  the  city  of  Woodbum 
Is  In  urgent  need  of  the  foregoing  legislation 
for  the  protection  of  the  peace,  safety,  and 
health  of  the  city,  an  emergency  Is  hereby 
declared  to  exist  and  this  ordinance  shall 
take  effect  and  be  In  force  from  and  after 
its  approval  by  the  mayor." 

On  April  7,  1911,  ordinance  No.  309  was 
adopted,  and  it  reads  as  follows: 

"Section  1.  The  recorder  of  the  city  of 
Woodbum,  Oregon,  is  hereby  authorized  to 
Issue  a  search  warrant,  directed  to  the  mar- 
shal or  any  peace  officer  of  the  dty  ot  Wood- 
bum,  Oregon,  commanding  talm  to  seardi  for 
personal  property  at  any  place  within  the 
dty  of  Woodbum,  and  bring  It  before  the 
recorder.  When  the  property  la  In  the  pos- 
seBBlon  of  any  person,  with  Intent  to  use  It 
to  commit  a  Tlolatlon  of  any  provision 
any  ordUnance  of  the  dty  of  Woodbum, 
where  a  fine  la  provided  for  sndi  Tlolatlon, 
or  In  the  possession  of  another  to  whom  he 
may  have  dellTered  It,  for  tho  purpose  of 
concealing  it  or  premitlng  Its  being  discov- 
ered. In  which  case  It  may  be  taken  on  the 
warrant  from  tiie  possession  of  snch  person, 
or  of  the  perstm  to  whom  he  may  have  so 
delivered  it,  or  from  any  house  or  other 
place  occDpted  by  tham  or  under  tbelr  oon- 
tnd,  or  either  of  them. 

"Sec  2.  A  search  warrant  cannot  he  is- 
Bued  but  upon  probable  cause,  shown  by  af- 
fidavit, naming  or  describing  the  person,  and 
describing  the  proper^  and  the  place  to  be 
warched. 

"Sec.  8.  The  leooider  mnstv  before  lanilng 


the  warrant,  examine  on  oath  the  complain- 
ant and  any  witness  he  may  produce,  and 
take  their  deposition  In  writing,  and  cause 
them  to  be  subscribed  by  the  parties  mak- 
ing them. 

"Sec.  4.  Thereupon  If  the  recorder  be  sat- 
isfied that  there  Is  probable  cause  to  believe 
in  the  existence  of  the  grounds  of  the  appli- 
cation he  must  Issue  the  warrant,  which  may 
be  In  suLstantially  the  following  form:  In  the 
Name  of  the  City  of  Woodburn,  Oregon:  To 
the  Marshal  or  any  Police  Officer  of  the  City 
of  Woodburn,  Oregon,  Greeting:  Information 
on  oath  having  been  this  day  laid  before  me 
(stating  the  iiartlcular  grounds  of  the  appli- 
cation, according  to  section  1)  you  are  there- 
fore hereby  commanded,  at  any  time  In  the 
day  or  night,  to  make  Immediate  search  on 
the  person  of  A.  B.  (or  in  the  house  situated, 
descrlbtog  It  or  In  any  other  place  to  be 
searched,  with  reasonable  particularity,  as 
the  case  may  be)  for  the  following  property 
(describing  it  with  reasonable  particularity), 
and  if  you  find  the  same,  or  any  part 
thereof,  to  bring  it  forthwith  to  me  at  (stat- 
ing the  place).  Dated  at  Woodburn,  Oregon, 
this    day  of   ,  19—. 

"Sec.  5.  When  complaint  Is  made  on  oath 
or  affirmation  before  the  recorder,  that  the 
complainant  believes,  and  has  reasonable 
cause  to  believe,  the  ordinances  in  relation 
to  cruelty  to  animals  has  been  or  is  being 
violated,  in,  at,  or  near  any  particular  build- 
ing, place  or  location,  such  recorder  shall. 
If  satisfied  that  there  Is  reasonable  cause 
for  such  belief.  Issue  a  search  warrant,  au- 
thorizing the  marshal  or  any  [K>llce  officer 
of  the  dty  of  Woodbum.  Oreg<m,  to  search 
such  building,  place  or  locality. 

"Sec.  6.  In  the  execution  or  service  ct  a 
search  warrant,  the  officer  has  the  same 
powers  and  authority  In  all  respects,  to  break 
open  any  door  or  window,  to  use  all  neces- 
sary and  proper  means  to  ovnxnme  any  for- 
cible resistance  made  to  him,  or  to  call  any 
other  person  to  his  aid.  that  be  had  In  the 
execution  or  servloe  of  a  mrrant  of  arrest, 
or  that  he  or  any  sheriff  or  constable  has  In 
the  execution  or  service  of  a  warrant  of  ar- 
rest nnder  the  laws  of  the  state  of  Oregon. 

"Sec.  7.  When  the  officer  takes  pn^erty 
under  the  search  warrant,  he  must  give  a 
receipt  for  the  property  taken,  sped^tng 
it  in  detail,  to  ttie  person  from  whom  he 
takes  it,  or  in  whose  poesessiou  it  is  found, 
or  in  the  absence  (rf  any  snch  peram  he  must 
leave  it  in  the  place  where  be  fi>and  the 
property. 

"Sees.  Whoi  the  cfflcer  to  whom  the  war- 
rant is  delivered  takes  property  under  the 
warrant  he  most  retain  it  in  his  possession, 
subject  to  the  order  of  the  records  to  whom 
he  is  required  to  return  Uie  proceeding. 

"Sec.  9.  A  seardi  warrant  must  be  exe- 
cuted and  returned  to  the  recorder  within 
ten  days  from  its  date,  unless  the  recorder, 
before  tlw  egq>iration  of  such  tinu^  shall  by 
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indorsement  tbereon,  extrad  the  time  for  five 
days.  After  the  expiration  of  the  time  here- 
in preBcrlbed,  the  warrant  unless  executed 
la  void. 

"Sec.  10.  The  officer  nnut  forthwith  re- 
turn the  warrant  to  the  recorder  and  deliver 
to  him  a  written  Inventory  of  the  property 
taken  made  publicly  or  In  the  presence  of  the 
person  from  whose  possession  It  was  taken, 
and  of  the  applicant  for  ihe  warrant,  if 
they  be  present,  'I.  A.  B.,  the  officer  by  whom 
this  warrant  was  execnted,  do  swear  that  the 
abon  inventory  contains  a  trne  and  detailed 
account  of  all  the  property  takoi  by  me  on 
the  warrant' 

"Sec.  11.  The  recorder  must  thereupon,  if 
required,  deliver  a  certified  copy  of  the  In- 
ventory to  the  person  from  whose  possession 
the  property  wim  taken  and  to  the  applicant 
tor  the  warrant 

"Sec.  12.  If  the  person  from  whose  posses- 
sion the  property  was  takra  controvert  the 
groniUla  of  Issuing  the  warrant,  the  recorder 
must  proceed  to  examine  the  matter  by  tak- 
\ng  testimony  in  relation  thereto. 

"Sec.  13.  If  it  satisfactorily  appear  that 
the  proper^  taken  Is  not  the  same  property 
as  that  described  in  the  warrant,  or  that 
there  l«  no  probable  cause  for  believing  the 
existence  of  the  grounds  on  which  the  war^ 
rant  was  Issued,  the  recorder  must  cause  It 
to  be  restored  to  the  person  from  whom  it 
was  taken. 

"Sec.  14.  When  a  person  charged  with  vi- 
olating any  provision  of  any  ordinance  of 
the  city  of  Woodbam,  Oregon,  la  supposed 
by  the  recorder  before  whom  he  Is  brought 
to  have  upon  his  person  a  dangerous  weapon 
or  anything  which  may  be  used  as  evidence 
of  the  commission  of  a  violation  of  any  pro- 
vision of  any  ordinance,  the  recordci-  may 
direct  him  to  be  searched  In  his  presence  and 
direct  the  weapon  or  otber  thing  to  be  re- 
tained, subject  to  bis  order. 

"See.  15.  When  any  goods  or  things  are 
taken  on  a  search  warrant  the  manufacture, 
sale  or  use  of  which  are  prohibited  by  any 
of  the  ordinances  of  the  city  of  Woodbum, 
Oregon,  the  recorder  before  whom  they  are 
brought  must  direct  the  officer  to  destroy 
them,  which  direction  the  officer  must  obey, 
and  make  return  thereof  on  the  warrant. 

"Sec.  16.  Inasmuch  as  there  Is  urgent  need 
of  the  foregoing  ordinance  for  the  Immediate 
preservation  of  the  peace,  health  and  safety 
of  the  city  of  Woodbum,  Or^on,  an  emergen- 
cy la  hereby  declared  to  exist  and  this  ordi- 
nance shall  take  effect  and  be  in  full  force 
from  and  after  Its  approval  by  the  mayor." 

On  February  11,  1911,  ordinance  No.  300 
was  adopted.   It  Is  as  follows: 

"Section  1.  That  It  shall  be  unlawful  for 
any  person,  corporation  or  common  carrier, 
or  any  agent  of  any  person,  corporation  or 
common  carrier  to  deliver  within  the  corpor- 
ate limits  of  the  clt7  of  Woodbum,  Oregon, 
anj  ai^ritnoui^  vinous,  fermented  or  malt 
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liquors  or  hard  cidar  or  near  beer  to  any 
person,  firm  or  corporation,  except  to  a  ro- 
istered pharmacist  Any  person,  er  agoit 
of  any  person,  firm,  or  corporation  ot  com- 
mon carrier  vlolatli^  any  of  the  provisions 
of  this  section,  upon  ocmvlctlOB  tbereot  he- 
fore  the  recorder's  court  of  the  city  of  Wood- 
bum,  Oregon,  shall  be  &ied  not  lean  than 
$26.00  nor  more  than  SlOaOO  and  in  default 
of  the  payment  of  such  fine  be  committed  to 
the  dty  Jail  until  such  fine  be  paid,  not  to 
exceed  one  day  for  each  two  dollars  of  such 
fine; 

"Sec.  2.  Inasmuch  as  tlie  dtgr  of  Woodbum 
Is  in  nigrat  need  of  the  foregoing  legislation 
for  the  protection  of  the  peac^  heiUth  and 
safe^  of  the  dty,  this  ordinance  shall  be 
in  full  force  and  elfect  from  and  aft«  its 
approval     Om  mayor.** 

The  complaint  alleges  tliat  purmuint  to 
ordinance  Na  287.  Stengel,  the  recorder,  has 
repeatedly  convicted  and  fined  the  officers  of 
the  dub,  and  thdr  cases  are  now  pending 
in  tlie  (^cnlt  court  lyton  appeal;  that  under 
ordinance  S09,  upon  the  complaint  of  the 
mayor  uid  upon  a  warrant  Issued  by  the  re- 
corder, an  oi^nlzed  force  of  police  officers 
and  Informers  with  force  and  violence  entw- 
ed  the  clubrooms  and  ejected  the  officers  and 
members,  seized  the  property  and  elfects  of 
plaintiff,  took  the  same  into  the  possession  of 
the  city,  and  threaten  further  proceedings  of 
a  like  nature,  whereby  plaintiff  will  be  vexed 
and  annoyed  and  its  property  rendered 
valueless,  and  it  and  its  officers  will  be  vexed 
and  harassed  by  a  multlplldty  of  suits.  De- 
fendants answered  substantially  justl^ing 
under  the  ordinances  above  quoted  and  by 
denials  as  to  other  matters,  among  otber 
things  denying  the  bona  fides  of  tlie  organi- 
zation of  the  dub  and  allegh^  that  its  prin- 
cipal object  is  the  unlawful  sale  of  liquors. 
On  the  trial  there  was  a  decree  for  plaintiff, 
and  defendants  appeal. 

H.  Overton  and  Geo.  O.  Bingham,  for  ap- 
pellants. Thomas  Brown  <Carson  &  Brown, 
on  the  brief),  for  retoMndent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  Previous  to  November,  1900,  the 
sale  of  intoxicating  liquors  was  licensed  In 
the  city  of  Woodbarn.  At  the  election  then 
occurring  the  dty  in  common  parlance  voted 
"diy,"  and  thereafter  such  sales  were  pro- 
hibited. Existing  licenses  expired  in  Janu- 
ary, 1910,  and  coinddently  with  thdr  expira- 
tion a  number  of  citizens  were  suddenly 
seized  with  a  desire  to  Improve  their  social 
and  mental  condition  by  means  of  a  social 
club,  and  the  "Bachelors'  Club"  was  Incor- 
porated, ostensibly  for  that  purpose.  Wheth- 
er or  not  its  membership  was  confined  to 
unmarried  men,  as  the  name  would  aaem  to 
indicate,  the  dub  became  at  once  an  exceed- 
ingly popular  institution  and  soon  attained 
a  membership  of  about  80  peraona.  The 
method  of  initiation  waa  aimite  A.  person 
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desiring  membersbip  signed  an  application 
blank,  and  bla  qnalificaUona  were  passed  up- 
on by  tbe  trustees,  and  U  found  worthy  be 
paid  a  fee  of  f6  and  was  admitted.  Of  this 
amount  fl  was  for  membership  and  tbe 
other  $5  was  for  a  book  of  coupons,  entitling 
the  bolder  to  receive  a  certain  quantity  of 
any  refreshments  the  club  might  have  tn 
stock.  A  room  on  the  ground  floor  of  a  build- 
ing formerly  used  as  a  saloon  waa  rented,  a 
bar  established,  and  stewards  provided,  and 
last  hut  not  least  a  stock  of  liquors,  cigars, 
and  soft  drinks  laid  in  for  the  comfort  and  de- 
lectation of  the  members.  The  club  secured 
a  United  States'  Internal  revenue  license  for 
tbe  sale  of  liquors  and  proceeded  to  furnish 
its  members  with  liquors,  cigars,  and  other 
nfreahmentB,  when  called  for.  There  is  no 
evidence  that  the  dub  ever  did  anything 
toward  the  moral  or  mental  Improvement  of 
Its  members,  beyond  furnishing  them  llquon, 
dgars,  and  soft  drinks  in  exchange  for  con- 
ponB,  and  we  conclude  from  tbe  teetimony 
that  the  principal  object  of  the  corporation 
.was  the  disposal  of  liquors  to  Its  members. 
It  Is  claimed  that  the  provision  of  the  chart- 
er autborUng  the  council  to  license  and  reg- 
ulate tbe  sale  or  disposal  of  Intoxicating 
Uqnors  does  not  Include  the  power  to  pro- 
hibit ttadr  aale.  Whether  tbls  is  correct  or 
not  la  of  no  moment  in  this  case,  as  the  coun- 
cil has  not  attempted  by  this  ordinance  to 
prohlMt  the  sale  of  liqiuns  In  Woodbura, 
bnt  has  confined  the  right  to  make  such  sales 
to  regiBtered  pharmadsts  and  iqwn  a  bona 
fide  prescription  for  disease.  This  Is  not 
prohlUtfon,  but  regnlation.  Taking  this  In 
connection  with  the  plenary  power  granted 
the  cotrndl,  by  section  5,  supra,  to  pass  and 
enact  such  ordinances  as  it  shall  dean  ex* 
pedlent  to  suppress  intemperance,  we  are  of 
tbe  opinion  that  the  ordinance  is  valid. 

[2]  The  contention  that  these  sales  were 
not  sales  of  liquors,  but  that  it  was  the  prop- 
er^ of  the  members  of  tbe  club,  cannot  be 
sustained.  The  club  is  a  corporation  and  Is 
Itself  an  artlfldal  person  and,  as  such,  owns 
the  liquors  purchased  by  it.  The  act  of  tak- 
ing a  member's  money  tn  gross,  and  allowing 
him  to  spend  It  for  liquors  in  detail  as  his 
appetite  may  require,  does  not  alter  the  fact 
ttiat  in  its  ultimate  analysis  the  transaction 
la  a  sale;  nor  does  the  fact  that  no  profit 
la  made  by  the  transaction  alter  Its  nature. 
It  is  not  a  defense  to  a  charge  of  unlawful 
disposal  of  liquor  for  the  seller  to  show 
that  he  sold  it  for  less  than  it  cost  htm. 

[3]  Ordinance  No.  307  is  not  void.  A 
house  where  the  unlawful  sale  or  disposition 
of  Intoxicating  liquor  is  carried  on  Is  a  dis- 
orderly house.  People  v.  Clark,  1  Wheel.  Cr. 
G.  (N.  T.)  288;  Gbesk  T.  Gommonwealtb,  79 
Ky.  359. 

[4]  Ordinance  No.  309  is  void.  The  right 
of  the  dtizai  to  -be  protected  against  un- 


reasonable search  and  seizure  is  a  very  val- 
uable one,  and  we  have  been  cited  to  no  pro- 
vision of  the  charter  of  Woodbum  that  con- 
fers upon  the  municipality  the  right  to  ex- 
ercise this  high  prerogative.  Ordinance  No. 
300  is  confessedly  void,  both  for  want  of  au- 
thority In  the  charter  to  enact  it,  and  be- 
cause it  Interferes  with  Interstate  commerce. 
It  does  not  appear,  however,  that  any  at- 
tempt has  been  made  to  enforce  it,  and  we 
are  not,  therefore,  required  to  make  any 
order  In  relation  to  It 

The  decree  of  the  circuit  court  enjoining 
prosecution  under  ordinances  287  and  307  Is 
reversed,  but  the  decree  wUl  stand  as  to  No. 
309.  The  appellant  will  recover  costs  and 
disbursements  in  this  court,  and  neither 
party  wiU  recover  costs  and  dlsbursemoits 
in  tbe  circuit  court 


UNITED  STATES  NAT.  BANE  OF  VALE  v. 
FIBST  TRUST  &  SAVINGS  BANK 
OF  BROGAN. 
(Supreme  Court  of  Oregon,   Dec  H,  1911.) 

1.  Banks  ard  Bankxho  (fi  109*)— Oashjek— 

DKLEOATION  07  AUTHOBITT. 

A  casbier  of  a  bank  cannot  delegate  to  an 
officer  of  another  bank  anthorltr  to  accept 
drafts  In  such  cashier's  name. 

[Ed.  Note.— For  other  casos,  see  Banks  and 
Banking,  Dec.  Dig.  S  109.*] 

2.  Bajtxs  Aim  BAiTKiva  Q  100*>— Omens. 

Drafts  on  a  atata  bank  were  presented  at  a 

national  bank,  and  tbe  vice  president  of  the 
national  bank,  with  tbe  authority  of  the  cashier 
of  the  state  bank,  executed  a  written  acceptance 
in  tbe  name  of  the  cashier  of  the  state  lank. 
Held  that,  as  one  person  cannot  be  an  i^nt 
and  a  party  at  tbe  same  time  except  with  tbe 
full  knowledge  and  consent  of  tbe  principal,  the 
acceptance  by  tbe  vice  president  was  not  author- 
ized, and  hence  was  not  evidence  of  a  written 
acceptance  under  L.  O.  L.  S  5966,  requiring  the 
acceptance  of  a  bill  to  be  in  writing  and  signed 
bj  the  drawee. 

[Ed.  Note.— For  other  caaes,  see  Banks  and 
Banking,  Dec.  Dig.  f  109.*] 

3.  Biixs  AiTD  Notes  (f  61S*)— Da  aits— Lia- 
bility. 

Where  a  bill  of  exchange  is  drawn  upon 
one  bank  in  favor  of  another,  evidence  that 
the  bank  upon  which  the  bill  was  drawn  could 
have  obtained  aafficient  of  tbe  drawee's  funds 
for  payment  was  immaterial  in  an  action  on 
tbe  biU,  for  L.  O.  L.  8S  6960,  6022,  provides 
that  a  chedi  or  bill  does  not  operate  as  an  as- 
signment of  any  part  of  the  funds  of  the  drawer, 
and  that  tlie  payor  Is  net  liable  tmtil  accept- 
ance. 

[Ed.  Note.— For  other  caaes,  see  KUs  and 
Notes,  Dec.  Dig.  f  613.*] 

4.  Plkadiitq  (S  387*)— Tkbobt  or  Cask— Al- 

TEBATION. 

Where  a  complaint  based  the  right  to  recov- 
er upon  certain  grounds,  plain  tiff  cannot  recover, 
upou  others,  for  a  party  may  not  alter  his  the- 
ory of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  1300-1304;  Dec.  Dig.  {  387.*] 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; Dalton  Biggs,  JudgSb 
Action  by  the  United  States  National  Bank 
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Of  Tftle  against  the  Flnt  Trust  ft  BaTlncB 
Bank  of  Bn^an.  From  a  JndpniDtfor  plaln- 
tur,  defoidant  a]>peals.  Bevcmed  and  re- 

manded,  witb  diiectiona. 

This  Is  an  appeal  by  defendant  from  a 
Judgment  npon  the  Terdlct  of  a  Jary  for 
$280.47.  This  action  Is  based  apon  two  in- 
land  bills  of.  eX:change  for  (120.47  and  (160, 
respectively,  upon  which  the  plaintiff  charses 
defendant  as  an  acceptor;  the  first,  with  the 
alleged  acceptance,  being  In  the  following 
form:  "Brogan,  Oregon,  Nov.  22.  1910.  Na 

 .    First  Trust  &  Savings  Bank:  Pay 

to  the  order  of  U.  S.  National  Bank  ($120.4'0 
one  hundred  &  twenty  47/100  dollars,  Mor- 
rison &  Son.  O.  K.  by  TscMrgl,  Cashier,  11/- 
22/10."  The  second  bill  Is  la  the  same  form, 
except  as  to  amount  and  name  of  payee. 

The  complaint  alleges  the  corporate  exist- 
ence of  the  plaintiff  and  defendant;  the  exe- 
cution of  the  bills  and  the  delivery  thereof 
to  plaintiff;  the  presentment  of  the  bills  to 
defendant  and  Its  due  acceptance  of  the  same 
In  writing,  upon  the  face  thereof,  as  follows: 
"0.  K.  Tschlrgl,  Cashier."  At  said  time,  B. 
L.  Tschlrgl  was  cashier  of  the  First  Trust  & 
Savings  Bank,  of  Brogan,  Or.  Plaintiff,  re- 
lying npon  said  bills  and  their  acceptance  by 
defendant,  then  and  there  paid  to  the  drawer, 
Morrison  &  Son,  the  amount  of  the  bills.  No- 
vember 29,  1910.  plaintiff  presented  the  bills 
to  defendant  for  payment,  which  was  refused. 
Two  causes  of  action  are  separately  stated  In 
substance  as  above.  As  to  the  alleged  accept- 
ance as  It  appears  upon  the  face  of  the  bills 
in  evidence.  It  Is  noticed  that  the  word  "by" 
Is  omitted  in  the  complaint.  Defendant  by 
its  answer  denies  the  acceptance  of  the  bills, 
or  that  they  were  presented  for  acceptance, 
and  admits  that  defendant  refused  to  pay 
the  sam^  and  avers  that  Morrison  &  Son,  at 
the  time,  had  no  funds  deposited  with  de- 
fendant with  whltft  to  pay  them.  The  reply 
puts  In  Issue  the  new  matter  of  the  answer, 
and  avers  that  at  the  time  of  the  transaction 
defoidant  held  certain  assignments  of  ac- 
counts, and  expected  to  get  returns  from  cer- 
tain consignments  of  alfalfk  seed  belonging 
to  MorrUon  &  Son. 

O.  W.  Hayes  (Hayes  ft  Crandall,  on  the 
brief),  tax  appellaot  3.  W.  McCuilocb  (H. 
0.  Eastbam  and  McCnllodi,  SoUas  A  Dun- 
can, on  the  brief),  for  respondent. 

BEAN,  J.  (after  stating  the  fticts  as  above). 
It  appears  from  the  evidence,  which  la  all 
contained  in  the  record,  that  Mr.  J.  P.  Dnna- 
way,  at  the  time  the  tranaaction  occurred, 
jvas  the  vice  president  and  acting  cashiw  of 
the  plaintiff  bank,  at  Vale,  Dr.;  and  Mr.  B. 
L.  Tschlrgl  was  the  cashier  of  the  defendant 
bank  at  Brogan.  Or.  At  the  date  mentioned 
on  the  bills,  W.  J.  Morrison,  of  the  firm  of 
Morrison  ft  Son,  gave  the  plaintiff  the  two 
bills  in  payment  of  a  note,  and  for  $190  In 
cash. 

Mr.  7.  p.  Dunaway  tesUfled  that  be  caUed 


Mr.  Tschlrgl  np  over  the  telephone,  a  few 
minutes  after  be  had  taken  the  bills  or  checks 
of  Morrison  ft  Son,  and  told  bim  tbat  Mr. 
Morrison  had  stated  that  be  had  arranged 
with  Mr.  TMilrgl  to  take  care  of  his  checks, 
and  he  wanted  to  know  if  he  would  do  so  if 
the  checks  were  presented.  Mr.  Tschlrgl  an- 
swered "that  they  would  not";  that  Mr.  Mor- 
rison waa  looking  for  a  remittance  from  Wei- 
ser,  and.  If  the  same  were  received,  he  would 
ta^  care  of  the  checks,  but  unless  the  mcmey 
came  he  could  not  accept  them. 

After  Hr.  Dunaway  pfaoued  to  the  commis- 
sion company  in  regard  to  the  remittance^ 
and  reported  to  Mr.  Tschlrgl  that  he  was  in- 
formed tbat  the  remittance  had  been  mailed, 
and  after  Mr.  Morrison  talked  over  the  phone 
to  Mr.  Tschlrgl,  Mr.  I>unaway  said  to  the  lat- 
ter, "I'll  mark  the  checks  O.  K.  by  you  and 
send  them  to  Boise  for  clearance,"  and  Mr. 
Tschlrgl  said,  "AU  right,"  and  he  so  marked 
the  checks.  To  the  question.  "It  was  at  tbat 
time  tbat  Mr.  Tschlrgl  told  you  to  sign  his 
name  on  that  check?"  Mr.  Dunaway  answer- 
ed: "I  didn't  say  that  I  told  bim  what  I 
vrould  do,  and  he  said,  'All  rl^t' "  On  cross- . 
examination,  to  the  question,  "You  knew  as 
a  banker,  after  they  (the  checks)  were  certi- 
fied, tbat  the  bank  would  be  holden?"  Mr. 
Dunaway  answered:  "Yes,  sir;  then  I  knew 
it  was  customary,  If  the  cashier  said  It  would 
be  paid,  it  would  be  paid." 

The  other  evidence  on  the  part  of  plaintiff 
tended  to  corroborate  Mr.  Dunaway's  testi- 
mony; but  there  was  no  other  proof  of  any 
authority  given  to  the  latter  to  accept  the 
checks  for  the  Bank  of  Brogan. 

At  the  close  of  plaintiff's  case,  defendant's 
counsel  moved  the  court  for  a  nonsuit,  which 
was  denied.  We  will,  however,  pass  this  and 
consider  the  whole  record  under  section  3. 
art  7,  of  the  Constitution,  as  emended  by 
laws  1911,  p.  7.  "wblch  among  other  things, 
provides  that:  "Until  otherwise  provided  by 
law,  upon  appeal  of  any  case  to  the  Supreme 
Court,  either  party  may  have  attached  to  the 
bill  of  exceptions  the  whole  testimony,  the 
Instructions  of  the  court  to  the  jury,  and  any 
other  matter  material  to  the  decision  of  the 
appeal.  If  the  Supreme  Cotirt  shall  be  of 
opinion,  after  consideration  of  all  the  mat- 
ters thus  submitted,  that  the  Judgment  of  the 
court  appealed  from  was  such  as  should 
have  been  rendered  In  the  case,  such  Judg- 
ment shall  be  affirmed,  notwithstanding  any 
error  committed  during  the  trial;  or  if,  In 
any  respect,  the  Judgment  appealed  from 
should  be  changed,  and  the  Supreme  Court 
shall  be  of  opinion  that  It  can  determine  what 
Judgment  should  have  been  entered  in  the 
court  below,  It  shall  direct  such  Judgment  to 
be  entered  In  the  same  manner  and  with  like 
effect  as  decrees  are  now  entered  in  equity 
cases  on  appeal  to  the  Supreme  Court" 

The  evidence  on  behalf  of  defendant  tend- 
ed to  show  that  B.  L.  Tschlrgl,  as  cashier  of 
the  Brogan  Bank.  Informed  Dunaway  tbat 
Morrison  ft  Son  had  no  funds  In  the  Bank  of 
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Brogan;  that  their  account  was  overdrawn, 
and  tbe  flrm  was  at  that  time  owing  the  bank 
on  some  other  paper;  that  his  bank  therefore 
could  not  pay  the  checks  unless  the  fnnds 
were  there;  but  that  they  would  take  care 
of  the  checks  If  a  certain  remittance  In  fall 
came  from  Welser;  that  he  did  not  empower 
Mr.  Dunaway  to  accept  the  checks  for  de- 
foidant;  that  the  checks  were  not  paid  for 
want  of  funds  on  deposit  by  Morrison  &  Son. 

[1j  Nnmerous  errors  are  assigned,  among 
them  the  introduction  of  the  checks  and  the 
testimony  relating  to  the  making  of  the  mem- 
orandum "O.  K.  by  Tschlrgl,  Cashier,"  and 
the  instructions  of  the  court  submitting  the 
same  to  the  Jury,  to  all  of  which  ezceptlcma 
were  duly  reserred  by  defoidant's  counsel. 
Giving  to  the  notation,  "O.  K.  by  Tadiixgl, 
Cashier,"  on  the  face  of  the  checks,  all  the 
meaning  that  may  be  claimed  on  account 
thereof,  we  do  not  think  that  this  memoran- 
dimi  purports  to  be  signed  by  the  Bank  of 
Brogan  or  by  Tschlrgl,  Its  cashier.  At  the 
most  it  appears  to  be  a  notation  made  by 
Mr.  Dunaway,  cashier  of  the  Bank  of  Tale, 
Indicating  that  Tschlrgl,  cashier  of  the  Bank 
of  Brogan,  had  approved  the  checks  verbaily 
over  the  telephone.  Tschlrgl,  as  such  cash- 
ier, had  no  Implied  authority  to  authorize 
Mr.  Dunaway  to  accept  Uie  checks  for  the 
Bank  of  Brogan,  and  there  is  no  evidence  in 
the  record  that  the  defendant  bank,  or  any 
oflBcer  thereof,  ever  empowered  Tschlrgl  to 
delegate  such  authority  to  Mr.  Dunaway. 
Tschlrgl,  cashier  of  the  Bank  of  Brogan,  was 
its  agent,  and  the  general  role  Is  that  an 
agent  In  whom  trust  or  confidence  is  reposed, 
or  who  is  required  to  exercise  judgment,  may 
not  intrust  the  performance  of  his  duties  to 
another.  81  Cyc.  14^;  Dorchester  &  Milton 
Bank  v.  New  England  Bank,  1  Cush.  (Mass.) 
177;  Emerson  V,  Providence  Hat  Manufactur- 
ing Company,  12  Mass.  237,  7  Am.  Dea  6B. 

[2]  Mr.  Dunaway,  at  the  time  of  the  alleg- 
ed acceptance  of  the  checks,  was  the  vice 
president  and  acting  cashier  of  the  Bank  of 
Vale.  One  cannot  be  a  party,  and,  in  the 
same  transaction,  an  agent  of  the  opposite 
party,  except  with  the  fall  knowledge  and 
consent  of  such  principal.  It  was  incompati- 
ble for  the  cashier  of  the  plaintiff  to  act  as 
agent  frf  the  defendant  in  accepting  the  checks 
In  qnestlon.  Mechem  on  Agency,  S8  66,  68. 
Neither  is  there  any  evld«ice  in  the  record 
to  the  effect  that  the  plaintiff  ratified  or 
adc^ted  as  Its  own  the  act  of  Mr.  Dunaway 
in  making  the  Indorsement  on  the  checS:s. 
Our  n^otlaUe  instruments  law  requires  that 
the  acceptance  of  a  bill  must  be  in  writing 
and  signed  by  the  drawee.  "L.  O.  L.  %  S966. 
There  being  no  competnt  evidence  tending  to 
■how  that  the  defendant  bank  signed  an  ao> 
ceptance  of  the  dieeks,  we  think  It  was  er> 
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ror  for  the  trial  court  to  admit  the  memoran- 
dum on  the  checks  In  evidence. 

[9]  We  come  now  to  the  question  of  the  lia- 
bill^  of  the  defendant,  indepradent  of  ttie  ac- 
ceptance of  the  checks.  There  was  much  evi- 
dence introduced  as  to  the  condition  of  Mor- 
rison &  Son's  account  at  the  Bank  of  Brogan; 
and  the  opportunity  of  the  defendant  bank 
to  obtain  funds  from  the  sale  of  seed  and 
hay  whereby  It  would  be  recompensed  for  the 
paymmt  of  Morrison  &  Son's  checks,  which 
were  presented  for  payment  November  29, 
1010;  and  as  to  the  arrangement  claimed  to 
have  been  made  by  Morrison  &  Son  with  the 
Bank  of  Brogan  to  honor  the  checks.  At  the 
close  of  the  evidence,  counsel  for  defendant 
requested  the  court  to  Instruct  the  jury  to 
return  a  verdict  in  favor  of  defoidant.  Sec- 
tion 6018,  L.  O.  L.,  provides  that:  "A  check 
is  a  bill  of  excliange  drawn  on  a  bank  paya- 
ble on  demand.  Except  as  herein  otherwise 
provided,  the  provisions  of  this  act  applica- 
ble to  a  bill  of  exchange  payable  on  demand 
apply  to  a  check."  The  legislative  enactment 
now  in  force  in  this  state  provides  that  a 
check  or  bill  does  not  operate  as  an  assign- 
ment of  any  part  of  the  funds  to  the  credit 
of  the  drawer  with  the  bank,  and  the  bank  is 
not  liable  to  the  bolder  unless  and  until  It 
accepts  or  certifies  to  the  (^eck.  Section 
6022,  L.  O.  L.  And  section  &960,  Ll  O.  I... 
makes  a  like  provision  In  regard  to  a  bill  of 
exchange.  This  renders  the  testimony  refer- 
red to  immaterial.  In  the  absence  of  an  ac- 
ceptance or  certification  of  the  checks  Involv- 
ed, the  defendant  bank  was  not  liable.  This 
is  now  the  law  in  those  states  that  have 
adopted  the  negotiable  InBtmments  law  (St- 
over on  Neg.  Inst  Law,  |  98),  and  In  our 
opliUon  Is  dedslve  of  this  feature  of  the  case. 

[4]  However,  the  complaint  alleges  the  ac- 
ceptance of  Oie  cheda  by  defendant  as  the 
basis  of  this  action,  and  the  plaintiff  must 
proceed  upon  this  theory  imlil  the  end,  and 
recover.  If  at  all,  upon  this  asserted  xigbt  of 
recovery.  Mescall  v.  Tally,  91  Ind.  96;  Tole- 
do, Bt  Lonla  &  Kansas  City  Railroad  Com- 
pany V.  Levy,  127  ind.  168,  2S  N.  B.  778;  Whit- 
ten  V.  Ortswold  (Or.)  118  Pac.  1018,  decided 
November  21,  1911. 

After  a  careful  consideration  of  all  the 
mattm  submitted  in  this  cose^  we  are  of  the 
opinion  that  there  was  no  evidence  produced 
to  sustain  the  alle^tions  of  the  complaint  or 
to  be  submitted  to  the  jury,  and  that  the  cir- 
cuit court  erred  in  not  instructing  the  Jury 
to  return  a  vwdlct  fbr  defwdant 

Therefore  the  judgment  of  the  lower  court 
Is  reversed,  and  the  cause  will  be  remanded, 
with  directions  to  enter  a  judgment  of  the 
same  force  as  n[M>n  a  verdict,  in  favor  of  de- 
fendant, in  accordance  with  this  opinion. 
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En^ATB  T.  SET80B. 
(Snpreme  Gonrt  of  Oregon.  Dec  12,  1911.) 

1.  HoiaCIDK  (I  S13*>— MARSLAnOBTEB— VBB* 
DIGITS  UFFICIBNCT. 

A  verdict  -convicting  of  "involantar;  man* 
slaughter"  is  sufficient  as  a  general  verdict  con- 
victing of  "manBlaoghter,"  under  1^  O.  L.  H 
1897-1902,  defining  manslaughter  In  itm  variou* 
phases,  and  section  1905,  impoeing  the  same 
penalty  on  them  all. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  iS  671-676;  Dec.  Dig.  I  818.«] 

2.  Cbihinal  Law  Q  893*)— Tkbdiotb— Suvn- 

CXENCT. 

A  verdict  should  be  reasonably  construed, 
and  not  be  held  insufficient,  unless  it  is  doubt- 
ful, or  finds  upon  immaterial  issues,  or  maoi- 
festl;  tends  to  woi^  injustice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C3ent.  Dig.  §  2089;  Dec.  Dig.  S  893.*] 

.8.  HOUICIDB   (S   84*)  —  "IlTTOLUnTABT  MaH- 
BLAUOHTEE." 

"Involnntarv,"  as  applied  to  manslaughter, 
means  that  the  lulling  was  committed  hj  acci- 
dent, or  without  intention  to  take  Ufa  (quoting 
4  Words  and  Phrases,  p.  8762). 

[Ed.  Note.— For  o^er  cum,  m*  Homicide, 
Dec  Dig.  I  34.*] 

Appeal  from  Circuit  Coturt^  Baker  Oonnty; 
William  Smitb.  Judge. 

George  Setsor  was  convicted  of  mandaagh- 
ter,  and  he  appeals.  Affirmed. 

Wm.  H.  Packwood,  Jr.  (John  L.  Rand,  A. 
A.  Smith,  and  Wm.  H.  Packwood,  on  the 
brief),  for  appellant  O.  C.  McCoUocb  (W.  S. 
LeraiB,  Dlat  Atty,,  on  the  brief),  for  the 
Stata 

BBAN,  J.  Tbe  defendant  waa  Indicted  for 
the  crime  of  murder  In  the  first  d^ree  for 
the  killing  of  one  John  Thomas.  He  pleaded 
not  guilt:^,  and  upon  trial  by  a  Jniy  was  con- 
victed and  sentenced  to  a  term  of  from  one 
to  fifteen  years  in  tbe  penitentiary,  with  a 
fine  of  |1,000,  for  manalanghter,  from  wtalcb 
Judgmrat  he  an>eal8. 

Tbe  Jury  returned  a  verdict  In  tbe  follow- 
ing form:  "We,  the  jury,  duly  impan^ed  to 
try  the  above-entitled  canae,  find  the  defend- 
ant, George  Setsor,  guilty  of  involuntary 
manslaaghter.  [Signed]  B.  R.  Palmer,  Fore- 
man." Counsel  for  defendant  moved  tbe 
court  to  set  aside  tbe  vwdlct  and  discharge 
defendant,  for  tbe  reason  that  by  tbe  return 
of  tbe  verdict  and  tbe  discharge  of  tbe 
Jniy  thereafter  tbe  defendant  bad  been  ac- 
quitted of  the  crime  of  mnrdor  in  the  first 
degree,  murder  in  the  second  degree,  and 
manalanghter;  and  that  tbe  Jury  waa  not 
authorized  to  return  a  verdict  of  snllty  of 
Involontary  manalaughter,  or  any  other  vet^ 
diet,  exc^t  not  guilty. 

The  defendant  assigns  as  error  tbe  over- 
ruling at  tbe  motion  and  tbe  Judgment  of 
8aiteno&  He  does  not  aak  for  a  new  trial, 
and,  as  we  nndorstand  Uie  brief  and  oral 
agreement  of  counsel  tor  defendant,  the  only 
question  raised  for  tbe  determination  of  this 


oourt  Is  wbetber  or  not  tbe  Jndgment  ap- 
pealed from  la  void,  and  whether  the  defend- 
ant ahonld  be  discharged,  for  the  reason  that 
the  verdict  of  the  jury  was  not  in  legal  form 
under  the  statute  of  this  state,  and  did  not 
aathorlie  tbe  trial  court  to  paM  JndgmttL 

Our  statute,  making  provisions  for  trials 
In  criminal  actions  as  to  tbe  verdict,  li^  In 
effet^  as  fcdlowe:  "The:JuZ7  may  either  find 
a  goieral  verdict,  or  where  they  are  In  doubt 
as  to  the  legal  effect  of  the  facts  proven,  they 
may  find  a  special  verdict"  Section  1648, 
L.  O.  H  "A  general  verdict  upon  a  plea  of 
not  guilty,  is  either  'guiltT*  or  *not  guilty,' 
which  Imports  a  conviction  or  acquittal  of 
the  crime  charged  in  the  indictment"  Sec- 
tion 1547,  Ii.  O.  L.  "A  special  verdict  Is  one 
by  which  the  Jury  finds  the  facts  only,  leav- 
ing the  Judgment  to  the  court  It  muet  pre- 
sent tbe  conclusions  of  fact,  as  established 
by  the  evidence."  Section  1548,  Ia.  O.  L. 
"The  special  verdict  must  be  reduced  to 
writing  by  the  Jury,  or  in  their  presence,  un- 
der the  direction  of  the  court,  and  agreed  to 
by  them,  before  they  are  discharged.  It 
need  not  be  In  any  particular  form,  but  is 
sufficient  If  It  present  intelligibly  the  facta 
found  by  the  Jury."  Section  1649,  U  O.  h. 
"In  all  cases,  tbe  defendant  may  be  found 
guilty  of  any  crime,  the  commission  of  whldi 
is  necessarily  included  in  that  with  which 
he  is  charged  in  the  indictment,  or  of  an  at- 
tempt to  commit  such  crime."  Section  1552, 
L.  O.  L.  "When  there  is  a  verdict  found,  In 
which  it  appears  to  the  court  that  tbe  Jury 
have  mistaken  the  law,  the  court  may  ex- 
plain tbe  reason  for  that  opinion,  and  direct 
the  Jury  to  reconsider  their  verdict;  but  if 
after  such  reconsideration  th^  find  Uie  same 
verdict,  it  must  be  received."  Section  1SS4^ 

The  section  of  our  statute  which  Is  espe- 
cially applicable  In  determining  whether  or 
not  a  verdict  Is  in  legal  form  and  should  be 
received  is  as  follows:  "If  the  Jury  find  a 
verdict  whldi  Is  neither  a  goieral  nor  a  q)e- 
dal  verdict,  as  defined  In  sections  1547  and 
1648,  the  court  may,  with  proper  Instruc- 
tlons  as  to  tbe  law,  direct  them  to  reconsider 
it;  and  the  verdict  cannot  be  received  until 
it  be  given  In  some  (form)  from  which  It 
can  be  clearly  understood  what  Is  tbe  intent 
of  the  Jury,  whether  to  render  a  goierai  ver- 
dict or  to  find  tbe  facts  specially,  and  to 
leave  tbe  Judgment  to  the  court"  Section 
155,   Ii.  O.  U 

[1]  We  think  it  Is  dear  from  the  verdict 
renda«d  In  this  case  that  tbe  Jury  intended 
to,  and  did  rendw  a  general  verdict;  there- 
fore the  only  emtentlon  is  In  regard  to  tlte 
deacription  of  the  crime  of  which  the  de- 
fendant waa  found  guilty*  namdy,  Involun- 
tary  manslaughter.  Under  our  statute,  the 
general  description  of  the  crime  for  which 
defendant  waa  sentenced  Is  manslaughter. 
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If  tbe  adjective  "inToluntary,"  coDtalued  In 
the  Terdlct,  can  be  given  a  slgniflcatlon  Indi- 
cating an  excuse  or  Justification,  or  any  de- 
gree of  crime  less  than  manslaughter,  or  any 
crime,  not  Included  In  the  Indictment,  then 
It  would  seem  that  the  [wsitlon  taken  by  the 
defendant's  counsel  Is  correct.  On  the  other 
hand.  If  the  word  "Involuntary"  does  not 
bave  any  such  signification,  then  the  coodn- 
sion  must  be  to  the  contrary. 

Sections  1897  to  1902,  inclusive.  L.  O.  U, 
define  the  crime  of  manslaughter;  section 
1897,  Ij,  O.  L.,  as  follows:  "If  any  person 
shall,  without  malice  express  or  Implied,  and 
without  deliberation,  upon  a  sudden  heat  of 
passion,  caused  by  a  provocation  apparently 
eoffldent  to  make  the  passion  irresistible,  vol- 
untarily klU  another,  sucb  person  shall  be 
-deemed  guilty  of  manslaughter."  And  sec- 
tion 1898,  li.  O.  h.,  in  these  words:  "If  any 
person  shall.  In  the  commission  of  an  unlaw- 
ful act,  or  a  lawful  act  without  due  caution 
or  circumspection,  involuntarily  kill  another, 
such  person  shall  be  deemed  gnilty  of  man- 
slaughter.** 

Section  1905,  K  O,  L.,  makes  the  only'  pro- 
vision for  the  punishment  of  such  crime,  to 
wit:  "Every  person  convicted  of  manslaugh- 
ter shall  be  punished  by  Imprisonment  In  the 
penitentiary  not  less  than  one  nor  more  than 
fifteen  years,  and  by  a  fine  not  exceeding 
$6,000." 

Mr.  Bishop  says:  "Tbe  language  of  the 
verdict,  being  that  of  'lay  people,'  need  not 
follow  the  strict  rules  of  pIea<Ung,  or  be 
otherwise  technical.  Whatever  conveys  the 
Idea  to  the  common  understanding  will  suf- 
fice. And  all  fair  Intendments  will  be  made 
to  support  It"  1  Bishop's  New  Criminal 
Procedure,  }  1005. 

[2]  Verdicts  should  have  a  reasonable  In- 
tendment and  receive  a  reasonable  construc- 
tion, and  should  not  be  avoided,  unless  from 
necessity,  originating  in  doubt  as  to  their 
Import,  from  Immateriality  of  tbe  issue  found, 
or  thdr  manifest  tendency  to  work  Injus- 
tice. 29  Am.  &  Etag.  Enc.  of  Law  (2d  Ed.)  p. 
1002.  'The  teat  of  the  snfflcieucy  of  a  ver- 
dict is  this:  Is  It  so  certain  that  the  court 
<an  give  judgment  upon  it?"  29  Am.  A  Eng. 
Sac  of  Law  (2d  Ed.)  p.  1025,  citing  Burton 
V.  Bondies,  2  Tex.  204.  "The  verdict  is 
good  if  Its  meaning  can  be  reasonably  as- 
certained, and  It  can  be  legally  carried  into 
effect;  otherwise  not"  1  Bishop's  New  Crim- 
inal Procedure,  |  6tf . 

We  find  In  the  notes  to  the  case  of  People 
V.  Sullivan  (N.  Y.)  63  U  R.  A.  853,  on  page 
401,  that  it  has  been  held  that  it  Is  com- 
petent and  proper  for  the  Jury  in  a  prosecu- 
tion for  murder  to  negative  the  proposition 
that  the  defmdant  Intended  to  kill  the  dece- 
dent; and  a  verdict  that  he  did  not  design 
-or  intend  tbe  death  of  the  decedrait  but  he 
unlawfully  killed  him  while  engaged  in  the 
commission  of  some  felony,  Is  proper,  and 
■constitutes  a  venUct  of  murder  In  the  third 
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degree,  under  Wis.  Rev.  Stat  c  164,  H  1,  2, 
citing  State  v.  Hammond,  35  Wia.  315.  And 
a  conviction  for  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act  may  be 
had  under  an  indictment  charging  voluntary 
manslaughter,  citing  Isham  v.  State,  88  Ala. 
213. 

Where  a  verdict  was  of  manslaughter  In 
the  second  degree,  no  such  degree  of  man- 
slaughter being  specified  by  the  statute,  a 
conviction  for  manslaughter  was  sustained; 
the  words  relating  to  the  degree  being  re- 
jected as  surplusage.  1  UcClain  on  Criminal 
Law,  I  392. 

The  verdict  should  be  regarded  from  the 
standpoint  of  the  Jury's  intention,  when  this 
can  be  ascertained;  if  consistent  with  1^1 
prlnc^lea,  such  effect  should  be  given  to 
their  findings  as  will  most  nearly  conform 
to  their  intent,  and  should  be  construed  and 
applied  reasonably  In  the  light  of  all  the 
proceedings.  29  Am.  &  Enfr  Enc.  of  Law 
(2d  Ed.)  p.  1023. 

What,  then.  Is  the  meaning  of  this  ver- 
dict of  the  Jury,  flndlog  the  defendant  guilty 
of  Involuntary  manslaughter?  Mr.  Wharton 
defines  tbe  crime  as  follows:  "Involuntary 
manslaughter  is  where  one  doing  an  unlaw- 
ful act  not  f^onious  or  tending  to  great 
bodily  harm,  or  doing  a  lawful  act  without 
proper  caution  or  requisite  skill,  undesigned- 
ly kills  another.  According  to  the  old  writ- 
ers, It  Is  where  death  results  unintentionally, 
so  far  as  the  defendant  la  concerned,  from 
an  unlawful  act  on  his  part  not  amounting 
to  felony,  or  from  a  lawful  act  negligently 
performed."    Wharton  on  Homicide,  1  & 

[3]  In  Words  and  Phrases  (volume  4,  p. 
3782)  we  find;  "  'Involuntary,*  as  applied  to 
manslaughter,  means  that  the  killing  was 
committed  by  accident,  or  without  auy  in- 
tention to  take  Ufe"— citing  United  States  v. 
Outerbrldge  (U.  S.)  27  Fed.  Cas.  300,  391. 
We  find  here  several  definitions  of  Involunta- 
ry manslaughter,  taken  from  various  opin- 
ions and  different  statutes.  Many,  if  not  all 
of  which  are  Identical  with  the  inrime  men- 
tioned In  sections  1898  and  1902.  L.  O.  L. 

The  trial  court  instructed  the  Jury,  as  to 
manslaughter,  according  to  the  provisions  of 
sections  1897  and  1902,  L.  O.  L.,  and  In  ad- 
dition thereto  In  part  as  follows:  "A  homi- 
cide Is  manslaughter,  even  though  committed 
in  doing  an  act  lawful  in  itself,  if  the  de- 
fendant was  guilty  of  gross  or  culpable  neg- 
ligence, and  sucb  Diligence  was  the  cause 
of  tbe  death." 

Mr.  Justice  Moore,  In  discussing  a  kindred 
question — the  description  of  a  crime  In  an 
indictment— in  the  case  of  State  v.  Ayers, 
49  Or.  67,  88  Pac.  654  (10  L.  R.  A.  IN.  S.] 
992,  124  Am.  St.  R^.  1(^6),  makes  this  apt 
Illustration  In  regard  to  defining  a  crime: 
"If  our  statute,  *  ♦  •  had  delineated  tbe 
commission  of  an  offense  and  prescribed  a 
punishment  as  follows:  'If  any  person  shall 
paqKwely,  and  of  deliberate  and  pranedltat- 
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ed  malice,  kill  another,  such  person,  upon 
conviction  thereof,  shall  be  pnnlshed  with 
death' — ^the  elements  of  the  common  law 
could  undoubtedly  be  examined  to  ascertain 
the  name  anciently  given  to  the  classification 
of  such  crime" — dtfng  State  t.  DeWolfe,  67 
Neb.  321,  ftS  N.  W.  746.  Applying  this  role 
and  lllaetratlon  to  the  case  at  bar,  It  wonld 
seem  proper  for  the  Jury  In  their  verdict  to 
designate  a  crime  by  a  well-known  n^me,  as 
defined  by  the  text-wrltera,  courts,  and  stat- 
utes; and  If  such  crime  la  Included  In  the 
indictment,  as  well  as  in  the  statute,  then  It 
Is  clear  what  the  Jury  Intended,  and  a  Judg- 
ment upon  such  verdict  would  not  be  void. 

Id  Sprlggs  T.  Commonwealth,  113  Ky.  724, 
68  S.  W.  1087,  it  is  shown  that  the  statute 
of  that  state  subdivided  the  common-law  of- 
fense of  manslaughter  by  carving  out  of  It 
the  statutory  crime  of  voluntary  manslaugh- 
ter, for  which  a  different  praalty  was  pre- 
scribed than  for  involuntary  manslaughter; 
the  latter  being  dealt  with  as  a  common- 
law  ofTensa  The  Jury,  In  rendering  Its  ver- 
dict, swung  the  pendulum  the  other  way 
from  that  in  the  case  now  under  considera- 
tion, and  found  defendant  guilty  of  man- 
slaughter, without  designating  whether  vol- 
untary or  involuntary,  as  they  should  have 
done  under  the  law  In  that  state.  In  that 
case,  as  in  this,  counsel  for  defendant  asked 
for  his  discharge,  and  did  not  ask  for  a 
new  trial.  The  court,  while  clearly  of  the 
opinion  that  there  was  prejudicial  error  In 
the  Instructions,  said:  "Technical  rules  must 
exist,  and  must  be  applied  in  cases  which 
come  literally  and  logically  within  their 
scope.  What  we  decide  Is  that  they  will  not 
be  applied  to  cases,  not  within  their  purview, 
and  that  it  is  not  logical  to  construe  a  ver- 
dict that  a  man  has  been  guilty  of  two  of- 
fenses into  a  verdict  of  not  guilty  of  any 
offense.  There  are  numerous  cases  in  which 
the  court  Instrncted  the  Jury  erroneously, 
either  as  to  constituent  elements  of  the  of- 
fense, or  as  to  the  pnnishm^t  to  be  Inflicted. 
In  such  cases  this  court  has  granted  a  re- 
versal. It  has  awarded  the  defendant  a 
new  trial,  but  it  has  not  discharged  tiim  from 
custody  as  acquit  •  •  ♦  The  Judgment 
in  this  case  was  clearly  within  the  Jurisdic- 
tion of  the  court  upon  the  offense  charged  in 
the  indictment  Nor  is  it  necessary  for  us 
to  consider  whether  the  verdict  may  be  help- 
ed or  cured  by  intendment.  We  think  the 
instruction  was  erroneous,  and,  if  a  reversal 
had  been  sought  it  would  have  been  granted. 
Bat  the  defendant  has  carefully  precluded 
himself  from  that  relief,  in  the  effort  to  ob- 
tain total  Immunity" — and  overruled  the  mo- 
tion to  discharge. 

Counsel  for  defendant  cites  the  case  of 
State  V.  Stephanus.  53  Or.  130.  141,  90  Fac 
428,  where  the  Jury  submitted  a  verdict  for 
what  was  assumed  to  be  another  offense, 
which  had  no  legal  status,  differing  from  the 


case  at  bar,  which  clearly  describes  a  crime 
included  In  the  Indictment,  as  well  as  In  the 
statute.  Our  statute.  It  will  be  seen,  deflne» 
both  voluntary  and  involuntary  manslaugh* 
ter.  The  one  Is  no  lower  degree  of  crime 
than  the  other.  They  are  designated  uiuler 
the  one  name  of  manslaughter,  and  the  stat- 
ute provides  the  same  penalty  therefor.  Whll& 
it  Is  unnecessary  for  the  Jury  to  specify  In 
their  verdict  the  particular  kind  of  man- 
slaughter defendant  Is  guilty  of,  we  do  not. 
think  that  such  specification  renders  the  ver- 
dict uncertain,  or  the  Judgment  void.  The 
word  "involuntary"  In  the  verdict  from  a 
legal  standpoint  adds  nothing  thereto,  and 
detracts  nothing  from  the  meaning  thereof. 
It  might  with  propriety  be  claimed  that  this 
verdict  verges  toward  the  mongrel  In  type, 
and  -we  do  not  approve  it  as  a  model.  We- 
again  mention  that  we  do  not  consider  wheth* 
er  there  were  any  prejudicial  errors  In  th* 
trial  of  the  cause  or  not  or  even  consider 
the  InstructloHB,  except  In  so  far  as  to  dis- 
cern If  the  verdict  Is  In  conformity  there- 
with, as  the  learned  coonsel  do  not  request 
a  new  trlaL 

There  was  no  error  tn  overruling  the  mo- 
tion to  discharge  the  defendant,  and  the 
Judgment  of  the  lower  court  should  be  af- 
firmed, and  it  Is  so  ordered. 


MacMAHON  v.  HULL. 
(Supreme  Oourt  of  Oregon.    Dec.  12,  1911.) 

1.  Appeal  and  Ebbob  ({  837*)— Xoticb  or 
Appeal— Description  of  Judgment. 

The  undertaking  on  appeal  may  be  exam- 
ined to  identify  the  Judgment  appealed  from, 
to  sustain  the  soffideacy  of  the  notiOB  of  iw 
peaL 

[Ed.  Note.— For  other  caaei,  see  Appeal  and' 
Error,  Dec.  Dig.  S  837.*] 

2.  Appeai,  and  Ebbob  (|  417*)— Noticb  or 
Appsai/— Descbiption  or  Judquent. 

A  notice  of  appeal  which  fails  to  specify 
the  party  secorinK  the  judgment  appealea  from 
or  the  party  against  whom  the  judgment  was 
rendered  is  sumcient  when  aided  by  the  under- 
taking on  appeal,  which  deflignates  the  party 
against  whom  the  Judgment  was  secured  and 
the  jparty  in  wluwe  favor  it  was  rendered. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  417.*] 

3.  Appeal  and  Ebbob  (|  622*)— Teansosifv 
ON  Appeal— TiuB  to  File. 

Where  notice  of  appeal  was  served  within 
six  months  from  the  Judgment  appealed  from, 
and  no  objection  was  taken  to  the  undertaking 
filed  at  the  same  time,  the  appeal,  under  L. 
O.  L.  t  ^0,  became  perfected  five  days  later, 
and  a  transcript  filed  within  80  days  from  that 
time  was  filed  wltliln  the  tlaie  preaeribed  by 
Bectlon  BS4w 

[Ed.  Note^For  other  casM,  see  Appesl  and 
Error,  Cent  Dig*  H  2782-j!786;  Dec.  Dig.  f 
622.*] 

4.  Appeal  and  Ebbob  (f  639*)— Abbibaot  or- 

ReCOBD— DBrECTB. 

Where  the  failare  of  appellant  to  attach  tv 
the  abstract  a  table  of  Its  contents,  ai  requir- 
ed by  rule  of  court,  is  not  willful,  and  a  rea- 
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flonaUe  eicnae  la  made  for  tbe  omiBSioBt  aih 
pcUaot  may  b«i  relieved  of  bia  default. 

[Ed.  Note.— For  other  ctMit  m«  Appeal  ud 
Error,  Dec.  Dtf.  I  689  •] 

Appeal  from  Circuit  Court  T&lamook 
County;  Wm.  Galloway,  Judge. 

Action  by  Lola  O.  MacMahon  against  Rob- 
ert  S.  Bull.  Prom  a  Jud^rment  lor  defend- 
ant, plalntur  appeals.  Motion  to  dlamlas  ap- 
.peal  denied. 

H.  T.  Botts  and  H.  K.  Sargent,  for  appel- 
lant Oak  Nolan,  for  reapondoit 

MOORE,  J.  This  Is  a  motion  to  dismiss 
an  appeal  and  to  strike  an  abstract  from  tb* 
files.  It  Is  contoided  tbat  the  notice  of  ai>- 
peal  Is  Insufficient  to  confer  Jurisdiction. 
Omlttlug  tbe  formal  parts,  the  paper  adopted 
to  secure  a  transfer  of  the  cause  Is  as  fol- 
lows :  "Notice  Is  hereby  given  that  the  plain- 
tiff, Lois  O.  MacMahon,  appeals  to  the  Su- 
preme Court  of  the  state  of  Oregon  from  the 
whole  of  the  Judgment  and  order  entered  in 
the  above-entitled  court  and  cause  on  April 
2Sth,  1911,  and  api>earing  on  the  Journal  of 
said  court  at  page  1S3  of  Journal  Number  S 
thereof."  It  will  be  seen  that  neither  the 
party  who  secured  tbe  Judgment  nor  the  one 
against  whom  it  was  rendered  is  spedfled  In 
the  notice  of  appeal. 

[1]  In  order  to  identify  a  Judgment,  the 
undertaking  on  appeal  may  be  examined  for 
that  purpose.  Moorbouse  v.  Donica,  13  Or. 
435,  11  Pac.  71;  Salem  Traction  Co.  t.  An- 
son, 41  Or.  562,  67  Pac.  1915,  89  Pac.  675. 
The  condition  of  tbe  undertaking  filed  here- 
in reads:  "Whereas  Lois  O.  MacMahon,  tbe 
plaintiff  In  the  above-entitled  action,  appeals 
to  the  Supreme  Court  of  the  state  of  Oregon 
from  tbe  whole  of  the  Judgment  and  order 
made  against  her  In  the  said  action  in  the 
said  circuit  court  in  favor  of  the  defendant 
In  said  action  on  the  2Sth  day  of  April, 
1911." 

[2]  Considering  without  deciding  that  the 
requirements  of  the  statute  (L.  O.  L.  {  550, 
«ub.  1)  were  not  observed  in  framing  the  no- 
tice of  appeal,  tbe  reference  In  the  under- 
taking to  the  Judgment  sought  to  be  review- 
ed aids  tbe  notice,  rendering  It  sufficient  to 
Initiate  a  transfer  of  the  cause.  Keady  v. 
United  Rys.  Co,  100  Pac.  658.  The  notice  of 
appeal  and  tbe  undertaking  therefor  were 
served  October  16,  1911,  and  filed  two  days 
thereafter,  and  as  tbe  transcript  was  not 
filed  in  this  court  untU  October  30,  1911,  or 
more  than  six  months  after  April  28.  1911, 
when  tbe  Judgment  was  rendered,  the  ques- 
tion to  be  determinied  Is  whether  or  not  the 
transcript  was  filed  within  the  time  prescrib- 
ed. An  appeal  to  the  Supreme  Court  may  be 
taken  by  serving  and  Sling  tbe  notice  of  ap- 
peal within  six  months  from  the  entry  of 
tbe  Judgment  appealed  from.  L.  O.  L.  {  550, 
sub,  6.  Witbln  ten  days  from  the  service  of 
such  notice,  the  appellant  shall  cause  to  be 


served  on  the  adverse  party  or  his  attorney 
an  undertaking  and  file  the  same  with  proof 
of  service  Indorsed  thereon  with  the  clerk. 
Within  five  days  after  service  of  such  bond, 
the  adverse  party  or  bis  attorney  shall  ex- 
cept to  the  suflleiency  of  the  sureties  In  the 
undertaking,  or  he  shall  be  deemed  to  have 
waived  his  right  to  do  so.  Id.  9  550,  sub.  2. 
From  the  upiratlon  of  the  time  allowed  to 
except  to  tbe  sureties  in  the  undertaking,  or 
from  the  Justification  thereof  if  excepted  to, 
the  appeal  shall  be  deemed  perfected.  Id. 
i  55(K  sub.  4.  Upon  the  appeal  being  per- 
fected, the  appellant  shall,  within  30  days 
thereafter,  file  with  the  clerk  of  tbe  appel- 
late court  a  transcript  or  such  an  abstract 
as  the  rules  of  the  appellate  court  may  re- 
quire. Id.  i  554. 

[]]  It  will  be  remembered  that  the  under- 
taking on  appeal  was  served  October  16, 
1911.  No  objections  appear  to  have  been  in- 
terposed to  the  snfficl^cy  of  the  surety 
thereon,  and  hence  the  appeal  became  per> 
fected  October  21,  1911,  within  30  days  from 
which  date  tbe  transcript  or  an  abstract 
was  required  to  be  filed  In  this  court  The 
transcript  on  appeal  compiles  with  rule  1 
of  this  court  (56  Or.  614,  117  Pac  Ix),  and 
was  filed  with  the  clerk  hereof  October  30, 
1911,  and  within  the  time  expressly  limited 
therefor. 

It  la  contraided  that  the  abstract  that  was 
filed  is  false  In  some  particulars.  Respond- 
ent's counsel  evidently  considering  such 
abridgement  unfair  filed  an  additional  ab- 
stract as  authorized  by  rule  7  of  the  Su- 
preme Court.   66  Or.  616,  117  Pac.  x. 

[4]  It  appears,  however,  that  an  Index  to 
appellant's  abstract  was  omitted,  and  her 
counsel,  insisting  that  the  overslj^t  In  this 
particular  was  occasioned  by  Inadvertence, 
asks  leave  to  supply  tbe  defldmcy.  The 
failure  to  attach  to  an  abstract  a  table  of 
its  contents  as  required  by  rule  of  court  is 
not  a  matter  of  Jurisdiction,  and.  where  the 
nonobservance  of  such  command  is  not  will- 
ful and  a  reasonable  excuse  Is  made  for  the 
omission,  the  party  should  be  relieved  of  his 
default 

Permission  will  therefore  be  granted  to 
correct  the  error  which  may  be  rectified  by 
pasting  Into  the  abstract  a  typewritten  Index 
of  its  contents  at  any  time  prior  to  tlie  bear- 
ing of  tbe  cause  on  its  merits 

Tbe  motion  should  be  denledl,  and  it  Is  so 
ordered. 


BARTON  V,  RECORDER'S  COURT  OP 

VALE  et  al. 
(Supreme  Oonrt  of  Oregoa.   Dea  5,  1911.) 
1.  MuHiciPAi,  CoapoBATions  Q  HI*)— Obdi- 

RANOU— VaLIDITT. 

An  anergtticy  dense  in  an  ordinance,  de- 
claring an  onergeiicy  and  preriding  that  the 
ordinance  shall  oe  In  force  from  and  after  its 
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apprvnl  hj  th«  mayor,  affects  only  the  time 
the  ordmeace  ihall  go  into  operatioa,  and  Its 
Invalidity  does  not  render  the  ordinance  void, 
and  one  violating  tbe  ordinance  after  it  took 
effect  without  an  emergency  clause  may  not 
attack  the  ordinance  on  the  greond  of  the  In- 
validity of  the  emergency  clause. 

[Sd.  Note.— For  other  caaes,  gee  Mu&icipel 
Cor^rationi,  Cent  Dig*  1  248;   J>tc.  Dig.  | 

2.  MuniciPAi,  CoBPOUTZOHfl  a  111*)— Obdx- 

NAKCES— VaLIDITT— RieST  TO  QUBBHOIt. 
One  charged  with  a  rielatien  ef  an  ordi- 
nance prohibiting  the  aale  of  intoxicating  Uq- 
uora  without  a  llcenae  may  not  qaeetlon  the 
validity  of  other  parts  of  the  ordinance  creat- 
ing a  monopoly  In  the  liqaor  traffic  by  placing 
the  businees  in  the  hands  of  one  person. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  I>lc  |  248;   Dec  Dig.  | 

3.  MoNiciFAL  CoapoBATiona  (|  111*)— Oboj- 
NAncES— Pabhal  Ikvaliditt. 

Valid  provlaions  of  an  ordinance  forbidding 
the  sale  of  IntozieatiDjg  liquors  without  a  li- 
cense an  not  alEectea  by  invalid  provisions 
placing  the  liquor  business  In  the  hands  of  one 
person. 

[Ed.  Note.— For  other  cases,  see  Manldpal 
OorporatlouB,  Cent  Dig.  |  248;  Dee.  Dig.  1 

4.  HuniGIFAI.  COBPO&ATIOHB  (|  107*)— <^DI- 

ha^tcks  —  Pasbaoi  —  Appbotai.  bt  Aciinq 
Matob. 

An  ordinance  regularly  passed  by  the  coun- 
cil (tf  a  city  while  the  mayor  thereof  was  ab- 
sent. Mid  approved  by  tbe  president  of  the 
council  empowered  by  the  charter  (Laws  1006, 
p.  133,  S  3tt)  to  perform  the  duties  of  tbe  mayor 
m  bis  absence,  becomes  a  binding  law  30  days 
after  its  approval. 

[Ed.  Note,— SV>r  other  cases,  see  Municipal 
Cn^ations,  Cent.  Dig.  IS  220-230;  Dec  Dig. 

Appeal  from  Glrcalt  Oonrt,  Uilbear  Goon- 
ty;  Dalton  Bigss.  Judge. 

Writ  of  review  by  T.  A.  Barton  to  nrlew 
a  Jadgmeat  of  tbe  Recorder's  Oourt  of  Yale, 
and  others.  Recorder  and  Marshal  of  the 
City  of  Vale.  From  a  Jadgment  denying  re* 
lief,  plaintiir  appeals.  Affirmed. 

Geo.  W.  Hayes  (Brooke  &  Totnlinson,  on 
the  brief),  for  appellant  R.  M.  Duncan 
(McCuUoc^  SoUss  &  Duncan,  on  the  brief), 
for  respcmdenta. 

EAKIN,  0.  J.  This  la  an  appeal  from  a 
Judgment  of  the  circuit  court  in  a  proceed- 
ing to  review  a  judgment  of  the  recorder's 
court  of  the  city  of  Vale,  Or.,  wherein  plain- 
tiff was  found  gnllty  of  selling  intoxicating 
liquors  within  the  dty,  without  having  ob- 
tained a  license  therefor. 

It  appears  that  prior  to  the  general  elec- 
tion of  1910  the  sale  of  intoxicating  liquors 
was  prohibited  within  the  dty  of  Yale,  and 
the  result  of  that  election  was  against  pro- 
hibition; that,  the  dty  being  without  an  or- 
dinance governing  the  subject  of  the  sale  of 
intoxicating  liquors,  the  common  council  on 
December  15,  1910|  for  the  purpose  of  per- 
fecting some  plan  by  which  tbe  council  could 
dispose  of  licenses  for  the  sale  of,  and  tbe 


traffic  in,  intoxicating  liquors,  adopted  a 
resolution  that  the  council  proceed  at  once 
to  receive  open  com[>etltive  bids  for  liquor 
licenses  for  the  ensuing  two  years  and 
award  a  liceose  to  the  best  bidder,  reserr- 
Ing  the  right  to  reject  any  and  all  Uds. 
Thereupon  there  was  Introduced  by  Council- 
man H.  H.  High  an  ordinance  covering  "the 
liquor  question,"  which  was  read  before  tbe 
coundl.  Tbe  council  then  adjourned  untU 
7:30  o'clock  p.  m.  of  the  same  day,  at  which 
time  the  mayor  announced  that  the  cooocU 
was  ready  to  receive  bids,  and  Mr.  mmnas 
bid  $5,000,  which  bid  was  accepted,  miere- 
upon  the  rules  were  suspended  and  the  or- 
dinance above  referred  to  was  passed.  The 
ordinance  fixed  95,(K)0  per  annum  as  the 
price  for  liquor  license  in  the  dty  of  Yale 

The  foregoing  Is  all  that  Is  disclosed  in 
the  record  as  to  the  ordinance  or  Ito  terms. 
It  was  not  approved  by  the  mayor  nor  ve- 
toed until  at  least  after  the  lOtb  of  Decem- 
ber, 1910.  As  disclosed  by  the  record,  the 
coundl  on  December  19,  1910,  met,  pursuant 
to  the  call  of  H.  H.  High,  presldoit  of  the 
council,  who  was  acting  as  mayor.  Mayor 
Clark  being  absent  from  the  dty,  and  stat- 
ed that  the  object  of  the  meeting  was  to 
consider,  pass,  or  reject  an  ordinance  ng- 
ulating  the  sale  of  intoxicating  liquors  and 
to  grant  a  license  for  the  sale  of  the  same 
in  the  north  prednct  of  the  dty  of  Vale. 
After  the  ordinance  was  read  before  the 
coimcU,  which  had  been  submitted  to  it  at  a 
previous  meeting  by  Councilman  H.  P.  Os- 
borne, some  changes  and  amendments  were 
made,  and  it  was  passed  and  approved  bj 
the  acting  mayor.  A  copy  of  the  ordinance 
appears  in  the  record,  and  Is  referred  to 
therein  as  ordinance  No.  08.  On  December 
27,  1910,  Mayor  Clark  filed  with  the  record- 
er a  message  to  the  coundl  vetoing  ordi- 
nance No.  68,  referring  to  tbe  one  passed 
December  16,  1910. 

Section  1  of  Ordinance  No.  68,  being 
the  one  passed  on  December  19tb,  provides: 
"That  no  person,  firm  or  corporation,  sbai: 
within  the  corporate  limits  of  the  dty  of 
Vale,  directly  or  Indirectly,  in  person  er 
another,  sell,  barter,  exchange,  deliver,  or 
give  away,  with  the  purpose  of  evadinc 
this  ordinance,  •  •  •  any  splritaoua. 
malt  or  vinous  liquors,  without  first  obtain- 
ing a  license  therefor,  as  hereinafter  provided 
in  this  ordinance."  And  it  proceeds  to  pro- 
vide for  the  Issuing  of  licenses  under  cerUin 
circumstances  and  conditions;  how  a  saloon 
shall  be  conducted  and  requiring  a  bond  tot 
the  faithful  performance-of  the  terms  of  tlv 
ordinance;  and  provides  penalties  for  tIo- 
lation  of  any  of  the  provisions  of  tbe  o^d^ 
nance,  and  that  the  llc^ise  shall  be  imf^ 
for  the  term  of  two  years. 

The  assignments  of  error  InTtdve  tm 
questions. 

[1]  First,  it  Is  contended  that  tbe  ordi- 
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naaos  Is  void  becanse  it  oontalns  a  daiue 
declaring  an  emergency  and  proyldlng  tiiat 
the  ordinance  shall  be  In  force  from  and 
after  It  la  approred  bj  the  mayor.  Wheth- 
er an  emuBBney  dense  In  a  statute  Is  valid 
oh-  not  affects  only  the  time  It  aball  go  into 
operation,  and  if  Invalid  does  not  render  the 
sUtate  void.  This  Is  the  effect  of  the  hold- 
loc  In  Sean  v.  Multnomah  OOantTt  ^  Or. 
4%  68  Pae.  082,  and  the  defendant's  violation 
of  the  wdlnance  occurred  long  after  it 
would  have  taken  effect  without  an  emer- 
gency danse.  Therefore  that  objection  Is 
without  merit 

[2]  The  second  question  U  whether  the 
ordbianoe  creates  a  monopoly  of  the  liquw 
traffic  in  Vale,  and  Is  thereby  roidered  void. 
The  petitioner  is  not  in  a  position  to  raise 
that  question.  Tbere  Is  no  cmtroversy  here 
as  to  his  right  to  a  license.  He  was  charged 
with  the  violatlmi  at  the  ordinance  in  sell- 
ing liquor  within  the  dty  without  a  license, 
and  he  can  only  qnestion  the  validity  of 
that  provision  of  the  ordinance  whidi  pro- 
hibits the  sale  without  a  Uomse, 

n]  The  third  question  is  whether  the  ordl- 
nanoe  as  a  whole  is  tiMf  because  It  creates 
a  mornqN^.  If  that  {oovlsion  of  the  ordl* 
nance  is  void.  It  does  not  thereto  render 
void  the  independent  portions  thereof  that 
are  not  void  in  themselves. 

In  State  v.  Wiley,  4  Or.  184,  187,  Mr. 
Justice  McArthur  quotes  with  approval 
tnm  Mr.  Sedfwidc  as  follows:  '^e  prin- 
<dple  that  a  statute  Is  void,  only  so  far  as 
Its  provisions  are  rq)ngnant  to  the  Consti- 
tntlon,  that  one  provision  may  thus  be  void 
and  this  not  affect  other  previa  Ions  of  the 
statute,  has  been  frequently  decided."  And 
quoting  from  Fisber  v.  McOirr,  1  Oray 
(Mass.)  22,  ei  Am.  Dec.  881,  he  says:  rThat 
where  a  statute  has  been  passed  by  the 
LegiBlatnre  under  all  the  forms  and  sanc- 
tiona  requisite  to  the  making  of  laws,  some 
part  ct  whldi  is  not  within  the  competen- 
cy of  tlie  legislative  power,  or  is  repugnant 
to  any  provision  of  the  OonsUtntlon,  such 
part  thweof  wHl  be  adjudged  void  and  <tf 
no  avail,  whilst  all  other  parts  of  the  act 
not  obnoxious  to  the  same  objection  will  be 
held  valid  and  have  the  fence  of  law." 

Mr.  Justice  Burnett;  in  Fltfsdmer  v. 
Ohadwick,  5  Or.  162,  quotes  vlth  approval 
frmu  CkHnmottwealth  v.  Hitdilngs,  6  Oray 
(Mass.)  48K:  "That  where  part  of  a  Bta^ 
nte  is  nnconstitntlonfll,  that  will  not  aa> 
Uioriae  the  court  to  dedare  the  remainder 
ef  the  statute  void,  unless  all  the  provi- 
sions are  connected  in  subject-matter,  de- 
pending on  each  otha,  derating  together 
for  the  same  purpose,  or  otherwise  so  con- 
nected in  meaning  that  it  cannot  be  pre- 
somed  that  the  Legislature  would  have  pass- 
ed one  wUbout  the  other." 

Section  1  of  the  wiUnanoe  foAlds  the  ssle 
or  barter  of  Intoxieating  Hgnors  wittiout 


first  having  obtained  the  license  therefor, 
and  section  9  provides  tor  the  pualshmoit  of 
every  person  who  violates  the  provisions  of 
section  1.  These  sections  are  valid  and  en- 
forceable, Independently  of  whether  the  pro- 
visions, placing  the  liquor  business  in  the 
hands  of  one  person,  are  valid,  and  which 
we  deem  is  unnecessary  to  decide  here. 

[41  As  to  the  fourth  objection,  that  tlw 
ordinance  Is  Invalid  by  reason  of  the  veto  of 
Mayor  Clark,  it  appears  Ut&t  Mayor  Clark 
was  out  of  the  on  December  19th.  How 
long  he  had  bem  away  or  remained  away 
does  not  appear.  It  does  appear  that  the 
president  of  the  council  was  prt^wrly  acting 
aa  mayor  when  ordinance  No.  68  was  pass- 
ed and  approved  by  him.  By  section  86  of 
the  charter  (Laws  1906,  pb  18Q  the  president 
of  the  council,  In'the  absence  of  the  mayor, 
lias  the  power  to  perform  all  the  duties  of 
the  mayor.  Therefore  In  approving  ordi- 
nance Na  68  he  was  acting  within  that 
power.  Mayor  Clark  did  not  attempt  to  veto 
the  ordinance  passed  December  19tb.  The 
affidavit  of  the  dty  recorder  states  that  the 
message  of  the  mayor  vetoed  the  ordinance 
passed  1^  the  council  <m  the  16th  day  of  De- 
cember, 1010^  and  it  is  not  contended 
either  plaintiff  or  del^dant  that  that  orftt- 
nanee  ever  became  a  law,  and  therefore  it 
has  no  bearing  upon  the  issue  here.  So  far 
as  the  record  dlsdoees,  the  ordinance  pass- 
ed December  19th  was  regularly  passed,  and 
was  approved  by  the  acting  mayor,  and  be- 
eamo  a  law  80  days  after  its  anmval,  vis., 
January  19,  1911. 

We  find  no  error  la  the  ruling  of  the  cir- 
cuit court,  and  the  Judgment  Is  affirmed. 


NOBDMAN  V.  RAU  et  sL 
(Supreme  Court  of  Kansas.    Dec.  9,  191L) 

(BpUabus  ty  the  OourtJ 

1.  VlNDOB  AHD  PUECEABEB  (}  231*)  —  BOIt A 

Fide  Pubchasbb  —  Bkoobd— Void  Cohvbt* 
AnoB. 

A  conveyance  whidi  bas  not  been  adnowl- 
edg«d  or  proved,  bo  aa  to  be  entitled  to  record, 
but  which  has  In  fact  been  recorded  in  the  office 
of  the  register  of  deeds,  is  void  as  to  one  vfao 
snteequently  buys  the  land  with  actual  knowl- 
edge of  the  contents  of  the  record,  if  he  Is  otiMT- 
wise  an  innocent  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
girahaser,  Cent.  Dig.  K  613-639;  Dec.  Dig.  $ 

Mason  and  Porter,  JJ.,  diasoiting. 

(AMitlowt  SyRsiw  hv  BUtoriml  Bi»f.) 

2.  Nones  rt  2*>-"AcrTJAi.  Notice." 

"Actual  notice"  does  not  mean  that  which, 
in  metaphysical  strictness,  ia  actual  in  its  na- 
ture, because  It  is  seldom  that  ultimate  facts 
can  be  communicated  in  a  manner  so  direct  and 
unequivocal  as  to  exclude  doubts  aa  to  their  ex- 
istence or  autbeuticitr.  Actual  notice  means,' 
among  other  things,  knowledge  of  facts  and  cir- 
fnmai-aTtP—  m>  pwtlneBt  In  character  as  to  en- 
^e  reasonably  cautions  and  prudent  persons 
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to  iavesdgato  ud  aaoertain  m  to  th«  nltfaute 
facts. 

[Bd.  Note.— For  other  caaeo,  we  Notice,  Cent 
K.  12;  Dec:  Dig.  1 2.»^ 
For  other  deflnltions,  aeo  Words  and  Phrases, 
ToL  1,  pp.  letKliBS;  TOL  8,  p.  7664.] 

Appeal  from  District  Court,  Bush  CouDty. 

Action  by  Johanne  Nordman  against  Jacob 
Rau  and  others.  Judgment  for  plaintiff,  and 
defendant  S.  A.  Webb  ai^>eal8.  Reversed  and 
remanded. 

W.  H.  Vernon,  W.  H.  yemon,  Jr.,  and  W. 
H.  Russell,  for  appellant  J.  W.  McCormlck, 

for  api;>ellee. 

AfASON,  J.  Johanne  Nordman  brought  an 
action  to  enforce  her  rights  as  to  a  tract  of 
land  under  a  mortgage  giVen  by  Jacob  Rau. 
S.  A.  Webb,  a  defendant,  claimed  to  be  the  ab- 
solute owner  of  the  land  as  an  innocent  pur- 
chaser, without  notice  of  the  mortgage. 
Findings  of  fact  were  made  to  the  effect  that 
the  mortgage  was  executed  and,  in  fact,  re- 
corded in  the  office  of  the  register  of  deeds  of 
the  county  where  the  land  was  situated  bat 
was  never  acknowledged ;  tbat  while  matters 
were  In  this  situation  a  personal  Judgment 
was  rendered  against  Rau,  an  execution  was 
issued  and  levied  on  the  land  as  bis  property, 
and  It  was  sold  to  Webb  at  a  sberlfTs  sale, 
which  was  duly  confirmed,  and  ondervblcha 
deed  was  subsequently  made  to  blm;  that  the 
resident  attorney,  who  acted  for  Webb  In  bid- 
ding tn  tbe  land  at  the  sheriff's  sale,  knew  of 
the  existence  and  ctmtoits  of  the  record  of  the 
nnacknowledged  mortgage.  The  trial  court 
gave  Jndgment  for  tbe  owner  of  the  mort- 
gage, holding  It  to  be  valid  as  to  Webb,  be- 
cause bis  agent  knew  of  the  actnal  state  of 
the  record.  Webb  appeals. 

The  appellant  argues  that,  Inasmuch  as  the 
attorney  who  bid  In  the  land  for  Webb  repre- 
sented him  only  in  that  particular  transac- 
tion, and  had  no  other  connection  with  bim, 
the  knowledge  of  the  agent  was  not  equiva* 
lent  to  the  knowledge  of  the  principal.  It 
fairly  appears,  however,  that  the  attorney 
gained  bis  knowledge  of  the  state  of  the  rec- 
ord after  having  been  employed  to  attend  tbe 
sale,  and  before  bidding  In  tbe  property,  and 
that  tn  this  aspect  of  tbe  matter  the  case 
falls  within  tbe  mle  that  "a  principal  is  af- 
fected with  knowledge  of  all  material  facts  of 
which  the  agent  receives  notice  or  acquires 
knowledge  while  acting  In  the  course  of 
his  onployment"  31  Cyc.  1587.  A  purchaser 
at  a  iberUTs  sale  is  entitled  to  the  protection 
of  tbe  recording  act.  Lee  v.  Benuingbam,  80 
Kan.  812, 1  Pee  78,  21  L.  R.  A.  82,  note. 

[1]  It  la  therefore  necessary  to  decide  wheth- 
er on  nnacknowledged  mortgage,  which  has 
been  copied  into  tbe  record  book  of  the  register 
of  deeds,  Is  Told  against  one  who  buys  the 
property,  knowing  the  contents  of  the  record, 
but  aa  otherwise  an  Innocent  purchaser  for 
value.  An  Instrumrat  affecting  real  estate  Is 


entitled  to  record  only  when  it  has  been  ac- 
knowledged or  proved  aa  provided  by  the  stat- 
ute. And,  where  such  an  instrument  Is  record- 
ed witboot  having  been  so  acknowledged  or 
proved,  the  record  does  not  impart  notice  to 
any  one.  Wickersham  v.  Cblcago  Zinc  Co., 
18  Kan.  481,  20  Am.  Rep.  784;  WIscomb  T. 
Cubberly.  61  San.  680,  &89i  33  Pac.  320.  Tbe 
statute,  relating  to  the  (Sect  of  a  failure  to 
record  instruments  affecting  real  estate, 
reads:  "No  snch  instrument  in  writing  shall 
be  valid,  except  between  the  parties  thereto, 
and  such  as  have  actual  notice  thereof,  until 
tbe  same  shall  be  deposited  wltta  the  i^clater 
of  deeds  for  record."  Gen.  SUt  1868^  c  22, 
I  21;  <Qen.  Stat.  1809. 1  1072. 

[2]  The  precise  question  Involved  Is  wheth- 
er one  who  has  seen  and  read  In  the  records 
in  the  office  of  the  raster  of  deeds  what  is 
In  fact  a  copy  of  an  existing  unacknowledged 
Instnunent  is  to  be  regarded  as  having  "ac- 
tual notice"  of  the  instrument  Itself,  within 
tbe  meaning  of  tbe  statute^  In  Massachu- 
setts and  In  Indiana,  "actual  notice"  is  in- 
terpreted as  equivalent  to  actual  knowledge 
(Webb.  Record  of  Title,  }  222,  p.  356,  note  3); 
but  the  graieral  rule  is  that  evidence  of  facts 
and  circumstances  sufficient  to  put  upon  in- 
quiry amount  to  actual  notice.  Id.,  note  4, 
"Actual  notice  does  not  mean  that  wbicb,  In 
metaphysical  strictness.  Is  actual  in  Its  na- 
ture, because  It  Is  seldom  that  ultimate  facts 
can  be  communicated  In  a  manner  so  direct 
and  unequivocal  as  to  exdude  doubts  as  to 
their  exlstaice  or  authenticity.  Actual  no- 
tice means,  among  other  things  knowledge  of 
facts  and  drcumstancea  so  pertlnoit  in  char- 
acter aa  to  mable  reasonably  cautions  and 
prudent  persona  to  Investigate  and  ascertain 
OS  to  the  ultimate  tacts."  Pope  v.  Nidtols, 
ei  Kan.  280,  288,  08  Pae  267.  "Actual  notice 
may  be  either  express  or  Implied;  tbat  is.  it 
may  consist  of  knowledge  actually  brought 
personally  home,  or  It  may  consist  of  knowl- 
edge ot  facts  80  Informing  tbat  a  reasonably 
cautious  person  would  be  led  them  to  the 
ultimate  fact  *  •  •  Actnal  notice  Is  Im- 
piled  only  when  tbe  known  Acts  are  suffl- 
dently  spedflc  to  Impose  the  duty  to  investi- 
gate further,  and  when  such  facts  fumidk  a 
natural  cine  to  the  ultimate  fact"  Faria  t. 
Flnnup.  84  Kan.  122,  124,  113  Pac.  407. 

This  court  is  of  tbe  opinion  (not  shored  by 
the  writer)  that  one  who  has  seen  the  record 
ot  an  unacknowledged  instrument  Is  not 
deemed,  because  of  that  fact,  to  have  actual 
notice  of  tbe  instrumrat  Itself,  upon  these 
grounds:  To  cha^  him  with  each  notice  la 
to  require  blm  to  assume,  without  proof  and 
without  competent  evidence  that  a  valid  con- 
veyance is  In  existence,  corresponding  to  tbe 
unauthorized  copy.  If  he  Is  required  to  gtve 
any  attention  to  the  matter  at  all,  be  may, 
with  equal  or  greater  reason,  suppose  the 
parties  to  have  abandoned  whatever  Inten- 
tion they  may  have  had  to  execute  audi  a 
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otmTeyance  from  the  feet  that  tbey  failed  to 
bare  a  certificate  of  acknowledgment  attach- 
ed. To  charge  him  with  actual  notice  of  the 
existence  of  a  conveyance,  because  he  has 
seen  a  copy  of  It  which,  without  legal  an- 
tfaorlty,  has  been  written  In  a  book  of  public 
records,  Is  essentially  to  give  such  copy  the 
force  of  a  valid  record.  To  hold  that  the  rec- 
ord of  an  unacknowledged  conveyance,  If 
known  to  a  prospective  buyer,  amounts  to  ac- 
tual notice  of  the  Instrument.  Is  to  compel 
bim  to  give  It  force  as  evldraice,  wblcb  the 
court  Itself  would  refuse  It  This  view  Is 
thus  elaborated  in  Kerns  t.  Swoptf,  2  Watta 
(Pa.)  75.  78: 

"The  registration,  being  without  authority 
of  law,  was  the  unofBcIal  act  of  the  officer, 
which  could  give  the  copy  no  greater  validity 
than  the  original,  deprived  of  legal  evidence 
of  execution,  nor  even  so  much ;  for  an  origi- 
nal deed  exhibited  to  a  purchaser  would  af- 
fect him,  though  It  were  unaccompanied  with 
the  evidence  of  Its  execution.  But  here  the 
registry  was  no  better  than  a  copy  made  by 
a  private  person  in  a  memorandum  book,  from 
which  a  purchaser  would  be  unable  to  deter- 
mine whether  there  was.  In  fact,  an  indorse- 
ment on  the  deed,  or  whether  It  had  been 
truly  copied,  especially  when  neither  the 
copy,  nor  an  exemplification  of  It,  would  be 
legal  evidence  of  the  fact  In  a  court  of  jus- 
tice, nnquefitlonably  a  purchaser  would  not 
be  affected  by  having  seen  the  copy  of  a  con- 
veyance among  the  papers  of  another,  or  an 
abstract  of  it  In  a  private  book.  The  whole 
effect  of  a  registry,  whether  as  evidence  of 
the  original,  or  as  raising  a  legal  presump- 
tion that  the  copy  thus  made  equivalent  to 
the  original  had  been  actually  inspected  l>y 
the  party  to  be  affected,  is  derived  from  the 
positive  provisions  of  the  law ;  and  when  un- 
snstalned  by  these  a  registry  can  have  no  op- 
eradoB  whatever.  Stripped  of  artificial  ef- 
fect. It  is  but  the  written  declaration  of  the 
person  who  was  the  officer  at  the  time  tbat 
he  had  seen  a  paper  in  the  words  of  the  copy 
which  purported  to  be  an  original.  But,  to 
say  nothing  in  this  place  of  the  incomppten- 
cy  of  such  a  declaration  as  evidence  of  the 
fact,  on  what  principle  would  a  purchaser  be 
bound  to  attend  to  the  hearsay  Information 
of  one  who  Is  not  gualtfled  to  give  It?" 

The  same  view  was  Indicated  In  Banister 
T.  Fallis.  85  Kan.  320,  116  Pac.  822,  where  It 
was  said  of  the  record  of  an  unacknowledged 
Instrument:  'The  instrument  itself.  If  there 
was  one,  had  no  validity,  except  between  the 
parties  and  those  bavlng  actual  notice,  not 
of  what  was  on  record,  bnt  of  the  Instrument 
Itself." 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment upon  the  findings,  quletlDg  the  title  of 
Webb. 

JOHNSTON,  O.  J.,  and  BUBCH,  SMITH, 
BENSON,  and  WEST,  JJ.,  concurring. 
U0P.-28 


MASON,  X  (dissenting).  1^  own  Tlew  of 

the  question  presented  is  this;  Where  a  pro- 
spective buyer  of  land  sees  upon  the  record 
what  purports  to  be  the  copy  of  an  Instru- 
ment bearing  no  certificate  of  acknowledff* 
ment  (or  a  defective  one,  for  the  mie  would 
necessarily  be  the  same),  the  inference  which 
be  would  naturally  and  almost  necessarily 
draw  would  be  that  the  record  was  made  at 
the  Instance  of  the  grantee;  and  that  the 
grantee  claimed  to  have  en  interest  In  the 
land  under  an  Instmment  In  the  language  of 
the  copy.  The  record  would  not  be  competent 
legal  evidence  that  such  an  Instrument  bad 
been  executed,  but  It  would  suggest  that 
probability  so  strongly  that  a  prudent  person 
having  knowledge  of  it  would  be  put  upon  in- 
quiry. It  would  give  him  a  definite  and  tan- 
gible clue  which,  if  diligently  followed  up, 
would  ordinarily  bring  the  truth  of  the  mat- 
ter to  light  In  the  present  case,  if  an  in- 
quiry had  been  prosecuted  with  reasonable 
diligence,  the  existence  of  the  mortgage 
would  necessarily  have  been  developed. 

In  Banister  v.  Fallis,  86  Kan.  320,  116  Pac. 
822,  the  purchaser  of  land  objected  to  the 
title,  because  the  record  contained  what  pur- 
ported to  be  a  copy  of  a  contract  affecting  it 
The  objection  was  held  untenable  because, 
the  contract  not  having  been  acknowledged, 
the  record  was  not  evidence  of  Its  execution, 
and  no  other  evidence  on  the  subject  was  of- 
fered; and  because  the  contract  could  not 
constitute  a  cloud  In  any  evoit  inasmuch  as 
It  purported  to  be  made  by  a  stranger  to  the 
title.  An  additional  reason  was  stated  In  the 
language  quoted  In  the  forcing  opinion: 
"The  Instrument  Itself,  If  there  were  one, 
had  no  validity,  except  between  the  parties 
and  those  having  actual  notice,  not  of  what 
was  on  record,  but  of  the  Instmment  Itself." 
I  do  not  regard  that  decision  as  a  definite  de- 
termination  of  the  question  befe  involved.  I 
think  the  only  case  involving  the  exact  ques- 
tion and  supporting  the  decision  here  made 
is  Kerns  v.  Swope,  2  Watts  (Pa.)  75,  dted  in 
the  opinion.  That  case  Is  disai^roved  in  the 
American  notes  to  White  &  Tudor'a  Leading 
Cases  In  Equity,  vol.  2.  p.  162. 

In  24  A.  &  E.  Encyd.  of  L.  142,  it  is  said: 
"If  an  Instrument  be  not  oitltled  to  record 
because  of  Its  defective  execution  or  a  fail- 
ure to  comply  with  some  of  the  prerequisites 
to  recordation,  the  record  thereof  will  be  a 
mere  nullity,  and  wUl  not  operate  to  give  con- 
Btructlve  notice.  *  •  %*■  But  •  «  • 
of  course,  such  record  may  be  Instrumental  in 
giving  actual  notice  of  the  r^hts  claimed  un- 
der the  Instrument,  where  the  knowledge  of 
its  existence  is  brought  home  to  the  party 
claiming  against  such  Instrument"  Of  the 
four  cases  cited  in  snpport  of  this  text,  these 
three  are  directly  in  point:  Rooker  t.  Hoof- 
stetttf.  26  C!an.  Sop.  Ct  41;  Woods  v.  Gar- 
□ett  72  Miss.  78.  16  South.  390:  Musgrove  v. 
Bonser,  5  Or.  313,  20  Am.  Rep.  737.  To  these 
may  be  added  Walter  v.  Hartwlg,  106  Ind. 
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123,  6  N.  IB.  S.  and  Hasttngs  t.  Cutler,  24  N. 
H.  wUcb  are  directly  In  point;  and  Gil- 
bert T.  Jess,  81  Wis.  110,  and  ItCnslck  v.  Bar- 
ney, 49  Mo.  458,  wUcb  are  subBtantfally  so. 
Tlw  New  Hampslilre  caae  la  the  leading  one 
on  the  subject  The  gronnds  of  the  decision 
are  shown  by  this  extract  from  ttae  (pinion, 
which  Is  tyi^I  of  the  reuonlng  In  the  oth- 
er cases:  "As  the  deed  In  this  case  was  not 
executed  according  to  the  statute,  the  ngis- 
treUon  as  such  Is  Inoperative;  that  Is  to  say, 
the  nglstratlw  Is  not  constructive  notice  of 
the  conveyance.  But,  it  by  means  of  that  reg- 
istration of  the  defective  deed  the  defendants 
had  actual  notice  of  the  plalntUTs  tlUe,  they 
are  charged  with  the  nottce,  as  In  other  cas- 
es. The  defendants,  when  they  found  the 
copy  of  the  plalnUfFs  deed  on  record,  must 
have  understood  that  the  Intended  record 
was  to  give  Infonnatloa  that  such  a  deed  had 
been  made^  and  Out  the  plaintiff  claimed  the 
land  untor  It  This  must  be  regfirded  as  ac- 
tual notice,  sudi  as  every  reasonable  and 
honest  man  would  feel  bound  to  act  upon." 
24  N.  H.  483. 

A  wrlto-  In  tiie  Omtial  Law  Jounial,  In 
discussing  tiie  source  fkom  whldi  "actual  no- 
tice" should  ccone,  says:  "It  Is  not  essential 
In  every  case  that  tiie  notice  should  come 
from  a  party  In  Interesi;  but  that  It  should 
come  from  some  one  who  Is  capable,  not  only 
of  Informing  the  party  of  the  adverse  claim, 
but  who  can  give  sudi  definite  Information  as 
to  details  as  will  lead  to  the  acquisition  of 
full  knowledge  of  the  fticts.  If  tlds  Is  a  cor- 
rect deduction,  then  the  copy  ct  a  deed,  even 
though  It  were  defectiv^  acknowledged, 
would  amount  to  actual  notice  of  a  hl^er  de- 
gree than  m&e  oral  InformatUm  of  the  nlst- 
ence  of  such  deed,  even  tfaon^  the  copy  was 
made  by  a  third  party,  and  the  oral  InfOrma* 
Utm  came  from  a  prior  grantee.  Hence  the 
registry  of  a  d^ectiv^  acknowledged  deed 
would  amount  to  notice  of  the  conveyance, 
provided  It  wen  eltiier  admitted  or  proved 
Uiat  the  subsequent  purchaser  saw  and  ex- 
amined tiie  record  when  the  deed  was  tran- 
scribed." 4  C^t  Law  J.  296. 

The  author  of  Wade  on  Notice,  In  an  arti- 
cle published  In  the  American  Lew  Bevlew 
In  1886,  said:  "Beglstration  of  a  deed,  void 
for  informalities,  as  constructive  notice,  com- 
ing to  the  knowledge  of  the  subsequent  pur- 
chaser, puts  him  In  the  direct  line  of  Inquiry, 
and  is  actual  notice  of  every  fact  to  which 
that  Inquiry  lifeuld  lead.**  19  Am.  Law 
Bev.  88. 

PORTEB,  J.  (dissenting).  I  concur  In  the 
foregoing  dissent,  and  believe  that  the  deci- 
sion, especially  when  applied  to  recorded  In- 
stmmoits  which  have  defective  acknowledg- 
mmts,  may  work  great  Injustice  to  innocent 
persons,  and  will  produce  results  which  the 
Legislature  ta  adopting  the  recording  act 
never  Intended. 


ANDERSON  v.  ROBERTS. 
(Supreme  Coart  of  Kansas.    Dec.  9,  1911.) 

(SfUaiut  by  the  Comrt.) 

BOURDABnES  (I  54*)~E9rABU8HiaNT— SUR- 

VBT— ApPKAL  "FiLID." 

Under  a  statute  (Laws  1891,  c.  89,  |S  9,  10 
[Oen.  St.  1909,  H  2274, 2275])  rMmlring  a  coun- 
ty surveyor  to  make  a  written  report  of  a  sur- 
vey, aad  file  it  in  his  office,  and  aUowlog  an  ap- 
peal therefrom  to  be  teken  wltiiin  80  days  from 
the  time  the  report  Is  filed,  sndi  report,  as  to  any 
person  having  knowledge  of  the  facts,  la  deemed 
to  be  filed  from  the  time  it  is  completed,  dated, 
certified  to  be  correct  and  aigned  by  tlu  aarrey- 
or,  and  placed  among  the  reports  of  a  dmUar 
nature  in  his  office,  subject  to  public  Inspection, 
aithoogh  at  the  request  of  the  attorney  fox  such 
person  he  omits  at  that  time  to  lnw>rse  It  as 
filed,  and  afterwards  places  an  Indorsement  up- 
on ft  indicating  that  it  was  filed  a  few  days 
later  (citing  SWozds  and  Phrases,  2764-2770.) 

[Ed.  Note.— For  other  cases,  see  Boondarlss. 
Cent  Dig.  H  268-^;  DecHUg.  1 64.*] 

Api>eal  from  District  Court,  Trego  County. 

In  the  matter  of  the  appeal  of  O.  J.  Ander- 
son from  the  report  of  Hudson  Harlan. 
County  Surveyor  of  Trego  C!ounty.  From  an 
order  of  the  district  court  dismissing  the  ap- 
peal, Anderson  apjmals.  Affirmed. 

David  Ritchie  and  A.  Nelson,  for  ap- 
pellant Lee  Monroe  and  W.  S.  Boark,  tat 
appellee 

MASON,  J.  On  May  10,  1909,  a  3.  Ander- 
scm  filed  with  tile  county  surv^tur  a  notice 
of  his  Intention  to  appeal  from  ttie  report 
of  a  surv^,  and  gave  a  Ixmd,  approved  by 
the  clerk  of  the  district  court,  conditioned 
for  the  payment  of  the  coots  If  the  rc|iort 
sbonld  be  afilrmed.  The  district  cout  dis- 
missed the  appeal  on  the  ground  that  It  was 
not  taken  within  the  time  allowed  by  the 
statute,  and  Anderson  appeals  ttom  the  or- 
der of  dismissal.  The  statute  Involved  reads 
as  fcOlows: 

"The  surveyor  shall  proceed  to  make  the 
survegr.  •  •  •  He  may  •  •  •  take 
the  evidence  of  any  witness  who  may  be  pro- 
duced to  prove  any  point  material  to  sudi 
survey,  which  testim<my  shall  be  reduced  to 
writing  and  subscribed  and  sworn  to  by  the 
witness,  and  together  with  an  accurate  plat 
and  field  notes  of  sudi  survev  shall  be  filed 
In  the  office  of  the  county  surveyor  within 
thirty  days  after  the  completion  of  such  sur- 
vey." Laws  1891,  c.  89.  I  9  (Gteu.  SUt.  1909. 
i  2274). 

"Upon  the  filing  of  the  E^>ort  of  each  sur- 
vey, any  person  Interested  in  the  same  can 
at  any  time  within  thirty  days  thereafter 
appeal  to  the  district  court,  by  filing  with 
the  county  surveyor  a  notice  of  his  inten- 
tion to  appeal,  and  by  giving  a  bond,  to  be 
approved  by  the  clerk  of  the  district  court, 
conditioned  for  the  payment  of  ccffits  of  the 
appeal  If  the  report  of  the  county  surveyor 
shall  be  affirmed  by  the  court    Upon  the 
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flllng  of  snch  notice  the  comity  rorveyor 
shall  certify  tbe  appeal  to  tbe  clerk  of  tbe 
district  court,  and  shall  file  with  said  clerk 
a  certUed  copy  of  the  report  appealed  from. 
Including  the  affidavits,  if  any,  filed  there- 
with." Laws  1801,  c.  89,  I  10  iOuL  Stat 
1909,  t  2276). 

There  was  evidence  to  this  ^ect:  Tbe 
surveyor,  on  April  9,  1909,  wrote  out  his  re- 
port of  tbe  survey,  and  attached  to  it  a  cer- 
tificate that  It  was  correct,  concluding  with 
these  words,  preceding  hla  signature:  "Wit- 
ness my  hand,  this  9tb  day  of  April,  A.  D. 
1909,  at  tbe  said  county  of  Trego,  Kansas." 
He  then  at  once  placed  tbe  report  In  his 
desk  among  bis  other  reports,  where  It  was, 
with  the  others,  aTallable  to  the  public  for 
Inspection,  and  where  it  would  necessarily 
have  been  found  by  any  one  looking  fbr  it, 
One  of  Anderson's  attorneys  reqnested  him 
not  to  put  the  file  marks  upon  the  report 
until  tbe  12th.  In  compliance  with  that  re- 
quest he  omitted  to  Indorse  upon  the  report 
a  notation  that  It  bad  been  filed,  until  April 
12,  when  be  took  it  out,  marked  It  as  filed 
on  that  date,  and  r^laoed  It. 

If  the  report  is  regarded  as  having  been 
filed  on  April  9tb,  the  appeal  was  taken  too 
late.  If  it  is  regarded  as  having  been  filed 
on  April  12tb,  the  appeal  was  taken  In  time. 
Ordinarily  a  paper  is  properly  said  to  be 
"filed"  in  a  parttcular  office,  whenever  it  la 
placed  there  as  a  part  of  the  records  of  the 
office.  Tbe  Indorsement  upon  the  paper  of 
the  time  of  Its  reception  is  not,  strictly 
speaking,  a  part  of  the  operation  of  flllng; 
It  Is  a  mere  memorandum  serving  as  evi- 
dence of  the  fact.  State  v.  Heth.  60  Kan. 
500,  57  Pac.  108;  S  Words  ft  Phrases  Ju- 
dlcIaUy  Defined.  2764,  2766.  2768;  19  Gyc. 
530.  note  56;  18  A.  &  11  Gncyd.  of  L.  16, 
note  1. 

Where  a  public  ofllcer  himself  prepares  a 
paper,  and  then  pmerves  It  as  a  record  In 
hla  own  office,  the  situation  is  different  from 
that  presented  where  some  one  else  deliv- 
ers him  a  paper  for  filing.  In  the  former 
rase,  as  no  one  but  himself  would  necessarily 
know  the  exact  facts,  tbe  presumption  might 
be  stronger  that  the  date  shown  by  the  fil- 
ing mark  was  correct.  But  in  either  case 
the  Indorsement  would  only  be  a  matter  of 
evidence.  An  officer  who  la  required  to  prfr 
pare  and  to  file  a  papor  cannot,  after  Its 
completion,  pursue  an  equivocal  course  and 
thereby  cause  the  question,  whether  at  a  par- 
ticular time  It  had  or  had  not  been  ffled,  to 
turn  upon  his  undisclosed  mental  attitude 
concerning  it  If  everything  has  beoi  done 
which  Is  essential  to  the  filing,  he  has  no 
option  to  treat  It  as  still  unfiled,  H^re  there 
was  erldraice  that  on  the  9th  of  April  tbe 
report  had  been  ratlrety  completed;  that 
the  surveyor  had  affixed  to  It  a  certificate, 
reciting  that  on  that  date  he  had  signed  It 
as  a  correct  report;  and  that  he  had  then 


placed  It  among  the  other  completed  reports 
on  file  in  his  office,  subject  to  the  inspection 
of  the  public.  The  trial  court  was  \nirranted 
in  finding  that  the  report  was  actually  filed 
on  the  9th  of  April,  although  the  surveyor 
had  omitted  to  Indorse  it  as  ffled  on  that 
date.  Su(di  omission  was  merely  to  make  a 
complete  and  tonnal  record  of  an  existing 
fact 

Doubtless  any  one  who  bas  lA  good  faith 
relied  upon  the  time  of  flllng  indorsed  upon 
a  paper  by  the  officer  who  has  prepared  It 
would  be  protected  against  a  showing  that 
it  had  in  fact  been  filed  at  an  earlier  date. 
But  here  the  trial  court  has  found  upon  suf- 
ficient evidence  that  the  appellant  was  not 
misled,  but  knew  the  actual  state  of  the 
case.  Tbe  fact  that  a  document  certified  to 
as  a  completed  report  under  the  date  of 
April  Otb,  was  among  the  other  reports  on 
ffie  In  tbe  surveyor's  office  seems  sufficient  to 
have  afforded  notice  of  a  filing  at  that  time, 
even  although  a  specific  Indorsement  to  that 
effect  was  omitted.  But  here  constructive 
knowledge  need  not  be  relied  upon.  The  no- 
tice  of  a];^)eal  prepared  and  filed  by  the  ap* 
pellant  npon  which  he  founds  his  action,  re- 
cital that  the  report  aiq)ealed  from  was  filed 
in  the  office  of  the  county  snrreyor  on  April 
9tli.  These  circumstances  Justified  the  finding 
that  the  appellant  knew  tJiat  the  report  had 
been  filed  on  Ow  9th,  and  voluntarily  de- 
layed taking  an  appeal  nntn  30  days  tnm 
that  time  had  expired. 

The  Judgment  la  affirmed.  All  the  Justices 
concurring. 


OIL  WBLL  STTPPLT  CO.  v.  AJAX  PORT- 
LAND CEMENT  CO. 
{Supreme  Court  of  EaDsas.   Dec.  9,  1911.) 

COBPOBATIOHB  H  432*)— PUBCHASB  OW  QOODS 
— AcnOH  FOB  FbIOB— SUFFICIXHOT  OF  EVI- 
OIHCX. 

In  an  action  on  an  account  for  oil  well  sup- 
plies, evidence  held  to  sustain  a  verdict  for 
plaintiff  on  tbe  ground  that  the  snpplies  had 
been  furnished  to  the  defendant  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  t432.*] 

Appeal  from  District  Court  Chautauqua 
County. 

Action  by  tbe  OU  Well  Supply  Company 
against  the  AJax  Portland  Cement  Company. 
From  a  judgment  for  plaintiff,  defcmdant 
appeals.  Affirmed. 

W.  H.  Spronl  and  J.  A.  Ferrell,  for  ap- 
pellant D.  J.  Lambert  and  a  J.  Sloop,  tor 
appellee. 

PER  CURIAM.  The  OQ  Wdl  Supply 
Company  obtained  a  Judgmrat  againpt  the 
AJax  Portland  Cement  Gonipanyf  a  corpora- 
tion, npon  an  account  for  oU  well  supplies 
allied  to  have  been  sold  to  it  The  defend- 
ant Introduced  no  evidence  It  appeals,  upon 
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the  ground  there  was  no  evidence  that 
any  sale  was  made  to  It,  or  that  it  In  any 
way  became  liable  upon  the  account 

There  was  evidence  tending  to  show  these 
fiacts:  The  supplies  were  furnished  upon  the 
order  of  one  A.  M.  Clark,  by  whose  direction 
the  plaintiff  charged  them  to  the  defendant 
The  defendant  is  an  Arizona  corporation, 
which  has  not  filed  a  statement  showing  the 
names  of  Its  officers,  as  the  statute  requires 
of  foreign  corporatloua  doing  business  In 
this  state.  Clarlc  was  a  partner  in  a  firm 
doing  an  oil  and  gas  business  under  the 
name  of  Canterbury  &  Braley.  Prior  to  the 
sale  of  the  goods  in  question,  the  members 
of  this  firm  had  transferred  to  the  defend- 
ant a  number  of  oU  leases,  receiving  in  re- 
turn stock  in  the  corporation,  amounting  to 
a  controlling  Interest.  The  goods  were  fur- 
nished for  use  in  a  well  being  drilled  on 
land  covered  by  one  of  these  leases  after  its 
transfer  to  the  defendant  Braley,  who  was 
a  director  In  the  coriwratlon,  wrote  several 
letters  to  the  plaintiff  regarding  the  account 
sued  upon,  treating  It  as  a  valid  claim 
against  the  defendant 

We  think  these  facts,  with  the  Inferences 
fairly  to  be  drawn  from  them,  warranted  a 
Judgrafent  for  the  plaintiff,  especially  In  view 
of  the  defendant's  failure  to  produce  any  evi- 
dence in  denial  or  explanation. 

The  Judgment  !■  affirmed. 


DUNCAN  T.  ATCHISON,  T.  ft  S.  V.  RT.  CO. 
(Supreme  Court  of  Kansas.   Dec.  9,  191L) 

(SyUabui  by  tAe  Court  J 

L  BTIDINGB   (I  472*)  —  OPINIORS  —  BlATrEBB 

DiBEcixT  iiT  Issue. 

A  bridge  where  a  brakeman  lost  his  life 
was  so  described  and  photographed  that  the  ja- 
.ry  could  thoroughly  understand  its  character 
and  condition.  RaUway  employ^  were  permit- 
ted, over  objection,  to  give  their  opinions  as 
to  anch  bridge  being  a  safe  place  to  work. 
Held  error,  as  the  jury  conld  not  from  such 
opinions  have  received  any  assistance  In  arriv- 
ing at  a  proper  conclusion. 

[Ed.  Note.— For  other  casM,  see  Evidence, 
Gent  Dig.  {|  218&-219&;  Dec  Dig.  1  472.*J 

2,  EriDERCX  (I  539%*)--Opinions— Speciai 

Knowledge. 

Opinions  of  railway  employes,  as  to  which 
side  of  a  freight  traio  it  was  proper  for  a 
brakeman  to  alight  in  order  to  give  signals, 
were  properly  received;  this  being  a  question 
calling  for  special  knowledge  or  experience. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  2S60-23S2;  Dec.  Dig.  |  630^6  *] 

S.  Hasteb  and  Sebvaht  (I  144*)— Injubies 

TO  SElteVANT— AOTIONB— SOTFICTBHOT  Of  EV- 
IDENCE. 

A  printed  role  of  the  railway  company, 
requiring  brakemen  to  be  on  top  of  the  train 
when  approacliing  and  passing  etatioos,  was 
shown  to  have  been  habitually  violated  with 
knowledge  of  those  whose  duty  It  was  to  re- 
port such  violations.   Held,  that  the  jury  were 


justified  in  finding  that  sach  role  was  waived 
by  the  company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  287 ;  Dec.  Dig.  }  144.*] 

4.  Masteb  and  Servant  (}  2S6*)— Injubies 
TO  Sebvant  —  AcnoNB  —  Questions  roE 

JUBT. 

The  mere  use  on  the  cab  of  an  engine  of 
a  stirrup  of  the  kind  used  on  box  cars,  in- 
stead of  the  standard  step  generally  used  on 
such  engines,  does  not  of  itself  show  negli- 
gence as  a  matter  of  law.  To  render  its  use 
negligent  such  stirrap  must  In  some  way  be 
shown  to  be  unsafe. 

[Ed.  Note.— For  other  cases,  see  Afaater  and 
SeTvaot,  Cent  Dig.  {i  1001-lOSO;  Dec  Dig.  | 

5.  Negligence  (|  1S4*)  —  AonoNa  —  Sufh- 
ciENCT  OF  Evidence. 

When  circatDstances  are  relied  on  to  show 
negligence,  they  must  be  of  such  significance 
and  relation  one  to  another  that  a  reasonable 
conclusion  of  negligence  can  be  founded  there- 
on; and,  while  reasonable  inferences  may  be 
drawn  from  the  facts  and  conditions  shown, 
they  cannot  be  drawn  from  facts  or  conditions 
merely  imagined  or  assumed. 

[Ed.  Note.— For  other  case&  see  Nwligence, 
Cent  Dig.  |S  267-273 ;  DecDig.  I  m«] 

Appeal  from  District  Court,  Sumner  County. 

Action  by  M.  A.  Duncan  against  the  AN 
cihlBon,  Topeka  ft  Santa  FA  RaUway  Compa- 
ny. From  a  jndgm^t  for  defendant,  plaln- 
tlfF  appeals.  Reversed  and  remanded,  with 
directions  to  grant  new  trial. 

W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  appelant   Ed.  T.  Hackney,  for  appellee 

WEST,  3.  F.  B.  Duncan  was  an  employd 
on  defendant's  road,  was  28  years  of  age,  and 
earning  $4  a  day.  On  the  night  of  March  9, 
1008,  he  was  head  brakeman  on  a  freight 
train  coming  east  through  the  station  of 
Noel,  Okl.,  where,  on  the  south  side  of  the 
track,  are  an  elevator  and  switch,  and  on  the 
north  side  a  switch  stand,  and  about  78  feet 
east  of  the  latter  a  bridge,  about  56  feet  in 
length,  over  a  ravine.  On  the  north  side,  this 
bridge  was  provided  with  a  runway  and  hand- 
rail 80  that  brakemen  could  cross  in  safety. 
On  the  south  side,  there  was  neither  hand- 
rail nor  runway;  the  end  of  the  ties  being 
but  18  Inches  from  the  south  rail  of  the  track. 
The  train  was  drawn  by  2  engines,  the  second 
of  which  (No.  134)  had  on  the  north  side  the 
ordinary  steps' leading  up  to  the  gang^'ay,  but 
on  the  south  side,  instead  of  such  steps,  was 
one  stirrup  of  metal,  about  1%  Incbes  wide, 
such  as  ordinarily  used  on  freight  cars.  It 
was  not  shown  how  long  the  engine  bad  been 
in  this  condition,  nor  whether  Duncan  had 
knowledge  thereof  at  the  time.  On  the  night 
in  question,  at  about  11  o'clock,  it  being 
moonlight  with  some  clouds,  as  the  train  ap- 
proached Noel,  Duncan  was  standing  In  the 
gangway  of  the  second  engine  with  a  lantern 
In  his  liand,  receiving  signals  from  the  rear 
of  the  train  and  passing  them  to  the  engineer 
on  the  front  engine,  who  controlled  the  air 
and  the  movement  of  the  train.  It  was  neces- 


•For  otbsr  eases  see  Bame  topic  and  sectloD  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  BsriM  ft  Rsp'r  indazM 
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sary  to  cnt  off  the  caboose  and  switch  cer- 
tain cars  to  the  side  track,  and  Duncan  was 
receiving  and  passing  signals  given  for  this 
purpose.  As  the  second  engine  was  crossing 
the  brlij^e  in  question,  Duncan  was  seen  by 
the  engineer  to  be  falling  from  the  gangwajt 
and  was  fonud  under  the  bridge  on  the  road- 
way breath,  unconscious  and  Injured,  from 
which  injury  he  died  the  next  day.  His  wid- 
ow sued  to  recover  damages,  alleging  as  ni«U- 
pence  on  the  part  of  the  company  the  defec- 
tive condition  of  the  engine  with  respect  to 
the  8t^  on  the  south  side,  failure  to  have 
the  south  side  of  the  bridge  in  question  pro- 
vided with  a  runway,  and  failure  to  keep 
a  swlteh  light  burning;  no  evidence  being 
introduced  on  the  latter  point.  The  answer 
was  a  general  denial  and  allegation  of  con- 
tributory negligence  and  assumption  of  risk. 
At  the  close  of  the  plaintiff's  testimony,  a  de- 
murrer thereto  was  overruled,  and  after  the 
close  of  evidence  the  jury  returned  a  verdict 
for  the  plaintiff,  and  answered  a  large  num- 
ber of  special  questions,  on  which  a  judgment 
was  moved  for  by  the  defendant  and  denied; 
a  motion  for  a  new  trial  being  also  ref  osed. 

The  jury  found,  among  other  things,  that 
Just  prior  to  the  injury  Duncan  was  standing 
in  the  gangway  of  engine  No.  IM;  that  he 
fell  out  of  the  gangway;  that  he  was  found 
just  after  the  Injury  on  the  south  side  of  the 
bridge,  which  was  15  feet  from  the  ground; 
that  on  the  north  side  of  the  bridge  was  a 
plank  walk  6  feet  from  the  outside  of  the 
rail,  and  a  railing  3  feet  higu;  that  the  st^ 
on  the  right  side  of  the  engine  was  similar  to 
those  used  on  box  cars,  with  handholds  on 
each  side  In  good  condition;  that  Duncan  had 
a  lighted  lantern  In  his  hand,  and  had  just 
given  a  signal  to  one  of  the  trainmen;  that 
the  negligence  of  the  defendant  which  caused 
his  death  was  defective  step  on  engine  No. 
134,  and  lack  of  runway  and  handrail  on  the 
south  side  of  the  bridge;  that  If  the  defend- 
ant had  used  reasonable  care  and  precaution 
to  prevent  the  fatal  Injuries  to  Duncan  his 
death  would  not  have  occurred;  that  he  had 
been  over  the  bridge  In  question,  while  acting 
as  fireman,  2S  times  In  the  6  or  8  months 
prior  to  the  injury,  and  had  been  over  it  with- 
in the  48  hours  next  prior  thereto;  that  a 
printed  rule  of  the  company  provided  that 
freight  brabemen  must  be  on  top  of  their 
trains  in  approaching  and  on  passing  sta- 
tions, and  that  If  Duncan  had  been  on  top  of 
his  train  he  would  not  have  been  Injured ;  that 
at  the  time  the  engineer  was  receiving  signals 
from  the  conductor  through  Duncan  that  the 
train  was  moving  about  6  miles  an  hour;  that 
Duncan  would  have  been  injured  if  he  had 
watted  till  the  train  stopped  before  getting 
off;  that  no  one  directed  him  to  get  off  near 
the  switch  while  the  train  was  moving;  that, 
aside  from  hurrying  the  work  a  Uttle,  the 
only  advantage  in  getting  off  before  the  train 
stopped  was  to  give  signals;  that  Duncan  in- 
tended to  atep  down  on  the  south  side  of  the 
bridge  at  the  time  in  qMstlWi  tbatthemove- 


ment  of  the  train  crossing  the  bridge  would 
make  a  distinct  and  noticeable  rumble  or 
sound  to  one  paying  heed  thereto;  that  the 
evidence  did  not  show  that  Duncan  forgot 
where  he  was,  or  took  time  and  precaution  to 
learn  or  to  obeerve  or  examine  as  to  location 
before  getting  off. 

Testimony  of  various  men  who  had  worked 
for  defendant  showed  that  the  printed  rale, 
requiring  brakemen.  to  be  on  top  of  a  train 
when  approaching  a  station,  was  commonly 
unheeded  and  violated.  Testimony  of  former 
employes  was  given  to  the  effect  that.  In 
their  opinion,  the  bridge  In  Its  condition  was 
not  a  safe  place  to  work.  Testimony  was 
also  Introduced,  showing  that  for  the  purp(»e 
of  giving  signals  the  south  side  of  the  engine 
was  the  proper  one  from  which  to  alight.  De- 
fendant appeals,  and  assigns  as  error  the  re- 
fusal of  the  trial  court  to  sustain  a  demurrer 
to  the  evidence,  its  refusal  to  enter  judgment 
on  the  findings,  its  denial  of  a  motion  for  a 
new  trial,  and  error  In  instructions  and  in 
ruling  upon  the  Introduction  of  evidence. 

It  Is  argued  that  there  was  a  failure  to 
show  what  actually  caused  the  death  of  Dun- 
can, and  that  the  conclusion  that  It  was  caus- 
ed in  the  way  found  by  the  jury  arises  from 
mere  speculation.  Also  that  Duncan  was 
bound  by  the  rule  requiring  him  to  be  on  top 
of  the  train,  and  thdt,  instead  of  being  there, 
he  had  voltrntarlly  assumed  a  place  of  dan- 
ger, and  thereby  relieved  the  defendant  of 
responsibility;  that  the  opinion  of  the  rail- 
road men  as  to  the  safety  of  the  bridge  was 
Improperly  received,  not  being  within  the 
rule  permitting  expert  evidence;  and  that  the 
testimony  showing  the  violation  of  the  rule 
regarding  the  location  of  brakemen  was  Im- 
properly received,  and  erroneously  found  by 
the  jury  to  show  a  waiver  by  the  company. 
Also  that  there  was  no  evidence  that  the 
step  or  stirrup  was  defective,  or  that  Duncan 
was  In  the  line  of  his  doty  when  the  injury 
occurred. 

[31  It  Is  argued  that  the  court  erred  in 
charging  that  disobedience  of  a  reasonable 
rule,  requiring  Duncan  to  be  on  top  of  the 
train,  would  preclude  his  recovery,  if  such 
disobedience  caused  or  contributed  to  the 
injury,  unless  the  jury  found  that  such 
rule  was  habitually  dlsr^arded,  with  the 
knowledge  of  those  superior  In  authority, 
whose  duty  it  was  to  report  such  violations, 
to  such  an  extent  as  to  show  a  tacit  or  ex- 
press consent  by  the  defendant  to  such  dis- 
regard of  such  rule.  Presumptively  a  rule 
of  this  kind  is  made  for  the  purpose  of  being 
heeded;  but,  when  it  is  so  continuously  or 
habitually  disregarded  as  to  convince  fair- 
minded  Jurors  that  it  has  been  waived,  it 
la  not  only  sense  and  justice  that  they  may 
BO  conclude,  hut  it  is  the  law.  E.  C,  Ft. 
!S.  &  O.  R.  Oo.  V.  Kler,  41  Kan.  661,  671,  21 
Pac.  770,  13  Am.  SL  Rep.  311;  U.  P.  Ry. 
Oo.  v.,  Springsteen,  41  Kan.  724,  21  Pac  774. 
In  Railroad  Co.  v.  ijlattery,  57  Kan.  499, 
SOS,  46  Pac.  941,  943,  U  was  said  by  Chief 
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jTuOsa  Jotanston:  *<Ordliiullrt  the  wOlfol 
dUnbedlnce  of  a  rale  ahoidd  be  beld  to 
emstltntt  ne^^igence;  Init  where  tbe  rule 
te  hablbuUy  disregarded,  and  a  dlffereat 
coarse  has  long  been  punoed  by  employte 
with  the  knovledfe  and  approral  ot  tte 
managing  offlcera  of  the  oompan7f  the  role 
mint  be  regarded  aa  inoperative.'' 

It  was  held  bj  the  Oonrt  of  Appeftla  of 
tbe  Seroitb  Olrenit,  In  Cleveland.  C,  a  ft 
St  L.  By.  Co.  V.  Baker,  91  Fed.  224,  88  C 
C.  A.  4«8,  that  the  habitual  disregard  of 
snch  role,  with  the  knowledge  of  those  whose 
dnty  it  Is  to  report  Tlolatlons  thereof.  ia«- 
sents  a  question  for  the  Jary  whether  the 
rale  has  been  waived  the  company.  This 
la  substantially  tlM  same  aa  the  rule  an- 
nounced in  the  Springsteen  Chae,  siqtra. 
where  an  Instruction  quite  rimllar  to  tbe 
one  given  In  the  case  now  under  consldna* 
tlon  was  approved.  Plaintiff  asserts  that  as 
the  defoidant  did  not  plead  this  role  It  bad 
no  right  to  Introduce  evidence  thereof.  But, 
as  the  answer  appeared  to  be  a  gMieral  alle- 
gation of  contributory  ne^lgence  and  as- 
sumption of  risk,  the  plaintiff  could  have  re- 
quired tbe  specific  fftcts  to  be  set  forth  by 
motion  (Price  v.  Water  Co.,  58  Kan.  551, 
568,  50  Pac.  450,  82  Am.  St.  Bep.  625),  and. 
not  having  made  such  motion,  it  was  not 
error  to  permit  the  Introduction  of  the  testi- 
mony. 

[1]  The  defendant  complains  tbat  evidence 
was  received  of  the  opinion  of  witnesses  that 
the  bridge  was  a  dangerous  place  to  work. 
These  questions,  propounded  to  employ^  of 
the  defendant  who  were  familiar  with  tbe 
bridge  In  question,  called  for  their  opinions 
as  to  whether  It  was  a  safe  structure  to 
couple  and  uncouple  cars  and  to  switch 
trains  on  the  side  track,  or  a  safe  structure 
for  tbe  brak^an  and  conductor  to  use  in 
coupling  and  uncoupling  and  switching  trains 
from  tbat  station  from  the  east  end  of  the 
switch.  This  was  objected  to  as  calling  for 
an  opinion  of  a  witness  who  had  not  shown 
btmself  competent,  and  tbat  It  was  a  matter 
on  wblcb  opinion  evidence  was  not  compe- 
tent, tbe  safety  of  the  bridge  being  a  ques- 
tion for  the  Jury. 

The  allied  negligence  of  the  company 
respecting  tbe  bridge  was  the  failure  to 
equip  it  with  a  runway  on  the  south  side, 
no  mention  being  made  of  a  handrail  on 
tbat  side;  and  the  testimony  very  clearly 
showed  that  tbe  cab  of  engine  No.  134  must 
hare  projected  over  the  south  end  of  the 
bridge,  and  that  there  was  neither  runway 
uor  bandrall  on  tbat  Bide,  and  a  photograph 
was  introduced,  giving  a  very  clear  picture 
of  the  structure.  In  view  of  this  condition 
of  things,  the  Jury  were  as  well  able  to  say 
as  any  one  else  whether  the  bridge  was  a 
safe  place  for  train  operatives  to  work;  It 
being  remembered  that  there  was  no  com- 
plaint concerning  such  bridge,  except  as  to 
its  south  side.  In  Murray  v.  Woodson  Coun- 
ty, 68  Kan.  1«  8,  48  Pac  654,  BBS,  it  was 


held  proper  to  refnee  to  permit  witnesses, 
ezperienoed  In  the  tniUdlng  ct  brldgea  Uke 
the  one  dure  In  qnertlon.  to  describe  its 
method  of  construction  and  claimed  deflects, 
and  to  give  fli^  c»plnlon  as  to  its  safety. 
It  was  there  said:  "Where  all  the  facts 
from  which  an  opinion  can  be  formed  as  to 
the  safety  of  travel  on  a  pobUe  highway  are 
stated  by  those  who  have  knowledge  of  diem, 
and  tbe  matter  Is  one  within  the  cominehen- 
slon  of  the  jury  upon  explanation  of  soch 
facts.  It  Is  the  province  of  the  Jury  to  form 
such  opinion,  and  not  of  witnesses,  although 
experts,  to  express  tbeliB."  In  Etb  v.  Pap- 
rlts,  69  Kan.  264,  62  Pac  871,  68  Am.  BL 
Bep.  862,  certoln  witnesses,  without  railroad 
experience,  had  been  permitted  to  give  their 
opinion  as  to  the  cause  of  a  certain  derail- 
ment, and  tills  was  held  ertot  on  the  ground, 
not  only  that  the  witnesses  had  no  eqtert 
knowledge,  but  that  tbe  appearance  of  the 
wreck  could  have  been  easily  and  adequate- 
ly descrU>ed  to  the  Jurors,  so  that  they  could 
have  formed  an  opinion  as  readily  as  the 
witnesses.  Had  the  structure  and  situation 
been  such  that  the  witnesses  their  rail- 
road experience  were  able  to  afford  the  Jury 
any  assistance  In  addition  to  that  furnished 
by  an  explanation  of  the  facts  and  the  pho- 
tograph of  the  bridge,  It  would  have  been 
proper  to  receive  their  opinions.  Ballway 
Co.  V.  Merrill,  61  Ean.  671.  60  Pac.  819; 
Railroad  Co.  v.  Blaker,  68  Ean.  244,  IS  Pac. 
71,  64  R.  A.  81;  United  States  Smelting 
Co.  V.  Parry,  166  Fed.  407,  92  O.  C  A  159; 
Central  Goal  ft  Coke  Co.  v.  Williams,  173 
Fed.  337,  07  C.  C.  A.  697;  OUa  Valley,  Q.  ft 
N.  R.  Co.  V.  I^on.  20S  U.  S.  466,  27  Sup.  Gt 
145,  51  L.  Ed.  276. 

It  Is  Impossible  to  see,  however,  why  the 
Jury  were  not  entirely  competent  to  Judge 
as  to  the  safety  of  the  .bridge,  or  how  they 
could  in  any  wise  have  been  assisted  by  tbe 
opinions  of  others.  In  addition  to  this,  tbe 
questions  were  too  broad,  and.  If  proper  at 
all,  should  bave  been  restricted  to  the  duties 
of  a  brakeman  In  giving  signals,  and  should 
not  have  Included  tbe  duties  of  others  In 
switching  and  uncoupling.  It  Is  sn^ested 
that  the  error,  If  any,  was  harmless,  as  the 
Jury  would  bave  reached  the  same  conclu- 
sion, r^ardless  of  tbe  opinions  of  others. 
But  the  matter  presented  by  these  opinions 
was,  not  that  tbe  absence  of  a  runway  on 
the  south  side  of  the  bridge  made  It  dan- 
gerous for  Duncan  to  assist  in  switching  by 
giving  signals,  but  was  the  broad  proposition 
that  the  bridge  as  a  whole,  for  use  by  the 
train  crew  generally,  was  an  unsafe  place  to 
work,  and  this  might  well  have  toduced  the 
jury  to  find  the  8[>eclllc  negligence,  claimed 
as  one  iton,  embraced  within  the  general 
negligence  thus  sought  to  be  shown. 

[2]  Complaint  is  also  made  that  railroad 
men  were  permitted  to  testify  as  to  which 
side  the  brakeman  should  get  off,  In  order 
to  operate  the  train  and  give  and  receive 
proper  signals.  We  see  no  reason  why  this 
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was  not  oompetent,  however,  tar  Juion  en 
not  eappOBed  to  nnderatand  Uw  proper  metb* 
od  of  operating  raUmid  tnlns.  Rallwar  Oo. 
y.  MenlU,  aopn. 

Instrnctlon  Mo.  IS  cbaned  tfaat  tbe  Uw 
did  not  reqnlre  tbat  Duncan  slionld  know 
of  defeetB,  If  any  ezlated.  In  the  tracks, 
Bwltches,  or  a^^lnes,  nor  require  Urn  to  make 
an  Inspection  to  ascertain  if  any  such  ex- 
isted. In  the  same  Instmctton,  the  Jury  wwe 
told  that  If  any  such  defects  existed  and 
wure  known  to  him  it  was  Us  duty  to  exer^ 
else  ordinary  care  to  arold  injury  and  danger 
caused  thereby,  and  this  is  criticised.  It 
was  Improper  to  Inclnde  within  this  Instruc- 
tion tracks  and  switches,  as  the  engtae  and 
bridge  were  the  only  allied  negligent  mattws 
about  whldi  evidence  had  been  Introduced  r 
however,  it  la  not  seen  that  this  expreesifm 
could  have  in  any  wise  ivejndieed  tbe  }nry 
or  harmed  the  defoidant. 

[4]  The  nilwmr  company  insists  that  It 
deTOlTed  upon  the  plalntUE  to  show  tbat  the 
absence  of  a  standard  step  on  the  south 
Bide  of  tiie  engine,  or  the  absence  of  a  plat- 
form on  the  south  ride  of  the  bridge,  was 
the  proximate  cause  of  Duncan's  death;  that 
there  was  an  utter  failure  <^  proof  in  ttkls 
respect,  because  the  evidraice  did  not  show 
whether  he  lUtempted  to  use  either  steps 
or  platfonu,  and,  evea  if  it  had  so  shown, 
there  wss  notibliv  to  Indicate  that  he  look- 
ed before  he  leaped;  and  therefore  the  com- 
pany could  not  be  held  reqmnslble.  Alao 
that  the  erldenee  fidled  to  show  that  Duncan 
had  any  duty  to  perform  vypon  the  ground  or 
npim  the  bridge,  or  In  glTing  rignals  from 
the  front  of  the  train,  and  that  if  he  ms  per* 
forming  the  unnecessary  act  of  re^teaUng 
signals  he  oould  have  dcme  that  as  well  In 
the  gangway  as  on  the  bridge.  It  la  also 
a^ned  that  no  statute  or  rule  of  law  requir- 
ed any  particular  Iclnd  of  step  on  the  engine, 
and  that  the  stirnip  on  the  south  ride  of 
No.  184  was  not  shown  to  be  defecttve  In  any 
particular;  the  only  complaint  being  that  it 
differed  In  design  from  the  standard  step 
in  general,  use  on  engine  cabs  of  defendant 
such  as  were  on  the  north  side  of  the  engine 
In  question.  In  her  petiUon,  plaintiff  aU^^ 
among  other  things,  that  (he  bridge  had  been 
constructed  s<»ne  20  years;  that  the  defend- 
ant well  knew  the  dangers  attendant  upon 
switching  In  a  yard  with  an  open  trestle; 
that  Duncan  either  attempted  to  step  to  the 
ground,  or  take  a  poritlon  on  the  steps  of  the 
engine,  and  fell  through  the  trestle  or  bridge; 
that  the  engine  In  question  had  been  Injured 
prior  to  Uie  accident  by  having  Its  steps 
torn  off  on  the  south  slde^  which  had  hem 
two  in  number,  with  a  curtain  behind  to 
keep  employte  from  sUmdng  through,  and 
that  the  superintendent  of  repairs  and  the 
r^ialrlng  force  had  eauaed  to  be  placed 
thereon  the  sln^  Iron  step,  about  1^  inch- 
es wide,  about  like  the  steps  on  freight 
cars,  without  any  iwotectlon  at  the  bade  to 
ke4»  employes  from  ripping  through;  that 


the  defendant  well  knew  sndt  step  was  not 
safe,  but  that  it  was  liable  to  cripple  or  kill 
onidoyCs  while  In  dlschai^  of  their  duties. 

The  only  testimony  regarding  tbe  step 
showed  that  It  was  not  the  kind  generally 
naed  on  sndi  engines;  ttiat  they  usually  have 
two  steps;  that  It  was  protected  behind  and 
on  eadi  side;  that  thore  were  the  usual  hand- 
holds on  both  rides  of  engine  No.  134;  that 
they  were  In  their  usnsl  position  and  firmly 
sst:  that  the  steps  on  both  sides  were  solid; 
the  one  on  the  north  side  being  firm  and  solid 
and  similar  to  the  ones  on  box  cars.  There 
was  no  evidence  to  show  whether  Duncan 
attempted  to  alight  by  the  use  of  the  stir- 
rup, or  whether  be  simply  fell  from  the  gang- 
way; the  only  direct  evidence  being  by  his 
own  mgineer,  who  said.  "I  seen  falm  &lllng." 
Assuming  for  ttie  moment  that  the  Jury  right- 
fully inferred  from  the  circumstances  shown 
tbat  Uie  deceased  attempted  to  alight  br  ua* 
Ing  what  he  supposed  were  standard  steps, 
and  met  his  death  because  instead  there 
was  this  stirrup,  can  it  be  said,  as  a  matter 
of  law,  tbat  the  stirrup  itself  must  be  con- 
sidered negUgwt  equipment,  or  that  the  en- 
gine thus  equipped  must  be  considered,  as 
a  matter  of  law,  an  unsafe  i^ace  for  an  em- 
ployfi  to  work,  regardless  of  whether  he 
knew  that  audi  stlmp  was  th«e  or  not? 
It  would  seem  that  a  brakeman  naed  to  simi- 
lar stirrups  on  freight  can  would  not  be  en- 
dangered  by  one  on  an  engine  if  be  knew 
it  was  then,  l^en  is  nothing  to  show,  and 
we  cannot  assume,  that  such  a  stirrup  would 
be  more  dangerous  on  an  engine  cab  than  on 
a  freight  car,  or  that  it  would  be  dangerous 
on  either.  In  the  absence  of  any  testimony 
beyond  the  tact  tbat  such  engines  generally 
bad  stem  Instead  of  stirrups,  It  cannot  be 
said  that  the  defttidant  was  shown  to  be 
guilty  of  negligence  In  this  reintect  In 
Jackson  t.  K.  a,  L.  ft  S.  K.  R.  Co^  31  Kan. 
761,  763,  8  Pac.  601,  S08,  It  waa  aUeged  that 
the  step  of  an  engine  was  defective,  causing 
an  Injury  to  the  conductor.  It  was  said: 
"The  st^  however,  waa  not  really  defec- 
tive, but  was  simply  of  a  dlflnent  pattern 
from  those  often  used  on  railroad  engines; 
and  the  plalnUff  admits  in  his  brief  that  the 
evidence  does  not  show  such  a  defective  or 
unsafe  condition  of  the  step  as  to  preclude 
Ito  USA  And  he  also  admits  that,  except  for 
the  reversal  of  the  he  would  not  have 

fallen  or  been -injured.  Berides,  there  was 
no  necesritf  for  the  plaintiff  to  use  the  step 
at  the  time  he  did;  and  we  certainly  think 
that  no  negligence  can  be  imputed  to  the 
railroad  company  on  account  of  tbe  use  of 
said  ntep  by  the  plaintiff  at  the  time  he  used 
it  Fnbably  nether  the  plaintiff  nor  the 
railroad  cnnpany  was  guilty  of  negligrace 
in  using  said  at^" 

n]  While  tbe  Jury  wen  warranted  in 
drawing  fair  and  reasonable  infemce  from 
the  fiu!ts  and  ocmditlons  shown,  it  wu  only 
from  those  shown,  and  not  from  those  Im- 
aghied  or  inferred,  that  such  infwoiee  could 
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ril^MfDlly  bft  drawn.  Tbey  found  tbat  ttie 
ne^lgnce  which  caused  the  death  was,  "De- 
fective  step  on  a^siiie  No.  ISi,  and  lack  ot 
mnwaj  and  bandrali  on  the  aonth  side  of 
bridge,"  and  also  Chat  the  train  waa  moTlng 
about  alx  miles  an  hour,  and  that  Duncan 
would  have  beeo  Injured  If  he  bad  waited 
untU  the  train  atwed  before  getting  off. 
Had  he  thus  waited,  he  would  have  been  well 
beyond  the  bridge^  which  was  56  feet  in 
length;  and  hence  an  Injury  at  the  point 
then  reached  could  not  have  been  caused  by 
a  defect  In  the  bridge  A  mere  accidental 
telling  from  the  engine,  without  fault  of 
the  company  would  not  render  it  liable;  and 
therefore^  In  order  to  make  the  brti^  a 
contribuUng  cause  of  the  Injury,  it  must  ap- 
pear otherwise  than  1^  speculation  tbat  the 
ftU  itself  was  attributable  to  the  negligence 
of  the  company.  It  Is  largely  a  case  of  cir- 
cumstantial eTldmce,  in  which  the  drcnm- 
stances  shown  must  be  of  such  slgnUlcance 
and  relation  one  to  another  tbat  a  reason- 
able conclusion  of  negligence  can  be  founded 
thereon.  In  Railway  Co.  t.  Rhoades,  64 
Kan.  663,  68  Pac.  68,  It  was  held  tbat  to 
establish  a  theory  by  circumstantial  eri- 
dmce  the  known  facts  relied  on  must  be  of 
nich  nature  and  bo  related  to  one  another 
that  the  only  reasonable  conclDSlon  to  be 
drawn  therefrom  la  the  theory  sought  to  be 
established.  In  Hart  t.  Railroad  Co.,  80 
Kan.  699,  102  Pac.  1101,  It  was  shown  that 
a  passenger  fell  from  a  vestibule  train.  The 
door  of  one  vestibule  was  open,  but  there 
was  no  testimony  to  show  where  or  how  It 
was  opened;  and  It  was  argued  that  the 
presumption  of  negligence  on  the  part  of 
the  company,  or  of  suicide  on  the  part  of 
the  defendant,  were  the  only  ones  to  be 
indulged,  and,  the  latter  being  unreasonable, 
the  former  alone  remained.  But  it  was  held 
that  no  facts  were  presented  upon  which  It 
could  be  safely  assumed  that  the  deceased 
lost  bis  life  because  of  any  negllgmce  upon 
the  part  of  the  defendant  In  Brown  v. 
RaUroad  Co.,  81  Kan.  701,  705,  106  Pac. 
1001,  1002  (29  L.  R.  A.  [N.  S.]  808),  a  passen- 
ger was  found  two  or  three  hundred  feet 
east  of  the  depot,  lying  close  to  the  track, 
his  dissevered  legs  between  the  rails,  and 
many  bruises  and  wounds  on  his  body.  The 
ground  Indicated  that  the  body  had  been 
dragged  25  or  30  feet  The  train  upon  which 
he  had  been  riding  was  a  vestibule  passenger 
train.  It  was  held  that  the  negligence  of 
the  company  was  not  established,  and  It 
was  said:  "The  circumstances  do  not  how- 
evffiT,  indicate  how  the  person  happened  to 
fell  under  the  train,  or  whose  fault  occasion- 
ed the  fall,  if  it  be  the  fault  of  any  one." 

In  Duncan  v.  Railway  Co.,  82  Kan.  2S0, 
232,  108  Pac.  101,  a  brakeman  named  Dun- 
can was  standing  ui>on  the  sdrrup  of  a 
freight  ear,  raising  the  lever  which  would 
imcouple  the  next  car.  The  uncoupling  had 


been  mad^  and  the  train  bad  parted,  and 
Duncan  waa  seen  to  -roll  out  from  undo:  a 
car  In  the  rear  ttom  the  opposite  side  of 
the  train.  Blood  waa  found  upon  the  ties 
outside  of  the  rail  from  the  oppoaito  aide  of 
the  track  where  he  had  last  been  aeen,  and 
also  upon  one  of  the  cars.  The  raglneor 
teetlfied  that  he  saw  him  upon  the  stirrup; 
that  he  was  leaning  over  in  the  ear  and  glr- 
ins  signals  to  go  ft>rward.  The  brake  beam 
of  the  car  was  Connd  to  be  defecttvOk  and 
in  stepping  upon  it,  for  some  reason  not 
shown,  it  would  sink  down.  The  plaintiff 
claimed  that  the  lever  of  the  coupling  device 
was  diaoonnected  and  failed  to  work,  and 
tor  that  reason  the  deceased  had  to  lean 
oret  between  the  ears  to  lift  the  eoupllns 
pin,  and  In  so  doing  his  foot  slipped  on  the 
defective  brake  beam,  whtdi  caused  him  to 
fall.  The  Jni7  tonnd  that  the  laddw,  hand- 
hold, and  atlrrnp  were  in  good  order,  but 
that  the  brake  beam  and  coupling  appliances 
were  not  In  proi>er  condition.  The  finding 
as  to  the  conpllng  appliance  was  based  ea- 
tlrely  upon  clrcnmstanoes  shown  In  evid^ce; 
dbrect  testimony  having  been  given  that  It 
was  in  good  condition.  In  the  opinion,  Mr. 
Justice  Boison  said:  "It  la  first  presumed 
that  the  brakeman  was  doing  his  duties 
properly,  which  is  a  fair  presumption;  it 
is  next  presumed  that  he  could  not  lift  the 
pin  by  use  of  the  lever;  It  Is  presumed  from 
this  that  the  appliance  was  out  of  order, 
and  because  of  this  defect  it  Is  presumed 
that  be  stepped  upon  the  defective  brake 
beam,  thereby  losing  his  life.  •  •  • 
The  lamentable  death  of  ttila  man  may  have 
been  caused  by  some  mischance  after  the 
uncoupling  was  effected.  It  may  have  been 
caused  In  the  manner  claimed  by  the  plain- 
tiff. Possibly  one  conjecture  is  as  reason- 
able as  another,  but  the  evidence  does  not 
reveal  the  cause  of  his  fall.  In  the  absence 
of  such  evidence,  there  can  be  no  recovery.** 

In  view  of  the  doctrine  announced  by  these 
decisions,  w«  find  It  impossible  to  bold  that 
the  evidence  Justified  the  Jury  In  all  of  their 
conclusions. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial.  All  the  Justices  concurring. 


STATE  «x  rel.  8TUBBS,  Qoremor,  t.  DAW- 
SON. Atty.  G«n.t 

(Supreme  Court  of  Kansas    Dec  9,  191L) 

(Byltaiiu  ^v  the  Court.) 

1.  Statu  (§  41*)— ExECunvi  Powkb. 

The  provision  of  article  1,  |  8,  of  tbt 
Coostitntion,  which  vesta  the  lupreme  execu- 
tive power  in  the  Governor,  ImpliM  that  tha 
Governor  is  the  hlglMst  in  an^rity  In  the  ex- 
ecutive department,  with  sndi  power  ai  will 
secure  a  faithful  execution  al  the  laws  In  the 
manner,  and  b;  the  OKthods  prescribed  by  the 
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Gonstitatioii  and  ■tatataa,  enacted  In  lunnonj 
with  that  instrument 

[Ed.  Note^For  odier  catea,  ne  States,  Dec 
Dig.  i  41.1 

2.  Attobnbt  Qbnkbal  (1 7*)— OmcxBB— Pow- 

EBS  AND  thrnEB. 

The  atatnte,  making  it  the  duty  of  the 
Attoxney  General,  when  leqnired  hj  the  Gov- 
ernor, to  appear  for  the  state  and  prosecute 
In  any  court  or  before  aoj  officer,  in  any  cause 
or  matter,  civil  or  criminal,  in  which  the  state 
may  be  a  party  or  interested,  is  nuuidatory. 

[Ed.  Note.— For  other  cases,  see  Attorney 
General.  Dec.  Dig.  {  7.*} 

8.  Attobhet  Genesal  (|  7*)  — Otiiosbb  — 

POWBBS  AND  DunBS. 

A  proceeding  for  the  examination  of  wit' 
Besses  under  the  provisiona  of  the  prohibitory 
law  rOen.  St  1909,  1  4366)  is  a  maUer  before 
an  officer,  in  which  tLe  state  is  interested ;  and 
when  required  by  the  Governor  the  Attorney 
General  nas  no  diecretion  to  refuse  to  prose- 
cute in  such  a  proceeding. 

[Ed.  Note.— For  other  caiea,  see  Att«m^ 
Oeneial.  Dec  Dig.  |  7.*] 

4.  ATTOBIfBT  GSinBAL  Q  T*)— POWBBB  AIVD 

Dunsa. 

In  such  a  proceeding  as  that  referred  to 
In  the  above  paragraph,  and  in  the  situation 
shown  by  ttie  facts  in  this  case,  it  is  within 
the  authority  of  the  Governor  to  name  the  wit- 
ness to  be  subpcenaed  and  examined. 

[Ed.  Nota^For  other  cases,  nee  Attomer 
General,  Dec  Dig.  |  7.*] 

Porter  and  West,  JJ^  dUaratlnK. 

fAiSiUondl  BvOabuB  »y  EUtvriat  Stair.) 

BL  Attobnet  Genbbai.  ^  7*)— "Pbosbcdte." 

The  word  "prosecute,"  within  Gen.  St 
1909,  g  8906,  providing  that  the  Attorney  Gen- 
wai  shall  aroear  tor  the  state  in  certain  cas- 
aa,  implies  the  commencement,  as  well  as  the 
continuance,  of  a  proceeding;  and  the  term  is 
so  nsed  in  common  speech,  as  well  as  in  legal 
parlance. 

[Ed.  Note.— For  other  cases,  see  Attorney 
Genera],  Cent  Dig.  81  8-10;  Dec.  Dig.  {  7.* 

For  other  definitione,  see  Words  and  Phras- 
es, vol.  6,  pp.  5734,  5735.] 

Original  proceeding  by  the  State,  on  the 
relation  of  W.  R  Stubba,  Governor,  for  man* 
damua  to  John  S.  Dawson,  Attorney  Goieral. 
Heard  on  demurrer  to  answer  to  appllcBtlon. 
Draiurrer  sustained. 

S.  D.  Bishop,  for  plaintur.  S.  N.  Hawkes 
and  S.  U.  Brewster,  tor  dtf^dant. 

BENSON,  J.  This  is  an  action  in  manda- 
mus to  require  the  Attorney  General  to  pros- 
ecute a  proceeding  under  a  section  of  the 
prohibitory  liquor  law,  which  authorizes  the 
Attorney  General  and  prosecuting  attorneys 
who  may  be  notified,  or  who  have  knowledge 
of  the  violations  of  that  act  to  issue  sub- 
pcenaa  and  examine  witnesses  touching  Its 
violation.  Gen.  Stat  1909,  S  4366. 

The  application  for  the  writ  states  the  fol- 
lowing facta :  In  June,  1911,  a  newspaper 
writer,  residing  In  Topeka,  wrote  a  letter  to  a 
syndicate  of  newspapers,  published  through- 
oot  the  otate,  containing  the  following  state- 
ment: **The  writer  qtent  a  portitm  of  an 


evening  in  a  club  In  a  small  Kansas  town 
not  long  ago.  The  town  is  in  territory  sup- 
posed to  be  strictly  dry.  Still  they  were  sell- 
ing beer  openly  over  a  bar.  With  these  con- 
ditions prevaUlng  everywhere,  why  shall  all 
the  odium  of  the  situation  be  hung  on  Chero- 
kee and  Crawford  counties?" 

On  July  1st  following,  the  Governor  di- 
rected the  Attorney  General  to  subpoena  the 
writer  of  the  letter,  and  hold  an  inquiry,  as 
provided  In  section  4366  of  the  General  Stat- 
utes of  1909,  as  shown  by  the  following  com- 
munication: "Dear  Mr.  Dawson:  In  a  re- 
cently published  newspaper  article  signed  by 
J.  E.  House,  of  Topeka,  Kansas,  appears  the 
statement  that  he  spent  a  portion  of  an  even- 
ing in  a  club  in  a  small  Kansas  tovm  not 
long  since  where  they  were  selling  beer 
openly  over  a  bar.  He  also  asserted  that 
the  cities  of  Lawrence  and  Emporia  are 
overrun  with  bootleggers,  and  that  the  situa- 
tion at  Leavenworth,  Wichita  and  Topeka 
were  such,  and  not>ody  conversant  with  the 
situation  believes  there  Is  .not  law  violation. 
Judging  from  this  public  admission,  I  am 
constrained  to  believe  Mr.  House  to  be  In 
possession  of  evidence  of  law  violation  that 
would  serve  to  speedily  and  justly  punish 
the  guilty.  Therefore  yon  are  hereby  direct- 
ed to  snbposna  the  sold  J.  E.  Honse,  hold  an 
Inquisition,  and  take  his  testimony  relative 
to  this  violation  of  the  prohibitory  liquor 
law,  and  from  snch  teetlnMmy,  If  spedfic, 
base  a  prosecution  of  the  vlolatora.  I  wiU 
appreciate  a  prompt  action  upon  the  part 
of  your  department" 

The  Attorney  General  answered  as  foltows : 
"Your  Excellency:  Your  letter  of  July  7. 
erroneously  dated  July  1,  at  band.  In  it 
yon  call  my  attention  to  the  signed  news- 
papOT  article  of  J.  B.  House,  Junior  editor 
of  the  Topeka  Capital.  That  article  stated, 
among  some  general  and  Indefinite  allega- 
tions relating  to  violations  of  the  prohibitory 
law,  that  Mr.  Honse  has  recently  attraded 
a  dinner  at  a  private  dab  in  a  small  town 
at  which  liquors  were  sold.  I  had  already 
taken  up  this  matter  on  June  SOth  by  cor- 
respondence witli  Mr.  House,  and  obtained 
sudk  Information  as  he  cared  to  give.  Per- 
haps this  occasion  is  a  good  time  for  your 
excellency  and  myself  to  understand  our 
relative  positions  concerning  matters  of  this 
sort  You  'directed'  me  to  subpoena  Mr. 
House  and  make  him  tell  what  he  knows 
about  the  matters  contained  in  his  article- 
That  'direction'  is  not  within  the  scope  of 
your  authority;  neither  was  your  telegram 
of  some  time  ago  that  I  should  subpoena 
Judge  Sapp  and  make  him  come  to  Topeka 
on  a  similar  errand.  These  are  matters  left 
to  my  discretion.  The  law  authorizes  the 
Senate  of  the  state  of  Kansas,  or  the  House 
of  Representatives  or  the  Governor  to  'di- 
rect* the  Attorney  General  to  prosecute  or 


*For  ether  eases  see  sanu  tople  and  seetloa  NUHBBR  In  Dm.  Dig.  ft  Am.  Dig.  Key  No.  Bertes  A  Rep'r  iadezeB 
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defend  any  case  of  pnblic  coacem,  but  svcb 
'direction'  must  give  the  Attorney  General 
the  facts  concerning  the  specific  subject-mat- 
ter to  be  litigated,  the  parties  to  the  litiga- 
tion, and  the  names  of  the  witnesses  by 
whom  the  facts  can  be  proven.  Anything 
less  definite  than  this  is  not  a  'direction'  at 
all ;  anything  more  is  beyond  the  scope  of 
your  authority.  I  trust  that  you  will  believe 
that  this  letter  Is  written  in  the  most  kindly 
and  courteous  spirit,  and  is  only  done  to  set 
your  exoelloicv.  right  as  to  the  relationship 
of  our  respective  departments  and  to  avoid 
misunderstanding  In  the  future.  As  hereto- 
fore, my  department  will  prosecute  or  defend 
any  specific  case  in  which  your  excellency  is 
Interested,  but  I  must  have  the  facta  and 
the  witnesses  In  all  su<dk  cases,  for  only  In 
such  manner  and  by  such  means  can  any 
litigation  be  successful." 

Thereupon  the  Governor  replied,  calling  at- 
tention to  certain  constitutional  provisions, 
quoting  the  statement  contained  in  the  letter 
as  copied  above,  and  saying :  "In  your  reply 
of  the  7th  you  say:  'I  had  already  taken 
up  this  matter  on  June  30th,  by  correspond- 
ence with  Mr.  House,  and  obtained  such  in- 
formation as  he  cared  to  give.'  Under  the 
Constitution  of  this  state  I  am  held  respon- 
sible for  the  execution  of  the  laws  of  the 
state.  I  am  not  satisfied  to  accept  'such  in- 
formation as  he  cared  to  give.'  I  request 
that  you  subpoena  Mr.  J.  B.  House,  under 
the  provisions  of  paragraph  4366  of  the  Gen- 
eral Statutes  of  1909,  and  compel  him  under 
oath  to  disclose  all  the  Information  and 
knowledge  he  has  regarding  the  Incident  re- 
ferred to,  and  all  other  Information  he  has 
respectii^  the  violation  of  the  laws  of  this 
state  relating  to  intoxicating  liquors;  and  I 
further  request  that  this  be  done  at  once, 
and  such  proceedings  Instituted  aa  the  evi- 
dence so  secured  warrants." 

The  Attorney  General  responded,  saying 
that  his  attention  was  first  called  to  the  ar- 
ticle referred  to  on  June  30th,  and  that  he 
had  that  day  addressed  a  letter  to  the  writer 
(Mr.  House),  setting  out  a  copy,  and  adding: 
"His  reply  was  strictly  of  a  personal  nature ; 
and  I  do  not  think  It  proper  to  furnish  it 
But  In  addition  to  his  written  reply  I  took 
the  matter  up  with  him  personally  and 
learned  what  I  surmised,  which  was  that  Mr. 
House,  being  a  guest  and  a  stranger,  did  not 
know  who  were  selling  liquors  nor  the  per- 
sons who  were  buying  liquors,  and  he  had 
nothing  to  tell  of  any  consequence,  nor  upon 
which  to  base  a  prosecution.  So,  too,  his  gen- 
eral statemoits  that  Wichita,  Leavenworth, 
Topeka  and  Lawrence  were  overrun  with  boot- 
lef^ers.  Mr.  House  only  knows  such  matters 
by  mere  hearsay  and  on  that  subject  he  is 
possessed  of  no  Information  that  would  be 
of  the  slightest  assistance  to  a  j»roBecQtlng 
officer." 

The  Governor  In  another  letter  then  called 
attmtlmi  to  the  positive  nature  of  the  state- 
meai  contained  in  ttie  article  publlslied  in 


newquLpers  over  the  state,  and  said:  "It  Is 
Impossible  for  me  to  conceive  of  ordinary 
social  functions  where  they  were  selling 
beer  openly  over  a  bar.'  Likewise  it  Is  Im- 
possible for  me  to  conceive  of  an  answer  to 
your  official  oonununicatlon  as  Attorney  Gen- 
eral calling  for  Information  respecting  Infrac- 
tions of  the  prohibitory  law  of  this  state  be- 
ing 'of  so  strictly  a  personal  nature'  that 
you  do  not  think  It  proper  to  furnish  It  to 
the  chief  executive  offlcw  of  the  state,  whose 
duty  It  Is  under  the  Constitution  to  see  that 
the  laws  are  faithfully  executed.  Your  let- 
ter was  signed  In  your  official  capacity.  It 
would  be  Impossible  to  reply  thereto  in  a 
manner  that  would  be  so  'strictly  personal' 
as  to  be  improper  to  be  seen."  References 
were  again  made  in  this  letter  to  the  Con- 
stitution and  certain  statutory  provisions, 
followed  by  the  statement:  "For  the  pur- 
pose of  enabling  me  to  faithfully  execute  the 
laws  of  this  state,  It  Is  necessary  that  a  pro- 
ceeding be  instituted  and  that  Mr.  J.  E. 
House  be  subpoenaed  to  testis  and  give  In- 
formation as  to  the  clt?  and  the  building 
wherein  he  was  present  when  Intoxicating 
liquors  were  sold  over  a  bar,  and  also  that 
he  be  required  to  give  the  names  of  any  per- 
sons who  were  present,  known  to  him;  that 
he  give  under  oath  a  full  statement  of  per- 
sons who  have  told  him  of  the  violations  of 
law,  to  the  end  that  such  persons  may  be 
subpoenaed.  *  *  *  If  these  statements 
made  by  Mr.  House  over  Us  signature  are 
pure  fabrication  and  without  foundation,  I 
want  the  world  to  know  It,  in  order  that 
the  good  name  of  this  state  may  be  protected. 
*  *  *  I  therefore  once  again  request  that 
you  Institute  proceedings  of  inquiry,  and  that 
you  subpoena  Mr.  J.  B.  House  of  Topeka, 
Kansas,  to  appear  before  you  at  a  time  and 
place  to  be  designated  in  the  subpoena,  then 
and  there  to  testify  under  oath  concerning 
any  violations  of  the  provisions  of  the  i«o- 
hlbltory  law  of  this  state." 

This  letter  Indicated  the  purpose  of  the 
Governor  to  apply  to  this  court  for  a  writ 
of  mandamus.  The  Attorney  General  re- 
sponded: "Yours  of  to-day  at  hand.  I  am 
entirely  willing  to  arrange  a  test  case  in  the 
Supreme  Court  to  determine  whether  the 
subpoenaing  of  wltnwses  by  the  Attorney 
General  Is  left  to  his  discretion  or  to  the 
Governor,  and  therefore,  and  for  that  pur- 
pose, for  the  present  I  most  respectfully  de- 
cline to  Issue  a  subpoena  for  Mr.  J.  E. 
House." 

The  application  states  that  Mr.  House  has 
knowledge  and  Information  that  would  en- 
able the  Attorney  General  to  prosecute  suits  - 
to  suppress  violations  of  the  law  referred 
to,  which  cannot  be  obtained  from  him  oth- 
erwise than  by  proceedings  under  the  section 
referred  to,  and  which  It  is  alleged.  It  is  the 
duty  of  the  Attorney  General  to  Institute; 
wherefore  the  relator  prays  that  he  be  com- 
pelled by  mandamus  to  bo  proceed  as  re- 
quested, and  to  /umlab  to  tite  Gonmor  a 
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copy  of  the  testlinony  when  taken.  The  de- 
fendant answered  the  application  without 
the  Issuance  of  an  alternative  writ,  the  re- 
lator demurred  to  the  answer,  and  thu  the 
Issne  is  pres^ted. 

The  answer  admits  the  matwlal  facts  stat- 
«d  In  the  application,  bnt  denies  tlut  the 
writer  referred  to  has  Imowledge  or  Informa- 
tion concerning  riolations  of  the  prohibitory 
law  which  conld  t>e  of  ralne  to  a  prosecuting 
officer  In  the  prosecution  of  suits  to  suppress 
such  violations.  The  answer  also  sets  oat 
Tarioos  reasons  why  the  Attorney  Graeral 
believed  It  unwise  to  comply  with  the  Gover- 
nor's requirement,  and  avers  that  he  has  act* 
ed  in  entire  good  faith  In  the  matter.  Among 
the  reasons  so  given,  It  la  stated,  In  sub- 
stance, that  he  bad  proceeded  in  another 
way  to  Investigate  the  transaction  referred 
to  in  the  newspaper  article ;  that  from  such 
Investigation  he  believed  the  writer  of  the 
latter  was  mistaken  as  to  the  intoxicating 
quality  of  the  beverage;  that  Mr.  House, 
through  his  weekly  letters  to  Kansas  news- 
papers, reaches  a  circulation  of  150,000; 
that  the  writer  of  xbB  letter  has  heretofore 
criticised  the  Attorney  General;  and  that 
the  exercise  of  the  power  as  requested  might 
appear  to  be  for  political  purposes,  but  that 
be  would  nevertheless  have  faced  this  dilem- 
ma, had  It  not  been  for  his  confidence  that 
the  necessary  information  could  be  obtained 
by  less  drastic  methods.  The  answer  avers 
that  the  Investigation  so  begun  has  not  been 
concluded,  and  contains  the  following  aver- 
ment: "That  he  [the  Attorney  General]  has 
at  all  times  acknowledged  the  right  of  the 
Governor  to  direct  the  Attorney  General  to 
prosecute  or  defend  any  action  in  which  the 
state  is  Interested  or  a  party,  and  defendant 
has  always  complied  therewith;  but  defend- 
ant denies  the  right  of  the  Governor  to  dic- 
tate the  management  of  any  such  a  cause, 
and  alleges  that  any  such  cause  must  be 
prosecuted  according  to  the  Judgment  and 
discretion  of  one  trained  in  the  profession 
and  practice  of  law."  It  is  not  believed  to 
be  necessary  to  set  out  the  answer  more  ful- 
ly. The  Attorney  General  In  his  brief  says:' 
"The  Attorney  General,  believing  that  no 
good  would  be  accomplished  by  subpoenaing 
[the  witness],  declined  to  do  so."  The  real 
question,  then,  to  be  determined  is  whether 
the  Attorney  General  is  subject  to  the  direc- 
tion of  the  Governor  with  respect  to  the  mat- 
ter concerning  which  he  was  required  to  act, 
or  whether  he  may  In  his  discretion  refuse 
to  comply  with  such  requirement  If  it  be 
a  matter  within  his  discretion,  the  answer 
is  suflBclent;  otherwise  it  is  not.  The  good 
faith  and  seal  of  that  officer  is  not  ques- 
tioned. 

[1]  The  Constitution  declares:  "The  su- 
preme executive  power  of  the  state  shall  be 
vested  in  a  Governor,  who  shall  see  tliat 
the  laws  are  faithfully  executed."  Article  1, 
{  3.   "Be  may  require  Informatlta  in  writ- 


ing from  the  officers  of  the  executive  depart- 
ment, upon  any  subject  relating  to  their  re- 
spective duties."  Article  1,  I  4.  "The  offi- 
cers of  the  executive  d^rtmrait,  and  of  all 
public  state  Institutions,  shall,  at  least  ten 
days  preceding  each  regular  session  of  the 
L^lslature,  severally  report  to  the  Governor, 
who  shall  transmit  such  reports  to  the  Legis- 
lature." Article  1,  {  16.  We  do  not  find 
that  the  meaning  of  the  phrase,  "the  supreme 
executive  power"  as  contained  in  our  Con- 
stitntion  and  the  ConstitutlonB  of  many 
other  states  of  this  Union,  has  ever  been  pre- 
cisely defined,  although  the  matter  is  re- 
ferred to  in  some  decisions.  Perhaps  the 
term  Itself,  taken  In  connection  with  the  con- 
text, is  sufficiently  explicit  An  executive 
department  Is  created,  consisting  of  a  Gov- 
emoT  and  the  other  officers  named,  and  he 
is  designated  as  the  one  having  the.supreme 
executive  i>ower;  ttiat  is,  the  highest  in  au- 
thority in  that  department.  In  the  same 
connection.  It  will  be  noticed  that  the  other 
executive  officers  are  required  to  furnish  in- 
formation upon  subjects  relating  to  tlieir 
duties,  and  to  make  annual  reports  to  him, 
and  withal  he  Is  charged  with  the  duty  of 
seeing  that  the  laws  are  faithfully  executed. 
It  Is  manifest  from  these  various  provisions 
that  the  torm  "supreme  executive  power"  is 
something  more  than  a  verbal  adornment 
of  the  office,  and  Implies  such  power  as  wIU 
secure  an  Sclent  execution  of  the  laws, 
which  is  the  peculiar  province  of  that  de- 
partment to  t>e  accomplished,  however.  In 
the  manner  and  by  the  methods  and  within 
the  limitations  prescribed  by  the  Constitu- 
tion and  statutes,  enacted  in  liannony  with 
that  instrument  "When  a  Constitution  gives 
a  general  power,  or  enjoins  a  duty,  it  also 
gives,  by  Implication,  every  particular  power 
necessary  for  the  exercise  of  the  one,  or  the 
performance  of  the  other.  The  Implication 
under  this  rule,  however,  must  be  a  neces- 
sary, not  a  conjectural  or  argumentative  one. 
And  it  is  further  modified  by  (mother  rule, 
that  where  the  means  for  the  exercise  of  a 
granted  power  are  given,  no  other  or  differ- 
ent means  can  be  implied,  as  being  more  ef- 
fectual or  convenient"  Field  T.  People,  8 
III.  (2  Ream.)  79,  83, 

[8]  In  harmony  with  the  provisions  of  the 
Constitution,  and  to  provide  the  Governor 
with  means  to  execute  the  laws  as  required 
by  that  Instrument,  the  Legislature  has  de- 
clared that  he  may  require  the  Attorney 
General  to  prosecute  or  defend  for  the  state 
In  any  cause  or  matter  in  which  tlie  state  is 
interested.  The  statute  declares:  "The  A't- 
tomey  General  shall  appear  for  the  state, 
and  prosecute  and  defend  all  actions  and 
proceedings,  dvU  or  criminal,  in  the  Supreme 
Court,  In  which  the  state  shall  be  Interested 
or  a  party,  and  shall  also,  when  required  by 
the  Governor  or  either  branch  of  the  Legis- 
lature, appear  for  the  state  and  prosecute 
or  defend,  in  an^  other  court,  or  before  any 
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officer,  In  any  canse  or  matter,  civil  or  crim- 
inal. In  which  thia  state  may  be  a  party  or 
Interested."    Gen.  Stat  1909.  i  8906. 

[3]  This  provision  is  mandatory  in  its 
terma;  but  It  remains  to  be  considered 
whether  the  proceeding  referred  to  under 
the  prohibitory  law  Is  a  cause  or  matter 
within  the  pnrvlew  of  the  atatnte;  Whether 
the  duty  to  prosecute  includes  the  com- 
mencement of  such  proceedings,  and  whether 
it  also  Includes  the  duty  to  summon  and  ex- 
amine a  particular  Individual,  when  so  di- 
rected, in  the  circumstances  appearing  In 
this  case.  That  Buch  a  proceeding  is  "a  mat- 
ter** In  any  court,  "or  before  any  officer, 
•  •  •  In  which  this  state  may  be  a  party 
or  interested."  Is  too  clear  to  admit  of  seri- 
ous debate.  It  would  be  difficult  to  find  lan- 
gaage  more  comprehensive  reaching  to  all 
public  official  proceedings  in  vhlch  the  state 
has  an  Interest 

Li]  The  word  "prosecute"  implies  the  com- 
mencement as  well  as  the  continuance,  of  a 
proceeding,  and  the  term  is  so  used  In  com- 
mon speech,  as  well  as  In  1^1  parlance,  and 
it  was  so  held  in  State  v.  Bowles,  70  Kan. 
821.  79  Pac.  726,  69  L.  R.  A.  176,  where  a 
prosecution,  instituted  by  an  Indictment 
signed  by  an  Assistant  Attorney  General, 
who  acted  under  the  direction  of  the  Gover- 
nor in  pursuance  of  this  statutory  provision, 
was  upheld.  Construing  a  statute  of  Wis- 
consin of  the  same  import  it  was  held.  In 
Emery  and  Another  v.  State.  101  Wis.  627, 
646,  78  N.  W.  145,  151:  "So  that  the  Attor- 
ney General  rightly  appeared  and  assisted 
In  the  prosecution  of  this  case  does  not  ad- 
mit of  question.  It  was  not  within  his  dis- 
cretion to  comply  or  refuse  to  comply  with 
the  Governor's  request,  or  within  the  dis- 
cretion of  the  circuit  court  to  permit  or  re- 
fuse to  permit  him  to  participate  In  the 
trial."  This  construction  is  In  harmony  with 
the  decision  in  the  Bowles  Case,  and  with 
the  constitutional  declaration  that  the  su- 
preme executive  power  la  vested  In  the  Gov- 
ernor. 

[4]  The  remaining  question  Is  whether 
the  designation  of  the  witness  Is  fairly  In- 
cidental to  the  authority  of  the  Governor  to 
direct  a  proceeding  under  this  statute,  not 
whether  the  Governor,  In  an  ordinary  trial 
or  proceeding,  may  direct  what  particular 
witnesses  shall  be  examined,  nor  whether 
the  executive  may  control  the  ordinary  de- 
tails of  Judicial  proceedings.  Such  controver- 
sies will  be  infrequent,  and  when  they  do 
arise  will  probably  be  considered  In  the 
light  of  the  emergency  disclosed  by  the  facts 
of  the  particular  case.  We  are  not  required 
to  explore  and  delimit  the  frontiers  of  the 
supreme  executive  i>ower  upon  this  general 
subject,  bnt  only  to  decide  the  question  pre- 
sented upon  this  record.  The  determination 
of  a  single  controversy  arising  within  the 
circle  of  a  co-ordinate  department  of  gov- 
ernment will  not  be  used  as  an  opportunity 


to  foreshadow  opinions  upon  possible  con- 
troversies which  may  neyer  arise. 

The  section  of  the  statute  under  which  the 
Governor  directed  the  prosecution  to  be  In- 
stituted provides  for  a  distinct  proceeding- 
quite  onlifce  ordinary  actions  or  proceedings, 
where  the  examlnatton  of  witnesses  is  mere- 
ly InddentaL  Here  the  examination  of  a 
witness  constitutes  the  proceeding.  It  Is  In- 
stituted for  that  purchase.  It  provides  that: 
"If  a  county  attorney.  Attorney  General  or 
Assistant  Attorney  General  •  «  •  shall 
be  notified  •  *  •  of  any  violation  of  any 
of  the  provisions  (of  this  law)  it  shall  be  bU 
dnty  forthwith  dlllgaitly  to  Inquire  into  the 
facta  of  such  violation,  and  •  *  •  Is  au- 
thorized to  Issue  subpoenas  for  such  persons 
as  he  shall  have  reason  to  believe  have  any 
Information  concerning  or  knowledge  of  such 
violation."   Cren.  Stat  1909,  fi  4366. 

The  Attorney  General,  having  been  noti- 
fied, was  bound  to  Investigate,  and  be  did  b» 
by  correspondence  and  otherwise,  but  re- 
fused to  institute  the  proceeding,  or  prose- 
cute In  the  definite  matter,  as  required. 
This  could  be  done  only  by  exaqplning  the 
particular  witness.  The  witness  and  the  in- 
cident to  which  he  referred  In  the  newspaper 
article  were  not  to  be  separated  in  the  pro- 
ceeding ordered  by  the  (Governor.  The  pro- 
ceeding, or,  as  the  statute  deslgnatea  it  th& 
matter  in  which  he  was  directed  to  prosecute,^ 
was  the  examination  of  that  witness.  Sup- 
pose after  the  Governor  had  directed  the 
prosecution  referred  to  In  State  v.  Bowles, 
supra,  the  Attorney  General  had  concluded 
to  Investigate  the  subject  In  some  other  way, 
and,  Instead  of  presenting  the  matter  to  the 
grand  Jury,  had  called  the  witnesses  to  his 
office,  and  upon  inquiry  thus  made  had  de- 
termined to  proceed  no  furthor,  would  such 
disposition  have  been  permissible?  If  It  was 
within  the  Attorney  General's  discretion  to 
do  so,  and  thus  finally  dispose  of  the  matter, 
there  is  little  virility  in  the  statute  which  tu 
express  terms  gives  the  Governor  the  power 
to  require  prosecutions.  The  conclusion  la 
that  the  matter,  to  use  the  statutory  term, 
which  the  Attorney  General  was  required  to 
prosecute  was  the  examination  of  the  wit- 
ness as  provided  In  the  statute,  and  It  was 
the  duty  of  the  Attorney  General  to  do  so. 

While,  as  pointed  out  In  his  brief,  mani- 
fold and  arduous  duties  rest  upon  the  Attor- 
ney General,  the  Governor  Is  charged  with 
the  execution  of  the  law,  and  this  can  only 
be  done  through  means  provided  by  the  Con- 
stitution and  laws.  Among  these  is  the  as- 
sistance of  the  Attorney  (Seneral,  and.  In 
the  enforcement  of  the  prohibitory  law,  the 
power  of  that  officer  to  examine  witnesses 
touching  Its  violation.  If  the  Governor  may 
not  Invoke  that  power,  then  he  Is  denied  re- 
course to  means  which  the  Legislature  be- 
lieved to  t>e  necessary  to  Its  enforcement 

The  question  decided  arises  upon  the  In- 
terpretatiiHk  at  consUtutlonal  and  statatorj 
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proTlBlons.  We  have  not  found  it  necessair 
to  go  far  afield  for  authorities,  although 
many  have  been  considered.  It  may  be  added, 
however,  that  the  recent  case  of  State  ex 
rel.  Haskell,  Governor,  v.  Hnaton,  Judge,  et 
al.,  21  Okl.  782,  97  Pac.  982,  has  been  found 
illuminating  and  Instructive.  A  Btatute  of 
Oklahoma  contains  a  provision  like  our  own, 
requiring  the  Attorney  General  to  prosecute 
and  defend  actions  .and  proceedings  when  re- 
quested by  the  Governor.  Construing  this 
statute,  and  the  constitutional  provisions 
that  the  Governor  sliaU  cause  the  laws  to  be 
faithfully  executed,  It  was  held  that  the 
Governor  of  Oklahoma,-  under  the  Constitu- 
tion and  statutes  of  that  state,  had  the  pow- 
«r  to  dismiss  an  action,  brought  by  the  At- 
torney General  in  the  name  of  the  state,  and 
that  he  might  himself  maintain  an  action  in 
the  name  of  the  state  to  prohibit  the  Attor- 
ney General  from  carrying  on  the  action 
brought  by  that  officer.  Whether  under  our 
laws  the  Governor  would  have  this  power  of 
•dismissal  does  not  arise  here,  but  the  deci- 
sion cited  is  instructive  concerning  the  prin- 
ciples involved,  and  reviews  many  author- 
ities. 

For  the  reasons  stated,  the  answer  is  held 
Insufficient,  and  the  demurrer  thereto  Is  bub- 
talned. 

JOHNSTON,  C.  J.,  and  BURGH.  MASON, 
and  SMITH,  JJ.,  concurring.  PORTER  and 
WEST,  JJ.,  dissenting 

WEST,  J.  (dissenting).  The  state  govern- 
ment Is  not  modeled  on  the  cabinet  system. 
On  the  contrary,  the  Constitution  expressly 
provides  (article  1,  i  1)  that  the  executive  de- 
partment shall  consist  of  a  Governor,  Lieu- 
tenant Governor,  Secretary  of  State,  Auditor, 
Treasurer,  Attorney  General,  and  Superin- 
tendent of  Public  Instruction.  These  officers 
are  all  chosen  by  the  people,  all  under  like 
oath,  and  alike  subject  to  Impeachment  Each 
has  a  field  of  official  discretion  which  cannot 
be  Invaded  by  any  other  officer.  It  is  the  un- 
guePtloned  and  unchanging  law  that  official 
discretion  cannot  be  controlled  by  manda- 
mus. As  said  in  Martin,  Governor,  v.  Ing* 
ham,  88  Kan.  651,  17  Pac.  168:  'Tbe  only 
acts  of  public  functionaries  whit^  the  courts 
ever  attempt  to  control  by  either  Injunction 
or  mandamus  are  sueh  acts  only  as  are  In 
their  nature  strictly  ministerial;  and  a  min- 
isterial act  Is  one  which  a  public  officer  or 
agent  is  required  to  perform  upon  a  given 
state  of  facts,  in  a  prescribed  manner.  In 
obedience  to  the  mandate  of  legal  authority, 
and  without- regard  to  his  own  Juagment  or 
opinion  concerning  the  propriety  or  Impro- 
priety of  the  act  to  be  performed."  Here,  In 
order  to  form  the  basis  for  the  Issuance 
of  the  writ,  it  has  been  necessary  to  rule 
that  the  act  directed  to  be  done  Is  one  clear- 
ly ministerial  and  outside  the  pale  of  discre- 
tion. This  conclnslon  Is  founded  ou  a  pro- 
vision of  tbe  statute  that  the  Attorney  Qax- 


eral  shall,  "wheu  required  by  the  Govemor 
or  ^ther  bran<A  of  the  Legislature,  appear 
for  the  state  and  prosecute  or  defend,  in  any 
other  court,  or  before  any  officer,  In  any 
cause  or  matter,  dvtl  or  criminal,  In  which 
this  state  may  be  a  party  or  interested." 
Section  8906.  This  section  vests  no  other 
or  greater  power  In  the  Governor  than  in 
either  branch  of  the  Legislature,  and  the  ef- 
fect of  the  decision  is  that  the  requirement 
by  the  latter  would  be  compulsory  upon  the 
Attorney  General  to  subpoena  before  him- 
self or  some  other  officer  any  certain  wit- 
ness which  either  house  of  the  Legislature 
should  deem  requisite. 

While  the  word  "prosecute"  does  doubt- 
less imply  the  commencement,  as  well  as 
the  continuance  of  a  proceeding.  It  Is  well 
to  notice  the  language  of  the  statute  under 
which  Inquisitions  may  t>e  held.  Section 
4366  of  the  General  Statutes  of  1909  provides 
that  It  shall  be  the  duty  of  the  Attorney 
Genera],  upon  proper  notification,  forthwith 
diligently  to  inquire  into  the  facta  of  the  al- 
leged violation  of  the  prohibitory  law,  and 
for  that  purpose  he  Is  "aiitbotlzed'*  (not  re- 
quired) to  Issue  aubpcenas  for  such  persons 
as  he  shall  have  reason  to  believe  have  auy 
Information,  etc.  The  same  section  express- 
ly provides  that:  "If  the  testimony  so  taken 
shall  disclose  the  fact  that  an  offense  has 
been  committed,  •  «  •  the  Attorney  Gen- 
eral *  *  •  shall  prosecute  the  person  or 
persons  committing  such  offense."  Hence, 
under  this  statute,  the  duty  to  prosecute,  and 
the  beginning  of  a  prosecution,  can  arise  only 
after  the  testimony  has  been  taken,  and  the 
taking  of  such  testimony  la  not  a  prosecu- 
tion, or  the  beginning  thereof,  but  a  mere 
step  preparatory  thereto.  A  mere  prelimi- 
nary step,  taken  In  view  of  a  possible  future 
prosecution,  cannot,  without  wresting  lan- 
guage from  Its  ordinary  meaning,  be  held  to 
be  Included  In  tbe  section  requiring  the  At- 
torney General  to  appear  for  the  state  and 
prosecute  or  defend  In  any  cause  or  matter. 
In  an  Inquisition,  the  Attorney  General  is 
not  defending  any  one,  and  Is  not  prosecut- 
ing any  one,  but  Is  merely  proatring  testi- 
mony In  order  to  see  whether  a  prosecution 
shall  be  instituted. 

In  a  county  where  the  county  attorney 
falls  or  refuses  to  ^force  the  law,  section 
4378  makes  It  the  duty  of  the  Attorney  Gen- 
eral to  enforce  It  himself.  "And  for  that 
purpose  he  may  appoint  as  many  asslstaiitR 
as  he  shall  see  fit."  Would  It  be  contended 
that  any  other  officer  can  dictate  to  him  wbo 
his  appointees  shall  be,  or  whom  he  shall 
"see  fit"  to  appoint?  He  is  merely  author- 
ized to  make  such  appointments,  as  he  Is  by 
the  other  section  authorized  to  subpoena  wit- 
nesses. There  Is  no  mandatory  requirement 
contained  In  either.  If  once  the  domain  of 
disa-etion  is  Invaded,  If  the  Attorney  Gen- 
eral cannot  be  permitted  to  exercise  In  good 
faith  his  own  judgment  touching  th«  st^ 
preliminary  or  jureparatory  to  a  prosecatlon, 
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no  Tcasoi  nicgests  Itadf  why  be  shoold  be 
permitted  to  eswdse  It  In  Twpect  to  the  wit- 
nesses ha  shall  call  dortng  a  trial,  the  order 
In  wUch  they  shall  be  Introdnced,  the  qne*- 
tiona  he  shall  propottnd,  or  the  poU<7  to  be 
pursued.  Any  one  who  has  had  expolence 
In  otmtfnctliv  inoaecntlona  arlalns  oat  of  the 
iwohlbltory  law  knows  that  cantlon  and  tact, 
as  well  as  cood  Judgment  and  1^1  leanilnff, 
are  neceesary,  and  it  la  often  essential  that 
the  proaecntor,  instead  of  putting  a  bostue 
witness  In  position  to  warn  the  culprit,  let 
not  his  left  hand  know  what  bia  rlj^t  hand 
doeth.  To  require  by  mandamus  tbe  per- 
formance of  an  act  bo  manifestly  within  tbe 
realm  of  official  diacretlon,  one  at  most  an- 
thorized,  but  not  required,  by  the  statute, 
aeiEf  in  my  Judgment,  a  dangeroua  precedent, 
and  departs  from  the  theory  upon  which  the 
ezecntlTe  department  of  the  goremment  has 
heretofore  been  conducted. 

POBTBR,  J.  I  concur  In  tbe  forcing  dla- 
senthiv  opliilon  of  Mr.  Justice  WEST,  i 
think  it  ifl  due  to  the  Attorn^  General  to 
say  that  no  pretense  is  made  that  he  has 
hem  or  la  opposed  to  the  enforcement  of  the 
prcAiibltory  law,  or  that  he  has  even  been 
lukewarm  in  the  performance  of  his  duties 
in  that  req>ect  On  the  contrary,  the  record 
In  thla  case  dlscloaee,  what  every  person 
familiar  with  public  affairs  knows  to  be  true, 
that  the  Attorney  General  has  devoted  a 
very  lai^e  portion  of  his  time  and  energies 
since  be  took  his  office  to  the  rigorous 
forcement  of  the  liquor  law  In  every  part 
of  the  state  where  It  has  been  violated.  It 
is  to  be  r^retted  that  t)iiB  court  baa  been 
called  upon  to  give  serious  and  grave  con- 
sideration to  what  tarns  out  to  be  a  mere 
"tempest  in  a  teapot."  From  the  corre- 
spondoice  between  tbe  two  officials,  whicb 
was  conducted  «itlrely  through  tbe  public 
press,  instead  of  ta  tbe  uaual  and  ordinary 
course,  It  seeaiB  to  be  the  desire  of  one  of 
the  parties  to  have  a  certain  person  compel- 
led to  testify  as  a  witness  concerning  his 
knowledge  of  alleged  violations  of  the  pro- 
hibitory law.  If  the  only  purpose  of  the 
Governor  was  to  brinx  about  tbe  prosecu- 
tion of  some  person  or  persons  supposed  to 
have  violated  the  law,  It  seems  quite  ob- 
vious that  all  that  was  necessary  for  him 
to  do  in  tbe  discharge  of  hla  supreme  ex- 
ecutive duty  of  enforcing  the  law  was  to  di- 
rect the  Attorney  General  to  investigate  the 
alleged  violation,  and  to  prosecute  the  gtiuty 
persons,  fnmisblng  such  information  as  he 
possessed  as  to  names  of  wltoesses,  and  leav- 
ing it  to  that  officer  to  use  his  own  judgmrat 
and  discretion  as  to  the  means  to  be  em- 
ployed bn  such  prosecution.  The  statute  pre- 
scribes what  tbe  duties  of  the  Attorney  Geu' 
eral  are  when  he  has  been  notifled  that  the 
law  has  been  violated.  It  authorizes,  but 
does  not  require,  bim  to  Issue  subpoenas  for 


sodi  witnewca.  If,  in  his  Judgnumt,  he  has 
snffldeat  information  to  warrant  the  filing  of 
an  informatiai,  lie  may  proceed  at  once, 
without  causing  any  witness  to  be  examined 
btf  ore  an  triBcer. 

Am^e  meana  ar«  prorSded  bj  the  Con- 
stitution for  ranoving  from  office  an  unfaith- 
ful constitutional  officer.  If  the  Attorney 
General  fall  to  perform  Us  duty  or  act  cor- 
rupOy,  he  can  be  removed  by  impeachment; 
but  we  have  no  right  to  compel  him  to  per- 
form any  art  whldi  ta  OtacrrtlonaTy.  This 
court  baa  In  a  nomber  of  instances  ousted 
from  office  a  county  attorney  who  ao  neg- 
lected the  prosecution  of  criminal  cases  as 
to  forfeit  his  rl^t  to  the  office;  but  no  one 
has  ever  supposed  the  court  could  by  manda- 
mus compel  a  county  attorney  to  perform  an 
act  wfaldi  involves  bis  dtscretlmi;  for  in- 
stance, to  call  a  particular  witness  to  the 
stand,  or  to  conduct  a  prosecution  in  a  par- 
ticular way.  The  ^ect  of  tbe  decision  in 
thla  case  is  that  at  the  suit  of  the  Govanor. 
this  court  can  by  mandamus  compel  the  At- 
torney Gmeral  to  conduct  the  prosecution 
of  any  criminal  or  civil  proceeding  In  tbe 
way  the  Governor  has  directed,  and  to  call 
to  tbe  stand  any  witness  wbom  tbe  Governor, 
for  any  purpose  of  bis  own.  may  desire  to 
have  testis,  and  without  r^rd  to  whether 
to  do  80  would,  in  the  Judgment  and  dis- 
cretion of  the  dUef  law  officer,  prejudice  tbe 
best  interests  of  tbe  state.  If  the  Governor 
has  this  authority,  be  necessarily  has  the 
power  to  direct  when  the  examination  of 
audi  wltneaa  shall  end,  what  qnestlMU  shall 
be  asked,  and  may  direct  and  cmitrol  the  con- 
duct of  any  prosecution  whldi  tbe  Attorney 
General  has  Instituted  for  Ibe  enforoemoit 
of  any  law. 


MRS.  A.  K.  ROSS  &  CO.  v.  GERMAN  AL- 
LIANCE INS.  CO.  OF  NEW  YORK. 
(Supreme  Court  at  Kansas.   Dee.  8,  Idll.) 

(SpUa^  »y  tU  VomrL) 
L  INSUBANCE  (I  662*)— ABBITBATIOIT— AWABD 

— Vauditt. 

Id  an  action  upon  an  insurance  policy, 
where  the  isane  was  upon  the  validity  of  an 
award  of  arbitrators  chosen  under  the  terms 
of  the  policy,  tbe  fact  that  the  amount  «E  the 
loss,  as  found  by  the  court  upon  the  trial, 
greatly  exceeded  tbe  amount  found  by  tlie  ar- 
bitrators, while  not  deemed  sufficient  proof  of 
prejudice  on  the  iwrt  of  an  arbitrator,  is  a 
circumstance  to  be  considered,  together  with 
his  conduct  during  the  proceedings,  and  all  tbe 
attendant  circumstances,  in  determining  wheth- 
er the  award  was  fairly  made. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  662.*] 

2.  InSDRAHCE  (f  <;66*}— AWABD  Of  ABBITBA- 

TOBB— VALiDrrr. 

Upon  an  ezamlsatlon  of  the  evidence  tend- 
ing to  show  misconduct  on  the  part  of  the 
arbitrator  appointed  by  the  defendant,  his  long- 
continned  serrices  in  such  business  for  this 
and  other  insurance  companies,  the  great  dlf- 
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fezence  betwe«u  fh»  uoonnt  awarded  and  the 
actual  Ion  as  found  by  tbe  court  apon  the 
trial,  the  refusal  to  examine  part  of  the  goods 
renuiininf  after  the  fire,  and  the  attendant  cir- 
cnmatancee,  It  im  hOd  that  a  SaMng  of  the 
district  conrt  npon  which  the  award  was  held 
invalid  caanot  be  set  asida. 

[Ed.  Note.— For  other  cues,  we  Insannes, 
De&  Die.  i  «eB.*] 

Jolustoa,  O.  J.,  and  Porter,  J,  diMentinf. 

Appeal  Crom  District  Oonrt,  Crawford 

County. 

Action  by  Mrs.  A.  K.  Boss  &  Oo.  against 
the  German  Alliance  Insurance  Company  of 
New  York:.  Judgment  for  plalntUb,  and  de- 
fendant ai)peala.  Affirmed. 

Fyke  &  Snider,  B.  S.  Qulnton,  and  F.  B. 
Wheeler,  for  appellant  O.  T.  Boas  and  1^ 
W.  Johnson,  for  appellees. 

BBNSON,  J.  This  action  was  ftw  the  »• 
eorery  of  a  loss  upon  a  fire  insurance  policy 
issued  upon  a  atotk.  of  millinetr.  The  policy 
contained  an  arbltraUon  dause.  A  fire  oc- 
curred, causing  damage  to  the  goods  Insured, 
and  appraisers  were  chosen,  one  being  named 
by  each  party,  who  selected  an  umpire.  An 
award  was  made^  signed  only  one  apprais- 
er and  the  umpire.  The  company  offered  to 
pay  the  amount  awarded,  and  pleaded  that 
<rfter  in  defoue.  Tlie  plalntUf  allied  that 
the  a^iraiser  chosen  by  tbe  ctnnpany  was 
Incompetent  and  not  a  disinterested  person, 
and  charged  unfair  and  fraudulent  conduct 
In  making  tbe  appraisal  and  award.  A  Jury 
having  been  waived,  the  court  found  for  the 
plaintiff,  and  gave  judgment  for  an  amount 
largely  exceeding  the  award. 

Questions  arising  In  the  strict  court  upon 
the  sufficiency  of  the  plaintUTs  pleadings  are 
determined  advwsely  to  appellant's  conten- 
tion in  Boss  T.  Insurance  Co.,  Kan.  572, 
114  Pac.  1054.  The  question  to  be  determin- 
ed bere  Is  wbetber  there  was  competent  evi- 
dence to  sustain  the  finding.  The  policy 
contained  a  stipulation  tbat:  "In  the  evoit 
of  disagreonent  as  to  the  amount  of  loss  tbe 
same  shall,  as  a.bon  provided,  be  ascertained 
by  two  competent  and  disinterested  apprals- 
ers,  the  Insured  and  this  company  each 
sdectlng  on^  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested 
umpire;  tbe  appraisers  together  shall  tiien 
estimate  and  appraise  the  loss,  stetlng  sepa- 
rately sound  value  and  damage,  and,  falling 
to  agree,  shall  submit  their  differences  to  the 
umpire;  and  tbe  award  in  writing  of  any 
two  shall  determine  tbe  amount  of  such  loss." 

The  evidence  of  what  occurred  at  the 
arbitration  Is  conflicting.  There  was  evi- 
dmce  tending  to  prove  tbe  following  facts: 
After  the  two  appraisers  bad  proceeded  for 
about  two  days  In  examining  tbe  remaining 
stock  and  remnants,  and  in  endeavoring  to 
determine  what  bad  been  destroyed,  they 
disagreed  upon  tbe  number  of  bate  tbat 


tiad  been  burned  up,  and  later  they  disagreed 
upon  the  damage  to  a  bunch  of  ribbons. 
ThereuiK>n  Mr.  Potte,  the  appraiser  named 
by  the  company,  brought  in  the  umpire.  Mr. 
Potte  and  the  umpire  then  proceeded  with 
the  examination  and  appraisal.  Mr.  Ander- 
son, the  other  appraiser,  remained  in  the 
store  for  a  time  observing,  but  teklng  no 
part  In,  the  proceedings,  except  to  telk  with 
the  others  about  the  value  of  some  furs, 
upon  which  no  conclusion  was  reached. 
After  a  short  time  he  I^t,  and,  although 
requested  by  the  others,  refused  to  return, 
or  to  take  any  further  part  In  the  arbitration, 
because,  as  he  testified,  the  appellees  were 
not  getting  a  square  deal.  He  believed  that 
tbe  umpire  was  out  of  his  place  in  acting 
before  there  was  a  disagreement;  tbat  It 
was  wrong  to  proceed  with  the  appraisal 
without  consulting  him;  and  that  tbe  ap- 
praisers ought  to  have  tried  to  come  to  an 
understending  before  the  umpire  acted.  The 
storeroom  In  which  the  fire  occurred  was  24 
feet  wide.  Many  of  the  hats  destroyed  were 
in  a  closet  on  the  north  side  of  this  room. 
Hate  and  other  goods  were  on  tebles  along 
the  middle  of  the  room,  badly  smoked  and 
mUdewed.  Some  articles  were  on  racks  on 
the  north  side,  and  other  goods  were  in  boxes 
and  cases  on  shelves  on  the  south  side.  The 
fire  originated.  In  the  closet,  where  the  goods 
were  practically  all  destroyed  by  the  fire, 
as  were  some  goods  near  the  closet,  and  otb- 
er  goods  were  damaged  by  water,  smok^ 
and  heat  WbUe  making  their  examination, 
Mr.  Potte  declared  to  Mr.  Anderson  that  tbe 
company  was  not  liable  for  damages  from 
water,  mildew,  or  smoke,  but  for  visible 
damages  only,  and,  when  asked  by  appellees 
to  examine  the  contente  of  boxes  and  casas 
on  the  south  side  of  the  room  where  the 
goods  the  most  valuable  were  kept  said  be 
would  not  consider  It  Mr.  Potte  had  been  a 
real  estete  agent  at  Kansas  City  for  the  pre* 
ceding  8  years.  Beton  that  time,  be  was  In 
Uie  teUoring  business  at  Kansas  City. 
Twenty-five  years  ago  he  was  In  the  general 
mercliandlse  business  In  Vemumt  and  then 
knew  the  values  of  millinery  goods.  For  the 
past  20  years  he  bas  served  as  appraiser, 
upon  tbe  appointment  of  various  Insurance 
companies,  including  the  appellant  acting 
upon  about  8  losses  per  year.  There  was 
no  evidence  of  Incompetency  of  the  other 
appraiser  or  of  the  umpire. 

The  arbitration  agreement  conteined  the 
following :  "John  Anderson  and  H.  A.  Potte 
shall  appraise  and  ascertain  tbe  sound  value 
of  and  tbe  loss  upon  the  property  damaged 
and  destroyed  by  the  fire  of  July  8th,  1909, 
as  specified  below:  Provided,  that  the  said 
appralBos  shall  first  select  a  competent  and 
disinterested  umpire  who  shall  act  with 
them  In  matters  of  difference  only.  Tbe 
award  of  any  two  of  them,  made  in  writing. 


*FV«  otker  esMs  am  sue  to^  sad  seetUm  NUMBER  In  Deo.  Die.  ft  Am.  Dig.  Key  No.  Beries  *  XUp'r  1b1«km 
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In  aooordincs  wiQi  fhlB  agreemmt  Bball  be 
binding  upon  botb  partleB  to  this  agreemoit 
as  to  the  amonnt  of  snch  loss." 

The  award,  made  by  Mr.  Potta  and  tbe 
umpire,  fixed  tbe  aonnd  value  of  the  goods  at 
f4,000,  and  the  loss  at  $83a02,  and  ttie  ap- 
pellant's portion  of  the  loss  so  found  <other 
insurance  having  1>een  taken)  ma  ^8.60. 
With  reference  to  the  estimate  of  sound 
value,  the  umpire  testlfled:  "We  didn't  In- 
voice the  stock  and  measure  every  piece  and 
count  every  dozen  butttma,  or  every  bolt  of 
ribbon,  but  after  sizing  the  Uiings  up  we 
came  to  that  conclusion.  It  was  the  value, 
as  near  as  we  could  come  to  it,  without 
taking  accurate  Invoice  of  tbe  entire  ato^ 
I  wasn't  called  in  to  take  an  lnvoi(»^  We 
partly  examined  the  contents  of  the  boxes, 
not  all." 

Mrs.  Soss  testified  that  "they  [Anderson 
and  Potts]  never  at  any  time  examined  the 
contents  on  the  south  side.  I  spoke  to  Potts 
about  it,  and  he  told  me  to  attend  to  my  own 
business;  he  said  he  wouldn't  consider  it" 
Mr.  Anderson  testified  that  no  examination 
was  made  of  the  goods  on  tbe  south  side  of 
the  room.  Mr.  Potts  testified  tbat  they 
made  no  report  of  tbe  goods  on  tbe  south 
side  of  the  room,  and  did  not  count  any  of 
tbe  merchandise  on  that  side  at  all;  that  be 
did  not  remember  to  hare  e:$amlned  any  of 
these  boxes  with  Mr.  Seymour  (the  umpire). 
As  there  was  other  Insurance  to  tbe  amount 
of  $4,000  upon  the  stock,  and  the  district 
court  gave  Judgment  for  $500,  tbe  full 
amount  of  the  policy  sued  upon,  it  follows 
that  the  court  found  the  loss  to  be  at  least 
$4,500.  While  some  difference  of  opinion 
might  be  expected  concerning  the  loss  upon 
such  a  stock,  it  Is  difficult  to  see  how  a 
dllference  so  great  as  that  between  the  loss 
found  by  the  award  and  by  tbe  Judgment 
can  be  accounted  for  upon  the  assumption 
that  both  were  fairly  determined. 

[1]  Little  need  be  said  concerning  tbe 
C(»Dpetency  of  Mr.  Potts.  It  Is  true  he  was 
not  an  expert  in  the  values  of  millinery, 
but  exact  personal  knowledge  was  not  re- 
quired. It  was  only  necessary  tttat  he  should 
have  such  general  knowledge  and  under- 
standing as  would  enable  him,  upon  reason- 
able Investigation,  Ingulry,  and  examination, 
to  form  a  candid  Judgment  and  make  a  fair 
appraisal.  Bangor  Savings  Bank  v.  Insur- 
ance Co.,  80  Me.  08,  26  Atl.  001,  20  L.  R.  A. 
U50,  35  Am.  St  Rep.  341.  Tbe  mere  fact  that 
the  award  was  greatly  less  than  the  court 
found  to  be  the  actual  loss  la  not  deemed 
suiHcleut  proof  of  bias  or  prejudice  on  tbe 
part  of  an  arbitrator,  but  la  a  circumstance 
proper  to  be  considered  in  connection  with 
tbe  conduct  of  tbe  appraisers,  and  other 
attendant  drcumstances,  in  determining 
\vbetber  an  award  was  fairly  made.  Strome 
w  Assurance  Corp.,  20  App.  Div.  671,  47  N. 
Y.  Supp.  481,  atiirmed  in  lfi2  N.  Y.  627,  57 
N.  £L  1125;  Perry  v.  Insurance  Co..  137  N. 


G.  402,  49  S.  B.  889;  Boyal  Iul  Oow  t.  Parlln 
&  Orendorff  Co.,  12  Tex.  Civ.  App.  S72,  34  8- 
W.  401;  Davis  T.  Goardisn  Assurance  Co., 
87  Hun,  41^  34  N.  Y.  Sopp.  S32;  Morse  on 
Arbitration  and  Award,  fi39;  Stemmer  v. 
Insurance  Company,  ffi  Or.  60,  49  Pac.  5SS, 
63  Pac  498;  8  Gyc.  749. 

In  the  Perry  Case  the  Jury  assessed  the 
damages  to  the  property  at  $750,  while  the 
award  was  for  only  $73.Qa  In  Bradshaw  et 
aL  V.  A.  Ins.  Co..  187  N.  T.  137,  32  N. 
E.  1065,  the  verdict  was  for  t^JSXK  and  the 
award  was  for  $1,760.81,  and  the  coort  con- 
sidered this  a  very  large  differ«u»  In  such 
a  total,  and  a  drcumstance  to  be  considered 
In  finding  whether  an  aiK>ralBer  named  by 
the  Insurance  company  was  disinterested. 
In  the  opinion  in  that  case,  weight  was  also 
given  to  tbe  fact  that  the  appraiser  appointed 
by  the  insurance  company  had  been  employ* 
ed  by  the  company  about  10  times  in  the 
preceding  2  years  In  appraising  losses,  and 
by  that  and  other  companies  16  times  in  the 
preceding  3  years.  It  la  true  that  the  evi- 
dence of  fwrtlsanshlp  was  stronger  In  tbat 
case  than  In  this;  still  it  must  be  held  here 
that  the  loug-contlnued  similar  service  of 
Mr.  Potts,  although  not  a  disqualification, 
was  a  proper  matter  for  the  court  to  con- 
sider, along  with  bis  hasty  call  of  the  umpire, 
his  declaration  against  tbe  allowance  of 
incidental  damage  from  smoke  and  mildew, 
and  his  refusal  to  consider  damage  to  the 
contents  of  the  south  side.  That  damage 
from  smoke  and  water  should  be  considered 
In  such  cases  is  too  well  ratabllshed  to  admit 
of  the  supposition  that  he  believed  It  was 
not  proper.  1  Wood  on  Fire  Insurance,  i 
106.  Besides,  It  was  not  for  the  appraisers 
to  determine  the  liability  of  tbe  insurer; 
their  duty  was  to  determine  the  sound  value 
and  the  loss  upon  the  propwty  caused  by 
the  fire. 

Another  circumstance  should  be  noticed. , 
The  appraiser,  when  one  of  the  owners  spoke 
to  him  about  the  goods  on  the  south  side, 
not  only  refused  to  consider  the  matter,  but 
told  ber  "to  mind  her  own  business."  It 
was  entirely  proper  for  her  to  call  attention 
to  these  goods,  and  the  sharp  rebuke  was 
not  Indicative  of  a  dispassionate  mind,  seek- 
ing all  proper  sources  of  information.  8 
Cyc.  748.  In  Kaiser  v.  Hamburg-Bremen  Fire 
Ins.  Co.,  59  Aiip.  DIv.  525,  C9  N.  Y.  Supp. 
344,  affirmed  in  172  N.  Y.  603,  65  N.  E.  1118, 
a  somewhat  similar  case,  it  was  said:  "We 
think  It  is  a  fact  that  may  be  taken  Judicial 
notice '  of  that  it  Is  usual  and  customary 
for  tbe  owner  or  his  representative  to  make 
statements  to  the  appraisers,  and  their  fail- 
ure In  this  instance  to  listen  to  such  state- 
ments is  some  evidence  in  support  of  tbe 
contention  that  Veiiderwerf  was  not  an  un- 
prejudiced, unbalsed,  and  disinterested  ap- 
praiser." See  Insurance  Co.  v.  Paj'ne,  57 
Kan.  2»1,  46  Pac  315. 

It  should  also  be  noted  that  the  aibltni* 


Digitized  by 


KUL) 


MSS.  A.  K.  BOSS  ft  CO.  r.  GERMiJf  AMlANCBt  INS.  CO. 


869 


tlon  agreement  provided  that  the  umpire 
thould  act  with  the  appraisers  "la  matters 
of  dlfferenoe  only."  While  the  appraiser 
appointed  the  tjq^ellant  teetlfied  taiat 
there  was  a  dlaagreemont  on  practically 
ereiTtblnf,  tlw  other  appraiser  teatlfled.  as 
we  have  aeen,  to  the  contrary,  and  Mb  testi- 
mony, in  Tlev  of  the  general  finding,  most 
be  takoi  as  true.  When  the  umpire  came  In, 
he,-  with  Ur.  Potts,  proceeded  to  make  the 
appraisement  of  the  whole  Attx^  Ignoring 
Mr.  Anderson,  as  he  testified,  although  attex- 
wards  requiting  falm  to  return  and  act  with 
them.  It  appears  that  no  efl<«t  was  made 
to  find  the  sound  value  before  the  umpire 
was  called  in. 

IS  Upon  a  careful  examination  of  the  ab- 
strada,  it  cannot  be  held  tiiat  the  finding  of 
the  district  court  against  the  sufficiency  of 
the  award  Is  not  snstalned  by  competent 
evidence,  and,  although  there  was  evidence 
to  the  contrary,  tliat  finding  must  prevail. 
The  w^ght  of  the  evidence  was  for  that 
court  to  detwmine.  "Whethor,  In  any  given 
case,  there  has  been  such  misconduct  as  to 
reqidre  the  award  to  be  set  aside,  will 
oaUy  be  a  mixed  queetlon  of  law  and  ftict, 
mostly  of  fact  *  *  •  in  regard  to  which 
the  finding  of  the  trial  court  will,  of  course, 
be  flnaL"  Farr^  v.  Oorman-Amerlcan  Ins. 
Co.,  175  Mass.  840,  M  N.  B.  6T2,  • 

With  the  award  set  aside,  as  It  was  by 
the  general  finding  and  Judgment,  there  was 
sufficient  evidence  to  suatain  the  .  further 
finding  of  the  amount  of  the  loss,  and  the 
judgmoit  rendered  tliereon  is  thwefore  af- 
firmed. 

BURCH,  MASON,  SMITH,  and  WBST, 
JJ.,  cmcurrlng. 

POBfPEH,  J.  (dissenting).  The  parties 
agreed  to  an  appraisement.  Elach  selected 
an  appraiser,  and  the  two  appraisers,  as 
provided  by  the  terms  of  the  policy,  selected 
an  nmpire,  who  was  tu  act  In  case  of  disa- 
greement. There  was  a  disagreement  as  to 
the  amount  of  the  loss,  and  the  umpire  was 
called  In.  Afterward  the  appraiser  named 
by  the  Insured  came  to  tbe  conclusion  that 
he  was  being  Ignored  by  the  others,  and, 
without  any  lawful  excuse,  withdrew  from 
the  appralsem^t,  and  refused  to  have  any- 
thing further  to  do  with  It  The  appraisal 
went  on  with  the  knowledge  of  the  Insured, 
and  without  objection  on  her  part,  and  tbe 
award  was  made  and  signed  by  the  other  ap- 
praiser and  the  umpire.  The  agreement  for 
appraisement  provides  that  in  case  the  um- 
pire Is  called  In  the  award  of  any  two  of 
the  three  shall  be  binding. 

There  Is  not  much  left  In  this  case  to  de- 
cide, except  whether  the  appraiser  appointed 
by  one  of  the  parties  can  break  up  the  ap- 
praisement by  arbitrarily  withdrawing.  If 
he  can,  then  ^tber  appraiser  may  act,  so 
long  as  he  considers  that  the  par^  appolnt- 


lug  him  is  getting  an  advantageous  award; 
and  the  moment  he  Is  dlssatlsfled  with  any 
decMon  made  by  the  other  two  upaa  a  dis- 
puted mattw  he  may  aid  Uw  arbitration 
aUnply  withdrawing  and  rtfuslng  further  to 
act  TbiM  can  hardly  be  the  law  for  reasons 
too  obvSoos  to  reqidre  dlsccsslcm.  The  In- 
sured was  iWBsent  while  the  oth»  appraisers 
were  proceeding  with  the  appraisement,  and 
knew  that  Anderson  (tbe  one  appointed  by 
her)  had  refused  to  act  with  them.  She  made 
no  objection  to  their  continuing  with  the 
appraisement,  and  appeared  before  the  um- 
pire and  Uie  other  appraiser  and  endeavored 
to  get  them  to  allow  damages  for  certain 
goods  which  she  claimed  had  been  destroyed, 
and  to  increase  the  amount  of  the  award.  . 
A  party  cannot  be  permitted  to  speculate  up- 
on the  result  of  such  an  appraisement,  and 
to  stand  tqr  it,  provided  it  is  favorable  to 
him,  and  refuse  to  be  bound  by  it  if  it  prove 
to  be  unfavorable.  "Where  a  party  to  an 
arbitratkm  learns  facts  whldi  make  an  ar-  ■ 
bltrator  incompetent,  but  thereafter  proceeds 
with  the  hearing  without  objection  to  his 
Incompetency,  and  takes  the  <9iance8  of  a 
favorable  decision,  he  will  be  deemed  to  have 
waived  his  objectlcm,  and  will  not  be  imrmlt- 
ted  to  raise  tbe  same  after  an  award  has 
been;  made."  Anderson  v.  Burchett,  48  Kan. 
1S3,  29  PacL  816.  Syl.  par.  a 

The  opinion  proceeds  upon  the  theory  that 
if  the  appraiser  appointed  by  tbe  Insurance 
company  Is  shown  to  have  served  in  that 
capacity  for  the  company  on  previous  oc- 
casions, or  for  other  insurance  companies, 
that  fact,  and  the  further  fact  that  the  court, 
upon  the  evidence  submitted  on  the  trial, 
finds  the  loss  to  be  greater  than  the  amount 
of  the  award,  will  Justify  the  court  In  hold- 
ing the  award  Invalid.  The  opinion  concedes 
that  neither  of  these  facts  is  of  Itself  suf- 
ficient to  warrant  the  court  In  setting  aside 
the  award.  In  my  opinion,  both  taken  to- 
gether are  not  sufficient  The  courts  encour- 
age tbe  settlement  of  controversies  involving 
the  values  of  property  by  arbitration.  The 
rules  upon  which  an  award  will  be  set  aside 
are  well  established.  The  fact  that  one  of 
the  parties  may  be  able  to  satisfy  a  court  or 
Jury  that  he  should  have  been  allowed  more, 
or  that  the  other  should  have  been  allowed 
less.  Is  no  ground  for  holding  the  award 
void.  In  the  absence  of  fraud  or  misconduct 
on  the  part  of  the  appraisers.  Nor  does  an 
honest  error  of  the  arbitrators  in  applying 
the  rules  of  evidence  render  the  award  In- 
valid. Stemmer  v.  Insurance  Co.,  33  Or.  66, 
49  Pac.  688,  63  Fac.  498.  As  said  In  S  Cyc 
673:  "Courts  do  not  travel  out  of  their  way 
for  the  purpose  of  overturning  awards;  but, 
on  the  other  hand,  they  will  refrain  from 
exact  and  technical  Interpretation,  and  wIU 
Indulge  every  reasonable  presumption,  when- 
ever there  Is  any  room  for  such  Indulgence. 
In  favor  of  the  finality  and  validly  of  an 
award." 
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If  snffldoit  grounds  existed  for  settius 
aside  tbe  award,  tbe  flndlnf  «f  llicts  bf  tile 
trial  court  would  be  concIiuiTe;  bat  the 
focts  relied  upon  to  aroM  the  award  are 
not,  in  my  t^lnlon,  snfflcient  Unlem  fraud 
or  misoondoct  on  the  part  of  the  apprals- 
en  was  clearly  established,  the  court  conld 
not  Inquire  into  the  actual  loOt  and  set 
the  award  aside  because,  in  the  Judgment 
of  the  court,  the  amount  allowed  the  ar- 
bitrators was  inadequate. 

The  Judgment  should  be  rerersed  and  the 
court  directed  to  sustain  the  award. 

JOHNSTON,  0.  J.,  concurs  In  this  dissent 


8HBBMAN  T.  HAVBNS  et  aL 

(Snpreme  Court  of  Kansas.   Dec.  9,  1911.) 

1.  LiMiTATioif  OF  Actions  ({  100*)— Aoobttal 
or  Right  of  Actiow— Fbaoiv— Discovbbt. 

A  cause  of  action,  founded  on  fraud,  for 
damages  is  deemed  to  have  accrued  wben  the 
fraud  was  diacovered. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actious,  Cent  Dig.  U  48&-103;  Dec  Dig.  S 
100.«1 

2.  LiuiTATiON  OF  Acnons  (|  84*)— Acobual 
OF  Cause  of  Action— Absence. 

Where  defendant,  against  whom  a  cause  of 
action  for  fraud  accrued,  was  at  that  time  ab- 
sent in  another  state,  limitations  did  not  begin 
to  run  as  to  him  until  his  return  to  this  state. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  K  439-448;  Dec.  Dig.  | 
84.*] 

Appeal  from  District  Court,  Leavenworth 
Comity. 

Action  b;  Nellie  A.  Sherman  against  Ern- 
est F.  Havens  and  another.  Judgment  for 
plaintUf,  and  defendants  appeal.  Attlnued. 

Floyd  B.  Harper,  for  appellants.  B.  F. 
Endres,  for  appellee. 

PER  CUBIAM.  On  November  20,  1907, 
Nellie  A.  Sherman  filed  a  petition  In  the  dis- 
trict omrt  of  'Leavenworth  county  against 
Ernest  F.  Havens  sud  Arthur  B.  Havens, 
asking  a  mon^  Judgment  on  the  ground  of 
fraud,  which  was  alleged  to  have  been  dis- 
covered January  17,  1906.  A  summons  was 
at  once  issued  to  the  sheriff  of  that  county, 
who  made  a  return,  showing  that  he  had 
served  Ernest  F.  Havens,  and  was  unable  to 
find  the  other  defendant.  An  alias  summons 
was  issued  to  the  same  sheriff,  Uay  15, 1908, 
and  a  return  was  made  on  that  day,  showing 
personal  service  upon  Arthur  B.  Havens. 
Each  defendant  filed  a  demurrer  to  the  petl* 
tion,  which  was  ovmuled.  They  filed  a  Joint 
answer,  and  upon  trial  a  Judgment  was  ren- 
dered against  boQt.  They  appeal,  and  ask  a 
reversal,  on  the  grouiul  that  as  to  Arthur  B. 
Havens  the  two-year  statute  of  limitations 
had  barred  a  recovery  before  the  action  was 
b^run. 

At  the  time  the  petition  was  filed,  the  two 
yean  from  tbe  date  of  the  discovery  of  the 


fraud  had  not  expired,  and  there  was  no  oo> 
caslim  for  Inserting  therein  any  allegation  as 
to  the  suspensltm  of  the  statnte  of  limitations . 
as  to  elthw  defendant  Whether,  under 
these  drcumstances,  a  donurrar  by  tbe  de- 
fendant Arthur  B.  Havens  could  raise  the 
question  as  to  tbe  operation  of  the  statute 
need  not  be  determined,  because  It  Is  a  fair 
infer^ce  from  mo  mnch  of  the  record  as  Is 
presented  the  abstracts  tiuit  wboi  the  de- 
murrer  was  argued  before  the  trial  court  no 
sudi  questlui  was  suggested.  Moreover, 
there  was  evidence  Justifying  a  finding  that 
in  fact  the  statute  had  not  run  as  to  the  de- 
fendant last  served;  and  ther^Eore  it  was  not 
material  whether  the  mllng  on  the  donurrer 
was  technically  correct 

[1, 2]  The  plaintiff  testified  that  when  she 
began  n^otlations  wltii  Arthur  B.  Havens  he 
lived  in  Kansas  Cil^,  Mo.,  and  that  wbai  d» 
discovered  that  a  fraud  had  been  practiced 
upon  her  he  still  had  an  office  there.  He  re- 
lies upon  his  own  testlinony,  g^ven  Ainil  28, 
1900,  that  he  bad  resided  in  Kansas  City, 
Kan.,  for  2%  years,  which  would  be  since 
October  28,  1906.  To  have  been  strlcUy  In 
point  his  testimony  shouM  have  had  rdatlon 
to  his  personal  presence  in  the  state,  rather 
than  to  hla  residence  tttetein,  especially  in 
view  of  the  reference  to  the  location  of  bis 
office.  But;  assuming  that  in  saying  that 
he  had  been  a  resident  of  Kansas  ever  since 
October  28,  1906,  he  meant  that  he  had  been 
continnally  in  the  state  after  tbAt  time,  his 
evidence  still  Calls  to  establish  his  defense. 
Tbe  cause  of  action  Is  deemed  to  have  ac- 
crued against  him  January  17,  1906,  but  as 
he  appears  then  to  have  been  in  sassouri,  the 
statute  of  limitations  did  not  h^ln  to  run  as 
to  him  until  bis  removal  to  Kansas,  October 
28  1906.  Before  two  years  from  that  date 
bad  expired,  he  was  sonred  with  summons. 
-  The  Judgment  is  affirmed. 


TUTTLB  et  al.  v.  MISSOURI  PAO.  RT.  CO. 
(Supreme  Court  of  Kansas.   Dec.  9,  1911.) 

(Byllabtu  by  tfcs  OourtJ 

1.  RaILBOADS    (I  481*)— OPEBAHOir— FZBKB— 

AcnoH— Adiubsibiljtt  of  Evidence. 

In  an  action  against  a  railway  company  for 
damages  by  fire  alleged  to  have  been  caused  by 
the  operanoi)  of  the  road,  proof  of  other  fires 
along  the  right  of  way  occurring  at  or  near  the 
same  time  under  similar  conditions  Is  compe- 
tent as  a  circumstance  tending  to  show,  not  only 
that  the  railway  company  was  negligent  in  the 
operation  of  its  road,  but  also  as  tending  to 
show  that  tiie  fire  complained  of  was  caosM  in 
tbe  manner  alleged. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1719-1723;  Dee.  Dig.  |  481.«1 

2.  tbiai.  (i  194*)— instbuctions— ihtadiko 
Pbovincb  of  Jubt. 

In  a  case  like  the  <Kts  mentioned,  it  is  error 
to  instruct  the  jury  that  "evidence  on  the  part 
of  the  defendsjit  that  its  engine  and  appliances 
were  in  perfect  coDdiUon,  and  that  the  engine 
was  handled  In  ■  careful  and  skillful  manner 
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by  a  competent  engineer  and  fireman,  oTcrcomea 
the  prima  facie"  evidence  of  the  plaintiffs,  and 
tbat  "in  order  to  entitle  the  plaintiff  to  recover 
he  must  show  b;  affirmative  evidence  to  your 
satisfaction  that  the  defendant  was  negUgeot." 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dfg.  i 

Appeal  from  District  Court,  Greenwood 
Connty. 

Action  by  W.  B.  Tuttle  and  otbers  against 
the  Missouri  Paclflc  Railway  Company. 
Vrom  a  Jndsmait  for  defendant;  plaintiffs 
anieal.  ,  BemBed,  and  new  trial  ordered. 

D.  B.  Fnller,  tor  an>ellant8.  a  K.  Beaton 
and  W.  P.  Dlllard,  for  appellee. 

FOBTEB,  J.  This  iM  an  action  i^;alnst  a 
railway  company  for  damafea  by  a  Are  al- 
leged to  tiaT«  betti  caused  by  the  negllgoibe 
of  tbe  company  in  the  operation  of  Its  road. 
The  plalntiffB  wwe  the  owners  of  lao  tons 
of  prairie  hay  stored  In  a  ham  which  stood 
about  75  or  90  feet  from  the  rtgfat  of  way 
of  the  company,  near  the  limits  of  the  dty 
of  Enreka.  Tbe  bam  and  contents  were 
destroyed  by  a  flr&  The  petition  alleged 
that  the  flre  was  set  out  in  the  operation 
of  the  railroad  and  by  either  a  passenger  or 
a  freight  engine,  but  that  plaintiffs  were 
unable  to  state  by  wblcb  one;  tliat  neither 
engine  was  provided  with  the  latest  and  best 
IraproTed  sparlc  arresters  or  with  any  spark 
arrester  or  with  proper  flre  box  and  smoke- 
stack; that  the  company  failed  to  use  due 
care  In  operating  the  engines,  by  reason  of 
which  flre  escaped  therefrom  and  destroyed 
plaintiffs'  hay.  It  was  also  alleged  that  the 
company  bad  failed  to  protect  its  right  of 
way  by  burning  sufficient  flre  guards  to  pre- 
vent fire  from  escaping  to  the  premises  of 
plaintiffs.  On  tbe  trial  the  Jury  found  gen- 
erally for  the  defendant  The  court  approv- 
ed the  verdict,  denied  the  motion  for  a  new 
trial,  and  rendered  Judgment  for  the  defend- 
ant for  costs.  The  plaiutlfte  appeal. 

The  plaintiffs'  evidence  tended  to  show 
that  the  flre  occurred  about  5  o'clock  on  the 
afternoon  of  October  7,  1909,  very  soon  after 
a  passenger  train,  followed  by  a  freight  train, 
had  passed  going  east.  A  witness  for  plain- 
tiffs testified  that  he  saw  the  smoke  of  the 
tire  from  three  to  five  minutes  after  the 
freight  train  passed,  and  It  Is  admitted  that 
the  passenger  train  preceded  the  freight  by 
about  ten  minutes.  There  was  no  evidoice 
showing  that  the  passenger  engine  as  It 
iwssed  the  l>am  was  throwing  sparks;  but 
one  witness  testified  that  tbe  freight  engine 
was  throwing  sparks,  and  another  witness 
said  that  It  was  a  heavy  train  and  was  puf- 
fing as  It  passed.  No  witness  testified  that 
either  engine  started  the  fire,  and  most  of 
tbe  witnesses  who  saw  the  fire  soon  after 
It  started  said  that  it  seemed  to  start  on 
the  Inside  of  the  bam.  There  was  no  wit- 
ness who  testified  tbat  there  was  any  flre 


In  the  weeds  and  grass  between  the  right 
of  way  until  after  flre  was  communicated 
thereto  from  the  burning  bam.  No  attempt 
was  made  by  the  plaintiffs  to  prove  that 
either  engine  was  defective,  or  to  show  the 
kind  or  character  of  appliances  used  upon 
them,  or  that  the  defendant  had  failed  to 
protect  Its  right  of  way  by  burning  fire- 
guards. Bxcept  that  the  flre  occurred  al- 
most Immediately  after  these  trains  had 
passed,  and  that  the  freight  mgine  was 
throwing  sparks,  there  was  no  testimony  as 
to  the  origin  or  cause  of  the  flre.  The  de- 
fendant's evidKice  tended  to  show  that  both 
aigines  were  equipped  with  screens  and 
spark  arresters  of  Improved  pattern  and  with 
other  efficient  apparatus  for  preventing  fires, 
that  the  employes  In  charge  of  both  engines 
were  capable,  efficient,  and  competent,  that 
It  had  protected  its  right  of  way  by  burning 
fireguards,  and  that  neither  engine  caused 
or  set  out  the  flre  which  destn^ed  plalntlfCft* 
property. 

[1]  The  plaintiffs  offered  testimony  show- 
ing that  a  few  minutes  after  the  bam  was 
discovered  to  be  on  flre  another  flre  occur- 
red on  or  near  the  defendant's  right  of  way 
about  a  mile  and  a  half  east  of  Eureka  and 
almost  Immediately  aftsr  the  same  passen- 
ger and  freight  trains  had  passed.  The  court 
stiatained  an  objection  to  this  testimony, 
and  the  first  question  to  be  determined 
Is:  Was  the  ruling  error?  The  plaintiff 
did  not  claim  to  be  able  to  show  by  direct 
evidence  that  the  second  flre  was  set  out  by 
either  of  tbe  ttiglnes,  but  claimed  the  right 
to  prove  the  fact  that  the  second  flre  occur- 
red as  a  circumstance  tending  to  show  that 
one  or  the  other  of  the  two  engines  caused 
the  flre  which  destroyed  the  plalntUTs  hay. 
In  passing  upon  the  question,  the  court  stat- 
ed the  rule  to  be  that,  before  evidence  of 
other  flres  occurring  about  the  same  time  is 
admissible  the  plaintiff  must  flrst  produce 
"positive"  testimony  that  the  flre  complain- 
ed of  was  caused  in  the  operation  of  the  de- 
fendant's road.  Coilnsel  for  the  railway 
company  concede  that  the  word  "positive" 
was  Inappropriate  to  characterize  tbe  kind 
of  testimony  which  the  plaintiff  must  flrst 
produce,  but  contend  that  the  ruling  was  cor- 
rect, and  that  the  court  really  intended  to 
say  that  flrst  there  must  be  direct  evidence 
showing  that  the  flre  complained  of  was 
caused  by  the  operation  of  defendant's  rail- 
road before  evidence  of  other  flres  Is  admis- 
sible, and  they  make  the  further  contention 
that  such  evidence  Is  never  admissible  unless 
it  Is  shown  that  the  other  Area  were  In  fact 
caused  by  the  operation  of  the  road.  Their 
contention  Is  that  the  only  purpose  for  ad- 
mitting evidence  that  other  fires  were  caused 
by  the  same  engines  at  or  near  the  same 
time  is  to  establish  that  the  railway  com- 
pany was  negligent  in  tbe  <verati<m  of  Its 
road;  and  that  since  188B,  when  the  statute 
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paned  maklns  tba  fbct  tiiat  a  Are  Is 
cansefl  hy  tbe  operation  of  the  road  prima 
fade  evidence  of  negligence,  tbere  la  no  occa- 
sion for  tha  plalutUhi  to  offer  erldeace  of 
other  Area. 

The  Btatate  makes  the  tect  ttiat  the  fire 
was  caused  by  the  operation  of  the  road 
prima  facie  evidence  that  the  company  was 
negligent;  bnt  It  does  not  make  other  evi- 
dence of  nef  llgence  Incompetoit  The  plain- 
tiff may  stUI  ctttt  evldaice  of  other  fires 
occurring  at  or  near  the  same  time  and  under 
similar  condltlona,  for  the  purpose  of  estab- 
Ilahlng  n^ligHice.  He  Is  not  obliged  to 
rest  his  contrition  that  the  defoidant  was 
n^ligent  upon  the  prima  facie  showing  or 
presumption  afforded  by  the  statute.  In  the 
case  of  Lillard  v.  Ballroad  Co.,  79  Kan.  25. 
98  Pac.  213,  It  was  said  that  it  would  not 
have  been  error  for  the  court  to  Instruct 
that  the  Jury  might  Infer  negligence  from  the 
occurrence  of  a  series  of  fires  of  a  similar 
nature  at  or  about  the  same  time,  althou^ 
it  was  held  that  the  refusal  so  to  Instruct 
in  that  case  was  not  error.  Tbe  logic  of 
tbe  decision,  however,  Is  that  evidence  of 
such  other  fires  Is  competent,  at  least,  for 
the  purpose  of  proving  negligence;  and,  if 
proper  for  that  purpose,  It  should  have  been 
admitted.  We  also  think  that,  without 
direct  proof  that  the  alleged  fire  was  caused 
by  tbe  defendant  in  the  operation  of  its  road, 
he  should  be  permitted  to  show  tbe  occur- 
rence of  other  fires  at  or  near  the  same 
time,  as  a  circumstance  tending,  to  some 
extent  at  least,  to  show  that  the  fire  com- 
plained of  was  caused  .by  an  engine  of  the 
defendant  Counsel,  however.  Insist  that 
evidence  of  other  fires  Is  never  competent 
unless  it  Is  shown  by  direct  evidence  that 
such  other  fires  were  caused  by  tbe  opera- 
tion of  the  road;  that  the  plaintiff  cannot, 
clrcumstantla]  evld«ic^  prove  a  fact  as 
a  circumstance  tending  to  prove  the  main 
Issue.  Suppose,  without  beiog  able  to  pro- 
duce direct  evidence,  that  the  fire  complain- 
ed of  was  set  out  by*  the  company  tn  the 
operation  of  its  road,  the  plaintiff  proved 
that  tbe  fire  started  almost  Immediately 
after  a  certain  train  had  passed,  and  then 
offered  to  show  that  the  progress  of  this 
train  across  the  country  on  that  day  was 
followed  by  a  trail  of  fires  starting  in  the 
same  manner;  would  not  the  evidence  be 
admissible  as  a  circumstance  having  some 
tendency  to  establish  that  the  same  engine 
set  out  the  fire  which  destroyed  plaintiff's 
property? 

"Where  a  fire  starts  upon  a  right  of  way 
belonging  to  a  railway  company  soon  after 
a  train  has  passed  the  point  where  the  fire 
started,  whether  the  fire  originated  from  the 
locomotive  engine  of  such  train  or  not  la  a 
question  of  fact,  which  may  be  determined 
from  drcnmstantlal  evidence."  Ballroad 
Company  r.  NolanO,  75  Kan.  491,  ayL  par. 
2,  90  Pac  273. 

Evldaice  respecting  th»  aeconA  fLc%  ahonid 


bave  ben  admitted  a»  a  dreams  tance  tend- 
ing to  prove  th^  i^alntlffB*  case.  The  weight 
of  tbe  evldoice  ma  tot  the  Jury  to  deter* 
mine. 

[2]  Another  error  complained  of  la  an  In- 
struction as  follows:  "I  further  Instruct  you 
that  proof  by  the  plaintiff  that  the  fire  was 
occasioned  by  the '  operation  of  defendant's 
road  is  prima  fade  evidence  of  the  n^U- 
gence  on  the  part  of  the  defendant,  but  that 
evidence  on  the  part  of  the  defendant  that 
its  engine  and  appliances  were  In  perfect  con- 
dition, and  that  the  engine  was  handled  In 
a  careful  and  skillful  manner  by  a  compe- 
tent engineer  and  fireman,  overcomes  tbe 
prima  fade  case  made^  and  in  order  to  en- 
title the  plaintiff  to  recover  he  must  show  by 
afiSrmatlve  evld^ce  to  your  satisfaction  that 
the  defendant  was  negligent  In  the  con- 
struction of  its  engine  and  appliances,  or  that 
the  same  were  at  the  time  out  of  repair,  or 
tbat  said  engine  was  at  the  time  handled 
in  a  careless  and  negligent  manner,  and, 
unless  the  plaintiff  has  shown  by  affirmative 
evidence  to  your  satisfaction  such  to  be  the 
case,  he  would  not  be  entitled  to  recover, 
and  your  verdict  in  such  case  will  be  for  tbe 
defendant" 

The  objection  to  this  Instruction  is  that 
the  court  invaded  the  province  of  tbe  Jury 
in  charging  that  "evidence  on  the  part  of 
tbe  defendant  that  Its  engine  and  appliances 
were  In  perfect  condition  and  that  tbe  en- 
gine was  handled  In  a  careful  and  skillful 
manner  by  a  competent  engineer  and  fire* 
man  overcomes  the  prima  fade  case"  made 
by  the  plaintiff.  The  court  could  not  dedare 
as  a  matter  of  law  that  evidence  offered  upon 
a  certain  Issue  establishes  uiything,  or  that 
It  overcomes  a  prinu  fade  caae.  Whethor 
the  evidence  of  the  defendant  upon  the  par- 
ticular lasue  la  sufficient  to  overcome  the 
prima  ftusle  showing  made  Is  ezdnslvely  for 
the  Jury  to  determine.  If  one  witness  for 
the  defendant  testified  that  the  engine  was 
equipped  with  a  cntain  kind  of  appliance 
for  arrestlnK  sparks,  or  that  the  company 
was  not  negligent  In  the  operation  of  its 
trains,  Is  the  prima  facie  case  afforded  hy 
tbe  statute  overcome,  whethw  or  not  the 
Jury  believe  the  wltnesa?  If  the  Jury  dis- 
believed the  witness^  produced  by  the  de* 
fendant  upon  that  question,  it  is  dear  that 
the  prima  facie  case  was  not  overcome.  The 
instruction  tells  the  Jury  tbat  the  producr 
tion  of  any  evidence  on  tbe  part  of  the  de- 
fendant upon  a  certain  Issue  overcomes  the 
presumption  of  negligence ;  and  yet  the  Jury 
are  the  exduslve  Judges  of  the  weight  of  tbe 
evidence  and  the  credibility  of  the  witnesses. 
The  Instmction  was  erroneous.  As  was 
said  in  Jevons  v.  Ballroad  Co.,  70  Kan.  ^1, 
497,  78  Pac.  817,  819:  "Strong  evidence  to 
that  effect  was  presented  by  the  defendant, 
some  of  which  was  not  denied  in  express 
terms,  if  at  all;  but  tbia  was  offered  In 
support  of  an  affirmative  defois^  the  burden 
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ct  iffOTfng  wblcb  waa  upon  defendant,  and 
It  cannot  be  said,  as  a  matter  of  law,  that  the 
Jary  were  bound  to  acc^  the  evldrace  as 
tnie,  even  if  not  contrBdicted."  In  that  case 
the  burden  of  inoof  rested  upon  ttae  defend- 
ant, here  upon  the  plaintiff;  but  the  decision 
la  In  point  upon  the  proposition  that  the  Jnry 
Is  not  bound,  aa  a  matter  of  law,  to  acc^ 
evidence  aa  true,  and  that  the  court  cannot 
Inatmct  that  the  mere  production  of  evidence 
by  one  party  necesaarlly  orercomea  the  evi- 
dence offered  the  other  party.  In  Oobe  t. 
Coughlln,  88  Kan.  522,  S2S,  U2  Pac.  115, 117. 
SI  L.  R.  A.  (N.  S.)  lias.  It  was  aald:  "It  Is 
true  that  no  teatlmony  was  offered  In  behalf 
of  appellee;  bnt  a  court  or  Jury  Is  not  re- 
quired to  accept  a  statonent  of  a  witness  aa 
conclusive,  althongb  there  may  be  no  direct 
evidence  contradlctior  hla  atatemaita,  and 
hence  the  court  could  not  direct  the  verdict" 

Practically  the  same  question  was  before 
the  court  In  the  case  of  Railway  Co.  v. 
Qelsw,  68  Kan.  281,  28S.  7S  Pac;  68,  6ft. 
There  the  raUway  company  contended  that 
tha  trial  court  ored  In  refusing  an  instroe- 
ti«i  to  tlie  ^ect  that,  the  statutory  presump- 
tion of  n^Ilgence  having  been  rebutted  1^ 
poslUve  evidence  on  behalf  of  the  dst&iA- 
ant.  the  plaintiff  could  not  recover.  In  the 
opinion,  after  showing  that  the  statute  makes 
the  setting  out  of  the  fire  prima  fade  evi- 
dence of  negllKence,  not  a  mere  presumption, 
the  court  says:  "If  it  la  a  question  of  evi- 
dence, against  evidence,  of  a  conflict  of 
evidence,  upon  what  theory  would  ttae  court 
be  authorized  to  take  the  decision  out  of  the 
hands  of  a  Jury  and  pronounce,  as  a  matter 
of  law,  that  the  railway  company's  witnesses 
were  In  all  respects  to  be  believed,  and  that 
their  conclusions  as  to  the  condition  of  the 
engine  and  the  skill  of  the  employee  were 
beyond  the  pale  of  contradiction?"  It  was 
therefore  held  "that  the  entire  question  is 
one  of  fact  to  be  submitted  to  the  Jnry  with 
proper  instructions."  At  page  1^  of  68 
Kan.,  at  page  70  of  75  Pac. 

In  the  present  case  the  question  was  In  a 
sense  submitted  to  the  Jury ;  but  the  Instruc- 
tion was  not  proper  because  the  court  under- 
took to  inform  the  Jury  what  character  of 
evidence  on  the  part  of  the  defendant  would 
overcome  the  prima  fade  case,  and  might  as 
well  have  Instructed  ttiat  the  prima  facie  case 
was  overcome  by  the  evidence  of  the  defend- 
ant and  that  it  need  not  therefore  be  consid- 
ered by  the  Jury. 

Id  the  Gelser  Case,  supra,  it  was  ruled 
that  "the  fact  of  setting  out  of  fire  by  the 
operation  of  a  railroad  is  evidence,  not  mere- 
ly presumption,  of  negligence,  and  as  such 
must  be  met  and  overcome  by  evidence  to  the 
satisfaction  of  the  Jury"  (syl.  par.  2) — not 
as  declared  by  the  Instruction  In  tha  preeont 
caa^  merely  by  evldoice. 

Tlie  lutnictlcm  la  obJectimaUe  In  anotlier 


respect  It  eliarges  that  after  tlie  prima 
fade  evidence  is  overcome  by  the  defendant's 
evidence,  the  plaintiffs,  in  order  to  recover, 
"must  show  by  affirmative  evidraiee  to  the 
satisfaction  of  the  Jury"  that  the  engine  and 
appliances  were  out  of  repair,  or  that  the 
engine  waa  handled  in  a  carelesa  and  ne^- 
gent  manner,  and  that  unless  the  plalntlffii 
eetabllshed  such  facta  by  affirmative  evldwce 
the  rodlct  muBt  be  for  the.  defendant  It 
la  not  dear  Juat  what  la  meant  by  the  ex- 
presaion  **aiBrmatlve  evidence"  aa  uaed  In 
tiie  instruction.  In  Oatea  v.  Hugfaea.  44  WUk 
SS2,  837,  the  expression  "afflrmatlTe  prooT' 
in  an  instruction  waa  aald  to  be  "atrlctly 
mMmlngleaa."  nnleaa  in  that  case  It  was 
Intended  to  mean  fbat  the  iwopoaition  must 
be  eatabllshed  direct  or  poeltive  i^oof  and 
not  by  drcnmatantial  evidence:  Olvliv  the 
expreaslon  "affirmative  eviduce"  the  same 
meaning  it  erroneously  limited  ttie  charac- 
ter of  proof  upon  whldi  the  plaintiff  ml^t 
rely  to  rebut  the  evidence  of  the  defendant, 
for,  obvloualy,  the  plaintiff  mij^t  offer  cir- 
cumstantial evidence  to  show  that  the  com- 
pany waa  negligent 

There  waa  no  emn-  tai  admitUng  testimony 
offered  by  the  defendant  to  the  effect  that 
the  bam  where  plalntiffli'  hay  waa  stored  was 
much  freqnoited  1^  tramps.  The  other  as- 
signments of  error  are  not  wdl  taken,  nor 
are  they  of  sufficient  Importance  to  require 
comment 

The  Judgment  will  be  reveraed,  and  a  new 
trial  ordered.   All  the  Justlcea  eonenrring. 


ARNOUD  V.  CHICAGO.  R.  L  &'P.  BY.  Ca 
et  aLt 

(Supraae  Ooort  of  Kanaak   Dec.  %  UKll.) 

1.  PZUDIirO    d  IS*)  — DSOUJUTIOH  — SXPA- 

UTE  Statembnt—Tobts— Joint  Liabiutt. 
In  an  action  against  a  milling  company  and 
a  railroad  company  for  joint  obstruction  of  a 
rivOT  to  plaintiff*!  damage,  canted  by  separate 
works  of  the  defendants,  it  was  error  to  require 
iplaintifF  to  separately  state  and  number  bis 
causes  ctf  action  against  the  two  defendants, 
since,  if  two  or  more  parties,  acting  jointly,  in- 

iure  another,  they  are  jointly  and  severally  Ha- 
le, and  the  injured  party  may  at  hfs  option  sae 
one  or  all  of  those  contributiDg  to  the  injury. 

[Edt  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  &  113;  Dec  Dig.  <  52.*] 

2.  Watkbs  and  Water  Coubses  (|  62*)— Ob- 

STRITCTION— EXEUFLABT  DauAGBS. 

Exemplary  damages  are  recoverable  for 
wanton  and  grossly  negUgeat  obstmction  of  s 
water  course  to  the  injury  of  another. 

[£)].  Note.— For  o^r  oases,  see  Waters  and 
Water  Oonias^  Osnt  Dig;  |  OS;  Dee.  INf.  | 
82,*] 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  L.  D.  Arnold  against  the  C.  Hoff- 
man ft  Bon  Ullllng  Company  and  the  Chica- 
go, Bock  laland  &  Pacific  Railway  Company. 
Judgment  dtamlaatng  the  acttou,  and  plain- 
tiff aivaala.  Beveraad  and  rwnuided. 


■ffior  sOsr  esses 
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B.  a  Little,  for  appellant.  G.  W.  Hard 
and  Gharlea  Grawford,  for  appellees. 

PER  CURIAM.  Action  by  Arnold  to  re- 
cover  damagea  resulting  from  tbe  overflow 
of  his  land  and  the  destruction  of  bis  cropSi 
alleged  to  have  been  caused  by  the  joint  ac- 
tion and  wrong  of  tbe  defendants. 

After  some  preliminary  motions  and  rul- 
ings Arnold  filed  an  amended  petition,  al- 
leging that  he  owned  land  on  the  Smoky  Hill 
river;  that  the  defendants  bad  illegally  ob- 
structed the  flow  of  tbe  water  and  threw  It 
back  on  his  farm ;  that  tbe  railway  company, 
In  building  a  bridge  below  his  farm,  con- 
structed  an  embankment,  and  placed  about 
100  car  loads  of  stone  In  tbe  river,  which 
operated  to  dam  the  river,  and  that  the  other 
defendants  built  a  dam  near  the  same  place, 
at  a  height  not  allowed  by  law,  thus  obstruct- 
ing the  flow  of  tbe  river  and  creating  a  nui- 
sance. It  is  alleged  that  on  a  certain  date 
these  acts  of  the  different  parties  and  these 
obstructions,  operating  Jointly  and  contem- 
poraneously, caused  tbe  river  to  overflow  if 
banks  and  to  destroy  plalntlfTs  crops.  It 
Is  also  all^^  that  the  conduct  of  tbe  defend- 
ants in  this  respect  was  wanton  and  negli- 
gent, and  showed  a  willful  indifference  to  the 
rights  of  the  plaintiff,  for  which  punitive 
damages  were  asked.  The  court,  on  motion 
of  defendants,  ruled  that  the  allei^atious  In 
regard  to  willful  and  wanton  negligence  and 
punitive  damage  should  be  stricken  out,  and 
that  plaintiff  be  required  to  separately  state 
his  cause  of  action  against  tbe  railway  com- 
pany and  his  cause  of  action  against  the 
remaining  defendants.  The  plaintiff  refused 
to  comply  with  the  order,  but  elected  to 
stand  upon  bts  amended  petition,  wberenpon 
the  court  dismissed  the  action. 

[1]  The  ruling  requiring  plaintiff  to  sep- 
arately state  and  number  the  causes  of  ac- 
tion was  not  warranted,  and  cannot  be  af- 
firmed. If  two  or  more  parties,  acting  Joint- 
ly, wrong  and  injure  another,  they  are  Jointly 
and  severally  liable  for  the  consequences, 
and  the  injured  party  may  at  his  option  sue 
one  or  all  of  those  contributing  to  tbe  Injury. 
Westbrook  v.  Mlze,  35  Kan.  299,  10  Pac. 
881;  Land  Co.  v.  Brady,  53  Kan.  450,  36 
Pac.  728;  Kansas  City  v.  Slangstrom.  63 
Kan.  431,  36  Pac.  706 ;  Kansas  City  v.  File, 
60  Kan.  157,  55  Pac.  877 ;  Bryant  v.  Bigelow 
Carpet  Co.,  131  Mass.  491. 

The  amended  petition,  fairly  interpreted, 
Is  to  the  effect  that  the  negligent  acts  of 
tbe  defendants  combined  to  throw  the  water 
back  upon  plaintiff's  land,  and  to  cause  the 
destruction  of  his  crops.  If  It  turns  out  that 
there  was  no  concurring  negligence,  or  that 
the  act  of  one  did  not  proximately  contrlbuCe 
to  the  injury,  there  Is  no  Joint  liability.  The 
averments,  In  effect,  are  that  the  misfeas- 
ances charged  against  each  operated  Jointly 
and  contemporaneously  In  produdng  the 


overflow.  The  substance  of  the  allecatlons  Is 
that  the  acts  of  the  parties  Jointly  conduced 
to  the  Injury,  and  the  plaintiff  was  there- 
fore entitled  to  sue  all  for  the  Joint  tort. 

[2]  Neither  was  the  court  warranted  in 
striking  out  the  allegation  charging  that  the 
acts  of  the  defendants  were  wantonly  done, 
and  that  they  showed  gross  n^ligence  and 
a  wanton  and  willful  indifference  to  the 
rights  of  the  plaintiff.  If  these  averments 
should  be  established  by  the. evidence,  ez^- 
plary  damages  might  be  awarded.  The  other 
questions  presented  are  not  matwIaL 

The  Judgment  is  reversed,  and  the  case 
remanded  for  further  prooeedinKs. 


MBNSINQ  T.  WBIOHT  et  aL 
(Supreme  Ooutt  of  Kansas.   Dec.  9,  1911.) 

1.  Dauaoss  a  40*)— Eleicentb  or  Coupensa- 
TORT  Dauaois— Lobs  of  Pbofits. 

Damages  for  the  loss  of  profits  for  26  days 
of  aospendon  of  tiie  business  of  a  skating  rink 
were  neither  speculative  nor  oncertaln.  where 
the  rink  was  profitable  before  such  interruption, 
and  continued  to  i>e  profitable  thereafter,  though 
subject  to  added  competition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  72-88;  Dec  Dig.  i  40.*] 

2.  Evidence  (H  ITL,  471*)  — Best  and  Sec- 
ON DABT  EviDBNCB— Opinion  Bvidenob. 

Where  plaintiff,  seeking  damages  for  an  In- 
terruption of  the  business  of  his  skating  rink, 
showed  that  be  was  in  personal  charge  of  the 
business,  and  knew  its  details,  and  what  bis  re- 
ceipts and  ezpeiuKs  were,  and  had  his  bank 
books  in  court,  he  was  qualified  to  testify  direct- 
ly 88  to  amounts,  and  bis  suminaries  were  not 
objectionable,  either  as  secondary  or  as  cooclu- 
sions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Sg  460,  628;  Dec  Dig.  M  171,  471.*1 

3.  TORTB  (S  28*>7-A0TION9— VEBDICT. 

It  does  not  indicate  that  a  verdict  against 
one  tort-feasor  is  wrong,  because  the  jury  excus- 
es another  who,  under  the  evidence  and  instruc- 
tions, was  also  liable. 

[Ed.  Note.- For  other  cases,  see  Torts,  Dec. 
Dig.  g  28.*] 

Appeal  from  District  CJourt,  Leavenwortb 
County. 

Action  by  C.  F.  Menslng  against  John  W. 
Wright  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

C.  P.  Rutherford  and  Luclan  Rutherford, 
for  appellants.  Lee  Bond,  J.  H.  Wendorff. 
W.  W.  Hooper,  Hawn  &  Flynn,  and  U.  N.  Mc- 

Naughton,  for  appellee. 

PER  CURIAM.  None  of  the  law  questions 
Involved  in  this  appeal  are  new,  and  they 
have  all  been  sufficiently  discussed  In  former 
decisions  of  tbe  court 

[1]  The  plaintifTs  skating  rink  was  profita- 
ble before  bis  business  was  interrupted,  and 
continued  to  be  profitable  wh»  resumed  aft- 
er tbe  interruption.  The  only  change  in  con- 
ditions was  that  competition  was  added,  and 
still  the  busings  was  profltahle.  Gonse- 
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iiuently,  profits  for  the  26  days  ot  snspenslon 
were  neither  speculative  nor  uncertain,  and 
proof  of  what  they  were  for  representatlTe 
periods  of  time  before  and  after  the  suspen- 
sion formed  a  fair  basis  upon  which  to  esti- 
mate them. 

[2]  The  evidence  shows  dearly  enough  that 
the  plaintiff  was  in  personal  charge  of  his 
business,  knew  the  details  of  it,  and  knew 
what  his  receipts  and  expenses  were,  and 
had  his  bank  books  In  court.  This  qualtfled 
him  to  testify  directly  to  amounts,  and  his 
summaries  were  not  objectionable,  either  as 
secondary  or  as  condusions.  An  item  of  $2,- 
386  was  recently  sustained  on  the  same  kind 
of  testimony.  In  the  case  of  I«rrabee  t.  Ball- 
way  Co..  86  Kan.  214,  218,  116  Pac.  901. 

The  instructions  to  the  jury  were  correct, 
and  were  dear  enough.  The  plaintiff  could 
not  recover  on  account  of  the  digging  of  the 
cellar,  which  was  done  in  a  suffldently  care- 
ful manner,  but  only  for  excavating  under 
his  foundation.  Due  care  In  going  under  bis 
foundation,  however,  required  sudi  an  exca- 
vation of  the  cellar,  and  such  other  precan- 
tlms  as  would  prevent  the  building  from  col- 
lapsing. 

The  amount  of  the  verdict  does  not  Indi* 
cate  passion  or  prejudice.  It  la  simply  mis- 
takenly too  large.  As  reduced,  it  fairly  rep- 
resents the  plaintiff's  damages,  and  a  new 
trial  will  not  be  granted  to  reassess  them. 

[3]  It  does  not  indicate  that  the  verdict 
against  one  tort-feasor  is  wrong,  because  the 
the  jury  excuses  another  who,  under  the  evi- 
dence and  instructions,  waa  also  liable. 

Judgment  affirmed. 


ABBAHAMS  v.  MEDUCOTT,  County  Treas- 
urer, et  al. 

(Supreme  Court  of  Blansas.   Dec.  0,  1911.) 

(Svllahut  hv  the  Court.) 

Taxatioit  (I  356*)— Deductioks— "Credit." 

Stock  iraued  by  a  building  and  loan  associa- 
tion was  divided  into  classes.  Ooe  dass  consist- 
ed of  prepaid  stock,  upon  which  interest  la  pay- 
able out  of  the  earniugs  of  the  association  at  a 
rate  not  exceeding  6  per  cent  per  annum.  The 
holders  have  the  riKbt  to  withdraw  the  amount 
paid  in  upon  conditions  stated  in  the  b^-lawg, 
and  the  asaociatiou  baa  the  right  to  retire  the 
stock  upon  notice.  The  holders  are  members  of 
the  association,  eligible  to  vote  and  bold  office 
therein  as  stockholders.  It  is  held  that  the 
stock  is  not  a  "credit,"  within  the  meaning  of 
the  taxing  laws,  and  that  a  holder  thereof  is 
not  entitled  to  a  deduction  of  the  amount  of 
debts  owing  by  him  from  the  value  of  such  stock 
in  the  assessment  thereof  for  taxation. 

[Eld.  Note.— -For  other  cases,  see  Taxation, 
Cent  Dig.  I  596;  Dec  Dig.  8  356.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1711-1713;  ToL  8,  p.  7622.] 

Aiq)eal  from  District  Court,  Shawnee 
County. 

Acdon  1^  John  V.  Abrahams  against  Stan- 
ley Medllcott,  Treasurer  of  Shawnee  County, 


and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Wheeler  &  Swttzer,  A.  H.  Harvey,  and  J. 

B.  Addlngton,  tor  appellant  B.  B.  Simon, 
for  appellees. 

-BENSON,  J.  The  appellant  Is  the  owner 
of  stock  in  the  Capitol  Building  &  Loan  As- 
sociation, oi^anized  under  the  laws  of  this 
state.  This  stock  is  subject  to  taxation,  and 
a  statement  of  the  amount  thereof  was  In- 
duded  as  credits  In  the  personal  property 
statement  of  the  owner,  made  to  the  assessor 
for  the  year  1906.  The  statement  also  con- 
tained the  amount  of  certain  debts  to  be  de- 
ducted from  such  credits,  l^e  deduction 
claimed  was  refused,  and  taxes  were  char^ 
ed  on  the  value  of  the  stock.  A  tender  was 
made  of  the  amount  of  other  taxes;  the  ap- 
pellant paid  the  tax  assessed  against  the 
stock  under  protest,  and  brought  this  suit  to 
recover  that  amount. 

The  debts  set  ont  In  the  statement  were 
owing  in  good  faith,  and  the  only  qnestlon  is 
whether  the  sto^  is  a  credit  from  whidi 
debts  should  be  deducted  under  the  statute, 
which  provides  that:  "Debts  owing  In  good 
faith  by  any  person,  company  or  corporation 
may  be  deducted  from  the  gross  amount  of 
credits  belonging  to  such  person,  company  or 
corporation."   Gen.  Stat  1900,  S  0222. 

Credits  are  the  subject  of  taxation.  9tie 
word  "credits'*  waa  defined  by  the  former 
tax  laws,  but  is  not  by  the  one  now  In  force, 
the  definition  having  been  omitted  from  the 
Bevision  of  1907;  but  credits  are  still  tax- 
able. Williams  v.  Osage  County,  81  Kan. 
608,  114  Pac.  858.  The  definition  referred 
to  was:  "The  term  'credit'  when  used  In 
this  act  shall  mean  and  include  every  de- 
mand for  money,  labor  or  other  valuable 
thing,  whether  due  or  to  become  due,  but 
not  secured  by  lien  on  real  estate."  Gen. 
Btat.  1901,  I  7503.  Appellant  states  that 
this  definition,  except  that  part  referring  to 
a  credit  secured  by  real  estate,  expressed  the 
generally  accepted  definition  of  the  term. 
No  question  of  real  estate  secnrltles  being 
involved  here,  further  Inquiry  into  the  gen- 
eral meaning  of  the  term  Is  unnecessary  to 
this  dedsion,  and  It  only  remains  to  Inquire 
whether  the  stock  In  question  is  a  credit  as 
so  understood. 

The  capital  stock  of  the  corporation  Is 
divided  into  dasses,  as  Installment  prepaid, 
full-paid,  deposit  and  permanent.  The  full- 
Itald  stock  is  further  designated  as  class  C. 
and  the  appellant's  holding  is  in  this  class, 
concerning  which  the  by-laws  provide:  "Class 

C.  Fnll-pald  stock  shall  be  issued  upon  pay- 
ment of  the  sum  of  f 100.00  In  full  payment  of 
each  share;  such  certificates,  however,  may 
be  issued  In  fractional  shares  of  $25.00  or 
its  multiple^  Such  certificates  may  be  with- 
drawn at  a  discount  not  exceeding  one  per 
cent,  sixty  days  notice  beliu;  required.  After 
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three  yean,  withdrawal  Is  permitted  upon 
thirty  days  notice,  without  discount  Such 
stock  shall  be  paid  Interest  oat  of  the  eam- 
Inga  of  the  association  at  a  rate  not  exceed- 
l&g  6  per  cent,  per  annum  from  the  date  of 
Issue,  payable  semiannually  at  the  associa- 
tion's office  on  the  15th  day  of  January  and 
July." 

The  by-laws  further  provide  that  no  more 
than  one-half  of  the  receipts  In  any  month 
shall  be  used  to  pay  withdrawals,  and  that 
the  directors  may,  upon  six  months  notice, 
call  ill  any  certificate  of  stock,  not  borrowed 
on,  which  stiall  thereupon  b«  surrendered 
and  paid  at  its  actual  value.  The  appellant 
as  such  stockholder  was  entitled  to  vote  and 
did  vote  at  stockholders'  meeting.  He  was 
on  March  1,  1908,  and  still  ronains,  a  direct- 
or of  the  corporation. 

The  term  "personal  property,"  as  used  In 
the  tax  law,  includes  the  capital  stock  of 
corporations  (Gen.  Stat  1G09,  S  9215),  and 
the  cash  withdrawal  value  of  shares  of  stock 
in  building  and  loan  associations  is  assessed 
for  taxation  against  the  Individual  holders. 
Gen.  Stat  1909.  |  9246.  Credits  are  also  to 
be  assessed  (Gen.  Stat  1909,  IS  9214  and 
9223),  and  the  statutory  form  of  the  property 
statement  to  be  made  by  the  taxpayers  In- 
cludes an  item  of  credits,  showing  legal  de- 
ductions and  balance  taxable.  Oen.  Stat 
1900,  S  9226,  Bubd.  20.  The  legal  deductions 
are  debts  owing  in  good  faith,  referred  to  In 
section  9222,  quoted  above;  but  such  deduc- 
tions cannot  be  made  from  money  on  hand, 
nor  from  loans  secured  by  mortgages  (Life 
Association  v.  Hill,  61  Kan.  636,  33  Pac.  300), 
nor  from  shares  In  a  national  bank  (Dntton 
V.  National  Bank,  53  Kan.  440,  36  Paa  719), 
but  only  from  credits. 

The  certificates  of  stock  in  question  are 
In  the  following  form:  "This  certifies  that 
•  •  •  is  the  owner  of  •  *  •  Class  C, 
3  year  shares  of  the  capital  stock  of  the 
Capitol  Building  ft  Loan  Association,  trans- 
ferable only  on  the  books  of  the  corpora- 
tion by  the  holder  hereof,  In  person  or  by 
attorney,  upon  surrender  of  this  outiflcate 
properly  endorsed." 

The  contention  of  the  appellant  is  that  this 
stock  does  not  represent  an  Interest  In  the 
corporation,  as  stock  In  a  national  bank  does, 
or  as  the  permanent  stock  in  this  association 
does;  that  it  is  a  demand  for  money,  falling 
under  the  des^ation  of  a  credit;  that  this 
credit  represents  savings  as  against  indebt- 
edness: and  that  the  indebtedness  should 
therefore  be  deducted  in  assessing  the  cred- 
it On  the  other  hand,  It  Is  Insisted  by  the 
appellees  that  class  C  stock  Is  simply  pre- 
ferred sto<^;  that  as  the  holder  is  a  member 
of  the  assodatlon,  entitled  to  represent  Ms 
shares  at  meetings  of  the  coriwration,  shar- 
ing In  its  management  responsibilities,  and 
liabilities,  the  stock  is  not  regarded  as  a 
credit. 

It  will  be  noticed  that  the  by-taws  opder 
which  tbia  stock  was  issued  limits  the  liuid- 


er's  shares  of  earnings  to  6  per  omt  per 
annum,  and  that  the  holder  may  withdraw 
his  money  on  00  days  notice.  But  the  pay- 
ment of  this  6  per  cent  interest  (so  called 
in  the  body  of  the  certificate,  bat  called  "dir. 
Idends"  In  the  form  attached  for  receipts)  is 
contingent  upon  Income,  since  It  is  only  pay- 
able out  of  earnings;  and  the  right  of  with- 
drawal at  any  particular  time  is  contingent 
upon  the  amount  of  receipts,  since  only  one- 
half  of  such  receipts  for  any  one  month  can 
be  applied  to  that  purpose.  The  statute  gov- 
erning such  associations  permits  the  issaance 
of  full-paid,  prepaid,  deposit  or  installment 
shares,  as  well  as  permanent  or  guaranty 
stock,  and  that  a  nonborrowlng  stockholder, 
on  withdrawal,  shall  receive  not  less  than 
90  per  cent  of  the  money  he  has  paid  in, 
"less  his  proportionate  share  of  the  net  loss- 
es of  the  association  daring  the  time  he  was 
stockholder."  Gen.  Stat.  1809,  t  18G0.  The 
statute  also  provides  that  the  retired  share- 
holders shall  be  paid  the  fall  value  of  their 
shares,  less  all  fines,  and  their  pr(^>ortion  ot 
any  loss.   Gen.  Stat  1909,  |  1869. 

Thus  it  appears  that  this  stock  really  rep- 
resents the  holder's  interest  In  the  corpo- 
ration, differing  from  other  classes  of  stock 
in  respect  to  the  holder's  share  of  the  annual 
earnings,  and  to  the  r^ht  of  withdrawal  up- 
on the  conditions  named,  and  the  right  of  the 
corporation  to  retire  the  stock.  The  holder 
is,  however,  a  member  of  the  corporation, 
with  a  voice  in  Its  management  and  a  share 
In  Its  liabilities.  In  this  situation,  the  fol- 
lowing excerpts  are  pertinrat:  "The  law  is 
now  clearly  settled  that  a  preferred  stock- 
holder Is  not  a  corporate  creditor,"  Cook  on 
Corp.  (5th  Ed.)  |  271.  "Shares  of  stock  are 
not  regarded  as  credits.  They  are  not  evi- 
dences of  debt  for  the  reason  that  there  is 
no  debtor,  as  in  the  case  of  open  accounts. 
The  shares  simply  reprearait  the  Interest  of 
the  shareholder  In  the  corporation;  and  the 
certificates  are  the  mere  indicia  of  the  In- 
terest of  the  stockholder."  4  Thomp.  on 
Corp.  <2d  Ed.)  i  3468.  "Bedeemable  stock.— 
This  can  scarcely  be  tadd  to  be  a  separate 
class  of  stock.  like  the  Interest-bearing 
stock,  It  Is  more  properly  a  peculiar  kind  of 
preferred  stock.  The  statutes  of  Pennsyl- 
vania authorize  the  issuance  of  preferred 
stock  In  classes,  with  preference  In  the  rates, 
and  in  the  order  of  payment  of  dividends,  or 
in  the  redemption  of  principals,  with  the 
right  to  redeem  on  terms  prescribed  in  the 
issue  of  such  stock."  Id.  i  3432.  (Concern- 
ing the  right  of  a  corporation  to  retire  Its 
preferred  stock,  it  Is  said:  "Where  a  corpo- 
ration is  authorized  to  issue  preferred  stodt 
it  may  attadi  such  conditions  thereto  as  it 
deems  best  One  of  the  conditions  may  be 
that  the  corporation  may  retire  the  stock  at 
par  within  a  certain  time."  X  Cook  on  Cor- 
porations (6tb  Bd.)  i  27a  These  g«k^ 
principles  are  sustained  by  adjudicated  cases, 
among  which  are:  Taft  Trustee,  v.  Hart- 
ford, Providence  ft  FtshkUl  Bailroad  Co,,  8  B. 
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I.  310,  S  Am.  S«p.  S76;  Alloi  t.  Herrlck  and 
Otbers,  IS  Oray,  274.  The  same  principle 
applies  to  balldlng  and  loan  associations. 
Mutual  Union  L.  &  B.  Ass'n  t.  Stolz,  93  111. 
App.  164;  Towle  t.  American  Building  & 
Loan  Ass'n  (C.  0.)  75  Fed.  038. 

It  bas  also  been  beld  tbat  sbares  of  sucb 
stodtc  are  not  credits  from  wblcb  debts  may 
be  deducted  in  tbe  assessments  for  taxes. 
Albany  Building  Association  t.  City  of  Lara- 
mie, 10  Wyo.  64,  66  Pac.  1011;  Bri^man  v. 
City  of  Keokuk  et  al.,  72  Iowa,  42,  33  N.  W. 
355;  Morril  t.  Bentley  (Iowa)  130  N.  W.  734. 
See,  also,  People  ex  rel.  Cohn  &■  Co.  t.  Miller, 
94  App.  Dir.  664,  88  N.  Y.  Sapp.  107. 

Without  dting  other  cases,  it  is  deemed 
anfflclmt  to  refer  to  tbe  decision  of  this 
court  in  Loan  Association  t.  Merrlman,  67 
Kan.  779,  74  Pac.  256,  which  seems  to  fairly 
eoTer  tbe  ground.  In  that  case  it  appeared 
tbat  Merrlman  b&ld  a  document  issued  by 
tbe  association,  one  part  of  which  was  In  tbe 
form  of  an  ordinary  certificate  of  stock,  and 
the  other  part  In  tbe  form  of  certificate  of 
deposit  for  $100  (which  was  tbe  par  value  of 
the  share  of  stock),  payable  as  provided  by 
the  by-laws,  to  draw  interest  at  6  per  cent, 
or  sndi  rate  as  the  board  of  directors  might 
determine.  The  question  In  that  case  was 
whether  the  bolder  of  that  certificate  could 
be  compelled  to  withdraw  the  money  in  the 
drcumstances  dbKlosed  in  tbe  record.  The 
assodatlMi  contended  that  tbe  holder  of  the 
certificate  was  a  depositor,  and  therefore  a 
creditor;  while  the  bolder  claimed  that  be 
was  a  stockholder,  and  this  claim  prevailed. 
It  was  said  in  the  syllabus:  "One  who  In- 
vests money  in  a  boilding  and  loan  associa- 
tion, recelvint  as  evidence  of  his  Investment 
a  document  in  two  parts,  one  in  the  form 
of  a  certlflcate  of  deposit  for  the  amount 
paid,  drawing  annual  Interest  based  on  the 
earnings  of  the  business,  tbe  other  in  the 
form  of  a  certificate  tbat  be  Is  a  member  of 
the  association  and  the  owner  of  a  share  of 
Its  stock,  is  a  stockholder  and  not  merely  a 
creditor,  unless  tbe  by-laws  forbid  such  con- 
clusion; and  beld  that  the  by-laws  of  the 
association  here  involved  do  not  forbid  it" 
UyUabns  1. 

Nothing  in  the  by-laws  of  this  association 
precluded  the  application  of  the  principle  of 
that  decision.  Here  tbe  appellant  was  not 
even  called  a  depositor.  The  certificate  Is- 
sued to  him  under  the  by-laws,  and  the  prac- 
tice of  the  as80(dation,  recognizing  him  as  a 
member  and  electing  him  as  an  officer,  are 
all  In  conflict  with  the  claim  that  he  Is  mere- 
ly a  creditor;  and  therefore  his  stock  is  not 
a  "credit,"  within  the  meaning  of  the  tax 
laws.  The  appellant  cites  Arapahoe  County 
V.  Fidelity  Sav.  Aas-n,  81  Oolo.  47.  71  Pac 
876,  and  Denlston,  Auditor,  v.  Tory,  141 
Ind.  677.  41  N.  B.  148.  as  opposing  these 
views,  but.  under  oar  statutes,  and  follow- 
ing the  Dattm  and  Merrlman  Oaaea^  we 
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must  hold  that  the  appellant  was  not  enti- 
tled to  the  deduction  claimed.  The  district 
court  having  so  decided,  the  Judgment  Is 
affirmed.  All  the  Justices  concurring. 


MARTIN  V.  CITI  OF  CHANUTE. 
(Sapreme  Court  of  Kansas.    Dee.  0.  1911.) 

1.  Municipal  Cobpobations  ({  244*)— Bids— 

COWTHAOTS— VaBIA  NC«. 

A  joint  and  several  bid  of  a  dty  for  a 
lease  of  the  gas  rights  in  the  lands  of  an  indi- 
vidual and  of  a  corporation  described  tbe  land 
of  the  corporation  by  government  surveys,  and 
as  containing  1,120  acres,  more  or  less.  The 
city  had  Inspected  the  premises,  and  knew,  or 
had  the  opportunity  of  knowing,  tbe  location 
of  flchoolfaouse  grounds  of  two  acres  on  the 
tract  of  the  corporation.  Held,  that  the  con- 
tract, describing  the  land  of  the  corporation  as 
containing  1,118  acres,  was  not  invalid  for  tbe 
variance  between  its  terms  and  the  bid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec;  Dig.  | 

2.  Tbial  (I  860*)  —  Issuia  —  SpECiAt  Ques- 
tions. 

Where,  under  the  Instructions,  all  the  is- 
sues presented  were  determined  by  a  general 
verdict,  tlie  refusal  to  submit  special  Questions 
was  not  erroneous,  especially  where  they  re- 
lated to  questions  of  fact  on  which  there  was 
no  conflict,  or  presented  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  »  82&-633 ;   Dec  Dig.  I  350.*] 

Appeal  from  District  Court,  Neosho  Coun- 
ty. 

Action  hy  Ghailei  B.  Hartbi  against  tbe 
Ct^  of  Ghannte.  From  a  jn^^ent  for 
plaintiff,  defendant  appeals.  Affirmed. 

Lapham  &  Lapham,  for  appelant.  For- 

relly  &  Evans,  for  appellee. 

PER  CURIAM.  This  case  was  tried  be- 
fore a  Judge  pro  tern,  and  a  Jniy,  In  the 
district  court  of  Neosho  county. 

To  his  petitioD,  the'  plaintiff  attached  as 
exhibits  the  bid  of  the  dty  for  a  lease  of 
the  gas  rights  In  80  acres  of  land,  owned  by 
the  plaintiff,  and  of  another  tract  of  1,120 
acres,  owned  by  the  Hudson  Oil  &  Gaa  Com- 
pany. The  bid  was  Joint  and  several,  as  tiie 
court  instructed  the  Jury,  being  In  the  sum 
of  (7,&(X)  for  the  two  tracts  and  specifying 
the  sum  of  $5,000  for  tbe  gas  rights  belong- 
ing to  the  Hudson  Company,  and  $2,500  for 
the  gas  rights  in  the  tract  belonging  to  the 
plaintiff.  Tbe  assignment  of  leases  by  the 
plaintiff  was  nominally  for  |1  and  other 
considerations,  and.  the  assignments  of  tbe 
Hudson  Company  were  for  $6,364.  The  ev- 
idence fully  explained  the  situation,  and  that 
the  assignment  by  tbe  plaintlfl  was  really 
for  S2,164,  which  amount,  with  Interest,  la 
all  that  he  recovered.  The  condition  of  the 
bid  was  that  both  should  be  accepted,  but 
there  was  also  a  joint  bid  of  $7,600  for  the 
rights  of  the  plaintiff  and  the  company.  The 
plttntlfl  received  just  the  amount  he  was  en- 
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titled  to  under  the  anbsequent  arrangement, 
and  the  city  was  not  prejudiced  thereby. 

[1]  In  the  bids  the  acreage  of  the  tracts  ot 
land  In  which  the  HudBon  Company  owned 
the  gas  rights  Is  described  as  1,120  acres, 
"more  or  less."  The  assignment  was  of  1,118 
acres.  The  remaining  2  acres  was  a  school- 
house  site,  and  it  appears  that  the  clt?  had 
had  the  premises  Inspected,  for  the  purpose 
of  determining  the  value  of  the  gas  rights, 
and  knew,  or  had  an  opportunity  to  know, 
the  fact  of  the  location  of  the  schoolbouse 
grounds.  As  the  consummation  of  the  con- 
tract dep^ds  upon  the  making  and  accept- 
ance of  the  bid,  without  modification  thereof, 
It  is  contended  that  the  small  difference 
would  defeat  the  claim  of  the  plaintiff  that 
the  contract  was  consummated.  We  think 
It  was  a  substantial  acceptance  of  the  con- 
ditions of  the  bid.  The  description  of  the 
land  as  1,120  acres,  "more  or  less,"  after 
describing  the  land  by  government  dlvlsloiu. 
Indicates  that  the  exclusion  of  this  two-acre 
tract  might  have  been  In  view,  and  It  does 
not  appear  that  the  dty  ever  soggested  this 
as  a  ground  for  repudiating  the  contract  un- 
tU  It  did  so  in  this  action. 

[2]  We  think  the  evidence  fully  Justified 
the  verdict  of  the  jury;  that  there  was  no 
prejudicial  error  in  admitting  or  excluding 
evidence ;  that  the  jury  wafi  fully  Instructed 
as  to  the  law  of  the  case;  and  that  there 
was  no  error  In  refusing  the  additional  In- 
structions asked,  or  in  refusing  to  submit 
the  special  questions  to  be  answered  by  the 
jury.  Three  special  questions  were  asked,  to 
be  submitted  to  the  Jury  for  answer ;  two 
of  these  relate  to  questions  of  fact  upon 
which  there  Is  no  conflict  In  the  evidence, 
and  the  third  presents  a  question  of  law.  ' 

Under  the  Instructions  of  the  court,  all 
the  Issues  presented  were  folly  determined 
by  the  general  rerdict  of  the  jury. 

The  judgment  la  affirmed. 


GIBSON  V.  JACKSON  et  aL 
(Supreme  Court  of  Kansas.    Dec.  9.  1911.) 

(SyUalut  by  the  Ctmrt.) 
TAXATionr  (5  7G2*)— Tax  Deed— Validity. 

A  tax  deed,  of  record  more  tbaa  five  years, 
correctly  stated  the  separate  payments  made 
at  the  tax  sale  for  each  of  the  lots  laduded ; 
also  the  correct  aggregate  thereof.  Tb6  subse- 
quent payments  on  account  of  each  lot  -were 
also  correctly  stated,  the  total  of  which,  cor- 
rectly added,  would  be  f227^  The  grant* 
ing  clause  recited  that,  for  and  In  considera- 
tioa  of  $213.^,  "due  as  aforesaid,  •  •  •  to 
the  treasurer  paid  as  aforesaid."  the  convey- 
nnce  was  made.  Held,  that  the  understate- 
ment of  the  aggregate  should  be  regarded  as  a 
clerical  error,  and  was  controlled  by  the  pre- 
vious statements  and  recitals,  and  did  not 
avoid  the  deed. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1514-1616;  Dec  Dig;  f  762.*] 


Appeal  from   District   Court,  Shawnee 

County. 

Action  by  Charles  EL  Olbson  against  EUa 
H.  Jackson  and  others.  Judgment  for  de- 
fendants, and  plalnttg  appeals.  Affirmed. 

Lee  Monroe,  for  appellant  Wheeler  tt 
Swltzer,  for  appellees 

WBST,  J.  This  case  Involves  the  validity 
of  a  tax  deed  on  record  11  years.  It  Includes 
four  separate  descriptions,  and  the  separate 
and  aggregate  amounts  for  which  they  were 
sold  at  the  tax  sale  are  correctly  stated.  The 
separate  amounts  of  subsequent  taxes  paid 
on  each  description  are  also  correctly  stated, 
but  In  the  granting  danse  the  total  of  all 
payments  la  given  sis  9213.95,  Instead  of 
(227.35.  The  recital  Is,  "for  and  In  consider- 
ation of  the  sum  of  two  hundred  thirteen  dol- 
lars and  nlnety-flve  cents,  taxes,  costs  and  In- 
terest In  the  aggregate,  due  as  aforesaid,  on 
said  land  for  the  years  A.  D.  1898, 1894,  18^ 
and  1896,  to  the  treasurer  paid  as  aforesaid"  ; 
the  former  recitals  showing  the  correct  total 
and  separate  payments  it  a  sale  In  18M  for 
the  tax  of  1893. 

It  Is  argued  that  "paid  as  aforesaid"  here 
means  only  the  recited  aggregate  sum;  but 
we  think  the  only  fair  and  reasonable  Inter- 
pretation Is  that  the  words  mean  the  sepa- 
rate payments  before  set  forth  In  the  deed. 

It  Is  also  urged  that,  as  the  consideration 
Induded  the  payments  made  subsequently  to 
the  tax  sale,  a  failure  to  state  correctly  the 
aggregate  amount  avoids  the  deed,  by  reason 
of  section  9480,  Gen.  Stat  1909.  That  sec- 
tion provides  that:  "In  any  case  where  any 
purchaser  at  any  tax  sale  shall  purchase 
more  than  one  parcel  or  tract  of  land  or  lots, 
he  may  require  the  county  clerk  to  Indnde 
all  such  lands  or  lots  on  one  deed,  stating  the 
amount  of  tax,  Interest  and  penalty  for  which 
each  separate  tract  Is  sold  and  conveyed,  the 
sum  of  whldi  senMrate  amounts  shall  be  the 
gross  or  aggregate  oonsldraatlim  of  13m  deed. 

It  Is  argued  that,  as  the  requirement  to 
state  In  the  deed  the  amount  for  which  each 
separate  tract  is  sold  and  conveyed  was  held 
mandatory  In  Gibson  v.  Kuefler.  69  Kan.  634. 
77  Pac.  282,  it  should  likewise  be  held  that 
the  other  requirement  Is  equally  binding, 
that  the  sum  of  the  separate  amounts  shaH 
be  the  gross  or  aggregate  consideration.  This 
we  think.  Is  true,  but  we  do  not  consider  the 
latter  provision  as  a  mandatory  reqnlremeit 
that  the  true  gross  or  aggregate  consideration 
must  be  correctly  recited  In  the  granting 
clause.  If  It  reasonably  a[^)ear  from  the  face 
of  the  deed,  npon  a  reasonable  construction 
of  all  Its  statemttkts  and  recitals,  that  the 
gross  or  aggregate  amount  was  In  fact  the 
consideration  for  which  the  deed  was  uecot- 
ed,  a  mere  understatement  in  a  recital  In  the 
granting  clause  will  not  so  control  ttie  otb» 
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ctatementa  and  recitals  as  to  render  tbe  deed 
void.  The  previous  statements  that  the  cor- 
rect separate  payments  and  the  correct  ag- 
gregate were  made  at  the  tax  sale,  and  that 
the  correct  separate  payments  for  the  dlffer- 
«nt  lots  for  sabeeqnent  taxes  were  made,  glT- 
Ing  the  amount  of  each,  would  of  themselves 
conclusively  show  that  the  real  consideration 
for  the  deed  was  $227.35.  The  expression, 
"two  hundred  thirteen  dollars  and  ninety-five 
cents  •  •  •  due  as  aforesaid,  •  •  • 
to  the  treasurer  paid  as  aforesaid,"  bears  up- 
on its  face  the  evidence  of  a  mistake  in  addi- 
tion, because  the  amounts  "due  as  aforesaid" 
and  "paid  as  aforesaid"  amount  to  more  than 
$213.95.  To  hold  that  the  mere  recital  of  the 
latter  sum  in  the  granting  clause  controls 
would  be  to  eliminate  the  correct  recital  of 
the  separate  payments  at  the  sale,  the  cor- 
rect recital  of  the  subsequent  [}a7m^ts,  and 
the  expressions,  "due  as  aforesaid"  and  "to 
the  treasurer  paid  as  aforesaid."  which  would 
be  much  less  Juatlflable  and  reasonable  than 
to  regard  the  recital  of  the  total  as  manifest- 
ly a  clerical  error.  "A  tax  deed,  like  any 
other  instrument,  is  to  be  construed  as  a 
whole;  and  if  any  uncertainty  in  one  part  Is 
made  certain  by  another  the  deed  as  a  whole 
Is  sufficient"  Downer  v.  Schmidt,  85  Kan. 
613,  page  B14, 117  Pac.  1013. 

While  a  deed  which  shows  on  Its  face  that 
the  purchaser  paid  into  the  county  treasury 
less  than  the  law  requires  is  void  (Douglass  v. 
Ixiwell,  60  Kan.  239,  66  Pac,  13;  Manker  v. 
Peck,  71  Kan.  865,  81  Pac.  171;  Wllks  v.  De 
Hart.  78  Kan.  217.  95  Pac.  836),  still  a  deed 
which  shows  that  It  was  actually  executed  for 
the  proper  and  lawful  consideration  Is  not 
■avoided  by  the  mere  understatement  thereof 
In  a  recital  found  In  the  granting  clause. 
Bowman  v.  Cockrlll,  6  Kan.  311;  Mack  v. 
Price,  33  Kan.  134,  10  Pac.  521;  Clarke  v. 
Tllden,  72  Kan.  574,  84  Pac.  139;  Kesaler 
V.  Polkosky,  81  Kan.  69.  105  Pac.  7. 

A  fair  and  reasonable  construction  of  all 
the  language  used  in  the  deed  leads  to  the 
conclusion  that  the  consideration  was  cor- 
rectly shown,  and  that  oolff  a  mistake  In  add- 
ing the  amounts  appears  in  the  recital  placed 
in  the  granting  clause,  and,  in  accordance 
with  the  doctrine  of  Downer  v.  Schmidt,  su- 
pra, the  deed,  having  been  of  record  more 
than  Ave  years,  should  be  upheld.  See,  also, 
eofCman  T.  Woodward,  119  Pac  712. 

The  Judgment  is  afBrmed.  All  the  Justices 
concanlng. 


STATE  ex  lel  KNITTLB,  Co.  Atty.,  v.  WlUii-t 
(Supreme  Court  of  Kansas.    Dec.  9,  1911.) 
JuDOUBNT  (I  17*>— Vauditt— Want  of  Ju- 

BISDICTION. 

An  injunction  against  a  person  out  of  the 
state,  not  served  with  summons  and  not  ap- 
pearing, and  not  ratifying  an  unauthorized  ap- 
pearance by  an  attorney  filing  a  demurrer  and  I 


subaequently  asking  to  withdraw  i^  and  not 
waiving  want  of  Jurisdiction,  is  void  for  want 
of  jurisdiction. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {|  25-83;  Dec.  Dig.  |  17.*] 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  State  of  Kansas,  on  relation 
of  Frank  T.  Knlttle,  County  Attorney,  against 
Nina  Will  and  others.  From  a  judgment  for 
plaintiff,  defendant  Will  appeals.  Reversed. 

Burcb  &  Utowich,  for  appellant  John  S. 
Dawson,  Atty.  Oen.,  Frank  T.  Knlttle  and 
H.  O.  Tobey,  for  appellee. 

PER  CURIAM.  The  judgment  of  Injunc- 
tion was  void  as  against  appellant  It  ap- 
pears without  contradiction  that  she  was  out 
of  the  state,  aud  was  not  served  with  sum- 
mons, and  also  that  she  did  not  enter  her 
appearance  In  the  action.  An  attorney  for 
another  defendant  filed  a  demurrer,  which 
purported  to  be  for  her ;  but  soon  afterwards, 
learning  of  the  mistake,  he  asked  leave  to 
withdraw  this  appearance  for  appellant  It 
is  shown,  beyond  dispute,  that  the  appear- 
ance was  unauthorized,  and  there  has  been 
no  ratldcatlon  of  the  action  of  the  attorney, 
nor  waiver  of  the  lack  of  Jurisdiction.  The 
Injunction  Judgment  against  her  was  there- 
fore void,  and  furnished  no  basis  for  the 
proceedings  against  her  in  this  case.  Rey- 
nolds V.  Fleming,  30  Kan.  106,  1  Pac.  61,  46 
Am.  Rep.  86,  and  cited  cases;  Green  v. 
Green,  42  Kan.  654,  22  Pac.  730,  16  Am.  St 
Rep.  510. 

The  Judgmfflit  of  the  district  court  Is  re- 
versed. 


ANDBRSON  et  al.  t.  MBTROPOUTAN  ST 
RT.  CO. 

(Supreme  Court  of  Kansas.   Dec.  9,  1911.) 

Attornbt  and  Clibnt  (I  189*)— Attorney's 
Lien. 

Laws  1905,  c.  68,  i  1  (Gen.  St  1909,  i 
435).  fdves  an  attorney  a  Hen  upon  money  due 
bis  client  in  the  bands  of  an  adversary  from 
notice  of  socb  lien.  Separate  suits  were 
brought  in  Missouri  and  in  Kansas  on  the  same 
cause  of  action  by  different  attorneys.  De- 
fendant's general  aolicltor  settled  the  Minoari 
suit,  without  knowing  of  the  other  suit  or  that 
pJaintilTs  attorneys  therein  had  given  notice  of 
lien  to  defeodant  s  attorney  in  Kaufias.  Held, 
that  piaiatiFs  attoroeys  in  the  Kansas  suit 
could  enforce  a  lien  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Qient  Dec.  Dig.  |  189.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

In  the  matter  of  certain  actions  against 
the  Metropolitan  Street  Railway  Company. 
From  a  judgment  adjudging  an  attorney's 
Hen  in  favor  of  T.  P.  Anderson  and  another, 
defendant  appeals.  Affirmed. 

O.  L.  Miller,  C.  A.  Miller,  and  Samuel 
Maher,  for  appellant.    T.  P.  Anderson  and 

E.  K.  Roblnett,  for  appellees. 
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PEB  CUBTAM.  The  agreed  statement  ot 
facta  upon  which  the  case  was  tried  compels 
an  affirmance  of  the  Judgment  It  appears 
that  the  action  In  the  district  court  was 
commenced  on  the  2l8t  day  of  Marc^,  1910, 
rjpon  the  same  cause  of  action  stated  In  the 
petition  filed  by  the  same  plaintiff  In  the 
circuit  court  of  Jackson  county.  Mo.;  that 
the  appellees,  who  were  the  attorneys  for 
the  plaintiff  in  the  Kansas  action,  procured 
service  of  summons  in  that  case  upon  the 
appellant  on  March  22,  1910;  and  that  writ- 
ten notice  of  their  lien  for  service  in  said 
action  as  attorneys  was  duly  served  upon 
the  appellant  on  March  21st,  by  delivery  of 
a  copy  thereof  to  the  regularly  employed, 
salaried  attorney  for  the  appellant  in  Wyan- 
dotte county.  On  March  23,  1910,  the  ap- 
pellant, through  its  general  solicitor  in  Mis- 
souri, who  had  no  notice  or  knowledge  of 
the  commfflicement  of  the  second  suit,  made 
a  full  settlement  of  the  claim  of  the  plain- 
tiff at  the  office  of  her  attorneys  In  Missouri, 
who  had  brought  the  first  action. 

Our  statute  gives  the  attorney  a  Hen  for 
his  services  upon  money  due  his  client  in  the 
hands  of  the  adverse  party,  in  any  matter, 
action,  or  proceeding  in  which  the  attorney 
was  employed,  from  the  time  of  giving  no- 
tice of  the  Hen  to  the  adverse  party.  Laws 
1905,  c.  68,  i  1;  Oen.  Stat.  1909,  t  435.  Un- 
der this  statute,  the  notice  which  the  ap- 
pellees served  upon  the  appellant  gave  them 
a  lien  upon  any  money  In  the  hands  of  the 
appellant  due  to  their  client  upon  any  settle- 
ment or  adjustment  of  the  cause  at  action 
which  was  the  basfa  of  the  Kansas  suit. 

The  Judgment  miut  be  affirmed. 


NEW  T.  SMITH. 
(Sopmne  Goort  of  Kansas.   Dee.  9.  1911.) 

(BifUahuM  hv  tkm  Court.} 

1.  EbBOTlCERT  <f  4*)— FOSH  OV  ACTIOn— IiA.W 
OB  GqUITT. 

An  action  to  recover  the  possession  of  a 
tract  of  land,  tiw  real  gravameD  of  which  Is 
to  set  aside  a  recorded  deed,  which  purports  to 
have  been  executed  by  the  plaintiff,  tor  the  rea- 
son that  such  deed  was  naudulently  obtained 
tv  the  grantee,  is  In  form  an  action  in  eject- 
ment, bnt,  In  snbstanea^  is  an  actloB  for  relief 
OB  the  ground  of  band. 

[Bd.  Note.r.-For  other  cases,  sea  lyeetmetttt 
Gent:  Dig.  f  4;  Dea  Dig. 

2.  SiJBcncKNT  (S  93*)— DviDBNOB— StrmoiBir- 

CT. 

The  evidence  requisite  to  sustain  sucb  ae- 
tloB  is  tlie  same  as  would  be  required  if  the 
facts  of  the  transaction  were  pleaded,  instead 
of  the  conclusion  authorized  by  the  statute  in 
actions  of  ejectment. 

[Ed.  Note.— For  other  cases,  see  SUectment, 
Dec  Dig.  I  93.*] 

3.  liDfiTATioif  OF  Actions  (|  87*)— LuirrA- 
noirs  APFUOABLK  —  Actions  ArracnNO 
BuL  PaoPBan. 

nw  limitation  of  time  within  which  such 
aetton  may  be  brought  is  2  years  after  the  dis- 


covery of  the  fraud,  as  provided  by  section  17 
of  the  Cede  of  Civil  Procedure  (Gen.  St.  1909, 
I  5610),  subject  to  being  tolled  as  In  other  cases, 
and  not  the  15  years  as  provided  In  section  15 
of  the  Code  (Gen.  St  194^,  |  6606). 

[Bd.  Not&— jPw  other  caae^  see  limitation 
^ActloM^  Gent  Dig.  H  im-186;  Dee.  Dir  1 

4.  Appbu,  ANn  IkBoa  (|  917*;)  — Bevikw- 
Pbesuuftions— -Ruuno  ON  Dbuubbeb. 

Where,  in  an  action  brought  by  several 
plalntifb,  whose  petition  alleged  several  grounds 
of  relief,  the  defendant  demurs  to  the  petition 
on  the  ground  of  misjoinder  of  causes  of  action 
and  other  grounds,  uie  district  court  sustoins 
the  demurrer  without  specifying  the  ground  -up- 
on whidi  it  to  sustained,  and.  where  an  appeal 
is  taken  to  the  Supreme  Court  from  such  or- 
der and  the  ruling  thereon  is  sustained  on  the 
ground  of  misjoinder  of  causes  of  action,  it 
will  be  presumed  that  the  district  court  decided 
the  demurrer  on  the  same  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror.  Gent  Dig.  ||  8700-8709;  Dee.  Dig.  t 
017,*] 

5.  JUDOMBHT    (8  18*)— iVAUnilT- PLBAniNO 

TO  Sustain  Jxtdqubnt. 

If  in  such  case,  after  snstaining  the  de- 
murrer and  without  other  pleading,  the  court 
enters  a  judgment  In  favor  of  the  doendant  that 
he  is  the  owner  and  entitled  to  the  possession 
of  the  property  in  question,  the  juagmeut  is 
based  on  no  allegation  of  fact  In  any  pleading 
in  the  case,  and  is  ^d.  It  Is  coram  non  Jo- 
dice. 

[Ed.  Note^For  otlier  caBss,  see  Judgment 
Gent  Dig.  H  84-87;  Dec.^^.  |  18.*] 

6.  lilHITATIOn  OF  AonoNB  (I  ISO*)  — Oox- 
HENCEMBNT  OF  ACTION— NkW  ACTZOM  AIT- 
KB  FaXLUBB  of  FoBMEB  ACTION. 

The  plaintiff,  having  commenced  such  ac- 
tion in  due  time,  fidled  uerein  "otherwise  than 
on  the  merits,"  and  was  entitled  to  one  year 
after  such  failure  within  which  to  bring  Lnew 

action. 

[Ed,  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  {$  663-560;  Dec.  Dig. 
I  130.'] 

7.  JunOlCBRT  a  719*)— OONOI.UBITBNB88  — 
MATTEB8  GonoLODED— Mattebs  in  laauB. 

Qlw  rule  which  determines  the  condoslve* 
ness  of  a  judgment  Is  that  it  is  conclusive  only 
so  far  as  it  determines  matters  put  In  Isane  or 
admitted  In  the  pleadings. 

[Ed.  Notar- For  other  easas,  ase  JntaneB^ 
Cent  Dig.  fi  1249,  1250;  De&  Dig.  |  ni);*] 

f  Adtfitionol  Bylktbu$      Bditorial  Btaff.) 

8.  Limitation  or  Actionb  (|  180*)— Cok- 
HBHcnniTT  or  Aonov— Nkw  Action  Arr- 
BB  Failubs  or  FOBidcB  AxmoH— HrpBOT  or 
Appeal. 

Under  Code  CTv.  Proc.  i  22  (Gen.  St  1909, 
I  5616),  authorizing  a  new  action  within  one 
year  after  a  former  acdon  has  failed  otherwise 
than  on  the  merits,  and  section  065  (Gen.  St. 
1009,  S  6160),  granting  an  appeal  from  an  In- 
terlocutory order  sustaining  a  demurrer,  a  par- 
ty has  one  year  after  determination  of  his  ap- 
peal within  whidi  to  bring  a  new  action  after 
failure  of  the  former  actioa  ot^wrwiBs  tiuin  on 
the  merits. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  K  553-666;  Dec  Dig.  { 
130.*1 

9.  OONVICtS   (I  6*>-ACTI0IIB  — PaBDON— BE- 

viTOB  or  AcnoR. 

Where  an  action  is  conunenced  1^  tb»  trus- 
tee of  the  estate  of  a  person  confined  in  a  peni- 
tentiary, revivor- of  the  action  in  her  name  on 
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ber  lestmtloB  to  dvU  rishta  tj  a  pardon  la 

not  aatborized  bj  law. 

[Ed.  Note.— For  other  caaes,  see  CSouvletl, 
Cent.  Dig.  S|  6.  10;  Dec  Dig.  {  6.«] 

Appeal  from  District  Court,  Greenwood 

Oonnty. 

Action  b7  Amelia  New  against  J.  A.  Smith. 
From  a  ^dgment  for  def«idant,  plaintiff  ap- 
peals. SeTeraed  and  remanded,  with  in- 
■trnctlona  to  crant  a  new  trial. 

Jobn  Stowell,  Crane  A  Woodbnm  Bros., 
Lew  E.  dogston.  and  Robt  H.  Clogston,  for 
anMeUant  T.  A.  Kramer  and  James  Shults. 
for  appellee. 

SMITH,  J.  It  Is  conceded  In  tills  action 
that  npon  the  death  of  her  hosband,  Joseph 
New,  In  1897,  Amelia  New  became  the  own- 
er of  all  the  land  In  controreray;  sbe  hav- 
ing owned  one  tract  prior  thereto.  On  the 
24tb  6aj  of  Jannaxy.  1898.  baring  been  found 
sollty  of  murder  in  the  second  degree  on  the 
cluu^  of  kllUng  husband,  she  was  sen- 
tenced to  the  penitentiary  for  the  term  of 
ber  natural  life.  Boon  after  ber  incarcera- 
tion on  the  sentence,  ber  brothtf,  elaiming 
to  be  her  heir,  brought  an  action  to  recover 
the  same  land.  It  was  held  that  the  sen- 
tence did  not  devolve  the  title  mion  ber  heir 
or  belra.  62  Kan.  Ml,  64  Pac.  70,  5S  L.  B. 
A.  141.  On  the  detwmination  of  tiiat  case, 
Robert  Clogston  was  aroointed  and  qualified 
as  trustee  of  the  estate  of  Mrs.  New,  and 
on  tiie  same  day  commenced  an  action.  Joints 
1y  with  Mrs.  New  and  the  firm  of  Stowell  & 
Nold,  to  set  aside  the  transfer,  and  for  the 
rents  of  the  land.  The  d^endant  demurred 
to  the  petition  on  the  ground  of  misjoinder 
of  causes  of  action  and  other  grounds.  The 
demurrer  was  sustained,  and  an  appeal  was 
taken  to  this  court  The  decision  of  the 
lower  court  was  affirmed  December  12,  1903. 
6S  Kan.  807»  74  Fac.  610.  Thla  action  was 
commenced  by  the  tnutee  February  6,  1904, 
and,  after  an  ammded  petition  had  been  filed 
therein,  the  court  below  sustained  a  demur- 
ror  thereto.  An  appeal  was  again  taken  to 
this  court  In  the  decision  It  was  held  that 
the  trustee  was  the  i^per  party  to  maintain 
the  action,  that  Mra.  New  was  wltiiont  ca- 
pacity to  sue,  but  that  ber  appearance  as  a 
party  should  be  treated  as  aurplnsage  and 
redundant.  The  Judgment  was  reversed.  78 
Kan.  174*  84  Pac.  lOSa  On  November  26» 
1907,  Gov.  Hoch  granted  a  full  pardon  to 
Mrs.  New,  reatorlng  her  to  her  Mil  dvil 
rights,  and  on  the  21st  day  of  January,  1908, 
the  district  court  made  an  order  reviving 
the  action  in  ber  name.  While  in  tbe  title  of 
the  action,  in  the  amended  petition,  the  name 
of  Clogston  SB  trustee  was  continued,  the 
petition  was  signed  only  by  attorneys  for 
MrSL  New  as  plaintiff. 

The  defansw  raised  by  the  answer  to  the 
amended  petition  were  (1)  that  the  attempted 


revivor  Is  null  and  Told;  (8)  goketal  denlti; 
(3)  that  the  petition  is  barred  by  the  two- 
year  statute  of  limitations ;  (4)  that  on  April 
2,  1901,  the  district  court,  after  sustaining  a 
demurrer  to  plaintiff's  petition  In  the  samtf 
action  which  was  decided  on  ainiral  to  this 
court.  In  68  Kan.  807,  74  Pac.  GXO,  rendered 
Judgment  tiiat  Uie  defoidant,  J.  A.  Smith, 
was  tbe  owner  and  «aUtied  to  the  possession 
of  the  land.  Tb»  amended  reply  upon  which 
the  case  waa  tried,  consisted  of  a  general  de- 
nial of  tbe  third  and  fourth  defOuses.  The 
Jury  was  Impanded,  and  both  startles  sub- 
mitted evidenofc  At  the  conclusion  of  tbe 
^aInUff*8  evidence  in  rebuttal,  tiie  defend- 
ant demunvd  to  an  the  evld»ce  given  by 
tiie  plaintiff  for  the  reasons  (1)  that  such  ev- 
idence does  not  show  tbe  plaintiff  is  entiUed 
to  a  verdict  or  Judgment  against  the  de- 
fendant. Smith ;  (2)  that  the  evidoice  shows 
that  the  defendant  is  entiUed  to  a  verdict 
mnd  Judgment  agalut  the  plaintiff  for  ooste ; 
®  that  the  evidence  of  plaintiff  shows  that 
any  Interest  sbe  ever  bad  In  tbe  land  bad 
beoi  conveyed  to  tbe  dtfendant,  and,  in  anb- 
stance^  that  there  la  no  evidence  to  show  that 
such  conveyance  Is  not  valid  and  binding  on 
the  plaintiff,  but,  on  the  other  hand,  shows 
defendant  Is  the  owner  and  In  possession  and 
mtltled  to  said  real  estate.  The  demurrer 
was  sustained  and  Judgment  rendered  for 
defoidant.  Ptalntifl  ai^ieala. 

It  is  evident  that  the  bringing  of  an  ac- 
tion by  tiie  plaintiff'B  brother  is  to  be  en- 
tirely disregarded  In  the  decision  of  this 
case.  Neither  abe  nor  the  trustee  of  her  es- 
tate waa  a  party  thereto.  It  Is  conceded 
that  the  plaintiff  waa  disqualified  to  bring 
an  action  while  she  was  in  the  penitentiary 
under  soitence  for  a  felony,  and  that  no  ac- 
tion tot  the  recovery  of  the  land  could  legal- 
ly be  broi^t  until  a  truatee  of  ber  estate 
waa  appointed  and  qiulified.  Until  such 
time  the  running  of  the  statute  of  limitations 
was  tolled  notwithstanding  any  knowledge 
the  plaintiff  or  Clogston,  who  became  tbe 
tirostee,  may  have  had  of  any  fraud  in  tbe 
procuring  of  the  deed  to  the  land  from  her. 

[4]  On  the  very  day  of  bis  ai^lntment  the 
trustee  commenced  an  action  to  recover  the 
land,  and  tbe  plaintiff  and  othus  Joined  with 
him  as  plalntilb  In  tbe  petition  filed  and 
other  relief  than  the  recovery  of  the  land 
wu  prayed  for  therein.  A  dMnurrer  to  the 
petition,  on  the  ground  that  there  was  a  mle- 
Jolnder  of  causes  of  action  and  other 
grounda,  ms  filed  and  sustained  by  the 
court  below,  and  ttia  plaintiffs  bifonght  the 
action  to  thla  court  for  review.  This  court 
sustained  the  ruling  upon  the  ground  of  mis- 
Joinder.  The  record  does  not  disclose  upon 
what  ground  tbe  district  court  baaed  ita  rul- 
ing. It  Is  therefore  to  be  presumed  that  It 
was  on  the  same  ground  upon  which  the  de- 
cision waa  affirmed.  Holderman  v.  Hood,  78 
Kan.  46,  06  Pac.  71 ;  Routh  v.  Brd.  of  Co. 
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Com*n  of  Oonnty  of  Finney,  M  Kan.  2S,  118 
Pac  307. 

[6]  Am  we  ahall  latw  tbe  jodgmoit, 
purporting  to  be  for  tbe  defendant  awarding 
talm  tbe  title  and  rigbt  of  poaac— ion  of  tlie 
land,  was  void.  The  plalnUff  failed,  tliai,  to 
maintain  tbe  action  in  tbe  district  eonrt  on 
an  order  auttainlng  a  demnrreq  on  flie 
ground  that  tbe  causes  of  action  sit  fortb 
In  tbe  petition  were  improperly  Joined.  Sndi 
failure  is  wltbln  tbe  meaning  of  **otbanrlBe 
tban  upon  tbe  merlte"  as  used  in  Code  GIt. 
Proa  g  22  (Oen.  St  1900,  |  6610).  Tbe 
trustee  commenced  tbat  artion  witbln  due 
time,  and  failed  tberein  "otbwwlee  tban  up- 
on tbe  merits."  By  tbe  proTislcms  of  section 
22  of  tbe  Code,  be  bad  one  year  aftw  audi 
failure  to  commence  a  new  actltm. 

[I]  It  is  oontemded  tbat  since  plalnUfb 
stood  npon  tbeir  petition  tor  tbe  purpose  of 
appealing  tbe  Judgment  of  tin  ooort  tbere- 
upon  rendered,  althougb  so  far  as  tC 
purports  to  finally  determine  tlie  merits  ot 
tbe  case,  most  at  least  be  r^rded  as  a  ral- 
Id  dismissal  of  tbe  action,  and  tlie  actios  of 
tbe  tmstee  tben,  at  least,  "fftUed  otberwlse 
tban  npm  tbe  naerits,"  tbat  be  bad  only  one 
year  tbereafter  to  commence  a  new  actton, 
and  not  one  year  after  tbe  Supreme  Court 
affirmed  tbe  ruling.  It  Is  true  tbat,  wben  a 
final  judgment  is  appealed  from,  tbe  Jndg* 
ment  Is  only  suspended  during  tbe  appeal, 
and,  wboi  affirmed,  becomes  eflMtWe  from 
tbe  time  It  would  bave  been  effective,  bad  tbe 
appeal  not  been  taken,  for  the  purpose  of 
maintaining  liois,  and  perliaps  generally, 
Tbe  sustaining  of  tbe  deoanrrer  and  tbe  dis- 
missal of  tbe  action  are  not  judgments,  but 
are  interlocutory  orders  (Code  CIt.  Froc  H 
662,  665  [Oen.  St  1909,  U  6168;  6100]), 
from  which  an  appeal  Is  expressly  granted. 
Tbe  aM>ellee'8  contention  wonid  compd  a 
party  who  deans  himself  prejudiced  by  sudi 
an  order  to  fOr^  his  right  of  appeal,  as 
frequraitly,  perhaps  goierally,  be  cannot  get 
a  bearing  thereon  In  tbe  Soineme  Court 
and  commence  a  new  action  wltbln  one  year. 
To  commence  a  new  action  in  tbe  same 
court  without  an  appeal  Is  virtually  to  sub- 
mit to  what  be  regards  as  an  111^1  order. 
Tbls  Is  not  the  Intent  of  tbe  Code.  Omstm- 
ing  sections  22  and  66S  of  tbe  Cbde  ttwether, 
we  bold  tliat  the  trustee  bad  one  year  from 
the  filing  ot  the  decision  in  tbe  Supreme 
Court  within  which  to  commence  a  new  ac- 
tion. 

[1,3]  He  commenced  this  action  witldn 
two  months  ntter  the  final  decision  in  that 
case,  and  it  is  still  properly  pending.  Much 
space  in  the  briefs  is  devoted  to  tbe  discus- 
^OD  of  tbe  question  whether  tbe  15-year 
statute  at  llmltatltHis  prescribed  In  actions 
of  ejectmdnt  or  tbe  2-year  statute  for  relief 
on  tbe  ground  of  fraud  is  ai^Ucable  to  tbls 
case.  In  tlie  view  we  take  of  tbe  case  It  Is 
not  material,  as  we  thick  even  tbe  2-year 
limitation  had  not  expired.  Tbe  actlm  In 
form  Is  ejectment,  but*  as  was  shown  by 


the  undisputed  evUenoe^  to  obtain  tbe  relief 
sought  for,  the  jdaintlff  must  show  tbat  a 
deed  of  record  from  herself  to  one  Sdmltz 
was  fraudulently  obtained  trtm  lier.  Look- 
ing bey<md  the  mere  form  nt  tbe  actiim  to 
tbe  real  Issue  therebi,  we  bold  that  tbe  ac- 
tiim Is  an  action  tor  niiat  on  the  ground  of 
traad,  and  that  tbe  2-year  limitation  api^iM. 

[|]  Anotlier  contention  of  tbe  def»idant  la 
that  the  revivor,  which  wu  liad  In  this  ao 
tlon  by  which  Mrs.  New  vras  made  a  party 
to  tbe  action  In  lieu  of  her  trustee,  was  not 
authorized  law.  In  tbla  vra  think  the 
defaidant  is  correct  The  aetifm  of  tbe 
trustee  did  not  abate  by  tbe  restoration  of 
the  plaintiff  to  foil  rights  of  citizenship  ef- 
fected  by  her  pardon.  Howe  there  oonid 
be  no  revivor  thereof. 

Tbe  action  was  commoiced  the  txm- 
tee  for  her  benefit,  and  with  the  consult 
of  tbe  trustee,  uptm  her  pardon,  she  oonld 
have  .been  substitnted  In  bis  stead  as  plain- 
tiff,  and  we  know  of  no  reason  why  be,  with 
ber  oonsoit  oonld  not  have  proceeded  there* 
In  as  plaintiff  to  final  Judgment  Mo  ime 
else,  certainly  not  the  dtfendant,  bad  any 
Interest  In  the  matter.  She  waa.  In  tect, 
substituted  as  idaintlff  in  lien  of  the  tms* 
te^  and  this  was  i^roper.  The  form  is  Im- 
matralaL  For  decisions  dealing  with  dif- 
ferent facte,  bnt  lnv<^vlng  the  same  princi- 
ples of  law,  see  Sliattuck  v.  Wolf,  72  Kan. 
806,  83  Fac.  1008:  Mo.  Pac.  By.  Go.  v.'Mof- 
fBtt  60  Kan.  118,  65  Pac.  83T,  72  Am.  St 
Bep.  848. 

[|]  Again,  It  la  contmded  the  defendant 
Oat  upon  tbe  sustaining  of  the  demurrer 
to  the  petition  In  the  first  action  oHnmenced 
by  the  tmstee  and  othov,  a  Jndgmoit  was 
rendered  that  tbe  defendant  was  tbe  owner 
and  entltied  to  the  possession  of  the  land 
In  question,  and  that  tbe  Supreme  Court 
affirmed  tbat  Judgmuit  which  became  and 
Is  res  adjudicate  as  to  the  Issues  hereto  In- 
volved. If  tbe  district  court  rendered  such 
Judgment  which  seems  Improbable^  It  mu 
based  upon  no  Issue  of  fact  or  of  law  which 
was  submitted  fOr  determination.  The  trus- 
tee in  his  petltl<m  had  asserted  bis  owner- 
Bhlp  and  right  to  the  possession  of  tbe  land 
for  the  plaintiff,  and  tbe  d^endant  bad 
neither  asserted  any  right  thereto  In  himself 
nor  denied  tbe  allegation  of  tbe  trustee.  If 
the  Judgment  was  rendered,  it  was  not  res 
adjudicate,  but  was  void.  It  vraa  coram  non 
Judlce. 

But  it  Is  urged,  the  Ju^ment  was  af- 
firmed IB  tbe  Supreme  Court  This  court 
as  Uie  opinion  shows,  considered  imly  tbe 
questions  raised  by  the  demurrer.  It  it  can 
be  said  from  the  language  used  In  tbe  deci- 
sion tbat  tbe  Snprene  Court  affirmed  tlie 
Judgmoit  as  a  whole,  indnding  the  adjndi- 
catbm  ot  tbe  ownoshlp  and  right  of  pos- 
session of  the  land,  this  would  give  no  va- 
nity to  tbe  virid  Judgment  Tbe  so-called 
judgment  vras  a  nullity.  The  Supreme  Court 
cannot  make  sometliing  out  of  notlilng.  In 
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Oille  V.  BmmonB,  68  Kan.  118,  48  Pac  689, 
82  Am.  St  Bep.  6p».  It  Is  said:  "A  Judg- 
ment entirely  outside  tba  Issaes  In  tbe  ease 
and  upon  a  matter  not  submitted  to  the 
court  for  Its  determination  Is  a  nalllty; 
and  may  be  racated  and  set  aside  at  any 
time  upon  motion  of  tbe  defoidant.  A  pro- 
ceedlnff  In  error  in  wblcb  there  was 'an  af- 
flrmance  does  not  ralldate  the  Told  Judg- 
ment, nor  prevent  the  trial  court  from  sub- 
sequently vacating  tbe  same."  See,  also, 
Monday  v.  Vail,  34  N.  J.  Law,  418;  St  Law- 
rence Boom  &  iSfg,  Go.  T.  H(dt  01  W.  Ya. 
852.  41  8.  SL  861;  Reynolds  t.  Stockton,  140 
n.  S.  264^  11  Sup.  Ot  773,  36  li.  Ed.  464. 

Tbe  only  proper  proceeding  np<m  the  sus- 
taining of  tbe  demurrer  was  to  allow,  on 
request  the  filing  of  an  amended  petition; 
or.  If  tbe  plaintiff  elected  to  stand  upon  his 
pleading,  to  dismiss  the  action.  It  Is  eTt> 
dent  teom  a  reading  of  the  decision,  render- 
ed on  the  review  of  tbe  case  In  tbls  court 
(68  Kan.  807,  74  Pac  610),  that  tbe  attention 
of  the  Snpi-eme  Court  was  not  called  to  the 
existence  of  a  Judgmmt  In  favor  of  the  de- 
fendant on  tbe  merits.  Xt  is  apparoit  that 
the  plaintiff  In  the  action,  both  In  the  dls- 
trict  court  and  In  this  court,  failed  "other- 
wise than  upon  tbe  merits,**  and  he  had  one 
year  from  tbe  affirmation  to  commence  a 
new  action.  The  defendant  as  shown  by 
the  evidence,  claims  title  to  the  land  through 
a  deed  tlwreto  teom  the  plaintiff  to  one  It  C 
Scbulti  and  a  quitclaim  deed  from  B.  O. 
Schults  and  her  husband  to  the  defendant 
Hence  there  need  be  no  further  considera- 
tion of  tbe  cliain  of  title. 

On  the  trial  the  plaintiff  offered  evidence 
of  title  in  herself  down  to  tbe  time  when 
the  defendant  showed  record  evidence  of  a 
quitclaim  deed  from  the  plaintiff  to  B.  O. 
Schulti.  Tbe  authorities  are  numerous,  and. 
It  Is  bdleved.  nnoonfllcting  that.  If  Schnlts 
acquired  no  valid  title  to  the  land  from  the 
plaintiff^  tbe  defendant  could  under  the  cir- 
cumstances here  presented  acquire  no  valid 
title  through  a  qnitclatm  deed  from  Schults. 
In  otlier  words,  a  qnltclaim  deed  ctmv^s 
only  such  title  as  the  grantor  has  and  the 
grantee  takes  subject  to  all  outstanding  eq- 
uities, liens,  and  titles  If  such  there  be  pro- 
vided their  existence  could  have  been  dis- 
covered by  diligent  Inquiry.  The  burden 
rested  upon  tbe  plaintiff  to  show  the  invalid- ! 
Ity  of  her  deed  to  Schnlts,  or  rather,  so  fftr 
as  the  mllng  on  tbe  demurrer  is  concwned, 
to  produce  some  evidence  tending  to  show 
that  the  deed  was  Invalid.  If  she  had  pro- 
duced such  evldmce^  the  demurrer  should 
have  been  overruled.  On  the  demurrer  to 
the  plaintlfrs  evidence  in  rdmttal,  it  was 
wltiiltt  tbe  iwovlnce  of  the  court  to  deter- 
mine neither  the  credibility  of  the  witnesses 
nor  tbe  w^ht  of  the  evidence.  If  there  was 
any  evidence  tending  to  impeach  the  valid- 
ity of  the  deed.   The  credibility  of  the  wit- 


nesses and  the  weight  to  be  given  to  their 
evidence  are  questions  for  tbe  Jury  to  de- 
termine, and,  until  their  verdict  1b  rendered, 
are  not  for  the  consideration  ot  the  court 

The  evldrace  allowed  that  James  Schultz 
was  at  the  time  the  deed  vras  executed  by 
her  the  attorney  for  Mrs.  New,  and  obtained 
the  deed  from  her  to  his  wife  as  grantee. 
By  the  well-recognlzed  rule  of  law  he  was 
bound  to  exercise  the  highest  degree  of  fidel- 
ity In  dealing  with  ber.  There  Is,  however, 
abundant  evidence,  if  true,  to  indicate  that 
the  deed  was  without  consideration,  and 
was  fraudulently  obtained.  The  demurrer 
should  -therefore  have  been  overruled. 

Tbe  Judgment  is  reversed,  and  tbe  case  Is 
remanded,  with  Instructiona  to  grant  a  new 
trial.   All  the  Justices  concurring. 


STATD  ex  nl.  GOPLEN  et  nx.  v.  BUPEBIOR 
OOURT,  SPOKANE  COUNTY,  et  al. 

(Supreme  Court  of  Washington.    Dee.  16, 
1911.) 

GSBTIORABI  d  6*)— GBOUKDS— RBUBDT  BT  AF- 
PKAZ.. 

Certiorari  does  not  He  to  review  orders 
reviewable  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  £Hg.  ||  6,  6;  Dec.  Dtg.  {  S.*] 

Department  2.  Certiorari  by  the  State  of 
Washmgton,  on  the  relation  of  W.  A.  Coplen 
and  wife,  against  the  Superior  Court  for 
Spokane  County  and  J.  Stanley  Webster, 
Judge  thereof,  to  review  orders  of  the  Su- 
perior Court  in  a  pending  case.  Denied. 

Cannon,  Ferris  &  Swan,  and  John  B. 
White,  for  plaintiff.  Fred  H.  Witt  tor  re- 
spondents. 

PGR  CURIAM.  The  relators  have  applied 
for  a  writ  of  certiorari  to  the  superior  court 
of  Spokane  county,  asking  us  to  review  cer- 
tain orders  made  by  tbe  superior  court  in 
a  case  then  pending  before  it  wherein  H. 
R.  Von  Dreathen  is  plaintiff  anid  W.  A.  Cop- 
len and  wife  are  defendants.  From  an  In- 
spection of  the  application  and  the  recot^ 
before  us,  we  are  of  tbe  opinion  that  all  the 
questions  sought  to  be  determined  upon  thlff 
hearing  may  properly  be  raised  upon  ap- 
peal. 

Therefore,  following  tbe  established  prac- 
tice of  this  court  in  mch  cases,  tbe  writ  Is 
denied. 


SOABfHON  V.  BOAHUON. 

(Supreme  Court  of  Washington.  Dec.  9,  1911.) 
1.  Appeal  and  E^bob  (|  900*)  —  Review— 

PBESUHPTIOnS. 

On  appeal  parties  are  presumed  to  have 
made  all  the  showing  at  their  cCHnmand  in  the 
trial  court. 

[Ed.  Note. — B\>r  other  cases,  see  Appeal  and 
Bkror,  Dec.  Dig.  g  900.*] 
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2.  DzTOBos  a  246*)— DBOBn— Bsnra&i.  xo 

Vaoatb— EomcT. 

An  ord«r  dei^inc  a  motion  to  Ticate  a  dl- 
Toros  decree  so  ur  as  It  appllea  to  property 
riffhti  is  eqaivalent  to  a  decree  on  the  menu. 

[Ed.  Note.— £\ir  ^wr  caica,  Me  IMvoioe, 
Dec  Die.  S  246.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Kittitas  Oonn^;   Ralph  Kauffmas, 

Judge. 

Action  bj  Martha  Alice  Scammon  against 
Rlcbard  Scammon.  From  an  order  refus- 
ing to  vacate  a  decree  so  far  as  It  applies 
to  property  rights,  plaintiff  appeals.  Af- 
firmed. 

Austin  Mires,  John  Van  Zante,  and  A.  H. 
Tanner,  for  appelant.    BL  K.  Brown,  for 

respondent 

CHADWICK,  J.  [1,  t]  This  Is  an  appeal 
from  an  order  denying  a  motl^m  to  vacate 
a  Judgment  and  decree  of  divorce  In  so  far 
as  it  applies  to  property  rights.  It  api>ear8 
that  plalntUt  instituted  a  suit,  and  the  tes- 
timony to  sustain  her  alleged  grounds  of 
divorce  was  heard  hy  the  court,  and  that 
thereafter  defraidant  waa  brought  in  to  make 
disclosure  of  the  common  property.  Plain- 
tiff says  that  she  had  expected  to  be  present 
at  this  hearing,  and  had  furnished  her  at- 
torney a  list  of  Trttnesses  who,  had  they 
been  subpcenaed,  would  have  given  evidence 
to  sustain  ber  allegations  that  the  communi- 
ty was  possessed  of  a  money-making  busi- 
ness and  of  property  aggregating  In  value 
fl8,000  or  more.  The  defendant  appeared 
and  was  examined  by  counsel  for  the  re- 
spective parties,  but  neither  plaintiff  nor  her 
witnesses  were  present  Her  attorney  bad 
infwmed  her  wire  that  her  presence 
would  not  be  necessary.  The  court  decreed 
a  divorce,  gave  the  community  property  sub- 
ject to  debts  to  defendant  and  charged  him 
with  the  payment  of  suit  money,  and  an 
allowance  of  alimony  of  $2S  per  month.  Aft- 
er several  months  plaintiff  filed  ber  motion,' 
supported,  by  sworn  petition,  in  which  she 
sets  up  several  statutory  grounds  for  the 
vacation  of  decrees  and  Judgments;  the  gist 
of  her  petition  being  that  she  bad,  by  rea- 
son of  the  oversight,  neglect,  or  design  of 
her  tben  attorneys,  been  deprived  of  making 
a  showing  that  would  have  sustained  tbe 
allegations  oif  ber  complaint  with  reference 
to  the  character  and  extent  of  the  property. 
This  petition  came  on  for  hearing,  both  par- 
ties appearing  and  being  represented  by 
presttit  connaeL  The  plaintiff  and  several 
-witnesses,  some  of  wbom  she  says  she  had 
expected  to  testify  In  hw  behalf  on  the 
former  hearing,  were  called  and  gave  evi- 
dence. Defendant  was  a  witness  in  bis  own 
behalf.  The  issue  as  to  the  property  was 
fairly  tried  out  and  in  the  Judgment  of  the 
trial  Jndge,  in  which  Judgment  we  concur, 
plaintiff  failed  utterly  to  substantiate  ber 


assertions  that  the  community  had  been  pos- 
sessed of  property  of  any  oonsidamble  value 
over  existing  indebtedness.  Whatever  Irreg- 
ularltlea  may  have  occurred  in  the  former 
proceeding  which  might  have  tended  to  the 
prevention  of  a  fair  trial,  It  la  clear  to  ns 
that  they  wwo  all  cored  by  the  mbeeqnent 
proceedings  and  the  bearlnv  ^on  the  peti- 
tion to  vacate.  Nor  do  we  find  merit  In  tbe 
contention  that  the  evidfloce  la  imiufflclait  ta 
warrant  the  present  order  of  the  court 
The  court  was  v^en  and  both  partlee  mi^ 
have  made,  and  we  must  preaume  tbej  ^ 
make,  all  the  showing  at  their  command 
An  order  denying  the  motion  to  vacate  as 
made  in  this  case  la  equivalmt  to  a  decree 
on  the  merits,  and,  being  sustained  by  ths 
weight  of  evidence,  most  be  afilrmed. 
Judgment  affirmed. 

DUNBAR,  G.  J.,  and  MOBBISp  CBOW, 
and  ELLIS,  JJ^  concur. 


STATE  V.  JONEia 

(Soi^eme  Ooort  of  WaBhington.    Dee.  15^ 
1011.) 

1.  tNToxioATiNa   LiiQnoBS  (I  156*)  — Local 
OpnoK  Law— Guts  iw  Pbohibitiok  Tei- 

BITOBT. 

Local  Option  Iaw  (Iaws  1900,  e.  81)  H 
Bi  12,  making  It  unlawfnl  to  sell,  give  away,  or 
ia  anv  manner  dispose  of  intoxicating  liqaor  in 
'prohibition  territory,  except  gifts  to  goau 
within  T»rivats  dwellings  or  spartments,  ptolubit 
any  gift  of  liQuor  within  dry  territory  wiihoot 
reference  to  the  purpose  of  evading  the  law,  ex- 
cept gifts  to  guests  wlUdn  private  dweUings  of 
apartments. 

[Eld.  Note^Por  other  cases,  see  Intoxieatfiig 
Uaoors,  Cent  Dig.  1 165;  Dee.  Dig.  f  Ui6.«l 

2.  STATtTTES  (IS  107,  114*)  — TiTLB  — Sum- 
CIBNOT. 

The  local  optim  law  (Laws  1909,  c.  Slk 
entitled,  "An  act  to  provide  for  the  submismn 
to  the  qualified  electors  of  the  question  wbetbff 
the  sale  of  intoxicating  Ikuors  shall  be  licenied 
or  prohibited,  providing  for  the  enforcement  at 
the  result  of  the  elections  *  *  *  defininc  of* 
fenses  •  •  •  and  proridhig  poialtles  tEere- 
for,"  contains  bat  one  snbjeet  within  GMst.  ait 
2j  8  19.  and  the  provisions  of  the  act  penaliiiv  ' 
gifta  of  intoxicating  liquors  within  dry  urri- 
tory,  except  within  private  dwellings  or  tput- 
ments,  are  germane  and  within  the  titl&  I 

[Eld.  Note.— B^r  other  cases,  see  Sutatoi, 
Dec  Dig.  H  107,  114.*J 

Department  2.  Appeal  from  Snperlor  ' 
Court,  Whatcom  County;  John  A.  Kdloc.  j 
Judge.  I 

W.  O.  Jones  was  charged  with  violstliii 
the  local  option  law;  and,  from  a  Judgment 
sustaining  q  demurrer  to  the  lnformaU(% 
the  State  appeals.  Reversed. 

Frank  W.  Blxby  and  Boward  C  Thomp- 
son, for  the  Stat&  Waters  &  Downer  ud 
Ghaa.  A.  Bather,  for  respondeat 

MORRIS,  J.  Appeal  by  the  state  from  u 
order  sustaining  a  demurrer  to  an  Infonu- 
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Uon  charging  a  vlolatlca  of  wbat  is  com- 
monly known  as  tbe  local  option  law  of  190^ 
(Laws  1909,  c.  81).  The  charging  part  of 
the  Information  material  to  the  iwint  anb- 
mltted  Is:  "The  said  W.  0.  Jones  at  Fern- 
dale,  Whatcom  county,  Washington,  cm  or 
abont  January  26,  1911,  did  wlllfiilly  and 
unlawfully  glTe  away  to  an  adult  person 
intoxicating  liquor  on  the  public  streets  of 
Femdale,  Washiugton,  the  said  giving  away 
being  within  a  unit  in  which  the  giving 
away  of  Intoxicating  lienor  was  prohibited 
and  unlawful."  To  this  information  a  de- 
murrer was  snstalned,  which  la  supported 
by  respondent  upon  two  gronnds:  (1)  The 
L^lslature  did  not  intend  to  prohibit  any 
gifts  in  a  dry  unit  other  than  such  gifts  aa 
are  made  for  the  obvious  purpose  of  evading 
the  provision  against  sales.  (2)  If  the  Legis- 
lature did  attempt  to  prohibit  all  gifts  ex- 
cept within  the  giver's  private  house  or 
apartments,  that  portion  of  the  act  is  un- 
constitutional, as  contrary  to  article  2,  |  19, 
of  the  Constitution:  "No  bill  shall  embrace 
more  than  one  subject  and  that  shall  be 
«xpressed  in  the  title." 

[1]  Upon  the  first  contention  tbe  language 
of  the  act  is  so  plain  as  to  ttardly  call  for 
any  construction.  Section  9  of  tbe  act  pro- 
vides in  part:  "  •  •  •  It  shall  not  be 
lawful  to  sell,  give  away,  or  in  any  manner 
dispose  of  intoxicating  liquor  in  any  quantity 
whatsoever,  within  the  limits  of  tbe  unit 
In  wtiich  the  election  was  held  (and  the  elec- 
tors voted  against  license) :  Provided,  that 
tbe  words  'give  away'  shall  not  be  constru- 
ed to  prohibit  the  giving  of  Intoxicating 
liquor  to  guests  by  a  person  In  his  private 
dwelling  or  private  apartments,  unless  snch 
dwelling  or  private  apartments  shall  become 
a  place  of  public  resort  •  •  • "  Section 
12  reads  as  follows:  "The  giving  away,  de- 
livering or  handling  of  any  Intoxicating  liq- 
uor by  any  storekeeper  at  any  place  of  busi- 
ness, or  the  taking  or  sollcltlug  of  orders, 
or  the  making  of  agreements  for  tbe  sale  or 
delivery,  or  for  the  giving  away,  of  any  in- 
toxicating liquor  within  the  limits  of  a  unit 
which  shall  bave  voted  against  licensing  the 
sale  of  intoxicating  liquors  therein,  or  any 
other  device  to  evade  the  provisions  hereof, 
shall  be  deemed  an  unlawful  sale  of  Intoxi- 
cating liquor,  and  any  person  guilty  thereof 
shall  be  punlsbed  as  provided  in  tbe  preced- 
ing chapter."  If  section  12  stood  alone,  it 
might  be  subject  to  the  construction  con- 
tended for  by  respondent—that  tbe  gift 
sought  to  be  prohibited  was  one  made  for 
tbe  obvious  pnipose  of  evading  tbe  provi- 
sion against  sales,  and  was  manifestly  In- 
tended  to  cover  any  device  resorted  to  f(Mr 
the  purpose  of  evading  the  provision  prohib- 
iting sales  within  dry  units.  Section  9, 
however,  answers  auch  contention.  While 
section  12  covers  a  gift  made  for  the  pur- 
pose of  evading  the  restriction  against  sales, 
•ectlon  9  can  have  no  meaning,  unless,  aa 
U9P.-SS 


plainly  expressed  within  its  terms,  it  was 
there  Intended  to  write  a  prohibition  against 
all  gifts  irrespective  of  their  purpose,  or 
by  whom  made,  excepting,  within  the  lan- 
guage of  tbe  proviso,  gifts  made  to  guests 
within  private  dwellings  or  apartments.  The 
whole  scheme  of  disposing  of  intoxicating 
liquor  contrary  to  the  evident  intention  of 
tbe  law  is  covered  in  these  two  sections, 
and  the  only  lawful  disposition  of  liquor 
within  a  dry  unit  is  the  gift  to  a  guest  with- 
in one's  private  home.  As  was  anld  in  Peo- 
ple V.  Myers,  161  Mich.  40,  125  N.  W.  701: 
"The  local  option  law  was  Intended,  not  only 
to  wipe  the  business  out  of  existence  in 
the  county,  but  to  prevent  the  inhabitants 
of  tbe  county  from  obtaining  liquor  within 
tbe  county.  For  the  latter  purpose  the  act 
prohibits  any  person  from  giving  away  In- 
toxicating liquor,  and  thereby  beads  oCT  the 
numerous  subterfuges  which  would  Interfere 
with  tbe  «iforcement  of  the  law."  If  re- 
spondent's contention  be  given  effect,  any 
person  within  a  dry  unit  could  load  a  dray 
with  liquor,  and  stand  an  the  street  comer 
and  give  to  all  who  would  receive,  Intend- 
ing thereby  an  act  of  hospitality  or  good 
fellowship,  as  he  contends  the  act  cbarged 
was,  or  as  an  expression  of  sympathy  with 
tbe  dry  throats  of  those  who  were  wont  to 
indulge  in  the  use  of  liquor  whenever  op- 
portunity afforded.  All  he  need  do  to  ob- 
tain the  law's  protection  would  be  to  refuse 
recompfflise  either  directly  or  indirectly,  ex- 
cept the  gratitude  of  those  to  whose  appe- 
tite be  had  administered.  Such  a  construc- 
tion would  make  the  law  a  farce,  and  dry 
units  an  abomination.  It  hardly  needs  argu- 
ment to  convince  that  snch  was  not  the 
intention  of  the  Legislature  in  passing  an 
act  giving  to  the  people  of  each  unit  the 
right  to  restrict,  not  only  the  sale,  bot  the 
URe  of,  intoxicating  liquor,  except  within  the 
privacy  of  tbe  home.  We  therefore  hold 
that  any  gift  of  intoxicating  liquor  within 
any  dry  unit  is  a  violation  of  law,  except 
it  come  within  the  only  exception  made  in 
the  act — a  gift  to  guests  within  a  private 
dwelling  or  apartment  A  similar  holding 
under  like  statutes  may  be  found  in  State  v. 
Danforth,  62  Vt.  188.  19  Atl.  229;  People  v. 
Myers,  supra;  People  v.  McCall,  161  Mich. 
674,  126  N.  W.  1052;  People  v.  Bedell,  162 
Mich.  230.  127  N.  W.  33. 

[2]  Neither  can  we  subscribe  to  respond- 
ent's second  contention  that  if  It  was  the 
Intent  of  the  Legislature  to  prohibit  gifts 
of  liquor  in  dry  units,  except  within  i)rlvate 
dwellings  or  apartments,  the  expression  of 
Bucb  Intent  is  unconstitutional,  as  not  with- 
in the  title  of  tbe  act  The  title  to  the  nn  is: 
"An  act  to  provide  for  the  submission  to 
the  qualified  electors  of  the  question  wheth- 
er the  sale  of  intoxicating  llqiiors  Bhall  be 
licensed  or  prohibited,  providing  for  the  en- 
fwcement  of  tbe  result  of  the  elections  here- 
under, deflning  offmseB  hereunder  and  pro- 
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Tiding  penalties  therefor."  In  determining 
the  subject  of  a  criminal  Btatnte  within  tlie 
meaning  of  the  conBtltatlonal  proTiaion,  it 
can  generally  beat  be  perctived  by  ascertain- 
ing the  evil  the  law  aedcs  to  remedy  and 
the  act  It  seeks  to  penalisb  It  Is  apparent 
from  the  wording  of  the  title  that  the  Legis- 
lature ifl  making  proTlslon  tor  determining 
the  manner  In  which  the  will  of  the  people 
as  to  the  sale  of  liquors  shall  be  ascertained 
and  detwmlned,  and,  whoi  so  detemdned, 
how  that  will  shall  bia  enforced,  and  Uie  re- 
sults of  the  election  preserved.  The  act  con- 
tains but  one  subject— the  regulation  of  the 
liquor  qoestlon  by  the  qoftllfied  electors.  In 
effecting  its  pnrpose  the  act  contains  many 
provisions,  but,  ao  long  as  these  provisions 
or  any  of  them  are  gomane  to  the  general 
subject  of  the  act  and  ars  consistent  with 
the  regulation  which  Is  made  the  subject  of 
the  act,  they  are  within  its  title,  althout^ 
no  specific  reference  be  there  made  to  them. 
It  is  Just  as  ma<^  within  the  power  and 
intent  of  the  legislature  in  spedflcally  "pro- 
viding for  tiie  enforcement  of  the  result  of 
the  elections  hereunder  as  it  has  in  this 
titt«"  to  say  that  gifts  as  wtil  as  sales  shall 
be  penalized.  The  word  "sale"  in  the  title 
is  not  determinative  of  the  only  act  penal- 
ized. Its*  limitation  is  found  in  the  sub- 
mission to  the  peoide  "of  the  question  wh^h- 
er  the  sale  of  intoxicating  liquors  shall  be 
licensed  or  prohibited."  If  the  verdict  shaU 
be  for  prohibition,  then  the  title  contains 
provisions  for  the  enforonnrat  of  the  result, 
and  gives  notice  that  the  act  defines  of- 
foises  and  violations.  There  is  no  necessity 
under  any  constitutionftl  provision  of  bur- 
dening the  title  with  all  the  inwisiimB  con- 
tained In  the  act  for  its  mforcement,  nor 
defining  Its  offenses,  since  It  satisfiea  the 
constitutional  provision  by  giving  notice  that 
it  does  OMtain  provisions  for  the  enforce- 
meat  of  the  law,  and  does  define  offenses 
thereunder.  The  nature  of  such  provisions 
or  the  character  of  such  crftense  can  be  safe- 
ly l«ft  to  the  sections  of  the  act  Otherwise 
no  act  could  be  more  desorUitlve  nor  com- 
prehensive than  Its  tltla  It  is  thwefwe 
dearly  within  the  subject  and  title  of  the 
act  to  provide  for  Its  aiforc«nent  by  praial- 
islng  gifts  of  intoxicating  liqnora  wiUiin 
dry  units,  except  within  private  dvrelllngs 
or  apartments.  The  constitutional  require- 
ment  that  an  act  shall  embrace  but  one 
subject  is  intended  to  prevent  hiding  away 
in  the  body  of  the  act  matters  not  related 
to  the  subject  the  act  la  intended  to  deal 
with,  and  of  which  the  title  whoi  read 
gives  no  indication.  Tb»  further  provision 
that  the  subject  shall  be  expressed  in  the 
title  does  not  require  that  the  title  shall  be 
an  index  to  the  act,  nor  make  special  ref- 
wttice  to  all  Its  proTisions.  Uarston  t. 
Humes,  8  Wash.  267,  28  Fac.  S20;  Seattle 
v.  Barto,  31  Wash.  141,  71  Pac.  735;  State 

*Fw  other 


V.  Sharpleas,  81  Wash.  101.  71  Pa&  737,  96 
Am.  St.  Rep.  883;  State  ex  reL  Zenner  v. 
Oraham,  84  Wash.  81.  74  Pac  lO&S;  John- 
ston T.  Wood,.  19  Wash.  443,  B8  Pac.  707; 
Perdval  v.  Gowychee  Irr.  Dlst,  16  Wash. 
480,  46  Pac.  1085;  CaUvert  Winaor,  26 
Wash.  368,  97  Pac.  91;  In  n  Donnellan,  40 
Wash.  460.  96  Pac.  1085.  In  the  foUowlng 
cases  It  has  been  held  that  a  gift  of  Intox- 
Icatlng  liquor  may  be  penalized  under  a 
statute  whose  title  only  provided  for  the 
regulation  or  prohibltiUm  of  its  sale:  State 
V.  Adamson,  14  Ind.  296;  Stlckrod  Com- 
monwealth, 86  Ky.  286,  6  S.  W.  680;  State 
V.  Deusting,  33  Minn.  102,  22  N.  W.  442,  53 
Am.  12;  Parkinson  v.  State,  14  Ud.  184, 
74  Am.  Dec  522;  Thomasson  v.  State.  16  Ind. 
449.  In  the  Adamson  Case  the  court  vrell 
says:  "When  we  consider  the  object  for 
which  such  a  law  was  passed,  viz.,  to  pre- 
vent abuses  that  might  flow  from  the  unre- 
strained disposal  of  liquors  in  these  re- 
spects, it  would  seem  that  the  giving  away 
under  circumstances  which  might  produce 
the  same  evU  resnlts  as  the  sellhig  would 
be  a  matter  properly  regulated  In  conntifctlon 
with  the  sdUng.  Indeed,  it  may  be  re- 
garded as  a  necessary  Incident  to  a  statute 
regulating  the  sale  to  secure  Its  efficient 
operation.  It  is  a  necessary  precautionary 
provlslw  to  prevent  evasion  of  the  prohlbl- 
tl(m  to  sell.  All  experience  undM  license 
laws  proves  this."  Similar  rules  are  an- 
nounced in  State  V.  Owens,  0  Kan.  App.  586, 
68  Pac.  240;  Luck  v.  Sears,  29  Or.  421,  44 
Pac.  693.  See,  also,  note  to  Crookston  t. 
County  Commissioners,  79  Am.  St  Rep.  453. 
It  Is  conceded  that  cases  may  be  found  hold- 
ing that  a  gift  is  not  included  within  a  title 
regulating  sales  of  Intoxicating  liquor.  Those 
cases,  however,  follow  an  extreme,  technical 
construction  oi  constitutional  provisions  as 
applied  to  tiie  title  of  acts,  which  this  court 
has  never  adopted.  We  are  not  tliertfore 
now  disposed  to  follow  than,  based  as  th^ 
are  upon  views  contrary  to  those  so  oft  ex- 
pressed by  this  court  In  constralng  this  con- 
stitutional reqniremoit 
It  follows  Uiat  the  Judgment  ia  reversed. 

DUNBAR,  a  J.,  and  ELLIS,  GROW,  and 
OHADWIC^  JJ.,  concur. 


GARLAND  GARLAND. 

(Supreme  Court  of  Washlncton.    Dae.  16, 
1911.) 

DXTOBCB  0  81*)— OBOUNIW— NONBDTPOBT. 

Neglect  to  support  his  family  for  sndi  tbne 
ss  ressonably  shows  a  settled  intention  to  re- 
fuse permaneatly  to  support  tbem  la  groond 
for  divorce,  under  Rem.  &  BaL  Cbde,  f  982, 
and  neglect  or  refusal  for  practically  three 
months  Is  sufficienL 

[Ed.  Note.— For  oUier  cases,  see  DlTorce. 
Cent.  Dig.  |i  9o,  96;  Dec  Dig.  i  31.*] 
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Departmsnt  1.  Appeal  fr<»n  Superior 
Court,  Ohelan  GoDDtr;  Wn.  A.  OiiniHbaw, 

Judge. 

Action  by  Beesie  Alae  Garland  against 
GroTw  Garland.  Judgment  dismissing  tbe 
action,  and  plalndfl  appeals,  BaTwaed  and 
remanded. 

Reeves  ft  Beerea,  for  appellant 

DT7NBAB,  C  J.  This  Is  an  action  for 
dlTorce,  brought  by  the  wife,  the  appel- 
lant In  tbe  case.  The  cause  of  action  al- 
leged Is  nonsupport  The  court,  after  mak- 
ing the  jurisdictional  findings  of  fact,  found 
In  addition: 

"(S)  That  on  the  20th  day  of  February, 
1911,  tbe  defoidant  without  any  cause  what- 
ever, other  than  that  the  plaintiff  and  de- 
fendant had  some  slight  words  over  the  re- 
fusal of  defendant  to  take  plaintiff  to  a 
show,  told  her  that  from  henceforth  they 
should  be  nothing  to  each  other,  and  on  the 
following  day  wrote  her  a  letter  stating  that 
he  would  no  longer  live  with  her,  and  that 
he  hoped  It  would  never  be  necessary  for 
them  to  Bee  each  other'a  faces  again. 

"(4)  That  thereafter,  and  on  February  23, 
1911,  the  platntUf  ^deavored  to  induce  the 
defendant  to  live  with  her  as  her  husband, 
and  was  advised  by  the  defendant  tbat  he 
had  no  longer  any  affection  for  her,  and  at 
which  time  the  plaintiff  b<mestly  told  tbe 
defendant  tbat  her  love  for  the  defendant 
was  such,  and  her  desire  to  continue  tbe 
married  relattoua  were  such,  that  she  would 
accompany  him  to  their  home  and  live  with 
him,  even  though  he  did  not  have  any  af- 
fection for  bar  at  that  time,  and  would  en- 
deavor to  gain  bis  affection,  which  offer  the 
defendant  refused;  and  thereafter,  on  the 
same  or  following  day,  the  defendant  sent 
tbe  few  personal  effects  of  plaintiff  to  We- 
na  tehee. 

"(S)  That  the  plaintiff  and  defendant  are 
far  different  in  temperament,  and  are  in- 
compatible. In  tbat  tbe  plaintiff  la  of  a  lively, 
vivacious,  and  talkative  disposition,  while 
the  defoidant  Is  taciturn,  a  man  of  few 
words,  and  his  wlfe^  talkbig  to  him  annoys 
bim. 

"(6)  Tbat  the  defendant  is  a  large,  stroug, 
able-bodied  man,  26  years  old,  and  is  capable 
of  earning  a  good  salary  by  manual  labor, 
and  Is  now  and  has  been  at  all  times  here- 
in mentioned  eojoylng  good  health. 

"(7)  That  on  the  day  prior  to  the  com- 
mencoaent  of  this  action,  at  the  request  ot 
plaintiff,  one  of  her  attorneys  had  a  con- 
ference with  the  defendant  in  an  honest  en- 
deavor to  effect  a  reconciliation  between  the 
plaintiff  and  defendant,  and  to  induce  the 
defendant  to  take  the  plaintiff  into  his  home 
again  as  his  wife^  and  make  a  further  effort 
to  continue  living  together  as  husband  and 
wife,  but  all  without  avail,  and  at  said  con- 
ference tbe  defendant  refused  to  undertake 
a  resumption  of  the  marriage  relation. 


"(8)  That  while  plaintiff  and  defendant 
were  living  together  as  wife  and  husband,  tbe 
plaintiff  desired  that  her  husband  go  upon  a 
farm  that  was  then  in  the  possession  of  tbe 
defendant,  and  reside  there,  and  make  a 
home  there  for  himself  and  his  wife,  which 
defendant  refused  to  do,  but  tat  the  greater 
portion  of  their  married  life  lived  with  his 
parents,  Mr.  and  Mrs.  J.  Garland,  domicil- 
ing his  wife  in  their  said  home.  To  this 
she  objected,  and  insisted  on  living  unto 
themselves  on  the  said  farm,  and  this  caus- 
ed a  consldtf  able  disagreement  between  them. 

"(9)  That  ever  since  the  20tb  day  of  Feb- 
ruary, 1911,  the  defendant  h&s  wholly  failed 
to  make  suitable  provision,  or  any  provision 
wliatever,  for  tbe  support  of  the  plaintiff, 
and  has  contributed  nothing  whatever  to  her 
maintenance  or  support  since  said  date,  dur- 
ing which  time  the  plalotiff  has  resided 
with  her  parents  in  Wenatchee,  and  has 
worked  dturlng  a  portion  of  said  time,  and 
is  now  BO  working,  as  waitress  in  the  Wenat- 
chee Hotel,  and  she  has  no  means  of  support 
whatever,  and  has  not  had  since  the  ^h 
day  of  February,  1911,  save  and  except  her 
own  labor  and  tbe  kindness  of  her  parmts." 

The  court  also  fonnd  that,  at  the  time  of 
the  commencemeot  of  the  action,  the  plain- 
tiff was  anxious  and  willing  to  live  with 
tbe  defendant  as  his  wife;  but  he  was  un- 
willing to  live  with  her,  or  receive  ber  as 
such,  or  to  maintain  her,  and  did  refuse  to 
do  either,  and  continued  his  refusal  down 
to  the  day  of  the  trial.  Upon  the  foregoing 
facts,  tbe  Judge  concluded  as  a  matter  of 
law  that  the  action  should  be  dismissed. 
From  a  judgment  flowing  frun  this  condu- 
aitm,  this  appeal  is  taken. 

Defendant  did  not  testify  at  the  trial, 
and  there  Is  no  question  raised  upon  the  tes- 
timony; the  only  question  being.  Do  the  find- 
ings support  the  judgment  of  dismissal? 
We  are  of  tbe  opinion  that  the  court  placed 
too  limited  a  construction  upon  the  statute. 
Section  982,  Rem.  &  Bal.  Code,  among  other 
causes  which  will  warrant  a  divorce,  provid- 
ed: "(4)  Abandonment  for  one  year;  (C) 
cruel  treatment  of  either  party  by  the  other, 
or  personal  Indignities  rendering  life  bur- 
densome; (6)  habitual  drunkenness  of  either 
party,  or  the  neglect  or  refusal  of  the  hus- 
band to  make  suitable  provisions  for  his 
family."  Whatever  may  be  said  of  other 
provisions  of  the  statute,  it  seems  to  us 
that  this  woman  has  brought  herself  square- 
ly within  the  latter  part  of  paragraph  6, 
viz.,  the  neglect  or  refusal  of  the  husband 
to  make  suitable  provisions  for  bis  family. 
The  court  doubtless  took  the  view  that  a 
suflSciait  time  had  not  elapsed  from  the 
time  of  the  refusal  of  the  husband  to  pro- 
vide to  the  time  of  the  action.  It  will  be 
noticed  that,  while  the  statute  provides  tbat 
abandonment  must  continue  for  one  year, 
there  Is  no  such  provision  with  referoice 
to  the  husband  making  suitable  provision 
for  bis  Xiamlly.   Tbe  two  pxovlsions  are  in 
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no  connected.  A  busband  may  abandon 
his  wife,  80  far  as  ccmaortlum  la  concerned, 
and  at  the  same  time  make  suitable  provi- 
alon  for  her  support,  or  he  may  be  willing 
to  live  with  her  and  refuse  to  support  her. 
In  the  absence  of  a  specifled  time  In  the 
proTlsions  of  the  statute  In  relation  to  sup- 
port, we  can  but  hold  that  a  reasonable 
time  is  within  the  contemplation  of  the  act, 
and  If  a  wife  is  entitled  to  support  for  one 
year,  she  Is  entitled  to  support  for  one 
month,  or  any  time,  and  at  all  times;  the 
only  duty  of  the  court  being  to  determine 
that  the  time, was  of  such  duration  as  to 
reasonably  show  a  settled  intention  to  refuse 
permanently  to  support  The  time  shown 
by  the  testimony  In  this  case,  as  determined 
from  the  findings  of  fact,  was  from  the  20th 
of  February  until  the  13th  day  of  May, 
or  practically  three  months.  We  think  this 
was  a  sofficirat  time  to  indicate  such  want 
of  support  as  was  contemplated  by  the  stat- 
ate. 

The  Judgment  will  be  rerersed,  and  the 
lower  court  will  grant  the  decree  as  prayed 
for. 

PARKEIR.  MOUNT,  and  FULLBBTON, 
33»  concur. 


ROBINSON  T.  AMERICAN  FISH  ft 
OYSTER  Oa    (Qt.  856.) 

(District  Court  of  Appeal,  Third  District.  Oall- 
fomia.  Oct.  S,  1911.  Rehearing  Denied  by 
Supreme  Court  Dec.  4,  1911.) 

X  Afpbai.  and  Ebbob  (5  1002*)— Vkbdiop— 

ConcLUSiVEn  ess. 

In  an  action  to  charge  a  principal  with 
the  acti  of  his  agent,  the  evidence  of  the  agent's 
authority  being  coaflictlDg,  the  question  was 
for  the  Jary,  oy  whose  finding  the  api»ellate 
court  Is  bound. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  388&-3637;  Dec.  Dig.  | 
1002.*] 

2.  PBinCIPlX  AND  AOKHT  (1  123*)— POWEBS 

or  AaENT— Etidence. 

In  an  action  to  charge  a  principal  with 
the  contract  of  bb  aguitt  erioence  held  to 
warrant  a  finding,  under  Ot.  Code,  i  2300, 
providing  that  an  agency  Is  ostensible  wben  the 
principal  Intentionally  or  by  want  of  ordinary 
care  causes  a  third  person  to  believe  another 
his  agent,  that  the  agent  was  possMsed  of  the 
OBtemdble  power  to  make  the  contract. 

[Ed.  Note^For  other  case^  see  Prindpal  and 
^nt,  Cent  Dig.  U  42fr42»;   DecTDIg.  S 

a.  Pbinoipal  Avn  Aobnt  <|  116*)— Pown  of 

AOENT— APPABENT  POWBBS, 

Secret  InstructionB  will  not  lessen  the  ap- 
parent powers  of  aa  agent  which  have  been 
exercised  by  him  without  objection  by  the  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  H  S77t  877% ;  Dec.  IMg. 
8  119*1 

^  PunOIPAI.  AND  AOBlfT  (i  147*}— POWBBS 

OF  Aoert^-Sfecial  Aoenct. 

Where  an  agency  is  known  to  be  special, 
or  the  circumstances  connected  with  It  are  such 


as  should  put  a  party  dealing  with  the  agent 
on  inquiry,  one  dealing  with  the  agent  is  boand 
to  inquire  into  the  nature  and  extent  tit  the 
authority  conferred,  and  to  deal  with  the  agent 
accordingly. 

[Ed.  Note.— For  other  casea,  see  Principal  and 
^^ent.  Cant  Dig.  ||  628-633;    Dec.  Dig.  | 

5.  Sales  (8  187*)— Aonoir  fob  Pbice. 

In  an  action  to  recover  for  fish  sold  and 
delivered,  where  the  quantity  of  fish  sold  and 
received  and  the  price  were  definitely  fixed,  in- 
terest was  properly  allowed  to  the  plaintiff,  ei- 
ther as  compensation  for  the  use  of  his  money, 
as  provided  for  by  Civ.  Code,  1 1917,  or  asdann 
ages  for  the  wrongful  withholding  of  it,  as  pro- 
vided for  by  section  3287. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  187.*] 

6.  Sales  ({  306*)— Acnoir  fob  Pbiob— Plbad- 
xno— Issues. 

In  an  action  for  the  purchase  price  of 
fish  sold,  where  the  defendant  did  not  plead 
the  defense  that  the  fish  were  in  a  nonmer- 
chantable  c9ndltion  when  received,  proof  of 
that  defense  could  not  be  made. 

[Bd.  Note.— Fte  other  cases,  see  Sales,  Dea 
Dig.  8  355.*] 

Ai^>eal  from  Snperlw  Omirt,  Humboldt 
Connty;  Oeoi^  D.  Hurray,  Judge. 

AcUon  by  Bills  Bobliuon  against  the  Am^ 
lean  Fish  &  Oyster  Company.  From  ft 
Judgment  for  plalntUf,  defendant  appeals. 
Affirmed. 

Webster  ft  Webster  (T.  H.  BelTnge  and  J. 
J.  Calrna,  of  counsel),  for  appellant  Otto 
C.  Or^or  and  Kenneth  Newett,  Jr^  for  to> 
spondent 

HART,  J.  Plaintlfr  tastltnted  this  action 
for  the  purpose  of  recovering  the  sum  of 
1815.60,  with  interest  from  October  23,  ItfOO^ 
said  sum  representing,  it  is  alleged,  the  pur^ 
chase  price  of  flsh  sold  and  delivered  by 
plalntliF  and  his  assignors  to  the  appellant 
J.  P.  Mmg,  who  was  made  a  party  defend- 
ant, was  not  served  with  summons,  snd  tbe 
appellant  was,  therefore,  alone  proceeded 
against  Section  414,  Code  Civ.  Proc.  The 
cause  was  tried  by  Jury,  and  a  verdict  re- 
turned awarding  plaintiff  tbe  total  sum  de. 
clared  upon,  with  Interest  at  the  rate  of  7 
per  cent  per  annum  from  the  23d  day  of 
October,  1900,  tbe  date  of  the  delivery  of  the 
fish  to  appellant  and  Judgment  was  entered 
in  favor  of  plaintiff  in  accordanfe  with  the 
terms  of  said  verdict  The  appeal  here  is 
by  tbe  defendant,  American  Fish  A  Oyster 
Company,  from  the  Judgment  so  entered,  the 
record  being  brought  here  by  tbe  method 
authorised  by  sections  953a,  953b,  and  953c 
of  the  Code  of  Civil  Procedure.  The  com- 
plaint omtalns  17  counts,  of  which  IS  repre- 
sent an  equal  number  of  distinct  claims  of 
persons  and  firms  for  flsh  sold  and  delivered 
to  appellant  and  which  claims  were,  it  Is  al- 
leged, assigned  to  plaintiff.  The  eeventeentb 
count  is  for  flsh  sold  and  delivered  to  ap- 
pellant by  plaintiff  himself.  The  complaint 
is  verified.    The  answer  specifically  denies. 


•For  ether  eases  see  bobm  toplo  sod  stetloa  NUHB£R  In  Des.  Dig.  *  Am.  Dig.       No.  nriss  *  Bsp'r  ladaiss 
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Mriatfn),  the  allegations  ot  tlie  wveni  connte 
of  the  complaint 

It  Is  charged  that  the  court  erred  In  Its 
rn lings  as  to  certain  evidence  and  misdi- 
rected the  Jury  in  nuitters  of  law;  that  the 
evidence  Is  insoffldent  to  Justify  and  sustain 
a  verdict  awarding  to  plaintiff  any  sum 
whatsoever  as  against  appellant;  that  It  was 
error  to  allow  Interest  on  the  amount  re- 
turned by  the  Jury  in  favor  ttf  plaintiff  and 
against  the  appellant. 

Of  the  forgoing  assignments  the  first  In 
importance  is  that  Involved  In  the  claim 
that  the  evidence  doea  not  support  the  ver- 
dict, and  to  this  we  will  first  give  attention. 
Tlie  particular  contention  In  this  regard  Is 
that  the  evidence  shows  that  the  fish  deliver- 
ed by  plaintiff  to  appellant  were  the  "first 
run  of  fish"  (that  is,  fish  caught  on  the  first 
night  of  the  season  of  1909),.  and  that  the 
agreement  was  that  flBh  so  taken  should  be 
delivered  to  appellant  on  consignment  (that 
is,  upon  the  understanding  that  they  were 
80  delivered  to  appellant  to  be  sold  by  it  ia 
San  Francisco),  and,  after  deducting  a  com- 
mission for  selling  said  fish,  the  appellant 
was  to  return  the  balance  to  plaintiff,  and 
that  therefore  "the  plaintiff  could  only  ex- 
pect to  receive  what  sucb  fish  brought  in 
the  market  in  San  Francisco,  to  which  point 
sucb  fish  bad  been  shipped."  While  there  Is 
a  conflict  in  the  evidence  as  to  the  circum- 
stances by  which  plaintiff  and  his  assignors 
were  employed  to  furnish  fish  to  the  ap- 
pellant, there  is,  nevertheless,  in  our  opln- 
Ion,  sufficient  evidence  to  support  the  verdict. 

1.  The  facts,  as  established  to  the  evident 
satisfaction  of  the  Jury,  are:  The  appellant 
Is,  as  the  complaint  alleges,  a  corporation 
engaged  In  the  business  of  packing  and  sell- 
ing fish,  with  headquarters  in  the  city  of  San 
Francisco.  One  J.  A.  Junta  had  for  several 
years  acted  as  its  agent  for  the  purpose  of 
catching,  buying,  and  shipping  to  it  in  San 
Francisco  fish  taken  from  Eel  river,  In  Hum- 
boldt county.  One  J.  P.  Meng  had  also  been 
for  several  years  engaged  In  like  business 
on  Eel  river,  representing  other  San  Fran- 
cisco wholesale  fish  dealers.  Either  late  in 
the  year  1908  or  at  the  beginning  of  the  year 
1909,  Junta  bad  a  conversation  with  Meng 
in  which  he  proposed  to  employ  the  latter  to 
buy  fish  during  tbe  season  of  1909  for  him 
(Junta)  or,  more  properly,  for  the  appellant. 
Meng  finally  agreed  to  work  for  Junta  upon 
the  understanding  that  he  would  be  paid 
for  hiB  services  at  the  rate  of  half  a  cent 
per  pound  of  flsb  bo  handled  by  him,  Tbe 
services  of  Meng  were  to  and  did  consist  In 
buying  fish  from  a  number  of  fishermen  ply- 
ing their  occupations  as  such  on  Eel  river, 
packing  such  fish  in  boxes  and  shipping  then 
to  appellant  in  San  Francisco  In  the  name 
of  Junta.  Meng  was  anthorlzed  by  Junta 
to  agree  to  pay  the  fishermen  from  whom 
he  |»«cared  fish  the  price  which  would  be 
paid  during  that  season  "down  the  river"— 
that  1%  wtaatmr  prlee  thaw  engaged  In  Oe 


fishery  business  at  the  mouth  of  tbe  river 
fixed  as  tiie  ruling  price  for  fish  taken  from 
Eel  river  that  year.  Junta  stated  to  Meng 
that  he  thought  tbe  price  so  paid  would  not 
be  less  than  two  cents  per  pound,  and  Meng 
so  stated  to  the  flshermMi  whose  fish  he  en- 
gaged to  purchase.  (It  was  shown  that  the 
price  per  pound  paid  to  Hsbermoi  for  fish 
by  those  engaged  In  the  business  of  buying 
fish  "at  the  mouth  of  the  river"  4nrlng  tbe 
season  of  1909  was  two  cents.) 

In  brief,  the  testimony  of  Meng  discloses 
that  Junta,  acting  for  and  In  behalf  of  ai>- 
pellant,  employed  him  to  buy  all  the  fish 
that  he  could  during  the  season  of  1909  on 
the  temu  above  set  forth,  and  that,  In  pur- 
suance of  that  arrangement,  he  (Meng)  pur- 
chased, onder  special  agreement  with  plain- 
tiff and  his  assignors,  the  fish  referred  to  in 
the  complaint  Meng  further  testified,  in 
direct  contradiction  to  Junta,  that  the  lat- 
ter never  at  any  time  suggested  or  even  In- 
timated that  the  fish  taken  from  the  first 
night's  run  and  purchased  by  him  (Heng) 
should  be  shipped  on  consignment,  and  that 
the  proposition  as  to  shipping  on  conslgn- 
meut  he  never  heard  of  untU  after  this  ac- 
tion was  Instituted.  Indeed,  Meng  testified 
that  after  a  controversy  arose  between  bim 
and  tbe  appellant  over  the  payment  for  the 
fish  he  had  bought  under  his  arrangement 
with  Junta,  he  and  the  fishermen  (plaintiff's 
assignors)  held  a  meeting,  at  which  Junta 
was  present,  for  the  purpose  of  discussing 
the  situation,  and  that  Junta  then  declared 
that  the  fishermen  were  entitled  to  be  paid 
by  tbe  appellant;  that  Junta  on  that  occa- 
sion said  absolutely  nothing  about  any  agree- 
ment that  the  first  run  of  fish  should  be 
shipped  on  consignment  or  be  sold  by  the 
appellant  on  cMnmlssion. 

It  was  shown  that  a  "camp"  (from  which 
term  we  understand  Is  meant  a  structure  of 
some  sort),  bearing  the  name  of  the  appel- 
lant, was  established  and  maintained  by  Jun- 
ta on  Eel  river,  and  there  he  carried  on  the 
business  of  catching  and  buying  fisb  for  the 
appellant  during  tbe  years  1907,  1908,  and 
1900.  Junta  himself  testified  that,  during 
tbe  years  1907  and  1906,  be  had  employed 
men  at  the  "camp"  catching  fish  and  that 
he  also  bought  fish  for  the  appellant  from 
other  fishermen  than  those  who  were  em- 
ployed by  bIm;  that  he  paid  for  the  fish 
so  purchased  with  money  he  received  from 
the  appellant 

[1]  But  the  appellant  erects  its  entire  ar- 
gument against  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  upen  the  testi- 
mony of  Junta.  It  is  claimed  that  his  tes- 
timony clearly  and  unmistakably  shows  that 
he  had  no  authority  to  purchase  outright 
fish  taken  on  the  first  night  of  the  season, 
and  was  so  exfHreesly  Instructed  by  appel- 
lant; that  Junta  communicated  to  Meng, 
when  making  tbe  agreement  with  the  latter, 
the  fact  of  having  received  such  instructions 
from  his  principal  and  expreealy  declared 
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to  Meng  that  be  was  not  authorized  to  pur- 
chase, nor  would  he  receive,  the  first  night's 
run  of  flflh,  except  upon  the  understanding 
that  such  fish  should  be  shipped  and  deliv- 
ered to  appellant  on  consignment  or  subject 
to  be  sold  by  appellant  upon  commlaaton; 
that  the  Ssh  described  In  the  complaint  were 
from  or  consisted  of  the  first  night's  catch. 
But  upon  the  question  whether  he  made 
such  statement  to  Meng  there  Is,  aa  se^,  a 
sharp  conflict  In  the  evidence,  Meng  hav- 
ing, as  we  have  before  shown,  testified  that 
Junta  never  at  any  time  stated  to  him  that 
the  fish  purchased  by  him  from  the  first 
night's  run  should  be  shipped  on  consign- 
ment or  that  appellant  had  Instructed  him 
(Junta)  not  to  purchase  fish  caught  the  first 
night,  or  that  the  latter  was  without  au- 
thority to  contract  for  the  purchase  of  fish 
taken  from  the  river  on  the  first  night  Of 
course,  It  was  for  the  Jury  to  determine  the 
truth  of  that  as  well  as  all  other  matters 
of  fact  as  to  which  a  conflict  arose  In  the 
testimony,  and  Its  verdict  constituted  an 
Implied  flndlng,  by  which  this  court  Is  bound, 
that  the  agreement  as  described  by  Meng 
was  the  agreement  that  was  made  between 
the  parties. 

[2]  And  we  think,  as  the  plalntltT  contends, 
that  the  Jury  were  clearly  warranted  In  find- 
ing, from  all  the  facts  and  drcnmstances 
revealed  to  their  minds  by  the  evidence,  that 
Junta  did  negotiate  the  agreement  with 
Meng  to  the  making  of  which  the  latter  tes- 
tified, and  that  Junta  was  at  the  least  pos- 
sessed of  ostensible  power  to  make  such 
agreement  Section  2300,  Civ.  Code.  That 
section  provides  that  "an  agency  is  osten- 
sible when  the  principal  intentionally,  or  by 
want  of  ordinary  care,  causes  a  third  person 
to  believe  another  his  agent  who  Is  really 
not  employed  by  him." 

There  Is,  as  is  clear  from  what  has  thus 
far  appeared,  no  dispute  about  the  employ- 
ment of  Junta  as  an  agent  of  appellant  with 
authority  to  procure  flsh  for  the  corpora- 
tion from  Eel  river,  but  the  contention  Is, 
as  seen,  that  if  Junta  made  the  agreement  to 
which  Meng  testified,  then  the  former  ex- 
ceeded his  authority  as  such  agent  In  that 
transaction.  But  even  If  It  be  true  In  point 
of  fact  that  Junta  thus  transcended  his  au- 
thority, the  conduct  of  the  appellant,  as  dis- 
closed by  the  evidence  and  as  found  by  the 
Jury,  very  clearly  tended  to  lead  Meng,  the 
plaintiff  and  the  latter's  assignors  Into  the 
belief  that  Junta  was  acting  within  the  le- 
gitimate sphere  of  his  employment  when  be 
entered  into  the  agreement  with  Meng.  The 
last  named  and  the  fishermen  with  whom 
he  had  business  In  pursuance  with  the  agree- 
ment with  Junta  had  been  engaged  for 
years  In  fishing  for  a  livelihood  in  Eel  river 
and  selUng  their  fish,  either  dlrectiy  or  ladl- 
rectly>  to  wholesalers,  seme  of  whom  had 
their  principal  places  of  business  In  San 
FraMdsco,  and  they  knew  that  Junta  was, 
daring  the  years  1907  and  1908,  the  r«pre* 


sentaUve  of  appellant,  especially  an>olnted 
and  authorized  to  procure  fish  for  it  either 
by  catching  or  purchasing  the  same.  Thv 
had  been  nothing  in  his  conduct  as  agent  of 
appellant  or  in  the  conduct  of  tlie  latter 
with  regard  to  his  agoicy  Indicating  that  he 
was  without  authority  to  buy  flsh  from  the 
first  night's  run.  In  short,  from  the  whole 
record,  the  Jury  were  Justified  in  inferring 
that  appellant  had  either  clothed  Junta  with 
unrestricted  authority  as  its  agent  to  make 
contracts  with  the  flshenuCT  engaged  in  tak- 
ing fish  from  Eel  river  for  the  purdiase  of 
their  fish  whensoever  the  same  might  be  tak- 
en or  caught  or  that  its  conduct  or  silence 
as  to  his  authority  was  sudi  as  to  clearly 
Imply  that  he  was  possessed  of  plenary  pow- 
er to  do  so. 

That  appellant  knew  that  Junta  purchased 
fish  from  the  fishermen  is  not  disputed,  and 
if  it  were,  the  fact  nevertheless  would  Irre- 
sistibly follow  from  the  admitted  fact  that 
the  latter  paid  for  such  purchases  with  mon- 
ey fnmlshed  hbn  by  ap[>ellant  It  Is  equally 
clear,  from  all  the  circumstances,  that  ap- 
pellant knew  that  Junta  held  himself  out, 
while  at  the  "camp"  on  Eel  river,  as  the 
purchaser  of  flsh  for  appellant  having  no 
"strings"  attached  or  annexed  to  his  author- 
ity as  such  purchasing  agent  and  yet  if  his 
authority  as  such  agent  was  In  fact  limited 
In  any  measure,  the  appellant  then,  either 
willfully  or  negligently,  or,  as  our  Code  puts 
ft,  "by  want  of  ordinary  care,"  permitted 
Junta  to  proceed,  ad  libitum  with  the  pur- 
chasing of  flsh  or  Uie  making  of  agreonents 
to  purchase  them  from  the  fishermen,  r^rd- 
less  of  the  time  at  which  ndi  flsh  were  tak> 
en  from  the  river. 

[8]  The  law  will  not  of  course,  permit  a 
principal  to  escape  the  liability  which  It  at- 
taches to  him  by  reason  of  such  circumstanc- 
es as  are  present  here  upon  tiie  plea  that  the 
agent  has  violated  or  transcended  some  lim- 
itation that  he  has  secretly  or  without  the 
knowledge  of  those  with  whom  bis  a^ent  aa 
such  Is  to  deal  placed  upon  the  latter's  au- 
thority aa  such  agent  and  In  this  case  it  will 
Imply  from  the  conduct  of  appellant  authori- 
ty In  Junta  to  make  the  agreement  Into  which 
the  Jury  found  that  he  entered  with  Meug. 
As  Is  said  by  all  the  law  writers  and  all  the 
cases,  the  rule  is  that  "quiescence  is  tanta- 
mount to  acquiescence,"  and  forbids  the  prin- 
cipal denying  an  authority  which  his  own 
conduct  has  invited  those  with  whom  he  was 
dealing  to  assume.  See  Clark  on  Contracts, 
p.  717,  and  cases  cited  In  the  footnote.  So, 
it  may  be  true — indeed,  assumed — that  ap- 
pellant did  limit  the  authority  of  Junta  In  the 
respects  spedfled  by  the  latter,  and  yet  the 
former,  under  the  circumstances  as  disclosed 
here,  and  according  to  the  Implied  findings 
of  the  jury.  Is  still  bound  by  his  acts  and  es- 
topped by  its  own  conduct  from  doiylng  his 
authority  to  go  aa  far  as  he  did.  "Where 
the  special  character  of  the  agency  is  not 
known,  and  the  principal  has  dothed  the 
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acwt  wttb  ai^rant  powers,  strangArs,  la 
dealing  with  tbe  agent,  may  aasnma  that 
such  apparwt  pow«n  an  possewed.  The 
principal  cannot,  by  private  communications 
with  his  agent,  limit  the  anthorlty  which  he 
allows  the  agent  to  aasnine."  Clark  en  Ook- 
tracta,  p.  734,  and  cases  dted. 

[4]  It  is  trae  that  the  general  ml«  Is 
that  "if  an  agency  Is  known  and  is  special, 
or  If  the  circumstances  connected  with  It  are 
such  as  should  put  a  party  dealing  with  the 
agent  on  Inquiry,  it  becomes  the  duty  of  the 
person  so  dealing  with  ttie  agent  to  Inquire 
into  the  nature  and  extent  of  the  authority 
conferred  by  the  prlnc^l,  and  to  deal  with 
the  agent  accordingly."  Towle  t.  Leavltt,  23 
N.  H.  360.  66  Am.  Dea  195;  Clark  on  Con- 
tracts, p.  734.  But,  in  the  case  at  bar,  as  we 
hare  seen,  there  was  apparently  no  occasion 
for  Inquiry  as  to  the  extent  or  scope  of  the 
authority  of  Junta,  for  there  was  nothing  In 
his  acts  or  his  conduct  or  In  those  of  appel- 
lant that  warranted  Inquiry  by  those  with 
whom  he  was  dealing  Into  the  extent  of  his 
authority.  There  appeared,  In  other  words, 
no  extraneous  circumstances  In  connection 
with  Junta's  agency  that  would  suggest  any 
question  as  to  any  restriction  on  the  extent 
or  scope  thweof.  To  the  contrary,  there 
were,  as  we  bare  shown,  drcumstances  of  a 
very  slgnlflcant  character  tending  to  disclose 
that  he  was  not  limited  In  any  degree  In  his 
authority  to  purchase  fish  caught  at  any  Him 
in  Eel  river  from  whomsoerer  he  pleased. 

[6]  2.  There  is  no  merit  in  the  contention 
that  the  plaintiff  was  not  entitled  to  inter- 
est on  the  seTeral  pleaded  claims  from  the 
28d  day  of  October,  1910 — the  day  on  which 
the  flsh  mentioned  in  the  complaint  were 
sold  and  delivered  to  appellant  The  quanti- 
ty of  flsh  sold  to  and  received  by  appellant 
and  the  price  to  be  paid  therefor  were  defi- 
nitely fixed  and  known  to  appellant  It  was 
not  necessary,  in  other  words,  to  resort  to 
evidence  In  court  or  to  an  accounting  or  by 
an  accord  between  the  parties  to  establish 
the  amount  due.  To  the  contrary,  the 
amount  was  susceptible  of  ascertainment  by 
simple  computation.  Cox  v.  McLaughlin,  76 
Cal.  60,  18  Pac.  100,  9  Am.  St  Bep.  164,  and 
cases  therein  cited;  Easterbrook  v.  Farqubar^ 
•on.  110  Cal.  311,  317,  42  Pac.  811;  Courtney 
V.  Standard  Box  Co.,  117  Pac.  778.  Indeed, 
there  seems  to  have  been  no  dispute  as  to 
the  quantity  of  flsh  delivered  to  appellant  by 
Ueng,  and  while  there  was  some  controversy 
ImTolvlng  tlw  pclea  per  pound  which  Junta 
agreed  to  pay  tbarefor— tiiat  is.  whether  the 
priee  agreed  npon  was  a  cent  and  a  half  w 
two  cuts  per  pennd — still  the  total  amount 
dM  at  either  price  was'  capable  of  ready  a»- 
cortalnraent  br  nien  computation  and.  there- 
fore, required  no  accounting  to  reach  the 
predae  maxa  &w.   As  Is  said  1m.  Courtney  v. 


standard  Box  Co.,  supra,  so  It  Is  true  here: 
"Whether  Interest  has  be«i  allowed  upon  the 
theory  that  comiMosatlon  is  thus  awarded 
plaintiff  for  the  use  of  his  money,  past  due 
(section  1017,  Civ.  Code),  or  as  damages  for 
defendant's  (appellant's)  wrongful  withhold- 
ing of  said  mon^  from  plaintiff  (section 
3287,  av.  Code).  In  either  caM  the  allowance 
was  perfectly  proper." 

The  case  of  Heald  v.  Hendy,  80  Cal.  632, 
27  Pac.  67,  cited  by  appelant  as  an  authori- 
ty agahist  the  allowance  of  Interest  in  the 
present  case.  Is  not  In  point  There  the  ac- 
tion was  for  a  recovery  upon  certain  run- 
ning accounts,  the  precise  amounts  of  which 
could  not  be  ascertained  except  by  an  ex- 
amination of  said  accounts  and  evidence  as 
to  their  correctness. 

[I]  9.  The  offer  of  appellant  to  show  the 
condition  of  the  flsh  referred  to  in  the  com- 
plaint when  they  reached  San  Francisco  was 
properly  rejected.  The  appellant  tendered 
no  Issue  upon  that  proposition.  As  seen.  It 
merely  denied  the  indebtedness  upon  the  sev- 
eral claims  pleaded  by  plaintiff.  To  have 
permitted  proof  that  the  fish  were  In  a  bad 
or  nonmerchantable  condition  when  they 
were  received  la  San  Francisco  would  have 
been  to  allow  proof  of  a  special  defense  not 
pleaded  or  set  up.  It  is  only  elementary  to 
say  that  a  special  defense,  to  be  available, 
must  be  pleaded,  and  that  evidence  In  sup- 
port of  such  a  defense  where  the  same  is  not 
specially  pleaded  would  be  clearly  Inadmissi- 
ble, and  where  admitted  under  such  circum- 
stances against  the  objection  of  plaintiff 
would  be  erroneous,  and,  if  such  defense 
were  sustained,  prejudicial. 

4.  After  a  careful  reading  of  the  court's 
charge,  we  have  discovered  nothing  therein 
to  warrant  appellant's  criticism  thereof.  The 
court  In  Its  instructions,  seems  to  have  cor- 
rectly covered  all  the  important  and  vital 
points  at  issue. 

The  Judgment  should  be  affirmed,  and  it  Is 
BO  ordered. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


CABPBNTEB  v.  SIBLEY  et  al.    (C!iv.  790.) 

(District  Court  of  Appeal,  Third  IMstrict,  Cali- 
fomia.  March  16,  1011.  Bahearing  Denied 
by  Supreme  Court  May  13.  1911.) 

1.  ApPBix  AMB  lauoB  (I  675*)— Bnvnw— Db- 
viAZ.  or  Oeaziok  or  vemdb. 

Km  denial  of  a  motion  for  a  chsnse  of 
venue,  baaed  on  the  ground  that  plaintiff  can- 
Bot  have  a  fair  and  impartial  trial  before  said 
•r  any  joiy.  cannot  be  reviewed,  the  material 
aTenaeata  of  plaintUTs  affidavit  containing  aU 
tlw  evidenca  in  vapport  of  tba  motioQ,  being  de- 
nied far  th*  eeanter  aflldavlts,  and  tbe  voir  dire 
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•xaminattoii  vt  tba  Joion  not  being  in  tke 

tmnscript 

[Ed.  Note.— For  otfapr  cues,  see  Appeal  Hid 
Error,  Cent.  TAg.  I  3875;  Dec.  Dig.  %  «7S.*1 

2.  Malicious  Pkosbctjtiok  (M  ao*)— Proba- 
BLB  Causb— Belief  in  Guilt  vr  Aoodsbd— 
Gbounos. 

To  coastjtote  probable  eaose  for  a  preee- 
cutioD,  which  will  bar  an  actios  for  laalicious 
prosKution,  one  mast  hare  had,  in  additioa  to 
a  belief  that  the  facts  amounted  to  the  offenee 
charged,  only  sBch  knowledge  or  informatiea, 
including  inlematisn  obtained  through  the  or- 
dinary and  generaUr  recognised  channels  ef 
eommonicatlon,  as  wonld  superindnce  In  the 
mind  of  an  ingenuous  and  unprejudiced  penon 
of  ordinary  capaci^  a  reasonabk  bwef  of 
gnilt  of  the  charge. 

[BA.  Mote.— For  other  cases,  see  Malldous 
Prosecntion.  Gnt  Dig.  H  26,  27 ;  Dec.  XMg.  { 
20.*] 

t.  Maucious  Pbosecuttoh  (I  61*)— Pbou- 

BLB  CaDSB—EvIDENCB. 

EMdence  on  an  action  for  malicious  prose- 
cution, the  prosecution  liaving  been  for  suboi^ 
nation  of  perjury,  held  to  warrant  a  finding  of 
probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
PratMtitiiiii,  Gsnt  Dig.  H  lU-lSS;  Dw.  Dlf. 

4.  ApPBAI.  AKD  ElBBOB  d  809*)— (RXCOBIV- 
PBES  UMPTI 0 « . 

The  record  on  appeal  by  plaintiff  In  an  ac- 
tion for  malicious  prosecution  not  showing  all 
the  evidence  that  was  presented  to  the  grand 
jury  and  used  on  the  trial  of  the  indictment,  it 
would  ba  presnmed  that  there  was  a  sufficient 
showing  to  constitute  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  |  3675 ;  Dec.  Dig.  |  909.*] 

Ob  Haucioub  Prosecution  (i  56*>— Pboba- 
BUt  Cause— BrsDEK  or  Psoor. 

Plaintiff  in  an  action  for  maHdoos  pnM»- 
ention  baa  the  bnrdtn  ot  proof  as  to  probable 
cause. 

[Eld.  Note.— For  other  casM,  see  Malicious 
ProsecatioB,  Cent.  Dig.  ||  112-116 ;  Dec.  Dig. 
f  56-*] 

6.  Gband  Juet  (I  41*)— FiiiDino  bt  Gbahd 
JuBT— C0LI.ATBBAI.  Attack. 

Tlie  action  of  a  grand  jaror  cannot.  In  a 
collateral  proceeding,  as  an  action  for  malicious 

trosecution,  t>e  impeached  by  his  testimony  that 
e  did  not  intend  to  find  any  such  indictment. 
[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Gent  Dig.  li  86,  87;  Dec  Dig.  S  41.*j 

7.  Maijoioub  PBosECUTioir  d  so*)— Pboba- 
BLB  Cause- E?viDENcK. 

E^ridence  that  a  grand  Jnror  did  not  intend 
tm  find  the  indictment  liaa  no  relation  to  the 
QQestion  of  probable  cause  for  the  prosecution 
by  others. 

[Ed.  Note.— For  other  cases,  se«  Malicious 
Prosecution,  Cent  Dig.  H  m~137;  Dec.  Dig. 

8.  EVIDBITCE  (I  S14*)— Heabsat. 

I^e  question  to  a  witness,  "After  refresh- 
ing your  memory  from  that  exhibit,  who  offered 
8.  these  Inducements  so  to  testlfyr*  is  objeo* 
tionaMe  aa  calling  for  hearsay;  witness  not 
daiming  t«  know  who  offered  tae  indncements. 

[Ed.  Note.— Fsr  •thsr  caaes,  see  Oridence, 
Dec.  Dig.  I  314.*] 

BlAUoioua  Pbosbcctioh  d  EA*)— Pboba- 
BU  CAuan— Evidence. 

A.,  the  county  attorney,  sued  for  malldons 
piosecution,  because  of  prosecuting  plaintiff  for 


inducing  S.  to  commit  perjury  on  the  trial  of 
B.,  having  been  pat  on  Ibe  stand  by  plaintiff 
and  interrogated  aa  te  his  i-eaBoue  for  tbe 
eenne  he  pvraned,  a  statiaiint  purporting  to 
have  beeo  made  in  jail  by  S.,  which  was  evi- 
dence that  be  at  the  trial  af  B.  did  commit 
perjury,  and  wMdi  was  part  af  the  informa- 
tien  which  case  to  A.,  as  county  attorney,  and 
oa  which  ht  acted,  waa  adaussible  an  tbe  ques- 
tion of  probable  caaae,  though  he  did  not  ask 
the  qneatiens,  or  hear  the  aasweni  contained 
in  the  sUteoMnt,  or  see  it  signed,  but  on  his 
cross-ezaminatioa  eoly  statad  that  he  knew  tbe 
stgaatnre  to  be  that  of  S..  and  that  the  state- 
ment was  the  one  he  referred  to  in  his  direct 
ezajnination. 

[Bd.  Note. — For  other  cases,  aee  Malicioaa 
Proaeentbn,  Gent  Dig.  H  125-137;  Dec  Dis. 

i  w.*] 

10.  Maucioub  Fkosbcution  (I  S8*)— **Fmb- 

ABLE  Cause"— Evidence. 

ProbaUe  cause,  depending  not  on  the  ac- 
tual state  of  the  case,  Dut  on  honest  and  rea- 
sonable belief,  being  necessarily  the  inxMiuct.  in 
part,  of  hearsay  declarations,  the  prosecutinv 
attorney,  being  called  on  in  an  action  for  mali- 
cious prosecution  to  Justify  his  course,  may 
give  the  aonrces  of  his  Information,  and  relate 
In  detail  not  only  tbe  facts  of  Iiis  personal 
knowledge,  bat  those  oommnnicated  by  others 
^tin^eWords  and  Pbnaes,  S618-6(S0:  toL 

[EJd.  Note.— For  other  cases,  see  Malicioua 
Prosecution,  Cent  Dig.  H  12&-1S7;  Dec  Dig. 
f58.*J 

11.  WnnEBm  (1 279*)— Gion-BuMiNATioif . 
A.,  tha  district  attorney,  aned  by  O.  for 

malicioos  prosecution  toi  having  prosecuted  G. 
for  inducing  8.  to  commit  perjury  at  the  trial 
of  E.,  having  been  pat  on  the  stand  by  plain- 
tiff, and  asked  if  he  had  not  been  sued  by  plain- 
tiff for  slander  based  on  his  statement  at  tha 
trial  of  E.,  tbe  purpose  thereof  beii^  to  show 
malice  on  his  part,  could  on  cross-examination* 
to  rebut  such  inference  and  show  his  good 
faith,  state  Just  what  he  then  said. 

[Ed.  Note.— For  other  case^  see  Witnesses. 
Cent  Dig.  H  926,  967-076;  Dec  D^Tl 
275.*] 

12.  WlTKESSES  a  27S*>-GBOS8-EXAiaHATIOS 

or  Pabtt. 

A  district  attorney  sned  for  malicions  pros- 
ecution of  0.,  for  subornation  of  perjury,  may 
on  cross-examination  testify  to  all  tbe  informa- 
tion imparted  to  him  as  district  attorney  on 
which  he  acted,  he  having  been  called  as  a 
witness  for  plaintiff,  and  on  his  examination 
in  chief  a  part  only  of  the  information  having 
been  called  for,  ana  one  informant,  an  alleged 
thief  and  perjurer,  having  been  singled  out 
and  tbe  matter  left  so  that  it  ini|dit  appeal 
that  this  was  tbe  only  warrant  for  defendant's 
action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  IMg.  IS  924,  926,  967-975;  Dec  Dig.  | 
27.'>.*] 

13.  WlTNESSBB    <t  275*)— fOBOSS-EXUaXA- 

noN. 

A.,  sued  for  malicious  -  prosecution  of  C 
for  inducing  S.  to  commit  perjury,  having,  aa 
a  witness  for  plaintiff,  been  asked  whether  he 
agreed  not  to  prosecute  S.,  if  S.  would  give  his 
eidduice  in  certain  cases,  could,  on  cross-exami* 
nation  to  sliow  his  good  faith  in  the  transao* 
Uon,  explain  fully  wnat  oecurnd  between  hln 
and  S.  aa  to  tiie  promise  Of  hnmnnity. 

[Bd.  Note.— For  other  cases,  see  ^tnesees, 
Cent  Dig.  H  •24,  926,  967-OT5;  D«x  DUTl 
275.*] 
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14.  MAuozom  pKosicunoK  Q  50*)~Pboba- 

BLB  CaCSB— BrjDEHCB. 

That  ODt  at  llw  tlm  of  trial  vf  the  ac- 
tion asaiaet  Urn  for  maUdou  proaecation 
knoVB  tkat  me  of  the  atatementa  oQ  which  ha 
acted  la  briacinc  the  [»roeeciition  vas  false  ia 
inaaj  partlculaTB  doea  not  affect  the  queatiob 
of  proMhle  caose. 

[EM.  Nota^-Cor  other  easea,  aea  MaUdooa 
Pmecntioa,  Ctmt.  Dig.  H  13fr-lS7;  Dm^  Dig. 
I  B9.*] 

16.  AFnuL  AHD  BteOl  d  MBS*)— Habmum 
BaaoB. 

One  !■  aot  harmed  by  the  anstalnlna  of  oh* 
Jeetion  to  hla  gneatlon;  toe  witnen  havlns  nib- 
aaqaentlr  tea ti ted  fally  aa  to  the  matter. 

IBi.  Note.— For  other  caaea,  aee  Appeal  and 
E^rer,  Geat.  Dig.  H  4186-iS(W;  Dee.  Dig.  | 


16.  ElriDKKoa  a  471*)— ConoLUBiON. 

The  qaeatlon  asking  iritneaa  to  atate  wheth- 
er or  not  he  aaw  plaiatifl  aabom  a  witneaa  at 
a  trial  is  objectioiiable  aa  calling  for  a  condu- 
aioo. 

[Bd.  Note.— For  other  caaei,  aee  Bridence, 
Gent  Dig.  M  2i49-2L8S;  DecTDlg.  |  47L«] 

17.  TBIAI.  (I  07*)-^TBXKZMa  Testzuort— IlT- 
TXTED  BaaoB. 

Plaintiff  in  an  action  against  a  district  at- 
torney for  aialidous  proseentloB,  haviag  asked 
defendant  if  he  had  courted  an  inTestigation 
in  court  of  the  charge  tliat  he  had  attempted 
to  secure  money  from  plalntUf,  on  condition  and 
promise  that  the  indictmeat  against  plaintiff  be 
dismiaaed,  cannot  complain  of  the  answer  as 
acandalous  and  libeloua,  wblob,  while  some- 
what discursive  and  argumentative,  amounted 
to  no  more  than  a  negative,  with  nis  reasons 
for  not  ooorting  the  investigation,  Eailuie  of 
lAaiatifl  to  man  Ui  chargea  MamsSmxOj  dcdE- 
inite. 

[Ed.  Note.— Fn  other  casea,  aee  TrlaL  Dee. 

18.  Appeal  and  Eexob  ({  928*)— B»!obd— 
Pbbsumption. 

The  record  not  purporting  to  contain  all 
tlie  instmctiona  given,  refusal  ot  regoested  in- 
structions may  be  presumed  to  have  been  jus- 
tified by  instructions  given. 

[Bd.  Note.— CPor  other  cases,  see  Appeal  and 
Brrer.  Oent  Dig.  H  874»-87&4;  Dee.  Dig.  f 
9S8.«] 

19.  Appeal  akd  Ebbor  (|  1029*)— Habulebs 
Bbboe— Pabtt  Not  ENTrn:.ED  to  Succeed. 

Plaintiff  in  an  action  for  malicious  prose- 
cation  ia  not  harmed  by  any  error  in  rulings 
on  Evidence,  and  in  giving  and  refusing  in- 
structions the  uncbntradicted  facts  warranting 
a  direction  for  defendants,  on  the  ground  that 
there  was  probable  cause  for  proaecQticm. 

[Bd.  Note.— For  other  easea,  aee  Appeal  and 
Error,  Cent.  Dig.  H  4035.  M36;  Dec.  Dig.  I 
1029*] 

20.  Halicioub  Pbobecution  (I  24*)— Proba- 
ble Cause— EiviDENCB— Conviction. 

One's  conviction  on  a  proaecution,  though 
reversed  on  appeal,  is  conclusive  of  probable 
cause,  Id  the  absence  of  evidence  of  conviction 
having  been  obtained  by  fraud. 

[Ed.  Nota^For  other  cases,  aee  Malicious 
FiOBeciition,  Cent  Dig.  H  49-{(6;  Dee.  Dig.  % 
24.*] 

AK>eal  from  Superior  Court,  San  Joaquin 
Comity;  P.  H.  Smith,  Judge. 


Action  by  A.  H.  Carpenter  against  W.  F. 
Sibley  and  others.  Judgment  for  defendanta. 
Plaintiff  appeals.  Affirmed. 

See,  also,  153  Cal.  215,  04  Pac.  879,  16  L. 
B.  A.  (N.  S.)  1143,  126  Am.  St  Rep.  77. 

A.  H.  Carpenter,  for  ai^>dlant  Nlcol  ft 
Orr,  G.  F.  McNoble,  LoutUt  ft  Lonttlt,  and 
A.  H.  Ashley,  for  respondenta. 


BURNETT,  J.  The  defendant  W.  F.  Slb- 
1^  was  the  i^eriff,  the  defendant  A.  H.  Ash- 
1^  the  district  attorney,  and  the  defendant 
George  P.  HcNoble  the  assistant  district  at- 
torney, of  San  Joaquin  county  during  all  the 
times  mentioned  In  the  complaint.  The  Fi- 
delity ft  D^sit  Company  of  Maryland  waa 
Uie  surety  on  the  official  bond  ot  said  Sibley, 
and  John  N.  Stennett,  the  otiier  defendant, 
was,  it  la  alleged  In  the  complaint,  "a  tbiet 
and  perjury  who  bartered  bla  testtmony  to 
other  dtfendanta  her^  for  Immunity  from 
crime." 

Among  the  all^atlona  against  these  de* 
fendaots  la  that  "they  corruptly,  maliciously^ 
and  without  probable  or  any  cause  prosecut- 
ed plaintiff  before  the  grand  jury  and  before 
a  trial  jnry  in  the  superior  court  and  on  ap- 
peal before  the  Snpreme  Court  for  the  crime 
of  Bubometion  of  perjury,  and  whereby  they 
obtained  a  Judgment  of  ooDvlctlon  against 
plaintiff  by  means  of  fraud,  coercion,  and  by 
false  and  perjured  testimony."  Plaintiff  was 
convicted  and  sentenced  to  the  penitentiary 
for  five  years,  bnt  the  Judgment  was  re- 
versed by  the  Supreme  Court  136  Cal.  391, 
68  Pac.  1027.  The  said  criminal  action  waa 
thereupon  dismissed  by  the  district  attor- 
ney, bnt  after  the  defendant  therein  bad  suf- 
fered confinement  in  the  county  Jail  for  a 
period  of  261  days.  The  trial  herein  was 
before  a  jury  and  a  general  verdict  was  ren- 
dered In  favor  of  defendants.  The  appeal  la 
from  the  Judgment  and  the  order  denying  a 
motion  for  a  change  of  venue. 

[1]  It  is  apparent  that  we  cannot  disturb 
this  latter  order.  The  only  evidence  In  sup- 
port of  the  motion  Is  found  in  the  affidavit 
of  plaintiff  wherein  he  sets  out  that  "he  has 
reason  to  beJteve  and  does  believe  that  he 
cannot  have  a  fair  and  Impartial  trial  of  said 
action  in  said  county  before  said  or  any  Ju- 
ry" for  certain  reasons,  whi<A  be  enumer- 
ates. The  material  facts  therein  averred 
are  all  denied  in  the  counter  affidavits  of 
the  sheriff,  the  district  attorney,  and  assist- 
ant district  attorney,  and  these  defendants 
are  positive  In  the  eplnlon  that  there  was 
nothing  to  prev^t  the  plaintiff  from  having 
a  fair  trial.  The  voir  dire  examination  of 
the  Jurors  Is  not  included  In  the  transcript, 
and  bmce  we  cannot  hold.  In  view  of  the  ac- 
tion of  the  court  below  upon  conflicting  affl- 
davlts,  that  a  single  citizen  liable  for  Jury 
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4nt7  Id  tbe  county  was  disqualifled  to  gtve 
plaintlfl  a  fair  and  Impartial  trial. 

Many  points  are  made  by  appellant  for  a 
reversal  of  tbe  Jndgm^t  Those  that  we 
consider  of  sufficient  importance  to  merit 
eonslderatlon  we  proceed  to  notice. 

[2]  Id  the  first  place,  it  is  Insisted  that  ne 
evidence  was  produced  that  plaintlfl  commit- 
ted tbe  crime  charged  acalast  blm,  and  there- 
fore it  mast  be  held  that  he  was  prosecuted 
without  probable  cause.  The  sravamen  of 
the  perjury  diarge  in  the  Indictment  la  that 
At  the  trial  In  the  justice  court  of  Stockton 
township  of  the  charge  of  petit  larceny 
against  one  Arthur  Ennis  J,  H.  Stennett 
falBtiy  testified  "in  substance  aad  to  the  ef- 
fect that  he,  tbe  said  J.  H.  Stennett,  did  not 
at  any  time  on  the  night  of  January  8,  A.  D. 
1901,  or  on  the  morning  of  January  9,  1901, 
or  at  all,  see  one  Arthur  Ennls  on  the  prem- 
ises of  the  said  J.  H.  Stennett,  near  Lodi,  in 
San  Joaquin  county,  and  the  particular 
charge  In  said  indictment  against  plaintiff 
herein  was  that  the  "said  A.  H.  Carpenter, 
at  and  in  said  San  Joaquin  county,  Califor* 
nla,  on  or  about  the  23d  day  of  January,  A. 
D.  1901,  did  feloniously,  willfully  and  cor^ 
ruptly,  knowing  the  testimony  so  given  by 
the  said  J.  H.  Stennett  as  aforesaid,  would 
be,  and  was  knowingly,  wUlfnlly  and  cor- 
ruptly false  as  aforesaid,  and  well  knowing 
that  the  said  J.  H.  Stemiett  weU  knew  that 
the  said  statement  that  he,  the  said  J.  H. 
Stennett,  was  about  to  make  and  did  make 
under  oath,  in  the  manner  and  form  afore- 
said, was  knowingly,  willfully  and  corruptly 
false,  suhom.  Incite,  and  procure  the  said 
J.  H.  Stennett,  being  so  sworn  as  aforesaid, 
to  feloniously,  knowingly,  willfully,  and  coi^ 
ruptly  and  falsely  testify  as  aforesaid." 

FlaintUTs  contention  is  that  the  only  evi- 
dence that  he  committed  the  offense  Is  found 
in  the  answers  to  three  leading  and  sug- 
gestire  questions  asked  of  the  said  John  H. 
Stennett,  as  follows:  "Q.  I  will  ask  you 
whether  he  asked  you  then  and  there  that 
afternoon  whether  or  not  you  ever  saw  the 
defendant  Ennls  at  any  time  out  to  your 
premises  on  the  8th  day  of  January  or  tbe 
morning  of  the  9th  of  January,  or  at  all? 
A.  Yes,  sir.  q.  What  did  you  answer  to 
that?  A.  No,  sir.  Q.  I  will  ask  you  wheth- 
er or  not  at  any  time  previous  to  the  time 
that  you — that  question  was  asked  yon  and 
that  answer  givon  by  you— whether  Carpen- 
ter had  wai  talked  over  with  you  that  that 
was  to  be  your  answer  to  that  question?  A. 
Yes,  sir."  It  Is  further  contended  that,  since 
the  relatiim  of  attorney  and  dient  existed 
at  the  time  mentioned  between  tbe  said  Car- 
penter and  Stcttnett,  *ihe  aet  ef  *talkii« 
over'  the  satd  tcatimony  was  In  no  senae  a 
crime,  bat  a  i»ofe«ional  duty  on  the  part  of 
plaintiff  u  suck  attonwy."  There  la  no 
^eetlon  as  to  the  mle^  It  la  well  stated  in 
Harkrader  v.  Moore,  44  Cal.  151,  as  follows : 
'*^ka  sniTUMn  o<  tlw  action  la  that  the  de- 


foidant  Instituted  the  proceedings  without 
probable  cause — that  is,  without  havlac  at 
the  time  such  knowledge  or  InfOTmatioa  aa 
would  superinduce  in  the  mind  itf  an  In- 
genuous and  unprejudiced  persoB  nt  ordbiary 
capacity  a  reasonable  belief  that  tiic  plala- 
tifl  was  guilty  of  the  diarge.  The  defense 
ainat  be  that  he  did  believe  and  had  reason- 
able grounds  to  beUeve  that  tbe  accusation 
he  made  was  well  founded.  Trobable  cause 
does  not  depend  on  the  actual  state  of  the  . 
case,  in  point  of  fact,  but  upon  the  bosesc  ! 
and  reasonable  belief  of  the  party  prosecnt- 
Ing.  It  must  appear  that  the  defendant  knew 
of  the  existuice  of  tiieee  facts  which  tended 
to  show  reasonable  and  probable  cause,  be- 
cause without  knowing  than  he  could  not 
act  upon  them;  and  also  that  he  b^tered 
the  facts  amounted  to  the  offense  which  ha 
diarged,  because  otherwise  be  will  have 
made  them  the  pretext  for  prosecution  with- 
out even  entertaining  the  opinion  that  he  had 
a  right  to  prosecute^'  2  Greenleaf,  Bv.  455." 

[S]  Of  course,  it  is  apparent  that  the  term 
"knowledge,  as  used  In  tjie  foregoli^  qaota- 
tion.  Is  not  confined  to  personal  observation, 
but  It  Includes  that  and  also  InformaUon  ob- 
tained through  the  wdlnary  and  generally 
recognised  chann^  eommmdcatkm.  Witii 
this  view  of  the  requirement  of  tbe  rule  *^ 
probable  cause,"  If  the  evidence  quoted  by 
atppellant  were  all  that  waa  submitted  to 
the  grand  jury,  we  could  hardly  escape  the 
conclusion  that  the  district  attomer  had  fail- 
ed to  justify  his  prosecution,  but  an  exam- 
ination of  tbe  whole  record  places  the  mat- 
to*  in  an  emtlrely  different  light  Mr.  Ash- 
ley was  put  upon  the  stand  by  aM>eUant  and 
Interrogated  as  to  his  reasons  for  the  course 
he  (Ashley)  pursued.  From  his  laigthy  state- 
ment we  select  the  following  significant 
facta:  On  January  21st  the  case  of  Peo- 
ple V.  Davis  came  on  for  trial.  Garpenttf 
telephoned  Ashl^  that.  If  the  Stennetts  were 
absent,  he  (Carpenter),  who  represented  Da- 
vis as  well  as  Ennls  and  the  Stennetts,  would 
consent  to  a  continuance.  Carpentw  was 
placed  upon  the  stand  and  stated  that,  aft- 
er Stennett  was  acquitted  a  day  or  two  be- 
fore, he,  Carpenter,  went  from  the  Justiot 
court  to  bis  office,  bat,  aa  a  matter  of  bet 
the  district  attorn^  learned  that  Gupoittf 
had  gone  to  the  Roosevelt  lodging  boose  on 
Main  street,  and  while  he  was  there  a  note 
was  taken  out  to  the  Stennetts  over  the  back 
ttaot  down  to  the  Standard  lodging  boose. 
advlalBg  them  to  get  oat  of  town,  to  ga  down 
the  Saau  F*  Ballroad  track  and  take  thi 
train  and  get  ont  that  way.  The  statemestt 
ef  the  Stometts  wtf*  takea  nry  carefully, 
and  corroborating  evidence  was  obtained  that 
they  bad  vWted  Mr.  Carpenter  at  Us  offioe 
and  had  saeD  Um  on  tbe  street  at  mdi  ttees 
oa  they  mentioned.  Before  the  trial  «r  the 
Audi  Case  the  district  attomeiy  bad  nodvad 
from  the  edierlff  a  written  statement  made 
by  Stennett  In  tbe  oonntgr  laU,  oa  Jannary 
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11<  1901.  fn  which  he  dedarad  that  Ennls 
and  Davis  were  at  his  hoase  at  the  time  In 
dispute,  that  thtj  came  there  to  borrow  his 
**ris:,"  and  said  they  were  going  to  Sargent'i 
t«  set  Bome  pork,  and  they  came  back  be- 
tween half  past  2  and  3  In  the  morning  with 
a  bog  tn  the  wagon.  In  said  statement  w&S 
Cfven  ft  mlnnte  account  of  what  occurred. 
At  tlie  trial  of  Bnnls  'Mr.  Ashley  heard  the 
witness  Stennett  testis  that  he  did  not  see 
Ikmls  at  his  home  on  the  night  in  question. 
After  court  was  adjourned,  the  district  at- 
torney asked  the  sheriff  to  arrest  Stennett 
for  perjury,  and.  In  reply  to  Mr.  Carpenter's 
statement  that  it  was  a  bnlldoElng  scheme, 
Mr.  Ashley  said  It  was  a  sexious  matter,  so 
serious  that  Mr.  Carpenter's  connection  with 
It  would  hare  to  be  Investigated  and  laid  be- 
fore the  grand  jury,  and  that  Carpenter 
would  have  an  opportunl^  himself  to  be 
heard.  Immediately  after  the  trial  of  Sten- 
nett. Hr.  Wall,  a  d^nty  sheriff,  told  Mr. 
Ashley  to  hurry  and  get  a  subpoena,  an  be 
had  seen  Carpenter  beckon  St^mett  to  go. 
The  ccmstahle,  James  Grant,  reported  that 
he  had  gone  to  Carpenter's  office  and  could 
get  no  Information  as  to  Btennett's  where- 
abouts. Subsequently  Mrs.  Stennett  stated 
to  Mr.  Ashley  that  Mr.  Carpenter  was  In  tbd 
room  In  the  Rooserelt  lodging  bouse,  and,  at 
his  suggestion,  a  note  was  written  to  Mr. 
Stennett  to  get  out  of  town.  Mr.  Btamett 
and  Mrs.  Stomett  stated  that  they  had  gone 
to  Mr.  Carpenter's  place  and  bad  seen  htm. 
He  said  that  be  would  have  to  see  the  state- 
ment tbat  Stennett  had  made  to  the  sheriff, 
that  be  was  sorry  that  Stennett  had  made 
the  statemeit,  and  finally  made  an  appoint- 
ment for  the  next  day  in  his  office.  Then  In 
the  office  Mr.  Carpenter  endeavored  to  as- 
certain whether  the  statement  was  sworn 
to,  said  it  could  not  be  sworn  to  because  the 
sheriff  could  not  administer  an  oath,  and  he 
did  not  need  to  Identify  Ennls  as  being  at 
his  place  at  Lodi.  did  not  need  to  Identify 
Ennls,  who  was  then  to  be  tried.  Mr.  Sten- 
nett said  that  be  asked  Mr.  Carpenter  if 
there  was  any  danger  of  perjury,  and  Car- 
penter had  told  him  no,  and  that  be  must  not 
be  surprised  if  Carpenter  went  after  him 
rough  on  cross-examination,  and  that  he  must 
watch  Carpenter,  keep  his  eye  on  him  In  ref- 
erence to  his  testimony,  watch  his  objections, 
and  he  would  maybe  get  a  line  as  to  bow  he 
woald  answer.  He  said  further  tbat  In  talk- 
ing to  Mr.  Carpenter  he  would  go  on  to  say 
that  Bnnls  was  present  when  Cazpenter  ask- 
ed blm  who  was  there,  r^)eatlng  that  Bnnls 
was  there  becamw  of  the  fact,  and  that  Mr. 
Carpentw  would  say,  "You  must  not  say 
that;  that  It  woold  convict  Bnnis."  The  dis- 
trict attorney  also  described  tJu  peculiar  con- 
duct of  Stennett  while  testifying  at  the  trial 
of  Bnnis,  ttat<"g  that,  when  the  witness  was 
BAed  aa  Important  qTUStlon,  he  "would  wait 
for  you  (Carpenter)  to  object,  and  he  seeia- 
ed  to  gather  from  your  objection  something 


in  line  with  his  aaswer.  I  could  not  at  all 

times  be  between  you  and  the  witness,  and, 
when  I  got  between  you,  the  witness  was  con- 
fused and  seemed  to  be  at  sea,  and  I  wonld 
get  more  answers  from  him  In  accordance 
with  the  statement  he  made  to  the  sheriff,'* 
etc.  No  appellate  court  could  say  that  the 
district  attorney  had  no  legal  right  to  believe 
from  tlie  foregoing  and  other  circumstances 
detailed  that  plaintiff  was  guilty  of  the  crime 
of  subornation  of  perjury,  and  that  it  was 
his  duty  to  prosecute  him  for  said  offense. 
Tb«  district  attorney  is  necessarily  rested 
with  considerable  discretion,  In  such  matters. 
If  there  is  substantial  ground  for  bis  belief, 
and  it  is  so  held  by  the  trial  court,  the  find- 
ing manifestly  cannot  be  snccessfnUy  assail- 
ed on  appeal.  Mr.  Ashley  declared  as  a  wit- 
ness that  "from  what  bad  come  to  his  knowl- 
edge 88  district  attorney,  from  the  state- 
ments of  all  these  parties  and  from  his  oh- 
servation  of  the  talk  and  actions  of  Mr.  Car- 
penter,  that  he  did  not  have  the  shadow  of 
a  doubt  that  plaintiff  had  committed  t3ie 
crime  of  subornation  of  perjury." 

{4]  The  record  does  not  show  clearly  all 
the  evidence  tbat  was  presented  to  the  grand 
Jury  or  that  was  used  on  the  trial,  but  it 
does  appear  that  there  was  a  sufficient  show- 
ing to  constitute  the  basis  for  "probable 
cause."  Even  if  this  were  not  so,  In  the  con- 
dition of  the  record,  we  should  have  to  pre- 
sume that  the  indictment  and  the  trial  were 
warranted,  assuming  that  for  insufficiency 
of  the  evidence  therefor  the  district  attorney 
could  be  held  liable  for  damages  in  an  ac- 
tion for  malldoua  prosecution.  We  have  de- 
voted attention  to  the  case  only  as  it  affects 
the  defendant,  Ashley,  for  the  reason  that 
It  is  very  clear  from  the  record  that  there 
was  no  conspiracy  shown,  and  the  acts  of 
the  other  defenduits  were  really  dei)endent 
upon  and  subordinate  to  the  conduct  of  the 
district  attorney  and  In  line  with  their  plain 
duty  as  public  officials  without  any  malice 
whatever  against  the  plaintiff.  It  is  hardly 
necessary  to  add  that  the  plaintiff  may  have 
been  uitlrely  innocent  of  the  charge  against 
him — and  we  desire  to  Intimate  nothing  to 
the  contrary — but  it  Is  nevertheless  true,  as  a 
matter  of  law,  tbat  there  was  probable  cause 
for  his  prosecution.  In  Booraem  v.  Potter 
Hotel  Co.,  154  Cal.  102,  87  Pac.  66,  It  Is  said 
the  conduct  of  plaintiff  throughout  the  trans- 
action, which  was  the  basis  for  his  arrest, 
"was  that  of  an  honorable  and  upright  man, 
and  there  was  nothing  In  his  conduct  to  have 
excited  suspicion,"  yet,  by  reason  of  a  mis- 
take made  by  a  Los  Angeles  bank  In  dis- 
honoring a  check,  It  was  held  that  probable 
cause  was  shown  for  the  prosecution,  not- 
withstanding that  prosecution  was  after- 
wards proved  to  be  absolutely  unwarranted. 

Appellant  claims  that  "the  same  testimony 
and  tActa  that  were  before  the  trial  Jury 
were  before  the  grand  Jury,  and  the  only 
evidence  before  the  trial  Jury  was  to  the  • 
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feet  that  plaintiff  talked  over  the  evideiice 
wltti  his  client,  and  the  only  wltnees  that 
testified  to  the  charge  was  the  thief  and  por- 
Jorer  Stennett"  But  be  li  not  borne  out  by 
hla  references  to  the  transolpt  No  wttneM 
atten^ted  to  produce  all  the  teBtlmonr  that 
waa  heard  by  either  body.  TbB  fanlt  ef  Bjf- 
pellant  la  In  pointing  ont  a  portion  of  ttiat 
testimony  whltdi  Is  reproduced  and  assum- 
ing, contrary  to  the  record,  that  notblng  else 
was  presented.  One  of  tb»  grand  jurors 
called  by  plaintiff  Ulustratss  the  fallacy  of 
this  position  In  the  declaiatten  that:  **!  can't 
call  to  memory  the  different  witaesMS  and 
the  different  parts  they  took  in  that  testi- 
numy.  The  testimony  was  proven  to  the  sat- 
isfaction at  the  grand  jury  that  you  did  su- 
boni  Stenn^"  He  also  testlfled  that  he 
"ronembezed  from  the  evidence  that  the  per- 
sons who  testlfled  that  Mr.  Carpento:  com- 
mlttsd  snboznatloa  of  perjury  were  present 
and  heard  or  saw  the  subcwnlng."  J.  A. 
Plnmmer,  also,  who  was  plaintiff's  attorn^ 
on  the  criminal  charge,  testified  that  there 
waa  a  la^  numba  of  witnesses  at  the  trial 
who  testified  to  many  dreumstanoes  bearing 
npon  the  charge  and  that  he  did  not  pretend 
te  give  aU  the  testimony,  even  of  Mr.  n  Mrs. 
Stsnnett 

[I]  Appellant  Is  equally  tnaecnnite  In  his 
assertion  that  the  record  shows  that  no  tt- 
fort  was  made  to  xwove  ttiat  Stomett  swore 
falsely  when  he  testlfled  that  he  did  not  see 
Bnnis  at  his  idace.  Appellant  Ignores  the 
rule  imposing  npon  him  Uie  burden  of  prov- 
ing the  want  of  probable  cause.  Respondoits 
could  rest  npon  the  presumptloQ  that  they 
acted  in  good  faldi  and  fw  soflldait  reason, 
but  in  addition,  as  we  have  already  seen. 
Mi.  Ashley  had  informatltm  which  Justified 
him  In  the  belief  that  said  testimony  was 
false,  and  it  Kstpeua,  at  least  InferentlaUy. 
that  there  was  such  evidence  put  before  the 
grand  and  also  the  tdal  Jury. 

[1, 7]  The  ruling  of  the  court  ms  mani- 
festly correct  in  sustaining  an  objection  to 
the  following  queetloD  asked  of  one  of  the 
grand  jurors:  "Yon  did  not  Intoid  to  flnd 
any  such  Indictment  ^Inst  A.  H.  Oarpoater 
then?"  No  citation  of  authorities  Is  needed 
tor  the  proposition  that  a  grand  juror  can- 
not, in  a  collateral  proceeding,  impeach  In 
this  manner  his  official  action  In  finding  an 
indictment  Besides,  It  Is  clear  that  it  could 
have  no  rdatton  to  the  question  of  probable 
cause  for  the  prosecution  or  conspiracy  on 
the  part  of  defnndants. 

[I]  Referring  to  the  transcript  of  the  tes- 
timMiy  takm  at  his  trial,  plaintiff  asked  the 
said  witness.  J.  A.  Plununer,  this  question: 
"After  refreshing  your  monory  from  that 
exhibit,  can  you  tell  now  who  offered  Mrs. 
Stennett  these  inducemoits  to  so  testify?" 
The ,  objection  was  made  that  the  writing 
Itself  was  the  best  evid«ice  of  what  the  tes- 
timony was.  The  conrt  so  ruled.  It  is  clear 
that  the. witness  did  not  (dalm  to  know  who 
offwad  said  inducwMDt^  and  hence  the  form 


of  the  question  was  ol^ectlonable  as  calling 
for  hearsay  testimony.  But,  if  it  was  sought 
to  show  what  the  testlmmiy  omowning  said 
inducements  waa  at  the  trial.  It  la  difficult 
to  understand  why  plaintiff  should  have 
objected  to  the  writing  when  the  witness 
had  just  stated  that  the  witting  was  sub- 
stantially correct 

[|]  Appellant  claims  that  'it  was  error 
for  the  court  to  receive  In  evidoce  the  al- 
leged statouent  of  John  H.  Stennett,  which 
purported  to  have  been  made  at  the  county 
jail  on  January  U,  IDOL  The  witness  did 
not  see  the  hog  thief  sign  the  statam^t,  and. 
did  not  ask  the  questions,  nor  bear  the  an- 
swers thereto.  He  had.no  personal  knowl- 
edge of  the  comctness  of  that  atatonent" 
But  Ur.  Ashley  had  stated  that  he  knew 
the  signature  to  be  that  of  Stennett  and 
that  it  was  the  statement  to  which  he  re- 
ferred In  his  direct  «camination.  It  was  evl- 
daice  that  Stennett  at  the  trial  of  Ehmls 
had  committed  perjury,  and  was  a  part  of 
the  information  which  came  to  Ashley  as 
district  attorn^,  and  upon  vbich  he  acted, 
and  was  dearly  admissible  iipon  the  question 
of  probable  cause. 

[II]  "Probable  cause,"  depeodlng,  as  it 
does,  not  upon  tlie  actual  state  vt  tiie  cas^ 
but  upon  the  honest  and  reasonable  belitf 
of  the  party  prosecuting,  must  necessarily  be 
tibe  ivoduct  in  part  at  leaat,  of  hearsay 
declarations,  and  much  of  the  information 
as  to  the  crime  and  party  committing  it 
would  naturally  be  Imparted  to  the  district 
attomoy  al<me  prior  to  the  actnal  prosecu- 
tion. Galled  upon  to  justify  his  course  in 
Instituting  the  investigation  btfore  the  grand 
jury  and  In  bringing  plaintiff  to  trial  on 
the  Indictment,  it  was  entirely  proper  for 
Bir.  Ashley  to  give  the  sources  of  his  Infor- 
mation and  to  relate  in  detail  the  tacts  ot 
his  own  personal  knowledge  and  those  com- 
municated by  others  In  order  that  the  court 
might  determine  whether  bis  activity  against 
the  plaintiff  rested  upon  an  h<mest  and  rea- 
sonable belief  as  to  guilt  and  was  Inspired 
by  a  sense  of  duty  and  right  or  was  the 
product  of  a  wanton  and  malidons  purpose 
to  injure  plaintiff  or  to  accomplish  some  ob- 
ject which  he  knew  to  be  wrong  and  against 
sound  public  policy.  Fox  v.  Smith,  2S  B.  I. 
256.  66  Aa  698;  «  Words  and  Phrases,  6020- 
6627.  vol.  8.  p.  7766.  Indeed,  the  redtal 
of  his  reasons  for  the  prosecutkm  was  In- 
vited by  the  plaintiff,  who  asked  Bfr.  Ash- 
ley for  the  sources  of  hts  information,  and 
"where  and  wh^  he  learned  that  the  offense 
of  subornation  of  perjury  had  been  com- 
mitted." 

[11]  It  was  entlT^  proper  for  the  ccHirt 
to  allow  the  witness  ^hley  to  answer  the 
question:  "Did  yon  at  that  time  say  any- 
thing to  Mr.  OarpeatMT  with  r^erence  to  In- 
vestigating his  case,  and  If  the  facts  com- 
ing to  your  knowledge  Justified  it  in  your 
judgmut  as  district  attorney  of  laying  it 
before  the  grand  jury?'*   The  question  za- 
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lated  to  tbe  trial  of  Ennis,  and  was  proper 
cross-examination.  The  witness  had  been 
asked  by  plaintiff  tf  the  former  had  not  been 
sued  by  the  latter  for  slander  based  upon 
the  statements  made  by  Ashley  at  the  time 
The  porpose  of  the  direct  examination  In 
that  respect  was  obviously  to  show  malice 
on  the  part  of  tbe  witness.  To  rebut  the 
Inferoice  and  to  show  bis  good  faith  he 
clearly  had  the  right  on  cross-examlnatlOD 
to  state  Jt»t  what  was  said. 

[12]  Itie  court  committed  no  error  In  otw- 
mllng  plaintiff's  objection  to  the  question 
ashed  of  Mr.  Ashley  on  cross-examination: 
"Will  you  please  state  fully  all  the  informa- 
tion imparted  to  yon  as  district  attorney 
upon  which  you  acted  and  upon  which  yoa 
brought  to  the  attention  of  the  grand  Jury, 
the  charge  against  A.  H.  Carpenter  of  sub- 
ornation of  perjury?"  On  examination  in 
dilef  a  part  of  the  Information  had  been 
called  for,  and  one  Informant,  an  alleged 
thief  and  perjurer,  bad  been  singled  out  and 
the  matter  left  so  that  it  migbt  appear  that 
this  was  the  only  warrant  for  the  district 
attorney's  action.  The  door  was  thereby 
opened  for  a  complete  revelation  of  the 
sources  and  extent  of  bis  information. 

[13]  It  was  entirely  proper  for  Mr.  Ash- 
ley, on  cross-examination,  to  explain  fully 
what  occurred  between  him  and  the  witness 
Stennett  as  to  the  promise  of  immanlty  from 
prosecution  made  by  the  former  to  the  lat- 
ter in  order  to  show  the  good  faith  of  the 
district  attorney  In  the  transaction.  Besides, 
he  substantially  corered  the  ground  In  the 
direct  examination  wbmi.  In  reply  to  tiie 
question :  "Did  you  agree  not  to  prosecute 
him  for  any  charges  of  perjnry  and  for  his 
hog  stealing  if  he  would  give  his  evidence 
in  certain  cases?''  he  answered:  "I  agreed 
If— on  tbe— after  the  24th  of  March,  after 
consultation  with  Judge  Budd — that  I  would 
not  prosecute  him  for  these  charges  of  per- 
jury, provided  he  would  tell  the  truth  and 
famish  me  with  all  the  circumstances  and 
details  and  corroborating  matters  which 
would  show  at  every  time  tbe  matters  and 
things  InvolTed  in  their  truthful  light;  and 
to  the  best  of  my  knowledge  he  did  so." 

[14,  K]  Appellant  complains  that  the  court 
nstained  an  objection  to  the  following  ques- 
tion asked  by  him  of  Mr,  Ashley  on  redirect 
-examination:  "This  statement  that  baa  beaa 
offered  In  evidence  and  that  has  been  read 
In  evidence,  of  Jack  Stennett,  waa  false  in 
many  particalars?"  The  question  was  ob- 
jectionable on  tbe  ground  that  the  state- 
ment bad  been  received  in  evidence  simply 
for  the  purpose  of  showing  the  information 
which  caiM  to  the  district  attorney.  It 
would  not  affect  the  quesitton  of  iv<rt)able 
«aQse  if  the  district  attorney  knew  at  the 
time  of  the  present  trial  that  Ml4t  statement 
waa  false  In  many  particulars,  as  a  mat- 
ter of  fact,  however,  tbe  witness  testified 
AftOTwards  wttlMrat  •bjectton  that  at  the 


time  the  statement  was  made  he  "was  sat- 
isfied that  portions  of  It  were  false  and  por- 
tions woe  true."  Appellant,  therefore,  had 
the  full  advantage  ef  any  material  Inquiry 
as  to  the  verity  ef  the  statnaent. 

[II]  Plalntlfl  asked  wUbsm  Parker,  tb^ 
justice  of  the  peace  who  presided  at  the  tri- 
al of  Bbnis,  tbe  following  question:  "Now 
will  yen  state  to  the  jury  whether  or  not 
you  saw  me  suborn  the  witness  Stoinett 
while  the  trial  was  going  on  there  In  your 
presence,  and  In  tbe  presence  of  the  Jury 
and  spectators?"  The  court  properly  sus- 
tained an  objection  that  it  called  for  a  con- 
clusion, and  not  facts  and  occurrences.  The 
witness  was  permitted  to  answer  every  prop- 
er question  that  was  submitted  to  him. 

[in  Mr.  Ashley  was  asked  by  plaintiff  this 
question:  "You  have  not  courted  an  investi- 
gation in  this  court  upon  that  subject,  have 
yon?**  referring  to  a  charge  that  the  said 
Ashley  bad  attempted  to  secure  fl.OOO  from 
Carpenter  upon  condition  and  promise  that 
the  indictment  against  the  latter  be  dismiss- 
ed. The  witness  answered:  "Because  you 
never  have  put  a  paper  in  this  court  In  my 
judgment  stating  "facts  upon  which  any  pro- 
ceeding  could  be  had  against  you  for  your 
statements.  You  state  your  facts  In  sucb  a 
way  it  does  not  give  the  court  jurisdiction, 
and  it  does  not  give  the  party  any  recourse 
against  yon.  Yon  put  into  your  papers  a 
number  of  allegations  of  such  a  character 
that  they  cannot  be  answered  for  tbelr  in- 
definiteness  and  there  la  no  way  to  meet 
them."  The  answer  is  somewhat  discursive 
and  argnmoitative.  It  amounts  no  more, 
however,  than  to  a  negative  with  bis  reasons 
for  not  courting  the  investigation.  Appel- 
lant claims  that  this  and  some  subsequent 
answers  were  "scandalous  and  libelous,"  but 
it  may  be  said  that,  considering  the  charac- 
ter of  the  qneeUons  propounded,  it  hardly 
behooves  appellant  to  complain. 

[Ill  Some  30  instructions,  covering  2&  pages 
of  the  transcript,  were  requested  by  plaintiff 
and  refused.  In  reply  to  appellant's  com- 
plaint, for  the  court's  action,  it  would  be 
sufficient  to  say  that  the  record  does  not 
purport  to  contain  all  the  instructions  given. 
We  should  have  to  indulge,  therefore,  the 
presumption,  if  necessary,  that  tbe  jury  were 
fully  Instructed  by  tbe  court.  But,  assum- 
ing that  the  full  charge  Is  contained  In  the 
transcript.  It  is  apparent  that  tbe  jury  were 
Instructed  upon  all  questions  that  were  nee- 
essary  for  their  oilightenment. 

IH]  Finally,  It  may  be  said  In  answer  to 
all  the  criticism  of  the  rulings  of  the  court 
during  t3)e  trial  and  of  its  action  in  giving 
and  refusing  instmcttena,  that,  if  any  error 
was  committed,  tbe  error  was  wttkeut  prcju- 
Mct  for  tbe  reason  that  the  only  eoacluMen 
warranted  by  the  evidence  Is  tbat  there  was 
probable  cause  for  the  prosecution  of  appel- 
lant, and,  ftirthermore,  o|M»n  certain  mteon- 
tradlcted  facts  to  wUch  Mr.  Axhley  and  oth- 
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era  testified,  the  court  would  hare  been 
authorized  to  hutract  the  Jnry  to  render  a 
Terdict  for  defmdants  for  the  reuou  that 
there  waa  aofflcient  ground  far  said  proae- 
cutloo.  There  waa  aome  contradiction  of 
the  truth  of  aome  of  the  atatementa  made  to 
Aahley,  but  ne  contradiction  of  the  fact  that 
he  waa  ao  informed,  and  there  la  nothing  In 
the  record  to  Justify  the  condualen  that  he 
did  not  act  In  good  faith. 

[M]  There  la  no  evidence  In  the  record  of 
any  fraud  on  the  part  of  the  defendants  or 
any  of  them.  Hence,  under  the  rule,  the  con- 
viction of  appellant  was  sufficient  evldeuce 
of  probable  cause  for  bis  prosecution.  It 
la  atated  In  Holllday  r.  HolUday,  123  Gal.  S2, 
55  Pac.  704,  that,  "without  reviewing  the 
cases  cited,  we  deem  It  enough  to  say  that, 
while  th«e  la  aome  apparrat  conflict  In  the 
decisions,  the  prevailing  rule  is  that  when  a 
person  Is  charged  before  a  competent  court 
having  Jurisdiction  of  the  matter,  and  Is 
tried  and  found  guilty,  the  jadgmoit  render- 
ed, unless  It  is  shown  to  have  been  obtained 
by  means  of  fraud.  Is  conclusive  evidence  of 
probable  cause  for  maklnf^  the  charge,  even 
though  it  la  afterward  held  to  be  unauthor- 
ised and  reversed  on  appeal.  Crescent  Live 
Stock  Co.  V.  Butchers*  Union,  120  U.  S.  141 
[7  Sup.  Ct  472,  90  L.  Ed.  614]."  In  the  latter 
case  it  la  aald:  "The  rule  is  founded  on  deep- 
er grounds  of  public  policy  In  vindication  of 
the  dignity  and  authority  of  Judicial  tribunals 
constituted  for  the  purpose  of  administering 
Justice  according  to  law  and  In  order  that 
their  Judgments  and  decrees  may  be  Invested 
with  that  force  and  sanctity  which  shall  be  a 
shield  and  protection  to  all  parties  and  pw- 
sons  in  privity  with  them." 

Again,  the  gravamen  of  the  charge  against 
defendants  is  tliat  they  "did  for  the  pur- 
pose of  Injuring  the  plaintiff  in  Us  social 
and  business  relations  and  of  exposing  him  to 
public  hatred,  ridicule,  and  contempt,  wrong- 
folly,  unlawfully,  maliciously,  and  felonious- 
ly cmapire,  combine,  confederate,  and  agree 
together  to  falsely  charge  and  accuse  plain- 
tiff of  the  crime  of  subornation  of  perjury 
and  also  to  convict  and  punish  him  for  the 
aforesaid  felony  and  In  pursuance  thereof, 
at  divers  times  during  the  aforesaid  period, 
the  above-named  conapirators  unlawfully  pro> 
cured  false  evidence  to  be  glren  before  the 
grand  Jury,"  etc  There  was  no  evidence 
worthy  of  the  name  that  the  defendants  did 
conspire  togethw  for  such  purpose  or  for 
any  purpose,  ner  la  ttiere  any  evldmce  that 
In  "pursuance"  of  any  conspiracy  or  at  all 
they  "procured  false  evldeDCe  to  be  given 
b^ere  the  grand  Jnry.**  There  waa.  there> 
fore,  an  entire  failure  to  prove  the  ma- 
terial allegations  «f  tba  cemplalnt,  and  Oe 
Jury  might  propwly  have  been  ao  instructed. 

We  have  examined  the  record  with  care, 
but  we  an  sattsfled  with  the  eoncloalon  ef 


the  lower  court.  The  Judgmuit  and  order 
are  thmftn«  affirmed. 

WeeoMnr:  OHIPMAN,  P.  J.;  BABT,  J. 


IKCHANQB  NAT.  BANK  r.  BOSS, 
(av.  SSL) 

(District  Court  of  Avpod,  Beeo^  Bistriet, 
GaUfbraia.   Oct  13,  1911.) 

1.  EkTOPPii.  rt  118*)— I>nDKNca— FiifniifaB. 

SIvtd«nce  XeM  insafficient  to  aostain  a  find- 
ing that  plaintiff  beak  had  acciuiesced  in  the 
sale  of  certain  real  estate  and  the  comptetion 
of  the  transactioa,  so  as  to  be  estopped  to  as- 
sert a  liability  against  defendant  on  notes  pre- 
viously pledged  to  it  for  a  part  of  tlie  pur^ase 
price  of  the  property  by  defendant's  vendor. 

[Ed.  Note.— For  otlier  cases,  see  Estoppel, 
Cent.  Dig.  M  306,  808;  Dec  Dig.  f  118.*] 

2.  BiLis  AND  Nona  (|  427*)— PLBoani  Noru 

— BlOHTB  OF  PUDGB. 

Defendant  purchased  certain  real  estate 
from  S.,  paying  part  of  the  price  and  agreeing 
to  pay  the  balance,  evidenced  by  notes  for  $300, 
payable  at  Intervals  of  6  months,  S.  agKelng 
to  convey  a  dear  title  to  the  property,  whi<£ 
at  the  time  of  tlie  contract  waa  incumbered  by 
mortgage  for  |2,000.  S.  assigned  defendant's 
notes  to  plaintiC  bank  as  security  for  an  io- 
debtedoesB,  bat,  before  defendant  had  notice 
thereof,  be  contracted  to  convey  the  property 
to  K.,  pursuant  to  which  agreement  certain 
money  was  deposited  In  escrow  in  a  savings 
bank.  Before  the  transaction  waa  conaommated, 
defendant  was  notified  of  the  pledge.  Notwith- 
standing sndi  notice,  the  property  waa  told  to 
K.  and  tlie  money  received  used  to  satisfy  the 
outstanding  mortgage,  plaintiff  receiving  noth- 
ing. Held,  that  ptaintlff  hank  never  having 
consented  to  such  settiement.  It  eonatitafesd  no 
satisfaction  ef  defendant's  notaa  pledged  to  it. 

[Ed.  Note.— FM  other  eaaes,  Me  Bills  and 
Notes,  Cent.  Dig.  H  123&-12i4;  Dea  Dig.  f 
427.*] 

Appeal  from  Superior  Court  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  Exchange  National  Bank  against 
J.  A.  Boss.  Judgment  for  defendant,  and 
plaintiff  appeals.  Beversed. 

Roland  G.  Swaffleld,  toK  ai^aUant.  Simp- 
son, Uoody  &  Simpson  and  J.  H.  M«rlam. 
for  reqwnident. 

JAMBS,  J.  Action  biou^  upon  fire  prom- 
issory notes,  each  being  for  the  sum  of  9300. 
exeeoted  by  defoidant  and  made  payable  to 
S.  A.  Sandwscm  or  order.  These  notes  w«r» 
n^otiable  in  foim,  but  were  given  to  rei^ft- 
sent  a  certain  ind^ttedness  arising  upon  a 
contract  for  the  purchase  of  real  property. 
On  June  28,  1906,  def»idant  and  S.  A.  San- 
derson entared  into  a  written  contract  where- 
by Sanderson  agreed  to  sell  and  defendant 
to  buy  portions  of  two  lots  of  land  in  the 
city  of  Long  Beach.  The  contract  provided 
that  the  defwidaBt  should  pay  a  total  sum 
•t  92,^  for  the  property,  sad  that  he  vo 
to  receive  a  dear  title  timeto.  Hm  pnmlB- 
aury  notes  were  ^tw  as  evidaice  «t  the  par- 
tial paymoats  to  becMne  due  under  the  con- 
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tract,  It  beinc  provided  In  the  latter  lustru- 
meot  that  the  sum  of  9300  should  be  paid  by 
defendant  Ross  upon  the  execution  of  the 
contract,  and  the  further  sums  of  ¥300  every 
six  nwntha  thereafter,  except  that  the  Unal 
payment  of  |150  was  to  be  made  three 
months  after  the  last  Installment  of  $300 
became  due.  On  April  26,  1907,  Sanderson 
assigned  the  contract,  together  with  the 
promissory  notes  Incident  thereto,  to  the 
plain tifC  bank  as  collateral  security  for  the 
payment  of  a  large  Indebtedness  th^  owing 
by  him  to  said  plaintiff.  At  the  time  the  con- 
tract referred  to  was  made,  the  real  property, 
which  was  the  subject  thereof  was  Incumber- 
ed by  a  mortgage  glvw  prior  thereto  by  San- 
derson to  secure  an  Indebtedness  of  $2,000 
owing  to  one  Mary  M.  Shaw.  At  the  time 
the  assignment  of  the  contract  was  made  by 
Sanderson  to  plaintiff,  defendant  Ross  had 
paid  all  of  the  money  then  required  to  be 
paid  by  him,  to  wit,  the  Initial  payment  of 
$300  and  the  payment  of  the  further  sum  of 
$300  which  had  fallen  due  on  December  28. 

1906.  Before  defendant  had  notice  that  San- 
derson had  assigned  the  contract  and  notes 
to  the  plaintUf,  he  bad  entered  Into  some 
agreement  whereby  It  was  contemplated  that 
one  Kirsher  should  be  given  title  to  the  real 
property  agreed  to  be  conveyed  by  Sander- 
son to  defendant  Certain  money  which  was 
to  be  used  In  the  consummation  of  the  lat- 
ter deal  was  deposited  with  the  escrow  clerk 
of  the  Citizens'  Savings  Bank  of  Long  Beach, 
but  before  this  transaction  was  finally  con- 
summated defendant  Ross  received  notice 
that  the  plaintiff  bank  held  the  contract  and 
notes  which  he  had  theretofore  executed  In 
favor  of  SandersoQ.  Notwithstanding  this 
notice,  a  Sale  of  the  proper^  was  made  to 
Kirsher,  the  money  received  being  used  to 
satisfy  the  mortage  indebtedness  thai  out- 
standing to  Mrs.  Shaw,  and  the  plaintiff  bank 
received  nothing.  The  latter  commenced  this 
action  on  July  2,  1900.  at  which  time  the 
several  notes  for  $300  each,  falling  due,  re- 
spectively, on  June  28,  1907,  December  28, 

1907,  June  28,  1906,  December  28,  1908,  and 
June  28,  1900,  had  all  matured.  The  trial 
court  found  In  favor  of  the  defendant  and 
entered  a  judgment  accordingly,  from  which 
Judgment,  and  from  an  order  denying  its  mo- 
tion for  a  new  trial,  the  plalntlfE  has  ap- 
pealed. 

[1]  The  ai^teal  may  be  determined  by  an 
examination  of  the  questions  presented  by 
appellant  touching  the  sufflciency  of  the  evi- 
dence to  sustain  the  findings  of  the  trial 
court  Among  other  facts  determined,  the 
trial  court  made  the  following  finding:  "That 
after  the  idadn'g  of  said  money  in  escrow 
With  said  Cltizois'  Savings  Bank  by  said 
defendant  and  said  Kirsher  as  aforesaid,  the 
plaintiff  having  knowledge  of  the  deposit  of 
said  money  In  escrow  as  aforesaid,  consent- 
^  to  and  urged  the  carrying  out  of  said  es- 
erow."  TbiB  finding  was  made  evidently 
wttb  tbe  Timr  tntertalned  by  the  trial  judge 


that,  while  defendant  after  receiving  notice 
that  his  contract  and  notes  bad  been  assign- 
ed by  Sanderson  to  the  bank,  was  answera- 
ble to  tbe  bank  on  accotmt  of  payments  be- 
coming due  under  said  contract  the  plaintiff 
had  by  acquiescence  In  the  sale  of  the  prop- 
erty to  Kirsher  and  the  carrying  out  of  the 
terms  of  that  transaction,  whatever  they 
may  have  been,  estopped  itself  from  there- 
after making  any  claim  against  the  defend- 
ant on  accoimt  of  the  contract  indebtedness. 
If  the  fact  had  appeared  in  evidence  accord- 
ing to  the  terms  of  the  finding  of  tbe  court, 
no  doubt  the  legal  result  Just  indicated  would 
follow,  but  the  evidence  La  wholly  Inaufiiclent 
to  sustain  the  finding.  Nowhere  in  the  bill 
of  exceptions  Is  it  shown  just  what  the  con- 
tract proposed  to  be  made  with  Kirsher,  and 
which  was  presumably  evidenced  by  some 
writing  placed  wltb  the  escrow  bolder,  was. 
Defendant  Ross  admitted  that  before  tbe  deal 
with  Kirsher  had  been  carried  out  be  re- 
ceived notice  from  the  plaintiff  bank  that  It 
held  his  contract  and  notes,  and  he  himself 
testified  upon  that  subject  as  follows:  "The 
money  was  put  up  In  the  bank  about  July 
19,  1907,  and  I  learned  that  the  Exchange 
National  Bank  held  the  notes  a  short  time 
after  that  At  the  time  the  money  was  paid 
over  and  tbe  deed  from  Sand^son  to  Kirsher 
delivered,  I  knew  that  the  Elxchange  National 
Bank  held  these  notes.  Prior  to  that  time 
I  had  gone  to  Mr.  Julian  (the  «!crow  clerk) 
and  told  him  not  to  turn  that  money  over  to 
Sanderson  until  he  had  possession  of  tbe 
notes.  I  had  several  conversations  with  Mr. 
Wallace  of  the  Exchange  National  Bank  with 
reference  to  these  notes  prior  to  the  closing 
of  the  deal  on  September  ft,  1907."  The  fol- 
lowing testimony  given  by  the  cashier  of 
plaintiff  bank  was  uncontradicted  by  any  tes- 
timony which  appears  in  the  record:  "Wliile 
the  money  was  still  In  escrow  in  the  Citizens' 
Savings  Bank,  and  in  the  early  part  of  Au- 
gust 1907,  Mr.  Robs  told  me  that  he  had  in- 
structed Mr.  Julian  not  to  deliver  the  money 
to  Sanderson  until  he  had  possession  of  the 
notes.  During  the  early  part  of  August 
1907,  after  I  had  written  Mr.  Ross  relative 
to  these  notes,  notifying  him  that  we  were 
the  owners  of  the  same,  and  after  I  had  re- 
ceived a  reply,  I  had  several  conversations 
with  Mr.  ICoss  relative  to  tbe  payment  of 
these  notes.  He  came  to  the  bank  two  or 
three  times  trying  to  get  the  notes  and  stated 
that  be  had  sold  the  property  and  asked  me 
if  I  wouldn't  turn  over  those  notes  so  that 
he  could  complete  the  escrow  as  he  had  sold 
the  property.  I  suggested  he  could,  upon 
satisfying  what  Mr.  Sanderson  owed  us,  1 
would  turn  over  the  notes.  Then  be  said  be 
would  notify  Mr.  Julian  or  notify  tbe  bank, 
not  to  turn  over  that  money  until  we  got  the 
money  concerning  that  point  This  occur- 
red after  I  had  written  him  as  I  before  stat- 
ed and  after  he  had  replied  and  during  the 
early  part  of  August  1907."  There  was  also 
Intf^nced  in  eridenct  tb«  followiac  letter^ 
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whUib  was  Mcnttfied  defendant  as  havlnc 
been  receired  by  him:  "August  6,  190T.  Ifr. 
J.  A.  Rosa,  Puadena  Callf^Dear  Sir:  We 
are  In  receipt  of  tout  letter  of  the  2iia  Inet, 
explaining  that  the  $1,660  had  been  In  the 
First  MaUonal  Bank  of  this  ctt7  aUwe  Jane 
28th  to  pay  off  notes  bearlnf  your  name.  We 
thank  you  tor  this  IzdEormatloii  and  will  have 
to  admit  that  we  wore  not  aware  of  the 
transaction.  We  are  notl^rlnc  the  First  Na- 
tional Bank  to-day  and  urging  tbua  to  hasten 
the  cleaning  up  of  tills  matter.  Very  tmly 
yonrs,  Wm.  H.  Wallace,  Cashier." 

[2]  This  Is  In  substance  aU  of  the  testi- 
mony Introduced  touching  the  mattw  of  any 
allseed  consent  given  by  plaintiff  bank  to  the 
carrying  out  of  the  Klraher  deal,  and  It  la 
tar  trom  establishing  the  Important  ftiet 
found  by  the  court,  that  the  bank  oonsented 
to  the  carrying  ont  of  the  eecrow  agreement 
In  the  way  in  which  It  was  carried  ont,  with 
the  result  that  plaintiff  should  reetf  ve  noth- 
ing on  account  of  the  contract  and  notes  held 
by  It  As  before  noted,  the  testimony  as 
shown  In  the  record  is  meager  Indeed,  uptm 
Qie  subject  of  Just  what  the  escrow  direc- 
tions, as  given  to  tiie  Gltlsens'  Savings  Bank, 
were.  Conceding  that  the  promissory  notes 
and  agreemoot  of  purchase  taken  together 
evidenced  a  contract  nonnegotlable  In  form, 
and  that  therefore  untH  de^dant  Roes  had 
notice  of  the  assignment  thereof  to  plalntUC, 
he  would  have  been  Jostifled  in  making  pay- 
ment of  his  obligation  to  hla  original  creditor, 
Sanderson,  the  case  as  it  Is  presented  to  us 
stsnds  without  any  evidence  tending  to  ahow 
that  Boss  had  by  any  binding  contract  sat- 
isfled  his  Indebtedness  to  Sanderson  before 
notice  that  the  bank  h61d  his  contract  and 
notes  was  received  by  him.  The  defendant 
did  in  Uet  recognize  tiie  dalm  of  the  bank 
and  represfflted  to  the  latta  that  he  had 
given  Instructions  that  the  Klraher  deal  was 
not  to  be  carried  ont  nntil  the  notes  held  by 
tiie  bank  bad  been  surrendered.  Quotinf  hla 
own  words,  he  said:  *^lor  to  that  time  I 
bad  gone  to  Hr.  JuUan  and  told  him  not  to 
turn  tint  money  over  to  Sanderson  until  he 
had  possession  of  the  notes."  We  do  not  re- 
gard the  evidence  r^^rring  to  the  satlBftic- 
tion  of  the  mortg^e  held  by  Mrs.  Shaw,  and 
the  finding  based  tiiereon,  as  material  to  a 
determination  of  the  controversy.  It  may  be 
added  that  the  evidence  does  not  show  that 
the  total  consideration  received  on  the  Klr- 
sher  deal  was  only  saffldent  to  satisfy  tiie 
mortgage  held  Mrs.  Shaw.  Witness  Ju- 
lian, the  escrow  de^  testified  as  follows: 
"The  total  amount  pot  up  was  something 
like  $2,100.  Ttie  selling  price  of  the  property 
as  we  had  it  was  part  money  and  i«rt  trade." 
The  fact  was  that  defendant  Roue,  having 
made  payment  of  $600  on  account  f>f  a  total 
sum  of  92,260  to  be  paid  under  bis  contract 
for  tiie  purcliaae  of  real  estate,  entered  late 
a  negotiation  with  Sanderson  and  Kirsber 


by  which  he  proposed  to  tranafsr  his  Interest 
In  the  pn^erlT  and  so  satisfy  hla  debt  to 
Sanderson.  At  that  time  he  owed  ne  debt 
to  Sandefson,  plaintiff  bank  having  ncquired 
the  right  to  receive  all  moneys  doe  under  the 
contract,  and  any  settiemeat  or  eovpronlse 
made  with  Sanderson  was  without  effect  ms 
against  the  right  et  the  bank  to  nmfc*  collec- 
tion of  the  taU  amount  of  the  indebtednesa. 
As  we  have  pointed  eut,  there  Is  no  erldenoe 
sufficient  to  Justify  tiie  finding  vt  the  court 
that  the  plalntlfl  bank  gave  consent  to  any 
attempted  setUement  made  by  the  defendant 
with  the  original  payee  of  the  contract  and 
notes. 

It  follows  t^at  tiie  Judgment  and  order 
must  be  reversed,  and  ft  Is  so  ordered. 

,We  ocuenr:   ALUBN,  P.  J.;  SHAW,  X 


PEHIi  V.  PANTON.    (Qv.  87W 

(District  Court  of  ^peaL  Second  DiMrict.  CU- 
ifomia.  Oct  16,  l9lL  Reheating  Denied 
Nov.  IS,  1911.  Denied  by  Supreme  Court 
Dec.  16,  19110 

1.  AXTKU.  AITD  BSBOK  (|  171*)— TBIAEt-THB- 

OBT  or  Causs— Questions  Not  Raised  ai 

TBIAL. 

Wbere  In  an  actitm  for  broker's  commie- 
slons,  the  court  inadvertentlj  itruck  from  de- 
fendant's snswer  matter  denyins:  that  plaintiff 
had  procured  a  purcbaaer,  but,  notwithstanding 
this,  idaintiff  introduced  evidence  to  iMt>T«  tlie 
tuct,  and  both  parties  tried  the  case  oa  the  the- 
ory that  a  material  Issue  had  been  raiaed  there- 
on, plaintiff  could  not  claim  for  the  first  time 
on  appeal  that  there  was  no  denial  of  sudi  CacL 
[IDd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  1063-1068^  ll&MU6e; 
Deft  big.  S  171.*] 

2.  Bboksbs  a  60*)— PmroBMAiroi  or  Coir- 

TBACT. 

Where  a  brdcer  Is  employed  to  Decotiate 
a  sale  of  property,  and  has  found  a  purchaser 
ready,  able,  and  willing  to  purchasa  ea  the  ven- 
dor's terms,  the  brewer's  nsht  to  oommissioDS 
does  not  depend  on  final  consumraatioa  of  tbe 
sale  by  tiie  vendor;  tbe  bn^cer's  contract  being 
compiete  when  he  delivers  or  tenders  to  tbe 
owner  a  valid  written  contract  containing  the 
terms  ni  sale  agreed  on,  signed  by  a  party  able 
to  eom^T  tlierewitb,  er  to  answer  In  damages 
if  he  faiu  to  perform. 

[Ed.  Note.— For  other  eases,  see  Broken, 
Cent  Dig.  iS  91-07;  Dee.  IMgTf  60.*I 

S.  BBOEiaa  (i  49*)  —  CoNTEAcr  — >  ScBVicn— 
PnocuBEinEHT   or   Pubchaseb  —  Escbov 

AOBEKVBHT. 

Where  a  broker,  employed  to  sell  property 
on  specified  terms,  procured  a  person  wbo  exe- 
cuted an  escrow  acreement  to  purchase  tbe 
property,  or  forfeit' $1,000,  such  agreement  was 
a  mere  option  to  purchase,  and  not  a  sale,  and 
did  not  entitle  the  broker  to  comisissiooa. 

[Dd.  Note.— For  other  cases,  see  Biutan 
Ceat  Dig.  IS  70-72;  Dec.  Dig.  |  49.*] 

4.  Bbokbbs  (8  49*)— BifPLOmKirT  re  Bill 
Reaxit— Tkbiis  or  Coktbact— "Sau  tei 

Cabh." 

Wbere  a  broker  was  employsd  M  saO  tMl 
wtate  for  a  spotted  pries^  payaUe  half  flash 
and  the  balance  la  a  years  time,  sock  tsras 
required  paymmt  ti  tms  eaah  perttsu  bamedt 
ately  en  a  deHvery  of  the  prspsrty  asld:  sal 
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hence  an  acreement  witb  «  proposed  parchaaer, 
authorbnne  Um  to  pay  tbe  caah  part  <rf  the 
ptice  within  15  dnjt,  was  not  a  compliance 
with  tbe  term*. 

[El  Note.— For  other  caaes,  see  Broken, 
Cent  Die  11  70-72:  De&  Dig.  |  49.*] 

.^ppeal '  from  Snperlor  Gomt,  Blvenlde 
CooDty;  F.  D.  Densmor^  Judge, 

Action  br  N.  O.  Pebl  against  a  D.  ITan- 
tuL  From  a  Judgment  for  defendant,  and 
from  an  order  denying  plalnUfTB  motion  for 
a  new  trial,  he  appeals.  AflSrmed. 

Clua.  P.  Hnev  and  Walter  a  Davison,  for 
appellant  Q.  B.  Freeman,  for  respondent 

SHAW.  J.  Plaintiff,  a  real  estate  broker, 
broDgbt  this  action  to  recover  from  defend- 
ant $300  for  commissions  alleged  to  be  due 
tdm  for  obtaining  a  purchaser  for  certain 
real  estate  owned  hy  defendant  Judgment 
was  rendered  for  defendant,  from  which, 
and  on  order  denying  his  motion  for  a  new 
trial,  plaintiff  prosecutes  this  appeal. 

As  shown  by  the  record,  defendant,  on 
February  6,  1807,  by  a  memorandum  in  writ- 
ing, authorized  plaintiff  to  sell  tbe  property 
therein  described  as  lot  No.  406  of  Ontario 
eolwy  lands  for  the  price  of  911,000  payable 
one-half  In  cash  and  the  balance  in  one  year, 
vith  Interest  thereon  at  tbe  rate  of  7  per 
cent  per  annnm,  payment  thereof  to  be  se- 
cured by  a  mortgage  on  the  property  sold, 
which  agreement  contained  the  following 
proTialon:  "If  sale  is  made,  I  hereby  agree 
to  execute  and  deliver  a  good  and  acc^table 
conveyance  of  said  property,  and  to  pay  a 
commission  of  5  per  cent  on  the  first  f  1,000 
or  less,  and  per  cent  on  all  over  that 
amount,  out  of  the  first  payment."  No  time 
was  specified  when  plalntiCTs  authority  to 
Bell  should  terminate,  and  the  authority  giv- 
en was  at  no  time  revoked  by  defendant, 
la  hla  conq)lalnt  plaintiff  alleged  that  on 
Uarcb  6,  1908,  be  procured  a  buyer  who  was 
then  and  there  ready,  willing,  and  able  to 
pnrcbaae  and  pay  for  the  property  In  con- 
formity with  the  the  terms  and  conditions 
Bet  forth  in  said  contract  and  notified  de- 
fendant to  that  effect,  but  defendant  refused 
to  consummate  the  sale.  This  allegation  (oth- 
er than  that  defendant  refused  to  make  the 
aale)  was  d^ed  by  the  answer,  which  also, 
la  addition  to  Its  denials,  set  up  certain  af- 
firmative matter,  beginning  on  line  11,  p.  8, 
of  tbe  answer,  and  ending  on  line  18,  p.  4, 
thereof.  Plaintiff  moved  that  all  of  said 
matter  (specify ing  It  by  line  and  page)  be 
stricken  from  the  answer  as  Irrelevant  and 
redundant  This  motion  was  by  the  court 
granted,  bat  instead  of  limiting  tbe  order  as 
made  to  that  part  of  the  answer  to  which 
the  motion  was  directed,  the  court  as  shown 
by  the  minute  entry,  ordered  stricken  out 
certain  designated  pages  of  the  answer, 
which  included  tbe  allegations  of  denial, 
leaving  as  the  only  issue  to  be  tried  under 


the  ideadlngs  certain  afilrmatlve  defenses,  as 
to  which  the  court  found  adversely  to  de- 
fendant Notwithstanding  tbe  fact  that  It 
clearly  appears  tbe  order  of  court  was  due 
to  inadvertence,  and  not  responsive  to  the 
motion,  counsel  for  appellant  strenuously  in- 
sists that  this  court  should  eliminate  from 
consideration  all  issues,  other  than  those 
raised  by  the  answer,  after  the  making  of 
the  said  order  as  shown  by  the  record;  and 
thus  considered  it  Is  claimed  that  certain 
material  findings  in  favw  of  defaidant  are 
not  within  the  issues. 

[1]  It  is  apparent  howevOT,  that  upon  the 
trial  of  the  cause  both  tbe  court  and  the 
parties  regarded  the  question  whether  or  not 
plaintiff  had.  as  alleged,  procured  a  purchase 
er  for  the  property,  In  accordance  with  tbe 
terms  of  the  contract  authorizing  the  sale, 
as  the  chief  issne  Involved.  Without  objec- 
tion, both  plaintiff  and  defendant  introduced 
evldoice  touching  tbe  Question,  and  the  court 
made  its  findings  thereon.  If  the  plaintiff 
had  desired  to  take  advantage  of  such  condi- 
tion of  the  pleadings,  be  should  not  only 
have  refrained  from  Introducing  evidence  In 
support  of  the  allegation  of  his  complaint 
which  he  now  claims  was  not  denied,  but 
should  also  have  entered  an  objection  to  the 
defendant  Introducing  testimony  thereon. 
Having  failed  to  do  so  and  the  parties  and 
the  court  having  tried  the  case  upon  the  the- 
ory that  such  material  issne  was  involved 
In  the  pleadings,  appellant  cannot  in  this 
court  for  the  first  time  raise  the  question 
that  there  was  no  such  issue  to  be  tried. 
Fllnn  V,  Ferry,  127  Cal.  848,  60  Pac.  4S4; 
Barbour  v.  FUck,  126  CaL  628,  09  Pac.  122; 
Murdock  V.  Clarke,  90  Cal.  427,  27  Pac.  275; 
Klopper  V.  Levy.  98  Cal.  &2Q,  3S  Pac.  444. 

In  supxwrt  of  plaintiff's  allegation  that  be 
had  procured  one  ready,  able,  and  willing  to 
purchase  the  property  In  accordance  with 
the  terms  and  conditions  of  the  memoran- 
dum authorizing  tbe  making  of  the  sale,  he 
introduced  evidence  establishing  the  follow- 
ing facts:  On  March  6^  1908,  13  months  aft- 
er the  date  wbea  plaintiff  was  so  authorized 
to  sell  the  property,  he  procured  one  Henry 
S.  Orunenwald  to  execute  certain  escrow  in- 
structions, directed  to  the  First  National 
Bank  of  Upland,  California,  wher^  It  was 
stated:  "I  herewith  band  you  check  for  |1,- 
000.  and  agree  to  deposit  with  you  f4,500  In 
cash  on  or  before  fifteen  days  from  this  date, 
and  agree  within  said  fifteen  days  to  execute 
and  deliver  to  you  one  promissory  note  and 
mortgage  securing  same  on  the  property  de- 
scribed below,  dated  March  6,  1008,  due  one 
year  after  date,  with  interest  at  10  per  cent 
per  annum,  with  S  per  cent  rebate  clause" 
— which  note  and  mortgage  was  to  be  In  fa- 
vor of  defendant  for  tbe  sum  of  $5,5(X),  and 
the  bank  was  Instructed  to  deliver  the  |1,- 
000,  together  with  the  mortgage  agreed  to  be 
executed  aud  the  $4,500  agreed  to  be  depos- 
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ited,  to  defendant  npon  receipt  of  a  deed  for 
the  proper^,  accompanied  by  a  certificate  of 
title  from  the  Pioneer  Abstract  &  Title 
Onarantr  Company,  or  the  Consolidated  Ab- 
stract &  Title  Company,  showing  title  to  be 
Tested  In  defendant,  free  of  Incumbrances, 
exc^  taxes,  etc  It  was  further  provided 
In  said  escrow  that,  "In  event  you  are  un- 
able to  comply  with  these  Instructions  with- 
in fifteen  days  from  the  date  hereof,  on  ac- 
count of  my  failure  to  comply  with  the  terms 
herein  stated,  you  are  authorized  to  pay  to 
the  seller  91.000  as  forfeit,  and  hold  balance 
subject  to  my  order,**  to  all  of  which  plain- 
tiff assented  In  writing,  signing  the  same 
"N.  G.  Pehl,  Agent."  That  at  said  Ume  de- 
fendant was  living  near  Corona,  Cal.,  and 
plaintiff  wired  him  from  Upland,  Cal.,  that 
be  had  sold  the  property  In  accordance  with 
the  terms  of  the  contract,  which  telegram 
was  followed  by  a  letter  to  the  same  effect 
The  court  made  its  findings  In  accordance 
with  the  facts  thus  established,  except  that 
the  court  erroneously  found  that,  as  a  condi- 
tion of  sale,  defendant  was  required  to  fur- 
nish certificates  from  two  abstract  compa- 
nies, certl^ing  to  the  satisfactory  condition 
of  title;  whereas,  the  escrow  contract  re- 
quired a  certificate  from  either  one  of  two 
SDch  companies  therein  designated. 

[2]  The  law  Is  well  settled  that  where  a 
broker  Is  employed  to  negotiate  a  sale  of 
property,  and  has  found  a  purchaser  ready, 
able,  and  willing  to  purchase  upon  the  ven- 
dor's expressed  terms,  the  broker's  right  to 
recover  the  agreed  commission  does  not  de- 
pend upon  the  final  consummation  of  the 
sale  by  the  vendor.  "The  contract  on  the 
part  of  the  broker  is  complete  when  he  deliv- 
ers or  tenders  to  the  owner  a  valid  wrltt^ 
contract,  containing  the  terms  of  sale  agreed 
on,  signed  by  a  party  able  to  comply  there- 
wltb,  or  to  answer  In  damages  if  be  should 
fail  to  perform.  •  •  •  The  necessity  of 
a  written  contract  of  sale  may  be  render- 
ed unnecessary  if  the  agent  bring  the  ven- 
dor and  vendee  together,  and  the  latter  Is 
able  and  willing  and  offers  to  complete  tbe 
contract,  provided  the  vendor  will  make  the 
conveyance.  In  such  a  case  the  agent  has 
done  all  tbat  be  can  do,  and  If  the  vendor, 
under  such  circumstances,  refused  to  com- 
plete the  sale,  he,  nevertheless,  will  be  com- 
pelled to  pay  the  agent  his  commissions, 
•  •  •  whether  the  trade  Is  finally  con- 
summated or  not,  because  if  the  vendee  refus- 
es to  take  the  property  the  vendor  holds  tbe 
contract,  wblch  renders  the  former  liable  for 
all  damages."  Hayden  v.  GrlUo,  35  Mo.  App. 
647,  cited  with  approval  In  Gunn  v.  Bank  of 
California,  99  Cal.  353,  33  Pac.  1105. 

[3]  Plaintiff's  right  to  recover  Is  dependent 
upon  wbether  or  not  tbe  execution  and  deliv- 
ery of  the  escrow  contract,  the  substance  of 
wblcb  Is  hereinabove  stated,  accompanied  by 
his  cbeck  for  |1,000,  to  be  applied  as  therein 
specified,  constituted  either  a  sale  of  the 
pnq;)ert7,  «r  the  procuring  of  a  purchaser 


therefor,  within  the  t^nur  of  the  authorisa- 
tion given.  Tested  by  the  authorities,  we  are 
firmly  convinced  that  It  did  not  At  most, 
the  escrow  constituted  a  proposed  purchase 
of  an  option  on  the  part  of  Qronenwald  to 
buy  the  property  within  15  days  from  tbe 
date  of  the  escrow,  according  to  tbe  terms  of 
tbe  memorandum  given  plaintiff,  authorizing 
him  to  make  a  sale,  and  in  the  event  of  Grun- 
enwald's  failure  to  exercise  such  option  and 
complete  the  purchase  on  his  part  the  $1,000 
was  to  be  paid  to  defendant  as  forfeit  mon- 
ey; otherwise  to  be  applied  on  the  first  i>ay- 
ment  of  ^,500.  Indeed,  counsel  for  plalntLfT 
admits  as  much,  (or  he  says,  referring  to 
Grunenwald's  contract:  "This  agreement  was 
placed  tn  escrow,  together  with  a  |l,00O 
check.  In  the  First  National  Bank  of  Upland; 
said  11,000  being  forfeit  money,  In  case  said 
Grunenwald  refused  to  buy  tbe  property." 
And,  again,  that  "defendant  would  receive 
91.000  as  forfeit  money,  then  on  deposit  In 
the  First  National  Bank  of  Upland,  Califor- 
nia,'' In  case  Grunenwald  made  default  In 
paying  the  balance  of  $4,500  and  causing  the 
delivery  of  the  note  and  mortgage  for  $5,500. 
It  Is  not  claimed  that  plaintiff  at  any  time 
brought  the  parties  together,  or  that  defend- 

j  ant  ever  assented  to  the  sale  to  Grunenwald. 
Conceding  the  latter  was  ready,  willing,  and 
able  to  purchase  upon  the  terms  authorized 
by  defendant,  nevertheless  he  signed  no  agree- 
ment or  contract  binding  himself  so  to  do. 
Had  defendant  accepted  tbe  offer  of  Grunen- 
wald, obtained  through  plaintiff  as  broker, 
the  latter  would  have  been  entitled  to  recov- 

,  er  bis  commissions  (Sibbald  v.  Iron  Co.,  83 
N.  Y.  378,  38  Am.  Rep.  441;  Gunn  v.  Bank  of 
California,  supra);  but,  for  a  failure  on  the 
part  of  Grunenwald  to  execute  the  note  and 

I  mortgage  and  make  the  further  payment  pro- 
vided within  the  time  specified,  defendant's 
only  remedy  would  have  been  the  enforce- 
ment of  the  provision  for  the  forfeiture  of 

'  the  deposit  of  $1,000.    "This,"  says  counsel 

'  for  plaintiff,  "was  ample  deposit  to  protect 
the  owner,  had  the  purchaser  refused  to  per- 
form further."  The  record  being  silent  np- 
on tbe  subject  of  the  sufficiency  of  tbe  de- 

^  posit  for  such  purpose,  this  court  cannot,  as 
a  matter  of  law,  so  hold;  suffice  it  to  say,  the 
plaintiff  had  no  authority  to  make  such  con- 
tract for  the  defendant  Moreover,  one-half 
of  tbe  sale  price  was  payable  In  cash,  while 
Grunenwald's  proposition  contemplated  an 
extension  of  time  of  15  days  within  wfaldi  to 
make  payment  of  the  $4,500. 

[4]  A  sale  for  cash  Is  one  wherein  tbe  mon- 
^  is  to  be  paid  immediately  upon  the  deliv- 
ery of  the  property  sold.  Bliss  v.  Arnold,  8 
Vt.  252.  30  Am.  Dec.  467;  Chapman  v.  Dev- 
ereux,  32  Vt  616;  Civ.  Code,  |  1784.  Under 
the  terms  of  the  memorandum  authorizing  tbe 
sale  to  be  made  by  plaintiff,  defendant  had 
the  right  to  Insist  upon  payment  of  tbe  entire 
$5,500  and  delivery  of  an  executed  note  and 
mortgage  immediately  npon  tender  of  a  sufiB- 
<Aeat  conveyance,  transrerrlng  good  title  to 
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the  buyer.  To  postpone  such  payment  for  a 
period  of  16  days  was  not  "casb,"  within  the 
terms  of  the  autborlty  giveo  plaintiff. 

In  view  of  the  fact  that  plaintiff  did  not 
as  allied  in  his  complaint,  procure  a  pur- 
chaser for  the  property  within  the  terms  up- 
on which  he  was  authorized  to  make  the  sale, 
it  is  unnecessary  to  discuss  ot^er  alleged  er- 
rors to  which  our  attention  Is  directed.  In 
DO  event,  under  the  circumstances  of  this 
case^  could  the  substantia!  rights  of  appellant 
be  prejudiced  by  reason  thereof. 

The  judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  X;  JAMES,  J. 


JOHNSTON  T.  JOHNSTON.    (CHt.  869.) 

(Difltrict  Court  of  Appeal,   Second  District, 
California.   Oct  14,  1911.) 

1.  DivoBCB  (I  127*)— DBBSBTion— Evidence— 

GOBBODOBATION. 

Where,  in  an  action  for  divorce  for  deser- 
tion, the  only  evidence  in  corroboration  was 
the  afGdavit  of  a  witness,  averments  of  which 
in  the  main  were  mere  conclusions,  and  did 
not  contain  any  statement  with  reference  to 
the  husband's  alleged  misconduct  or  threats  to 
injure  the  wife,  tliere  was  no  sufficient  corrob- 
oration, required  by  Civ.  Code,  I  130,  provid- 
ing that  no  divorce  can  be  granted  on  a  default 
of  the  defendant,  or  on  the  uncorroborated  ad- 
mission or  testimony  of  the  parties. 

[Ed.  Note.— For  other  cases.  Me  Divoree. 
Cent  Dig.  H  403-107;  Dee.  Dig.  {  127.*] 

2.  DrVOBCK   (S   127*)— EVinENCB— CORBOBOBA- 
TION. 

Corroboration  required  by  Glv.  Code,  {  130, 
in  an  action  for  divorce,  is  sufficient  if  it  is 
pertinent  to  some  fact  or  facts  which  is  or  are 
sufficient  to  support  the  action,  and  to  Justify 
the  entry  of  a  decree. 

[Ed.  Note.— For  other  esses,  see  Divorce, 
Cent.  Dig.  H  403-407;  Dec.  Dig.  |  127.*] 

S.  DiTOBCB    (I  31*)— GBODNOa— NONSUPFOBT. 

Whet&  at  the  time  plaintiff  left  her  hus- 
band for  aueged  cruelty,  he  furnished  her  with 
means  of  transportation,  and  gave  her  a  check 
fw  $50,  and  it  did  not  appear  that  she  ever 
requested  or  desired  any  further  coutrihution 
from  him  while  she  remained  away  from  his 
place  of  abode,  but  the  evidence  Indicated  that 
she  did  not  expect  defendant  to  contribute  to 
her  support  after  she  left,  she  was  not  entitled 
to  a  divorce  for  nonsupport. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  11  9B,  96;  Dee.  Dig.  |  31.*] 

4.  DivoBCB  (S  249*)— Division  or  Pbopebtt 

— HOUESTEAn. 

Civ.  Code,  S  146,  provides  that,  in  case  of 
the  dissolution  of  a  marriage,  the  community 
property  and  the  homestead  shall  be  assigned  to 
the  former  owner,  if  it  has  been  selected  from 
the  separate  property  of  either,  subject  to  the 
power  of  the  court  to  assign  it  for  a  limited 
period  to  the  innocent  party.  Held  that,  where 
[)laintiff,  in  an  action  for  divorce,  claimed  that 
[;(>rtain  real  property  was  her  separate  estate, 
and  prayed  a  decree  to  that  effect,  but  on  the 
trial  it  was  proved  that  she  and  her  husband 
liad  Joined  in  a  declaration  of  h<»nestead  affect- 
ing the  property,  the  court  was  limited  to  a  dis- 
position thereof  in  accordance  with  section  146, 
whidi  ri^t  was  dependent  on  the  granting  of  a 


divorce;  and  this  being  denied  the  homestead 
rights  of  the  parties  continued. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  701-713;  Dec.  Dig.  |  249.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  George  R.  Davis,  Judge. 

Action  for  divorce  by  Jessie  E.  Johnston 
against  James  C.  Johnston.  Judgmeut  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Jones  &  Weller,  for  appellant  O.  A. 
Gibbs,  for  respondent 

JAMES,  J.  Action  for  divorce.  Appeal 
by  defendant  from  the  decree  entered  against 
him.  In  the  complaint  of  plaintiff  were  set 
out  two  causes  of  action ;  one  for  the  deser- 
tion of  her  by  defendant,  and  the  other  for 
defendant's  failure  to  provide  her  with  the 
necessaries  of  life.  Defendant  in  bis  an- 
swer, denied  generally  the  allegations  of 
plaintiff's  complaint,  and  on  this  appeal  con- 
tends that  the  evidence  beard  at  the  trial 
is  insufficient  to  support  tbe  Judgment  of 
the  court 

[1,  2]  The  parties  were  married  in  the  year 
1876,  in  the  county  of  Los  Angeles,  and 
lived  together  until  at>out  the  year  1887, 
when  plaintiff  left  defendant  and  remained 
away  from  him  for  a  great  many  years, 
returning  again  to  reside  with  her  husband 
in  1905.  During  the  Interval  of  her  absence, 
she  lived  with  another  man  as  his  wife. 
In  September,  1905,  defendant  was  living  at 
a  mining  settlement  called  Cactus  Flats,  in 
Cblifomla.  After  it  had  been  arranged 
that  his  wife  was  to  return  and  live  with 
him,  the  couple  went  before  a  magistrate  at 
San  Bernardino,  and  a  second  marriage 
ceremony  was  performed,  after  which  they 
Immediately  left  for  Cactus  Flats,  and  there 
took  up  their  abode.  In  July  of  the  follow- 
ing year,  the  plaintiff  again  left  the  defend- 
ant and  came  to  Los  Angeles,  where  she  con- 
tinued to  reside  up  to  the  time  of  the  com- 
mencement and  trial  of  this  action.  She 
testified  that-  her  husband  had  paid  her 
trareling  expenses  when  she  left  him,  and 
the  husband  testified  that  he  gave  bis  wife 
a  check  for  $50  at  the  time  of  her  departure. 
Plaintiff  further  testified  that  defendant  was 
willing  that  she  should  go,  and  knew  that 
she  never  intended  to  return.  As  to  the 
cause  assigned  by  her  for  leaving,  we  quote 
her  own  words  as  they  appear  in  the  trau- 
scrlpt  of  the  testimony:  "It  was  his  continu- 
al accusation  of  wrong,  and  another  was  a 
continual  threat  of  my  life.  *  *  •  There 
was  no  one  there  to  do  wrong  with.  It  was 
a  continual  accusation  of  wrong,  and  what 
he  was  going  to  do,  and  if  he  caught  any 
one  around  there,  and  all  this.  He  carried  a 
shotgun  or  rifle  continuously.  I  told  him 
if  he  killed  some  innocent  person  it  would 
be  a  terrible  thing;  and  he  said  be  had  a 
right  to  kill  anybody  that  came  on  bla  place. 
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And  on  the  IStb  Haj  of  May,  1906.  be  was 
yerj  angry.  I  don't  know  why  be  sbonld 
be;  bat  It  waa  always  jost  after  the  stage 
left  *  •  •  I  told  him  that  he  wonld  hare 
to  tell  me  what  In  the  world  had  made  him 
act  80,  why  be  shoold  do  so;  and  I  told 
blm  I  would  not  stand  any  such  treatment 
as  that  I  could  not  live  with  anybody 
and  lire  under  those  conditions;  and  that 
was  tbie  first  canse  of  our  trouble,  years  and 
years  ago,  when  I  left  bim,  a  continual  ac- 
cusation of  something  wrong.  So  be  got 
rery  angry.  He  took  up  the  ehotgun,  drag- 
ged me  into  the  front  room,  end  pulled  the 
shotgun  on  me^  and  I  took  the  shotgun 
away  from  him,  and  he  knows  it  He  says 
be  nerer  threatened  to  kill  me;  he  knows 
be  said  that"  The  foregoing  statement  is 
the  substance  of  all  of  the  material  testi- 
mony glren  by  the  plaintiff  toucblng  the 
matter  of  the  cause  wblcb  defendant  fur- 
nished for  her  act  of  fearing  blm.  It  will 
be  noted  that  plaintiff  was  not  specific  aa 
to  the  particular  charge  which  her  husband 
made  against  her.  She  did,  howerer,  testl:^ 
to  acts  of  rtolence  committed  by  him  against 
her  person;  and  if  enough  corroboration  of 
her  testimony  Is  to  be  found  in  other  erl- 
deuce  furnished  at  the  trial  a  sufficient  case 
would  be  made  out  to  sustain  the  decree  of 
the  court,  glren  upon  the  first,  cause  of  ac- 
tion set  out  in  the  complaint  to  wit  that 
for  desertion.  Section  98,  Clr.  Code.  Cor- 
roboration of  the  testimony  glren  by  the 
plaintiff  In  support  .of  her  first  cause  of 
action  was  sought  to  be  shown  by  an  affl- 
darit  made  by  one  Anna  D.  Crain,  whidi 
was  admitted  in  eridenoe  by  stipulation  of 
couns^.  The  material  parts  of  that  afflda- 
rit  read  as  follows:  "I  know  there  was  a 
great  deal  of  trouble  between  the  plaintiff 
and  the  defendant  while  I  was  there,  caused 
by  the  Jealousy  of  the  defendant  for  the 
plaintiff,  which  was  without  any  reason ; 
that  upon  Memorial  Day  the  plaintiff  risk- 
ed my  school,  and  ber  appearance  indicated 
that  she  was  in  great  distress  of  mind,  and 
that  she  bad  been  crying.  The  same  night 
I  went  back  to  the  plaintiff's  bouse  and 
stayed  all  night  Things  were  In  great  dis- 
order at  her  house,  and  I  said,  'It  looks  as 
though  you  were  going  to  more,'  and  Mrs. 
Johnston  said:  'Yes;  I  am  going  to  more, 
because  Mr.  Johnston  is  accusing  me  of  things 
that  I  am  not  guilty  of,*  and  this  was  said 
Id  the  presence  of  Mr.  Johnston,  and  he  did 
not  deny  It;  he  turned  and  walked  away. 
The  next  day  a  party  went  orer  to  Rose 
Mine,  and  Mr.  Johnston  went  along  and 
would  not  conrerse  with  any  one,  unless 
spoken  to,  and  then  only  in  monosyllables,  so 
that  It  was  noticed  very  much  and  remarked 
among  the  people  that  something  was  the 
matter  with  him."  In  the  main,  the  state- 
ments made  In  this  affidavit  were  expres- 
sions of  mere  conclusions  upon  the  part  of 
the  deponent  It  was  not  shown  that  the 
plaintiff.  In  the  presence  of  hw  husband 


and  Anna  D.  Crain,  stated  what  her  hus- 
band bad  accused  her  of,  and  nothing  at  alt 
was  said  by  the  plaintiff  to  Anna  D.  Grain, 
so  far  as  the  affidavit  expresses  the  things 
which  she  did  state,  about  any  riolence  com- 
mitted by  the  hnaband  against  the  wife,  or 
of  any  threats  made  by  him  to  injure  plain- 
tiff In  any  wa^.  In  our  opinion,  the  testi- 
mony given  in  support  of  the  cause  of  ac- 
tion for  desertion  is  entirely  without  cor- 
roboration. Section  130  of  the  Civil  Code 
provides  that:  *'No  divorce  can  be  granted 
upon  the  default  of  the  defendant  or  upon 
the  uncorroborated  statement  admission,  or 
testimony  of  the  parties.  •  •  • "  Attri- 
tion has  bem  called  by  counsel  for  respond- 
ent to  the  case  of  Venzke  r.  Venzke,  04 
CaL  225,  29  Pac.  409,  In  which  it  Is  claimed 
a  condition  of  erldence  parallel  to  that 
shown  in  this  case  Is  disclosed.  An  exami- 
nation of  the  decision  referred  to,  howerer. 
does  not  bear  out  that  contention.  In  the 
Venzke  Case,  the  ground  of  extreme  cruel- 
ty was  assigned  by  the  plaintiff,  consisting 
of  various  alleged  harsh  conduct  indulged  in 
by  the  defendant  there,  and  upon  each  of 
the  sereral  items  of  said  charge  there  was 
some  specific  and  direct  testimony  furnished 
by  witnesses,  other  than  the  plaintiff  her- 
self. It  has  been  said  that  corroboration  in 
divorce  actions  Is  sufficient  if  such  cor- 
roboration Is  pertinent  to  "some  fact  or 
facts  which  la  or  are  sufficient  to  support 
the  action,  and  justify  the  entry  of  the  de* 
cree  in  plaintiff's  favor."  Cooper  r.  Cooper, 
88  Cal.  45,  25  Pac.  1062;  Matthal  r.  Mat- 
thai,  49  Gal.  90.  In  our  view  of  this  case, 
this  measure  of  corroboration  haa  not  been 
here  satisfied. 

[3]  There  was  no  sufficlmt  eridenoe  to 
sustain  the  finding  that  defendant  had  will- 
fully failed  to  provide  plaintiff  with  tbe 
common  necessaries  of  life  for  more  than 
one  year  preceding  the  commencement  of  her 
action.  Without  dispute.  It  appears  in  tea- 
tlmony  that  at  tbe  time  plaintiff  left  Cac- 
tus Flats  in  July,  1906,  defendant  furnished 
her  with  the  means  of  transportation,  giv- 
ing her  a  check  for  (50 ;  and  it  nowhere  ap- 
pears by  any  of  the  testimony  that  tbe  plain- 
tiff ever  requested  or  desired  any  further 
contribution  from  him  while  she  remained 
awuy  from  his  place  of  abode.  In  fact, 
every  natural  inference  to  be  drawn  from  all 
the  facts  and  circumstances  shown  In  evi- 
dence supports  tbe  conclusion  that  tbe  plain- 
tiff did  not  require  or  expect  the  defendant 
to  contribute  to  bee  support  after  she  Itft 
him  the  last  time. 

[4]  in  the  course  of  the  allegations  of 
plaintiff's  complaint,  it  was  set  up  that 
plaintiff  was  the  owner  of  certain  real 
property  situated  at  Wilmington,  in  the 
county  of  Los  Angeles,  which  was  her  own 
separate  estate.  She  asked  for  a  decree 
so  declaring  It  to  be,  and  the  Judgmmt  of 
the  court  followed  In  accordance  with  the 
prayer  of  tbe  complalnL  Th»  Aafm^ffn^  ia. 
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hia  answer  denied  tliat  the  property  men- 
tioned WEB  tbe  Borate  property  of  tbe 
-wife,  and  alleged  that  the  property  had 
been  acqnlred  by  porcbase  by  blm  subse- 
quent to  his  marriage  with  tbe  plaintiff. 
Evidence  was  Introduced  on  the  part  of 
plaintiff  touching  the  purchase  of  this  prop- 
erty, which  was  sufficient  to  establish  the 
fact,  as  found  by  the  court,  that  the  land 
In  question  was  of  the  separate  estate  of  the 
•wife.  Howerer.  in  the  course  of  the  trial, 
the  plaintiff  voluntarily  showed  that  In  the 
year  1881  a  joint  declaration  of  homestead 
affecting  thia  property  liad  been  duly  exe- 
cuted by  herself  and  husband,  and  no  show- 
ing was  made  that  this  homestead  so  se- 
lected had  evex  been  -abandoned  or  relin- 
quished. If  it  had  not  been  shown  tliat  the 
character  of  a  homestead  had  become  at- 
tached to  the  proper^,  the  decree  of  the 
court,  hATing  been  made  without  any  ob- 
jection raised  to  Its  Jurisdiction  to  make 
snch  a  decree  in  this  kind  of  an  action, 
might  be  sustained  and  remain  undisturbed, 
notwithstanding  the  reversal  of  the  Judg- 
ment for  divorce.  This  court  has  held  that 
where,  by  cross-compIalnt  in  a  divorce  ac- 
tion, conflicting  claims  to  real  property  are 
sought  to  be  settled,  and  no  objection  is 
urged  by  tbe  parties,  and  trial  Is  had,  such 
parties  would  be  precluded  thereafter  from 
questlonii^  tbe  Jurisdiction  of  the  court  to 
make  and  enter  a  Judgment  affecting  Issues 
thus  presented.  Huneke  v.  Huneke,  12  Cal. 
App.  199.  107  Pac.  131.  But  here  the  plain- 
tiff in  making  her  proof  showed  to  the 
court  that  the  property  which  she  claimed 
as  ber  separate  estate  was  subject  to  home- 
stead rights  created  by  the  Joint  act  of  her- 
self and  husband,  and  this  fact  appearing, 
tbe  court  in  the  disposition  thereof  would 
be  controlled  by  the  provisions  of  section 
146,  Civil  Code.  The  provisions  of  that  sec- 
tion. In  so  far  as  they  are  material  in  their 
application  to  this  case,  are  as  follows:  "In 
case  of  the  dissolution  of  the  marriage  by 
the  decree  of  a  court  of  competent  Juris- 
diction, the  community  property,  and  the 
homestead,  shall  be  assigned  as  follows: 
*  *  *  4.  If  a  homestead  has  been  select- 
ed from  tbe  separate  property  of  either,  it 
shall  be  assigned  to  the  formor  owner  of 
such  property,  subject  to  the  power  of  the 
court  to  assign  It  for  a  limited  period  to 
the  innocent  party."  By  this  section,  the 
right  of  the  trial  court  to  make  any  order 
or  decree  whlcta  would  be  determinative  of 
the  Interests  of  tbe  respective  parties  in 
the  homestead  is  dependent  uptm  a  decree 
flrst  being  made,  dissolving  tbe  marriage.  If 
the  marriage  Is  not  dissolved,  then  tiie  home- 
stead rights  of  tbe  parties  contlnne  undis- 
turbed. Tbe  decree  In  this  case  detormlnes 
that  tbe  plalntUTs  tltie  to  the  real  prop- 
erty Is  qQletad  against  all  dalnu  of  tbe  de- 
fendant, and  tbtt  tiw  d^endant  Is  estop- 


ped from  setting  up  any  claims  thereto.  Vt» 
decree  in  its  mtirety  must  therefore  be  set 

aside. 

The  Judgment  Is  reversed,  and  the  cause 

r^anded  for  a  new  trial. 

We  concor:    ALLBM,  P.  J.;  SHAW,  J. 


BAN  FBANCISCO  ft  SUBURBAN  HOME 
BLDO.  SOOIBTZ  T.  LEONARD  et  al. 
(Olr.  82&) 

(District  Court  of  Appeal,  Third  District,  Gali- 
fomla.   Oct  1%  1911.) 

1.  rOBGIBLB  EKTBT  AND  DRAHTBI  4*)— 
POSSBSSIOH  OF  MARAOXB  OF  COBPOBATION 

—Limitation  of  Emplotuxnt. 

Code  Civ.  Proc.  |  1169,  provides  that  every 
person  Is  guilty  of  torcible  entry,  who,  either 
by  breaking  open  doors,  windows,  or  ottiw  parts 
of  a  boose,  or  by  any  kind  of  violeiuw  or  cir- 
cumstance  of  terror,  enters  on  any  real  prop- 
erty, or  who,  after  entering  peaceably  upon 
real  property,  tarns  oat  by  force,  threats,  or 
menacing  conduct  the  party  In  possession. 
Held,  that  where  a  corporation's  manager,  aft- 
er the  termination  of  his  employment,  refused 
to  surrender  possession  of  premises  j^vioosly 
occupied  by  him  by  virtue  of  his  appointment 
or  employment,  his  possessioa  having  beoi  ae- 
Qulred  peaceably,  be  was  not  cullty  of  fbrdble 
entry  by  bis  refusal  to  sarrenaer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  H  5-22;  Dec.  Dig. 
I  4.»] 

2.  FoBcxBLB  Butbt  and  Dsiaikkb  (I  27*)— 

COUPLAINT— AHENDMENT. 

Where  a  complaint  In  forcible  entry  and 
detainer  as  orMnally  filed  alleged  general^  that 
plaintiff  by  defendant's  acta  in  detaining  posses- 
sion of  the  premises  bad  suffered  damages  in. 
the  sum  of  flS.OOO.  the  court  had  power,  in 
the  exercise  of  diecretlon  conferred  by  Code 
Civ.  Proc  I  473,  aQthorizing  amendments,  to 
l>ermlt  an  amendment  served  two  days  prior  to 
the  commencement  of  the  action,  averring  speci- 
fied sums  as  special  damages  and  claiming  puni- 
tive  damages  for  vindictiveneBS,  and  the  retasal 
to  allow  such  amendment  was  an  abuse  of  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Forcible  Ea- 
tr|^aDd  Detainer,  Cent  Dig.  |  126;  Dec  Dig. 

3.  FoBCiBLB  Entry  and  Dkiainkb  (f  27*)— 

PLTADIKQ— AHSN  DHXNT. 

Code  Civ.  Proc  {  1173,  providing  that 
where  it  appears  that  defendant  has  been  guilty 
of  either  forcible  entry  or  a  forcible  or  unlaw- 
ful detainer,  and  other  than  the  offense  charged 
in  the  complaint  the  Judge  must  order  that 
the  c<Hnplaint  ha  forthmth  amended  to  conform 
to  the  proofs,  etc,  confers  no  authority  to  al- 
low amendments  for  any  other  purpose  than 
that  prescribed. 

[Ed.  Note.— For  other  eases,  see  Forcible  En- 
try snd  Detainer,  Cent  IHg.  SS  126,  127;  Dec 
Dig.  I  27.*] 

4.  Pleading  d  280*)  —  Awndhkni— Powkb 

OF  COUBT. 

Code  Civ.  Proc  |  473,  authorising  amend- 
ments, confers  general  power  to  allow  amend- 
ments at  any  time  before,  during,  or  after  trial, 
and  before  judgment,  where  It  clearly  appears 
that  It  would  be  in  the  furtherance  ot  justice, 
and  a  refusal  to  do  so  eonsdtatas  aa  aonse  of 
discretion. 

[Ed.  Note.— For  othw  eases,  ^sse  Pleading, 
Cent.  Dig.  J  eOl;  Dee.  DlgTa*!.*] 
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5.  FoBdBLE  Entbt  AND  Detaineb  (S  30*>— 
Dauaoes  —  Lobs  or  Rents  —  Protectikq 
Profbrtt— Cessation  of  Business. 

In  an  bcUod  for  forcible  entr;  or  tinlawfal 
detainer,  Code  Civ.  Proc.  |  1174,  authorizes  a 
recovery  under  appropriate  averments  in  the 
complaint  of  any  damage  which  is  the  natural 
and  proximate  consequence  of  the  alleged  forci- 
ble entry  and  unlawful  detainer,  such  as  loss  of 
rents,  expense  of  protecting  the  property,  loss 
by  cessation  of  plmintiff'B  buBiDesa,  etc. 

[EM.  Note.— For  otlier  caseB,  see  Forcible  En- 
try and  Detainer.  Cent.  Big.  ||  141-162;  Dec. 
IHc.  i  30.*] 

Q.  Pleading  (S  236*)— Amendment. 

Great  liberality  should  be  shown  bv  a  trial 
court  In  permittlDg  the  amendment  of  ^leadicgs, 
where  it  can  be  done  without  working  great 
delay,  and  wiU  facilitate  the  prodaction  of  all 
tbe  facts  bearing  on  the  qoestioni  involved  in 
the  action. 

[Ed.  Note.— For  other  cues,  see  Pleadini, 
Dec.  Dig.  I  236.*] 

7.  FOBCIBLB  ENTBT  AND  DRAINEB  (f  30*)— 

Dauaqes— Eleuentb. 

Where  ptaintiEfB  manager,  on  the  termina- 
tion of  his  employment,  refused  to  surrender 
plaintiff's  premises  so  as  to  permit  plaintiff  to 
proceed  with  its  business  of  constructing  hous- 
es, etc.,  though  he  did  permit  some  of  plain- 
tinTs  officers  to  enter  the  boilding  and  office,  but 
refused,  however,  to  allow  them  to  take  charge 
of  plaintiff's  affairs  or  to  do  any  act  in  the 
furtherance  oMts  business,  and  refused  to  per- 
mit the  men  employed  by  plaintiff  to  proceed 
with  tbe  completion  of  the  houses  in  ue  pro- 
cess of  construction,  or  to  take  lumber  or  other 
materials  esBential  for  the  completion  of  the 
unfinished  buildings,  jdalntilf  was  entitled  to 
recover  damages  for  injuries  to  Its  business. 

[Ed.  Note —For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  U  141-162;  Dec. 
Dig.  f  30.*] 

8.  Forcible  Entbt  and  Dbtainbb  (|  30*)— 
Ptnitivb  Dahaoeb— Pleading. 

Since  a  charge  of  forcible  detainer  of  real 
property  carries  an  implication  that  it  was  from 
a  bad  motive,  an  allegation  of  forcible  detainer 
is  snfficlent  withont  more  to  sustain  an  award 
of  exemplar;  damages. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
ti^a^nd  Detainer,  Cent  Dig.  S  146;  Dec  Dig. 

9-  FoBCiBLE  Entbt  and  Detainer  (|  34*)- 

EXKlfPLART  DaHAOBS— AlXOWANCE-~QnES- 

TioN  FOB  Court  ob  Jitbt. 

Code  Civ.  Proc.  |  735,  provides  that,  if 

a  person  recovers  damages  for  forcible  entrv  or 
umawful  detainer,  judgment  may  be  entered  for 
three  times  the  amount  of  the  actual  damages. 
Section  1174  declares  that  the  damages  occa- 
^oned  to  the  plaintiff  by  any  forcible  entry  or 
detainer  shall  be  assessed,  and  that  judgment 
may  be  entered  "in  the  discretion  of  the  court 
either  for  tbe  amount  of  the  damages  and  rent 
found  due  or  for  three  times  the  amount  so 
found."  Beld,  that  whether  the  damages 
should  be  trebled  and  exemplary  damages  there- 
by awarded  In  an  action  of  unlawful  detainer 
is  a  question  for  tbe  court,  and  not  for  the  jury. 

[Ed.  Note.— For  oflier  cases,  see  Forcible  En- 
ti^aiul  Detainer,  Cent.  Dig.  |  107;  Dec.  Dig. 

Appeal  from  Svpertor  Court,  City  and 
County  of  San  Francisco;  O.  A.  Sturterant, 

Judge. 

Forcible  entry  and  anlawfal  detainer  by 
the  San  Francisco  A  Snburban  Home  Bulld- 
Inf  Society  ^calnst  J<»^h  A.  Leonard  and 
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others.  Jadgm«it  for  plaintiff  for  lees  tban 
tbe  relief  demanded,  and  it  lyipeals.  Re- 
versed and  remanded. 

Chas.  F.  Hanlon,  Prlng^e  &  Prli^le,  and  EL 
K.  Taylor,  for  appellant  James  6.  Haguire 
and  B.  T.  Barrett,  tor  respondoits. 

HART,  J.  The  plaintiff  is  a  corporation 
organised  under  the  laws  of  tbe  state  of 
Gallfomla.  The  business  of  said  corporation 
Is  that  of  selling  improved  real  estate,  and 
for  tbat  purpose  it  became  the  owner  of  a 
large  number  of  lots  situated  In  what  Is  des- 
ignated as  "Jordan  Tract,"  In  the  dty  of 
San  Francteoo.  The  scliMne  of  the  corpora- 
tion was  the  erectloQ  of  dwelling  hooaea  on 
the  lota  In  saM  tract  and  the  selling  or  the 
leasing  thereof.  On  the  26th  day  of  Janu- 
ary, 1905,  tbe  plaintiff  and  the  defendant 
Joseph  A.  Leonard  entered  Into  a  writtten 
agreement,  by  the  terms  of  which  aald 
Leonard  became,  for  the  term  of  four  years 
from  the  1st  day  of  January,  1906,  the  man- 
ager of  plaintiff's  business,  for  the  perform- 
ance of  the  duties  of  which  he  was  to  receive 
certain  stipulated  compensation.  Among  oth- 
er covenants,  said  contract  contained  tbe  fol- 
lowing: "In  the  event  that  the  land  owned 
or  hereafter  acquired  by  the  aodety  In  the 
'Jordan  Tracf  la  finally  built  up  by  tbe  erec- 
tion of  houses  as  now  contemplated,  or  build- 
ing operations  thereon  are  suspended  for 
ninety  (90)  days  on  account  of  inability  to 
sell  houses  and  lots  at  a  profitable  price,  or 
if,  for  any  reason,  the  net  profits  for  any 
pertod  of  ninety  (90)  days  shall  be  less  thajt 
the  expenses  properly  charged  against  tbat 
period  of  time,  then  this  agreement  may  be 
terminated  by  either  party  upon  giving  sixty 
(60)  days  notice,  and  thereupon  accounts 
between  the  parties  thereto  shall  be  closed, 
and,  as  soon  as  ascertainable,  profits  ad- 
justed in  accordance  therewith."  It  was 
further  provided  by  said  contract  tbat  "at 
the  time  of  the  settlement  between  the  par- 
ties hereto,  If  any  question  arises  as  to  the 
value  of  any  of  the  securities,  mortgages 
or  any  property,"  etc.,  such  question  "shall 
In  the  event  the  parties  hereto  cannot  agree 
as  to  the  value,  be  appraised  by  two  ap- 
praisers, one  to  be  selected  by  tbe  first  party 
and  one  to  be  selected  by  the  second  party." 

On  tbe  9th  day  of  January,  1808,  the  board 
of  directors  of  Uie  corporation,  then  compos- 
ed of  James  G.  Jordan  (president),  E.  K. 
Taylor,  William  B.  Pringle,  H.  G.  Pendleton, 
and  Joseph  A.  Leonard  (defendant),  who 
also  held  the  office  of  vice  president,  held  a 
meeting  at  which  a  resolution  was  adopted 
by  which,  after  setting  forth  that  the  net 
profits  of  plaintiff  "for  a  period  of  thirty 
days  have  been  less  than  the  expenses  prop- 
erly charged  against  tbat  period  of  time," 
the  contract  made  with  Leonard  was,  in  ac- 
cordance with  the  terms  of  paragraph  fi 
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thereof,  above  quoted,  terminated.  It  being 
therein  ftirther  provided  that  80  days'  notice 
be  given  Leonard  of  the  election  of  the  cor- 
poration to  terminate  aald  contract.  Leon- 
ard was  preset  at  said  meeting,  and  voted 
against  the  adoption  of  aaid  resolution.  On 
the  same  occasion,  the  president  of  the  cor- 
poration wrote  and  delivered  to  Leonard  a 
letter,  formally  notifying  him  of  the  forego- 
ing action  of  the  board  of  directors.  On 
March  4,  1908,  a  committee  selected  from  the 
tward  of  directors,  having  previously  been 
appointed  for  that  purpose,  reported  to  the 
board  at  a  regular  session  thereof  tbat  "the 
value  of  the  goods,  securities,  mortgages  and 
properties,  and  the  amount  to  be  written  off 
for  depreciation,  are  materially  different  from 
those  given  Id  the  statement  referred  to  tlie 
committee  and  reports  of  Mr.  Leonard  now 
on  file."  Said  report  was  received  and  filed, 
and  thereupon  the  board  of  directors  adopt- 
ed a  resolution  declaring  that  a  dispute  had 
arisen  between  plaintiff  and  Leonard  "as  to 
the  value  of  the  securities,  mortgages  and 
property  of  this  company,  and  as  to  the 
amount  to  be  taken  off  for  depreciation,"  and 
appointing,  under  the  authority  so  to  do 
provided  for  by  the  contract  between  plain- 
tiff and  Leonard,  one  Stanley  Pedder  to  be 
Its  arbitrator  and  appraiser,  "to  join  with  an 
arbitrator  and  appraiser  to  be  appointed  by 
J.  A.  Leonard  under  said  contract,  and  to 
act  under  said  contract  In  said  matters,  and 
that  Mr.  J.  A.  Leonard  be  and  is  now  re- 
quested to  appoint  an  arbitrator  and  apprais- 
er in  accordance  with  said  contract."  On 
the  same  day — March  4tb — a  resolution  was 
adopted  Instructing  Leonard  to  deliver  up  on 
March  9th  possession  of  the  beys  to  the  offi- 
ces and  buildings  and  of  "everything  per- 
taining to  the  company  to  Mr.  Pendleton,  the 
secretary  of  the  corporation,"  etc. 

The  offices  of  the  manager  and  the  board 
of  directors  were  located  In  a  building  situ- 
ated within  the  exterior  boundaries  of  "Jor- 
dan Tract"  On  March  11,  1908— a  trifle 
over  60  days  after  notice  had  been  served 
upon  Leonard  of  the  action  of  the  directors 
terminating  the  contract  by  which  he  was 
employed  as  manager  of  the  corporation — di- 
rectors Pringle,  Pendleton,  and  Taylor,  ac- 
companied by  several  other  parties,  includ- 
ing Pedder,  who,  as  seen,  was  appointed  by 
the  board  as  arbitrator  and  appraiser  ta.ex- 
amine  Into  the  affairs  of  the  company,  called 
at  the  office  of  the  manager,  and  demanded  a 
ifurrender  of  the  possession  of  hts  office  and 
the  properties  of  the  corporation.  Pringle 
read  to  Leonard,  in  the  presence  of  some 
other  men,  some  of  whom  were  special  po- 
licemen who  were  there  to  aid  Leonard  in 
Iceepiiig  possession,  the  several  resolutions 
theretofore  adopted  by  the  board  of  directors 
— ^the  one  terminating  Lemurd's  employment 
and  the  others  appolntli^  Pedder  as  an  ap- 
praiser, etc.,  and  anthorising  Pendleton,  as 
secretary  of  ttie  corporatkm,  to  take  lAarge 
of  the  keys  and  the  properties,  etc.  Bat 


Leonard,  assisted  by  the  special  policemen, 
refused  to  permit  the  directors  to  take  charge 
of  the-  affairs  of  the  corporation.  Pedder, 
having  entered  the  office,  was  ejected  by 
force.  While  Pendleton  was  permitted  to  go 
Into  the  office  and  the  other  buildings,  he  was 
not  allowed  to  handle  any  of  the  properties 
of  the  corporation. 

On  several  occasions  thereafter,  the  di- 
rectors, either  through  agenta  specially  com- 
missioned for  that  purpose  or  by  thetr  own 
personal  efforts,  attempted  to  secure  posses- 
sion of  the  manager's  office  and  the  proper- 
ties of  the  company,  but  were  each  time  re- 
pelled by  Leonard,  the  latter  at  different 
times  forcibly  ejecting  Pedder,  a  Mr.  Derby, 
appointed  by  the  board  to  take  charge  of  the 
affairs  of  the  company,  and  the  Kinney  Bros., 
who  were  on  the  20th  day  of  March,  1906, 
appointed  and  authorized  by  the  directors  to 
take  and  maintain  possession,  on  behalf  of 
the  corporatitm,  "of  all  the  real  property  of 
this  corporation  in  Jordan  Park,  Including 
the  mill  thereon  and  Ita  contents."  One  Sul- 
livan, a  carpenter,  had  been  sent  by  the 
board  to  the  premises  to  take  charge  of  the 
mill,  and  proceed  with  the  completion  of  cer- 
tain dwelling  hoosea  then  In  process  of  con- 
struction, and  upon  which  no  work  was  then 
being  done  on  account  of  the  dlff^eDces  be- 
tween the  company  and  Leonard.  The  latter 
refused  to  permit  Sullivan  to  take  charge  of 
the  mill  and  execute  the  duties  thus  commit 
ted  to  him.  In  addition  to  the  commission  o* 
the  foregoing  acts  of  resistance  to  the  efforta 
of  the  corporation  to  secure  possession  and 
control  of  Its  properties  and  affairs,  Leonard 
changed  the  locks  on  the  doors  to  his  office 
and  other  buildings  on  the  premises,  and 
also  changed  the  combination  to  the  safe. 
He,  however,  turned  the  keys  to  the  new 
locks  and  the  combination  over  to  the  secre- 
tary, Pendleton,  on  March  12th.  Leonard, 
with  his  fiimlly,  resided  in  the  upper  story 
of  the  building  In  which  his  office  was  lo- 
cated. 

From  the  stat^oit  of  the  facts  as  thus 
given,  it  wlU  be  observed  that  the  conduct 
of  Leonard  throughout  the  whole  contro- 
veray  consisted  entirely  in  a  perslstoit  refus- 
al on  his  part  to  allow  any  person  authorized 
so  to  do  by  the  directors  to  have  any  voice 
In  the  management  of  the  company's  busi- 
ness, and  to  tbat  end  ejected  by  force,  where 
necessary,  any  person  commissioned  and  sent 
by  the  corporation  to  supplant  him  as  mana- 
ger. And  thus  the  situation  remained  until 
the  0th  day  of  April,  1906,  when  he  surren- 
dered his  position  as  manager  and  the  pos- 
seesion  of  the  properties  of  the  company  to 
the  board  of  directors.  The  action  here  is 
for  forcible  entry  and  forcible  and  unlawful 
detainer  of  the  premises  referred  to,  for 
restitution  of  said  premises,  and  for  damages 
for  the  eatry  and  detention  thereof  so  allied. 
The  complaint  was  filed  March  28, 1908.  The 
actlMi  was  tried  by  Jury  and  a  verdict  was 
Tttomed  In  favor  of  plalntUt  tor  forcible 
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detainer,  and  therefore  for  tbe  reetitntlon 
of  tbe  premises,  but  awarding  no  damages. 

Tbe  court  tbenwptm  caused  jndgmttt  to 
be  entered  that  defendants  'luve  bean  and 
are  guUtj  of  a  fondble  detainer  of  the  lald 
lands  and  pronlaea  and  improTements,  bnt 
have  not  been  and  are  not  gnUty  of  any 
forcible  entry,  *  •  •  and  It  la  farther  de- 
creed that  the  plalntUbi  do  not  recover  or 
have  Jndgmoit  fbr  any  damage  or  damacee 
herein,"  etc  This  weal  la  prosecoted  by 
the  plalntifr  from  that  part  of  the  Jodgment 
decre^g  that  defendanta  were  not  gnllty  of 
a  f<vclble  oitry,  and  that  "plalntUT  do  not 
recoTer  or  hare  Judgment  for  any  damage  or 
damages  herein,"  etc.,  and  from  the  order 
denying  plalntUT  a  new  trial. 

It  may  be  well  here  to  eq^laln  that  ttie 
defendant  HolchanBOi  was  an  employe  of 
the  corporation  nnder  Leonard,  and  that  at 
the  times  the  directors  attempted  to  obtain 
possession  ot  the  properties  of  the  corpora- 
tion ttom  Leonard  he  (HolshanseiO  asidated 
Leonard  In  resisting  the  directors^  and,  In 
fact,  had  beoi  commissioned  a  special  po- 
liceman, no  donbt  for  that  spedflc  purpose. 

In  Its  charge  the  eonrt  instmcted  the  Jury 
that  there  was  no  erldaice  of  a  forcible  en- 
try by  the  defendants,  and  thus  dlmlnated 
that  Jssne  from  the  eas^  and  Okorefore  ez- 
clnded-  It  from  eonslderatlott  by  the  Jory. 

The  main  contention  of  the  appellant  Is  that 
the  court  erred  to  Its  prejudice  In  thus  tak- 
ing tbe  question  of  fivclble  utry  from  tbe 
Jury,  and,  further,  that  tlie  court  abused  its 
discretion  by  disallowing  a  ptoffwed  amend- 
moit  to  the  complaint  undw  the  aTermokta 
of  which  certain  special  damages  might  be 
shown;  evidence  offered  In  proof  of  sudi 
damages  hsTing  been  rejected  on  the  ground 
that  th^  were  not  pleaded. 

It  la  further  claimed  that  tbe  court  ored 
by  refusing  to  read  to  the  Jury  an  Instruc- 
tion submitted  by  the  plaintiff  eoTsrlng  the 
question  of  «cemplary  damages. 

Wte  think  the  case  must  be  sent  back  for 
retrial  for  the  ruling  disallowing  the  propos- 
ed amendment  to  the  complaint  But  we 
have  conceived  It  to  be  proper  to  decide  the 
first  point  above  stated,  and  thus  dispose  of 
ft  as  eu  issue  on  the  retrial,  If  the  evidence 
adduced  therein  be  no  different  from  that 
presented  hi  this  record.  We  shall  also  pass 
upon  the  third  point  above  stated. 

[1}  In  the  outset  It  la  Just  as  well  to  say 
that  we  are  unable  to  perceive  any  element 
of  forcible  entry  of  the  premises  described  In 
the  complaint  or  of  any  part  thereof  on  tbe 
part  of  either  of  the  defendants  or  both. 
Section  11G9  of  the  Code  of  Civil  Procedure 
thus  defines  forcible  mtry:  "Every  person  is 
guilty  of  forcible  entry  who  either:  (1)  By 
breaking  open  doors,  windows,  or  other  parte 
of  a  house,  or  by  any  kind  of  violence  or 
circumstance  of  terror  enters  upon  or  into 
any  real  property;  or,  <2)  who,  after  enter- 
ing peaceably  upon  real  property,  tarns  out 
by  force,  threats,  «r  mensotag  cMdnct,  the 


party  In  possession."  Of  course,  it  Is  not 
claimed,  nor  could  It  be  under  the  erldaiee^ 
Oat  the  conduct  of  the  defendanta  comes 
within  the  inirTlew  of  tlio  first  subdivision  of 
tbe  fOregoliqc  section.  But  the  contenthm 
Is  that  the  acta  of  the  d^idanta  aa  dis- 
closed by  the  evidence  may  be  so  construed 
aa  to  bring  than  within  the  terms  of  the 
second  BubdlrlBlon  of  said  section.  In  sup- 
port of  this  view,  counsel  tvr  appellutt  clt« 
sectkm  1172  of  the  Code  of  OlTll  Procedure 
and  a  number  of  Gallfomta  cases  which,  it 
la  datmed,  sustain  app^lant's  construction 
of  the  meantag  and  scope  of  that  section. 
Said  section  provides,  Inter  alia,  that  on  the 
trial  of  any  proceeding  for  any  forcible  entry 
the  plalntifr  shall  only  be  required  to  show, 
in  addition  to  tbe  forcible  entry  complained 
of,  that  he  was  peaceably  In  tbe  actual  pos- 
session at  the  time  of  tbe  forcible  Mitry. 

To  sustain  tbe  contention  of  appellant. 
It  woiild  be  necessary  to  bold  that  with  the 
expiration  of  the  00-days  notice  which  tbe 
contract  between  the  parties  stipulated  should 
terminate  Leonard's  employment  as  manager, 
tbe  plaintiff  would.  Ipso  facto,  or  by  opera- 
tion alone  of  tbe  terms  themselves  of  the 
contract,  and  without  any  further  act  or  steps 
on  Ita  part  or  that  of  Leonard,  be  placed  in 
actual  possession  of  the  premises.  This 
coTild,  of  course,  no  more  be  true  than  that 
the  violation  by  a  lessee  of  a  vital  covenant 
of  a  lease  would  Itself  have  tbe  effect  of  Im- 
mediately putting  tbe  lessor  Into  tbe  actual 
possession  of  the  demised  premises.  It  Is 
very  manifest  that  a  lease  or  a  contract  by 
which  the  possession  of  land  is  held  cannot 
work  automatically  In  that  respect  Leon- 
ard's possession  arose  by  virtue  of  his  ap- 
pointment or  employm^t  as  manager  of 
plaintiff's  business,  and,  if  he  never  himself 
abandoned  or  aurraidered  the  possesion  of 
the  premises  so  acquired,  then,  It  seems  ob- 
vious to  us,  be  could  not  be  guilty  of  forcible 
entry  merely  for  the  reason  that  the  plaintiff 
had  declared  his  contract  at  an  ud  and 
therefore  his  right  to  tbe  actual  poesessl<ai  of 
the  property  forfeited.  Indeed,  to  the  con- 
trary; If,  under  such  circumstances,  the 
plaintiff  had  fordbly  driven  Leonard  from 
tbe  premises  and  thus  taken  possession  there- 
of, it  would  itself  have  beeai  guilty  of  forct 
ble  entry,  although  it  might  transpire,  as  It 
has  tranflfpired,  that,  as  a  matter  of  legal 
right.  It  was  entitled  to  the  possession.  This 
proposlticm  necessarily  follows  from  the  very 
theory  upon  which  or  the  purpose  for  wlildi 
tbe  forcible  entry  and  forcUile  and  unlawful 
detainer  statute  is  oiacted,  via.,  to  aecure  a 
Judicial  adjustment  of  differences  of  that 
character,  and  thus  preremt  the  parties  them- 
selves from  redressing  or  attonpting  to  re- 
dress their  own  wrongs  whldi  is  llk^  to 
lead  to  serious  wrongs  against  the  public  or 
society.  While  tlie  qnsstimi  (tf  tlw  rlglit  of 
possession  must  necessarily  arise  la  such 
cases,  aince  the  power  ts  award  rcstltiktloa 
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of  tbe  premlSM  Involved  rests  witb  the  Jnir 
or  tbe  court,  and  slDce,  moreover,  It  may  en- 
ter Into  tbe  determination  of  tbe  question 
whetber  ptuUtlTe  damages  sbonld  be  allowed, 
still  it  is  onl7  an  incidental  Issue;  the  gist 
of  Bucb  actions  being  in  the  wrong  'which 
inheres  in  the  very  act  itself  of  forcibly  en- 
tering upon  and  Invading  the  possession  of 
another  or  forcibly  or  unlawfully  detaining  a 
possession  to  which  tbe  detalnw  Is  not  law* 
fuUy  or  rightfully  enUUed. 

The  undisputed  evidence,  as  seen,  shows 
that  Leonard  had  been  put  in  possession  of 
the  premises  as  manager  of  the  corporation's 
business  by  plalntUf  itself,  and  it  further 
shows  that  he  bad  never  abandoned  or  sur- 
rendered such  possession  and  still  maintain- 
ed the  possession  thus  obtained  ontll  the 
surrender  of  the  same  by  him  on  the  9th 
day  of  April,  1806.  It  Is  true  that  the  meet- 
ings of  tbe  board  of  directors  were  regular- 
ly held  In  one  of  the  rooms  of  tbe  building 
on  said  premises  in  whlcb  Leonard's  office 
was  located;  but  Leonard  never  bad  nor 
claimed  to  have  ever  been  givoi  possesion 
of  that  room.  Tbe  possession  of  said  room 
by  the  directors  or  tbe  corporation  was  not 
Inconsistent  with,  nor  did  it  In  any  measure 
whatsoever  impair,  Leonard's  right  to  tbe 
possession  of  bis  office  and  of  tbe  balance  of 
the  premises  and  pro[>erty,  into  the  posses- 
sion of  which  he  entered  under  bis  contract 
with  plaintiff.  There  is  no  evidence  showing 
that  tbe  directors  or  the  corporation  •  were 
ever  at  any  time  prevented  by  Leonard  or 
any  other  person  employed  by  him  from  oc- 
cupying for  any  purpose  tbe  room  In  which 
they  bad  customarily  held  their  meetings  and 
transacted  their  official  business.  It  Is  no 
doubt  tru^  as  the  Jury  found,  that  it  was 
tbe  duty  of  Leonard  to  have  surrendered  pos- 
session of  the  premises  upon  tbe  expiration 
of  tbe  60-days  notice  to  him  that  his  con- 
tract with  the  company  had  bem  terminated 
and  a  demand  by  tbe  officers  of  the  corpora- 
tion for  the  return  of  the  possession,  but  this 
omission  or  refusal  does  not  constitute  proof 
that  be  was  not  in  actual  possession,  peace- 
ably obtained,  or  that  his  conduct  in  forcibly 
ejecting  the  agents  and  representatives  of 
plalntUf  from  bis  office  or  those  parts  of  the 
premises  of  which  he  had  possession,  bow- 
ever  Indefensible  In  law  bis  conduct  might 
be,  constituted  anything  more  than  a  wrong- 
ful and  forcible  detention  of  a  possession 
which  he  had  lawfully  and  peaceably  ac- 
quired. These  views  are  not  at  all  out  of 
harmony  witb  tbe  role  as  It  Is  enunciated 
and  applied  in  tbe  cases  cited  by  appellant 
Indeed,  the  most  recent  of  these  (Kerr  v. 
O'Keefe  et  al.,  ISS  OaL  416,  71  Pac  447),  If 
anything  at  all.  is  an  aothorltr  against  the 
contention  of  appellant.  In  that  case  the 
plaintllC  (lessee)  was  in  default  in  the  pay- 
ment of  rent.  The  lease  provided  that  on 
such  default  by  the  lessee  tbe  lessor  might 
renter  the  premises,  take  possesBlon  thereof, 
and  remoTe  all  pmona  tberefrom.  Tbe  de- 


fendant (lenor),  upon  the  lessee  bdng  w  tn 
default,  made  a  peaceable  entry  upon  the 
premises,  in  Uie  absence  of  plaintiff,  and 
took  possession.  Thereafter  the  plaintiff  re- 
turned to  the  premises,  ordered  tbe  def aid- 
ant to  leave  tbe  same,  and  thra^pon  tbe 
latter,  reinforced  by  his  brother  and  a  loaded 
shot^n,  proceeded  to  "remove*  and  In  feet 
ejected  tbe  plaintiff  from  the  premises  and 
took  possession  thereof  himself.  Action  for 
forcible  entry  was  Instituted  by  plaintiff  and 
snstalned  by  tbe  courts.  Tbe  defendant  (tbe 
lessor)  set  up  tbe  plea  that,  the  lease  having 
provided  that  he  might  re-enter  and  retake 
possession  of  the  premises  upon  default  in 
tbe  paymmt  of  tbe  stipulated  rent,  he  there- 
fore entered  npon  the  possession  under  color 
of  right  and  in  good  faltb.  All  that  was  de- 
cided In  that  case  of  importance  was  that 
the  plea  so  made  was  without  merit;  the 
Supreme  Court  sayli^:  "We  cannot  see  that 
good  faith  constitutes  an  element  In  a  de- 
foise  to  a  forcible  entry  or  forcible  detainer, 
*  *  *  nor  that  an  entry  peaceably  made 
and  in  good  faith  cuts  any  figure  in  a  de- 
fense to  a  forcible  detainer."  But,  while  the 
defendants  in  the  present  case  could  not, 
in  an  action  for  forcible  detainer,  defraid 
their  unlawful  and  forcible  detention  of  the 
property  on  the  ground  that  they  believed 
in  good  faith  that  they  were  entitled  to  its 
possession,  yet,  having  been  given  and  taken 
peaceable  possession  thereof,  and  being  so  In 
possession,  their  resistance  to  dispossession 
by  the  plaintiff,  who  was  entitled  to  actual 
possession,  cannot,  as  we  have  before  declar- 
ed, be  construed  Into  a  forcible  entry  tboi^f 
merely  because  tbe  defendants  had  no  right 
to  tbe  possession  or  no  defense  which  they 
could  successfully  interpose  to  such  unlawful 
and  forcible  detainer. 

Our  conclusion  upon  this  point  is  tliat  the 
court  was  right  in  taking  from  the  Jury  the 
qneetlon  whether  there  was  a  forcible  entry 
by  the  defendants — an  issue  tendered  by  tbe 
complaint  which,  as  we  have  seen,  derives 
absolutely  no  support  from  tbe  evidence. 

[2]  But,  as  announced  in  tbe  outset  of  tbe 
discussion,  we  think  there  was  a  clear  and 
palpable  abuse  of  discretion  in  the  denial  to 
plaintiff  of  its  application  to  amend  its  com- 
plaint. The  complaint  as  filed  alleged  gener- 
ally that  tbe  plaintiff  had  by  the  acts  of 
the  defendants  In  detaining  from  it  the  pos- 
session of  tbe  premises  for  a  period  of 
nearly  one  month  suffered  damage  In  the 
sum  of  $15,0(X>.  The  action  was  commenc- 
ed on  the  28tb  day  of  March,  1906.  The 
trial  was  begun  on  tbe  16th  day  of  April, 
1908.  On  tbe  14th  day  of  April,  1906— ^o 
days  prior  to  the  commencement  of  the 
trial — the  plaintiff  served  on  the  attorney  for 
the  defendants  a  copy  of  a  proposed  amend- 
ment to  the  complaint  Said  proposed  amend- 
ment contained  averments  of  special  dam- 
ages, as  follows:  (1)  Rental  value,  one  month, 
of  tbe  real  estate,  9026;  (2)  dtiay  in  rectiv- 
Inc  pnrchaie  prloe^  four  homes,  165,46;  9> 
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coBt,  malntftlnlng  plant  during  forcible  hold- 
ing, f5,000;  (4)  cost  of  watchmen  to  coard 
daring  enspenslon  of  work  by  the  unlawful 
and  forcible  detainer,  including  wages  of 
SulliTas  and  hla  crew,  who  were  forced  to 
cease  work,  $1,009^;  <S)  punitlTe  damages 
tor  Tlndlctlveness.  On  the  first  day  of  the 
trial  counsel  for  the  plaintiff  made  an  applt- 
catlon  to  the  court  for  leave  to  amend  Its 
complaint  In  the  partlcuIarB  mentl«med.  Ob- 
jection- to  the  allowance  of  the  ammdment 
was  made  1^  counsel  for  d^oidanta  and  sus- 
tained by  the  court  What  the  spedflc  ground 
of  the  objection  was  does  not  appear  in  the 
record,  but  It  Is  stated  by  oounsd  for  appel- 
lant, and  not  denied,  that  no  objection  was 
taken  to  the  proposed  amendmmt  on  the 
ground  of  surprise  or  on  the  ground  that 
the  granting  of  the  motion  would  necessitate 
a  postponement  of  the  trlaL  Thereafter 
counsel  for  appellant  -undertook  and  offered 
to  prove  the  special  damages  as  specially 
pleaded  In  the  proposed  amendment,  promls- 
li^  that,  If  the  court  would  permit  such 
proof,  tbey  would  amend  tbe  complaint  so 
that  Its  allegations  would  conform  thereto. 
The  court  allowed  proof  of  rental  value  un- 
der the  general  allegation  of  damages  (Tewks- 
bury  T.  O'Connell,  25  Cat.  203),  but  as  to  all 
other  damages  the  offer  was  rejected  on 
objections  Interposed  thereto  by  counsel  for 
defendants  on  tbe  ground  that  the  same  were 
not  pleaded.  . 

[3]  We  do  not  think,  as  counsel  for  appel- 
lant contend,  that  the  amendment  proposed 
comes  within  the  provislODS  of  section  1173 
of  tbe  Code  of  Civil  Procedure.  That  sec- 
tion does  not  vest  In  the  court  the  power 
of  allowing  all  sorts  of  amendments  In  cases 
of  this  class,  as  will  readily  be  observed 
upon  reading  It  It  provides  that  where  "It 
ai^^rs  from  the  evidence  that  tbe  defend- 
ant has  been  guilty  of  either  a  forcible  en- 
try or  a  forcible  or  unlawful  detainer,  and 
other  than  the  offense  charged  tn  the  com- 
plaint, the  Judge  must  order  that  such  com- 
plaint be  forthwith  amended  to  conform  to 
such  proofs,"  eto.  We  apprehend  that  noth- 
ing further  by  way  of  amendment  can  be 
authorized  by  the  court  under  that  section 
than  what  Is  therein  expressly  prescribed. 
In  other  words,  there,  is  no  authority  given 
the  court  by  said  section  to  allow  amend- 
ments for  any  other  purpose  tban  that  ex- 
pressly stated. 

[4]  But  trial  courts  are,  by  virtue  of  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  pos- 
sessed of  general  and  ample  power  to  allow 
amendments  at  any  time  before,  durli^,  and 
even  after  trial  and  before  judgment  to  any 
pleading,  and  where  it  clearly  appears,  as 
we  think  It  does  here,  that  It  would  be  In 
furtherance  of  Justice  to  allow  an  amend- 
ment proposed  at  an  opportune  time  within 
tbe  meaning  of  that  section,  a  refusnl  to  do 
so  constitntes  an  abuse  of  the  discretion 
which  said  section  has  committed  to  trial 
tMurts.   Tbe  undlapnted  evidence  shows,  as 


we  have  seen,  that  tbe  phiintlff  served  Its 
proposed  amendment  on  the  attom«ys  for  ttie 
defendants  two  days  before  the  commence- 
ment of  the  trial*  and  that  application  for 
leave  to  amend  was  n^ged  on  the  day  on 
which  tbe  trial  began  and  before  evid«ice 
was  taken.  There  was  no  dalm.  as  there 
could  scarcely  be  consistently  with  reason, 
that  oonnsd  for  appellant  wwe  takoi  by 
surprise,  nor  was  there  any  showbv  made 
that  a  continuance  would  have  beoi  neces- 
sary by  reason  ot  the  amendmmt,  If  al- 
lowed, and.  If  tbete  had  be^  the  court 
could  hsTo  granted  the  motltm  upon  any 
reasonable  terms  to  whldi  It  might  In  Its 
discretion,  have  felt  ctmstralned  to  subject 
the  moving  party. 

[S]  It  win  not  of  course,  be  doited  that 
the  plaintiff  was  entitled  to  show,  if  it  could, 
under  a  complaint  sufficient  for  that  pur- 
pose, any  damages  occarioned  to  it  by  the 
forcible  or  unlawfol  detainer  cooqilained  of 
(section  1174.  €ode  Glr.  Proc);  that  Is  to 
say,  It  was  entitled  to  recover,  If  It  could 
prove  It,  under  appropriate  averments  of  Its 
complaint  any  damage  that  was  the  natural 
and  proximate  consequence  of  the  alleged  for- 
cible or  unlawful  detainer.  2  Green,  on  Bv.  | 
256;  Anderson  r.  Taylor.  66  Cat.  ISl,  38  Am. 
Rep.  52.  If,  therefore,  plaintiff  could  show 
that  it  bad  suffered  tbe  loss  of  rents  through 
tbe  acta  complained  of  against  defendants  or 
had  necessarily  been  put  to  expense  In  pro- 
tecting Its  property  while  the  defendants 
wrongfully  and  forcibly  detained  the  same  and 
by  reason  thereof  or  that  It  had  sustained  loss 
by  the  cessation  of  the  prosecution  of  Its 
business  during  the  period  of  the  wrongful  de- 
tention and  by  reason  thereof,  then  all  such 
facts  would  disclose  proper  Items  of  dam- 
ages, and,  if  pleaded,  tbe  rejection  of  proof 
thereof  would  manifestly  be  erroneous  and 
prejudicial.  And,  as  seen  (with  the  excep- 
tion of  the  Items  for  rent  and  punitive  dam- 
ages), such  were  the  special  damages  to 
which  the  proposed  amendment  if  allowed, 
would  have  given  plaintiff  an  opportunity  to 
address  whatever  proof  that  vnw  available 
to  It  In  those  respects. 

[I]  The  Supreme  Court  of  this  state  has 
repeatedly  declared  that  great  liberality 
should  be  shown  by  a  trial  court  tn  permit- 
ting, where  it  can  be  done  without  working 
great  delay,  such  amendmente  to  pleadings 
as  will  facilitate  the  production  of  all  the 
facts  bearing  upon  the  questions  Involved 
In  the  action.  Spelling  on  New  Trial  and 
Appellate  Practice,  {  107,  and  cases  therein 
cited.  "The  object  of  Judicial  proceedings 
Is  to  discover  all  the  facta  of  a  case  and  ap- 
ply the  law;  and  the  theory  of  the  Code  Is 
tbat  tbe  parties  should  each  have  reasonable 
opportunity  to  preset  bis  side  of  the  case." 
L.  K.  R.  W.  D.  Co.  V.  K.  R.  ft  F.  a  Go.,  87 
Cal.  577,  8  Pac.  91. 

We  have  been  unable  to  discover,  from  the 
circumstances  under  which  the  application 
was  urged  for  permission,  to  amend  tbe  com- 
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plaint  In  thia  case,  any  reason  wby  the 
amendmrait  aboold  not  have  been  allowed. 
TFbe  action  here  la  a  minmaEy  proceeding, 
and  was  dealgned  to  afford  the  speedleat  le- 
gal remedy  by  which  one  may  secure  redress 
for  the  wrongful  or  forcible  Invaaton  of  his 
possession  of  real  property,  or,  where  the 
poaseasltm  of  the  same,  thot^h  rightfully  ob- 
talned,  is  forcibly  or  unlawfully  detained, 
for  the  re8tituti<m  of  the  premises,  and  dam- 
ages. If  any  are  austained,  for  ttie  wrongful 
act  In  such  cases  It  is  likely  to  often  hap- 
pen, as  it  no  doubt  has  frequently  occurred, 
that  ccHnplaittts  are  hastily,  and,  as  a  conse- 
quence, carelessly  drawn,  with  the  resalt 
that  many  facts  which  might  properly  be 
prored  are  either  not  proiMrly  pleaded  or 
not  pleaded  at  all.  In  such  cases,  therefore, 
trial  courts  should  be  particularly  liberal  In 
allowing  amendments,  es[>eclally  so  wbere, 
as  here.  It  appears  reasonably  clear  that  full 
Justice  may  not  be  done  without  such  amend- 
ments. 

In  the  present  case,  it  does  not  appear,  as 
before  stated,  that  either  the  court  or  the 
defendants  would  have  been  subjected  to 
great,  If  any,  inconvenience  or  the  defend- 
ants placed  at  any  undue  disadvantage  by 
the  granting  of  plaintiff's  application  to 
amend,  and,  while  it  may  be  true,  as  counsel 
for  the  defendants  suggest,  that,  the  posses- 
sion of  the  premises  having  been  turned  over 
to  plaintiff  before  the  commencement  of  the 
trial,  the  present  action  could  tiave  been  dis- 
missed and  the  plaintiff  have  instituted  an- 
other action  to  recover  all  the  damages  It 
claims  to  have  sustained,  yet  the  law  re- 
quire no  such  course  to  be  followed,  and 
the  suggestion  is  no  argument  In  support  of 
the  court's  action  In  denying  plaintiff's  ap- 
plication. 

It  is,  however,  Intimated-by  counsel  for 
the  respondents  that  the  amendment  could 
have  served  no  useful  purpose,  sUice  the  evi- 
dence discloses  "that  the  respondents  never 
interfered  with  appellant's  possession  of  any 
part  of  tlie  tract  mentioned  in  the  complaint, 
except  a  portion  of  one  block  and  four  lots 
upon  which  houses  were  being  built";  that 
"there  was  no  evidence  that  the  plaintiff  or 
any  of  Its  officers  or  employes  ever  sought 
admission  to  the  paint  shop  or  the  plumbing 
shop  or  the  warehouse  or  the  drafting  room, 
which  was  a  part  of  the  office,  or  to  the  lum- 
ber yard,  except  that  a  demand  made  for 
keys  to  those  shops  and  rooms  was  not  com- 
plied with  until  five  or  six  days  afterwards." 

[7]  But  the  gist  of  Leonard's  sinning  did 
not  consist  so  much  In  refusing  to  allow  the 
officers  of  the  company  to  enter  the  premises 
or  the  buildings  thereoo,  as  it  did  in  refus- 
ing to  allow  them  to  take  possession  of  ttie 
premises  and  so  proceed  with  the  business 
of  the  corporation.  The  evidence,  it  is  very 
true,  shows  that  he  permitted  the  physical 
entrance  of  some  of  the  directors  Into  the 
building  and  Into  his  ofBce.  but  be  positively 
refused  to  allow  them  to  take  charge  of  the 


affairs  of  the  corporation  or  to  do  any  act  in 
furtherance  of  the  business  of  the  concern. 
He  would  not  permit  the  men  employed  by 
the  cwporathm  to  proceed  with  the  comple- 
tion of  the  houaa  then  In  course  of  con- 
struction. He  would  not  allow  it  or  Its  em- 
ployee to  take  lumber  and  other  material  es- 
sential to  the  completion  of  .ttie  unfinished 
buildings.  These  constituted  hindrances  or 
delays  which  ml^t  result  in  great  damage 
to  the  corporation.  A.  might  employ  B.  aa 
Ms  manager  to  take  sole  possession  of  and 
conduct  his  mercantile  bu^ness.  If  A. 
should  finally  demand  from  B.  the  return  of 
the  possession  of  the  building  and  the  busi- 
ness and  the  latter  should  refuse  the  de- 
mand, and  not  allow  A.  to  do  any  act  in 
connection  with  the  business,  or  should  close 
down  the  business,  and  refuse  to  allow  A.  to 
reopen  it  or  to  take  any  other  steps  looking 
to  a  resumption  of  the  business,  the  mere 
fact  that  B.  might  have  allowed  A.  physical 
entrance  into  the  building  in  which  the  busi- 
ness was  carried  on  would  most  certainly  not 
absolve  B.  from  the  cha^e  of  unlawful  or 
perhaps  forcible  detainer,  nor  from  liability 
for  any  damages  A.  might  suffer  by  reason  of 
B.'s  conduct. 

The  business  of  the  plaintiff  here  is,  as 
stated,  the  building,  selling,  and  renting  of 
houses  upon  a  targe  tract  of  land,  and  the 
acts  of  Leonard  necessarily  had  the  effect  of 
stopping  the  business,  practically  closing  it 
down  for  a  period,  and  certainly  It  cannot  be 
maintained  that,  because  Leonard  generously 
permitted  its  officers  to  go  upon  the  prem- 
ises, with  permission,  however,  to  exercise  no 
more  authority  over  the  affairs  of  the  corpo- 
ration than  if  tbey  were  perfect  strangers, 
the  defendants  may  escape  the  reE^onsibility 
of  responding  in  whatever  damages  plaintiff 
may  be  able  to  show  were  proximately  occa- 
sioned to  it  by  their  unauthorized  acts. 

[I]  It  was  not  necessary  in  our  opinion 
for  the  plaintiff  to  plead  more  than  the  al- 
leged forcible  detainer  to  entitle  it  to  prove 
facts  which  would  have  Justified  the  court 
in  awarding  exemplary  or  punitive  damagea. 
The  charge  of  forcible  detainer  of  real  prop- 
erly necessarily  carries  with  it  the  Implica- 
tion that  Bucb  detainer  is  from  a  bad  mo- 
tive, and  what  the  precise  nature  of  that 
motive  is — whether  It  be  founded  in  malice 
or  fraud  or  oppression  of  any  sort — may 
properly  be  shown  under  the  general  aver- 
ment that  the  detainer  Is  forcible.  It  may  be 
that  the  defendant  in  such  a  case  can  show 
that  the  force  used  was  only  in  furtherance 
of  the  maintenance  of  his  rights;  yet,  the 
statute  having  8ai<^  that  such  detainer  Is  In 
violation  of  law,  the  mere  charging  of  the 
act  presupposes  the  existence  therein  of  all 
the  elements  essential  to  the  consummation 
of  the  charge  as  It  is  defined  by  the  statute, 
and  whether,  as  a  matter  of  fact,  elements 
Justifying  the  imposition  of  punitive  dam- 
ages are  present  in  the  act  must,  of  course, 
depend  upon  what  the  proof  dlacloaea^ 
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[I]  Bat  the  court  did  not  in  our  Judgment 
err  by  Its  refnsal  to  allow  the  Instruction, 
proposed  by  the  plaintiff,  which  would  hare 
Authorized  the  Jury  to  allow  exemplary  dam- 
ages or  damages  which  may  be  allowed  un- 
der the  proTlsions  of  section  3294  of  the  Civil 
Codfc  Indeed,  we  think  that  an  examination 
of  our  statute  relative  to  actions  for  forcible 
entry  and  forcible  or  unlawful  detainer  wlU 
show  very  clearly  that  the  Legislature  intend- 
ed to  commit  to  the  court,  rather  than  to  the 
jury,  the  determination  of  the  question  wheth- 
er In  such  cases  damages  by  way  of  punish- 
ment shall  be  allowed,  and  manifestly,  under 
this  view  of  the  proposition,  an  instruction  to 
the  jury  upon  the  question  of  exemplary  dam- 
ages would  be  entirely  out  of  place.  Section 
1174  of  the  Code  of  Civil  Procedure,  among 
other  things,  provides  that  "the  Jury  or  the 
court.  If  the  proceedings  be  tried  without  a  Ju- 
ry, shall  also  assess  the  damages  occasioned  to 
the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  In  the 
complaint  and  proved  on  the  trial,  and  find 
the  amount  of  any  rent  due,  If  the  alleged 
unlawful  detainer  be  after  default  In  the 
payment  of  roit  Judgment  against  the  de- 
fendant guilty  of  the  forcible  entry,  or  for- 
cible or  unlawful  detainer  may  be  entered 
in  the  ditoretlon  of  the  court  eUlier  for  the 
amount  of  the  damage*  and  rent  found  due, 
or  for  three  timet  the  amount  so  /ound." 
Section  735  of  the  same  Code  provides:  "If 
a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or  upon,  or  det«ition  of 
any  buUdlzv  or  any  cultivated  real  pnqterty, 
Judgment  may  be  entered  for  three  times  the 
amount  at  which  the  actual  damages  are  as- 
BessedL"  Thus  it  will  be  perceived  the  Legis- 
lature baa  dearly  limited  the  power  of  the 
JuiT  In  Budi  cases,  so  ftir  as  damages  are 
concerned,  to  the  aasessment  of  such  dam- 
ages only  as  have  actually  been  suffered  by 
the  complaining  party  and  has  conferred  up- 
tm  the  court  Oie  solft  power  of  determining, 
In  the  exercise  of  Its  dlscretitHi,  wh^er,  In 
a  given  ease,  the  ctrcomstances  are  sudb  as 
to  justify  the  entry  of  Judgmrat  in  fiiror  of 
plaintiff,  as  a  penalty  for  the  acta  of  tlie 
defendant,  for  three  times  the  amount  found 
the  Jury  either  as  damages  or  for  rent 
That  the  power  thus  q>eclaUy  glvea  the 
court  was  Intended  to  be  exercised  in  those 
'  cases  only  where  the  evidence  discloses  ttiat 
tlu  defendant  has  committed  the  tortious  act 
diarged  against  him  wantonly  or  by  oppres- 
sion or  with  mallc^  express  or  Implied  (sec- 
tion 3294,  Civ.  Cods,  supra),  is  a  proposlllon 
which,  in  our  opinion,  la  rendered  free  from 
any  kind  ot  doubt,  if  not  alone  1^  tlie  Ian- 
guage  of  eectiim  1174  of  the  Code  of  Civil 
Procedure  ttien  most  surely  by  that  of  sec- 
tion  73S  of  the  same  Code.  In  other  words, 
the  power  to  treble  the  damages  or  rent  is 
a  power  to  be  exerdsed  by  way  of  pnntsli- 
ment  only,  and  the  Legiidatare  has  (wisely, 
we  think,  as  the  wiitw  furtliw  thinks  would 


be  true  If  it  were  so  in  all  cases  as  to  the- 
awarding  of  punitive  damages)  committed 
the  exercise  of  that  power  to  the  courts  in 
preference  to  the  Jury,  the  theory  of  the  law- 
makers no  doubt  being  that  the  court,  ha.r- 
ing  equal  opportunity  with  the  Jury  of  hear- 
ing and  passing  upon  the  testimony,  is  better 
able  to  dedde  whether  the  evidence  warranto 
the  imposition  of  any  penalty  at  all  or  an 
allowance  In  excess  of  the  amount  found  tj 
the  Jory  to  be  the  damages  actually  sns- 
talned. 

But,  If  any  doubt  could  arise,  from  the 
I  mere  reading  of  sections  1174  and  786  of  tb.^ 
Code,  as  to  the  construction  thus  given  Oiose^ 
;  sections — ^that  Is,  that  the  L^Ialature  there- 
I  by  Intended  to  restrict  the  power  of  the  Juiy» 
I  In  cases  of  forcible  entry  and  of  forcible  or 
I  unlawful  detainer,  to  the  passing  upon  and 
I  deciding  of  the  qnestion  of  tlie  actual  dam- 
:  agee.  If  any,  sustained  by  the  plalntUt  ami 
j  to  vest  In  the  court  the  exclusive  power  anil 
!  discretion  of  annexing  a  pnnishmttit  by 
!  trebling  the  amount  of  the  damages  or  rmt— 
then  such  doubt  will  readily  disappear  upon 
reference  being  made  to  some  Yaj  early 
California  cases  whidi  have  never  be^  re- 
versed, and  which,  we  think,  can  never  be 
reversed  by  any  logical  process  so  long  as  the 
statotes  concerning  forcible  entry  and  fordole 
or  unlawful  detainer  remain  as  tbey  now  exist 
and  read.  In  the  case  of  Hicks  v.  Herring, 
17  CaL  568,  Chief  Justice  Bleld,  speaking  of 
a  provision  of  the  law  predsely  similar  to 
the  one  we  are  consldwlng,  said:  "Itiis  sec- 
tton  la  added,  not  merdy  to  Indemnify  the 
complainant  for  the  Injuries  suffered  from 
loss  of  rente  and  profits,  and  for  waste  oom- 
mitted,  but  to  punish  the  ofTendlng  party." 
*^  other  words,"  said  Judge  Currey,  r^ 
ferring  to  the  same  section,  in  Tewksbory 
CConnell,  26  CaL  2S4,  "by  the  amendment 
the  landlord  was  held  only  to  claim  and 
prove  damages;  and  thui,  whok  assessed,  it 
became  the  ma^trate's  (the  court^iQ  duty* 
not  by  reason  of  the  dalm  therefor,  but  in 
i  the  enjoined  exerdse  of  penal  authority,  to 
treble  than."<  Certainly,  it  will  not  be  «m- 
tended  that,  the  statute,  having  said  tliat 
the  court  may,  in  the  werdse  of  Ite  discre- 
tion, add,  by  way  of  example  or  punlshmmtr 
tJie  aounmt  spedfled  therein  to  that  found 
by  tlie  Jury  as  represrattng  the  amount  of 
tiie  rent  or  tSie  damage  actually  suffered  by 
the  plaintiff,  ttie  Jury  may.  nevertheless,  also 
add  exemplary  damages.   The  manifest  re- 
sult of  such  a  oonstructUm  would  be  that 
the  defendant  could  not  only  be  required  to 
pay  three  times  the  actual  damages  found, 
but  could  also  be  compdled  to  pay  three 
times  the  amount  of  the  exemplary  dam- 
ages awarded-   And,  if  the  Jury  may,  la 
addition  to  actual  damages,  aUow  damagea 
by  way  of  a  penalty,  Qie  court  nu^  obviously 
Ukewlse  do  so,  where  the  cause  is  tried  by 
Uie  court  without  a  Jury.  Sordy  It  cannot  be 
said  that  tlie  court  could  And  actual  damaf- 
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€■,  to  which,  as  a  flnding  from  the  erldence, 
It  could  add  panitlTe  damages,  then,  addi- 
tionally^ In  the  exercise  of  the  discretion 
with  which  it  is  inTested  by  section  1174  of 
the  Oode  of  Civil  Procedure,  treble  the  total 
amount  ao  found.  Nor  Is  It  a  reply  to  the 
construction  to  wbidi  we  here  subject  the 
flections  in  question  to  say  that,  in  case  the 
Jury,  in  addition  to  flndlnK  actual  damages, 
awards  exemplary  damages,  the  court  will 
not  enter  Judgment  for  treble  the  damages  so 
found,  and  that,  if  it  did  do  so  under  sucb 
circumstances.  It  would  be  an  abuse  of  the 
dtecretion  committed  to  It  by  the  statute; 
for  In  no  case  could  the  court  know  or  seg- 
r^le  the  actual  from  the  exemplary  damag- 
es, and  we  know  of  no  case  where  the  Jury 
luve  done  so  in  their  verdict 

It  follows,  of  course,  from  the  foregoing 
views  that  evidence  bearing  upon  the  ques- 
tion of  punitive  or  exemplary  damages  Is,  in 
cases  of  forcible  entry  or  forcible  or  unlaw- 
ful detainer,  always  to  be  addressed  to  the 
court  and  not  to  the  Jury,  and  that,  as  be- 
fore announced.  Instructions  to  the  Jury  apon 
that  question  oonld  obrloiisly  sabserre  no 
useful  purpose. 

There  are  no  other  qnesttons  presented 
wbicb  in  our  Judgment  require  special  notice. 

For  the  reasons  herein  stated,  the  Judg- 
ment and  order  are  reversed  and  the  cause 
Tomanded  for  retrial. 


We  concur: 
NETT,  J. 


GBIFMAN,   P.  X;  BUR- 


BIIDLAND  VALLEY  R.  00.  T.  STATE  et  aL 
•(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(SyUabiM  by  the  Owirt.) 
X  Railboads  (I  58*>— EsTABLiBHinEiTT  or  Dk- 

POT— ObDBB  of  BAHaOA©  COHUISBIOH. 

Evidence  examiaed,  and  MA  sufficient  to 
■cstabliib  the  reascHiftbleness  and  justness  of  the 
«rder  appealed  from. 

[Ed.  Note.— For  other  cases,  sea  Railroads, 
Gent  Dig.  «  130-186;  Dee.  Dig.  1  SS.*} 

2.  Raileoads  ri  68*)-"Statioh"— "Depot." 

The  word  "station,"  as  used  Id  section  26, 
art  9,  Oonst,  means  a  place  where  railroad 
trains  xcgnlariy  come  to  a  stand  for  the  con- 
venience of  passengers,  and  taking  In  freight; 
and  the  word  "depot"  In  the  same  section  means 
a  boilding  for  the  accommodation  and  proteeti<m 
of  railway  passengers  or  freight 

[Bd.  Note.— For  otiiar  ease^  see  BaUroads, 
Dee.  Dig.  I  68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2004,  2005:  vol  7,  pp.  6644,  6645.] 

^  Railroads  (R  225,  226*)— DimBS— 3£aiii- 

TEITAKCB  or  DKFOTS. 

Und»  section  26,  art.  9.  Const.,  it  is  the 
doty  of  eadi  and  every  railway  company  within 
the  state  to  provide  and  niaintala  adequate, 
comfortable,  and  clean  depots  at  its  several  sta- 
tions for  the  comfort  and  accommodation  of  the 
traveling  pi^lic  and  suit^le  freight  depots  or 
buildings  for  the  recaivlnf,  handling,  storing 


and  delivering  of  all  freight  handled  by  sneh 
roads. 


[Ed.  Note.— For  other  cases, 
Dec.  Dig.  H  225,  226.*] 


B^lroads, 


Appeal  from  State  CorporaUon  Gommla- 
sion. 

Appeal  by  the  Midland  Valley  Railroad 
Company  from  an  order  of  the  State,  and  O. 
W.  Gulledge  and  others,  Corporation  Com* 
mission,  in  relation  to  the  establlsbmeDt  ot  a 
dqpot  Order  affirmed. 

Edgar  A.  de  Henira,  for  appellant  Ghas. 
West,  Atty.  Oen.,  Ghas.  L.  Moore,  Asst  Mr 
ts-  Oen.,  and  Z.  T.  Walrond,  for  apiwllees. 

KANE,  J.  This  is  an  appeal  from  an  or- 
der of  the  Corporation  Commission  requiring 
the  appellant  to  establish  one  of  Its  small 
type  of  depots  at  Briartown,  to  be  maintained 
and  operated  as  any  other  depot  on  its  road. 
The  appellant  contends  that  the  order  of  the 
commission  should  be  set  aside,  first,  because 
it  Is  contrary  to  law;  second,  because  it  is 
contrary  to  the  evidence;  and,  third,  because 
the  findings  and  order  of  the  commission  are 
not  supported  by  the  evidence. 

[1]  In'  relation  to  the  necessity  for  a  depot 
at  Briartown  from  the  standpoint  of  the  trav- 
eling public,  the  commission  found  as  fol- 
lows: "Briartown  la  a  prepay  station  on  the 
defendant's  line  of  railroad  In  the  southeast 
part  of  Muskogee  county,  about  2^  miles 
north  of  Canadian  river,  and,  according  to 
the  railroad  map  Issued  by  the  commission. 
It  is  6.1  miles  south  of  Porum  by  rail,  and 
8  miles  north  of  Stlgler  by  rail.  It  Is  about 
5%  miles  from  Porum  by  wagon  road,  and 
about  11  miles  from  Stlgler  by  wagon  rond. 
It  is  adjoining  the  Canadian  bottom  where 
allotments  average  about  80  acres  and  parties 
live  on  all  allotments.  The  town  of  Briar- 
town has  about  70  population,  2  stores,  a 
gristmill,  and  a  blackstnlth  shop.  Hoyt  Is  a 
country  town  about  5  miles  southwest  of 
Briartown,  and  south  of  the  Canadian  river. 
Hoyt  has  about  300  population,  3  or  4  stores, 
and  a  cotton  gin.  Some  of  the  stores  at  Hoyt 
do  considerable  business.  Wbltefleld  is  also 
a  country  town  about  8  miles  southeast  of 
Briartown.  It  has  a  population  of  about  375. 
This  town  would  do  practically  all  of  Its  ship- 
ping business  from  Briartown  If  freight  fa- 
cilities were  established.  Also  a  considera- 
ble portion  of  the  business  from  Hoyt  would 
be  transacted  at  Briartown.  The  country 
from  whl<A  Hoyt  and  Whitefleld  draw  trade, 
together  with  the  territory  of  Briartown 
proper,  and,  when  the  fertilltr  of  the  Cana- 
dian bottom  land  is  considered,  Briartofrn  It 
appears  from  the  evidence  has  sufficient  area 
of  agrlCBltural  territory  and  the  requisite 
number  of  people  to  furnish  a  reasonable 
amount  of  business  for  the  maintenance  of  a 
railway  station."  These  findings  are  amply 
supported  by  the  evidence,  and  fairly  outline 
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the  conditfoDS  existing  In  and  around  Briar- 
town  Id  80  far  as  they  are  material  to  the 
qnestlOD  Involved.  The  commission  also  made 
exhaustive  findings  as  to  freight  and  passen- 
ger earnings  at  that  point,  from  which  It 
concluded  that  a  station  at  Brlartown  was 
not  only  a  reasonable  and  necessary  facility 
for  the  convenience  of  the  patrohs  of  the  road, 
but  also  would  be  advantageoos  to  the  railway 
rompany  from  a  financial  standpoint.  The 
evidence  on  this  latter  phase  of  the  case  does 
not  so  clearly  support  the  findings  of  the  com- 
mission, but  In  view  of  the  presumption  that 
its  orders  are  prima  facie  Just,  reasonable, 
and  correct,  and  another  feature  of  the  case 
which  will  be  noticed  hereafter,  Its  findings 
and  conclusions  on  that  point  will  not  be  dls- 
turLed. 

[2, 3]  The  commission  further  found  that 
"there  Is  now  maintained  at  Brlartown 
switching  facilities,  cotton  platform,  and  tick- 
ets are  sold  by  the  postmaster  about  100  feet 
from  the  railroad,  and  passenger  trains  are 
stopped  on  fiag.  However,  the  general  man- 
ager stated  at  the  bearing  that  this  would  he 
made  a  regular  stop."  This,  we  think,  with 
the  other  facta  developed  by  the  evidence, 
and  found  by  the  commission,  constitutes  Brl- 
artown a  station  wlthlu  the  meaning  of  that 
term  as  used  In  section  '20,  art.  9,  Const, 
which  provides:  "It  shall  be  the  duty  of  each 
and  every  railway  company,  subject  to  the 
provisions  herein,  to  provide  and  maintain 
adequate,  comfortable,  and  clean  depots,  and 
depot  buildings,  at  its  several  stations,  for 
the  accommodation  of  passengers,  and  said 
depot  buildings  shall  be  kept  well  lighted  and 
warmed  for  the  comfort  and  accommodation 
of  the  traveling  pnblic;  and  all  soch  roads 
shall  keep  and  maintain  adequate  and  suita- 
ble fright  depots  and  buildings  for  the  re- 
oeiving,  handling,  storing  and  dellirering  of 
all  fr^ht  handled  such  roads."  One  of 
the  definitions  of  the  word  "station"  found 
In  Welwter's  International  Dictionary  Is  as 
follows:  "A  place  where  railroad  trains  reg- 
ularly come  to  a  stand  for  the  convenience 
of  pasaraigen,  taking  in  freight,"  etc.  And 
"depot"  is  dc^ed  as  ft>llow8:  *'A  building 
for  the  accommodation  and  protection  of  rail- 
way passengers  or  freight"  Those  words, 
no  doubt,  are  used  In  section  26,  supra,  In  the 
senae  of  the  above  d^nititms.  It,  as  we  have 
concluded,  Brlartown  la  one  of  Its  stations,  it 
is  nuuidatory  upon  the  appellant  to  provide 
and  maintain  an  adequate,  comfortable,  and 
clean  d^t  thereat  for  the  accommodation 
and  protection  of  passengers  and  freight 
There  Is  no  way  to  avoid  this  duty,  except 
)>y  the  overthrow  of  section  24,  supra,  and 
that  section  is  In  no  way  assailed  in  tills  pro* 
ceeding. 

It  follows  that  the  order  of  the  Corporation 
Commission  must  be  affirmed.  All  the  Jus- 
tices concur. 


ARKANSAS  VALLEY  ft  W.  RT.  GO.  T. 

BULLBN. 

(Supmne  Coort  of  OUahoma.   Mot.  14^  1»11.> 

(SyUatut  h0  ti*  Cimrt.) 
1  MnncrPAi.  Cobposatiohs  {%  663*)— Eki- 

NENT    DOUAIN  (8  13fi*>— VACATION  OF  StBEET 

—Rights  of  Abuttino  Owners— Right  to 

COHFENSATIOH— VaCAIXD  STHIET. 

Whenever  a  street  la  vacated  bj  a  dty 
council,  the  land  embraced  in  said  street  at 
once  attaches  itself  in  the  nature  of  an  accre- 
tion to  the  adjacent  and  abutting  lots  in  pro- 
portion to  the  frontage  and  becomes  the  pri- 
vate property  of  the  adjacent  and  abutting  lot 
owners;  and,  where  a  railway  company  after 
such  vacation  of  the  street  constructs  upon  a 
portion  thereof  an  embankment  and  railway 
tracks,  it  Is  liable  to  the  abutting  lot  owner  to 
whose  lot  the  land  taken  be<»me  attached  in 
the  nature  of  en  accretion  for  the  value  of  the 
land  taken  and  for  the  depreciation  In  the  val- 
ue of  the  remaining  portion  of  his  real  estate 
not  taken,  resulting  from  the  taking  of  a  part, 
and  for  auch  damages  aa  the  lot  owner  actual- 
ly sustains  to  hia  personal  property  by  auch 
appropriation  of  his  land. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  1438-1440;  Dec. 
Dig.  S  668;*   Eminent  Domain,  DecDlg.  1 136.*] 

2.  Eminent  Douain  (S  106*)— Remedies  of 
Owners— AcnoB  fob  Value  of  Psopebtt— 
Instructions.' 

It  is  error  to  instruct  the  jury  in  auch  ease 
that  they  may  allow  as  an  element  of  dam- 
ages for  the  obstruction  of  such  lot  owner's 
right  of  ingress  and  egress  to  and  from  his  lots 
over  said  street. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  282-289;  Dec.  Dig.  1 10&*] 

Error  from  District  Court,  Noble  County; 
W.  M.  Bowles.  Judge. 

Action  by  H.  B.  Bnllen  against  tiie  AAan- 
sas  Valley  ft  Western  Railway  Company. 
Judgment  for  plalntUF,  and  defendant  brings 
error.  Reversed  and  remanded. 

W.  F.  E^rans  and  R.  A.  Elelnschmldt,  for 
plaintiff  in  error.  P.  W.  Cress,  for  d^end- 
ant  in  oror. 

HATES,  J.  This  action  was  originally 
brought  in  the  court  below  by  defendant  In 
error,  hereinafter  referred  to  as  "plalDtiff." 
against  plaintiff  in  error,  hereinafter  re- 
ferred to  as  the  "railway  company,"  to  recov- 
er damages  for  the  d^redation  of  tbe  val- 
ue of  his  property  occasioned  by  the  railway 
company's  constructing  Its  railway  beds  and 
traclta  In  front  of  hla  lot  and  Interfering 
with  the  use  of  them.  The  cause  has  been 
before  this  court  once  before.  Bullen  v.  Ark. 
Val.  ft  W.  By.  Co.,  20  OkL  819,  95  Pac.  476. 
The  railway  beds  and  tracks  of  the  railway 
company  from  which  plaintiff  claims  to  have 
suffered  his  damages  lie  in  and  upon  a  strip 
of  land  formerly  constituting  a  street  In 
front  of  plaintiff's  property.  One  of  the 
points  in  controversy  at  the  former  hearing 
before  this  court  was  whether  said  street 
bad  been  vacated.  At  that  hearing,  plaintiff 
contended  that  the  street  had  been  vacated 
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by  (H^lDance  of  the  city  conncil,  and  the 
land  embraced  therehi  had,  prior  to  the  con- 
stmctloD  of  the  railway,  atta<Aed  Itself  in  the 
nature  of  an  accretion  to  the  adjacent  real 
estate  In  proportion  to  the  froutagfe.  The 
railway  company,  on  the  other  hand,  con- 
tended that  the  street  had  never  been  vacat- 
ed, bnt  that  It  had  been  granted  a  franchise 
to  construct  Its  railway  thereon  by  an  ordi- 
nance of  the  city.  The  opinion  and  Judg- 
ment of  this  court  at  that  hearing  sustained 
the  contention  of  plaintiff.  After  the  case 
was  remanded  to  the  district  court  for  a  new 
trial,  plaintiff  filed  a  substituted  petition,  in 
which  he  alleges  that  he  is  the  owner  of  cer- 
tain lots  In  the  city  of  Perry,  each  of  which 
abuts  upon  the  south  side  of  A  street,  a  pub- 
lic street  In  that  city;  and  that  he  has  for 
several  years  conducted  upon  his  said  lota 
a  large  and  extensive  lumber  business  for 
which  purpose  the  lota  are  well  adapted; 
and  that  said  lots  were  on  or  about  the  let 
day  of  October,  1903,  reasonably  worth  the 
sum  of  $S,000.  He  alleges  that,  prior  to  said 
last-mentioned  date,  the  city  council  of  the 
city  of  Perry  by  an  ordinance  vacated  said 
A  street  In  front  of  his  property;  and  that 
by  reason  thereof  the  street  to  the  center 
became  his  property  as  an  accretion  to  his 
Iota  abutting  thereon.  He  allege  that  on  or 
about  the  1st  day  of  October,  1903,  the  rail- 
way company,  without  his  consent,  erected  a 
large  fill  directly  in  front  of  his  lots  and  In 
and  upon  the  same  and  built  in  the  street  in 
front  of  his  property  and  in  and  upon  his 
property  a  steam  railway,  consisting  of  three 
tracks,  the  nearest  of  which  Is  at  a  distance 
of  about  10  feet  from  the  former  curb  line 
of  his  properly;  that  by  reason  of  said  ob- 
structions he  has  been  deprived  of  all  means 
of  ingress  and  egress  to  and  from  his  prop- 
erty, rendering  It  wholly  unfit  for  the  pur- 
poses for  which  he  had  been  using  It 

The  railway  company  by  its  answer  denies 
all  the  allegations  of  plalntUTs  petition,  ex- 
cept such  as  are  expressly  admitted.  It 
ttiereupon  admits  that  the  city  of  Perry  by 
ordinance  vacated  that  portion  of  thc^  street 
In  front  of  plalntlfTs  property;  and  that, 
t>efore  It  constructed  Its  road  thereon,  the 
land  lying  In  said  street  to  the  center  there- 
of in  front  of  plalntifTs  property  attached 
to  plaintiff's  property  In  the  nature  of  an 
accretion  thereto.  It  admits  the  constmc- 
tion  of  its  railway  tracks  upon  a  portion  of 
said  street  that  has  become  attached  to 
plalntlCT's  lots,  that  the  construction  was 
wrongful,  and  that  It  Is  liable  to  plaintiff 
for  his  Just  damages. 

[1]  There  was  a  trial  to  a  Jury  to  ascer- 
tain the  amount  of  damages.  The  Jury 
found  plaintiff's  damages  at  f 1,800.  The  only 
question  presented  for  our  determination 
In  this  proceeding  arises  upon  an  instruction 
given  by  the  court  to  the  Jury,  and  upon  In- 
stmcttons  requested  by  the  railway  company 
but  refused  by  the  court,  all  of  which  bear 
upon  the  question  of  what  the  Jury  may  take 


Into  consideration  In  ascertaining  the  amount 
of  plaintiff's  damages.  The  instruction  given 
by  the  court  and  complained  of  is  not  free 
from  ambiguity;  but  there  Is  no  controversy 
between  counsel  that  It  has  the  effect  to  au- 
thorize the  Jur>  in  arriving  at  the  amount 
of  plaintiff's  damages  to  take  into  considera- 
tion as  an  element  thereof  the  destruction 
by  the  railway  company's  lines  of  railway  of 
plaintiff's  right  of  Ingress  and  egress  to  and 
from  his  property  over  said  A  street  in  front 
thereof.  By  instructions  requested  by  the 
railway  company  and  refused  by  the  court, 
the  court  was  asked  to  Instruct  the  Jury 
that  upon  vacation  of  said  street  In  front 
of  plaintiff's  lots  said  street  became  the  pri- 
vate property  of  the  owners  of  the  adjolnii^ 
lots;  and  that  thereupon  plaintiff  bad  no 
right  whatever  to  use  same  as  a  street  for 
the  purpose  of  Ingress  and  egresB  to  and 
from  his  lots;  and  that  they  should  not  al- 
low plaintiff  any  damages,  because  of  the 
obstruction  of  the  street  and  Interference 
with  plalntifTs  egress  and  Ingress  thereover 
to  and  from  his  property.  We  think  the 
court  committed  error  in  giving  the  instruc- 
tion objected  to  and  in  refusing  the  instruc- 
tion requested  involving  this  question. 
Whether,  In  the  absence  of  special  legislative 
provision,  the  vacation  of  a  street  Is  such  in* 
Jury  to  abutting  lot  owners  for  which  th^ 
can  recover  compoisatlon  against  the  munic- 
ipality, Is  a  question  upon  which  the  antborl- 
tles  are  divided.  87  Cyc.  p.  192;  16  Am.  A 
EUg.  Encyc.  of  Lav  (2d  Bd.)  p.  402. 

The  question  has  never  been  directly  de- 
termined in  this  Jurisdiction;  bnt  the  right 
to  recover  against  the  city  Is  assumed  In  the 
reasoning  of  the  court  in  Blat^well,  Enid  ft 
S.  W.  Ry.  00.  V.  Gist,  IB  OkL  616.  90  Pac. 
889.  Assuming  without  deciding  in  this  case 
that  plaintiff  had  audi  a  property  right  In 
the  street  as  could  not  be  destroyed  by  the 
vacation  tha-eof  by  the  city,  without  render- 
ing the  city  liable  to  him  for  its  damages. 
stlU  we  know  of  no  theory  upon  which  the 
railway  company  could  be  liable  therefor.  It 
received  no  right  whatever  In  the  street  or 
In  the  land  lying  therein  by  reason  of  the  va- 
cation of  the  street  When,  the  street  was 
vacated,  the  land  therein  t)ecame  the  private 
property  of  the  adjacent  lot  owners  on  each 
side  In  proportion  to  the  frontage  of  their 
real  estate.  Section  688,  Oomp.  Laws  1909; 
Butlen  V.  Ark.  Val.  Ry.  Co.,  supra.  The  va- 
cation of  the  street  did  not  grant  to  the  rail- 
way company  any  right  to  construct  Its  lines 
of  railway  upon  the  lands  lying  in  the  va- 
cated street  any  more  than  It  authorized  the 
railway  company  to  appropriate  any  of  the 
other  private  property  of  the  adjacent  lot 
owners.  In  order  to  construct  its  lines  of 
railway  upon  said  land.  It  was  necessary 
for  it  to  purchase  the  same  from  the  lot 
owners  or  to  condemn  It  and  pay  as  compen- 
sation therefor  the  damages  assessed.  The 
railway  company  took  no  property  of  plain- 
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tiff  lying  Is  the  street,  bcmt  has  It  destroyed 
any  right  of  liis  In  a  street ;  toTy  before  It 
constructed  its  tracks  and  the  embankments 
complained  of,  the  street  bad  ceased  to  ex- 
ist. Not  all  of  the  railway  tracks  He  opon 
that  portion  of  the  vacated  street  that  has 
become  attached  to  the  lots  of  plaintiff  and 
become  his  property,  but  some  of  them  He 
upon  the  opposite  side  of  the  street  on  land 
that  has  become  the  private  property  of 
other  adjacent  lot  owners.  These  lot  own- 
ers are  entitled  to  compensation  from  the 
railway  company  for  the  value  of  the  land 
that  has  become  their  property  by  reason  of 
the  vacation  of  the  street,  unincumbered  by 
any  easement  of  plaintiff  therein. 

[2]  It  would  be  manifestly  unjust  to  re- 
quire the  railway  company  to  pay  such  own- 
era  the  value  of  said  land  taken  by  It  as 
unincumbered  by  any  eas^ent  of  plaintiff 
therein,  and  at  the  same  time  allow  plaintiff 
to  recover  for  a  right  of  ingress  and  egress 
over  same  to  and  from  his  property.  The 
damages  which  a  real  estate  owner  is  en- 
titled to  recover  for  land  taken  by  a  rail- 
way company  in  the  construction  of  Its  rail- 
way was  held  in  Bllncoe  v.  C.  O.  &  W.  Ry. 
Co.,  16  Okl.  286,  83  Fac.  903,  and  A.  V.  &  W. 
Ry.  Co.  V.  Witt,  19  Okl.  262,  91  Pac.  897,  13 
L.  R.  A.  (N.  S.)  237,  to  be  the  value  of  the 
land  taken;  the  depreciation  In  the  value  of 
the  real  estate  not  taken  resulting  from  the 
taking  of  a  part  thereof  and  the  damages 
the  owner  sustains  to  his  personal  property 
by  reason  of  such  appropriation  of  his  land. 
See,  also,  Blackwell,  Enid  &  8.  W.  By.  Go. 
V.  Gist,  supra. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded. 

TURNER,  C.  J.,  and  KANE  and  DUNN, 
JJ.,  concur.   WILUAMS,  J.,  not  partlclpat- 


ARKANSAS  VALLEY  &  W.  BY.  CO.  T. 

JOHNSON. 

(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(Syllabtts  ly  the  Court.) 

Railboad  in  Stbebt. 

Syllabus  same  as  in  Ark.  TaL  ft  W.  By. 
C5o.  T.  Ballen,  119  Pac.  414.  decided  at  this 
term,  but  Dot  yet  ofiBdally  reported. 

Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  A.  Dinah  Clark  Johnson  against 
the  Arkansas  Valley  A  Western  Railway 
Company.  Jadgmmt  for  plaintiff,  and  de- 
fendant brings  tnot.  Reversed. 

W.  F.  Bvana  and  B.  A.  EQeinacbmidt,  tot 
plaintiff  In  error.  P.  W.  Cress,  for  defend- 
ant In  error. 


HATES,  J.  Defendant  In  wror  bnmgbt 
tills  action  In  the  court  beiow  to  reooroF 
damages  for  tbe  construction  by  plaintiff  In 
&mx  of  ft  railway  upon  a  portion  of  a  street 
In  the  cl^  of  Perry  In  front  of  lots  owned 
by  defendant  In  error  and  abutting  on  said 
street,  which  street  had  been  vacated  by 
ordinance  of  the  city  council  prior  to  the 
construction  of  the  railway  thereon.  From 
a  Judgmrat  in  her  favor  for  the  sum  of 
fSOO,  plaintiff  in  error  prosecutes  this  appeal. 

Identically  the  same  question  Is  preseuted 
in  this  case  as  was  presented  and  determined 
by  this  court  In  Ark.  Val.  &  W.  Ry.  Co.  v. 
Bullen,  119  Pac  414,  decided  at  this  term, 
but  not  yet  officially  reported;  and,  upon  the 
authority  of  that  case,  the  Judgment  of  the 
court  below  In  this  cause  should  be  reversed, 
and  tbe  cause  remanded,  and  it  la  so  ordered. 

TURNESt,  O.  J.,  and  KANE  and  DUNN, 
JJ.,  concur;  WILEJAMS,  J.»  not  participat- 
ing, 


HUSTON  et  aL  v.  COBLEIOH. 
(Supruue  Court  of  (^homa.   Nov.  1^  1911.) 

(SvUaiut  by  tk9  Courts 

GUABDUIT  AND  WABD  (|  44*)— IAABX  OT  LaKD 

— Validitt. 

MansGeld's  Digest,  |  8602  (sectian  2398. 
Ind.  T.  St.  1899),  sb  In  force  io  the  Indian  T«iv 
ritoiy,  empowered  the  United  States  courts  in 
the  Indian  Territory,  sitting  as  probate  courts, 
to  authorize  the  guardian  to  lease  tbe  lands 
of  a  minor  accordmg  to  the  best  interests  of 
the  ward,  subject  to  the  approval  of  the  court : 
and  sections  3609, 3610,  and  8511  of  said  Digest 
(sections  2406,  2406,  and  2407,  Ind.  T.  St. 
1899)  authorize  the  probate  court  to  sell  and 
lease  for  purposes  of  reiuTestment,  or  putting 
proceeds  on  interest  Held  that,  while  at  com- 
mon law  all  leases  by  a  guardian  to  extend 
berond  the  tbrm  of  the  guardianship  were  void- 
able, a  lease  of  a  minor's  land,  pursuant  to 
an  order  of  the  i»«bate  court,  was  valid,  though 
it  extended  beyond  minority,  following  Beau- 
champ  V.  Bertig,  go  Ark.  861,  119  S.  W.  7S, 
23  L.  R.  A.  (N.  S.)  669. 

[Ed.  Note.— For  other  cases,  see  Ouaidian 
and  Ward,  Gent.  Dig.  »  192-201;  De&  Dig.  1 

Turner,  CL  3.,  dissenting^ 

Error  from  District  Court,  Washtngtwi 
County;  T.  L.  Brown,  Judge. 

Action  between  B.  B.  Huston  and  others 
and  John  C  Oobleigh.  From  the  Jndgmaic, 
Huston  and  others  bring  error.  Affirmed. 

J.  A.  Tillotson  and  Stanford  &  Stanford, 
for  plaintiffs  In  error.  J.  T.  Sh^^man,  J.  P. 
O'Meara,  and  H.  H,  Montgomery,  for  defMid- 
ant  in  error. 

WILLIAMS,  J.  Counsel  for  i^lntUfo  In 
error  in  their  brief  say:  "Th»  facta,  aa  dis- 
closed by  the  pleadings,  raise  several  prop* 
osltlons,  but  we  believe  they  are  nltlmatelr 
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resolved  Into  one;  that  Is,  Did  tbe  United 
States  Coort  for  the  Northern  District  of  the 
Indian  Territory,  sitting  at  Pryor  Creek, 
have  the  power  to  decree  the  execution  of  a 
ralld  oil  and  gas  lease  upon  the  allotment 
of  Agnes  B,  Hairy,  she  b^g  a  minor  Chero- 
kee citizen,  for  a  period,  extending  beyond 
the  minority  of  the  allottee?" 

It  is  contended  by  counsel  for  plaintiffs 
In  error  that  said  court  was  sitting  In  the 
exerdse  of  probate  Jurisdiction  only.  If  so, 
certain  acts,  as  contained  in  Hansfleld's  Di- 
gest of  the  Statutes  of  Arkansas  1884,  apply. 
Such  statutes,  then  in  force  In  the  Indian 
Territory,  are  as  follows:  Mansfield's  Di- 
gest, i  3502  (section  2398,  Ind.  Ter.  Stat. 
1880),  empowered  the  United  States  courts  In 
the  Indian  Territory,  slttii^  as  probate 
courts,  to  authorize  the  guardian  to  lease 
the  lands  of  a  mluor  according  to  the  best 
Interests  of  the  ward,  subject  to  the  approval 
of  the  conrt;  and  sections  8S09,  3610,  and 
3511,  Mansfleld's  Digest  (sections  2405.  2406, 
and  3407,  IndL  Ter.  Stat  1899),  aotborlzethe 
probate  court  to  sell  and  lease  for  purposes 
of  relnveBtment.  or  patting  proceeds  on  In- 
tereBt 

In  Beandiamp  t.  Bertlg,  90  Ark.  861.  119 
&  W.  76,  2S  L  B.  A.  (N.  8.)  609.  It  la  said: 
**Oar  statute  empowers  the  probate  court, 
upon  being  Batlslled  that  it  would  be  for  the 
beat  interest  of  the  estate  of  a  minor,  to 
make  an  order,  authorising  the  guardian  to 
rent  the  lands  of  sncta  minor,  pnUicly  or 
privately,  as  In  Ills  Judgment  shall  be  beat 
for  the  Interest  of  his  ward,  subject  to  the 
approval  of  the  probate  court,  or  the  Ju^ 
thereof  In  vacation.  Sections  8789^  3790, 
Klrby's  Digest  It  also  gives  the  probate 
court  power  to  lease  or  sell  for  purposes  of 
reinvestment  or  putting  proceeds  on  In- 
terest Section  8801,  Klrby's  Digest  At  the 
common. law,  the  gnardian  in  socage  conld 
make  a  lease  in  his  own  name  of  the  lands 
belonging  to  Us  infant  ward,  to  continue 
only  until  the  infant  was  14  years  of  age, 
unless  the  lattor  dioee  to  continue  It  longer. 
*Bnt  the  eomnute  law,*  says  Drake,  J..  In 
Its  ever-watchfal  care  of  the  interest  of  mi> 
ttors,  has  snltered  their  guardians  to  make 
advantageous  leases  for  them  continuing, 
at  the  option  of  the  minor,  beyond  the  age 
of  21.'  Snook  V.  Sutton,  10  N.  J.  Law,  133, 
and  authorities  cited.  Under  the  common 
law,  or  stotutes  dmply  declaratory  thereof, 
leases  made  by  the  guardians  to  extend  be> 
yond  thft  term  of  the  gnardlansbip  are  voida- 
ble^ Rogns  on  Domestic  Relations,  861,  note 
6;  16  A.  &  B.  Ency.  Law  (2d  Ed.)  68  and 
69,  note  1;  Emerson  v.  Splcer,  46  N.  Y.  594; 
Ross  V.  GUI,  1  Wash.  (Va.)  87;  Ross  v.  Oill,  4 
Can  (Va.)  250;  Talbot  v.  Provlne,  7  Baxt 
(Tenn.)  SOZ,  at  page  610;  1  Bac.  Abr.  Leases; 
2  Keat  Com.  228;  1  Wash.  Real  Prop.  307; 
Schooler,  Dom.  ReL  |  860.  note  1;  Putnam 
V.  RItehle,  6  Paige  (N.  T.)  390;  neld  v. 
Schleffelln,  7  Johns.  Gb.  (N.  YO  16%  11  Am. 
119P.~27 


Dec.  441;  People  ex  rel.  Hannagan  v.  Ing- 
ersoU,  20  Hun  (N.  Y.)  316.  In  England,  froui 
the  time  of  Lord  Hardwicke,  the  High  Court 
of  Chancery  had  no  power  to  lease  or  sell 
an  Infant's  real  estate  without  the  aid  of 
act  of  Parliament.  The  course  was  to  give 
reference  to  a  master  to  Inquire  whether  It 
would  be  for  the  benefit  of  the  minors  that 
application  be  made  for  an  act  of  Parlia- 
ment Russell  y.  Russell,  1  &  2  Malloy,  25a 
But  the  supreme  lawmaking  power  In  our 
state  has  by  the  above  statute  Invested  the 
probate  court  with  power  to  sell  and  lease 
the  lands  of  infants.  The  matter  Is  left  In 
the  Judgment  of  the  probate  court  and  there 
are  no  limltetions  prescribed  for  the  term  of 
lease,  and  we  are  of  the  opinion,  from  the 
above  and  cognate  provisions  of  chapter  76, 
Klrby's  Dig.,  that  n<me  were  Intended.  The 
best  Interest  of  the  estate  of  the  minor  Is  the 
prime  and  only  consideration,  and  that  seems 
to  be  the  only  limit  to  his  discretion,  wlttiln 
the  stetutory  provisions.  Complying  with 
these,  the  intention  of  the  lawmakers  was 
to  give  the  probate  courts  plenary  power 
in  the  premises.  Hence  the  lease,  made  by 
order  of  the  conrt  was  valid,  although  it 
was  to  omtlnne  b^md  the  minority  of  the 
Infants." 

Section  3801.  Klrby's  Digest,  Is  Identical 
with  section  3SOQ,  Mansfield's  Digest  (section 
2406,  Ind.  Ter.  Stat.  1899),  i^nd  section  3803 
of  Klrby's  Digest  Is  identical  with  section 
8011,  supra. 

Sections  3789  and  3790  of  Klrby's  Digest 
provide  for  the  annual  leasing  of  the  lands 
of  minors  when  It  shall  be  for  the  best  in- 
traest  of  the  ward,  such  raiting  to  be  8iib> 
Ject  to  the  api^val  of  the  court  or  Judge, 
and  the  'taking  of  security  for  the  payment 
of  rent 

Section  860!^  supn,  provides  that:  "The 
probate  court  shall  order  tiie  proper  educa- 
tlffli  of  minors  according  to  their  meana^  and 
for  that  purpose  may,  ^m  time  to  time, 
make  the  necessary  appropriations  of  the 
money  or  personal  eatote  of  ai\y  ' minor,  and 
whoi  the  personal  estate  shall  be  Insufllclent 
or  not  applicable  to  the  object  vptm  appli- 
cation the  court  may  order  the  lease  or  sale 
of  real  estot^  or  so  much  thereof  as  may  be 
requisite^"  etc. 

The  statotes  In  force  In  the  Indian  a?erri- 
tory  were  fully  as  comprehensive  In  empow- 
ering the  guardians,  with  the  permission  of 
the  court,  to  execute  a  lease  to  extrad  be- 
yond the  mtoority  of  the  minor  as  those  of 
Arkansas  at  the  time  of  tb.e  delivery  of  the 
opinion  In  Beauchamp  v.  Bertlg,  supra,  which 
was  on  April  26,  1909.  See,  also,  Act  Cong. 
April  28.  1904,  C.  1824,  S  %  88  U.  S.  Stet 
p.  373;  Morrison  et  aL.  v.  Burnett^  88  O.  C. 
A.  391,  164  Fed.  617. 

At  the  time  this  lease  was  executed  by  thA 
guardian,  the  land  of  the  ward  was  also  in 
the  hands  of  a  receiver  appointed  by  the 
United  Stetes  Court  for  the  Northern  Dla- 
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trlct  of  the  Indian  Territory.  Tbe  receiver 
was  antborized  to  make  a  lease  covering 
sn^  period,  and  the  same  was  approved  by 
the  court;  the  lease  being  made  Jointly  by 
Amelia  D.  Henry,  the  receiver  of  the  estate 
of  the  minor,  and  also  as  guardian  of 
the  minor.  The  lease  was  therefore  ap- 
proved by  the  Secretary  of  the  Interior, 
and  also  1^  tbe  United  States  court,  exer- 
cising chanoeiy  Jurisdiction,  and  also  by  the 
same  court,  exercising  probate  Jurisdiction. 
It  seems  to  be  settled  that  such  court,  exer- 
cising the  powers  of  chancery,  had  authority 
to  approve  a  lease  extending  beyond  the  mi- 
nority of  the  ward.  Blcardl  et  al.  v.  Oabonry 
et  el.,  116  Tenn.  484,  89  S.  W.  98;  Marsh  v. 
Reed.  184  lU.  263,  66  N.  E.  306;  Branton  v. 
Branton,  23  Ark.  669;  Haag  t.  Sparks,  27 
Ark.  594;  Hanfclns  v.  Layne,  48  Ark.  645.  3 
S.  W.  821;  Tamer  t.  RogerB,  49  Ark.  61»  4 
S.  W.  193. 

It  follows  that  tbe  Judgment  of  tbe  lower 
court  must  be  affirmed.  All  the  Justices  con- 
enr,  eaxvpt  TUBNER,  C.  X,  who  dissents. 


BABMETT  et  al.  v.  WAT  et  aL 
(Snj^wme  Court  of  Oklahoma.    Nov.  14,  1911.) 

(Syltabut  bv  the  Court.) 

1.  Indians  (M  IS*)— Iiijidb  — Descxnt  and 

DlSTBIDDTION. 

The  descent  and  distribatlon  of  tbe  allot- 
ted lands  of  an  enrolled  Creek  Indian,  who  died 
before  tbe  ratification  of  the  Original  Creek 
Treaty  (Act  Uarcb  1,  1901,  c.  676,  81  Stat. 
861),  and  who  bad  during  her  lifetime  allotted 
to  her  under  section  11  of  the  Curtis  Act  (Act 
June  28.  189&  c.  617.  SO  SUt  495)  tbe  use  and 
occupancy  ot  the  surface  of  the  allotment, 
vhich  was  thereafter  by  section  6  of  the  Orig- 
inal Creek  Treaty  ratified  and  deed  issued  to 
her  belre  therefor,  is,  by  reason  of  section  28 
of  the  Original  Creek  Treaty,  regulated  and 
controlled  by  the  law  of  descent  and  distribatlon 
of  the  Creek  Nation. 

[Ed.  Note. — For  other  cases,  see  Indians. 
Cent.  Dig.  |  49;  Dec.  Dig.  f  !&•] 

2.  Indians  (|  18*)— Iiahds  — Dbscbnt  and 

DlBTBIBtrr^ON. 

In  determining  who  are  the  heirs  of  a  de- 
ceased enrolled  Creek  Indian,  'who  during  her 
lifetime  received  the  allotment  of  the  use  and 
occupancy  of  an  allotment,  which,  after  her 
death,  was  ratified  to  her  beits  by  virtue  of  sec- 
tion e  of  tbe  Original  Oeek  Treaty  (Act  March 
1,  1901,  c.  676,  81  Stat.  861),  the  laws  of  de- 
scent and  distribution  of  the  Creek  Nation  are 
to  l>e  applied  as  If  the  deceased  Indian  had  re- 
ceived title  to  her  allotment  during  her  life- 
time and  died  seised  thereof. 

[EA.  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  I  49;  Dec  Dig.  | 

3.  iNDIANfl  n  IS*)  — I«AND8  — DESOKNT  AND 

Distribution. 

An  enrolled  Oreek  Indian  died  February  8, 
1900,  and  left  surviving  her  as  her  rdations 
her  zatbeTi  some  brothers  and  slsteis,  some  of 
whom  were  the  children  of  tbe  father  and  moth- 
er of  the  deceased  and  others  were  the  children 
of  the  father  by  a  former  wife,  not  the  mother 
of  the  deceased,  and  left  also  a  half-brother 
and  the  children  of  a  half-sister,  who  were  chil- 
dren of  the  deceased's  mother  by  other  hnB> 


bands  than  the  father  of  the  deceased.  The 
deceased's  father  died  on  March  17,  1900. 
Held,  under  section  28  of  the  Oririnal  Oreek 
Treaty  (Act  March  1,  1901,  c.  67B.  81  Stat 
861),  the  children  of  the  father  inherited  the 
allotment  of  tbe  deceased  to  the  exclusion  of 
the  half-brothers  and  the  children  of  the  half- 
sisters,  who  were  the  ebOdren  of  the  deceased's 
mother. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Gent  Dig.  |  49;  Dec.  Dig.  |  18.*] 

Brror  from  District  Oonr^  MaA<«ee  OoMm- 
tj;  John  H.  King.  Judge.* 

Action  by  Thomas  3.  Way  and  oUias 
against  Pompey  Bamett  and  others.  Jnds- 
ment  tor  plalntUEs,  and  defendants  bring  er- 
ror. Affirmed. 

Z.  T.  Walrond,  for  plain  tiffs  In  error. 
Maxey  &  Bunyan  and  Mars  ft  Han,  for  de- 
fendants in  error. 

HAYIS,  J.  This  action  was  originally 
brongtat  by  defendants  in  error  In  tbe  United 
States  Court  for  tbe  Western  District  of  the 
Indian  Territory  for  partition  and  to  set 
aside  and  have  canceled  certain  invalid 
deeds  as  a  clond  upon  title  to  the  land  in 
gnestlon.  Upon  tbe  admission  of  the  state, 
the  cause  was  transferred  to  the  district 
court  of  Mnakogee  county.  Tbe  decree  of 
that  court  deposes  of  tbe  void  Instromtfits 
satisfactorily  to  all  parties,  but  that  part  vC 
tbe  decree  which  determines  who  tbe  heirs 
of  Clta  Bamett,  a  deceased  Oreek  Indian, 
are,  -and  distributee  among  them  ber  allot- 
m«it  of  land,  is  comi^alned  of  in  this  pro- 
ceeding. There  Is  no  oratrovwsy  about  tiie 
fkcte.  Cita  Bamett,  a  Greek  Indian,  died 
on  tbe  8th  day  of  February,  1900t.  Dnrins 
her  lifetime  she  had  allotted  to  ber  as  a 
member  of  the  Greek  Tribe  of  Indians  tbe 
use  and  occupancy  of  the  N.  W.  %  ot  section 
36.  township  16  N.,  range  16  E.  Sbe  left 
snrrivlng  her  as  her  next  of  kin  bar  fatbtt. 
George  Bamett,  her  full  brothers  and  sis- 
ters,  Johnson  Baraett.  Jeutta  Jobneon,  nCe 
Bamett,  a  half-brother,  Fompey  Bamett,  a 
niece,  Delia  Squires,  nee  Bamett  and  a 
nepbeWf  Thomas  Davis.  Her  mother  was 
the  second  wife  of  ber  fiitber,  and  ber  Ua.- 
ther  was  the  third  husband  ot  ber  mother. 
Louisa  Bamett  Is  tbe  half-atster  of  Clta 
Bamett  by  reason  of  her  being  an  iUegiti- 
mate  child  ot  ber  father  by  a  woman  other 
than  Clta's  mother,  but  recognised  by  ber 
father  as  bis  daughter.  Delia  Squtrea  Is 
Clta  Bamettfs  niece  1v  reastHi  ot  ber  being 
a  cbtld  of  a  daughter  of  Oeorce  Bamett  by 
his  first  wife.  Pompey  Bamett  was  a  half- 
brother,  because  of  his  bdng  a  son  of  Clta's 
mother  by  her  seccmd  hosband,  and  Thomas 
Davis  is  a  nephew,  because  ot  bis  being  the 
son  of  a  daughter  of  Clta's  mother  by  her 
first  husband.  This  contest  is  betweoi,  <w 
the  one  side,  the  children  of  George  Bamett. 
their  belis  and  grantees,  and,  <m  the  other 
side,  Pcunpey  Bamett  and  Thmnas  Daris  of 
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kin  to  Cita  Bamett  on  ber  mother's  aide,  bat 
of  no  blood  relation  to  (Seorge  Bamett. 
George  Bamett,  tb«  fatber  of  tbe  deceased 
allottee,  died  <m  the  17tb  day  of  March, 
1000.  His  wife,  the  mother  of  Clta,  bad  died 
prior  to  Clta's  decease.  It  is  the  contention 
of  defendants  In  error  that  George  Harnett, 
upon  the  death  of  Clta,  inherited  her  allot- 
ment, and  upon  his  death  it  de«»nded  to  bis 
children,  and  the  Judgment  of  the  trial  court 
In  glTk^  the  entire  allotment  to  the  heirs 
fjt  tbe  father,  George  Bamett,  aostained  this 
contention. 

[1]  In  considering  this  question.  It  Is  to  be 
noted  that  the  Initial  allotment  of  land  to 
Clta  Bamett  was  made  and  her  death  and. 
the  death  of  her  father,  George  Bamett,  oc- 
curred prior  to  the  enactment  of  tbe  act  of 
Congress,  entitled  "An  act  to  ratify  and  con- 
firm an  agreement  with  the  Muskogee  and 
Creek  Tribes  of  Indians  and  for  other  pur- 
poses" (Act  March  1,  1901,  c.  676,  81  SUt 
861),  and  generally  known  as  the  Original 
Greek  Treaty.  Section  28  of  that  act  pro- 
vides: "All  citizens  who  were  living  on  the 
first  day  of  April,  elghtera  hundred  and 
ninety-nine,  entitled  to  be  enrolled  und^ 
section  twenty-one  of  the  act  of  Congress  ap- 
proved June  twenty-eighth,  elght^n  hundred 
and  ninety-eight,  entitled,  'An  act  for  the 
protection  of  the  iwople  of  the  Indian  Ter< 
rltory,  and  for  other  purposes,'  shall  be  placed 
upon  the  rolls  to  be  made  by  said  Commission 
under  said  act  of  Congress,  and  if  any  su<A 
citizen  has  died  since  that  time,  or  may  here- 
after die,  before  receiving  bis  allotment  of 
lands  and  distributive  share  of  all  the  funds 
of  the  tribe  tbe  lands  and  money  to  which  be 
would  be  entitled,  if  living,  shall  descend  to 
his  heirs  according  to  the  laws  of  descent  and 
dlstrlbntion  of  the  Creek  Nation,  and  be  al- 
lotted and  distributed  to  them  accordingly." 

Tbe  act  of  1898,  referred  to  In  the  fore- 
going statute,  is  commonly  called  the  Gnrtla 
Act  By  section  11  of  the  Curtis  Act  (Act 
June  28,  1898,  e.  517,  SUt.  496)  it  Is  provid- 
ed that  when  tbe  roll  of  citizenship  of  any 
of  the  Five  Civilized  Tribes  or  Nations  Is 
fully  completed  as  provided  by  law,  the 
Dawes  Commission  shall  proceed  to  allot  the 
exclusive  use  and  occupancy  of  the  surplus 
of  all  lands  of  any  such  nation  or  tribe 
among  the  citizens  thereof  as  shown  by  the 
roll  of  the  tribe,  giving  each  as  far  as  pos- 
sible bis  fair  and  equal  share.  Clta  Bamett 
was  allotted  during  her  lifetime  tbe  use  and 
occupancy  of  the  land  In  controversy  under 
the  provisions  of  this  statnte;  but  the  allot- 
ment of  lauds  to  an  Indian  under  this  sta^ 
nte  does  not  vest  the  allottee  with  any  title 
to  the  fee  in  the  land,  nor  does  it  provide 
for  the  allottee's  acquiring  the  fee  thereto. 
It  was  only  the  use  and  possession  of  tbe  land 
that  was  allotted  to  them  under  It,  so  that, 
when  Cita  Bamett  died,  she  did  not  have 
any  title  to  or  estate  in  tbe  fee  iu  tbe  land 
constituting  ha:  allotment,  and  tlie  fee  there- 


fore could  not  and  did  not  descend  at  thitt 
time  to  her  heirs. 

The  Creek  Tribe  of  Indians,  prior  to  tbe 
ratification  of  tbe  original  Greek  agreement 
In  1901  and  tbe  allotment  of  lands  thereun- 
der, held  tbe  title  to  its  tribal  lands  in  the 
Gre^  Nation  as  a  political  society  under  a 
patent  issued  to  the  tribe  by  the  United 
States  government  under  the  provlslonB  of 
the  treaty  of  the  United  States  with  said 
tribe  tn  1833  (Act  Feb.  14,  1833.  7  Stat  417). 
By  that  pateut  the  fee-simple  title  to  said 
lands,  subject  to  a  contingent  reversionary 
interest  in  the  United  States,  was  conveyed 
to  the  tribe,  and  tbe  tribe  was  guaranteed 
the  lands  conveyed  so  long  as  it  existed  as  a 
nation  and  continued  to  occupy  them.  Un- 
der this  patent,  however,  the  individual 
Creek  Indian  received  no  title  to  any  part 
of  the  lands.  The  title  was  in  the  nation, 
and  tbe  individual  members  could  and  did 
eujoy  only  possessory  rights  to  occupy  and 
use  part  of  it  Congress,  by  the  Curtis  Act 
subject  to  tbe  aivroval  of  this  tribe  provid- 
ed not  only  for  breaking  up  the  tribal  lands 
Into  allotments  for  use  and  occupancy  of 
the  Burftice  by  the  Indlvidnal  membra,  but 
to  convey  the  title  thereto  to  the  allotteea. 
That  act  as  enacted  by  Congress  included 
within  its  provisions  in  an  amended  form 
a  treaty  or  agreement  made  by  tbe  commis- 
sion to  the  Five  Civilized  Tribes  with  the 
Cre^  Indians  on  the  27th  day  of  September, 
1897.  Sections  1  to  12,  Inclusive,  of  that 
treaty  provide  for  allotment  of  the  lands  to 
tbe  individual  members  of  the  tribe,  and  for 
conveyance  of  the  title  thereto  to  the  allot- 
tees; but  the  act  provides  that  tbe  provisions 
of  that  amended  treaty  stiall  not  become  ef- 
fective unless  ratified  by  tbe  tribe  at  an 
election  for  that  purpose  on  a  date  expressed 
in  the  act.  The  tribe  rejected  the  amended 
treaty,  and  the  Curtis  Act  ss  it  finally  be- 
came effective,  contained  no  provision  under 
which  the  Creek  Indian  could  acquire  the 
legal  title  to  any  of  the  tribal  lands.  Not- 
withstanding the  failure  of  the  Creek  tribe 
to  ratify  the  proposed  treaty,  the  commis- 
sion to  the  Five  Civilized  Tribes  proceeded 
to  allot,  and  prior  to  the  ratification  of  tbe 
original  treaty  on  May  25,  1901,  did  allot, 
under  section  11  of  the  Curtis  Act  to  many 
members  of  the  tribe  tbe  use  and  occupation 
of  the  surface  of  that  portion  of  the  tribal 
lands  to  which  each  member  of  tbe  tribe 
was  entitled,  and  Clta  Bamett  was  one  t£ 
such  allottees. 

[2]  Section  6  of  the  Original  Greek  Treaty 
provides  that  allotments,  made  to  Greek  cit- 
izens prior  to  the  ratification  of  that  agree- 
ment to  which  there  was  no  contest  and 
which  did  not  include  public  property,  were 
thereby  ratified;  and  that  the  same  should 
in  all  things  be  governed  by  the  provisions 
of  that  treaty.  Cita  Baroett's  allotment  did 
not  fail  because  made  before  the  ratification 
of  tbe  treaty ;  for  by  said  section  0  it  was 
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ratified,  and  by  eectioa  28  was  made  to  car- 
ry aud  Test  In  ber  heirs  as  an  allottee  all 
tbe  right  and  title  she  would  have  received 
by  such  allotment,  if  it  ha^  been  made  to 
her  after  the  ratification  of  lOv  treaty. 

It  is  unimportant  for  the  purpose  of  this 
case  whether  the  right  and  estate  thus  con- 
ferred upon  the  belrs  is  one  of  inheritance 
or  one  of  purchase.  It  Is  plain  that  tbe  al- 
lotment of  the  deceased,  Clta  Barnett,  with 
all  the  rights  added  thereto  by  tbe  treaty 
became,  under  section  28,  the  rights  of  her 
heirs.  While  the  treaty  does  not  name  tbe 
heirs  who  shall  take,  It  does  provide  that 
tbe  allotment  of  a  deceased  member  not  re- 
ceived by  blm  during  bis  lifetime  to  wtilcb 
be  would  be  entitled  If  living  "shall  descend 
to  his  heirs  according  to  the  laws  of  descent 
and  distribution  of  the  Creek  Nation  and 
be  allotted  and  distributed  to  them  accord- 
ingly." It  Is  to  be  noted  that  this  act, 
which  first  provides  for  tbe  extinguishment 
of  the  tribal  title  and  conveyance  thereof, 
together  with  the  reversionary  right  of  tbe 
federal  government  to  individual  members 
of  tbe  tribe,  provides  that  if  any  member 
be  deceased,  and  therefore  unable  to  receive 
the  grant  provided  for  by  tbe  treaty,  then 
tbe  right  of  allotment  shall  descend  to,  and 
tiie  lands  shall  be  allotted  and  distributed  to, 
the  heirs  of  deceased  In  accordance  with  tbe 
rule  of  descent  and  distribution  therein  nam- 
ed. What  tbe  rule  of  descent  and  distribu- 
tion was  at  tbe  time  of  the  death  of  Clta 
Barnett  and  her  father,  George  Barnett,  Is 
unimportant ;  for,  at  tbe  time  of  her  death, 
she  had  no  title,  equitable  or  legal,  In  tbe 
fee  In  her  allotment  to  descend.  The  rule  of 
descent  and  distribution  adopted  by  the 
treaty  and  to  be  applied  in  such  case  is  tbe 
rule  of  descent  and  distribution  in  force  in 
the  Creek  Nation,  governing  the  devolution 
of  property  owned  by  any  of  Its  deceased 
members  at  tbe  time  of  such  member's  death. 

[3]  The  law  of  descent  of  the  Creek  Nation 
at  the  time  of  the  death  of  Clta  and  her 
father  and  at  the  time  of  tbe  ratification  of 
tbe  original  Creek  agreement,  In  so  far  as 
It  is  material  In  tbls  case,  was  as  follows: 
"Be  it  further  enacted  that  If  any  person 
dies  without  a  will,  having  property  and 
children,  the  property  shall  be  equally  di- 
vided among  the  children  by  disinterested 
persons,  and  In  all  cases,  where  there  are 
no  children,  the  nearest  relation  shall  In- 
herit the  property."  Chapter  6,  Laws  of 
Creek  Nation,  18S0  Compilation. 
.  Tbe  Creek  Tribe  of  Indians  has,  for  a 
number  of  years,  been  a  civilized  tribe  and 
recognized  as  such;  but,  until  legislation  of 
Congress,  looking  to  the  allotment  of  their 
lands  in  Bereralty,  this  tribe  bad  maintained 
a  tribal  government.  Its  domestic  atFalrs, 
the  political  and  tbe  property  rights  of  Its 
members  were,  in  a  large  measure,  goTemed 
by  tribal  laws ;  and  tbe  members  of  the  tribe 
had  little  knowledge  and  many  of  them  were 


totally  Ignorant,  of  the  laws  governing  the 
similar  rights  of  their  white  neighbors.  The 
change  In  the  system  of  ownership  of  tribal 
lands  by  the  allottment  thereof  to  the  indi- 
vidual members  was  an  important  one  to  the 
Indians.  It  was  the  most  important  step  In 
the  legislation,  looking  to  the  dlssolntiou  of 
the  tribal  government;  and  to  the  prepara- 
tion of  the  Indian  for  the  advent  of  state- 
hood and  the  subjecting  of  him  and  his  prop- 
erty to  tbe  laws  of  tiie  state  of  which  he  was 
to  become  a  citizen.  It  cannot  be  doubted, 
as  the  history  of  tbe  negotlatlona  between 
the  nation  and  the  government  discloses, 
that  these  Indians  did  not  readily  agree  to 
this  radical  cluutge  In  the  system  of  the  own- 
ership of  their  lands.  So  long  as  the  title 
remained  In  the  tribe,  they  knew  that  they, 
their  heirs  and  descendants,  would  have  the 
use  of  their  landa  as  they  had  theretofore; 
but  if  the  tiUe  was  transferred  to  the  Indi- 
vidual members,  and  upon  th^  death  de- 
scended to  somebody  under  a  law  with  whlcb 
they  were  not  familiar,  they  were  apprehen- 
sive that  the  tribal  lands  would  In  time  be- 
come lost  to  their  heirs  and  descendants. 
It  can  be  readily  understood  why  they  choee 
to  retain,  as  a  rule  of  descent  and  distribu- 
tion, the  Creek  laws.  Crude,  imperfect,  and 
difficult  of  application  to  estates  in  lands 
as  the  law  Is,  the  Indians  were  familiar 
with  their  own  law.  They  knew  that  under 
It.  at  the  death  of  any  Indian,  such  Indian's 
property  went  to  certain  kinsmen  of  the  de- 
ceased, that  the  order  of  descent  was  not 
determined  by  the  happening  of  some  event 
in  the  future  or  fixed  by  the  deceased's  sta- 
tus at  some  time  prior  to  his  death,  and  we 
think  It  was  the  Intent  to  provide  that  the 
land  to  which  a  deceased  Indian  would  have 
been  entitled  to  an  allotment,  If  be  had  not 
died  before  allotment,  should  be  allotted  to 
and  received  by  those  persons  as  heirs  of  such 
Indian^  that  would  have  received  It  under  tbe 
Creek  laws,  if  the  allotment  had  been  made 
to  tbe  deceased  at  the  time  of  his  death  and 
bad  descended  under  said  law. 

This  conclusion  does  not  confilct  with  the 
Judgment  or  opinion  of  this  court  in  Hooks 
et  al.  V.  Kennard  et  al.,  28  Okl.  4S7,  114  Pac 
744.  In  that  case  the  allotments  of  three 
deceased  Creek  Indians  were  Involved.  One 
of  the  deceased  Indians  died  In  1900,  before 
tbe  ratification  of  the  original  Creek  agree- 
ment in  May,  1901.  The  other  two  died  in 
the  year  of  1901,  after  the  ratificatioa  of 
the  original  Creek  agreement;  but,  before 
the  ratification  and  proclamation  of  the  sup- 
plemental Creek  agreement  in  1902,  the  al- 
lotments to  all  three  were  made  in  tbe  order 
named  after  the  ratification  of  the  original 
Creek  agreement,  and  before  tbe  ratlflcatloD 
of  the  supplemental  agreement  with  tbe 
Greek  tribe,  ratified  on  June  30,  1902  (Act 
June  80,  1902,  c.  1323,  32  Stat.  SOO),  and 
proclaimed  by  the  President  as  a  law  Au- 
gust 8,  1902  (32  Stat  2021).  Patents  to  aU 
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the  allotments  were  issued  to  tbe  belrs  of 
tbe  deceased  Indians  la  1904,  after  the  sup- 
plemental treaty  had  become  a  law.  The 
contest  in  that  case  was  whether  descent 
wrB  cast  when  the  allotments  were  made  to 
the  bein,  whoever  they  were,  and  when  they 
became  Tested  with  the  equitable  title,  at 
which  time  the  Creek  laws  of  descent  and 
dlstribntlfm  were  in  force,  or  at  the  issuance 
of  patent  and  conveyance  of  legal  title,  at 
which  time  the  laws  of  descent  and  distribu- 
tion pro^'ided  by  chapter  49,  Mansfield's  Dig. 
of  the  Statutes  of  Arkansas  (Ind.  T.  Ann.  St. 
1899.  c.  21),  were  la  force.  It  was  held  that 
the  law  In  force  at  the  date  when  the  allot- 
ments were  segregated  and  made  governed, 
and  not  the  law  In  force  when  patent  Issued. 
It  was  not  Involved  In  that  case  whether, 
In  applying  the  law  of  descent  and  distribu- 
tion to  determine  who  are  the  heirs  that 
take  the  allotment  of  a  deceased  Creek  In- 
dian, dying  before  allotment  to  him,  the  law 
shall  be  applied  as  If  the  deceased  had  re- 
ceived his  allotment  at  the  time  of  the  death 
or  as  U  be  had  lived  until  the  time  the  allot- 
ment Is  selected,  which  is  one  of  tbe  ques- 
tions involved  and  decided  in  this  case. 

Our  ooncIuBlon  that  section  28  of  the  Orig- 
inal Treaty  prescribes  the  law  of  descent 
that  govemi  the  diBtribBtion  of  tiie  tribal 
lands  to  wblch  Cita  Bamett  was  oiUtled  Is 
not  sound.  If  the  allotment  to  a  member  of 
tbe  tribe  under  section  11  of  fbe  Curtis  Act 
means  the  same  thing  as  an  allotment  to  a 
membOT  within  the  meaning  of  said  terms  &s 
used  In  section  28  of  tbe  original  agreement 
and  In  the  other  sections  ot  that  treaty;  for 
in  that  event  Olta  Bamett  had  received  bae 
allotment  before  tbe  enactmoit  of  the  treaty, 
and  she  was  vested  with  an  equitable  title 
to  the  fee  therein  at  the  time  of  her  death, 
and  such  estate  descended  at  that  time  to  ber 
heirs  by  virtue  of  tbe  law  of  descent  and 
distribution  then  in  force,  and  not  by  virtue 
of  some  law  subsequently  enacted,  for  this 
court  has  several  times  held  that  tbe  segre- 
gation of  an  allotment  to  a  Creek  Indian  un- 
der the  provisions  of  the  original  treaty  and 
the  issuance  of  certificate  of  allotment  vests 
in  tbe  allottee  or  his  heirs,  in  tbe  event  of 
his  death  before  allotment,  an  equitable  title 
to  the  fM  of  ttie  lands  allotted.  Hooks  et 
t^.  V.  Kennard  et  aL,  supra,  and  caaea  there- 
in dted. 

Section  11  of  the  Onrtis  Act  Is  not  clear 
In  its  meaning.  Language  may  be  found 
tberein  upon  wbldi  it  may  be  contended  with 
some  reason  Oiat  It  was  the  legislative  intent 
that  an  allotment  made  by  the  Dawes  Oi»n- 
mlBslon  under  tbe  authority  of  that  section 
to  a  monber  ct  any  of  the  tribes  or  nations 
should  vest  In  such  allottee  the  title  or  the 
right  to  tbe  title  In  the  lands  allotted.  The 
same  sentence  of  the  sectldn  that  provides 
for  the  allottment  of  the  use  and  occupancy 
of  the  surface  provides  that  tiie  oil,  coal, 
asphalt,  and  mineral  deposits  in  the  lands 


of  tbe  tribes  shall  be  reserved  to  the  tribe, 
and  no  allotment  of  such  land  shall  carry  ti- 
tle to  such  oil,  coal,  asphalt,  or  mineral  de- 
posits. Applyh:^  the  familiar  rule  of  con- 
struction, "expresslo  uulus  est  ezciuslo  alteri- 
us,"  it  would  seem  from  this  language  that 
It  was  Intended  that  an  allotment  made  un- 
der this  statute  should  carry  to  the  allottee 
the  right  or  tbe  title  of  the  tribe  In  the  lands 
allotted,  except  as  to  any  oil,  coal,  asphalt, 
or  mineral  deposits  that  might  be  found 
therein.  But,  as  has  often  been  said  by  tbe 
courts,  rules  of  construction  are  not  to  be 
applied  arbitrarily.  Their  application  is  to 
be  made  when  such  application  will  aid  in 
ascertaining  the  leglsluUve  intent.  If  the 
application  of  a  rule  leads  to  a  construction 
contrary  to  the  legtslative  Intent,  It  Is  not  to 
be  applied.  Tbe  meaning  of  section  11  and 
tbe  authority  granted  by  it  to  the  Dawes 
Commission  to  make  allotments  cannot  be 
determined  by  looking  at  that  section  alone. 
The  entire  act  must  be  construed  together, 
and  all  Its  parts  be  made  to  harmonize.  If 
possible.  The  history  of  the  ne^Uatlons 
between  Congress  and  these  tribes,  looking 
to  the  dissolution  of  the  tribal  government 
and  the  abolition  of  tribal  ownership  of  the 
lands  and  to  subseqaent  I^^latlon  of  Con- 
gress upon  tbe  same  subject  embraced  with- 
in said  section,  may  be  looked  to  to 'ascer- 
tain the  general  purpose  of  the  Curtis  Act 
and  the  construction  that  Congress  itself  has 
placed  upon  It.  This  act  contains  an  agree' 
ment  made  by  the  Dawes  Commission  with 
commissioners  representing  the  Choctaw  and 
Chickasaw  Tribes  on  the  28d  day  of  April, 
1807.  as  amended  by  On  act  The  Drat  pro- 
vision of  this  treaty  is  that  "all  tbe  lands'* 
within  the  In^n  Territory  belonging  to  tbe 
Choctaw  and  Chickasaw  Tribes  shall  be  Al- 
lotted to  the  members  of  said  tribes  and  a 
subsequmt  clause  provides  that,  as  soon  as 
practicable  after  completion  of  tbe  allotments, 
patents  shall  be  execut^  by  tbe  inrlncUial 
dilef  of  Qie  nation  and  the  Governor  of  the 
Chickasaw  Tribes  to  sudi  allottees,  oonv^- 
Ing  to  each  allottee  aU  the  right,  interest, 
and  title  of  tbe  tribes  In  the  lands  allotted. 
As  hereinbefore  stated,  this  act  also  contain- 
ed a  proposed  treaty  wltb  the  Creek  Tribes, 
section  1  of  which  provides  that  there  shall, 
be  allotted  out  of  the  lands  owned  by  the 
Creek  Nation  to  each  citizen  of  the  Creek 
Natlm  160  acres;  and  section  12  provides 
that,  after  the  completion  of  such  allotmotts, 
there  shall  be  executed  and  delivered  to  each 
allottoe  a  patent,  conveying  to  blm  all  right, 
Intwest,  and  title  to  the-  lands  so  allotted. 
It  is  dear  that  it  was  Intended  by  tiiese  pro- 
visions of  the  proposed  treaties  to  allot  not 
only  tbe  use  and  occupancy  of  tbe  lands  to 
the  Individual  members  of  tbe  tribe,  but  tbe 
land  Itself,  and  to  extinguish  the  tribal  title 
by  conveyUig  It  to  the  allottees.  But  the  act 
provides  that  the  provisions  of  these  treaties 
shall  not  become  effective  unless  the  treaties 
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be  ratified  by  the  tribes  before  dates  fixed 
In  the  act  To  hold  that  It  was  Intended  b7 
aectlon  11  to  anthorlze  the  conuniaBlon  to  al- 
lot the  lands,  and  by  the  allotment  therein 
to  Test  the  title  or  the  right  to  the  Utle  In 
the  allottees,  would  render  the  provisions  of 
this  act  Inconsistent  and  convict  Congress 
of  gross  duplicity  In  Its  dealings  with  the 
Indiaus  under  this  act;  for  under  such  con- 
struction, by  the  treaty  provisions  of  the 
act.  Congress  said  to  the  Greek,  Choctaw, 
and  Chickasaw  Tribes,  "If  the  tribes  consent, 
the  tribal  lands  will  be  allotted  and  title 
divested  out  of  the  tribes  and  vested  In  the 
allottees";  and,  by  section  11,  said  that  such 
will  be  done,  whether  the  tribes  consent  or 
not.  It  Is  a  general  rule  of  construction, 
without  exception,  that  an  act  shall  be  con- 
strued so  as  to  give  effect  to  all  its  provi- 
sions, if  such  construction  Is  not  Inconsistent 
with  the  general  purposes  of  the  act  and  Its 
provisions  are  not  necessarily  conflicting. 
Bernler  v.  Bemler,  147  V.  S.  242,  13  Sup.  Ct 
244,  37  L.  Ed.  152. 

The  subsequent  legislation  of  Congress  rel- 
ative to  the  allotment  of  these  lands  shows 
that  Congress  placed  no  such  construction 
on  this  act.  The  treaty  proposed  in  the 
Curtis  Act  to  the  Chickasaw  and  Choctaw 
Tribes  was  adopted  by  those  tribes;  but  the 
treaty  proposed  to  the  Greek  Tribe  was,  as 
before  stated,  rejected  by  that  tribe.  Short- 
ly thereafter,  through  the  Dawes  Gommis- 
Edon,  Congress  began  the  negotiation  of  an- 
other treaty  with  the  Creek  Tribe,  which, 
in  an  amended  form,  was  ratified  and  con- 
firmed by  Congress  in  an  act  approved  March 
1,  1901,  being  the  original  Creek  agreement 
already  referred  to  herein.  But  the  provi- 
sions of  that  act  are  that  its  provisions  shall 
not  become  effective  unless  the  same  are  rat- 
ified by  the  Creek  National  Council  within 
90  days  fi-om  the  approval  of  the  act  by 
tha  President  Section  3  of  this  treaty  pro- 
vides that  "all  lands  of  said  tribe,  except  as 
herein  provided  shall  be  allotted  among  the 
citizens  of  the  tribe  by  said  Commission  so  as 
to  give  each  an  equal  share  of  the  whole 
In  value  as  nearly  as  may  be,"  and  then 
provides  the  manner  of  allotment  Section 
23  provides  for  the  execution  and  issuance 
by  the  principal  chief  of  the  tribe,  to  be  ap- 
proved by  the  Secretary  of  the  Interior,  a 
patent  to  each  allottee,  whereby  the  tribal 
title  and  all  the  right,  title,  and  Interest  of 
the  United  States  shall  be  conveyed  and  re- 
linquished to  the  allottees.  Later,  the  sup- 
plemental Greek  treaty  was  negotiated  aud 
adopted  by  Congress  and  the  tribe,  dealing 
with  the  allotment  of  the  tribal  lands  and 
the  conveyance  of  the  title  to  the  allottees. 
On  March  1,  1901,  there  was  approved  an 
act  of  Congress,  entitled  "An  act.  to  ratify 
and  confirm  the  agreement  with  the  Cher- 
okee Tribe  of  Indians  and  for  other  pur- 
poses." Act  March  1,  1001,  c.  67S,  31  SUt 
848.  The  passage  of  this  act  occurred  after 
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the  enactmait  of  the  Cortia  Act  The  treaty 
therein  contained  prorldes  for  the  allotment 
of  the  lands  of  the  Cherokee  Natira  to  the 
members .  of  that  tribe  and  the  conveyance 
of  the  UUe  to  the  allottees,  hnt  that  act  la 
to  become  ^ectlve  only,  If  ratified  the 
majori^  vote  of  the  members  of  the  tribe 
at  an  election  to  be  h^d  for  that  purpose 
On  the  16th  day  of  December,  1897,  the 
Dawes  Commlsrton  entered  Into  a  treaty 
with  the  repreemtatlTee  of  the  Soninole 
Tribe,  which  was  ratified  by  act  of  Con- 
gress approved  July  1,  1898  (Act  July  1, 
1898,  c.  542.  30  Stat  667),  Just  three  days 
after  the  approval  of  the  Cnrtls  Act  This 
treaty  provides  that  the  lands  of  the  Semi- 
nole Tribe  shall  be  divided  equally  among 
the  members  of  the  tribe;  that  each  allot- 
tee shall  have  the  sole  right  of  occupancy 
of  the  lands  so  allotted  to  blm  during  the 
exljstence  of  the  tribal  govwnmait  and 
until  the  members  of  the  tribe  shall  become 
citizens  of  the  United  States;  and  that 
when  tribal  government  shall  cease,  a  deed 
shall  be  executed  to  each 'allottee,  convey- 
ing to  him  the  title  to  the  lands  so  allotted 
to  him.  Thus,  it  appears  that  by  all  the 
treaties  negotiated  by  the  Dawes  Commis- 
sion with  these  tribes  Just  before  and  after 
the  passage  of  the  Curtis  Act  which  in 
amended  forms  were  ratified  by  Congress. 
Congress  was  endeavoring  to  obtain  the 
consent  of  the  tribes  to  the  allotment  of 
their  tribal  lands  and  to  the  divesting  of 
tribal  title.  It  is  part  of  the  history  of  the 
condition  of  tribal  affairs  at  the  time  of  this 
l^lslation  that  In  some  of  these  nations  the 
lands  were  held,  occupied,  and  used  under 
the  tribal  laws  in  large  tracts  or  bodies  by 
the  more  thrifty  members  of  the  tribe  to  the 
exclusion  of  by  far  the  larger  numbw  of 
the  tribes  who  received  but  little,  If  any, 
benefits  from  their  lands.  Those  holding 
large  bodies  of  the  tribal  lands  naturally 
would  be  averse  to  surrendering  the  advan- 
tage they  enjoyed  under  the  tribal  owner- 
ship and  control ;  and^  among  many  of  those 
who  did  not  hold  any  of  the  lands,  there  was 
reluctance  to  give  up  a  system  with  which 
they  were  familiar  and  adopt  one  with 
which  they  were  not  familiar.  It  was  in  a 
lai^e  measure,  we  think,  to  remedy  this 
condition  that  Congress  provided  by  sec- 
tion 11  of  the  Curtis  Act  that  whether  the 
tribes  ratified  the  treaty  proposed,  and 
thereby  consented  to  the  allotment  of  their 
lands  and  the  divesting  of  their  tribal  titles, 
the  use  and  occupancy  thereof  should  be 
distributed  equally  among  the  members  of 
the  tribe,  thereby  accustoming  and  educat- 
ing the  oitlre  membership  of  the  tribe  to  an 
Individual  control  and  use  of  a  part  of  the 
tribal  lands  and  progress  at  the  same  time 
be  made  toward  the  allotment  of  lands  and 
conveyance  of  the  title  thereto  when  con- 
sent should  ultimately  be  obtained  from 
the  tribes.  Under  this  view  of  the  meaning 
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of  said  section  11,  C^ta  Barnett  bad  no  es- 
tate In  the  fee  In  her  allotted  lands  at  the 
time  of  her  death,  and  descent  of  her  al- 
lottmeut  was  not  cast  at  that  time. 

The  remaining  question  Is:  Who  would 
have  Inherited  her  allotment,  applying  the 
Greek  law  of  descent  and  distribution,  put 
In  force  bj  the  Original  Treaty,  If  Clta 
Barnett  bad  received  her  allotment  In  ber 
lifetime  and  been  seised  theireof  at  the 
time  of  her  death?  As  she  had  no  children. 
It  woQid  hare  descended  to  her  nearest  rela- 
tions. Her  nearest  relations.  If  living,  were 
her  parents.  The  parents  are  nearer  of 
kin  than  brothers  and  sisters.  4  E^t 
Comm.  (13th  Ed.)  p.  305.  Of  them,  the 
mother  is  nearer  kin  than  the  father  with- 
in the  meaning  of  the  Creek  law.  De 
Oraffenreld  et  al.  t.  Iowa  Land  &  Trust  Co., 
20  Okl.  687,  95  Pac.  624.  But  of  ber  par- 
ents, Clta  Bamett's  father  alone  survived 
her.  He  therefore  wonld  have  Inherited  her 
allotted  lands,  bad  she  received  them  before 
her  death,  and  upon  her  death  they  would 
have  descended  to  his  children,  to  the  exclu- 
Blon  of  the  diUdren  of  Clta  Bamett's  moth- 
er by  her  husband  other  than  George  Bar- 
nett 

There 'Is  no  controvOTsy  between  the  heirs 
of  the  father  about  the  distribution  of  the 
allotment  between  them,  and  the  Judgment 
of  the  trial  court  Is  afQrmed. 

TUBNEB.  a  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


9T.  LOUIS  ft  S.  P.  B.  CO.  t.  SUTTON  et  at 

(Supreme  Court  of  Oklahoma.    Feb.  28,  1911. 
On  Petition  for  Rehearing.  May  9,  19U. 
On  Rehearing,  Nov.  14,  1911.) 

(Svllaius  bv  tAe  Court.) 

1.  Bailboads  (li  226,  226*)— BEouunons  in 

GEMKEAI#— I>UTr  TO  PaOTZDB  FAOUtmU. 

Under  tlie  ccanmon  law,  a  carrier  was  un- 
der no  Obligation  to  provide  buildings  for  the 
receiving,  faandliiig,  and  storing  of  {reight,  or 
for  the  aeawHamutlon  of  passengers  awaiting 
passage. 

[Ed.  Note.— For  otiier  cases,  see  Railroads, 
Cent.  Dig.  H  739,  740;  DecTCMg.  !|  225,  226.*] 

2.  BAiLBOAns   (K  226,  226*)  —  OPESATioif— 

DUTT  TO  PBOVIDB  FACILmES--DEPOT8. 

By  section  26,  art.  9,  of  the  Constitution 
of  this  state,  the  duty  is  expressly  imposed  up- 
on evetv  railroad  compaiur  to  provide  and  main- 
tain aaeqoate,  comfctftaole,  and  clean  depots 
and  depot  bnlldings  at  its  several  stations  for 
the  accommodation  of  passengers;  said  depot 
buildings  to  be  kept  well  liitbted  and  warm  for 
the  comfort  and  accommodation  of  the  traveling 
public. 

Said  railwaT  companies,  by  said  section, 
are  further  required  to  keep  and  maintain  ade- 

?uate  and  suitable  freight  depots  and  buildings 
or  the  receiving,  handling,  storing,  and  deliver- 
ing of  all  freli^t  bandied  by  sutdi  roads. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  739.  740;  Dec.  IMg.  §8  225.  226.*] 


3.  Railboads  ({  58*>— OPEBATioir— Ddtt  to 
Pbovidb  Faciutiis— Depots. 

By  section  18,  art.  9,  of  the  Constitution 
of  this  state,  the  Corporation  Commission  is 
not  only  empowered,  but  it  Is  also  made  Its 
duty,  to  require  every  railroad  company  to  per- 
form the  duty  imposed  upon  it  by  section  26  of 
said  article ;  the  only  limita^on  upon  tlie  ac- 
tion of  said  Commission  iu  such  respect  being 
that  it  shall  tie  reasonable  and  just 

[Ed.  Note.— For  other  eaaea,  see  Railroads, 
Dec.  Dig.  i  68.*] 

4.  Railboadb  (I  58*)— Opebation— Dorr  to 
Pbovide  Pacilities— Depots. 

Said  Commission  being  so  authorized  to  re- 
quire railway  companies  to  establish,  construct, 
and  maiataiu  depots,  it  may,  by  order,  desig- 
nate the  place,  and,  after  the  plans  and  specifi- 
cations are  submitted  by  the  railway  conipeny, 
it  may  approve  or  reject  the  same  la  toto,  or 
reject  in  part  and  amend  in  part,  specifying 
the  kind  of  material  to  be  used ;  the  limitation 
being  that  the  order  in  that  respect  must  be 
reasonable  and  just. 

[Eld.  Note.— For  other  eases,  see  Railroads, 
Dec.  Dig.  I  68.*] 

6.  Raiuoadb  (i  68*)  — Rbguiation— SUPIB- 

VISION  BT  COBPOBATOH  COMMISSION. 

Tlie  plans  and  specifications  and  the  size 
of  the  depot  being  agreed  upon  both  by  the  Com- 
mission and  the  railway  company,  the  only  con- 
troverted proposition  being  as  to  whether  it 
should  be  built  a  fMme,  as  proposed  by  the 
railway  company,  or  a  cement  or  brick,  dejixit, 
as  directed  by  the  Corporation  Commission; 
there  being  nothing  to  snow  that  the  income 
from  the  road  will  not  justify  such  expenditure 
out  of  the  current  expense  fund.  Held,  that 
the  order  of  the  Corporation  Commission,  di> 
recting  it  to  be  constructed  ont  of  brick  or 
cement,  will  not  be  disturbed. 

[Ed.  Note.— Fior  other  caste,  see  RaDroads, 
De&  Dig.  I  68.*] 

On  Rehearing. 

6.  RULBOAOS  9  (^)— Rbouutiov— Sdpbb- 

VISION  BT  COBFOBAnON  COHMIBSION. 

It  is  within  the  sound  discretion  of  the 
Corporation  Commission  to  prescribe  in  ad- 
vance of  the  undertaking  the  material  to  be 
used  in  a  depot  building  ordered  constructed 
on  the  line  of  road  of  the  appellant  pursuant 
to  section  26,  art  9,  of  the  C>>nstitution. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  68.*] 

(Additional  8yllabu$  by  Editorial  Staff.) 

7.  RAIUtOADS  (9  68*)  —  RBOnLATIOK— SCPBB- 

VI8I0N  BT  Public  Adtiiobitt. 

It  is  a  valid  exercise  of  the  police  power 
for  a  state  to  require  a  railroad  company  to  es- 
tablish stations  where  the  public  necessity  and 
conditions  require  it 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  58.*] 

Appeal  from  the  State  Corporation  Oom- 
missioru 

Appeal  by  the  St  Louis  ft  San  Francisco 
Railroad  Company  from  an  order  of  the 
Corporation  Commission,  granted  on  appli- 
cation of  J.  W.  Sutton  and  others.  Af- 
firmed. 

W.  F.  Evans,  Fred  H.  Wood,  B.  A.  Klein- 
Bcbmidt,  for  appellant  Chaa.  West,  Atty. 
Gen.,  and  Ohas.  L.  Moore,  for  appellees. 
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WILLIAMS,  J.  Thia  Is  an  appeal  from 
an  order  of  the  Commission,  requiring  the 
appellant  to  erect  a  depot  at  Tahlequab, 
to  be  constructed  of  brlcb,  cement,  or  other 
material  of  that  character;  the  cost  of  wht(^ 
would  be  approximately  $10,000. 

Appellant's  depot  at  the  city  of  Tableqaah, 
having  been  burned  about  May  22,  1910, 
has  not  been  rebuilt;  box  cars,  during  the 
Interval,  being  used  for  depot  accommoda- 
tions. The  average  receipts  at  said  station 
per  month  since  that  time  is  about  $7,800 
for  freight  and  $4,500  for  passengers.  At 
said  city  a  water  and  light  system  la  In 
operation,  and  a  sewer  system  is  under 
construction.  These  conveniences  may  rea- 
sonably be  placed  in  the  depot.  The  site 
proposed,  and  to  which  there  is  no  objection 
hy  the  appellant,  Is  about  one-half  mile  from 
the  busbiess  section  of  the  city;  the  resi- 
dent population  of  which  la  about  8.000  peo- 
ple. 

There  is  do  error  assigned  by  the  appel- 
lant as  to  the  size  or  specifications  requir- 
ed, other  than  as  to  the  material  to  be  used. 
The  appelant  contends  that  it  ought  to  be 
permitted  to  construct  a  frame  building  at 
a  cost  of  about  |5,000,  instead  of  a  brick 
or  concrete  one  of  the  same  size,  etc.,  which 
would  cost  approximately  $10,000.  Appel- 
lant, in  its  brief  says:  "Therefore  the  single 
issue  presented  in  this  case  is  whether,  In- 
stead of  the  depot  proposed  by  the  defend- 
ant, it  should  be,  and  can  be  required  to 
construct  one  of  the  same  size,  arrangement, 
and  conveniences,  but  of  material  such  as 
brick,  stone,  or  cemwit,  instead  of  frame." 
Appellant  further  Insists  that  '*  •  •  *  It 
is  specifically  found  that  the  plans,  as  sub- 
mitted by  the  company,  are  reasonably  ade- 
quate, so  far  as  size  and  arrangements  are 
concerned." 

[7]  It  Is  a  valid  exercise  of  the  police  i>ow- 
er  for  a  state  to  require  railway  companies 
to  establish  stations  where  the  public  neces- 
sity and  convenience  require  it  Minneapolis 
&  St  L.  R.  Co.  V.  Minnesota,  193  U.  S.  53, 
24  Sup.  Ct  Rep.  396,  48  L,  Sd.  614;  Loui- 
siana &  A.  R.  Co.  T.  State,  85  Ark.  12.  106 
8.  W.  960;  Commission  v.  Eastern  R.  Co., 
103  Mass.  254.  4  Am.  Rep.  555;  Railroad 
Com'rs  V.  P.  &  O.  Central  R.  Co.,  63  Me. 
269,  18  Am.  Rep.  208. 

In  Atchison,  Topeka  &  Santa  W6  Ry.  Co. 
T.  State  et  al.,  23  Okl.  610.  101  Pac.  262,  it 
was  held  by  this  court  tha^  by  virtue  of  the 
provisions  of  the  Constitution  of  this  state, 
the  Corporation  Commission  was  empower- 
ed to  require  a  transportation  company,  in 
the  performance  of  Ita  duties  as  a  public 
service  corporation,  to  eatablish  and  main- 
tain a  flag  station  at  a  certain  point  desig- 
nated by  the  Commission.  The  order  of  the 
Commission,  In  Kansas  City,  U.  ft  O.  Ry. 
Co.  T.  State  et  al.,  26  OkL  715, 107  Pac.  912, 
in  requiring  aald  railway  company  to  es- 
tabUsb  a  atation  at  a  designated  point,  was 


sustained,  on  th^  theory  that  a  depot  was 
a  facility.  See,  also,  M.,  K.  ft  T.  By.  Go.  v. 
State,  24  Okl.  339,  103  Pac.  613;  M.,  O.  ft 
G.  Ry.  Co.  r.  State  et  al.,  113  Pac.  930,  de- 
cided on  February  0,  1911,  bnt  not  yet  offi- 
cially reported. 

[2]  Section  26,  art  9,  of  the  Constitution, 
provides  as  follows:  "It  sliall  be  the  duty 
of  each  and  every  railway  company,  subject 
to  the  provisions  herein,  to  provide  and 
maintain  adequate,  comfortable  and  clean 
depots,  and  depot  buildings,  at  Its  several 
stations,  for  the  accommodation  of  passen- 
gers, and  said  depot  btiildlngs  shall  be  kept 
well  lighted  and  warmed  for  the  comfort 
and  accommodation  of  the  traveling  public; 
and  all  such  roads  stiall  keep  and  maintain- 
adequate  and  suitable  freight  depots  and 
buildings  for  the  receiving,  Iiandling,  storing 
and  delivering  of  all  freight  bandied  by  such 
roads." 

[1]  Under  the  common  law,  a  carrier  was 
under  no  obligation  to  provide  buildings  for 
the  receiving,  handling,  and  storing  of  freight 
or  for  the  accommodation  of  passengers 
awaiting  transportation.  Nashville,  0.  ft  St 
L.  Ry.  Co.  V.  State,  137  Ala.  439,  34  South. 
401;  People  v.  New  York,  Lake  Erie  ft 
Western  R.  Co..  104  N.  T.  58,  9  N.  E.  856. 
58  Am.  Rep.  484.  The  syllabus  of  the  lat- 
ter case  is  as  follows:  "A  railroad  com- 
pany is  under  no  obligation  to  provide  sta- 
tions for  passengers  or  warehouses  for 
freight,  unless  expressly  required  by  stat- 
ute." 

[3]  The  reason  for  expressly  imposing  this 
duty  upon  every  railroad  company  by  the 
fundamental  laws  of  this  state  Is  obvious. 
Section  18  of  the  Constitution  empowers  and 
authorizes  and  charges  the  Commission  with 
the  duty  of  supervising,  regulating,  and  con- 
trolling all  railroad  companies  doing  busi- 
ness in  this  state  in  all  matters  relating  to 
the  performance  of  their  public  duties,  and 
in  requiring  them  to  establish  and  maintain 
facilities  and  conveniences.  A  depot  being  a 
facility,  and  the  duty  of  every  railroad  com- 
pany to  establish  and  maintain  such  facility 
being  imposed  by  the  fundamental  law  of 
this  state,  the  Jurisdiction  of  the  Commis- 
sion to  require  snch  railroad  company  to 
comply  with  such  duty  is  tlierefore  by  ex- 
press language  contained  in  said  section  18. 
The  duty  of  the  railroad  company  to  estab* 
lish  and  maintain  a  depot  at  this  station  Is 
undoubted.  The  order  complained  of  in- 
volves the  exercise  of  both  l^lslatlve  and 
admlnistratlTe  power.  This  the  commission- 
ers should  be  peculiarly  fitted  to  do.  We 
should  ascribe  to  their  findings  each  pre- 
sumption. K.,  G.  M.  ft  O.  Ry.  Co.  T.  State 
et  al.,  26  Okl.  715,  107  Pac  912. 

[|]  There  Is  nothing  in  the  record  showing 
that  the  business  of  this  road  at  said  sta- 
tion, or  the  income  from  said  line,  would  not 
Justify  a  sufflclott  erpenditnre  tnm  the  cor- 
rent  expense  acconnt  to  bolld  indi  statitm 
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of  brick  or  cement.  As  to  whether  It  is 
reasonably  necessary  to  build  the  same  of 
bride  or  c^ent.  In  order  for  It  to  be  ade- 
quate and  meet  the  needs  of  the  pnbUc,  as 
required  by  said  section  26,  that  Is  a  ques- 
tion of  fact  Courts  or  legislatlTe  bodies, 
as  a  rule,  take  noUce  of  matters  of  general 
Icnowledge  and  experience.  Rice  on  Civil 
Evidence  (1892)  vol.  1,  i  24  (d),  p.  27;  Walk- 
er V.  Village  of  Ontario,  118  Wis.  571,  95  N. 
W.  1086;  Payne  v.  McCormtck  Harvesting 
Machine  Co.,  11  Okl.  818,  66  Pac.  287. 
When  such  knowledge  in  regard  to  building 
materials,  to  wit,  wood,  brick,  cement,  and 
stone,  in  connection  with  the  prima  facie 
presumption  in  favor  of  said  order,  are  con- 
sidered, we  are  not  prepared  to  say  tliat  it 
can  be  found  by  tbis  body  to  be  unreason- 
able. K.  C,  M.  &  O.  Ry.  Co.  r.  State  et  aL, 
26  Okl.  723,  107  Pac.  912;  M.,  K.  &  T.  Ry. 
Go.  v.  State.  24  Okl.  337,  103  Pac.  618. 

[4]  The  city  of  Tahlequab,  in  which  this 
railroad  depot  Is  to  be  constructed,  has  been 
for  over  70  years  the  capital  of  the  Cherokee 
Nation.  It  was  there.  In  convention  on  the 
6th  day  of  September,  18S9,  that  the  Chero- 
kee Constitution  was  framed,  probably  the 
second  written  Constitution  framed  and  pro- 
mulgated by  this  tribe  or  nation  of  Indians. 
Removal  of  the  Cherokee  Indians  from 
Georgia  by  Lumkln,  Dodd,  Mead  &  Co.  (N. 
Y.)  p.  42,  vol.  1.  In  addition,  said  city  Is 
also  the  county  seat,  or,  as  our  Ans:lo-SaxoQ 
ancestors  in  the  mother  country  would  say, 
"the  shtretown"  of  Cherokee  county.  Also 
the  second  Legislature  of  this  state,  recog- 
nizing this  historic  spot  and  the  enviroa- 
ments  thereof,  located  there  the  Northeast- 
ern State  Normal  School.  By  reference  to 
the  map  and  the  special  federal  census  of 
1907,  we  ascertain  that  this  city  Is  the  cen- 
ter of  a  considerable  area  and  population 
wltbln  this  state  formerly  comprising  the 
Cherokee  Nation.  It  Is  also  disclosed  from 
the  record  that  appellant's  line  of  railway 
is  the  only  railroad  touching  this  city. 

In  La.  &  Ark.  Ry.  Co.  v.  State,  85  Ark.  22, 
106  S.  W.  963,  It  is  said :  "So  If,  after  con- 
slderiug  all  the  facts  and  circumstances,  giv- 
ing due  consideration  to  the  determination 
of  the  Legislature,  and  resolving  every  doubt 
In  Its  favor,  the  court  should  be  convinced 
that  there  was  no  public  necessity  for  a  sta- 
tion there,  and  that  the  result  of  enforcing 
the  act  would  be  to  put  the  defendant  to 
large  expense  without  corresponding  benefit, 
either  to  it  or  the  public,  then  the  Leglsla- 
tare  has  no  right  to  make  such  requirement. 
•  •  •  The  facts,  If  proved,  that  the  cost 
of  erecting  and  maintaining  the  station 
would  be  greatly  In  excess  of  and  out  of 
proportion  to  the  revenues  to  be  possibly  de- 
rived from  the  business  at  that  place,  does 
not  of  Itself  render  the  requirement  unen- 
forceable. That  fact,  however,  would  be  im- 
portant for  the  court  to  consider  in  deter- 
mining whether  or  not  the  requirement  was 
arbltnuj  and  unreuonable,  and  wliether  or 


not  there  is  any  corresponding  necessity  for 
a  station." 

In  Morgan's  La.  &  T.  B.  &  S.  S.  Go.  v. 
Railroad  Commission,  109  La.  at  page  262, 
33  Soutb.  at  page  219,  it  is  said:  "The  con- 
flicting Interests  between  the  corporations 

I  and  the  state  are  saf^arded  by  the  ofl3cers 
of  the  former,  on  the  one  hand,  and  by  the 
Railroad  Commission,  on  the  other.  The 
power,  authority,  and  duty  of  the  latter  are 
not  limited  merely  to  matters  affecting  the 
public  safety  or  the  public  health.  They  ex- 
tend also  to  matters  concerning  public  com- 
fort and  public  convenience;  and  In  the  con- 
sideration of  matters  of  comfort  and  conven- 
ience the  number  of  persons  who  may  be 
concerned  or  Interested  In  some  particular 
matter  at  some  particular  point  enter  as  Im- 
portant factors  In  determining  what  Is  prop- 
er to  be  done.  The  Commission  cannot  Ig- 
nore the  comfort  and  convenience  of  numbers 
of  citizens  on  a  line  of  travel  or  conveyance 
to  base  their  action  exclusively  upon  a  con- 
sideration of  the  amount  of  dollars  and  cents 
which  may  be  Involved.  As  a  matter  of 
course,  the  Commission  could  not,  even  un- 
der expressly  delegated  powers,  act  arbitra- 
rily, in  manner  such  as  to  trench  upon  the 
r^hts  or  corporations  secured  to  them  by 
law ;  but,  within  certain  limits,  though  their 
action  and  orders  are  all  subject  to  review, 
they  are  not  all  subject  to  reversal.  In  the 
present  Instance,  It  cannot  be  claimed  tliat 
the  Southern  Pacific  Road,  either  In  the  op- 
eration of  Its  line  as  a  whole,  or  that  part  of 
it  which  falls  within  the  limits  of  Louisiana, 
has  not  been  and  la  not  remunerative;  nor 
can  it  be  said  that  the  Morgan  Railroad  Com- 
pany la  not  a  paying  corporation.  It  is  not 
claimed  that  the  order  complained  of  in  this 
case,  carried  into  execution,  would  have  the 
effect  of  changing  the  situation  in  this  re- 
spect The  utmost  claimed  Is  that  a  small 
sum,  not  exceeding  five  or  six  hundred  dol- 
lars In  amount  which  the  Commission's  or- 
der would  cause  to  be  expended  at  Berwick 
City,  and  the  small  amount  wbl(±  will  be  re- 
quired to  keep  an  agent  at  that  place,  will 

'■  reduce  their  profits  for  a  trifling  amount 

j  The  objection  seems  to  be  aimed  rather  at 
the  place  where  this  money  is  ordered  to  be 
expended,  and  the  Inconveniences  to  which 
they  will  be  subjected,  than  to  any  effect  or 
any  general  effect  which  the  expenditure 
will  have  upon  the  profits  of  the  roads.  It 
Is  not  claimed,  nor  Is  there  any  evidence  In 
the  record  which  would  tend  to  show,  that 
the  Commission  has,  by  Its  orders  of  rulings 
as  to  other  places  along  the  roads,  in  respect 
either  to  depots  or  other  matters,  brought  it- 
self within  the  limitation  placed  upon  it  of 
not  trenching  upon  the  plalntlfTs  legal  rights. 
So  far  as  we  know,  the  order  complained  of 
may  be  the  only  one  as  to  betterments  which 
the  Commission  has  given.  We  do  not  think 
the  point  Is  made  that,  after  the  business  of 
a  railroad  corporation  has  made  It  fairly  re- 

I  mnneratlve,  the  Commission  la  without  gen- 
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eral  iinthorlty  to  direct  that  a  porttm  of 
tlie  '■nrplns'  proflta  (if  that  expresaion  can  be 
use^  should  be  apldled  to  the  promotion  of 
the  oomAirt  and  convenience  of  the  people 
altmg  the  line  of  road.  Wb&a  snch  a  point 
In  the  buBlneBB  of  the  road  Is  reached,  tiw 
rights  of  the  'gawral  public'  come  clearly  In- 
to Tlev,  and  It  is  not  for  the  railroad,  but 
for  the  Oommls^on,  to  determine  how,  In 
what  way,  and  in  what  place  this  money  is 
to  be  expended  ao  as  to  beat  subserve  their 
Interest"  See,  also.  People  r.  President,  eta, 
Delaware  &  H.  Canal  Co..  32  App.  Dir.  120, 
62  N.  X.  Sopp.  850;  Id.,  160  N.  T.  862,  50  N. 

B.  isa 

The  Question  of  removing  ox  desboyii^  a 
faculty  that  can  by  additional  expense  be 
made  adequate,  and  replacing  it  with  one  of 
a  diffraent  material  at  an  additional  expend- 
iture, la  not  Involved  In  this  casa  The  ex- 
pense of  beating  and  Insnrance,  as  well  as 
the  benefit  to  the  pnbUt^  may  be  considered 
In  determining  as  to  the  unreasonableness  of 
the  order.  Sndi  matters  are  peculiarly  for 
the  consideration  of  parties  especially  skill- 
ed and  adairted  for  passing  on  sucb  admin- 
istrative or  legislative  matters.  Thouj^  this 
'  may  be  consbricted  as  an  item  of  expoise,  it 
Is  also  a  betterment.  Increasing  the  value  of 
the  road  as  a  property,  and  making  it  less 
expensive  and  easier  to  nalntaln  and  keep 
audi  station  In  repair. 

If,  when  you  consider  the  income  from  the 
passraiger  and  freight  business  derived  from 
this  station,  togetlier  with  Its  present  neces- 
sity, it  should  appear  to  be  unreasonable  to 
make  such  an  outlay  of  expense  in  snch  Im- 
provement, then  this  order  should  not  stand. 
For  the  appellant  to  assert  that  It  has  an 
arbitrary  right  to  name  the  kind  mate- 
rial that  It  will  buUd  this  station  of,  when  it 
ai^>ears  that  it  would  be  of  more  benefit  to 
tlie  public  to  build  it  of  other  material,  and 
at  the  same  time  the  appellants  Interest 
would  be  conswved  by  haviiig  a  permanent 
Imivovauent  maintained  with  less  expense, 
we  are  not  prepared  to  say  that  the  order 
of  the  Commhssion  Is  imreasonable.  Appel- 
lant Is  a  public  service  corporation,  existing 
and  doing  business  In  this  state  by  virtue  of 
its  law  as  to  eminent  domain,  etc.,  and  can- 
not, as  a  rule,  be  reqnlred  to  transport  pas- 
sengers or  frelGlbt  without  a  Just  return 
therefor.  It  is  a  reasonable  exercise  of  the 
pcdlce  power  to  require  reasonatde  facilities, 
the  amount  of  bu^ness  and  income,  and  size 
and  location  of  the  place  considend.  The 
Commission  bad  tbe  authority  to  make  the 
order.  The  only  question  Is  whether,  under 
the  record.  Its  order  was  unreasonable.  The 
burden  to  so  show  to  upon  the  ai^lant  It 
baa  not  sufiacloitly  dlsdiarged  the  sama 

In  the  findings  of  fact,  as  made  by  tin 
Commission,  is  the  following:  "The  railroad 
company  provides  In  its  wasrblUs  tliat  If 
goods  are  left  In  the  depot  beyond  a  certain 
number  of  hours  that  the  owners  of  the 
goods  become  liable  in  case  they  a»  destroy- 


ed by  fire,  and  this  Is  one  of  flie  veasens  org* 
ed  why  the  building  should  be  of  noncom- 
bustlble  materials."  This  finding  Is  chal- 
lesiged  by  the  appelant  in  its  brief.  Thero  is 
not  one  scintilla  of  evldenoe  In  the  record  aa 
to  any  proof  bdng  offered  as  to  such  provi- 
sion in  any  bill  of  ladlog.  If  the  Commis- 
sion thought  tills  was  a  proper  matter  for 
consideration  in  determining  what  Its  order 
should  be.  It  should  have  had  tbe  matter  in- 
troduced in  evidence  when  tbe  appellant  was 
present  and  had  an  oivortunity  to  answer  aa 
to  such  evidence.  Under  the  express  man- 
date of  the  Constitution,  the  appellant  was 
entitled  to  notice.  Hlne  v.  Wadllngton,  27 
Okl.  285,  m  Faa  548.  This  noUce  is  pro- 
vided by  the  Constitution  that  It  might  be 
present  and  meet  the  issue. 

In  the  findings  of  fact,  we  also  find  the 
following :  "It  further  appears  that  it  Is  the 
policy  of  the  railroad  company  In  other 
towns  to  build  depots  much  moro  expeaslTe 
than  the  one  proposed  at  Tahlequah ;  that  at 
Hugo  a  depot  was  built,  costing  approxi- 
mately t25,000,  or  possibly  more."  This  is 
also  challenged  in  appellant's  brief.  There  ia 
not  one  sclntiUa  of  evidence  in  tlie  record 
as  to  the  cost  or  tbe  size  or  character  of  the 
depot  at  Hugo.  Neither  the  Gommissloa  nor 
the  conrt,  as  a  matter  of  law,  take  notice  of 
such  matters.  If  more  care  was  given  to 
putting  the  facts  in  the  record  as  a  predicate 
for  the  Commission's  findings  of  fact,  rather 
than  embelllBhlDg  tbe  findings  of  fact  by 
statements  that  are  not  borne  out  by  the  rec- 
ord, it  would  be  easier  to  sostaln  tbe  order. 
In  cases  where  It  becomes  necessary  to  re- 
verse the  orders  of  the  Commission  on  ac- 
count of  want  of  care  In  developing  facts, 
tbe  fault  Is  not  with  this  court 

Tbe  public  serrlce  corporations  of  this 
state  are  entitled  to  a  just  compensation  for 
the  service  performed.  Likewise  the  state, 
as  tbe  sovereignty,  has  a  right  to  require 
certain  duties  of  snch  corporation  on  behalf 
of  the  people.  It  is  tbe  duty  of  this  court. 
Bitting  in  a  reviewing  capadty,  whenever  the 
facts  in  tbe  case  justify  it,  to  see  that  such 
dnty  is  performed. 

The  order  appealed  from  la  aflBrmed. 

TUBNBR,  a  J.,  and  DUNN  and  HATES, 
JJ..  concur.  KANB,  J.,  concurs  In  the  con- 
tusion. 

On  Petition  for  Rehearing. 

WILLIAMS,  J.  On  March  21, 1011,  the  ap- 
pellant filed  its  petition  for  rehearing.  Mo 
response  to  said  petition  has  been  made  by 
the  Attorney  General  for  the  stat^  or  any 
one  fbr  the  other  appellees. 

Without  passing  upon  its  meilts,  as  a  se- 
rious question  is  raised  as  to  tiie  sufllclency 
of  the  evidence  to  sustain  tbB  Commission's 
finding,  it  ia  ordered  that  this  cause  be  re- 
manded to  the  Commission,  with  instruction!! 
to  take  additional  evldoioe  as  to  the  cou- 
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atroctlon  of  the  depot  In  qnestion  out  of 
brick  or  cement,  rather  than  wood.  < 

In  Its  findings  of  fact,  the  CommlBslon 
recites:  "The  railroad  company  provides  In 
Its  waybills  that  If  goods  are  left  In  the 
depot  beyond  a  certain  number  of  bonrs  that 
the  owners  of  the  goods  become  liable  In 
case  they  are  destroyed  by  fire,  and  this  is 
one  of  the  reasons  urged  why  the  building 
should  be  of  noncombustlble  materials.'"  No 
evidence  is  contained  In  the  record  on  this 
point,  and  It  is  directed  that  the  Commission 
receive  evidence  thereon,  and  certify  It  up. 
The  Commission  In  Its  flndlugs  further  re- 
cites: "It  further  appears  that  It  Is  the 
policy  of  the  railroad  company  In  other 
towns  to  build  depots  much  more  expensive 
than  the  one  proposed  at  Tablequah;  that  at 
Hugo  a  depot  was  built,  costing  approximate- 
ly ^25,000,  or  possibly  more."  No  evidence 
appears  In  the  record  to  support  sucb  flnd- 
ing.  It  Is  directed  that  |he  Commission  re- 
ceive evidence  as  to  thVcharacter  of  the 
d^t  bnllt  at  Hugo,  and  the  amount  of 
frel^t  and  passenger  receipts  received  at 
said  station,  the  size  of  the  town,  the  popula- 
tion thereof,  and  of  the  adjacent  country, 
etc 

It  is  further  directed  that  the  Commission 
receive  evidence  as  to  other  lines  in  the 
state  having  constructed  brick  or  cement  de- 
pots in  towns  or  cities  of  the  size  of  Table- 
quah, or  less,  the  receipts  of  soch  station, 
reasonable  expectancy  of  micb  town  or  dty, 
etc 

In  the  record  there  is  no  showing  made  as 
to  the  population  of  the  nearby  towns,  and 
as  to  the  population  of  the  surrounding 
country,  and  as  to  Its  pnKQ>ectiTe  develop- 
ment These  are  matters  that  the  Gommls- 
Bion  Is  directed  to  receive  evidence  on  and  to 
certify  up,  all  of  which  is  directed  to  be  done 
within  SO  days.  All  the  Justices  ooncor. 

On  Rehearing. 

TURNER,  G.  J.  [B]  In  its  brief  submit- 
ting this  cause  to  this  court,  appellant  stated 
the  Issue  thus;  "Therefore  the  single  Issue 
presented  In  this  case  Is  whether,  instead  of 
the  depot  proposed,  it  should  be,  and  can 
be,  required  to  construct  one  of  the  same 
size,  arrangement  and  convenloice,  but  of 
material  such  as  brick,  stone,  or  cement.  In- 
stead of  frame."  This  Issue  was  "brought 
about  by  appellant  tendering,  on  the  hearing 
before  the  Commission,  plans  and  specifica- 
tions of  a  proposed  frame  depot  at  Tablequah, 
alike  In  every  respect  to  the  depot  subse- 
quently ordered  built  by  the  Commission  of 
"brick,  stone,  or  cement"  In  support  of  the 
issue  as  thus  defined,  appellant  assailed  the 
order  of  the  Commission  as  being  unreason- 
able In  requiring  It  to  build  of  the  material 
stated;  but  this  court  in  the  opinion  sus- 
tained the  order,  and  in  effect  held  that  ap- 
pellant had  not  fairly  overcome  the  presump- 
tion that  the  nme  vas  prima  fade  Just, 


reasonable,  and  correct  In  other  words,  the 
Commission,  by  rejectli^  the  frame  structure 
so  tendered,  and  ordering  the  same  to  be 
constructed  of  brick,  etc,  In  effect  held,  inter 
alia,  that  a  frame  depot  was  not  as  adequate, 
in  point  of  affording  comfort  and  accommo- 
dation to  the  traveling  public,  as  one  con- 
structed of  brick,  stone,  or  cem^t.  In  this 
the  court  in  its  opinion  sustained  the  action 
of  the  Commission,  and  we  adhere  to  that 
opinion. 

On  this  rehearing,  however,  for  the  first 
time,  it  is  contended  that  in  ordering  the 
structure  built  of  said  material  the  Com- 
mission exceeds  Its  Jurisdiction.  This  sends 
us  to  its  grant  of  [rawer.  Section  26  of  ar- 
ticle 9  of  the  Constitution  provides:  "It 
shall  be  the  duty  of  each  and  every  railway 
company,  subject  to  the  provisions  herein, 
to  provide  and  maintain  adequate,  comfort- 
able, and  clean  depots,  and  depot  buildings, 
at  its  several  stations,  for  the  accommoda- 
tion of  [MLSseugers,  and  said  depot  buildings 
shall  be  kept  well  lighted  and  warmed  for 
the  comfort  and  accommodation  of  the  trav- 
eling public;  and  all  such  roads  shall  keep 
and  maintain  adequate  and  suitable  freight 
depots  and  buildings  for  the  receiving,  han- 
dling, storing,  and  delivering  of  all  freight 
handled  by  such  roads."  The  contention, 
in  short  on  the  part  of  the  Commission,  Is 
that  a  depot  at  that  point  would  be  adequate 
in  point  of  comfort  and  accommodation  built 
of  a  certain  material  only,  and  on  the  part 
of  appellant  that  one  buUt  of  another  kind 
would  be  adequate;  and  it  Is  for  us  to  de- 
termine which  one  of  these  contending  forces 
has,  under  said  grant  of  power,  the  first 
right  to  exercise  its  discretion  and  deter- 
mine this  question  of  adequacy.  It  Is  of  the 
utmost  Importance  to  know  whether  the 
Commission  has  the  right  only  to  order  In 
a  depot  at  a  certain  point  and  then  leave  It 
to  the  discretion  or  option  of  the  appellant 
ix>  build  It  of  adobe,  log,  frame,  brick,  or 
whatever  material  It  may  choose;  or 
whether  the  Commtsslon,  in  the  first  in- 
stance, as  here,  has  the  option  to  exercise 
its  discretion  and  prescribe  the  material 
which  will  meet  the  Idea  of  adequacy  and 
comfort  under  all  the  facts  disclosed  in  the 
record. 

That  said  section  of  the  Constitution  vests 
this  power  in  the  Commission  we  think  Is 
clear.  In  Railroad  Commissioners  v.  P.  &  O. 
C.  R.  R.  Co.,  63  Me.  2G»,  18  Am.  Rep.  20S. 
one  Parsons  and  other  citizens  of  Hartford 
applied  to  the  railroad  commissioners  of 
that  state,  In  a  manner  pursuant  to  law, 
representing  tiiat  the  public  convenience  aud 
necessity  required  the  establishment  of  a 
depot  at  Hartford  Center,  upon  the  tine  of 
the  defendant's  road.  After  hearing,  the 
commissioners  determined  tliat  tbe  prayer 
of  thdr  petition  should  be  granted,  and  or- 
dered the  construction  of  a  building,  par- 
ticularly described  by  them,  In  a  place  des- 
ignated by  them,  to  be  erected  wltUn  a  oer- 
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tain  tline.  Tbe  company  refusing  compliance 
with  the  order,  said  commlasloDera,  In  tbelr 
official  capacity.  In  behalf  of  the  state,  pre- 
sented their  petition  to  the  Supreme  Court, 
setting  forth  the  facts,  and  praylog  appropri- 
ate action.  Later  defendants  appeared  and 
pleaded  the  unconstltntlonallty  of  the  act 
under  which  the  proceedings  were  had,  and 
an  Infringement  of  its  charter.  Also  that 
the  oidnlim  of  said  commissioners  was 
against  the  weight  of  the  evidence ;  and  that 
public  conTenlence  and  necessity  did  not  xe- 
Qulre  the  erection  ctf  the  d^t  at  the  des- 
Is^ted  spot 

The  diarter  of  the  defendant  company, 
among  other  things,  provided:  "Said  corpo- 
ration  •  •  •  shall  be  bound  at  all  times 
to  have  said  railroad  In  good  repair,  and  a 
sufficient  number  of  suitable  engines,  car- 
riages and  vehicles  for  the  transportation  of 
persons  and  articles,  and  be  obliged  to  re- 
ceive, at  all  proper  times  and  places,  and 
convey  the  same  when  the  appropriate  tolls 
therefor  shall  be  paid  and  tendered.  *  *  * 
That  the  Legislature  shall,  at  all  times,  have 
the  right  to  inquire  Into  the  doings  of  the 
corporation  and  into  the  manner  In  which 
the  privileges  and  franchises  herein  and 
hereby  granted  may  have  been  used  and 
employed  by  said  corporations,  and  to  cor- 
rect and  prevent  all  abuses  of  the  same 
*  *  *  bat  not  to  Impose  any  other  or 
further  duties,  liabilities  or  obligations;  and 
this  charter  shall  not  be  revoked,  annulled, 
altered,  limited  or  restrained,  without  the 
consent  of  the  corporathm,  except  by  due 
process  of  law." 

By  section  6.  the  president  and  directors, 
under  direction  of  the  stockholders,  were 
authorized  to  exercise  all  the  powers  granted 
to  the  corporation  for  locating,  building,  com- 
pleting, and  running  the  road,  and  all  such 
power  as  may  be  necessary  and  proper  to 
carry  into  effect  the  objects  of  the  grant. 

The  duty  of  defendant  in  respect  to  the 
subject-matter  under  consideration  was  pre- 
scribed by  that  part  of  the  charter  which  re- 
quired it  "to  receive,  at  all  proper  times 
and  places,  and  convey  persons  and  articles." 
The  precise  contention  of  the  corporation 
was  that  the  power  to  determine  what  are 
"proper"  times  and  places  for  the  purposes 
stated  was  discretionary  with  it;  and  that 
its  decision  was  conclusive  and  final.  On 
the  part  of  the  state,  it  was  claimed  that 
the  duty  thus  enjoined  was  imperative  and 
absolute ;  and  that  the  state  liad  the  power, 
through  its  proper  tribunals,  to  say  whether 
it  bad  been  performed,  end  to  enforce  a  per- 
formance if  there  had  been  none,  or  only  a 
partial  one.  In  determining  the  question 
thus  presented,  the  court  said: 

"By  the  same  section  ttiat  contains  the 
provision  in  question,  the  corporation  is  re- 
quired to  have  its  railroad  in  good  repair 
and  a  sufficient  number  of  suitable  engines, 
carriages  and  vehicles  for  the  transportation 
of  persons  and  articles.*   The  language  of 


the  charter  Is,  not  that  It  shall  be  optionat 
with  the  corporation  what  number  and 
hind  of  engines,  carriages,  and  vehicles  to 
furnish,  at  what  times  and  places  to  receive 
and  convey  persons  ^nd  frei^^t,  and  what 
state  of  repair  to  keep  the  road  in,  or  that 
it  shall  put  In  such  rolling  stock  as  it  may 
deem  *8nitable  and  sufficient,'  build  sucl^ 
depots  as  it  may  pronounce  'good.'  but  the 
meaning  of  the  language  Is  that  the  several 
thlDgs  required  to  be  done  shall,  respective- 
ly,^be  'suitable  and  sufficient,'  *i«oper,'  and 
'good';  In  other  words,  that  th^  shall  la 
fact  reasonably  be  of  the  description  speci- 
iled.  The  qualifying  words  do  not  change- 
the  rights  of  the  parties  under  the  charter. 
The  duty  of  Uie  corporation  and  the  rights 
of  the  public  in  these  respects  would  have 
been  the  same  as  they  now  are,  if  the  char- 
ter had  simply  required  the  corporation  to 
beep  Us  road  in  good  repair,  furnish  It  with 
rolling  stock,  andAreceive  and  convey  pas- 
sengers and  frelPtt  along  the  line  of  Its 
road.  Under  such  provisions  of  the  diar- 
ter,  It  would  be  the  duty  of  the  corporation 
to  keep  the  road  reasonably  safe,  provlde- 
such  roiling  stock,  establish  such  depots, 
and  operate  the  road  in  such  a  manner  as 
would  afford  the  public  reasonable  safety 
and  dispatch  in  the  transaction  of  bnsmess- 
upon  the  road.  The  duties  enjoined  upon  the 
corporation  are  ministerial  duties,  to  do  and 
perform  wliat  the  public  convenience  and 
necessity  reasonably  required,  in  respect  to 
the  particulars  specified.-  Nor  Is  It  within 
the  discretion  of  the  directors  to  determine 
ultimately  what  these  ministerial  duties  are, 
or  the  manner  in  which  they  are  to  be  per- 
formed; to  hold  so  would  be  to  concede 
to  the  directors  the  power  to  promote  the 
private  Interests  of  the  corporation  by  snb- 
verting  the  public  objects  to  be  subserved  by 
the  charter.  The  power,  both  of  determina- 
tion and  enforcement,  are  necessarily  vested 
in  state  authority.  It  has  been  r^ieatedly 
held  that  the  general  duty  of  municipal 
corporations  'to  keep  their  highways  in  re- 
pair' Is  ministerial ;  and  that  a  writ  of  man- 
damns  lies  to  compel  its  performance,  be- 
cause it  is  a  ministerial,  in  contradistinction 
from  a  discretionary,  duty.  A  fortiori,  the- 
duties  enjoined  under  the  eighth  section  of 
the  charter  of  the  defendant  corporation  are 
ministerial,  since  to  th^r  public  character 
Is  superadded  the  obligation  of  perform- 
ance, resting  In  contract.  Indeed,  our  whole 
system  of  legislative  supervision,  through  the 
railroad  commissioners,  acting  as  a  state 
police  power  over  railroads,  is  founded  upon 
the  theory  that  the  public  duties  devolved 
upon  railroad  corporations  by  their  cbarter 
are  ministerial,  and  therefore  liable  to  be 
thus  enforced.  Dillon  on  Mun.  Corp.  293; 
Uniontown  v.  Commonwealth,  34  Pa.  203 ; 
Hammar  v.  Covington,  3  Mete.  (Ky.)  494." 

And  overruled  the  exceptions  to  the  order, 
and  in  the  syllabus  said:  "It  is  not  within 
the  discretion  of  the  directors  of  a  railroad 
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mmpany  nltlmately  and  conclasiv^y  to  de- 
termine tbe  manner  In  which  the  corpora- 
tioD  shall  dlsdiarge  the  public  duties  en- 
Joined  upon  It  by  Its  chartw;  that  power 
and  dnty  are  devDlved  npon  the  state  tri- 
bunals." 

If  the  Commission  In  that  case,  pnrati- 
ant  to  the  comparatively  slender  grant  of 
paver  authorizing  It  to  enforce  the  provl- 
stons  of  the  charter  requiring  tbe  defendant 
"to  receive,  at  all  proper  times  and  places, 
and  convey  [lersoDs  and  articles,"  bad  tbe 
rij;Iit  to  lay  down  plans  end  spedflcatlons 
for  a  depot  (which,  of  course,  prescribe  the 
structural  material),  and  order  It  built  ac- 
cording thereto,  and  on  a  precise  spot  desig- 
nated by  tbe  Commission  In  its  order,  which 
It  did.  and  In  so  doing  was  sustained  by  the 
Supreme  Court  of  that  state,  we  see  no  rea- 
son why  the  Commission  in  this  Instance 
under  tbe  liberal  grant  of  power,  supra,  can- 
not do  tbe  same  thing,  and  also  prescribe  the 
structural  material,  to  the  end  that,  being 
charged  with  the  duty  of  seeing  that  ap- 
pellant shall  provide  and  maintain  a  depot 
adequate  for  the  comfort  and  accommodatlOD 
«f  passengers,  it  may  determine  the  question 
of  adequacy  In  point  of  comfort  and  accom- 
modation of  the  traveling  public  in  advance 
of  the  undertaking.  This  Is  not  In  conflict 
vltb  what  we  held  In  St  Louis,  I.  M.  &  S. 
R.V.  V.  State,  111  Pac.  896.  Here  Is  a 
question  of  jurisdiction.  There  none  was 
raised.  Here  we  have  held  It  to  be  within 
tbe  jurisdiction  of  the  Commission  to  de- 
termiue  in  advance  what  would  be  the  prop- 
er material  with  which  to  erect  a  depot  ade- 
quate in  jtolnt  of  comfort  and  accommoda- 
tlou  to  meet  the  reasonable  requirements  of 
the  traveling  pablic:  and  that  it  Is  not  with- 
in the  option  of  the  appellant  so  to  deter- 
mine. There  the  reasonableness  of  the  or- 
der only  was  involved;  and  It  was  held  un- 
der all  the  facts  and  circumstances  that  the 
QHnpany  had  offered  to  comply  with  all  that 
could  be  reasonably  exacted  of  it,  and  that 
the  vrder  of  the  Commission,  requiring  it 
to  remove  an  old  structure  and  submit  plans 
and  speciflcatlons  for  a  new.  and  rejecting 
the  tender  of  a  proposed  depots  amide  in  ev- 
ery respect,  was  unreasonable. 

As  to  the  reasonableness  of  the  order  un- 
der consideration,  we  might  say,  in  addition 
to  what  has  been  so  ably  said  by  Mr.  Justice 
WILLIAMS,  that  a  sense  of  comfort  is  re- 
ceived much  through  the  sense  of  sight;  that 
a  commtmlty  feels  a  sense  of  comfort  and 
pride  in  a  sightly  depot  closely  akin  to  that 
felt  by  one  la  a  sightly  home.  For  that  rea- 
son, the  community,  when  interested,  has  the 
right,  when,  as  her^  the  erection  of  a  depot 
is  contemplated,  to  have  that  sense  of  com- 
fort In  a  measure  gratified,  bearing  In  mind 
that  what  In  this  respect  would  be  adequate 
(or  one  man  or  one  community  would  not  be 
■0  for  another  man  or  another  community 
with  higher  tastes  and  aspirations.  That  tbe 
crant  of  power  to  the  Commission  waa  lim- 


ited to  the  bare  necessity  of  tbe  case,  and 
did  not  contemplate  that  this  comfort,  as 
well  as  mere  physical  comfort,  should  be  tak- 
en into  consideration  by  the  Cbrnmlssion  In 
discharging  its  dnty  of  seeing  that  the  com- 
pany provide  end  maintain  adequate  and 
comfortable  depots,  which  seems  to  contem- 
plate one  in  keeping  with  and  fairly  demand- 
ed for  the  accommodation  of  the  traveling 
public,  under  all  the  facts  and  drcumstances 
In  the  record,  or,  as  stated  in  the  Nowata 
Case,  supra,  which  deflnes  a  facility  to  be 
such  "as  might  be  fairly  demanded,  regard 
being  had,  among  other  things,  to  the  size  of 
the  place,  the  extent  of  the  demand  for 
transportation,  the  cost  of  fumlsbing  tbe  ad- 
ditional accommodation  asked  for,  and  to  all 
other  facts  which  would  have  a  bearing  up- 
on the  question  of  convenience  and  cost,"  we 
are  not  willing  to  concede.  Rather  are  we 
of  a  contrary  opinion,  and  that,  the  business 
of  appellant  having  become  fairly  remunera- 
tive, quoting  from  La.  &  Ark.  Ry.  Co.  v. 
State,  cited  In  the  main  opinion,  we  repeat: 
"When  such  a  point  in  the  business  of  tbe 
road  is  reached,  tbe  right  of  tbe  general 
public  comes  clearly  into  view,  and  It  is  not 
for  tbe  railroad,  but  for  the  Commission,  to 
determine  how.  In  what  way,  and  in  what 
place  this  money  is  to  be  expended  so  as  to 
best  subserve  their  interest"  under  the  grant 
of  power  vested  In  tbe  Commission  by  such 
section,  supra,  of  the  Constitution. 

Since  the  evidence  alleged  In  the  opinion 
to  have  been  omitted  from  the  record  has 
since  been  suH>lied  by  a  further  reference 
to  tbe  Commission,  and  it  has  thus  been 
further  shown  that  8  or  10  towns,  scattered 
over  an  area  of  about  80  miles,  get  freight 
at  Tahlequah ;  that  3  or  4  summer  resorts 
and  clubhouses  are  near  there  on  the  Illinois 
river,  with  an  average  membership  of  100 
each,  who  live  at  Musk<^:ee  and  towns  in 
adjoining  country,  which  brings  large  crowds 
during  the  aummer  months;  that  the  receipts 
of  the  statical,  as  ritunni  by  the  axumal  re- 
ports, are: 

Freight  forwarded  per  month  ¥1,753  54 

Fieigbt  received      **       "    6,125  25 

Pasaenger  tickets    "       "  8,18111 

Express  receipts     "      •*    869  17 

Express  forwarded  "       **    191  12 

— making  $1,060.29  express  business  per 
month,  and  that  the  railroad  received  65  per 
cent,  of  the  above  amount,  or  a  little  over 
$500  per  month  from  this  source,  and  that 
the  bill  of  lading,  spoken  of  In  the  main 
opinion,  provides  tiiat  "the  carMer  or  party 
In  possession  of  the  property  specified  in  the 
bill  of  lading  shall  not  be  responsible  for 
damages  or  delay  caused  by  the  act  of  God, 
public  enemy,  the  authority  of  the  law, 

•  •  •  nor  for  loss,  damage  or  delay  caused 
by  fire  occurring  after  forty-eight  hours, 
exclusive  of  legal  holidays,  after  notice  of 
the  arrival  of  tbe  property  at  destinatlou 

*  *  •  the  carrier's  liability  shall  be  tbat 
of  a  warehonsemap  only,"  we  are  of  opln- 
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Ion  that  the  CommlsBlon  bad  not  only  the  Jn- 
lisdletlon  to  make  the  order  complained  at 
but  that  the  same  is  BtUl  prima  fade  Just, 
reasonable,  and  correct 

HATES,  WILLIAMS,  and  KANB,  JJ.,  con- 
cur. DUNN,  J.,  concnrs  but  not  without 
grave  doubt,  which  is  resolved  In  fiiTor  of 
the  poww  sought  to  be  exercised. 


HOLMES  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahosu.  Dec. 

11,  1911.) 

(SyUabua  iv  fA«  Oourt.) 
t.  Cbiuinal  Law  ({  T76*)— Tbial— Ivanao- 

TIONS— OhARACTEB  OF  ACCUSED. 

(a)  A  geaeral  instructioa  upon  the  sabject 
of  character  is  all  that  the  court  should  give 
in  the  trial  of  a  criminal  cose,  and,  even  al- 
though a  defendant  may  Introdnce  evidence  of 
a  previous  good  character,  yet,  if  tlu  focts  and 
circumstances  In  the  case  are  such  that  sudi 
evidence  could  not  be  of  benefit  to  the  defend- 
ant, it  is  not  error  for  the  trial  court  to  re- 
fuse to  instruct  upon  this  subject. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  f|  1S38-1845 ;  Dec.  Dig.  f  776.*] 

2.  Cbiuinal  Law  (SS  517, 1169*}— Etxdencb— 
Affeai<— Confessions— Habklbss  Ebbob. 
(a)  Where  It  is  proven  that  confessions  of 
the  defendant  were  freely  and  voluntarily  made, 
they  are  competent  evidence  against  him. 

<b)  Even  uthough  the  coart  may  have  erred 
in  admitting  evidence  of  a  confession  made  by 
a  defendant,  yet  if  the  defendant  takes  the  wit- 
ness stand  in  his  own  behalf,  and  testifies  to 
the  truthfulness  of  every  material  statement 
contained  in  said  confession  so  erroneously  in- 
troduced in  evidence,  such  error  in  the  ubnis- 
sion  of  the  confession  becomes  harmless,  and 
is  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  S|  1146-1166;  Dec  Dig.  H  617, 
lie9.»J 

8.  Obihihai.  JjA-w  (I  800*)— Tbul— InnBUC- 

nOKB— HEARIHa  OF  Tebhs. 

(a)  Where  the  court  instructs  the  jury 
that,  if  they  convict  a  defendant  of  murder, 
they  should  assess  his  punishment  at  death  or 
imprisonment  in  the  penitentian  at  hard  labor 
for  life,  as  in  their  discretion  tney  may  see  fit, 
the  court  should  not  attempt  to  define  the  le- 
gal meaning  of  the  word  "discretion." 

[Ed.  Note. — For  other  coses,  see  Criminal  Law, 
Cent.  Dig.  H  1810,  1812 ;  Dec.  Dig.  |  800.*] 

4.  HouiGiDE  (S  293*)— CannNAL  Law  ({  814*) 

—Instbuctjons— Self- Defense  —  Apflica- 

BiLiTT  TO  Evidence. 

(a)  It  is  only  in  cases  of  homicide  where 
the  issue  of  self-defense  is  presented  that  it  is 
necessary  for  the  court  to  instruct  the  jury 
that  they  must  view  the  facts  and  circumstanc- 
es In  evidence  from  the  standpoint  of  the  de- 
fendant as  they  reasonably  appeared  to  him  at 
the  time  of  the  homicide. 

(b)  It  is  only  when  the  testimony  given  by 
the  defendant  presents  issues  upon  which  he 
might  he  acquitted,  or  upon  whidi  the  MFense 
might  be  reduced  to  a  lower  degree,  that  he  is 
entitled  to  have  the  jury  Instructed  upon  the 
hypothesis  that  such  testimony  is  true. 

[Ed.  Note.— For  other  casei^  see  Homicide, 
Dec.  Dig.  f  293;*  Criminal  Law,  Cent.  Dig.  i 
1Q79;  Dec  Dig.  1  814.*] 


6.  CoNspiBACT  (1  41*)— GBuanAL  Law  <|S 
68,  814*)— HouoEnx  (%  2»*>-PABnn  n>  Of<- 

FENSES— iHSTBUOTIOlf  8  —  AFPUOABIUTZ  TO 

Evidence. 

(a)  For  facts  which  did  not  anthorise  the 
eonit  to  instruct  the  jury  as  to  the  law  of  vol- 
untary withdrawal  from  a  conspiracy,  see  opin- 
ion. 

(b)  For  facts  which  did  not  raise  the  issne 
that  the  fatal  shot  had  been  fired  aft^  the 
termination  of  a  conspiracy,  see  opinion. 

(c)  When  a  conspiracy  is  entered  into  to  de 
any  unlawful  act,  all  persons  who  engage  there- 
in are  responsible  for  all  that  is  done  In  pur- 
suance of  such  conspiracy  by  any  of  uieii 
co-conspirators  antll  the  purpose  for  which 
such  conspiracy  was  entered  into  has  been  ful- 
ly accomplished. 

(d)  The  responsibility  of  co-conspirators  is 
not  confined  to  the  accomplishment  of  the  com- 
mon  purpose  for  which  the  conspiracy  was  en- 
tered into,  but  extends  to  and  tndndea  all  col- 
lateral acts  incident  to  and  growing  out  of  the 
common  design. 

(e)  Where  parties  enter  into  a  conspliacy 
for  the  purpose  of  committing  a  robbery  and 
dividing  the  proceeds  of  such  robbery  among 
themselves,  such  conspiracy  continues  and  so<£ 
parties  are  responsible  for  the  acts  of  their 
co-conspirators  incident  to  or  growing  out  of 
such  conspiracy  and  done  in  pursuance  there- 
of, until  they  have  divided  the  proceeds  of  such 
robbery. 

(f)  If  several  persons  set  oat  in  concert, 
whether  together  or  apart,  apon  a  common  de- 
sign which  is  unlawful,  each  taking  the  part 
assigned  to  him,  some  to  commit  the  act,  some 
to  watch,  and  some  to  prevent  surprise  or  to 
aid  the  escape  of  the  immediate  actors,  if  the 
crime  Is  committed,  in  the  eye*  of  tlie  law  all 
are  guilty  as  principals. 

(g)  Where  several  persons  confederate  to- 
gether to  commit  the  crime  of  robbery,  and  one 
of  them  is  armed  with  a  deadly  weapon  to  be 
used  by  them  in  such  robbery,  and  such  rob- 
bery is  in  fact  attempted  or  committed,  and  the 
party  robbed  or  attempted  to  be  robbed  resists 
and  calls  for  help,  and  the  conspirator  so 
armed  with  a  ^tol  shoots  and  kills  such  per- 
son to  silence  his  voice  and  preveot  him  from 
summonlog  assistance,  or  for  any  other  pur- 
pose incident  to  such  conspiracy,  all  of  soch 
persons  so  conspiring  and  confederating  to- 
gether for  the  purpose  of  robbery  are  alike 
guilty  of  murder. 

(h)  Where  parties  voluntarily  act  together 
in  the  commission  of  any  act  which  may  re- 
sult in  death  to  another  and  such  death  en- 
sues therefrom,  all  such  parties  so  acting  to- 
gether are  as  guilty  of  murder  as  If  they  bad 
Intended  the  death  of  such  par^. 

(i)  When  the  evidence  in  a  case  is  sudi  that 
then  is  no  reason  to  believe  that  an  intelligent 
and  honest  jury,  having  a  due  r^ard  for  their 
oaths,  the  law,  and  the  evidence,  would  arrive 
at  a  given  conclusion.  It  is  not  error  for  the 
trial  court  to  decline  to  give  the  jury  instruc- 
tions upon  the  law  applicable  to  such  issue. 

(j)  Before  it  is  necessary  for  a  trial  court 
to  instruct  the  jury  npon  an  issne  favorable 
to  a  defendant  in  any  case,  such  issue  must 
involve  a  conclusion  which  can  be  le^timatdy 
arrived  at  from  the  evidence  in  Qie  case  an 
honest  and  intelligent  jury. 


6.  HOIUCIDB    (i    142*)  —  IHUOIMXHT— laSDBS 
AND  PBOOF. 

(a)  Where  an  indictment  or  information 
charges  a  defendant  with  murder  under  the 
first  subdivision  of  the  statute  (Snyder's  Conip>. 


•For  otbsr  cases  sss  eame  topic  and  mcUos  NUMBBB  In  Dee.  Dig.  *  Am.  Dig.  Ksf  No.  Bariss  *  Rv*r  laasKse 
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Lam  1909,  |  2268),  a  cooTiction  can  b*  had, 
if  warranted  by  the  eridenee,  under  and 
▼irtne  of  the  other  snbdlTidon*  of  the  statate. 

(b)  Our  atatnte  defining  mnrder  was  intend- 
ed to  simplify  tb«  law  apon  this  Bobject,  and 
make  it  plain  and  brine  it  within  the  cwnmpn 
anderatanditiv  of  the  donnB  of  the  state,  and 
it  does  not  prescribe  a  nile  of  pleading,  bnt  it 
eetabllshee  a  guide  to  the  conduct  of  the  trial 
preecribins  the  proof  requisite  to  a  conviction. 

[Ed.  Note.— For  other  caees,  see  Homidde, 
Dec.  Dig.  I  142.*] 

7.  HouioiDK  (S  332*)— PaniBHiCBNT— Death 
Penaltt. 

(a)  Where  the  testimony  clearly  shows  an 
axEiavated  case  of  murder,  this  court  has  do 
n^t  to  interfere  with  the  verdict  of  the  jory 
apon  the  Kround  that  the  death  penalty  should 
not  have  been  inflicted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Oent.  Dig.  H  699-704 ;  Dec  Dig.  I  882.*] 

AnnatroQf,  J.,  dissenting. 

Appeal  from  District  Court,  Oklalioma 
Gonoty;  W.  B.  Taylor,  Judga. 

James  Holmes  was  convicted  of  murder, 
and  appeals.  Affirmed. 

On  the  3d  day  of  Aptll,  1911,  in  the  dis- 
trict court  of  Oklahoma  county,  the  follow- 
ing verdict  was  returned  against  appellant: 
"We,  the  Jury  drawn,  impaneled,  and  sworn 
In  the  above-entitled  cause,  do  upon  our 
oaths  And  the  defendant,  James  Holmes, 
guilty  of  murder  la  the  manner  and  form  as 
charged  In  the  information,  and  fix  his  pun- 
ishment at  death.  T.  D.  Turner,  Foreman." 
On  the  24th  day  of  April,  1011,  sentence  of 
death  was  pronounced  against  tJie  defendant 
by  the  court  in  accordance  with  said  verdict 
Appellant  appealed.  -  Affirmed. 

The  first  witnees  for  the  state  was  Kiss 
Kate  O'Maia.  She  testified:  That  on  the 
8tb  day  of  March,  1911,  she  lived  at  214 
East  Third  street  In  the  city  of  Oklahoma. 
At  about  1:80  o'clock  tbat  night  she  beard 
some  one  coming  up  Third  street  whistling. 
Tbia  person  then  b^an  to  sing.  8be  wonder- 
ed who  was  singing  so  loudly  at  that  hour 
of  the  night,  and  got  up  to  see. '  By  the  time 
she  had  got  to  the  window,  the  singer  bad 
passed.  Only  one  person  was  whistling  and 
idnglng.  Soon  after  this  she  heard  some 
iihuffling  of  feet  on  tbe  sidewalk,  miat  this 
nolae  was  made  by  more  than  one  person, 
and  was  pretty  lond.  She  next  beard  a 
muffled  scream.  Soon  after  this  she  heard 
one  shot  She  looked  out  of  the  window 
again,  and  about  one  minute  after  the  shot 
was  fired  she  saw  four  persons  In  the  street 
Two  were  going  west  on  Third  street  One 
was  in  the  center  of  the  street,  and  the  fourth 
person  ran  through  her  yard  between  the 
hydrant  and  the  porch  and  ran  to  the  alley. 
That  she  did  not  see  these  persons  until 
about  a  minute  after  the  shot  was  fired. 
Tbat  the  parties  had  their  heads  down  and 
were  mnnlng,  and  witness  was  unable  to 
recognize  them.   The  next  morning  between 

*V»r  acker 


4  and  5  o'clock  she  saw  a  man  lying  out  on 
the  sidewalk.  There  was  a  large  crowd 
there.  There  was  a  great  pool  ot  blood 
where  the  man  was  lying  that  had  run  down 
several  feet  on  the  pavement  The  shot  which 
she  heard  the  night  before  was  In  the  direc- 
tion of  the  place  where  the  man  was  lying. 

H.  E.  Harris  testified:  That  he  lived  at 
220  East  Third  street  Tbat  on  the  9th  of 
March,  1911,  about  1  o'clock  at  night,  he 
heard  some  one  singing,  but  did  not  pay  any 
attention  to  it  Ituit  soon  after  this  a 
noise  was  started  up.  That  he  first  thought 
there  were  cats  around  the  back  yard,  but 
he  pretty  soon  discovered  a  man's  voice  or 
probably  two  men's  Tofoes.  He  then  heard 
a  gun  shot  The  windows  were  all  down, 
and  he  could  not  distinguish  exactly  where 
the  mdse  was.  He  got  up,  put  m  his  clothes, 
and  walked  out  In  the  back  yard,  and  looked 
In  Us  bam  to  see  If  Us  horse  was  all  right, 
and  walked  around  in  the  alley.  He  did  not 
see  or  hear  anything  or  anybody  and  the 
llgtta  were  out  and  he  wmt  back  to  bed.  He 
got  up  about  4:80  o'clofA.  the  next  morning, 
saw  a  man  lying  dead  <m  the  sidewalk,  bis 
pants  pockets  wrong  side  out  Blood  appear- 
ed to  run  from  the  dead  man*s  bead  down  the 
street  about  30  feet 

B.  T.  Bryan  testified:  That  he  resided  at 
214  East  Third  street  In  the  city  of  Okla- 
homa. That  about  1 :30  o'clock  on  the  night 
of  the  8th  of  March  he  heard  a  shot,  and  soon 
after  the  shot  was  fired  he  heard  running. 
He  did  not  hear  the  running  until  two  or 
three  minutes  after  the  shot  was  fired.  It 
was  dark,  and  witness  could  not  see  any  one. 
He  got  up  the  next  morning,  and  found  a 
man  lying  dead  on  the  sidewalk.  The  man 
was  lying  between  214  and  216  East  Third 
street.  The  man  was  shot  in  the  left  side 
of  the  head,  right  through  the  ear, 

Charles  Bersha  t^tifled;  That  about  4 
o'clock  on  the  morning  of  the  9th  of  March, 
1911,  he  had  occasion  to  be  on  Ehst  Third 
street  In  the  200  block.  He  saw  a  man  ly- 
ing dead  on  the  sidewalk.  The  man  had  a 
wound  In  the  left  side  of  his  head.  Blood 
ran  down  from  the  wound  something  like  85 
or  40  feet  That  witness  then  phoned  to  the 
police  department 

D.  M.  E3y  testified  that  on  tiie  morning  of 
the  9th  of  March,  1911,  he  saw  a  man  lying 
tn  block  200  cm  Bast  Third  street  In  the  city 
of  Oklahoma.  He  Identified  the  dead  boOj  as 
that  of  W.  H.  Archie.  His  pants  pockets 
were  tamed  wrong  side  out  The  man  was 
shot  in  the  left  side  of  the  head.  Blood  ran 
down  on  the  pavem«it  about  30  feet 

B.  Z.  Hutchinson  testified  that  he  was 
acquainted  with  W.  H.  Archie  during  hhi 
lifetime,  said  Archie  being  In  the  employ 
of  the  witness,  and  having  been  in  such  em- 
ployment tor  2%  years.   Witness  identified 
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the  bod7  of  the  dead  man  as  that  of  W.  H. 
Aichle. 

Charley  Ooodall  testified:  That  he 
acquainted  with  W.  H.  Ardiie  In  hia  llAa- 
tlme,  and  occupied  the  same  room  with  him. 
That  the  deceased  was  in  the  habit  of  carry- 
ing some  money  on  him  all  of  the  time. 
That  on  the  evening  of  the  8th  of  March, 
1911,  he  saw  blm  take  a  roll  of  money  out 
of  his  clothes,  and  saw  him  place  a  roll  of 
money  in  his  pockets.  He  thought  the  de- 
ceased had  at  least  $50  or  $60  which  was  In 
currency.  Deceased  also  had  a  watch.  It 
was  an  open-faced  gold  case  watch.  Witness 
then  identified  a  watch  handed  him  as  the 
watch  that  bdonged  to  Archie  in  his  life* 
time. 

Adolph  Frankel  testified:  That  he  was 
engaged  in  the  merchandise  and  loan  busi- 
ness In  the  city  of  Oklahoma  at  8^  West 
California  street  That  between  10  and  1 
o'clock  that  day  Bud  Johnson,  one  of  the  par- 
ties accused  of  the  murder  of  W.  H.  Archie, 
came  Into  bis  place  of  business,  and  pawned 
a  watch  to  him  for  |6.26.  Witness  here 
identlfled  the  watch  pawned  to  him  by  the 
said  Johnson. 

G.  W.  Morgan  testified :  That  he  was  pres- 
ent in  Justice  Hawkins'  courtroom  when  the 
defendant  was  arraigned.  That  the  wit- 
ness beard  a  conversation  between  the  county 
attorney  and  the  defendant  James  Holmes 
and  the  other  persons  charged  with  the  mur- 
der  of  W.  H.  Archl&  That  they  told  the 
county  attorn^  that  they  were  at  the  Ala- 
bama Hotel,  and  th^  went  north  tiom  tbe 
Alabama  Hot^  itp  to  Second  street,  and  Ui^ 
saw  a  white  man  going  east.  They  ran  up 
to  this  white  man,  and  one  of  them  ran 
around  and  atotk  a  gtm  in  hla  face,  and  told 
blm  to  throw  np,  and  be  bad  bis  hands  in 
his  pockets,  and  he  backed  up  against  a 
post,  and  at  that  moment  they  grabbed  him 
and  threw  him  down,  and,  as  he  fell — it 
seems  he  had  hia  money  In  a  little  tobacco 
sack  and  it  fell  out  on  the  ground— they 
picked  it  np,  and  there  was  a  shot  fired,  and 
they  all  ran.  That  the  defoidants  were  all 
talking.  That  first  one  would  start  to  tell 
how  It  was  done  and  another  would  correct 
him.  That  the  defendant  Elijah  Turner 
said  he  was  not  present  when  the  shot  was 
fired,  but  had  run  a  little  piece  away,  and 
the  defendant  James  Holmes  turned  to  Turn- 
er, and  said:  "Why,  yon  wrae  there  with 
the  rest  of  ns." 

L.  K.  Reynolds  testified:  That  he  was 
present  in  Justice  Hawkins*  court  when  the 
preliminary  Information  was  read  to  the  de- 
fendant James  Holmes  when  he  was  charged 
with  the  murder  of  W.  H.  Archie.  That  the 
defendant,  Holmes,  pleaded  guUty  to  said 
charge  at  said  preliminary  trial.  That  all 
of  the  other  defendants  were  present  when 
the  defoidant  Holmes  pleaded  guilty  to  said 
cha^   That  the  witness  heard  aU  of  the 


defendants  talking  about  this  trouble.  That 
all  of  the  defendants  took  part  In  the  con- 
versation. That  defendant  Holmes  stated 
they  got  between  $80  and  $85  oS  of  deceased 
Archie,  which  was  divided  up  between  Posey 
and  Prather.  That  the  other  defendants 
got  $5  apiece,  and  that  Bud  Johnson  got  the 
watch. 

Dr.  John  W.  RUey  testified  as  to  the  na- 
ture of  the  wounds  on  the  person  of  the  de- 
ceased, and  that  they  were  the  cause  of  his 
death. 

W.  P.  Hawkins  testified:  That  he  was  a 
Justice  of  the  peace  in  the  city  of  Oklahoma. 
That  he  heard  the  preliminary  examination 
of  the  defendant  charged  with  the  murder 
of  Archie  on  the  15th  day  of  March.  1911. 
That,  when  the  Information  charging  the  de- 
fendant with  the  murder  of  W.  H.  Archie 
was  read  to  the  defendant  Holmes,  he 
mtered  a  plea  of  guilty  to  said  charge. 
That, -after  the  defendants  had  all  pleaded 
guilty,  the  witness  heard  a  statement  made 
by  the  defendants  with  reference  to  the  mur- 
der of  Archie.  They  all  stated  they  were 
there,  and  gave  a  description  of  what  occur- 
red. They  said  that,  when  "they  got  to  the 
corner  of  Second  and  Walnut,  they  seen  this 
man  walking  ahead  of  them  on  the  east  side 
of  Walnut  street  betwera  Second  and  Third 
street  As  th^  got  down  atwut  the  middle 
of  the  block  somewhere,  tbey  caught  np  with 
him,  and  Prather  st^  in  fnmt  of  him  and 
threw  the  gun  in  hli  ftice,  and  told  him  to 
hold  up  his  hands.  The  rest  of  them  grab- 
bed him.  He  resisted  and  hollered,  and  they 
got  him  down  and  taken  his  money  away 
from  him  and  his  watch,  and,  after  they  had 
done  that,  while  they  were  still  holding  blm, 
Prather  shot  him.  Q.  Do  you  remember  any- 
thing particular  that  Elijah  Tomer  said  In 
the  presence  of  James  Holmes  with  refer- 
ence to  this  charge?  A.  Why,  Elijah  Tnmer 
made  a  statement  of  bis  own  that,  when  the 
man  hollered,  be  ran,  and  he  got  np  at  the 
comer  or  Just  around  the  comer  when  be 
heard  a  shot  fired.  Q.  State  whether  or  not 
there  was  any  response  to  that  statement  by 
either  one  of  the  defendants,  and,  If  so,  by 
whom?  A.  Well,  the  one  with  a  wart  or 
mole  on  his  lip  told  him — he  says,  'You  was 
right  there  and  holding  blm  or  helping  to  hold 
him.'  That  was  at  the  time  the  shot  was 
fired.  Q.  I  wish  you  would  look  at  this 
young  man,  and  state  to  the  jury  whether 
or  not  that  is  the  man  that  made  that  state- 
ment? A.  That  is  the  man  that  made  the 
statement  Yes,  sir."  Witness  Identlfled  de- 
fendant Holmes  as  the  person  who  made  tbls 
statement. 

Peter  Blewer  testified :  That  he  was  con- 
nected with  the  police  force  in  the  city  of 
Oklahoma,  and  was  assistant  in  the  bureau 
of  identification.  He  testified  that  the  appel- 
lant voluntarily  made  the  following  statement 
to  him;  "He  told  me  that  he  had  started 


Digitized  by 


OkL) 


HOIiliES 


T.  STATE 


433 


from  tlw  Alabama  Hotel  with  Charlie  Poaey. 
John  Henry  Prather,  alias  Blue,  and  Cy 
Booker.  This  was  aboat  8  p.  m.  on  the  night 
of  Mardli  8, 191L  They  went  north  of  Stiles 
to  Elffhth  street,  and  tamed  east  to  Geary. 
At  Eighth  and  Geary  they  run  on  a  young 
white  man.  Blue  stuck  the  gun  under  him, 
and  he  and  Cy  Booker  went '  through  his 
pockets,  got  about  $2.15.  They  then  came 
back  to  the  Alabama  Hotel,  and  got  Bud 
Johnson.  This  was  about  midnight.  They 
went  up  Walnut  street  to  Second.  Then  in 
the  middle  of  the  block  behveen  Second  and 
Third  on  Walnut  they  saw  a  white  man  going 
north,  and  Blue  said,  'Let's  get  him,'  and  the 
white  man  turned  on  the  south  side  of  East 
Third  street,  and  about  the  center  of  the 
block,  and  Prather  went  up  in  front  of  blm, 
and  stuck  the  gun  on  him,  and  told  him  to 
bold  up  his  hands,  and  the  man  didn't  do  it, 
and  kinder  backed  away.  Q.  He,  who  do  you 
mean?  A.  James  Holmes  and  Cy  Booker  and 
Bud  Johnson  and  Posey  grabbed  him,  and 
threw  blm  down,  and  Posey  searched  him, 
and  that  Blue  stood  off  and  h^d  the  gun  on 
him;  that  Posey  searched  him  and  taken 
his  nuHiey.  He  said  after  he  taken  that 
money,  he  said.  Blue  put  up  the  gun  to  ttae 
man's  head  and  fired.  He  said.  'We'll  all 
run.'  He  said,  *I  ran  with  the  rest  of  the  boys.' 
They  went  back  to  the  Hole  on  Second  street. 
The  Hole  was  closed,  and  they  all  veat  to  the 
Alabama  Hotel  where  they  divided  the  mon- 
vy.  He  said  he  bad  gotten  $5.  Then  Holmes 
wait  upstairs  and  went  to  bed.  He  said  be 
saw  Posey  the  next  day,  that  Posey  had  said 
he  had  the  gna;  that  Blue  had  given  him 
beck  bis  gun,  and  that  Bud  Johnson  got  the 
watch."  The  witness  further  testified  that 
later  In  the  day  the  defendant  repeated  this 
statement  to  him  as  above  set  forth;  that 
the  witness  kept  a  memorandum  of  the  state- 
moit  made  by  the  defendant 

Harry  Stege  testified  that  be  belonged  to 
the  police  department  of  the  city  of  Okla- 
homa ;  that  be  was  working  in  the  secret 
service  department  He  stated  that  he  heard 
the  defendant  Holmes  make  the  following 
statement :  "He  said  they  went  up  to  ESlghth 
and  Oeary,  and  held  up  a  white  man,  Posey 
and  Blue,  Cy  Booker,  and  himstif.  They  got 
^15.  He  said  that  was  a  young  white  man, 
light  complected,  well  dressed.  The  man 
made  no  resistance.  Tbey  went  down  to  the 
Alabama  Hotel  and  tbey  got  Bud.  They 
went  ap  Walnut  sbeet  I  think  Third  or 
Second  street  They  seen  a  white  man  tnm 
going  cn  the  south  side  of  Third  street,  and 
Bine  said  I  am  going  to  throw  the  gun  on 
him.  Bine  went  np  In  fnmt  of  bim,  put  the 
sua  on  him,  and  told  blm  to  hold  up.  The 
man  r^sed  to  do  so.  He  resisted,  and  tb^ 
all  grabbed  hold  of  him  and  threw  him  down, 
and  Posey  searched  him.  and.  when  Posey 
said  be  bad  got  the  money,  they  all  let  loose 
of  him,  and  started  to  run,  but  In  the  mean- 
time Blue  was  standing  off  a  little  ways 
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with  the  gun,  and,  after  Pos^  got  Qie  money, 
some  of  the  boys  sterted  to  run.  He  said 
he,  Holmes,  was  stendlng  right  alongside 
of  the  man,  when  Blue  went  up  to  the  man, 
pushed  the  gun  Into  the  man's  bead,  and 
fired.  He  run  away  with  Blue  then,  and  he 
asked  Blue  why  he  wanted  to  kill  the  mau 
after  they  had  got  his  money,  and  the  man 
was  making  no  resistance.  Blue  said  he  Just 
wanted  to  kill  a  white  man  anyhow.  He  said 
they  went  down  Walnut  street  to  tbe  Ala- 
bama Hotel,  to  the  Hole,  that  Is  where  they 
went  first,  but  It  was  closed,  and  they  weut 
back  over  to  the  Alabama  Hotel.  Blue  had 
some  money  given  to  him  by  Oiarlie  Posey, 
and  then  he  gave  him  fS,  and  they  disband- 
ed." 

Shirley  I>yer  testified  that  he  was  chief 
of  the  secret  service  department  of  the  police 
force  of  Oklahoma  City.  He  stated  that  he 
had  a  conversation  with  the  defendant 
Holmes  with  reference  to  the  killing  of  the 
deceased,  Archie,  and  that  In  that  conversa- 
tion Holmes  stated  to  the  witness  that  about 
8  o'clock  on  tbe  evening  of  March  8th  him- 
self, Cy  Booker,  Prather,  or  Blue,  and  Charlie 
Poaey  went  north  to  Eighth  street  There 
they  turned  and  went  east  to  somewhere 
near  Eighth  and  Geary.  "If  I  remember  right, 
met  a  white  man,  a  yonug  fellow  dressed  In 
a  light  suit  of  clothes."  That  Blue  shoved 
the  gun  Id  his  face,  and  told  him  to  throw 
op  his  bands.  That  be  did,  did  not  resist, 
and  that  he  searched  him  ("meaning  tbe  de- 
fendant If  I  am  not  mistaken")  and  got  $2.15. 
"They  then  went  back  to  the  Alabama  Hotel, 
divided  the  proceeds  I  believe,  and  later 
tbey  got  hold  of  Bud  Johnson,  who  was  there 
at  that  time  and  went  out  again,  went  over 
to  the  Hole  in  the  Wall.  From  there  they 
went  west  on  Second  street,  and  they  saw 
a  white  man  turn  east  on  Third  on  tiie  south 
side,  and  Blue  pulls  out  his  gun  (meaning 
John  Henry  Prather),  and  said,  'Boys  lets 
get  him.'  Blue  went  around  In  front  of  him, 
shoved  tbe  gun  In  bis  face,  and  the  man  re- 
fused to  give  up,  and  we  all  grabbed  blm  and 
threw  him  down.  That  Posey  went  through 
the  white  man  and  got  his  money. .  That, 
when  Posey  said  'I  have  got  It'  that  we  all 
run.  He  said  he  was  standing  near  tbe  white 
man  who  bad  raised  on  bis  elbow  getting  up 
when  John  Henry  Prather,  alias  Blue,  shot 
him.  Hollering  for  help,  tbe  white  man  was, 
and'he  saw  him  fall  back  and  kick  a  little. 
That  he  asked  Blue  what  he  shot  hhn  for 
after  he  had  stopped  struggling,  and  be  said 
he  wanted  to  kill  a  man  anyhow.  Tbey 
went  back  to  tbe  Hole  In  the  Wall,  and  It 
was  dosed,  and  from  there  they  went  to  the 
Alabama  Hotel,  and  that  Blue,  I  believe  It 
was,  gave  hlra  $5  which  he  said  lie  had  gotteu 
from  Posey,  and  that  he  then  wmt  to  bed. 
Said  he  thought  Blue  gave  Posey  back  his 
gun.  The  next  day  he  met  Posey,  and  Posey 
told  him  that  he  was  going  to  Memphis,  and 
that  Bine  bad  given  him  his  gon.   As  near 
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aB  I  can  remember,  that  Is  about  bis  confes- 
sion." 

The  state  then  Introdnced  the  written  con- 
fession of  the  defendant  Holmes,  wblch  Is 
as  follows:  "I  started  from  the  Alabama 
Hotel  In  company  with  Charles  Posey,  Cy 
Booker,  and  John  Henry  Prather,  alias  Blue, 
at  about  8  p.  m,  on  the  evening  of  March  8, 
1911.  We  walked  north,  and,  when  we  got  to 
Ebst  Eight  street,  we  went  east  Abont  the 
comer  of  Eight  and  Geary  we  met  a  white 
man.  Blue  had  borrowed  Charles  Posey's 
pistol,  a  shiny  barreled  44-caliber  gun,  and 
he  pushed  It  in  the  man's  face,  and  ordered 
him  to  throw  up  his  hand.  Tbe  man  made 
no  resistance,  and  I  and  Cy  Booker  went 
tbrongli  his  pockets  and  got  $2.15.  He  was 
a  young  man  well  dressed,  light  complected. 
We  went  down  Geary  to  the  Alabama  Hotel, 
and  got  hold  of  Bud  Johnson,  and  told  him 
to  come  with  ns  and  get  a  little  easy  money. 
We  then  went  op  to  Walnut  street  and  saw 
a  man,  a  white  man,  going  north  between 
Second  and  Third  streets.  He  turned  down 
Third  street  on  the  south  side  of  the  street 
Blue  piilled  ont  his  pistol,  and  said  to  ns 
boys,  'Let*B  go  and  get  him.'  Blue  went  up 
to  hbn,  and  sboved  the  gun  to  his  head, 
and  told  bbn  to  throv  up  his  hands.  The 
man  refused  to  do  ao,  and  all  of  us  boys 
grabbed  him,  and  threw  him  down  while 
Blue  steroed  a  little  ways  off  with  the  pistol. 
Charles  Poaej  wait  tbroagh  his  pockets  and 
got  considerable  money.  I  don't  Quito  know 
how  much.  When  Posey  said  he  had  the  mon- 
ey, we  all  started  to  run.  I  was  stahdlng  right 
dose  to  the  white  man,  who  was  on  his 
elbows  on  tbe  gronnd  Jnat  getting  up.  He 
was  shouting  for  help,  and  Bine,  who  bad 
tbe  pistol,  pointed  it  at  his  head,  and  fired. 
I  saw  the  man  fall  back  and  kick  abont  a 
little.  Then  I  ran  with  the  rest  of  the  boys. 
I  asked  Blue  why  he  had  shot  the  man  after 
he  bad  stopped  struggling,  and  be  said,  'I 
Jnat  minted  to  kill  a  man,  anyhow.*  We 
went  back  to  the  Hole  on  Bast  Second  street 
but  It  was  cloBed,  and  ao  we  went  to  the 
Alabama  Hotel.  Blue  had  the  mouey  which 
Charles  Posey  had  turned  over  to  him,  and 
he  gave  me  $6.  I  then  went  upstairs  and 
went  to  bed.  I  think  that  Blue  gave  Charlee 
Posey  back  his  gun  at  tbe  Alabama  Hotel 
that  night  Bine  had  carried  it  all  day.  I 
saw  Charles  Posey  on  March  11th.  He  said 
that  he  was  going  to  Memphis.  He  showed 
me  his  gun,  and  said  that  Blue  had  returned 
It  to  him.  Blue  shot  the  white  man  about 
1  a.  m.  in  the  morning  of  March  9th.  State 
of  Oklahoma.  Oklahoma  County.  I,  James 
Holmes,  being  first  duly  sworn  according  to 
law,  depose,  and  state  that  I  have  read  the 
above  and  foregoing  statement  and  that  the 
matters  and  things  therein  set  forth  are  true. 
[Signed]  James  Holmes.  Snbscrlbed  and 
sworn  to  before  me  this  12th  day  of  March, 
A.  D.  1911.  W.  E.  Gorby,  Notary  PubUc. 
[Seal.]  My  commission  exptrea  Jan.  6, 1913." 
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Tbe  state  then  rested. 

The  defendant  placed  several  witnesses 
upon  the  stand  who  testified  that  they  had 
known  him  for  a  number  of  years,  and  that 
he  had  the  general  reputation  of  being  a 
quiet,  peaceable,  and  law-abiding  man.  Tbe 
defendant  testified  in  his  own  b^alf  as  fol- 
lows: "Well,  on  March  8th,  me  and  some 
more  boys  sterted  north  from  tbe  Alabama 
Hotel  early  about  8  o'clock  In  the  evening. 
We  went  north  on  Stiles.  We  got  up  about 
Seventh  or  Eighth  street  We  turned  east 
or  west  towards  Geary.  After  we  went  mid- 
dle ways  of  the  block,  we  met  a  white  man. 
and,  when  we  met  him,  Prather,  as  we  stert- 
ed passed  by  him,  pulled  out  a  revolver, 
stuck  it  in  his  face,  and  told  blm  to  throw 
up  his  hands.  He  made  no  resistance,  and 
me  and  another  boy  went  through  his  pockets 
and  got  (2.15.  Then  we  went  back  down 
Geary  to  the  Alabama  Hotel.  We  got  there, 
and  Bud  Johnson  was  with  us.  Then  we  set 
around  there  a  while,  played  some  music 
around  there,  bought  some  whisky.  Then  we 
went  back  over  to  the  place  they  call  the 
Hole,  a  pool  hall  over  on  Second  street  went 
back  over  there  and  it  was  closed.  We  stey- 
ed  there  a  while.  Then  we  went  up  Second 
street  to  Walnut  We  got  near  to  Walnut 
and  we  seen  a  man  going  north  on  Walnut. 
Then  Prather  said,  'Come  on,  le^s  get  him.' 
We  sterted  north  behind  the  man  and  orer- 
teken  him  Just  around  the  corner  on  Third 
from  Walnut  and  Third  and  between  Stiles 
and  Central — ^no;  Central  and  Walnut 
Prather  walks  around  in  front  of  the  man, 
and  throws  the  gun  on  him,  told  him  to 
throw  up  his  hands.  He  kinder  backed  oft 
from  him,  and  Posey  and  some  more  of  tbe 
boys  grabbed  hold  of  him  and  threw  him 
down.  Prather  stood  off  a  little  ways  with 
the  pistol  in  his  hand,  and  tbe  man  began 
to  yell.  Posey  said,  'Come  on,  let's  let  him 
alone.'  Then  we  all  broke  and  run.  Prath- 
er, when  I  left  him,  Prather  was  still  stand- 
ing there  over  the  man  with  the  revolver, 
and  then,  as  I  sterted,  I  told  Prather  to  come 
ou  away,  let  tbe  man  alone.  He  might  let 
the  gun  go  ofE  acddentelly.  Prather  was 
still  standing  there  as  I  sterted  on  away. 
As  I  turned  my  back  to  him,  I  beard  the  gun 
fire,  and  I  looked  around,  and  I  seen  the  man 
kinder  fall  back  and  kick  back  a  little.  I 
broke  in  a  run  and  caught  up  with  the  other 
boys.  Posey  and  Turner  was  Just  a  little 
ahead  of  me,  and  we  all  run  down  Walnut 
Prather  caught  up  with  us.  After  we  turn- 
ed east  on  Second,  I  asked  him  did  be  shoot 
the  man.  He  said,  'Tea.*  I  asked  blm  why 
did  he  want  to  shoot  the  man.  'Well,'  be 
says,  'just  because  I  wanted  to  kill  a  man 
anyhow.'  We  never  said  any  more  then. 
We  went  on  down.  After  we  crossed  Central, 
Prathor  and  Turner  and  Poeey  were  lu 
front  and  Bud  Johnson  and  I  were  behind, 
walking  along  telklng.  They  went  on  down 
to  the  Alabama  Hotel,  and  me  and  Johoson 
went  on  down  there,  and  they  met  u>  at  tbe 
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edge  of  the  porcb,  and  handed  Bnd  Johnson 
a  $10  bill  to  split  with  me,  and  says,  'Here 
Is  $5  apiece.*  Blue  had  already  given  Turn- 
er $5  and  gave  Bud  $10  to  split  with  me." 

Edward  A.  Wagener,  for  appellant  Smith 
G.  Bfatson,  Asst.  Atty.  Gen.,  and  B.  O.  Mc- 
Adams,  for  the  State. 

rURMAN,  P.  J.  (after  statlnc  the  facts 
as  above).  [1]  First  Counsel  requested  the 
court  to  Instruct  the  jury  as  to  the  objects 
and  purposes  for  whldi  they  might  consl4er 
the  question  of  character  evidence  introduc- 
ed by  appellant,  which  was  rtfused  by  the 
court  The  refusal  of  the  court  to  sLva  this 
instmctlon  was  not  error.  A  generftl  Instruc}- 
tlon  upon  the  subject  of  character  was  given 
by  the  court  This  vras  all  that  should  have 
been  given  on  that  question.  WhQe  it  Is 
true  that  several  witnesses  testified  that 
previous  to  the  commission  of  this  ott&iBe 
the  appelant  had  the  reputation  of  being  a 
quiet,  peaceful,  and  law-abiding  citizen,  yet 
according  to  his  own  testimony,  he  was  a 
highwayman  and  a  thief.  This  entirely  de- 
stroyed the  effect  of  the  testimony  which  he 
had  introduced  upon  the  subject  of  charac- 
ter, and,  in  view  of  his  own  admissions,  the 
jury  could  not  possibly  have  reached  any 
conclusion  favorable  to  him  on  this  Issue. 
If  appellant  had  denied  participation  in  the 
commission  of  this  offense,  his  prevloas  good 
character  might  have  been  of  some  value  to 
him.  But  his  own  testimony  took  the  ques- 
tion of  character  out  of  the  case,  and  it 
would  not  have  been  error  If  the  court  had 
refused  to  give  any  Instruction  at  all  upon 
this  subject  See  Morris  v.  Territory,  1  OkL 
Cr.  619,  99  Pac.  760,  101  Pac  111. 

[2]  Second.  Appellant  complains  of  the  in- 
troduction In  evidence  of  his  written  con- 
fession upon  the  ground  that  it  was  obtained 
from  him  by  duress  and  fear.  There  was  no 
testimony  showing  duress  except  that  of  ap- 
pellant himself.  His  statements  upon  this 
subject  were  contradicted  by  a  number  of 
reputable  witnesses.  It  was  proven  that 
this  confession  was  made  freely  and  volun- 
tarily, and  that  appellant  had  made  similar 
statements  freely  and  voluntarily  to  a  great 
number  of  persons,  which  statemeuts  were 
far  more  damaging  to  appellant  than  his 
written  confession.  Tlw  trial  court  did  not 
err  In  admitting  the  written  confession. 
But,  even  If  there  was  error  in  this  respect 
la  could  not  have  prejudiced  appellant  be- 
cause, when  he  went  upon  the  stand  as  a 
witness  In  his  own  behalf,  he  confirmed  ev- 
ery material  statement  contained  in  the  writ- 
ten confession. 

[S]  Third.  The  trial  court  Instructed  the 
jury  that  If  they  found  the  defendant  guilty 
of  murder  beyond  a  reasonable  doubt  they 
should  assess  bis  punishment  either  at  death 
or  at  Imprisonment  In  the  penitentiary  at 
hard  labor  for  life,  as  In  tbelr  discretion 
tt>^  might  see  fit  Counsel  for  ai^Uant 
insists  tbftt  the  court  should  have  glvea  the 


jury  a  definition  of  the  meaning  of  the  word 
"discretion."  With  this  contention  we  can- 
not agree.  "Dlseretlon"  Is  a  common  EDgllsb 
word  In  use  in  everyday  life,  and  its  meaning 
is  well  nnderstood  by  all  persons  of  ordinary 
Intelligence.  It  has  no  special  legal  signifi- 
cance. We  must  presume  that  the  jury  were 
at  least  men  of  ordinary  Intelligence  and 
were  capable  of  understanding  the  English 
language.  We  feel  quite  sure  that  the  jury 
understood  the  meaning  of  the  word  "discre- 
tion" fully  as  well  as  the  court  or  the  at- 
torneys in  the  case  could  possibly  have  ex- 
plained it  to  them. 

[4]  Fourth.  Counsel  contend  that  the  jury 
should  have  been  Instructed  to  view  the  facts 
and  circumstances  of  this  case  from  the 
standpoint  of  appellant  as  they  reasonably 
appeared  to  him  at  the  time  of  the  homicide, 
and  dte  in  support  of  this  position  the  case 
of  Price  V.  Territory,  1  Okl.  Cr.  508,  99  Pac. 
167,  and  further  contmd  that  it  was  the 
right  of  appellant  to  have  an  instruction 
given  the  jury  based  upon  the  hypothesis 
that  his  testimony  was  true,  and  dte  in  sup- 
port of  this  position  the  case  of  State  v. 
ParUow,  90  Mo.  608,  4  S.  W.  14.  69  Am.  Rep. 
81.  It  cannot  be  questioned  but  that  the 
two  cases  above  cited  state  correct  principles 
of  law,  which  under  proper  conditions  should 
be  given  In  homicide  cases  in  which  the  right 
of  self-defense  is  presented,  and  where  the 
testimony  of  the  defendant  presents  a  legal 
defense  to  such  homidde.  But  these  prln- 
dples  have  no  application  at  all  to  the  case 
at  bar.  According  to  appellant's  own  tes- 
timony, he  was  the  voluntary  aggressor  In 
a  case  of  highway  robbery,  In  the  perpetra- 
tion of  which  the  homicide  occurred,  and  no 
word  of  testimony  offered  In  his  defense 
presents  the  least  excuse  or  justification  for 
the  crime  In  which  he  confessedly  partidpat- 
ed.  Therefore,  while  the  prlndples  of  law 
which  are  cited  by  counsel  are  correct,  they 
are  not  applicable  to  the  facts  contained  In 
this  record. 

Fifth.  Appellant  contends  that  the  court 
should  have  Instructed  the  jury  that  If  the 
conspiracy  In  which  appellant  had  engaged 
had  terminated  before  the  homidde  was  com- 
mitted, or  if  appellant  bad  voluntarily  with- 
drawn from  the  conspiracy  before  the  filial 
shot  was  fired,  la  either  event  appellant 
would  be  entitled  to  an  acquittal.  Both  of 
these  contenttons  state  correct  abstract  prop- 
ositions of  law.  The  question  is,  Are  they  ap- 
plicable to  the  evidence  Introduced  upon  the 
trial  of  this  case?  We  do  not  think  that  the 
testimony  In  the  record  would  have  author- 
ized the  court  to  submit  either  of  these  Is- 
sues to  the  jury.  When  a  conspiracy  Is  en- 
tered into  to  do  an  unlawful  act  all  persons 
who  oigage  therein  are  responsible  for  all 
that  is  done  In  pursuance  thereof  by  any  of 
thdr  co-conspirators  until  the  object  for 
which  the  conspiracy  was  entered  into  Is 
fully  accomplished.  This  responsibJJlty  is 
not  confined  to  tb«  accomVUshmoit  ot  the 
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common  dealgn  for  which  the  omaplraf^  was 
entered  Into,  but  it  extends  to  and  includes 
collaterfil  acts  incident  to  and  growing  out 
of  the  common  design.  According  to  appel- 
lant's own  testimony,  the  purpose  of  this 
conspiracy  was  not  accomplished  until  after 
the  return  of  the  parties  to  tiie  Alabama  Ho- 
tel where  the  money  obtained  by  the  rob- 
bery and  murder  waft  dlrlded  among  them. 
Neither  does  the  record  raise  the  Issne  that 
appellant  withdrew  from  the  conspiracy  be- 
fore the  fatal  shot  was  flred,  because,  accord- 
ing to  his*  own  statement,  he  accompanied 
bis  co-considrators  to  the  Alabama  Hotel, 
and  there,  in  pursuance  of  such  conspiracy, 
participated  with  them  in  the  division  of  the 
money  stolen.  With  full  knowledge  on  his 
part  that  Prather  had  shot  the  deceased  and 
having  seen  tiie  deceased  fall  back  and  kick 
his  feet,  and  knowing  that  aftw  the  deceas- 
ed was  shot  he  had  ceased  to  call  for  help 
and  was  therefore  probably  dead,  appellant 
continued  to  act  with  his  co-considrators  and 
shared  with  Uiem  in  the  dlTislon  of  the 
firults  of  their  joint  crimb  He  therefore 
cannot  be  heard  to  say  that  he  had  with- 
drawn from  the  conspiracy  before  the  ffttal 
shot  was  flred.  It  la  true  that  ai^llant 
testify  at  the  trial  that  he  had  started  to 
leave  the  idace  of  the  homicide  before  the 
£atal  shot  was  flred,  and  that,  before  doing 
80,  he  had  told  Prather  to  come  away  and 
let  the  man  alone ;  that  the  gan  might  go  olf 
accidentally.  This  might  Indicate  a  with- 
drawal upon  the  part  of  appellant  from  a 
conspiracy  to  kill  Archie,  but  it  does  not  in- 
dicate a  withdrawal  <»t  Us  part  from  the 
conspiracy  to  rob,  which  alone  could  absolve 
him  from  responsibility  for  the  act  of  Prath- 
er in  killing  the  deceased  In  executing  the 
conspiracy  to  rob.  This  testimony  on  the 
part  of  appellant  was  clearly  an  after- 
thought, and,  even  if  standing  by  Itself  It 
did  tend  to  constitute  a  defense,  Its  falsity 
was  so  conduslvely  and  overwhelmingly 
provm  by  the  other  testimony  In  the  case 
that  It  would  not  have  been  necessary  for 
the  court  to  Instruct  upon  this  Issue. 

Miss  Kate  O'Mara  was  the  first  witness 
for  the  state.  She  testified  that  she  heard 
a  man  passing  her  bouse  whistling  and  sing- 
ing; that  she  went  to  the  window,  but  he 
had  passed  out  of  her  sight;  that  she  soon 
heard  shuffling  of  feet,  and  heard  a  muf- 
fled scream,  and  afterwards ,  heard  a  shot ; 
that  she  looked  out  of  the  window  again, 
and  In  about  a  minute  after  the  shot  was 
fired  she  saw  four  persons  In  the  street,  and 
they  were  running  from  the  place  the  sound 
of  the  shot  came  from,  and  where  the  de- 
ceased was  found  dead.  It  was  proven  that 
the  deceased  was  found  Immediately  east 
of  the  house  of  this  vrltness.  Therefore,  If 
appellant  had  started  to  leave  the  place 
where  the  shot  was  flred  as  be  testified,  be- 
fore the  shot  was  fired,  the  witness  would 
have  seen  him  as  soon  as  she  looked  out  of 
the  window,  and  could  not  hava  seen  him 


one  minute  aft«  the  ahot  was  flred.  This 
witness  was  dear  that  she  did  not  see  the 
parties  running  from  the  place  until  one  min- 
ute after  the  shot  was  flred. 

B.  T.  Bryan  testified:  That  he  resided  at 
214  East  Third  street  That  he  heard  the 
shot  flred  at  liSO  o'dodE.  Oliat  he  heard 
some  parties  running  two  or  three  minutes 
after  the  Aot  was  flred.  That  the  deceased 
was  Jyiag  when  found  next  monitng  between 
214  Uid  216  East  Third  street  It  simply 
cannot  he  true  that  appellant  and  those  act- 
ing with  him,  except  Prather,  ran  away  from 
where  the  deceased  was  before  the  shot  was 
flred.  These  disinterested  witnesses  testified 
that  the .  running  away  did  not  take  place 
until  from  one  to  three  minutes  after  the 
shot  was  flred. 

O.  W.  Morgan  testifled  that  in  Justl(» 
Hawkins*  courtroom  he  heard  a  conversation 
between  the  county  attorney  and  all  of  the 
defendants  as  to  bow  the  homicide  occurred, 
and  he  heard  Elijah  Turner,  one  of  the 
fendants,  say  that  he  waa  not  present  when 
the  shot  was  flred,  but  ran  a  little  piece 
away,  and  that  appellant  James  Holmes 
turned  to  Turner,  and  said,  "Ton  were  thoe 
with  the  rest  of  ns." 

W.  P.  Hawkins  tesUfled:  That  he  vraa 
Justice  of  the  peace  in  the  city  of  Oklahoma. 
That  he  heard  a  conversation  between  the 
county  attorney  and  all  of  the  defendants 
In  his  courtroom.  That  the  defendants  were 
telling  how  Archie  was  killed,  and  that  la 
said  conversation  Elijah  Turner,  one  of  the 
defendants,  stated  that  he  had  Just  run 
around  the  comer  when  he  heard  the  shot 
fired.  That  in  response  to  this  statement  on 
the  part  of  Turner  appellant  Holmes  said. 
"You  were  right  there  holding  him,  or  help- 
ing to  hold  him,  when  the  shot  was  flred." 
So,  even  If  appellant's  testimony  that  be 
started  to  leave  the  place  of  the  homicide 
before  the  fatal  shot  was  fired,  standing  by 
itself,  might  tend  to  raise  an  Issue  favorable 
to  him,  yet  the  other  evidence  In  the  record 
conclusively  shows  that  this  Is  not  the  truth, 
and  that  appellant  did  not  leave  or  attempt 
to  leave  the  scene  of  the  homicide  until  after 
the  shot  was  fired.  If  human  testimony  is 
worth  anything,  and  can  be  relied  upon  to 
establish  any  fact,  no  sane  man  can  doubt 
but  that  appellant  was  a  continuous  partici- 
pant in  tlie  crime  committed  to  its  final  con- 
summation. If  Archie  had  submitted  to  being 
robbed  without  resistance  and  even  after  he 
lost  bis  money,  If  he  had  not  continued  to 
call  for  help,  It  ia  probable  that  he  would 
not  have  been  murdered.  The  first  man  rob- 
bed that  night  made  no  resistance,  and  did 
not  attempt  to  call  for  help,  and  he  was  per- 
mitted to  go  bis  way  after  the  robbery  was 
over.  It  is  therefore  safe  to  say  that  Archie 
would  not  have  been  killed  If  he  had  not  per- 
sistently attempted  to  give  the  alarm.  The 
only  reasonable  Inference  from  all  of  Ihe 
evidence  Is  that  the  defendants  did  not  dare 
to  leave  Archie  alon^  because,  even,  it  they 
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should  be  able  to  get  away  with  his  money, 
bis  calling  for  help  might  bring  uslstance, 
and,  as  long  aa  he  was  alive,  he  might  be 
able  to  show  the  direction  In  which  the  de- 
fendants had  gone  and  secnre  their  arrest, 
and  thereby  defeat  the  object  of  their  rob- 
bery. It  la  therefore  shown  beyond  all  rea- 
sonable donbt  that  they  fotmd  It  neceuary 
to  mnrder  Archie  before  they  attempted  to 
leave  him.  and  that  Prather  did  this  In  the 
presence  of  the  other  defendants.  So  from 
every  standpoint  the  coort  did  not  err  in  re- 
fusing to  Instrnct  the  Jury  upon  the  law  of 
withdrawing  from  the  conspiracy,  or  as  to 
a  homicide  committed  after  the  conspiracy 
was  complete.  Before  it  is  error  for  the 
court  to  refuse  to  inatmct  upon  any  iasue, 
there  must  be  snfflcient  evidence  In  the  rec- 
ord to  malne  such  issue  not  only  possible,  but 
also  a  Intimate,  deduction  from  snob  testi- 
mony, and  one  at  which  an  Intelligent  and 
honest  Jury  could  reasonably  arrive.  When 
there  is  no  reason  to  believe  that  an  intel- 
ligent and  honest  Jury,  having  a  dne  regard 
for  their  oaths,  the  evidence,  and  the  law, 
would  Intimately  reach  a  conclusion  favor- 
able to  a  defendant  upon  an  issue.  It  Is  a 
waste  of  time  for  the  court  to  Instruct  upon 
such  supposed  Issue.  The  only  effect  of  such 
an  Instruction  would  be  to  needlessly  incum- 
ber the  record,  and  confuse  and  mislead  the 
Jury,  and  poBslbly  nsnlt  In  a  miscarriage  of 
justice. 

In  the  case  of  Starr  v.  State,  6  Okl.  Or. 
459,  116  Pac.  366.  when  discussing  the  law  of 
conspiracy.  Judge  Doyle,  speaking  for  tMs 
court,  said:  "It  Is  not  necessary  that  the 
prosecution  establish  beyond  peradventure 
that  the  acts)  declarations,  or  conduct  of  the 
alleged  conspirators  were  based  upon  tbe 
conspiracy  or  In  reference  to  the  crime 
charged.  It  Is  sufBdent  if  they  harmonize 
with  and  tend  to  confirm  the  chaise  of  con- 
spiracy, or  show  the  motive  for  the  crime. 
If  such  acts,  declarations,  or  conduct  of  the 
alleged  conspirators  could  not  be  shown,  un- 
less the  motive  therefor,  or  the  connection  be- 
tween the  some  and  tbe  crime,  were  made  un- 
dlsputably  clear,  the  range  of  inquiry  would 
be  very  limited.  It  is  sufficient  that  such 
acts,  declarations,  and  conduct  have  an  ap- 
parent or  probable  connection  with  the  crime. 
The  general  rule  Is  that  where  there  is  ev- 
idence of  a  conspiracy  to  commit  a  crime, 
and  of  ita  subsequent  commission,  the  pros- 
ecution may  In  support  and  corroboration 
thereof  show  acts,  declarations,  or  conduct 
of  the  alleged  conspirators  intermediate  to 
the  conspiracy  and  the  crime  which  appar- 
oitly  recognises  tbe  existence  of  the  con- 
spiracy, or  reasonably  indicates  preparation 
or  motire  to  commit  the  crime."  In  the  case 
of  Wlshard  v.  State,  6  Okl.  Or.  Wl,  116  Pac. 
796,  Judge  Doyle  again  said:  "As  a  general 
role.  In  cases  of  conspiracy,  each  conspirator 
l8  criminally  responsible  for  the  acts  of  hia 
confMerates  committed  In  fartheranca  or  In 
proBecatton  of  ttie  common  design,  or  for  any 


act  which  follows  Incidentally  in  the  execu- 
tion of  the  common  design  as  one  of  Its  prob- 
able and  natural  consequences,  even  though 
It  was  not  intended  as  a  part  of  the  original* 
purpose  or  design.  Whether  tbe  evidence 
tending  to  prove  the  unlawful  purpose  of 
conspiracy  Is  sufficient  and  •  •  •  was  in 
futherance  of  the  common  purpose  and  de- 
sign were  questions  for  the  jury  to  deter- 
mine. On  the  other  band,  every  person  en- 
tering into  a  conspiracy  or  common  design 
already  formed  Is  deemed  in  la^  a  party  to 
all  acts  done  by  any  of  the  other  parties,  be- 
fore or  afterwards.  In  futherance  of  the  com- 
mon design."  In  section  40,  3  areenleaf  on 
Evidence,  the  law  to  stated  as  follows:  "If 
several  persons  set  out  in  concert,  whether 
together  or  apart,  upon  a  common  design 
whidi  is  unlawful,  each  taking  tbe  part  as- 
signed to  him,  some  to  commit  tbe  act,  and 
others  to  watch  at  proper  distances  to  pre- 
vent a  snrprlse,  or  to  favor  the  escape  of  tbe 
immediate  actors,  here,  If  the  act  be  com- 
mitted, are  all  in  th«  cqre  of  the  law  preaoit 
and  principals." 

Where  a  conspiracy  embraces  not  merely 
a  series  of  unlawful  acts,  but  also  extends 
to  a  division  of  the  fruits-  and  proceeds  of 
such  acts  among  the  co-consplrators,  any- 
thing said  or  done  by  them,  although  after 
the  commission  of  the  unlawful  acta,  but 
before  a  disposition  or  division  of  the  pro- 
ceeds of  such  acts,  to  admissible  evidence 
against  ell  the  other  conspirators.  See  State 
V.  Pratt,  121  Mo.  566,  26  S.  W.  556;  Scott 
V.  State,  80  Ala.  503 ;  People  v.  Pitcher,  15 
Mich.  39T;  State  v.  Grady,  34  Conn.  118. 
The  theory  upon  which  such  evidence  to  ad- 
missible Is  that  the  conspiracy  does  not  ter- 
minate until  there  has  been  a  dlvtolon  of  Its 
fruits  or  spoils.  See  People  v.  Ople,  123 
Oel.  294,  66  Pac.  9S9.  ,  Conspirators  are  also 
responsible  for  the  acts  of  their  co-consplra- 
tors done  for  the  purpose  of  escaping  detec- 
tion and  arrest.  See  State  v.  Thaden,  43 
Minn.  253.  4fi  N.  W.  447.  In  tbe  case  of 
Reeves  v.  Territory  of  Oklahoma,  decided  by 
the  Supreme  Court  of  tbe  Territory  of  Okla- 
homa, and  reported  In  10  Oklahoma  Reports 
at  page  195,  61  Pac.  at  page  828,  Judge  Hain- 
er  correctly  said:  "Where  several  persons 
confederated  together  to  commit  a  crime  Of 
a  nature  or  under  such  circumstances  68 
will,  when  tested  by  human  experience,  prob* 
ably  result  in  the  t&klng  of  human  life  if 
such  necessity  should  arise  to  thwart  them 
In  the  execution  of  their  unlawful  plans,  It 
must  be  presumed  that  they  all  understood 
the  consequences  which  might  be  reasonably 
expected  to  flow  from  carrying  into  effect 
their  unlawful  combination,  and  to  have  as- 
sented to  the  taking  of  human  life  if  neces- 
sary to  accomplish  such  unlawful  act  And, 
If  death  happens  In  the  prosecntloni  of  such 
«  common  design  or  object,  all  are  alike 
guilty  of  a  homldde."  See,  also,  People  v, 
nowB,  50  Cal.  8(Q. 

Tbe  Supreme  Oonrt    tbe  State  of  nUnois. 


Digitized  by 


438 


119  PAOinO 


BBPORTBB 


(QkL 


In  tbe  cue  of  Lamb  t.  People,  reported  in 
99  Illinois  B^rts  at  page  73,  said:  "Wbere 
tbe  accused  w&s  preset  and  conunltted  tbe 
.  crime  with  1^  own  hands,  or  aided  and  abet- 
ted another  In  Its  commlsadicni,.  he  will  be 
considered  as  having  expressly  assented 
thereto.  So,  where  be  bas  entered  Into  a 
conspiracy  with  others  to  commit  a  ftlony, 
or  other  offense,  under  such  circumstances 
as  wlU,  when  tested  by  experience,  probably 
result  In  the  unlawful  taking  of  human  llf^ 
he  will  be  presumed  to  have  understood  the 
Consequences  which  might  reasonably  have 
been  expected  to  follow  from  carrying  Into 
effect  the  purpose  of  the  unlawful  combina- 
tion, and  also  to  have  assented  to  the  doing 
of  whatever  would  reasonably  or  probably  be 
necessary  to  accomplish  the  objects  of  the  con- 
spiracy, even  to  the  taking  of  life.  But  furth- 
er than  this  the  law  does  not  go."  The  conrt 
further  said:  "If  the  unlawfol  act  agreed 
to  be  done  Is  dangerous  or  homicidal  In  Its 
character,  or  If  its  accompUshment  will  nec- 
essarily or  probably  require  the  use  of  force 
and  violence  which  may  result  In  the  taking 
of  life  unlawfully,  every  party  to  such  agree- 
ment will  be  held  criminally  liable  for  what- 
ever any  of  his  co-consplrators  may  do  in 
fuAherance  of  the  common  design,  whether 
he  is  preset  or  not"  The  Supreme  Court 
of  Illinois,  In  the  case  of  Brennan  v.  People, 
reported  In  IS  Illlnola  Reports  at  page  612, 
said:  "Where  several  persons  conspire  to 
commit  a  felony,  and  death  happens  in  the 
prosecution  of  the  common  object,  all  are 
alike  gnilty  of  the  homicide;  that  the  act- 
of  one  is  the  act  of  all,  although  some  are 
not  present  when  the  crime  is  committed. 
The  prisoners  may  be  guilty  of  murder,  al- 
though they  neither  took  part  In  the  killing 
nor  assented  to  any  arrangement  having  for 
Its  object  tbe  death  of  Story.  It  is  sufficient 
that  they  combined  with  those  conmiltttng 
the  deed  to  do  an  unlawful  act,  such  as  to 
beat  or  rob  Story,  and  that  he  was  killed 
In  the  attempt  to  ^ecute  tbe  common  pur- 
pose. If  several  persons  conspire  to  do  an 
unlawful  act,  and  death  happens  In  the 
prosecution  of  the  common  object,  all  are 
alike  guilty  of  the  homicide.  The  act  of 
one  of  them  done  In  furtherance  of  the  orig- 
inal design  Is  In  consideration  of  law  the  act 
of  all."  The  Supreme  Court  of  Illinois, 
again,  In  the  case  of  Hannah  v.  People,  re- 
ported In  86  Illinois  Reports  at  page  243, 
said:  "If  a  party,  with  others  indicted  vrlth 
him,  had  a  common  design  to  d*  an  unlawful 
act,  whatever  act  any  one  of  than  did  In 
furtherance  of  tke  original  design  Is  the  act 
of  all,  and  all  are  equally  guilty  of  what- 
ever crime  is  committed." 

Tbe  Supreme  Court  of  Iowa,  in  the  case  of 
State  of  Iowa  v.  Sfaelledy,  reported  In  8  lewa 
Reports,  at  page  477,  said:  "It  Is  not  error 
to  instruct  a  Jury  in  a  criminal  case  that 
'if  two  or  mere  persons  censplre  together  to 
do  an  unlawful  act,  and  la  the  prosecution  ef 


tbe  design  an  Individnal  la  killed,  or  death 
oisne,  It  is  murder  In  all  who  enter  Into,  or 
take  part  in.  the  execution  of  the  derign. 
If  th0  unlawful  act  be  a  felony*  or  be  more 
than  a  mere  trespass,  it  will  be  mntHet  In 
all,  although  the  death  happen  collaterally, 
or  beside  the  original  design.  If  the  unlaw- 
ful act  be  a  trespass  only,  to  make  all  guilty 
of  murder,  tbe  death  must  oisue  In  the  pros- 
ecution of  the  design."  In  the  case  of  Mar- 
tin V.  State.  136  Ala.  38,  34  South.  205,  the 
Supmne  Court  of  Alabama  said:  "If  two  or 
more  persons  conspire  to  do  an  unlawful  act, 
and  in  the  prosecution  of  a  common  object 
another  person  Is  killed,  they  are  all  alike 
guilty  of  the  homicide,  since  each  Is  respon- 
sible for  everything  done  which  follows  tn- 
cld^tally  tu  tbe  execution  of  the  common 
unlawful  purpose  as  one  of  Its  probable  and 
natural  consequences,  even  though  such  act 
was  not  Intraided  or  within  the  reasonable 
contemplation  of  the  parties  as  a  part  of 
the  original  design."  In  the  case  of  Kirby 
V.  State,  reported  in  23  Texas  Court  of  Ap- 
peals Reports  at  page  14,  6  S.  W.  166,  tbe 
court  said:  "Appellant  and  two  other  pris- 
oners conspired  to  escape  from  jail,  and  ar- 
ranged that  C,  who  was  one  of  them,  should 
secure  and  detain  the  jailer  In  the  corridor 
while  the  escape  should  be  effected.  No  un- 
derstanding to  kill  or  Injure  the  Jailer,  other- 
wise than  by  his  detention,  was  expressly 
proved,  but  the  conspirators  had  obtained 
and  prepared  a  piece  of  Iron  with  which  the 
jailer  was  killed  by  C-,  and  It  bad  been  con- 
cealed by  the  appellant  the  morning  previous 
to  the  homicide.  C.  killed  the  jaUer  In  the 
corridor  of  the  Jail,  and  whilst  the  appel- 
lant and  the  other  prisoner  were  locked  up 
in  tbelr  cell,  and  thus  disabled  from  assist- 
ing C.  in  the  homicide.  There  was  no  proof 
that  appellant  by  word  or  gesture  encour- 
aged C.  to  kill  the  jailer.  Held,  that  on 
this  state  of  case  the  question  arises  wheth- 
er the  ai^ellant  was  a  principal  in  the  hom- 
icide, and  the  test  of  that  question  Is  wheth- 
er he  and  G.  acted  together,  and  wbether 
the  act  was  done  in  pursuance  of  a  common 
design  and  purpose  wherein  their  minds  had 
agreed.  It  is  contended  for  appellant  that 
the  conspiracy  extended  no  further  than  the 
escape,  and  did  not  contemplate  the  killing 
of  the  Jailer,  or  the  Infliction  of  bodily  in- 
Jury  upon  him  beyond  his  mere  detention, 
and  that  the  killing  was  the  Individual  and 
independent  act  of  C.  alone,  perpetrated 
without  appellant's  knowledge  or  complicity', 
and  without  ability  on  bis  part  to  prevent  It 
But  held,  in  view  ef  the  nature  object  of 
the  conspiracy,  and  of  the  preparation  and 
use  of  a  dead^  weapon  as  a  means  to  exe- 
cute the  common  design,  that  the  homicide 
was  not  the  independent  act  of  0.  alone, 
but  was  the  act  of  each  and  all  the  con- 
spirators, because  it  was  directly  incident 
to  and  grew  out  of  the  common  design  of 
all.  See  ttte  opinion  in  extouo  on  th*  amena- 
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blUtj  of  co-conspliaton  for  ttie  acts  ot  each 
oOm  done  in  tbe  uecntioa  of  an  unlawful 
tUng." 

In  tho  body  of  the  opinion,  b^clnnlns  on 
page  28,  28  Tex.  App.,  on  171,  6  S. 
the  contt,  QNaUng  through  Pieeldlnc  Judge 
White,  uld:  "According  to  this  atatonent 
or  evidence  It  la  dear  that  the  partiea  had 
altered  into  an  agreement  and  plan  Iv  wMch 
to  effect  their  eecape  from  jail,  a  part  of 
which  waa  to  the  method  by  vhlch  Gannon 
waa  to  secure  and  diMaln  GlaznCT  In  the  cor- 
ridor. It  la  tme  that  appellant  saya  nothing 
abont  an  nnderatandlng  that  Olasner  was  to 
be  killed,  or  even  that  any  bodily  Injury  was 
to  be  Inflicted  upon  him  further  than  Ms 
conflnement  or  invrlaonment  after  be  had 
entered  the  Jail;  but  aa  part  of  tbe  plan, 
and  donbtleea,  aa  consldwed  by  them,  a  most 
Important  part,  th^  huA  procured  and  pre- 
pared for  nae  the  piece  of  Iron  with  which 
the  murder  waa  committed,  and  appellant 
tellB  08  that  be  himaeif,  after  It  vaa  pre- 
pared, bid  the  same  under  the  water-closet 
on  the  morning  before  it  waa  uaed  with 
each  deadly  ^tect  by  Cannon.  If  not  to  be 
uaed  In  any  contingenqr,  why  prepare  and 
bide  sndi  a  weapon?  Here  we  bare  estab- 
llabed  by  the  statement  the  conspiracy  to 
^eet  tile  escape  and  the  preparation  of  a 
deadly  Inatmmwt  to  be  used,  It  may  b^  only 
U  occaalon  required.  Tme  that  at  the  very 
time  It  was  used  appellant  and  Brown  were 
ao  dtuated  that  it  was  Impossible  they  could 
afford  Cannon  any  direct  assistance,  or,  In 
fact,  do  more,  perhaps,  than  encourage  him 
by  wta^  and  gestures,  even  if  th^  do  so 
oiconrage  binii  of  which  fact  there  Is  no 
poeitlre  proof.  Under  such  drcnmstancea, 
and  without  direct  proof  of  auwuragement, 
the  Question  la^  could  appellant  be  held  end 
considered  In  law  a  principal  in  tbe  crime 
committed  by  Cannon?  It  la  declared  that 
'all  are  principals  who  are  guilty  of  acting 
together  in  the  commission  of  an  offense' 
(Penal  Code,  art  7^  and  'all  persons  who 
diall  ens^ge  in  procuring  aid,  arma  or  means 
ot  any  hind  to  assist  in  the  commission  of 
an  offoue  whilst  others  are  executing  an 
unbiwfnl  act^  are  principals  ^enal  Code, 
art  76).  And,  again,  any  person  wbo  advises 
or  agrees  to  tbe  commission  of  an  offense, 
and  wbo  la  present  when  the  same  is  com- 
mittedt  is  a  ^incipal  thereto,  whether  he 
aids  or  not  in  the  Illegal  act  Penal  Code, 
art  78.  Thus  it  will  be  seen  that  to  render 
a  party  equally  guilty  and  responsible  with 
tbe  real  perpetrator,  all  that  la  required  is 
tliat  be  be  presait  consenting,  and  that  the 
act  was  the  result  of  a  common  ded^  It 
is  true  Us  bare  presence  is  not  snffldoit,  nor 
is  bis  failure  to  gfre  alarm.  Nether  is  his 
inactive  and  suKKMed  conoealmoit  of  the 
offense.  Burrell  r.  Stets^  18  Tex.  713;  Trultt 
T.. State,  8  Tex.  App.  148;  TuUls  t.  State, 
41  Tex.  688;  Blng  t.  State.  42  Tax.  282. 
But  such  signiflrant  facte  as  his  presmce  In 
connection  with  his  companionship,  bis  con- 


duct at  before,  and  afta  the  commission  of 
the  act  are  potent  circumstances  from  which 
partlcipancy  may  be  Inferred.  Id.  The 
true  test  is,  Did  tbe  parties  act  togethw,  and 
was  the  act  done  In  pursuance  ai  a  common 
design  and  purpose  in  which  their  minds 
had  agreed?  Welah  t.  State,  8  Tex.  App. 
413;  Wells  t.  Stat^  4  Tex.  App.  20;  Scales 
T.  State,  7  Tex.  App.  861 ;  Com  t.  State,  41 
Tex.  801 ;  Smith  v.  State.  21  Tex.  App.  107 
[17  S.  W.  6S2].  There  can  be  no  question  as 
to  the  common  design  and  conspiracy  to  ef- 
fect an  escape  from  jail,  and  tbe  fact  la  al- 
so Incontestlble  that  the  murder  was  com- 
mitted by  Cannon  in  pursuance  of  this  com- 
mon purpose.  But  while  ^tbls  is  so,  It  is 
Insisted  that  tbe  conspiracy 'only  extended  to 
a  purpose  to  confine  Olaaner  in  order  that 
tbe  escape  might  be  accomplished,  that  tbe 
evidence  fialls  to  show  that  fUM>ellant  and 
Brown  ever  contemplated,  much  less  agreed 
to,  his  murder  or  the  infliction  of  any  bodi- 
ly harm  upon  blm,  and  that  the  fatal  blows 
dealt  him  by  Canmm  caushig  death  wen  tbe 
result  of  an  Independent  act  upon  tbe  part 
of  Cannon  without  tbelr  knowledge  or  con- 
currence, and  without  the  ability  on  their 
part  even  to  prevent  It  7be  joint  respoa- 
Bibllity  of  parties  for  each  other's  miscon- 
duct reste  on  tbe  principle  that  whu  on 
act  is  committed  by  a  body  of  men  engaged 
In  a  common  purjKne,  sucAi  act  is  treated  as 
If  specifically  committed  by  each  individual. 
It  should  be  observed,  howevw,  that  while 
parties  are  reqionsible  tn  collateral  acta 
growing  out  of  the  g^ieral  design,  tb^  are 
not  responsible  for  Independent  acta  growing 
out  of  the  particular  malice  of  Individuals. 
Tbns,  if  one  party  of  his  own  head  turn 
aside  and  commit  a  felony  f ordgn  to  the  orig- 
inal design,  his  oompaidons  do  not  partici- 
pate in  bis  guilt'  Wtaart  on  Horn.  H  201, 
202 ;  Mercersmltb  v.  Stat^  8  Tex.  App.  211 ; 
Stevmson  v.  State,  17  Tex,  App.  ei9.  But 
It  is  equally  as  well  settled  that  'all  combin- 
ing to  commit  an  offense  to  which  homicide 
is  Inddrat  are  principals  in  bomidde.  As 
where  persons  combine  to  stand  by  one  an- 
other in  a  breach  of  tbe  peace^  wltb  a  gen- 
eral resolution  to  resist  all  opposers,  and 
In  the  execution  of  their  design  a  murder  is 
committed,  all  of  the  company  are  equally 
principals  in  the  murder,  though  at  the  time 
of  the  act  some  at  them  were  at  such  a  dis- 
tance OS  to  be  out  of  view,  If  the  murder  be 
in  the  furtherance  of  the  common  design. 
*  *  *  Malice  In  such  a  killing  may  be 
Inferred  as  a  presumption  of  fact  from  tbe 
nature  of  the  design  and  the  diaracter  of 
the  preparation.  Whether  tbe  decrased  fell  by 
the  bands  of  the  accused  or  otherwise  Is  im- 
material. *  *  *  It  is  only  where  the  caus- 
es leading  to  the  homicide  have  no  connection 
with  tbe  common  object  that  tbe  responsl- 
biUty  of  sudi  homicide  attaches  alone  to  Ite 
actual  perpetrator.'  Whart  on  Hoql  |  838. 
Aa  stated,  we  have  in  the  evldoice  btfora 
us  a  common  design  to  eac^  from  jail,  pr^ 
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aratlons  to  effect  that  purpose,  a  deadly 
weapon  prepared  as  a  means  to  be  naed  if 
necessary  in  tbe  accomplishment  of  tbe  com- 
mon purpose,  tlie  use  of  the  deadly  weapon 
by  one  of  tbe  parties  In  mdeavorlnc  to  car- 
ry out  tbe  common  design.  Sndi  a  homicide, 
'  committed  under  such  circmnstances,  Is  not 
a  collateral,  Ind^wndent  act  of  tbe  actual 
perpetrator,  but  is  the  act  of  all,  because 
it  was  an  act  directly  Incident  to  and  grow- 
ing out  of  the  common  design  of  all."  It 
will  be  noted  that  In  tills  decision  Judge 
White  says:  "The  acts  of  the  companionship 
of  coHConspirntors,  ttielr  conduct  at,  before 
and  Att&r  the  conunlsBion  of  tbe  act,  are  po- 
tent circumstances  from  which  tbe  particl- 
pancy  may  be  infored." 
.  The  principle  involved  is  tliat  where  par^ 
ties  TolnntaHly  act  together  in  the  commis- 
sion of  an  offense  which  may  resnlt  in  death 
to  another,  end  such  death  does  ensue  there- 
from, all  such  parties  so  acting  together  are 
Just  as  guilt?  of  murder  as  thou^  they  had 
intended  the  death  of  such  party.  Tbe  hu- 
man ^e  cannot  read  tbe  secrets  of  the  minds 
and  bearta  of  men.  Therefore  of  necessity 
we  must  Judge  tb^  intentions  by  the  rea- 
sonable and  probable  results  of  their  vol- 
untary conduct  In  otiier  words,  tbe  law 
presumes  that  men  do  intend  to  accomplish 
those  things  which  naturally  and  reasonably 
result  from  their  actions.  This  Is  not  only 
the  law  upon  reason  and  human  authority, 
but  it  is  In  strict  harmony  with  the  divine 
law.  The  sixteenth,  seventeenth,  eighteenth, 
nineteenth,  twentieth,  and  twenty-first  verses 
of  chapter  35  of  the  Book  of  Numbers  are  as 
follows: 

"16.  And  If  be  smite  bim  with  an  instru- 
ment of  iron,  so  that  he  die,  he  is  a  murder- 
er:  tbe  murderer  shall  surely  be  put  to 
death. 

"17.  And  if  be  smite  him  with  throwing  a 
stone,  wherewith  be  may  die,  and  be  die,  be 
is  a  murderer:  the  murderer  shall  surely 
be  put  to  death. 

"18.  Or  If  he  smite  him  with  an  bandweap- 
on  of  wood,  wherewith  be  may  die,  and  be 
die,  he  is  e  murderer:  the  murderer  shall 
surely  be  put  to  death. 

"10.  The  revenger  of  blood  himself  shall 
slay  tbe  murderer:  when  he  meetetb  bim, 
he  shall  slay  him. 

"20.  But  if  be  tbrnst  him  of  hatred,  or 
hurl  at  bim  by  laying  of  wait,  that  he  die; 

"21,  Or  in  enmity  smite  him  with  his 
hand,  that  he  die:  he  that  smote  him  shall 
surely  be  put  to  death:  fi»r  he  is  a  mur- 
derer." 

So  It  is  seen  that,  according  to  tbe  divine 
law,  the  man  or  men  who  do  things  from 
which  another  may  die  are  just  as  guilty 
of  murder,  and  should  be  as  severely  pun- 
ished, as  If  they  had  done  these  things  in- 
tending that  death  should  result  therefrom. 

[8]  Sixth.  Counsel  for  appellant  contaids 
that  there  is  a  variance  bvt^eax  tbe  aUe- 
gatlona  in  the  information  and  the  testimony 


introduced  In  tbe  trial  of  tbls  cause  because 
tbe  Information  charges  that  the  homicide 
was  committed  with  a  premeditated  design 
to  effect  tbe  death  of  W.  BL  Ardile^  while 
the  proof  falls  to  show  HI  wUl  or  bostUltsr 
on  the  part  of  the  defendants  toward  tbe 
said  W.  H.  Archie,  and  that,  at  most,  the 
evld«ice  shows  a  oonqiiracy  among  the  de- 
fendants to  rob  tlie  said  Archie.  In  sui^rt 
of  tbls  position,  connsdl  for  ai^>ellant  relies 
upon  section  2268  of  Snyder's  Complied  Laws 
of  Oklahoma  of  1909,  whidk  Is  as  follows: 
"Sec.  TSeS.  Murder  deflned^Homldde  la 
murder  in  the  following  cases:  (1)  Whoi  per^ 
petrated  without  authority  of  law,  and  with 
a  premeditated  design  to  effect  tbe  death  of 
tbe  person  killed,  or  of  any  other  faunun 
being.  (2)  When  perpetrated  by  any  act 
imminently  dangerous  to  othws  and  evincing 
a  depraved  mind,  regardless  of  human  llfe^ 
although  without  any  pr«nedltated  design 
to  effect  the  death  of  any  particular  individ- 
ual. (S)  When  perpetrated  without  any  de* 
sign  to  effect  death  by  a  person  engaged  in 
the  commission  oi  a  fdony.'* 

This  presents  the  question  as  to  whether 
or  not,  where  an  information  charges  that 
the  deceased  was  killed  with  a  premeditated 
design  to  effect  his  death,  a  conviction  can 
be  secured  where  the  proof  shows  that  tbe 
killing  occurred  during  an  attempt  to  rob  the 
deceased  or  to  commit  any  other  felony. 
This  question  has  never  before  been  pre> 
sented  to  this  court  Tbe  objection  is  pure- 
ly technical,  and  should  not  be  sustained 
unless  It  involves  some  substantial  right  of 
appellant  Our  statute  does  not  recognize 
different  degrees  or  grades  or  kinds  of  mur* 
der.  It  only  enumerates  the  class  of  evidence 
by  which  a  murder  may  be  proven.  "Where 
a  murder  has  been  committed,  its  essential 
character  Is  not  affected  by  tbe  means  by 
which  it  Is  accomplished.  The  statute  upon 
which  counsel  relies  was  Intended  to  simplify, 
end  not  to  complicate  our  criminal  laws, 
and  it  Is  our  duty  to  place  such  a  construc- 
tion upon  it  as  will  effect  its  objects  and  pro- 
mote Justice.  This  we  are  required  to  do  by 
section  2027  of  Snyder's  Ck)mpiled  Laws  of 
Oklahoma  of  1909,  which  is  as  follows:  "The 
rule  of  common  law  that  penal  statutes  are 
to  be  strictly  construed  has  no  application  to 
this  Code.  All  its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  Its  objects  and 
to  promote  Justice."  In  construing  penal 
laws,  we  should  constantly  keep  in  mind  the 
fact  that  the  supreme  purpose  for  which 
th^  were  enacted  is  the  protection  of  soci- 
ety, avd  they  should  be  given  that  construc- 
tion which  will  best  accomplish  this  result 
whenever  It  can  be  done  without  depriving 
a  defendant  of  his  substantial  rights  or 
working  any  injustice  to  bim ;  and,  in  de- 
termining the  issues  presented  in  any  case, 
we  should  always  be  controlled  by  substance 
rathor  than  by  form,  and  seek  to  enforce 
Justice  rather  than  to  maintain  artificial 
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tedmlcal  reKalarltr.  It  Is  always  bad  plead- 
ing to  state  the  erldence  upon  wblcb  tbe 
pleader  i^les  to  establish  his  case.  It  Is 
nev«r  necessary  and  proper  for  an  Informa- 
tion or  indictment  to  state  more  than  the 
tilttmate  facts  necessary  to  be  proven  to 
establish  tbe  oflFrase.  This  role  Is  so  mani- 
festly Just  and  so  nnlversally  acc^ted  and 
acted  npon  that  it  Is  not  necessary  to  dte 
authority  In  Its  support  What  are  the  ulti- 
mate facts  In  every  trial  for  morder?  First, 
the  identity  of  the  accused;  second,  the 
time  and  place  where  tbe  liomldde  occurred ; 
third,  the  means  by  which  death  was  ef- 
fected ;  fourth,  tbe  id^tlty  of  the  deceased ; 
fifth,  the  Intention  with  which  tbe  act  resnlt- 
Ing  in  death  was  committed.  When  these 
ultimate  facts  are  clearly  stated,  they  con- 
stitute every  essential  dement  of  murder, 
and  tb^  inform  tite  defendant  of  the  ao- 
cusatlon  against  him,  and  that  Is  all  that  he 
has  a  right  to  demand  in  reason  or  under 
the  Oonstltatlon  and  laws  of  the  state 
Whenever  a  defmdant  is  so  charged  with 
murder  In  ttie  courts  of  Oklahoma  and  the 
evidence  brings  tbe  case  within  any  one  of 
the  three  subdivisions  of  section  2268,  above 
quoted,  the  law  ttas  been  fnUy  complied  with, 
and  tbe  defendant  cannot  be  beard  to  com- 
plain. It  will  be  noticed  that  the  first  sub- 
division of  the  statute  includes  evwy  case 
of  homicide,  it  matters  not  by  wbat  means 
or  under  what  circumstances  committed, 
where  there  was  a  premeditated  design  to 
«tteet  tlie  death  ot  tbe  person  killed  or  of  any 
other  human  being.  It  may  have  been  ac- 
complished by  a  person  engaged  In  the  com- 
mission of  a  felony  or  doing  some  act  Im- 
minently dangwous  to  others  and  evincing 
a  d^rared  mind  regardless  of  human  life, 
BtUI  sadb  bomidde  would  come  under  tbe 
first  snbdiTlslons  of  the  statute  If  it  was  the 
lesnlt  of  an  act  committed  with  a  premedi- 
tated design  to  effect  the  death  of  some  hu- 
man beli^.  The  dlCterence  is  tliat  the  first 
Bubdlvlsion  provides  for  all  cases  where  the 
iKHDiclde  was  committed  with  a  premeditated 
design  to  effect  the  death  of  the  person  killed 
or  of  some  other  human  being,  and  the  sec- 
ond and  tlilrd  rabdlvislons  Indnde  cases 
■whete  a  premeditated  design  to  effect  tbe 
death  of  the  person  killed  or  of  some  other 
human  being  is  not  proven.  Tills  statute 
does  not  attempt  to  regulate  tlie  questions 
of  pleading,  but  only  und^takes  to  say  what 
class  of  evidence  Is  necpssaiy  to  establish 
murder.  There  is  no  denying  the  propo- 
sition that  the  whole  necessarily  includes 
all  of  its  several  parts.  Tbwefore,  when 
an  indictment  or  information  charges  a  de- 
fendant with  murder  under  tbe  first  subdi- 
vision of  the  statute,  even  tturagh  the  state 
may  not  be  able  to  prove  that  tbe  killing 
was  done  with  a  premeditated  design  to 
effect  the  death  of  the  person  killed  or  of 
some  other  human  belni^  yeCi  if  the  other 
allegations  of  the  Indictment  are  proven,  a 
oonvldlon  may  b«  bad  imder  and  by  Tlrtoa 


of  either  of  the  other  provisions  of  tbe  stat- 
ute. Placing  any  other  construction  upon 
this  statute  would  only  be  to  complicate  and 
make  more  difficult  and  Intricate  tbe  en- 
forcement of  tbe  penal  laws  of  tills  stater 
and  thereby  assist  In  delaying  or  defeating 
the  enforcement  of  Justice.  We  cannot  un- 
derstand how  by  this  constructiou  a  def^d- 
ant  can  be  deprived  of  any  substantial  right. 
There  are  already  too  many  loopholes  for 
the  escape  of  the  guilty  In  our  system  of 
Jurisinrudencfc  In  our  Judgment  this  Is  the 
prime  cause  lot  the  want  of  respect  for 
law  and  the  lack  of  confldoice  In  the  courts 
wtiich  pervade  our  people,  and  also  for  the 
low  esteem  in  which  human  life  is  held  ta 
America.  We  liave  before  us  tbe  Judicial 
statistics  of  England  for  the  years  1903, 190i, 
1906,  and  1906,  presented  to  both  bouses  of 
Parliament  by  command  of  tlie  king.  They 
are,  thereeor^  authentic  public  records.  These 
statistics  show  for  tbe  year  1903  only  11  per- 
sons were  tried  for  murder  In  the  city  of  Lon- 
don. In  the  year  1901  only  11  persons  were 
tried  in  the  dty  of  London  for  murder.  In 
the  year  1906  only  10  persons  were  tried  for 
murder  In  London,  and  tb&t  In  the  year  190& 
only  8  persons  were  tried  for  murder  in  tbe- 
dt7  of  London.  Tb^  also  show  that  during 
these  years  80  per  cent  9t  persons  tried  for 
crime  In  Bngland  were  convicted.  We  have 
no  official  statistics  for  tbe  United  States, 
but  according  to  the  Chicago  Dally  Tribune 
of  Saturday,  Deconber  81,  1910,  on  page  18. 
column  6,  enduding  enlddes  and  lynchlugs 
during  the  year  iStlO,  aa  reported  and  re- 
corded in  tbe  papers  of  tbe  various  states 
and  territories  ot  the  Union,  8,976  persons 
died  by  personal  violence.  We  have  before 
us  the  official  report  of  the  general  superin- 
tendent of  police  of  the  dty  ot  Chicago, 
dated  December  31, 1910.  which  sho^ra  thore 
were  202  bomlcides  In  tbat  dty  alone  during 
the  year  1910,  and  only  one  of  this  number 
was  8enten<»d  to  be  banged.  Wtien  we  re- 
member that  London  has  over  7,000,000 
population,  and  tbat  for  these  years  it  aver- 
aged less  than  1  murder  a  month,  and  then 
compare  this  with  the  record  made  by  Chi- 
cago, it  la  enough  to  cause  the  people 
and  the  courts  of  America  to  consider  this 
matter,  and  discover  if  they  can  the  cause 
which  lies  at  the  root  of  the  evil.  It  Is  ai>- 
palllng,  but  nevertheless  tru^  that,  while  the 
population  of  London  is  more  tlian  four 
times  as  great  as  the  population  of  tbe  entire 
state  of  Oklahoma,  yet  during  the  year  1911 
in  Oklahoma  county  alone  twice  as  many 
persons  have  been  tried  for  murder  as  were 
tried  In  the  dty  of  London  In  tbe  year  1906. 
These  facts  should  cause  every  Intdllgent 
and  patriotic  American  to  stop  and  Inquire 
as  to  tbe  cause  of  this  disregard  of  law  and 
fearful  annual  loos  of  human  life.  It  should 
cause  the  courts  to  seriously  consider  as  to 
whether  or  not  the  Judicial  system  of  Ameri- 
ca does  not  need  reorganization.  When  a 
man  kiUs  anothw  in  Bnglaiid,  tb*  cbanc- 
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ea  of  his  escape  from  punishment  are  ezceed- 
ii^Iy  small,  and  the  prohabllltr  of  hla  speedy 
prosecution  and  execution  stares  him  di- 
rectly in  the  face.  It  cannot  be  denied  that 
this  exercises  a  wholesome  and  restraining 
Influence  upon  the  passions  of  men,  and  re- 
aults  In  respect  for  and  confidence  in  the 
law,  and  consequent  protection  to  society. 
It  Is  the  nearness  and  the  certainty  of  pun- 
ishment that  strikes  terror  into  the  hearts 
of  evildoers.  The  longer  punishment  is 
delayed,  and  the  greater  the  opportunity  for 
Ita  eraslon  and  defeat,  the  less  efficacious  it 
becomes  as  a  means  of  deterring  persons 
from  violating  the  law.  We  Inh^lted  our 
criminal  Jurisprudence  from  England.  The 
trouble  is  we  have  endeavored  to  maintain 
ft  juat  as  we  received  It,  and  we  are  still 
striving  as  bard  as  England  did  before  the 
Revolutionary  War  to  maintain  teclmlcal 
regularity  and  form  at  the  sacrifice  of  every- 
thing else,  while,  on  the  other  hand,  In  Eng- 
land, the  trial  of  criminal  cases  has  been 
slmpllfled,  and  many  of  the  arbitrary  tech- 
nical rules  of  the  common  law,  the  effect  of 
which  was  to  hinder,  delay,  and  defeat  Jus- 
tice, have  been  abolished,  while  America 
keeps  on  using  the  old  anteguated,  worn-out, 
vecondband,  cast-off  1^1  garments  with  ref- 
erence to  the  enforcement  of  criminal  law 
which  England  has  long  since  discarded  and 
thrown  away.  America  leads  the  world  In 
all  departments  of  life,  thought  and  action 
except  In  the  administration  of  Justice 
While  all  other  departments  are  full  of  prog- 
ress and  development.  In  the  enforcement  of 
Justice  we  are  largely  stationary.  It  Is  time 
that  the  courts  of  America  should  act  for 
the  present  and  the  future,  and  consider  the 
past  only  for  the  purpose  of  avoiding  the 
mistakes  therein  made.  If  the  courts  desire 
to  enjoy  public  confidence  and  respect,  they 
must  earn  it  by  basing  their  decisions  alone 
upon  Bubatance  and  by  paying  more  atten- 
tion to  Justice  than  to  shadows,  form,  and 
technical  regularity. 

For  these  reasons  we  cannot  accept  the 
argument  made  and  the  authorities  cited  by 
counsel  for  appellant  In  support  of  the  prop- 
osition that  there  is  a  variance  between  the 
allegations  in  the  Information  and  the  evi- 
dence In  this  case.  We  are  glad  to  know 
that  we  are  not  without  support  In  the  con- 
clusions at  which  we  have  arrived  touching 
this  matter.  The  case  of  Territory  v.  Bannl- 
gan,  1  Dak.  451,  46  N.  W.  697,  Is  directly  in 
point.  The  statute  In  that  then  territory 
upon  the  subject  of  murder  was  Identically 
the  same  as  ours.  The  indictment  In  that 
case  did  not  use  the  language  of  the  statute, 
but  alleged  that  the  homicide  had  been  com- 
mitted "willfully,  feloniously,  and  with  mal- 
ice aforethought"  The  defendant  was  con- 
victed, sentenced  to  death,  and  appealed. 
The  court  held  that  the  Legislature  had  en- 
deavored to  make  plain  to  the  common  un- 
derstanding of  the  dtlzou  of  the  territory, 
the  meaning  of  tbe  legal  pbraseology  used 


in  teaming  the  Penal  Oode,  and  1^  tlive- 
for^  used  the  words  "with  a  prranedltated 
design  to  effect  the  death,"  etc..  as  equiva- 
lent to  the  common-law  term  "malice  afore- 
thought" It  also  held  that  the  statute  did 
not  prescribe  a  rule  of  pleading,  but  estab- 
lishes a  guide  to  the  conduct  of  the  trial 
prescribing  the  proofs  requisite  to  a  convic- 
tion. The  court  then  proceeds  as  follows: 
"In  California,  murder  is  divided  Into  two 
degrees,  and  defined  as  follows :  'All  mnrder 
which  shall  be  perpetrated  by  means  of  poi- 
son, or  lying  In  wait,  torture,  or  by  any 
other  kind  of  willful,  deliberate  and  premedi- 
tated killing,  or  which  shall  be  committed  in 
tbe  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  or  burglary,  shall  be 
deemed  murder  In  the  first  d^ree,  and  all 
other  kinds  of  murder  shall  be  deemed  mur- 
der In  the  second  degree.'  Under  this  stat- 
ute the  Suprune  Court  of  that  state  has  uni- 
formly held  an  indictment  In  the  common- 
law  form  sufficient  charging  the  offense  to 
have  been  committed  with  'malice  afore- 
thought* People  V.  Lloyd,  9  Cal.  S6 ;  People 
V.  Dolan,  9  Cal.  676;  People  r.  Cronin,  34 
Gal.  191 ;  People  v.  Martin,  47  OaL  lOL  Tbe 
force  of  these  authorities  is  not  weakened  by 
the  consideration  that  the  specific  definition 
of  the  degrees  Is  preceded  by  the  general 
common-law  definition  of  the  crime  In  the 
California  statute^  Our  statute  says  'homi- 
cide Is  murder  in  the  following  cases.'  The 
question  recurs,  What  is  murder  as  here 
used?  Being  a  word  defined  by  law.  It  must 
be  construed  according  to  Its  legal  meaning. 
Section  220,  Grim.  Proc.  Thertfore  supply- 
ing the  definition,  or  all  that  Is  Implied  in 
the  single  word,  and  we  have  In  general  ar- 
rangement the  California  statute,  without  the 
division  Into  degrees.  In  the  state  of  Penn- 
sylvania, where  murder  in  the  first  degree 
Is  defined  to  be  *by  means  of  poison  or  lying 
in  wait,  or  In  the  perpetration  or  attempt  to 
perpetrate  any  arson,  rape,  robbery  or  burg* 
lary,  or  by  any  other  kind  of  willful,  delib- 
erate  and  premeditated  kllltng,'  tiie  Indict- 
ment In  common-law  form,  charging  tbe  of- 
fense to  have  been  compUtted  with  'malice 
aforethought'  has  always,  Vlthout  variable- 
ness or  shadow  of  turning,'  he&i  held  suffi- 
cient The  contrary  doctrine  has  been  held 
by  the  Supreme  Courts  of  Ohio  (Fonts  t. 
State,  8  Ohio  St  98)  and  Iowa  (State  v.  Mc- 
Connlck,  27  Iowa,  402),  and  insisted  upon  In 
a  few  dissenting  opinions  (Bacon,  J.,  in  Fitx- 
gerrold  v.  People,  37  N.  Y.  686;  and  Dixon, 
C.  J.,  In  Hogan  v.  State,  SO  Wis.  442  [40  Am. 
Rep.  676]).  Wharton,  in  his  work  on  Crim- 
inal Law  (vol.  2,  p.  111(9,  says:  'According 
to  the  great  weight  of  authority,  a  common- 
law  Indictment  for  murder  is  sufficient  to 
support  under  tbe  statutes,  murder  either  in 
the  firat  or  second  dfi^ree*— dtlng  In  support 
of  the  proposition  a  long  array  of  authorities, 
not  necessary  here  to  refer  to.  But  it  seems 
nnneoessary  to  pursue  the  Inquiry  further. 
We  ban  not  ben  leferred  to  me  slagle  ati- 
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tborlty  holding  «  common-law  Indictment  In- 
sufficient mider  a  statnte  that  leaves  murder 
as  at  the  common  law  undivided  into  degrees. 
Bishop,  who  maintains  the  doctrine  laid  down 
in  the  cases  of  Foata  r.  State,  and  State 
V.  McOormlck,  snpra,  In  his  work  on  Crim- 
inal Procedure  (vol.  2,  p.  5S6),  uses  the  fol- 
lowing language :  The  result  Is  that,  accord- 
ing alike  to  the  principles  of  the  common  law, 
to  those  principles  of  natural  reason  and 
Justice  which  are  Inherent  In  the  case,  and 
to  the  provlBiona  of  state  and  national  Oon- 
etltntlona,  the  Indictmrait  for  murder,  where 
the  statute  divides  It  into  two  decrees, 
should,  if  murder  of  the  first  degree  is  meant 
to  be  proved  against  the  prisoner,  contain 
those  allegations  which  show  the  ofTense  to 
be  In  this  degree.  *  *  *  If  murder  In  the 
second  degree  only  Is  to  be  proved,  then  In 
all  cases  an  Indictment  for  murder,  drawn 
In  any  of  the  common-law  forms,  will  be  ade- 
quat&  Thus  It  Is  with  the  two  degrees  of 
felonious  homicide  which  we  now  call  mur- 
der and  manslaughter' — the  only  degrees 
known  to  our  statnte.  From  these  consid- 
erations we  are  clearly  ot  the  opinion,  and 
so  hold,  that  the  Indictment  in  this  case  ia 
snffldent" 

In  the  case  of  People  v.  Eooch,  13  Wend. 
(N.  T.)  164,  27  Am.  Dec.  197,  the  Snpreme 
Court  of  New  York  passed  upon  this  ques- 
tion. The  statnte  then  in  force  In  New 
York  defining  murder  was  substantially  the 
same  as  ours.  The  Indictment  in  that  case 
did  not  follow  the  language  of  the  statute, 
but  charged  that  the  defendant  conmiitted 
the  murder  "feloniously,  willfully,  and  of  his 
malice  aforethought"  The  defendant  was 
cmvicted  and  sentenced  to  be  hung.  He  ap- 
pealed, and  the  Supreme  Court  held  that 
the  conviction  should  be  sustained.  The  case 
was  then  taken  by  writ  of  error  to  the  Court 
for  the  Correction  of  Errors.  The  court  for 
the  Correction  of  Errors  sustained  the'  con- 
viction on  this  Indictment,  and  among  other 
things  said :  "One  object  of  our  Revised  Stat- 
utes was  to  get  rid  of  those  technical  diffi- 
culties that  had  so  Justly  been  complained 
of  as  a  disease  of  the  law,  which,  without 
being  nec^sary  for  the  protection  of  any  sub- 
stantial right  of  the  accused,  had  so  fre- 
quently entangled  Justice  in  the  net  of  form ; 
and  this  object  of  the  Legislature  will  cer- 
tainly be  best  promoted  by  adhering  to  the 
common-law  form  of  Indictment  in  cases  of 
murder,  the  nature  of  which  offense  has  not 
been  materially  changed  in  the  revision  of 
the  laws." 

In  the  case  of  People  v.  Glblln,  116  N.  X. 
197,  21  N.  B,  1062,  4  L.  K.  A.  757,  the  Su- 
preme Court  of  New  York  said:  "The  de- 
fendant was  convicted  at  a  court  of  oyu: 
and  terminer,  held  in  and  for  the  city  and 
county  of  New  York,  of  the  crime  of  murder 
in  the  first  degree  for  the  killing  of  Madeline 
Ooelz.  From  the  sentence  of  death  pronounc- 
ed apon  him  he  has  appealed  to  this  court,  al- 
leging Tartoiu  groimda  In  ■nnwrt  ^  Us  ap- 


peaL  The  indictment  was  drawn  in  com- 
mon-law form,  and  In  one  count  charged  the 
killing  to  have  been  done  willfully,  felonious- 
ly and  with  malice  aforethought  The  de- 
fendant objected  that  such  an  indictment 
was  not  sufBcient  to  sostaln  the  conviction 
of  the  defendant  for  the  offense  of  murder 
in  the  first  degree  while  engaged  in  the  com- 
mission  of  the  felonious  assault  upon  Valen- 
tine Ooelz.  He  argues  that  the  offense  la 
defined  by  the  statnte  In  the  alternative,  as 
consisting  of  separate  acts,  and  the  indict- 
ment should  have  stated  the  circumstances 
constituting  the  offense,  according  to  the 
third  alternative  provision  of  section  183  of 
the  Penal  Code,  which  makes  the  killing  of 
a  human  being  murder  In  the  first  degree 
when  committed,  without  a  design  to  effect 
death,  by  a  iterson  engaged  in  the  commis- 
sion of,  or  in  an  attempt  to  commit  s  felony. 
The  objection  to  the  indictment  Is  untenable. 
A  conviction  of  murder  In  the  first  degree 
under  such  an  indictment  Is  sustained  by 
proof  of  a  killing  in  the  perpetration  of  a 
felony.  People  v.  Conroy,  97  N.  Y.  62 ;  Peo- 
ple V.  Willett  102  N.  Y.  254,  6  N.  B.  301. 
If  the  Indictment  contains  a  plain  and  con- 
cise Btatem^t  of  the  acts  constituting  the 
crime,  and  the  proof,  as  to  the  manner  in 
which  it  was  perpetrated,  brln^  it  within 
one  of  the  statutory  d^nltlons  of  murder  in 
the  first  degree,  the  requirements  of  the  law 
are  sufficiently  met  The  various  statatory 
changes  in  the  definition  of  what  may  con- 
stitute the  crime  of  murder  have  not  affected, 
and  have  not  been  held  to  affect  the  ordi- 
nary common-law  counts  In  Indictments  for 
murder."  In  the  case  of  People  v.  Osmond, 
ISS  N.  Y.  84,  33  N.  B.  740,  appellant  was  con- 
victed of  murder  In  the  first  degree.  In  pass- 
ing upon  the  case  the  court  said:  "The  in- 
dictment in  this  case  Is  in  the  common-law 
form,  and  does  not  charge  the  killing  to  have 
been  done  In  the  statutory  language,  'from 
a  deliberate  and  premeditated  design  to  ef- 
fect the  death'  of  Maiy  Osmond.  It  charges 
that  the  defendant  killed  her  *willfully,  fe- 
loniously, and  of  his  malice  aforethought,* 
and  It  contains  no  charge  that  while  Intend- 
ing to  kill  another  the  defendant  killed  his 
wife.  Over  since  the  adoption  of  the  Be- 
vised  Statutes,  It  has  been  held  wltiiout  In- 
terruption that  an  indictment  for  murder  In 
the  common-law  form  was  iwoper,  and  that 
under  It  the  people  might  prove  any  case 
which  amounted  to  mnrder  under  the  stat- 
ute, and,  if  the  proof  did  not  bring  the  case 
within  some  one  of  the  statutory  definitions 
of  murder,  it  was  the  duty  of  the  court  to 
give  proper  instructions  to  that  effect  to  the 
Jury,  and,  unless  it  appeared  that  the  court 
had  failed  so  to  do  upon  request,  the  appellate 
court  would  presume  that  the  proper  instruc- 
tions were  given.  Fltzgerrold  v.  People,  37 
N.  Y.  413.  citing  People  v.  Enoch,  18  Wend. 
(N.  y.)  159  127  Am.  Dec.  197],  and  People 
V.  White,  24  Wend.  (N.  Y.)  620;  People  v. 
Couxoy,  07  N.  Y.  02;  People  t.  Oiblln.  U6 


Digitized  by 


444 


119  PACIFIC 


REPORTER 


(OU. 


N.  r.  196  [21  N.  B.  1062,  4  U  R.  A.  757]. 
Under  this  indictment,  it  was,  therefore, 
proper  to  prove  any  facts  which  wonld  ahow 
the  defendant  gnllt;  of  murder,  as  deflued 
In  any  portion  of  the  statute."  In  the  case 
of  People  V.  Sullivan,  173  N.  T.  122,  66  N. 
E.  989,  63  li.  R.  A.  353,  93  Am.  Bt  Rep.  682, 
appellant  was  convicted  of  murder.  The  in- 
dictment against  him  was  In  the  common- 
law  form.  The  appellant  contended  that, 
under  such  an  indictment,  the  trial  court 
could  not  submit  to  the  Jury  the  issue  as  to 
whether  or  not  the  homicide  had  been  com- 
mitted while  the  accused  was  engaged  In  the 
commission  or  attempting  to  commit  a  felony, 
but  the  court  held  that  under  such  an  indict- 
ment the  prosecution  might  prove  any  facts 
which  would  bring  the  case  within  any  of 
the  provisions  of  the  statute  defining  the  of- 
fense. 

In  the  case  of  State  r.  Pewter,  136  Mo.  665, 
88  8.  W.  722,  the  Supreme  Court  of  that 
state  said:  "The  indictment  charges  that 
the  murder  was  committed  In  the  attempt  to 
rob  Atwater,  but  such  statement  was  wholly 
unnecessary,  as  the  Indictment  may  be  drawn 
(n  common  form,  and  then  when  proof  Is 
nade  that  the  homicide  was  done  In  the  per- 
petration of  a  robbery,  this  proof  being  made 
la  tantampunt  to  that  premeditation,  delib- 
eration, etc.,  which  otherwise  are  necessary 
to  be  proven,  in  order  to  constitute  murder 
in  the  first  degree.  State  v.  Hopkirk,  84  Mo. 
278 ;  State  v.  Meyers,  99  Mo.  107  [12  S.  W. 
Slfl] ;  State  v.  Donnelly,  130  Mo.  642  [32  S. 
W.  1124].  But  the  unnecessary  statement 
Aforesaid  did  not  vitiate  the  Indictment. 
Enough  was  stated  outside  of  the  matter  In 
reference  to  the  robbery,  which  made  the  in- 
dictment good,  but  we  do  not  approve  of  the 
unnecessary  averment"  In  the  case  of  Peo- 
ple V.  Glblln,  116  N.  T.  196,  21  N.  E.  1062,  4 
v.  R.  A.  757,  the  Court  of  Appeals  of  New 
Tork  held:  "An  Indictment  for  murder  In 
the  first  degree,  which  charges  that  the  kill- 
ing was  done  'willfully,  feloniously,  and  with 
Bailee  aforethought,'  is  aufflcient,  under  Pen. 
Code  N.  T.  I  183,  which  makes  the  killing 
if  a  human  being  murder  In  the  first  degree, 
vhen  committed,  without  a  design  to  effect 
Jeath,  by  one  engaged  In  the  commission  of 
1  f^ony,  and  a  conviction  thereunder  is  sus- 
tained by  proof  of  a  killing  while  in  the  per- 
Mtratlon  of  a  felony." 

[7]  Seventh.  Counsel  complain  that  the 
ieath  penalty  should  not  have  been  assessed 
m  this  case.  As  the  evidence  amply  supports 
Uie  verdict,  we  have  no  right  to  interfere, 
rhe  law  provides  that  the  Jury  may  in  their 
discretion  afl3x  the  penalty  of  death.  This 
Is  not  only  the  human  law,  but  is  also  the 
divine  law.  The  thirty-first,  thirty-second, 
thirty-third,  and  tlilrty-fourth  verses  of  the 
UilrtT-flfth  chapter  of  the  Book  of  Mnmbera 
tre  as  follows: 

"81.  Moreover  ye  shall  take  no  satisfaction 
ft«  the  life  of  a  murderer,  which  Is  guilty  of 
le&thi  but  b*  thaU  be  surety  pot  to  death. 


"32.  And  ye  shall  take  no  aatlsfactlon  for 
him  that  is  fled  to  the  city  of  his  refuge, 
tliat  be  should  come  again  to  dwell  in  the 
land,  until  the  death  of  the  priest. 

"33.  So  ye  shall  not  pollute  the  land  where- 
in ye  are :  for  blood  it  deflleth  tbe  land :  and 
the  land  cannot  be  cleansed  of  the  blood  Qiat 
is  shed  therein,  but  1^  the  blood  of  blm  Out 
shed  it 

"84.  Defile  not  therefore  the  land  which  ye 
shall  inhabit,  wherein  I  dwell :  for  I  the 
Lord  dwell  among  the  children  of  Israel." 

The  tenth,  eleventh,  twelfth,  and  thlr- 
teentb  verses  of  tbe  nineteenth  cbaiiter  of 
Deuteronomy  are  as  follows: 

"10.  That  innocent  blood  l>e  not  shed  In 
thy  land,  which  the  Liord  thy  God  giveth 
thee  for  an  Inheritance,  and  so  blood  be  upon 
thee. 

"11.  But  If  any  man  hate  Ills  ne^hbor,  and 
He  in  wait  for  him,  and  rise  up  against  him, 
and  smite  him  mortally  that  be  dle^  and 
fieeth  Into  one  of  these  cities : 

"12.  Thai  the  elders  of  his  dty  shall  send 
and  fetch  him  thence,  and  delivra  him  Into 
the  hand  of  the  avenger  of  blood,  tliat  bo 
may  die. 

"13.  Thine  eye  shall  not  pity  him,  but  then 
Shalt  put  away  tlie  guilt  of  Innocent  blood 
from  Israel,  that  it  may  go  well  with  thee." 

From  these  passages  of  Scripture  it  Is  seen 
that  under  the  divine  law  no  discretion  was 
allowed  and  every  murderer  was  condemned 
to  suffer  death,  while  under  human  law  the 
Jury  at  their  dlscretioa  may  Inflict  death  or 
Imprlsonmrat  for  life. 

Appellant  la  guilty  of  a  double  crime,  vis., 
both  highway  robbery  and  murder.  One  of 
the  citizens  of  Oklahoma,  while  quietly  and 
peaceably  pursuing  tils  way  on  one  of  the 
public  streets  of  Oklahoma  City,  was  first 
assaalted  and  robbed,  and,  because  he  called 
for  help,  he  was  brutally  murdered.  These 
facts  fully  authorized  and  Justified  the  Jury 
in  Inflicting  the  death  penalty.  We  are  not 
unmindful  of  the  awful  drcumstances  wtiich 
surround  appellant,  but  we  are  also  mindful 
of  the  fact  that  upon  the  proper  enforce- 
ment of  the  law  depends  the  safety  of  the 
lives  of  the  people  of  Oklahoma,  and,  under 
ttie  facts  and  circumstances  In  tills  case,  we 
do  not  feel  that  we  have  a  right  to  disturb 
tbe  verdict. 

We  listened  attentively  to  the  oral  argu- 
ment made  in  behalf  of  appellant,  and  have 
carefully  examined  all  of  the  propositions  so 
ably  and  zealously  presoited  in  the  brief  of 
bis  counsel.  We  have  also  considered  all  of 
the  authorities  cited  by  counsel  for  appe- 
lant, and  we  have  been  unable  to  find  any 
reasonable  ground  upon  which  the  Judgment 
of  the  lower  court  should  be  interfered  witli. 
The  Judgment  of  the  lower  court  Is,  there* 
fore,  In  all  things  affirmed. 

The  time  originally  appointed  for  the  en- 
cutlon  of  appellant  tiaving  passed,  it  is  or- 
dered that  the  Judge  of  ttie  district  court  of 
Oklaboma  oonnty  ezeeate  a  warrant  In  due 
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form  ot  law,  attested  by  the  clerk  of  the 
court  under  the  seal  of  said  coart,  and  to 
be  delivered  to  tbe  sheriff  of  eald  court,  com- 
manding said  sheriff  to  execute  appellant, 
James  Holmes,  between  sunrise  and  sooset 
«n  Friday,  January  19,  1912,  In  accordance 
with  law  and  the  Judgment  of  said  court 
beretofore  rendered. 

DOYU:,  concurs.  ABMSTRONO,  J„ 
dissents. 


HUNTEB  T.  STATEL 
<C!riinlDsl  Ooart  of  Appeals  of  Oklahoma.  Dea 

16, 1»U.) 

(ByUaiua  by  the  Cowri.) 

1.  CRWIITAL  IjAW  (S  301*)— BVIDKHOI-nJUDX- 
CIAL  NoncB. 

Hie  courts  of  this  state  take  judicial  no- 
tice of  the  fact  that  the  Kiowa  ladlan  agency 
is  adjacent  to  the  city  of  Anadarko,  where  It 
has  been  established  for  manj  years  by  the 
TTnited  States  goTerDment  They  also  take  ju- 
dicial notice  of  the  fact  that  Anadarko  Is  the 
county  seat  of  Caddo  county,  OU. 

[£:d.  Note.— For  other  casM.  see  (Miaiiial 
Law,  Dec  Dig.  S  304.*] 

2.  Rapb^  57*)— Aob  ov  FBOBHDnna  Wit- 
ness—Evidence. 

In  prosecutions  for  statutory  rape,  the  age 
of  the  complaining  witness  is  alwava  a  Question 
of  fact  for  the  jury,  to  be  determined  by  them 
from  all  the  evidence  in  the  case;  and,  when 
the  mosecutlng  witness  appears  on  the  witness 
stand  before  them,  they  may  cMirider  her  appar- 
ent age  in  determining  this  qnestioii. 
[Ed.  Note.— For  other  cases,  see  Bape,  Oent 
f  87;  Dec  Dig.  S  &7.*] 

8.  Ckwxnai.  Law  (I  1175*)— Afpbu.— Sb- 

VIBW— BABULSaB  BBBOB— VBBDICT. 

If  error  has  been  committed  by  the  con- 
viction of  a  defendant  for  statutory  rape  In 
the  second  degree,  when  under  the  evidence  he 
should  have  been  convicted  of  statutory  rape 
in  the  first  degree,  the  deftedant  cannot  be 
heard  to  complain  because  the  error  was  clearly 
to  his  advantage.  The  law  never  considers  a 
question  of  error  except  In  behalf  of  those  who 
are  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Gtlmlnal 
Law,  Dec  Dig.  %  U7S.*] 

Appeal  from  District  Court,  Caddo  Gonn- 
ty;  Frank  M.  BaUey,  Jodga 

JoB^h  Hunter  -was  oonvicted  of  crimes  and 
appaala.  Affirmed. 

Appelant  WBB  proBccnted  Information 
In  the  district  court  of  Caddo  county  for 
the  offaiae  of  statutory  rape  In  the  first 
d^ne,  and  was  found  guilty  by  the  Jury  of 
rape  in  the  second  degree.  Bis  punishment 
was  assessed  at  imprlsonmoit  In  the  peni- 
tentiary for  five  years. 

W.  R.  Haynes,  for  appellant  Smith  C. 
Matson,  Asst.  Atty.  G^,  for  the  State. 

ITURMAN,  P.  J.  It  la  contended  by  coun- 
sel for  appellant  that  venue  was  not  prov- 
en Id  this  case.  It  Is  true  that  no  witness 
testified  In  direct  language  that-  the  crime 


charged  was  committed  in  Caddo  county. 
Okl.  Cahoto,  the  mother  of  the  proaecat- 
ing  witness,  testified  that  her  home  was  at 
Apache,  Caddo  county,  and  that  she  and 
her  husband  and  the  prosecuting  witness 
had  been  on  a  visit  to  the  Cheyenne  Indians 
some  time  In  the  fall  previous  to  the  commis- 
sion of  this  offense.  Her  testimony  on  this 
subject  is  as  follows:  "Q.  Did  you  go  on 
a  visit  up  to  the  Cheyenne  Indians  some  time 
last  fall?  A.  Yes,  sir;  we  came  back  by 
here.  Q.  Did  you  stop  at  Anadarko  as  you 
came  back?  A.  Yes;  at  Joe  Hunter's  camii. 
Q.  Who  of  yonr  people  were  with  you  wheu 
you  camped  over  there?  A.'  My  folks  and 
Joe's  folks.  Q.  "Who  of  your  people  were 
with  you?  A  We  stayed  by  ourselv^  Q. 
Was  Ellen  with  you  at  that  time?  A  El- 
len Mul-ke-boy  was  with  us,  and  I  saw 
them  take  her  down  to  the  river.  Q.  Was 
your  husband  with  you  over  there?  A. 
Yes;  he  was  there."  CbaU<e«ln  testified 
that  the  prosecuting  witness  was  his  step- 
daughter. He  then  proceeded  to  testify  as 
follows:  "Q.  Did  you  and  your  wife  and 
Ellen  go  up  to  visit  the  Cheyennes  any  time 
last  fall?  A.  Yea.  Q.  As  yon  came  bade 
home,  did  yon  camp  over  here  at  old  town 
in  Anadarko?  A.  Yes;  where  Joe  Hunter 
was  camped.  Q.  Did  you  see  Joe  and  Emma 
Hunter  the  day  you  camped  there?  A.  Yes, 
sir.  Q.  Did  they  go  out  to  gather  any 
weeds  while  they  were  camped  there?  A. 
Emma  told  the  girl  to  come  and  go  with 
her  when  she  went  to  get  some  weeds.  Q. 
Where  was  Joe  Hunter  at  tliat  time,  if  yon 
luaow?  A.  Joe  was  down  at  his  camp.  Q. 
How  long  was  Emma  gone  at  that  time, 
Emma  and  Ellen?  A  They  got  back  about 
7:30."  The  prosecuting  wltaess  testified  that 
while  she  was  on  this  trip  the  offense  was 
committed  upon  her  by  appellant  It  is 
useless  to  repeat  the  revolting  details  given 
In  evidence.  It  was  further  proven  tliat 
some  ten  days  or  two  weeks  after  the  al- 
leged offense  the  prosecuting  witness  was 
taken  to  the  Kiowa  Indian  agaicy  to  be 
examined  by  the  physician  In  charge  of  the 
agency  on  account  of  the  Injuries  alleged 
to  have  been  received  by  her  at  the  time 
of  the  commission  of  this  offense: 

[1]  Courts  of  the  state  take  judicial  no- 
tice of  the  fact  that  the  Kiowa  Indian  agen- 
cy is  adjacent  to  the  dty  of  Anadarko,  in 
Caddo  county,  where  it  has  been  establish- 
ed many  years  by  the  United  States  gov- 
ernment They  also  take  judicial  notice  of 
the  fact  that  Anadarko  is  the  county  seat 
of  Caddo  county,  Okl.  Courts  take  judi- 
cial notice  of  the  boundaries  of  the  state 
and  the  counties  In  the  state,  and  also  of 
the  geographical  positions  and  location  of 
cities  and  towns  within  their  jurisdiction. 
See  Bruuson  v.  State,  4  Okl.  Or.  467,  lU 
Pac.  988;  Fuller  v.  Territory,  2  OkL  Or. 
86,  99  Pac  1098 ;  Reed  v.  Territory,  1  Okl. 
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Cr.  492,  98  Pac.  583,  129  Am.  St  Bep.  801. 

The  effect  of  Caboto's  testimony  was  that, 
when  she  returned  from  her  visit  to  the 
Cheyenne  Indians,  she  stopped  at  Anadarko 
at  Joe  Hunter's  camp.  Chall-e4ln  testified 
that,  when  they  came  hack  from  their  visit 
to  the  Cheyenne  Indians,  th^  caaved  «t 
old  town  In  Anadarko  where  Joe  Hunter 
was  camped.  The  girl  testified  that  this 
was  the  time  and  place  when  the  offeiae 
was  committed  upon  bet.  We  think  this 
sufficiently  establishes  the  venue  of  the  case. 

{2,  3]  The  evidence  shows  that  tlie  prosecut- 
ing witness,  Ellen  Mul-ke-hay,  was  an  Apache 
Indian  girL  There  was  evidence  to  the 
effect  that  she  was  about  IS  years  old  at 
the  time  of  the  commission  of  this  offens& 
It  is  contended  upon  the  part  of  counsel 
that,  if  she  was  under  the  age  of  14  years, 
the  offense  committed  was  rape  In  the  first 
degree,  and  that,  as  appellant  was  convict- 
ed by  the  Jury  for  rape  In  the  second  de- 
gree, a  valid  judgment  cannot  be  rendered 
against  him  thereon.  The  age  of  the  pros- 
ecuting witness  In  cases  of  this  sort  Is  al- 
ways a  question  of  fact,  to  be  determined  by 
the  jury  from  all  the  evldaioe  in  the  case, 
and  th^  may  consider  her  apparent  age 
when  she  appears  upon  the  witness  stand 
before  them.  We  think  that  If  error  was 
committed  In  this  matter,  appellant  cannot 
be  heard  to  complain,  as  it  was  clearly  to 
his  advantage.  For  a  discussion  of  this 
question  and  citation  of  authorities,  see 
Coleman  v.  State,  6  Okl.  Cr.  — ,  118  Pac. 
594. 

We  deem  it  due  to  counsel  who  represents 
appellant  in  this  court  to  state  that  he  did 
not  represent  appellant  fn  the  trial  of  this 
case  In  the  district  court  We  have  ex- 
amined carefully  the  various  questions  which 
have  been  discussed  In  the  brief  of  coonsel 
for  appellant  and  In  his  oral  argument  but 
as  no  exceptions  were  taken  to  the  rulings 
of  the  trial  court  and  as  we  cannot  say 
from  an  Inspection  of  the  record  that  ap- 
pellant suffered  any  material  Injury  there- 
from, It  Is  not  necessary  for  us  to  discuss 
any  of  these  questions.  If  appellant  was  not 
properly  represented  In  the  trial  court  that 
l9  his  misfortune.  If  this  was  a  ground 
for  a  new  trial,  defendants  would  employ 
none  except  the  most  Incompetent  counsel. 
We  cannot  grant  a  new  trial  upon  this 
ground  alone  where  appellant  was  repre- 
sented by  counsel  of  his  own  choice; 

The  prosecuting  witness,  her  mother,  and 
st^father  were  all  Apache  Indians,  and 
could  not  understand  or  speak  the  English 
langnage,  and  had  to  be  examined  and  gave 
their  testimony  In  court  through  an  Inters 
pretar.  It  Is  true  that  their  language  was 
broken  and  their  modes  of  expression  were 
at  times  difficult  to  understand,  but  tak- 
ing their  testimony  as  a  whole,  we  think 
that  It  sufficiently  established  the  offwse. 
In  addition  to  th^  tastbnony,  W.  a  Morrt 
son,  deputy  sheriff,  tastlfled  that  he  overheard 


a  conversation  between  appdlont  and  his 
brother  In  which  appellant  said  to  his  broth- 
er: "Ood  damn  It  I  done  it  and  they  can- 
not prove  it"  This  was  otter  the  arrest 
of  appellant  and  wlille  he  was  in  Jallpaid- 
Ing  trial  on  this  charge.  As  appellant  was 
then  in  jail  on  this  dtiarge,  the  Inference 
Is  natnnl  that  be  refrared  to  the  crime  tor 
which  he  was  being  held.  This  Inferoice  Is 
stroigthened  by  the  fact  that  although  ai^ 
pliant  took  the  stand  as  a  witness  tn  liis 
own  t>^ial^  after  having  heard  the  damag- 
ing statement  of  the  deputy  shwifl,  appel- 
lant did  not  att^pt  either  to  deny  or  ex- 
plain It  and  made  no  attempt  to  summon 
his  brother,  who  heard  the  statement  to 
testify  In  his  behalf  concerning  the  matter. 
Taking  the  evidence  altogether,  we  have  no 
sort  of  doubt  of  appellant's  guilt  It  Is  true 
that  the  prosecuting  witness  la  only  a  poor 
Apache  Indian  girl,  yet  she  Is  as  much  en- 
titled to  the  protection  of  the  law  as  any 
girl  In  the  state.  The  rich  and  Infiuential 
can  take  care  of  themselves.  It  Is  the  poor, 
the  weak,  the  humble,  and  the  Ignorant  who 
need  the  strong  arm  of  the  law  for  their 
protection.  Her  very  weakness  and  help- 
lessness should  appeal  strongly  to  the  law 
for  her  defense.  The  testimony  of  this  lit- 
tle daughter  of  the  plains  is  enough  to  touch 
a  heart  of  stone  When  asked  her  uune, 
she  replied  "Florence."  She  tertlfied  Out 
Ellen  Mul-ke-hay  was  dead. 

The  record  then  proceeds  as  follows:  "Q. 
Do  you  go  by  the  name  of  Elln  Mul-ke-hay 
or  Florence?  A.  I  got  a  new  name.  They 
call  me  Florence.  Q.  How  long  tiave  you 
gone  by  the  name  of  Florence?  A.  Since 
Septonber  when  I  started  to  school.  The 
lady  teacher  gave  me  that  name  then. 
Q.  Have  yon  ever  had  a  name  before  Flor- 
ence? A.  No.  Q.  How  long  have  you  had 
the  name  Florence!  What  was  your  name 
before  the  teacher  called  you  Florence?  A. 
Didn't  they  give  me  the  name  Florence? 
Q.  What  name  did  you  go  by  before  they 
called  you  Florence?  What  did  they  call 
you  before  they  called  yon  Florence?  A. 
The  teacher  just  called  me  the  one  name, 
Florence.  Q.  How  long  has  It  been  since 
they  have  been  calling  you  Florence?  How 
long  have  you  been  going  to  school?  A.  I 
went  to  school  four  days.  Q.  How  long 
did  you  go  to  school  in  all,  when  did  you 
Qrst  start  to  school?  A.  I  had  not  been  to 
school  any  at  that  time.  Q.  Didn't  yon  go 
to  school  before  this  happened?  A.  Xes; 
when  this  happened,  I  went  to  school." 
There  la  a  pathetic  side  to  this  Indian  ques- 
tion. This  was  their  country,  Ood  gave  it 
to  them.  It  has  been  taken  from  them  by 
the  ruthless  hand  of  power.  They  have 
been  crashed  as  with  an  iron  heel  by  the 
pitiless  and  Inexerable  march  of  dviliBatlon. 
The  least  we  can  do  is  to  protect  them  and 
help  them  as  far  as  possible  to  adapt  them- 
selves to  conditions  which  have  been  forced 
Qpcm  them  mnch  sffRlnst  tlielr  wUL   It  we 
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desire  te  conrlnce  tbem  tbat  our  drllizatlon 
Is  better  than  tbelr  preTions  mode  of  lUe, 
we  must  prove  It  by  acts  rather  than  by 
words.  Here  was  a  poor  little  Apacbe  girl, 
on  tbe  Mil  of  her  tethers,  surrounded  by 
Aliens,  unable  to  nnderdtand  or  speak  a 
single  word  of  tbelr  langaage^  and  In  ber 
helplessness  appealing  to  tbem  and  to  tiuAz 
law  for  protectltm. 

We  think  th^t  tbe  erldence  folly  sustains 
tbe  rerdlct.  The  only  thing  strange  about 
It  is  that  the  Jury  did  not  convict  appellant 
of  rape  In  tbe  first  degree  and  assess  his 
punishment  at  the  fall  limit  of  the  law, 
which,  if  they  had  done,  we  would  have 
cheerfully  sustained. 

We  find  no  error  in  the  record.  The 
Judgment  of  the  lower  court  is  therefore  In 
all  things  affirmed. 

ABMSTBONG  and  DOYLB,  3Jn  concur. 


BBOWN  STATE. 
(Criminal  Oonrt  of  Appeals  (tf  Oklahoouu  Dec 

(ByUahut  by  the  Court.) 

L  GOITBTS  (I  207*)— EXKBCISX  OV  AFPELUTI 
JUBIBDIOnON. 

A  mandamus  to  an  inferior  court  to  direct 
Its  action  in  the  course  of  iuitioe  Is  an  ezerdse 
of  appelate  Jurisdiction. 

[Ed.  Note.— For  other  casos.  see  Oonrts,  Dec. 
Dig.  S  207.*]  ■ 

2.  Cotnns  ({  207*)— JTmisDicnoir— OBiuiifAi. 
CouBT  or  Appeau— Mandamus. 

The  0(mBtitDtioii  and  statutes  cxtnter  ez- 
clnsive  appellate  jurisdiction  on  the  Criminal 
Court  of  Appeals  in  all  crimioal  cases,  to  be 
exercised  la  the  manner  prescribed  by  law,  and 
the  statutes  provide  that,  upon  the  refuMl  of 
a  Judge  in  a  criminal  case  to  certify  to  his  dia- 
qnaliucation,  "application  may  be  made  to  the 
proper  tribunal  for  mandamus,  reouiriue  him 
so  to  do."  Snyder's  Sts.  |  2016.  flelA,  that 
die  Criminal  Court  of  Appeals  has  exdosive  ju- 
risdiction to  Issue  the  writ  of  mandamus  to  an 
Inferior  coart  in  proceedings  to  disqualify  tbe 

S residing  judge  in  a  criminal  case,  and  that  tbe 
Lstrict  courts  and  tbe  Supreme  Court  on  ap- 
peal therefrom  are  without  Jurisdiction  to  al- 
low a  writ  of  mandamus  for  a  change  of  Judge 
in  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  207.*] 

Appeal  ftom  Canadian  Counfy  Court;  H. 
L.  Fogg,  Judge. 

O.  C  Brown  was  convicted  of  ft  Tiolatlon 
of  fiio  pRAlbltlon  law,  and  appeals.  Af- 
firmed. 

Forrest  ft  Sansom,  for  plaintiff  in  error. 
Smith  0.  Matson,  Asst  Atty.  Oen.,  for  the 
8tftt& 

DOYLB,  J.  Tbe  plaintUf  in  error  was 
convicted  in  tbe  county  court  of  Canadian 
county  of  a  violation  of  the  prohibition  law, 
and  on  April  23,  1910,  was  sentenced  to 
serve  ft  term  of  six  momtlui  In  the  coonty 


Jail,  and  to  pay  a  fine  of  |600.  From  this 
judgment  he  appeals. 

The  record  shows  that  before  trial  tbe  de- 
fendant filed  bis  application  for  a  change  of 
Judge,  which,  omitting  the  title  and  verifi- 
cation, Is  as  follows:  "Comes  now  the 
above-named  defendant,  Chas.  Brown,  and 
applies  to  tbe  court  for  a  change  of  judge 
In  said  action,  and  states  as  his  ground 
ther^or  that  the  presiding  judga  of  said 
county  court  Is  prejudiced  and  biased 
against  said  defendant,  and  that  said  de- 
fendant cannot  have  a  fair  and  impartial 
trial  before  said  presiding  Judge  of  said 
court  on  account  of  said  prejudice  and  bias. 
He  therefore  prays  for  a  change  of  judge  for 
the  trial  of  said  cause,"  Which  application 
was  denied.  When  the  case  was  called  for 
trial,  the  defendant  objected  to  a  trial  be- 
fore H.  If.  Fogg  as  Judge,  and.  In  support  of 
said  objection,  offered  evidence  showing  that 
he  had  Instituted  mandamus  proceedings  In 
the  district  court,  praying  for  a  peremptory 
writ  of  mandamus  ordering  and  directing 
H.  L.  Fogg,  Judge  of  tbe  county  court,  to 
grant  a  change  of  Judge  on  tbe  aforesaid 
application,  and  tbat„  in  the  event  that  tbe 
writ  Aould  be  denied  by  the  district  court, 
be  would  appeal  therefrom  to  the  Supreme 
Court,  which  objection  was  overruled  and 
exception  allowed. 

12]  The  defen^tent'8  counsel  here  contend 
that  the  coun^  court  erred  In  orermllng  his 
application  for  a  change  of  judge,  and  that 
tbe  Judge  of  the  county  court  was  without 
authority  to  ^oceed  In  the  trial  because  tbe 
mandamus  proceedings  in  the  district  court 
and  tibe  Supreme  Court  to  compel  said  coun- 
ty judge  to  certify  to  his  dlaqnaliflcatlon 
had  not  been  finally  determined.  Tin  falla- 
cy of  tills  contention  is  not  very  recondite. 
The  application  for  a  tdiange  of  judge  Is 
wholly  insu^ilent,  and  the  pendency  of  the 
proceedings  for  mandamus  in  the  district 
court  of  Canadian  conn^  or  npon  an  ap- 
peal therefrom  to  the  Buprane  Court  could, 
in  no  way  affect  tbe  ftutbority  of  the  judge 
ot  tbe  county  court  to  proceed  with  the  trial 
of  the  cas^  for  the  snffldent  reason  that 
the  district  courts  of  tills  state  are  without 
authoriigc  or  jurisdiction  to  aitertaln  an  ap- 
pUcatlon  for  «r  to  allow  a  writ  of  manda- 
mus directing  a  change  of  Judge  in  a  crim- 
inal case.  Under  tbe  constitutional  provi- 
sion and  the  act  defining  the  jurisdiction  of 
tbe  Criminal  Court  of  Appeals,  this  court  is 
given  exclusive  appellate  jurisdiction  In  all 
criminal  causes.  Among  tbe  provisions  de- 
fining Its  Jurisdiction  is  section  1916,  Sny- 
der's Sts.:  "Tbe  Criminal  Court  of  Appeals 
shall  have  exclusive  appellate  jurisdiction 
In  all  criminal  cases  appealed  from  county 
and  district  courts  in  this  state,  and  such 
other  courts  as  may  be  established  by  law." 
Section  1917.   "Tbe  Crlndnal  Court  of  Ap- 


•For  athar  mms  •■•  sasM  to^  anA  saeUoo  MUHBBR  In  X»ae.  Dig.  *  Am.  Dls.  Kay  Hs.  Sarlas  *  B«*r  iBOMEta 


Digitized  by 


Google 


448 


119  PACIFIO 


REPOBTEB 


paalB  tfiall  bare  ezduBlTe  appellate  Jurisdic- 
tion ooextaulve  with  tbe  llmlta  at  the 
state  bi  all  criminal  cases  In  the  manner, 
and  under  mch  r^sulattons,  a>  may  be  pre- 
scribed b;  law."  In  the  case  of  ex  rel.  En- 
banks  T.  Cole,  District  Judge,  4  OkL  Gr.  25, 
109  Pac.  736,  it  ia  said:  "A  mandamus  to 
an  inferior  court  la  in  the  nature  of  appel- 
late Jurisdiction.  The  term  'appellate,'  in 
the  constitutional  phrase,  'a  Criminal  Court 
of  Appeals  with  excloalTe  appellate  Juris- 
diction in  bU  criminal  cases/  is  not  used  In 
a  restricted  sense,  tut  in  Its  broadest  sense 
as  embracing  the  power  and  Jurisdiction  to 
review  and  correct  the  proceedings  of  In- 
ferior courts  In  criminal  cases  brought  be- 
fore it  for  determination  in  the  manner  pro- 
vided by  law."  Section  2016,  Snyder's  Sts., 
provides:  "Any  party  to  any  cause  pending 
in  a  court  of  record  may  In  term  time  or  in 
vacation  file  a  written  application  with  the 
clerk  of  the  court,  setting  forth  the  grounds 
or  facts  npon  which  the  claim  is  made  that 
the  Judge  Is  disqualified,  and  request  him 
to  so  certify,  after  reasonable  notice  to  the 
other  side,  same  to  be  presented  to  such 
Judge,  and  upon  bis  ftillure  so  to  do  within 
three  days  before  said  cause  Is  set  for  trial, 
application  may  be  made  to  the  propor  tri- 
bunal for  mandamus  requiring  him  so  to 
do." 

[1]  Where  a  mandamus  issues  to  direct 
the  action  of  a  legal  tribunal  proceeding  In 
the  course  of  Justice,  it  Is  an  exercise  of  ap- 
pellate Jurisdiction.  In  other  cases  it  Is 
generally  an  zeroise  of  original  Jurisdic- 
tion. The  Criminal  Court  of  Appeals  having 
exclnslve  appellate  Jurisdiction  in  all  crim- 
inal cases,  an  application  for  a  writ  of  man- 
damus in  a  proceeding  for  a  change  of  Judge 
In  a  criminal  case  under  section  2016.  supra, 
most  be  made  to  tills  conrt  For  this  rea- 
son the  pendency  of  the  mandamus  proceed- 
ings in  the  district  or  Supreme  Court  could 
in  no  way  afftet  the  authority  of  the  presid- 
ing Judge  of  the  county  conrt  to  proceed  and 
try  this  case. 

Tlie  record  shows  tliat,  when  the  court  in- 
structed the  Jury,  one  of  the  Jurors,  Mr. 
Shupe,  made  the  following  Inquiry:  "By  Mr. 
Shupe:  I  am  not  altogether  satisfied  as  to 
tbe  law.  The  Idea  Is  here —  By  the  Court: 
Right  there.  These  Instructions  given  you 
are  the  law  of  the  case,  and  by  these  you 
will  be  guided.  Now,  if  there  is  anything 
you  don't  understand  with  reference  to  theae 
matters  after  you  retire  to  your  Jury  room, 
ask  the  ballllt  to  bring  you  back  down,  and 
the  court  will  try  to  explain  It  to  you.  It 
being  nearly  noon  now,  we  will  watt  on  yon 
a  few  minutes,  and  see.if  yon  can  agree  up- 
on a  verdict  By  Mr.  Forrest:  I  want  to 
take  an  exception  to  that  statemoit  of  the 
court."  It  is  contended  that  this  action  and 
language  of  the  court  was  manifestly  preju- 
dicial to  a  fair  consideration  of  the  case  by 


tbe  Jury.  We  tUnk  the  court  mffidently 
safeguarded  the  legal  rights  of  the  defendant 
hi  the  instructions  givoi,  yet  it  would  i^eem 
that  the  court  In  aasenlng  the  maximum 
penalty  of  the  law  for  the  first  offoise  after 
tbe  Jury  had  failed  to  agree  on  the  punish' 
ment  to  some  extent  Justifies  some  of  tbe 
criticisms,  if  not  the  contention  of  counsel 
that  the  presiding  Judge  was  unfair  in  his 
conduct  of  the  trial. 

JEVhlle  our  examination  of  tbe  record  con- 
vinces us  of  the  guilt  of  tbe  defoidant,  It  al- 
so convinces  us  that  tbe  sentence  pronounced 
against  the  defendant  la  excesslTe.  It  is 
both  the  spirit  and  Intaiflon  of  the  law  that 
sentence  shall  be  Imposed  In  criminal  cases 
for  the  protection  of  society,  and  the  ref- 
ormation of  tlie  offoider.  As  we  view  tSiSa 
case,  the  action  of  the  conrt  complataied  of 
prevented  the  Jury  from  fully  considering 
tbe  case  by  assessing  tbe  punishment  in  their 
verdict  For  tills  reason,  we  have  concluded 
to  modify  tbe  soitence  to  the  extent  of  re- 
ducing it  one-half.  The  Jndgmeitf  and  sen- 
tence is  therefore  modified  to  read  three 
numths  conflnemeat  in  the  oonnly  Jail  of 
Canadian  county  and  to.  pi^  a  fine  of  (250, 
and,  in  default  of  the  payment  of  said  fine^ 
tb9  same  to  be  satisfied  according  to  law. 

The  Judgment  of  the  county  court  of  Cana- 
dian coun^  as  modified  herein  la  hereby  af- 
firmed, and  the  cause  remanded,  with  direc- 
tion to  mfOTce  the  Judgment  as  modified. 

FURMAN,  P.  J.,  and  AHMSTBONG,  J, 
concur. 


McGART  V.  STESLB,  DUtrict  Judge. 
(Supreme  Court  of  Idaho.   DeC  11,  1811.) 

(Bj/Hahiu  H  the  Court.) 
X.  TaiAz,  (i  887*)— DuxDM  OF  Court— I>»- 

ozsioH  or  Cask. 

Under  tbe  provision*  of  section  4406,  Ber. 
Codes,  upon  a  trial  <tf  a  question  of  fsct  by  the 
court,  its  decision  must  be  given  la  writing  and 
filed  with  tbe  clerk  within  20  dayi  after  tfao 
cause  is  submitted  for  decision. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent. 
Dig.  H  90S-907;  Dea  Dig.  {  387.*] 

2.  Tbuz.  d  387*)  —  DCTXBS  or  Godbt  —  Ds- 
cisioN  or  Cass. 

Under  the  provisions  of  section  Itj,  art  5, 
of  the  CoDstitution,  do  Justice  of  the  Supreme 
Court,  or  district  judge,  shall  be  paid  hit  salary, 
or  any  part  thereof,  unless  he  shall  have  Brat 
taken  and  subscribed  an  oath  that  there  is  not 
in  hia  hands  any  matter  in  coutroversy,  not  de- 
cided by  him,  which  had  been  finally  submitted 
to  hltn  for  his  consideration  and  determination 
30  days  prior  to  the  taking  and  snbscribing  of 
Bucb  oath. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  il  903-807;  Dea  DigTl  S87.*] 

3.  TaxAL  (I  387*)  — Duties  or  Conn— De- 
cision OF  Case. 

The  failure  of  counsel  to  furnish  the  trial 
court  with  a  brief  ts  not  a  sulfirient  reason  ta 
justify  the  court  in  deiaying  a  decision  longer 
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tbmn  tfaa  period  preKilbed  by  flectioo  4406,  Rct. 
Codes. 

r&d.  Note^For  other  caee^  aee  Trial,  Cent. 
Diir.  li  908-007;  Dea  TMgTi  387.*] 

4.  Marhaicub  (f  61*)— Subjiutb  or  Rblisv— 

Acts  or  Junon. 

Heldt  under  the  facte  of  this  case,  that  a 
peremptory  writ  of  nundate  must  iasoe  as 
prayed  for  in  Uie  petition. 

[Bd.  Note.— Fcv  other  cases,  see  Mandamus, 
Cent.  Dig.  II  98-100;  Dec.  Dig.  S  fil.*]  - 

Original  proceedings  by  Ira  McGary  for 
writ  of  mandate  to  compel  Edgar  G.  Steele, 
as  Judge  of  the  District  Court  of  the  Second 
Jufflclal  District,  to  try  a  case  tried  and 
submitted  to  him  for  decision.  Writ  ipranted. 

W.  U.  Casady,  for  petiUoner. 

SULJ.1VAN,  J.  This  is  an  original  appU- 
cation  for  a  writ  of  mandate  to  the  Honora- 
ble Edgar  O.  Steele,  as  judge  of  the  Second 
judicial  district  of  the  state  of  Idaho,  requir- 
ing him  to  show  cause,  If  any  be  may  have, 
why  he  has  not  decided  the  case  of  Ira  Mc- 
Gary T.  Steve  WtncheBter,  George  D.  Smith, 
and  P.  F.  Courtney,  which  cause  was  tried  or 
heard  and  submitted  to  said  court  on  the  19th 
day  of  Septonber,  1011,  Cor  final  declalon  and 
Judgment 

The  application  for  the  writ  shows  the  fol- 
lowing facts:  That  on  the  11th  day  of  April, 
1908,  an  action  of  claim  and  delivery  was 
commenced  In  said  district  court,  wherein 
the  said  Store  W,Inchester  was  plaintiff  and 
Ira  HcOary,  the  plaintiff  herein,  was  de- 
fendant; tiiat  in  said  action  said  Winchester 
filed  his  undertaking  for  the  delivery  to  him 
of  the  possession  of  the  personal  property 
therein  claimed  by  him  In  the  sum  of  $3,000, 
with  Qeorge  D.  Smith  and  P.  F.  Courtney  as 
niretles  thereon;  that  said  action  was  heard 
without  a  Jury  before  said  district  court,  the 
Honorable  Jndge  Steele  presiding,  on  Septem- 
ber 30,  1906,  and  after  the  evidraice  of  both 
plaintiff  and  d^endant  had  been  submitted 
the  cause  was  taken  under  advisement  by  the 
court,  and  W.  N.  Scales,  Esq.,  attorney  for 
said  plaintiff,  Winchester,  was  given  until 
October  20th  to  file  a  brief,  and  W.  H.  Casa- 
dy, Esq.,  attorney  for  the  defendant,  Mo- 
Oary,  was  to  have  until  Novonber  10th  tbere- 
after  In  which  to  file  a  reply  brief,  which 
briefs  were  filed  accordingly.  Thus  It  aih 
pears  that  said  case  was  folly  submitted  to 
the  court  for  decision  on  the  10th  of  Novem- 
ber, 1906,  and  that  said  Judge  and  court  held 
•aid  case  under  advisement  until  the  29th  of 
July,  1909,  thus  holding  said  cause  under 
advisement  for  nearly  nine  months  before  a 
decision  was  roidered.  Thereafter  a  new 
trial  was  granted  In  said  cause  on  February 
4.  1910,  and  on  S^tember  6,  1910,  the  plain- 
tiff, through  his  atttnney,  W.  N.  Scales,  Esq., 
dismissed  said  claim  and  delivery  action,  and 
Judgment  was  rendered  in  favor  of  the  de- 
fendant for  the  return  of  said  chattel  prop- 


erty, or  the  value  thereof,  found  by  the  court 
to  be  the  sum  of  |1,B00. 

It  also  appears  that  said  Winchester  neg- 
lected and  failed  to  return  said  chattel  prop- 
erty to  the  defendant,  McOary,  or  to  pay 
htm  the  value  thereof,  whereupon  McGary 
took  out  execution  therefor  In  said  action, 
and  placed  the  same  In  the  hands  of  the  sher- 
iff of  Idaho  county,  which  execution  was  by 
said  sheriff  returned  satisfied  In  part  only, 
with  a  further  return  that  the  balance  of  the 
diattel  property  referred  to  could  not  be 
found;  and  that  no  propert^of  said  plaintiff, 
Winchester,  could  be  found  in  said  Idaho 
county  from  which  to  make  the  balance  of  said 
Judgment  and  costs.  Thereafter,  on  the  11th 
of  January,  1911,  the  said  Ira  McGary  brought 
an  action  on  said  replevin  bond  against 
said  Winchester  and  his  said  bondsmen. 
Smith  and  Courtney,  to  recover  the  balance 
du^  on  said  Judgment,  which  was  the  sum  of 
(1,029.10  and  costs;  that,  prior  to  the  bring- 
ing of  said  last-mentioned  action,  said  Win- 
chester left  the  state  and  went  to  Alaska,  and 
the  snnunons  In  that  case  was  not  served  on 
him,  and  he  made  no  appearance  in  said  ac- 
tion. '  l^e  summons  was  served  on  said  Smith 
and  Courtney,  who  appeared  In  said  action 
by  their  attorney,  W.  N.  Scales;  that  this  ac- 
tion was  continued  upon  the  motion  of  the 
answering  dtfendants  over  the  January  and 
June  terms,  1911,  of  said  court,  and  was 
brought  to  trial  on  the  said  19th  day  of  Sep- 
tember, 1911;  that,  prior  to  the  hearing  of 
said  Bcthm,  the  attorney  fior  aald  defOidanta 
stated,  In  the  presence  of  the  Honorable  Ed- 
gar a  Steele  and  tiie  attorn^  for  said  Mo* 
Gary,  that  said  defendants  had  no  defense  to 
said  action,  and  requested  coonBei  for  Mc- 
Gary to  conamt  to  waive  a  Jnry,  which  re- 
quest was  granted,  and  the  cause  was  tried 
by  the  court  without  a  Jury.  The  plabiUff 
introduced  hla  evidence^  and  the  defendants 
introduced  no  evidence  whatever,  and  the 
cause  was  taken  under  advisement  by  the 
court  on  the  19th  day  of  Si^temhar,  1911. 
At  the  close  of  the  trial,  the  said  W.  N.  Scales 
requested  of  the  court  that  a  stay  of  execu- 
tion be  granted  therein  for  a  period  of  60 
days,  which  application  was  opposed  by  the 
attorney  for  the  plaintiff,  "whereupon  the 
court  stated  that  a  stay  of  60  days  would 
be  too  long;  that  30  days  would  be  enough;" 
that  said  Judge  had  held  said  cause  under 
advisement  since  said  19th  day  of  September, 
1911,  unOl  the  10th  day  of  November,  1911, 
when  this  application  was  made;  that  on  the 
15th  of  October,  1911,  the  plaintiff,  through 
his  attorney,  made  a  request  and  demand 
In  writing  upon  the  said  Judge  that  he  take 
action  at  an  early  date  In  said  cause,  and 
render  some  kind  of  a  decision  therein;  that 
said  Judge  failed  to  r^ly  to  said  written 
request,  and  n^lects  and  fails  to  decide  said 
case;   that  affiant  believes  that  said  Judge 
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has  held  and  la  now  holding  said  case,  and 
neglecting  t6  render  any  judgment  deci- 
sion therein,  for  the  poriKise  of  hindering  and 
delaying  the  plaintiff  from  recetvlxe  the  ben- 
efits of  said  judgment  to  which  he  is  entitled; 
that  the  said  delay  In  bo  rendering  the  judg- 
ment may  take  the  place  of  the  stay  of  exe- 
cution as  requested  by  the  attorn^  for  said 
defendactB. 

Upon  that  application  an  altematlTe  writ 
of  mandate  was  issued  and  served,  with  a 
copy  of  the  petitton  or  complaint,  upon  the 
Honorable  Edgar  C.  Steele.  The  return  to 
said  writ  Is  as  follows:  **Oome8  now  the  de- 
fendant, and  states  to  the  court  that  he  is 
waiting  for  a  brief  hi  this  case,  which  It 
was  agreed  by  the  parties  at  the  time  the  evi- 
dence was  heard  should  be  furnished  by  W.  M. 
Scales,  an  honorable  practitioner  and  attor^ 
n^  for  the  d^mdants  In  this  case,  aU  of 
which  facts  are  and  were  well  known  to  the 
honorable  counsel  who  filed  a  petition  lor 
a  writ  In  this  case  at  the  time  the  affidavit 
was  made  therein.  The  court  desires  to  have 
the  said  brief,  and  an  opportunity  to  examine 
the  cas^  and  reach  a  satisfactory  concluslou 
therein;  and  furOier  affiant  sayeth  not** 

[3]  The  return  does  not  deny  any  of  the 
allegations  of  the  complaint  or  petition,  and 
sets  up  as  a  defense  that  the  honorable  judge 
Is  waiUi^  for  a  brief  from  W.  N.  Scales,  at- 
tomey  for  the  defendants  In  said  action.  The 
excuse  that  the  judge  was  waiting  for  a  brief 
from  tbe  attorney  for  d^oidants,  and  had 
failed  to  fix  a  time  in  whidi  such  brief  must 
be  filed,  under  the  facts  of  this  case,  is  not  a 
snfficlent  excuse  to  deserve  any  consideration 
from  this  court  How  long  would  the  honor- 
able judge  continue  to  wait  for  said  brief? 
Indefinitely,  so  far  as  his  answer  Indicates, 
as  52  days  had  already  e^lred  since  the  case 
was  submitted  for  decision.  It  Is  alleged  In 
the  petition  that  the  judge  Is  holding  said 
case  and  neglecting  to  render  any  judgment  or 
decision  therein  for  the  purpose  of  hinder- 
ing and  delaying  said  plaintiff  from  receiving 
the  benefits  of  the  judgment  to  which  he  is 
entitled.  The  judge  has  admitted  that  alle- 
gation by  not  denying  It  In  his  answer.  The 
judge  also  granted  a  stay  of  execution  for 
30  days  upon  any  judgment  that  might  be  en- 
tered in  said  case.  Not  only  was  the  court 
waiting  for  a  brief,  thus  delaying  entering 
Judgment,  but  had  granted  a  stay  of  30  days 
upon  any  judgment  that  might  be  entered  in 
said  case.  These  facts  indicate,  at  least,  that 
the  Judge  was  attempting  to  hinder  and  de- 
lay the  plaintiff  by  granting  an  Indefinite 
time  for  filing  a  bri^,  and  by  further  grant- 
ing a  stay  of  execution  for  30  days  upon  any 
judgment  thereafter  to  be  entered.  It  is  such 
proceedings  as  these  that  cause  laymen  and 
litigants  to  complain  so  much  of  the  delays 
of  the  courts,  and  induce  attorneys  sometimes 
to  conclude  that  the  court  is  "standing  in" 
with  opposing  counsel  In  granting  delays  up- 
on flimsy  pretexts.  Such  delays  ought  not 
to  be  tolerated  by  any  court 


Is  all  of  tbe  writer's  experience  as  a  prac^ 
tltloner  and  on  the  bench,  there  has  not  come 
under  bis  observation  a  oue  where  tbe  de- 
lays have  been  so  great  and  the  causes  of 
delay  so  frivolous  as  in  the  case  at  bar.  Tbe 
original  action  out  of  which  Oils  action  aris- 
es was  an  action  in  r^levln;  the  defendant's 
personal  property  was  taken  from  him  and 
turned  over  to  the  plaintiff;  fbe  canae  was 
tried  by  the  court,  and  after  being  ssbmttted 
for  final  determination  the  court  held  It  from 
the  10th  day  of  November.  1909,  until  the 
29th  of  July,  1910,  nearly  ntoe  months,  with- 
out deciding  it,  and  a  new  trial  was  there- 
after granted  therein,  and  then  the  plaintiff 
dismissed  his  replevin  suit,  still  retaining  pos- 
session of  the  proper(7,  and  departed  from 
the  state.  Judgment  was  finally  entered  in 
ftivor  of  tile  deffflidant  In  the  replevin  action 
for  tbe  return  of  the  property,  or,  It  retom 
could  not  be  had,  for  $1,500.  its  value.  Exe- 
cution was  Issued  on  that  jodgment  and  re- 
turned satisfied  in  part  cmly.  hereafter  tbe 
dtf  endant  in  tbe  r^levln  suit  brongbt  fals  ac- 
tion on  said  T^levin  bond  against  said  Wln- 
diestpr  and  his  sureties  to  recovw  the  bal- 
ance due  on  said  judgment,  amounting  to  91, 
029.10  and  costs.  At  tbe  request  of  tlw  attor- 
ney tor  tbe  defOndants,  tbat  case  was  cim- 
tlnued  over  two  terms  of  court,  and  vras 
finally  tried  on  the  lltb  day  of  Septanber, 
1911,  at  which  time  counsel  tor  the  defend- 
ants admitted  that  be  had  no  d^mse  to  said 
action,  and  the  case  was  submitted  to  the 
court  for  decision,  and  stay  was  granted  for 
30  days;  on  what  the  stay  was  granted  we  are 
not  Informed,  but  suppose  on  any  prospective 
judgment  that  might  be  rendered  in  said 
case,  thus  giving  defendant  and  his  bondsmen 
further  delay. 

Judge  Steele  was  fully  cognisant  of  the 
numerous  delays  that  had  occurred  in  said 
two  cases,  as  he  had  tried  them  both,  aad 
in  his  return  to  the  alternative  writ  the  only 
defense  offered  la  that  he  Is  waiting  for  a 
brief  from  the  defendants'  counsel,  whm 
counsel  for  defendants  had  admitted  in  his 
presence,  as  shown  by  the  record,  that  de- 
fendants had  no  defense  whatever  to  the 
action.  And  still  the  judge  was  waiting, 
according  to  his  return,  for  said  bri^  "and 
an  opportunity  to  examine  the  case,  and 
reach  a  satisfactory  conclusion  therein." 
Why  did  he  need  a  brief,  If  it  was  admitted 
by  couns^  for  defendants  that  they  had  no 
defense  whatever  to  said  action?  Need  it 
take  long  for  him  to  arrive  at  "a  satisfacto- 
ry conclusion"  in  sucb  an  action?  We  tiilnk 
not 

[1]  Section  4406,  Rev.  Codes,  provides  as 
follows :  "Upon  a  trial  of  a  question  of  fftct 
by  the  court  its  decision  must  be  given  in 
writing  and  filed  with  tbe  derk  within  twen- 
ty days  after  the  cause  Is  submitted  for  de- 
cision." Tbat  section  requires  the  district 
court  when  a  case  Is  tried  by  It  without  a 
jury,  to  file  its  decision  In  writing  20  days 
after  tbe  cause  Is  submitted  tor  decision. 
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While  a  failure  on  the  part  ot  the  district 
court  to  render  hl«  decision  within  20  days 
after  the  cause  is  eabmltted  for  decision  will 
not  Invalidate  or  avoid  the  Judgment  entered 
thereafter  ( Idaho  Comstock,  etc..  Go.  v. 
Lundstrum,  9  Idaho,  257,  74  Fac.  976),  BtUl 
it  Is  mandatory  upon  the  trial  court  to  ren- 
der its  decision  within  20  days  after  the 
submission  of  the  case;  and  if  the  district 
court  fails  to  file  the  decision  within  the  20 
days  be  may  be  required  to  do  so  by  writ  of 
mandate,  and  this  is  the  process  by  which 
this  statute  can  be  enforced.  The  only  ques- 
tion raised  under  this  statute  in  the  Idaho 
Comstock  Case  was  the  validity  ot  a  judg- 
ment entered  after  the  expiration  of  the  20 
days  from  the  final  submission  of  the  case; 
and  the  statement  made  In  that  case  with 
reference  to  the  statute  being  directory  had 
reference  only  to  the  validity  of  a  Judgment 
entered  after  the  expiration  of  the  20  days 
fixed  by  the  statute.  The  suggestion  and  ob- 
servations ■  of  the  writer  of  that  opinion  in 
regard  to  the  provisions  of  said  section  be- 
ing directory  are  dictum,  and  were  not  nec- 
essary to  a  decision  of  the  question  present- 
ed In  that  case.  District  courts  are  not  re- 
quired to  hear  more  cases  than  they  can  de- 
cide, and  the  reasons  given  In  the  dictum 
in  that  case  for  holding  the  provisions  of 
said  section  merely  directory  are  not  a[>- 
pllcable  to  the  case  at  b&T. 

[2]  Said  section  of  the  statute  and  section 
17  of  article  5  of  the  state  Constitution, 
which  latter  provides,  among  other  things, 
that  no  district  judge  or  Supreme  Justice 
shall  be  paid  his  salary,  or  any  part  there- 
of, unless  he  shall  have  first  taken  and  snb- 
ecribed  an  oath  that  there  Is  not  In  his 
hands  any  matter  In  conttoverBy,  not  decid- 
ed by  htm,  which  had  been  finally  submitted 
for  his  consideration  and  determination  30 
days  prior  to  taking  and  Bubscribing  such 
oath,  clearly-  indicate  that  the  Legislature 
and  the  framers  of  the  Constitution  intend 
that  after  a  case  had  been  submitted  for  de- 
cision to  a  Judge  or  court  a  prompt  decision 
must  be  rendered. 

This  transaction  shows  that  the  plaintiff 
In  this  proceeding  was  deprived  of  his  prop- 
erty on  the  11th  of  April,  1908,  and  by  the 
default  of  the  plaintiff  in  the  replevin  ac- 
tion it  appears  that  the  plaintiff  had  no 
right  or  claim  to  said  property  whatever, 
and  still  the  court  would  dally  along  and 
permit  counsel  for  the  defendants  to  delay 
the  plaintiff  In  this  proceeding  from  recover- 
ing for  property  he  was  Illegally  deprived 
of  for  about  3%  years ;  and  we  suppose  the 
judge  would  have  still  been  waltlog  for  the 
brief  of  coonsel,  had  it  not  been  .for  the 
granting  of  the  writ,  and  In  a  case  where  It 
was  admitted  there  was  no  defense  what- 
ever. It  seems  to  us  from  the  facts  as  they 
appear  In  the  record  that  tills  case  is  the 
nmit,  fti^  we  would  soggest  to  the  honor- 


able defendant,  when  there  Is  no  defense  to 
an  action,  when  It  Is  admitted  by  counsel  for 
the  defendants  that  they  have  no  defense, 
that  such  a  case  ought  to  be  decided  prompt- 
ly, and  not  delay  a  decision  for  a  brief  that 
Is  not  needed.  Counsel  ought  not  to  Im- 
pose upon  the  generosity  of  the  court  by 
asking  for  unusual  and  unreasonable  time 
in  which  to  present  briefs,  nor  should  the 
court  be  overflowing  with  generosity  on  such 
occasions.  It  Is  the  duty  of  the  court  to 
require  briefs  to  be  filed  when  necessary,  so 
that  the  decision  can  l>e  made  within  tlie 
statutory  period. 

[4]  The  peremptory  writ  must  be  Issued  as 
prayed  for,  and  It  Is  so  ordered,  with  costs 
of  this  proceeding  In  favor  of  the  plaintiff. 

STBWABT,  O.  J.,  and  AILSHIi;  con- 
cur. 


BLISS  et  al.  v.  BLISS  et  ux. 
(Supreme  Court  of  Idaho.    Nov.  2,  1911.) 

{SyUahiu  hy  ike  Oovrt.) 

1.  Guts  (S  18*)— VAunrrT— Delivbrt. 

A  declaration  of  latentlou  to  make  a  gift 
nnaccompanied  by  a  transfer  or  delivery  ox 
the  property,  is  no  gift  at  all,  and  cannot  be 
enforced  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  H  2&-SS;  Dec.  Dig.  |  !&•] 

2.  Tbtjstb  fl  21*)  —  BxrasBB  TBinm  —  Orea.- 

TION. 

No  exact  words  or  terms  are  necessary  to 
establish  a  trust,  but  a  voluntary  trust  cannot 
be  complete,  unless  there  Is  reasonable  certainty 
as  to  the  manner  in  wht(4i  the  trust  fund  is  to 
foe  used  or  applied :  and  the  purposes  of  the 
trust  must  be  plaioly  Indicated. 

[EU.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  8S  29,  30;  Dec  Dig.  |21.*] 

3.  Trusts  (§  29*>— Exfuss  Tbusts— Cau.- 

TION. 

Vague  and  indefinite  expressions,  or  mere 
words  of  recommendation  or  sentiment,  will 
not  be  held  to  create  a  trust  or  define  its  scope. 
The  proof  of  intention  to  estaUish  the  trust 
must  t>e  unequivocal. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Dec 
Dig.  S  2».«] 

4.  Tbusts  (S  29*)~S£epbbss  TausTa— Cbea- 

TION. 

Where  a  son  had  before  bis  marriage  In- 
sured his  life,  naming  bis  fattier  and  mother  in 
the  insurance  policy  as  benefldaries,  and  8ul>- 
sequeot  to  marriage  dedlned  to  change  the 
beneficiaries  in  such  policy,  but  expressed  to 
the  father  the  hope  and  expectation  that  the 
father  and  mother  wduld  take  care  of  his 
family  In  case  of  death,  and  never  allow  them 
to  want  for  anything,"  such  words  are  not  Buffi- 
cient  to  establish  a  trnst,  M  fix  Its  terms. 

[Ed.  Note.— For  oOier  caasB.  see  Trusts,  Dec 
Dig.  i  29.*] 

6.  TBUsrra    (|    809*)— Obutior  — Ikplikd 

Tbitsts. 

Courts  of  equity  may  declare  and  enforce 
a  trust,  but  they  have  no  authority  to  create  a 
trust,  or  to  make  a  contract  for  the  parties, 
where  they  did  not  see  fit  to  make  the  contract 
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thenwelTe*,  under  ebcnoMtMOM  where  notnut 
conld  be  implied  or  lemilt      operation  of  law. 

[Ed.  Note.— For  other  eaaea  we  Tnuti,  I>ee. 
IMg.  i  S69.'] 

SDlIiTan,  J.,  diMentliic. 

Appeal  from  District  Court,  Gaoym  Ooim- 
ty;  Ed.  L.  Bryan,  jQdge. 

Action  by  Ida  Bliss,  In  her  own  behalf  and 
as  guardian  of  Naomi  Bliss,  a  minor,  against 
Friend  J.  BItas  and  wife.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Reversed 
and  remanded. 

Henry  Z.  Johnson  and  John  T.  Morrison, 
for  appellants.   Hawley,  PnCkett  &  Hawley, 

for  respondents. 

AILSHIE,  J.  This  action  was  instituted, 
praying  a  Judgment  and  decree,  declaring 
Friend  J.  Bllsa  and  Adelaide  BUss  trustees 
of  the  proceeds  of  a  certain  life  Insurance 
policy  for  the  use  and  benefit  of  the  plain- 
tiffs Ida  Bliss  and  Naomi  Bliss,  a  minor. 
Ida  Bllsa  is  the  surriving  widow  of  one  Ezra 
Rtff  BUss,  now  deceased,  and  Naomi  Bliss 
is  the  daughter  and  minor  child  of  Ida  Bliss 
and  Ezra  Ray  BUss.  The  appellants,  Friend 
J.  Bliss  and  Adelaide  Bliss,  are  the.  father 
and  mother  of  Ezra  Ray  Bliss,  deceased.  On 
the  23d  day  of  June.  1904,  Ezra  Ray  Bliss, 
being  then  unmarried,  took  out  a  life  Insur- 
ance policy  In  the  Bankers'  Reserve  Life 
Company  of  Omaha,  Neb.,  for  $S,000,  and 
caused  his  father  and  mother,  the  appellants 
herein,  to  be  named  as  the  Wieflciaries  un- 
der that  policy.  Thereafter,  and  on  the  1st 
day  of  January,  1907,  Efera  Ray  Bliss  was 
married  to  the  respondent,  Ida  Bliss.  There- 
after, and  on  the  1st  day  of  November,  1907, 
there  was  bom  to  respondent  Ida  Bliss  and 
Ezra  Ray  Bliss,  a  daughter,  Naomi  Bliss, 
who  is  the  other  respondent  in  this  case.  The 
policy  of  insurance  was  deposited  by  Ezra 
Ray  Bliss  with  the  First  National  Bank 
at  Emmett  for  safe-keeping,  and  It  remained 
in  the  custody  of  the  bank  from  that  time 
until  after  the  death  of  the  insured,  which 
occurred  on  the  3d  day  of  February,  1908. 
The  policy  was  thereafter  delivered  to  the 
appellants  herein,  and  was  by  them  collected 
from  the  insurance  company.  This  suit  was 
subsequently  Instituted  by  the  wife  of  the 
deceased  and  the  infant  daughter  to  have 
the  beneficiaries  named  in  the  policy  de- 
clared to  be  trustees  for  the  use  and  bene- 
fit of  the  wife  and  daughter  of  the  deceased. 
The  trial  resulted  in  a  Judgment  In  favor 
of  the  plaintiffs,  and  the  d^endants  prose- 
cated  this  appeaL 

The  question  to  be  determined  on  this  ap- 
peal is,  Was  there  sufficient  evidence  to 
Jnatl^  the  trial  court  in  decreeing  and  de> 
daring  a  trust  in  this  case,  and  does  the 
evidence  show  that  the  beneficiaries  named 
in  the  policy  were  ever  constituted  trustees, 
or  did  they  take  the  absolute  title  to  the 
bowflfai  under  the  policy?  The  evid^ce  In 


the  case  is  mtirely  oral.  No  erlduice  of 
any  tnut  ms  ever  reduced  to  writing.  The 
oral  testimony  famished  la  exceedingly  mea- 
SOT  and  desultoiy.  It  all  revolves  about  and 
lefert  back  to  a  conversation  whlcfa  took 
place  between  Ray,  the  insured,  and  his 
father,  one  of  the  beneficiaries,  shortly  sub- 
sequent to  the  birth  of  respondent's  chUd, 
Naomt  Ida  Bliss  teetlfled  that  after  the 
death  of  her  hnsband  her  ftither^ln-law  told 
her  that  a  short  time  after  the  Urth  of 
Naomi,  when  he  and  Bay  were  out  duck 
banting,  that  he  approadied  his  son  on  the 
aabject  of  changing  the  baiefldarles  in  bis 
insnrance  policy.  She  teatifies  that  her  fa- 
ther-in-law  repeated  the  conversation  to  her 
as  follows: 

"  'While  Bay  and  I  were  oat  dock  hanO 
ing  one  tlme'-~I  believe  it  was  in  October 
or  November,  I  am  not  sure  which,  probably 
September,  1907 — 'I  inaisted  on  Bay  chang- 
ing the  policy,  since  he  had  a  wife  now'— and 
I  believe  it  was  after  the  bal^  was  born. 
He  said:  'You  have  a  wife  and  family  now. 
You  should  dunge  your  policy.  You  can't 
ttil  what  Is  going  to  happen  to  you.'  And 
Bay  said:  'No;  Father.  I  am  perfectly  sat- 
isfied the  way  It  is;  I  intend  to  leave  it  that 
way.'  He  Insisted  on  him  changing  it,  but 
Bay  said  he  knew— In  his  exact  words:  'I 
know  you  and  mether  will  take  care  of  my 
family  In  case  of  my  death,  and  never  allow 
them  to  want  for  anything,  and  you  know 
that  would  be  my  wish.' " 

The  appellant  Friend  J.  Bliss,  relates  the 
conversation  and  transaction  as  follows:  "At 
the  time  of  my  son's  death,  I  did  not  know 
who  was  named  as  beneficiary  in  the  policy. 
The  only  time  I  ever  saw  the  policy  was 
when  it  was  first  made  out  I  knew  it  was 
made  out,  in  the  first  place,  to  Mrs.  Blias 
and  myself,  but  I  had  no  further  knowledge 
of  the  mattw.  About  the  13th  of  November, 
1907,  I  was  going  over  some  papers  with  my 
son,  and  I  found  a  policy  of  his  in  the  Com- 
mercial Travelers'  of  Chicago.  It  was  the 
first  I  knew  of  this  policy.  I  looked  It  over, 
and  noticed  that  he  had  made  bis  mother 
the  beneficiary.  I  said:  'Ray,  now  you  have 
a  wife  and  child,  don't  you  think  you  had 
better  change  this,  and  make  it  to  your  wife 
and  diild?'  He  said:  *No;  Papa.  I  want 
It  to  stand  Just  as  It  is.'  He  spoke  ao  sharp- 
ly and  quickly  that  I  had  no  further  conver- 
sation with  him  at  all.  That  is  the  only 
conversation  I  had  with  him  at  any  time 
with  reference  to  the  beneficiary  in  any  pol- 
icy." It  will  be  observed  that  the  foregoing 
has  reference  to  a  dlffer^it  policy  from  that 
in  controversy  in  this  action.  This  consti- 
tutes the  entire  transaction  out  of  which  it 
is  claimed  a  trust  arises. 

The  respondent  Ida  Bliss  testified  to  hear- 
ing a  number  of  conversations  which  took 
place  between  her  husband,  who  was  an  In- 
auranoe  agent,  and  othw  peraons  with  let- 
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erence  to  his  own  InsDrance.  This  evidence 
was  Introduced  for  the  purpose  of  showing 
that  Ray  Bliss  thought  his  insurance  was  In 
such  condition  and  status  that  in  case  of  his 
death  it  would  inure  to  the  benefit  of  his 
wife  and  child.  The  following  is  a  fair  sam- 
ple of  this  line  of  erldenoe:  Ida  Bliss  testi- 
fied to  a  conversation  which  took  place  be- 
tween her  husband  and  a  Mr.  Dewey,  as 
follows:  "Mr.  Bliss  told  Mr.  Dewey  he 
should  have  an  insurance,  if  he  did  not  have 
already,  to  protect  his  wife  in  case  he  died, 
the  same  as  he  was  protecting  fals  own  wife. 
I  am  not  sure  whether  Hr.  Dewey  had  a 
wife  or  not  He  was  living  at  Pocatello  at 
that  time.  *  •  •  That  is  the  only  con- 
versation I  heard  between  my  husband  and 
Mr.  Dewey.  Mr.  Dewey  was  working  for  my 
husband  with  headquarters  at  Pocatello,  and 
was  under  the  direction  of  my  husband.  My 
husband  was  manager  of  the  company.  This 
convmation  was  at  our  home  In  Pocatello. 
Mr.  Dewey  was  frequently  there.  This  was 
the  only  time  I  beard  any  conversation  be- 
tween my  husband  and  Hr.  Dewey,  relative 
to  Insurance."  Other  oonversations  with  dif- 
ferent persons,  concerning  which  she  testi- 
fied, were  of  the  same  general  character,  and 
equally  as  vague  and  indefinite.  Prominent 
among  the  list  Is  a  man  named  Marquis,  of 
Portland,  Or.,  whose  deposition  appears  In 
the  record. 

The  only  further  evidence  in  the  case  on 
behalf  of  the  plaintiffg  was  concerning  the 
acts  and  declarations  of  the  appellants  sub- 
sequent to  the  death  of  their  son.  There  is 
naturally  a  confiict  between  the  parties  as 
to  just  whet  was  said  at  these  various  con- 
varsatlotts.  This  perhaps  grows  out  of  the 
usual  and  well-known  difference  of  construc- 
tion placed  by  dlCEerent  parties  upon  the 
language  used,  and  different  d^^rees  of  ac- 
curacy and  memory.  There  Is  no  dispute 
but  that  many  conversations  took  place  be- 
tween them.  Ida  Bliss  testifies  to  aevwal 
had  with  the  appellant  Friend  J.  Bliss,  and 
perhaps  an  equal  number  with  the  appellant 
Addatde  Bliss,  subsequttit  to  the  death  of 
her  husband,  in  which  they  assured  her  that 
they  were  going  to  take  care  of  her,  and  that 
she  need  have  no  worry  over  financial  mat- 
tors.  For  instance,  she  says  at  one  time  that 
Mr.  Bliss  said  to  her :  "Ida,  you  don't  need 
to  worry  about  your  financial  condition.  Ton 
are  well  provided  for.  Ray  has  left  yon  well 
provided  for,  and  yon  will  not  want  for  any- 
thing as  long  as  I  live."  After  the  policies 
were  collected,  she  says  wb»  had  a  talk  with 
her  father-in-law,  Mr,  Bliss,  and  wanted  an 
agreement  or  understanding  with  him  and 
asked  him  to  give  her  a  written  acreemeot, 
and  he  declined  to  do  so.  He  thai  said: 
"I  wlU  teU  yon  what  I  wUl  do.  I  will  pay 
you  <1,000  a  year,  $000  every  six  months. 
And  he  asked  me  If  I  was  satisfied  with 
that,  and  I  told  him  I  was."  It  seems  that 
In  pursoaBce  ot  this  Duderstandinf  be  paid 
bllla  and  accounts  for  ha  and  furnished 


I  her  cash  to  the  amount  of  about  1574.  She 
I  also  testifies  that  Mrs.  Adelaide  Bliss  gave 
I  her  like  assurances  as  had  been  given  her 
by  the  father-in-law,  and  she  says  that  on 
several  occasions  Mrs.  Bliss  told  her  that 
she  and  her  husband  never  'expected  to  use 
a  cent  of  Ray's  Insurance,  but  that  they 
would  use  It  for  the  benefit  of  their  son's 
wife  and  daughter.    She  says  that  she  did 
I  not  know  how  the  policies  were  made  out 
until  after  her  husband's  death. 

It  Is  clear  from  the  evidence  of  both  the 
appellant  and  respondent  that  the  main  con- 
sideration which  was  moving  and  prompting 
I  the  father-in-law  and  mother-in-law,  the  ap- 
pellants herein,  was  to  have  the  daughter- 
in-law  take  up  her  residence  with  them.  It 
'  Is  conceded  tbat  they  were  deeply  Interested 
In  the  baby.  They  were  at  the  time  build- 
ing a  new  home,  which  they  named  "Naomi," 
after  the  granddaughter.  Ray  Bliss  was 
their  only  child,  and  they  seemed  to  have 
been  deeply  affected  over  his  loaa.  At  er- 
I  ery  conversation  which  they  had,  concerning 
I  which  any  testimony  has  been  given,  It 
seems  that  the  question  arose  about  Ida 
I  coming  and  bringing  the  baby  and  living 
I  with  Mr.  and  Mrs.  Bliss.  They  prepared 
\  rooms  in  their  new  home  for  her.  It  also 
:  aiq;>ears  that  Ida  Bliss  was  an  only  child, 
I  the  daughter  of  one  John  Cook.  Cook  was 
a  man  in  very  good  drcumstances,  wortb 
about  $76,000,  as  aiHKara  from  the  record. 
He  was  set  down  by  all  parties  who  ventur- 
ed an  opinion  as  a  miser,  and  this  was  the 
estimate  the  son-in-law,  Bay,  placed  upon 
him.  Cook  and  Ray  Bliss  were  not  on  good 
terms,  and  Ray  appears  to  have  cordially 
disliked  the  old  man.  The  Inferrace  Is  pret- 
ty strong  from  this  record  that  as  soon  as 
this  insurance  question  came  up  after  the 
death  of  Ray  Bliss  Cook  began  to  take  a 
hand  in  the  matter,  and  urged  his  daughter 
to  Insist  on  getting  hold  of  the  Insurance 
money.  The  differences  and  misunderstand- 
ings began  to  grow,  and  were  magnified  from 
that  time  on.  Ida  refused  to  go  and  take  up 
her  residence,  even  for  a  part  of  the  time, 
with  the  appellants.  They  In  turn  Insisted 
on  her  coming  and  keeping  the  baby  with 
thou  at  least  a  part  of  the  time,  and  asked 
that  they  be  permitted  to  provide  for  it  and 
4ook  after  its  education.  During  this  time 
the  old  man  Bliss  was  making  inquiry  and 
investigation  as  to  where  be  could  invest 
this  Insurance  money  In  a  permanent  secu- 
rity, such  as  bonds  or  bank  stock,  tbat  would 
pay  a  fair  rate  of  interest  or  income.  In 
the  meanwhile,  this  action  was  commenced 
to  have  the  bmefidarles  named  In  tbe  poli- 
cies declared  trustees,  and  to  have  them  re- 
moved* and  the  money  paid  over  to  the 
cestnis  que  trust.  It  should  be  borne  In 
mind  that  there  Is  no  evidrace  tn  the  record, 
and  no  contention  Is  made,  tJiat  any  conver- 
sation ever  took  place  between  Ray  Bliss, 
tbe  insured,  and  Adelaide  Bliss,  one  of  Oie 
beneficiaries  named  In  the  policy,  with  ref- 
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erence  to  the  insurance  or  the  disposition  of 
any  money  that  might  ever  be  received  un- 
der the  policy,  or  anything  of  that  kind.  All 
the  conversations  which  It  Is  claimed  ever 
took  place  priop  to  the  death  of  the  insured 
were  between  Ray  Bliss,  the  Insured,  and 
Friend  J.  Bliss,  his  father,  who  Is  named  as 
one  of  the  beneficiaries. 

Under  the  laws  of  this  state  (section  2676, 
Rev.  Codes),  if  no  trusteeship  be  establish* 
ed,  one-half  the  receipts  of  this  policy  would 
become  the  separate  property  of  the  wife, 
Adelaide  Bliss;  and,  under  the  provisions 
of  section  2677,  Rev.  Codes,  she  would  have 
the  management  and  control  of  her  share  of 
tbe  proceeds  from  this  policy,  and  would 
have  the  absolute  power  and  right  of  dis- 
position of  the  same.  One-half  would,  there- 
fore, go  to  her  absolutely ;  and  in  order  to 
Impress  that  half  with  a  trust  the  same 
proof  is  necessary  as  to  Adelaide  Bliss  as  Is 
necessary  with  reference  to  Friend  J.  Bliss. 

[1]  This  action  has  been  prosecuted  on 
the  theory  that  the  trust  was  established 
and  created  by  the  declarations  of  the  in- 
sured, made  to  the  beneficiary,  Ftlend  J. 
Bliss,  during  the- lifetime  of  the  Insured.  It 
Is  only  upon  this  theory  that  a  recovery  Is 
sought  or  could  be  had.  If,  Indeed,  It  were 
attempted  to  establish  the  trust,  by  reason 
of  the  acts  and  declarations  of  the  bene- 
ficiary or  beneficiaries  after  the  collection  of 
the  fund,  tbe  case  would  shift  entirely  from 
one  of  trust  to  one  of  gift,  and  we  would 
then  be  confronted  with  the  controlling  ques- 
tion In  such  cases  that  a  declaration  of  In- 
tention to  make  a  gift,  unaccompanied  with 
a  transfer  or  delivery  of  the  property,  is  no 
gift  at  all,  and  cannot  be  enforced  by  the 
courts.  It  is  merely  the  declaration  of  an 
intention,  unaccompanied  by  the  acts  neces- 
sary to  execute  such  intention.  If  a  trust 
is  to  be  established  In  this  fund.  It  Is  neces- 
sarily an  express  trust,  declared  by  the  In- 
sured or  settlor,  and  accepted  and  concur- 
red In  by  the  trustee,  who  Is  the  beneficiary 
named  In  tbe  Insurance  policy.  This  action 
has  been  prosecuted  on  that  theory,  and,  If 
maintainable  at  all,  must  be  maintained  up- 
on that  principle.  Indeed,  there  Is  no  ele- 
ment In  this  case  of  a  trust  arising  by  op- 
eration of  law. 

[2]  Now,  we  may  safely  proceed  to  the  fur- 
ther consideration  of  this  question  upon  the 
theory,  which  we  think  is  well  established, 
that  no  exact  words  or  terms  are  necessary 
to  establish  a  trust  It  Is  will  settled,  how- 
ever, that  no  trust  can  arise  or  be  implied 
"if  there  is  uncertainty  as  to  tbe  property 
to  be  subjected  to  tbe  trust,  or  to  the  per- 
sons to  be  benefited  by  the  trust,  or  as  to 
the  manner  in  which  tbe  property  is  to  be 
applied."  1  Perry  on  Trusts,  §  116.  In  Re 
Soulard'B  Bstate,  141  Mo.  642,  43  8.  W. 
617,  the  court  said:  "A  voluntary  trust 
must  be  created  by  the  donor,  and  not  by 
the  court."  And  again,  In  the  same  case, 
the  court  said:   "Three  tiilngB,  It  has  been 


said,  must  concur  to  raise  a  trust:  'Suffi- 
cient words  to  create  It,  a  definite  subject, 
and  a  definite  object'  And  to  these  requi- 
sites may  be  added  another,  namely,  that 
the  terms  of  the  trust  should  be  sufficiently 
declared."  See  Pitts  v.  Weakley,  155  Mo. 
109,  65  S.  W.  1062.  A  voluntary  trust  could 
not  be  complete,  unless  there  be  certainly  as 
to  the  property  to  be  subjected  to  the  trust; 
nor  would  it'  be  complete,  unless  there  be 
certainty  as  to  the  cestuls  que  trust;  nor 
would  it  be  complete,  unless  there  be  cer- 
tainty as  to  the  terms  of  the  trust;  or,  in 
other  words,  as  to  the  use  to  which  the  trust 
fund  la  to  be  applied,  and  tbe  manner  In 
which  It  is  to  be  used.  A  somewhat  differ- 
ent rule  applies  with  reference  to  implied 
and  resulting  trusts  (1  Pwry  on  Trusts,  i 
112),  but  with  that  subject  we  are  not  call- 
ed upon  to  deal  at  this  time. 

[3]  Beach  on  Trusts  and  Trustees,  |  S2, 
says:  "In  the  creation  of  a  trust  In  per- 
sonalty, as  well  as  in  real  estate,  the  lan- 
guage employed  must  be  definite  and  posi- 
tive. The  proper^  which  is  the  subject- 
matter  of  the  trust  must  be  clearly  and  defi- 
nitely described;  the  purposes  of  the  trust 
must  be  plainly  indicated,  and  as  well  the 
person  or  persons  who  are  to  be  beneficia- 
ries. Ambiguous  or  vague  and  indefinite  ex- 
pressions will  not  be  held  to  create  a  trust 
In  addition  to  this,  the  proof  of  the  trust 
must  be  unequivocal.  Tbe  declaration  of  a 
purpose  to  create  a  trust  is  of  no  value,  and 
a  promise  to  make  a  donation  at  some  fu- 
ture time,  where  there  Is  no  consideration, 
at  best  is  only  an  Imperfect  gift,  and  will 
not  be  upheld  as  a  trust" 

[4]  In  the  light  of  the  foregoing  general 
principles  applicable  to  cases  of  this  kind, 
we  torn  to  tbe  evidence  in  this  case  to  see 
if  it  is  reasonably  certain  and  definite  on 
tbe  principal  requisites  to  a  valid  trust  In 
the  first  place,  If  the  language  used  or  the 
transaction  which  took  place  can  be  held 
or  construed  to  look  to  a  trust  It  la  reason- 
ably certain  as  to  the  property  to  be  admin- 
istered, namely,  the  receipts  from  the  insur- 
ance [Wiley.  It  is  likewise  equally  certain 
as  to  tbe  beneficiaries  of  that  trust  namely, 
Ida  BUss  aad  her  daughter,  Naomi  Bliss. 
As  to  the  terms  and  conditions  of  the  trust, 
however,  it  Is  by  no  means  certain.  It  is 
conceded  by  all  parties  that  it  was  not  in- 
tended by  Ray  Bliss  that  this  fund  should 
be  paid  over  to  or  bandied  by  his  wife,  Ida 
BUss.  She  was  considered  by  all  parties,  on 
account  of  her  youth  and  Inexperience,  to 
be  an  unfit  person  to  have  tbe  handling  of 
any  considerable  sum  of  money.  It  Is  there- 
fore clear  that  tbe  husband  never  Intended 
that  the  money  should  be  paid  over  to  his 
wife.  It  Is  also  evident  that  he  feared.  If  It 
should  be  paid  to  her,  that  his  father-in-law. 
Cook,  would  get  hold  of  the  money,  and  that 
was  a  very  Important  consideration  with 
him.  There  la  no  attempt  to  show,  however, 
that  it  ttali  money  was  to  be  used  for  the 
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benefit  of  the  wife  and  daughter  whether  the 
principal  was  to  be  kept  continually  intact, 
and  the  Interest  and  Income  only  used  for 
th^r  benefit,  or  whether  the  principal  ItseU 
was  to  be  used  from  time  to  time,  and,  if 
80,  to  what  extent,  and  In  what  amount. 

Counael  for  respondent  when  they  com- 
menced this  action  realized  the  necessity  of 
deflniteness  and  certainty  as  to  the  terms  of 
the  trust;  and  th^  thwefore  alleged  that 
the  money  received  ahonld  be  "held  la  trust 
by  the  dtfendants  for  inveetment  by  them, 
and  the  Income  and  proceeds  of  said  Invest- 
ment iwovided  and  paid  for  the  support  and 
maintenance  of  the  plaintiffs  herein."  In 
other  words,  the  action  has  been  prosecuted 
on  the  theory  that  a  trust  was  established, 
whereby  the  beneficiaries  named  in  the 
policy  were  to  collect  the  mon«y  and  Invest 
it  and  use  the  Income  and  receipts  there- 
from for  the  maintenance  and  benefit  of  the 
reqmndents.  No  evidence  whatever  was  in- 
troduced to  support  this,  except  proof  that 
the  appellant  Friend  J.  Bliss  stated  on  dif- 
ferent occasions  after  be  collected  the  mon- 
from  the  Insurance  comiMuay  that  he  in- 
tended to  Invest  it  in  stodks  or  bonds,  or 
some  safe  security,  and  use  the  Interest  for 
the  maintenance  and  support  of  the  wife  and 
daughter  of  his  deceased  son.  There  Is 
nothliv,  however,  to  show  or  indicate  that 
this  was  a  part 'of  any  trust  agreement,  or 
that  the  son  In  his  lifetime  ever  mentioned 
SQch  terms  or  conditions,  or  Indicated  any 
Bucb  wish  or  desire.  Again,  If  this  were 
true,  there  is  an  utter  lack  of  ev^  sugges- 
tions or  indications  as  to  what  should  even- 
tually become  of  the  principal  sum,  whether 
that  sum  should  eventually  be  divided  be- 
twe^  the  cestuls  que  trust,  or  become  the 
absolute  property  of  the  trustees,  or  be  used 
in  the  Judgment  and  discretion  of  the  trus- 
tees as  they  might  think  twst 

The  court  In  this  case  did  the  very  thliu: 
that  it  Is  absolutely  certain  from  the  record 
herein  that  the  insured  never  intended  to 
happoi,  and  that  is  It  ordered  all  this  mon- 
ey paid  OTor  to  Ida  Bliss,  the  wife  of  the 
insured.  ^Is  would  result  in  accomplish- 
ing the  very  thing  that  the  Insured  Intend- 
ed should  never  happen;  that  is,  render 
It  possible  for  this  money  to  find  its  mj  into 
the  hands  of  John  Cook,  the  father-ln4aw. 
So  we  see  upon  the  very  threshold  of  out 
Investigation  jthat  this  so-called  tnist  1m 
wholly  lacking  as  to  the  terms  and  manner 
of  uee  and  di^eltion  of  the  fund.  It  mlght» 
however,  be  within  the  power  of  a  court  of 
equity  to  direct,  as  the  trial  court  did  In 
this  caa^  that  the  whole  fund  be  turned 
over  to  the  cestnls  que  trust  If  it  were  clear 
and  unmistakable  from  the  evidence  In  the 
case  that  the  trustor  or  settlor  pesltiv^  in- 
taded  that  the  oidre  fund  should  be  «o 
paid  over  or  diqiMsed  of.  It  la  In  evidence 
by  all  paitlea  that  when  the  father  men-> 
tioned  Uie  matter  to  his  son  of  changing  the 
beo^daiiea  In  the  ptdicy  that  tiie  son  de- 


clined to  do  so,  and  said,  "I  want  It  to  stand 
just  as  it  Is."  Now  It  Is  clear  from  the  evi- 
dence, and  no  one  disputes  it,  and  no  cir- 
cumstance refutes  it,  that  If  the  son  intend- 
ed that  the  wish  he  expressed  to  his  father 
should  be  imperative  and  mandatory,  and 
constitute  him  a  trustee,  he  never  completed 
or  perfected  the  trust,  in  that  he  never  gave 
Oft]/  diret^iont  a»  to  the  manner  or  method 
of  we,  paument,  or  disposition  of  the  trust 
fund. 

It  has  proven  to  be  one  of  the  most  dif- 
ficult problems  which  has  confronted  courts 
of  equity  to  determine  just  when  expres- 
sions of  wish,  hope,  recommendation,  or  re- 
quest used  by  a  donor  or  trustor  should  be 
construed  as  Imperative  and  obligatory,  or 
as  m^  suggestions,  to  be  acted  upon  ac- 
cordli^  to  the  discretion  of  the  party  to 
whom  they  are  directed.  Such  expressions 
have  produced  a  fertile  field  of  litigation  In 
the  courts  of  chancery  of  both  England  and 
this  country.  Knight  v.  Knight,  3  Beav.  148 ; 
Perry  on  Trusts,  SS  ^13  and  114. 

In  Knight  v.  Knight,  supra,  Lord  Langdale 
said:  "It  Is  not  every  wish  or  expectation 
which  a  testator  may  expresst  nor  every  act 
that  he  may  wish  his  successors  to  do,  that 
can  or  ought  to  be  executed  and  enforced  as 
.  a  trust;  and  In  the  Infinite  variety  of  ex- 
pressions employed  and  of  cases  which  arise 
there  is  often  the  greatest  difficulty  In  de- 
termining whether  the  act  desired  or  recom- 
mended is  an  act  which  the  testator  intend- 
ed to  be  executed  as  a  trust" 

In  Barrett  v.  Marsh,  126  Mass.  213,  Jus- 
tice Ames,  speaking  for  the  court  in  consider- 
ing whether  a  testator  bad  by  his  will  Im- 
posed a  trust,  said:  "It  is  not  every  ex- 
pression of  a  wish  in  the  Interpretation  of  a 
will  that  Is  to  be  construed  as  a  com- 
mand, or  as  the  creation  of  a  trust.  In  or- 
der to  have  such  an  effect,  It  must  appear 
that  the  words  used  were  Intended  by  the 
testator  to  be  imperative." 

In  Hess  v.  Singler,  114  Mass.  66,  the 
court.  In  considering  this  question,  announc- 
ed the  following  general  principle  as  appli- 
cable in  such  OSes:  "In  order,"  said  the 
court,  "to  create  a  trust,  It  must  appear 
that  the  words  were  Intended  by  the  testa- 
tor to  be  Imperative;  and  whoi  inroperty  Is 
given  absolutely  fnd  without  restriction  a 
trust  la  not  to  be  lightly  Imposed,  upon  men 
words  <tf  recommendation  and  confidoice." 
The  foregoing  rule  was  quoted  with  approv- 
al and  fcdlowed  In  Sean  t.  Gonnin^iam,  122 
Mass.  038. 

In  Gheston  t.  Cheaton,  88  Md.  46S,  43  Atl. 
768,  the  testator  Inserted  In  his  wiU  the  fol- 
lowing residuary  clause:  "All  the  rest  and 
residue  of  my  property,  real,  personal,  and 
mixed,  i  give,  bequeath  and  devise  to  my 
dear  wUe^  Sallle  G.  Chestnn,  believing  that 
she  will  manage  it  Judldonsly,  and  pwfect- 
ly  satisfied  that  she  will  make  a  ^a,^x  dis- 
tribution of  It  among  our  children  at  her 
death."  It  was  claimed  by  the  children  that 
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the  foregoing  declaration  constituted  the 
wife  a  trustee  of  the  residuary  estate  for 
the  use  and  benefit  of  the  children  as  ceetulB 
que  trust.  The  court.  In  disposing  of  the 
question,  said:  "The  testator  in  so  many 
words  devises  his  estate  to  her  absolutely; 
and  then  explains  that  he  does  so  because 
he  believes  she  will  manage  It  judiciously 
and  distribute  it  fairly.  In  other  words, 
his  motive  for  giving  the  estate  absolutely 
to  his  wife,  without  malting  any  provision 
for  their  children.  Is  his  conviction,  his  be- 
lief, that  she  will  provide  for  them  judicious- 
ly aud  fairly.  It  Is  as  though  the  testator 
bad  said:  'Believing  that  my  wife  will  make 
a  just  and  fair  distribution  of  my  estate, 
I  devise  the  same  to  her.*  The  words  which. 
It  bas  been  suggested,  may  passably  create 
a  trust  In  favor  of  Mrs.  Cheston's  children, 
are  not  precatory  In  their  character;  and 
therefore  the  doctrine  of  precatory  trusts 
cannot  be  properly  applied  to  them.  The 
testator  makes  no  recommendation  and  ex- 
presses no  wish  aa  to  the  final  disposition  of 
his  residuary  estate  to  be  made  by  the  re- 
sidnary  devisee.  He  leaves  that  absolutely 
to  her,  because  he  has  entire  confidence  In 
her  discretion,  and  believes  she  will  do  what 
la  fair  aud  just.  If  this  be  the  fair  construc- 
tion of  the  clause  under  consideration,  we 
think  It  unnecessary  to  discuss  the  applica- 
tion of  the  doctrine  of  precatory  tmsta  to 
the  language  here  used." 

The  for^lnr  case  la  In  many  respects 
very  slmllu:  to  the  one  tmder  consldo^atlon. 
Here  no  change  of  property  or  position  took 
place.  Mo  change  In  the  policy  was  made 
In  any  reapect  The  policy  already  named 
the  father  and  mother  ot  flie  burared  as 
beneficiaries.  -The  policy  was  not  at  the 
time  in  the  possession  of  either  the  insured 
or  the  beneficiaries,  but  was  on  dqraslt  In 
the  bank,  apparently  available  upon  demand 
of  either  the  Insured  or  tbe  beneficiaries. 
The  subject  of  tbe  diange  of  baiefldaries 
was  not  mentioned  by  tbe  insured,  kdA  it 
seems  dear  from  the  evidence  that  tas  nev- 
er would  have  mentioned  it.  as  he  did  not 
desire  any  change.  The  discussion  was 
brought  abont  by  tbe  fatha.  Tb»  insured 
was  not  prevented  or  delayed  from  making 
a  chan^  in  the  beneficiary  by  reason  of 
any  promise  made  by  tbe  beneficiary  previ- 
onaly  named.  No  irmufer  of  any  property 
or  right  of  any  eopectonoy  wag  then  made. 
The  only  egtate  then  eaiaHnff  which  eoutd 
then  be  the  euhjeet  of  a  trust  or  tntet  agree- 
ment waa  a  mere  expeetanoy  in  the  Iteneflte 
of  a  life  durance  policy.  It  was  not  thoi 
tangible  property,  but  only  an  expectancy, 
dependent  upon  the  demise  of  the  insured 
prior  to '  that  of  the  beneficiary.  According 
to  tbe  evidence,  the  insured  then  Informed 
his  father,  "I  intend  to  leave  It  that  way ;" 
that  Is,  the  way  It  then  existed,  naming  the 
fathw  and  mother  as  lieneficiaites.  Then 
he  added:  "I  know  yon  and  mother  will 
take  care  of  my  fftmlly  in  case  of  my  death. 


and  never  allow  them  to  want  for  anything, 
and  you  know  that  would  be  my  wish."  This 
seems  to  Indicate  that  tlie  son  wanted  the 
policy  paid  to  the  father  and  mother,  and 
that  he  was  willing  to  rely  wholly  opon  their 
discretion  and  sense  of  the  needs  of  the  wife 
and  child,  in  the  event  of  the  son's  death. 
That  was  a  hope  and  expectation  that  the 
father  and  mother  would  "take  care  of  bis 
family  In  case  of  death,  and  never  allow 
them  to  want  for  anything."  It  might  have 
required,  so  far  as  they  could  then  antici- 
pate or  foresee,  a  great  deal  more  than  the 
proceeds  from  the  insurance  policy  to  ac- 
complish that  end ;  or  It  might  have  required 
little  or  none  of  it  wliatever.  It  was  merely 
the  expression  of  a  sentiment  and  confidence 
which  any  son  might  well  entertain  concern- 
ing his  parents,  and  the  treatment  and  rela- 
tion he  would  expect  them  to  sustain  to- 
ward his  own  wife  and  <diild  in  the  event 
of  hia  demise.  This  sentiment  and  confidence 
might  eQually  as  well  have  been  expressed, 
had  there  been  no  Insurance  involved  In  the 
conversation,  or  had  there  been  no  property 
belonging  to  tbe  son,  or  over  whldi  he  had 
control  or  dominl4Hi,  referred  to  In  sodi  con- 
versation. 

A  case  yery  similar  and  very  much  in 
point  is  that  of  Pitts  v.  Weakley,  159  Mo.  lOd. 
55  S.  W.  1055.  There  th^  plaintiffs  sought 
to  establish  a  trust  In  stock  of  a  corporation 
formed  to  administer  their  father's  property. 
The  father,  In  anticipation  of  early  demise^ 
had  caused  certain  stock  to  be  delivered  to 
the  plaintUTs  sister ;  and  title  only  evidence 
as  to  the  terms  and  conditions  of  the  deliv- 
ery was  an  alleged  statement,  made  Uie 
sister  to  whom  the  stock  was  delivered,  that 
the  father,  when  handing  h»  the  stock,  had 
told  lier  to  ke^  it,  as  it  wSs  all  he  had  on 
earth,  and  statements  made  by  her  snbse- 
qneat  to  the  death  at  tbe  father  as  to  the 
terms  of  the  delivery,  and  the  fact  that  she 
was  to  hold  it  for  hers^f  and  outaln  of 
the  plalntUta.  The  Suprone  Cbnrt  (rf  His- 
soari  omsidaed  the  ease  In  detail,  and  re- 
viewed the  evidence  and  the  authorities  bear- 
ing on  the  snbject  at  great  lengllL  In  dls- 
cosslng  the  character  of  evidence  introduced 
in  the  case,  and  npon  which  it  was  neces- 
sary to  predicate  a  tmst,  ttie  court  said: 
"The  plalntdfrs  testimony  tending  to  estab- 
lish tbe  tnut  oonsists  entirely  of  the  state- 
ments of  witnesses  aa  to  admissions  that 
Mrs.  Weakley  Is  said  to  have  made.  Bvm 
in  ordinary  lawsuits,  ttiat  is  not  a  hl|^ 
grade  of  evidence.  Bvery  text-writer  on  the 
subject  treate  it  raOier  with  tolwatlon  tban 
favor.  Greenleaf  says:  'With  reject  to  sU 
verbal  admlssimiB,  It  may  be  observed  tbMf 
onght  to  be  received  with  great  cantlon. 
The  evidence,  consisting;  as  it  does;  In  the 
mere  repetltl<m  of  onl  statemrats,  is  subject 
to  much  imptffectlon  and  mistate.'  OreenL 
Bv.  I  200.  A  note  to  that  seetlaa  by  Judge 
Rvdfldd  Is:  *In  a  somewhat  extended  ex- 
perience of  jnry  trlala,  we  have  been  eom- 
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pelled  to  the  condasion  that  the  most  aare- 
llable  of  all  evidence  Is  that  of  the  oral  ad- 
mtelons  of  the  party,  and  especially  where 
they  parpfut  to  hare  been  made  doring  the 
pendeD(7  of  the  action,  or  after  the  parties 
were  In  a  state  of  controversy.'  'With  re- 
spect to  verbal  admissions,  it  may  be  ob- 
served they  ought  to  be  received  with  a 
great  deal  of  caution.'  1  Phil.  Ev.  479." 
And  In  finally  reaching  a  condnslon,  the 
court  said:  "It  is  only  npon  such  vague, 
equivocal,  and  sliadowy  testimony  that  the 
plalntiffe  ask  tiie  court  to  establish  a  tmst, 
name  its  l)eneficlarie8,  and  define  its  limits. 
We  would  have  to  overthrow  all  precedents, 
and  disr^aid  all  rules  of  evidence,  to  do 
80.  Thts  we  could  not  do,  ewea  If  there  was 
an  apparent  hardship  In  tlie  case  demanding 
it;  bat  there  is  none  such." 

[I]  The  foregoing  Is  ai^Ucable  to  the  evi- 
dence produced  In  the  ease  at  bar.  Here  the 
mtlre  case  rests  npon  the  oral  statements 
and  admissions  of  the  partlea,  and  those 
were  made  at  times  and  nndw  drcnmstances 
when  they  could,  ont  of  the  very  nature  of 
the  case,  have  had  but  little  bearing  npon  the 
specific  subject  tif  a  trust  here  under  lldga- 
ti<HL  ^e  Insured  was  an  insurance  agent, 
and  It  would  have  been  ohlj'  natural  that  he 
should  have  made  the  statements  with  ref- 
erence to  his  own  Insurance,  where  he  was 
seeking  to  write  insurance  for  othera.  Be- 
sides, thne  Is  nothing  Inconststeht  betwem 
the  statemoita  he  Is  dalmed  to  have  made 
and  the  fact  of  his  policies  running  in  favor 
of  his  father  and  maOitx.  On  the  other 
band,  the  statements  attributed  to  tlie  appel- 
lants herein  were  only  natural,  and  mU^t 
have  been  expected  from  parents  in  comfort- 
able circumstances,  evoi  though  there  was 
no  inanrance  Involved,  and  they  did  not  an- 
ticipate recdvlng  anything  under  an  Ingar- 
a'hce  policy.  If  th^  were  financially  able,  as 
they  were,  they  would  naturally  expect  to 
contribute  toward  the  snnMrt  of  their 
daughter-in-law  and  the  education  of  their 
granddaughto*.  Viewing  the  matter  from 
anothn  standpoint.  It  Is  not  at  all  improb- 
able that  the  son  tlwught  It  best  to  carry  this 
insurance  In  favor  itf  his  father  and  mother, 
for  the  reason  that  his  wife.  Ida  Bliss,  was 
an  only  child  of  wealthy  parents,  and  he 
may  have  thought  that  in  the  event  of  his 
deatii  the  fatfaer-ln-law  was  (Imply  able  to 
take  care  of  his  wife  and  daughter,  and 
would  do  so;  and,  If  anything  further  should 
be  needed,  his  own  father  and  mother  would 
contribute  as  the  exigencies  of  the  occasion 
might  demand.  The  fact  that  he  was  an  in- 
surance agent  renders  it  quite  conclusive  that 
he  knew  the  rules  and  regutaUons  of  the 
company  with  reference  to  the  change  of  ben- 
^ctory,  and  that,  had  he  Intended  to  change 
the  bemefldary,  either  absolutely,  or  convert 
the  old  beneficiaries  into  trustees,  he  would 
have  done  so  in  the  manner  pointed  out  hy 
the  rules  and  regulations  of  his  company. 


The  insured  had  ample  opportuni^  to  make 
any  change  he  desired  to  make  with  refer- 
ence to  the  beneflclarlee,  and  to  impose  any 
trust  or  restrictions  he  saw  fit.  It  appears 
conclusively,  however,  that  he  did  not  desire 
to  make  any  change  or  alteration,  and,  judg- 
ing from  the  evidence  as  given  by  both  sides, 
he  never  would  have  made  any  mention  of  the 
matter,  had  not  his  father  called  It  to  his 
attention.  Bad  nothing  whatever  been  said 
about  it,  and  bad  no  conversation  taken 
place,  It  is  clear  there  would  have  been  no 
tmst  relations  existing,  and  no  court  would 
have  assumed  to  declare  a  tmst  under  such 
circumstances.  In  our  opinion,  it  would  be 
Just  as  easy  and  Just  as  consistent  with  well- 
established  rules  of  equity  to  have  declared 
a  trust,  had  none  of  the  conversations  enu- 
merated In  the  record  tak^  place,  as  it 
would  be  for  us  to  undertake  to  do  so  as  the 
record  stands  in  this  case.  Courts  of  equity 
may  declare  and  enforce  a  trust,  but  they 
have  no  authority  whatever  to  create  a 
trust,  or  to  make  a  contract  for  the  parties, 
where  they  did  not  see  fit  to  make  the  con- 
tract themselves;  nor  can  we  impose  a  re- 
striction which  the  parties  themselves  did 
not  see  fit  to  place  upon  the  transaction. 

We  have  considered  it  Immaterial,  for  the 
purposes  of  thts  case,  to  discuss  the  question 
as  to  whether  or  not  the  beneficiaries  had  ac- 
quired such  an  invest  under  the  policy  as 
to  render  it  necessary  to  have  their  consent 
before  a  new  beneficiary  could  be  named. 
The  view  we  have  tokoi  of  the  cose  renders 
that  dlscossion  entirely  meless.  ■ 

Oounsd  for  respondents  have  cited  us  to 
several  cases  where  courts  have  held  the 
benefldorles  to  be  trustees  undo-  the  ex- 
loassed  wtdi  of  the  Insured  fbr  the  benefit 
of  third  parties.  Among  those  coses,  the  fol- 
lowing are  the  leading  and  most  prominent 
to  whldi  our  attenUtm  has  been  colled: 
EendrlCk  v.  Boy,  178  Mass.  SOS,  63  N.  B.  828. 
78  Am.  8t  Bep.  289;  Clark  t.  Callahon,  lOB 
Md.  600,  W  AU.  618,  10  L.  B.  A.  (N.  3.)  616; 
Hirsb  T.  Auer,  146  N.  T.  18,  40  N.  B.  887, 
affirming  79  Hun,  498,  29  N.  T.  Supp.  917 ; 
Hurd  V.  Doty,  86  Wis.  1,  B6  N.  W.  871,  21 
T«  B.  A.  746;  Sllv^  v.  Hodgdon.  52  Gal.  S63. 
No  one  of  these  cases  is  parallel  with  tlie 
case  jmAes  conslderotlcm.  We  will  briefly 
point  ont  the  dissimilarity. 

In  Eendrldt  t.  Bay.  the  policy  was  made 
out,  In  the  first  place,  to  B.  A.  Taft,  trustee. 
Neither  the  nature  or  character  of  the  trust 
nor  the  name  of  the  cestui  que  trust  appear- 
ed on  the  face  of  the  policy.  During  the  life- 
time of  the  insured,  however,  he  d^lared  to 
the  Intended  cestui  que  tmst  the  purpose  of 
the  trust,  and  upon  his  death  left  written 
directions  with  bis  will  as  to  the  terms  of 
the  trust  and  the  name  of  the  cestui  que 
trust,  so  there  was  nothing  left  to  be  deter- 
mined or  ascertained  by  the  court  with  ref- 
er^ce  to  the  nature  or  character  of  the 
trust,  and  the  only  du^  of  the  court  wm 
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simply  to  declare  tlie  trnst  and  order  It  ex- 
ecuted. 

In  Clark  t.  Callahan,  the  certificates  were 
transferred  on  specific  conditlooB,  and  It  was 
shown  to  the  satisfaction  of  the  cotirt  In 
that  case  that  the  transferee,  Mrs.  Callahan, 
accepted  the  substitution  of  her  own  name, 
and  undertook  to  carry  out  the  trust;  and 
that  this  understandlDg  was  the  moving  con- 
sideration for  Coldnel  Raphnn  (the  insured) 
naming  the  trust  beneficiary  and  making  the 
substitution. 

In  Hlrsh  T.  Auer,  at  the  time  the  policy 
was  Issued  and  Clara  Auer  was  named  as  the 
beneficiary,  it  was  agreed  and  understood 
between  her  and  the  insured  that-she  should 
collect  the  policy  upon  the  death  of  the  in- 
sured, and  expend  not  to  exceed  $500  thereof 
In- paying  the  Insured's  funeral  expenses  and 
for  a  monument,  and  to  divide  the  remaining 
$1,500  equally  between  insured's  two  minor 
children. 

In  Hurd  v.  Doty,  the  real  question  which 
was  considered  and  passed  upon  by  the  court 
Is  stated  as  follows  in  the  syllabus:  "Where 
one,  after  procuring  Insurance  on  her  life, 
payable  to  plaintiff,  bad  the  policy  changed 
so  as  to  make  It  payable  to  defendant,  the 
latter  agreeing  to  receive  the  proceeds  In 
trust  for  plalntiflC,  who  accordingly  delivered 
up  for  cancellation  the  former  insurance  cer- 
tificate, which  had  been  delivered  to  him,  de- 
fendant cannot,  after  receiving  the  proceeds, 
refuse  to  pay  it  over  to  plalntlfF,  on  the 
ground  that  the  latter  had  no  insurable  in- 
terest Id  the  Ufe  of  deceased." 

Id  Sllvey  t.  Hodgdon,  62  Cal.  863,  an 
agreement  was  had  between  the  Insured  and 
the  beneficiary  named  In  the  policy,  prior 
to  the  issuance  of  the  policy,  that  the  bene- 
ficiary should  be  named  therein  solely  as  a 
trustee,  without  any  beneficial  Interest  to 
accrue  under  the  policy;  and  that  she  would 
collect  the  policy  for  the  use  and  benefit  of 
the  children  of  the  insured. 

In  the  foregoing  and  other  cases  dted  by 
respondent,  where  a  beneficiary  has  been 
held  as  trustee  for  the  benefit  of  a  third 
party,  there  was  some  specific  understanding 
between  the  insured  an^d  the  beneficiary,  or 
some  act  was  done  In  pursuance  of  an  ex- 
press or  Implied  trust  In  most  of  the  cases, 
either  the  policy  was  taken  out  on  the  faith 
of  that  understanding,  or  the  name  of  the 
beneficiary  was  changed,  and  a  new  bene- 
ficiary substituted  In  pursuance  of  such  faith, 
and  under  such  understanding  and  agree- 
ment In  every  one  of  the  cases,  some  pos- 
itive act  was  done  or  performed,  or  the  in- 
sured made  some  change  In  his  position.  In 
the  belief  that  the  trustee  would  carry  oat 
this  wish,  and  execute  sudi  wish  and  desire 
as  an  Imperative  trust 

In  the  present  case,  the  Insurance  had 
been  taken  out  some  years  before  the  Insured 
had  either  a  wife  or  child,  and  the  parents 
had  been  named  as  beneficiaries.  In  our 
opinion,  the  Inraied  never  thought  of  creat- 


ing a  trust  or  naming  his  parents  as  trustees, 
but  rather  preferred  to  rely  on  their  senti- 
ments of  love  and  afTectlon  and  the  ties  of 
consanguiulty  for  the  care,  protection,  and 
maintenance  by  his  parents  of  the  wife  and 
babe  In  event  of  misfortune  orwtaklng  him. 
Although  his  parents  strenuously  resist  this 
action,  it  does  not  appear  from  this  record 
that  these  old  people  will  prove  recreant  to 
the  filial  faith  and  confidence  thus  reposed, 
or  that  they  mean  to  abandon  this  mother 
and  child,  or  give  them  no  aid  or  assistance. 
It  is  to  be  sincerely  hoped  that  in  the  contest 
between  the  parents  of  Bay  and  Ida  Bliss 
over  the  right  to  handle  and  expend  this  in- 
surance money  the  comfort  and  welfare  of 
the  widow  and  child  may  not  be  entirely  Ig- 
nored or  disregarded.  The  old  people,  both 
Bliss  and  Cook,  apparently  liave  abundance 
and  to  spare,  and  both  families  have  only 
this  widowed  daughter  and  granddilld  on 
whom  to  bestow  their  care  and  patrimony; 
and  It  occurs  to  us  that  if  they  would  do 
lees  quarreling  and  give  a  little  more  atten- 
tion to  the  needs  of  those  to  whom  they  owe 
a  paternal  doty  they  would  get  alfmg  mocb 
better. 

We  have  been  wholly  unable  to  find  any 
evidence  In  the  record  which  would  Justify 
us  In  affirming  the  Judgment  In  this  case, 
unless  we  Ignore  the  most  fundamental  rules 
of  equity,  and  create  and  define  a  trust  for 
the  parties  which  the  trustor  or  donor  declin- 
ed to  do  himself  in  his  lifetime. 

Another  thli^  must  not  be  lost  sight  of  in 
this  case.  This  suit  Involves  the  benefits  un- 
der an  insurance  contract,  which  is  one  of 
the  most  sacred  contracts  that  can  be  made. 
Such  a  contract  is  entered  into  by  the  in- 
sured In  cool  deliberation,  and  not  ordinarily 
under  stress  of  business  exigencies  or  impor- 
tunities of  creditors  or  business  associations. 
The  Insured  names  his  beneficiary  (a  right 
wholly  his  own)  for  reasons  whol^  his  o^^'d, 
and  which  he  is  never  to  be  called  npon  to 
explain  or  divulge  to  any  one  else,  unless 
he  sees  fit  voluntarily  to  disclose  them.  The 
beuefidary  nominated  in  the  policy  is  of  the 
Insured's  own  naming,  and  that  braeflclary 
should  never  be  changed  or  converted  Into  a 
trustee  for  any  one  else,  except  on  clear 
and  convincing  proofs.  An  Insurance  policy 
and  the  benefits  thereunder  are  the  property 
of  the  beneficiary,  and  the  estate  of  the  In- 
sured has  no  interest  whatever  therein. 

The  Judgment  must  be  reversed,  and  It  Is 
se  ordered,  and  this  case  is  remanded  for 
further  proceedings  In  accordance  with  this 
opinion.   Costs  awarded  to  appellants. 

STUWART,  0.  J.,  concurs. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  agree  with  the  majority  of  the  court, 
either  upon  the  law  or  the  facts  as  stated 
and  given  in  the  majority  opinion.  This  ac- 
tion was  brought  upon  the  theory  that  Ezra 
Bay  BUas,  deceased.  Intended  that  the  pro- 
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ceedB  of  these  life  Insurance  policies  should 
go  to  the  use  and  benefit  of  his  wife  and  child. 
It  appears  that  on  the  28d  day  of  Jane,  1904, 
ifera  Ray  Bllffl,  being  then  unmarried,  took 
out  a  life  insurance  policy  in  the  Bankers' 
Reserve  Life  Company  of  Omaha,  Neb.,  for 
$5,000,  and  named  his  father  and  mother 
beneficiaries  In  said  policy;  and  it  la  the 
proceeds  of  that  policy  that  Is  involred  In 
this  case,  it  also  appears  that  Kxra  Ray 
Bliss  took  out  an  accident  Insurance  policy 
in  the  Illinois  Commercial  Travelers*  Asso- 
ciation of  Chicago,  for  $5,000,  and  his  mother 
was  named  the  beneficiary  therein.  Said 
policies  were  taken  out  prior  to  his  marriage 
with  Ida  May  Bliss,  one  of  the  plaintiffs 
herein,  which  marriage  occurred  on  the  1st 
day  of  January,  1907.  On  the  1st  day  of 
November,  1907,  a  f«nale  child  was  bom  to 
said  deceased  and  the  plaintiff  Ida  May 
BUse.  It  clear^  appears  from  the  evidence 
that  Bira  Bay  Bliss  thought  his  wife  was 
Incapable  of  making  investments  wisely  of 
the  proceeds  of  said  policies,  and  he  there- 
fore desired  them  to  be  In  the  hands  of  par- 
ties trusted  by  hiihs^f,  and  those  parties 
were  his  father  and  mother.  Said  policies 
were  not  delivered  to  the  father  and  mother, 
but  were  deposited  in  tiie  bank  at  Bmmett 
and  delivered  to  them  after  bis  death. 

On  February  2,  1906,  at  American  Falls, 
Idaho,  Skra  Ray  Bliss  accidentally  received 
a  gunshot  wound,  of  which  he  died  a  few 
hours  thereafter.  He  left  no  estate  except 
a  homestead  and  certain  personal  property, 
not  to  exceed  the  value  of  $1,400. 

On  the  trial  certain  Issues  were  submitted 
to  the  Jury  and  upon  these  the  Jury,  in  sub- 
stance, found  that  Ezra  Bay  Bliss  did  not 
part  with  tlw  control  of  said  policy  of  In- 
surance prior  to  the  time  of  his  death;  and 
that  it  was  the  dear  intention  and  desire 
of  said  Bzra  Ray  Bliss  that  his  wtte  and 
child  should  rec^ve  the  benefits  to  be  de- 
rived from  said  Insurance  policy;  and  that 
the  defendants,  who  are  appellants  here,  ad- 
mitted that  they  held  the  proceeds  of  said 
policy  of  insurance  for  the  benefit  of  said 
plaintiffs,  the  wife  and  child  of  said  deceas- 
ed; and  that  said  defendants  had  paid  over 
some  interest  or  Income  ot  the  proceeds  of 
said  Insurance  policies  to  the  plaintiffs;  and 
tbat  the  defendants  received  said  $6,000,  the 
proceeds  of  said  insurance  policy,  as  trus- 
tees, subject  to  a  trust  in  favor  of  the  plain- 
tiffs, namely,  the  wife  and  child  of  said 
deceased,  Ezra  Bay  Bliss;  and  that  said 
sum  of  money  was  received  by  them,  know- 
ing that  the  proceeds  were  to  be  held  and 
used  for  the  benefit  of  the  said  wife  and 
child.  Upon  said  spedat  findings  and  the 
evidence,  the  court  made  flndinge  of  fact 
covering  the  entire  case,  in  accordance  with 
the  special  verdict  of  the  Jury,  and  found  in 
favor  of  the  plaintiffs  upon  all  the  material 
iaauea  made  by  the  pleadings;  and,  as  con- 
clnslonB  of  law,  found  that  the  proceeds  of 
said  insnrance  policy  la  a  tmat  fond,  and 


the  property  of  the  plaintiffs,  and  that  the 
defendants  are  not  fit  or  proper  persons  to 
act  as  trustees  of  said  trust  fund,  and  en- 
tered Judgment  in  favor  of  the  plalntlfflB. 

I  think  the  evld«aoe  is  amply  sufficient  to 
support  the  findings  made  by  the  court  and 
that  the  findings  are  suffldemt  to  support  the 
Judgment  There  la  a  substantial  conflict  in 
the  evidence,  and  under  the  well  eatablished 
rules  of  this  court,  the  Jodgnunt  oni^t  not 
to  be  disturbed. 

Tbe  majority  opinion  holds  that  the  evl- 
dence  does  not  show  that  the  beneficiaries 
named  in  the  policy  were  ever  constituted 
trustees,  and  for  that  reason  the  appellants 
took  the  absolute  title  to  said  $5,000.  It  Is 
there  held  that  the  oral  testimony  is  exceed- 
ingly meager  and  desultory,  and  that  it  re- 
volves about  and  refers  back  to  a  conversa- 
tion which  took  place  between  the  insured 
and  his  father  shortly  subsequent  to  the 
birth  of  the  child,  and  my  Associates  then 
proceed  to  Quote  a  very  "meager"  portion  of 
the  evidence,  and  say:  "This  constitutes 
the  entire  transaction  ont  of  which  It  is 
claimed  this  trust  arises."  I  maintain  that 
the  testimony  quoted  is  only  a  meager  part 
of  the  testimony  that  tends  to  show,  and 
does  in  fact  show,  that  the  cleor  intention 
of  Ezra  Bay  Bliss  was  to  establish  a  trust 
in  favor  of  his  wife  and  dilld;  and  that  the 
ap[>ellants  were  intended  to  t>e  the  tmstees. 
and  nothing  more. 

It  appears  from  the  evidence  that  the 
plaintiETs  father  was  unfriendly  toward  her 
husband,  and  the  husband  In  turn  conceived 
a  violent  dislike  for  his  father-in-law,  Mr. 
Cook ;  that  the  deceased  was  engaged  In  the 
life  Insurance  business,  and  after  his  mar- 
riage talked  very  often  to  other  persons 
about  said  policies  held  by  him  for  the 
protectiwi  of  his  wife  and  child.  To  some 
of  them  he  stated  that  his  wife  was  not 
competent  to  care  tor  the  proceeds  of  the 
policies,  and,  knowing  that  she  would  natu- 
rally look  to  her  father,  a  successful  busi- 
ness man,  whom  he  v^  much  disliked,  for 
the  Investment  of  the  futids,  did  not  change 
his  policy  so  as  to  give  the  proceeds  to  her 
directly.  It  was  natural,  therefore,  for  him 
to  be  satisfied  with  his  own  father  and  moth- 
er as  trustees,  tbe  beneficiaries  named  In 
the  policy  before  his  marriage;  and  I  think 
it  was  natural  to  assume  that  tbe  young 
man  would  not  allow  the  only  asset,  or  pro- 
spective asset,  which  he  bad,  of  any  consider- 
able value,  to  be  given  to  his  father  and 
motAer,  who  alrwdy  were  possessed  of  am< 
pie  means,  and  leave  his  wife  and  child  al- 
most penniless.  It  certainly  would  be  a 
shocking  commentary  on  the  character  of 
the  young  husband  to  hold  that  he  was  will- 
ing to  leave  his  wife  and  child  penniless,  and 
give  aubstantlally  all  of  hla  property  to  his 
father  and  mother,  who  were  in  good  finan- 
cial drcumstauces,  and  thus  place  his  wife 
and  child  under  tbdr  absolute  control  and 
power;  and  It  aeenis  to  me  tbat  It  reflects  on 
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tAe  duiractw  of  the  father  and  moUier  wbo 
an  aindldlT  and  avaridonBly  trjlng  In  OiSa 
CAM  to  prove  their  son  devoid  of  all  fed- 
Ing  ftor  hta  wlf«  and  babe,  and  of  titie  bmor- 
able  {vlndples  and  natural  ImpnlBM  whldi 
yonns  mai  like  blm  nsnally  poaseas.  Tbe 
testimony  sbows  that  the  yonng  people  were 
hard  VP,  and  tbe  qnestlcHi  as  to  paylnff  the 
premiums  on  said  polldes  was  discussed  be- 
tween them;  and  the  young  husband  sug- 
gested that  the  amount  of  money  to  be  paid 
annually  as  pr^ninms  on  said  policy,  which 
was  about  $300,  would  give  to  his  wlfb  many 
comforts  and  convenlencee  which  she  could 
not  have  if  the  policies  were  k^t  alive  by 
paying  the  proniams.  She  testlfled  that 
during  the  money  panic  in  1907  they  were 
short  of  funds,  and  were  in  very  straitened 
circumstances  for  quite  a  while;  and  her 
husband  said  the  premium  would  be  due  In 
a  short  time,  and  he  thought  he  could  not 
meet  it,  and  spoke  of  giving  up  the  policies, 
so  that  hlB  wife  might  enjoy  more  comforts 
and  things  she  could  not  have  if  he  paid 
the  premiums,  and  she  told  him  not  to  give 
up  the  policies;  that  she  would  help  in 
every  way  she  could  to  make  the  payments, 
and  testified  that  she  did  do  so  by  doing  her 
own  washing  and  living  ai  economically  as 
possible,  and  ate  only  two  meals  a  day  for  a 
time;  ^t  she  saved  fO  a  we^  <hi  living 
expenses;  and  that  she  did  everything  she 
could  to  assist  him  In  the  payment  of  the 
premiums.  This,  it  seems  to  me,  is  a  very 
significant  fact  The  young  husband  must 
have  been  of  a  peculiar  disposition,  indeed, 
if  he  wanted  to  deprive  his  wife  of  certain 
living  comforts,  and  thus  save  mon^  by 
which  to  pay  the  premium  on  policies,  the 
proceeds  of  which  were  to  go  to  his  parents 
In  case  of  his  death,  and  require  her .  to 
make  personal  sacrifices  for  the  benefit  of 
the  old  people,  who  were  in  afflooit  circum- 
stances. I  should  hardly  think  that  any 
right-minded  paronts  would  be  willing  to 
give  their  deceased  son  the  reputation  they 
are  attempting  to  give  him  in  this  case. 

The  plaintiff  Ida  Bliss,  testified  that  she 
had  a  conversation  with  Mr.  and  Mrs.  Bliss 
shortly  after  her  husband's  funeral,  on  the 
cars  between  PocateUo  and  Nampa,  and  that 
Mr.  Bliss  told  her  that  she  was  w^  pro- 
vided for;  that  she  was  very  well  off,  and 
she  asked  him  in  what  way,  and  he  said 
by  Insurance;  that  there  was  $10,000  Insur- 
ance that  Ray  had,  and,  of  course.  It  would 
be  paid;  and  that  Mrs.  Bliss  in  that  con- 
versation said  substantially  the  same  thing. 
It  was  repeated  that  the  plaintiff  was  w^ 
provided  for  by  Insurance,  and  that  she 
would  not  need  or  want  for  anything.  In 
anothw  conversation  she  had  shortly  after 
that  In  Emmett,  she  testified  that  Mr.  Bliss 
asked  her  to  his  house  to  see  him  on  busi- 
ness, and  she  went,  and  th^  talked  over  the 
insurance  policy,  and  be  said:  "Of  eourse, 
yon  know  how  these  papers  are  ma^  out?" 
uA  she  aald:  "No^  Ur.  BUa%  X  Ant;  I 


have  never  seen  the  policies  that  I  remember 
of.**  And  he  wait  on  to  say  Qmt  be  and 
Mrs.  Bliss  were  named  as  bmtfelarles  In 
both  policies,  but  stated:  "This  money  is 
not  ours,  and  we  do  not  dalm  a  eent  of  it** 
Mrs.  Bliss  was  present  at  tJie  tim^  and 
she  said :  "No,  we  dont  claim  a  cent  of  it; 
there  is  not  a  cmt  of  it  belongs  to  oi,  and 
at  any  time  that  we  should  ever  use  a  cent 
of  It  I  hope  that  Ctod.  wlU  strike  ns  dead.** 
This  conversation  occurred  about  the  time 
the  money  was  paid  by  the  Insnranoe  taatr 
pany.  During  that  cmveraatlon,  Mr.  Bliss 
said  that  they  (he  and  his  wife)  had  agreed 
between  themselves  to  hold  the  money  In 
trust  for  tbe  baby  and  burseU;  and  that  they 
did  not  consider  that  she  was  competmt  to 
loan  this  mon^,  and  thought  th^  would 
hold  it  themselves,  and  make  the  Invest- 
mentB  for  her,  and  said  they  would  Invest 
the  money  in  a  safe  place,  and  that  she  could 
have  the  accuiniulatlcHis  on  the  money  when 
they  came  due;  and  he  asked  her  if  she  was 
satisfied  with  that,  and  she  said  she  vras. 
She  further  testlfled  that  she  told  Mr.  Bliss 
during  tliat  conversation  that  she  thought 
she  was  competent  to  handle  the  money  her- 
self, and  Mr.  Bliss  replied  that  it  was  not 
Ray's  intention  that  she  should  hold  the 
money  httself ;  and  he  went  on  to  tell  about 
btAng  dn<±  hunting  with  Bay  shortly  after 
the  baby  was  bom,  and  that  he  bad  Insist- 
ed CB.  Ray's  changing  the  policy  to  hia  wife's 
name,  but  Bliss  said  Ray  insisted  that  It 
should  be  left  the  way  it  vras,  and  stated 
tliat  he  knew  his  father  and  mother  would 
take  care  of  his  family,  and  not  let  them 
want  for  anything  as  long  as  they  lived; 
that  he  had  insisted  on  Bay's  changing  It 
and  Bay  told  him  he  would  not  duuge  It; 
that  he  would  leave  it  In  "trust"  with  them 
for  the  baby  and  herself. 

Some  time  after  that  she  went  to  Mr. 
Bliss,  and  asked  him  if  he  would  make  some 
written  itatement  that  be  would  pay  her  so 
much  a  month  or  so  much  a  year,  and  he 
replied  that  he  would  not  and  said:  "You 
can  trust  me,  Ida,  without  that"  And  he 
promised  to  give  her  $1,000  a  year,  $000 
every  six  months,  and  told  her  to  come  to 
him  as  she  would  to  hex  own  father.  She 
thereafter  went  to  Mr.  Bliss  and  asked  him 
for  money,  and  he  said  he  would  pay  her 
$600.  and  In  a  short  time  after  that  he  told 
ha>  that  be  had  something  for  her  at  the 
hons^  and  she  thought  pwhaps  It  was  the 
$000  that  be  had  promised,  so  she  went  to 
Bliss*  house  and  Mra.  BIIbs  gave  her  an 
envelop^  which  slke  did  not  opoi  until  after 
she  Itft  the  house,  and  when  sbe  opened  It 
found  an  itemised  account  against  her  for 
$574.60,  which  account  Indoded  an  Itemised 
Btatemuit  of  money  paid  out  by  tbe  appel- 
lant for  funeral  expenses  of  his  son,  and 
other  matters,  and  also  omtalned  an  item 
of  $124A),  money  which  the  plaintiff  had 
placed  in  Mr.  BUas'  bands  to  carry  for  her 
from  PocateUo  to  Bmmett    About  alx 
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months  thereafter,  she  again  asked  her  fa- 
tber-ln-Iaw  for  fSOO,  and  he  tried  to  appear 
surprised  that  she  should  ask  him  for  any 
money  at  all,  and  said,  "I  don't  know  what 
yon  mean  by  asking  me  for  money,"  and  said 
that  he  did  not  consider  herself  and  the  baby 
any  relation  to  him  at  all,  and  would  hare 
nothing  to  do  with  them;  that  he  had  drop- 
ped them  completely  (meaning  the  baby  and 
herself);  that  they  (himself  and  wife)  had 
changed  their  minds  about  the  money,  and 
Mrs.  Bliss  had  decided  they  would  use  it  In 
some  other  way.  They  had  built  a  home, 
which  had  cost  tibem  a  good  deal  of  money; 
and  the  father-in-law  also  mentioned  a  law- 
suit he  had  pendinj^  and  said  It  took  all  the 
money  he  had,  and  that  he  was  "broke" 
anyway,  and  offered  her  |S,  stating  she  could 
have  that  if  she  wanted  It  He  also  asked 
her  what  she  had  done  with  ber  bank  ac- 
count, and  she  told  him.  On  cross-examina- 
tion she  testified  substantially  to  the  same 
state  of  facts  as  she  had  on  direct  examina- 
tion. 

Flnley  Monroe,  a  disinterested  witness  on 
behalf  of  the  plaintiff,  testified  that  within  a 
few  days  after  the  burial  of  Ezra  Ray  Bliss 
he  had  a  ooDTeraatlon  with  the  appellant 
Mr.  Bliss,  In  r^ard  to  insurance  policies  or 
insurance  money,  and  testified  as  follows: 
"Among  other  things,  he  stated  to  me  that 
Ray  had  $10,000  life  insurance  at  the  time 
of  his  death,  and  that  it  was  in  favor  of 
himself  aud  hla  wife.  Now,  he  wanted  me 
to  see  Ida,  he  said,  as  a  friend  of  the  fam- 
ily, and  impress  upon  her  the  fact  that 
that  Insurance  was  hers  and  the  baby's,  and 
that  Ray  so  intended  it,  and  that  she  might 
not  feel  hard  towards  him,  by  reason  of  the 
policy  not  having  been  transferred  to  her 
before  his  death;  that  Is,  that  she  would 
hare  no  resentment  against  him,  or  feel  that 
he  had  been  Instrumental  In  not  doing  so. 
And  he  stated  that  not  a  dollar  of  it  was 
theirs,  and  that  they  would  never  apply  it 
to  their  own  use  at  all;  that  they  had  plen- 
ty, more  than  they  would  ever  need  them- 
selves; that  they  had  nothing  in  the  world 
to  live  for,  only  Ida  and  the  baby,  and  that 
he  asked — it  was  his  desire  to  be  appointed 
guardian  of  the  estate,  becanse  he  said  Ida 
was  but  a  child,  and  he  was  satisfied  that 
Ray  intended  he  should  look  out  for  them. 
And  he  stated  that  Ray — that  he  had  had  a 
conversation  with  Bay,  and  told  him  that 
he  ought  to  transfer  this  policy,  now  that 
he  had  a  wife  and  baby,  and  that  Bay  had 
said,  'No,  not  now,'  or  words  to  that  eCFect; 
that,  'If  anything  happens,  you  wUl  see  that 
they  are  cared  for.'  And,  again,  several 
times  he  repeated  the  words  that  'not  a 
dollar  of  it  Is  ours;  that  it  is  hers,  and  Bay 
intended  it  for  her.'  And  he  asked  that  I  be 
sure  to  see  Ida  and  have  a  talk  with  her. 
He  said:  'She  Is  nearly  sure  to  go  to  you, 
but  if  It  is  convenient  for  me  I  will  see  her 
myself;  she  might  come  to  you  in  r^ard 
to  the  oollectiou  at  some  accounts.'  •  «  • 


Mr.  Bliss  was  very  much  affected,  and  the 
tears  rolled  down  his  cheeks  when  he  was 
talking  about  the  death  of  his  boy.  He  stat- 
ed that  if  he  would  be  allowed  to  act  as 
guardian  of  the  estate  he  would  consider  It 
as  a  truit  from  his  dead  boy  to  carry  that 
trust  out  fbr  Ida  and  the  baby;  and  that  he 
would  not  invest  the  money  In  anything  com- 
mom  (mortgages),  although  be  could  get  Ip 
per  eeat.  on  them  in  the  way  of  farm  mort- 
gages or  dwelling  mortgages,  that  a  com- 
mon business  man  might  invest  In,  but  he 
would  invest  it  so  there  was  no  possibility 
of  a  loss,  and  he  suggested  bonds.  He  had 
been  to  the  First  National  Bank  and  bad  a 
talk  with  Mr.  Hayes,  cashier  of  the  bank, 
with  reference  to  what  interest  might  be 
gotten  from  certain  bonds,  and  was  Informed 
it  would  not  be  over  6  per  cent.  He  said 
that  would  not  cut  any  figure.  It  would 
only  amount  to  fSOO  a  year  on  (10,000,  but 
it  would  make  no  difference,  from  the  fact 
that  the  investment  would  be  such  that.  If 
at  any  time  Ida  might  need  it,  she  could  get 
and  use  part  of  the  principal;  and  all  of 
the  money  he  and  his  wife  had  was  hers 
anyway,  and  he  would  consider  it  a  pleasure 
if  she  would  come  to  him  for  any  needs  she 
might  have;  that  his  money  was  her  money. 
I  told  blm  I  was  confident  such  would  be  the 
case,  if  It  was  agreeable  to  Ida.  and  at  his 
request,  as  a  friend,  I  would  see  her,  and 
was  satisfied  she  would  come  to  me,  because 
I  had  always  been  a  friend  of  the  family, 
and  in  business  matters  I  was  satisfied  she 
would  come  anyway.  A  short  time  after 
that  Ida  came  to  me,  and  I  made  known  to 
her  what  Mr.  Bliss  had  requested,  and  It 
was  agreeable.  Afterwards  I  met  Mr.  Bliss 
on  the  sidewalk,  and  stated  to  him  I  had 
seen  Ida,  aud  it  was  entirely  agreeable  to 
her;  that  she  had  stated  to  me  she  was  go- 
ing to  suggest  It  herself;  that  she  felt  she 
wasn't  hardly  capable  from  a  business 
standpoint  of  caring  for  so  much  money. 
Mrs.  Bllsa  was  out  near  the  middle  of  the 
street  in  a  spring  wagon  during  the  conver- 
sation, and  she  drove  up  to  the  sidewalk. 
I  repeated  to  her  the  conversation  I  liad  had 
with  Hr.  Bliss;  that  It  was  agreeable  to  Ida 
that  Mr.  Bliss  be  appointed  guardian  of  the 
estate.  Mrs.  Bliss  said  that  not  a  dollar  of  it 
was  theirs,  and  not  a  dollar  of  it  would  be 
used  for  their  benefit;  that  they  had  plenty  of 
their  own,  aud  had  nothing  to  live  for,  ex- 
c^t  Ida  and  the  baby.  She  said  they  would 
like  to  have  the  privilege  of  assisting  in 
taking  care  of  and  educating  the  baby.  She 
said  it  was  Ray's  inteatlftn  that  the  money 
should  be  Ida's,  and  it  was  never  intended 
for  them,  even  though  It  7as  in  their  name. 
That  was  repeated  a  number  of  times.  Mr. 
Bliss  repeated  that  a  number  of  times  In  the 
first  conversation  with  him." 

It  will  be  observed  that  according  to  Mon- 
roe's testimony  Mr.  and  Mrs.  Bliss  repeated 
a  number  ot  times  that  it  was  Ray's  intea- 
tion  that  the  money  should  be  Ida's,  and 
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tbat  It  was  not  Intended  for  them,  even 
thongh  It  was  In  their  name.  They  at  that 
time  had  no  donbt  of  their  son's  intention, 
and  knew  what  his  Intention  was;  but  eri- 
dently  their  avarice  and  greed  thereaftet  got 
the  better  of  them,  and  they  concluded  to 
defeat  their  son's  Intention,  and  keep  the 
money  themselves. 

A  Mr.  Johns  testified  on  behalf  of  the 
plaintiff  that  he  resided  in  E^mnett,  and  that 
he  bad  a  .conversation  with  Mr.  and  Mrs. 
Bliss  about  four  months  after  the  death  of 
their  eon  in  regard  to  appraising  the  insur- 
ance money  as  a  part  of  the  estate  of  Ezra 
Ray  Bliss;  he  being  one  of  the  appraisers. 
He  testified  that  they  both  agreed  tbat  the 
insurance  money  should  not  be  appraised  as 
a  part  of  the  estate,  although  they  did  not 
Intend  to  use  any  of  it  for  their  own  use, 
as  they  intended  It  for  the  baby — moatly  to 
educate  the  baby — for  Ida  and  the  baby. 

Mr.  Marquis,  who  was  a  resident  of  Port- 
land, Or.,  and  bad  been  affiliated  with  the 
Bankers'  Reserve  Life  Insurance  Company, 
and  was  acquainted  with  Ezra  Bay  Bliss  la 
his  lifetime,  and  worked  with  him  In  solic- 
iting insurance  for  that  company,  testified 
tliat  be  was  quite  intimate  with  Ezra  Bay 
Bliss;  that  they  were  close  personal  friends, 
and  that  Ray  bad  talked  over  intimate  per- 
sonal matters  with  the  witness  and  his  wife; 
tbat  he  had  a  conversation  with  Ezra  Ray 
Bliss  in  regard  to  changing  the  beneficiaries 
in  his  policies,  and  Ezra  stated  that  his  wife 
had  not  a  great  amount  of  business  ability; 
and  that  be  did  not  care  to  liave  her  burden- 
ed with  the  iovestment  of  a  great  amount  of 
money.  Said  witness  testified:  "We  talked 
this  matter  over  in  common,  because  I  had 
my  estate  left  In  tbat  manner."  And  tliat 
he  had  some  correspondence  with  the  de- 
ceased, in  which  the  deceased  asked  him  to 
advise  him  what  to  do  regarding  his  insur- 
ance, 80  as  to  get  the  matter  In  such  shape 
that  he  would  know  the  policy  would  be  paid 
to  his  wife,  or  that  she  Blkonld  reoeiTe  the 
benefit  of  It. 

F.  J.  Bliss,  one  of  the  appellants,  was  a 
-witness  In  his  own  behalf,  and  testified  that 
be  bad  no  recollection  of  having  any  su<^ 
conversations  as  Ida  Bliss  testified  i^e  had 
with  blm  on  the  railroad  train.  He  admit- 
ted that  he  had  talked  with  her,  but  that  he 
had  no  recollection  of  any  such  conversation 
as  she  testified  to;  and  he  also  swore  that 
Ida  May  Bliss  never  made  any  claim  to  the 
proceeds  of  said  policies  "that  be  was  aware 
of;  that  be  had  no  recollection  of  telling 
her  what  be  wanted  to  do  with  this  money. 
"Q.  What  did  yon  tell  Ida  Bliss  with  refer- 
ence to  the  proceeds  of  the  insurance  policy? 
A.  I  never  told  her  anything  about  the  pro- 
ceeds of  the  policy  that  I  know  anything 
about.  I  don't  recall  anytlilng  about  it" 
He  denied  In  that  equivocal  way  the  con- 
versations had  with  the  plaintiff  Ida  Bliss, 
and  also  denied  that  be  had  the  conversa- 
tions testified  to  by  the  witness  Monroe,  and 


testified  as  follows:  "There  was  never  u; 
conversation  [with  Monroe]  with  refereoce 
to  the  insurance  polldes.  I  did  state  to 
Mr.  Monroe  that  Ida  was  very  much  dis- 
appointed In  not  being  Uie  beaeSciary  in  tie 
pollclee;  that  the  policies  were  left  to  Bay's 
mother  and  myself,  and  I  knew  she  wooM 
be  v^y  much  disappointed,  as  she  expected 
they  would  be  made  to  her.  Dont  knoir 
why  tbey  were  not  made  to  her."  A  fa\r  In- 
ference from  his  testimony  would  be  that  be 
knew  It  was  the  clear  intention  of  his  md 
to  leave  the  insurance  money  in  bis  hands 
in  trust  for  his  wife  and  child.  His  csUre 
testimony  Is  most  unsatisfactory  to  mj 
mind,  and  it  evidently  was  to  the  minds  tit 
tbe'Jnry  and  the  trial  court 

Mrs.  Adelaide  Bliss  testified  on  ber  own 
behalf  and  for  her  busband.  She  denied 
having  any  conversation  with  Ida  Bliss  co 
the  railroad  train  between  Pocatello  and 
Nampa,  as  testified  to  by  Ida  Bliss;  tbtt 
there  was  no  conversation  between  thm  In 
reference  to  the  proceeds  of  said  insurance 
policies ;  and  denied  tbat  she  stated  to  Idi 
Bliss,  In  substance,  that:  "This  money  Is 
not  ours ;  we  don't  claim  a  cent  of  it 
should  we  ever  at  any  time  use  a  cent  of 
it  I  hope  that  God  will  strike  us  dead." 
The  record  shows  that  Mrs.  Adelaide  BUae 
was  very  likely  to  make  such  a  statement  u 
this,  and  It  is  indicated  by  the  similarity  of 
that  language  to  the  language  used  by  Mrs. 
Bliss  when  on  the  witness  stand.  She  wis 
asked  the  following  question:  "What  cm 
yon  say  with  reference  to  your  agreeing  to 
that  conversation,  and  saying  that  'I  bope 
God  wUl  strike  us  dead?' "  To  whidi  sbe 
answered:  "I  can  say — ask  God  to  be  ny 
witness — that  I  never  remember  saying  any 
such  thing."  That  very  answer  shows  t&ai 
she  was  addicted  to  the  use  of  such  langnsie 
as  Ida  Bliss  testified  to.  She  admits  is 
her  testimony  that  she  did  have  a  ooarer 
sation  with  Ida  with  reference  to  the  poUo^ 
or  its  proceeds,  and  that  Ida  bad  spoken  to 
ber  before  in  regard  to  the  matter;  tbit 
Ida  spoke  of  "my  insurance  policy";  aod 
the  witness  testified  that  it  made  her  fee! 
queer,  and  she  replied:  "Ida,  that  will  am 
out  all  right"  I  should  think  it  would 
have  made  her  feel  "quew,"  as  at  that  tine, 
under  the  facts  of  this  case,  she  and  ber 
husband  were  apparently  laying  their  [riau 
to  deprive  the  wife  and  baby  of  her  deceas- 
ed son  of  substantially  all  of  the  estate  Uiit 
he  left  and  to  make  them  paupers,  or  <^ 
Jecta  of  charity.  She  further  testified  tint 
she  had  another  talk  with  Ida  Bliss,  ct 
which  conversation  Ida  mentioned  sometlilBS 
about  "my  Insurance,"  or  "my  Insorance  pol- 
icies," and  witness  said:  "Why  Ida,  ym 
know  that  you  have  no  insoranoe  pelides,  a* 
far  as  I  know  anything  about"  And  b 
that  conversation  she  told  Ida  that  Mr.  BUss 
had  said  be  would  give  ber  9S00  a  year. 

She  further  testified:  "I  never  once  Cboi^ 
whoi  the  money  cams  Into  cor  hinds  tW 
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it  was  Bar's  Intentions  that  It  should  be  left 
to  Ds  to  provide  an  income  for  Ida  and  the 
babj-."  That  may  be  tnie;  the  erldent  ava- 
rice and  greed  of  the  woman  only  made  her 
think  of  retaining  it  herself.  She  no  doubt 
concluded  that  her  son  was  perfectly  willlnK 
to  leave  his  wife  and  baby  to  the  charity  of 
the  world,  and  give  the  proceeds  of  the  in- 
snranee  policy  to  bis  own  father  and  moUi- 
er,  who  were  In  afflumce  at  the  time,  and 
did  not  need  it.  and  was  perfectly  willing  to 
have  It  go  out  to  the  world  that  her  son  was 
of  the  character  tliat  would  leave  his  wife 
and  intent  cUId  penniless  and  dependent  on 
the  charity  of  othws;  that  the  son  would 
l>e  wUIiog  that  the  wife  should  scrimp  and 
economize  and  derive  herself,  not  only  of 
comforts,  but  many  necessities,  in  order  to 
save  mon^  sufficient  to  pay  the  premium 
upon  policies,  the  proceeds  of  which  would 
go  to  his  already  wealthy  paroits.  I  should 
not  thfntc  parents  wbo  had  any  r^ord  what- 
ever ft>r  their  deceased  son's  memory  would 
for  $10,000  place  such  a  stigma  upon  his 
nama  She  denies  saying  to  the  wltn^ 
Monroe  what  he  testified  that  she  said.  Ttie 
Jury  and  the  court  heard  the  defendants  tes- 
tify, and  they  concluded  from  all  the  evi- 
dence that  it  was  the  (dear  Intention  of  the 
deceased  to  leave  the  proceeds  of  said  Insur- 
ance policy  In  trust  to  the  plalntlflTs,  and  I 
tliinb:  all  of  the  evidence  taken  together 
clearly  shows  that  Ezra  Bay  Bliss  was  a 
decent  kind  of  a  young  man,  and  was,  not 
so  hearUess  as  to  leave  his  wife  and  diUd 
in  poverty,  and  give  almost  bis  ciitiie  es- 
tate to  his  parents. 

Tbe  appellant  F.  J.  Bliss  testified  that  he 
had  given  some  considerable  thought  to  the 
matter  as  to  how  he  could  made  Ida  a  gift, 
in  order  to  make  her  feel  that  b^  husband 
had  not  forgotten  her.  From  that  testimony, 
one  would  Infer  that  he  did  have  an  Idea 
that  Ida  might  think  her  husband  had  for- 
gott«i  her  when  she  came  to  realize  that  the 
appellant  and  his  wife  were  claiming  nearly 
all  of  tlie  property  their  son  had  left  It 
seems  from  the  evidence  that  he  epi)eared 
to  be  very  anxious  to  make  her  a  present, 
but  was  ready  to  turn  Iier  down  evoy  time 
she  asked  for  money,  and  finally  did  offer 
her  the  big  sum  of  $2. 

The  majority  opinion  in  eCtect  holds  that 
the  deceased  was  totally  wanting  in  fore- 
sight, sentiment,  or  feeling  for  his  wife  and 
child  and  states  as  follows:  "In  our  opinion, 
the  insured  nev^  thought  of  creating  a  trust 
or  naming  his  parents  as  trustees,  but  rather 
prefered  to  rely  on  their  seotlmoits  of  love 
and  affection  and  the  ties  of  consangnlnity 
for  the  care,  protection,  and  maintenance  by 
hlB  parents  of  the  wHe  and  babe  In  event  of 
misfortune  overtaking  him.  Although  his 
parents  strennetisly  resist  this  action,  it  does 
not  appear  from  this  record  that  these  old 
people  will  prove  recreant  to  the  filial  faith 
and  confldenoe  thus  reposed,  or  that  they 
mean  to  aban^oa  tUt  mother  and  child,  or 


give  them  no  aid  or  assistance."  The  evl- 
doice  clearly  shows  to  me  that  they  have 
abandoned  them,  and  have  refused  to  give 
them  aid  or  assistance.  The  sentiment  of 
love  and  affection  and  tbe  ties  of  consan- 
guinity so  pathetically  referred  to  by  my 
Associates  evidently  did  not  amount  to  much, 
so  fftr  as  these  parents  w^e  concerned ;  for, 
as  testified  to  by  Ida  Bliss,  when  she  asked 
Mr.  Bliss  for  money,  he  said:  "I  am  surpris- 
ed that  yon  should  ask  me  for  money.  I 
don't  know  why  yon  are  asking  me  for  mon- 
ey. I  do  not  consider  yon  any  relation  to 
me.  I  have  dropped  yon  and  tbe  baby  to- 
gether." And  then  he  finally  offered  her  the 
munificent  sum  of  $2.  I  suppose  this  olfer 
of  $2  made  my  Associates  conclude,  in  their 
opinion,  that  amtdlanta  bad  not  abandoned 
tbem. 

From  all  of  the  evidence  and  the  admis- 
sions of  the  appellants  themselves,  it  is  clear 
that  the  intention  of  Ezra  Ray  Bliss  was  to 
leave  said  money  in  trust  for  his  wife  and 
babe;  and,  as  I  view  it,  to  hold  that  the 
app^ants  are  the  absolute  owners  of  the 
proceeds  of  said  Insurance  policy  Is  to  per- 
petrate a  great  injustice  upon  the  memory  of 
tbe  deceased,  and  upon  his  wife  and  child. 
Ezra  Bay  clearly  intended  to  create  a  trust, 
and  did  create  It,  and  so  expressed  himself 
time  and  again.  He  did  not  care  to  change 
the  names  of  the  beneficiaries  In  tbe  policies, 
because  the  persons  he  desired*  to  act  as  tms- 
teea  were  already  named.  He  did  not  care 
to  have  his  wife  and  child  named  as  bene- 
ficiaries in  the  policies,  for  that  would  have 
given  than  the  proceeds  dlrectiy,  the  thing 
he  wished  to  avoid.  I  think  Ezra  Bay  Bliss 
did  aa  every  ordinary  man  would  do  under 
all  of  the  tecto  of  this  case.  The  policy  was 
tokra  out  before  he  was  married.  After  his 
marriage,  he  wanted  to  protect  his  wife  and 
child,  and  his  Intention  was  to  have  his  fa- 
ther and  mother  take  the  insurance  money  as 
trustees  for  his  wife  and  babe.  They  ac- 
lEnowledged  time  and  again  that  they  had  so 
tsiken  It  No  particular  form  of  words  is 
necessary  to  create  a  trust  Oerrlsb  v.  New 
Bedford  Inst  for  Savings,  12S  Mass.  159. 
85  Am.  Bep.  S6G.  The  exlstoice  of  a  trust  Is 
in  every  case  to  be  determined  as  a  question 
of  fact  having  in  view  tbe  surrounding  facts 
and  circumstances  of  the  transaction,  the 
intention  of  the  parties,  and  the  substance, 
rather  than  the  form,  of  the  Instrument 
6  Ency.  of  Law,  2007,  Supp. ;  Bobb  v.  Wash- 
ington, eto.,  College,  108  App.  Dlv.  827,  03  N. 
T.  Supp.  92 ;  HIrsch  v.  Auer,  146  N.  Y.  13, 40 
N.  E.  887.  Trusts  may  be  created  In  person- 
al property  by  parol,  and  no  particular  form 
of  words  is  required  to  accomplish  the  re- 
sult Trusts  of  personal  property  may  be 
created,  declared,  or  admitted  verbally,  and 
proven  by  parol  evidence.  2  Pemeroy  on  Equi- 
ty Jurisprudmce,  p.  1492;  Clapp  v.  Emery, 
96  111.  523 ;  Belir  v.  Horst  62  Md.  265 ;  19 
Dec.  Digest,  p.  1490,  pais.  17  and  IS.  The 
proceeds  of  a  life  Insnnnc*  policy  may  be 
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made  tbe  subject  of  a  trnst  SOtc^  t.  Hodg- 
d(m,  62  Cat  888;  Anstin  t.  WUooxon,  149 
Oal.  24,  S4  Pac.  417;  Woodruff  t.  TUman, 
112  Bfich.  188,  70  N.  W.  420. 

In  Hliab  t.  Aner,  146  N.  T.  18,  40  K.  B. 
897,  the  court  said:  'TTbe  tect  tbat  tba  tnut 
dealt  wttb  a  conttngent  Interest  of  tbe  In- 
sured In  the  certlflcate  of  insurance  Is  of  no 
moment  That  Interest  became  vested  at 
the  death  at  the  Insured,  and,  the  b^eflclary 
having  collected  the  insurance  moner,  the 
trust,  under  the  agreement  creating  and  ac- 
knowledging It,  attached  to  the  fund."  See, 
also,  Catland.  Executor^  t.  78  Ma. 

365,  6  Atl.  776. 

The  appellants  had  no  Tested  interest  in 
said  life  insurance  policy  or  ita  proceeds, 
and  it  was  subject  to  the  free  disposal  of  the 
decedent  at  any  time.  They  never  had  pos- 
session of  the  policy  until  after  Ezra  Bay's 
death.  There  can  be  no  doubt  of  the  intent 
of  Ezra  Ray  Bliss  in  thia  matter,  when  all 
of  the  evidence  in  the  case  is  taken  into  con- 
sideration. It  is  a  well -established  rule  that 
it  is  not  essential  for  the  creation  of  a  valid 
trust  that  the  trustees  know  of  or  consent 
to  the  trust  The  main  contention  of  the  ap- 
pellants Is  that  the  trust  was  not  proven  by 
clear  and  convincing  evidence.  The  existence 
of  a  complete  trust  is  tn  every  case  to  be  de- 
termined as  a  question  of  fact,  having  In 
view  th^e  surrounding  facts  and  drcnmstanc- 
es  of  the  transaction,  the  intention  of  the 
parties,  and  the  substance,  rather  than  the 
form,  of  the  instrument 

In  Bollinger  v.  BoUlnger.  154  Gal.  60S,  99 
Pac.  196,  Is  a  statement  as  to  the  meaning 
of  clear,  satisfactory,  and  convincing  evi- 
dence to  show  the  creation  of  a  trust  by 
parol,  and  the  court  said:  "Appellant  in- 
vokes the  rule  that,  to  prove  a  trust  by  parol 
nnder  conveyances  absolute  In  terms,  tbe 
evidence  must  be  clear,  satisfactory,  and  con- 
vincing. The  rule  Invoked  is  amply  support- 
ed by  authority,  and  la  founded  In  sound 
reason.  But  ita  proper  application,  where 
there  Is  substantial  evidence  to  support  the 
existence  of  a  trust,  must  be  left  largely  to 
the  trial  court  As  was  said  In  Harris  v. 
Harris,  136  Cal.  879,  69  Pac.  28:  'Whether 
the  evidence  In  any  particular  case  is  of  this 
character  [clear,  satisfactory,  and  convinc- 
ing] must  be  determined  by  the  trial  court 
and  its  determination  thereon  will  be  ac- 
cepted by  this  court  as  conclusive.' " 

This  court  said.  In  Morrow  v.  Matthew,  10 
Idatio,  423,  79  Pac.  106,  as  follows:  "Where, 
however,  tbe  record  discloses  such  facts  that 
a  fair  and  reasonable  person  might  conclude 
therefrom  as  to  the  execntion,  terms,  and 
conditions  of  the  contract  I  do  not  see  how 
an  appellate  court  Is  Justified  in  saying  that 
It  did  not  ai;H>ear  dearly  and  aatlsfactorlly 
to  the  trial  court  Evidence  entirely  clear 
and  convincing  to  the  trial  court,  who  saw 
and  beard  the  witnesses,  might,  when  in  cold 
type  upon  tbe  record,  leave  doubts  in  the 
mind*  of  the  merabwa  of  tbe  ».mtUsiU  otnrt. 


bat  I  do  not  think  tb^  should  revme  tiu 
Judgment  on  such  grounds." 

In  tbe  case  at  bar,  the  Jury  and  court 
heard  the  wUnesses  testify,  saw  thdr  de- 
meanor on  the  stand,  and  upon  directly  con- 
flicting teetlniony  found  In  fkTor  of  plain- 

ai&L 

It  Is  stated  by  Perry,  In  his  woik  oa 
Tmats  (Tolwne  1.  I  137),  that:  *Tbe  Acts  in 
all  cases  must  be  proved  with  great  cleamcBB 
and  certainty,  especially  when  tbe  dalm  d^ 
pmds  upon  mere  statements;  and  facts 
that  only  base  a  conjecture  that  the  omdi- 
tlons  of  a  resaltlnff  trust  existed  are  InsoS- 
dent  The  certainty  required,  however,  is 
only  such  as  is  sufficient  to  satisfy  the  Jorr 
of  the  existence  of  the  trust ;  and  it  Is 
ror  to  cbai^  that  tbe  'clearest  and  most 
positive  proof  muat  be  given."  At  aediaa 
160  the  same  author  says:  **If  the  dedan- 
tlon  of  trust  is  too  Imperfect  to  eetabtlsb 
that  purpose,  and  yet  plainly  shows  that  tlx 
intention  waa  that  the  donee  should  not  take 
beneficially,  and  that  the  sc^e  purpose  of  the 
gift  or  grant  was  to  carry  out  the  pmpoae 
of  the  trust,  which  fails,  the  donee  will  tate 
in  trust  for  tbe  donor  or  Us  heirs,**  and  not 
for  himself. 

In  r^rd  to  the  dedarattons  ttiat  were 
made  by  the  Insured  as  to  his  intention  to 
make  tbe  beneficiaries  therein  named  trus- 
tees for  the  plaintifT,  we  think  snch  decUrt- 
tlous  were  amply  suffldent  to  show  and  do 
show  what  his  Intentions  were. 

In  Garrlsb  v.  New  Bedford,  etc.  Bank, 
supra,  the  court  said  In  regard  to  aucb  evi- 
dence: "At  the  trial,  this  evidence  was  re- 
jected, because.  In  the  opinion  of  the  Jnd^e. 
the  testator  had  not  done  what  was  neces- 
sary to  create  a  trust  But  whether  be  liid 
done  enough  d^nded,  as  we  have  seen,  oa 
whether  his  conduct  and  dedaratlons  mani- 
fested a  completed  and  executed  intention  is 
regard  to  it  Notice  to  tbe  donee  la  indeed 
not  necessary  when  other  acts  or  dedan- 
tlons  of  the  donor  are  sufficient  and  complete 
In  themselves ;  but  where  tbe  transactloa  is 
capable  of  two  Interpretations,  and  tbe  set- 
tlement la  merely  voluntary,  it  is  plain  tliat 
notice  given  by  the  donor  to  the  donee  of 
the  existence  of  the  trust  would  in  most 
cases  be  decisive'  on  tbe  question  of  Intention. 
*  *  *  It  Is  not  only  satisfactory  eridenee 
of  an  executed  intention,  but  it  Is  a  dedan- 
tlon  in  tbe  nature  of  an  act  necessary  to  cos- 
plete  the  transaction  and  create  the  tmst' 

Counsel  for  appellants  states  in  his  print- 
ed brief  that  appellants  were  completely 
heartbroken  by  the  death  of  their  only  «n. 
and  sought  solace  in  the  affection  and  coo- 
panlonshlp  of  hla  wife  and  child,  and  wlsb- 
ed,  as  a  matter  of  parental  lore,  to  imtea 
and  care  for  them.  This  statement  ander 
the  evidence  In  this  case,  goes  to  tbe  »eiT 
limit  Appellants  sought  solace  for  tbe  deadi 
of  their  only  son,  not  in  the  affection  snd 
companlonslilp  of  bis  wife  and  child,  bat  in 
deriving  tbem  of  tbe  wdietance  ot  tlit 
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estate,  and  Bending  tbem  out  almost  penni- 
less ou  the  cold  charity  of  the  world,  or  to 
her  own  fitther,  for  support  and  maintenance. 
It  is  stated  in  Holy  Writ,  Gen.  U,  24:  "There- 
fore shall  a  man  leave  hla  father  and  Ms 
mother  and  shall  cleave  unto  his  wife;  and 
ibey  shall  be  one  flesh."  But  my  Associates 
have  concluded  that  this  case  is  an  excep- 
tion to  the  rule,  and  the  husband  should  de- 
sert his  wife  and  child,  and  cleave  nnto  his 
father  and  mother. 

The  majority  in  their  opinion  says:  "An- 
other thing  must  not  be  lost  sight  of  in  this 
case.  This  suit  involves  the  benefits  under 
an  insurance  contract,  which  is  one  of  the 
most  sacred  contracts  that  can  be  made." 
niiy  talk  about  the  sacredness  of  this  policy 
when  it  was  taken  out  long  before  the  Insur- 
ed had  married  the  plaintUf,  and  when  the 
evidence  shows  that  the  beneficiaries  were 
named  without  their  knowledge  or  consent, 
and  the  contract  was  kept  under  the  control 
of  the  insured?  They  bad  no  vested  right  in 
it.  Is  it  any  more  sacred  than  a  will?  I 
say,  "No."  Under  the  statutes  of  this  state 
(secUon  5736,  Rev.  St.  1887),  if,  after  having 
made  a  will,  the  testator  marries,  and  the 
wife  survives  him,  the  will  is  revoked,  un- 
less certain  things  therein  mentioned  exist 
Why  talk  about  the  sacred  rights  of  an  in- 
fnmnce  contract  In  a  case  where  the  tmne- 
Sclary  has  no  claim  against  the  insured  for 
an  Indebtedness  due  from  bim,  and  no  claim 
whatever  that  would  begin  to  measure  up 
to  the  claim  of  the  insured's  wife  and  babe, 
and  when  it  clearly  appears  from  the  state- 
ments and  admissions  of  the  beneficiaries 
that  they  knew  It  was  the  intention  of  the 
Insured  to  leave  the  amount  due  on  the  pol- 
icy to  his  wife  and  child?  The  sacred  rights 
of  the  wife  and  child  ought  to  count  for 
more  with  a  court  of  conscience  than  the 
avarice  and  greed  of  the  father  and  mother 
of  the  insured. 

The  judgment  of  the  trial  court  ought  to 
be  sustained,  with  slight  modification. 


BIFPBTOIB  V.  FEBLY. 
(Supreme  Court  of  Idaho.   Nov.  22,  1911.) 

(ByUdbua  fty  *M  Court.) 
1.  Appeal  Ann  Ebbob  (|  1031*)  —  Review  — 

PRE<lUUFnON  AS  TO  EFFECT  Or  EbROB. 

Where  it  is  charged  upon  appeal  that  the 
trial  court  erred  In  overmling  a  cballenge  to  a 
juror,  and  the  record  does  cot  show  that  the 
paity  complaining  was  compelled  to  use  one 
of  hie  peremptory  challenges  upon  the  juror 
challenired  for  cause,  and  was  thereby  deprived 
of  a  peremptory  challenge,  it  will  be  presumed 
that  he  was  not  compelled  to  exercise  all  of 
tho  peremptory  challenges  allowed  bim  by  law, 
and  for  that  reason  could  not  have  been  preju- 
diced by  the  action  of  the  trial  court  in  deny- 
ing the  challenge  for  cause. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  H  403&-4O46;  Dec.  Dig.  t 
1031.*1 


2.  Appeal  and  Ebiob  (f  S70*)  —  Dbcisioks 
Reviewable  —  Natubb  of  Decisioit  Ap- 
pealed FBOM. 

Where  a  motion  ii  made  for  a  ntmsolt  at 
the  close  of  the  evidence  on  the  part  tA  the 

f)lainti£E,  upon  the  ground  that  the  evidence  is 
nsufficient  to  warrant  the  submission  of  the 
cause  to  a  jury,  and  the  motion  is  denied,  and 
evidatu»  is  thereafter  offered  by  the  defendant, 
the  ruling  of  the  trial  court  upon  the  motion  Is 
not  reviewable  upon  appeal  from  the  judgment, 
or  fnMD  the  order  overruling  the  motion  for  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %  3511;  Dec.  Dig.  f  870.*] 

3.  NEOUOENCE  82*>— COHTBIBtlTOBr  Neo- 

ugbhob-Effeci. 

In  an  action  to  recover  for  personal  in- 
jnries,  where  contributory  n^ligence  is  plead- 
ed as  a  defense,  the  plalntin  cannot  recover 
when  it  is  proven  by  the  evidence  that  the  neg- 
ligence of  the  plointilf  was  a  proximate  cause 
of  the  injuiy,  notwitbstaoding  tne  fiict  that  the 
evidence  may  also  show  negligence  on  the  part 
of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  %%  112-114 ;  Dec.  Dig.  §  82.*] 

4.  NEQLIOEKCB  (I  82*)— CONTBIBtJTOBT  Nxa- 
LIQENOE— PBOXUCATB  CaUSB  OF  InJUBT. 

To  prevent  a  recovery  by  reason  of  con- 
tributory negligence,  the  person  injured  must 
be  gnilty  of  a  want  of  ordinary  care,  and  it 
must  appear  that  such  want  of  care  was  a 
proximate  cause  of  the  injury.  The  negligence 
or  want  of  care,  however,  of  the  Injured  person 
need  not  be  the  sole  proximate  canse  of  the 
injury,  for  that  would  exclude  all  negligence 
on  the  part  of  the  defendant  and  there  would 
be  no  reason  for  the  apidleation  of  the  rule  of 
contributory  negligence  on  tiM  part  of  both  par< 
Ues. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g}  112-114;  Dec.  Dig.  S  82.«J 

5.  Negligence  (g  83*)~-Cobtbibutoet  Neg- 
ligence—  Injubies  Avoidable  Notwith- 
btanding  contributokt  neotlgence. 

In  an  action  for  personal  tnjurr  received 
by  the  plaintiff  at  the  hands  of  a  defendant  if 
the  evidence  shows  that  the  plaintiff  contributes 
to  the  injury  by  a  want  of  ordinaiy  care  in 
placing  himself  in  a  dangerous  position,  and 
where  he  might  be  iojurea,  and  does  not  ex- 
ercise ordinary  care  in  preventing  the  accident 
after  be  so  placed  himself  in  such  position,  then 
the  mere  fact  that  the  defendant  was  negligent 
would  not  relieve  the  plaintiff  from  the  effect  of 
his  contiibutory  negligence,  unless  it  also  ap- 
pears that  the  defendant,  after  discovering 
plaintiffs  dangerous  position,  could  have  aroid- 
ed  the  consequences  of  the  plaintiff's  necligence  ; 
that  is.  could  have  avoided  the  iujury  which 
took  place  by  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  115 ;  Dec.  Dig.  8  83.*] 

6.  Appeal  and  Ebbob  (5  1001*)  —  Review — 
Questions  of  Fact. 

It  is  the  duty  of  the  appellate  court  to 
aet  aside  the  verdict  of  a  jury  where  there  is 
no  evidence  to  sustain  it.  or  where  It  is  against 
the  law  given  to  the  jury  by  the  court;  and  if 
the  appellate  court  is  satisfied  that  but  one 
conclusion  can  be  deduced  from  the  evidence, 
and  that  conclusion  is  that  the  negligence  of 
the  plaintiff  was  a  proximate  cause  of  the  in- 
jnry,  and  that  the  injury  would  not  have  oc- 
curred, had  the  plaintiff  exercised  ordinaiy 
care,  then.  In  such  case,  a  verdict  for  plaintiff 
for  personal  injuries  must  be  aet  aside. 

[Ed.  Note. — For  other  cases,  see  Apiteal  and 
Error.  Cent  Dig.  8928-3934;  Dec.  Dig.  % 
lOOl.*] 
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Appeal  from  District  Goart,  Kootenai 
County;  R.  N.  Dann,  Judge. 

Action  by  Jolm  Bippetoe  against  Oharles 
Feely.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

Charles  L.  Heltman  and  £1  N.  La  Yelne, 
for  appellant  Thomas  HuUen,  for  respond- 
ent. 

STEWART,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  Injuries.  The 
complaint  alleges  that  at  the  time  of  the 
happening  of  the  Injury  the  defendant  was 
the  owner  and  engaged  In  the  operation  of  a 
steam  threshing  outfit;  that  on  the  26th  day 
of.  August,  1910,  and  for  some  time  prior 
thereto,  the  plaintiff  was  employed  by  the 
defendant,  and  during  said  employment,  aod 
Immediately  prior  to  receiving  the  injuries 
In  the  performance  of  his  duty,  he  was  en- 
gaged In  moving  certain  bundles  of  grain  ly- 
ing under  the  wheels  of  the  separator,  and 
which  were  necessary  to  be  removed  in  or- 
der to  allow  said  separator  to  be  hauled 
away  and  forward  by  said  traction  engine; 
and  that  while  plaintiff  was  so  engaged  the 
defendant  was  In  charge  of  the  operation  of 
the  evglne,  and  without  giving  plaintiff  any 
warning  of  his  intention  so  to  do  started  up 
said  engine  attached  to  said  separator  sud- 
denly and  violently,  knowing  at  the  time,  or 
could  have  known  with  the  exercise  of  rea- 
sonable care,  that  the  plaintiff  was  in  a  dan- 
gerous position  and  liable  to  be  injured,  but, 
regardless  thereof,  the  defendant  suddenly 
hauled  and  propelled  said  separator  over  and 
across  and  upon  the  person  of  the  plaintiff, 
and  caused  the  tongue  of  said  separator  to 
be  dropped  upon  the  plaintlfT,  and  the  plain- 
tiff to  be  run  over  by  the  separator  and  there- 
by Injured,  and  thereby  damaged  the  plain- 
tiff in  the  sum  of  $15,000.  The  complaint 
further  alleges  that  $300  was  paid  out  on  ac- 
count of  the  Injuries  and  for  surgical  and 
medical  attendance  and  medicine. 

The  answer  of  the  defendant  puts  In  is- 
sue the  allegations  of  the  complaint,  admits 
the  plaintiff's  employment  by  the  defendant, 
and  allies  that  the  plaintiff  was  an  expert 
machinist,  and  that  it  was  the  plaintiff's  du- 
ty, among  other  things,  to  set,  care  for,  level, 
plumb,  and  put  in  place  the  separator,  and 
to  direct  and  supervise  the  other  help  and 
assistants  among  the  threshing  crew,  whose 
duty  was  to  assist  and  help  in  connection 
with  and  about  the  separator,  and  to  give 
the  mglneer  all  needed  and  necessary  signals 
to  go  either  forward  or  badcward,  or  for  any 
purpose  whatever;  that  on  the  26th  day  of 
August,  1910,  the  plaintiff  being  in  charge  o^ 
the  separator  and  supervisor  of  the  help,  and 
while  engaged  in  and  about  the  setting  of 
ttie  separator  and  putting  it  In  readiness  and 
in  position  to  thresh  certain  grain,  and  the 
defendant  being  in  charge  of  the  engine,  the 
plaintiff  signaled  the  defendant  to  back  the 


engine  in  the  direction  <tf  the  lepftrator  for 
the  purpose  of  detaching  the  s^tamtor;  that 
tJie  defendant  moved  the  au;ine  as  directed 
In  the  direction  of  the  aeparatw,  and  imme- 
diately received  a  signal  from  the  plaintiff 
to  move  forward  saM  engine,  and  directoA 
the  defendant  to  go  ahead;  that  the  defend- 
ant thereupon  moved  the  rapine  forward, 
and,  the  plaintiff  having  failed  to  detach  or 
cause  the  separator  to  be  detached  from  Uie 
engine,  as  It  was  his  duty,  the  aerator 
was  moved  forward;  and  upon  information 
and  belief  allies  that  suddenly,  after  giving 
defendant  the  signal  to  move  forward  and 
advising  falm  to  go  ahead,  the  plaintiff  care- 
lessly and  n^Iigently  stuped  directly  ta 
front  of  the  separator  and  next  to  the  front 
axle  and  beneath  the  feed  box  of  the  sepa- 
rator, and  was  in  a  stooping  position,  and 
reached  into  the  tool  box;  that  the  defend- 
ant had  no  knowledge  that  the  engine  was 
not  detached  from  the  separator,  and  no 
knowledge  of  the  whereabouts  of  the  plain- 
tiff at  the  time  the  engine  and  separator 
began  to  move  forward,  and  no  knowledge 
that  the  plaintiff  had  placed  himself  In  front 
of  the  separator;  that  If  the  plaintiff  had 
detached  the  separator,  or  caused  the  same 
to  be  detailed  from  the  engine,  as  It  was 
his  duty  to  do,  the  Injuries  would  not  have 
occurred:  and  that  the  failure  of  the  plain- 
tiff to  perform  his  duty  and  to  exercise  due 
and  reasonable  and  ordinary  care  was  the 
approximate  cause  of  the  injuries  received 
by  the  plaintiff. 

Upon  the  Issues  thus  formed,  the  canse 
was  tried  to  a  Jury,  and  a  verdict  was  re- 
turned In  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $3,000.  This 
verdict  was  signed  by  nine  Jurors,  and  upon 
their  verdict  the  court  rendered  Judgment  in 
accordance  therewith.  A  motion  was  made 
for  a  new  trial  and  overruled,  and  this  ap- 
peal Is  from  the  Judgment  and  from  the  or- 
der overruling  the  motion  for  a  new  trlaL 

[1]  The  first  question  presented  on  appeal 
la  the  ruling  of  the  trial  Judge  in  denying 
a  challenge  made  as  to  the  qnaliflcation  of 
one  O.  D.  Bums,  who  was  called  as  a  Juror, 
and  examined  upon  his  voir  dire.  The  rec- 
ord In  this  case  does  not  show  how  mauy 
Jurors  were  called  and  examined  In  said 
cause,  nor  how  many  were  excused  for  cause, 
and  how  many  peremptorily;  and  it  does 
not  appear  from  the  record  that  the  plaintiff 
was  required  or  did  exhaust  all  of  his  per- 
emptory challenges.  Neither  does  it  appear 
that  the  Juror  Burns  was  excused,  or.  If  ex- 
cused, by  whom.  So  far  as  the  record  is 
concerned,  he  may  have  remained  on  the  ju- 
ry, and  may  have  been  one  of  the  three 
who  did  not  sign  the  verdict  for  the  plaintiff, 
but  that  does  not  ai^tear;  and,  without  It 
appearing  in  the  record  that  the  party  com- 
plaining was  compelled  to  use  one  of  his  per- 
emptory challenges  upon  the  Juror  challeng- 
ed for  cans^  and  thereby  was  deprived  of  a 


Digitized  by 


Idaho) 


BIPPETOE 


T.  PEELT 


467 


peremptory  challenge,  tt  will  be  presumed  he 
waa  not  required  to  exercise  all  the  peremp- 
tor7  challenges  allowed,  him  by  the  statute. 
For  these  reasons  he  was  not  prejudiced  by 
the  action  of  the  trial  court  In  denying  a 
chailenge  for  cause.  KnoIUn  T.  Joa^  7  Ida- 
ho, 466,  63  Pac.  638.  For  these  reasons,  we 
are  not  called  upon  to  examine  the  evidence 
upon  the  examination  of  O.  D.  Bums,  or  to 
determine  whether  he  was  disqualified. 

[2]  It  Is  next  urged  that  the  trial  court 
erred  In  overruling  the  motion  of  appellant 
for  a  nonsuit  after  the  close  of  plalntUTs  tes- 
timony. This  motion  for  a  nonsuit  was  bas- 
ed upon  a  number  of  grounds,  the  principal 
one  of  which  Is  that  the  plalntUE  was  guilty 
of  contributory  negligence,  which  was  the 
proximate  cnase  of  the  Injury  received,  by 
him,  and  for  which  damages  are  sought  in 
this  action.  In  determining  this  question, 
this  court  is  not  required  to  examine  the  tes- 
timony offered  by  the  plaintiff,  for  the  reason 
that  It  is  the  rule  of  this  court  that,  where 
a  motion  is  made  for  a  nonsuit  upon  the 
ground  that  the  evidence  offered  by  the 
plaintiff  is  insuffldent  to  prove  the  plaintiff's 
cause  of  action,  and  does  not  warrant  the 
BUbmisslon  of  the  case  to  a  Jury,  and  the 
motion  Is  denied,  and  evidence  Is  thereafter 
offered  by  the  defendant,  the  ruling  of  the 
trial  court  upon  the  motion  Is  not  review- 
able upon  appeal  from  tbe  Ju<^meiit  or  order 
overmllng  a  motion  for  a  new  triaL  In  the 
case  of  Shields  v.  Johnson,  12  Idaho,  829, 
85  Pac.  972,  this  court.  In  passing  upon  this 
question,  said:  "Without  going  into  the  ques- 
tion whether  the  motion  was  properly  made 
In  this  case,  tt  Is  sufficient  to  say  that  de- 
fendant waived  It  by  putting  in  his  testi- 
mony. A  defendant  has  an  undoubted  right 
to  stand  upon  his  motion  for  a  nonsnlt,  and 
have  his  writ  of  error,  if  it  be  refused;  hut 
he  bas  no  right  to  Insist  upon  hla  exccQitton 
after  having  snbaeqnently  put  In  his  testi- 
mony and  made  his  case  upon  the  merits, 
since  the  court  and  Jury  have  the  rli^t  to 
comdder  the  whole  case  as  made  the  tes- 
tlmony.**  This  rule  of  law  waa  approved  In 
the  latn  ease  of  BtarroT  v.  B.  B.  Lewis  Lnm- 
her  Co.f  14  Idaho.  688,  9S  Pac.  682.  Upon 
these  anthorttlefl,  ^  trial  court  did  not  err 
In  overruling  the  motion  for  a  nonsuit. 

[I]  The  nnt  qnestton,  and  the  principal 
ground  urged  npon  tills  appeal,  la  that  the 
evldCTce  dearly  shows  contributory  negli- 
gence on  tbe  part  of  tile  respondent  at  the 
time  tbe  alleged  injury  occurred. 

It  an>earB  in  this  tese  that  the  plaintiff 
was  engi^ed,  prior  to  August  26,  1910,  In 
operating  and  managing  and  controlling  a 
separator  need  by  the  defoidant  In  thresh- 
ing grain  In  Kootmal  county,  Idaho;  that 
at  such  time  tbe  defendant  bad  charge  of 
the  mglne  which  drew  the  separator  tnm 
place  to  place,  and  operated  the  separator 
when  threshing;  that  tbe  plaintiff  bad  bera 
engaged  In  and  In  diarge  of  tin  operations 


of  a  separator  for  some  30  years,  and  for 
23  or  24  years  bad  performed  this  character 
of  labor  during  the  threshing  seaaon  in  Koo- 
tenai and  adjoining  countiea ;  that  the  de- 
fendant had  owned  this  threshing  outfit  for 
3  years  and  during  the  first  2  years  of  such 
ownership  had  liad  some  experience  in  op- 
erating the  engine,  and  during  the  year  of 
the  accident  had  had  charge  of  the  operation 
of  tbe  engine  during  most  of  the  threshing 
season  up  to  the  time  the  accident  occur- 
red; that  In  the  afternoon  of  August  26. 
1910,  the  threshing  outfit  was  taken  on  the 
Post  place,  wtme  the  injury  occurred.  It 
appears  that  the  separator  was  drawn  up 
between  the  stacks  by  a  chain  about  23  feet 
long,  fastened  to  tbe  water  tank.  This  chain 
was  double,  and  ran  from  the  tongue  up  to 
the  water  tank,  and  was  put  through  a  clevis 
In  the  shape  of  a  "D"  at  the  rear  of  the 
tank,  and  then  ran  back  and  hooked  into  tbe 
end  of  the  tongue  of  the  separator;  that 
this  hook  at  the  end  of  the  chain,  which 
hooked  into  the  end  of  the  tongue  of  the 
separator,  was  of  such  a  size  that  it  would 
pass  through  the  "D"  clevis  on  tbe  rear  of 
the  tank  without  catching  the  hook  on  the 
clevis;  the  water  tank  was  hltdied  onto  tbe 
engine ;  that  when  the  separator  waa  drawn 
up  between  the  stacks  the  wheel  caught 
against  some  of  the  bundles  In  one  of  the 
stacks  and  tore  them  out,  and  th^  were 
in  the  way  of  the  separator,  and  the  aera- 
tor was  stopped  to  remove  them. 

In  describing  the  accident,  the  plaintiff 
testified  substantially  as  follows :  "When  we 
got  in  the  stacks,  the  space  was  not  wide 
enough,  and  the  wheels  hit  the  stacks  and 
knocked  a  lot  of  bundles  out  There  wftS 
quite  a  lot  there  pulling  ont  the  bundles, 
and  throwing  them  out  of  the  way,  so  we 
could  go  on  with  the  traction  «i^ne,  and 
we  got  lnt»  tbe  states,  I  suppose,  feet 
or  so.  I  signaled  talm  to  stop,  and  gave  blm 
the  signal  to  unhoOk — ^to  btxik  up  and  mi- 
hook,  and  go  ahead.  He  did  so.  I  held  up 
my  band  for  a  signal.  Wlun  be  got  where 
I  wanted  to  stop,  I  held  my  band  up,  and 
that  was  a  signal  for  blm  to  unhook.  He 
backed  up  and  unhooked;  I  gave  blm  the 
s^al.  Q.  What  kind  of  a  signal  did  yon 
glTO  him?  A.  Wboi  I  held  my  hand  np — 
when  he  got  where  I  wanted  to  stop,  I  held 
my  band  up,  and  that  was  tbe  dgnal  for 
blm  to  unhook.  He  backed  up  and  unhooked, 
and  I  gave  blm  the  signal  to  go  ahead;  but 
just  at  that  time  he  stopped  the  machine, 
and  be  hollowed  back  to  m^  'John,  are  we 
going  to  catch  tbe  four  stacks  r  (there  was 
four  states),  'going  to  catch  the  tour  stacks 
at  one  setting?'  I  says,  *I  will  se^  Oiarlie,' 
and  I  looked  aronnd  a  little,  and  saw  we 
could  pull  up  a  llttie  further,  and  I  soys, 
*We  win  pull  up  a  foot  and  a  half  or  two  feet 
further,  and  we  can  catch  them  all  at  this 
setting.*  And  Hltctaell— be  was  tbe  fSllow 
that  nucouided-^  saya^  "Yoa  vUl  bave  to 
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back  Dp  and  uncouple.'  I  saya,  'No;  no  need 
of  tbat  Unhook  your  chain/  I  says.  'You 
can  pull  It  on  with  the  chain.*  I  stepped 
liat^  to  the  separator.  I  was  up  in  front  of 
the  feed,  and  I  stepped  back,  and  Mitchell 
and  Gordon  were  standing  there  talking, 
their  backs  to  me,  and  I  says,  'Ton  fellows 
ready  there,  so  we  can  go  ahead?*  They 
turned  around,  and  I  stepped  back  to  this 
separator  to  those  bundles,  and  took  my  foot 
and  kl<^ed  the  bundles  under  the  tongue, 
kicked  them  from  ahead  of  the  wheel,  so  tbat 
the  wheel  would  not  run  over  them.  They 
were  right  In  front  of  the  wheel.  When  I  did 
that,  It  started,  and  It  started  with  a  jerk, 
and  the  traction  slipped  and  caused  the 
toi^e  to  Jerk  down.  The  tongue  dropped 
and  caught  me,  and  I  hollowed  as  loud  as  I 
could,  and  kept  bollowlug,  and  the  wheel 
struck  me  on  this  arm,  and  ran  up  onto  this 
shoulder  and  up  on  my  face,  and  I  kept 
hollowlug  until  It  got  up  on  my  ear;  and 
It  dragged  me  along  through  the  sand  10 
or  15  feet — I  don't  know — I  guess.  Q.  Did 
you  give  him  the  customary  band  signal? 
A.  No.  sir;  I  didn't;  but  If  he  had  tooted 
his  whistle  I  could  have  got  out  of  the  way. 
Started  slow.  •  •  •  When  the  separator 
man  gives  the  signal  to  go  ahead,  the^  are 
supposed  to  give  him  two  toots.  Indicating 
they  are  going  to  start.  Q.  Anything  of  that 
kind  done?  A.  No,  sir.  This  particular  out- 
fit has  a  custom  to  give  two  toots  when  It 
Is  at  a  stop,  one  when  you  stop  and  two 
when  you  want  to  go  ahead.  If  you  give  me 
a  slgual  and  I  don't  answer  you  back,  you 
would  not  know  whether  I  got  the  signal  or 
not.  Q.  You  say  there  were  no  signals  of 
that  kind  given  at  this  time  when  they  start- 
ed? A.  No,  sir.  Q.  But  I  believe  yon  said  you 
had  a  talk  with  him  that  you  had  to  move  a 
couple  of  feet  further?  A.  One  and  a  half  or 
two  feet  further."  Defendant  could  not  see 
under  the  separator  tongue  on  account  of  the 
water  wagon  piled  up  as  it  was  with  bedding. 
That  the  first  signal  I  gave  after  they  pulled 
in  there  was  to  unhook  and  move  ahead.  That 
Mitchell  was  doing  the  unhooking.  He  was 
working  for  the  defendant  Defendant  did 
not  have  anything  to  do  with  the  unhooking 
of  the  chain;  he  was  running  the  engine. 
Tliat  I  gave  the  signal  to  Mitchell  to  unhook 
the  chain,  and  he  unhooked  it  Tbat  after 
unhooking  the  engine  was  stopped,  backed 
up  and  stopped,  and  defendant  hollowed,  and 
asked  if  "I  was  going  to  catch  all  four  stacks 
at  that  setting — tbat  Is,  the  question  amount- 
ed to  that — and  I  says,  'I  will  see  shortly 
Charlie;*  and  I  stepped  back,  and  I  says, 
'You  can  ga  ahead  a  foot  and  a  half  or  two 
feet  further/  and  Mitchell  spoke  up  and 
saya^  "We  will,'  or  aometUnv  like  that  I 
says,  'No  need  of  that  at  all.'  I  saya: 
'Hook  onto  the  chain,  and  move  It  ahead  tbat 
way.'  That  Is  where  the  chain  was  booked 
xvhea  they  sttqiped  it  They  used  the  single 
length  of  the  chain  wboi  they  started  up. 
The  last  time  they  had  the  full  length  of 


it  When  the  engine  started  up,  it  wad  too 
near  the  engine.  When  the  engine  started 
up  the  last  time,  the  water  wagon  was  about 
fifteen  feet  from  the  end  of  the  tongue. 
When  I  told  them  to  back  up,  I  was  stand- 
ing right  there  by  the  feed,  in  front  of  the 
feed.  I  wasn't  then  sitting  down.  I  told 
them  to  hitch  the  chain  onto  the  water  tank 
so  they  could  move  up,  and  after  I  told  them 
to  go  ahead  I  sat  down  to  kick  out  the  bun- 
dles. I  told  him  we  could  move  up  a  foot 
and  a  half  or  two  feet  further,  and  I  went 
to  kick  those  bundles  out  of  the  way.  I  was 
standing  up  In  front  of  the  feed  when  I  told 
them  to  move  up  a  foot  and  a  half.  I  said, 
'We  can  move  up  tbat  far ;'  then  I  sat  down 
and  kicked  the  bundles  out  of  the  way.  I 
sat  down  on  the  ground.  I  was  not  ordered 
by  Feely  to  keep  these  bundles  out  of  the 
way.  It  was  not  his  place  to  order  me  to 
keep  them  out  of  the  way.  It  was  my  place 
to  look  out  for  that  and  make  it  easier  to 
set  the  separator.  If  I  hadn't  been  sitting 
down  on  the  ground  kicking  at  the  bundles 
In  front  of  the  wheel,  it  would  not  have 
run  over  me.  If  I  hadn't  been  sitting  down, 
but  standing  up,  the  wheel  would  not  have 
run  onto  me." 

This  witness  testified  that  he  had  a  con- 
versation with  the  defendant  a  short  time 
before  the  accident,  in  which- he  says:  "I 
gave  Feely  the  signal  to  start  up,  and  he 
started  up  slow,  and  I  motioned  to  him,  and 
be  stepped  away  from  the  engine  towards 
me,  and  I  stepped  toward  him,  and  si^ 
'liOok'y  here,  Charlie,  you  have  got  to  use  the 
whistle.'  He  says,  'I  didn't  come  anywhere 
near  catching  you,  did  I?'  I  says,  *No; 
but  you  will  catch  somebody.'  He  says. 
'Never  you  fear;  I  will  never  catch  you. 
I  keep  my  eye  on  you.  To  hell  with  the  rest 
of  them;  let  them  keep  out  of  the  way.' 
That  is  the  remark."  • 

"Q.  Tou  said  you  had  given  him  a  signal 
to  move  up  and  unhook,  and  they  unhooked. 
How  did  you  countermand  the  signal  not  to 
move  up?  A.  We  had  a  talk  that  he  was  to 
hook  the  chain  again  and  move  up  with  the 
separator.  Q.  Then  you  didn't  give  him  a 
signal— Just  talked  to  him?  A.  Just  talked 
to  him;  yes-  Q.  Where  were  you?  A. 
Standing  by  the  feed  in  front  of  the  ma- 
chine. Q.  How  far  was  that  from  where  he 
was  on  the  engine?  A.  I  Judge  it  was  about 
30  or  35  feet  *  *  *  I  was  not  then  sit- 
ting down  kicking  bundles.  After  I  told 
them  to  move  up,  I  sat  down  on  the  ground 
to  kick  out  the  bundles." 

E.  Woodside  testified  on  behalf  of  plain- 
tiff that  he  was  one  of  the  gang  working 
ther^  and  that  he  recollected  the  starting 
ap  of  the  separator,  heard  the  movement  of 
the  owlne;  that  the  defendant  did  not 
give  any  whistle  or  signal  of  the  starting  of 
the  engine;  that  is,  he  did  not  bear  any- 
thing of  the  kind. 

James  Casey  testified  for  the  plaintiff,  and 
said  that  he  was  an  experienced  man  In 
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thrflBhlng  outfits,  and  that  the  duty  of  the 
separator  man  la  that  he  Is  given  control  of 
tin  vhola  outfit.  The  mgineer  works  under 
the  separator  man,  and  the  separator  man 
gires  falm  an  order  to  stop  to  go  ahead, 
and  he  Is  supposed  to  stop  or  go  ahead. 

Walter  Green,  a  witness  for  the  plalntUT, 
testified:  "I  was  on  the  engine  at  the  time 
of  the  accident."  The  defradant  was  mn- 
nlng  the  engine ;  that  no  whistle  was  blown 
or  signal  given  to  start  the  engtne. 

Michael  D.  Dietrich,  a  witness  for  the  de- 
'fmdant,  tesUfled  that  he  had  had  expert- 
oice  In  running  threshii^  machines  for  IB 
or  16  years ;  that  he  worked  for  the  defend- 
ant two  seasons ;  that  during  that  time  Mr. 
Blppetoe,  the  plaintiff,  was  the  separator 
man;  that  It  was  the  custom  among  the 
Feely  threshing  outfit  that  the  raising  of 
one  hand  and  bringing  It  down  quick  meant 
to  stop ;  that  It  waa  Mr.  Blppetoe's  practice 
to  ^ve  the  words,  ."Qo  ahead;"  that  was 
for  Mm  to  say ;  that  it  was  the  practice  of 
the  engineer  of  the  outfit  to  give  signals  by 
aoonding  the  whistle  when  they  were  ready 
to  thresh  and  the  b^t  was  <»i,  and  when  the 
belt  was  not  on  It  was  the  practice  of  the 
aerator  man  to  give  the  signal  to  go 
ahead.  Used  bis  hands  the  same  way  very 
often.  Sometimes  called,  "Go  ahead,"  but 
the  band  signal  was  the  main  signal.  "Q. 
What  waa  the  iwactice  of  the  engineer  as  to 
sounding  or  not  sounding  the  whistle  at 
tiiat  time?  A.  Never  sounded  the  whistle 
at  sudi  time  for  moving  the  engine."  E. 
Woodslde  was  recalled  on  b^alf  of  the  de- 
fendant and  testified  that  the  practice  of 
the  engineer  and  the  separator  man  was  that 
no  signal  was  given  by  the  engineer  when 
the  separator  waa  moved  by  the  engine. 

W.  J.  Ovma  testified  on  behalf  of  the  de- 
fendant that  he  was  working  tm  the  defend- 
ant at  the  time  of  the  a«ddent,  pitching  bun- 
dles, and  that  the  separator  was  inilled  up 
between  the  two  first  stacks  they  came  to; 
that  Mr.  Blppetoe  was  around  between  the 
separator  and  the  tender,  and  also  Mr. 
Mitchell,  aii<!  a  man  by  the  name  of  Gordon, 
and  Mr.  Blppetoe,  after  he  went  ta  there, 
turned,  facing  north,  and  raised  his  hand 
ahd  said,  "Go  ahead."  He  was  talking  to 
Mr.  Fedy.  Feely  was  on  the  ground,  and 
when  BlE^>etoe  hollowed,  "Go  ahead,"  then 
he  got  onto  the  tender  on  the  back  part  of 
the  engine  there,  and  said,  "Are  you  all 
right,  Johnr*  and  Mr.  Blppetoe  said.  "Tes," 
and  some  one  bad^  there — ^he  could  not  tdl 
who  it  was— said  "Yes,"  and  Mr.  Feely  start- 
ed the  engine.  Before  that,  the  chain  had 
been  nnhooked.  Mr.  MltcheU  unhooked  It 
Witness  stoted  he  was  about  16  feet  away 
from  Mr.  Blppetoe ;  that  after  Mr.  Blppetoe 
gave  this  signal  Mr.  Feely  started  the  en- 
gine. The  end  of  the  chain— that  is,  the 
book  In  the  chain — caught  the  clevis  on  the 
tank,  and  when  Mr.  Blppetoe  gave  this  sig- 
nal to  Mr.  Feely  to  go  ahead  Mr,  Blppetoe 
turned  his  badk.  to  wltaess,  and  looked  as 


though  he  was  going  to  the  feed  for  the  lev- 
el, and  at  that  Instant  witness  turned  to  see 
where  Mr.  Feely  was  going,  and  Just  about 
a  minute,  leas  than  half  a  minute  later,  there 
was  a  cry  to  stop.  The  practice  followed  In 
giving  signals  was  that  aSter  they  were 
belted  and  ready  to  ^rt  threshing  to  whistle 
two  short  whistles;  that  when  the  bdt  waa 
not  on  there  ms  no  whistle  Mown.  When 
the  oiglne  was  started  at  any  time  the  noise 
could  be  heard  for  200  or  SOO  yards,  per- 
haps. Generally,  when  the  engine  would 
start,  before  it  would  stert  to  move,  yon 
could  hear  that  noise  for  100  yards  or  more. 
It  waa  caused  by  the  steam  exhaust.  Th6 
drive  wheel  sterted  flrat  That  was  a  la^ 
wheel.  This  would  make  a  noise;  You 
could  hear  It  witiiont  the  exhaust  very  far 
— the  exhaust  made  while  it  was  running. 
Xo  trouble  In  hearing  this  noise.  When 
witness  got  to  Mr.  Bipi>etoe  after  the  acci- 
dent, he  had  a  spirit  lev^  in  his  hand. 
When  he  saw  him  ^ve  the  signal,  it  was 
with  the  left  hand,  and  when  he  was  taken 
from  under  the  wheel  he  had  the  level  grip- 
ped in  his  left  hand  very  tight  He  didn't 
hare  the  level  In  his  band  when  he'gave  the 
signal.  When  the  engine  started  right  ahead. 
It  moved  slow^. 

Frank  Mitchell,  a  witness  for  the  defend- 
ant testified  that  he  was  standing  b^Und 
the  tender  Just  before  Blppetoe  was  hurt; 
that  he  was  waiting  for  him  to  give  the  sig- 
nal to  start  the  machine — waiting  for  him 
to  give  the  signal  to  take  the  engine  out  of 
the  way.  This  was  about  a  minute  and  a 
half,  probably,  before  he  waa  hurt  The 
chain  that  connected  the  tender  to  the  sepa- 
rator at  that  time  was  double.  Just  after 
Blppetoe  told  Feely  to  back  up,  he  told  wit- 
ness to  unhook  the  hook  off  tlie  end  of  the 
separator  tongue.  Witness  unhooked  it  Just 
as  Feely  backed  up.  At  that  time  the  sepa- 
rator was  set  After  the  chain  was  unhooked 
from  the  separator,  Blppetoe  was  atendlng 
about  four  feet  In  front  of  the  left-hand 
wheels — probably  about  2  feet  "X  was 
standing  behind  the  binder,  probably  about 
18  teet;  no  obstruction  between  me  and 
plaintiff,  80  I  could  see  everything  he  did. 
Just  as  I  unhooked  the  hook  off  the  separa- 
tor pole,  Blppetoe  raised  his  left  hand,  and 
said,  'All  right;  go  ahead.'  He  was  talking 
to  Feely,  who  at  that  time  was  on  the 
ground;  but  Just  as  he  gave  the  signal  be 
Jumped  up  on  the  footboard  of  the  engine, 
and  started  the  engine  in  motion.  Just  aft- 
er he  gave  the  signal  to  Feely  to  start,  Bli)- 
petoe  went  to  the  tool  box  and  got  out  the 
level.  As  soon  as  he  gave  Feely  the  signal. 
he  started  for  the  level — stooped  down,  and 
got  the  levd  out  of  the  tool  box.  Q.  The 
separator  was  not  moved?  A.  Mo,  air.  Q. 
What  was  the  position  of  the  chain  at  that 
time?  What  conditl<Hi  was  it  In?  A.  I  un- 
hooked it  Just  b^ore  he  started.  Q.  You 
unhooked  It  from  the  separator  pole?  A. 
Yes;  off  the  end  of  the  pole.   Just  as  be 
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started,  I  went  up  to  the  chain  to  see  the 
thing  didn't  get  hooked  on  the  end  of  the 
tender  reach,  with  the  clevis  on  the  end  of 
the  tender  reach,  and  I  never  got  there  In 
time  before  Charlie — I  got  there  quick  as  I 
could,  but  I.  didn't  get  there  In  time  before 
Charlie  started  the  engine  up.  Q.  State 
what  the  hook  did.  A.  Just  about  the  time 
I  got  there,  the  hook  booked  Into  the  end 
of  the  tender  reach — that  clevis  on  the  tend- 
er reach.  I  had  been  doing  the  job  of  un- 
hooking the  chain  from  the  tender  reach. 
Was  80  Instructed  by  Feely.  I  started  just 
as  soon  as  I  got  the  book  off  the  pulley,  and 
just  about  that  time  Charlie  started  the  en- 
gine. Bippetoe  had  given  him  the  signal. 
RIppetoe  conld  have  seen  when  he  gave  the 
signal  that  the  chain  was  still  in  the  clevis. 
He  knew  it  was  there;  saw  it.  The  chain 
had  not  been  pulled  loose  from  the  tender. 
It  was  still  dragging  tbrough  the  tender 
hook' when  he  gave  the  signal  to  go  ahead, 
bnt  it  was  as  soon  as  Charlie  started.  Of 
course,  It  did  not  drag  nntU  the  machine 
started.  I  had  given  the  signal  before.  The 
chain  made  a  noise;  it  rattled  some,  grind- 
ing over  'that  clevis  on'  the  end  of  the  tender 
reach.  Pretty  heavy  chain.  It  must  have 
been  a  quarter  of  an  Inch.  When  RIppetoe 
gave  the  signal  for  Feely  to  start  ofT,  he  did 
not  have  the  level  in  his  hand.  I  never  gave 
the  signal  to  Feely:  'All  right;  go  ahead.' 
Never  said,  'All  right' " 

The  defendant  t^tlfles  that  it  was  the 
duty  of  the  plaintiff  to  level  np  the  separator 
when  they  moved  in.  "I  had  the  engine 
and  boiler.  He  was  to  give  me  signals  when 
I  was  to  go  forward,  back  up,  or  stop. 
When  he  wanted  It  started,  moved  up,  be 
gave  me  a  signal  to  go  ahead — raised  his 
hands.  Sometimes  he  said,  'Go  ahead.'  The 
same  way  when  we  moved.  When  stopped, 
had  his  hand  raised,  and  let  it  drop.  Never 
known  to  give  any  whistle  when  we  moved, 
or  anything  like  that  I  was  not  to  give  any 
whistle  back  like  that  when  moving  or  start- 
ing to  go — pulling — in  the  field.  He  asked 
me  once  or  twice,  I  believe,  shortly  after  we 
started  out,  when  belted  np  and  ready  to  start 
threshing  machine,  and  I  tried  every  time,  but 
might  have  neglected  it  two  or  three  times." 
At  the  time  of  the  accident  he  says:  "He 
says,  *Oo  ahead,*  and  threw  up  his  hands  to 
go  ahead,  and  I  got  on  the  engine,  and  I 
looked  back,  and  he  was  standing  there,  and 
throwed  his  hand  np,  and  says,  *Gk>  ahead,* 
80  I  started  ahead.  I  went  I  judge,  10  or 
12  feet  maybe  14,  probably  10  or  12,  and 
felt  the  jerk  and  looked  back — glanced  over 
my  shoulder — and  saw  it  started  to  come, 
and  then  I  heard  somebody  hollow.  I  was 
not  thinking  of  anybody  being  hurt;  I 
thought  this  separator  was  being  pulled  for- 
ward out  of  position,  but  I  knew  that  the 
chain  had  caught  in  the  'D.'  Some  one  says. 
The  separator  Is  on  John,'  and  I  reversed 
the  engine  and  backed  up.  Before  be  gave 
the  sigDal,  tlu  Beporator  was  brought  vjf  In 


its  proper  place  where  the  separator  was  to 
be.  When  Bippetoe  gave  the  signal,  he  was 
standing  about  4  or  5  or  6  feet  in  front  of 
the  wheel  on  the  south  side.  We  were  head- 
ing west  In  front  of  it,  and  a  foot  or  two  or 
so  out  He  was  standing  facing  the  north. 
I  was  on  the  gronnd,  and  as  quick  as  he 
gave  the  signal  I  jumped  on  the  footboard  of 
the  engine.  The  signal  he  gave  was,  'All 
right  go-ahead,'  and  I  jumped  up  on  the  en- 
glue,  and  he  looked  up  at  me;  then  he  says, 
'Go  ahead,'  and  I  started  the  engine  up.  He 
signaled  twice  to  go  ahead  befdre  the  engine 
started.  Mr,  Bippetoe  did  not  tell  me  to 
move  the  separator  up  a  foot  and  a  half  or 
two  feet  further.  He  gave  me  do  Instructions 
to  that  effect.  I  never  had  any  conversation 
with  him  about  sounding  the  whistle  In  the 
field,  or  on  the  road,  or  anything  like  that  but 
when  we  threshed.  Never  told  him  I  would 
be  careful  not  to  hurt  him,  but,  to  hell  vrith 
the  balance  of  them.*  I  understood  that  I 
was  to  obey  his  signals,  and  always  did.  I 
exi)ect  a  few  times  I  neglected  to  wblsUe 
when  I  started  up  the  threshing  machine  into 
operation,  when  ready  to  thresh  In  the  field 
— ^neglected  that  a  few  times.  He  did  not 
tell  me  to  sound  the  whistle,  or  I  would  kill 
somebody.  Never  heard  him  say  that 
When  moving  the  engine  or  starting  it  yon 
hear  the  exhaust  It  depends  on  how  much 
steam  you  turn  on  as  to  the  exhaust  and 
then  you  hear  the  cylinder  drum.  As  soon 
as  the  fiywheel  gets  In  good  motion,  then  you 
put  the  friction  on.  Ton  ought  to  hear  the 
noise  160  feet.  I  did  not  see  Mr.  Bippetoe 
sitting  on  the  ground,  kicking  the  bundles. 
He  was  standing  out  about  4  or  5  feet  or  6 
feet  In  front  of  the  wheel.  I  judge,  about  2 
feet  or  2%  feet  to  the  south  side.  I  did  not 
see  him  after  I  turned  around  to  start  the 
engine.  I  never  heard  Mitchell  give  the  sig- 
nal. 'All  right,  go  ahead.'  I  didn't  think 
there  was  any  danger  that  the  hook  would 
catch  In  the  clevis,  never  thought  of  such  a 
thing.  Nothing  to  indicate  it  as  far  as  T 
knew;  I  understood  that  he  was  there.  That 
is  what  we  had  tiim  for,  to  see  that  every- 
thing was  clear.  I  thought  everything  was 
clear  when  I  gave  him  the  signal  to  go 
ahead.  The  whisUes  are  ^ven  for  the  pur- 
pose of  warning  people — each  fellow  to  get 
to  his  place,  and  get  to  work.  RIppetoe  nev- 
er told  me  that  if  I  didn't  obey  the  signals 
somebody  was  liable  to  get  killed.  When 
RIppetoe  gave  the  signal  to  move  forward, 
I  could  see  him.  He  didn't  have  anything  In 
bis  hands.  At  the  time  he  was  taken  out 
from  under  the  machine,  he  was  gripping  the 
level  In  his  left  hand." 

There  Is  not  much  confiict  In  the  evi- 
dence in  this  case  upon  the  material  ques- 
tions involved.  The  evidence  is  very  volu- 
minous, however,  and  It  is  somewhat  diffi- 
cult to  segregate  the  particular  points  really 
and  necessarily  involved  In  the  case  out  of 
the  record  and  determine  the  necessary  and 
material  parts  of  the  eTldenoe,  VBon  whUA 
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there  Is  no  conflict  whatever.  We  have, 
therefore,  selected  such  parts  of  the  evi- 
dence, relating  to  the  conduct  of  the  plain- 
tiff and  the  defendant  at  the  time  the  ac- 
cident occurred,  In  order  to  show  Jast  what 
each  party  did,  and  determine  what  care 
each  exercised  tai  his  conduct  at  the  time 
the  acddrait  occurred.  We  think  it  may  be 
conceded  In  tlits  case,  and  the  erldence 
seems  to  prove  a  state  of  facts  from  which 
one  might  conclude,  that  the  defendant,  Fee- 
ly,  was  guilty  of  negligence  in  not  blowing 
the  whistle  of  the  engine  before  he  moved  up 
the  raigtne.  Still,  such  negligence  would  not 
have  resulted  In  an  injury  to  the  plaintiff, 
bad  not  the  plaintiff  sat  down  in  ttoat  of 
the  wheel  of  the  separator,  and  placed  him- 
self In  a  dangerous  position  where  he  might 
be  Injnnd,  and  where  the  separator  would 
necessarily  pass  over  hjm,  tf  moved,  unless 
be  could  In  some  way  remove  himself  from 
such  iKwition  and  avoid  any  danger;  and 
that  he  did  all  this  after  he  had  given  the 
signal,  and  spoken  In  vords,  commanding 
that  Uie  defendant  move  up,  so  as  to  move 
the  separator  a  foot  or  more.  It  clearly  ap- 
pears that  plaintiff  could  have  removed  the 
bandies  of  grain  in  front  of  tlie  separator 
in  a  standing  position  and  by  using  a  fork, 
and  that  such  method  was  the  proper  and 
osnal  one  employed  in  such  cases;  and  If 
plaintiff  had  adopted  such  method  there 
wonld  have  been  no  danger,  and  the  plain- 
tiff could  easily  bave  escaped  from  tiie 
moTements  of  tbe  separator. 

The  plaintiff  was  an  exp^lenced  man  with 
a  tbresblng  ontflt  He  knew  if  tibe  engine 
moved  forward,  fastened  to  the  separator,  it 
would  more  the  separator  forward  also.  Be 
also  knew  that  If  the  engine  was  unhooked 
from  tbe  separator  and  moved  forward  tbe 
book  on  the  end  of  the  chain  coald  catcb 
Jn  tbe  clevis  on  the  -water  tank,  through 
-wblcb  It  wonld  pass,  and,  If  it  did  so,  It 
would  move  tbe  separator,  and  he  might 
be  ran  over  and  hurt  Tet,  knowing  all 
these  fiicts,  about  wbldi  the  evidence  Is  not 
In  conflict,  be  placed  blmself  In  a  place  of 
danger,  l^iere  can  be  no  donbt  Miatever 
that,  bad  the  plaintiff  exercised  ordinary 
care,  be  conld  have  avoided  the  Injury,  as 
weil  as  avoided  any  consequences  to  blmself 
of  tbe  negligence  of  tbe  defendant  The 
plalntifl  was  the  director  of  tbe  acts  of  the 
d^iendant,  as  engineer,  at  tbe  time  tbe  ac- 
cident occurred.  He  had  the  power  and  the 
control  Qt  tbe  signals  to  be  given.  That 
plalntifl  save  a  signal  to  tbe  defendant  to 
go  ahead  and  move  up  before  he  placed  him- 
self on  tile  gromid  In  front  of  tbe  aerator 
wheel,  there  is  no  conflict  whatever  in  the 
evid^ce.  Whether  this  signal  was  given 
before  or  after  Mitchell  released  or  unbook- 
ed the  cbatai  front  tbe  end  of  tbe  separator 
tongne  can  make  no  difference;  fbr.  In  eltber 
Instance,  be  would  not  be  relieved  of  the 
ordinary  care  required  of  blm  th^eafter  in 
placing  blms^  In  a  position  where  he  might 


be  injured  by  a  movement  of  the  separator, 
which  would  result  from  the  defendant's 
moving  the  engine  forward  as  directed  by 
tbe  plaintiff,  and  drawing  the  chain  through 
tbe  clevis  on  the  tender  up  to  the  hook, 
where  It  might  be  caught,  and  thus  so  fas- 
ten the  engine  onto  tbe  separator  as  to 
move  the  separator  forward  when  the  engine 
moved.  He  could  not  help  knowing  that  this 
might  happen.  His  experience  in  connec- 
tion with  the  threshing  outfit  certainly  must 
have  Informed  him  of  the  possibility  of  such 
a  thing  happening.  The  plaintiff  knew  very 
well  when  be  gave  the  signal  to  defendant 
to  go  ahead  and  move  up  that  If  tbe  de- 
fendant nu)ved  tbe  engine  tbe  distance  nec- 
essary for  It  to  move,  in  order  to  be  at  a  suf- 
ficient distance  from  the  separator  for  the 
belt  to  be  put  in  place  to  operate  the  sepa- 
rator, that  the  chain  would  have  to  be 
drawn  through  the  clevis  on  the  tender,  and 
the  engine  would  have  to  be  renoved  further 
from  the  separator  than  tbe  end  of  the 
chain  wonld  permit  If  It  were  fastened;  and 
bis  signal  and  coaunand  to  the  defendant 
was  attempted  to  be  carried  out  by  the  de* 
fendant  when  be  moved  tiie  engine  forward, 
and  the  separator  was  moved,  by  reason  of 
the  fact  that  the  book  on  the  end  of  the 
chain  caught  In  the  <devia  on  the  tender, 
and  tbe  movement  of  the  engine  thereby 
moved  the  s^rator.  And  this  was  a  mat- 
tor  that  the  plaintiff  well  knew  might  hap- 
pen, and  his  information  and  experience  gave 
blm  better  knowledge  that  It  mi^t  so  hap- 
pen than  that  of  the  defendant;  and  the  de- 
gree of  care  required  ot  blm  was  really 
greater  than  the  degree  of  care  required  of 
tbe  defendant;  and  his  failure  to  exercise 
such  ordinary  care  as  should  have  been  ex- 
ercised by  a  prudent  man  under  snch  drcnm- 
Btancee  was  certainly  a  proximate  cause 
which  led  to  such  injury. 

It  is  a  gen^ial  rale  of  law,  and  has  been 
followed  In  this  stot^  that  In  an  action  to 
recover  damages  for  personal  Injuries,  where 
contributory  negligence  la  pleaded  as  a  de- 
fens^  tbe  plaintiff  cannot  recover  when  it  Is 
provm  by  tbe  evidence  that  the  negligence 
of  the  plaintiff  was  a  iffoxlmate  cause  of 
the  injury,  notwithstanding  tbe  fact  that  the 
evidflxice  may  also  show  negligence  on  the 
part  of  tbe  defoidant  Pllmer  v.  Boise  Trac- 
tion Co.,  14  Idaho,  327,  94  Pac.  432,  15  U  R. 
A.  (N.  S.)  2S4, 12S  Am.  St  Bep.  161;  Wheel- 
er t.  O.  a  B.  Oo.,  16  Idabo,  875,  102  Pac. 
847;  Ooare  v.  Storey,  17  Idabo,  862,  105 
Fac.  TM;  Gyc.  p.  BOO;  Gilbert  v.  Burlington, 
a  B.  &  N.  By.  Go.,  128  Fed.  529,  63  O.  O. 
A.  27. 

[4]  Tbe  rule  above  in  a  broadw  sense 
means  tbat  to  prevent  a  recovery  by  reascm 
of  contributory  negligence  tbe  person  injur^ 
ed  must  have  been  guilty  of  a  want  ot  ordi- 
nary care,  and  that  such  want  of  care  was 
a  proximate  cause  of  tbe  Injury.  The  negli- 
gence or  want  of  care^  however,  of  tbe  In- 
jured person  need  not  be  tbe  s^e  proximate 
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canse,  for  tbat  would  exclude  all  negl^nce 
oa  Uie  part  of  tbe  defendant,  and  there 
wovld  be  no  room  for  tbe  api^Ucatlon  of  the 
mle  of  contribatory  Diligence  on  the  part 
of  both  parties.  1  Vbompaon  on  Negligence. 
H  216,  217;  Smith  t.  O.  &  O.  S.  Co..  99 
Cat.  462,  34  Pac.  84. 

[i]  If,  then,  the  plaintiff  contributed  to  the 
Injury  whldi  he  rec^ved  at  the  hands  of 
the  defendant  by  hla  own  want  of  ordinary 
care  In  placing  himself  In  a  dangerous  place 
where  he  might  be  injured,  and  did  not  ex- 
ercise ordinary  care  in  jweventing  the  accl- 
doit  after  he  had  so  placed  himself  in  such 
poidtidm,  then  the  mere  fact  that  the  defend- 
ant was  negligent  In  not  blowing  a  whistle 
would  not  relieve  the  plabitlff  from  the  ef- 
fect of  his  contributory  negligence,  unless  it 
also  appears  that  the  defendant,  after  dis- 
covering plalntUTs  dangerous  position,  could 
have  avoided  the  consequences  of  the  plaln- 
ttlTs  nes^lgence;  that  Is,  could  hare  avoided 
the  Injury  which  took  place  by  the  exercise 
of  ordinary  care.  Pllmer  t.  Boise  Tractlmi 
Co.,  14  Idaho,  827,  94  Pac.  432,  15  £a  B.  A. 
(X.  B.)  254,  126  Am.  8t  Bep.  161;  Wheeler 
T.  O.  B.  B.  Ca,  16  Idaho,  876,  102  Pac.  847; 
Thompson  on  Negligence,  vol.  1,  |  237.  In 
this  case,  If  the  plaintiff  was  negligent  and 
did  not  exercise  ordinary  care  in  pladng 
himself  In  ^nt  of  the  wheel  of  the  separa- 
tor, and  did  not  exercise  ordinary  care  In 
escaping  from  the  probable  effects  of  the 
aerator  passing  ova  him,  after  he  dis- 
covered that  It  was  moving,  the  mere  fact 
that  the  defendant  was  negligeht  In  not 
whistling  when  he  started  up  would  not  re- 
lieve the  plaintur  from  the  efTects  of  his 
negligence,  unless  the  defendant  discovered 
the  negligence  of  the  plalntltr  and  the  dan- 
gerous position  In  whidi  be  was,  and  could 
have  avoided  the  consequences  of  such  neg- 
llgQice  by  the  exercise  of  ordinary  care  on 
his  part. 

If  there  was  a  risk  of  danger  In  the  plain- 
tiff taking  the  position  he  did  in  front  of  the 
separator,  after  he  had  given  a  signal  to 
move  forward,  he  assumed  whatever  risk 
there  was,  because  he  knew  all  about  the 
wiwrator,  bow  It  was  moved,  and  when 
moved  by  the  engine  attached  tlwreto.  He 
also  had  complete  control  of  the  orders  and 
dlrectioiia  to  be  given  to  the  engineer.  He 
knew  what  might  happen  If  the  sc^rator 
did  move  as  he  had  directed.  He  also  knew 
that  when  he  sat  upon  the  ground  It  would 
be  more  difficult  for  him  to  get  away  from 
the  separator  In  passing  over  blm  than  If  be 
were  standing  up,  removing  the  bundles,  and 
In  a  position  whereby  he  could  more  easily 
move  himself  away  fum  the  likelihood  of 
the  seinrator  passing  over  him.  So,  under 
all  the  fiicts  of  this  case,  whatever  risk  there 
was  about  the  position  the  plalntUt  took  in 
front  of  the  separator.  «r  the  wheel  of  the 
B^arator,  he  well  knew,  and  assumed  such 


risk,  and  is  responsible-  for  the  results  of 
his  actlmi. 

[I]  It  Is  a  rule  of  law  that.  If  the  evidence 
Is  of  such  a  character  and  degree  as  to  lead 
different  minds  to  different  conclusions  as 
to  whether  there  was  negligence,  then  the 
question  Is  one  of  fftct  to  be  determined  by 
the  jniy;  but,  if  the  evidence  is  such  tiiat 
but  one  conclusion  can  be  reached,  then  the 
question  becomes  one  of  law,  and  must  be 
determined  by  the  court.  Wheeler  v.  O.  tt. 
B.  Co.,  16  Idaho,  375. 102  Pac.  347;  Ooure  v. 
Storey,  17  Idaho,  352,  105  Pac.  794;  Silcock 
V.  Bio  Grande  W.  By.  Co.,  22  Utah,  17!>.  CI 
Pac.  565;  Smith  T.  O.  &  O.  S.  Co.,  99  CaL 
462,  34  Pac.  84.  It  iB  just  as  strong  a  duty 
of  the  appellate  conrt  to  set  aside  the  ver- 
dict of  a  jury  where  there  Is  no  evldeoce 
to  sustein  It,  or  where  It  Is  against  the  law 
given  to  the  jury  by  the  court,  as  It  Is  to 
affirm  the  verdict  of  the  Jury  where  there  Is 
a  substantial  conflict  In  the  evidence.  Look- 
ing at  the  evidence  In  this  case  with  these 
principles  clearly  in  mind  and  as  a  guide, 
we  are  satisfied  that  but  one  conclusion  can 
be  deduced  from  such  evidence,  and  tbat  is 
that  the  negligence  of  the  plaintiff  was  a 
proximate  cause  of  his  injury,  and  that  the 
Injury  to  himself  wonld  not  have  occurred, 
had  he  exercised  ordinary  care. 

For  these  reasons,  we  think  the  judgment 
should  be  reversed,  and  a  new  trial  granted. 
Costs  awarded  to  appellant 

AILSHIE  and  SULLIVAN.  JJ..  concur. 


WHITEHEAD  v.  JOHNSON. 
(Supreme  Court  of  Colorado.   Dec  4,  1911.) 
Pleading  (|  343*)  —  JuDeianr  oh  Plbad- 
iNos— Motion  ron  Judouknt. 

A  motion  for  judgmeat  on  the  pleadings 
cauDot  be  made  to  take  the  place  of  a  general 
demurrer  to  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1055-1059;  Dec.  Dig.  |  843.*] 

Error  to  District  Court  City  and  County 
of  Denver ;  John  I.  MuIIlns,  Judge. 

Action  by  Andrew  Whitehead  against  T.  L. 
Johnson.  Judgment  for  defendant  on  mo- 
tion, and  plaintiff  brings  error.  Bovrased 
and  remanded. 

Plaintiff  In  errw  brought  suit  to  recover 
damages  from  defendant  in  error  for  the  al- 
leged failure  of  the  latter  to  carry  out  the 
terms  of  a  contract  or  option  for  the  sale 
of  certain  shares  of  stock  to  plafntUE.  To 
the  complaint  the  defendant  filed  a  general 
demurrer,  which  was  overruled.  The  de- 
fendant  answered,  and  then  moved  for  a 
judgment  on  the  pleadings,  which  was  simp- 
ly a  demurrer,  to  the  complaint*  upon  the 
ground  tbat  It  did  not  stete  facte  sufficient 
to  constitute  a  cause  of  action.    This  mo- 
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tlon  was  sustained.  PlaintlfF  has  brought 
the  case  here  for  review  on  error. 

Andrew  Whitehead,  pro  se. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  A  motion  for  Judgment  on  the  plead- 
ings cannot  be  converted  Into  a  general  de- 
murrer to  the  complaint.  Shuler  v.  Allam, 
45  Colo.  372,  101  Pac.  350;  Harris  v.  Harris, 
9  Colo.  App.  211,  47  Pac.  841 ;  MUls  v.  Hart, 
24  Colo.  505.  52  Pac.  680,  65  Am.  St.  Rep. 
241 ;  Hoover  v.  Horn,  45  Colo.  288,  101  Pac. 
55;  Rice  v.  Bush,  16  Colo.  484,  27  Pac  720. 

The  Judgment  of  the  district  court  !■  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

UnSSEB  and  BILL,  3J.,  concor. 


RENO  T.  RENO  &  JUCHEM  DITCH  CO. 
(Supremo  Court  of  Colorado.  Dec.  4,  1911.) 

1.  Appeal  and  Erbob  (8  1042*)— HARia-Eas 
Ebbob^Stbikznq  Oirr  Gboss-Couplaint. 

Any  error  in  itriking  out  the  cross -com- 
plaint of  defendant,  in  a  suit  to  enjoin  his  in- 
terfering with  a  ditch,  alleged  by  plaintiff  to  be- 
long to  it,  which  alleges  ownenihip  by  defend- 
ant of  an  interest  in  toe  ditch  aod  seeks  to  have 
it  quieted  in  liim,  is  harmless;  he  having  been 
permitted  to  introduce  testimony  touching  his 
ownership  and  rights  in  the  ditch  as  fully  as 
though  the  ezMs-comphdnt  had  not  been  struck 
out. 

[Ed.  Note.— For  odier  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  411(M114;  Dec.  Dig.  I 
1042.*] 

2.  Appeal  and  Ebbob  (|  197*)  —  Review — 
Plbadinos— Objeotions  Not  Madz  Be- 
low. 

The  snfficieneT  of  the  replication  to  the 
plea  of  nul  tiel  corporation  not  having  been 
questioned  below,  but  plaintiff  having,  withoat 
objection,  been  permitted  to  prove  the  acts  and 
steps  taken  to  bring  it  into  existence  as  a  cor- 
poration, its  sufficiency  to  permit  saeh  proof 
will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  I  197:*  Pleading,  Cent  Dig. 
II  1428-1441.] 

3.  COBPORATIONS  (|  32*)— GOBPOKATE  EXIST- 
ENCE—PBUIA  Facie  Pboop. 

Prima  facie  proof  of  plaintiff's  corporate 
existence  is  made  by  Introduction  of  its  o^g- 
inal  articles  of  incorporation,  and  of  the  ex- 
teosion  or  renewal  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  il  106-118,  2006,  2007;  Dec.  Dig. 
i  82.*] 

4.  WaTEBS  AND  Watib  Coubses  (|  247*)— Ib- 
BioATtoN  Ditches— Possession— Evidence. 

Evidence,  in  a  suit  to  enjoin  interference 
with  an  irrigation  ditcb,  held  to  authorise  a 
finding  that  plaintiff  was  in  the  actual  and  ex* 
clnsive  possession  of  the  ditch,  and  entitled  to 
sncb  pMsession. 

[Ed.  Note.— For  other  caaeB,  see  Waters  and 
water  Courses,  Gent  Dig.  {  314 ;  Dec.  Dig.  S 
247.*] 

Error  to  District  Court,  Jefterson  County; 
A.  H.  De  France,  Judge. 

Suit  by  the  Reno  &  Judiem  Ditch  Com- 
pany against  Evan  E.  Reno.   Judgment  for 


plaintiff  and  defendant  brings  error.  Af- 
firmed. 

James  P.  Wilson,  for  plaintiff  In  error. 
J.  W.  Barnes,  for  defendant  In  error. 

t 

GABBERT,  J.  DefeiUlant  in  error,  as 
plaintiff  below,  brought  snit  against  plaintiff 
in  error,  as  defendant,  the  purpose  of  which 
was  to  oijoln  the  latter  from  breaking  the 
Reno  and  Jachem  ditch  and  diverting  water 
therefrom.  By  the  complaint,  the  mateilal 
Issues  tendered  were  that  the  plaintiff  was 
a  corporation,  and  the  owner  and  in  posses- 
sion and  control  of  the  ditch  In  question; 
that  It  was  engaged  in  carrying  and  dlS' 
trlbuting  water  to  its  stockholders  and  others 
for  the  Irrigation  of  tbelr  lands;  that  It  bas 
and  has  had  in  Its  employ  at  all  times  an 
efficient  and  capable  superintendent,  whose 
duty  it  was  to  measure  the  water  diverted 
from  the  ditch  to  those  entitled  thereto  ac- 
cording to  his  or  her  pro  rata  share,  and  to 
fix  and  adjust  the  various  boxes  through 
which  such  water  is  supplied;  that  the  de- 
fendant bad  no  interest  in  the  ditch  or  the 
water  flpwlng  therein,  yet  notwithstanding 
this  fact,  he  had  broken  the  banks  of  the 
ditch  and  diverted  water  therefrom  without 
right,  permission,  or  authority,  and  against 
the  will  of  plaintiff  and  its  superintendent, 
and,  unless  restrained,  would  continue  to  do 
so.  The  prayer  of  the  complaint  was  to  the 
effect  that  the  court  issue  a  temporary  In- 
junction, restraining  thet  defendant  from 
In  any  manner  interfering  with  plaintiff's 
ditch;  and  that,  upon  final  hearing,  sucb 
injunction  be  made  perpetual.  On  notice  to 
defendant,  a  hearing  up<Hi  an  application  for 
temporary  injunction  was  had,  and  a  tem- 
porary writ  of  Injunction  ordered  to  be  is- 
sued, which  was  accordingly  done. 

Later  the  defendant  filed  an  answer,  con- 
sisting of  three  separate  and  distinct  de- 
fenses. In  the  first  he  admitted  that  he 
broke  the  ditch  and  took  the  water  there- 
from, as  charged  In  the  complaint;  but  al- 
leged that  he  did  so  because  he  was  the 
owner  of  a  one-fourth  Interest  In  the  dltcti 
and  water  rights  to  which  it  was  entitled. 
By  his  second  defense,  he  pleaded  nul  tlel 
corporation.  For  a  third  defense  he  set  up, 
by  way  of  cross-complaint  that  he  was  one 
of  the  original  builders  of  the  ditch,  and  by 
reason  thereof  an  owner  of  an  Interest  there- 
in; that  he  had  never  sold  or  transferred 
this  Interest,  which  he  alleged  to  be  a  one- 
fourth;  that  for  more  than  20  years  before 
the  commencement  of  the  actltm  he  had 
been  in  the  open,  notorious,  and  peaceable 
enjoyment  of  such  interest  and  the  water 
rights  tbereto  belonging,  without  hindrance 
or  objection  from  the  plaintiff,  or  any  one; 
that  he  was,  at  the  time  of  the  commence- 
ment of  the  action,  in  possession  of  such  in- 
terest, using  and  enjoying  the  same  for  the 
purpose  of  Irrigating  his  land;  that  plalctUT 


•rw  otlMT  MM*  Mm  Banw  topic  and  seeUoa  NOHBBR  la  Dm.  Dig.  *  Am.  Dig.  Kay  No.  Sarlee  *  Rsp'r  Indaxes 


Digitized  by 


Google 


474 


119  PACIFIC 


REPORTER 


(Colo- 


had  obBtracted,  waB  otwtructlnKi  and  threat- 
ens to  eonttnoe  to  obstruct,  his  «iJoyment 
of  the  Interest  in  the  ditch  and  water  rights, 
unless  enjoined  by  the  court.  He  prayed 
that  bis  Interest  in  the  ditch  be  quieted  In 
him. 

On  motion,  the  court  stmck  out  his  cross- 
complaint  Plaintiff  then  filed  Its  replica- 
tion, denying  every  and  all  allegations  of 
new  matter  contahied  In  the  answer,  not 
expressly  admitted.  The  cause  was  then 
tried  to  the  court,  and  Judgment  rendered, 
perpetually  enjoining  the  defendant  from 
committing  the  acts  complained  of  In  the 
complaint  The  defendant  has  brought  the 
case  here  for  review  on  error. 

On  bis  behalf,  the  following  errors  are 
assigned:  (1)  The  court  erred  In  striking  his 
croas-complalnt  (2)  That  the  plea  of  plain- 
tiff to  the  plea  of  nul  tlel  corporation  was 
not  sufficient  (S)  The  evidence  does  not  es- 
tablish that  plaintiff  was  a  corporation.  (4) 
The  evidence  does  not  establish  that  plaintiff 
was  the  owner  of  the  dltcb.  These  several 
assignments  will  be  considered  in  the  order 
named. 

[1}  (1)  Conceding  that  the  court  trred  in 
striking  the  cross-complaint,  the  defendant 
was  not  prejudiced.  The  record  discloses 
that  he  was  permitted  to  introduce  testi- 
mony touching  his  ownership  and  rights  In 
the  ditch  as  fully  as  though  his  cross-com- 
plaint had  not  been  stricken  out 

[2]  (2)  In  support  of  the  secwid  assign- 
ment, it  is  urged  that  it  was  necessary  for 
the  plaintiff  company  to  have  replied  to  the 
plea  of  nul  tlel  corporation  by  setting  out 
the  acts  by  which  It  became  a  corporation; 
that  the  plaintiff  faUed  to  do  this;  and  that 
a  mere  denial  of  the  facts  alleged  Id  the  plea 
of  defendant  attacking  the  corporate  exis- 
tence of  plaintiff,  was  insufficient  Be  this 
as  it  may,  the  plaintiff,  without  objection, 
was  permitted  to  prove  the  acts  and  steps 
taken  to  bring  it  into  exlst«ice  as  a  cor- 
poration. If  the  replication  was  not  suffi- 
cient to  permit  such  proof,  the  question 
BfaoaM  have  been  raised  in  the  trial  court 
It  was  not  and  will  not  be  oonsldwed  here. 

[3]  (3)  The  testimony  was  ample  to  estab- 
lish that  plaintiff  was  a  corporation.  Certi- 
fied copies  of  the  original  articles  of  incor- 
poration and  of  Its  extension  or  renewal 
were  Introduced  at  the  trial.  This  proved 
prima  facie  the  corporate  existence  of  plain- 
tiff. No  testimony  was  offered  to  rebut  it. 

[4]  (4)  The  testimony  on  the  part  of  plain- 
tiff was  to  the  ^ect  that  it  had  been  In  the 
open  and  exclusive  iwssesslon  and  control 
of  the  ditch  for  many  years.  The  defendant 
testified  that  he  had  been  in  possession  and 
control  of  his  interest  for  a  long  period  of 
time;  that  he  was  one  of  the  parties  who 
constructed  the  ditch;  that  by  virtue  of 
such  construction  he  became  the  owner  of 
his  Interest;  and  that  he  bad  never  parted 


with  or  conveyed  it  It  was  for  tibe  court  to 
determine  from  these  conflicting  statements 
whether  or  not  the  plaintiff  was  In  the  ac- 
tual and  ezclQslTe  possession  of  the  ditch, 
and  waa  entitled  to  audi  posseaalon.  There 
Is  testimony  which,  to  say  the  least,  Btnmgly 
corrobwates  Its  claim  that  it  was.  It  ap- 
pears from  the  certificate  of  incoiporatlim. 
executed  in  1872,  that  defendant  was  one 
of  the  incorporators  of  plaintiff  company, 
and  by  such  certificate  named  a  tmstee.  The 
ditch  described  in  the  certificate  is  the  Iden- 
tical (me  In  controven^,  which  defendant 
concedes;  and  It  appears  from  the  articles 
of  Incorporation  or  association  that  the  pur- 
pose of  the  parties  In  associating  by  incor- 
porating the  company  was  to  cover  their 
rights  in  the  ditch  in  controversy.  It  ap> 
pears  tlut  later  defendant  acted  as  secretary 
of  the  corporation;  and,  finally,  the  priority 
awarded  to  the  dlteh  by  the  statntory  ad* 
Judication  was  to  the  Reno  and  Jochem  ditch, 
the  claimant  of  which,  the  decree  recites, 
Is  the  "Reno  ft  Jnchem  Ditch  Company,"  a 
corporation.  There  was  also  testimony  on  be- 
half of  plaintiff  to  the  effect  Uiat  from  and 
after  its  incorporation  it  had  been  In  the 
absolute  control  of  the  ditch  down  to  flie 
time  the  plaintiff  bad  committed  the  acts 
complained  of,  which  was  in  June,  1905. 

It  is  clear  from  the  record  brought  to  onr 
attention  that  the  Judgment  of  the  district 
court  was  right,  and  should  be  affirmed,  and 
it  Is  BO  ordered.  In  reaching  this  conclusion, 
^e  must  not  be  understood  as  holding  that 
defendant  had  any  right  whatever  to  have 
the  Issues  tendered  by  his  answer  determin- 
ed. On  behalf  of  plaintUC,  it  is  contmded 
that  he  did  not,  on  the  antbori^  of  White 
V.  Farmers'  High  Une  Canal  ft  Reservoir 
Company,  22  Colo.  191.  43  Pac.  1028,  31  U  R. 
A.  828.  We  have  not  regarded  It  necessary 
to  detomlne  whether  that  case  Is  applicable 
to  the  one  at  bar.  Coonsel  for  d^endant  has 
contended  that  the  Jndgment  was  wrong  be* 
cause  of  the  errors  assigned,  which  we  have 
determined  are  without  merit  Having  cen- 
eluded  that  the  Judgment  should  not  be  dis- 
turbed, fbr  the  rasons  urged  upon  onr  at- 
toition  by  counsel  for  defendant,  it  Is  un- 
necessary to  consider  any  other  qnestlona. 

Judgmfflit  affirmed. 

MU88ER  and  HILL,  JX  concur. 


JAMISON  V.  PEOPLB. 
(Supreme  Court  of  Colorado.  Dec  4, 1911.)  . 
1.  HouioiDB  <|  203*)— BviDEiroB— Dnno  Dbo- 

LABATJONS. 

Statements  made  in  the  full  reallzatioa  that 
death  was  impeoding*  were  admiBsible  ss  dying 
declarations. 

[EM.  Note.— For  other  cases,  see  Homldde, 
Gent  Dig.  ||  430-4S7;  Dee.  Dig.  1  203.*] 
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2.  HouiciDB  ({  338*)— Affujc^Habielbss  Eb- 

BOR. 

Where  accused  admitted  that  be  shot  de- 
ceased, the  admiasion  of  statemeDta  hy  deceased 
that  accused  shot  him  was  liaraUess,  If  errone- 
ous. 

[Ed.  Notft.— For  other  cases,  see  Homicide. 
Cent  Dig.  U  70»-713;  Dec  Dig.  I  338.*] 

8.  Homicide  (S  215*)— Evidekob— Dying  Dbo- 
LARATiona. 

Where  deceased  after  bdnf  shot,  stated 
that  accused  bad  murdered  lum,  such  statement, 
though  made  with  a  realization  of  Impeoding 
death,  was  inadmissible  as  a  dying  decIaratloQ, 
because  stating  a  conclusion,  and  was  not  com- 
petent as  a  foundation  for  other  dying  declara- 
tions. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  S&  461-166 ;  Dee.  Dig.  |  21fi.*] 

4.  HOUOIDB  (I  338^AJraAl>-H*  BMT.TOB  B»- 
BOB. 

The  admission  of  a  remark  by  deceased  that 
he  had  been  murdered,  which  was  incompetent 
as  a  dyiuK  declaration,  because  a  conclusion, 
was  prejudicial. 

[Ed.  Note.— For  other  casesL  see  Homicide, 
Gent  Dig. «  70»-718:  Dea  Dig.  i  338.*] 

Bnor.  to  Dlstrtct  Omixt,  Pneblo  Ocninly ; 
J.  B.  Riser,  Jnt^ 

Henry  Jamison  mu  Gonricted  of  murder 
In  the  aeccmd  decree,  and  brlnge  «nar.  Be- 

veraed  and  remanded. 

D.  M.  Campbell  and  W.  J.  Kerr,  for  plain- 
tiff In  error.  Benjamin  Griffltta,  Atty.  Qen., 
and  George  D.  Talbot  Special  Coonsel,  for 
tbe  People 

HUSSER,  J.  Henry  Jamison,  the  plain- 
tiff in  error,  was  convicted  of  mnrder  In  the 
second  degree,  and  has  broagbt  the  matter 
here  for  review.  The  shooting,  which  re- 
salted  in  the  death  of  Henry  Smith,  took 
place  in  a  hall  of  a  rooming  house  operated 
by  Jamison  and  his  wife.  Smith  and  two 
others  were  in  a  room  in  this  honse,  when 
Jamison  came  Into  the  room  and  Inquired 
for  his  wife.  Upon  observing  Smith,  Jami- 
son said  to  him  that  he  (Jamison)  wanted 
Smith  to  get  ont  of  the  boose,  fimltb  and 
Jamison  went  ont  Into  the  hall,  and  shortly 
thereafter  the  shooting  occurred.  Tbe  cir- 
cnmstancea  under  which  the  shooting  took 
place  In  the  hall  were  not  shown,  except  by 
the  evidence  of  Jamison.  He  testified  that 
In  the  ball  be  ordered  Smith  to  leave  the 
bonse  and  let  Mrs.  Jamison  alone;  that  an 
altercation  then  took  place  In  whldi  Smith, 
as  aggressor,  struck  Jamison,  first  with  a 
beer  bottle,  and  then  with,  his  fist;  that 
Jamison  fired  two  shots  at  iSmlth  In  order 
to  protect  himself  from  Smith's  assault  In 
part,  this  evidence  was  corroborated  by  Mrs. 
Jamison,  who  happened  to  come  out  into  the 
hall  for  an  instant  while  the  two  men  were 
there.  Bradley,  a  witness  for  tbe  people, 
testified  that,  prior  to  the  firing  of  the  shots, 
he  was  near  tbe  rooming  house  and  beard 
the  shots,  and  he  walked  around  and  saw 
Smitli  coming  down  the  back  stairway,  and 
met  bim  there.   Over  objection,  the  follow- 


ing testlmmiy  was  then  admitted:  "Q.  Did 
he  say  anything  as  to  whether  or  not  he  was 
shot?  A.  Yes,  sir."  The  court  then  instruct- 
ed the  witness  that  he  might  state  anything 
that  Smith  said  about  his  own  condition  at 
that  time.  He  was  then  asked  the  question : 
"Q.  He' said  he  was  shot,  did  he?  A.  He 
said  he  was  murdered."  He  was  then  asked : 
"Q.  You  say  be  said  he  was  murdered?  A. 
Tes,  sir.  Q.  What  else  did  he  say  about  bis 
condition?"  And  tbe  witness  did  not  testi- 
fy further  what  was  said. 

[1,  2]  From  the  stairway.  Smith  proceeded 
to  the  sidewalk,  and  there  fell.  The  evi- 
dence Is  ample  and  undisputed  that  while 
Smith  was  lying  upon  the  walk  he  felt  and 
knew  that  he  would  die,  and  that  In  the  full 
realization  that  death  was  Imminent  he  stat- 
ed that  Jamison  bad  shot  him.  Under  these 
circumstances,  there  can  be  no  doubt  that 
the  statement  vraa  admissible  as  a  dymg 
declaration.  Even  If  this  were  not  so,  the 
admission  of  the  statement  was  without 
prejudice  to  tbe  defendant,  for  the  defend- 
ant himself  testified  that  he  had  shot  Smith. 
That  fact  was  not  disputed. 

[},  4]  It  Is  the  statement,  made  by  Smith 
to  Bradley,  that  he  (Smith)  was  murdered 
which  gives  us  the  most  concern,  and  of 
which  the  plaintiff  In  error  complains  as  be- 
ing a  conclusion  or  the  expression  of  an 
opinion,  which,  when  admitted,  tended  to 
fix  the  degree  of  the  homicide.  The  only 
Justification  that  seems  to  be  nrged  by  the 
people  for  the  admission  of  this  statement  is 
that  it  was  a  dying  declaration.  The  evi- 
dence does  not  show  that  the  deceased  made 
that  statement  to  Bradley  with  a  sense  of 
Impending  death.  It  was  aftetsrards — on 
the  walk — that  Smith's  statement  showed 
that  be  bad  that  sense  of  impending  death 
necessary  for  tbe  admission  of  dying  decla- 
rations. Even  If  it  be  contended  that  it  was 
admissible  as  a  dying  declaration,  because  In 
Itself  It  Indicated  that  Smith  thought  he  was 
going  to  die,  or  that  because  a  few  minutes 
later  Smith  fully  realized  tbat  he  was  going 
to  die,  it  wonld  .be  clearly  inadmissible,  be- 
cause it  was  an  expression  of  an  opinion  or 
a  conclusion.  A  dying  declaration  must  re- 
late to  facts,  and  not  to  mere  matters  of 
opinion  or  conclusions  of  the  declarant  and 
so  much  thereof  as  does  not  come  within 
this  rule  Is  Incompetent  State  v.  Perlgo,  80 
Iowa,  87,  46  N.  W.  399 ;  State  v.  Baldwin,  79 
Iowa,  720,  46  N.  W.  297. 

The  conrt  seems  to  have  admitted  this 
statement  for  the  purpose  of  showing  Smith's 
condition  at  the  time  of  Its  utterance.  It 
cannot  be  said  that  the  statement  was  made 
to  describe  the  condition  of  the  declarant, 
and  not  to  express  his  opinion  of  the  circum- 
stances under  which  he  was  shot  What 
need  was  there  for  the  people  to  show 
Smith's  condition  at  that  time?  It  was  cer^ 
tainly  not  necessary  In  order  to  lay  a  fonn- 
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datlon  for  a  dying  declaration,  for  subse- 
quently ample  statements  were  made  by 
Smith,  not  of  tbe  character  of  this  one,  to 
show  what  he  thought  his  condition  was, 
relative  to  the  Imminence  of  death,  and  to 
lay  the  foundation  for  a  dying  declaration; 
and  his  statement  then  was  that  Jamison 
had  shot  him,  and  not  that  Jamison  bad 
murdered  him.  It  was  not  necessary  to  admit 
Smith's  statement  that  be  had  beeo  mur- 
dered In  order  to"  show  who  perpetrated  the 
homicide.  From  a  view  of  all  the  evidence 
in  the  case,  the  only  use  that  the  people  had 
for  this  statement  was  to  show  tbe  degree  of 
the  homicide,  and  It  cannot  be  said  that  it 
did  not  have  that  effect.  It  was  not  conipe* 
tent  for  that  purpose,  for  It  was  bnt  a  con- 
clusion or  an  opinion.  The  degree  of  the 
homicide  must  be  established  by  competent 
testimony,  as  well  as  any  other  fact.  It 
may  be  that  the  jury  seized  upon  this  state- 
ment of  Smith  that  he  had  been  murdered  to 
fix  the  degree,  when,  without  it,  they  might 
have  rendered  a  verdict  more  fitvorable  to 
the  defendant. 

The  Judgment  of  the  district  conrt  is  re* 
versed,  and  the  cause  remanded  for.  a  new 
trial. 

Reversed  and  remanded. 

OABBERT  and  GARBIGUES,  3J„  concur. 


STATE  ex  lel.  MAGKEL  DISTRICT 
COURT  OP  SILVER  BOW 
COUNTY  et  al. 
(Sapreme  Goort  of  Montana.   Xov.  20,  1011.) 

PaOHIBinOK  (I  3*>~RlOHT  TO  Wbii>— Beuep 

BT  APPEAI.. 

A  judgment  having  been  rendered  against 
relator  directing  him  to  pay  to  his  wife  $80 
a  month  for  support  and  mointenanoe,  the 
conrt  thereafter  issued  an  order  directing  him 
to  show  cause  why  he  should  not  be  punished 
for  contempt  for  default.  H^d,  that  relator 
was  not  entitled  to  a  writ  prohibiting  the 
court  from  bearing  such  order  on  the  ground 
that  it  had  no  jnrisdictioii  to  enter  the  judg- 
ment because  there  was  no  sufficient  allegation 
of  residence  In  the  wife's  original  complaint, 
since  such  defense  was  available  in  answer  to 
the  order  to  show  cause,  and,  if  not  mstalnedi 
was  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  PnAibition, 
Gent.  Dig.  H  4-19;  Dea  Dig.  |  3.*] 

Application  for  writ  of  prohibition  ot  State 
of  Montana  out  of  relation  of  Al^cander 
Mackel  against  tbe  District  Court  of  the 
Second  Judicial  District  In  and  for  the  Coun- 
ty of  Silver  Bow.  and  Hon.  George  B.  Win- 
ston, Presiding  Judge.  Dismissed. 


Alexander  Maclcel,  pro  se. 
for  respondents. 


Jesse  B.  Roote, 


SMITH,  J,  Application  for  a  writ  of  pro- 
hibition. Relator's  affidavit  sets  forth  that, 
in  an  action  for  separate  maintenance  here- 
tofore Instituted  against  him  by  his  wife  in 


Silver  Bow  county,  the  court  by  Its  Judgment 
ordered  him  to  i)ay  her  the  sum  of  $80  per 
month  during  each  and  every  calendar 
month,  commencing  with  the  month  of  Au- 
gust, 1911.  Thereafter  the  court  Issued  an 
order  to  show  cause,  returnable  on  October 
28,  1911,  why  he  should  not  be  punished  for 
contempt  of  court  for  not  paying  the  month- 
ly alimony  aforesaid.  It  Is  alleged  In  the 
affidavit  that  tbe  respondent  court  and  judge 
are  without  Jurisdiction  to  proceed  and  never 
acquired  Jurisdiction,  for  "that  there  never 
was  contained  In  any  of  the  pleadings  in 
said  action  an  allegation  to  the  effect  that 
platutiCf  had  been  a  resident  of  the  state  for 
one  year  next  preceding  the  commencement 
of  the  action."  The  application  of  the  re- 
lator will  be  denied  for  reasons  analogous 
to  those  given  by  this  court  In  the  case  of 
State  ex  rel.  Browne  v.  Booher,  Police 
Judge,  etc.,  118  Pac  271,  decided  on  October 
21,  1911.  He  should  first  present  bis  con- 
tention that  tbe  Judgment  Is  void  to  the 
district  court  That  court  has  given  him  an 
opportunity  to  show  cause,  and  he  must 
avail  himself  of  it  The  presumption  is  that 
the  court  will  correctly  decide  the  point,  that 
Is  to  say,  If  the  Judgment  is  void,  the  court 
will  so  determine;  in  which  event  the  re- 
lator will  not  be  a^rleved.  That  court  un- 
doubtedly has  jurisdiction  to  determine  the 
very  question  which  the  relator  seeks  to  pre- 
sent to  this  court.  For  at^ht  we  know,  al- 
so, he  may  be  able  to  show  a  valid  excuse 
for  his  failure  to  comply  with  the  Judgment, 
If  in  fact  he  bam  not  complied  therewith,  or 
be  may  show  a  full  compliance.  If  Oxe  court 
decides  In  his  favor,  he  will  assuredly  not 
complain.  On  the  oth&c  hand,  if  the  order 
below  Is  adverse  to  him  (a  result  we  shall 
not  anticipate),  he  may  Invoke  the  power  of 
this  court  to  afford  relief  therefrom. 

The  authorities  cited  by  relator  seon  to 
Indicate  that  some  courts  have  exercised 
their  discretion  to  prohibit  looceedings  in 
contempt  in  cases  similar  to  the  one  at  bar. 
His  contention  is  that,  If  tbe  district  court 
was  without  jurisdiction  to  entw  the  Judg- 
ment, it  was  equaUy  without  power  to  in- 
quire Into  the  question  whether  its  mandate 
had  been  violated.  We  are  satisfied,  how- 
ever, that  that  court  has  power  to  afford 
him  the  relief  which  he  seeks,  if,  as  be  con- 
tends. Its  judgment  is  void.  The  application 
is  made  to  the  discretion  of  this  court 
Elach  case  should  be  decided  on  its  own  facta. 
No  rigid  rule  of  general  appltcatlcm  can  be 
laid  down. 

Our  opinion  is  that  all  applications  like 
the  one  at  bar  should  first  be  made  to  the 
court  by  which  the  judgment  is  rendered. 
Such  a  course  of  procedure  will  in  many  cas- 
es, we  believe,  relieve  the  Supreme  Court  of 
tbe  necessity  of  hearing  the  matter  at  all 
and  save  the  costs,  expenses,  and  delays 
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E>cessari]y  Incident  to  an  appeal  to  tbe  dls- 
i^tlon  of  tills  court 
The  proceedings  are  dismteped. 
Dismissed. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  J., 
mcnr. 


TIGGERMAN  t.  GITT  OF  BUTTE. 
Supreme  Court  of  Montana.    Nov.  20,  1011.) 

Municipal  Cobpobations  (J  812*)— Touts 
—Notice  of  Injury— Filing. 

Under  Rcy.  Codes,  J  3289,  providing  that 
ii"  part;  allesed  to  be  injureid  b7  tbe  city's 
"slirence  shall  "give  to  the  city  or  town  coun- 
I  or  trustee,  or  other  gOTeroiug  body  of  such 
ty  or  town,  within  60  days  after  the  injury, 
Hioc  thereof,  stating  the  time  and  place  of  the 
ijiiry,"  notice  of  injury  on  a  defective  side- 
alk  ^ted  with  the  city  derk  ia  sufficient. 
[Qd.  Note.— For  other  cases,  see  Municipal 
orporations.  Cent  Dig.  U  10(^1707:  Dec. 
ig.  i  81Z*2 

Damages  (H  62*)— MiTiaAnoK— Duty  to 
Make. 

One  injured  by  another's  negligence  must 
ordinary  diligence  to  prevent  unnecessary 
[jury  and  bring  about  a  cure,  and  cannot  re- 
iver for  damages  which  might  have  been  avoid- 
I  by  the  exercise  of  ordinary  care. 
[Ed.  Note.— For  other  cases,  see  Damages, 
eat.  Dig.  Sf  119-132 ;  Dec.  Dig.  S  62.»] 

TrIAI.  a  242*)— INBTBUCTIONB— RKQUEera— 
SumciENCY  or  Request.  , 

A  requested  instruction  which  correctly 
ates  a  rule  of  law  applicable  cannot  be  refus- 
1  bocause  the  language  used  is  not  the  most 
recise  and  elegant  ElngliBb,  if  It  Is  not  mislead- 
ig  to  an  intelligent  juiy. 
I  Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
i?.  f  S  569-676 ;  Dee.  Dig.  |  242.*] 

Trial  (J  242*)— Instructions— Requests 
— "Want" — "Failube.'* 

An  instmction  in  an  action  for  personal  in- 
iries  that  If  plaintiff  was  injured  on  a  cet^ 
lia  day,  "it  then  became  her  dut7  to  use  all 
'nsonable  care  and  precaution  to  minimize 
ic  damages  that  might  result,  and,  if  *  *  * 
le  failed  to  do  this,  then  you  cannot  return 
vprdict  for  such  damages  that  resulted  by  her 
ant  to  exercise  such  care  and  precaution." 

not  ao  inaptly  phrased  as  to  be  nnintelli- 
Me-  to  the  jury  notwithstanding  that  the  word 
want"  was  ill  chosen,  it  being  synonymous 
itli  '"failure,"  so  that  it  was  error  to  refuse 
10  charge,  if  otherwise  correct  and  applicable, 
D  the  ground  that  it  was  meaningless  and  mis- 
^ading. 

[Kcl.  Note.— For  other  cases,  see  Trial,  Cent. 
>ie.  H  C69-576:  Dec.  Dig.  f  242.* 

Fur  other  definitions,  see  Words  and  Phrases, 
••I.  X  pp.  2646-2647;  toL  8,  pp.  73S2-73S3, 
S32.1 

.  Dauaoes  a  214*)— I NOTBUCTiosfs— Mitiga- 
tion. 

\  requested  charge  in  a  personal  injury 
''tidu  that  if  plaintiff  was  injured  on  a  cer- 
ain  day,  it  then  became  her  duty  "to  use  all 
pat>oDable  care  and  precaution  to  minimize  the 
lamagee  that  might  result"  and,  if  she  failed 
o  do  BO,  the  jury  could  not  allow  such  dam- 
sea  "that  resulted  by  her  want  to  exercise  such 
are  and  precaution,"  was  substantially  cor- 
■pct;  the  use  of  the  word  "all"  before  the  word 
reasonable"  not  imposing  a  greater  burden  up- 
•Q  plaintiff  than  requlnd  by  law,  since  it  added 


nothinc  to  the  instruction,  and  might  hxn  been 
omitted. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  542;  Dec.  Dig.  I  214.*] 

Appeal  from  District  Court  Silver  Bow 
County ;  Michael  Donlan,  Judge. 

Action  by  Ella  S.  Tlggerman  against  tbe 
City  of  Butte.  From  a  Judgment  for  plain- 
tiff and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Berersed  and  re- 
manded. 

H.  Lowndes  Maury.  John  A.  Smith,  and  N. 
A.  Kotering,  for  appellant  Brecai  &  Jones, 
for  respondent 

HOLLOWAY,  J.  Thh*  Is  an  action  for 
damages  for  personal  Injuries.  The  plaintiff 
prevailed  In  the  trial  court,  and  the  city  ap- 
pealed from  tbe  judgment  and  from  an  or- 
der denying  It  a  new  trial.  Only  two  of  the 
questions  presented  demand  special  consld* 
eratlon. 

[1]  1.  It  appears  that  within  60  days  after 
the  Injury  was  received  the  plalnUff  filed 
with  the  city  clerk  a  notice  directed  to  the 
city  council,  stating  the  time  when  and  the 
place  where  tbe  injury  occurred.  Section 
32S0,  Revised  Codes,  provides  that  the  pnrtj- 
"alleged  to  be  injured,  or  some  one  in  his 
behalf,  shall  give  to  the  city  or  town  coun- 
cil, or  trustee,  or  other  governing  body  of 
such  city  or  town,  within  sixty  days  after 
the  alleged  injury,  notice  thereof;  said  ho- 
tice  to  contain  the  time  when  and  the  place 
where  said  Injury  is  alleged  to  have  occur- 
red." Did  the  plaintiff  comply  with  this 
statute  by  filing  her  notice  with  tbe  city 
clerk?  Authorities  are  to  be  found  which 
answer  this  inquiry  In  the  negative,  but 
we  think  the  weight  of  authority  and  the 
better  reasoning  prompt  an  affirmative  re- 
ply. If  the  notice  must  be  presented  to 
the  city  council  while  in  session,  then  the 
mere  failure  of  tbe  coimcil  to  meet  for  GO 
days  after  an  injury  occurs  would  defeat 
tbe  Injured  party's  right  to  su&  Certain- 
ly tbe  Legislature  did  not  contemplate  any 
such  ridiculous  result.  The  statute  was  not 
inteuded  to  prohibit  actions  being  prosecut- 
ed altogether,  or  to  make  the  right  to  sue 
depend  upon  the  meeting  of  the  city  coun- 
cil, but  to  require  prompt  notice  of  the  in- 
jury as  a  condition  precedent  to  the  right 
to  sue,  and  in  this  instance  the  statute  has 
fixed  GO  days  as  a  reasonable  period  with- 
in which  such  notice  shall  be  given.  This 
view  finds  support  in  the  following  decided 
cases,  and  others  cited  therein:  Bacon  v. 
Autlgo,  103  Wis.  10,  79  N.  W.  31 ;  Doyle  v. 
Duluth,  7-4  Minn.  157,  76  N.  W.  1029;  Fyke 
V.  St.  James,  15  N.  D.  157.  107  N.  W.  359. 
The  decision  In  Hensley  v.  City  of  Butte, 
36  Mont  32,  92  Pac.  34,  Is  not  applicable 
here,  for  the  statute  considered  In  the  Hens- 
ley  Case  (Laws  1897,  p.  219)  provides  that 
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the  ctt7  coTincil  ahall  meet  especially  to  hear 
obJectloDs  to  the  creation  of  the  ImproTe- 
ment  district.  The  statute  further  provides: 
"Any  person  or  persons  who  are  owners  or 
agents  of  any  lot  or  parcel  of  land  within 
such  ImproTement  district  shall  have  the 
right  to  appear  at  said  meeting  eltlier  In 
person  or  by  counsel  and  show  cause,  if  any 
there  be,  why  the  Improvements  moitloned 
therein  shall  not  be  made."  Section  31.  Un- 
der that  statute  we  held  that  a  protest  In 
writing  left  at  the  city  clerk's  office  was  not 
a  presentation  of  the  protest  to  the  meeting 
of  the  city  council. 

2.  It  appears  from  the  record  ttiat  the 
plaintiff  was  Injured  on  a  defective  side- 
walk on  Ck;tober  6,  1999 ;  that  her  Injuries 
consisted  of  a  sprained  ankle,  and  a  bruised 
and  lacerated  leg;  that  did  not  call  a 
physician  untU  October  15th  following,  when 
she  was  taken  to  the  hospital ;  that  In  the 
meantime  sepsis  had  develo[>ed,  and  the 
pain  from  her  injuries  had  Increased  In  se- 
verity, BO  much  so  that  she  testified:  "The 
folks  who  ran  the  place  where  I  roomed 
took  care  of  me  daring  the  Interval  until 
I  had  the  doctor.  I  remained  in  the  room 
there  all  of  that  time  until  I  was  taken 
to  the  hospltaL  I  did  not  leave  the  room 
that  week.  I  did  not  go  downtown,  as  Z 
could  not  walk  if  I  wanted  to,  and,  If  I 
wanted  a  drink  of  water,  I  had  to  call  for 
It."  A  physician,  called  as  a  witness  for 
the  plaintiff,  on  cross-examination  testified 
that,  if  ptalntUTs  Injuries  bad  received 
proper  medical  attention  before  the  15th  of 
October,  they  would  have  been  lessened. 

[2}  It  Is  a  general  rule  of  law  that  "one 
who  has  been  injured  by  the  n^llgence  of 
another  must  use  ordinary  diligence  to  ef- 
fect a  cure,  and  there  can  be  no  recovery 
for  damages  that  might  have  been  avoided 
by  the  exercise  of  such  care."  13  Cyc.  76. 
The  rule  was  distinctly  recognized  by  this 
court  In  Sweeney  v.  Montana  Central  By. 
Co.,  19  Moot  163,  47  Pac.  791.  With  the 
purpose  of  Invoking  the  rule  just  announc- 
ed, the  defendant  requested  the  trial  court 
to  give  an  instruction  as  follows:  "You  are 
Instructed  that  if  you  find  that  the  plain- 
tifiF  was  injured  on  the  6th  day  of  October, 
1909,  It  then  became  her  duty  to  use  all 
reasonable  care  and  precaution  to  mini- 
mize the  damages  that  might  result,  and.  If 
you  find  that  she  failed  to  do  this,  then 
you  cannot  return  a  verdict  for  such  dam- 
ages that  resulted  by  her  want  to  exercise 
such  care  and  precaution."  The  request  was 
refused,  exception  taken,  and  error  Is  now 
predicated  upon  the  ruling.  Counsel  for 
respondent  recognize  the  rule  stated  above, 
but  Insist  that  the  proposed  Instruction  Is 
defective  that,  by  the  use  of  the  word  "all" 
before  the  word  "reasonable,"  the  instruc- 
tion imposes  upon  the  plaintiff  a  greater 
burden  than  that  fixed  by  law,  and  that  the 
concluding  phraw  "by  her  want  to  exercise 


such  care  end  precaution"  renders  the  in- 
struction meaningless,  or,  or  least,  that  this 
phrase  itself  is  meaningless.  They  Invoke 
the  principle  announced  by  this  court  in 
Anderson  v.  Northern  Pacific  Ry.  Co.,  34 
Mont  181,  86  Pac.  884,  and  later  cases,  that 
wror  cannot  be  predicated  upon  the  refusal 
of  the  trial  court  to  correct  an  erroneous  In- 
struction tendered  and  give  It  in  correct 
form.  But  the  principle  announced  In 
those  cases  applies  only  to  an  offered  in- 
struction which  does  not  correctly  state  the 
rul^  of  law  Intended,  or  to  one  which  com- 
bines a  correct  rule  with  one  which  Is  erto- 
neous. 

[3}  It  does  not  warrant  a  court  in  refus- 
ing fin  instruction  which  correctly  states  a 
rule  applicable,  on  the  ground  that  the  lan- 
guage employed  to  express  the  rule  is  not 
the  most  precise  and  refined  English.  It 
was  never  Intended  to  limit  a  party  to  those 
proper  instructions  only  which  are  clothed 
in  the  tersest  or  most  elegant  language.  The 
Inquiry  before  the  court  should  be:  Is  the 
language  employed  such  as  Is  likely  to  mis- 
lead an  intelligent  Jury  as  to  the  meaning 
of  the  rule  sought  to  be  announced? 

[4]  Judged  by  its  diction,  the  Instruction 
Is  not  a  model.  If  It  Is  to  be  tested  by  the 
rules  of  syntax,  it  is  defective;  but  that  Its 
meaning  could  be  misunderstood  by  any  rea- 
sonably Intelligent  person  is  beyond  belief. 
The  word  "want"  in  the  concluding  phrase 
was  lU  chosen.  A  more  euphonious  term 
might  have  been  used.  Had  the  word  "fail- 
ure" been  substituted,  objection  would  not 
be  urged  upon  us,  and  yet  the  words  "want" 
and  "failure"  are  synonymous  (Webster's  In- 
ternational Dictionary),  and,  when  used  in 
the  sense  of  failure,  as  It  obviously  was, 
the  word  "want"  la  technically  correct 

[E]  But  It  Is  Insisted  that  the  Instruction 
as  proposed  is  defective  in  substance,  in 
that  by  the  use  of  "all"  before  the  word 
"reasonable"  a  greater  burden  la  imposed 
upon  the  plaintiff  than  Is  warranted  by 
law.  As  this  court  has  said  frequently  with 
reference  to  kindred  subjects,  the  standard 
in  all  such  cases  is  that  of  the  reasonable 
person.  In  other  words,  in  this  instance  the 
law  enjoined  upon  the  plaintiff  the  duty  to 
perform  all  those  acta  which  a  reasonably 
prudent  person  under  like  circumstances 
would  have  performed  to  minimize  her  hurts 
or  limit  the  Injurious  consequences,  and, 
If  she  failed  in  this  respect,  she  cannot  re- 
cover those  damages  which  might  have  been 
avoided  by  the  exercise  of  such  ordinary 
care.  The  word  "all,"  before  the  word  "rea- 
sonable," might  have  been  omitted,  but  its 
presence  does  not  add  anything  to  the  in- 
struction or  change  the  rule  of  law.  Indeed, 
in  stating  the  rule,  so  careful  and  painstak- 
ing an  author  as  Watson  In  his  work  on 
Damages  for  Personal  Injuries,  {  180,  says: 
"It  Is  held  to  be  the  duty  of  a  person  who 
has  Bostalned  Injury  at  the  hands  of  anotb- 
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er  to  make  all  nasooable  ^orts  to  limit 
the  lojnzloiu  conseqnaioes  ot  tbe  latter's 
act" 

In  view  of  tbe  facts  disclosed  by  this  rec- 
ord. It  was  tbe  doty  of  the  jury  to  determine 
whether  plalntlfl  did  In  fiict  exercise  ordi- 
nary care,  and,  If  she  did  not,  then  to  limit 
her  recovery  to  those  damages  which  were 
shown  to  be  ceased  proximately  by  the  de- 
fendant'a  negligence.  The  refusal  of  tbe 
court  to  correctly  Instruct  the  jury,  left 
them  free  to  award  to  plaintiff  damages  up- 
on tbe  basis  of  ber  condition  at  tbe  time 
tbe  physicians  were  called,  IrrespectlTe  of 
tbe  question  whether  ordinary  prudence 
woTild  have  prompted  ber  to  call  for  relief 
at  an  earlier  date,  and  thereby  lessen  tbe 
consequences  of  ber  original  Injuries.  The 
omission  of  this  Instruction  left  the  case  to 
go  to  tbe  Jury  upon  an  erroneous  theory, 
and  because  of  the  error  tbe  Judgment  and 
order  are  reversed,  and  tbe  canoe  Is  re> 
manded  for  a  new  trial. 

RereTsed  and  remanded. 

BBA.NTLT,  CL  J.,  and  SMITH,  J.,  concur. 


BOPES  T.  NILAN  et  al. 
(Supreme  Court  of  Montana.    Nov.  '22^  1911.) 

OOSPOBATIONS   n  44S*>— KnOWLEDOB  OF  IlT- 

ooBPORATOBs— Sale  of  Pkopebtt. 

Holders  of  an  option  to  purchase  so  undi- 
vided half  interest  in  a  mine  agreed  with  plain- 
tiff that  if  he  would  perform  certain  services  in 
taking  and  assaving  samples,  and  the  report 
was  favorable,  they  would  take  ap  tbe  option 
and  convey  to  him  one-third  thereof,  or  a  one- 
sixth  trndivided  Interest  In  the  claim.  Plaintiff 
performed  tbe  services,  and  the  op^on  was  duly 
taken  up,  but  the  option  purchasers  refused  to 
convey  any  Interest  to  pluntiff,  and  thereafter, 
with  the  owner  of  tbe  other  undivided  ioterest, 
organized  a  corporation,  and  conveyed  the 
whole  daim  to  It.  Held,  that  the  knowledge  of 
mch  option  purchasers  of  pbdntHTs  equitable 
interest  In  the  property  was  not  imputable  to 
the  corporation;  and  that  It  was  a  bona  fide 
purchaser,  freed  from  any  claim  of  plaintiff, 
under  the  rule  that,  where  an  officer  of  a  pri- 
vate corporation  conveys  pn^erty  to  It,  his 
knowledge  of  an  outstanding  equity  Is  not  no- 
tice to  tbe  corporation. 

[Ed.  Note.— For  other  cases,  tee  Oorporatfons, 
Dec  Dig.  S  448.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge, 

Suit  by  L.  S.  Hopes  against  John  M.  Ni- 
lau  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Harry  B.  Thompson,  for  appellant  £te|y- 
wood  &  Phelan,  for  respondents. 

SBflTH,  J.  This  Is  an  action,  brought  by 
tbe  appellant,  to  obtain  «  Judgment  decree- 
ing him  to  be  the  owner  of  an  undivided 
one-sixth  Interest  In  tbe  Dandy  quartz  lode 
mining  claim,  unpatented,  for  an  account- 
ing of  rents  and  profits  from  the  respond-  J 


ents  Nllan  and  Welsner,  and  for  general 
equitable  relief.  At  the  close  of  plaintiff's 
case,  tbe  defendants  moved  for  a  nonsuit, 
which  motion  was  granted,  and  Judgmmt 
entered  for  tbem.   Plaintiff  appeals. 

The  district  court  evldraitly  treated  the 
motion  for  a  nonsuit  as  a  demurrer  to  the 
evidence,  or  a  motion  for  judgment  on  plain- 
tiff's  evidence,  add  we  shall  do  the  same. 
This  court  will  also  treat  the  evidence  as 
Bufflclmt  to  prove  all  of  those  allegations 
which  it  reasonably  tends  to  prove.  Bead 
In  connection  with  tbe  pleadings,  It  estab- 
lishes the  foUowlng  facts:  In  April,  1906. 
Coffee  and  Brennan  owned  the  Dandy  claim. 
Defendants  Nllan  and  Welsner  bad  an  op- 
tion to  purchase  Brennan's  half  interest. 
They  agreed  with  plaintiff  that,  if  be  would 
perform  certain  services  in  examining  and 
taking  samples  from  the  claim,  assaying  the 
same,  and  furnishing  a  report  thereon,-  they 
would  take  up  the  option,  If  the  report  was 
favoraMe,  purchase  tbe  half  interrat,  and 
give  him  one-third  thereof,  or  a  one-sixth 
undivided  Interest  In  the  whole  claim. 
Plaintiff  accepted  tbe  offer  and  fully  per- 
formed the  services  agreed  upon,  whereupon 
Nllan  and  Welsner  acquired  Breonan's  in- 
terest Afterwards  Krug  brothers  (two  per- 
sons) bought  tbe  Coffee  interest.  Some 
time  in  the  fall  of  1906  or  the  spring  of 
1007,  Nllan  and  Welsner  in  ^ect  refused 
to  convey  aoy  Interest  in  the  claim  to  plain- 
tiff. Tbe  latter  talked  with  one  of  tbe 
Krug  brothers  and  with  Welsner  about  or- 
ganizing a  corporation,  but  Welsner  said 
they  were  not  in  any  hurry  about  It,  so 
plaintiff,  according  to  bis  own  testimony, 
"Just  dropped  the  matter."  However,  it 
appears  that  the  Bock  Bose  Mining  &  Mol- 
ing Company,  a  corporation,  was  organized 
on  October  8,  1906,  and  on  April  15,  1907, 
Nllan,  Welsner,  and  tbe  two  Krugs  con- 
veyed to  it  the  Dandy  claim.  It  appears 
that  the  corporation  has  stockholders,  other 
than  Nllan,  Welsner,  and  the  Krug  broth- 
ers. The  purchase  was  made  through  its 
board  of  directors,  consisting  of  Nllan,  Wels- 
ner, the  two  Erugs,  and  A.  P.  Heywood.  At 
tbe  time  of  purchase,  "nothing  was  said  by 
any  one  about  a  claim  of  Bopes."  Hey- 
wood bad  no  Imowledge  "that  such  an  In- 
dividual as  Bopes  existed."  The  reply  to 
the  answer  of  the  Bock  Bose  Mining  & 
Milling  Company  admits  that  the  corpora- 
tion purchased  the  claim  for  a  valuable  con- 
sideration, bnt  alleges  "that  said  purchase 
was  made  with  the  knowledge  on  the  part 
of  said  corporation  of  plaintiff's  claim  of  in- 
terest" Tbe  complaint  contains  no  allega- 
tion that  the  respondents  Nllan  and  Welsner 
have  ever  received  any  rents  or  profits  from 
tbe  claim;  their  answers  allege  that  they 
have  not  done  so,  and  no  evidence  was  of- 
fered on  the  subject  save  that  it  was  shown 
that  one  car  of  ore  was  shipped.    Not  any 
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allegaClonB  of  frand,  deceit,  or  concealment 
are  found  In  any  of  tbe  plalntifTa  pleadings. 
It  la  qnlte  evident,  Iiowerer,  tbat  his  theory 
of  tbe  case  Ib  that  NUan  and  Welaner  acted 
fraudulently  In  conveying  away  bis  equita- 
ble Interest  In  the  claim. 

Appellant  contends  that  the  testimony  is 
sufllclent  to  show,  prima  fade,  that  he,  Mi- 
lan, and  Weisner  were  mining  partners,  and 
that  the  two  latter  held  a  one-sixth  Inter- 
est in  the  Dandy  claim  as  trustees  for  him ; 
also  that  their  contract  was  not,  as  a  mat- 
ter of  law,  within  the  statute  of  frauds.  We 
shall  assume,  without  decldinc*  that  these 
contentions  are  correct 

While  the  evld^ce  discloses  that  the 
Krug  brothers  must  hare  known  tliat  the 
plaintiff  was  Interested  In  some  way  In 
the  project  on  foot,  relative  to  acquiring  the 
Dandy  claim.  It  falls  far  short  of  showing 
that '  th^  had  any  knowledge,  either  ex- 
pressly or  by  implication,  that  be  owned  or 
claimed  to  own  an  equitable  Interest  In  the 
claim  itsdf.  The  knowledge  of  Nllan  and 
Weisner  cannot  be  Imputed  to  tbe  corpora- 
tion, for  tbe  reason  that  In  transferring  to 
the  latter  the  Interest  of  appellant  they  were 
acting  adversely  to  bim  and  to  It;  and  the 
presumption  Is  that  they  would  not  disclose 
their  knowledge  of  bis  equities.  "The  gen- 
eral rule  which  Imputes  the  knowledge  of 
tbe  agent  to  his  principal,  and  charges  the 
latter  with  It,  is  based  upon  the  principle 
tiiat  it  is  tbe  duty  of  the  agent  to  act  for 
his  principal  upon  such  notice,  or  communi- 
cate the  Information  obtained  hy  him  to  tiis 
principal,  so  as  to  enable  the  latter  to  act 
on  it.  It  has  no  application,  however,  to  a 
case  where  the  agent  acts  for  himself,  in  his 
own  interest,  and  adversely  to  that  of  the 
principal.  His  adversary  character  and  an- 
tagonistic Interest  take  him  out  of  the  op- 
eration of  the  general  rule.  ♦  ♦  •  It 
would  be  both  unjust  and  unreasonable  to 
Impute  notice  by  mere  construction  undw 
such  circumstances;  and  such  Is  tbe  estab- 
lished rule  of  law  on  this  subject  •  *  • 
Therefore  It  may  be  said  that  when  notice 
Is  given  to,  or  when  knowledge  Is  acquired 
by,  a  director,  «  •  •  ^'hen  acting  for 
himself  In  his  private  capacity,  it  will  not 
be  imputed  to  the  corporation.  The  reason 
Is  that  bis  Interest  Is  presumed  to  conflict 
with  that  of  the  corporation,  and  that  there 
is  consequently  no  presumption  that  he  will 
divulge  to  the  other  officers  of  the  corpora- 
tion, with  whom  he  is  treating,  any  facts 
prejudicial  to  himself  in  the  transaction." 
2  Thompson  on  Corporations  (2d  Ed.)  S 
1655. 

In  tbe  case  of  State  Bank  of  Moore  t. 
Forsyth.  4L  Mont  240,  108  Fac.  «14p  28  L. 


R.  A.  (S.  S.)  601,  this  court  held  that,  whUe 
the  knowledge  of  an  agent  is  generally 
imputed  to  his  principal,  the  rule  does  not 
apply  where  the  conduct  of  the  former  is 
such  as  raises  a  clear  presumption  that  he 
would  not  communicate  the  fact  in  dispute, 
as  where,  by  imparting  knowledge  to  the 
principal,  the  consummation  of  a  fraud  in 
which  the  agent  was  engaged  would  be  pre- 
vented. Bee,  also,  Stanford  y.  OoEam,  26 
Mont  285,  67  Pac.  1006. 

The  Supreme  Court  of  Alabama,  in  Fiea- 
kel  T.  Hudson,  82  Ala.  168,  2  South.  758, 
60  Am.  Rep.  786,  held  that  where  an  officer 
of  a  private  corporation  conveys  land  to 
It,  his  knowledge  of  an  outstanding  equity 
does  not  charge  tbe  company  with  notice. 

The  Court  of  Appeals  of  Maryland,  in 
Winchester  v.  B.  &  S.  R.  R.  Co.,  4  Md.  231. 
held  that  where  the  president  of  a  corpo^ 
ration  executed  to  certain  of  its  directors 
a  mortgage  of  land  on  which  his  wife  held 
an  unrecorded  equitable  claim,  having  acted 
in  the  transaction,  not  for  the  corporation, 
but  solely  for  himself,  his  knowledge  of  his 
wife's  equities  was  not  the  knowledge  of 
the  company,  and  could  not  affect  Its  r^bts, 
unless  sbomi  to  have  been  communicated  to 
It.  See,  also,  Santiago  Innerarity  t.  Mer- 
chants* Nat  Bank,  189  Mass.  332,  1  N.  EL 
282.  52  Am.  Rep.  710;  La  Frage  Fire  Ins. 
Co.  V.  BeU,  22  Barb.  (N.  Y.)  61;  Wlckeraham 
V.  Chicago  Zinc  Co.,  18  Kan.  481,  26  Am. 
Rep.  784. 

There  la  nothing  In  the  record  to  show 
actual  knowledge  on  tbe  part  of  the  Rock 
Rose  Mining  &  MlUlng  Company  that  appel- 
lant bad  or  claimed  any  Interest  in  the  Dan- 
dy lode  claim.  Neither  are  there  any  facts 
from  which  knowledge  oould  be  Imputed  to 
It  It  Is  therefore  in  the  situation  of  a 
grantee  for  a  valuable  consideration,  with- 
out notice,  either  express  or  implied,  of  any 
outstanding  equities  against  the  title  con- 
veyed, <md  plaintiff  cannot  under  these 
circumstances,  be  adjudged  to  have  any  In- 
terest in  the  property  conveyed  as  against 
It    Its  title  Is  good. 

In  disposing  of  the  case,  we  have  con- 
sidered the  rights  of  the  appellant  as  con- 
tended for  in  bis  brief.  The  cloim  Is 
there  made  that  he  is  entitled  to  be  ad- 
Judged  the  owner  of  a  one-sixth  Interest  In 
the  Dandy  lode  claim.  In  deciding  the 
point  against  him,  we  are  not  to  be  understood 
as  expressing  any  opinion  whether  he  has 
other  equitable  claims  to  relief 

The  Judgm^t  !■  affirmed. 

Affirmed. 

BRAMTLY,  a  J,,  and  HOLLOWAY, 
concur. 
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MoCOY  et  aL  t.  HUNTLEY. 
(Supreme  Court  of  Oregon.    Dec.  26,  1911.) 

1.  Watkbs  and  Watkb  CouBsn  (i  188*)— 
Ibbioatzon— Advebsb  UaE. 

Where  defendant  never  did  any  act  which 
notified  plalntllfs  or  their  grantees  that  he  in- 
tended to  claim  a  right  to  constantly  divert 
the  waters  of  the  itream  or  deoy  their  rif  ht  to 
use  the  same  share  that  they  bad  previoualy 
employed  while  defendant's  grantor  occnpied 
the  land,  limitations  would  not  attach  in  favor 
of  defendant's  claim  to  the  use  of  all  the  wa- 
ter from  the  fact  that  at  times  defendant  used 
all  the  water,  inch  bein^  his  privilege,  unless 
plaintifCs*  grantors  were  in  need  of  an  amount 
equal  to  their  diversion. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  138.*] 

2.  Watebs  and  Wateb  Courses  (}  144*)— 
Ibbioaiion— Ube  of  Wateb— Rotation. 

Since  an  appropriator  of  water  for  irriga- 
tion is  only  enUtled  to  use  so  much  as  bis 
needs  require,  and  at  the  time  of  such  require- 
ment, if  these  are  satis&ed  by  use  of  the  whole 
flow  every  other  day  or  every  other  week,  the 
court,  in  cases  involving  prior  and  subsequent 
water  appropriations,  may  reqnire  the  appro- 
priators  to  slternate  In  the  use  of  the  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Die.  I  IBS;  Dec  Dig.  | 
144.*] 

Appeal  from  Circuit  Court,  Wlieelw  Goun- 
ty;  H.  J.  Bean,  Judge. 

Suit  by  G.  J.  McCoy  and  another  against 
Charles  Huntley.  Decree  for  complainants, 
and  defendant  appeals.  Affirmed. 

This  is  a  suit  to  restrain  defendant  from 
diverting  and  uaing  more  than  one-halt  of 
the  waters  of  Pine  creek  In  Wheels  county. 
Plaintiffs,  whose  land  adjoins  that  of  defend- 
ant lower  down  the  cre^,  claim  in  substance 
by  their  complaint  that  In  1883  WUUam  Clar- 
no,  their  predecessor  In  interest,  appropriat- 
ed 30  inches,  miner's  measurement,  of  the 
waters  of  Pine  creek  for  the  purpose  of  ir- 
rigating his  land;  that  such  appropriation 
was  prior  to  any  appropriation  by  defend- 
ant ;  that  defendant.  In  the  years  1003,  1904, 
190o,  aud  1006,  during  the  season  of  low  wa- 
ter diverted  all  the  water  of  the  creek  upon 
his  own  land,  without  plaintiffs'  consent,  and 
refused  to  turn  back  into  the  stream  any 
portion  of  the  water  so  diverted,  but  used 
it  unnecessarily  and  wastefully,  and  suffered 
it  to  sink  upon  his  own  land,  leaving  plain- 
tiffs without  water  for  irrigation  or  for  'do- 
mestic purposes.  It  is  allied  that  one-half 
of  the  water  of  the  creek  used  all  the  time, 
or  all  of  the  water  used  alternately  week 
about,  upon  the  land  of  plaintiffs  aud  de- 
foidant,  is  sufficient  for  the  needs  of  each. 
A  preliminary  Injnnctlon  was  Issued,  requir- 
ing defendant  to  alternate  with  plaintiffs 
in  the  use  of  the  water  week  about  until 
the  dnnl  hearing.  The  defendant  answered, 
cialmlug  a  prior  appropriation  by  himself 
and  continued  use  by  him  of  all  the  water  of 
Pine  creek  in  the  dry  season  when  necessary, 
and  d^ed  a  wrongful  direralon  or  waste- 


ful use.  Upon  the  hearing,  the  court,  after 
viewing  the  premises,  found  for  plaintiffs 
and  decreed  to  them  the  right  to  alternate 
week  about  with  defendant  in  the  use  of  the 
water,  and  from  this  decree  defendant  ap- 
peals. Otber  facts  appear  in  the  opinion. 

Jay  Bowernmn,  for  an^lant.  W.  H.  Wil- 
son (H.  H.  HmdrlAa,  on  the  brief),  for  re- 
spondents. 

McBBIDE,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  testimony  that 
the  land  occupied  by  plaintiffs  was  originally 
settled  upon  about  the  year  1871  by  Harri- 
son Huntley,  a  brother  of  def  ^dant,  and  that 
about  the  same  time  defendant  settled  upon 
the  lands  now  occupied  by  him.  While  the 
testimony  Is  not  clear,  we  conclude  ttiat  the 
flrst  appropriation  was  made  for  the  pur- 
pose of  irrigating  the  Harrison  Huntley 
tract,  that  is  to  soy,  a  small  portion  of  it, 
and  later  the  land  of  d^endant  Pine  creek, 
at  that  time,  was  a  stream  running  near  the 
level  of  the  adjoining  land,  and  it  is  prob- 
able that  a  portion  of  the  land  to  some  ex- 
tent was  sublrrlgated  by  the  natural  percola- 
tion of  the  waters  of  the  stream.  Later  a 
dond-burst  or  a  succession  of  such  deepened 
the  channel,  so  that  the  water  tn  the  stream 
is  from  10  to  20  feet  below  the  level  of  the 
adjoining  land,  and  sublrrigatlon  is  not  pos- 
sible, and  irrigation  by  means  of  dams  Is 
much  more  difficult  than  when  the  place  was 
flrst  settled.  For  a  time  the  two  Huntleys 
used  the  same  ditch,  and  there  does  not  seem 
to  have  been  any  scarcity  of  water  on  either 
place  for  several  years.  In  1879  it  transpir- 
ed upon  survey  that  the  land  occupied  by 
Harrison  Huntiey  was  a  school  section,  and 
he  conveyed  his  possessory  right  to  Charles 
Huntley,  who,  on  January  14,  1879,  received 
a  deed  from  the  state  to  the  lands  now  oc- 
cupied by  plaintiffs.  In  1880  Charles  Hunt- 
ley conveyed  a  portion  of  this  tract  by 
warranty  deed  to  W.  Lair  Hill,  N.  H.  Gates, 
and  Frank  Clamo,  and  In  1882  conveyed  the 
remainder  of  the  tract  to  HIU  and  Gates  by 
warrant  deed.  Plaintiffs  deralgn  title  from 
Hill,  Gates,  and  Clamo.  We  do  not  think 
that  the  evidence  Indicates  a  prior  appropri- 
ation by  defendant  And  as  water,  in  the 
arid  parts  of  the  state^  is  the  life  of  the  land, 
we  believe  that  HiU.  Gates,  and  Claroo  took 
the  land  in  view  of  the  visible  Improvements 
upon  it.  including  the  ditches  and  water 
facilities  placed  there  by  Harrison  and 
Charles  Huntley,  and  that  the  right  to  use 
the  water,  as  Harrison  and  Charlra  had 
theretofore  used  it,  became  and  was  appur- 
tenant to  the  land. 

[1]  It  not  appearing  that  Charles  Hunt- 
ley ever  did  any  act  which  notified  plaintiffs 
or  their  grantees  that  he  Intended  to  claim 
the  right  to  constantly  divert  and  use  all 
Uie  waters  of  the  str^m,  or  to  deny  th^ 
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rlgbt  to  use  the  same  sbare  that  had  beoi 
emidoyed  benefldally  while  he  and  HarrlBon 
Hontley  occupied  the  land,  the  Btatate  of 
llmltatlonB  would  not  attadi  from  the  mere 
fact  that  at  times  defendant  used  an  the 
water  of  the  creek,  since  such  was  his  priv- 
ilege unless  the  grantors  of'pIalntUEs  were 
In  need  of  It.  Nor  la  adverse  user  as  Bu<di 
spedflcally  pleaded;  the  def aidant  making 
his  case  upon  prior  appropriation,  which  he 
has  failed  to  prove. 

(2]  We  see  no  reason  why,  eren  fn  cases 
involving  prior  and  subsequent  appropria- 
tions of  water,  the  courts  cannot  require  the 
appropriators  to  alternate  In  the  use  of  the 
water.  The  time  when  water  may  be  used 
recklessly  or  carelessly  has  passed  in  tbts 
state.  With  increasli^  settlement  water 
has  become  too  scarce  and  too  precious  to  Jus- 
tify any  but  an  economical  use  of  It  An  ap- 
propriator  has  only  the  right  to  use  so  much 
as  his  needs  require  and  at  the  time  his 
needs  require.  And  If  these  are  satisfied  by 
a  use  of  the  whole  flow  every  other  day,  or 
every  alternate  we^,  he  ought  not  to  be 
heard  to  complain.  It  is  evident  that  from 
some  cause  or  from  a  variety  of  causes  the 
waters  of  Pine  creek  are  diminishing  In 
volume  at  the  point  where  the  parties  to  this 
controversy  are  residing.  It  Is  now  probable 
that  to  divide  the  water,  without  alternat- 
ing, would  injure  both  parties.  A  test,  since 
tbe  preliminary  order  was  made  In  tills  case 
in  1906.  Indicates  that  by  the  method  adopted 
both  parties  can  raise  good  crops  and  both 
prosper. 

It  must  be  conceded  that  there  is  a  paadty 
of  authority  on  the  subject  of  requiring  rota- 
tion in  the  use  of  water  between  appropria- 
tors. The  remedy  has  frequently  been  ap- 
plied In  cases  of  dispute  between  riparian 
proprietors,  and  it  is  difficult  to  discern  any 
difference  In  principle  between  the  rights 
of  a  riparian  proprietor  and  those  of  an 
approprlator  in  the  benefldal  use  of  water. 
The  trend  of  the  later  decisions  la  to  apply 
this  method  where  practicable. 

In  Helpbery  v.  Perrault,  12  Idaho,  451,  86 
Pac.  417,  the  court  observes:  "Rotation  In 
Irrigation  undoubtedly  tends  to  conserve  the 
waters  of  the  state  and  to  increase  and  en- 
large their  duty  and  service,  and  is,  con- 
sequently, a  practice  that  deserves  encourage- 
ment In  so  far  as  It  may  be  done  within 
legal  bounds."  In  Wiggins  v.  Muscuplabe 
I.nnd  &  Water  Co.,  113  Cal.  182,  40  Pac.  160. 
32  L.  R.  A.  667,  64  Am.  St  Rep.  337,  which 
Is  cited  with  approval  In  Hough  v.  Porter, 
Bl  Or.  318.  95  Pac.  732,  98  Pac.  1083.  102 
Pac.  728,  the  court  required  riparian  pro- 
prietors to  rotate  In  the  use  of  water,  and 
in  Becker  v.  Marble  Greek  Irr.  Go.,  16  Utah, 
225,  49  Pac.  892,  1119,  which  was  a  suit 
between  appropriators,  tlie  court  applied  the 
doctrine  of  rotation. 

The  weight  of  evidence  indicates  that  ttiere 


Is  no  material  difference  tai  diaracter  be- 
tween the  lands  of  plaintiffs  and  defendant 
and.  If  defendant  Is  unable  to  ^wduce  as 
good  crops  on  his  land  as  plalntUb  are 
producing  with  the  same  quantity  of  water 
upon  double  the  acreage,  It  most  be  attribut- 
ed to  his  methods  of  farming  and  irrigation, 
rather  than  to  the  lack  of  water. 
The  decree  is  affirmed. 

IBBAN,  J.,  took  no  part  In  this  decision. 


HENDERSON  v.  LEHKE  at  aL 
(Sapreme  Court  of  Oregon.    Dec  19,  1911.) 

1.  Fbauds,  Statute  of  <|  108*)  —  Contbact 

OF  EHPLOTHENT  or  BBOKSB  —  CONSIOEaA- 

noB  FOB  Contract. 

A  contract  in  writing,  reciting  an  agree- 
ment to  pay  a  real  estate  broker  a  specified 
commission,  provided  any  customer  shown  the 
owner's  property  shall  purchase  the  same,  indi- 
cates what  the  broker  shall  do  to  earn  his  com- 
mission, and  is  not  v<^d.  under  the  statute  of 
frande  (L.  O.  Ia,  |  80S),  because  not  stating  the 
consideration  in  exact  terms. 

[Ed.  Note.— For  other  cases,  see  rrands.  Stat- 
ute of,  Cent  Dig.  H  214-221;  DecTDlg.  | 
108.*] 

2.  Frauds,  Statute  or  (|  112*)— Gortbact 

EUFLOYINQ  BBOEXB— raCQUISITSS  OF  MKH- 

ORANDUU. 

The  contract  is  not  void  under  the  statute, 
because  it  does  not  state  the  sum  which  was  to 
be  paid  for  the  property. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute 0^  Cent  Dig.  I  238;  Dec.  Dig.  |  112.*] 

3.  Fbauds,  STATtm  OF  (I  110*)  —  OoirntACt 
EicFLOTiKo  Broker— Requisitbb  of  Mxm- 

OBANDUU. 

The  contract  Is  not  void,  under  the  statute^ 
because  it  does  not  describe  tbe  property;  the 
contract  not  being  for  tbe  sale  of  tbe  property, 
but  for  the  services  of  one  to  find  a  porcbaser. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  {  110.*] 

4.  Brokers  d  S2*)  —  GoioossxoHa  —  Gou- 
plaint— Requisites. 

A  complaint  in  an  action  by  a  broker  for 
eoDUDissions  for  procuring  a  purchaser  of  real 
estate,  which  describes  the  propel,  so  tliat  It 
can  be  identiSed,  Is  sufficient,  in  the  absence 
of  a  motion  to  make  the  description  more  defi- 
nite. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent.  Dig.  H  101-108;  Dec  Dig  |  82.*] 

5.  DiBicissAi.  AND  Nonsuit  ({  58*)  — Goh- 

FI.AINI^RBQUISITE8. 

The  court,  on  motion  to  dismiss,  on  the 
ground  that  the  complaint  did  not  state  a  cause 
of  action,  most  take  as  true  every  allegation  of 
the  comidalnt. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Gent  Dig.  U  134-189;  Dec  Dig.  | 
58.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Gleland,  Judge. 

Action  by  P.  W.  HendOTSon  against  Henry 
Lemke  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 
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This  la  an  action  to  recover  commlsslona 
upon  a  real  estate  sate.  The  complaint  al- 
leges, In  substance,  that  plaintiff  la  a  real  es- 
tate dealer  In  Portland,  Or.;  that  at  the 
date  of  tbe  alleged  contract  defendants  were 
tbe  owners  of  certain  real  estate,  which  is 
described  in  the  complaint;  that  on  Angnst 
20,  1909,  defendant  Henry  Lemke,  acting  for 
himself  and  as  the  duly  authorized  agent  of 
Agnes  Lemke,  gave  to  plaintiff  the  exclusive 
right  to  secure  a  purchaser  for  the  property 
described  for  the  period  of  five  days,  the 
purchase  price  of  the  property  to  be  (10,000, 
and  defendants  agreed  to  pay  plaintiff,  as 
commissions  for  his  service  in  securing  a 
purchaser,  the  sum  of  S  per  cent,  on  the  first 
92,000  and  2%  per  cent  on  tbe  balance  of 
the  purchase  price,  which  agreement  is  in  the 
following  words  and  figures:  *'I  hereby 
agree  to  pay  to  P.  W.  Henderson  a  legal  com- 
mission of  6  per  cent  on  the  first  (2,000  and 
2%  per  cent,  on  the  balance,  provided  any 
costomer  shall  purchase  my  property  who  has 
been  shown  tbe  property  by  P.  W.  Hender- 
son at  any  tlmo.  [Signed]  H.  Lemke." 
That  plaintiff  produced  a  purchaser,  within 
the  period,  who  was  able,  ready,  and  will- 
ing to  purchase  the  property  on  the  torma  of 
the  seller;  that  thereby  the  commissions  were 
earned,  and  became  due  and  payable. 

There  was  a  denial  of  ail  the  material 
fticts  stated,  and  the  case  was  called  for 
trial.  On  the  trial  defendants  objected  to 
tbe  Introduction  of  any  testimony,  on  tbe 
ground  that  the  complaint  did  not  state 
facte  sufficient  to  constitute  a  cause  of  ac- 
tion, and  after  consideration  the  objection 
was  sustelned.  The  spedfic  point  to  de- 
fendante*  objection  was  that  tlie  alleged  con- 
tract was  within  the  statute  of  frauds,  and 
therefore  void.  That  portion  of  the  stetute 
pertaining  to  tbe  matter  In  issue  is  section 
808,  L.  O.  li.,  and  reads  as  follows:  "In  the 
following  cases  the  agreement  is  vdi  un- 
less the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  In 
writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  lawfully  authorized  agent; 
evidence,  therefore,  of  tbe  agreement  shall 
not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contente  in  the  cases 
prescribed  by  law.  •  *  *  a  An  agree- 
ment altered  into  subsequent  to  ttie  taking 
effect  of  this  act,  anthorlzlng  or  employing 
an  agent  or  broker  to  sell  or  purchaee  real 
estate  for  compenaatloa  or  a  oommlaBkm." 
Plaintiff  appeals. 

E.  S.  J.  McAllister  (McAllister  ft  Upton,  on 
tbe  brief),  for  appellant  James  Cole  (Oole  & 
Cole  and  J.  O.  Wilson,  on  the  brief),  for  re- 
Vondents. 

McBRIDB,  J.  (after  sUtiug  tbe  facta  as 
above).  [1]  We  are  of  the  opinion  that  tbe 
contract  is  valid,  and  not  in  contravention 
to  tbe  statute  of  frauds.  It  amounted  to  an 
emplogment  of  the  idaintiff  to  show  tbe 


property  which  defendants  owned,  and  prac- 
tically stipulated  that  If  he  did  soi  and  a  sale 
on  defendante'  terms  followed  that  labor, 
then  defendante  were  to  pay  a  commission. 
Here  the  thing  to  be  done  by  plaintiff  is  to 
show  the  property.  If  he  does  that  he  has 
paid  his  price  for  the  commissions.  It  is  the 
consideration  for  the  contract  It  Is  not 
necessary  that  the  consideration  be  stated  In 
exact  terms.  If  It  can  be  made  out  clearly 
from  tbe  whole  writing.  Straight  v.  Wight, 
60  Minn.  610.  63  N.  W.  105;  Union  Bank  v. 
Coster,  3  N.  Y.  203,  83  Am.  Dec.  280 ;  Bar- 
ney V.  Forbes,  118  N.  Y.  580,  23  N.  B.  890; 
Lalng  V.  Lee,  20  N.  J.  Law,  337;  Marquand 
V.  Hipper,  12  Wend.  (N.  T.)  620. 

[2]  The  objection  that  the  contract  is  void, 
because  It  does  not  state  the  sum  which  was 
to  be  paid  for  the  property,  is  untenable.  It 
was  sufficient  If  a  purchaser,  who  had  been 
shown  tbe  property,  presented  himself,  and 
was  ready,  able,  and  wllllug  to  purchase  for 
any  price  that  defendante  saw  fit  to  ask.  The 
agreement  does  not  limit  defendante  to  any 
specific  price;  they  had  a  perfect  right  un- 
der It  to  make  the  price  $5,000  or  $100,000 ; 
but  If  they  did  fix  the  price,  and  it  was 
paid,  or  tbe  purchaser  was  ready  to  pay  it, 
they  were  liable  under  tbelr  promise. 

[3, 4]  The  argument  that  the  memorandum 
is  void,  because  It  does  not  describe  the  prop- 
erty. Is  not  tenable.  This  Is  not  a  contract 
for  the  sale  of  real  propertr»  but  a  contract 
for  tbe  services  of  a  person  to  find  a  pur- 
chaser. It  la  Immaterial  what  tbe  descrip- 
tion of  the  proper^  Is,  if  it  can  t>e  Identified; 
and,  while  tbe  complaint  is  not  so  definite 
In  this  respect  as  It  could  have  been  made, 
we  think,  in  the  absence  of  a  motion  to  make 
definite.  It  Is  sufficient.  Balrd  v.  Loescber,  9 
Cal.  App.  60.  98  Pac  49;  Sanchez  v.  Yorba, 
S  Gal.  App.  490,  97  Pac.  205. 

The  evil,  which  It  was  the  object  of  this 
statute  to  remedy,  was  to  put  a  stop  to  a 
once  prevalent  practice  of  real  estate  brokers 
of  claiming  commissions.  Here  what  both 
parties  were  to  do  clearly  appears  from  the 
writing,  "signed  by  the  party  to  be  charged." 

[6]  For  tbe  purposes  of  tbe  motion  to  dis- 
miss, every  all^atlon  of  the  complaint  is 
taken  to  tie  true;  and  therefore  we  have  a 
case  presented  In  which  defendante  agreed, 
to  writing,  that  If  plaintiff  should  perform  a 
certain  act,  and  a  sale  upon  defendante' 
terms  resulted,  defendante  would  pay  plain- 
tiff a  apedfled  commission;  and  that  plain- 
tiff performed  bis  part  of  tbe  contract  to  tlie 
letter.  It  is  true  that  the  statute  of  frauds 
ought  to  be  enforced,  even  though  the  re- 
sults may  be  harsh  and  toequitable;  but 
courte  ought  not  to  give  It  a  forced  and  far- 
fetebed  construction  where  such  Interpreta- 
tion will  effect  a  fraud  greater  than  that 
wlilch  the  statute  was  designed  to  remedy. 

We  are  of  the  opinion  that  upon  a  fair 
construction  this  contract  does  not  contra- 
vene tbe  law.  The  Judgment  Is  reversed, 
and  a  new  trial  ordered. 
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LONG  «t  al.  T.  HOEDLB  et  al. 
(Sapreme  Court  of  Oregon.  Dec.  26,  1911.) 
BiLu  AHD  Notes  d  492*)  —  BriDioroB  —  Pbs- 

SDUPTIONa. 

Where  the  executioo  of  a  note  is  denied, 
there  ia  no  presumption  in  favor  of  its  regular- 
ity or  the  fairness  of  the  traosacticKi. 

[Eld.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  164&-1651;  Dec  Dig.  | 
492.*] 

Appeal  from  Circuit  Oourt^  Marlon  Coun- 
ty; Geo.  B.  Burnett,  Judge. 

Action  by  A.  W.  Long  and  anotha  against 
Charles  Hoedle  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  Sakuler  and 
Koenke  appeal.   Beveraed  and  i^anded. 

This  is  an  action  to  recover  on  a  promis- 
sory note.  Defendants  answered,  denying 
the  execution  of  the  note.  They  Introduced 
some  testimony  tending  to  show  that  the  In- 
strument was  a  fo^ery.  Amoi^  other  in- 
structions, the  court  gave  the  following: 
"The  plainticrs  allege  this  was  for  a  valuable 
consideration.  On  tbat  point  It  is  presumed 
that  the  promissory  note  was  given  for  suf* 
flcient  consideration;  that  is  a  presumption 
of  ttiQ  law.  But  this  is  a  disputable  presump- 
tion, and  may  be  overcome  by  other  evi- 
dence." The  court  further  Instructed  the 
Jury:  "It  is  presumed  that  the  private 
transactions  about  this  note  have  been  fair 
and  regular,  and  that  is  a  disputable  pre- 
sumption which  may  be  overcome  by  other 
evidence.  These  are  pieces  of  evidence  which 
the  plaintiffs  are  entitled  to  rely  upon;  that 
the  transaction  of  taking  the  note  was  fair 
and  regular.  But  the  defendants  would  be 
entitled  to  show  that  the  contrary  was  true." 

Oarey  F.  Martin,  for  appellants.  A.  O. 
Gondlt,  for  respondents. 

McBBIDB,  J.  (after  stating  tbe  facts  an 
above).  Where  tike  execution  of  a  note  la 
denied,  there  Is  no  presumption  In  favor  of 
the  fairness  or  regularity  of  the  transaction, 
and  the  inatmctlon  given  was  misleading 
and  erroneons.  Sears  v.  Daly,  4S  Or.  346, 
7S  Pac.  6,  and  cases  tiiere  dted. 

No  error  appears  In  other  rulings  made 
and  excepted  to  on  the  trial. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 

BDBNETT,  3^  to&k  no  part  in  this  decl- 
sloiL 


MDTUAti  PIBB  CO.  OP  POBTLAND  v. 
&1AFLE. 

(Supreme  Court  of  Oregon.    Dec.  19,  1011.) 

1.  InBURANCK  f|  S10*>~FlU  iNSUBAnCB— 
FORFBITUBB— NONPATHBNT  OF  PBEUIUUS. 
Where  a  policy  of  fire  insurance  in  a  mu- 
tual company  provided  that,  if  assessments  be 
not  paid  witnin  30  days  after  the  levy  of  an 
assesflment»  the  policy  sfaoaM  be  "null  and 


virfd,"  the  policy  became  ipso  bcto  void  open 
nonpayment  within  that  tune  and  not  merely 
voidable,  so  that  the  company  could  not  main- 
tain an  action  to  recover  the  aaaessment. 

[Ed.  Note.— For  other  cases,  see  Insuraace, 
Cent.  DiK.  88  703,  761,  780,  826,  840,  904;  Dec. 
Dig.  S  310. 

2.  iKSUKAirCB    (8    872*)  — FlSE  iHSnBAKCE— 
IfOBFBITDBK— WAIVER. 

If,  under  the  by-laws  of  a  mutual  fire  in- 
surance company,  a  fire  policy  t>ecame  abso- 
lutely void  and  forfeited  on  nonpayment  of  an 
asseesment  within  30  days  after  notice,  the 
company,  by  afterwards  stung  for  the  premium, 
did  not  waive  the  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1  941 ;  Dec.  Dig.  |  372,«] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Wm.  N.  Oatens,  Judge. 

Action  by  the  Mutual  Fire  Company  of 
Portland  against  F.  B.  Maple.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

McAllister  ft  Upton  and  J.  O.  Blchardsou. 
for  appellant    W.  B.  Farrell  and  W.  G. 

Henderson,  for  respondent 

BAKIN.  C.  J.  This  is  an  action  to  recov- 
er an  assessment  made  by  the  Mutual  Fire 
Ciompany  upon  the  holder  of  a  fire  Insurance 
policy,  which  was  issued  on  February  25, 
1911,  to  defendant,  indemnifying  him  for  the 
term  of  one  year  against  lofes  of  certain 
goods  by  fire.  The  complaint  allies  that 
an  advance  assessment  was  made  on  the  pol- 
icy in  the  snm  of  f26,  payable  in  SO  days, 
pursuant  to  the  by-laws  of  the  company,  no 
part  of  which  has  been  paid;  that  plain- 
tiff is  a  mutnal  company;  and  tliat  each 
person  receiving  its  policy  agrees  to  l>e 
bound  by  its  constitution  and  by-laws.  The 
answer  admits  the  facts  as  allied  in  the 
con^laint  and  avers  that  by-law  No.  6  pro- 
vides that  all  aaseesments  levied  must  be 
paid  within  30  days  after  notice  thereof, 
and  if  not  so  paid  that  the  policy  of  in- 
surance shall  be  null  and  void;  and  that  an 
action  may  be  instituted  for  the  collection 
of  such  assessment 

[1]  The  contention  of  defendant  Is  that 
the  policy  ipso  facto  became  void,  the  assess- 
ment not  having  been  paid  by  him  within 
the  SO  days  after  notice,  and  that  plaintiff 
is  entitled  to  a  pro  rata  of  the  assessment 
for  the  time  the  policy  was  In  force  and 
no  more,  which  amount  he  tendered  to  plain- 
tiff before  the  commencement  of  the  action, 
and  deposited  the  same  In  court  with  hia 
answer. 

PlaintifTs  contention,  as  stated  in  its 
brief,  is,  "the  sole  question  for  the  consider- 
ation of  the  court  In  this  appeal  Is  as  to 
whether  the  first  above-mentioned  provision 
(the  forfeiture  clause)  rendered  said  policy 
absolutely  void  or  simply  voidable  at  the  op- 
tion of  the  plaintiff,"  contending  that  it  is 
only  voidable;  that  it  may  waive  the  de- 
fault; and  that  the  bringing  of  this  action 
by  It  constitutes  sodi  a  walvw.   In  other 
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words,  that  the  nonpayment  of  the  eness- 
moit  does  not  render  the  policy  Told»  but 
Toldatde  at  the  option  of  plaintiff.  We  can- 
not agree  with  this  contention.  Defendant 
was  in  d^nlt  on  March  2Sth.  This  action 
was  not  commenced  ontil  the  I8th  of  Aa> 
suet  By  reason  of  such  defftnlt  the  poUcy 
by  Its  very  terms  conld  not  iiave  been  col- 
lected prior  to  Angnst  19th-in  case  of  a  loss; 
and  it  Is  plain  that  for  five  months  after 
the  policy  became  InopmtlTe  defendant  was 
without  protectixm. 

[2]  The  commencement  of  the  action  did 
not  waive  the  default.  To  constitute  a 
waiver,  defendant's  insurance  must  hare 
continued  daring  the  time  of  the  default. 
Such  a  waiver,  as  is  here  contended,  might 
as  well  have  been  made  at  the  «cpiratlon  of 
the  term  of  the  policy,  and  deffendant  all 
that  time  have  been  without  protection.  It 
was  not  in  plaintiff's  power  to  waive  the  for- 
feiture or  to  revive  the  policy  1^  the  act  of 
bringing  this  action;  there  being  no  new 
^ireement  or  even  payment  of  the  premium. 

The  terms  of  the  policy  as  to  forfeiture 
are  very  dlfferrait  from  those  involved  In 
the  cases  cited  by  plaintiff  where  the  liabil- 
ity of  the  company  Is  suspended  during  the 
default  In  payment,  and  may  be  revived  by 
a  subflequoit  payment  in  this  case  the  by- 
law makes  the  policy  void  for  nonpaymmt, 
and  that  result  Is  not  dependent  upon  the 
action  of  the  plaintiff,  but  Is  self-execut- 
ing. 

Then  ia  no  conflict  between  the  anthor- 
itles  dted  by  plaintiff  and  those  cited  de- 
fendant. In  cases  where  the  forfeiture  by 
the  contract  Is  ma^  a  condition  of  nonpay- 
ment, It  is  not  dependent  on  or  affected  by 
the  act  of  the  company.  Bood  v.  Ballway 
Passenger  &  Freight  Ccmductors'  Mut.  Ben. 
Ass'n  (a  O.)  31  Fed.  82;  Lehman  v.  dark, 
174  lU.  279,  61  N.  D.  222,  4S  L  B.  A.  048. 
But  in  cases  where  the  nonpayment  only 
suspends  the  liability  of  the  company  dur- 
ing .the  default,  the  policy  is  revived  upon 
payment  Jollffe  v.  Motnal  Ins.  Co.,  38 
Wis.  Ill,  20  Am.  Bep.  85;  American  Ins.  Co. 
v.  Klink,  65  Ma  78.  The  latter  cases  are 
In  beneflt  societies  where  the  membership 
and  the  benefits  are  continuing,  viz..  death 
or  disability  benefits;  while  the  risk  In  ques- 
tion here  Is  upon  a  fire  policy  for  a  limit- 
ed period,  and  the  by-laws  of  plaintiff  con- 
tain no  provision  for  reinstating  the  policy 
or  making  the  forfeiture  of  it  optional  with 
the  company.  The  effect  of  a  clause,  such 
as  the  one  here  Involved,  making  the  policy 
void  for  defftult  in  payment  of  a  premium, 
Is  discussed  In  a  note  to  Keomedy  v.  Tlie 
Grand  rratemlty,  09  Mont  ^,t  In  26  L.  B. 
A.  (N.  8.)  78k  in  which  the  annotiUor  con- 
cludes from  his  review  of  the  cose  that: 
"At  the  present  time  the  rule,  as  laid  down 
by  the  best-reasoned  cases,  would  se^  to 
be  that  if  the  contract  is  such  that  a , 


breach  of  its  conditions  terminates  it  with- 
out afBrmative  action  on  the  part  of  the 
company,  nothing  short  of  a  new  agreement 
supported  by  a  good  conaideratlfm  will  re- 
vive It  except  conduct  on  the  part  of  the 
company  misleading  the  Insured  to  hla  ex- 
pense or  harm,  and  therefore  operating  oa 
an  estoppel.  A  mere  waiver  is  not  enough." 

In  Lehman  v.  Clark,  174  ni.  279,  288,  61 
M.  B.  222,  225  (43  L.  R.  A.  648),  upon  a 
similar  clause  in  the  contract  It  is  held  that 
"The  provisions  of  the  contract  moke  the 
forfeiture  a  part  of  the  contract  and  a 
failure  to  pay  within  the  time  limited  caus- 
es the  forfeiture,  and  the  contract  is  self- 
execuUng  In  creating  the  forfeiture." 

We  think  this  case  comes  clearly  within 
the  rule  stated  in  these  authorities,  and  the 
forfeiture  clause  is  self-executing.  As  this 
Is  the  ondy  question  presented  for  our  con- 
sideration, it  must  be  decided  against  plain- 
tiff. 

Judgment  is  affirmed. 


MOSSIE  T.  CTRUS4' 
(Supreme  Court  of  Oregon.    Dec  19,  1911.) 

1.  Frauds,  Statute  or  (f  107*)— Sale  or 

HKALTT— SUFFICIEKCY  OF  MEMORANDUM. 
To  Batis^^  the  statute  of  frauds,  the  mem- 
orandum of  a  contract  to  sell  land  mnet  con- 
tain all  of  the  efisential  terms  of  the  contract, 
and  hence  must  definitely  show  the  parties, 
their  Intention  and  relatiiini  to  each  other,  as, 
who  is  the  seller  and  buyer. 

[Ed.  Note.— For  other  cases,  see  Fraads, 
Statute  of.  Cent  Dig.  H  212.  213;  Dec  Dig. 
I  107.*] 

2.  Specitio  Performance  (Ij  28*)— Suffi- 
ciEKCT  OF  Contract— CoNTBACT  oe  OmoN. 

An  instrument,  signed  by  defendant,  wit- 
nessing that  she  thereby  agreed  to  sell  to  E. 
and  plaintiff,  "or  eitber  of  them,"  the  described 
laud  for  a  certain  sum,  was  not  a  memorandum 
of  an  agreement  of  sale  sufficient  to  authorize 
specific  enforcement,  since  it  showed  no  pur- 
chaser, being  at  most  an  offer  to  sell  to  eitber 
of  the  persons  named  at  a  certain  price. 

[Ed,  Note. — For  other  cases,  see  Spedflc  Per- 
formance, Dec  Dig.  S  28.*] 

8.  TBNDOE  AND  PUSOHABEB  ({  16*)— OPTIONS 
— BXCEFnOKS. 

If  no  time  Is  fixed  within  which  an  offer 
to  sell  land  must  be  accepted.  It  remains  open 
a  reasonable  time,  or  until  withdrawn. 

(B!d.  Note.— For  other  cases,  see  Vendor  BOd 
Purchaser.  CeaLDig.  fiS  17.  20;  DecDig.  1 16.*J 

4w  Vendor  and  Pubghaseb  (f  18*)— Oftiohs 

—Consideration. 

An  option  to  purchase  land,  if  not  sup- 
ported hy  a  consideration,  is  not  binding,  un- 
less accepted  before  withdrawn,  thoughTif  ac- 
cepted before  withdrawn,  the  price  named  in 
the  contract  would  constitute  its  consideration. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  18.*] 

5.  Vendor  and  Pubohaser  (<j  18*)— Options 
—CoNsiDEBATioN— Construction  of  Op- 
tion. 

An  Instrument,  signed  by  defendant  re- 
cited that  she  agreed  to  sell  to  R  and  plain- 
tiff, "or  either  of  them,"  certain  described 
property  for  a  named  consideration,  "the  re- 
ceipt of  forty-five  dollars  of  which  ii  hereby 
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MkMOnrledced."  Held,  that  tiie  $45  wu  re* 
ceived  m  put  of  the  price,  and  not  as  con- 
rideratfan  (or  the  option,  which  the  instru- 
ment in  effect  was. 

[Ed.  Note. — For  other  cases,  aee  Vendor  and 
Purchaser,  Gent  Dig.  |  23;  Dee.  Dig.  S  !&*] 

B.  TeHDOB  and  PUB0BA8KB  (|  18*)— SUI.BD 

CONTBACIS. 

A  seal,  affixed  to  a  signature  of  one  ex- 
ecuting an  option  to  purchase  land,  wai  only 
prima  facie  evidence  of  a  consideration  for  the 
option. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  23;  Dec  Dig.  |  18.*] 

7.  Vendob  and  Pubchaber  <S  18*}— Condi- 

nONB— TBBinirATION. 

If  an  option  to  purchase  land  Is  not  ac- 
cepted within  a  reasonable  time,  it  is  terminat- 
ed, though  no  notice  is  giren  the  Tendee  of 
its  withdrawal. 

[Ed.  Note.-^BVr  other  cases,  see  Vendor  and 
Purchaser,  Gent  D^  |  23;  Dec  Dig.  |  18.*] 

flL  VlNDOB  AND  PDBCHASSB  (%  18*)— OPX10N& 

mie  tender  of  the  purchase  price,  under 
an  option  to  purchase  land,  should  be  at  the 
place  where  the  option  was  executed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  i  23;  Dec  Dig.  |  18.*] 

9.  Vkndob  and  Pubchabbb  (|  18*)— Options 

— TiuE  OF  Accept AHCB. 

Where  an  option  to  purchase  land  was  ex- 
ecuted at  the  purchaser's  solicitation  for  a 
speculative  purpose,  without  providing  any 
time  for  acceptance,  an  acceptance  more  than 
10  months  after  its  executiim  was  not  within 
a  reasonable  time;  th«  offer  contemplating 
prompt  acceptance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  23;  Dec  Dig.  1  !&*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;   Wm.  Qalloway,  Judge. 

Suit  by  Eber  D.  Mossle  against  Mary  Cy- 
rus. From  a  decree  J!or  defmdant,  plaintiff 
appeals.  Afflimed. 

WoL  P.  Loid  and  W.  0.  Wlnslov,  for  ap> 
pdlant  A.  O.  Oondlt  and  Geo.  O.  Blnxfaam. 
for  respondent. 

EAKIN,  G.  J.  This  Is  a  suit  for  spedflc 
performance  of  an  agreement  for  the  sale 
of  land.  The  memorandum  of  the  agree- 
ment Is  as  follows: 

"Slaters,  Oregon.  June  29,  1908.  Wltness- 
eth,  that  I,  Mary  Cyrus,  do  hereby  covenant 
and  agree  to  sell  to  Ob  burn  Edwards  and  Eber 
D.  Mossle,  or  either  of  them,  the  following 
described  real  property,  to  wit:  Thirty  lota, 
now  belonging  to  me,  situated  In  Brooklyn 
addition,  in  the  dty  of  Salem,  county  of 
Marion,  state  of  Oregon,  for  the  conaidera- 
tion  of  seven  hundred  dollars  ($700)  the  re- 
ceipt of  forty-five  dollars  ($46)  of  which  is 
hereby  acknowledged.  I  also  agree  .to  give 
abstract  of  title  and  warranty  deed  to  said 
lands.  Witness  my  hand  and  seaL  Mary 
Cyrus.  [SeaL] 

"Witnesses:  M.  R.  Nerll.    J.  B.  Adams." 

It  is  alleged  in  the  complaint  that  on  Au- 
gust 23,  1906,  defendant  attempted  to  with* 
draw  from  and  annul  the  contract,  and  duly 
noOfled  plaintiff  of  sndi  withdrawal;  that 
on  Hay  a;  IBOO,  plaintiff  doly  tendered  the ! 


purchase  price  to  defondant,  and  demanded 
a  conveyance  of  the  property  to  blm.  De- 
fendant admits  the  signing  of  the  writing, 
and  that  ebe  refused  to  conv^  the  proper- 
ty to  plaintiff,  but  denies  the  other  allega- 
tions of  the  complaint 

[1,  21  Although  the  complaint  alleges  that 
the  defendant  entered  Into  an  agreenent, 
whereby  plaintiff  agreed  to  buy  and  defend- 
ant to  sell  the  lots,  of  which  tbe  writing  Is 
the  evidence,  the  writing  is  not  such  a  mem- 
orandum of  an  agreement  as  will  answer  the 
requirements  of  the  statute  of  frauds.  Such 
a  memorandum  must  contain  all  the  eraen- 
tial  terms  of  the  contract  It  must  be  defi- 
nite In  respect  to  the  Intention  of  the  par- 
ties; who  they  are,  and  their  relation  one 
to  the  other;  who  is  the  s^er,  and  who  la 
the  bnyer.  See  note  to  Ruzlcka  t.  Botovy,  72 
Neb.  689,t  In  9  Am.  &  Eng.  Ann.  Gas.  1060- 
1064.  We  need  but  to  read  the  memorandum 
to  see  that  it  is  not  a  memorandum  of  an 
agre«neut  of  sale.  The  defendant  agrees  to 
sell  to  Edwards  and  Mossle,  or  either  of 
th&n,  thus  indicating  that  there  is  no  pur- 
chaser, but  the  offer  was  open  to  both  or 
either.  The  most  that  can  be  claimed  for 
the  memorandum  is  that  It  was  an  ott&c  bj 
defendant  to  sell  at  a  certain  price. 

[3-1]  There  being  no  time  fixed  in  which 
the  offer  might  be  acc^ted,  it  would  roualn 
open  a  reasonable  time,  or  until  withdrawn. 
If  considered  as  an  option,  the  effect  is  the 
same,  unless  there  was  a  consideration  for 
the  option,  and  the  evidence  discloses  that 
there  was  none.  If  tbe  offer  had  been  ac- 
cepted within  a  reasonable  time,  and  before 
withdrawn,  the  price  of  the  lots  (|700)  would 
have  constituted  tbe  consideration,  and  have 
completed  the  contract  Tbe  $45  mentioned 
in  the  offer  was  received  as  part  of  the  price 
only,  and  not  as  consideration  for  the  op- 
tion. See  Friendly  v*  Elwert,  57  Or.  609, 
112  Fac.  108S.  The  se&l  affixed  to  tbe  signa- 
ture la  only  prima  facie  evidence  of  consider- 
ation. Olston  T.  Oregon  Water  Power  &  Ry. 
Co.,  52  Or.  MS,  at  pag^  349,  96  Pac.  1095,  97 
Pac.  538,  20      B.  A.  (N.  S.)  916. 

[7]  On  the  other  hand,  conceding  that  the 
writing  is  an  option  given  upon  a  considera- 
tion, DO  time  for  acceptance  is  provided; 
therefore  It  must  have  been  accepted  within 
a  reasonable  time.  0  Cyc.  291,  611;  29  A. 
ft  E.  Enc  600;  Stone  v.  Harmon,  31  Minn. 
512,  19  N.  W.  8&  And  if  the  acceptance  la 
not  made  within  a  reasonable  time,  the  op- 
tion Lb  terminated,  and  without  notice  to  the 
vendee  of  a  withdrawal.  29  A.  &  B.  B.  600; 
Bowen  r.  McCarthy,  86  Mich.  26,  48  N.  W. 
155. 

In  Larmon  t.  Jordan,  56  III.  208,  It  Is  said: 
"So,  If  no  time  be  limited,  the  offer,  in  tbe 
absence  of  evidence  to  the  contrary,  will  be 
presumed  to  have  been  renewed  every  mo- 
ment during  a  reasonable  time,  and  no  lons- 
•c.    Ut  therefore^  there  be  no  accesttance 
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within  a  reasonable  time,  tbere  can  be  no 
preeumptlon  of  a  meeting  of  minds,  because 
there  can  be  none  of  a  continuance  of  the 
offer  to  the  time  of  the  acceptance." 

[8,  9]  In  this  case  It  seems  that  Moasle  was 
procuring  the  option  for  Edwards  who  was 
to  pay  the  money ;  that  within  a  few  days 
or  weeks  after  the  writing  was  signed  de- 
fendant called  on  Edwards  to  have  the  deal 
closed;  that  he  refused  to  accept  the  offer, 
and  notified  him  that  the  offer  was  with- 
drawn, of  which  Mossle  bad  notice;  and  that 
on  August  23, 1908,  plaintiff  was  directly  no- 
tified that  the  offer  was  withdrawn.  On  May 
8,  1808,  plaintiff  attempted  to  accept  the 
offer  by  letter,  in  which  he  offered  to  pay 
the  money  at  a  bank  in  Salem,  if  the  deed 
was  sent  ther&  But  that  is  not  a  tender, 
nor  an  undertaking  to  buy.  The  tender 
should  have  been  made  at  Sisters,  not  at 
Salem.  Davis  t.  Brigbam,  56  Or.  41,  107 
Fac.  861.  Nor  has  any  tender  been  made  In 
conrt  If  this  letter  of  May  8,  1900,  were 
a  formal  tender  at  Sisters,  or  an  acceptance 
of  the  offer.  It  was  not  made  within  a  rea- 
sonable time.  More  than  10  months  had 
elapsed  since  the  offer,  the  terms  of  which 
were  a  pr^ent  offer,  and  contemplated  an 
acceptance  presently.  The  offer  was  made 
at  plaintiff's  solicitations,  for  speculation 
purposes  only,  and  should  hare  been  acted 
upon  promptly.  The  acceptance  of  the  offer 
was  not  made  within  a  reasonable  time,  and 
plaintiff  Is  not  entitled  to  specific  perform- 
ance. 

The  decree  la  affirmed. 
BUBNEirr,  J,  concors  In  the  result. 


MAHION  COUNTT  v.  WOODBUBN  MEB- 
CANTILB  CO. 

(Supreme  Court  of  Oregon.    Dec  26,  1911.) 

Taxation  (S  585*)— PhwovaXi  Taxes— Gol- 

LKCTiOK— Action. 

A  tax,  not  being  a  debt,  to  that  BO  promise 
can  b«  implied  as  a  basis  of  atsumpslt  tiiere- 
for,  and  a  method  of  collecting  taxes  on  per- 
sonal property  being  preacribea  by  L.  O.  L.  Ij 
3683— seienre  and  sale  of  the  personal  prop- 
ertr,  if  it  can  be  found  in  the  county,  with 
right  to  charge  the  personal  property  tax 
a^dnst  real  estate,  and  enforce  it  as  a  re^ 
property  Hen— no  action  for  personal  taxes 
wOl  lie  if,  before  seizure  of  the  personal  prop- 
erty, the  taxpayer  removes  it  from  the  coun- 
ty, or  otherwise  disposes  of  it;  but.  unless  be 
has  real  estate  against  which  It  can  be  cbatged, 
the  connty  Is  remediless. 

[Ed.  Note.— For  odier  cases,  see  Taxation, 
Dec.  Dig.  I  68S.«3  ,  ■ 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Geo.  H.  Burnett,  Judge. 

Action  by  Marion  County  against  the 
Woodbum  Mercantile  Company.  Judgment 
for  defendant;  plaintiff  appeals.  Affirmed. 

This  iff  an  action  to  recover  dellnguent 
taxes.   The  cause  being  at  issue  was  tried 


without  a  Jury,  and  from  the  testimony  given 
findings  of  fact  were  made  substantially^ 
oonformable  to  the  averments  of  the  com- 
plaint, and  to  the  effect  that,  on  March  1, 
1908,  the  defendant  was  a  private  corpora- 
tion, engaged  In  business  in  Marlon  county; 
that  all  the  property  It  then  orwued  or  held 
therein  coiwisted  of  merchandise,  money, 
notes,  and  accounts,  which  were  valued  at 
^10,250  by  the  a^essor,  who  made  an  entry 
of  the  estimate  and  a  description  of  the 
property  In  the  assessment  roll;  that  such 
schedule  was  duly  returned  to  the  county 
clerk  and  the  appraisement  so  made  was 
ratified  by  the  board  of  equalization;  that, 
based  on  such  valuation,  certain  taxes  were 
levied  for  various  puriwses  npoa  the  person- 
al property  mentioned,  and  the  items  thereof 
entered  on  the  tax  roll;  that  about  January 
15,  1808,  the  board  of  dlrectora  of  the  de- 
fendant divided  all  Its  property  among  its 
stockholders,  receiving  from  than  a  surren- 
der of  their  respective  shares  of  stock,  but 
no  provision  was  made  by  the  corporation 
for  discharging  the  taxes  referred  to,  no  part 
of  which  has  been  paid ;  that  a  warrant  for 
the  collection  of  tbe  taxes  so  levied  was 
attached  to  the  roll,  February  1,  1908;  and 
that,  pursuant  to  such  command,  the  tax 
collector,  after  due  and  diligent  search  and 
Inquiry,  was  unable  to  find  any  property 
in  the  county  belonging  to  the  defendant 
Based  on  these  findings,  the  court  deduced 
the  conclusion  of  law  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  action  should  be 
dismissed.  A  Judgment  having  been  render- 
ed In  accordance  therewith,  the  plaintiff  ap- 
peals. 

W.  C.  WInslow  (John  H.  McNary  and  W. 
C.  Wioslow,  on  the  brief),  for  appellant. 
Thomas  Brown  (Carson  ft  Brown,  on  the 
brief),  for  respondent. 

MOORB,  J.  (after  stating  the  facts  as 
above).  Are  tbe  conclusions  of  law  thus 
made  deduclble  from  the  findings  of  fact?  Is 
the  question  to  be  determined.  This  Inquiry 
makes  a  consideration  of  whether  or  not  our 
statute  permits  the  maintenance  of  an  fiction 
to  recover  a  delinquent  tax  levied  on  per- 
sonal property.  Attention  will  be  attracted 
to  the  enactment  governing  tbe  proceedings 
in  such  cases. 

All  property  liable  to  taxation  is  requir- 
ed to  be  assessed  to  the  person  or  corpo- 
ration owning  it  at  1  o'clock  a.  m.  on  the 
1st  of  March  of  each  year.  L.  O.  L.  |  3586. 
When  a  tax  levied  on  personal  property  be- 
comes delinquent,  it  Is  the  duty  of  the  tax 
collector  to  seize  and  sell,  in  the  manner  pre- 
scribed, sufficient  of  the  taxpayer's  goods  and 
chattels,  if  they  can  be  found  In  the  county, 
to  satisfy  the  demand.  If,  in  the  opinion  of 
the  tax  collector,  It  becomes  necessary  to 
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cbarge  the  tax  on  personal  property  against 
real  estate,  In  order  that  ancb  tax  ma;  be 
collected,  he  Is  required  to  select  some  par- 
ticalar  tract  of  land  owned  by  the  person  or 
corporation  owing  the  personal  prc^rty  tax, 
and  to  note  upon  the  tax  roll,  opposite  the 
description  of  such  tract,  the  tax  on  the  per- 
sonal property,  whereupon  such  tax  becomes 
a  charge  against  the  real  estate,  and  Is  to 
be  enforced,  In  case  of  delinquency,  in  the 
same  manner  as  other  real  property  liens. 
Id.  I  S68S.  All  taxes  leried  upon  real  prop- 
erty, Including  taxes  on  personal  property 
that  hare  been  charged  against  real  estate, 
constitute  liens  upon  real  proper^.  Id.  | 
S684.  The  lien  thus  declared  may  be  fore- 
closed In  a  suit  Instituted  for  that  purpose, 
and  the  land  subject  thereto  sold  pursuant 
to  a  decree.  Id.  |  S696.  If  the  premises 
are  not  redeemed  from  the  sale,  a  deed  to 
Uie  real  property  must  be  executed  to  the 
purchaser.  Id.  |  8702. 

The  forgoing  prorldons  are  a  brief  sum- 
mary of  the  mode  prescribed  for  the  collec- 
tion of  the  rataUe  porUon,  levied  by  au- 
thority of  law,  upon  property  to  maintain 
the  power  of  the  state,  and  to  wable  It  to 
dlsdia^  Its  various  functions.  No  lien  Is 
impressed  by  our  statute  upon  personal  prop- 
erty, and  If  an  owner  thereof  remove  It  to 
anotiier  county,  or  otherwise  dispose  of  It 
before  his  goods  and  chattels  are  seised  for 
the  payment  of  delinquent  taxes  levied  upon 
that  dasB  of  property,  and  he  has  no  real 
estate  In  tbe  county  against  which  sndi  tax- 
es can  be  made  a  Uen.  and  no  action  can  be 
maintained  against  him  to  recover  the  tax- 
es, the  county  levying  them  Is  remediless, 
and  he  Is  not  bearing  his  share  of  the  pub- 
lic burden.  Mo  enactment  of  tills  state  ex- 
pressly autborlxes  the  bringing  of  an  action 
in  such  a  casfr 

Whtn  the  levying  of  a  tax  is  prescribed  by 
law,  but  no  provision  is  made  for  collecting 
the  burden  thus  impwed,  it  may  reasonably 
be  inferred  that  the  Legislature  Intended 
tbat  legfil  remedies,  available  In  ordinary 
dvil  actions,  might  be  Invoked  for  enforcing 
the  payment  So,  too,  when  a  law  places 
upon  property  a  lien,  as  security  for  the 
payment  of  a  tax,  but  tiie  enactment  con- 
tains no  regulation  for  barring  the  equity  of 
redomptton,  it  may  fblrly  be  deduced  that 
a  suit  Is  maintainable  to  foreclose  the  diarge 
enJolAed.  Gooley,  Tax.  QBd  BO.)  17.  This 
rule  of  coiwtructlon  Is  probably  based  oii  tbe 
doctrine  that  when  a  right  is  conferred  by 
statute  a  further  privilege  Is  also  Impliedly 
granted,  without  which  the  right  Itself  would 
be  Iheffectual, 

A  statute  formerly  in  force  In  Or^on  re- 
quired the  sherltr,  who  was  the  tax  collector, 
to  pay  the  full  amount  of  state  and  school 
taxes  in  gold  and  silver  coin  to  the  county 
treasurer,  and  ordered  the  latter  to  pay  to 
the  State  Treasurer  the  state  tax  In  like 
medium  of  wdbange^    Several  ownera  of 


property,  situate  or  held  in  Lane  county,  In- 
sisting that  the  act  of  Congrraa  of  February 
25,  1862  (12  n.  S.  Stat.  345),  making  United 
States  treasury  notes  legal  tender  for  all 
"debts,"  etc.,  offered  to  pay  their  respective 
taxes  with  that  kind  of  medium  of  exchange, 
but.  the  sheriff  refusing  to  receive  It,  they 
Instituted  mandamus  proceedings  to  compel 
bim  to  accept  such  payment,  and  It  was 
held  that  state  taxes  were  not  "debts,"  wUh- 
In  the  meaning  of  the  federal  statute  relied 
upon.   Whlteaker  v,  Haley,  2  Or.  128. 

Thereafter  the  county  treasurer  of  Lane 
county  tendered  to  the  State  Treasurer  Unit- 
ed States  treasury  notes  In  payment  of  the 
taxes  due  from  that  county;  but,  the  offer 
having  been  rejected,  an  action  was  insti- 
tuted by  the  state  against  tbat  county  to  re- 
cover, as  its  portion  of  the  public  burdai, 
$5,460.96  "in  gold  and  sHver  coin."  The 
cause  having  been  tried,  an  appeal  from  the 
Judgment  was  taken  to  this  court,  whl<di 
held  tbat  a  recovery  could  be  bad  in  the  9pe* 
de  demanded.  The  opinion  tn  that  case,  If 
any  were  announced,  la  not  published  in  our 
reports.  From  the  Judgment  thus  rendered, 
a  writ  of  error  was  taken  to  the  Supreme 
Court  of  the  United  States,  wUdi  affirmed 
the  determination  taken  up  for  review,  and 
held  that  the  act  of  Congress,  making  United 
States  notes  legal  tender  for  "debts,"  had 
no  reference  to  taxes  imposed  by  state  au- 
thority. Lane  County  Oregon,  7  Wall.  71, 
18  L.  Ed.  101.  In  deciding  that  case,  Ur. 
Chief  Justice  Chase  adopts  language  from 
the  case  of  Shaw  v.  Peckett,  26  Tt.  4^  486, 
where  it  is  said:  "The  assessment  ot  taxes 
does  not  create  a  d^t  that  can  be  enforced 
by  suit,  or  upon  which  a  promise  to  pay  In- 
terest can  be  implied.  It  is  a  proceeding  in 
Invltum."  The  rule  tiiat  a  tax  levied  .on 
property  for  the  maintcaiance  of  government 
Is  not  a  debt  has  become  wdl  established. 
Cootey*  Tax.  (3d  Ed.)  17;  1  Desty,  Tax.  f  6; 
27  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  680;  87 
Gyc.  7ia 

A  contrariety  of  Judicial  ntterance  exists 
regarding  the  right  to  maintain  a  suit  or  an 
action  to  recover  delinquent  taxes,  when  tbe 
statute  commanding  the  levy  prescribes  tbe 
remedy  to  enforce  the  collection.  Thus,  not- 
withstandtng  the  organic  law  of  Louisiana  of 
1879,  art  210,  declared  tbat  dellnqnent  taxes 
should  be  coUected  **«ithont  soll^*  by  a  sale 
of  the  property  on  which  the  tax  was  levied. 
It  was  ruled  that  a  valid  claim  against  a 
decedent's  estate  might  be  made  by  a  munlo* 
Uwl  corporation  for  the  payment  delin- 
quent taxes;  tbe  court  holding  tbat  the 
airard  was  not  ft  Judgmmt,  but  tlu  allow- 
anoe  of  a  legal  demand,  wbldi  was  to  be 
paid  in  due  course  of  administration.  Suc- 
cession of  Alercier,  42  La.  Ann.  1135, 8  South. 
732,  11  L.  R.  A.  817.  In  the  notes  to  that 
case,  the  authorities  are  collated,  setting 
forth  the  determinations  of  courts  in  favor 
of  and  opposed  to  tbe  maintenance  of  a  suit 


Digitized  by 


HABT  T.  PRATHEB 


489 


or  an  action  to  recover  delinquent  taxes. 
See,  also,  the  case  of  State  t.  Georgia  Co., 
112  N.  C.  34,  17  8.  E.  10,  19  L.  B.  A.  485. 

Slrce  a  tax  levied  upon  property  la  Dot 
ft  de^t,  the  burden  Imposed  by  law  for  the 
support  of  government  is  not  a  sum  of  mon- 
ey due  or  owing  by  agre^ent;  and  hence 
there  exists  no  concord  of  understanding  or 
Intention  between  the  taxpayer  and  a  mimic- 
Ipallty,  regarding  their  respective  rights  and 
duties,  from  which  can  be  Implied  a  promise 
that  forms  the  baalB  of  an  action  of  assump- 
sit 

Upon  principle,  we  conclude  that,  as  our 
statute  prescribes  the  manner  of  collecting 
delinquent  taxes  levied  on  personal  property, 
the  maxim,  "Expreeslo  nnlus  est  exclusio 
alterlns,"  governs  making  the  remedy  exclu- 
sive. 27  Am.  ft  Eng.  Ebcy.  I^aw  (2d  Ed.)  783; 
37  Cyc.  1241.  From  this  coDClusIon,  It  nec- 
essarily follows  that  after  the  levy  of  a  tax 
on  goods  and  chattels,  and  before  their  sei- 
zure to  satisfy  the  demand,  if  the  taxpayer 
removes  to  another  county  his  personal  prop- 
erty, or  otherwise  disposes  of  it,  no  action 
can  be  maintained  against  him  for  the  re- 
covery of  bis  share  of  the  public  burden, 
and  the  county  levying  the  tax  Is  remedi- 
less. If  he  has  no  real  estate  against  which 
such  tax  can  be  charged.  Legal  remedies 
cannot  be  created  ex  necessitate  rel  by 
courts,  when  no  mode  of  procedure  is  pre- 
scribed by  law,  but  relief  for  the  correction 
of  the  evil  must  be  sought  from  the  lawmak- 
ing department  o(  the  state. 

Believing  that  the  conclusions  of  law  made 
by  the  trial  court  were  properly  deductble 
from  the  findings  of  fact,  the  judgment  Is 
affirmed. 

BURNETT,  J.,  having  heard  this  cause  lu 
the  lower  court,  took  no  part  at  the  trial 
In  the  consideration  hereof. 


HABT  v.  PRATHER. 
(Supreme  Court  of  Oregon.    Dec.  19,  1911.) 
1.  APPEAL  AND  EBBOB  (|  627*)  —  RECOBD  ~ 

Tbanscbipt— Time  of  Filing. 

Failure  to  comply  with  L.  O.  L.  I  654, 
Bobd.  2,  providing  that,  if  the  transcript  be  not 
filed  with  the  clerk  of  the  appellate  conrt  with- 
in the  time  provided,  the  appeal  shall  be  deem- 
ed abandoned,  is  jurisdictional,  and  failure  to 
file  the  transcript  within  SO  days  after  the  ap- 
peal was  perfected,  as  reciairea  by  subdivision 

1,  requires  a  dismissal  of  toe  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2744-2749,  S126;  Dec. 
Dig.  I  627.*] 

2.  Appeal  ahd  Ebbob  (|  Q25*)  —  Recobo  — 
Transcript  — Paticent  of  Filino  Fees  — 
Necbssitt. 

L.  O.  L.  8  1113,  reUtes  to  the  doty  of  the 
clerks  of  the  drcult  court  in  certain  counties, 
and  provides  that  no  transcript  on  appeal,  etc., 
or  other  papers,  in  probate  proceedings,  shall 
be  filed  until  payment  of  fees.  Held,  that  the 
clerk  of  the  circuit  court  could  not  waive  the 


payment  of  the  prescribed  fee  as  a  condition 
precedent  to  fiUng  a  transcript  cm  appeal  In  a 
will  contest  and  consent  to  appellant  paying 
the  fee  after  the  transcript  was  filed  because 
he  did  not  then  know  the  exact  amonnt  of  the 
fee;  the  transcript  not  being  In  law  filed  un- 
til after  payment  of  the  fee,  though  I*  O.  L.  | 
547,  provides  that  delivery  of  a  paper  to  the 
clerk  shall  constitute  a  filing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2748;  Dec.  Dig.  S  625.*] 

Bean,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Halhenr  Coun- 
ty; DaltOD  Biggs,  Judge. 

Will  contest  by  George  R.  Hart,  contest- 
ant, against  Martin  V.  Frather.  From  a 
Judgment  dismissing  contestee's  appeal  to 
the  circuit  court,  he  appeals.  Affirmed. 

This  is  a  proceeding  originating  In  the 
county  conrt  of  Halhenr  county  on  the  con- 
test of  a  will.  When  the  decision  was  ren- 
dered there,  oral  notice  of  appeal  was  given 
by  the  defoidant,  and  the  clerk  was  directed 
to  pr^ure  a  transcript.  Both  parties  con- 
cede that  the  30  days  after  the  perfection  of 
the  appeal  expired  on  July  21, 1911,  by  which 
time  the  transcript  should  have  been  filed 
in  the  circuit  court  On  the  13th  or  14th  of 
July  the  appellant's  attorneys  called  at  the 
county  clerk's  office,  and  were  shown  the 
transcript  by  that  officer.  Deeming  his  cer- 
tificate informal,  they  dictated  another  one 
to  his  stenographer,  and  requested  the  clerk 
to  have  It  extended,  sign,  and  append  It  to 
the  transcript,  which,  when  It  should  be 
thus  authenticated,  they  directed  him  to  file 
as  of  that  date.  At  the  same  time  the  at- 
torneys for  the  appellant  offered  to  pay  the 
clerk  the  filing  fees  and  the  fees  for  mak- 
ing the  transcript,  but  without  either  specify- 
ing any  amount  or  producing  any  money  so 
as  to  make  the  transaction  a  valid  tender. 
The  officer  stated.  In  substance,  that  be 
could  not  then  tdl  the  amount  required  to 
cover  the  filing  fees  and  the  charges  for 
makli^  the  transcript  as  he  had  not  comput- 
ed the  latter,  but  that  appellant  was  finan- 
cially responsible,  and  good  for  the  neces- 
sary payment  In  this  state  the  matter  was 
allowed  to  rest  until  August  15th,  when  the 
clerk  Indorsed  the  transcript,  "Filed  July 
24,  1911."  On  motion  of  the  respond^t  the 
circuit  court  dismissed  the  ai^>eal  on  the 
ground  that  the  transcript  was  not  filed  with- 
in SO  days  after  the  appeal  was  perfected, 
and  the  appellant  prosecuted  a  further  ap- 
peal to  this  court 

Wm.  H.  Packwood,  Jr.  (Wheeler  &  Hurley, 
George  E.  Davis,  John  L.  Rand,  and  Wm. 
H.  Packwood,  Jr.,  on  the  brief),  for  appel- 
lant. A.  N.  SollSB  and  J.  W.  McCnlloch  (Mc- 
Culloch,  Sollss  &  Duncan,  on  the  brief),  for 
respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).    [1]  "If  the  transcript  or  abstract  IS 
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not  ffied  with  tbe  derfc  of  the  appellate 
coart  within  the  time  provided,  the  appeal 
shall  be  deemed  abandoned  and  the  effect 
thereof  terminated."  L.  O.  L.  {  664,  snbd.  2. 
The  "time  provided"  ia  detramlned  by  the 
first  daose  of  that  section  to  be  "within  thlr* 
ty  days"  after  the  appeal  Is  perfected.  These 
requirements  are  Jurisdictional,  and  failure 
to  comply  with  than  is  fatal.  Davidson  v. 
Golnmbla  Tlmbw  Co..  49  Or.  677,  81  Pa& 
441;  Burch^  v.  Averill  Machinery  Co.,  56 
Or.  US,  105  Fac.  408. 

[f\  -Section  1113,  L.  O.  L.,  In  part  reads' 
thus:  *'It  shall  be  the  duty  of  the  several 
dei^  of  drenit  and  coon^  courts  In  tills 
state  in  eonntles  of  not  more  than  C0,000 
inhabltaniB,  at  the  time  of  the  filing  of  any 
suit,  action  or  proceeding  for  the  enforce- 
ment of  private  rights,  including  appeals, 
*  *  *  to  exact  from  the  plaintiff  or  mov- 
ing party"  certain  fees  scheduled  in  that 
section,  "and  no  complaint,  transcript  on  ap- 
peal, petltton,  writ  of  review  or  any  other 
papers  In  probate  proceedings  above  men- 
tioned sliaU  be  filed  untQ  such  payment  is 
made."  This  language  is  mandatory,  not 
only  upon  the  county  clerk,  but  also  upon 
the  courts  and  we  cannot  disregard  it  The 
county  derk,  as  the  offldal  swant  of  the 
county  In  the  collection  at  fees  as  part  of 
its  revenue,  has  no  power  to  waive  any  of 
the  provisions  of  the  law  prescribing  his 
4uty.  Not  only  so,  but  the  oppdlant  and 
his  attorneys  knew  that  the  scope  of  the  of- 
ficer's duty  was  thus  restricted.  Still  fur^ 
ther,  the  fees  for  making  the  transoript,  as 
well  as  the  one  required  to  be  paid  before 
filing  the  aame,  being  established  in  plain 
twms  by  the  statute,  the  appellant  and  his 
attorneys  oould  eaaily  have  computed  them 
and  tendoed  the  amount  to  tiie  derk;  but 
aval  this  was  not  done  or  attempted.  The 
whde  transaction  as  disdosed  by  the  aifi- 
davits  appears  to  have  been  an  effort  on  the 
part  of  the  ai^>ellant  to  do  business  with  the 
•county  derk  on  a  credit  basis  when  the  stat- 
ute eaqiressly  requires  It  to  be  done  for 
cash  In  advance.  We  are  not  unmindful  of 
the  terms  of  section  547,  L.  O.  U,  providing 
that  "a  pleading  or  paper  shall  be  filed  by 
ddlvering  the  same  to  the  derk  at  tals  office 
who  shall  Indorse  upon  It  the  day  of  the 
month  and  the  year  and  subscribe  his  name 
ttaraeto."  We  have  no  disposition  ^tber  to 
-overturn  the  doctrine  of  such  cases  as  Mc- 
Dcmald  v.  Crusen,  2  Or.  258,  Conant's  Bs- 
tate,  43  Or.  680,  78  Pac.  1018,  and  Bade  v. 
Hibberd,  60  Or.  501«  93  Pac.  804,  when  con- 
sldond  in  the  light  of  the  conditions  under 
whldi  th^  were  dedded.  They  hold.  In 
substance  that  a  papor  is  deemed  filed  when 
left  with  the  clerk  for  that  purpose,  al- 
though lie  may  not  liave  placed  thereon  the 
required  indorsonent  But  that  section  and 
these  cases  deal  with  the  mere  physical  act 
of  filing  the  paper,  and  not  with  the  right 
to  have  it  filed.  Th^  are  a^llcable  to  the 
former  system  under  whteh  the  fee  was  the 


private  peorqulsite  at  the  officer  wbldi  be 
might  waive  at  liis  pleasure.  Now,  howevor, 
the  filing  fee  is  the  property  of  the  county 
tile  prepayment  of  whldi  must  be  exacted  by 
the  derk.  Its  payment  in  advance  is  a  ocm- 
dltlon  precedent  without  the  perfonnimoe  oif 
which  the  right  to  have  the  paper  filed  does 
not  exist.  A  precedent  controlling  the  case 
in  hand  Is  found  in  HUtS  V.  HUts,  48  Or.  162, 
72  Pac.  697. 

An  appdlate  court  can  acquire  Jurisdic- 
tion cmly  in  the  way  marked  out  by  the  stat- 
ute. We  csimot  turn  aside  from  the  beaten 
path  Urns  established,  and  ssy  that  the  derk 
ought  to  have  disobeyed  the  law  which  re- 
quires lilm  to  exsct  fses  in  advance,  and  for- 
bids him  to  file  the  transcript  until  the  fil- 
ing fee  is  paid. 

The  action  of  the  circuit  court  in  dismiss- 
ing the  appeal  is  aftened. 

BDAN,  J.  (dissenting).  This  is  an  appeal 
by  contestee  £rom  a  Judgnunt  of  the  drieult 
court  dismissing  an  appeal  from  a  decree  ct 
the  county  court  of  Ualheur  county. 

On  June  14^  1911,  the  county  court  render- 
ed a  decree  canceling  a  will  of  iSaij  BUza- 
beth  Hart,  at  which  time  tbs  contestee  gave 
due  notice  of  an  appeal  to  tJie  circuit  court 
An  ui^ertaking  on  appeal  was  served  and 
filed  June  15,  1911.  Allowing  SO  daya  ftom 
the  upiration  of  the  time  for  ens^tlng  to 
the  suffldeney  of  the  sureties  under  the  ixro- 
vlslon  of  L.  O.  L.  I  660;  the  appellant  was 
required  to  file  the  transcript  In  the  circuit 
court  tm  or  before  July  21,  1911,  undw  sec- 
tion 654,  L.  O.  L.,  as  cmceded  by  conned  for 
both  parties.  The  transcript  was  Indorsed 
by  the  county  derk  as  filed  "July  24.  1911." 
This  was  done  on  August  16,  1811,  and  tlw 
ctmtestant  moved  to  dismiss  tlie  appeal  for 
tbo  reason  that  the  same  was  not  filed  with- 
in the  time  required  by  law.  AAdavits  in 
resistance  and  in  support  of  the  moti<m  were 
filed.  Those  on  behalf  of  contestee  are  to 
the  effect  that  on  July  18,  1911,  the  county 
derk,  pursuant  to  ttie  request  ikC  contestee's 
counsd  made  at  the  time  of  filing  the  under* 
taking^  had  pr^wred  and  certified  to  the 
transcript  About  this  time  two  of  tlie  at- 
torneys for  contestant  examined  the  tran- 
staript  requested  the  derk  to  amend  the  cer- 
tificate thereto,  and  file  the  same  tJiat  day. 
They  offered  to  pay  the  filing  fee,  which  the 
derk  dedlned*  saying  that  he  wanted  the 
fee  for  making  the  transcript,  (rat  did  not 
then  know  the  exact  amount  He  said  that 
he  would  Inform  them  later,  and  ttiat  Martin 
T.  Prather  could  pay  the  same.  There  Is 
some  contention  as  to  when  this  occurred, 
but  it  appears  to  have  been  some  time  previ- 
ous to  July  21,  1911.  B.  O.  Wheder  and 
Oeoi^e  EI  Davis,  attorneys  for  contestee,  fix- 
ed the  date  as  "July  14.  1911,"  and  Frank 
L.  Morfltt,  county  derk,  as  "July  18  or  14, 
1911."  The  clerk  states  that  the  tranacil^ 
has  ranained  In  Us  custody  ever  since  tiiat 
tLma.  Nothing  further  was  dona  Sn  regard 
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thereto  nntU  after  tbe  time  foi  flllng  had  ex- 
pired, wbeo  different  requests  were  mads  by 
connael  for  tbe  parties  as  to  the  date  <a  flUng 
ma^  to  be  Indorsed  thereon,  and  the  mat- 
ter was  held  In  abeyance  until  the  next 
nxmth.  'Nvs  clerk  states  that  the  fees  were 
paid  as  requested,  but  that  he  does  not  te- 
member  of  any  specific  demand  being  made 
t>;  counsel  for  contestee  to  file  the  transcript, 
until  July  24,  1011,  wh^  he  was  requested 
by  <me  of  the  attcwnoTs  for  contestee  to  file 
me  same  as  of  July  IS,  1011;  but  that  a  re- 
qoflst  to  do  so  might  hare  been  made  by  them 
on  ^ther  July  13  or  14, 1911.  The  transcript 
was  ordered  and  made  for  no  other  purpose 
than  for  filing,  and  the  form  of  the  request 
is  not  material.  The  affidarlts  <Kt  A.  N.  8o- 
llss,  R.  M.  Duncan,  and  J.  W.  McCnUo<dt,  a^ 
tom^B  for  contestant.  In  support  of  the  mo- 
tion, are  to  the  effect  that  two  <a  the  counsel 
for  contestant  examined  the  transcript  on 
the  eraiii^;  of  Jnly  21,  1911,  and  found  it 
not  marked  as  filed;  that  they  were  Informed 
by  the  clerk  that  no  xeQuest  has  hem  made 
to  file  the  same,  and  that  the  filing  fee  waa 
not  paid  mitil  Augnst  14,  1911;  that  on  Au- 
gust 15, 1911,  a  similar  «xamlnatl(m  was  made 
before  the  transcript  waa  marked  filed;  that 
George  B.  Darts,  (me  of  the  attorneys  who 
dalmed  to  have  examined  the  transcript,  was 
not  In  Malheur  coun^  on  July  14,  1011,  and 
was  absent  from  Vale  from  Ju^  11,  until 
July  18, 1911.  As  It  appears  from  the  decree, 
at  the  time  of  the  argument.  Judge  DaTls 
stated  that  he  was  not  certain  whether  he 
waa  In  the  county  clerk's  oflBce  on  July  14tb 
or  18th.  It  might  be  noted  that  it  Is  the  ac- 
curacy as  to'  dates,  and  not  the  veracity  of 
the  affiants,  that  la  qaestloned.  There  Is  no 
controversy  over  the  fact  that  the  transcript 
was  prepared  and  certified  to,  and  In  the 
hands  of  the  clerk  on  July  IS,  1911,  where 
It  remained.  This  last  date  Is  the  only  one 
that  serves  as  a  guide;  the  Indonement  of 
the  filing  having  been  made  about  a  montti 
after  the  controversy  arose. 

Section  647,  L.  O.  L.,  provides  that  a  plead- 
ing or  paper  shall  be  filed  by  delivering  the 
same  to  the  clerk  at  his  office,  who  shall  In- 
dorse upon  It  the  date,  and  subscribe  bis 
name  thereto.  A  paper  is  said  to  be  filed 
when  It  is  delivered  to  the  proper  officer  and 
by  him  received  to  be  kept  on  file.  Bouvier's 
Law  Diet;  19  Cyc.  530.  In  referring  to 
the  above  provision  of  section  547,  L.  O.  L., 
Mr.  Justice  Bean  in  Conant's  Estate,  43  Or. 
530,  534,  73  Pac.  1018,  102O,  remarks:  "It 
will  be  observed  that  this  statute  does  not 
make  the  indorsement  by  the  clerk  a  pre- 
requisite to  the  filing,  or  provide  that  no  pa- 
per shall  be  deemed  filed  without  such  in- 
dorsement. The  filing  consists  in  delivering 
the  paper  to  the  clerk  with  an  intention  that 
It  shall  be  filed.  The  law  Imposes  the  duty 
upon  the  clerk  of  making  the  proper  indorse- 
ment thereon,  but  his  failure  to  do  so  can- 
.tMt  affect  the  valldltr  of  the  filing.  A  paper 


or  document  Is  filed  within  the  meaning  of 
this  statute  when  it  Is  d^vered  to  and  re- 
ceived by  the  clerk  to  be  kept  among  the 
flies  of  his  ot&BB,  subject  to  the  Inspection  ct 
the  parties." 

In  the  case  at  bar,  the  affldavita  for  the 
motloii  to  dismiss  show  that  on  July  21, 1911, 
the  attorneys  uked  for  the  transcript  re- 
ceived the  same,  and  examined  it.  It  Is  urg- 
ed that  It  was  in  a  draww  In  the  (derk's  of- 
fice, but  this  soggestion  Is  without  force,  as 
it  Is  doubtful  if  in  many  of  the  counties 
there  are  a  snflSclent  number  of  appeals  to 
the  circuit  court  to  require  a  certain  place 
for  the  transcripts  on  appeal  to  be  regalarly 
kept  The  aflldavits  appear  to  have  been  pre- 
pared upon  the  theory  that  the  time  for  fil- 
ing expired  on  July  15,  1911,  and  show  that 
not  only  was  the  traiucrlpt  prepared,  but 
the  same  waa  examined  and  approved  the 
attomeys  for  contestee.  The  mere  matter 
of  an  amendment  to  the  certificate  thereto 
would  not  deprive  the  appellate  court  of  tiie 
Jurisdiction  which  It  acquired  Upon  fbe  filing 
at  a  Goi^  of  the  decree  of  the  county  court 
appealed  from,  notice  of  lyipeal  with  proof  of 
service  thereof,  and  undertaking.  SecUon 
554,  L.  O.  L.  The  transcript  shoold  be  In- 
dorsed as  filed  July  IS,  1911;  that  being  the 
date  ot  the.  certificate. 

It  la  also  now  dalmed  that  the  fees  requir- 
ed by  law  for  filing  the  transcript  were  not 
paid  within  the  proper  time.  This,  however, 
was  not  the  basis  of  the  motion  to  dlranlss 
the  appeal,  nor  was  It  rtferred  to  therein. 
It  la  clearly  shown  by  tiie  uncontradicted  affi- 
davits that  it  was  not  the  fault  of  appellant 
that  the  filing  fto  waa  not  paid,  that  the 
clerk  desired  time  to  ascertain  the  number  of 
folios  of  the  transcript,  in  order  to  deter- 
mine the  amount  to  be  paid,  and  when  the 
appellant  and  his  counsel  offered  to  pay  the 
fees,  at  the  si^estlon  of  t^e  clerk,  the  mat- 
ter was  delayed.  The  clerk  had  a  perfect 
right,  and  it  was  his  duty,  to  «cact  and  re- 
ceive the  fees  for  the  transcript  before  filing 
the  same.  Such  officer  of  the  court,  like  any. 
other,  has  the  privilege  of  taking  a  sufficient 
time  to  make  a  proper  investigation  and  as- 
certain the  correct  amount;  and  the  action 
according  to  the  deposition  of  the  county 
clerk  did  not  trangreas  the  rule  in  Hilts  v. 
Hilts,  43  Or.  1^,  72  Pac.  697,  but  was  in 
perfect  accord  therewltb.  In  ihe  last-men- 
tioned case  it  was  held  that  a  flUng  may  de- 
pend upon  the  terms  of  a  statute  authorizing 
it,  and  will  not  become  operative  until  the 
requisites  are  first  compiled  with,  at  least  in 
substance.  In  the  above  case  no  fees  were 
paid  or  tendered,  and  for  that  reason  the 
clerk' did  not  file  the  transcript  within  the 
required  time,  while  In  the  case  at  bar  both 
appellant  and  his  attorneys  offered  to  pay  the 
fees  before  the  time  expired,  and  the  only 
reason  this  was  not  done  was  the  declination 
of  the  county  clerk  to  receive  the  same,  ow- 
ing to  hla  not  knowing  the  exact  amount.  It 
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Is  said  In  the  majority  opinion  ttiat  "tbe  ai>- 
pellant  and  bis  attorneys  could  easily  have 
compnted  them  and  tendered  the  amount  to 
the  clerk."  In  my  opinion  the  counting  of 
the  words  In  the  transcript  Is  one  of  the  da- 
ties  of  tbe  clerk  for  which  he  Is  paid  a  sala- 
ry, and  attorneys  for  litigants  are  not  requir- 
ed, either  under  the  law  or  according  to  the 
usual  practice,  to  perform  this  service.  In 
Templeton  t.  Uoyd,.  115  Pac.  1008,  there  was 
a  delay  in  the  payment  of  the  fees  In  one  of 
two  cases  of  the  same  name,  which  were 
tried  together  In  the  circuit  court,  and,  the 
fee  having  been  paid  before  the  motion  to 
dismiss  on  account  of  nonpayment  was  heard, 
the  motion  was  denied.  In  Anderson  t.  Rob- 
inson, decided  on  November  14, 1911,  In  which 
no  opinion  was  written,  the  transcript  was 
received  by  the  clerk  of  this  court  September 
1911,  within  the  time  allowed  by  law  for 
filing  the  same.  The  fees  required  to  be  paid 
for  filing  did  not  accompany  the  transcript 
Counsel  for  appellant,  when  his  attention 
was  called  t6  this  matter,  mailed  tbe  requir- 
ed fee,  and  It  arrived  at  the  Salem,  Or.,  post 
ofllce,  within  the  time  allowed  by  law,  but  was 
not  actually  received  by  the  <derk  until  the 
next  day;  and  tbe  transcript  was  then  In- 
dorsed as  filed,  being  a  date  after  tbe  time 
allowed  by  law  for  fiUng  the  transcript.  On 
motion  to  dismiss.  It  was  held  that  the  tran- 
script was  filed  within  the  required  time,  and 
the  motion  was  denied.  There  is  no  reason 
under  tbe  law  why  any  different  or  stricter 
rale  should  be  applied  in  regard  to  an  appeal 
to  tbe  circuit  court  than  prevails  in  the  de- 
termination of  appeals  to  this  court. 

Counsel  for  contestant  cite  the  case  of  Pin< 
ders  T.  Yager,  29  Iowa,  468,  wherein  an  ap- 
peal was  taken  by  defendant  from  a  judg- 
ment in  a  Justice  court,  and  the  transcript 
was  returned  by  the  Justice  to  the  dark  <Jt 
the  circuit  court  No  fees  were  paid  by  de- 
fendant as  required,  and  according  to  a  rule 
of  tbe  court  the  plaintiff  paid  the  fee,  had  the 
transcript  filed,  and  tbe  Judgment  affirmed. 
Also  State  V.  Chicago  &  Eastern  Illinois 
Railroad  Company  et  al.,  146  Ind.  229,  43  N. 
E.  228,  a  case  In  which  the  agent  of  d^end- 
ant  presented  articles  of  consolidation  to  tbe 
Secretary  of  State  for  the  purpose  of  filing 
for  record,  and,  upon  being  Informed  that 
tbe  fees  would  be  (25,000,  to  authorize  the 
filing,  took  the  paper  away  with  the  consent 
of  the  offider;  and,  in  an  action  by  the  state 
to  coUecC  tbe  fees,  it  was  held  that  the  ar- 
ticles were  not  filed,  and  that  tbe  officer 
properly  refused  to  file  the  documoit  All 
of  the  caeea  cited  by  counsel  for  contestant 
ar«  to  the  effect  that  an  officer  has  the  right 
to  defdlne  to  file  a  docament  nntll  the  fees 
are  paid,  which  is  in  no  way  auctioned  In 
tbe  case  at  bar.  Here,  as  shown  by  the  affi- 
davits of  the  clerk,  the  fees  were  all  arrang- 
ed satisfactorily  to  him  within  the  time  al- 
lowed by  law,  and  I  think  the  spirit  of  tbe 


statute  was  fully  conformed  to,  and  that  the 
letter  thereof  was  substantially  complied 
with.  Any  other  rule  would  seem  to  sanction 
tbe  clerk  In  unintentionally  trapping  the  ap-^ 
pellant  and  might  defeat  the  ends  of  Justice. 
The  appellant  In  this  case  was  diligent,  and 
It  was  no  fault  of  his  that  the  transcript  wa» 
filed  before  the  fees  were  paid.  See  State  t. 
Williams,  55  Or.  143,  105  Pac.  716.  To  re- 
quire a  parl7  In  a  proceeding  to  pay  fees  for 
the  coun^,  when  there  la^M  officer  willing 
to  receive  tbe  same,  or  be  Inld  In  default  for 
want  of  suCh  payment,  would  be  analogous- 
to  requiring  the  attendance  of  such  party  at 
court  at  his  i>erll,  when  there  was  no  court 
In  session. 

I  know  nothing  about  the  merits  of  this, 
case,  but  think  tbe  appeal  should  be  heard. 
For  these  reasona,  I  am  unable  to  concur  la 
the  opinion  of  the  majority  of  my  Asaodates. 


SBEFFABD  t.  SHEPPARD.    (L.  A.  2,757.> 
(Supreme  Court  of  Calif ornia.   Nov.  22,  191JL 
Rehearing  Denied  Dec  22,  1911.) 

1.  DivoHCK  (S  1^*)— Appkai^Aliuory. 

Where  a  husband  appealed  from  a  decree- 
denying  his  appUcatioQ  for  a  divorce,  and  filed  a 
supersedeas,  staying  execntloo  on  the  part  of  tbe 
decree  awarding  allmoDy  to  bis  wife,  the  court 
was  authorized  to  grant  ao  order  providing  for 
her  -support  and  maintenance  pending  the  ap- 
peal, and  reqairing  plaintiff  to  pay  such  sums  aa 
were  reasonably  necessary  therefor,  notwith- 
standing auch  support  was  for  a  period  of  time- 
covered  by  the  ouuntenance  Judgment 

[Bd.  Note.— For  other  cases,  see  Divorce,. 
Cent  Dig.  S  625;  Dec  Dig.  {  182.*] 

2.  -DIVOBCB  (S  182*>— ALUonT— APnAL— 
DEB  FOB  Maintenance. 

Where  a  husband  appealed  from  an  order 
deoying  his  application  for  a  divorce  and  re- 
quiring payment  of  alimony  at  the  rate  of  $5(V 
a  month,  filng  a  bond  to  stay  execution  on  the 
Judgment  for  alimony  pending  appeal,  and  it 
appeared  that  (SO  per  month  was  ail  defendant 
was  entitled  to  receive  for  her  support  pending 
the  appeal,  a  subsequent  order,  requiring;  plain- 
titt  to  pay  defendant  (50  per  month  for  her  sup- 
port and  maintenance  pending  the  appeal,  waa 
erroneous,  In  so  far  as  it  failed  to  provide  that 
in  the  event  ot  an  affirmance,  plaintiff  should  be 
credited  with  the  amount  poiid  under  the  order 
pending  the  appeal. 

[Ed.  Note.— For  other  casea,  see  Divorce^ 
Dec  Dig.  1 182.*] 

Department  1.  Appeal  from  Superior 
Court,  Loa  Angeles  Gonnty;  Leon  F.  Moaa, 

Judge. 

Action  by  Samuel  Sbeppard  against  Lu> 
clnda  Sbeppard.  From  an  order  grantlni^ 
an  award  of  alimony  pending  appeal,  plain- 
tiff appeals.   Modified  and  affirmed. 

See,  also,  115  Pac.  751. 

E.  B.  Drake,  for  appellant.  Gray,  Barker,. 
Bowen.  Allen,  Van  Dyke  ft  Juttoi,  for  re- 
spondwt 

ANGELLOTTI,  J.  This  Is  an  appeal  by 
plaintiff  from  an  order,  made  after  Judg- 
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ment  and  on  Jul7 11, 1910,  leqidrliis  plaintiff 
to  par  defendant  the  sum  of  fBO  pra*  montb 
^alimony  poidente  lite  from  December  17. 
1909,  to  and  ludadli^  the  final  detennlnstioo 
of  the  came,  which  waa  then  pending  on  ap- 
peal, 9360  thereof  (being  the  amount  due  to 
and  Ini^ndlng  July,  191(9  to  be  paid  forth- 
-wlth.  and  $50  on  the  let  day  of  each  subse- 
■qumt  month;  also  $50  costs  and  $1S0  at- 
torney's fees,  to  be  paid  forthwltii. 

No  Qnestlon  Is  raised  on  this  appeal  as  to 
-the  correctness  of  the  order,  in  so  far  as 
It  gives  defendant  the  amoonts  specified  for 
costs  and  counsel  fees;  the  only  question 
being  as  to  the  alimony  pendente  lite. 

The  material  facts  are  as  follows:  Plain- 
tiff commenced  an  action  for  divorce  against 
defendant  Defmdant  by  ber  anavrer  de- 
nied the  charges  made  against  her  by  plaln- 
•tiff,  and  by  cross-complaint  sought  an  allow- 
ance for  her  maintenance  and  support  The 
trial  court  found  against  plaintiff,  and  also 
found  that  he  had  willfully  deserted  and 
abandoned  defendant,  and  that  $50  per  month 
was  reasonably  necessary  to  provide  defend- 
ant with  the  common  necessaries  of  life,  and 
that  such  amount  was  a  reasonable  anm  to 
be  allowed  her  for  her  support  and  main- 
tenance. This  decision  was  rendered  on 
F/ecember  15,  1900,  and  on  the  same  day 
Judgment  was  given,  denying  plaintiff  relief, 
and  awarding  defendant  "permanent  alimony 
at  the  rate   of  fifty  dollars   per  mouth 

*  -  •   •   for  her  maintenance  and  support, 

*  •  *  and  contlauing  dilrlng  the  natural 
life  of  said"  defendant.  The  Judgment  also 
gave  her  $160  attorney's  fees  and  coats. 
Plaintiff  appealed  from  this  Judgment  to  this 
court,  and  stayed  the  execution  thereof  by 
giving  such  an  undertaking  therefor  as  is 
required  by  law.  Thereupon  defendant  made 
the  motion  for  alimony  pending  such  appeal, 
resulting  In  the  order  here  under  review, 
stating  In  her  affidavit  that  the  sum  asked 
by  her  ($50  per  month)  is  necessary  for  her 
maintenance  and  support,  and  that  it  Is 
the  amount  of  permanent  alimony  ordered 
paid  her  by  the  Judgment.  The  evidence 
before  the  court  on  the  hearing  of  the  motion 
was  sufficient  to  warrant  the  conclusion  that 
such  sum  was  reasonably  necessary  for  the 
support  and  maintenan(%  of  defendant;  that 
she  had  no  means  of  support;  and  that 
plaintiff  was  financially  able  to  pay  said  sum. 
Upon  these  facts  the  trial  court  made  the 
order  here  under  review. 

[1]  It  cannot  be  disputed,  in  view  of  the  au- 
thorities, that  the  trial  court  was  authorized 
to  provide  for  the  support  and  maintenance 
of  defendant  by  plaintiff  pending  the  de- 
termination of  the  appeal  from  the  Judgment, 
and  to  this  end  to  make  an  order  directing 
plaintiff  to  pay  defendant  such  snms  as  were 
reasonably  necessary  for  that  purpose.  See 
Bohnert  v.  Bohnert,  91  Cal.  428,  27  Paa  732; 
Gay  T.  Oay.  146  Cal.  237,  79  Pac.  886.  And 
the  fact  that  sneh  rapport  and  maintenance 
fbr  the  period  of  time  covered  by  the  order 
•ought  waa  already  provided  for  by  the  maln- 


toiance  Judgment  did  not  compel  the  absolute 
denial  of  title  motion.  Bncotlon  of  the  Judg- 
ment waa  stayed  by  the  appeal  therefrom  and 
the  stay  bond  given  on  such  appeal,  and  con- 
sequently there  waa  no  enforceable  Judgment 
or  order  providing  for  her  sui^rt  and  naln- 
tenance  during  the  pendeney  of  the  appeal. 
Then,  too,  the  appeal  from  the  Judgment 
might  result  In  a  reversal.  In  which  event  It 
might  result  that  defendant  would  never  re- 
ceive anything  for  ber  support  and  mainte- 
nance during  the  period  of  the  pendency 
of  the  appeal,  although  clearly,  under  the 
authorities,  she  was  entitled  to  such  support 
and  maintenance  pending  the  appeal. 

[2]  But  the  plain  effect  of  the  order  as 
made,  without  reservatton  or  qualification,  ^ 
waa  that  if  the  maintenance  Judgment  was ' 
affirmed,  or  the  appeal  therefrom  dismissed, 
and  plaintiff  required,  as  he  undoubtedly 
would  be  In  such  event,  to  pay  to  defendant 
all  the  amounts  due  thereunder,  be  would  be 
required  to  pay  $100  per  month  for  the  sup- 
port and  maintenance  of  defendant  during 
the  whole  time  of  the  pendency  of  the  appeal, 
viz.,  $60  per  month  under  the  Judgment,  and 
$50  per  month  under  the  order,  although  on 
the  motion  for  alimony  pending  the  appeal 
defendant  claimed  only  $60  per  month  for 
that  purpose,  and  did  not  attempt  to  make 
any  showing  that  more  than  $60  per  month 
was  necessary  for  her  support  and  mainte- 
nance. There  was  absolutely  nothing  before 
the  lower  court  on  tiie  hearing  of  this  mo- 
tion to  support  a  condualon  by  that  court 
that  defendant  should  have  more  than  $50 
for  her  support  and  maintenance  for  any 
month  during  the  pendency  of  the  appeal.  It 
was  plainly  shown  by  the  evldrace  on  the 
motion  that  all  that  defendant  was  seeking, 
and  all  that  she  was  entitled  to  have  in  the 
way  of  alimony  pending  the  appeal  ^rom  the 
Judgment,  waa  the  amount  awardeviber'  by 
the  Judgment,  the  pajunent  of  which  to  her 
had  been  stayed  by  the  appeal  therefrom. 
As  an  illustration  of  the  injustice  that  would 
follow  the  affirmance  of  this  order  in  Its 
present  form,  we  have  what  has  actually  hap- 
pened in  this  case,  according  to  the  ahowing. 
made  on  the  oral  argument  The  mainte- 
nance Judgment  has  been  affirmed,  and  the 
Judgment  became  final  May  12,  1911  (Sbep- 
pard  V.  Sheppard  [App.1  116  Fac.  751),  and 
plaintiff  has  been  compelled  to  pay  there- 
under to  defendant  at  the  rate  of  $50  per 
month  from  December  1,  1009,  to  and  includ- 
ing October  1,  1911,  together  with  interest; 
the  same  being  for  ber  support  and  mainte- 
nance between  such  dates.  If  this  order  be 
now  affirmed  in  Ita  present  form,  plaintiff 
would  be  compelled  to  again  pay  defendant 
at  the  rate  of  $50  per  month  for  her  aupport 
and  maintenance  from  December  17,  1909. 
to  May  12,  1011,  a  period  fully  covered  by 
the  amounts  already  paid,  although  there 
was  nothing  in  the  showing  before  the  lower 
court  on  the  faearlns  of  this  motion  to  war- 
rant a  total  allowance  for  maintenance  and 
support  for  any  month  of  more  than  $50. 
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We  axe  satisfled  that  it  was  tbe  doty  at  the 
trial  court  in  maUitg  tUa  order,  ^th  the 
Acta  as  to  the  maintenance  Jndgment  before 
It,  to  have  protected  plaintiff  against  the 
poaslblllty  of  being  compelled,  by  reason  of 
tbe  afflrmanoe  of  snch  Jndgmait  or  the  die- 
mlsaal  of  the  ai^wal  therefrom,  to  pay  twice 
for  any  period  of  time  tbe  amount  deemed 
jiecessary  by  the  comt  for  tbe  sapport  and 
maintenance  of  defendant  dnrlng  aadi  period 
of  time.  To  tbat  mncfa  plaintiff  was  dear^ 
ly  entitled,  and.  In  so  far  as  the  ordtt  made 
fails  to  give  endi  protection,  it  was  wro- 
neons,  and,  as  has  developed,  most  prejndl- 
dal  to  plaintiff.  The  case  of  Smith  r.  SmiUi, 
147  Cal.  143,  81  Pac.  411,  la  foil  authority  for 
.  the  proposition.  If  authority  be  needed,  that 
the  maintenance  Judgment  and  the  liablli^ 
of  the  husband  thoeunder  were  required  to 
be  taken  into  consideration  by  the  court  In 
making  Its  order  for  alimony  pendente  lite. 
And  taking  tbem  Into  consideration  it  ap> 
pears  to  ns  to  necessarily  follow,  In  view  of 
the  defendant's  own  showing  as  to  tbe  amount 
reasonably  necessary  for  her  support  and 
mainteoance.  that  the  order  was  erroneous, 
in  so  far  as  It  falls  to  protect  plaintiff 
against  the  possibility  of  being  compelled 
therein  to  pay  more  than  f50  per  month  for 
such  support  and  maintenance  for  any  period 
of  time.  The  effect  of  the  error  can  be  ob- 
Tiated  by  a  modification  of  tbe  order,  and 
its  affirmance  as  modified.  In  view  of  our 
oonclnston  on  the  point  discussed,  and  tbe 
facts  as  to  satisfaction  of  the  Judgment  for 
tbe  period  of  time  covered  by  the  appeal, 
shown  by  the  affidaTit  of  plaintiff  presmted 
on  the  oral  argument,  it  will  be  unnecessary 
to  coDsida  any  other  point  made  in  the 
briefs 

It  Is  ordered  that  the  order  appealed  from 
be  modified  by  inserting  at  the  end  thereof, 
after  the  word  "forthwith,"  the  following 
words  and  figures,  viz.;  "Provided,  however, 
that  all  amounts  paid  hereunder  by  plaintiff 
to  defendant  on  account  of  alimony  at  the 
rate  of  (50  per  month  shall,  In  tbe  event  of 
the  affirmance  of  the  Judgment  in  this  ac- 
tion, providing  for  permanent  maintenance 
at  that  rate,  rendered  Bec^ber  IS.  1909,  be 
credited  In  favor  of  plaintiff  In  satisfaction 
pro  tanto  of  such  Jni^:ment;  and  provided  fur- 
ther, tbat  if,  in  the  event  of  the  affirmance  of 
the  portion  of  such  Judgment,  providing  for 
such  permanent  maintenance,  plaintiff  paya 
defendant  tberennder  at  the  rate  of  $50  per 
month  for  support  and  maintenance  for  any 
period  of  time  covered  by  this  order,  such 
payment  shall  operate  pro  tanto  as  a  satis- 
faction of  the  requironenta  of  this  order  as 
to  support  and  maintenance  for  sucii  period 
of  time,  and  plaintiff  shall  not  be  required  to 
make  under  this  order  any  further  payment 
for  such  period  of  time" — and  as  so  modified 
the  order  is  afllrmed. 

We  concur:   SLOSS,  3.;  SEU.W,  J. 


rhbungans  v.  smith  od.  l.  uoppeb  ft 

SON,  Intervener).    (U  A.  2,7U.) 
(Sopreme  Court  of  California.   Not.  28,  lUlO 

1.  Faano  (|  23*)— HisBEPBKSBNT&nons— 'Bs- 

LIANCE. 

In  absence  of  confidential  relations  between 
the  parties,  a  vendor  may  not  rely  upon  state* 
meats  by  the  purdiaser  as  constltatliig  baudiH 
lent  miraepresentatlona,  except  as  to  facta  of 
whidi  the  vendor  was  ignorant,  and  whidi  he 
had  reaaon  to  believe  the  purchaser  knew,  and 
except  possibly,  as  to  the  law  based  on  facts  of 
which  he  had  reason  to  believe  the  pordiaaer's 
knowledge  was  greater  than  his  own. 

[EH  Note.— FW  other  cases,  see  EVand,  Oat, 
Dig.  11  20, 23;  Dec.  Dig.  |  23.*] 

2.  Yehdob  and  PuRCHAsas  (S  44*)— Aonoira 
— Sdivicibnct  or  Evidsnob. 

In  an  action  to  cancel  a  contract  for  the 
sale  of  land  for  fraud  in  mIsrepresentlnB  that 
an  option  theretofore  given  by  plaintilf  to  an- 
other had  expired,  evidence  mm  to  show  tbat 
plaintiff  did  not  rely  on  defendant's  statement 
that  the  option  had  expired. 

[Bid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent,  IMg.  H  €8-76;  De&  Dig.  | 
44.*] 

3.  FUUD     a     11*)  — MlSRSraXBSKTATIONB  — 

Mattbbs  or  Opinion. 

Where  both  the  vendor  and  purchaser  knew 
the  facts  as  to  a  prior  option  given  by  the  ven- 
dor, a  statement  by  the  purchaser  that  snch  op- 
tion ex^red  on  a  certain  date  was  merely  an 
opinion,  as  to  a  qnestion  of  law,  based  on  facta 
known  to  both,  so  that  the  vendor  could  not 
predicate  fraud  apon  its  falsity. 

[Ed.  Note.— For  otiier  cases,  see  Fraud,  OenL 
Dig.  II 12,  18;  Dee.  Dig.  I  U.*] 

4.  FBAUD  a  12*)-TFaAUDI]XKITT  PBOnSK. 

In  absence  of  confidential  relations  between 
the  parties,  the  mere  making  of  a  promise, 
which  the  promisor  afterwards  fails  or  refuses 
to  perform,  is  not  actionable  fraud,  unless  the 
promise  was  made  without  any  intention  of  per- 
forming it;  Civ.  Code,  |  1572,  providing  that  a 
promise,  made  without  any  intention  of  per* 
forming  it,  in  order  to  iadnce  anotiier  to  enter 
into  a  contract,  constitutes  actionable  fraud. 

g!d.  Note.— For  other  case^  see  Fraud,  OenL 
.  1 14:  Dec;  Dig.  1 12.*] 

B.  CANCELIJ.TION  OF  InsTBcmxnTS  (I  43*)— 

Actions— Pboop—Vabjanok. 

In  an  action  to  cancel  a  contract  Cor  tiie 
sale  of  land  for  fraud  in  misrepresenting  that 
an  option  tiieretofore  given  by  plaintiff  to  an- 
other had  expired,  in  whidi  plaintiff  did  not  al- 
lege or  reply  npon  fraud  by  defendant  la  prom- 
ismg  to  cancel  his  own  agreement  to  purchase, 
if  the  other  option  holder  accepted  luB  option, 
without  any  intention  of  performing  such  agree- 
ment to  cancel,  he  is  not  entitled  to  relief  on 
that  ground,  though  the  evidence  tended  to  show 
such  facts,  and  it  alleged  it  might  have  beoi 
ground  for  relief. 

[Ed.  Note.— EV)r  other  cases,  see  Canodlatioa 
of  lastrnments,  Cent  Dig.  |S  96-99;  Dec.  Dig. 
I  43.*] 

6.  Vendob  ahd  Pubchaseb  (I  18*)— Optioh 

AgBBBUENTS— ACCBPTANCE. 

The  unconditional  acceptance  of  an  option 
to  purduue  land  constitutes  a  binding  contract, 
enforceable  by  the  acceptor. 

[Bd.  Note.— For  other  caso,  see  Vendor  and 
Purchaser,  Gent  Dig.  |  23;  De&  Dig.  1 18.*] 

7.  Cancellatior  of  Instbtjicbntb  (j  25*)— 
GaouN  ds—Fbaud— Defenses. 

If  defendant  frandulently  induced  plaintiff 
to  execute  a  contract  to  sell  land  after  plaintiff 
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bad  executed  an  option  agreement  to  sell  to  an- 
other, the  mere  fact  that,  after  the  acceptance 
of  plaintilTa  option  by  such  other,  hla  agreement 
to  purchase  from  plaintiff  was  changed  slightly 
aa  to  tht  terms  of  payment  and  the  rate  of  In- 
terest would  not  be  a  defense  to  plaintiff's  ac- 
tion to  annul  his  contract  with  aefendant  for 
frand. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Inatromenta,  Dec.  Dig.  |  26.*] 

Department  1.  Appeal  from  Superior  Court, 
Los  Angelee  County;  Chas  Monroe,  Judge. 

Action  by  Jacob  Bhelngans  against  Oacar 
B.  Smith,  lu  vhicb  B.  L.  Hopper  &  Son  in- 
tervened. From  a  judgment  for  plaintlfF 
and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Rerersed. 

Val^tine  &  Newby,  for  appellant  Haas, 
Ourett  &  Dqnnlgan,  for  reapondoit 

SHAW,  J.  Tbe  defondant  appeals  ftom 
tlie  Judgment  and  from  an  order  denyli^;  a 
new  trlaL 

The  plaintiff  snes  to  cancel  a  contract, 
ezecBted  by  blm  to  the  defoodant;  and  to 
Qulet  ids  title  against  all  claims  of  said  de- 
ffmdant  under  said  contract  The  contract 
was  made  on  November  29,  1909.  It  was 
B^ned  by  both  parties.  Rheingans  thereby 
agreed  to  sell  to  Smith  a  certain  tract  of 
land  for  9166,600,  of  which  f 1,000  was  thm 
paid  by  check.  $4,000  was  to  be  paid  on 
completion  of  title  to  tbe  land,  f81,S00  In 
six  months,  $60,000  on  Jane  1,  1913,  and 
$00,000  on  June  1,  1914.  It  Is  alleged  that 
Smith  induced  Bhelngans  to  CKecnte  the  con- 
tract by  fraud.  The  court  b^ow  made  flnd- 
'ings  to  that  effect,  and  gave  judgment  ac- 
cordingly for  the  relief  prayed  for.  In 
support  of  his  appeal.  Smith  Insists  that 
ntither  the  evidence  aot  the  facts  alleged 
support  ttie  charge  of  fraud. 

The  facts  allied  as  consUtntlng  the  fraud 
complained  of  are  as  follows:  Bhelngans, 
btfng  the  owner  In  fee  of  the  land,  had  gfren 
to  the  Interrener,  B.  L.  Hopper  &  Son,  a 
corporation,  ui  option,  in  writing,  to  buy  the 
land  at  the  price  ot  $166,076,  to  be  exerdsed 
with&i  90  days  from  its  date,  which  was 
September  1,  1000.  One-third  ct  the  price 
was  to  be  paid  m  the  execution  ot  a  deed, 
and  the  balance  In  Are  equal  annual  payments 
at  7  per  cent  Interest  Smith  knew  of  this 
option  and  all  its  terms.  It  expired,  as 
must  be  obserred,  on  Noronber  80, 1909.  On 
November  29,  1009,  Smith  r^eaented  to 
Bhelngans  that  this  optlcm  had  eiqtired  <m 
September  28, 1009,  and  that  Bhdngans  was 
thai  free  to  sell  the  land  to  SmlUi.  Bheln- 
gans then  declared  that  be  iroold  not  sell 
to  Smith,  onleas  the  Hopper  option  had  ex- 
pired, or  was  not  accepted.  Smith  thereupon 
furthCT  represented  that  If  Bhelngans  would 
ezecnte  tbe  contract  to  sell  to  him,  and  the 
option  had  not  so  expired,  and  Hopper  ft 
Son  should  exercise  the  right  within  the  time 
actually  limited,  he  (Smith)  would  regard  the 


agreonent  betveen  hlmsdf  and  Bhelngans 
as  in^ectlTO,  and  vronld  caned  the  same  and 
return  It  to  Bhelngans.  Bhelngans  was  not 
sufficiently  conversant  with  the  BbigUsh  lan- 
ffuage  to  fully  nnderstond  the  meanlig  of 
the  phrase  'Vithin  ninety  days  fnan  the  date 
hereof."  He  h^eved  said  ngvesoitations  of 
Smith  that  the  option  had  expired,  and  re- 
lying thefeon,  and  also  upon  the  promise  of 
Smith  to  caned  the  contract  if  hla  statemwt 
was  wrong,  and  the  option  was  duly  ex^- 
dsed  by  Hopper  ft  Son,  he  thai  and  there 
execnted  the  contract  now  sought  to  be  can- 
celed, and  accepted  Smith's  cbedk  for  $1,000 
thereon.  The  complaint  allies  that  It  was 
executed  <m  the  80th,  but  the  contract  it- 
self and  tlie  undisputed  evidence  shows  that 
it  was  executed  (m  the  29th.  On  Novonher 
SOtb  Hopper  ft  Son,  In  writing,  accepted  the 
option,  and  thereupon  Bhelngans  made  an 
agreement  to  sell  the  land  to  that  corpora- 
tion. A  few  weeks  aft^^rd  this  suit  was 
begun.  The  findings  are  substantially  the 
same  as  the  auctions. 

[1]  Without  considering  the  suffldoicy  of 
the  facts,  as  diarged,  to  constitute  fraud, 
and  proceeding  to  the  evidence,  we  think  it 
Is  clearly  insufficient  to  show  1^1  fraud  in 
Oie  ftUse  represoitation  charged.  Smith  and 
Bhelngans  did  not  occupy  confidential  rela- 
tions to  each  oth«.  One  was  the  sdlw,  the 
other  tiie  buyer;  and  they  dealt  as  strainers. 
Bhdngans,  therefore,  had  no  Indncement  or 
right  to  rdy  on  tiie  statemcmts  of  Smith,  ex- 
c^  as  to  the  facts  of  which  Bhelngans  was 
ignorant  and  which  he  had  reason  to  believe 
Smith  knew,  and  except,  possibly,  as  to  the 
law  based  on  facts  of  whifAi  he  had  reason 
to  bdieve  Smith's  knowledge  was  greater 
than  his  own.  He  coald  not  predicate  fraud 
on  a  statement  by  Smith  as  to  the  law  ap- 
plicable to  facts  equally  well  known  to  both 
ot  them.  Bhdngons  bad  a  duplicate  copy  of 
the  option  to  Hopper  ft  Son.  At  the  inter- 
view on  tbe  evening  of  November  20tb,  when 
the  contract  in  question  was  made,  Bhdn- 
gans  said  that  the  option  ran  out  on  the 
evening  <tt  Novonber  SOth.  Smith  said,  "It 
will  run  out  tonight"  Bhelngans  tiien  got 
his  copy  of  the  optl(m  agreonent  and  showed 
It  to  Smith,  who  then  said,  'It  will  run  out 
tonight  at  12  o'clock."  Bhelngans  said,  "Z 
d<m't  believe  it"  Smith  then  proposed  the 
plan  of  t&klng  on  agreement  and  caacding 
it  if  Ho]n*r  ft  Son  took  the  land  the  next 
day  upon  the  option.  Bhelngans  consented, 
sl^ed  the  agreemmt  with  Smith,  and  ac- 
cepted SmlUi's  diedc  tor  $1,000  ttuxeoa. 
This  la  Bhelngans'  version  of  the  traiuac- 
tlon,  and  it  ii  not  contradicted.  There  was 
no  claim  by  Bhelngans  to  SmltA,  nor  upon 
tbe  trial,  that  he  was  not  entlrdy  familiar 
with  the  language  of  the  option,  or  that  he 
did  not  understand  Its  meaning. 

[1,1]  It  is  plain  from  this  ■  evidence  of 
Bhelngans  himself  that  he  did  not  credit 
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Smltb^  statement  as  to  the  time  the  option 
expired,  and  did  not  relr  <hi  It.  And,  even  it 
he  had  beltored  it  and  relied  on  It,  the  state- 
ment of  Smith  was  a  mere  opinion— an  opin- 
ion on  a  question  of  law,  based  on  &ctB 
known  to  both  alike.  Such  an  opinion  by  one 
occapylng  no  confldoitial  relatiott  toward  the 
person  to  wbom  it  is  addressed  does  not 
Justify  satii  person  In  relying  upon  it,  and 
It  Is  not  a  snffldent  basis  to  sai^ort  a  dba^ 
of  frandnlent  nilsrcs>reaentatlon.  Ghoato  t. 
Hyde,  120  Oal.  584,  62  Paa  118;  BendeU  t. 
Scott,  70  Gal.  614,  U  Pac.  779;  Nonnnan  r, 
Sntter,  etc.,  Co.,  81  Oal.  6,  22  Pac.  616,  6 
R.  A.  210;  Lee  T.  McClelland,  120  CaL  147, 
62  Pac.  800;  20  Cyc  17;  14  Am.  &  Eng. 
Ency.  of  I<aw,  34. 

[4,  B]  The  promise  of  Smith  to  cancel  bis 
agreement.  If  the  option  of  Hopper  &  Son 
was  takm  up,  appears  to  have  been  the  in- 
•dnoement  upcm  which  Bh^gans  relied  In 
making  the  agreement  wltii  Smith.  The 
mere  making  of  a  promise,  wUch  the  prom- 
isor afterwards  falls  or  lefuses  to  perform, 
does  not  constitute  actionable  fraud.  20  Cyc. 
20;  14  Am.  &  Bag.  Ency.  of  Law,  47;  Law- 
rence T.  Gayetty,  78  CaL  131,  20  Pac;  382, 
12  Am.  St.  B^  20.  In  the  absence  of  con- 
fidential relattcoia  between  the  parties,  it  Is 
only  when  such  promise  Is  made  without 
any  Intuition,  of  performing  It  that  It  be- 
comes fraudulent  In  law  or  equity.  CIt. 
Code,  i  1672;  Lawrence  t.  Gayetty,  supra; 
Brlson  7.  Brison,  76  Cal.  527,  17  Pac.  689,  7 
Am.  St  Bep.  180 ;  Langley  t.  Rodriguez,  122 
Cal.  681,  56  Pac.  406.  68  Am.  St.  Rep.  70. 
Smith,  in  his  testimony,  admitted  that  he 
knew  all  the  time  that  the  option  did  not 
«cplre  until  November  SOth,  and  there  Is 
some  evidence  tending  to  support  the  infer- 
CTce  that  when  he  made  the  promise  to  can- 
cel his  own  agreemoit  he  intended  not  to 
perform  It.  But  there  is  no  averment  re- 
garding audi  Intmt,  nor  any  finding  upon  It, 
and  the  record  sbows  that  this  species  of 
fraud  was  not  su^wted  during  the  trial, 
and  that  the  case  was  not  tried  upon  the  the- 
ory that  such  fraud  was  the  basis  of  the 
action.  The  briefs  on  this  appeal  contain  no 
reference  to  such  fraud.  In  such  circum- 
stances, we  must  adhere  to  the  rule  that  a 
party  Is  required  to  prove  the  case  as  al- 
leged, and  cannot  recover  upon  proof  of  oth- 
er facts  not  alleged,  which  might  edtltle  him 
to  the  relief  asked.  If  such  tradS  is  relied 
on.  It  can  only  be  done  upon  a  new  trial 
under  an  amended  complaint. 

It  has  occurred  to  the  court  that  the  de- 
fendant might  be  held  to  be  estopped  to 
assert  rights  under  his  contract,  upon  the 
principles  stated  In  Seymour  v.  OeMchs.  166 
Cal.  794,  106  Pac.  88,  134  Am.  St  Rep.  154. 
But  here  again  we  are  confronted  with  the 
fact  that  neither  In  the  pleadings,  nor  upon 
the  trial  In  the  court  below,  nor  upon  this 
appeaL  has  there  been  any  suggestion  to 


that  ^ect.  and  the  mle  Just  stated  forbids 
an  affirmance  on  such  new  grounds. 

[1, 7]  .As  the  case  is  to  be  remanded  for  a 
new  trlaL  and  than  may  be  amended  plead- 
ings, it  Is  necessary  to  state  our  views  upon 
another  point  Wb«i  Hopper  ft  Son  accepted 
the  option  without  qnallflcation,  It  became 
at  race  a  binding  contract  entoroeable  by 
that  company.  Civ.  Code,  |  1686:  Four  Oil 
Co.  T.  United  O.  P.,  145  Cal.  624,  79  Pac. 
866,  68  L.  B.  A.  226;  20  Am.  ft  Eng.  Ency. 
of  Law.  601.  If  the  contract  of  Smith  with 
Rh^ngans  Is  found  to  be  fraudulent  the 
mere  fact  that  Hopper  ft  Son,  aftw  acc^>t- 
Ing  their  option,  agreed  with  ^elngans  upon 
sll^tly  dUfermt  terms  of  paymrat  and  a 
lower  rate  of  interest  upon  the  deferred  pay- 
ment, would  be  no  defense  in  favor  of  Smith 
to  the  action  to  set  aside  his  cratract  for  the 
fraud.  What  effect  it  would  have  If  his 
cratract  Is  not  found  to  be  fraudulent  and 
his  rig^t  to  relief  upon  his  cross-complaint 
to  raforce  it  becomes  important  Is  a  ques- 
tion whldi,  upon  the  record  and  agreemrat 
before  us.  we  ttilnk  it  best  not  to  ooulder. 

The  Judgmrat  and  order  an  reversed. 

We  concur:  ANOELLOTTI,  J.,  SLOSS,  J. 


In  xe  HENDERSON'S  BSTATIL 
(S.  r.  5,885.) 
(Supreme  Court  of  OslUornla.   Nov.  22,  lOlL 
Rehearing  Denied  Dee.  22, 1011.) 

1.  Wills  (|  457*)  —  OonsTBUCizoN  —  *a:«A- 

T£ES." 

Testator  hj  olwr&phic  win,  after  having 
bequeathed  to  his  wife  the  homestead  with  fur- 
niture, etc..  together  with  a  one-fourth  interest 
In  the  residue  after  paying  all  bequests  made, 
bei^ueathed  the  remaiDiug  three-fourtba  of  the 
residue  to  bia  three  other  children,  and  provid- 
ed that  it  any  of  the  'legatees'*  died  before  tes- 
tator's death,  then  the  legacy  provided  for  him 
or  her  should  be  divided  equaUy  among  the  reaid- 
nary  legatees.  Held,  that  the  word  "legatees" 
was  used  in  an  ordinary  nontechnical  sense  to 
include  beqnests  of  hoUi  real  and  personal  prop- 
erty, and  that  nnder  the  rule  that  the  testators 
intention,  aa  disclosed  by  the  language  used, 
must  control,  such  term  Included  the  bequest  to 
the  wife,  and  that  on  her  predeceasii^  the  tes- 
tator her  riiavs  became  a  part  of  the  residue 
within  'the  substitoticmary  claaie. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  975:  Dec.  Dig.  {  457.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4084-^086.] 

2.  Wills  (1  622*)— Construction— "Gift  to 
Glass.** 

A  bequest  to  a  doss  Is  a  gift  of  an  aggre- 
gate sum  to  a  body  of  persons,  uncertain  in 
number  at  the  time  of  the  gift  to  be  ascertained 
at  a  future  time,  who  are  ail  to  take  in  definite 
proportions;  the  share  of  eadi  being  dependent 
for  its  amount  ra  the  altlmato  nomoar. 

[Ed.  NDte.--For  other  cases,  see  WHIs,  Cent 
Dig.  I  U14;  Dec  Dig.  I  622.*] 

8.  Wills  (I  623*)— Constbuction— Substitu- 
Tioif  AST  Clause — Gift  to  Class. 

Testator,  having  bequeathed  certain  lega- 
das.  gave  the  tiomestead  to  his  wife,  aod  then 
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provided  for  a  dlvlBioii  of  tbe  resldoe  of  hU  o- 
tate  equally  between  her  aod  bie  three  snrrlvioff 
children,  providloff  that  ■hould  ttny  of  the  lega- 
tees die  before  testator  s  death,  the  l^cy  pro- 
vided for  him  or  her  should  be  divided  equally 
among  the  residuary  legatees.  Held,  that  such 
substitationary  clause  provided  for  a  gift  to  the 
residaaiT  legatee*  a*  a  daaa,  u  that  on  the 
death  of  tiie  wife  befwe  tesUtor  her  share  of 
the  reaidue  was  divisible  between  the  surviving 
nddnary  legatees. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  lllS;  Dec.  Dig.  |  S23.*] 

Department  1.  Appeal  from  Superior 
Court,  HamboWt  County;  Clifton  H.  Con- 
nick,  Judige.  * 

Application  for  an  order  <a  dlBtributlon  of 
the  estate  of  James  W.  Henderson,  deceased. 
From  an  order  d^lng  the  dalm  of  certain 
legatees  to  a  ahare  In  the  residue,  Ruth  Hen- 
derson sppuils.  Affirmed. 

Rehearing  Denied;  Beatt7i  O.  J.,  dissent- 
ing. 

E.  W.  Wilson,  for  appellant  IVenver  Serler 
and  J.  F.  Coonan.  for  respondents. 

8L0SS,  J.  This  Is  an  an>eal  from  a  de- 
cree of  partial  distribution.  James  W.  Hen* 
derson  died  on  Jnly  13,  1910,  leaving  a  will 
which  was  admitted  to  probate  in  the  county 
of  Humboldt  The  will,  which  was  olograph- 
ic, was  dated  October  3,  1905.  By  its  first 
and  second  paragraphs,  the  testator  declares 
his  desire  to  save  trouble  to  his  wife  and  cfaU- 
dr»i,  and  to  deal  Justly  and  fairly  by  all  for 
whom  he  makes  provision,  and  appoints  as 
executors  his  wife,  Amelia  J.,  his  daughters, 
Ida  H.  Sevier  and  Alice  J.  Henderson,  and 
his  son,  George  Y.  Henderson.  Paragraph  3, 
disposing  of  the  estate,  reads  as  follows: 

"3rd.  That  after  paying  all  my  Just  debts 
and  funeral  expenses  the  rest  and  residue  of 
my  estate  shall  be  disposed  of  as  follows,  viz.: 

"To  my  grand  children  Abby  J.  Sevier  one 
thousand  dollars,  to  Henry  Sevier  one  thou- 
sand dollars,  to  Stanley  Sevier  one  thousand 
dollars,  to  Ernest  Sevier  one  thousand  dol- 
lars, to  Randolph  Sevier  one  thousand  dol- 
lars, to  Josephine  Sevier  one  thousand  dollars 
and  to  Helen  Sevier  one  thousand  dollars. 

"Also  to  my  grand  children  of  my  son  B. 
W.  Henderson,  deceased:  To  James  W.  Hen- 
derson ten  thousand  dollars  and  to  Kuth  five 
thousand  dollars,  and  to  their  motbei  Eda 
Henderson,  five  hundred  dollars  and  all  my 
Interest  in  the  house  and  lot  on  Seventh  Street, 
in  Eureka,  where  she  now  resides  with  bei 
family. 

"To  my  sister.  Bell  H.  Love,  of  Boulder, 
state  of  California,  one  thousand  dollars. 

"To  Cora  Cattemole  (nee  Cora  Lore)  five 
hundred  dollars. 

"To  my  sister,  Martha  Coombs,  now  of 
Windsor,  Canada,  one  thousand  dollars. 

"To  David  H.  Henderson,  one  thousand 
dollars  and  all  interest  I  have  in  his  farm 
in  the  town  of  Norfolk,  in  the  eoontr  of  St 


Lawraice,  stute  of  New  Tortc,  where  be  now 
resides. 

'*To  my  dear  wi^  Amelia  J.,  the  home- 
stead where  we  now  reside  on  the  comer  of 
4th  and  H  streets,  Eureka,  California,  and  all 
furniture,  books  and  pictures,  and  all  my  Jew- 
elry and  one-fourth  Interest  In  all  tba  rest 
and  residue  of  my  estate  after  paying  all  the 
bequests  herdn  provided  to  be  paid. 

"To  my  daughter,  Ida  Sevier,  one-quarter 
interest  in  the  residue  of  my  estate,  after 
paying  the  bequests  herein  provided  for. 

"To  my  daughter  Alice  J.  Hoaderson,  one- 
quarter  interest  of  the  residue  of  my  wtate 
after  paying  the  bequests  herein  provided 
for. 

"And  to  my  son,  George  Y.  Hoiderson,  one- 
quarter  interest  of  the  residue  of  my  estate 
after  paying  the  bequests  herein  provided  for. 

"Should  any  of  the  legatees  herein  provid- 
ed for  die  before  my  death,  then  the  legacy 
provided  for  him  or  her  shall  be  divided 
equally  among  the  residuary  legatees. 

"My  execjitors  shall  have  power  to  collet 
buy,  sell,  or  trade  In  any  of  the  property  here- 
by bequeathed,  and  so  far  as  possible  to  avoid 
the  interference  of  courts." 

[0  The  wife,  Amelia  J.  Henderson,  died 
after  the  making  of  the  will  and  before  the 
death  of  the  testator.  Stu*viving  the  testator 
as  his  heirs  at  law  were  his  son,  George  Y. 
Henderson,  and  the  two  daughters,  Ida  Sevier 
and  Alice  J.  Henderson,  named  as  executor 
and  executrices  of  his  will,  and  two  grand- 
children, James  W.  Henderson  and  Ruth  Hen- 
derson, son  and  daughter  of  E  W.  Hender* 
son,  a  son  of  the  testator,  who  had  died  prior 
to  the  making  of  the  will.  The  proceedings 
now  before  us  were  Instituted  by  a  petition 
for  partial  distribution  presented  by  George 
Y.  Henderson,  Ida  Sevier,  and  Alice  J.  Uea- 
derson,  the  surviving  children  of  the  testator. 
By  such  petition,  they  asked  distribution  to 
them  of  the  entire  residue  of  the  estate  over 
and  above  the  amount  required  for  payment 
of  the  cash  legacies  and  the  devises  of  inter- 
ests in  real  property  given  by  the  will  to  Eda 
Henderson  and  David  B.  Henderson,  respec- 
tively. The  contention  of  the  petitioners  was 
that  they  were  entitled  to  receive  equal  one- 
third  shares  of  the  residue,  including  the 
property  devised  and  bequeathed  to  the  tes- 
tator's wife,  Amelia  J.  Henderson.  On  the 
other  hand,  the  granddaughter,  Ruth  Hender- 
son, who  was  a  minor  and  appeared  by  her 
guardian,  opposed  the  application,  and  filed 
a  petition  on  her  own  behalf  for  partial  dis- 
tribution; her  contention  being  that  the  be- 
quests and  devises  to  the  wife,  Amelia  J.  Hen- 
derson, lapsed  by  her  death  and  passed  to  the 
testator's  heirs  at  law,  of  whom  said  minor 
was  one.  The  court  below  granted  partial 
distribution  as  prayed  by  the  surviving  son 
and  daughters  of  the  decedent  The  grand- 
daughter appeals. 

The  correct  solution  of  the  problem  so  pr» 
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sen  ted  depends  prlndpally  upon  the  meaning 
of  the  following  clause  of  tbe  will:  "Should 
any  of  the  legatees  herein  provided  for  die 
before  my  death,  then  the  legacy  provided  for 
him  or  her  shall  be  divided  equally  among  the 
residuary  legatees."  Tbe  widow  was  herself 
one  of  those  to  whom  the  residue  was  givra. 
The  distribution  to  the  respondents  of  the 
share  which  she  would  have  taken  requires 
a  holding,  first,  that  the  widow  Is  Included  in 
the  phrase  "any  of  the  legatees  herein  pro- 
vided for"  in  the  substitutionary  clause;  and 
second,  that  the  gift  over  Is  to  the  takers  of 
the  residue  as  a  class,  and  Is  consequently  to 
be  divided  among  tliose  members  of  the  class 
who  may  survive  the  testator. 

The  primary  purpose  of  all  interpretation 
of  wills  is,  of  course,  to  ascertain  the  testa- 
tor's intrat,  as  disclosed  by  the  language  he 
has  used.  Civ.  Code,  {  1317.  Of  this  class  of 
questions,  It  may  be  said,  with  more  truth, 
perhaps,  than  of  any  other,  that  each  case 
depends  upon  its  own  peculiar  facts,  and  that 
precedents  have  comparatively  small  value. 
"Except  for  the  establishment  of  general  prin- 
ciples, very  little  aid  can  be  procured  from 
adjudged  cases  in  the  construction  of  wills. 
It  seldom  happens  that  two  cases  can  be 
found  precisely  alike"— says  Washington,  J., 
Id  Lambert's  Lessee  v.  Paine,  S  Cranch,  131, 
2  L  Ed.  377.  Bosenberg  v.  Frank.  &8  Cal. 
887, 411;  Le  Breton  v.  Cook,  107  CaL  410,  416, 
40  Pac.  5S2.  It  la  particularly  important  to 
bear  this  in  mind  in  considering  two  cases 
presently  to  be  mentioned  as  strongly  relied 
on  by  the  appellant. 

In  the  case  at  bar,  the  appellant  contends 
that  the  testator  made  a  distinction  between 
"legatees"  and  "residuary  legatees,"  and  that 
the  latter  were  not  described  as  among  those 
whose  "legacies"  were,  in  the  event  of  their 
death,  to  go  to  the  residuary  legatees.  As  a 
mere  matter  of  definition,  the  word  "legatees" 
Incdndes  residuary  as  well  as  other  legatees. 
But,  if  the  two  expresslooa  are  to  be  diCTer- 
entlated,  the  widow  (whatever  may  be  said 
of  the  surviving  daughters  and  son)  certainly 
answered  the  designation  of  "l^tee,"  In 
addition  to  that  of  "residuary  l^tee."  She 
Is  given,  not  only  a  share  in  the  residue,  but 
the  testator's  furniture,  books,  pictures,  and 
Jewelry.  As  to  tbese  itans,  idie  la  clearly  a 
l^tee,  and  the  property  so  bequeathed  to 
her  Is  a  l^cy.  To  this  extent,  at  least,  the 
provision  for  her  tal]B  within  the  express 
terms  of  tbe  sobstltntionary  clanse.  It  is 
hardly  to  be  supposed  that  the  testator  de- 
signed that  the  property  specifically  bequeath- 
ed to  Ills  widow  should  go  as  directed  if  she 
should  die,  while  the  residuary  provision  for 
her  should  lapse  and  pass  to  his  heirs  as  un* 
disposed  of.  No  intent  to  make  such  distinc- 
tion appears  on  the  foce  of  the  sabstitution- 
ary  clause. 

The  appellant  aqpaes  forthOT  that,  Inaa- 
much  as  the  estate  (and  the  residue)  Included 
both  real  and  peisonal  property,  such  real 
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property  as  was  contained  in  the  reeidue  could 
not  be  covered  by  a  gift  over  of  "legacies" 
given  to  "legatees."  But,  while  technical 
words  In  a  will  are  ordinarily  to  be  taMea  in 
their  technical  sense,  they  will  not  be  so  tak- 
en when  it  appears  that  they  were  used  in 
another  sense  by  a  testator  who  drew  his  will 
without  an  acquaintance  with  the  technical 
sense.  Civ.  Code,  {  1327;  Estate  of  Peabody. 
154  CaL  173,  97  Pac.  184.  The  wlU  before  us 
was,  as  we  have  said,  olographic,  and  it  Is 
perfectly  clear  from  Its  provisions  that  tlie 
testator  was  nn&mlllar  with  the  dlstlnctloss 
between  terms  appropriate  to  testamentary 
gifts  of  personal  and  those  of  real  estate. 
Although  the  estate  comprised  realty,  the  will 
does  not  contain  the  word  "devise"  or  "dev- 
isee." The  testator  makes  gifts  of  his  inter- 
est in  real  estate,  and  then  speaks  of  the  resi- 
due, after  paying  all  the  "bequests  herein 
provided  for."  He  makes  provision  for  "re- 
siduary legatees,"  but  says  nothing  of  **re- 
siduary  devisees."  It  Is  plain,  therefore,  that 
the  testator  used  the  terms  "bequests,"  "leg- 
acy," "l^tees,"  and  "residuary  legatees" 
loosely,  and  without  r^ard  to  their  exact 
technical  meaning.  In  order  to  give  full  ef- 
fect to  these  expressions,  they  must  he  read 
as  referring  to  gifts  and  takers  of  realty,  as 
well  as  of  personal  property. 

The  position  that  the  widow,  unquestion- 
ably a  legatee  taking  a  specific  legacy.  Is 
clnded  from  the  operation  of  the  substitution- 
ary clause  can  be  supported  only  by  making 
the  gift  over  dependent  upon  the  death  of 
l^tees  receiving  pecuniary  I^des.  This 
donstmctlon  would,  however,  require  us  to 
write  Into  the  clause  words  of  qualification 
not  used  by  the  testatoi^a  course  which  is 
unauthorized,  unless  required  to  carry  out 
the  intent  disclosed  by  the  ^tlre  Instrument. 
We  find  nothing  in  this  will  tending  to  show 
that  Henderson  meant  "pecuniary  legatee" 
when  he  said  "legatee."  Again,  the  con- 
struction urged  by  appellant  would  lead  to 
intestacy  as  to  one-fourth  of  the  residue,  a 
result  that  is  not  presumed  to  have  been  In- 
tended (Civ.  Code.  1 1326),  particularly  where, 
as  here,  the  will  as  a  whole  indicates  that  the 
testator  Intended  to  dispose  of  all  the  proper- 
ty be  should  leave.  O'Connor  v.  Unrphy,  147 
Cal.  148,  81  Pac.  406;  Bstate  of  Lnx,  149  CaL 
200,  85  Pac.  147. 

Two  cases  are  cited  by  appellant,  who  con- 
fidently asserts  that  they  require  a  contraiy 
holding  to  that  above  indicated.  Of  eatA  of 
them  It  may  be  aald  that  the  language  con^ 
stmed  differs  materially  from  that  used  in 
the  HenderaoD  wiU.  As  we  have  suggested, 
great  caution  must  be  enrclsed  In  seeking  to 
apply  to  one  will  the  InterpretatloD  which  has 
been  given  to  another.  In  Estate  of  Blcharda, 
164  CaL  478.  96  Pac.  628,  the  wUl,  after  pro- 
viding for  the  payment  of  certain  ennmerated 
lei^(dea,  gave  and  bequeathed  the  rest,  resi- 
due, ami  remainder  of  the  estate,  of  wba^ 
ever  kind  and  character,  to  teatator'a  two 
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bTotheiB,  WlUlam  S.  and  Francla  Rlcbards. 
It  then  went  on:  "In  the  erent  of  the  death 
of  any  one  or  more  of  the  legatees  herein 
named,  before  they,  or  either  of  them,  shall 
have  received  their  bequests,  the  share  of 
such  deceased  legatee  or  legatees  shall  be 
paid  to  my  brother  William  S.  Richards." 
Francis  died  before  dlstribntlon.  The  court 
held  that  bis  share  of  tbe  residue  did  not,  by 
virtue  of  the  substitutionary  clause,  pass  to 
wmiam  S.  Without  going  Into  the  matter  at 
length,  we  may  point  out  that  this  conclusion 
was  based  upon  and  fully  justified  by  a  num- 
ber of  considerations  which  are  not  applica- 
ble to  the  Henderson  case.  The  will  of  Rich- 
ards did  not  speak  of  the  brothers  to  whom 
tbe  residue  of  real  and  personal  property  was 
given  as  legatees.  It  provided  for  a  gift  over 
in  the  event  of  the  death  of  one  or  more  of 
the  "legatees"  (a  term  not  Including,  as  It 
does  here,  any  of  the  residuary  beneficiaries); 
It  made  these  gifts  over  take  effect  In  case  of 
death  of  legatees  before  receiving  their  be- 
quests, thus  referring  to  payment  of  bequests 
In  course  of  administration,  rather  than  to 
the  receipt  of  a  part  of  the  residue,  which 
would  take  place  only  upon  distribution.  It 
provided  that  the  share  of  the  legatee  dylug 
should  be  "paid"  to  W.  S.  Richards,  a  form  of 
expression  apt  with  reference  to  money  leg- 
acies, but  inappropriate  If  applied  to  a  devise 
and  bequest  of  a  residue  comprising  real  and 
personal  property.  The  other  case  referred 
to  Is  Lyman  v.  Coolldge,  176  Mass.  7.  53  N,  E. 
831.  There  a  codicil  to  the  wUl  provided 
that,  In  case  of  the  death  of  certain  legatees, 
their  legacies  should  be  paid  to  their  legal 
representatives.  It  then  declared  that  "If 
any  of  the  other  legatees  named  In  my  will 
or  codicils  thereto  shall  die  before  my  de- 
cease, the  legacies  therein  given  shall  lapse, 
and  the  amount  thereof  shall  be  Included  In 
the  residue  of  my  estate."  Tbe  last  part  of 
the  clause,  1.  e.,  "shall  be  include^  in  the  real- 
due,"  was  h^d  by  the  court  to  "show  that 
the  testatrix  had  In  mind  something  outside 
of  the  residuary  estate  which  was  to  fall  in- 
to it"  But  this  reasoning  cannot  be  eald  to 
control  the  meaning  of  tbe  very  different  lan- 
guage now  before  us.  The  Henderson  will 
does  not  say  that  anything  is  to  be  "iuclnded 
in  the  residue,"  but  that  "legacies"  <a  word 
used  In  the  will  as  equivalent  to  "legacies  and 
devises")  "shall  be  divided  equally  among  the 
residuary  legatees." 

[2, 3]  The  remaining  point  to  be  considered 
to  whether  the  gift  over  ta  to  the  residuary 
l^^atees  as  a  class.  In  Estate  of  Murphy,  167 
Cftl.  63,  106  Pac.  230.  137  Am.  St  Rep.  110, 
this  court  quotes  with  approval  the  following 
definition  found  In  6  Jannan  on  Wills  (see- 
tion  232):  "In  l^al  contemplation,  a  gift  to 
a  dasB  18  a  gift  of  an  aisregate  sum  to  a  body 
of  persona,  nncertaln  in  nnmber  at  the  time 
of  che  gift,  to  be  ftacertained  at  a  future  time, 
who  are  all  to  take  In  equal  or  aome  other 
daflnlte  proportions;  the  ahare  of  each  beliig 


dep^denb  for  Its  amount  upon  tbe  ultimate 
number."  Taking  the  substitutionary  clause 
alone,  its  gift  of  legacies  of  legatees  dying  to 
"be  divided  equally  among  the  residuary  1^- 
atees"  would  seem  to  fulfill  every  require- 
ment of  this  test  Thus  It  is  said  In  the  Mur- 
phy Case  that  a  devise  to  "the  four  children 
of  my  late  sister  Catherine,"  without  further 
words,  would  amount  to  a  devise  to  a  class. 
In  that  case,  however,  the  words  quoted  were 
coupled  with  the  further  language:  "That  Is  to 
say.  I  give,  devise  and  bequeath  all  the  rest 
of  my  •  ♦  •  estate,  •  *  *  share  and 
share  alike,  to  TImottQr  J.  Flynn,  William  D. 
Flynn,  Mary  Jane  Logan  and  Kate  1.  Pren- 
dergast."  The  fact  that  the  clause,  read  as 
a  whole,  made  a  gift  to  the  devisees  nomina- 
tlm  was  held  to  indicate  an  intent  that  they 
should  take  individually  as  tenants  In  com- 
mon. It  is  true  that  in  the  original  gift  of 
the  residue  In  this  case  undivided  one-fourth 
interests  are  given  to  the  widow  and  children 
by  separate  individual  provisions.  But  the 
substitutionary  clause  is  separate  and  dis- 
tinct from  this.  It  deals  with  a  different  snb- 
lect,  and  Is  not  necessarily  controlled  by  the 
preceding  designation  of  individuals.  Neither 
the  Murphy  Case  nor  the  other  decisions  of 
this  court,  relied  on  by  appellant  (Estate  of 
Morrison,  IBS  Cal.  401,  71  Pac  453;  Estate 
of  Hlttell,  141  Cal.  432,  75  Pac.  53),  present  a 
form  of  disposition  like  the  one  here  involved. 
The  Hlttell  will  simply  bequeathed  all  the  tes- 
tator's property  to  two  persons  named.  It 
contained  no  element  of  a  class  designation. 
The  will  of  Morrison  contained  a  gift  of  the 
residue  to  be  divided  between  testator's  sister 
(named)  and  her  daughters  and  a  brother 
(named)  of  the  testator.  There  were  two 
daughters  of  the  sister.  It  was  held  that  thto 
was  a  gift  to  the  four  beneficiaries  as  Indi- 
viduals, and  not  a  gift  of  one-half  to  a  class 
composed  of  the  sister  and  her  two  daughters, 
nor  a  gift  of  a  third  to  a  class  composed  of 
the  daughtera  There  was  no  claim,  and  no 
room  for  a  claim,  that  the  four  persons  who 
were  to  take  constituted  a  class.  Tbese  dr^ 
cumstances,  coupled  with  other  indications  of 
the  entire  will,  fully  justified  the  conclnalon 
that  gifts  to  four  individuals ,  were  contem- 
plated. But  the  case  Is  very  different  from 
one  where  a  gift,  complete  in  itself.  Is  to  the 
residuary  legatees. 

The  cases  above  dted  emphaedze  the  point 
that,  in  seeking  to  ascertain  whether  a  gift 
Is  to  a  class,  the  paramount  consideration  is 
the  Intent  of  the  testator,  as  derived  from  the 
entire  Instrument  To  this  apparent  Intent, 
rules  of  construction  must  always  yield.  In 
the  case  at  bar,  the  interpretation  of  a  gift 
to  a  class  Is  strengthened  by  a  view  of  the 
wiU  as  a  whole,  ^be  sabstitntionary  clause, 
Including,  as  we  read  It,  gifts  over  of  the  reel' 
due  itself,  was  added  for  tbe  very  purpose  of 
preventing  Intestacy  as  to  any  part  of  the 
estate.  This  purpose  would  be  aocomplished 
by  division  ct  the  share  <tf  any  l^tee  dying 


Digitized  by 


600 


m  FAOmO  BEPORTEB 


(Cal. 


aiuoog  the  suttItots  of  tboae  who  were  to 
take  the  residue^  It  would  be  defeated,  and 
an  Inharmonioua  result  would  follow,  If  a 
part  of  such  share  were  to  pass  as  nndlsiwaed 
of,  while  the  rest  would  go  to  the  aurrlTors 
of  the  residuary  legatees.  In  the  particular 
event  which  has  occurred,  i.  e.,  the  death  of 
the  widow.  It  will  be  observed  that  the  con- 
strucUm  contended  for  by  appelant  would 
result  In  having  three-fourths  of  her  share 
go  over,  while  creating  a  lapse  as  to  one- 
fourth  of  the  very  interest  with  respect  to 
which  the  testator  designed  to  prevent  a 
lapse.  The  rule  favoring  a  construction 
against  Intestac?  applies  with  special  force 
to  this  feature  of  the  case. 

Without  undertaking  to  review  all  of  the 
many  cases  cited  by  the  rrapecUve  parties, 
we  state  our  conviction  that  the  con<^nslous 
reached  by  the  court  below  on  both  questions 
herein  discussed  are  In  harmony  with  the 
weight  of  author!^,  and  that  they  give  ef- 
fect to  the  testatoi^s  actual  Intention. 

^e  decree  Is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  BHAW,  J. 


PEOPLE  V.  BORELLO.    (Gr.  1.616.) 

(Supreme  Court  of  California.   Nov.  23, 
1911.) 

Cbiminal  Law  ({  S19*)— (X>ims8ioiia— Vol- 

CNTABT  ChABACTEB. 

A  confession,  obtained  by  threats,  Intlml* 
datioD.  Invective  and  false  itatements  by  the 

aheriff  and  district  attorney  wblle  accuBed  was 
under  arrest,  was  not  voluntary  and  was  not 
admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dtg.  S|  1163-1174;  Dec  Dig.  { 
51».*] 

In  Bank.  Appeal  from  Superior  Court, 
Amador  County ;  R.  C.  Rust,  Judge. 

Agostlno  Borello  was  convicted  of  arson, 
and  from  a  Judgment  rendered  by  the  Dis- 
trict Court  of  Appeal,  affirmii^  the  «>nvic- 
tlon,  be  appeals.  Reversed. 

James  H.  Creely,  Alfred  H.  Gohoi,  and 
Milton  Shepardson,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  J.  Chailes  Jones,  Deputy 
Atty.  (3en.,  C  P.  Vldnl,  Dlst  Atty.,  and 
Benjamin  P,  Tabor,  Special  Prosecutor,  for 
the  People. 

LORIGAN,  J.  This  appeal  was  ordered 
here  for  further  consideration  after  judg- 
ment rendered  by  the  District  Court  of  Ap- 
peal for  the  Third  Appellate  EMstrlet  afDrm- 
ing  the  Judgment  of  conviction  and  the  order 
of  the  trial  court  denying  a  motion  for  a  new 
trial,  from  both  of  which  the  defendant  ap- 
pealed. 

Defendant  was  accused  and  convicted  of 
the  crime  of  araon,  and  during  his  trial  a 
purported  confession  made  by  him  was  ad- 
mitted in  evidence,  and  the  principal  point 


on  this  appeal  is  as  to  t}ie  correctness  of  the 
ruling  of  the  court  in  that  respect 

The  crime  of  whidi  the  defendant  was  ac- 
cused was  the  felonious  burning,  <m  Febru- 
ary 6,  1906,  of  the  "Summit  House  Hotel," 
situated  on  the  road  leading  from  the  town 
of  Jackson  to  the  town  of  Sutter  CnA,  Ama- 
dor county.  It  appears  that  this  property 
was  for  several  years  and  at  the  date  of  its 
destruction  owned  by  one  G.  B.  Yldnl,  who, 
in  April,  190S,  leased  it  at  a  mwithly  rental 
of  $60,  and  for  a  term  of  six  years  to  C.  Le- 
porl  and  L.  C.  Bertln,  who  thea,  and  at  the 
time  of  tbe  fir^  were  engaged  in  business  in 
San  Francisco  under  the  firm  style  of  Berdn 
&  Lepori.  These  lessees  placed  this  defend- 
ant and  a  man  named  Faracone  In  possession 
of  the  property,  who  thereafter  conducted  it 
as  a  hotel  and  saloon.  In  July,  1906,  defend- 
ant executed  a  chattel  mortgage  covering  all 
the  hotel  and  fcltclien  furniture,  bar  fixtures, 
etc.,  in  the  hotel  and  saloon  in  fovor  of  said 
Bertln  &  lispori  to  secure  a  promissory  note 
for  $600  executed  by  dtfendant  to  them.  In 
March,  1907,  defendant  took  out  two  policies 
of  Insurance  on  the  personal  property  In  the 
hotel  for  11,000  each,  one  of  which,  however, 
expired  by  its  terms  before  the  fire.  There- 
after defendant  sold  his  interest  in  the  hotel 
and  saloon  business  to  one  Rossi,  who  alone 
seems  to  have  thereafter  conducted  it  until 
a  few  days  before  the  fire  vhea  he  abandon- 
ed the  business,  dosed  the  hotel,  and  left 
that  part  of  the  country.  A  few  days  after* 
ward  and  while  the  hotel  premises  were  va- 
cant they  were  destroyed  by  Ate,  The  de- 
fendant for  several  months  before  the  fire 
bad  be«i  Uvii«  In  San  Francisco  but,  a  few 
days  before  it  occuned.  tiad  been  seen  in  the 
vicinity  of  the  Sunmilt  House,  once  in  com- 
pany with  Lqtori  of  the  firm  heretofore  men- 
tioned, lessees  of  the  hotel;  another  time 
with  one  Manso,  a  resident  of  San  Francisco; 
and  some  11  months  prior  to  the  Are  de- 
fendant bad  raideavored,  but  unsnccessfnlly, 
to  prevail  on  one  James  Bryant  to  bum  the 
hotel,  olfering  him  $200  to  do  Bo. 

There  was  considerable  otb&  evidence  In 
the  case — conduct  on  the  part  of  the  fiefoid- 
ant  and  circumstantial  evidence — relied  on 
by  the  people  to  establish  the  guilt  of  the  de- 
fendant but  no  positive  evidence  except  his 
alleged  confession  directly  connecting  him 
with  the  commission  of  the  crime.  We  make 
no  further  reference  to  the  evidence  because 
our  purpose  has  been  to  only  state  such  of 
it  as  will  make  intelligible  the  matters  to 
which  the  confession  of  defendant  is  claim- 
ed to  have  been  addressed,  and  the  condition 
and  circumstances  under  which  it  was  made. 

It  was  not  claimed  by  the  people  that  the 
defradant  himself  actually  set  the  hotel  on 
fire.  The  theory  was  that  the  defendant 
at  the  instigation  of  Lepori,  engaged  a  man 
named  Manzo  to  go  from  San  Francisco  to 
bum  It,  and  that  be  actually  did  so;  the  mo- 
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tlTe  prompting  Leporl  being  that  by  the  de- 
struction of  the  property  the  firm  of  which 
be  was  a  member  would  be  relieved  from 
further  payments  on  their  lease,  which  atill 
had  three  years  to  ran  and  was  an  onproflta- 
ble  inrestment,  and  the  motive  of  defendant 
was  to  seenre  the  Insurance  money  on  his 
personal  property  situated  In  the  hotel. 

Now  as  to  the  conditions  and  circum- 
stances under  which  the  confession  of  de- 
fendant was  made: 

On  February  8,  1908,  three  days  after  the 
hotsi  was  burned  down,  the  defendant,  who 
bad  left  San  Francisco  for  Jackson,  Ama- 
dor county,  was  arrested  by  the  aherllf  of 
that  county  at  Martell,  a  railroad  station  a 
short  distance  from  Jackson,  and  taken  to 
the  county  jail.  The  next  evening,  Sunday, 
February  8tb,  he  was  brought  from  the  coun- 
ty Jail  to  the  office  of  the  district  attorney 
of  the  county,  where  were  present  the  dis- 
trict attorney,  the  sheriff  of  the  county,  a 
deputy  sheriff,  the  official  stenographer  of 
the  superior  court,  and  a  constable  of  Ama- 
dor county,  the  latter  being  present  at  the 
request  of  the  district  attorney,  to  act  as 
Interpreter,  the  defendant  being  an  Italian, 
who,  though  able  to  speak  the  English  lan- 
guage, did  so  brokenly.  This  Interview  In 
the  district  attorney's  office  lasted  at  least 
two  hours  and  a  half,  although  some  of  the 
parties  present  testified  that  It  lasted  nearly 
Ave  boars.  It  resulted,  after  defendant  had 
been  Interrogated  by  both  the  district  attor- 
ney and  the  sheriff,  In  what  purported  to  be 
a  confession  of  the  defendant  The  state- 
ment made  by  Mm  was  dictated  to  the  sten- 
ographic reporter,  who  transcribed  It  at 
once.  It  was  this  statement  which  was  ad- 
mitted In  evidence  as  the  confession  of  de- 
fendant, and  In  which  he  admitted  having 
taken  part  In  the  burning  of  the  building, 
having  at  the  instigation  and  request  of  Le- 
porl employed  a  man  whose  name  is  not  dis- 
closed In  the  written  confession  who  agreed 
to  and  did  burn  it. 

On  the  preliminary  showing  the  sheriff, 
district  attorney,  and  the  deputy  shertff  tes- 
tified generally  that  no  promises  were  held 
out  to  defendant  or  any  threats  or  Intimida- 
tion or  other  Improper  means  used  to  pro- 
cure talm  to  make  the  confession.  As  to 
what  took  place  at  the  Interview  the  district 
attorn^  testified:  "I  was  in  that  meeting  or 
investigation  for  a  period  of  about  two 
hours.  Both  Mr.  Gregory  and  myself  asked 
defendant,  Borello,  some  questions.  Of 
course  he  willingly  made  the  statement,  the 
whole  fltatanmt  bimself,  and  tbea  we  asked 
him  as  to  little  points  and  one  thing  and 
another  that  we  wanted  to  find  ont,  and  that 
took  up  about  two  hours.  •  •  •  "  Mr.  Wil- 
lis, the  atmographer  who  was  present  dur- 
ing all  the  Interview  which  culminated  in 
the  miifc^wg  of  the  alleged  omfemlon,  was 
not  called  by  the  prosecution  at  the  prelimi- 
nary showing,  and  hto  presence  as  a  witness 
had  not  hem  required  by  it 


On  the  part  of  defendant  he  himself  tes- 
tified, among  other  things,  that  both  the  sher- 
iff and  district  attorney  told  Mm  that  It 
would  be  better  for  him  If  he  would  tell  the 
truth  about  the  burning  of  tbe  hot^;  also, 
that  if  he  would  do  so  hotb  he  and  his  broth- 
er Marco  (who  was  then  under  arrest  also 
accused  of  burning  the  hotelT  would  be  al- 
lowed to  "go  free";  that  the  district  attorney 
told  him  that  he  did  not  want  to  keep  him 
In  Jail,  but  that  he  wanted  to  get  Lepori. 
He  stated  further  that  the  sheriff  had  told 
him  that  his  brother  Marco  had  made  a  full 
statement  of  the  cause  and  origin  of  the  flre, 
and  that  the  sheriff  stated  other  facts  tend- 
ing to  convey  the  impression  that,  in  this 
statement  so  claimed  to  have  been  made,  his 
brother  had  implicated  defendant  In  the 
crime,  and  that,  .If  defendant  would  not 
tell  the  truth  and  sign  a  statement,  his 
brother  Marco  could  get  14  years.  Other 
matters  were  testified  to  by  defendant  and 
other  witnesses  on  the  preliminary  showing 
tending  to  support  the  claim  of  defendant 
that  fats  confession  faad  not  been  procured 
from  him  freely  and  voluntarily.  All  these 
statements  of  defendant  and  the  other  wit- 
nesses In  his  behalf  were  specifically  denied 
by  the  shertff  and  district  attorney. 

The  prosecution  then  offered  the  confes- 
sion of  the  defendant  In  evidence,  to  which 
the  defendant  objected  on  tbe  ground  that  it 
had  not  been  shown  to  have  been  freely  and 
voluntarily  made.  Before  a  ruling  thereon 
the  defendant  asked  for  a  continuance  In  or- 
:  der  to  procure  the  testimony  of  Mr.  Willis, 
the  stenographer,  who  was  present  when  the 
interview  between  the  shertff,  district  at- 
torney and  the  defendant  was  had,  and  the 
alleged  confession  was  obtained.  The  court 
refused  the  continuance  and  said:  "If  you 
gentlemen  want  to  ai^e  upon  the  evidence 
that  is  In.  yon  can  do  that,  with  the  under- 
standing that  hereafter,  if  Mr.  Willis  comes, 
you  can  Introduce  his  evidence.  If  the  court 
should  sustain  your  objection,  there  will  be 
no  necessity  for  the  evidence  of  Mr.  Willis. 
If  the  court  should  overrule  your  objection, 
and  admit  the  confession,  you  can  have  Mr. 
Willis  hereafter  In  rebuttal  on  your  case, 
and  the  court  then  can  get  the  benefit  of  his 
evidence  as  well  as  the  jury;  and  if  neces- 
sary, after  such  a  showing  Is  made,  the  court 
can  role  at  that  time,  withdraw  tbe  confes- 
sion from  the  jury,  and  instruct  them  not  to 
entertain  it  I  Udnk  that  Is  the  only  way 
out  of  it." 

After  argument  the  court  over  the  objec- 
tion of  defendant  admitted  the  confession 
in  evidoice,  which  confession  consisted  of 
but  three  pagM  of  the  record,  and  amounted 
only  to  a  declaration  by  defendant,  as  here- 
tofore stated,  that  Leporl  had  engaged  him 
to  employ  a  man.  to  be  paid  by  L^rl,  to 
burn  up  tbe  hotel,  and  that  defendant  em- 
[doyed  such  a  man  and  the  hotel  was  bnmed. 

At  a  subsequent  seesion  of  the  court  the 
defaidant  In  the  meantime  havtag  procured 
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tbe  attendance  of  Mr.  Winis,  the  official  ste- 
nograpber  of  the  court  (not  then,  however, 
reporting  the  trial  of  defmdant)  called  him 
as  a  witness.  While  the  testimony  on  the 
preliminary  sfaowlng  on  the  part  of  the  proa- 
ecntUm  was  that.  In  the  interview  with  the 
defendant  on  the  0th  of  Febmary,  the  de- 
fendant made  his  statemuit  freely  and  will- 
ingly, and  that  the  sheriff  and  district  attor- 
ney "then  would  ask  him  aa  to  little  points 
and  one  thing  and  another  that  we  wanted 
to  find  oat,"  the  notes  taken  by  the  stenog- 
rapher and  from  which  he  testified  show 
very  clearly  Just  what  took  ^ace,  and  bow 
the  Interview  with  or  Investigation  of  the  de- 
fendant was  held  as  far  as  the  notes  speak 
on  the  subject  What  the  stenographn  took 
down  he  had  not  been  requested  to  do  by  any 
one,  bat  did  it  of  his  own  voUtion.  He  tes- 
tified that  all  the  public  officers  heretofore 
named  were  present  in  the  office  of  the  dis- 
trict attorney  with  the  defendant  and  that 
the  latter  was  qaestloned  by  both  the  dis- 
trict attorney  and  the  sheriff  directly,  and 
also  through  the  medium  of  an  Int^reter, 
and  that  th^  were  all  in  the  office  of  the 
district  attorney  engaged  In  that  matter 
from  about  a  quarter  to  7  In  the  evening  un- 
til half  past  10  or  11  o'clock  that  nigbt  All 
the  conversation  which  was  bad  between  the 
officers,  the  Interpreter,  and  the  defendant 
was  not  taken  down  by  the  stenographer; 
but  the  greater  and  more  Important  part  of 
.It  was,  and  shall  be  r^erred  to  as  the  nn- 
dlsputed  evidence  In  the  case  of  what  actu- 
ally took  place  at  the  Interview  and  bearing 
on  the  question  whether  the  c<mfesslon  was 
freely  and  voluntarily  obtained  from  the  de- 
fendant or  not  Before  doing  so,  It  is  to  be 
said  that  when  this  appeal  was  before  the 
District  Court  of  AppoU  for  determination, 
that  court  as  appears  from  its  opinion,  was 
strongly  persuaded  that  if  the  confession  of 
defendant  had  beea  obtained  solely  through 
the  declarations  of  the  sheriff,  and  his  con- 
duct and  that  of  the  district  attorney  on  the 
evening  of  the  9th,  as  disclosed  by  the  ste- 
nographer Willis,  such  confession  would  have 
beoi  shown  to  have  been  Improperly  obtain- 
ed and  Inadmissible  In  evidence.  That  court 
was  of  the  opinion,  however,  that  the  de<da- 
rations  of  the  defendant  on  the  evening  of 
the  9tii  of  February  when  the  notes  were 
taken  and  the  confession  signed  by  the  de- 
fffiidant  were  but  repetitions  of  admissions 
of  guUt  which  he  had  made  to  the  officers, 
(the  sheriff  and  district  attorney)  the  night 
previous  (February  8th),  and,  having  volun- 
tarily confessed  tiie  crime  on  the  previous 
evening,  the  subsequent  conduct  of  the  sher- 
iff and  the  district  attorn^  on  the  night  of 
February  9th,  however  threatening  or  other- 
wise reprehensible  it  might  have  been,  could 
not  be  said  to  have  anything  to  do  with  caus- 
ing defendant  to  then  admit  his  guilt  be- 
cause he  had  already  admitted  It  on  the  pre- 
vious eveDlag.  But  there  is  not  a  particle 
of  evldwce  la  the  record  Qiat  the  defendant 


made  any  confesdon  of  goUt  or  stated  any 
drcomstances  of  an  incriminatory  nature  on 
the  evoilng  of  February  8th  or  at  any  other 
time  than  during  the  interview  of  February 
9Ul  No  BDcb  daim  is  made  in  the  brief  of 
resptHidait  Nowhere  in  the  record  is  there 
evot  a  suggestion  that  be  bad  done  anything 
of  the  kind  ^c^jttlng  as  might  appear  from 
aama  dedarationa  of  the  sheriff  and  dis- 
trict attorney  in  questlfHis  they  aaked  him  on 
the  evoilng  of  the  9th  and  whidi  imported 
that  the  defendant  bad  made  them  the  pre- 
vious evening.  But  In  as  far  aa  any  qnee- 
tlons  by  the  dierifl  or  district  attorney  stat- 
ed or  Implied  that  dtfendant  bad  made  any 
incriminatory  admissions  on  the  evening  pre- 
vious to  February  9th.  sudi  statement  or  as- 
sumption was  untrue  and  was  a  apedes  of 
deception  employed  to  embarrass,  disconcert 
and  entrap  the  defendant  because  it  affirm- 
atively appears  from  testimony  directed 
specifically  to  the  fact  that  the  defmdant 
made  no  admissions  of  guilt  or  statements 
of  any  Incriminatory  character  at  any  time 
previous  to  the  evening  of  tbe  9th  of  Febru- 
ary. This  is  directly  shown  by  the  testi- 
mony of  the  sheriff  and  district  attorney 
themselves,  who  explicitly  state  that  on  tbe 
evening  of  the  8th  the  defendant  would  not  ' 
talk  about  the  burning  of  the  hotel,  denied 
any  knowledge  about  it;  the  district  attor- 
ney testifying  that  while  he  asked  and  tlie 
defendant  answered  some  unimportant  ques- 
tions, the  important  ones  wlilch  be  asked  falm 
were  not  answered  by  the  defendant  at  all. 

Becarring  now  to  the  testimony  of  Willis 
aa  to  the  actual  occurrences  and  the  true 
situation  and  circumstances  under  which  the 
alleged  confession  was  obtained:  ReaBonable 
limits  of  an  opinion  preclude  a  detailed 
statement  of  all  that  occurred.  It  appears 
that  on  the  afternoon  of  the  9th  the  district 
attorney  had  visited  the  defendant  in  Jail ; 
that  the  defendant  made  no  statement  to 
him,  but  said,  "I  will  see  you  to-night" ;  and 
that  It  was  on  account  of  this  statement  that 
defendant  was  subsequently  brought  to  the 
district  attorney's  office,  where  the  various 
officers  of  the  county  hecetoton  referred  to 
were  assembled.  If  defendant  Intended  by 
the  expression,  "I  will  see  you  to-night"  to 
convey  the  impression  that  he  would  then 
make  a  confession  to  the  officers  of  any  con- 
nection with  the  offense  cliarged,  it  is  quite 
apparent  that  he  abandoned  any  such  inten- 
tion before  he  was  brought  before  tbem.  It 
does  not  appear  that  he  was  then  asked  to 
make,  nor  did  be  make,  any  spontaneous 
statement  of  his  connection  with  the  burn- 
ing of  tbe  building,  but  on  tbe  contrary,  the 
sheriff  and  district  attorney  at  once  proceed- 
ed to  interrogate  him  respecting  the  matter, 
and  this  Investigation  on  their  part  continu- 
ed for  a  long  period  of  time  before  he  made 
any  confession  respecting  his  connection  with 
the  commission  of  the  offense.  His  general 
attltu^  when  he  was  brought  in,  and  which 
;  continued  during  Uw  examinatitm  and  while 
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he  wu  being  sabjectefl  to  ezaminatloii  by  the 
offlcen.  Is  stated  by  tbe  district  attorney 
blmself:  "Ho  would  han  and  taav  about  It 
*  *  *  Wben  I  say  be  hemmed  and  hawed, 
I  mean  he  woold  not  say  anytblns.  Be  was 
holding  his  head  down  a  great  deaL  One 
minute  he  would  want  to  tell  and  the  next 
miunte  he  did  not  want  to  tdl.  •  •  • 
The  reason  why  he  wanted  to  tell  I  could 
not  tell  yon.  I  would  say  it  was  because  be 
was  scared,  and  then  he  would  want  to  tell 
and  hem  and  haw  about  it,  and  finally  came 
out  and  told  tbe  whole  story.  •  •  *  Mr. 
Gr^ory  (the  sheriff)  and  I  Just  ^»t  tm  ask- 
ing questioiui  relating  to  the  matter.** 

But  It  is  these  very  questions  put  by  tbe 
sheriff  and  district  attorney,  the  contlnuouB 
and  searching  examination  to  which  the  de- 
fendant was  put  by  both  of  them  in  an  en- 
deavor to  wring  out  a  confes^on  when  it  was 
apparent  that  he  was  not  disposed  to  make 
one^  and  their  statemmta  and  conduct  to- 
ward him,  whldt  showed  tbat  the  confession 
was  not  freely  and  voluntarily  made,  but 
was  the  result  of  threats.  Intimidation,  In- 
vective, accompanied  with  coarse  profanity, 
mental  coercion,  and  false  statements  used 
to  procure  It,  the  onployment  of  which  the 
law  absolutely  discountenances  and  prohibits. 

The  notes  of  Willis— the  correctness  of 
which  are  not  questioned— show  that  tbe  sher^ 
Iff  and  district  attorney,  principally  the  for- 
mer, In  English,  and  through  the  medium  of 
the  Italian  Interpreter,  interrogated  the  de- 
fendant persistently  for  upwards  of  an  hour, 
If  not  for  several  hours;  that  they  persisted  in 
making  rei)eated  Inquiries  on  tbe  same  matters 
to  which  the  defendant  gave  them  what  In 
their  Judgment  were  unsatisfactory  replies  to 
such  an  extent  as  to  elicit  from  tbe  defendant 
through  the  interpreter  this  declaration  to  the 
sheriff,  his  Interrogator:  "He  says  be  cannot 
say  anything  more  than  be  knows.  It  looks  as 
If  yon  are  not  satisfied  with  what  he  says." 
Responded  to  by  the  sheriff  with,  "He  says 
one  thing  and  then  he  wante  to  take  It  back." 

During  the  long  inquisitorial  ordeal  through 
which  he  was  put  by  tbe  officers  and  be- 
fore he  had  made  any  admission  of  guilt 
be  was  told  by  tbe  sheriff  that  he  would 
have  to  tell  all  he  knew  and  was  accused  by 
both  tbe  sheriff  and  district  attorney  of  not 
telling  the  truth  in  the  answers  he  was  giv- 
ing. The  sheriff  declared  to  him  that  he  had 
al>solute  proof  of  his  guilt  and  could  convict 
him  before  a 'Jury;  charged  him  with  anoth- 
er crime  in  connection  with  the  crime  of 
Arson;  declared  that  he  could  prove  he  had 
offered  a  man  money  to  bum  tbe  hotel  and 
could  prove  tbat  fact  whether  It  was  so  or 
not;  stated  that  they  had  sufficient  proof 
without  any  confession  on  his  part  to  con- 
vict him ;  that  bis  brother  Marco  had  made 
statemoits  In  which  be  Implicated  tbe  de- 
fendant In  tbe  burnliq;  of  the  tiotel,  and  if 
his  brother  went  badK  on  it  he  would  go  to 
the  penitentiary  for  14  years;  th^  asserted 
that  he  had  made  atatements  to  them  the 


night  before  of  an  incriminatory  character, 
when  In  fact  he  had  made  no  such  statements 
at  all;  charged  him  with  repudiating  In  his 
answers  the  statements  declared  to  have 
been  so  previously  made;  and  Indulged  In 
coarse  profanity  throughout  their  examina- 
tl(Ht  relative  to  the  statements  he  was  mak- 
ing and  to  emphadse  tlielr  disbelief  In  their 
truth. 

Supplementing  these  references  to  the  con- 
duct of  the  officers  during  the  examination 
with  a  few  extracts  from  the  notes  of  Willis: 
Almost  at  the  b^lnnlng  of  his  examination 
wben  the  defendant  had  stated,  among  other 
things,  that  he  did  not  know  the  name  of  the 
man  who  it  was  assumed  by  the  officers  had 
actually  burned  the  hotel,  tbe  district  attor- 
ney declared:  "Don't  you  think  If  I  told  you 
those  things,  then  you  would  ask  me  what 

1  was  the  man's  name,  and  I  would  say,  'I 
don't  know,'  you  would  tell  me  I  was  a 

'  damned  liar.  That  Is  what  you  would  say. 
Ton  woold  tell  any  reasonable  man  under 
the  sun ;  yon  can't  tell  any  man  that  has  got 
a  damned  ounce  of  sense,  and  tell  them  that 
state  of  facts,  that  you  don't  know  a  man's 
name,  he  would  be  a  God  damned  fool  if  he 
believed  you." 

Following  a  la^  number  of  interroga- 
torlea  by  both  the  officers  based  on  purported 
statements  made  the  night  before  by  the  de> 
fwdant,  which  questions  however  elicited 
no  answer  from  the  defendant  Incriminating 
himself,  he  was  further  asked  why  he  had 
said  his  brother  Marco  had  gone  to  San 
Francisco  with  him,  to  which  he  answered, 
"It  don't  make  any  difference."  The  district 
attorney  then  said:  "I  nnderstand  yon  now, 
that  you  dont  want  to  tell  tlie  truth;  that  Is 
the  way  I  imderstand  you.  A.  I  am  telling 
the  troth.  Q.  Yon  dont  want  to  when  yon 
say  It  is  none  of  your  botf  ness,  when  yonr 
brother  go  to  San  Fnuu^soo.  Sivpose  my 
brother  and  I  go  to  San  Francisco  and  a  man 
asked  me  whether  I  knew.  Ton  know  damn- 
ed well  I  would  lie  U  I  said  I  dldnt  kaow. 
A.  Ton  ask  my  brother.  Q.  Doea  he  teli  the 
truth  7  Ton  don't  Can't  yon  t^  the  truth  7 
A.  Tea.  Q.  Don't  yon  know  whether  he  went 
down  with  yon  7  It  Is  title  God  damndest 
proposition  I  ever  heard  of.'* 

It  also  appears  from  a  ctmsldmtion  of  the 
notes  of  WUHb  that  after  an  nnremlttti^, 
searching,  and  protracted  questioning  by  the 
officers  In  regard  to  the  burning  of  tbe  hotel 
had  failed  to  draw  any  admission  from  de- 
fendant of  his  connection  with  it,  he  was 
finally  asked  who  had  telegraphed  to  Le[)or[ 
at  San  Francisco  tbat  the  hotel  had  been 
bnmed.  Defendant  made  no  answer.  Asked 
If  he  knew  the  name  of  the  person  who  bad 
done  so,  and  answering  In  the  negative,  the 
sheriff  addressed  him  as  follows:  "I  ain't 
going  to  let  you  go.  I  won't  He  to  you.  I 
got  too  much  proof.  I  am  not  going  to  let 
you  go;  tbat  Is  all  there  is  about  It  Tou 
are  going  to  stand  trial  as  I  told  yon  last 
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nlj^tt  and  yon  don't  have  to  tell  me  anything 
if  yon  dont  want  to;  bnt,  If  yon  want  to  tell 
me  anytblng.  It  mnat  be  free  and  volmitary. 
I  want  tbe  trnth.  I  want  to  know  the  trath. 
Tbat  Is  all  I  do  want.  Now,  do  yon  tUnk 
tbat  when  I  can  prore  that  yon  offered  a 
man  $200—1  can  prore  it  whether  It  !■  so  or 
not— that  yon  offered  ft  man  |200  to  bom 
that  place,  that  yon  told  lilni  that  yon  had 
got  the  coal  oil,  that  yon  went  down  to  BoK'a 
and  had  the  place  Insured,  and  yon  came 
hack  and  told  a  man  it  was  all  right,  and  he 
told  yon  tbat  you  were  craay?  Now,  I  can 
prove  that,  and  when  I  can  prore  that  yon 
came  np  here  and  shipped  away  the  goods, 
and  I  can  prove  that  yon  said  Leporl  told 
yon  to  ship  the  goods  away,  and  I  can  prove 
to  yon  that  yon  told  other  pei^le  that  Leporl 
told  yon  there  was  going  to  be  a  fire,  and  If 
your  brotiier  goes  back  on  It,  he  will  go  to 
the  penitentiary  for  14  years;  I  don't  He  to 
anybody.  I  don't  lie  to  anybody.  I  am  tell- 
ing yon  what  be  said.  Bnt  he  said  that  I 
am  not  telling  yon  all  that  yonr  brother  said. 
I  am  not  going  to  tell  yon  all  yonr  brother 
said.  I  will  tell  yon  right  now  I  won't  toll 
yon  all  yonr  brother  said;  bnt  you  did  tell 
your  brother  that,  and  yonr  brother  swore 
that  yon  told  him  that  Leport  was  going  to 
have  a  man  come  up  here  to  set  that  house 
afire.  I  can  prove  that  by  every  man  In  this 
room.  They  all  heard  It,  by  God,  every  man 
in  this  room  beard  that  Now,  I  can  prove 
that  you  went  to  work  and  you  did  ship  this 
stuff  as  Leporl  told  you.  I  can  prove  tbat 
man  came  np  here  from  San  Francisco  with 
you,  and  that  yon  stayed  here  with  him  and 
stayed  until  your  brother  came  np  and  you — 
at  the  Summit  House — and  when  your  broth- 
er came  np  here,  then  yon  took  your  brother 
into  bis  bedroom,  the  first  night,  and  told 
tUm  this  story.  Now,  you  shipped  this  stuff 
away,  and  you  shipped  stuff  tbat  didn't  be- 
long to  you— not  a  God  damned  bit  of  it 
That  cash  register  didn't  belong  to  you  or 
LeporL  It  belonged  to  HobbL  You  said  this 
that  you  sold  It  to  Rossi,  and  yon  shipped 
the  wine  and  you  shipped  the  bedding  and 
yon  shipped  tbe  mineral  water,  and,  by  God, 
it  is  Belling  goods  that  don't  belong  to  you. 
That  belongs  to  Rossi,  and  Rossi  has  got  a 
bill  of  sale  for  that" 

Here  the  district  attorney  intervened  with: 
"When  you  went  to  San  Francisco,  you  went 
with  Rossi  and  your  brother,  and  they  got 
off  at  Gait  for  Sacramento.  You  told  us  that 
licporl  told  yon  to  pack  that  stuff,  and  that 
Lepori  didn't  own  It  any  more  than  you  did. 
Ton  told  US  that  licpori  told  that  when  you 
went  back  to  San  Francisco.  Yon  went  down 
to  L^ri's  store  to  toll  him  that  you  had 
■hipped  that  stnfC  and  yon  was  also  going  to 
tell  blm  that  the  man  that  went  np  with  yon 
was  at  yonr  brother's  house.  Do  yon  suppose 
tliet  whea  I  can  prove  that —  *' 

Here  the  sherUT,  intermpting  the  district 
attomeyi  proceeded:  "Do  you  nq^pose  now 


BBPORTER  <CaL 

that  when  I  can  prove  that  to  yon  that  any 
jury  in  the  world  is  going  to  let  yon  got 
Ton  tiave  got  to  show  where  yon  got  all  this 
news.  Tbat  is  all  there  is  about  it  Ton 
have  already  told  us  that  Lqxnl  told  yon, 
bnt  that  won't  (dear  yon.  Ton  asked  me  if 
yon  could  go»  and  I  told  yon  no.  I  am  tell- 
ing yon  I  can't  turn  yon  loose.  Snpptne  I 
turned  you  loose  with  all  that  evidence 
against  yon,  wliat  would  people  say  about  me? 
Here  Is  a  God  damned  prc^  sheriff  and  a 
God  damned  pretty  district  attorney,  to  hare 
all  this  proof  against  a  man  and  turn  him 
loose.  *  *  *  If  be  (defendani)  wants  to 
say  anythbig,  he  can  say  it  now,  because  if 
he  don't  I  am  going  to  strike  out  to-morrow 
morning  and  I  am  going  to  round  np  this 
whole  God  damned  bunch.  X  can't  stay  here 
for  a  week,  and  I  am  not  going  to  do  it  If 
he  wants  to  say  anything,  he  can  say  it  now. 
I  want  to  say  to  you  right  now,  BoreUo,  that  If 
you  don't  want  to  say  anything  you  don't  have 
to.  If  you  don't  want  to  make  any  stotement 
you  don't  have  to,  but  if  yon  do  It  must  be 
free  and  voluntary  on  your  part  without  any 
concessions,  promises,  rewards,  or  anything 
else.   Now,  if  you  want  to  do  It  you  can." 

Immediately  following  these  declarations 
by  the  sheriff  and  district  attorney,  the  de- 
fendant 111  response  to  further  questions, 
stated  that  I<epori  had  Instigated  the  burn- 
ing of  the  hotel  and  bad  asked  him  to  em- 
ploy a  man  to  do  It  Lepori  agreeing  to  pay 
the  man  a  hundred  dollars  if  the  destruction 
WEB  successful;  that  the  defendant  employed 
one  Domlnico  Morozl,  or  a  man  having  some 
such  similar  name — defendant  could  not  tell 
exactly — to  do  It;  that  he  took  him  to  the 
Summit  House  from  San  Francisco  for  that 
purpose,  left  blm  there,  and  the  hotel  was 
burned. 

Additional  excerpts  from  the  notes  of 
WlllLa  might  be  given  showing  highly  Im- 
proper conduct  on  the  part  of  tbe  officers  to 
procure  a  confession  from  defendant  but  the 
above  will  suffice.  In  this  connection  it  Is  to 
be  observed  that  in  the  lengthy  and  forceful 
declaration  of  the  sheriff  to  the  defendant  last 
above  quoted  the  sheriff  did  not  specifically 
state  to  the  defendant  how  far  the  statement 
of  his  brother  implicated  him  In  tbe  bnnUng 
of  the  hotel;  but  there  can  be  no  reasonable 
doubt  but  that  the  sheriff  intended  to  convey 
the  idea  and  have  the  defendant  believe,  as 
he  naturally  would,  that  his*  brother  liad 
made  a  statement  to  the  sheriff  directly  im- 
plicating him  In  it.  The  defendant  knew 
that  his  brother  Marco  was  under  arrest  and 
had  made  a  stotement  but  did  not  know 
what  it  contained.  No  other  meaning  or  in- 
tention could  be  taken  by  defendant  from  the 
language  of  the  sheriff  when  referring  to  the 
statement  made  by  Marco:  "I  am  not  telling 
yon  all  yonr  broUier  said.  I  am  not  going 
to  tell  you  all  yonr  brother  said.  I  will  tell 
yon  right  now  X  won't  tell  yon  aM  your  broth- 
er said;  bnt  yon  did  tell  you  brothar  tbat 
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and  your  brother  swore  that  yoa  told  him 
that  Leporl  was  going  to  have  a  man  Qp  there 
and  set  that  bouse  on  fire"— ezceiit  that  Us 
enyihaUcaUr  reiterated  diameter  was  to  sng- 
gestlvely  and  inalanatlngly  impress  the  de- 
fendant with  the  belief  that  his  brothsr's 
statement  had  in  fact  implicated  him. 

No  attempt  was  made  on  the  part  of  the 
prosecution  to  question  the  accuracy  of  what 
is  shown  by  the  testimony  of  Willis  to  be 
tbe  exact  drcumstanceB  and  method  employ- 
ed by  the  officers  to  procure  the  confeasion. 

On  this  showing  made,  the  defendant  mov- 
ed the  court  to  set  aside  the  order  theretofore 
made  admitting  the  confession  in  evidence, 
under  the  right  reserved  to  blm  by  the  court 
to  do  80  at  the  time  tbe  confession  was  orlgl- 
natly  admitted  in  evidence,  and  on  the  ground 
that  It  was  not  freely  and  voluntorily  made, 
which  motion  the  court  denied.  This  was  er* 
ror.  The  court  should  have  granted  the  mo- 
tion. While,  upon  the  preliminary  showing 
made  by  the  prosecution  and  upon  which  the 
admission  of  tbe  confession  was  made,  It  ap- 
peared In  answers  to  general  questions  that 
the  confession  had  been  obtained  freely  and 
voluntarily,  the  uncontradicted  testimony  of 
the  stenographer  showed  exactly  how  it  was 
obtained  and  by  what  method  and  conduct 
on  the  part  of  those  who  had  testified  to 
its  free  and  voluntary  character,  and  con- 
clusively showed  that  It  was  not  so  made, 
but  was  obtained  by  a  method  Inquisitorial 
In  Its  nature  and  of  the  "third  degree"  In 
character;  the  assumption  of  a  dominating 
and  browbeating  attitude  of  tbe  officers  to- 
ward the  defendant,  and  tbe  employment  of 
deceptions,  threats,  and  Intimidations,  em- 
phasized with  coarse  profanity. 

That  a  confession  so  extorted  cannot  be 
admitted  In  evidence  is  firmly  estebllshed 
in  the  Jurisprudence  of  tills  country.  Bram 
V.  U.  S.,  168  U.  S.  632,  18  Sup.  Gt  183,  42  L. 
Ed.  C68;  People  t.  Loper,  lfi9  Cat  6, 112  Fac. 
720. 

The  Judgment  and  order  appealed  from 
are  reversed. 

We  concnr:  BBATTT,  a  J.;  HBNSHAW, 
J.:  UELTIN,  X;  SHAW,  J. 

SLOSS,  J.  I  concur.  The  methods  em- 
ployed to  induce  the  defendant  to  confess 
were,  I  think,  more  extreme  and  unfair  than 
those  which  were  beld  by  a  majori^  of  the 
court  In  the  Loper  Oase  to  require  the  exclu- 
sion of  the  confession  there  obtained.  It  Is 
impossible  In  the  present  case  to  avoid  the 
conclusion  that  the  confession  was  forced 
from  the  defendant  by  means  of  Intimida- 
tion. Apart  from  anything  else,  there  was  a 
direct  threat  that  defendant's  brother  would 
be  subjected  to  a  long  term  of  imprisonment 
for  perjury  If  he  did  not  so  testify  as  to 
fasten  upon  the  defendant  the  guilt  of  the 
crime  with  which  he  was  charged.   A  con- 


temion.  resulting  from  the  lue  ot  mxHi  meana 
cannot  in  any  fair  soue  be  said  to  have  been 
free  and  voluntary. 

ANOELI.OTn»  J.  I  concnr. 


MABSIGLIA  T.  DOZIER  et  aL    (L.  A.  2.746.) 

(Supreme  Court  of  California.   Nov.  28, 1911.) 

Nkglioknck  (I  111*)— Plbadino— Pboxihatk 
Cause. 

Defendants  maintained  a  fire  escape,  con- 
■IstiQg  of  a  ladder,  attached  at  one  end  by 
hinges  to  the  baildios  at  tbe  second-floor  level. 
From  the  other  end  of  the  ladder,  a  rope 
passed  over  a  pultor,  attached  to  the  building 
at  tbe  third-floor  level;  there  twlog  at  the 
other  end  of  the  rope  a  weight,  constituting  a 
counterbalance.  Children  at  play  moved  the 
loose  end  of  the  ladder  up  and  down,  and  the 
pulley  became  detached,  allowing  the  weight 
to  fail  on  one  of  them.  Held,  that  the  prox- 
imate canse  of  the  accident  was  the  defective 
construction  or  fastening  of  the  pulley,  so  that 
the  complaint,  alleging  no  negligence  with  re- 
spect thereto,  but  simply  in  respect  to  leaving 
the  ladder  lowered,  within  the  reach  of  chil- 
dren, stated  no  canse  of  action;  negligence  not 
being  presumed,  but  being  required  to  be 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SI  182-184;  Dec  Dig.  {  111.*] 

Departm^t  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  Vincent  Marsiglla,  by  Halkola 
Harslglia,  his  guardian,  against  Melville 
DoEler  and  others.  Judgment  for  defendants; 
plaintiff  appeals.  Affirmed. 

Peyton  H.  Moore  and  H.  A.  Moosey,  for 
appellant  Leslie  R.  Hewitt  and  H.  B.  Rig- 
gins,  for  respondents. 

SEtAW,  J.  A  demurrer  to  the  complaint 
was  sustained,  and  thereupon  Judgment  was 
givea  for  the  defendants.  Plaintiff  appeals 
therefrom. 

Tbe  action  Is  to  recover  damages  suffered 
by  plaintiff  ttom  an  Injury  caused  by  a 
heavy  weight  foiling  against  him.  The  de- 
fendants are  the  members  of  tbe  board  of 
education  of  the  city  of  Lios  Angeles.  The 
board  maintains  a  high  school  in  a  high 
school  building  under  its  control.  The  build- 
ing was  more  than  two  stories  bl^.  The 
law  requires  the  board  of  education  to  pro- 
vide such  bulldinga  with  fire  escapes.  Pol. 
Code,  1 1890.  The  flre  escape  provided  by  tbe 
defendants  for  this  building  consisted  of  a 
stepladder  attached  at  one  end  by  a  hinge  at 
the  level  of  the  second-story  floor,  and  so 
arranged  that  the  other  end  could  be  lowered 
to  the  gronnd,  if  necessary  for  use.  To  fa- 
cilltote  this  lowering,  a  wire  rope  was  run 
from  the  movable  end  over  a  pulley,  attached 
at  third-floor  level,  and  thence  to  a  weight  or 
counterpoise  suspended  in  the  air  some  12 
feet  from  the  gronnd.   The  proper  position 
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of  tb«  ladder  when  not  In  use  was  at  Buch  a 
belght  that  tbe  lower  end  could  not  be  reach- 
ed by  a  person  on  the  ground.  When  the  end 
was  lowered,  It  would,  of  course,  raise  the 
weight  The  Injury  was  caused  by  this 
weight  falling  against  the  platDtifTs  shoulder. 

The  alleged  negligence  Is  as  follows:  When 
the  eai  of  the  ladder  was  down  within  reach 
of  a  person  on  tbe  ground,  it  could  be  raised, 
lowered,  and  made  to  oscillate  by  a  child. 
Consequently  It  formed  an  attractive  play- 
thing for  children  in  the  vicinity.  It  did  at- 
tract the  plalutlCF  and  other  children  thereto, 
as  defendants  well  knew.  Plaintiff  was  10 
years  old.  In  tbe  position  Just  stated,  the 
dre  escape  was  a  dangerous  thing  for  chil- 
dren to  play  with.  The  reason  why  It  was 
dangerons  In  that  position  la  not  stated.  At 
the  time  of  the  Injury,  the  defendants  bad 
negligently  allowed  the  ladder  to  be  lowered 
80  as  to  be  accessible  to  children  on  the 
ground,  and  to  remain  there  unguarded  and 
without  fastenings.  Plaintiff  and  other  chil- 
dren, by  the  negligence  of  defendants,  as 
aforesaid,  were  attracted  to  It  Plaintiff  was 
standing  beneath  the  weight  Tbe  other  chil- 
dren were  moving  the  ladder.  By  reason  of 
their  so  moving  tbe  ladder,  the  pulley  above, 
over  which  the  rope  ran,  became  loosened 
and  detached  from  Its  fastenings,  and  allow- 
ed the  weight  to  fall  against  plaintiffs 
shoulder,  causing  the  injuries  complained  of. 

The  only  negligent  act  here  stated  Is  tbe 
act  of  aUowlng  tbe  ladder  to  be  lowered  so 
■aa  to  be  within  readk  of  tbe  cbUdren,  and 
to  remain  tbere  unguarded  and  nofastoied. 
Tblfl  allowed  tbe  children  to  more  tbe  lower 
end  of  the  ladder  -ap  and  down*  and  thus 
raise  and  lower  the  weight  But  It  was  the 
purpose  and  plan  of  tbe  apparatus  that  tbe 
weight  as  a  counterpoise  should  tbus  move 
■as  tbe  ladder  was  moved.  Tbls  would  turn 
tbe  pull^,  of  coune.  It  was  so  designed 
and  constructed.  Cllven  a  pn^r  condition 
of  tbe  pulley,  and  the  ladder  might  have  been 
moved  freely,  with  no  result,  accept  the 
turning  of  the  pulley  and  corresponding  mov- 
ing of  tbe  weight  Sucb  movemeiU  would 
not  have  detached  the  pulley  from  Its  place, 
or  Caused  tbe  weight  to  fall.  Therefore  the 
direct  and  proxlmato  cause  of  the  injury 
must  bare  been  tbe  defective  construction  or 
defective  fastening  of  the  pulley.  Tbere  is 
no  allegation  that  tbe  pull^  was  either  nec- 
llgently  made  or  negligently  affixed,  nor  any 
averment  of  negligence  In  reqpect  to  It  If 
the  moving  of  tlie  laddor  caused  the  pulley 
to  break  loose  and  tlie  weight  to  fall,  It  was 
solely  because  of  the  condition  of  the  pulley. 
Unless  that  condition  was  tbe  result  of  the 
negligence  of  the  defendants,  they  cannot  be 
held  liable  for  the  injury.  Negligence  is  not 
presumed.  The  plaiutlfE  must  allege  and 
prove  that  the  negligent  act  of  the  defend- 
ants was  tbe  direct  or  proximate  cause  of 


the  injury,  or  be  cannot  reooTor.  No  negli- 
gence being  alleged  with  respect  to  the  thing 
which  caused  the  injury.  It  must  be  presum- 
ed that  tbe  d^ect  was  a  latent  defect,  with 
notice  of  which  tbe  defendants  are  not 
chargeable  or  that  the  detacbmmt  of  tbe 
pull^  was  bronght  about  by  the  act  of  some 
third  person  for  whom  they  are  not  respon- 
sible. The  consequence  Is  that  the  complaint 
does  not  state  a  cause  of  action. 
The  Judgment  Is  affirmed. 

We  concur:  ANaHLLOTTI,  J.;  SLOSS,J. 


CONSOLIDATED  LUMBER  CO.  v.  FIDELI- 
TY &  DEPOSIT  CO.  OF  MARY- 
LAND.   (L.  A.  2,7SK.) 

(Supreme  Court  of  California.  Nov.  29, 1911. 
Rehearing  Denied  Dec  29,  1011.) 

1.  Bills  ard  Notes  (|  Ei37*)— PBESBimiKNT 
—Waives— Btidbkob. 

Evidence  that  an  indorser  of  a  note  did 
not  waive  its  preeentment  to  the  maker  when 
due  held  sufficient  to  go  to  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  BlUs  and 
Notes,  Dec.  Dig.  i  637.*] 

2.  Evidence  (8  471»)— Question  Involving 
Conclusion. 

Even  if  the  question,  asked  of  the  Indors- 
er of  a  note,  whether  he  ever  agreed  witti  any 
one  to  waive  presentment  of  It  to  its  maker, 
on  the  day  it  became  due,  for  payment,  calls 
for  a  conclusion,  it  is  lo  the  disOTetiOD  of  the 
court  to  allow  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  471.*] 

8.  Witnksbeb  (I  268*)— <::teO88-EXAiaNATI0N. 

Plaintiff,  In  an  action  by  tbe  holder  of  a 
note  against  the  surety  of  a  notary,  for  fall- 
nre  of  tbe  notary  in  protesting  the  note  to 
present  it  to  K.,  its  maker,  by  reason  whereof 
plaintilf,  in  an  action  against  S.,  Its  indorser, 
was  defeated,  may,  on  cross-examination  ot 
S.,  ask  if  he  ever  agreed  with  any  one  to  waive 
presentment  of  the  note  to  K.,  though  de- 
fendant, in  his  examination  in  chief  of  3.,  bad 
merely  asked  about  Us  conversatloDS  with  W., 
pUUnofTs  ageut  about  Uie  note  twfore  It  be- 
came due,  and  he  had  answered  that  while 
he  had  such  conversations,  he  was  then  una- 
ble to  give  their  substance;  W.,  having,  in 
the  action  of  plaintiff  u^nst  8.,  testified  that 
S.,  in  conversations  with  him,  waived  Bueb  pre- 
sentment; and  plaintiff,  from  the  pleadings, 
having  good  reason  to  suppose  that  defendant 
would  offer  in  evidence  the  testimony  of  W., 
given  in  tbe  former  action;  the  question,  in 
view  of  these  facts,  being  germane  to  the  ex- 
amination in  cliief  and  proper  cross-examina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  f  289.*] 

4.  Bills  and  Notes  (|  526*)— Matubitt— 

OpTIO  NS— EXEECISB— E  VIDEKCB. 

Evidence,  in  an  action  In  which  a  defense 
was  that  an  option  given  by  a  note  to  declare 
the  principal  due  for  nonpayment  of  interest 
hsd  been  exercised,  held  to  authorise  a  find- 
ing that  it  had  not  been  exercised. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  f  B26.*] 
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9.  BnxS  AKD  NOTKS   (8  226*)— AOOOIOCODA- 

non  Indobsebs— GonsiDKRATioN. 

Ooe  who,  before  execution  of  a  note, 
Bi^ed  It  as  accommodation  indorser,  Id  effect 
making  him  a  surety,  was  liable,  thoagh  he 
personally  received  no  consideration  from  the 
payee,  but  the  only  consideraUon  was  credit 
to  the  maker  on  a.  prior  obligation  due  by  him 
to  the  payee. 

[Ed.  Noto.^For  other  cases,  see  Bills  and 
Notes,  Cant.  Dlf.  IS  684-04^;  Dob  XMg.  S 
226.*] 

6.  DKPoarnoNS  {{  111*)— Notice  and  Affi- 
davit FOB  Taking— Wazvkb  bt  SirpmA- 

TION. 

Notice  and  affidavit,  required  by  Code 
Civ.  Proc.  S  2031,  for  taking  a  deposiuon,  are 
w^ved  by  a  stiptilation  that  the  deposition  of 
a  certain  person  may  be  taken  before  a  cer- 
tain person,  and  when  ao  taken  may  be  naed 
on  the  trial 

[Ed.  Note.— For  other  caaea,  see  Depositions, 
Cent  Dig.  IS  829-S89;  Dec.  Dig.  |  111*] 

7.  DEPoanionB  (8  90*)- Useiw  Anotkeb  Ac- 
tios—Dbpositioit  ON  Stipulation. 

That  a  deposition  is  taken  ande^  a  stipula- 
tion, waiving  notice  and  affidavit  required  by 
Code  Civ.  Proc.  f  2031,  for  taking  a  deposi- 
tion, makes  it  none  the  less  aditdsaible  in  an- 
other action,  under  section  2022,  providing  that 
a  deposition,  "taken  and  returned  as  provid- 
ed in  this  chapter,"  may  be  need  In  another  ac- 
tion; such  notice  and  affidavit  being  no  part 
of  the  taking  of  the  deposition. 

[Eld.  Note^For  other  cases,  see  Depositions, 
Cant  Dig.  H  288-200;  Dec  Dig.  i  99.*] 

8.  DEPOBITIOHB  <t  09*)— IJSEIN  AnothebAo- 
TiON— Limitation  of  Use  by  Stipulation. 

The  provision  of  a  stipulation  for  taking 
a  deposition,  that  when  so  taken  it  "may  be 
nsed  on  the  trial  of  s^d  action,"  does  not 
limit  its  use  to  the  action  in  which  it  is  taken, 
and  so  take  it  out  of  Code  Civ.  Proc  |  2022, 
providing  that  a  deposition  may  be  used  in 
any  other  action  between  the  same  parties  on 
the  same  subject 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Gent  Dig.  SS  288-296;  Dec  Dig.  |  %.*] 

9.  DsposmoNS  (S  09*)— Ubb  in  Anothkb  Ac- 
tion—Actions  Between  Save  Pabties. 

The  parties  to  the  two  actions,  both  on 
the  same  cause  of  action,  are  the  same,  witliin 
Code  OIt.  Proc  |  2022,  providing  that  a  depo- 
sition taken  In  one  action  may  be  used  in  any 
other  action  between  the  same  parties  on  the 
same  subject,  where  the  action  in  which  it  Is 
taken  is  against  both  the  obligors  on  a  Joint 
and  seTeral  obligation  and  the  second  action 
is  against  only  one  of  them. 

[Ed.  Note. — For  other  cases,  see  Depo^tions, 
Cent  Dig.  H  288-296:  Dec  Dig.  f  %9.*] 

Department  1.  Appeal  from  Superior 
Court,  Loa  Angeles  Countr;  W.  B.  Hervey, 
Judge. 

Action  by  the  Consolidated  Lumber  Com- 
pany against  the  Fidelity  &  Deposit  Com- 
pany of  Maryland.  From  a  Judgment  for 
platnUfF,  and  from  an  order  denying  a  motion 
tor  new  trial,  dtfendant  appeals.  Affirmed. 

Oray,  Barker,  Bowen,  Allen,  Van  Dyke  & 
Jutten,  for  appellant  W.  W.  Mlddlecofl, 
for  respondent 

SHAW,  J.  Annals  are  presraitod  ttom 
the  Judgment  and  from  an  order  denying  a 
new  trial. 


Plaintiff  sued  to  taoover  damages  arising 
from  a  breacli  of  duty  by  one  C  T.  Olflord, 
notary  public;  tbe  defendant  being  tbe  sure- 
ty npmi  his  official  bond.  Plaintiff  held  a 
note  for  $5,O0C^  executed  Ia  B.  Klefbaber, 
aiid  Indorsed  tor  C  F.  Ik  TfiTinowr  and  O.  H. 
Seaton.  It  was  dated  September  20;  1006^ 
and  was  due  on  April  1,  1907,  with  Interest 
at  6  per  cent  per  aannm,  payable  monthly. 
It  provided  that  If  the  Interest  was  not  paid 
as  It  became  due  the  whole  amount  of  prin- 
cipal and  Interest  sbould  thereafter  be  due 
and  payable  at  tbe  option  of  the  tudder; 
such  option  to  be  exercised  within  90  days 
after  such  default  Klefhaber  resided  in 
Bedlands.  A  short  time  before  April  1, 1907, 
plaintiff  sent  the  note  to  the  First  National 
Bank  of  Redlands  for  collection.  It  was 
not  paid  on  April  Ist,  and  thereupon  the 
Bedlands  Bank  deUrered  It  to  Olffwd,  as 
notary,  to  be  protested.  Olfford  ai^itended 
thereto  his  official  certificate  In  due  form, 
showing  a  rc^ar  protest  thereof  \if  him  and 
the  sending  of  proper  notices  to  the  indorsers. 
In  fact  however,  be  did  not  ^resait  the  note 
to  Kl^haber  for  payment  and  by  that  omis- 
sion the  Indorsws  were  released.  Klefbaber 
and  Klnnear  were  InsolTent,  and  Seaton 
was  the  only  party  financially  reaponslbla 
upoD  tbe  nota  The  plaintiff  sued  Uid  on 
the  Indorsement,  and  was  defeated  In  the 
suit,  and  lost  the  debt  because  of  the  non- 
presentation  to  Klefbaber.  This  action  Is 
based  on  said  failure  of  Olfford,  as  notary, 
to  properly  protest  said  note 

In  defense  the  dtfendant  claimed  (1)  that 
SeatOD  had  waived  the  presentment  to  El^- 
baber  for  paymoit;  and  (2)  that  the  plaintiff 
had  exercised  Ite  option  as  provided  In  tlie 
note,  and  had  declared  It  due  and  payable 
long  before  April  Ist  Upon  the  first  ground. 
It  (dalmed  that  no  pzntest  was  necessary; 
and  hence  that  Snton  was  bound,  notwltk- 
atandlng  his  successful  defense  to  the  euit 
ua  the  Indorsement  Upon  the  second  ground, 
It  claimed  that  the  plaintiff  Itself  had  Buffer- 
ed the  note  to  become  due  without  protest 
or  demand  upon  Ellefhaber  for  payment  and 
thereby  rdeased  Seaton.  The  general  ver- 
dict of  the  Jury  In  favor  of  tbe  plaintiff 
implies  tliat  ndther  of  these  defenses  were 
proved.  In  answer  to  apedal  Interrogatories, 
the  Jury  found  that  neither  of  them  was  true. 
It  is  claimed  that  these  findings  are  contrary 
to  the  evident; 

[1]  We  think  this  claim  cannot  be  sustain- 
ed. The  testimony  relied  upon  to  prove  the 
waiver  of  presentment  consisted  of  the  com- 
plaint filed  by  the  plaintiff  In  the  suit 
against  Seaton,  and  the  testimony  of  Wheat- 
ley,  tbe  plaintiff's  general  manager,  and  of 
Seaton.  The  said  complaint  stated  that 
some  time  prior  to  March  27th  Seaton  had 
requested  plaintiff  not  to  protest  tbe  note, 
or  to  resort  to  any  legal  action,  or  to  Incur 
any  expense,  and  had  positively  promised  to 
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pay  It  at  maturity;  bat  It  farther  stated 
that  on  March  27th  he  had  Informed  plaln- 
tltr  that  he  had  decided  not  to  pa;  the  note 
at  maturity.  In  his  answer  in  that  action, 
he  denied  all  the  allegations  of  the  complaint. 
The  Judgment  roll  was  introduced  In  eri- 
dence,  and  the  Judgment  was  In  his  favor. 
The  t^tlmony  of  Wheatley  consisted  of 
extracts  from  the  transcript  of  his  testimony 
in  the  trial  of  the  suit  against  Seaton.  He 
testified  at  that  time.  In  substance,  that  prior 
to  April  lat  Seaton  had  asked  and  he  bad 
promised  to  give  further  time  on  the  note; 
that  Seaton  said  he  would  pay  it,  but  could 
not  do  so  at  maturity,  and  that  It  would  not 
be  necessary  to  go  to  any  expense;  that 
Wheatley  told  Seaton  that  he  would  have  to 
protest  the  note  on  account  of  the  other  In- 
dorser,  but  that  It  was  not  necessary,  so 
far  as  Seaton  was  concerned.  Seaton's  dep- 
osition was  taken  and  introduced  In  evidence. 
One  of  the  questions  and  answers  was  as 
follows:  "Did  you  at  any  time  ever  agree 
with  any  one  to  waive  the  presentment  of 
this  note  to  Mr.  Klefhaber,  on  the  day  It 
became  due,  for  payment?  Answer:  No, 
sir."  It  Is  apparent  tliat  this  evidence  does 
not  conclusively  show  the  waiver  of  present- 
m«it  by  Seaton.  There  is  no  express  dec- 
laration of  such  waiver,  and  it  Is  a  fair 
inference  tliat  the  parties  did  not  understand 
that  th^  were  waiving  such  formality.  The 
testimony  of  Seaton  directly  contradicts  it 
This  raised  a  conflict  in  the  evidence  which 
was  for  the  Jury  to  resolve.  The  finding 
upon  either  side  of  the  question  would  be 
beyond  the  power  of  this  court  to  set  aside. 
The  court  properly  left  the  matter  tcr  the 
Jury  to  determine. 

[2, 8]  Defendant  Insists  that  the  aforesaid 
question  and  the  answer  of  Seaton  were  Im- 
properly admitted.  The  objection  made  to 
it  was  that  It  was  not  cross-examination, 
and  that  it  called  for  the  exclusion  of  the 
witness.  Whethtf  it  called  for  a  conclnsI<m 
or  not,  we  tblntc  it  was  within  the  discretion 
of  the  court  to  allow  It  in  the  form  In  which 
It  was  put  In  the  previous  part  at  the  dep- 
osition, defendant's  counwl  had  asked  Seaton 
about  his  conversations  with  Wheatley  con- 
cerning the  note  before  It  became  due,  to 
which  he  answered  that  he  had  such  con- 
vmatloDS,  but  wag  unable  at  that  time  to 
^ve  the  substance  of  them.  Halntlff  knew 
of  the  testimony  of  Wheatley  in  regard  to 
these  conversations,  given  In  the  former 
action  against  Seaton,  and  from  the  plead- 
ings in  this  action  it  had  good  reason  to 
Bui^ose  that  Wheatl^*s  testimony  in  the 
former  action  would  be  ottered  in  evidence 
by  the  defendant  The  aforesaid  question  to 
Seaton  related  to  the  same  subject,  and  in 
view  of  these  facts  we  think  it  was  germane 
to  the  examination  in  chief  and  proper 
a!08S-»aminatl(m. 

[4]  With  regard  to  the  exercise  of  the  op- 
tion to  dedare  the  note  due  befoze  its  ex- 
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pressed  maturity,  the  testimony  of  Wheatley 
upon  the  trial  of  the  suit  against  Seaton  was 
Introduced.  He  there  stated  that  he  had 
many  times  notified  Seaton,  both  orally  and 
by  letter,  that  he  had  elected  to  dedare  the 
note  due  for  nonpayment  of  interest;  but  he 
said  further  that  on  March  26,  1907,  which 
was  the  last  int^view  he  had  prior  to  its 
expressed  maturity,  he  asked  Seaton  if  he 
was  going  to  pay  the  note  when  It  became 
due  on  the  Ist  of  April,  and  Seaton  said  be 
could  not  pay  it,  and  thereupon  asked  for 
an  extension.  On  redirect  examination,  he 
said  he  did  not  understand  from  the  ques- 
tions put  to  him  that  he  was  asked  whether 
the  note  itself  was  made  due  before  the  1st 
of  April.  We  have  not  given  the  testimony 
in  full,  but  taking  it  as  a  whole,  in  connec- 
tion with  that  of  Seaton  on  the  same  subject, 
it  tends  to  show  that  neither  himself  nor 
Seaton  understood  that  the  note  had  been 
declared  due  in  advance  of  its  expressed 
maturity  on  April  Ist  It  was  a  fair  infer- 
ence that  any  declarations  previously  made 
to  that  effect  had  been  withdrawn,  or  that 
they  were  not  understood  to  Intend  to  declare 
the  immediate  maturity  of  the  note. 

[B]  The  court  properly  refused  to  instruct 
the  Jury  that  if  there  was  no  consideration 
for  the  Indorsement  of  the  note  by  Seaton, 
and  the  plaintiff  knew  that  fact  at  the  time 
It  accepted  the  note,  the  verdict  should  be 
for  the*defendant  There  was  no  evidence 
to  Justly  such  a  finding*  Klefhaber  was 
the  principal  debtor,  and  Seaton  was  an 
acconunodatiOQ  indorser.  His  Indorsement 
was  made  prior  to  the  execution  of  the  note. 
The  consideration  to  Klefhaber  vras  a  credit 
of  f5,000  upon  a  prior  obligation  due  frwn 
him  to  the  plaintiff.  Seaton  was,  in  effect, 
a  surety.  There  was  no  dispute  about  thetie 
facts,  and  Seaton  fully  understood  them. 
His  testimony  that  he  personally  received 
no  crasideration  from  the  plaintiff  for  his 
indorsement  was,  under  these  circumstances. 
Immaterial. 

[•-I]  It  Is  further  claimed  that  the  court 
ened  in  admitting  in  evidoice  tlie  d^osltlon 
of  Q  T.  Olfford,  taken  In  a  former  action 
by  the  plaintiff  against  the  defoidant  and 
C.  T.  GUford  Upon  the  same  bond  and  for  the 
same  breach.  That  action  had  been  dis- 
missed. The  complaint  in  that  acdon  and 
in  this  were  identical,  except  that  Glffotd  is 
not  a  party  to  this  action.  The  deposition 
of  Qlfford  was  taken  In  the  former  action 
under  a  stipulation  providing  "that  the  dep- 
osition of  C.  T.  Gifford,  one  of  the  defend- 
ants, as  a  witness  In  behalf  of  the  plaintiff, 
may  be  taken  before  Gtiarles  L.  Allison,  *  *  * 
and  whoL  so  taken  the  said  deposition  may 
be  used  on  the  trial  of  said  action."  It  is 
conceded  that  Gifford's  absence  at  the  trial 
of  the  present  action  was  duly  accounted  for. 
and  that  except  as  to  the  formality  of  giving 
the  notice  and  making  the  affidavit  required 
by  sections  20K1  and  2021  of  the  Code  of 
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CMl  Proeedttie,  the  d^MSlUan  wu  In  all 
respects  taken  and  returned  as  provided  in 
cbaptOT  1-8,  tit  S,  article  4,  of  that  Code, 
sectiona  1081  to  2054,  Inclnairfc  The  claim 
la  that  the  Htbralation  aforesaid  limited  the 
use  of  the  d^HMltlon  to  the  trial  of  the 
action  in  which  it  was  taken.  Section  2022, 
Code  of  OlTil  Procedure,  proTldea  that:  "A 
deposition  taken  and  returned,  as  provided 
In  this  chapter,  may  *  *  *  be  read  in  evl* 
dence  by  either  party  *  •  •  in  any  other 
action  or  proceeding  between  the  same  par- 
ties or  their  prlvleB  or  Bucceeaora  in  Interest 
upon  the  same  sobject"  Nothing  Is  here 
said  about  the  preliminary  notice  and  affida- 
vit. It  is  safflclent,  ao  tar  as  this  section 
goes,  if  the  deposition  was  "taken  and  re- 
turned" In  tlw  manner  provided.  The  notice 
and  affidavit  were  waived  by  the  giving  of 
the  stipulation.  In  such  cases  the  deposition 
Is  admlsslUe  In  a  seoHid  action  for  the  same 
cause  between  the  same  parties,  just  as  it 
would  have  been  if  the  affidavit  bad  been 
made  and  due  notice  bad  been  givw  of  the 
time  and  place  of  the  taking.  The  taking  of 
a  deposition  consists  of  the  examination  of 
the  witness,  reducing  it  to  writing,  and  the 
signing  of  the  same  by  the  witness.  Doubt- 
less a  party  might,  by  such  stipulation,  limit 
the  use  of  the  proposed  deposition  to  the 
trial  of  the  action  In  which  It  was  taken, 
or  In  any  other  manner  he  sees  flt  But  he 
does  not  so  limit  It  by  Inserting  In  the  stip- 
ulation the  statement  that  it  "may  be  used 
«n  the  trial  of  said  action."  The  fact  that 
GifFord  was  not  a  party  to  this  action  is  not 
material;  the  cause  of  action  being  the  same, 
the  obligation  being  Joint  and  several,  and 
the  other  parties  being  the  same.  Code  Civ. 
Proc.  I  1910;  Brlggs  t.  Brlgss,  80  Gal.  263. 
^22  Pac.  834. 

These  are  the  only  questiona  preaented 
upon  the  appeal. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANOELLOTTI,J.;  SLOSS.  7. 


FRA8ER  T.  BENTBL  et  al.   {L.  A.  2.755.) 

(Sopreme  Court  of  California.  Nov.  28, 
1911.) 

1.  SPBcmo  Pbrfobhancb  (|  114*)  — Com - 

PLAINT— OONTENTB. 

A  complaint  for  spedfic  performance  must 
allege  that  the  contract  aongot  to  be  enforced 
Is  jost  and  reasonable  as  to  the  defendants, 
and  that  the  consideration  is  adequate. 

[Ed.  Note.— For  other  cases,  see  Speddc 
Performance,  Cent.  Dig.  H  SB6-372;  Dec.  Dig. 

2.  SPECJFIO  PBRFORUANd   (|  114*)— NATDBS 

OF  AonOK— PUCADIWO. 

Where  the  complaint  was  in  the  ordinary 
form  of  an  action  to  foreclose  a  mortgage  lien 
aUefing  defeodante'  execution  of  a  promissory 
note  and  mortgage  securing  it  and  nonpay- 
ment of  the  note,  the  action  was  one  to  fore* 
dose  a  mortgage  hen,  and  not  for  specific 


performance  of  an  agreement  to  sell  land, 

though  the  mortgage,  a  copy  of  which  was 
embodied  in  the  complaint,  stated  that  the 
amount  of  the  secured  note  was  the  balance 
due  on  the  purchase  price  of  the  mortgaged 
property;  the  original  agreement  for  the  pur- 
chase and  sale  of  the  land  having  been  exe- 
cuted by  the  conveyance  of  the  land,  and  the 
payment  of  part  of  .the  price,  and  the  ^ving 
of  a  note  and  mortgage  for  the  balance. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Dec  Dig.  {  114.*] 

8.  Covenants  (§  48*) — Covenants  Against 
"iNCDMBaANCKs"— "Includes,*  ' 

Civ.  Code,  I  1113,  provides  that  the  use 
of  the  word  "grant"  in  a  conveyance  shall  im- 

gly  a  covenant  that  the  estate  is  free  from 
icombraoces,  at  the  time  of  the  execution  of 
the  conveyance.  Section  1114  provides  that 
the  term  "incumbrances"  includes  taxes,  as- 
sessments, and  all  Hens  upon  realty.  Held 
that,  aside  from  the  statutory  definition,  an 
'incumbrance,"  as  nsed  in  the  phrase  "cove- 
nant against  incumbrances,"  is  any  right  or 
IntOTest  in  land  which  may  subsist  in  third 
persons  to  the  diminution  of  the  value  of  the 
estate  to  the  grantee,  but  consistently  with 
the  passing  of  the  fee.  and  both  within  such 
definition  and  under  the  statute  a  restrictive 
covenant  against  the  use  of  firearms  on  the 
premises  was  an  "incumbrance";  the  word  "in- 
clndes"  being  ordinarily  a  word  of  enlargement 
and  not  of  restriction  (quoting  Worda  & 
Phrases,  voL  4,  p.  8S19.) 

[Ed.  Note.— For  other  eases,  see  Covenants, 
Cent  Dig.  f  4S;  Dec  Dig.  S  42.*] 

4.  OOVKNAKTS  (I  127*)— InCUlfBBAROBS— BV- 

ncT  or  Bbeacb— Dakaou. 

Since  a  covenant  against  incumbrances  Is 

one  of  indemnity,  only  nominal  damages  may 
be  recovered  for  an  incumbrance  which  caus- 
es the  grantee  no  actual  injury,  whether  the- 
grantee's  clalta  be  made  as  a  coonterdalm,  or 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Covenaati, 
Cent.  Dig.  H  2S&-342,  £S8;  Dec  Dig.  |  127.*1 

5.  Covenants  <|  127*)— Acnons  voa  Bbxaoh 

—  MEASUBB     op     DaHAQSS  —  COTBKAIIT 

Against  Incuubrancks. 

The  usual  measure  of  damages,  and  that 
prescribed  by  Civ.  Code,  {  330&,  tor  breach  of 
a  covenant  against  incumbrances,  which  is  the 
amount  the  covenantee  actually  expends  In 
removing  the  incumbrance,  not  exceeding  the 
value  of  the  property  at  the  time  of  the  breach, 
only  applies  to  incumbrances  which  may  be 
satisfied  by  money  imymeatB,  and  does  not 
apply  to  Incumbrances  which  cannot  be  so  ex- 
tinguished, such  as  restrictive  covenants  on 
the  use  of  land;  the  damages  recoverable  In 
such  case  being  those  naturally  and  proximate- 
ly resulting  to  the  covenantee  by  the  existence 
and  continuance  of  the  incumbraDce  by  re- 
ducing the  market  value  of  the  land.  In  ac- 
cordance with  the  general  rule  for  measuring 
damages  from  breach  of  contract. 

[Ed.  Note.— For  other  eases,  see  Covenants, 
Cent  Dig.  H  238-242,  258;  Dec  Dig.  I  127.*1 

6.  OOVSHAlfTB  (1 127*)— AOtlON  TOB  BbEACB— 

Measubs  of  Dahaqes— Covenahi  Aoainst 

Incuhbbances. 

Under  Civ.  Code,  |  3300,  providing  that 
the  measure  of  damages  for  breach  of  a  con- 
tractual obligation  is  the  amount  which  will 
compensate  tfae  injured  party  for  all  the  det- 
riment proximately  caused  thereby,  or  which 
in  the  ordinary  course  of  things  would  be  like- 
ly to  result  therefrom,  a  grantee  coold  not 
recover,  as  damages  for  breach  of  a  covenant 
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i^alnst  Incnmbrances  by  tbe  existence  of  a  re- 
strictive coTeoaDt,  a  loss  whicb  he  aastained 
by  failare  to  resell  tbe  land  becanse  of  the 
existence  of  such  restrictlTe  covenant,  where 
It  Is  not  shown  that  the  grantor  was  informed 
when  he  conveyed  that  tne  grantee  was  bay- 
ing to  resell;  aaeh  damage  not  being  the  or- 
dinary conseqaence  of  the  breach  of  the  core- 
nant. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  Si  238-242,  2&8;  Dee.  Dig.  S  127.*1 

7.  Dahaqes  (S  40* ) — Measubb — Bbxaoh  or 

CONTBACT. 

The  profits  of  collateral  enterprises,  in 
which  a  par^  claiming  damages  for  breaco  of 
contract  has  been  induced  to  engage  by  rely- 
ing upon  tbe  performance  of  the  contract  are 
not  recoverable  if  the  other  party  had  no  no- 
tice of  such  collateral  nndertaklng. 

[Fd.  '  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  Si  76.  76;  Dec.  Dig.  |  40.«] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  Conntr;  W.  P.  James, 
Judge. 

Action  by  A.  R.  Fraser  against  George  B. 
Bentel  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

H.  C.  MlUsap  and  Millsap  &  Sparks,  for 
appellants.  Anderson  *  Anderson,  for  re- 
spondent 

SL0S8,  J.  Appeal  by  defendants  from  a 
Judgment  forecloBlng  a  mortgage  of  real 
property.  The  complaint  was  In  the  ordi- 
nary form,  setting  forth  the  making  by  de- 
fendants of  a  promissory  note,  the  execution 
of  a  mortgage  to  secure  the  same,  the  plain- 
tlfTa  ownership  of  the  note  and  mortgage, 
and  tbe  nonpayment  of  a  part  of  the  princi- 
pal and  the  Interest  due.  Copies  of  the  note 
and  mortgage  were  incorporated  in  the  com- 
plaint The  mortgage  contains  a  statement 
that  the  amount  of  the  promissory  note  se- 
cured by  it  ($15,200)  la  the  balance  due  the 
mortgagee  on  the  pundiase  price  of  the  mort- 
gaged property.  To  this  complaint  the  de- 
fendants demurred,  and  they  now  assign  tbe 
overruling  of  their  demurrer  as  error. 

[1]  Their  contention  is  that  the  action  is 
in  effect  one  for  the  specific  performance  of 
an  agreement  for  the  purchase  and  sale  of 
real  estate,  and  that  It  is  incumbent  on  plain- 
tiff In  such  action  to  allege  and  prove  that 
tbe  contract  sought  to  be  enforced  Is  Just 
and  reasonable  as  to  the  defendants,  and 
that  the  consideration  Is  adequate.  Civ. 
Code,  i  33Q1.  That  allegations  showing  the 
existence  of  these  conditions  are  necessary 
to  the  sufficiency  of  a  complaint  for  specific 
performance  Is  not  to  be  questioned.  See 
Herzog  V.  A„  T.  &  S.  F.  R.  R.  Co.,  153  Cat 
406,  95  Pac.  898.  17  L.  B.  A.  (N.  S.)  428.  and 
cases  cited. 

f2]  But  we  are  nnable  to  agree  with  ap- 
pellants that  tbe  case  at  bar  is  of  the  char- 
acter claimed.  It  Is  an  action  to  foreclose 
the  lien  of  a  mortgage.  The  defendants  do 
not  contend  that  the  relief  sought  In  a  fore- 
closure suit,  as  snch,  amounts  to  the  specific 


performance  of  a  contract  But  It  Is  said 
that  Inasmuch  as  this  mortgage  recites  that 
it  is  given  to  secure  the  payment  of  a  note 
for  the  balance  of  the  purchase  price  of  land, 
the  purpose  of  the  action  Is  to  compel  the 
payment  of  such  balance,  and  tbe  plaintiff 
Is,  In  reality,  seeking  to  oaforce  the  perform- 
ance of  the  original  agreement  for  tbe  aBl» 
of  thp  land.  Tbe  fallacy  In  ttils  argnmoit 
lies  In  the  failure  of  appellants  to  recognise 
that  tbe  original  agreemmt  for  purchase  and. 
sale  has  been  fully  executed.  See  Bryan  t. 
Swain.  S6  Cal.  616.  On  tb4  part  of  Uie  TCSi- 
dor,  It  has  been  executed  by  tbe  conveyance; 
on  the  part  of  tbe  voidee,  %y  Qie  payment 
of  a  part  of  the  purchase  price  and  tbe  glT- 
Ing  of  a  note  and  mortgage  for  tbe  balance. 
In  foreclosing,  the  plaintiff  Is  proceeding 
upon  the  note  and  mortgage,  not  upon  the 
precedent  contract  out  of  whidi  the  note  and 
mortgage  arcse.  Herein  tbe  case  differs  com* 
pletely  from  White  t.  Sage,  1^  Cal.  613.  87 
Pac.  193,  relied  on  by  appellants.  There  tbe 
vendor  In  an  executory  contract  of  sale,  hav- 
ing tendered  a  deed,  sought  to  compel  the 
vendee  to  comply  with  bis  agreement  to  pay 
the  purchase  price.  He  further  sought  to 
foreclose  bis  vendor's  lien  upon  the  defend- 
ant's equitable  Interest  under  tbe  contract 
This,  as  the  court  said,  was  clearly  a  salt 
to  enforce  the  spedfic  performance  of  the 
contract  of  purchase  and  sal&  The  deci- 
sion, which  is  the  only  one  cited  to  sustain 
the  claim  that  the  present  action  Is  one  for 
specific  performance  of  a  contract  has  no 
relevancy  to  the  facta  here  shown.  The  de- 
murrer was  properly  overruled. 

The  defendants  answered,  setting  up,  by 
way  of  counterclaim,  that  the  note  and  mort- 
gage were  given  in  consideration  of  a  con- 
veyance of  land  to  defendant  George  R.  Ben- 
tel, whereby  the  grantors  <of  whom  plaintiff 
was  one)  covenanted  that  the  land  was  free 
and  clear  of  Incumbrances  done,  made,  or 
suffered  by  them,  or  either  of  them.  It  Is 
alleged  that  the  land  was,  In  fact  subject  to 
an  Incumbrance  created  by  the  deed  under 
which  plaintiff  acquired  title;  such  Incum- 
brance consisting  of  a  covenant  running  with 
the  land,  forever  prohibiting  the  use  of  flre- 
arma  upon  the  premises  conveyed.  Defend- 
ants averred  that  tbe  land  had  been  de- 
preciated in  value  by  reason  of  said  incum- 
brance to  the  extent  of  $20,000.  A  second 
counterclaim  sets  forth,  further,  that  the 
defendant  George  B.  Bentel  took  the  convey- 
ance from  plaintiff  and  his  associates,  and 
made  the  mortgage  without  knowledge  of  the 
Incumbrance,  that  be  bad  contracted  to  sell 
parcels  of  the  land,  unincumbered,  to  various 
purchasers  for  sums  aggregating  over  $74,- 
000,  that  snch  purchasers  had  refused  to  carrj 
out  their  contracts  by  reason  of  the  afore 
said  incumbrance,  and  that  tbe  property  can 
not  now  be  sold  for  over  $40,000. 

The  coart  found  against  the  allegations  of 
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damage  and  found.  In  addltifm,  tliat  Bentel 
had  knowledge  of  tbe  restrlcdve  provision 
concerning  the  nae  of  firearms  at,  and  long 
prior  to,  the  execution  of  the  mortgage,  and 
that  he  expressly  waived  any  and  all  objec- 
tions to  the  said  restricttve  provision. 

[3]  The  covenant  against  Incumbrances,  re- 
lied on  by  defendants  In  their  answer,  was 
that  Implied,  under  section  1113  of  the  Civil 
Code,  from  the  use  of  the  word  "grant"  In 
the  conveyance  from  plaintiff  and  hla  as- 
sociates to  the  defendants.  Section  1114  of 
the  same  Code  declares  that  "the  term  1n- 
combrance*  Includes  taxes,  assessments,  and 
all  liens  upon  real  property."  A  restrictive 
covenant  against  the  use  of  firearms  Is  not 
covered  by  this  enumeration,  and  the  re- 
spondent contends  that  the  existence  of  the 
restriction  In  question,  though  It  be  binding 
upon  subsequent  purchasers  of  the  land,  does 
not  constitute  a  breach  of  the  covenant 
against  "Incumbrances."  But  the  authorities 
dted  to  this  point  (Weber  v.  McCleverty,  149 
CaL  S16,  86  Fac.  700;  Wm.  Ede  Go.  v.  Hey- 
wood,  153  Cal.  615.  96  Pac.  81.  22  L.  R.  A. 
[N.  S.]  1562)  lend  no  support  to  the  claim  that 
section  1114  excludes  from  the  meaning  of  the 
word  Incumbrancee^  every  kind  ot  limita- 
tion of  a  perfect  title  other  than  those  de- 
scribed in  the  section.  Nor  does  the  language 
of  the  section  itself  justify  this  taiterpreta- 
tlon.  The  word  "includes**  is  not.  ordinarily, 
a  word  of  limitation,  but  rather  of  enlarge- 
ment In  re  Goetz,  71  App.  Dlv.  272,  75  N. 
T.  Supp.  760;  Cooper  v.  Stlnson,  5  Mtain.  S22 
(Gil.  416);  Calhoun  v.  Memphis  &  P.  R.  Co.. 
4  Fed.  Gas.  1045.  In  the  absence  of  any  stat- 
utory definition,  an  "incumbrance,**  within 
the  meaning  of  a  covenant  such  as  that  under 
consideration,  has  been  defined  as  "any  right 
to  or  Interest  In  land  which  may  subsist  In 
third  persons  to  the  diminution  of  the  value 
of  the  «Btate  to  the  tenant,  but  consistently 
with  the  passing  of  the  fee."  Prescott  v.  True- 
man.  4  Mass.  627,  3  Am.  Dea  246;  Rawle, 
Gov.  for  TlUe.  {  75;  4  Words  &  Phr.  3519, 
and  cases  cited.  This  definition,  sustained  by 
a  great  weight  of  authority,  is  broad  enough 
to  include  easements  and  restrictions  like  the 
one  in  the  pise  at  bar,  limiting  the  right  of 
the  owner  of  land  to  freely  nse  It  in  any  law- 
ful way.  Euhnen  v.  Parker,  56  N.  X  Eq. 
286.  38  Aa  641;  fifltcheU  v.  Warner,  6  Conn. 
497;  Huyck  T.  Andrews,  118  N.  T.  81, 20  N.  E. 
581,  8  L.  B.  A.  789, 10  Am.  St  Rep.  432.  This 
Interpretation  has  bem  applied  to  building 
restrictions  (Roberts  t.  Levy,  8  Abb.  Prac. 
[N.  S.]  811  [N.  T.];  Ayllng  T.  Kramer,  133 
Mass.  12)  and  to  covenants  prohibiting  the 
sale  of  spirits  on  the  premises  (Hateher  v. 
Andrews,  B  Buab  tB^.]  561;  Rawle,  Gov.  for 
Titie,  I  77).  We  see  no  reason  for  holding 
that  the  term  Incumbrances,  as  tt  is  used  in 
onr  Civil  Ood^  Is  to  be  takon  in  any  narrow- 
er sense. 

[4]  Inasmncli,  however,  as  the  covmant 
against  IncnmbranoeB  Is  merely  one  of  In- 
dMunltr  (Bawle^  Oor.  for  Titles  |  188),  &o 


more  than  nominal  damages  can  be  recovered 
on  account  of  an  incumbrance  which  has  In- 
dicted no  actual  injury  upon  the  grantee. 
(Id.).  Accordingly,  where,  as  here,  the  breach 
is  set  up  by  the  defendant  aa  a  counterclaim, 
the  defuse  will  be  of  no  avail  without  proof 
that  the  grantee  has  suffered  damage  from 
the  alleged  breach.  Thurgood  v.  Spring,  139 
Cal.  596,  73  Pac.  456.  The  court  below  found 
that  the  defendants  have  not  been  damaged 
in  any  sum.  The  judgment  against  the  coun- 
terclaim properly  followed,  tmless,  as  Is  as- 
serted by  the  api>ellanta,  this  finding  Is  not 
supported  by  the  evidence. 

We  think  the  finding  was  fully  justified. 
The  answer  seeks  to  set  up  two  elements  of 
damage:  First,  that  the  land  as  conveyed 
was  worth  f20,000  less  than  it  would  have  been 
without  tiie  Incumbrance;  second,  that  the 
defendant  George  R.  Bentel  made  contracts 
for  the  resale  of  parts  of  the  land,  and  that 
be  lost  the  benefits  of  such  contracts  because 
the  existence  of  the  incumbrance  made  It  Im- 
possible for  him  to  convey  to  his  proposed 
grantees  the  unincumbered  title  upon  which 
they  Insisted. 

There  was  no  proof  to  sustain  the  first 
element  of  damage  claimed.  The  defendants 
showed  the  value  of  the  lots  remaining  un- 
sold, but  failed  to  establish  that  they  would 
have  had  any  greater  value  If  there  had  been 
no  restriction  against  the  use  of  firearms. 
On  the  contrary,  the  admissions  of  George  R. 
Bentel  himself  were  such  as  to  warrant  the 
conclusion  that  the  restriction  had  no  eftect 
whatever  on  the  value  of  the  land. 

[S]  The  other  element  L  e,.  the  loss  of  re- 
sales, was  too  remote  to  be  allowed  as  an 
Item  of  damages.  The  measure  of  damages 
for  the  breach  of  a  covenant  against  incum- 
brances Is,  ordinarily,  the  amount  which  the 
plaintifT  has  actually''  expended  In  removing 
the  Incumbrance,  not  exceeding  the  value  of 
the  property  at  the  time  of  the  breach. 
Rawle,  Gov.  for  Title,  1  188  et  seg.;  2  Suth. 
Dam.  I  622.  This  rule,  which  has  been  em- 
bodied in  section  3305  of  our  Civil  Code,  re- 
fers to  such  incumbrances  (e.  g.,  mortgages 
and  other  liens)  as  may  be  satisfied  by  the 
payment  of  money.  It  Is  not  applicable  to 
incumbrances  like  easements  or  restrictions 
on  the  use  of  land,  which  cannot  be  extin- 
guished, at  the  will  of  the  owner,  by  the 
payment  of  any  sum.  In  such  cases  the 
damages  are  based  upon  "the  natural  and 
proximate  consequences  to  the  plaintiff  of  the 
existence  and  <X)ntlnuance  of  the  incum- 
brance." Rawle,  Gov.  for  Title.  1 191.  "Just 
compensation  In  such  cases  has  generally" 
(as  Is  said  In  2  Suth.  Dnm.  S  627)  "been  esti- 
mated by  the  amount  which  the  existence 
of  the  easemoit  reduces  the  market  value  of 
the  land."  And  so.  in  a  case  rimilar  to  the 
present  one,  where  the  land  was  subject  to 
a  building  restriction,  it  was  ruled  that  the 
damages  were  measured  by  the  difFerence  in 
the  value  of  the  property  unrestricted  and 
restricted.  Foster  t.  Foster,  62  N.  H.  S32. 
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[I]  This  Is  In  accord  wltb  the  general  rule 
proTidli^  for  tbe  measure  of  damages  for  the 
breach  of  an  obligation  arising  from  contract, 
t  e.,  "the  amount  wbtcb  will  compensate  the 
party  aggrloTod  for  all  the  detriment  proxi- 
mately caused  thereby,  or  which  in  the  ordi- 
nary course  of  things  would  be  likely  to  re- 
sult therefrom."  Civ.  Code.  |  8300.  But  the 
loss  resulting  to  the  grantee  from  his  inabil- 
ity to  complete  a  particular  sale  does  not 
meet  the  requirements  of  this  test  There  is. 
in  the  record  before  us,  neither  allegation 
nor  proof  that  the  plaintiff  and  his  asso- 
ciates, In  conveying  to  the  defendants,  were  in- 
formed that  the  latter  were  buying  for  tbe 
purpose  of  resale.  In  the  absence  of  such 
showing,  at  any  rate,  it  cannot  be  said  that 
the  failure  of  the  purchaser  to  sell  tbe  lots 
at  a  price  which  be  might  have*  obtained 
was  the  proximate  result  of  tbe  breach  of 
the  coT^iant,  or  a  detriment,  likely,  In  the 
ordinary  course  of  things,  to  result  there- 
from. 

[7]  "In  awarding  damages  for  the  nonper- 
formance of  an  existing  contract,  the  gains 
or  profits  of  collateral  Miterprlaee  fat  which 
the  party  claiming  them  has  been  Induced  to 
oigage  by  relying  upon  the  perfbrmance  of 
such  a  contract,  and  of  which  no  notice  has 
been  given  the  other  party,  cannot  be  Includ- 
ed." 1  Suth.  Dam.  |  47.  Tbe  claim  of  the 
defendants  for  loss  of  resales  falls  wltfala 
the  principle  thus  stated,  which  has  often 
been  recognized  by  this  court.  Friend,  etc., 
Co.  V.  MlUer,  67  Cal.  464,  8  Pac.  40;  Klitchell 
V.  Clarke,  71  CaL  163,  11  Pac.  882,  80  Am. 
Bep.  529;  Elder  v.  Kutner,  07  Cal.  490,  32 
Pac.  563;  Martin  T.  Deetz,  102  Cal.  55.  36 
Pac.  S68,  41  Am.  St.  Rep.  151 ;  Shoemaker  v. 
Acker,  116  Chi.  239,  48  Pac.  62.  An  author- 
ity more  directly  in  point  Is  Harrington  v. 
Murphy,  109  Maes.  299,  where,  in  an  action 
for  breach  of  a  covenant  against  Incumbran- 
ces, It  was  held  that  the  plaintiff  conld  not 
recover  expenses  incurred  In  making  a  sale 
which  the  purchaser  refused  to  complete  up- 
on discovering  the  Incumbrance.  Such  ex- 
pense, said  the  court,  was  "too  remote  and  In- 
direct to  be  an  element  of  damages." 

Concluding,  as  we  do,  that  tbe  finding  on 
the  issue  of  damage  la  supported  by  the  evi- 
dence, and  Is  sufficient  to  sustain  the  Judg- 
ment against  the  counterclaim,  we  see  no 
other  point  requiring  notice. 

The  Judgment  is  aflBrmed. 

We  concur:  ANGBLLOTTI,  3.;  SHAW.  J. 


DUNPHT  T.  DUNPHT.    (S.  F.  6,685.) 

(Supreme  Court  of  Californls.   Nov.  28,  1911. 
Rehearing  T>eDled  Dec.  27, 
1011.) 

1.  MABRIAOE    (I  58*)— ANNnUCENT—MSNTAL 
IWCOMPETTNCT. 

In  order  that  a  marriage  may  be  set  aside 
because  of  mental  Incapacity  of  one  of  tbe  par- 


ties, the  mental  derangement  must  be  shown 

to  have  been  one  bavitis  a  direct  bearing  on 
the  particnlar  act;  the  test  belns  whether  the 
party  was  capable  of  understanding  the  obU- 
gations  assamed  by  the  marriage. 

(Bd.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  |  117;  Dec.  Dig.  I  58.*} 

2.  Appeal  ard  Ebbob  (S  1010*)— FiNniROs 
—Review. 

In  a  suit  to  annul  a  marriage  because  of 
plaintiff's  alleged  unsoundness  of  mind  at  tbe 
time  it  was  contracted,  a  finding  that  he  had 
not  sufficient  mental  capacity  to  legally  con- 
tract a  marriage  would  be  sustained  on  ap- 
peal, unless  there  was  a  total  lack  of  snbstan- 
tial  evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3979-3982;  Dec.  Dig.  | 
1010.»] 

3.  Appeal  ako>  Ebbob  (|  994*)— Review— 
Cbedibilitt  or  Witnesses. 

Where,  In  a  suit  to  annul  a  marriage  on 
the  ground  of  plaintiff's  mental  incapacity,  non- 
expert witnesses  testified  to  their  opinion  con- 
cerning his  sanity  and  assigned  reasons  there- 
for, which  at  least  had  some  bearing  on  the 
question  of  mental  capacity,  the  weight  to  be 
given  to  such  opinions,  which  were  admissible 
under  Code  Civ.  Proc  {  1870,  subd.  10,  was 
for  the  trial  court. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent.  Dig.  H  8901-3806;  Dea  Dig.  | 
9t>4.*] 

4.  Mabbxaqi  ({  60*)— CAPA<nTT  or  Pabties— 

Mental  Incapacity— Evidence. 

In  a  suit  to  annul  a  marriage,  evidence 
held  to  warrant  a  finding  that  by  reason  of 
plaintiff's  intoxication  at  tbe  time  and  his  pre- 
vious habits  of  inebriety  be  was  mentally  in- 
competent to  contract  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  %  131;  Dec  Dig.  fi  60.*] 

5.  Insane  Pebsonb  (t  94*)— Acnon— Guabd- 
IAN  Ad  Litem. 

Where  stdt  was  brought  by  an  incompe- 
tent to  set  aside  a  marriage  for  incapacity,  a 
relative  was  authorized  by  Code  Civ.  Proc.  | 
373,  to  apply  for  and  be  appointed  guardian 
ad  litem  for  plaintiff  under  section  372,  au- 
thorizing such  appointment  when  the  court  or 
judge  thereof  deems  the  same  expedient. 

[Sid.  Note.— For  other  cases,  see  lasane  Per- 
sons, Gent  Dig.  H  164,  165;  Dee.  Dig.  S  94.*] 

a  Appeal  and  Ubbob  (S  959*)— Review— 

DiaCBBTIOM. 

Whether  complainant  shall  be  permitted 
to  file  an  amended  complaint  is  within  the  dis- 
cretion of  tbe  trial  court  and  will  not  be  re- 
viewed nnlesa  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |i  3825-3833;  Dec.  Dig.  1 
959.*] 

Department  1.  Appeal  from  Superior  Court. 
City  and  County  of  San  Francisco;  James  M. 
Seawell,  Judge. 

Action  by  James  C.  Dunphy  against  Lydla 
M.  Dunphy  to  annul  a  marriage.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

See,  also,  118  Pac.  445. 

Timothy  J.  Lyons  and  Bishop,  Hoefler, 
Cook  &  Harwood  (Raymond  Boijamln,  of 
counsel),  for  appellant  J.  D.  Meredith  and 
Perry  Evans,  for  respondent. 
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SLOBS,  J.  On  the  22d  day  of  June,  1009, ; 
«  marriage  ceremony  waa  performed  between  ' 
James  C.  Dnnphy  and  Lydla  M.  Valencia.  | 
Six  days  later,  the  plaintiff,  James  G.  Dan- , 
phy,  commenced  this  action  to  annul  said 
marriage  by  filing  a  complaint  in  which  he 
alleged  that,  at  the  time  of  the  ceremony,  he 
was  BO  intoxicated  from  alcoholic  drinks  that 
he  bad  no  comprehoulon  of  what  he  was  do- 
ing, or  of  the  nature  ot  effect  of  raid  cere- 
mony, and  that,  by  reason  of  said  intoxica- 
tion, be  was  then  m^tally  Incompetent  to 
contract  marriage.  He  alleged,  farther,  that 
at  all  times  after  the  ceremony  and  until  the 
commencement  of  the  action  he  had  been 
intoxicated  and  had  not  had  normal  con- 
trol of  his  mental  faculties ;  that  as  soon  as 
he  realised  the  purport  and  effect  of  said 
ceremony,  on  the  26th  day  of  June,  1009,  he 
had  left  the  defoidant,  and  had  not  there- 
after cohabited  with  her.  The  defendant 
demurred,  denying  the  allegations  of  plain- 
tiff's intoxication  and  incompetency,  and 
averring  that  he  had  Toluntarily  cohabited 
with  her.  She  also  cross-complained,  ally- 
ing the  marriage,  d^rtion  of  her  by  plain- 
tiff, his  poBsesslon  and  her  want  of  means, 
and  asking  a  Judgment  for  maintenance. 
The  plaintiff  answered  the  cross-complaint. 
Subsequently,  ou  November  15,  1909,  an 
amended  complaint,  seeking  annulnient  of 
the  marriage  upon  an  allegation  that  plain- 
tiff, at  the  time  of  the  marriage  and  ever 
since,  had  been  of  unsonnd  mind,  was  filed  in 
the  name  of  plaintiff,  by  Jennie  C.  Dunphy, 
his  guardian  ad  litem.  The  appointment  of 
the  guardian  was  alleged  to  have  been  made 
on  November  10,  1900.  To  this  amended 
complaint,  after  filing  a  demurrer,  wtiich  was 
overruled,  the  defendant  answered,  denying 
the  appointment  of  the  guardian  and  the  un- 
soundness of  mind  of  the  plaintiff,  and  aver- 
ring voluntary  cohabitation.  The  case  was 
tried,  and  the  court  found  as  facts  the  due 
appointment  of  the  guardian,  that  the  par- 
ties were  married  as  allied,  that  plaintiff 
at  the  time  of  said  marriage  was  of  unsound 
mind,  that  plaintiff  had  never,  since  the  mar- 
riage, freely  cohabited  with  the  defendant 
as  her  husband,  and  that  he  had  continued 
to  be  of  unsound  mind  from  the  time  of  the 
marriage  until  after  the  2l8t  day  of  July, 
1909,  the  day  upon  which  he  finally  left  the 
defendant  Judgment  annulling  the  marriage 
followed.  The  defendant  appeals  from  the 
Judgment,  bringing  up  the  evidence  means 
•f  a  bill  of  exceptions. 

The  principal  contention  ot  the  appellant 
is  that  the  evidence  Is  insuQlcient  to  sustain 
the  finding  that  plaintiff .  was  of  unsound 
mind  at  the  time  of  the  marriage  and  during 
the  time  of  his  ootaabitatlm  with  the  defend- 
ant. 

[1]  This  coujrt  has  never  had  occasion  to 
define  the  degree  of  uneoundneM  of  mind 
which  will  auUuwlM  a  judgment  annulling  a 
marriage.  But  we  tmke  it  that  tb»  question 
119  P.— 83 


of  what  is  an  unsound  mind  ttaut,  in  cases 
of  this  character,  be  determined  the  same 
tests  which  are  applied  in  any  case  where  It 
Is  sought  to  set  aside  the  contract  or  other 
act  of  a  person  alleged  to  be  insane.  It  is 
universally  held  that  a  variation  from  a 
normal  mental  condition  is  not  In  itself 
enough  to  avoid  every  act  The  mental  de- 
fect or  derangement  must  be  one  having  a 
direct  bearing  upon  the  particular  act  which 
is  brought  in  question.  Thus,  in  will  con- 
tests, the  validity  of  the  testamentary  effort 
Is  not  affected  by  delusions  on  the  part  of 
the  testator,  unless  the  delusions  are  such  as 
to  have  been  "operative  In  the  testamentary 
act*'  In  re  Redfleld,  11«  Cal.  637,  48  Pac. 
794.  They  must  have  a  relation  to  some  per- 
son or  object  affected  by  the  will.  Id.  In 
Estate  of  McKenna,  148  Oal.  680,  77  Pac. 
461,  this  court  upheld  an  Instruction  to  the 
effect  that  it  waa  only  such  insane  delusions 
as  actually  Influenced  the  testatrix  in  the 
making  of  the  will,  and  wbich  caused  its 
production  to  the  prejudice  and  injury  of 
the  contestants,  which  would  invalidate  the 
will.  So,  in  criminal  cases,  a  partial  In- 
sanity, or  an  insanity  with  respect  to  certain 
subjects,  is  not  incompatible  with  the  posses- 
sion of  mental  capacity  sufficient  to  make  the 
party  liable  to  punishment  for  his  acts.  Peo- 
ple V.  Willard,  160  Cal.  643,  89  Pac.  124.  The 
same  reasoning  Is  to  be  applied  when  the 
question  Is  the  mental  capacity  of  a  party 
to  contract  marriage.  "The  true  test  in  ac- 
tions to  annul  a  marriage  on  account  of 
Insanity  at  the  time  of  the  marriage,"  says 
Nelson  (Dlv.  &  Sep.  }  668),  "Is  whether  the 
!  party  was  capable  of  understanding  the  ob- 
I  ligations  assumed  by  marriage."  The  ca- 
;  paclty  requisite  to  a  valid  marriage  is  de- 
:  fined,  in  Durham  v.  Durham,  10  Prob.  Dlv. 
!  80,  as  "a  capacity  to  understand  the  nature 
I  of  the  contract  and  the  duties  and  responsi- 
bilities which  It  creates."  See,  also,  Kem 
V.  Kem,  61  N.  J.  Eq.  574,  26  Atl.  837 ;  Lewis 
V.  Lewis,  44  Minn.  124,  46  N.  W.  823,  9  L.  R. 
A.  506,  20  Am.  St  Rep.  569;  St  George  v. 
Biddeford,  76  Me.  693.  The  learned  Judge 
below  undertook,  as  appears  from  his  opin- 
ion contained  in  the  transcript  to  apply 
this  test  to  the  evidence  before  him,  and, 
so  applying  It,  reached  the  conclusion  that 
Dunphy,  at  the  time  of  the  marriage  and 
while  he  was  cohabiting  with  the  defendant, 
did  not  possess  the  mental  capacity  to  undw- 
stand  the  nature  of  the  duties  and  obliga- 
tions imposed  by  the  marriage  contract 
Was  there  enoogb  evidence  to  Jnatlfy  tbla 
conclusion? 

[2]  The  testimony,  the  greater  part  of 
which  deals  with  this  Issue,  Is  voluminous, 
covering  almost  660  pages  of  the  prhated 
transcript  It  would  prolong  this  oi^nion 
beyond  all  reaeonablv  bounds  te  give  more 
than  the  brlefM  summary  of  the  facts  tes- 
tified to  Iv  the  large  number  of  witnesses 
called.    In  refwrlng  to  the  testtmony,  we 
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nuut  coiutantlT  bear  tn  mind  that  tbe  de- 
termlnatiou  of  Issues  of  fact  Is  primarily 
for  the  trial  court,  and  that  the  findings  of 
that  court  are  to  be  overthrown  on  appeal 
onl7  when  they  totally  lack  the  support  of 
substantial  evidence.  We  are  not  empowered 
to  determine,  as  an  original  question,  wheth- 
er the  plaintiff  was  or  was  not  of  unsound 
mind.  Our  duty  begins  and  ends  with  tbe 
Inquiry  whether  the  trial  court  had  before  It 
evidence  upon  which  an  unprejudiced  mind 
might  reasonably  have  reached  the  conclu- 
sion which  was  reached.  ConSlcts  of  testi- 
mony are  deemed  to  have  been  finally  re- 
solved In  the  court  below.  Accordingly,  the 
testimony  in  support  of  tbe  finding  attacked, 
if  sufficient  to  support  that  finding.  Is  all 
that  need  be  mentioned  In  this  opinion,  and 
this  testimony  must,  bo  far  as  It  Is  subject 
to  differing  Inferences,  be  read  in  the  light 
most  favorable  to  the  party  prevailing  below. 

The  plaintiff  was  the  only  son  of  wealthy 
parents,  and  from  his  early  youth  had  fol- 
lowed no  regular  occupation,  with  the  excep- 
tion of  giving  some  casual  and  intermittent 
attention  to  the  affairs  of  his  father's  estate, 
in  which  he  was  Interested.  For  many  years, 
he  had  been  addicted  to  the  habit  of  drinking 
Intoxicating  liquors  to  excess,  taking,  as  one 
witness  testified,  from  20  to  40  driuks  of 
whisky  in  a  day.  On  one'  or  more  occasions 
his  excesses  In  this  direction  bad  brought  on 
attacks  of  delirium  tremens.  He  was  fre- 
quently seen  in  public  places  in  a  condition  of 
helpless  intoxication.  He  was  unable.  In  con- 
versation, to  concentrate  his  mind  upon  a  sub- 
ject under  discussion,  showed  little  Intelligent 
interrat  In  his  ftwn  business  affairs,  was  vao- 
Hlattng  and  uncertain,  as  well  as  suspicious, 
and  showed  signs  of  failing  memory. 

In  support  of  tbe  allegations  of  the  com- 
plaint, a  number  of  witnesses,  having  first 
qualified  as  intimate  acquaintances  of  Dun- 
phy,  expressed  tbe  opinion  that  be  was  of 
unsound  mind.  In  accordance  with  the  provi- 
sion of  the  Code  of  Civil  Procedure  (section 
1870,  subd.  10),  each  of  tb^  vrltnesses  gave 
"the  reason  for  the  opinion."  The  appellant 
undertakes  to  analyze  the  various  reasons 
80  glvm,  and  argues  that  they  are  not  ade- 
quate to  justly  tbe  conclusion  drawn  from 
them.  Reliance  Is  placed  upon  Estate  of 
Dolbeer,  140  CaL  227,  86  Pac.  695,  where  it 
was  said  that  the  opinion  of  an  intimate  ac> 
quaintance  respecting  the  mental  sanity  of  a 
person  "can  have  no  weight  other  than  that 
which  the  reasons"  (upon  whldi  It  Is  based) 
"bring  to  its  support"  We  do  not  understand 
this  to  mean  that  tbe  appellate  court  Is  to 
put  itself  in  tbe  position  of  the  trial  court, 
and,  from  an  examination  of  the  reasons  as- 
signed, determine  as  an  original  qnestlon 
whether  the  opinion  of  the  witness  Is  to  be 
given  any  vei^t  or  Is  to  be  rejected.  No 
doubt  tbe  reas<m8  assigned  may  be  ao  irrele- 
Tant  «r  laoonseqaentUl  u  to  ds^rira  0ie 


I  opinion,  professedly  based  upon  tbem,  of  any 
probative  value.  This,  as  the  court  viewed 
tt,  was  the  sltuaticHi  In  the  Dolbeer  Case. 

[3]  But  where  the  reasons  assigned  have 
some  bearing  on  the  question  of  mental  ca- 
pacity. It  is  for  the  court  below  to  determine 
the  weight  to  be  given  to  the  opinion  of  the 
witness.  The  statute  expressly  permits  such 
opinion  to  be  given  In  evidence,  and  it  must 
contemplate  that  some  weight  may  be  attrib- 
uted to  the  opinion,  over  and  above  that 
which  would  follow,  as  matter  of  necessary 
inference,  from  the  reasons  assigned.  It  this 
were  not  so,  there  would  be  no  justification 
for  permitting  an  intimate  acquaintance  to 
state  his  opinion  at  all.  He  should  then  be 
restricted  to  a  statement  of  bis  observations 
of  the  person  whose  sanity  was  questioned, 
and  a  conclusion  on  the  ultimate  question  of 
soundness  or  unsoundness  of  mind  would  have 
to  be  drawn  by  the  trial  court  or  jury  from 
tbe  facts  so  stated.  But  It  may  be  that  an 
intimate  acquaintance  has  a  well-founded 
opinion  on  this  subject,  without  being  able  to 
recall,  or  to  formulate  In  words,  all  of 
impressions  which  by  their  cumulative  force 
have  led  his  mind  to  the  opinion.  (Indeed, 
some  of  the  witnesses  here  declared  that  this 
was,  virtually,  their  situation.)  The  opinion 
itself  Is  not  for  that  reason  worthless;  nor 
is  its  weight  to  be  Judged  sol^  by  the  con- 
clusion which  another  mind  might  draw  from 
a  recital  of  the  reasons  which  the  witness  is 
able  to  give.  If,  as  we  have  said,  those  rea- 
sons fnmished  any  logical  support  for  the 
opinion  declared,  the  opinion,  in  and  of  It- 
self, is  to  be  given  such  weight  as  tbe  trial 
court  may  think  it  deserves. 

[4]  With  reference  to  the  testimony  in  this 
case.  It  would  be  Impracticable  to  follow  coun- 
sel Into  the  field  they  have  entered,  and  to 
discuss  the  multitude  of  Incidents,  many  of 
them  no  doubt  trivial  In  themselves,  brought 
forward  by  those  testifying  to  their  opinion 
that  Dunphy  was  of  nnsound  mind.  We  must 
content  ourselves  with  the  statement  that 
some,  at  least,  of  these  witnesses  fortified 
their  opinions  by  a  recital  of  reasons  which 
had  some  legitimate  bearing  upon  the  ques- 
tion at  Issue.  In  this  connection,  we  may 
cite,  in  addition  to  the  facts  stated  by  inti- 
mate acquaintances  regarding  Dunphy's  hab> 
Its  of  life,  tbe  account  given  by  himself  to 
witness  Curtis  of  a  former  marriage  contract- 
ed by  him.  On  January  8,  1008,  he  notified 
Curtis  that  be  had  been  married  on  the  pre- 
ceding night,  and  requested  that  his  family 
be  Informed.  On  the  following  day  he  told 
Curtis  that  he  bad  not  wanted  to  marry  tbe 
lady,  that  the  marriage  had  taken  place,  In 
effect,  at  a  moment's  notice,  that  he  did  not 
know  what  he  was  doing  at  the  time,  and 
that  he  thought  a  tbonaand  dollars  would 
"call  tt  off."  We  moitlon  ttits,  out  of  many 
drcomstaxioss  aliown  la  the  leooid,  boeaiMs 
It  baa  a  more  direct  bearlns  on  tbe.qnaattm 
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«f  the  plaintiff's  capacity  to  understand  tbe 
nature  of  the  marrlaKe  relation  and  the  oldl- 
gatlons  attendant  upon  It 

Besides  this,  the  plaintiff  Introduced  the 
testimony  of  three  medical  ex.pertB.  In  re- 
sponse to  hypothetical  Questions,  embodying 
the  showing  made  hy  plaintiff's  witnesses  con- 
cerning bis  intemperate  life,  each  of  these 
witneesee  testified  that  a  person  who  had  led 
such  life  would  be  of  tmsomid  mind.  One  of 
them  said  that  drinking  to  the  eztmt  stated 
"would  hare  the  effect  of  Inducing  a  mental 
disease  by  producing  an  organic  change  In 
the  brain.  *  *  *  Be  would  necessarily  be 
of  unsound  mind.  *  *  *  His  brain  has 
so  degenerated  by  the  use  of  whisky  that  his 
thoughts  are  as  liable  to  be  abnormal  as  nor- 
mal/' even  when  he  is  '^ot  under  the  influ- 
ence of  liquor."  The  others  testified  that  the 
person  supirosed  was  "of  unsound  mlod." 

The  drcumstances  attending  the  marriage 
of  the  parties  were,  to  say  the  least,  peculiar. 
Dunphy  and  the  defendant  had  been  ac- 
quainted for  a  number  of  years.  The  exact 
nature  of  their  relations  does  not  appear.  It 
was  shown,  however,  that,  while  both  resided 
in  the  same  city  (San  Francisco),  Donphy  had 
not,  prior  to  the  day  of  the  marriage,  visited 
the  defendant  at  her  home.  There  was  no 
engagement,  no  exchange  or  giving  of  a  ring 
or  other  presents.  According  to  the  testimony, 
the  parties  agreed,  on  the  morning  of  the  22d 
of  June,  1909,  to  be  married,  and  on 'the  same 
day,  without  any  further  preparation,  with- 
out having  made  a  change  of  clothing,  or  any 
provision  for  a  wedding  journey  or  a  place 
of  residence  following  the  proposed  marriage, 
they  went  in  an  antomoblle,  accompanied  by 
several  friends  of  the  defendant,  to  Redwood 
City,  where  a  license  was  obtained,  and  a 
marriage  ceremony  was  performed  by  a  jus- 
tice of  the  peace.  On  the  road  to  Bedwood 
City,  and  a  few  hours  before  the  ceremony, 
the  party  had  stopped  at  a  roadhouse.  A 
witness  who  saw  them  there  testified  that 
Dunphy  wdb  "very  badly  under  the  influence 
of  liquor,  or  extremely  Intoxicated";  that  he 
appeared  disheveled,  and  his  dress  seemed 
to  be  more  or  less  disarranged.  While  the 
evidence  makes  it  probable  that  the  demean- 
or of  plaintiff  at  the  time  the  ceremony  was 
performed  did  not  indicate  to  those  who  were 
present  ttiat  he  was  intoxicated,  the  trial 
court  may  well  have  concluded,  from  all  the 
foots  before  it,  that  he  was  still  under  the 
Influence  of  liquor  to  such  an  extent  as  to 
affect  his  capacity  for  rational  thought  and 
action.  In  this  connection  It  may  be  noted 
tliat  there  was  testimony  that  Dunphy  had 
been  seem  In  a  state  of  pronounced  intoxica- 
tion during  every  day  from  the  13th  to  the 
17tfa  of  June,  1909,  while  he  was  in  Sacramen- 
to, and  that  be  was  Intoxicated  after  his  re- 
turn to  San  Francisco  on  the  20tb  of  June, 
and  again  on  the  2l8t,  the  day  preceding  that 


of  the  ceremony.  Following  the  ceremony, 
the  parties  returned  to  Son  Franclaco,  and 
tool£  up  their  abode  in  the  defendant's  flat. 
On  the  next  day,  the  morning  newspapers 
of  San  i  randsco,  containing  articles  relative 
to  the  marriage,  were  read  by  Dunphy, 
Among  these  publications  was  one  which  de- 
picted the  plaintiff  as  a  dissipated  spend- 
thrift, and  described  the  defendant's  charac- 
ter and  antecedents  at  some  length  In  terms 
that  wonld  necessarily  have  been  extremely 
offensive  to  any  one  mtertalnlng  any  feeling 
of  respect  for  her.  The  ceremony  Itself  was 
represented  as  preceded  and  followed  by 
drunken  revels.  Without  going  into  greater 
detail  regarding  the  contmts  of  this  article, 
we  may  say  that  It  is  almost  inconceivable 
that  they  would  not  hare  aroused  the  deepest 
resentment  and  Indignation  In  Dunphy,  If  he 
had  possessed  a  rational  understanding  of  the 
nature  and  the  obligations  9f  marriage.  Yet, 
after  reading  the  papers,  he  expressed  him- 
self as  "not  at  all  displeased  with  them,"  and 
said  that  "they  were  all  very  easy." 

The  testimony  concerning  Dnnpby's  condi- 
tion during  the  i>erlod  following  his  advent 
at  the  defendant's  flat  was  such  as  to  Justify 
the  inference  that  his  mental  capacity,  so 
far  as  it  depended  upon  his  freedom  from  the 
influence  of  alcohol,  did  not  improve  during 
the  time  of  tils  residence  with  the  defendant 
It  was  testifled  to  that  on  the  26th  day  of 
June  he  was  under  the  influence  of  liquor, 
and  "was  tapering  off."  On  the  27th  he  was 
Intoxicated,  and  on  the  28th,  the  day  on  which 
the  original  ccnnplalnt  was  filed,  he  was  in  a 
state  of  helpless  intoxication.  On  the  same 
day,  he  returned  to  defendant's  flat,  remained 
there  two  days,  during  whicb  he  did  not  be- 
come soBer.  and  then  left  with  his  nurse  for 
Faralso  Springs.  After  having  been  at  the 
springs  a  few  days,  he  again  became  intoxi- 
cated, and  remained  so  until  the  7th  of  July, 
when  a  friend  of  the  defendant  appeared  and 
brought  him  back.  He  arrived  at  the  de- 
fendant's fiat  on  July  8th  and  remained  there 
until  the  21st  or  22d  of  July,  when  he  finally 
left  the  defendant  WhUe  there  Is  a  conflict 
of  testimony  on  this  point,  the  trial  court  had 
before  It  enough  to  justify  the  conclusion  that 
he  did  not  regain  a  condition  of  complete 
sobriety  during  this  "period. 

Under  this  showing,  we  tblnk  it  cannot  be 
said,  as  matter  of  law,  that  the  evidence  was 
not  sufficient  to  sustain  the  trial  court  in  its 
finding  that  Dunphy  was  incompetent,  men- 
tally, to  contract  marriage,  and  that  his  In* 
competency  continued  while  he  was  cohabit* 
ing  with  the  defendant.  His  excessive  indul- 
gence in  alcoholic  drink,  persisted  In  for  so 
many  years;  the  testimony  of  qualified  ex- 
perts regarding  the  effect  upon  the  mind  of 
sucb  excess;  the  evidence  of  irrational  and 
peculiar  conduct;  the  unusual  drcnmstances 
attending  the  marriage;  the  fact  that  the 
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ceremony  took  place  In  the  midst  of  a  pro- 
longed debauch  or  "spree,"  and  that  he  con- 
tinued to  be  more  or  less  affected  by  liquor 
while  he  remained  with  the  defendant;  the 
actions  of  the  plaintiff  indicating  a  want  of 
proper  understanding  of  the  relation  and  obli- 
gations of  matrimony;  the  opinions  of  many 
reputable  persons;  who,  after  an  Intimate  ac- 
quaintance with  Dunphy,  thought  he  was  of 
unsound  mind — all  of  these  considerations, 
taken  together,  made  a  case  which  vested  in 
the  trial  court  the  power  of  drawing  an  in- 
ference, conclnslTe  upon  the  appellate  court, 
of  the  soundness  or  unsoundness  of  the  plain- 
tiff's mind.  That  a  finding  contrary  to  the  one 
made  would  find  adequate  support  in  the  rec- 
ord is  beyond  question.  But,  even  though 
we  might  think,  on  a  mere  reading  of  the 
transcript,  that  the  preponderance  of  the  evi- 
dence was  with  the  appellant,  we  would  not  be 
authorized  to  overthrow  the  finding.  As  we 
said  at  the  outset  of  this  discussion,  the  de- 
termination of  the  trial  Judge  on  issues  of 
fact  is  binding,  unless  It  be  without  substan- 
tial evidence  to  support  It.  It  does  not  lack 
such  support  here. 

[SI  The  other  points  urged  for  reversal 
require  hut  brief  consideration.  There  was 
DO  error  in'  appointing  a  guardian  ad  li- 
tem for  plaintiff.  Such  appointment  on  be- 
half of  an  Insane  or  Incompetent  party  may 
be  made  "when  It  Is  deemed  by  the  court  in 
which  the  action  or  proceeding  is  prosecuted, 
or  by  a  Judge  thereof,  expedient  •  •  ♦  " 
Code  Glv.  Free.  |  8T2.  The  order  was  made 
on  the  application  of  a  relative,  as  provided 
by  section  37S  of  the  Code  of  Civil  Procedure, 
and  there  was  evidence  tending  to  show  that 
plaintiff  was  incompetent 

[fl]  It  Is  also  claimed  that  the  court  erred 
in  permitting  an  amended  complaint  to  be 
filed.  The  granting  of  leave  to  file  amended 
pleadings  Is  a  matter  peculiarly  within  the 
discretion  of  the  trial  court.  There  is  noth- 
ing to  Indicate  that  the  discretion  was  abused 
in  this  instance. 

The  appellant  suggests  that  the  teurt  erred 
In  failing  to  find  upon  certain  issues.  But  we 
think  these  issues,  bo  far  as  they  were  mate- 
rial, were  met  by  tbe  findings  whidi  were 
made. 

The  Jndgmait  Is  aflhrmed. 

We  concur:  ANGBLLOTTI,  J.;  SHAW,  J. 


GHANDLBB  et  al.  r.  HABT  et  aL 
(S.  F.  5,815.) 

(Supreme  Court  of  California.    Nov.  29,  1911. 
Rehearing  Denied  Dec.  28,  1911.) 

1.  HiNBs  AR D  Minerals  (i  58*)— liKASsa— Br- 
rctmoN — Requisites  . 

A  lease  to  a  corporation  to  explore  and 
devtiop  land  for  oil,  gas,  and  mioenua.  execut- 


ed In  consideration  of  the  delivery  by  the  cor- 
poration to  the  lessor  of  stock  of  the  cor- 
poration, on  condition  that  tbe  same  shall  re- 
main nonatio— able,  or  otherwise  the  lease  shall 
terminate,  and  sn&ject  to  the  right  of  the  lesaM 
^^side  on  aod  (arm  the  land,  contains  no 
covenants  on  the  part  of  the  leasee  to  which 
its  sigoature  Is  necessaiy  as  evidence  of  its 
consent  thereto,  and  the  lease  executed  by  the 
lessor,  and  delivered  by  him  to  (be  corporattou 
which  accepts  it,  is  suiBdently  executed. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  10069;  Dee.  Dig.  | 
6&*] 

2.  IiANDLOBD  AHD  TENAUT  81*)— lAASB^ 

BliBcunoN— Waives. 

A  lessor  who  delivered  the  lease  to  the 
lessee,  without  requiring  him  to  sign  the  same, 
waived  the  formality  of  the  signature  of  the 
lessee,  and  the  lease,  though  coatainlDg  cove- 
nants to  be  perfoqned  bv  the  lessesu  became  at 
once  operative  against  tae  lessor,  his  heirs  and  . 
assigns. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  H  88-91;  Dec.  Dig.  i  31.*] 

3.  Mines  and  Minerals  (|  73*)— Oil  and 
Gab  Lease— Rights  Acqotbed— "Demise." 

An  instmment  purporting  to  "lease  and 
demise"  land  described  for  a  specified  term, 
and  giving  the  lessee  the  right  to  explore  and 
develop  the  land  for  oil,  gas,  and  other  miner* 
alg,  and  to  erect  thereon  necessary  machinery,  /  , 
tanks,  and  pipea,  conveys  rights  in  land  to  the  ^T^^ 
lessee  for  the  purpose  of '  eilnu'Uuft  oil.  gas,  '^^i  I 
and  minerals  from  the  land  and  selling  'the  same  v^aJ*'. 
when  aequira];  a  "demise"  being  more  than  a 
license  to  enter  and  occupy  for  a  spedfied  pur- 
pose, and  being  a  conveyance  in  tee,  for  life, 
or  for  y^rs,  and  creating  an  implied  warranty 
of  title  and  a  covenant  for  quiet  enjoyment ; 
sod  the  right  to  develop,  extract,  and  market 
oil,  gas,  and  mineral  from  the  land  continued 
for  tbe  specified  time,  unless  forfeited  by  a 
breach  of  the  conditions  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  201,  210;  Dec.  Dig.  | 
78.* 

For  oflier  deflBitinns,  sea  Words  and  Phrases, 

VOL  2,  pp.  1078»  1079.] 

4  LaiTDLOKD  AND  TENANT  ({  20*)— "LCABB." 

A  lease"  is  a  conveyance  by  the  owner  of 
an  estate  to  another  of  a  portion  of  his  interest 
therein  for  a  term  less  than  his  own,  and  It 
passes  a  present  Interest  in  the  land  for  the 
period  specified. 

[E)d.  Note.— For  other  cases,  see  lisndlord  and 
Tenant,  Cent  Dig.  H  5(M}4;  Dec.  Dig.  {  20.* 

For  other  definitions,  see  Words  and  PhmHeB. 
vol.  6,  pp.  4013-1049;  voL  8,  pp.  7702,  7703.] 

5.  Mines  and  MntESALs  ii  78*)— Lbaow— 

Conditions.  / 
A  lease  of  land  for  a  specified  term  to  de- 
velop the  land  for  oil,  ns,  and  mineral  and  sell 
the  same  when  acquired,  on  spedfled  conditions 
which  have  not  been  bioken,  u  not  forfeited  by 
a  mere  failure  of  the  lessee  to  develop  and  ex- 
tract oil,  gas,  and  mineral,  unless  the  riitht  of 
forfeiture  is  reserved  on  that  ground,  either  ex- 
pressly or  by  necessary  implication. 

[Ed.  Note.— For  other  cases,  see  BDnes  and 
Minerals,  Cent  Dig.  H  206-207;  Dsc.  Dig.  f 
78.*] 

&  Miiras  and  Mineeals  74*)— I«asb— Ik- 
nsESTS  Acquired. 

A  lease  oi  land  for  a  speciSed  term  to  ex- 
plore and  develop  the  land,  to  remove  therefrom 
<^  gas,  and  mineral,  reserving  to  tbe  Isasor 
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free  accen  OTer  the  lan^,  not  actually  used  for 
the  business  of  the  lessee,  and  the  rtcht  to  farm 
the  laod,  and  eontaioinK  bo  covenant  forbidding 
the  lessee  to  asaixn  the  lease,  or  to  sublet  the 
premiseB  or  part  thereof,  ttves  to  the  lessee  a 

6 resent,  subsisting  estate  for  yeara,  which  may 
s  transferred,  as  autborized  hj  Civ.  Code,  I 

ipled 


104¥,  and  not  a  mere  posslbiluy,~UDt-OTu-. 
with  an  Interest,  which,  by  section  1045,  la 
not  transferable,  so  that  the  lessee  may  sublet 
a  part  of  the  land  to  a  third  peniim  to  develop 
the  same  (or  oil,  gaa,  and  mineral. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
MlneraU,  Cent  Dig.  |  202;  Dec  Dig.  |  74.*] 

7.  CoaPOBATIOlIB    (I   482«)  — COKTBTAHOM  — 
Tali  DITT— PBEBUlCFTIOnB. 

Where  the  corporate  seal  Ifl  affixed  to  a 
contract  purporting  to  be  regularly  executed  for 
a  corporation  by  one  of  Its  officers,  the  seal  is 
prima  facie  evidence  of  the  authority  of  the 
officer  to  execute  the  contract  for  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1729;  Dec  Dig.  {  4S2.«] 


8.  GoBFOBATiONs  ({  425*)— Stookholo: 

QUALmOATIOHB— OBJIOnOHB. 

The  objection  that  the  consideration  for 
corporate  stock,  represented  by  certificates  of 
stock  r^lar^  issued  to  persons  elected  di> 
rectors,  was  not  lawfully  sufficient  cannot  be 
raised  to  invalidate  the  action  of  the  directors, 
when  third  persona  have  dealt  In  good  fidth 
with  them. 

(Ed.  Note.— For  other  cases,  aee  Corpora- 
ls.^ Cent.  Dig.  H  1607-1705;  Dec  Dig.  | 

9.  OOBFOBA-nOlfS    (I    288*)  — OmOKBB  — Db 

Facto  Dibectobb. 

The  stockholders  of  a  corporation,  at  a 
stockholders'  meeting.  Increased  the  number 
of  directors  from  three  to  seven,  and  at  the 
'  same  meeting  elected  the  additional  directors. 
A  certified  copr  of  the  amendment  to  the  ar- 
ticles of  incorporation,  declaring  the  increase, 
was  properly  filed  in  the  offices  of  the  county 
clerk  and  Secretary  of  State,  and  the  addi- 
tional directors,  from  the  date  of  their  election, 
acted  aa  dlrectoia,  without  objection  from  any 
atockholder,  and  the  stockholders  at  a  subse- 
quent meeting  ratified  the  action.  B^d  that 
under  Civ,  Code,  |  200,  making  the  nundtieT  cf 
directors  of  a  corporation  dependent  on  the 
will  of  the  majority  of  the  stockholders,  the 
additional  directors  were  at  least  de  facto  offi* 
Cera,  and  their  acts  wer«  vtiid,  so  far  as  they 
Were  acted  on  in  good  (altb  by  third  persons. 

[Eld.  Note. — For  other  cases,  see  Cmrporationa. 
Cent.  Dig.  H  1240-1245;  Dec.  Dig.  |  289.*] 

10.  GOBPO&ATXORB     (S     424*)  ~2>IBBCT0B8 — 

NtfACTiOHB— Validity. 
Where  the  de  facto  directors  of  a  corpora- 
,-^ion  directed  the  execution  of  a  lease  of  corpo- 
rate  property,  and  empowered  the  secretary  to 
execute  the  lease,  the  lessee,  acting  in  good 
faith,  acquired  a  valid  lease,  whether  the  meet- 
ing ot  the  directors  was  r^ular  or  not,  and 
though  the  by-laws  authorised  the  president  to 
sign  corporate  contracts;  and  me  having  no 
atatus  as  a  stodcholder,  but  claiming  nnder  a 
lease  from  a  atockholder  of  the  coipwation, 
could  not  attack  the  transaction. 

[Ed.  Note.~-For  other  cases,  see  Oorpomtions, 
Dec  Dig.  S  424.*] 

11.  Mines  and  Minkrals  (I  74*>— Lubbb— 
BiQHTa  OF  Lbsbebs. 

Where  a  lessee  in  an  oil  and  gas  lease, 
with  a  right  to  develop  160  acres  of  land  for 
oil,  gas,  and  mineral,  and  sell  the  aame  when 


acqnlred,  executed  a  lease  to  a  third  person  to 
develop  120  acres  for  oil,  gas,  and  mineral,  the 
third  person,  if  acquiring  the  right  of  posses- 
sion, could  sue  tor  the'  possession,  and  to  re- 
atzaini  others  trom  Interfering  with  hia  possea- 
non  and  taldng  tA\  from  the  land. 

[Bid.  Note.— For  other  caaes,  aea  Mines  and 
Minerals,  Dm:.  Dig.  |  74.*] 

12.  Minks  and  Minkbaxs  H  74*)— Iubbb— 
Bights  or  Lessees. 

An  oil  and  gas  lease  for  50  years  gave  the 
lessee  the  right  to  develop  the  land  described 
for  oil,  gas^  and  minetal,  and  to  sell  the  same 
when  acquired.    The  lessee  leased  to  a  third 

Serson,  for  20  years,  the  exclusive  right  to 
rill  wells  on  a  part  of  the  land  and  take  oil 
herefrom,  but  required  the  drilling  to  begin 
within  a  apedfled  time,  snd  to  continue  with 
diligence  to  a  specified  depth,  unless  oil  was 
sooner  found.  The  lessee  agreed  to  protect  the 
third  person  in  his  possession  during  the  term, 
and  to  give  him  the  further  right,  after  the  20 
years,  to  remain  in  possession  of  such  part  of 
the  premisea  aaahould  be  required  to  enable  him 
to  operate  wells  thereon  that  were  then  produc- 
ing olL  The  lessee  reserved  the  ririit  to  enter 
on  the  land  to 'Inspect  the  work  done  by  the 
third  petaoQ,  and  the  right  of  the  original  lessor 
to  reside  on  the  premises,  and  to  farm  the 
land  not  actually  needed  for  the  oil  bnriness. 
Heldt  that  the  lease  gave  to  the  third  person 
a  present  right  of  possession  for  the  specified 
purposes,  and  vested  in  him  a  corporeal  inter- 
est In  Uie  land  for  years,  and  he  could  enjoin 
another,  claiming  under  a  lease  from  the  orig- 
inal lessor,  from  Interfering  with  him. 

[Bd.  Noto.— For  other  cases,  see  Mines  and 
WnenlB.  Dec  Dls.  I  74.*1 

D^rtment  1.  Appeal  from  Superior 
Court,  City  and  Count?  of  San  Francisco; 
Walter  Bordwell,  Judge. 

Action  by  W.  F.  Chandler  and  anothw 
against  WUUam  H.  Hart  and  others.  From 
a  Judgment  for  plaintUfs,  and  from  an  order 
denying  a  nev  trial,  defendants  appeal.  Af- 
firmed. 

Wm.  H.  H.  Hart  and  Aylett  B.  Cotton  (M. 
F.  McCormlck,  of  counsel),  for  appellants. 
Sutherland  &  Barbour,  M.  B.  Harris,  and  JL 
U.  Harris,  for  reBpondents. 

8HAW,  J.  The  defendants  i^HMal  from 
the  judgment  and  from  an  order  denylnf  a 
new  trial. 

The  complaint  oU^^  that  tlia  plalntUEs 
at  all  times  mentioned  were  the  owners  of 
a  tract;  of  land  containing  120  acres;  that 
they  were  in  posseaslon  thereof  In  March, 
1009;  and  that  the  d^mdants  on  that  day 
ousted  them,  took  posaesBion  of  the  land, 
and  have  evw  since  held  the  sama  They 
pray  for  the  recoTery  of  poasession  and 
damages,  and  for  an  injunction  to  prevent 
defendants  from  boring  or  extracting 
oil  from  the  land.  Judgmoit  was  glTen,  de- 
claring that  plaintiffs  were  «itltled  to  tbe 
IKWBesslon  of  the  land,  with  tbe  ri^t  to  oc> 
cnpy  It  for  the  purpose  of  mining  and  de- 
T^oping  It  and  carrying  out  a  certain  leas^ 
executed  on  March  «,  1909,  by  the  Fearon 
Oil  Company  to  the  plaintiffs.    This  lease 
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purported  to  let,  lease,  and  demise  to  the 
plaintiffs,  for  tbe  period  of  20  years,  the  ex- 
clusive right,  prlrll^e,  «iid  easement  of 
sinking  wells  In  the  land,  and  taking,  ap- 
propriating, and  selling  oil  and  gas  there- 
from, yielding  to  the  lessor  a  royalty  thereon. 

At  the  time  this  lease  was  executed,  the 
only  right  or  title  which  the  Fearon  Oil 
Company  had  to  the  land  was  under  «  cer- 
tain instrument,  executed  by  Joseph  Fearon 
and  wife  to  said  Fearon  Oil  Company  on 
September  6,  1907,  leasing  a  tract  of  160 
acres,  Including  the  120  acres  afterwards 
leased,  as  aforesaid,  by  that  company  to  the 
plaintiffs.  Joseph  Fearon  at  that  time  own- 
ed the  land  In  fee.  Defendants  claim  under 
a  lease,  made  by  Fearon  and  wife  to  the  de> 
fendant  the  Callfomla-Coallnga  Oil  Company 
on  March  6,  1909.  The  respective  rights  of 
the  parties  to  this  action  In  the  land  depend 
upon  the  valldit7  and  effect  of  the  lease  by 
Joseph  Fearon  to  said  Fearon  OH  Company. 
Omitting  the  formal  description  of  the  par- 
ties and  property,  we  give  this  lease  in  full. 
Fearon  and  his  wife  were  named  as  parties 
of  the  first  part  and  said  Fearon  Oil  Com- 
pany as  the  party  of  the  second  part: 

"That  the  said  parties  of  the  first  part 
for  and  in  consideration  of  the  issuance  and 
delivery  to  them  of  five  hundred  and  twenty- 
five  thousand  (525,000)  shares  of  the  cap- 
ital stock  of  the  Fearon  Oil  Company,  fuU 
paid  up,  receipt  whereof  is  hereby  acknowl- 
edged, does  by  these  pr^ents  lease  and  de- 
mise unto  the  said  part?  of  the  second  part 
and  to  its  successors  and  assigns  (subject  to 
the  provisions  and  limitations  hereinafter 
mentioned)  (describing  the  160-&cre  tract)  for 
a  term  of  fifty  years  from  the  24th  day  of 
August,  A.  D.  1907. 

"It  is  mutually  agreed  and  understood  that 
the  said  Fearon  Oil  Company  shall  have  the 
right  to  explore  and  develop  said  landa  for 
the  purpose  of  removing  therefrom  oil,  gas 
and  such  other  minerals  as  the  same  may 
contain ;  to  erect  thereon  the  necessary  works 
and  machinery,  tanks,  pipes,  and  all  other 
appliances  required  for  carrying  out  the  pur- 
poses mentioned  in  the  articles  of  incorjH}- 
ration  of  the  Fearon  Oil  Company;  and  to 
establish  and  maintain  any  business  or  en- 
terprise allowed  within  tiie  scope  ot  tbe 
bnsiness  of  said  corporation. 

"This  lease  is  made  upon  tbe  express  pro- 
vision and  agreement  that  the  shares  of 
sto<^  delivered  to  the  said  parties  of  the 
first  part  in  payment  therefor  shall  never 
be  assessed  while  the  same  or  any  of  said 
shares  of  stock  shall  remain  the  property  of 
the  said  parties  of  tbe  first  part,  and  in  the 
event  said  party  of  the  second  part  shall 
levy  an  assessment  upon  the  same  or  the 
attempt  to  collect  from  the  said  first  parties, 
or  either  of  them,  any  assessment  upon  said 
abaxee  of  stock,  then,  and  In  that  evoit.  this 
least  shall  immediatalj  terniinate.  and  the 


said  parties  of  the  trst  part  shall  have,  and 
they  are  hereby  glvea,  the  right  to  eject 
therefrom  all  agents,  officers  or  employte  of 
the  said  part?  of  the  second  part. 

"It  is  further  understood  and  agreed  that 
there  Is  now  standing  npon  the  land  describ- 
ed a  residence  owned  and  occupied  by  the 
said  parties  of  the  first  part,  and  the  said 
parties  of  the  first  part  are  hereby  glvea  the 
right  to  continue  and  maintain  said  residence 
where  the  same  Is  now  located,  together  vrith 
all  necessary  buildings  in'  connection  there- 
with and  to  have  free  and  nnintermpted  ac- 
cess over  and  upon  said  lands  not  actually 
used  or  needed  for  the  boslness  of  said  sec- 
ond party,  for  the  pun>0Be  of  farming  the 
same;  and  the  right  to  farm  said  lands  Is 
hereby  expressly  reserved  to  said  parties 
of  the  first  part. 

"This  agreement  shall  bind  tbe  successors, 
assigns,  heirs,  executors  and  administrators 
of  the  said  parties  of  the  first  part" 

The  said  articles  of  incorporation  of  tbe 
Fearon  Oil  Company  show  that  the  capital 
stock  of  that  corporation  was  $1,000,000,  di- 
vided into  1,000,000  shares,  of  the  par  value  of 
(1  each.  The  articles  state  tbe  purposes  of  the 
corporation  to  be  "to  explore,  acquire,  ex- 
change, develop  and  deal  in  oil  and  gas  lands ; 
to  acquire,  build,  maintain,  operate  and  dis- 
pose of  pipe  lines  for  conveying  and  conduct- 
ing oil,  gas,  water  and  fiuids  of  every  descrip- 
tion and  to  acquire,  hold,  enjoy  and  dispose 
of  rights  of  way  for  tbe  purpose  thereof  and 
for  other  purposes;  to  purchase,  sell,  lease, 
deal  in,  exchange,  convey  and  accept  convey- 
ances of  real  property,  and  to  mortgage  and 
hypothecate  the  same;  to  Improve,  develop  and 
cultivate  lands  whether  mineral  or  agricul- 
tural, or  adapted  for  any  other  use  whatso- 
ever; to  refine,  manufacture,  buy,  sell  and 
deal  in  minerals  and  mineral  products  and 
personal  property  of  every  description  and 
generally  to  acquire,  hold,  manage,  Improve 
and  dispose  of  such  real  and  personal  proper- 
ty and  to  do  such  other  things  necessary  and 
proper  for  the  full  and  complete  execution 
of  the  purposes  set  forth  above,  and  for  the 
exercise  of  the  powers  and  transactions  of 
the  business  of  the  corporation  for  the  crea- 
tion of  which  we  have  hereby  associated  our- 
selves." 

[1,  2]  1.  The  lease  above  set  forth  was  duly 
executed  by  Fearon  and  his  wife,  but  It  was 
not  signed  by  the  Fearon  Oil  Company,  or  by 
any  one  in  its  behalf.  Defendants  contend 
that  it  could  not  have  any  effect,  tinless  it 
was  duly  executed  by  tbe  corporation  as 
the  party  of  the  second  part  There  is  no 
merit  In  this  objection.  The  lease  contains 
no  covenants  on  the  part  of  the  lessee  to 
which  its  signature  was  necessary  as  evi- 
dence of  its  consent  thereto.  The  conditions 
contained  tbweln  became  binding  upon  tbe 
lessee  by  virtue  of  Its  execution  by  the  les- 
sors and  its  acovtance      tbe  lessee.  Iti 
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•xeeatloB  Iwcame  effectual  and  complete  up- 
«■  dellveiy  t»  and  acceptance  by  the  Fearon 
Oil  Company.  Thornton  on  Oil  Leasee,  | 
8S;  Oaatro  t.  Gaffey.  96  Cal.  424,  31  Pac. 
S63;  Crescent,  etc.,  Co.  t.  Simpson,  77  Cal. 
290,  1ft  Pac  426;  1  UnderhUl  on  L.  and  T. 
i  282.  Tbe  evidence  sbows,  witbont  conflict, 
that  the  Instrument  was  delivered  to  the 
Fearon  Oil  Company,  and  that  It  was  ac- 
cepted  by  that  company  with  Intent  to  take 
under  It.  Thla  was  snffideait  to  bind  the 
company  to  the  performance  of  the  condi- 
tions expressed  therein.  Even  if  it  Is  true 
that  Fearon  might  have  Insisted  upon  a 
formal  execution  by  the  company,  as  sug- 
gested In  Castro  t.  OafTey,  supra,  where 
there  were  coT«iants  to  be  performed  by 
the  lessee,  his  conduct  In  delivering  It  with- 
out such  formality  was  a  waiver  thereof,  and 
it  became  at  once  operative  against  htm,  his 
heirs  and  assigns. 

2.  It  is  next  claimed  by  defendants  that 
the  lease  was  inoperative,  because  the  Fearon 
on  Company  did  not  explore  of  develop  the 
land)  or  any  part  of  it,  or  discover  oil  there> 
on,  or  take  oil  therefrom,  prior  to  the  lease 
to  the  plaintiffs  of  the  120  acres,  on  March 
6, 1909,  or  at  all,  nor  do  anything  on  the  land 
to  carry  out  the  purposes  expressed  In  thS 
instrument.  It  Is  argued  that,  under  the 
terms  of  the  Instrument,  no  estate  or  interest 
in  the  land  would  vest  In  the  lessee,  unless  it 
did  something  upon  the  land  in  performance 
of  the  purposes  for  which  It  took  the  lease, 
and  that,  having  no  interest  Itself,  It  could 
not  transfer  any  to  the  plaintiffs. 

[3]  The  instrument  purports  "to  lease  and 
demise"  the  land  to  the  Fearon  Oil  Company 
for  the  term  of  BO  years  from  its  date,  Sep- 
tember 6,  1907.  It  further  declares  that  that 
company  shall  have  "the  right  to  explore  and 
devel<H>  said  lands  for  the  purpose  of  remov- 
ing thei%from  oU,  gas"  and  other  minerals, 
and  to  erect  thereon  the  works,  machinery, 
tanks,  and  pipes  necessary  to  carry  out  the 
purposes  stated  In  Its  articles  of  incorpora- 
tion. These  articles  give  the  company  po^er 
to  acquire,  develop,  Improve,  buy,  sell,  deal 
In,  and  dl^ose  of  real  and  personal  property 
and  mineral  products.  These  powers  and 
purposes  are  very  broad  and  comprehensive. 
They  clearly  Include  the  business  of  extract- 
ing oil  from  the  land  described  In  the  lease, 
and  selling  such  oil  when  acquired  in  that 
manner.  When  the  entire  lease  Is  considered 
in  connection  with  the  articles  and  the  cir- 
cumstances disclosed  by  the  writings,  there 
can  be  no  doubt  that  the  lease  was  intended 
to  convey  th«w  rights  in  the  land. 

[4]  It  is  for  these  purposes  tbat  the  Instru- 
ment demises  and  leases  the  land  to  the  com- 
pany for  SO  years.  A  demise  or  lease  Is  more 
than  a  license  to  enter  and  occupy  for  a 
specified  purpose.  A  demise  la  defined  as  **a 
conveyance,  either  in  fee,  for  lUd,  or  tor 
years,"  and  as  "a  lease  or  a  convince  tat 
ft  term  of  years."   1  Bonr.  Law  Die.  The 


use  of  the  word  "demise^*  creates  an  Implied 
warranty  of  title  and  a  covenant  for  quiet 
enjoyment  Id.;  Anderson's  law  Die;  1 
Taylor  on  LandL  &  Ten.  |  252.  A  lease  Is 
a  "conveyance  by  way  of  demise"  (1  Bout. 
Law  Die),  or  "a  conveyance  by  the  owner 
•f  an  estate  to  another  of  a  portion  of  his 
Interest  therein  for  a  term  less  than  bis 
own"  (Anderson's  Law  Die).  It  passes  a 
present  interest  in  the  land  for  the  period 
specified.  1  Taylor  Landl.  &  Ten.  1 14a.  This 
Instrument,  therefore,  granted  to  and  vested 
in  the  Fearon  Oil  Company  a  present  Inter- 
est and  estate  In  the  land  for  the  term  of  00 
years,  for  the  purposes  specified.  The  right 
to  develop,  extract,  and  market  oil  therefrom 
must  likewise  endure  for  tbat  period,  unless 
forfeited  by  a  breach  of  the  conditions  of  the 
lease. 

[|]  A  lease  may,  of  course,  limit  the  uses 
which  the  tenant  may  make  of  the  land,  and 
the  purposes  for  which  he  sball  have  the 
right  of  possession.  This  lease  does  Umit 
the  rights  of  the  tenant  by  particularly  de- 
scribing them.  The  Implication  Is  that  It 
shall  not  be  used  by  It  for  other  purposes. 
The  result  Is  that  the  lessee  was  granted  an 
estate  in  the  land  for  CO  years  for  the  pur- 
poses of  discovering  oil  therein,  and  of  ex- 
tracting and  selling  It,  with  the  other  Inci- 
dental rights  mentioned.  The  only  conditions 
of  the  lease  are  those  referring  to  the  effect 
of  an  asaessmCTt  upon  the  shares  of  stock 
given  to  Fearon  bb  a  consideration  for  the 
lease,  and  reserving  to  Fearon  the  right  to 
reside  on  the  land  and  farm  It  There  Is  no 
claim  that  either  of  these  conditions  have 
been  broken.  The  lease  does  not  require  the 
lessee  to  begin  operations  under  the  lease 
within  any  specified  time  within  the  term. 
Forfeitures  are  not  favored  in  law  or  equity. 
We  know  of  no  rule  declaring  tbat  a  demise 
of  land  for  such  purposes,  upon  a  full  consid' 
eratlon  received  In  advance,  is  forfeited  by 
a  failure  of  the  lessee  to  develop  and  extract 
the  4^1,  unless  such  right  of  forfeiture  is  re- 
served In  the  demise,  either  expressly  or  by 
neeesaaiy  Implication,  from  the  expressed 
terms. 

There  ate  so-called  "oil  leases"  of  which 
this  may  be  true.  In  them,  the  so-called  les- 
see Is  granted  the  right  to  enter  upon  the 
land  within  a  limited  tlme^  for  the  purpose  of 
making  a  discovery  of  oil.  If,  upon  due 
search,  none  la  found,  tho  right  of  entry  and 
possession  ceases.  If  oil  Is  found,  the  lessee 
is  then  given  a  further  right,  which  theo 
usually  becomes  a  vested  right  In  the  oil  in 
place,  it  being  while  so  situated  a  part  of 
the  land,  and  this  right  carries  with  it  the 
vested  right  to  occupy  the  land  for  the  pur- 
pose of  extracting  it,  usually  for  a  named  pe- 
riod, or  until  the  oil  is  exhausted,  and  condi- 
tioned upon  the  diligent  prosecution  of  the 
work.  A  contract  of  this  character  was  con- 
sidered in  Brookshlie  Oil  Co.  t.  Gasmalia. 
eta,  Co.,  166.  OaL  211. 108  Pao  087.  Defend- 
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ants'  counsel  cite  this  and  other  almllar  cas- 
es, wherein  It  Is  held  that,  under  such  con- 
tracts, no  title  to  the  oU  or  Interest  In  the 
lands  passes  until  the  oU  Is  found,  or,  in  some 
cases,  that  no  title  to  the  til  passes  until  it 
Is  extracted,  and  that  the  estate  and  right  ot 
possession  of  the  lessee  In  the  premises  ceas- 
es If  be  does  not  diligently  prosecute  to  suc- 
cess the  work  of  discovery  and  the  work  of 
extraction  after  discovery.  These  decisions 
are  not  in  point  here.  In  each  of  them  the 
rights  of  the  parties  were  controlled  by  the 
particular  conditions  expressed  in  the  con- 
tract limiting  or  forfeiting  the  right  of  the 
licensee  or  the  estate  of  the  lessee.  No  such 
conditions  are  found  In  the  Fearon  lease. 
Cases  are  also  cited  of  leases  for  farming 
purposes  upon  an  annual  rent,  consisting  of 
a  part  of  the  annual  crops  raised  by  the  ten- 
ant. In  which  it  Is  decided  that  the  tenant 
forfeits  his  term  if  he  fails  to  plant  the  crop 
which  was  to  provide  the  rent.  It  is  said 
that  In  such  cases  there  is  an  implied  cove- 
nant to  plant  such  crop  in  due  time.  Mani- 
festly these  cases  do  not  apply  where  the  rent 
Is  paid  in  advance,  as  in  the  case  at  bar.  No 
conditions  have  been  violated,  the  rent  Is 
fully  paid,  and  consequently  the  estate  and 
right  of  possession  continues  to  exist,  not- 
withstanding the  failure  of  the  company  to 
do  any  of  the  work  contemplated  by  the  par- 
ties to  the  lease,  or  to  make  a  discovery  oT 
oil  In  the  land. 

in  The  estate  of  the  lessee  is  not  a  mere 
possibility,  not  coupled  with  an  interest, 
which,  by  section  1040  of  the  Civil  Code, 
Is  not  transferable,  but  is  a  present,  subsist- 
ing estate  for  years,  which  may  be  trans- 
ferred, the  same  as  any  other  species  of 
property.  Civ.  Code,  {  1044.  There  is  no 
condition  or  covenant  In  tlie  lease  forbidding 
the  lessee  to  assign  the  lease,  or  to  sublet 
the  premises  or  part  thereof.  Hence  the  con- 
clusion necessarily  follows  that  the  lessee 
had  the  right  to  make  the  sublease  to  the 
plaintiffs  for  only  120  acres  of  the  land,  un- 
less there  is  something  in  the  nature  of  the 
estate  demised  by  the  original  lease  which 
forbids  such  subletting  of  a  part. 

3.  It  is  earnestly  contended  by  the  defrad- 
ants  that  the  estate  and  right  given  by  the 
lease  to  the  Fearon  OU  Company  is  indivisi- 
ble; that  a  part  of  the  premises  could  not  be 
lawfully  sublet  without  Fearon's  consent; 
and  that  by  attempting  to  sublet  the  120 
acres  to  the  plaintiffs  the  entire  estate  of  the 
lessees  was  terminated  and  extinguished.  In 
support  of  this  proposition,  they  cite  the  fol- 
lowing cases:  Mountjoy's  Case,  1  Godbolt, 
17;  Caldwell  v.  Fulton,  81  Pa.  475,  72  Am. 
Dec.  760;  Grubb  v.  Bayard,  2  Wall.,  Jr.  81, 
Fed.  Cas.  No.  Q,849;  Funk  v.  Haldeman,  63 
Pa.  220;  Harlow  v.  Lake  Superior  I.  Co.,  86 
Mich.  105;  Smith  v.  Cooley,  65  Cal.  46,  2  Pac. 
880;  Hughes  v.  Devlin,  23  Cal.  502;  Hall  T. 
Vernon,  47  W.  Va.  297,  84  S.  E.  764,  81  Am. 
St.  Rep.  79.1. 

The  foundation  of  all  these  decisions  Is  the 


MountJoy  Case.  It  was  decided  In  1583,  dur- 
ing the  reign  of  Queen  Elizabeth.  It  is  re- 
ported In  Godbolt,  as  above,  and  also  in  An- 
derson, 307,  Moore,  174,  4  Leonard.  147,  and 
In  Coke  on  Littleton,  1646.  The  case,  as  re- 
ported in  Godbolt,  stat^the  reasons  for  the 
rule  briefly,  but  clearly.  We  give  the  report 
on  this  point  In  full,  retaining  the  archaic 
orthography: 

"The  XiOrd  Mountjoy  by  deed,  indented  and 
inrolled,  did  bargaine  and  sell  the  manor  of 
Camford  to  Brown  in  fee;  and  In  the  in- 
denture this  clause  is  contained,  provided  al- 
wayes,  and  the  said  Brown  covenants,  and 
grants  to,  and  with  the  Lord  Mountjoy,  his 
heirs  and  assigns,  that  the  Lord  Mountjoy, 
bis  heirs  and  assigns,  may  dlgg  for  ore  with- 
in the  land  in  Camford,  which  was  a  great 
waste;  and  also  to  dlgg  turffe  there  to  make 
allome  and  coperess,  without  any  contradic- 
tion of  said  Brown,  his  heirs  and  assigns. 
They  agreed,  that  the  Lord  Mountjoy  could 
not  devide  the  said  Interest,  vis.,  to  grant  to 
one  to  digg  within  a  parcel  of  said  waste. 
And  they  also  agreed,  that  notwithstanding 
that  Grant,  that  Brown,  his  heirs  and  asslgus, 
owners  of  the  soils,  might  digg  there,  also, 
like  to  the  case  of  common  sans  nomber.  The 
case  went  further,  that  the  Lord  Mountjoy 
had  devised  this  Interest  to  one  Laicott  for 
one  and  twenty  years,  and  that  Laicott  had 
assigned  the  same  over  to  two  other  men; 
and  whether  this  assignment  was  good  or 
not  was  the  question;  forasmuch  that  if  the 
assignment  might  be  good  to  them,  It  might 
be  to  twenty;  and  that  might  be  a  surcharge 
to  the  tenant  ot  the  solle.  And  as  to  that  the 
justices  did  agree,  that  the  assignment  was 
good;  but  that  the  two  assigness  could  not 
work  severally,  but  together  with  one  stock, 
or  siM!h  workmen  as  belonged  to  them  Lutb." 

The  reservation  in  the  deed  was  as  fol- 
lows: "That  it  shall  be  lawful  for  the  said 
Lord  Mountjoy,  his  heirs  and  assigns,  at  all 
times  hereafter  to  tiave,  take  and  dig,  in  and 
upon  the  heath  ground  of  the  said  premises, 
from  time  to  time,  sufficient  ores,  heatli, 
turves,  and  other  necessaries  for  the  making 
of  alum  and  copperas."  See  Anderson,  su- 
pra, and  Caldwell  t.  Fulton,  supra,  31  Pa. 
485. 

It  will  be  seen  that  the  main  reason  here 
given  for  the  proposition  that  a  right  to 
mine  in  the  land  of  another  cannot  be  divid- 
ed and  transferred  as  to  a  parcel  only,  and 
cannot  be  enjoyed  by  co-owners  separately, 
but  only  "together  with  one  stock,"  is  that  if 
this  could  be  done  a  similar  right  might  be 
given  to  20  persons,  wlUch  "might  be  a  sur- 
charge to  the  tenant  of  the  soli;"  that  is, 
to  the  lessor  or  owner  of  the  fee.  The  idea 
Is  twofold:  First,  that  the  owner  of  the  soil 
has  a  common  right  to  dig  for  the  same  ore, 
and  the  giving  of  the  same  right,  separately, 
to  more  than  the  number  originally  provided, 
would  permit  mine  openings  In  many  differ- 
ent places,  thereby  unduly  Interfering  with 
tlie  owner  in  the  wjoymoit  of  bis  ovn  mln- 
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luf  rl^t;  ecmtrary  to  the  intent  of  tbe  reser- 
vatlofi,  lAldi  ImpIleB  a  single  right  and  a 
Btaii^e  use  of  it;  and,  sflicond,  that  Che  owner 
has  the  right  to  make  other  usee  of  the  land, 
and  this  multiplying  of  the  persona  and  pl8& 
es  wh«e  the  mining  right  wai  to  be  exer- 
cised by  otbera,  under  a  reserratiim  whiA 
was  constmed  to  g^ve  only  a  right  to  mine 
"with  one  stock,"  would  impair  the  Other 
uses  of  the  owner  to  a  greater  extent  tlian 
the  reserratlon  Intoided. 

It  Is  dear  that  the  lease  to  the  Fearon  OU 
Company,  in  effect,  litvee  to  the  company  tiie 
excluslTe  rigtit  to  develop  and  take  the  oH, 
and  that  Fearon  thereafter  had  no  right  to 
do  so  in  common  with  the  company.  This  is 
not  expressly  declared,  but  the  respective 
provisions  necessarily  imply  it  It  leases 
and  demises  "all*'  the  land  described.  TMs, 
as  above  stated,  covenants  for  the  quiet  enjoy- 
ment of  all  the  lessee.  It  provides  ttiat  the 
lessee  Shall  have  the  right  to  explore,  develop, 
and  take  oil  from  all  of  it,  exc^  that  requir- 
ed tor  tiie  Fearon  restdeoce.  The  mily  re- 
striction as  to  area,  and  the  only  reservation 
as  to  possession  or  CTjoyment  by  Fearon,  is 
the  paragraph  giving  Fearon  and  his  wife 
the  right  to  occupy  the  house  thai  standing 
on  the  land,  and  the  buildings  in  connection 
therewith,  as  a  place  of  residence,  and  the 
right  to  "tree  and  uninterrupted  access  over 
and  upon  said  lands,  not  actuallv  uses  or 
needed  for  the  Inulneat  of  sofd  second  partVt 
for  the  purpose  of  forming  the  same,**  and 
reserving  the  right  to  farm  said  lands.  Noth- 
ing is  here  said  about  Fearon  and  wife  tak- 
ing oil,  or  using  the  land  for  any  purpose, 
except  for  farming  and  in  part  as  a  resi- 
dence, and  the  language  quoted  does,  in  ef- 
fect give  the  company  the  paramount  right 
to  the  exdnirive  use  and  possession,  so  far 
as  necessary  tor  its  business  of  raising  the 
on.  See,  on  this  point,  Caldwell  v.  Fulton, 
supra,  81  Pa.  479,  488;  Funk  t.  Haldeman, 
supra,  S8  Pa.  247.  Therefor^  so  fftr  as  the 
rule  of  the  Bfonntjoy  Case  Is  based  on  the 
fact  that  the  lessor  and  lessee  have  a  com- 
mon right  to  develop  and  take  the  oil,  the 
reason  Is  wanting,  and  the  rule,  belnig  In 
derogation  of  the  right  conveyed,  should  hot 
prevail. 

Whatever  force  there  may  have  been  in 
the  second  branch  of  the  reason  under  the 
conditions  of  law  and  ftict  prevailing  In  Eng- 
land in  the  sixteenth  century,  or  as  applied 
to  the  mining  of  eoal  and  mineral  ores.  It 
does  not  seem  to  Justify  the  application  of 
the  mie  of  the  HouhtJoy  Case  to  a  lease  of 
a  lai^  body  of  land  for  the  purpose  of  ex- 
tracting the  oil  from  it,  and  especially  to 
the  particular  lease  here  biTolved.  The  basis 
of  tt  is  the  tammveoience  to  the  owner  of 
the  land  In  his  use  tliereof  that  would  arise 
if  *  large  number  of  persons  were  occnpylng 
the  land  la  the  exercise  of  Ibe  granted  right 
at  the  same  time.  Became  of  tlds  Incon- 
venience, it  will  not  be  presumed  that  he  in- 
tended Bucb  right  to  be  aerdaed  by  more 


than  one,  unless  be  so  dedares  in  flie  lease 
or  grant,  eiOier  directly  or  indirectly.  Thus, 
it  is  said,  a  grant  of  common  of  pasture, 
without  stint  as  to  amount,  was  nevertheless 
limited  at  common  law  to  the  use  by  a  rea- 
sonable number  only  of  the  grantee's  cattle, 
and  it  could  not  be  allmed  to  several,  so  as 
to  be  enjoyable  by  racb  seitarately,  because 
in  eadi  case  the  right  would  be  oilarged 
the  additional  use,  and  the  grantor's  estate 
Would  be  burdened  more  than  was  contam- 
inated. In  the  case  of  ores  snd  coal,  the 
usual  method  of  taking  them,  and  perhaps 
the  only  practicable  one,  Is  to  sink  a  shaft 
or  run  a  drift  to  the  ore  bed  or  vein,  and 
obtain  the  mineral  by  means  of  underground 
woAlngs  from  such  shaft  or  drift  A  grant 
or  lease  of  a  mining  right  for  coal  or  ores 
would  create  a  presumption  that  this  method 
was  understood  and  intended,  and  that  It 
was  expected  to  cause  little  interference  with 
the  ordinary  use  of  the  surfiice. 

This  Is  not  true  with  respect  to  mineral 
oil.  It  lies  far  below  the  surface.  It  can 
be  extracted  only  by  means  of  wells.  Each 
well  Is  separate  ftpm  every  other,  and  by 
mrans  of  It  the  oil  can  be  taken  only  from  a 
limited  area  of  tour  or  five  acres  immediately 
surrounding  it  For  this  reason,  the  extrac- 
tion of  oil  from  the  whole  of  a  large  tract 
granted  by  an  ordinary  oil  lease  requires, 
not  one  "stock,"  or  one  well,  as  a  means  of 
access  to  the  whole  deposit  of  oil,  but  a  sep- 
arate and  independent  w611  upon  every  few 
acres  of  the  oU-bearlng  tOTltory.  The  tract 
must  be  dotted  witb  wells,  each  as  separate 
and  distinct  In  Ito  installation  and  operation 
as  if  owned  by  different  persons.  Conse- 
quently, one  who  leases  his  land  for  this 
purpose  necessarily  understands  and  intends 
that  as  many  w^ls  will  be  sunk  and  operat- 
ed thereon  as  may  be  required  to  raise  all 
the  oU  In  it  His  own  possession  and  use 
of  the  surface  will  be  substentlally  as  much 
Interfered  with  by  the  operation  of  all  Uiese 
wells  nnder  one  management  as  it  would  be 
if  each  well  was  operated  independently  by 
a  different  person.  If  his  rent  Is  paid  by  a 
royalty,  as  Is  common,  tt  will  be  to  Ids  ad- 
vantage to  have  the  oil  takm  out  rapidly, 
and  this  may  <^en  be  better  done  by  sub- 
letting In  tracte  to  different  persons  than  by 
keeping  tt  in  control  of  one  person  or  corpo- 
ration. The  conditions  are  the  very  opposite 
of  thcne  which  support  the  rule  of  the  Mount- 
Joy  Case.  ''When  the  reason  of  a  rule  ceas- 
es, so  should  the  rule  itself."  Civ.  Code,  | 
3510. 

If  this  is  so  with  respect  to  an  ordinary  oU 
lease  upon  a  royalist  it  Is  much  more  so 
In  the  case  of  the  lease  to  ttie  Fearon  Oil 
Company.  Tfaat  company  was  organized  6n 
August  24,  1907.  with  1,000,000  shares  of 
stock,  of  which  only  668,000  have  been  is- 
sued. The  lease  was  made  12  days  after  the 
company  was  Incorporated.  As  a  consldera- 
tiott  for  the  lease,  the  company  Issued  to 
Fearon  620,000  shares  of  ite  capltel  stodc. 
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The  lease  oonatitutefi  practically  all  of  the 
property  of  the  company.  Fearon  owned 
nearly  all  of  the  stock,  and  was  in  potential 
control  of  the  company.  In  practical  effect, 
he  leased  the  land  to  himself.  The  consid- 
eration for  the  lease  was  complete,  and  fully 
paid  npoD  its  execution,  by  the  issuance  to 
him  of  said  stock.  But  his  actual  profit  must 
come  from  the  dividends  to  be  paid  by  the 
company  upon  that  stock.  The  amount  of 
these  dividends  would  dep^d  upon  the  num- 
ber of  wells  In  operation  and  the  Quantity  of 
oil  taken.  It  was  to  his  interest  to  have  as 
many  wells  in  operation  as  i>osBible.  The 
corporation  tiad  no  means,  and  could  obtain 
money  to  develop  and  extract  the  oil  only  by 
borrowing  or  by  selling  some  of  the  treasury 
stock.  It  ia  easily  to  be  seen  that  it  would 
be  greatly  to  Its  advantage,  and  to  Fearon'a 
advantage  also,  to  have  the  power  to  sublet 
parcels  to  others,  who  would  extract  the  oil 
and  pay  a  rental  or  royalty. 

For  these  reasons,  we  are  of  the  opinion 
that  the  rale  of  the  Monntjoy  Case  is  In- 
applicable, apd  that  the  estate  of  the  Fearon 
OU  Company,  whether  capable  of  being  Just- 
ly partitioned  between  tenants  in  common  or 
not,  could  be  sublet  In  smaller  parcels  to 
different  subtenants.  In  Hughes  v.  Devlin, 
supra,  the  court  held  that  mining  claims  up- 
on public  lands  of  the  United  States  were 
corporeal  interests  in  land,  and,  as  such, 
were  subject  to  partition,  if  owned  by  ten- 
ants In  common.  The  case,  In  effect,  sup- 
ports our  conclusion.  In  Smith  v.  Cooley, 
supra.  Smith,  being  the  owner  in  fe^  had 
granted  to  Cooley  a  "mining  right"  In  the 
undivided  one-third  of  the  land,  and  be  aft- 
erward sued  Cooley  in  partition.  The  right 
of  Cooley  was  declared  to  be  an  incorporeal 
heredltamoit,  and  not  capable  of  partition. 
The  caBe  Is  distinguishable  from  an  ezcluslre 
oU  lease  upon  the  grounds  heretofore  stated. 

4.  The  clause  imposing  the  condition  tliat 
the  lease  shall  terminate,  if  an  assessment 
be  levied  on  the  stock  of  the  Fearon  Oil  Com- 
pany, provides  that  upon  a  breach  thereof 
the  lessors  shall  have  the  right  to  eject  from 
the  land  "all  agoits,  officers  or  employes"  of 
said  company.  Api>ellants,  from  the  phrase 
quoted,  endeavor  to  deduce  the  conclusion 
that  the  l^sors  could  not  eject  any  person 
who  was  not  such  agent,  officer,  or  employ^, 
and  that,  therefore,  there  is  an  Implied  cove- 
nant against  subletting  in  parcels.  The  same 
argument  would  apply  to  an  assignment  or 
sublease  of  the  whole  tract.  Without  dis- 
cussion, we  tblnk  it  sufficient  to  say  that,  In 
our  opinion,  the  conclusion  is  not  Justifiable 
on  any  allowable  theory  of  interpretation. 

tk  It  Is  claimed  tliat  the  lease  from  the 
Fearon  OU  Company  to  plaintiffs  Is  toAA, 
because  its  execution  was  not  authorized 
by  the  lawful  board  of  directors  of  the  com- 
pany. It  runs  in  the  name  of  the  Feanm 
Oil  Company.  It  is  signed  by  the  plalntUCs 
and  by  "Feanm  Oil  Company,  by  Wm.  W. 
Goldnamer,  Its  Secretary.**    The  corpwats 


seal  of  the  company  Is  attached,  and  the 
execution  was  duly  aclmowledged.  A  reso- 
lution, authorizing  Ooldnamer,  as  secretary, 
to  execute  the  lease  for  the  company,  pur- 
porting to  have  beea  adopted  by  the  board 
of  directors  of  Uie  company,  was  .xec^ved 
in  evidence. 

[7]  When  the  corporate  seal  is  affixed  to 
a  contract,  purporting  to  be  r^larly  execut- 
ed for  a  corporation  by  oa^  of  its  officers, 
the  seal  is  prima  facie  evidence  of  the  au- 
thority of  the  officer  to  execute  the  contract 
for  the  company.  Undwtilli  t.  Santa  Bar- 
bara, etc.,  Co.,  93  Cal.  814,  28  Fac.  1049; 
ColtOQ  L.  &  W.  Co.  T.  Swartz,  99  Cal.  284,  33 
Pac.  878;  Burnett  t.  Lyford,  93  Cal.  117,  28 
Pac.  855;  Mills  v.  Boyle  M.  Co.,  132  Cal. 
97,  ©4  Pac.  122;  Schallard  v.  Eel  K.  N.  Co., 
70  Cal.  146.  11  Pac.  590;  Held  v.  Chiy,  134 
Cal.  218,  66  Pac  262;  Potts  Drug  Co.  v.  Ben- 
edict. 156  CaL  327.  104  Pac.  432,  25  U  B.  A. 
(N.  S.)  609;  McKee  T.  Cunningham,  2  CaL 
App.  687,  84  Pac.  200. 

The  d^endants  assert  that  the  authoriza- 
tion to  the  secretary  to  execute  the  lease  to 
plaintiffs  was  invalid  upon  a  number  of  tech- 
nical grounds.  They  say  the  meeting  of  the 
directors  at  which  it  was  authorized  was 
not  properly  called;  that  three  of  the  four 
persons  who  assumed  to  act  as  directors  at 
said  meeting  were  neither  directors  nor 
stockholders  of  the  company;  that  the  ar- 
ticles of  Incorporation  limited  the  number  of 
dli'ectors  to  three  persons;  that  Joseph  Fear- 
on, Addison  Fearon,  and  Wm.  W.  Ooldnamer 
were  thereby  aKwlnted,  and  have  evex  since 
h^dand  ezMTdsed  office  as  such  directors; 
that  an  attempted  increase  of  the  number  to 
seven  was  illegal,  because  !t  was  made  at 
a  stockholders*  meeting  Illegally  called  and 
held  by  persons  not  stockholders;  that  the 
four  additional  directors  thereupon  elected, 
nam^,  H.  2*.  Austin,  H.  O.  Traeger,  M.  B. 
Harris,  and  J.  H.  Fearon,  were  not  and 
could  not  be  directors,  because  there  were 
no  additional  lawful  offices  of  director  to 
be  held  or  filled;  that  the  only  persons  pres- 
ent and  assuming  to  act  as  directors  at  the 
meeting  were  Ooldnamer,  Austin,  Traeger, 
and  Harris,  and  that  Ooldnamer  alone  was  a 
lawful  'director;  and  that  the  by-laws  em- 
powered the  preslitent  to  execute  the  con- 
tracts of  the  company,  and  did  not  authorize 
the  secretary  to  do  so. 

[I]  The  evidence  shows  that  the  meeting 
of  stoclcholders  at  which  the  Increase  in  the 
number  of  directors  was  made  was  held  on 
December  13,  1907;  that  the  additional  di- 
rectors were  elected  on  the  same  day;  that 
a  certified  copy  of  the  amendment  to  the 
articles  of  Incorporation,  declaring  such  in^ 
crease  in  the  directorate,  was  duly  filed  in 
the  offices  of  the  county  clerk  and  Secretary 
of  State;  and  that,  from  December  18.  1007. 
to  the  day  the  lease  was  anthorlsed  (Uaicb  6. 
1900),  these  persons  continued  to  act  as 
directfMTB  of  the  company,  without  objection 
on  the  part  of  any  stockholder.    At  the 
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stockholders'  meetlntr  of  December  13,  1907. 
all  of  the  653,000  shares  of  Issued  stock  were 
represented,  either  Im  person  or  by  proxy, 
except  2,600  shares.  Another  meeting  of 
stockholders  was  held  on  January  11,  190S, 
which  was  attended  by  the  holders  of  stock 
amounting  to  650,800  shares,  at  which  meet- 
ing the  proceedings  of  the  stockholders' 
meeting  of  December  18,  1907,  were  ratified. 
There  is  no  merit  in  the  claim  that  these 
persons  were  not  stockholders.  They  held 
certificates  of  stock  regularly  Issued.  The 
objection  that  the  consideration  for  the  stock 
was  not  lawfully  sufficient  cannot  be  raised 
to  iUTalidate  thetr  action,  when  third  per- 
sons have  dealt  In  good  faith  upon  it 
, [9]  The  persons  thus  chosen  as  directors, 
and  recognized  and  permitted  to  act  as  such, 
were  at  least  de  facto  directors,  and  their 
acts  were  therefore  valid,  so  far  as  they 
were  acted  on  in  good  faith  by  third  persons. 
"Persons  who  bold  office  as  directors,  or 
other  officers,  with  the  consent  of  the  cor- 
poration, and  under  color  of  an  election  or 
appointment,  are  de  facto  officers,  although 
their  election  or  appointm^t  may  have  been 
Illegal,  and  their  acts  as  such,  in  so  far  as 
third  persons  are  considered,  are  Just  as  val- 
id and  binding  upon  ttie  corporation,  as  if 
they  were  officers  de  Jure."  3  Clark  &  Mar- 
shall on  Corp.  p.  2035,  {  6002;  Waterman  v. 
Chicago,  etc.  Co.,  139  lU.  658,  20  N.  689. 
15  L.  R.  A.  418,  32  Am.  St  Rep.  228,  and 
notes;  Bradford  v.  Frankfort,  etc.,  Co.,  142 
Ind.  392,  40  N.  B.  741,  41  N.  E.  819;  San 
Jose  Savings  Bank  v.  Sierra  L.  Co.,  63  Cal. 
180; .  Balfour,  Outhrle  Co.  v.  Woodwortli, 
124  Cal.  173,  56  Pac.  801;  BarreU  v.  Lake 
View  I..  Co..  122  Cal.  133,  54  Pac.  504;  San 
Joaquin,  etc.,  Co.  v.  Beeeher,  101  Cal.  80. 
85  Gal.  349;  Sherwood  v.  WalUn,  154  CaL 
735,  99  Pac.  191. 

[ID]  Joseph  Fearon  was  a  large  stockhold- 
er In  the  Fearon  OH  Company,  it  Is  true, 
but  he  was  also  its  lessor,  and  as  such  he 
stood  in  the  positlcm  of  a  third  person  to 
that  company,  so  far  as  this  question  is 
concerned.  Defendants  have  no  relation  to 
that  company,  other  than  that  which  they 
liad  as  privies  in  estate  with  Joseph  Fearon 
as  such  lessor.  They  have  no  status  as 
stockholders,  and  cannot  attack  the  corpo- 
rate action  In  that  capacity.  They  are  not 
entitled  to  act  on  behalf  of  that  company. 
The  plaintiffs,  so  far  as  ap[>ears,  acted  in 
the  honest  belief  that  the  persons  who  au- 
thorized the  secretary  to  make  the  lease 
were  lawful  directors.  They  are  therefore 
protected  by  the  rule  above  stated  against 
all  attacks  of  the  d^endants  upon  the  valid- 
ity of  the  lease,  grounded  upon  the  claim 
that  the  directors  were  usurpers.  And  as 
to  the  plaintiffs  the  question  -  whether  the 
meeting  of  directors  was  a  regular  meeting 
or  was  duly  called  is  immaterial.  2  Cook  on 
Corp.  8S  'nSSi,  725.  And  so  is  the  objection 
that  the  l^-laws  do  not  expressly  authorize 
the  secretary  to  algQ  corporate  contracta^  but 


do  authorize  the  president  to  do  so.  2  Cook 
on  Corp.  p.  1825,  }  725. 

We  do  not  think  that  the  principle  tliat 
there  cannot  be  a  de  facto  officer,  unless 
there  is  a  de  Jure  office  for  him  to  hold,  is 
applicable  to  this  case.  The  same  strictness 
does  not  obtain  as  in  the  case  of  public  of- 
fices, which  can  be  created  only  by  law. 
Stockhodders  are  private  persons,  and  are 
subject  to  the  principle  of  estoppel  by  con- 
duct, as  such,  and  In  their  relation  to  the 
corporate  afTairs,  the  same  as  In  any  other 
business  matters.  They  are  the  human  com- 
ponoits  of  the  coriraraticm.  The  statute  it- 
self creates'  the  office  of  director,  dr.  Code, 
S  290.  The  number  of  the  directors.  In  ex- 
cess of  three,  Is  entirely  dependent  on  the 
will  of  the  majority  of  the  stockholders. 
They  have  full  powo:  to  increase  the  number. 
If  that  majority  meets  and  r^Iarly  adopts, 
certifies,  and  files  In  the  proper  offices  an 
amendment  to  the  articles  of  incorporation, 
increasing  the  number  of  directors,  and  then 
suffers  the  persons  so  constituted  directors 
to  transact  the  business  of  the  company 
without  objection,  the  plainest  prln<4ple8  of 
equity  and  Justice  would  prevent  them,  or 
the  corporation  in  their  behalf,  from  assert- 
ing the  lack  of  authority  of  such  board  of  di- 
rectors, or  a  lawful  quorum  thereof,  to  do 
business  and  make  contracts  for  the  corpo- 
ration. We  think  the  better  rule  is  that  th« 
corporation  is  bound  by  such  conduct  to 
this  ext^t.  at  least,  that  a  ditrd  person  may 
safely  deal  with  the  corporation  on  the  faith 
of  such  a  certificate,  regular  on  Its  face,  and 
without  inquiring  whether  or  not  the  stock- 
holders had  been  regularly  called  to  meet 
at  the  time  the  change  was  made;  and  that 
a  contract  authorized  by  such  board,  made 
by  a  third  person  in  good  faith,  with  the 
authorized  corporate  office,  binds  the  cor- 
poration. The  plaintiffs'  lease  Is  therefore 
valid. 

[11]  6.  Appellants  contend  that  the  finding 
that  plaintiffs  took  possession  of  the  laud 
under  their  lease  on  March  10,  1909,  is  not 
supported  by  the  evidence.  There  was  evi- 
dence that  tfiey  went  upcHi  the  land  on  that 
day  and  deposited  a  wagon  load  of  well- 
drUIIng  tools  thereon,  intending  to  bore  a 
well  thereon,  and  that  they  returned  the  next 
day  with  more  tools  for  that  purpose,  but 
were  excluded  by  Joseph  Fearon.  This  was 
a  sufficient  entry,  if  any  entry  was  neces- 
sary, to  enable  them  to  maintain  the  action. 
We  do  not  regard  this  part  of  the  finding 
as  important  or  necessary  to  the  Judgment 
The  plaintiffs  were  thereafter  and  ever  since 
excluded  from  the  land  by  the  defendants, 
and  the  findings  so  Btat&  The  suit  Is  for 
the  recovery  of  possesslcm,  and  to  enjoin 
the  defendants  from  extracting  oil  therefrom. 
If  the  plaintiffs  bad  and  have  the  right  of 
possession,  this  was  sufficient  to  support  the 
Judgment  given,  to  the  ^ect  that  plaintiffs 
are  entitled  to  the  posaesaion  of  the  land 
for  the  purpose  of  drilUns  wellB  and  taking 
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oil  tberefrom  under  their  lease  from  the 
Fearon  Oil  Company;  Uid  that  defoidanta  be 
enjoined  from  interfering  with  plaintiffs' 
work  of  w^  drilling  tiiereon  and  taking  oil 
therefrom;  and  that  defendants  be  alao  va- 
Joined  from  drilling  wells  thereon  Oiem- 
selves. 

[12]  There  la  no  merit  In  the  dalm  that 
the  lease  of  the  Fearon  OU  C!ompany  to 
the  plaintiffs  did  not  give  them  any  right  to 
the  possession  of  the  120  acres.  That  lease 
purports  to  let,  demise,  and  lease  to  plain- 
tiffs, for  20  years,  the  exduslve  right  to 
drill  wells  on  the  120  acres  and  take  oil 
therefrom,  the  said  drUllng  to  begin  within 
90  days,  and  to  continue  with  diligence  to  a 
depth  of  2,500  feet,  unless  oil  was  sooner 
fouuci,  and  the  right  to  continue  thereaft^ 
to  drill  at  least  eight  other  wells  thereon, 
and  to  operate  the  same;  the  company  agree- 
ing to  protect  the  plaintiffs  In  their  posses- 
sion during  the  term,  and  giving  them  the 
further  right,  after  the  20  years,  to  remain 
In  possession  of  such  part  of  the  premises 
as  should  be  required  to  enable  them  to  op- 
erate all  wells  thereon  that  were  then  pro- 
ducing oil.  It  also  contained  a  covenant,  in 
favor  of  plaintiffs,  that  they  should  quietly 
hold  and  oijoy  the  premises  for  the  term. 
The  company  reserved  only  the  rlj^t  to  en- 
ter upon  the  land  to  Inspect  the  work  done 
by  plaintiffs,  and  the  right  of  Joseph  Fearon 
to  reside  in  the  house  then  on  the  land,  and 
to  farm  the  land  not  actually  used  or  needed 
for  the  basin  ess  of  drilling  the  wells  or  re- 
moving the  oil.  This  clearly  gave  the  plain- 
tiffs the  present  right  of  possession  for  the 
purposes  specified  m  the  Judgment  It  Test- 
ed in  them  a  corporeal  interest  in  the  land, 
an  eatate  for  years,  with  right  of  possession 
for  a  limited  purpose.  Frlsble  t.  McCler- 
nin,  88  Cal.  671;  Oradoao  Oil  Co.  t.  Santa 
Barbara  Co.,  166  Gal.  144,  90  Pac.  483,  20 
L.  R.  A.  (N.  8.)  211;  Brookshlre  OU  Oo.  t. 
Casmalla  Oil  Co..  166  CaL  216,  103  Pac. 
927.  The  questl<Hi  whether  plaintiffs  became 
the  absolute  owners  of  the  oil,  or  had  any 
title  to  it  at  all  before  it  was  raised  to  the 
surface,  la  not  material  to  the  casa  The 
issue  concerns  only  the  right  to  the  iwsses- 
sion  of  the  surface  and  the  right  to  protect 
and  keep  the  oil  In  place  while  the  plaintiffs 
are  engaged  In  obtaining  It,  as  provided  in 
their  lease. 

7.  Certain  rulings  upon  the  admission  and 
rejection  of  evidence  are  assigned  as  error. 
The  conclusions  reached  upon  the  points 
hereinbefore  discussed  disposes  ot  all  these 
obJectloQS.  They  are  all  based  on  the  prop- 
ositions advanced  by  defendants,  which  we 
have  held  to  be  untenable;  We  do  not  deem 
it  advisable  to  extend  this  opinion  by  stating 
or  considering  them. 

The  Judgment  and  order  are  affirmed. 

We  concar:  AN6GLL0TTI,  X;  8L0SS.  J. 


BTjAEHOLDEB  v.  GtJTHRIE.    (Civ.  968.) 
(District  Court  of  Appeal,  Second  District, 
California.   Oct  28.  1911.) 

1.  LiFa  Estates  (|  25*)— Lease  bt  Life 

TENAKm-RjOHT  TO  CROPS. 

The  death  of  a  life  tenant  does  not  de< 
prlve  his  tenant  for  a  year  or  at  will  of  Ua 
right,  as  afloat  the  remaindermaQ,  to  the 
crops  resulting  from  the  tenant's  labor. 

[Ed.  Note,— For  other  cases,  see  life  Bs- 
Utes,  Cent  Dig.  |  47;  Dec.  Dig.  |  25.*] 

2.  Life  Estates  (|  26*)— Lease  bt  Life 
Tenant- Right  to  Crops. 

A  Ufe  tenant  executed  a  lease  for  a  year 
to  a  tenant  who  should  be  entitled  to  a  half 
of  the  crops.  After  the  death  of  the  life  ten- 
ant, the  remainderman  gave  to  the  tenant  a 
lease  for  a  year  under  similar  terms.  At  the 
time  of  the  execution  of  the  lease,  a  crop  pro- 
duced under  the  leaae  given  by  the  life  ten- 
ant was  matured,  but  was  not  harvested.  Beld^ 
that  the  subject  of  the  lease  made  by  the  ra- 
mainderman  was  the  crop  to  be  raised  during 
the  year  specified  ia  the  leaae,  and  did  not 
refer  to  the  crop  produced  the  preceding  year 
under  the  leaae  executed  by  the  life  tenant. 

[Bd.  Note.— For  other  cases,  see  life  Eia- 
tates,  Cent  Dig.  |  47;  Dec.  Dig.  i  26.*] 

3.  Life  Estates  (|  ^)— Lease  bt  Lm 
Tenant— Sbaxbs  or  Crops— AonoNS— En- 

OENCB, 

Where,  in  an  ac^on  by  a  tenant  for  bis 
share  of  the  crops  produced  during  the  term  of 
the  lease,  defendant  claimed  that  a  crop  whldi 
was  matured,  but  not  Iiaiveated  at  the  time  of 
the  execution  of  the  lease,  was  the  crop  refers 
red  to  in  the  lease,  the  tenant  could  show  that 
he  was  the  owner  of  such  crop,  having  pro- 
duced the  same  while  in  the  posseasioo  of  the 
property  under  a  lease  given  by  the  life  tenant 
[E^.  Note.— For  other  cases,  see  life  Ektatei^ 
Dec  Dig.  i  26.*] 

4.  Gontbaots  (§  169*)— Co  NErrauoTioN— Situ- 
ation OF  Parties— Evidence. 

Where  there  is  any  uncertainty  in  a  con- 
tract, it  is  competent  in  aid  of  its  interpreta- 
tion to  show  toe  situation  of  the  parties  and 
the  surtounding  circumstances  at  the  time  of 
the  execution  of  the  contract 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  752;  Dec.  Dig.  t  169.*] 

6.  Trial       29*)  —  Misconduct  of  Trial 
Judge  —  Buunqs  on  Evidence  —  Statk- 

HENTS. 

A  statement  by  the  trial  jud^  on  over- 
ruliog  an  objection  to  evidence,  which  emliodies 
a  correct  statement  of  the  taw  does  not  amount 
to  misconduct 

[Ed.  Note.— For  other  caass,  see  Trial,  Dec. 
Dig.  i  29.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Action  by  Henry  Blaeholder  against  Salile 
Knox  Outhrle,  as  executrix  of  J.  E.  Guth- 
rie, deceased,  substituted  for  J.  B.  Gnthrie. 
From  a  Judgment  for  plalntUT,  def»idant  ap- 
peals. Affirmed. 

F.  O.  DanM,  tw  snMllaiit  CSyda  nshr 
op  and  Williams  A  Bntan,  for  respondsBt 

SHAW,  J.  On  May  1*  1906,  plaintiff  and 
J.  B.  Outhrle,  def«idant*8  testator,  entered 
Into  s  written  contract  of  lease,  wherelv 
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plalntlfl  WM  to  take  care  ot  deemdant*8 
rancb,  and  In  ooosideratlon  of  tbe  perfonn- 
anoe  of  cwtain  coraumti  on  plafntUTa  pai^ 
aa  proTldea  In  tbe  contract,  tefebdant  waa 
to  aell  the  orangoa  afid  wahrata  grown  tbere- 
on  and  pay  plalntlfl  60  per  cent  (tf  tbe  net 
prooeeda  of  aoeh  aalee;  It  being  provided 
that  plaintiff  ahonld  continue  In  poaseBslon 
of  the  property  and  can  for  the  aame.  sub- 
ject to  the  termination  at  the  wlU  of  either 
party  of  tbe  t«lattonB  so  created. 

Plaintiff's  possession  of  tbe  property  un- 
der the  tenne  of  tbe  cmtract  oovered  tbe  pe- 
riod from  May  1.  1908,  to  Hay  81,  1908, 
when,  pnranant  to  notice  glrai  by  Qatbrle, 
requesting  him  so  to  do,  he  removed  there- 
from. At  the  time  of  his  removal,  there  was 
a  crop  of  Valtttda  oranges,  consisting  of 
1,077  boxes,  r^  and  matnied.  and  which 
-were  picked  In  the  mcmtb  of  Jnne  following 
his  removal,  and  whldi  Gntbrie  sold  and  re- 
ceived therefor  tbe  sum  of  $1,186.80.  Tbe 
actlott  was  bronght  upon  the  contract  to  re- 
cover 00  per  cent  of  tUs  sum.  A  jary  trial 
was  had,  with  the  resnlt  that  a  verdict  was 
rend^d  In  fftvor  of  plaintiff  for  one-half  of 
tbe  proceeds  from  the  sale  of  the  Taloida 
oranges,  and  also  for  the  amount  of  anoUier 
Item,  as  to  which  then  appears  to  be  no  con- 
troversy on  this  appeal.  From  tbe  Jndgment 
entered  upon  this  verdict,  and  an  order  de- 
nying a  motion  for  a  new  trial,  defendant 
appeals. 

It  appears  that  on  May  1,  1906,  when 
jOaintlff  and  Gnthrle  made  the  contract,  tbe 
crop  of  oranges  grown  the  preceding  year, 
Uniiag  which  period  plaintiff  occupied  tbe 
property  under  a  lease  In  like  terms  glvm 
blm  by  Outbrle^  tether,  who  h^  a  life  es- 
tate tiionln,  although  matured  and  ready  to 
harvest,  had  not  been  gathered;  that  it  was 
thereafter  gathered  and  plaintiff  received 
one-half  of  the  proceeds  of  tbe  sale  thereof. 
It  is  appellant's  contenthm  that  tbe  oranges 
grown  on  tbe  randb,  and  whldi  Qnth^  as 
provided  in  tbe  contract,  was  to  sell  and  pay 
one-half  of  the  proceeds  thereof  to  plaintiff, 
bad  reference  to  the  then  existing  crop 
grown  and  produced  by  plaintiff  the  iffeeed- 
ing  year  under  tbe  lease  from  tbe  owner  of 
tbe  Itfy  eetato  In  tbe  prc^erty,  and  not  to 
the  crop  which  was  grown  and  produced  dur- 
ing the  year  that  plaintiff  was  In  possession 
of  the  property  as  a  taunt  of  Gnthrle.  We 
cannot  assent  to  Ibis  contention.  The  ex- 
isting crop  had  been  produced  by  plaintiff 
under  tbe  terms  of  tbe  lease  for  fbe  preced- 
ing year.  At  tbe  time  of  ^ecndng  the  lease 
(May  1,  1908),  It  was  matured  and  ready  to 
harvest  and  was  pitted  in  June. 

II.  21  The  death  of  tbe  holder  of  tbe  Ufb 
estote  did  not  deprive  the  tenant  of  bis  right 
to  tbe  (TOP,  the  production  of  whidi  was  tbe 
resnlt  <tf  his  year's  labor.  This  by  reason 
of  what  is  tarmed  *^he  doctrine  of  emble- 
ments," the  basis  of  which  la  '*tbB  Justice  of 
assuring  to  the  tmaat  compoiaatlon  for  his 
labor,  and  also  upon  the  dealtablllty  of  en^ 


cou  raging  husbandry  as  a  matter  ttt  public 
policy."  Section  2S1,  Tiffany's  Landlord  and 
Tenant  "If  a  life  tenant,  after  making  a 
lease,  dies  before  the  end  of  tbe  term  there- 
by created,  the  lessee  is  entitled  to  take  tbe 
crops  as  against  the  remainderman."  Sec- 
tion 2B1,  siqum.  And  the  same  is  true 
whero  a  tenancy  at  wUl  la  terminated  by 
tbe  death  of  tbe  bolder  of  the  life  estate. 
Plaintiff  was  tbe  owner  and  entitled  to  one- 
half  of  Ibe  existing  crop  grown  by  blm  tai 
tbe  years  1907  and  1908  as  lessee  of  tbe  life 
tmant.  This  being  true,  it  must  follow  that 
tbe  subject  of  the  contract,  made  May  1,  . 
1908,  wlttt  defoidant's  tesUtor,  was  the  crop 
to  be  grown  the  yesr  foltowlng  tbe  making 
of  the  lease,  one-half  of  tbe  proceeds  from 
tbe  sale  of  whidi  was  tbe  subject  OF  tbe  ac- 
tion. To  hold  otherwise  would  be  to  place 
an  Intwpretotlon  upon  the  contract,  tbe  ef- 
fect of  which  would  deprive  plaintiff  of  any 
con4>ensatlon  for  the  labor  performed  by  him 
in  the  care  and  cultivation  of  tbe  ordiard. 

[8. 4]  At  the  trial,  tbe  defendant  Interposed 
objections  to  certain  questions  touching  tbe 
possession  and  occupancy  of  the  property  by 
plaintiff  under  the  lease  given  him  by  the 
life  tenant,  claiming  that  the  same  were  out. 
side  the  issues.  Tbe  objections  were  over- 
ruled. There  was  no  error  in  the  rulings, 
for  the  reason  that  tbe  defendant  based  his 
defense  upon  a  claim  that  the  crop  picked  In 
June,  and  which  had  been  grown  the  preced- 
ing year,  was  the  one  to  which  the  contract 
had  reference.  It  was,  therefore,  competent 
for  tbe  plaintiff  to  show  that  he  was  the  own- 
er of  this  crop,  having  produced  the  same 
while  in  iK>ssession  of  the  property  under  the 
lease  given  him  by  Guthrie's  father.  If  there 
was  any  uncertainty  or  ambiguity  In  the  con- 
tract, or  the  application  of  the  same.  It  was 
competent  In  aid  of  its  Interpretation  to 
show  the  situation  of  the  parties  and  the 
surrounding  circumstances  as  they  existed 
when  the  contract  was  made.  Preble  v. 
Abrahams,  88  Cal.  215,  26  Pac.  90,  22,  Am. 
St  Rep.  301. 

[51  With  reference  to  th?  crop  of  oranges 
produced  In  the  years  1907  and  1908,  plain- 
tiff was  asked;  "Were  you  in  possession  of 
the  premises  from  the  time  that  crop  of  or- 
anges set  until  the  time  they  were  picked?' 
To  this  question  defendant  interposed  an  ob- 
jection. In  overrnllng  the  objection,  the 
court  stated:  "It  la  so  concluslTe  to  the 
court  that  tbe  position  of  counsel  for  plain- 
tiff Is  correct  that  I  vrlll  have  to  overrule 
this  objection,  and  permit  counsel  for  plain- 
tiff to  show  tbe  condition  under  whl^  the 
first  crop  of  oranges  was  made.  It  certainly 
cannot  be  tbat  this  plaintiff  should  be  requir- 
ed to  be  content  with  accepting  and  receiv- 
ing a  fxop  he  was  already  entitled  to  at 
the  time  of  making  the  lease,  unless  there 
Is  some  stUiulatlon  or  understanding  by  tbe 
lease  that  tbat  was  to  be  so.**  It  Is  dalmed 
that  the  statement  so  made  by  tlw  ooart  con- 
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sUtnted  mlBcondQct  on  Its  part  Wbat  we 
hare  said  In  regard  to  the  Interpretation  to 
be  given  the  contract,  and  the  subject  to 
which  the  contract  applied,  ruffle! en tly  an- 
swers appellant's  contention  In  thla  regard. 
Moreover,  as  the  language  of  the  court  em- 
bodied a  correct  statement  of  the  law,  we  are 
onable  to  perceive  wherein  the  same  consti- 
tuted misconduct 

There  are  other  alleged  errors,  but  an  ex- 
amination of  the  same  conrlncee  na  that  they 
merit  no  discussion. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  ALItEN,  P.  J.;  JAMBS,  J. 


TAEiMAOD  T.  HONBOB,  Buperlor  Judge. 

(av.  1.06S.) 
(DistzieC  Oonrt  of  Appeal,  Second  INstriet, 
Oallfonila.  Oct  19;  1911.) 

Mandahus  (I  162*)— PBBroBiCAKfn— BvncT. 

Where  a  return  shows  that  the  respondent 
has  compiled  with  the  directioas  of  an  alterna- 
tive writ  of  mandamus,  the  writ  will  be  quashed. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  |i  338-340;  Dec  Dig.  1 162.*] 

Application  by  George  Talmage  for  a  writ 
of  mandamus  to  be  directed  against  Charles 
Monroe,  as  Judge  of  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  County 
of  IjOS  Angeles.  Writ  discharged. 

Miner  P.  Goodrich,  for  petitioner. 

PEB  CITBIAM.  This  court  having  hereto- 
fore Issued  an  alternative  writ  of  manda- 
mus, directing  the  respondent  to  set  for  tri- 
al the  case  of  Talmage  v.  Talmage,  other- 
wise to  show  cause  for  his  refusal  so  to  do, 
and  the  respondent  having  made  answer  to 
said  alternative  writ,  and  by  said  return  It 
appearing  that  said  respondent  has  compiled 
with  the  dIre<rtlon  of  this  conrt,  and  has 
set  the  above-entitled  action  for  trial.  It  Is 
now,  therefore,  ordered  that  the  writ  here- 
tofore Issued  be  and  the  same  Is  hereby 
discharged,  and  that  petitioner  recover  his 
costs  herdn. 


Ex  parte  SUIXITAN.   (O.  22a) 
(DIattict  Cburt  of  Appeal,  Second  District, 
California.  Oct  20,  1911.) 

1.  AnULTEKT  (1 1*)— Staiutobt  OrrSNSES. 

Ad  unmarried  man  is  incapable  of  commit- 
ting the  offense  denounced  by  Pen.  Code,  I  269a, 
aa  amended  by  Act  Mardi  21,  1911  (St.  1911,  p. 
426),  providing  that  every  person  living  in  a 
state  m  cohabitation  and  adultery  is  guilty  of  a 
misdemeanor;  CSv.  Code,  i  98,  definin;  adultery 
as  the  voluntary  iutercoarse  of  a  married  per- 
son with  a  person  other  than  accused's  husband 
or  wife. 

[Dd.  Note.— For  other  cases,  see  Adultery, 
OMt.  Dig.  H  1-^;  Dec.  DlTfJ.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  1,  pp.  212-214.] 


3.  Ixworaas  (I  S*)  — Pakties  to  OrFEKOt— 

PKMCIPAI*—  'ADULTERT.*' 

Under  Ov.  Code,  |  98,  defialag  adultery  as 
the  voluntary  Intercourse  of  a  BM^rled  person 
with  a  person  other  than  uwused's  husband  or 
wife,  and  Pen.  Code,  |  31.  providing  that  ail 
persons  concerned  in  a  crime  are  prinapals,  and 
section  269a,  as  amended  by  Act  Mandi  21, 19U 
(St  1911,  p.  426),  providtoff  that  every  nersoo 
who  Uvea  in  a  state  of  cc^bitation  and  adultery 
is  guilty  of  a  misdemeanor,  a  complaint  alleging 
that  accused,  an  unmarried  man,  lived  In  a  state 
of  oohabitatira  and  adultery  with  a  married 
woman,  and  which  does  not  purport  to  diarge 
the  married  woman  with  any  offense,  and  whioi 
does  not  allege  that  accuBed  knew  that  she  was 
a  married  woman,  does  not  state  an  offense 
against  accused,  on  the  Aeory  that  accused  was 
guilty  aa  a  principal  in  aiding  the  woman  to 
commit  the  diense. 

[Kd.  Note.— For  oUier  essea,  see  Lewdness. 
Dec.  Dig.  i  B.*] 

8.  GBnnnAt.  hAW  (|  08*)  — Pabtiss  to  Of- 

IXNSES—PaiNOIPALS. 

Pen.  Code,  |  31,  providing  that  all  persons 
concerned  in  the  commission  of  a  crime  are  prin- 
cipala,  does  not  declare  a  person  guilty  of  aiding 
and  abetting  another  In  the  c<Hnmi8sion  of  a 
crime  where  such  person  by  resson  of  his  status 
is  himself  incapable  of  committing  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw.  Cent.  Dig.  ||  71-74.  7(Ml;  Dea  Dig.  1 
69.*] 

Application  of  Francis  A.  Sullivan  for  a 
writ  of  habeas  corpus  for  his  discharge  from 
custody.    Prisoner  dischai^ed. 

Charles  S.  McKtivey,  for  petitioner.  Guy 
Eddie,  City  Prosecutor,  and  Bay  E.  NImmo 
and  Frank  W.  Stafford,  Deputy  Clt7  Proae- 
CDtors,  for  re8p<mdait. 

PEB  OUBIAM.  Petttioner  was  committed 
to  the  custody  of  the  chief  of  police  on  ac- 
count of  nonpaymfflit  of  a  fine  imposed  by  a 
police  Judge  In  a  certain  proceeding  where- 
in petitioner  was  charged  vrith  cohabitation 
and  adultery  with  a  married  woman  named. 
The  affidavit  of  complaint  npon  which  the 
proceedings  before  the  police  court  were  bas- 
ed charged  that  on  a  day  named,  in  the 
city  of  Los  Angeles,  **tbe  crime  of  adultery 
and  Cohabitation  was  committed  by  Francte 
A.  Sullivan  (petitioner  herein),  who  at  the 
time  and  place  last  aforesaid  did  willfully 
and  unlawfully  live  with  one  Corinne  Royse 
In  a  state  of  cohabitation  and  adultery,  the 
said  defendant  Francis  A.  Sullivan  being 
then  and  there  an  uumarried  man,  and  ttae 
said  Corinne  Boyse  being  thai  and  there  a 
married  woman."  The  sufflclency  of  this 
affidavit  is  the  question  for  determination. 
The  proceeding  was  based  upon  section  269a 
of  the  Poial  Code,  as  amended  Mardi  21, 
19U  (St  1911,  p.  426),  which  provides  that 
"every  person  who  lives  in  a  state  of  oo- 
babltatlon  and  adultery  la  guilty  of  a  nds- 
doneanor  and  punishable  by  a  fine,"  etc. 

[1]  Adultery  Is  d^ed  by  section  93  of  the 
Civil  Code  as  "the  voluntary  aexual  inter- 
course of  a  married  person  with  a  person 
other  than  the  offender's  husband  or  wife." 


•For  other  ckub  see  same  topic  and  asctloa  NUHBBR  la  DM.  Dig.  ft  Am.  Dig.  Key  No.  SsrlM  *  Bap'r  ladexea 
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It  was  made  to  appear  In  the  affidavit  of 
complaint  that  petitioner  was  not  a  "mar- 
ried person";  hoice.  he  was  shown  to  be 
Incapable  of  committing  the  offense. 

[1]  Conceding  that  petitioner  was  not,  for 
the  reason  given,  charged  with  committing 
the  SDbstantlve  offrase  as  the  same  Is  de- 
fined bj  the  Code,  It  is,  nevertheless,  insisted 
by  respondent  that.  Inasmuch  as  the  com- 
plaint alleged  the  woman  with  whom  he 
cohabited  to  be  a  married  woman,  and  there- 
fore guilty  of  adultery,  he  must  be  deemed 
B  principal  under  the  provisions  of  section 
31  of  the  Penal  Code,  which  provides  that 
"all  persons  concerned  In  the  commission 
of  a  crime,  whether  it  be  felony  or  mlsde^ 
meanor,  and  whether  they  directly  commit 
the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commissloo,  *  •  *  are  prin- 
cipals In  any  crime  so  committed."  The 
theory  of  respondent  Is  that,  inasmuch  as  the 
woman  named  in  the  complaint  was  shown 
to  have  been  guilty  of  the  offense,  in  aid  of 
the  commission  of  which  petitioner  contribut- 
ed, therefore  he  is  properly  charged  there- 
with as  a  principal.  The  complaint,  however, 
does  not  puriHirt  to  charge  the  woman  with 
any  offense;  neither  does  It  appear  there- 
from that  petitioner  knew  that  she  was  a 
married  woman.  Hence,  in  no  event,  under 
the  drcnmstances  here  disclosed,  can  the 
complaint  be  said  to  state  a  public  offense 
against  petitioner. 

[3]  While  nnnecessary  to  the  decision  of 
this  case,  we  are  of  the  opinion  that  it  mani- 
festly was  not  the  intent  of  the  legislature, 
by  said  section  31,  to  declare  a  person  guilty 
of  aiding  and  abetting  another  in  the  com- 
mission of  a  crime  where  such  person,  by 
reason  of  his  status.  Is  himself  Incapable  of 
committing  the  off«i8e. 

The  prisoner  Is  dls<Aiarge<L 


PEOPLE  V,  ROBINSON.     (Cr.  336.) 
(Difltrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.  Oct  20,  1911.) 

L  GBnnifAi.  Law  (|  1028*>  —  Appbal  — Mo- 

Txon  IN  Abbebt  or  Jitdoubht. 

No  appeal  lies  from  an  order  denying  a 
motion  by  accused  In  arrest  of  jadgment 

[EJd.  Note.— For  other  cases,  see  CrimlDal 
Law,  Cent  Dig.  f  2591;   Dec  Dig.  |  1023.»] 

2.  Cbiminal  Law  (8  1068V**  New,  voL  18, 
Key.  No.  Series)— Appmal—Obdeb  Dbntinq 
A  NEW  Tbiai^ 

Since  Fen.  Code,  i  1287,  authorizes  an 
appeal  from  an  order  denying  a  motion  for  a 
new  trial,  but  neither  the  Code  nor  the  rules 
of  the  appellate  court  prescribes  any  procedure 
on  such  an  appeal,  the  appellate  court  is  au- 
tiiorfMd,  Code  Civ.  Proc  <f  187,  to  adopt 
any  proper  method  which  may  have  been  em- 
ployed 1^  the  aggriared  party  hi  perfecting  bis 
appeal. 

S.  CBnnwAi,  Law  (I  1087*)— Appbal— Obdbb 
DBmnMO  New  Tbiai/— Pbooxdubb. 

Pen.  Code,  |  1287,  having  aothorized  an 
appeal  from  an  order  denying  a  new  trial,  but 


no  procednre  having  been  presczibed.  a  rec- 
ord on  appeal  from  such  an  order,  is  ue  form 
prescribed  for  use  on  an  appeal  from  final  con- 
viction, parportinK  to  show  in  full  the  pro- 
ceedings and  evidence  at  the  trial,  incluaing 
the  hearing  and  determinatloB  of  the  motion 
for  a  new  trial.  Is  sufficient  to  move  the  coart 
to  dispose  of  the  ajqieal  on  its  marits. 

[Dd.  Note.— For  other  caaea,  see  Criminal 
Law,  Dec.  Dig.  |  1087.*] 

4.  CanfiNAL  Law  ({  564*)  —  Vbhiib- Bvi- 

DENCB. 

In  a  prosecution  for  embezzlement,  evi- 
dence held  to  justify  a  findiag  that  the  em- 
Iwzzlement  occurred  in  the  city  and  county  of 
San  Francisco,  where  accused  was  tried,  and 
not  in  another  county. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ||  1277-1284;  Dee.  Dig.- 1 
564.*] 

5.  EMBEZZi.xiiBirT  Ci  47*)— PuGB— Question 

FOB  JUB7. 

In  a  prosecution  for  embesslement,  evi- 
dence held  to  require  submission  to  the  jury 
of  the  question  when  and  where  a  definite  ana 
final  demand  for  the  return  of  the  money  al- 
leged to  liave  been  embezzled,  and  defendant's 
refneal  to  repay  the  same,  was  made. 

[Ed.  Note.— For  other  cases,  see  Embessle- 
ment,  Dec.  Dig.  |  47.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Fraudaco;  Geo.  H.  Cabanlss, 
Judge. 

Francis  H.  Boblnson  was  convicted  of 
embezzlement,  and  from  an  order  denying  a 
new  trial,  and  daiylng  bla  motion  In  arrest 
of  judgment,  be  appeals.  Affirmed. 

Tfaos.  A.  Keogh,  for  appellant  Attorney 
Offlieral  Webb,  C.  M.  Flckert,  Dlst  Atty., 
and  Jas.  F.  Brennan,  Asst  Dlst  Atty.,  for 

the  People. 

LENNO*f,  P.  J.  The  defendant  was  con- 
victed of  the  crime  of  embezzlement.  Be 
has  appealed  only  from  the  order  of  the  low- 
er court,  refusing  tilm  a  new  trial,  and  de- 
nying his  motion  in  arrest  of  judgment. 

The  Attorney  General,  upon  behalf  of  the 
people,  has  interposed  a  preliminary  mo- 
tion to  dismiss  the  appeal,  upon  the  grounds 
(1)  tliat  an  order  denying  a  motion  In  ar- 
rest of  judgment  la  not  appealable;  (2)  that 
there  is  no  statutory  procedure  provided  for 
the  presentation  to  this  court  of  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial  in  a  criminal  case;  and  therefore,  if 
such  an  order  can  be  reviewed  at  all,  it 
must  come  here  upon  an  appeal  from  the 
judgment 

[1]  It  is  dear  that  no  appeal  lies  In  a 
criminal  case  from  an  order  denying  a  mo- 
tion in  arrest  of  jud^ent;  and  therefore 
the  appeal  in  this  case,  in  so  far  as  It  re- 
lates to  the  order  denying  defendant's  mo- 
tion In  arrest  of  Judgment,  cannot  be  con- 
sidered. People  V.  Markham,  64  Cal.  157, 
80  Pac.  620,  49  Am.  Rep.  700;  People  v.  Ma- 
jors, 65  Cal.  100,  3  Pac.  401 ;  People  v.  Hen- 
ry, 77  Cal.  446,  19  Pac  830;  People  v. 
Cllne,  SB  Cal.  S74,  28  Pae.  381;  People  T. 
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Dolan.  86  CU.  816,  81  F«e.  1,07;  People  t. 
Sausome,  96  GhL  241,  38  Pac  202;  People 
T.  roM,  188  Oal.  140,  70  Pac.  1076;  People 
T.  Jackson,  188  Cal.  463,  71  Pac  566. 

[2]  It  Is  true  that  nowbere  in  the  Codes, 
or  tbe  rules  which  govern  this  court,  la  there 
to  be  found  a  prescribed  procedure  for  per- 
fecting an  appeal  to  this  court  tzom  an  or- 
der denying  a  motiott  for  a  new  trial  In  a 
criminal  case.  The  Code,  however,  does 
grant  to  a  defotidant  in  erflry  criminal  caae 
an  appeal  from  such  an  order  (Pen.  Code, 
I  1237);  and  it  may  now  be  considered  the 
settled  law  of  thla  state  that,  where  a  court 
has  been  by  tbe  Cbnstltntton  invested  with 
an)ellate  Jurisdiction  In  a  partlcnlar  class 
at  cases,  that  court  has  Inbermt  power,  in 
the  exercise  of  Its  Jurisdiction,  and  for  the 
purpose  of  bringing  before  it  a  caose  In 
which  an  appeal  has  been  granted  and  tak- 
en, to  adopt  any  appropriate  and  approved 
mode  of  procedure  which  may  have  been 
employed  by  an  aggrleTed  party  In  the  per- 
fecting of  his  appeal,  even  though  the  Leg- 
islature and  the  rules  of  this  court  have  Alli- 
ed to  prescribe  tlie  means  or  method  of  tak- 
ing such  an  appeal.  Code  Ctv.  Proc.  |  187; 
People  T.  Jordan,  65  CaL  644,  4  Pac  683; 
Cnmmings  v.  Gonlan,  66  Gal.  418,  fi  I^c. 
796,  903;  Somers  t.  Somers.  81  CaL  610,  22 
Pac.  067;  In  re  Jessup,  SI  CaL  479;  21  Pac. 
076,  22  Pac.  742,  1028,  6      B.  A.  694. 

[3]  The  r^rd  before  us  upon  the  d^rad- 
ant's  appeal  from  the  order  denying  bia  mo- 
tion for  a  new  trial  is  in  the  ftmn  pre- 
scribed by  the  statute  for  use  upon  an  axh 
peal  from  a  Judgment  of  final  couTlction; 
and,  as  it  purports  to  show  In  ta^  the  pro- 
ceedings and  erld^ce  had  and  taken  In 
tbe  lower  court  up  to  and  Including  the 
hearing  and  determination  of  the  motion  for 
a  new  trial,  we  deem  it  our  duty  to  resort 
to  that  record  and  dispose  of  the  appeal  up* 
on  its  merits. 

(41  In  support  of  his  appeal,  the  defmd- 
ant  relies  mainly  upon  the  claim  that  the 
evidence  shows  that  the  offense  of  which  he 
was  convicted  was  wholly  committed  in  a 
county  other  than  that  in  which  the  Infor- 
mation against  him  was  filed.  The  infor- 
mation upon  which  the  defendant  was  tried 
and  convicted  charged,  in  substance^  that 
on  the  17th  day  of  May,  1910,  the  defendant, 
In  the  city  and  county  of  San  Francisco, 
«mbesled  the  sum  of  $900  which  had  been 
intrusted  to  him  as  the  agent  of  one  Esther 
Hoover.  The  evidence  in  the  case  shows 
that  at  several  different  places  and  times  the 
defendant  was  intrusted  by  the  complaining 
witness  with  la^e  sums  of  nicmay,  among 
which  was  the  $600  mentioned  in  the  inform 
matlon.  The  complaining  witness  testified 
that  this  money  was  to  be  returned  to  her 
by  defendant  upon  demand.  The  case  was 
tried  apparently  upon  the  theory  that  a  de- 
mand npon  the  defendant  for  the  retarn  of 
the  money  was  necessary,  before  lie  could 
be  chained  with  the  crime  of  embesilementp 
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and  the  people  depended  for  a  conviction 
solely  upon  proof  of  a  demand,  made  in  the 
city  and  county  of  San  Francisco,  and  the 
refusal  of  the  defendant  to  comply  with  tbe 
same.  Such  demand  was  made  upon  the  de- 
fendant for  the  return  of  the  money  at  the 
Von  Dom  Hotel  in  the  city  of  San  Franda- 
co,  some  time  during  the  month  of  April, 
1910.  The  defendant  then  reused,  and  ever 
since  has  refused,  to  return  or  account  for 
the  money.  This  demand,  coupled  witb  the 
refusal  of  the  defendant  to  comply  thw& 
with,  and  all  of  the  circumstances  surround- 
ing the  demand  and  refusal,  were  sufficient 
evidence  of  the  fraudulent  appropriation  by 
the  defendant  of  the  property  which  bad 
been  intrusted  to  him. 

It  is  the  contention  of  the  defendant  that 
a  previous  positive  and  unqualified  demand 
for  tbe  return  of  tbe  money  had  beoi  made 
upon  him  by  the  complaining  witness  In 
Los  Angeles  county,  and  that  by  reason  of 
his  failure  to  comply  with  that  demand  the 
crime  charged  against  him  was  then  and 
there  consummated,  and  that  therefore  the 
vCTue  of  the  offense  was  In  the  county  of 
Los  Angeles,  and  not  In  the  (dty  and 
county  of  San  Francisco.  Tbe  record  doee 
not  sustain  the  defendant's  contention  in 
this  regard.  It  nowhere  clearly  amiears  in 
evidence  that  the  complaining  witness  made 
a  positive  and  unequivocal  demand  upon  the 
defendant  In  the  city  of  Los  Angeles  fOr 
the  return  of  the  money.  The  testimony 
referred  to  in  support  of  the  defendant's  con- 
tention shows  that  some  time  In  the  month 
of  January,  19De»  the  plaintiff  and  defend- 
ant, at  the  city  ot  Loe  Angeles,  had  a  gen- 
eral conversation  concerning  the  status  of 
the  money;  but  It  cannot  be  fairly  said  that 
the  sum  and  substance  of  this  conversation 
constituted  an  unequivocal  demand  for  the 
return  of  tlie  money,  which  was  met  by  a 
positive  refusal,  and  thereby  ervidoioed  the 
commission  and  completion  of  the  crime  at 
that  precise  time  and  place.  That  the  de- 
fendant  himself  did  not  consider  or  construe 
this  conversation  to  be  In  the  nature  of  a 
foil  and  final  demand  Is  best  shown  by 
his  own  testimony  npon  cross-examination, 
where  he  said:  "I  don't  know  whether  It 
was  a  demand,  but  [she]  requested  me  to 
send  this  money  to  her  fiither.  *  •  • 
This  was  the  point:  She  wanted  me  to  send 
it,  and  I  said  'Yon  will  have  send  to  Salt 
Lake  City  and  get  the  drafts*  and  s«id  than 
back.'  •  •  •  She  requested  me  to  send 
her  fathffl  the  money." 

m  The  evidence  upon  the  whole  case  Is 
sufficient  to  warrant  tiw  finding  of  the  Jniy* 
implied  firom  the  verdict,  that  the  only  de- 
mand and  refusal  occurred  at  the  city  and 
oonnty  of  Ban  Vrandsco;  and,  even  if  the 
testimony  of  the  complaining  witness  as  to 
what  occurred  at  Loe  Angelee  could  be  con- 
strued as  a  complete,  unqualified  ^t^m^n^ 
and  refusal,  this  wouM  do  no  more  tlian 
create  a  conQIct  of  evidence  upon  the  point 
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Involved.  The  qneBthm  u  to  whoi  and 
where  a  definite  and  final  demand  wu  made 
was  fficlnslvdy  for  the  Jury  to  determine. 
Tbej  were  ful^  and  fairly  Inatmcted  upon 
that  phase  of  the  case;  and,  as  tbere  is 
some  evidence  In  the  case  which  tends  to 
support  the  Terdict  upon  the  point  of  proof 
here  cballoiged,  the  Terdl<A  la  oonduslve, 
and  most  stand. 

There  Is  no  merit  In  tiie  sngKeetion,  made 
in  tbe  closing  brief  ot  the  defendant,  tliat 
the  evidence  does  not  show  that  the  defend- 
ant was  in  fact  the  agcvit  of  the  complain- 
ing witness. 

Tba  order  appealed  fn»n  b  affirmed. 

We  oomcor:  SAUL,  J.;  KBBRIOAN.  J. 


STDTBNSON  t.  SUN  INS,  OFFIOB. 

{CUv.  867.) 

(District  Qrnrt  of  Appeal,  First  rMstrict,  Gali- 
foroia.    Oct  20,  1911.    Rehearing  Denied 
by  Supreme  Court  Dec.  18,  1911.) 

1.  Insubance  (S  103*)— Bbokebs— Autbobitt 
— Cancbllation  of  Policy. 

Ordinarily  the  authority  of  aa  Insurance 
broker  terminates  when  he  has  placed  insur- 
ance and  delivered  tbe  policy  to  nis  principal, 
-BO  that  mere  employment  to  secure  iusarance 
gives  no  authority  to  cancel  tbe  same. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  1 130;  Dec.  Dig.  {  103.*] 

2.  iNStTBANCB    (}   288*)— BROKEBS— AlTTHOBI- 
TT— OaMCELLATIOR  OP  POLICY. 

Authority  to  cancel  a  policy  may  be  shown 
to  have  been  conferred  on  an  insurance  broker, 
and,  wbeo  sbown,  his  acts  or  agreements  In 
that  behalf  will  be  imputed  to,  and  will  be 
binding  on,  tbe  insored. 

[Ed.  Note.— For  other  cun,  see  Imnronce, 
Dec.  Dig.  I  238.*] 

S.  INSUBAKCB  (}  666*)— Oahoxllatzom— Au- 

THOBITT  OF  BbOEEB. 

Evidence  heJd  to  warrant  a  finding  that  In- 
sured in  modifying  an  order  given  to  an  in- 
surance broker  for  inanrauce,  so  as  to  reduce 
tbe  amount  from  930.000  to  $25,000,  author- 
ized the  broker  to  cancel  a  policy  for  $3,000, 
BO  as  to  effect  the  redaction. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dee.  Dig.  |  665.*] 

4.  Irbubance  (I  236*)— OancELLATioif— Sub- 

BENDBB  OF  POLICY. 

Where  an  insurance  broker  was  author- 
ized to  cancel  $5,000  of  plaintiff's  iDSuraoce, 
and,  pursuant  to  such  authority,  notified  de- 
fendant of  the  cancellation  of  a  $3,000  policy 
In  whidi  defendant  acquiesced,  the  policv  was 
canceled  from  tbe  date  of  the  notice,  tnougb 
the  poU(7  was  not  formally  and  physically  snr- 
tendered  vntU  after  a  fire  had  occnrred. 

[Ed.  Note.— For  other  cases,  see  Insnionce, 
Dec;  Dig.  I  236.*] 

5.  IlVSUBAHCI    (I  103*)— GARCELLATI0H-»IK- 

BTBDCnONB. 

In  an  action  on  a  policy  claimed  to  have 
been  canceled  before  loss,  an  lostmctlon  that, 
if  plaintiffs  Insurance  broker  waa  directed  to 
cancel  any  particular  policy,  he  would  be  bound 
by  tbe  direction,  but.  If  he  was  given  a  general 
and  unqualified  order  to  cancel  so  much  of  the 
Insurance  ordered  as  might  be  necessary  to 
reduce  tbe  amount  carried  to  $25,000,  then 


tbe  broker's  designation  of  the  policy  or  poli- 
cies to  be  canceled  would  be  binding  on  plain- 
tiff, and,  if  tbe  mtnds  of  tbe  parties  met  on 
tbe  subject  of  cancellation.  It  waa  not  neces- 
sary that  It  be  phyricalty  delivered  and  sur- 
rendered prior  to  tbe  fire,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Insaroaee, 
Dec  Dig.  I  103.*] 

6.  Insueance    (J    103*) —Cancellation — 
Kkowlbdob  of  Inbufed. 

Where  plaintiff  ordered  her  Insurance 
broker  to  reduce  plaintUTs  insurance  from 
$80,000  to  1^,000.  whether  plaintiff  knew  that 
tbe  original  order  to  place  $30,000  insurance 
bad  been  executed  before  the  order  to  reduce 
it  to  $26,000  waa  given  was  not  material  as  a 
matter  of  law  to  {MaintifTs  right  to  recover  on 
one  of  tbe  policies  which  tbe  broker  attempt- 
ed to  cancel  in  order  to  comply  with  tbe  modi- 
fied order. 

[Ed.  Note.— For  other  caaea,  aee  Inanrance, 
Dec  Dig.  I  103.*] 

7.  BVIDINOE     (I    243*)— DEOLAaATIOHB  OF 

Agent— CoifPETENCT. 

Where  an  insurance  broker  attempted  to 
cancel  tbe  policy  aued  on  in  order  to  effect  a 
reduction  of  plalntiff*8  Insurance,  in  accordance 
with  plaintUrs  direction,  a  conversation  prior 
to  loss  between  the  broker  and  defendant's 
manager  with  reference  to  cancellation  of  tbe 
policy,  indicating  that  it  bad  been  actually  can- 
celed before  the  fire,  was  odmiaaible  on  tbe 
theory  that  the  broker  was  plelntUTa  agent 
to  place,  and,  if  necessazy,  to  cancel  a  part  of 
the  inaurance. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent.  Dig.  H  90a-O16;.  Dec  IHr  f  248.*] 

Appeal  from  Superior  Conrt,  Glty  and 
Count;  of  San  rrandaoo;  Frank  J.  Murasky, 
Judge. 

Action  by  Beblna  LongwlU  Stevenson 
against  the  Bun  Inanrance  Offica  Judgnwit 
tor  d^haidant,  and  plaintiff  appeals.  Af- 
firmed. 

A.  P.  Black  and  W.  C.  Sharpstein,  for  ap- 
pellant L.  A.  Bedman,  for  respondent 

LENNON,  P.  J.  Tbe  plaintiff  brought  this 
action  to  recover  upon  two  policies  of  Insur- 
ance. The  case  waa  tried  with  a  jury,  and 
this  appeal  le  from  the  Judgment  rendered 
and  entered  upon  a  verdict  which  awarded 
the  plaintiff  the  sum  of  $1,410.07  upon  the 
first  cause  of  action  stated  In  her  complaint 
and  in  effect  denied  her  the  relief  which  she 
sought  upon  ttie  facts  stated  In  her  second 
cause  of  action.  Tbe  appeal,  which  was 
takai  from  the  judgment  only,  is  prosecuted 
under  the  provisions  of  section  941b,  Code 
Civ.  Proc  It  was  taken  to  the  Supreme 
Conrt  in  the  first  instancy  and  by  that  court 
transferred  h^  for  hearing  and  determina- 
tion. The  record  before  ns  Is  the  Judgmmt 
roll  and  a  bill  of  exceptions  which  purports 
to  contain  all  of  the  evid^ce  addaoed  at 
the  trIaL 

The  first  cause  of  action  stated  in  the 
plalnUffs  cranplalnt  is  founded  upon  a  policy 
of  fire  Insurance  which  called  for  $1,000  on 
the  stock,  and  $1,000  on  the  furniture  and 
fixtures  of  the  plaintiff.  To  this  cause  of 
action  the  defendant  interposed  no  defense. 
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The  second  canse  of  action  was  stated  up- 
on a  policy  of  insurance  for  $3,000  on  a  stock 
of  merctaandlBe,  which  was  destroyed  by  fire 
on  the  29th  day  of  Febrnary,  1908.  While 
admitting  the  execution  and  delivery  of  the 
policy,  the  defoidant,  as  a  defense  to  this 
cause  of  action,  pleaded  that  "on  February 
28,  1908,  the  plaintiff  and  defendant  agreed 
to  cancel  said  policy,  and  said  policy  was 
on  said  day,  at  the  request  of  the  plaintiff 
theretofore  made,  canceled  by  the  defendant, 
and  thereafter,  in  conformity  with  said  agree- 
ment and  cancellation,  plaintiff  surrendered 
said  policy  to  the  defendant" 

The  plaintiff  excepted  to  the  verdict  at  the 
time  of  its  rendition,  upon  the  ground  of 
the  insufficiency  of  the  evidence  to  support 
it,  and  In  that  b^alf  clearly  and  succinctly 
spedfled  the  partlculara  In  whidi  It  was 
claimed  that  the  evidence  was  Insuffld^t. 
Those  particulars  in  the  form  in  which  they 
were  originally  specifled  are  Incorporated  in 
ud  plainly  made  a  part  of  the  duly  authen- 
ticated blU  of  exceptions,  which  purports  to 
contain  all  the  evldoice;  and,  as  the  spec- 
Iflcattons  of  Insufficiency  fully  notified  oppos- 
ing counsel  and  the  trial  court  of  the  pre- 
cise points  retted  upon  to  support  the  ap- 
peal, the  evidence  and  Its  sufficiency  to  main- 
tain the  Judgment  must  be  reviewed  and  de- 
termined. 

The  circumstances  surrounding  the  pro- 
curement of  the  policy  In  controversy  were 
these:  The  plaintiff  was  the  owner  of  a  toy 
and  notion  store  originally  located  in  Post 
street  in  the  city  and  connty  of  San  Fran- 
dsco.  The  plaintiff  was  about  to  remove  her 
business  to  a  new  location  In  Uarket  street, 
and  through  her  son  and  manager  directed 
and  authorised  one  Keana,  an  Insurance  bro- 
ker, to  procure  insoranoe  upon  incoming 
stock,  whldi  was  to  be  installed 'in  the  plain- 
tUTs  store  at  the  new  location.  In  accord- 
ance with  his  Instructions,  Eenna  placed  a 
portion  of  the  Insurance  with  the  defendant, 
and  the  policy  in  controversy,  covering  mer- 
chandise to  the  amount  of  $3,000,  was  issued 
and  delivered  to  the  plaintiff,  and  remained 
in  her  possession  until  after  the  building  and 
its  contents  were  destroyed  by  Are.  When 
the  plaintiff's  stock  of  merchandise  had  been 
fully  removed  from  the  old  to  the  new  loca- 
tion, Eenna,  by  direction  of  the  plaintiff's 
manager,  did  what  was  necessary  to  have 
this  policy  transferred  to  the  new  location. 
The  plaintiff,  in  addition  to  the  $3,000  poli- 
cy sued  on,  had,  through  the  agency  of  Een- 
na, placed  and  was  carrying  Insurance  In 
several  otbw  companies,  aggr^ting  the  sum 
of  $20,000.  All  of  the  various  policies  which 
covered  the  latter  amount  had  not  been  writ- 
ten and  delivered  to  plaintiff  at  the  time  the 
premises  were  destroyed  by  fire;  but,  shortly 
after  the  change  of  location  was  made,  Eenna 
by  letter  Informed  plaintiff  of  the  status  of 
all  of  the  Insurance  which  she  was  carrying, 
and  advised  end  notified  her  that  he  "was 
having  the  policies  that  were  to  be  trans- 
ferred canceled  and  reissued"  so  as  to  have 
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all  of  the  insurance  expire  at  one  time.  Aft- 
er the  receipt  of  this  Information,  plaintiff's 
manager,  while  taking  stock,  concluded  that 
It  was  not  fully  covered,  and  directed  Eenna 
to  Increase  the  Insurance  to  $30,000.  Upon 
receipt  of  this  order  Eenna  placed  the  ad- 
ditional Insurance,  but  did  not  inunedlately 
notify  plaintiff  of  that  fact  Later,  however, 
when  platutlff  bad  concluded  taking  stock, 
she  found  that  $26,000  Insurance  was  all  that 
was  necessary  to  protect  her  from  loss  by 
fire.  Thereupon  plalntUTs  manager  called 
at  the  office  of  Eenna  for  the  purpose  of  re- 
adjusting the  amount  of  insurance  originally 
ordered.  Eenna  was  not  at  the  office,  and 
plaintiff's  manager  testified  that  he  left  an 
order  with  the  clerk  In  diarge  to  amend  the 
previous  order  for  insurance  so  as  to  have 
It  read  $25,000  on  stock  and  ^000  on  fur- 
niture and  office  fixtures.  However,  the  orig- 
inal order  for  Insurance  in  the  sum  of  $90,- 
000,  althocvh  not  actually  written  In  the 
form  of  policies,  had  been  In  fact  executed 
by  Eoma  arranging  for  and  secnrlng  cov- 
ering notes,  which  bound  the  several  eompa.- 
nies  undertaking  the  risks  untU  such  time 
as  regular  policies  could  be  written  and  de- 
livered. The  order  modifying  the  original 
request  for  Insurance  as  given  txy  the  man- 
ager of  plaintiff  was  takcu  down  In  writing 
by  the  clerk  of  Kenna,  and  subsequentiy  veri- 
fied by  Eenna  tn  a  oonTersatftm  over  the 
telephone  with  Stevooson.  As  communicated 
to  Eenna,  he  understood  tiw  modified  order 
to  mean  that  the  plaintiff  desired  to  csncel 
$5,000  ct  the  $30,000  Insiuance  already  se- 
cured upon  the  stock  of  merchandise.  In 
this  behalf  Senna  testUled:  "I  bad  done  this 
(procured  the  $80,000  on  the  stock)  prior  to 
February  27tli,  on  which  day  I  recelTed  an 
order  through  nqr  assistant  that  Hr.  Steroi- 
son  (plaintiff^  manager)  wanted  $5,000  of 
insurance  on  the  stock  canceled,  and  to  place 
$1,000  on  furniture  and  flxtures.  I  get  the 
order  late  on  February  27th.  On  Saturday 
morning  I  wait  to  the  office  of  the  offloe  man- 
ager of  the  defendant,  Mr.  Henry,  as  was  my 
practice  at  the  end  of  the  mtrnth.  In  r^;ard 
to  polides  canceled.  •  •  •  I  told  Mr.  Hm- 
ry  that  Mr.  Stevenson  had  ordered  a  part 
of  their  insurance  canceled,  and  that  the 
policy  of  $3,000,  the  policy  in  controvosy, 
was  canceled.  Mr.  Henry  told  me  to  obtain 
the  policy  and  get  it  into  the  office  to  go 
along  with  the  other  cancellations  before  the 
books  were  closed  for  the  month.  I  told 
him  that  I  would.  The  fire  occurred  that 
night  •  *  •  There  was  a  policy  of  $2.- 
000  in  defendant  which  Is  the  policy  de- 
scribed In  the  first  cause  of  action.  I  did 
not  discuss  with  Mr.  Henry  the  changing  of 
the  $2,000,  but  it  was  fixed  In  my  mind  to 
change  that  policy.  The  actual  change  (on 
the  $2,000)  was  made  after  the  fire.  I  then 
indorsed  the  policy  to  cover  $1,000  on  stock 
and  $1,000  on  furniture  and  fixtures.  I  ex- 
ecuted the  order  to  give  him  $1,000  on  furni- 
ture and  fixtures  by  a  rider  on  the  $2,000 
policy.  I  saw  Mr.  Stevenson  <m  Monday  aft- 
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er  die  flre.  Before  seeing  him  I  arranged 
for  an  adjuster  so  tbat  tbe  Iras  could  be  ad- 
justed wttboQt  delay.  I  called  upon  Mr.  Ste- 
venson after  I  bad  arranged  for  tbe  adjuster, 
X  told  him  that  I  bad  canceled  the  98,000  Sun 
policy  and  wanted  It  *  *  *  Mr.  Steven- 
son obtained  ibe  policy  and  banded  It  to  me. 
I  told  Mr.  Stevenson  tbat  be  was  fortunate 
that  the  ^ole  amount  of  9S,000  he  had  or- 
dered canceled  had  not  all  been  canceled, 
because  I  had  only  attoided  to  tbe  canceling 
of  the  Sun  policy.  I  had  not  time  after  get- 
ting his  order  to  order  the  cancellation  of 
any  otbet  policy.  He  thanked  me  for  tbe 
interest  I  had  taken  in  hla  loss  and  looking 
after  him.  I  told  blm  that  the  adjustment 
was  going  along.  He  made  not  a  bit  of  ob- 
jection to  turning  over  the  Sun  policy  to  me, 
and  it  has  ever  since  been  in  the  office  of  the 
defendant  *  •  *  The  order  to  cancel  $5,- 
000  on  stock  was  never  fully  completed. 
There  was  not  any  canc^latlini  of  any  policy 
exoei;^  the  Sun.  Actually  there  was  only  a 
reduction  to  $26,000,  ao  that  they  had  $1,000 
more  than  they  would  have  bad  if  tbeir  or- 
der bad  been  completed."  The  defendant's 
manager,  Mr.  Henry,  in  response  to  E^eona's 
notification  tbat  the  policy  In  controversy 
was  canceled,  clearly  Indicated  his  assent  to 
the  cancellation,  and  requested  Kenna  to  pro- 
cure the  policy  and  Include  it  in  his  report 
of  cancellations  for  tbe  month.  Some  time 
after  tlie  fire  David  B.  Wilson,  as  tbe  repre- 
sratatlve  of  the  insurance  companies,  called 
upon  the  plaiptlfTB  manager  for  the  purpose 
of  adjusting  the  loss.  At  the  request  of  Wil- 
son, Mr.  Stevenson,  plalntlfTs  manager,  pro- 
duced all  the  outstanding  policies  so  tbat 
they  might  be  adjusted.  Tbe  policy  In  con- 
troversy, however,  was  not  among  them,  and 
nothing  was  said  about  It  by  Stevenson.  At 
tbat  time  Stevenson  told  Wilson  tbat  he  had 
but  $20,000  insurance  upon  tbe  property  at 
the  date  of  the  fire,  and  that  he  had  produced 
all  of  the  policies  of  every  company  that  he 
was  Insured  in. 

It  was  conceded  at  the  trial  tbat  Kenna 
was  tbe  agent  of  the  plaintiff  for  the  purpose 
of  negotiating  and  placing  tbe  required  in- 
snrauce;  but  it  Is  now  urged  upon  behalf  of 
the  plaintirr  that  the  evidence  shows  that 
Kenna's  eniploynaent  was  only  that  of  a  bro- 
ker, and  as  such  his  authority  extended  sole- 
ly to  the  placing  of  InBurance,  and  not  to  its 
cancellation.  With  this  contention  we  can- 
not agree. 

[1]  It  is  undoubtedly  the  rule,  as  suggested 
by  counsel  for  plaintiff,  that  ordinarily  the 
authority  of  an  Insurance  broker  terminates 
when  be  baS  placed  the  insurance  and  deliv- 
ered the  policies  to  his  principal,  and  tbat 
under  a  mere  employment  to  secure  insurance 
no  authority  to  cancel  the  same  Is  given  or 
implied. 

[2]  Authority  to  cancel,  however,  may  be 
shown  to  have  been  conferred  upon  tbe  bro- 
ker, and,  when  shown,  his  acts  and  agree* 


ments  in  that  behalf  will  be  in^uted  to  and 
are  blndbig  upon  the  insured. 

[S]  The  evidence  In  tbe  case  at  bar  Is 
without  confiict  that  the  plalntUTs  original 
order  for  insurance  In  tbe  sum  of  $30,000 
was  In  effect  executed  by  Kenna  before  tbe 
modified  order  was  given,  and  that  Steven- 
son, the  plalntlff'a  manager,  did  not  know  at 
the  time  he  gave  the  modified  order  whether 
or  not  tbe  original  order  had  been  executed. 
Stevenson,  In  giving  the  modified  order,  pro- 
ceeded— so  be  testified — "Just  exactly  as  If 
it  (the  original  order)  had  not  been  executed 
by  sending  In  a  new  order  for  $25,000  Instead 
of  $30,000."  In  brief,  all  that  was  said,  d<me, 
and  understood  by  tbe  plaintiff  through  her 
manager  and  Kenna,  her  agent  and  broker, 
warranted  Kenna  in  the  conclusion  and  belief 
that  Stevenson,  In  the  event  that  the  original 
order  bad  not  been  executed,  wanted  mer- 
chandise Insurance  only  to  the  extent  of  $25,- 
000;  but  If,  on  the  other  band,  the  original 
order  had  been  executed,  he  wanted  the  mer- 
chandise insurance  reduced  to  that  amount 
It  is  obvious  that  In  either  event  the  result 
to  the  plaintiff  was  the  same,  and  the  con- 
clusion is  unavoidable.  It  seems  to  us,  that, 
if  Stevenson  intended  to  withhold  from  Ken- 
na authority  to  cancel  any  particular  policy 
of  the  Insurance  already  placed,  the  general 
and  unqualified  order  for  a  reduction  to  $25,- 
000  would  not  have  been  given.  However 
that  may  be,  it  Is  clear  that  the  plaiutiCrs 
modified  order  as  conveyed  to  Kenna  could 
not  have  been  executed  except  by  canceling 
one  or  more  of  the  policies  previously  nego- 
tiated, and  it  necessarily  follows  that  tbe 
modified  order  impliedly  authorized  and  re- 
quired Kenna  to  cancel  so  much  of  the  Insur- 
ance placed  in  the  first  instance  not  exceed- 
ing $5,000,  and  without  regard  to  any  partic- 
ular policy  or  company,  which.  If  cancella- 
tion was  necessary,  would  bring  the  total  in- 
surance of  the  plaintiff  within  the  desired 
limit  of  $25,000.  That  Stevenson  so  under- 
stood the  situation,  and  fully  recognized  the 
fact  that  the  policy  In  question  had  been  ac- 
tually canceled  prior  to  the  flre,  may  be  fair- 
ly deduced  from  his  acquiescence  in  the  sur- 
render of  the  policy  after  the  fire  for  tbe  ex- 
press reason  that  it  had  been  previously  can- 
celed. This  deduction  Is  strengthened  by  the 
further  fact  that  Stevenson  not  only  failed 
to  include  this  particular  policy  in  his  list 
of  adjustable  insurance,  but  stated  to  tbe  ad- 
juster that  at  the  time  of  the  fire  he  bad  all 
told  only  $26,000  <^  insurance.  It  Is  true 
that  Stevenson  denied  having  surrendered 
the  policy  for  the  reason  stated  by  Kenna  i 
but  Stevenson's  explanation  of  what  occurred 
in  that  connection  evidently  was  not  accept- 
ed by  the  Jury,  and,  In  so  far  as  his  evidence 
conflicts  In  this  and  other  particulars  with 
the  testimony  adduced  upon  behalf  of  the 
defendant,  it  must  be  ignored  upon  this  ap- 
peal. 

£4]  There  Is  no  merit  In  the  contention  dls- 
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cnaiea  and  urged  by  plaintiff  Uiat  the  con- 
tract of  tOBDranoe  In  the  case  at  bar  cannot 
be  conal^ied  as  canceled  merely  because 
the  policy  in  cfrntroTerey  was  not  formally 
and  i^iTBically  snrroidered  into  the  possea* 
slon  of  the  defendant  prior  to  the  Are.  A  con- 
tract of  inanranoe  most  be  govenied  and  In- 
terpreted by  the  same  mies  which  ordinarily 
apply  to  otlier  contracts,  and  It  will  be  en- 
forced only  according  to  the  manifest  inten- 
tion of  the  parties.  It  is  a  self-evident  prop- 
osition that  a  contract  of  insoranro  may  be 
as  readily  rescinded,  as  It  was  made,-  by  the 
mutual  agreement  of  the  parties  or  their  an- 
thorlaed  representatlTes;  and,  while  the  sur- 
render of  a  policy  of  insurance  by  the  lusnr^ 
ad"  and  its  acceptance  by  the  Insurer  is  usual- 
ly prima  fade  evidence  of  cancellation,  yet 
a  formal  physical  surrender  is  not  absolutely 
necessary  to  a  rescission  and  cancellation  of 
the  contract.  The  formal  surrender  and  ac- 
ceptance of  the  policy  Is  at  best  a  piece  of 
eridence  tending  to  show  a  cancellation,  and, 
if  the  fact  of  rescls8i<m  Is  established  tas  we 
think  it  was  In  this  case)  by  the  mutual 
agreement  of  the  parties,  the  rescission  is  as 
complete  and  effectual  as  if  the  policy  had 
been  actually  indorsed  "canceled,"  and  snr- 
roDdered  into  the  possession  of  the  defend- 
ant 

[|]  It  is  claimed  that  the  trial  court  erred 
in  its  charge  to  the  jury  wherein  it  was  in 
substance  dedared  that,  if  the  jury  found 
from  the  evidtoCe  that  Kenna  was  directed 
to  cancel  any  particular  policy,  he  would  be 
bound  by  the  direction;  but,  on  the  other 
hand,  if  the  Jury  found  that  Senna  was  giv- 
en a  general,  unqnallfled  order  to  cancti  so 
much  (tf  the  insurance  ordered  as  might  be 
necessary  to  reduce  the  amount  thereof  to 
$25,000,  then  his  designation  of  the  policy  or 
policies  to  be  canceled  would  be  binding  open 
the  plaintiff;  and  <2),  if  the  minds  of  the 
parties  had  met  upon  the  subject  <a  cancdla- 
titm,  it  was  not  necessary  to  a  valid  cancel- 
lation of  the  poli<7  in  suit  that  It  be  phj-sl- 
cally  delivered  and  surrendered  to  the  de- 
fendant prior  to  the  flre. 

The  charge  of  the  court  upon  these  sub- 
jects is  in  harmony  with  our  previously  ex- 
pressed understanding  of  the  law  of  the  case, 
and,  as  it  accords  with  our  conception  of  the 
evidence,  we  must  hold  that  in  these  partlco- 
lars  the  charge  of  the  court  was  free  from 
error. 

As  heretofore  Indicated,  we  are  of  the 
opinion  that,  upon  the  whole  case,  the  evi- 
dence was  sufficient  to  Justify  the  finding  of 
the  jury,  which  must  be  implied  from  thtir 
verdict,  that  the  plaintiff  had  empowered  and 
authorized  Blenna  to  effect  and  cancel  her 
insurance;  and,  this  being  so,  the  trial  court 
did  not  err  in  charging  the  Jury  that  the 
plaintiff  would  be  bound  by  anything  done 
by  Kenna  within  the  scope  of  his  authority 
as  the  broker  and  agent  of  plaintiff. 


(I]  Complaint  !•  made  <tf  tiie  rtfnaal  of  13ie 
trial  court  to  give,  upon  b^balf  of  the  plain- 
tiff, a  requested  instruction  wfal^  In  effect 
required  a  verdict  tor  the  plataitiff  If  the 
Jury  found  that,  at  tiie  time  the  order  to 
reduce  vras  given,  the  plaintiff  did  not  know 
that  Kenna  had  already  executed  the  order 
flrdt  given.  The  record  does  not  disclose  any 
dispute  up<m  the  question  of  istevenson'a 
knowledge  as  to  whether  or  not  the  original 
order  bad  been  executed  before  the  modified 
order  was  given.  It  seems  to  be  conceded 
that  Stevenson  had  no  information  upon  the 
subject,  and  that  he  did  not  seOk  to  be  iur 
formed  thereon.  The  order  to  reduce  was 
absolute  and  unqualified,  and,  as  it  was  to 
be  executed  in  any  event,  we  are  unable  to 
perceive  htm  as  a  mattn  of  law  the  knowl- 
edge or  lack  of  knowledge  on  Stevenson'a 
part,  in  the  particular  stated  in  the  requested 
instruction,  could  alter  the  sltoatlon,  or  mod- 
1^  the  duties  and  req;>onslbllitieB  of  the  par^ 
ties  to  the  transaction. 

[7]  The  trial  court  did  not  err  In  admitting 
testtmony  as  to  the  conversation  had  prior 
to  ttie  flre  between  Kenna  and  Heni7>  the 
def^dant^s  manager,  with  reference  to  the 
cancellation  of  the  policy  in  controversy. 
This  testimony  tended  strongly  to  show  that 
the  policy  Imd  been  actually  canceled  before 
the  flre,  and  it  was  properly  admitted  upon 
the  theory,  amply  sustained  by  the  evidence, 
that  Kenna  vras  the  agent  of  plaintiff  for  the 
purpose  of  placing,  and,  if  necessary,  cancel- 
log  a  part  of  the  Insurance  br  question. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  HALL,  J.;  e:brrI0AN,  J. 


ROSB  V.  LELANDE,  County  Clerk. 
(Civ.  1,070.) 
(DlBtriet  Court  of  Appeal,  Second  District 
CaUfomia.    Oct  24,  1911.) 

L  Apfxal  and  Grbob  (H  612,  610*)— Cebti- 

FICATION  or  Transcript. 

The  clerk  of  the  superior  court  is  not 
required  to  certify  or  attest  the  transcript  con- 
taining the  reporter's  notes,  or  the  papers  de- 
sired to  be  included  therein,  not  incladed  in 
the  jadgment  roll. 

[Ed.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  2084,  2714-2718;  Dec. 
Dig.  §S  012,  610.*] 

2.  Afpeaz.  and  Erbob  ({  113*)— Obdebs  Ap- 
peaublb— sxttina  asidb  default. 

An  order  setting  aside  a  default  Is  not 
appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig.  f  760;  Dec.  Dig.  S  113.*] 

Application  for  a  writ  of  mandate  by 
Ruth  M.  Rose  against  J.  Lelande,  Clerk  of 
Los  Angeles  Couu^,  Cal.  Denied. 

B.  M.  Barnes,  for  petitioner. 

PER  CURIAM.     [1, 21  This  appUcatlon 

must  be  denied  for  two  reasons:  First,  there 
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la  no  duty  derolrlnc  by  law  nptm  the  cleA 
to  certify  or  attest  the  traucrlpt  omtalnlng 
the  reporter's  notes,  or  the  papers  desired 
to  be  intilnded  therein,  not  isdaded  In  the 
Judgment  roll.  Seocoid,  the  noUoe  of  ajqpeal 
Is  from  an  ordor  of  court  Betting  aside  a  de- 
ftolt  This  iB  not  an  ajtpealable  order. 
The  writ  'is  denied. 


BD&DIOKEB  T.  DSINNING  et  aL 
(Sapreme  Court  of  Kuibm.   Deb  9.  1911.) 

1.  Appeal  and  Bkbob  (I  685*)  — BicOM>— 

TBANSCBIPT— DUTT  TO  FuBMISH. 

The  burden  is  upon  an  appellant  contend- 
ing that  there  was  no  evidence  to  snpport  the 
jMgment  to  flie  a  transcript  C(»itaining  all  of 
the  evidence  introduced,  consisting  of  the  stenog- 
ntpber'a  transcript  aa  authorized  by  Code  OIt. 
Proc  i  S74  (Gen.  St.  1900,  1  6169),  or  «  state- 
ment thenin  that  the  transcript  contains  all  the 
evidence  on  the  subject,  in  absence  of  agreement 
that  the  part  filed  contains  everything  material; 
■Qch  transcript  beii^  necessary  to  make  avail- 
abla  appellee's  right  to  challenge  the  correct- 
ness  01  the  abstract  as  to  the  eviaence  IntiodnO' 
ed,  80  as  to  entitle  htm  to  print  a  connterab- 
stract  containing  all  of  die  evidence  Thich  he 
claims  is  materiaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |8  29U-291S;  Dec.  Dig.  { 
C95.«] 

2.  Appeai.  and  ESbbob  H  OM*)  — Bbcobd  — 

AOREED  TbANSCBIPT. 

The  practice  of  shortening  the  transcript 
by  agreement  between  tihe  parties  as  to  what 
parts  of  the  record  are  material  on  appeal  is 
conunendaUe. 

IBA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  X>lg.  «  2665-2669;  Dec.  Dig.  | 

Appeal  from  District  Court,  Allen  County. 

Action  by  Joseph  Readlcker  against  H. 
Denning  and  others,  in  which  defendants  ap- 
peal from  an  adverse  Judgment  On  mo- 
tion to  dismiss  the  appeal.  Motion  d^led, 
and  cause  continued  to  permit  completion  of 
the  record. 

Bennett  ft  Culllson,  for  appellants.  Ewlng, 
Card  ft  Oard  and  A.  F.  Florence,  for  appel- 
lee. 

PER  CURIAM.  A  principal  contentton  of 
the,  ainiellantB  is  tiiat  tbere  was  no  erldence 
to  support  the  Judgment  rendered.  The  ap- 
pellee has  prepared  neither  a  brief  nor  an 
abstract,  but  has  filed  a  motion  to  dismiss 
the  appeal  upon  the  gronnd  that  the  appel- 
lants have  not  caused  a  transcript  of  all  the 
evidoice  to  be  made  by  the  ofBdal  stenog- 
rapher, and  filed  with  the  clerk  of  the  trial 
court  Only  a  portlcm  of  the  evidence  was  so 
transcribed  and  filed. 

[1]  In  order  to  give  effect  to  the  right  of 
the  appellee  to  challenge  the  correctness  of 
an  abstract,  so  far  as  it  relates  to  the  evi- 
dence Introduced,  a  record  mmt  be  avail- 
able to  which  this  court  can  refer  to  deter- 
mine tbB  facts.  Such  a  record  nnd^  the 
inresent  Code  la  made  by  filing  the  stenogra- 
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pher'B  transcr^  Ctr.  Ooda^  1  V74  (Qm.  St 
1909,  t  6169).  The  burden  of  doing  this  Is 
upm  the  appellants.  Baker  v.  BeadlCker, 
84  Kan.  489, 115  Pac.  112;  Underwood  Tyv^ 
writer  Co.  v.  Anderson,  86  Kan.  867,  US 
Pac.  879^  An  aroellant  may  In  his  abstract 
assert  that  no  evidence  was  introduced  tend- 
ing to  prove  a  particular  proposition.  It 
then  becomes  Qie  duty  of  the  appellee,  if  he 
disputes  the  assertion,  to  print  in  a  couu- 
terabetract  all  the  evidence  which  be  con- 
tends to  be  of  that  character.  But  to  obtain 
this  evidence  he  Is  entitled  to  go  to  a  record 
already  In  existence.  He  Is  not  required 
to  bring  the  matter  upon  the  record  himself. 
Therefore  whmever  an  appellant  contends 
that  there  was  no  evldoice  to  snpport  the 
Jud^ent  rendered,  whether  the  contrition 
relates  to  tiie  general  issue,  or  to  some  spe- 
cific matter,  1^  must,  in  order  to  obtain  a 
hearing  upon  tliat  question,  procure  and  cause 
to  be  filed  an  (^dal  transcript  of  all  the  ev- 
Idoice  introduced,  except  as  the  necessity 
ther^or  may  be  avoided  by  agreement  of 
counsel,  or  by  a  statement  in  the  transcript 
that  it  contains  all  the  evidence  on  a  partic- 
ular matter. 

[I]  A  eommoidable  practice  exists,  and  ap- 
pears to  be  growing,  of  shortening  records 
by  co-operation,  hy  agreonents  as  to  what 
portions  are  material;  but,  where  the  right 
is  Insisted  upon,  the  aj^ellee  may  require  the 
appellant  to  provide  a  record  sufficient  in  It- 
self to  test  the  soundnos  of  his  contentions, 
even  If  this  Involves  transcribing  all  the  evi- 
dence Introduced. 

In  the  present  case  the  aiotilee^B  objection 
has  been  so  long  delayed  that  fialmess  re- 
quires that  the  appdlants  shonld  have  an  op- 
portunity to  obviate  It  The  cause  will  be 
continued  to  February.  The  an>tilante  are 
allowed  until  January  1,  1912,  to  cause  the 
transcript  of  the  evidence  to  be  completed, 
and  to  make  any  desired  addition  to  their 
abstract  The  appellee  Is  allowed  until  Jan- 
uary 20th  to  serve  a  counterabstraet  and 
brief. 


SHBPARD  T.  CARTSEt  et  al. 
(Snjwane  Court  of  Kansas.   Dec.  9,  1911.) 

(8yttabU€  hv  tJ*e  Court.} 
Mabbiaoe  ({  40*) — Evidence— pBEsnuPTiOH. 

Appellant  and  Intestate  were  married,  but 
never  uved  together.  The  intestate  left  the 
state  declaring  he  would  obtain  a  divorce,  and 
returned  two  years  later,  saying  one  had  been 
obtained.  Appellant,  acting  on  the  belief  that 
a  divorce  had  been  granted,  married  anodier, 
and  children  were  bom  of  this  marriage.  Later 
intestate  obtained  a  license  and  formally  mar- 
ried another,  and  Uved  witti  her  about  eighteen 
years,  and  until  his  death,  and  eight  children 
were  bom  of  that  marriage.  When  be  died,  ap- 
pellant, in  a  partition  proceeding,  claimed  that 
no  divorce  had  been  granted,  aiu  no  record  or 
documentary  pro<^  of  the  divorce  was  introduc- 
ed.  Under  tiie  facts  of  tbe  ease.  It  is  held  that 
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it  win  be  presumed  tbat  the  first  marriage  was 
dissolved  by  a  divorce,  aad  that  vrbea  appellant 
claimed  to  inherit  land  as  the  Burvivinc  widow 
of  fnteitata  it  derolvad  on  her  to  prove  that  no 
divorce  had  been  granted. 

[XU.  Note.— For  other  casea,  see  Marrlafe, 
Cent  Dig.  H  68-09,  79;  Dee.  Dig.  |  4a*] 

Appeal  from  District  Court.  Leavenworth 
County. 

Action  In  partition  Carrie  Shepard 
against  Henderaon  Carter  and  others.  From 
the  Judgment,  detMtOantB  Henderson  Carter 
and  others  appeal.  Affirmed. 

R.  B.  McWilUams,  John  Clark,  and  M.  A. 
Gorrill,  for  appellants.  L-ee  Bond  and  M.  N. 
McNaughtoo,  for  appellee. 

JOHNSTON,  0.  J.  This  was  an  action  In 
partition,  brought  by  Carrie  Shepard,  In 
which  Henderson  Carter  and  other  claimants 
were  named  aa  defendants.  Subsequently, 
in  an  amended  petition.  Belle  Overton  was 
brought  in  as  a  defendant,  and  as  one  claim- 
ing an  interest  In  the  laud  sought  to  be  par- 
titioned. She  alleged  that  she  was  the  wife 
of  Thomas  L.  Carter,  known  as  Lewis  Car- 
ter, at  the  time  of  his  death,  and  therefore 
she  claimed  a  share  of  the  property  which  he 
had  inherited  from  his  father  and  mother. 
At  the  trial  It  was  shown  that  on  January 
10, 1880,  Belle  Overton  was  married  to  Lewis 
Carter  by  the  probate  Judge.  They  parted 
at  the  courthouse  door,  and  never  lived  to- 
gether, but  she  gave  birth  to  a  child  a  few 
weeks  after  the  ceremony.  Shortly  after- 
wards Lewis  Carter  went  West,  supposedly 
to  California,  and,  after  two  years  absence, 
he  returned  to  his  former  home  in  Kansas. 
He  told  Belle  Overton  he  was  going  to  ob- 
tain a  divorce,  and  when  he  returned  he  told 
her  that  a  divorce  had  been  procured.  Act- 
ing on  this  information  and  belief,  Belle 
Overton  married  Edward  Overton,  of  Law- 
rence, and  two  children  were  born  of  this 
marriage.  After  the  marriage  of  Belle  Over- 
ton, and  on  November  26,  18S9,  Lewis  Car- 
ter, her  former  husband,  married  Hattle 
Shepard,  and  they  lived  together  as  husband 
and  wife  until  his  death  In  1908,  and  of 
that  union  8  children  were  bom,  whose  ages 
ranged  from  2  to  16  years  at  the  time  of  his 
deatlL 

Before  his  marriage  to  Hattle  Shepard, 
Carter  informed  her  that  he  bad  been  di- 
vorced from  Belle  Orerton,  and  she  saw  a 
document  wUdi  was  called  hla  divorce  paper. 
He  made  the  statement  to  others,  and  re- 
peated It  to  her  moOier  In  the  probate  Judge's 
office,  where  they  were  married.  No  record 
or  documentary  evidence  of  the  divorce  was 
Introduced  to  prove  that  a  divorce  was  grant- 
ed, but  all  the  parties  concerned,  including 
his  flnt  and  second  wives,  proceeded  on  the 
theory  fliat  there  was  a  valid  divorce  for  a 
period  of  about  25  years.  While  the  appellee 
was  miable  to.  or  at  least  did  not,  produce 


record  proof  of  Uie  divorce,  yet  tiom  the 
facts  stated  the  presumption  arises  that  the 
second  marriage,  so  long  recognised  by  the 
parties  as  legal,  Is  valid,  and  It  devolves  on 
Belle  Overton,  who  attadts  tlw  validity  of 
the  marriage,  to  prove  that  it  Is  Illegal;  that 
Is,  that  a  divorce  from  her  bad  not  been 
granted.  As  a  basis  for  this  presumption, 
there  is  the  license  and  authority  granted 
by  the  probate  iuigfi  for  the  second  mar- 
riage, the  formal  entry  into  the  marriage 
relation,  consummated  by  cohabitation,  the 
maintenance  of  the  relation  for  18  years,  and 
until  the  death  of  Lewis  Carter,  and  the 
birth  of  8  childr^  the  declaration  by  him 
to  his  first  wife  that  a  divorce  would  be  pro- 
cured, and  afterwards  that  one  had  been 
procured,  the  recognition  of  the  existence 
of  a  divorce  by  the  first  wife  when  she  mar- 
rled  again,  and  the  status  of  the  children 
bom  of  her  second  marriage.  Now,  when  a 
marriage  has  been  entered  Into  in  apparent 
good  faith,  as  here,  and  children  have  been 
born  of  It,  courts  go  to  the  limit  In  uphold- 
ing the  validity  of  the  union  and  the  legiti- 
macy of  the  children.  In  1  Bishop  on  Mar- 
riage and  Divorce  (6th  Ed.)  g  457,  It  Is  said: 
"When  a  marriage,  therefore,  has  once  been 
shown,  however- celebrated,  whether  regular' 
ly  or  insularly,  or  however  proved,  wheth- 
er directly  or  by  circumstantial  evidence,  the 
law  raises  a  strong  presumption  In  favor  of 
Its  legality,  so  that  the  burden  Is  with  the 
party  objecting  throughout,  and  in  every 
particular,  to  prove,  against  the  constant 
pressure  of  this  presimiptlon  of  law,  that  It 
Is  illegal  and  void."  Elvery  intendment  of 
the  law  is  In  favor  of  matrimony,  and  wher- 
ever there  Is  room  for  a  presumption  it  al- 
ways operates  In  favor  of  validity.  This  Is 
especially  true  where  the  statue  of  children 
Is  Involved,  and,  as  stated  In  Hynes  et  ai.  v. 
McDermott  et  al.,  91  N.  T.  461,  459,  43  Am. 
Rep.  677:  "The  law  presumes  morality,  and 
not  immorality;  marriage,  and  not  concubi- 
nage; legitimacy,  and  not  bastardy."  So, 
when  it  appears  that  a  person  who  was  mar- 
ried before  Is  living  In  wedlock,  the  presump- 
tion operates  in  favor  of  the  second  mar- 
riage, it  being  presumed  that  the  first  mar- 
riage has  been  dissolved  by  death  or  divorce; 
and  It  has  been  held  that  If  it  appears  that 
a  man  hqs  been  married  three  timea  the  pre- 
sumption Is  In  favor  of  the  third,  rather  than 
the  second,  marriage.  Palmer  v.  Palmer,  IGU 
N.  Y.  130,  56  N.  B.  601. 

In  a  case  in  Iowa,  where  there  was  a 
forced  marriage,  the  husband  left  his  wife, 
going  to  a  distant  place,  and  after  a  time 
was  married  again,  and  lived  with  that  wife 
until  he  died.  The  flist  wife  also  married 
again,  and  a  number  of  children  were  bom 
of  that  marriage.  When  her  first  husband 
died,  she  set  up  the' claim  that  there  had  been 
no  divorce,  and  that  she  was  his  surviving 
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widow,  ud  entitled  to  a  abase  In  hla  estate. 
There  was  no  record  oC  a  divorce  In  any  of 
the  places  whoe  he  had  lived,  bat,  in  view 
of  the  acts  of  both  parties,  it  was  held  that 
the  presumption  of  a  divorce  shoold  be  in- 
dulged. It  was  said:  "The  acts  of  both 
parties,  whui  wholly  inconsistent  with  con- 
tinuance of  marriase  bonds  between  them, 
will  raise  smA  a  proaumptlon.  *  *  *  In 
addition  to  Uie  facts  we  have  ennmwated. 
It  Is  in  evidence,  without  objertlon,  that  Tn^ 
tie,  while  living  In  Ohirago,  and  before  he 
married  the  second  tim^  stated  to  a  disin- 
terested witness  that  he  had  bew  married, 
and  was  Avoroad.  Altogether  we  think  the 
facts  justify  the  presumption  of  a  legal  an- 
nulment of  the  first  marriage."  Tnttle  v. 
Ralsh.  U6  Iowa,  881,  pages  888,  830.  80  N.  W. 
66.  69. 

In  Hadley  v.  Bash,  21  Hont  170,  176,  63 
Pac.  812.  818  (60  Am.  St.  Rep.  649),  the 
plaintiff  and  Rash  intermarried,  and  six 
years  later  they  separated,  and  some  years 
afterwards  she  married  another.  Rash  also 
married  again,  and  lived  with  that  wife  mi- 
tll  be  died.  Plaintiff,  altbougb  married  again, 
Insisted  that  there  had  been  no  divorce,  and 
that  she  was  the  I^al  surviving  widow  of 
Rash,  but  the  court  held  that  the  burden  of 
proving  the  at>sence  of  a  divorce  from  Rash 
rested  on  plaintiff.  It  was  said:  "It  was  in- 
cumbent on  her  to  show  tbte  fact,  notwith- 
standing It  reQUired  her  to  prove  a  n^atlve. 
It  was  no  more  difficult  for  her  to  prove  that 
tliere  bad  been  no  sncb  divorce  than  It  would 
have  been  for  respondent  to  prove  that  there 
bad  been  a  divorce  granted  to  Rash.  The 
appellant,  when  she  married  Hadley,  certain- 
ly acted  upon  the  presumption  that  Rash 
was  either  dead,  or  had  obtained  a  divorce 
from  her.  Why,  then,  might  not  the  respond- 
ent, with  propriety,  and  lawfully,  presume, 
30  years  after  Rash  bad  separated  from  ap- 
pellant, that  there  was  no  legal  impediment 
in  the  way  of  her  marriage  in  good  faith 
with  him?  We  are  unable  to  discover  a  cir- 
cumstance in  this  case  that  does  not  move 
us  strongly  to  indulge  the  legal  presumption 
of  the  validity  of  the  marriage  between  the 
respondent  and  Rash.  We  are  Impelled  to 
such  conclusion  In  the  interest  of  morality, 
innocence,  and  the  sanctity  of  the  marriage 
relation.  We  are  given  no  good  reason  why 
we  should  depart  tn  this  case  from  what 
seems  to  us  to  be  a  well-settled  and  just 
rule  of  1^1  presumption  simply  to  gratify 
the  cupidity  of  the  claimant  that  hesitates 
at  no  consideration  of  morality  or  innocence 
or  even  the  preservation  of  her  own  good 
name  and  honor,  in  her  reckless  struggle  for 
gain."  Other  authorities  sustaining  this 
view  are:  Nixon  v.  Wichita  Land  &  Cattle 
Co.,  84  Tex.  408,  IB  S.  W.  660;  Harris  v. 
Harris,  8  111.  App.  S7;  Greeusborough  v.  CTn- 
derhin,  12  Vt.  604;  Teter  v.  Teter,  101  Ind. 


129,  01  Am.  Rep.  742;  Bonlden  et  al.  t.  He- 
Intlre,  119  Ind.  574,  21  N.  B.  445, 12  Am.  St. 
Rev.  463 ;  Qoldwater  v.  Bum^de^  22  Wash. 
216,  60  FoCk  409:  26  Gyc.  880;  19  A.  &  E. 
EucycL  of  Lb  1202;  Bishop  on  Har.  and  Dlv. 
1457. 

In  the  case  of  Benfrow  t.  Benfrow,  60 
Kan.  277,  66  Pac.  584,  72  Am.  St  Rep.  350, 
which  was  cited  by  appellant,  the  existence 
of  a  divorce  was  not  in  Question,  and  no  con- 
sideration was  given  to  the  presumption  of 
the  validity  of  a  subsequent  marriage,  or 
to  the  proof  necessary  to  overcome  It. 

Appellant  contends  that,  as  tbe  first  mar- 
riage was  proven,  the  presumption.  In  the 
absence  of  evidence  of  death  or  divorce,  la 
that  such  matrimonial  relation  continued. 
The  authorities  cited  show  that  where  the 
circumstances  are  such  as  appear  in  this  case 
the  presumption  mentioned  Is  outweighed  by 
the  stronger  presumption  of  Innocoice  and 
morality,  and  of  the  validity  of  a  second 
marriage  solemnized  according  to  law.  The 
presumption  of  the  o)ntinuanGe  of  a  status 
shown  to  have  existed  may,  of  course,  be 
overcome  by  slight  evidence,  but  when  a  sec- 
ond marriage  has  been  entered  Into  in  good 
faith,  and  all  parties  have  acted  on  tbe  as- 
sumption that  the  first  Is  no  longer  In  force, 
the  natural  inference  and  the  prevailing  pre- 
sumption is  that  no  legal  impediment  ex- 
isted to  altering  into  the  new  matrimonial 
relation.  The  other  presumption  referred 
to  must  yield  to  this  presumption,  said  to 
be  one  of  the  strongest  known  to  the  law, 
and  those  who  seek  to  Impeach  the  second 
marriage  take  upon  themselves  tbe  burden  of 
showing  that  the  first  has  not  been  dissolved. 
Boulden  v.  Mclntire,  supra. 

This  view  was  taken  by  the  trial  court, 
and  its  Judgment  is  sustaiaed.  All  the  Jus- 
tices concurring. 


FIBST  NAT.  BANK  OF  PITTSBDRa,  PA., 
V.  LAWRENCE. 
(Sapreme  Goart  of  Kansas.    Dee.  8,  1911.) 

(SvUabua  hy  ih«  Court.) 
TuAmtVJxm  CoirvBTAircaB  (|  99^— Tuns- 
Acnioirs  IiflTiLUD— OonvBirAnoE  bt  Bon  to 

MOIHBB. 

Under  the  bets  of  this  case,  it  is  held  that 
a  deed  of  real  estate  is  void  nnder  the  statute  of 
frauds  and  perjuries  (Oen.  Stat  1909,  f  8834), 
because  it  was  intended  to  hinder  and  defraud 
an  existing  creditor  of  tbe  grantor. 

[Ed.  Note.— For  other. cases,  see  Frauduleat 
Co^ejances,  Cent.  Dig.  K  289-822;  Dec  Dig. 

Appeal  from  District  Court,  Fiimey  Coun- 
ty. 

Action  by  tbe  First  National  Bank  of 
Pittsburg,  Pa.,  against  J.  W.  Lawrence. 
From  a  judgment  conflrmlng  an  attachment 
sale  of  property  levied  on  as  that  of  the  de- 
fendant, after  motton  to  set  the  sale  aside, 
Klla  L.  I^awrence  appeals.  Affirmed. 
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HOBldimn  &  Hosfclnson,  for  appeUant 
Bdgar  Foster  and  H.  A.  Oasklll,  tor  appellee. 

BURCH,  J.  The  plaintiff  attached  and 
sold  the  real  estate  in  controversy  as  the 
property  of  the  defendant,  J.  W.  Lawrence. 
Ella  L.  Lawrence,  the  mother  of  the  defrad- 
ant,  moved  to  set  aside  the  sale,  on  the 
ground  that  she  owns  the  land.  The  motion 
was  denied,  the  sale  was  conflrmed,  and  Blla 
L.  Lawrrace  appeals. 

The  Lawrences  reside  In  Allegheny  coun- 
ty, Pa.  The  land,  which  consists  of  two 
quarter  sections  in  Finney  county.  Kan.,  was 
conveyed  to  the  defendant  In  July,  1907.  In 
August,  1907,  the  Howell  Car  &  Foundry 
Company,  a  corporation  of  which  the  defend- 
ant was  an  officer,  borrowed  |2,000  from  the 
plaintiff,  giving  its  promissory  note  there- 
fore, which  was  indorsed  by  the  defendant 
and  by  E.  W,  Howell  and  M.  I.  Greenstone, 
also  officers  of  the  company.  As  an  Induce- 
ment to  the  hank  to  mak^  the  loan,  it  was 
furnished  with  a  list  of  personal  references 
of  the  defendant  and  a  property  statement, 
showing  him  to  be  the  owner  of  320  acres  of 
land  in  Finney  county,  Ean.,  valued  at 
(16,000.  On  December  2,  1907,  a  renewal 
note  for  $1,700  was  given,  whl<^  furnished 
the  basis  for  the  attachment  suit.  The  at- 
tachment was  levied  on  April  3,  1908,  and 
Judgment  on  the  note  for  the  sale  of  the  at- 
tached property  was  rendered  on  September 
24,  1908.  On  January  16,  1909,  a  deed  from 
the  defendant  to  Ella  L,  Lawrence  was  filed 
for  record,  which  was  dated  October  31, 1907, 
and  acknowledged  on  November  2, 1907.  The 
land  was  sold,  notwithstanding  the  deed,  and 
the  proceedings  followed  which  have  been 
stated. 

The  evld«ice  offered  at  the  hearing  on  the 
motion  was  in  the  form  of  depositions,  which 
are  presented  to  this  cotirt  In  the  abstract 
From  them  It  appears  that  the  deed  was  de- 
livered on  or  about  the  date  It  was  acknowl- 
edged. The  grantee  said  that  after  delivery 
she  "put  it  away  with  other  papers"  in  a 
box  she  had  at  her  home  for  papers  of  that 
kind,  where  "all  the  family  papers"  were 
kept.  She  could  not  give  the  date  It  was  re- 
corded, and  no  satisfactory  explanation  was 
given  for  withholding  it  from  record.  She 
stated  that  she  did  not  know  why  It  was  not 
recorded  at  once,  unless  It  was  because  one 
quarter  section  of  the  land  had  been  used  as 
security  for  money  owed  by  her  son  In  Kan- 
sas. She  first  said  "money  that  we  had  bor- 
rowed," and  then  said  money  borrowed  by 
her  son.  She  said  she  thought  the  money 
had  been  paid,  and  she  did  not  want  to  re- 
cord the  deed  until  after  It  had  been  paid. 
The  deed  recited  a  valuable  consideration, 
but  she  admitted  that  no  consideration  pass- 
ed from  her  to  her  son.  She  was  asked  the 
following  question  by  her  counsel:  "This 
property  originally  belonged  to  your  hus- 
band, and  the  title  came  l»  your  son  without 
him  paying  anything?"   She  answered  the 


latter  part  of  the  question  only,  as  follows: 
"No  mone^  passed."  She  then  said  that  no 
money  inssed  from  her  son  to  her  husband, 
and  none  from  her  to  her  son.  If  Mrs.  Law- 
rence was  in  possession  of  any  other  infor- 
mation respecting  the  subject  of  her  claim  to 
the  land,  she  did  not  reveal  it. 

The  testimony  of  the  defendant  is  even 
less  satisfactory,  because  of  the  equivocal 
character  of  some  of  It  He  claimed  the 
only  portion  of  the  credit  statemrat  he  was 
responsible  for  was  that  containing  his  per- 
sonal references.  When  asked  flatly  If  the 
reference  to  the  Kansas  land  in  the  credit 
statement  was  not  given  with  his  consent, 
he  evaded  answering  by  saying  that  the  mat- 
ter of  securing  the  loan  was  taken  up  by  Mr. 
Greenstone  with  very  little  consideration 
for  what  he  might  have  said  about  it.  He 
then  confessed  that  Mr.  Greenstone  might 
have  gotten  the  information  respecting  his 
ownership  of  the  land  from  him,  and  said  he 
had  already  explained  to  Mr.  Howell  that  he 
had  that  property.  When  asked  if  he  was 
the  owner  of  the  land  in  August,  1907,  he 
answered:  "It  was  In  my  name;  yes,  sir." 
Afterward  he  said:  "It  was  family  proper 
ty.  The  property  was  deeded  to  me  by  my 
father,  originally,  without  any  considera- 
tion." Then  he  said  his  father  gave  It  to 
him.  The  deed  he  gave  to  his  mother  recites 
that  the  land  it  describes  Is  the  same  land 
whldi  was  conveyed  to  him,  on  July  24,  1907, 
by  Winnie  L.  Humrichouser  and  husband. 
The  only  basts  of  his  recollection  of  deliver- 
ing the  deed  to  his  mother  was  that  he  would 
hardly  carry  it  around  with  him,  and  that 
his  mother  "always  takes  care  of  these 
things.  Any  private  papers  that  we  might 
have  in  our  family  are  taken  care  of  by  our 
mother."  The  only  reason  he  had  for  giving 
the  deed  at  the  t^e  It  was  given  was  that 
his  mother  requested  It,  and  he  said  he  did 
not  know  why  she  requested  It  at  that  time. 
This  is  the  substance  of  the  evidence,  except 
that  Mrs.  Lawrence  proved  the  acknowledg- 
ment of  the  deed  by  the  notary  whose  cer- 
tificate of  acknowledgment  was  already  at- 
tached to  the  Instrument  She  stands  upon 
the  fact  that  she  has  a  warranty  deed  to  the 
land  antedating  the  attachment  and  upon 
the  rule  of  law  that  an  attachment  reaches 
only  the  actual  and  not  the  apparent  Inter- 
est of  the  attachment  debtor. 

It  seems  from  the  evidence  that  the  de- 
fendant held  the  title  to  this  land  by  deed  of 
record  as  a  gift  from  his  father.  He  ex- 
plained to  Howell  that  he  had  the  land,  with- 
out doubt  claimed  ownership  of  It  to  obtain 
credit  from  the  plaintiff,  and  actually  used 
a  portion  of  the  land  as  his  own  to  secure 
other  borrowed  money.  His  ownership  Is 
therefore  fairly  proved.  The  financial  skies 
of  this  owner  having  become  clouded,  he 
made  a  deed  of  the  land  to  bis  mother,  for 
which  no  rational  explanation  was  given.  It 
was  not  pretended  that  It  was  a  gift  to  her; 
love  and  affection  did  not  enter  into  the 


Digitized  by 


WAPLE8-PLATTKR  (JROCKR  CO.  T.  KINK  AID 


687 


tranaactloni  and  the  monetary  consideration 
recited  In  the  deed  was  dlaproved.  Th»  n- 
preasion  "family  property"  has  no  legal  wif 
Dlflcatlon;  no  speclflc  meaning,  as  applied  to 
thle  land,  was  assigned,  and  It  was  evident- 
ly employed  to  befog  the  subject  of  owner- 
ship. The  grantee  did  not  wish  to  appear 
as  the  record  owner  of  the  land  while  the  de- 
f^dant  was  nslng  it  as  security  for  debts 
owed  where  the  land  Ilea,  did  not  dispatch 
her  deed  for  record  as  owners  usually  do, 
and  only  made  use  of  the  deed  when  the  land 
was  about  to  be  takto  for  her  son's  debt 
▲II  this  tends  very  strongly  to  refute  owner- 
ship by  the  grantee,  and  indicates  that  the 
real  purpose  of  the  deed  was  to  embarrass 
and  defeat  the  defendant's  creditors.  The 
plaintiff  was  an  existing  creditor  when  the 
deed  was  made,  and  without  discussing  the 
evidence  further  the  court  holds  that  the 
de^  was  void,  as  to  the  plaintiff,  nndw  the 
statute  of  fraods  and  perjnrlai,  which  reads 
as  follows: 

"Every  gift,  grant  or  conveyance  of  lands, 
tenements,  hereditaments,  rents,  goods  or 
chattels,  and  every  bond,  judgment  or  exe- 
cution, made  or  obtained  with  intent  to  hin- 
der, delay  or  defraud  creditors  of  their  Just 
and  lawful  debts  or  damages,  or  to  defraud 
or  to  deceive  the  person  or  persons  who  shall 
purchase  su<di  lands,  tenem^ta,  heredita- 
ments, rents,  goods  or  chattels,  shall  be 
deemed  utterly  void  and  of  no  effect."  Oen. 
Stat  1909,  i  88S4. 

The  Jn^^oit  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


WAFZiOS-PLATTGlR  OROOEK  GO.  T. 

KINKAID. 
(Supreme  Govrt  of  Kansas.  Dee.  9,  ISLl.) 

(Byllabiu  by  the  Court.} 

FailfOIPAL  AND  AOEITT  (|  61*)— AUTHOMTT 
OF  AOEKT  — GONBTBUCnON  OF  POWBB  OF 
ATTOBKE'T. 

The  defendant,  who  had  been  a  contractor, 
and  who  had  purchaaed  sappHes  on  credit  to 
enable  him  to  carry  on  his  contract,  had  money 
owing  to  him  on  the  work  done,  and  he  owed 
several  partiefl  for  supplies,  by  whom  a  nomber 
of  gartushment  proceedings  had  been  begun. 
Having  removed  to  a  distant  place,  he  executed 
a  power  ot  attorney,  anthotizlng  his  agents  to 
"settle,  negotiate  and  sign  and  release  any  and 
all  indebtedness  doe  me  or  due  by  me,  *  *  * 
and  to  negotiate  and  settle  with  certain  par- 
ties (naming  them),  adding  that  he  gave  bia  at- 
torneys "full  power  to  do  everything  whatso- 
ever requisite  and  necessary  to  be  done  In  the 
premisea  as  fully  as  I  could  If  personally  pres- 
wt"  In  the  settlement  made  by  the  attorneys, 
the  money  received  for  work  done,  being  in- 
suffident  to  satisfy  all  claims  against  him,  was 
apportioned  among  bia  creditors,  and  notes  were 
given  by  the  attorneys  for  the  unpaid  indebted- 
Bess.  Held,  under  the  circumstances  of  the 
case,  that  the  attorneys  In  fact  had  authority  to 
execute  the  notes  given  in  the  settlement 

[Ed.  Noteu— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  88;  Dee.  Dig.  |  Dl.*] 


Appeal  from  District  Otnirt,  Shawnee 
County. 

Action  by  the  Waples-Platter  Orocer  Com- 
pany against  Robert  Klnkald.  From  a  Judg- 
ment for  defendant  plaintiff  ap[>eals.  Re- 
versed and  remanded  for  new  trlaL 

T.  D.  Humphry  and  L.  A.  Lani^lln,  for- 
aroellant  Otla  B.  Hnngate)  for  appdlee. 

JOHNSTON,  a  J.  This  was  an  action  by 
the  Waples-Platter  Grocer  Company,  the  ap- 
pellant, against  Robert  Klnkald,  the  ainiel- 
le^  to  recorar  on  three  promissory  notes  for* 
$140  eadi,  alleged  to  have  been  executed  by 
Loula  Davison  and  J.  8.  Kinkaid,  u  attor- 
neys in  fact  for  Robert  Klnkaid. 

In  hia  answer  Klnkaid  denied  that  lie  had: 
executed,  or  authorized  Davlaon  or  his  broth- 
er, J.  S.  Klnkaid,  as  his  attorneys  in  fact,  to 
execute  the  notes.  At  the  trial  it  was- 
abown  that  Robert  Klnkaid  had  contracted 
to  do  some  railroad  work  In  the  Indian  Ter- 
ritory for  another  contractor,  and  while  en- 
gaged in  the  work  purchased  supplies  on 
credit  from  the  appellant  He  contracted 
other  debts,  and  several  garnishment  proceed- 
ings were  brought  which  tied  up  the  mon^ 
due  him  for  hla  work.  Before  making  a 
settlement  on  his  Indian  Territory  work,  he 
secured  some  work  In  Kansas,  and,  being  un- 
able to  go  to  the  territory  to  settle  his  busi- 
ness there,  he  authorized  his  brother,  J.  S. 
Klnkaid,  and  Louis  F.  Davison  to  settle  with 
his  creditor  and  his  debtors,  including  the 
appellant  These  attorneys  In  fact  went  to 
the  territory  and  made  a  settlement  of  Kin- 
kaid's  business,  collecting  the  money  that 
was  due  him,  and  settling  the  claims  held 
against  him.  They  adjusted  appellant's  claim 
by  paying  66  per  cent  of  It  In  cash,  and  for 
the  balance  the  three  promissory  notes  in 
suit  were  executed,  due  in  80,  60,  and  90 
days  after  the  time  of  execution.  Upon  the 
testimony  offered  at  the  trial  by  appellant 
none  being  offered  by  appellee,  the  court  gave 
Judgment  for  appellee. 

The  question  Involved  here  is  whether  the 
actJon  of  the  attorneys  in  fact  for  appellee, 
in  settling  the  claims  and  executing  the 
notes,  was  within  the  scope  of  their  agency. 
The  power  of  attorney  executed  by  appel- 
lee provided,  among  other  things,  that  they 
were  appointed  as  "my  true  and  lawful  at- 
torneys In  fact  tor  me  and  in  my  place  and 
stead,  and  to  my  use,  to  settle,  negotiate  and 
sign  and  release  any  and  all  Indebtedness  due 
me  or  due  by  me,  and  to  collect  and  receive 
all  moneys,  notes  and  other  secnrltlea  for 
debts  due  me,  and  to  negotiate  and  settle 
with  Luttgerdlng  Bros.,  Patton  &  Gibson, 
Ltd.,  and  the  Missouri,  Kansas  ft  Texas  Ry., 
by  reason  of  my  contract  with  the  above  par- 
ties, giving  onto  my  said  attorneys  full  pow- 
er to  do  everything  whatsoevn  requisite  and 
necessary  to  be  done  in  the  premises  as  fully 
aa  I  could  If  personally  present" 
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These  agents  were  giren  full  authority,  it 
appears,  to  settle  all  claims  In  his  favor  and 
against  htm  arlsi:^  out  of  his  railroad  con- 
tract work  In  the  territory,  and  to  accomplish 
this  they  were  authorized,  not  only  to  collect 
money  and  release  indebtedness  to  him,  but 
to  negotiate  and  sign  indebtedness  due  by 
him.  Now  the  testimony  Is  that  the  agents 
found  that  the  claims  against  Elnkald  for 
supplies  purchased  to  enable  him  to  carry 
out  his  contract  exceeded  the  amount  that 
was  due  to  him.  In  order  to  effect  a  settle- 
ment, It  was  necessary  to  make  a  distribu- 
tion of  the  cash  received  among  appellee's 
creditors,  and  so  they  paid  appellant  its 
proportion  of  the  money,  and  signed  acknowl- 
edgments and  promises  to  pay  the  remaining 
Indebtedness.  Bach  of  his  creditors  were  giv- 
en notes  for  the  unpaid  indebtedness  due 
from  him. 

The  power  of  attorney  appears  to  authorize 
the  signing  of  the  notes.  It  is  true  that  such 
authority  Is  to  be  strictly  construed  accord- 
ing to  the  natural  Import  of  Its  language.  If 
the  language  is  plain,  the  power  Is  not  to  be 
either  extended  or  restrained  by  implication. 
Every  such  grant  of  authority  should,  so  far 
as  is  possible,  give  effect  to  the  purpose  of 
the  principal  who  conferred  It.  34  Gyc.  1405. 
In  answer  to  an  ai^punent  that  such  writings 
flhonid  be  strictly  construed,  the  Supreme 
Court  of  Illinois  aald:  *'Tbl8  may  be  true, 
but  It  does  not  require  that  It  ^11  be  so 
construed  as  to  defeat  the  intention  of  the 
parties.  Where  the  Intention  fairly  appears 
from  the  language  ouployed,  that  intention 
muBt  control.  A  strained  conatractlon  should 
never  be  given  to  defeat  that  intention,  nor 
to  embrace  In  the  powa  what  was  not  In- 
tmded  by  the  parties."  Hemstreet  v.  Bur- 
dlck,  90  m.  444.  See,  also,  Huth  et  al.  r. 
Goddard  et  al.,  28  Mont  287,  72  Fac.  621,  98 
Am.  St  BeP<  B5S. 

A  fair  Interpretation  of  the  Instrument  Is 
that  bis  agmta,  tn  making  a  settlement 
should  sign  Indebtedness,  as  well  as  to  re- 
lease it  No  new  Indebtedness  was  created 
by  the  ezecuticHi  of  the  notes.  They  only 
represented  what  was  an  existing  Indebted- 
ness in  another  form.  The  ivents  were 
spedfical^  authorized  to  settle  with  creditors 
by  signing  Indebtedness — tiiat  Is,  some  form 
of  Indebtedness — and  one  of  the  most  com- 
mon forms  of  acknowledging  unpaid  indebt- 
edness Is  by  a  promissory  note.  They  were 
given  full  power  to  do  everything  requisite 
and  necessary  in  signing  a  form  of  Indebted- 
ness, the  same  as  the  appellee  could  have 
done,  if  personally  present  Appellee's  af- 
fairs were  complicated,  and  gamlshm^t  pro- 
ceedings made  It  impossible  to  collect  what 
was  due  him  on  his  contract  That  money 
could  not  be  obtained  and  disbursed  until 
adjustment  was  made  with  all  his  creditors. 
He  was  unable  to  go  there,  and,  recognizing 
that  obligations  of  Indebtedness  would  have 
to  be  signed,  that  general  power  was  includ- 


ed in  the  appointment  In  order  to  arrive 
at  the  Intention  of  the  appellee  in  conferring 
power  on  his  agents,  the  writing  must  be 
read  in  the  light  of  the  surrounding  circum- 
stances. The  court  must  keep  In  view  the 
object  to  be  accomplished  and  the  means 
usually  employed  In  carrying  It  out    1  A. 

6  E.  Encycl.  of  L.  999.  In  this  view,  the  ex- 
ecution of  the  notes  seems  to  have  been  au- 
thorized. Layet  et  aL  v.  Gano,  1?  Ohio,  460; 
James  v.  Birs.  U.  J.  Lewis  and  Husband,  2G 
La.  Ann.  664;  Tanner  et  aL  v.  Hastings,  2 
111.  App.  283;  Stothard  v.  AuU  &  Morehead, 

7  Mo.  318;  HoUaday  v.  Daily,  86  U.  8.  600, 
22  L.  Ed.  187. 

The  appellee  had  the  benefits  of  the  set- 
Uement  made  by  his  agents,  and,  so  far  as  it 
appears,  he  has  retained  those  benefits,  and 
only  repudiated  that  part  of  the  settiement 
Involved  in  the  execution  of  the  notes. 

The  testimony  does  not  support  the  ruling 
of  the  court  and  therefore  Its  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial.  All  the  Justices  concurring. 


DOSBAUOH  NAT.  BANK  v.  JKLF. 
(Supreme  Court  of  ^nsas.  Dea  9,  1911.) 

(BifUaitu  T>v  the  Court.) 

Sales  (i  82*)— Chattel  Mobtoaobb  (S  41*>~ 
ExEicPTiONS  (I  65*)— Tranbfeb  of  Ti^ix— 
Vauditt  or  MoBTOAQE  —  BiaBTS  or 
Widow. 

Under  the  facts  stated  in  the  opinion,  It  is 
held  that  the  sale  of  a  span  of  mules  was  a 
sate  tor  cash;  that  delivery  ot  the  mules  was 
conditioned  npon  payment  of  a  check  upon  a 
bank,  given  for  tne  price;  and  that  an  oral 
chattel  mortgage,  given  by  the  purchaser  to 
the  bank  which  furnished  the  money  to  meet 
the  check,  valid,  and,  as  a  purchase-money 
mortgage,  was  superior  to  exemption  rights 
claimed  by  the  widow  of  the  mortgagor. 
[Ed.  Note.— EVr  other  cases,  see  Sales,  Cent. 


Appeal  trim  District  Court,  Chautauqua 

County. 

Action  by  the  Dosbaugh  National  Bank 
against  Pearl  Jelf.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

W.  H.  Sproul  and  J.  A.  Ferrell,  for  appel- 
lant Jacbson  &  Noble,  for  appellee. 

BUBCH,  J.  The  action  In  the  district 
court  was  one  of  replevin  for  a  span  of 
mules.  The  plaintiff  claimed  under  an  oral 
chattel  mortgage,  given  by  W.  T.  Jelf  to  se- 
cure the  payment  of  money  advanced  by  the 
bank  to  enable  Jelf  to  purduse  the  mules. 
The  defendant,  the  widow  of  Jelf,  claimed 
under  the  statute  setting  off  the  property  to 
her  as  exempt  upon  bis  decease.  Judgment 
was  rendered  for  the  plalntifT,  and  the  de- 
fendant appeals. 

The  transaction  betwe^  J^t  and  Hamli, 
the  seller  of  the  mules,  Is  related  Handl 
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as  follows:  "He  came  np  there  to  buy  a 
span  of  mulefi  from  me,  and  we  talked  on  the 
price  and  Anally  agreed;  and  he  said  if  he 
conld  have  until  the  1st  of  March  he  would 
take  them,  amd  1  told  him  X  was  selllDg  him 
the  mules  worth  the'  money,  and  I  wanted 
the  money;  and  be  said  he  did  not  have 
the  money,  and  woald  have  to  make  arrange- 
ments for  it  And  he  came  back  in  a  day  or 
two,  and  said  that  be  could  get  the  money 
down  at  Dosbaugh's,  but  that  he  had  not 
made  any  arrangements,  but  that  he  would 
give  me  a  check,  if  I  would  keep  It  for  a 
day  or  two,  and  make  arrangements,  and  I 
told  blm  it  would  be  aU  right  And  when 
he  went  to  give  me  a  check  he  said  that  he 
did  not  have  any  checkbook,  but  that  he 
would  leave  it  at  the  house  for  me,  and 
when  I  went  down  there  he  had  assigned 
over  one  check  for  $3.50,  and  that  was  on 
Grenola,  and  one  for  $324,  on  the  Dosbaugh 
bank." 

The  first  conversation  with  Hamil  occurred 
about  April  1st  Jelf  took  the  mules  away 
with  him  at  the  conclusion  of  the  second  con- 
versation. 

The  conversation  between  Jelf  and  the 
bank  is  related  by  Its  cashier  as  follows: 
"Mr.  Jelf  said  that  he  had  bought  a  team  of 
mules,  and  wanted  to  borrow  the  money  to 
pay  for  them.  He  said  that  he  would  give 
us  a  mortgage  on  the  mules  to  secure  the 
money;  that  about  March  1st  he  would  have 
some  money  coming  to  him  from  his  farm, 
which  he  was  selling;  and  that  he  could  pay 
the  note  then.  I  told  blm  that  we  would  not 
want  to  go  to  the  trouble  of  writing  and 
recording  a  chattel  mortgage  for  so  short  a 
time ;  that  we  were  willing  to  loan  him  the 
money,  and  would  let  him  give  us  the  note 
for  the  amount  until  March  1st,  until  which 
time  we  would  consider  the  mules  ours — 
consider  the  mules  ours  until  paid  for.  He 
said:  'All  right,  and  if  you  want  a  chattel 
mortgage  on  them  at  any  time  I  will  give  it.' 
Whereupon  I  drew  up  a  note  for  $325,  which 
he  signed,  and  which  we  discounted,  taking 
out  the  interest  from  February  6th  until 
March  Ist,  and  passed  the  proceeds  to  his 
credit."  JelTs  cbeck  was  presented  and 
paid  a  few  days  after  his  note  was  given. 

The  sale  by  Hamll  was  a  sale  for  cash, 
and  not  a  sale  on  time.  The  delivery  of  the 
mules  was  clearly  conditioned  upon  the  pay- 
ment of  the  price  by  means  of  the  (Aeck,  and 
If  the  check  had  not  been  paid  Hamll  could 
Jiave  reclaimed  possession  of  the  property. 
Bank  V.  Brown,  80  Kan.  520,  103  Pac.  102, 
23  L.  R.  A.  (N.  S.)  824,  and  authorities  re- 
viewed In  the  opinion. 

Jelf  had  no  money  to  pay  the  price,  except 
the  Grenola  check  of  $3.50,  until  he  borrowed 
it  of  the  plaintiff,  and  at  the  time  he  borrow- 
ed it  he  gave  the  oral  mortgage  on  the  mules 
to  secure  r^;iayment.  The  mortgage  was 
therefore  a  purchase-money  mortgage,  by 


means  of  which  Jelf  obtained  title.  That  the 
mortgage  ran  to  a  third  person  does  not 
diange  ita  character  as  a  purchase-money 
mortgage.  The  consent  of  the  defoidant 
was  not  flBseitial  to  Its  validity,  and,  there 
being  no  instant  of  time  when  her  hus- 
band was  the  unqualified  owner  of  the  prop- 
erty, no  exemption  rights  attached.  Beach  v. 
Flreovld,  84  Kan.  357,  360,  114  Pac.  206; 
Boggs  V.  Kelly,  76  Kan.  9,  11,  90  Pac.  765, 
15  L.  R.  A.  (N.  8.)  461.  Although  oral,  the 
mortgage  was  valid  between  the  parties 
(Bank  r.  Taylor,  69  Kan.  28,  76  Pac.  425,  and 
cases  cited  in  the  opinion),  and  the  recording 
act  (Gen.  Stat  1909,  §  5224)  has  no  applica- 
tion, because  the  defendant  Is  neither  a  pur- 
chaser nor  a  creditor.  The  defendant  took 
tiUe,  subject  to  the  rights  of  the  plaintiff, 
and  the  Judgment  of  the  district  court  is  af- 
firmed. AU  the  Justices  concorring. 


FBAB  T.  FIRST  NAT.  BANK  OF  CLAT 

CE>NTBB.. 
(Supreme  Oourt  of  Kansas.    Dec.  9,  1011.) 

(SyUabut  iy  «A«  OourtJ 

Triax.  (S  251*)— iRemnonoHB— Afpugabil- 
rrx  TO  Case. 

It  is  teversible  error  to  Instmct  the  iuxj 
to  det^mine  a  disputed  questiojn  of  fact  wol<m 
is  only  iactdentally  involved  in  the  issues,  and 
to  base  the  verdict  upon  tttix  finding  as  to  such 
collateral  issue. 

[Ed.  Note.— For  other  oases*  see  Trial.  Dee. 
Dig.  i  251.*] 

Appeal  from  District  Court.  Clay  County. 

Action  by  John  Fear  against  the  First  Na- 
tional Bank  of  Clay  Center.  From  a  judg- 
ment for  defendant  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

F.  B.  DBwra  and  R.  a  Miller,  for  appe- 
lant F.  L.  WlUlams,  for  appellee. 

PORTBB,  J.  The  appellant  sued  the  bank 
to  recover  certain  moneys  which  he  claimed 
to  have  deposited,  and  which  the  bank  rft- 
fused  to  pay.  The  bank  answered,  admitting 
that  at  varfous  times  the  appellant  had  made 
deposits,  amounting  to  $1,632.46,  but  alleged 
that  from  time  to  time  he  bad  checked  out 
all  his  account,  except  a  small  balance, 
which  it  tendered  In  court  It  specially  de- 
nied that  appellant  a  short  time  after  the 
2d  day  of  January,  1909,  deposited  $250,  or 
that  he  ever  at  any  time  made  a  deposit 
of  tliat  amount;  and  further  allied  that 
by  etroT  the  bank  had  Inadvertently  made 
an  ^try  upon  his  passbook  which  Indicated 
a  deposit  of  that  sum  on  the  19tb  day  of 
January,  1909,  but  tliat  no  deposit  of  any 
amoitht  was  at  that  time  made  by  appellant, 
and  that  the  entry  was  a  mistake. 

The  Jury  returned  a  Terdiet  for  appellant 
for  the  small  balance  which  tlie  bank  admit- 
ted to  be  due.  The  court  overruled  a  motion 
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for  a  ii«w  trial  and  reiide»d  Jndgnieitt  la  ap- 
pellanta  favor  for  $17^,  aad  taxed  tbe  ooBta 
wblch  accmed  anbaequmt  to  tbe  flling  of  the 
aiiBww  against  hln.  Be  appeals  from  the 
Judgment  and  aaslgns  as  error  the  girlng  of 
certain  InstmctloiiB  and  the  OTermllng  of  the 
motion  for  a  new  trlaL 

The  only  question  of  fact  abont  wbldi 
there  was  any  dlspate  on  the  trial  was  in 
respect  to  the  V2S0  Item  of  January  19,  1909. 
Was  this  entry  a  mlstsJce,  or  was  that  sum 
of  money  d^xmlted  the  appellant?  He 
teatlfled  Hiat  he  went  to  Clay  Center  on  that 
date  with  $2D0  In  cash,  which  he  had  agreed 
to  loan  to  a  neighbor,  who  was  to  meet  Um 
there;  that,  after  waiting  until  about  noon 
and  falltoff  to  meet  the  borrower,  he  took 
the  money  and  deposited  It  In  tbe  bank;  that 
B.  L.  Lindner,  assistant  cashier  of  the  bank, 
recelTed  the  money  and  made  the  entry  In 
aroellont^s  book.  The  wife  of  appellant  tes- 
tified that  she  acQHupanled  her  hosband  to 
town  on  January  19th,  and  that  he  had  with 
him  some  blll^  but  she  did  not  know  the 
amount  0.  M.  Mugler  testified  that  he  had 
arranged  with  appellant  for  a  loan,  and  met 
him  on  that  day  at  C3ay  Center  shortly  after 
noon;  that  they  went  to  the  bank;  and 
that  appellant  gave  him  a  chedc  for  In 
exdiange  for  which  the  bank  gave  the  wit- 
ness a  draft  for  that  sum.  ID.  L.  Xdndner, 
assistant  cashier,  was  a  witness  for  the  ap- 
pellee, and  testified  that  he  was  in  the  bank 
on  January  19,  1909.  He  teotlfied,  also,  that 
he  had 'Searched  the  books  of  the  bank,  and 
could  find  no  d^toslt  slip  for  the  $250,  nor 
any  entry  sfaowiag  such  deposit  He  was 
afterwards  recalled  to  the  stand,  and  testi- 
fied that  since  his  first  examination  he  had 
dia covered  that  on  the  19th  day  of  January, 
1909,  be  was  in  Kansas  City,  Mo.;  that  he 
left  caay  Center  on  the  17th,  and  did  not 
return  until  about  11  o'clock  at  night  on  the 
19tb,  and  was  not  In  the  bank  until  the  20th; 
that  he  made  no  oitry  in  appellant's  pass- 
book on  that  date,  but  made  the  entry  some 
time  aftw  bU  return  from  Kansas  City.  He 
did  not  recollect  making  it  but  knew  that 
he  made  it  Several  disinterested  witnesses 
testified  that  he  was  in  Kansas  City  all  of 
the  19th,  and  It  was  shovm  that  no  other 
entriee  were  made  by  him  any  of  the 
books  of  the  bank  on  that  date. 

After  defining  the  issues  and  instructing 
the  Jury  with  respect  to  the  burden  of  proof, 
the  preponderance  of  evldoice,  and  tiie 
prima  facie  effect  of  entries  made  by  offi- 
cers of  a  bank  In  depositors'  books,  the  court 
gave  the  following  Instruction,  which  la  com- 
plained of:  "Plolntlfl  contends,  and  has  tes- 
tified In  soi^ort  of  his  case,  that  on  the  19th 
day  of  January,  1909,  he  made  the  deposit 
dalmed  by  ban^ng  the  mon^  to  E.  L.  Und^ 
ner  In  perstm,  and  that  B.  L.  Zilndner  then 
and  there  made  the  credit  entry  ol  the 
amount  upon  plalntltPs  bank  passbook.  Up- 
on this  proposition,  much  evidence  has  been 
offaredi  tiding  to  show  that  on  the  whole 


of  the  day  of  January  19, 1909,  Qie  said  E.  L. 
Lindner  was  in  Kansas  CUty.  Mo.,  and  phys- 
ically absent  from  said  bank  tbe  whole  day, 
and  upon  this  Important  branch  of  tbe  case 
you  are  Snstructed  that  If  you  fed  satisfied 
from  the  evidence  tiiat  on  the  19th  day  of 
January,  1909,  that  said  B.  H  Lindner  waa- 
not  in  said  bank,  Imt  was  at  Kansas  CttiTt 
Ho.,  vrith  Hr.  Cnltra  and  othor  persons,, 
transacting  biuliuas  In  that  dty,  then  yon- 
must  find  against  tile  plaintiff's  contention  a» 
to  tbe  $280,  and  must  retom  a  verdict  In 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  tbe  sum  of  $17.93;  If,  however,  yon 
shall  be  satisfied  by  the  preponderance  of  the 
evldraee  that  the  said  plaintiff  did  in  fact 
deposit  in  said  bank,  by  handing  to  the  said 
E.  li.  Llndnor  fin  said  bank,  the  sum  of  $250, 
as  testified  to  by  said  plaintiff,  then  you 
vrould  find  In  ftivor  of  the  plaintiff  and 
against  said  defendant  in  the  sum  of  $209.- 
65." 

It  is  manifest  that  this  Instruction  was 
erroneous.  It  directed  the  jury  to  determine 
first  a  ooUateral  fact  whldi  was  only  inci- 
dentally involved  In  the  Issues  to  be  tried, 
and  to  rest  their  vCTdlet  upon  that  collateral 
fact  Tbe  whereabouts  of  B.  !L.  Lindner  <ak 
the  19th  day  of  January  was  a  dtcumstancsb- 
evldmce  of  whldi  was  propv  as  tending 
to  disprove  tbe  claim  of  the  appelant;  but 
It  was  not  a  question  of  fftet  tiie  determlim- 
tion  of  which  could  be  dedsive  of  any  ma- 
terial Issue  in  the  case.  Thm  was  therefore 
no  occasion  for  an  instruction  slnglli^  out 
the  iHTOof  concerning  his  iffeseooe  or  abs«ice 
on  the  particular  day,  end  commenting  upon 
it  any  more  than  th»e  would  have  been  to 
mention  the  testimony  of  Hr.  Mugler,  and 
spedally  direct  the  jury's  attoatlon  to  that 

The  Issue  raised  by  the  pleadings  was  not 
whether  the  disputed  d^MMit  was  made  on 
tbe  19th  day  of  Janua^,  nor  whether  tbe 
entry  In  the  passbook  was  made  on  th&t 
day,  nor  whether  E.  L.  Lindner  was  In  Kan- 
sas City  or  In  Clay  C^ter.  The  question  of 
fact  to  be  determined  was  wbc^er  the  ap- 
pellant deposited  that  sum  of  money  to  bis 
credit  In  the  bank.  Suppose  the  bank  had 
answered  with  a  mere  denial  that  on  the 
19th  day  of  January,  1909,  the  appellant 
made  a  d^;>oslt  of  the  sum  of  $200.  This 
would  have  been  the  pleading  of  a  negative 
pregnant  and  vrould  not  have  amoimted  to 
a  denial  that  he  had  made  the  deposit  at 
some  other  time.  Counsd  who  prepared  the 
answer  understood  that  tbe  issue  was  not 
naiTowed  to  whether  the  money  was  depos- 
ited on  the  19th  dsy  of  January,  1909,  and 
were  careful  to  doiy  opressly  tiiat  sucb  a 
deposit  waa  made  on  that  day,  or  at  any 
time.  Suppose  tbe  answer  had  been  a  goier* 
al  denial.  The  bank  wonld  hardly  have  been 
willing  to  rest  Its  case  after  mmly  proving 
that  on  that  day  B.  L.  Llndnw  waa  absoit 
from  the  bank.  It  must  be  obvious  ttiat  tbe 
bank  would  be  liable  if  It  recdved  the  de- 
posit In  controveny  on  tbe  IBtb,  ot  at  any 
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otbw  dftt^  BsA  the  «Dti7  In  appellant's  book 
bad  been  made  at  another  day.  Tbe  assist- 
ant cashier  admits  that  ha  made  the  entry, 
and  tiiat  he  must  have  done  so  at  some  later 
date  than  the  entry  purports  to  hare  been 
made.  All  tbe  witnesses  were  testifying:  to 
what  had  occurred  almost  XI  monttu  prevl- 
ons  to  tbe  trial,  and  may  have  beai  mlaled 
as  to  the  time  when  the  aitry  was  made  by 
fhe  date  In  the  passbook.  It  was  established 
by  overwhelming  evidence  that  Ur.  Lindner 
was  In  Kansas  Olty  on  the  19th  di^  of  Jan- 
uary; but  the  appellant  may  bare  been  mis- 
taken as  to  the  date.  Just  as  Undner  himself 
was  mistaken  when  he  flnt  testifled  that  be 
was  present  In  the  bank  <m  that  day. 

The  appellant  was  entitled  to  have  the  ver- 
dtct  of  tbe  Jury  i^n  the  Issnes  raised  by 
the  pleadings  and  evidence,  and  the  tostrnc- 
tUm  deprived  him  of  this  right.  The  Judg* 
ment  will  be  rerorsed,  and  a  new  trial  or- 
dered.  AH  the  Justices  concnrrlng. 


UcIiAUOHLIN  et  al.  t.  WAU^  et  al. 
(Supreme  Court  of  Eansaa.   Dec.  0,  ISU,) 

(Bgllalva  Itv  the  Court.) 

1.  AssociATionB  (8  1*)— AiTTx-Hofsn  TmKi 

Association. 

The  Antf-Horse  Thief  Association  of  Kan- 
-las  is  a  voluntai7>  benevolent  association. 

[Ed.  Note.— For  other  cases,  eee  Associations, 
Oent.  Dig.  i  1;  Dec  Dig.  8 

jI.  Associations  (|  3*) — ^Axtiolbs  of  Aqseb- 

HEKIV-ErFECT. 

"The  articles  of  agreement  of  a  beneTOlent 
association,  whether  called  a  constitution,  char- 
ter, by-laws,  or  any  other  name,  constitute  a 
■contract  between  the  members  which  the  court 
will  enforce  if  not  immoral,  or  contrary  to  Uie 

Sublic  policy  or  law  of  the  land."    Brown  v. 
toerkel,  74  Mich.  268,  41  N.  W.  921,  3  I*  R. 
A.  430. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Cent  Dig.  1 1;  Dec  Dig.  {  3.»] 

Z.  Associations  (8  3*)— Supebiob  axd  Sub- 
obdinats  Bodies— Orqanizatioh. 

By  the  provision  of  tbe  State  Order  con- 
stitution the  State  Order  is  the  supreme  tribu- 
nal within  Its  jurisdiction,  and  withont  ite  sanc- 
tion no  subordinate  order  can  exist. 

[Sd.  Note.— For  other  cases,  see  Aasodatlons, 
■Cent  Dig.  1 1;  Dec.  Dig.  8  S-*] 

■4.  Amoounona  (|  2S*>— Supebxoe  aito  Sub- 
OBDiNATB  BoDiBs— Dissolution. 

The  State  Order  having,  in  effect,  decided 

that  a  sobordinnte  order  has  ceased  to  exist, 

the  decision,  not  being  contrary  to  law  or  public 

policy.  Is  flnoL 
[Eld.  Note.— For  other  cases,  see  Associations, 

Ont.  Dig.  8  47;  Dec.  Dig.  8  25.*] 

(Additioncl  ByUabua  hy  Bditoridl  Staff.) 

Cohbts  (8  222*)— SuPBEMB  CotTBT— Deci- 
sions Rbvibwable— Amount  in  Gontro- 

VBBST— RECOTERT  OF  PERSONAL  PbOPBBTT. 

™  a«n.  Sl  1909,  8  6161  (Code  CIt.  Proc.  8 
088),  proTldini'  aat  no  appeal  shall  be  had  to 
the  Supreme  Court  In  any  civil  action  for  the 
recovery  of  money  unlees  the  amount  or  value 
In  controversy,  exclusive  of  costs,  shall  exceed 


$100^  does  not  apply  to  an  ocUon  for  the  re- 
covery of  specific  personal  property. 

[Bd.  Note.— For  other  cases,  see  Courts.  Oent 
Dig.  88  595-599;  Dec.  Dig.  8  222.*] 

Appeal  &om  District  Court,  Neosho 
County. 

Action  by  Wm.  McLaughlin  and  others 
against  John  W.  Wall  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed,  with  InstractlonB  to  render  judg- 
ment for  defendants. 

W.  R.  Cllne  and  J.  Q.  Stratton,  for  appel- 
lants. 0.  S.  Denlson,  for  appellees, 

SMITH,  J.  [I]  The  appellees  have  filed  a 
mothm  to  dismiss  the  appeal  In  thla  case  on 
the  ground  that  the  amount  or  valne  In  con- 
troversy does  not  exceed  9100.  The  motion 
Is  overruled.  It  Is  snfflctent  to  say  that  this 
Is  an  action  for  the  recovery  of  epaiMe  per- 
sonal property,  and  is  not  "an  action  for  tbe 
recovery  of  money,"  and  the  limitation  on 
the  right  of  appeal  In  section  6161,  Gen.  Stat. 
1909  <Clv.  Code,  8  666).  has  no  application  to 
this  case.  This  action  was  hrov^t  by  Wm. 
McLau^lin  and  S3  others  as  plabitieh 
against  John  W.  Wall.  N.  J.  Randall,  and  24 
otbSTB  as  defendants.  Tbe  case  bos  been  in 
this  court  before  on  appeaL  81  Eon.  206, 
105  Pac.  83.  To  explain  any  conflict  which 
may  seem  to  exist  between  that  decision  and 
this  one^  it  is  proper  to  state  that  appeal 
was  taken  from  the  order  of  the,  court  sus- 
taining an  objection  to  the  introduction  of 
any  evidence  by  plaintiffs  on  the  ground  that 
the  petition  did  not  state  any  cause  of  ac- 
tion. The  appeal  in  this  case  is  from  the 
result  of  a  Jnry  trial  on  tbe  petition  and  an- 
Bvrer,  which  consisted  of  a  general  denial. 
At  the  close  of  the  evidence,  the  court  sus- 
tained the  demurrer  of  John  W.  Wall  to  the 
sufficiency  thereof,  and  overruled  a  like  de- 
murrer of  all  the  other-  defendants  thereto. 
Thereafter  the  court  gave  the  Jury  an  In- 
struction on  its  own  motion,  and  refused 
d^t  requests  for  Instructiona  asked  by  tbe 
appdlants.  The  refused  instructions  are  set 
forth  in  the  abstract  Some  of  tbe  refused 
Instructions  were  applicable  to  the  Issues  In- 
volTCd,  were  correct  statements  of  the  law. 
and  should  hare  been  given.  Th^  are  in 
accord  with  tbe  views  her^  exiwessed  and 
a  separate  discussion  of  them  is  unnecessary. 

The  Instruction  given  reads  as  follows:  "In 
tbe  light  of  the  evidence  in  this  case,  as  it 
tiow  stands,  there  Is  only  one  question  to  be 
submitted  to  the  Jury,  and  that  is  tbe  ques- 
tion of  damages  for  the  unlawful  detention 
of  the  property  of  subordinate  lodge  No.  6 
of  the  A.-H.  T.  A.  by  the  defendants.  Tou 
are  instructed  as  a  matter  of  law  that  the 
plaintiffs  In  this  action  are  entitled  to  a  ver- 
dict for  the  return  of  tbe  property  unlaw- 
fully detained,  or,  If  the  same  cannot  be  re- 
turned or  any  part  of  It,  its  fair  value  to 
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Bald  lodge  In  money,  together  with  such  awn, 
If  any,  as  yon  may  beHeve  wUl  fairly  com- 
pensate plalntUb  for  the  nnlawfol  deten- 
tion of  said  property.  In  fixing  the  value  of 
any  said  property  tliat  may  be  detained,  you 
will  consider  what  the  evidence  may  ahow 
you  it  was  fairly  and  reasonably  worth  for 
lodge  purposes."  The  Jury  returned  a  verdict 
In  favor  of  the  plaintiffs  £or  the  recovery  of 
the  property  In  controverqr,  and  found  the 
value  of  the  property  to  be  as  follows:  C!har- 
ter  $3;  secretary's  book  |.76;  treasurer's  re- 
ceipt book  $.25;  lodge  seal  $1.72;  silk  banner 
$3.10;  and  as  damages  for  the  unlawful  de- 
tention thereof  |S0.  Jndgmoit  was  rendered 
accordingly,  and  defendants  appeal. 

As  indicated  In  the  former  decision  (81 
Ean.  200,  105  Pac.  33),  the  action  was  really 
brought  by  the  old  order  No.  5  in  the  name 
of  the  appellees.  The  appellees  have  no 
right  to  recover  unless  as  and  for  the  order. 
It  follows  that,  If  the  old  order  No.  5  had 
ceased  to  exist  before  the  trial,  the  appellees 
should  not  have  recovered  in  this  action. 
We  are  not  to  be  understood  as  saying  that, 
if  a  voluntary  association  should  cease  to 
exist  pcMsesslng  property  of  a  substantial 
value  for  other  than  lodge  purposes,  in  a 
proper  action  the  members  thereof  might  not 
be  entitled  to  a  distribution  thereof ;  but  that 
Is  not  this  case.  The  property  in  question 
Is  evidently  worthless  except  for  the  particu- 
lar use  of  the  order.  The  vital  question  in 
this  case,  then,  la  whether  the  old  order  No. 
6  was  in  existence  at  the  time  of  the  trial 
and  Judgment  In  this  case — July,  1910.  We 
assume  that  the  efrort  to  disband  the  order 
March  12.  1908.  was  abortive  for  failure  to 
notify  all  members  thereof  that  the  question 
would  be  presented  at  that  time. 

[4]  It  appears  from  the  evidence  without 
dispute  that  the  charter  came  into  the  bands 
of  N.  J.  Bandal],  president  of  the  State  Or- 
der, some  time  after  that  date,  as  surrender- 
ed; that  he  destroyed  it,  as  was  the  custom; 
that  a  petition  by  the  appellants  for  a  new 
charter  .was  presented  to  him,  and,  after  in- 
vestigation, he  granted  it,  and  issued  a  char- 
ter to  them  of  the  same  number  as  the  old 
one,  subordinate  order  No.  6,  which  charter 
was  signed  by  the  president  and  secretary  of 
the  State  Order.  In  October,  1008,  the  annu- 
al meeting  of  the  State  Order  was  held  at 
Sallna,  to  which  representatives  of  the  old 
order  No.  6  and  of  the  new  order  No.  5  ap- 
plied for  admission.  Under  the  provision  of 
the  State  Order  constitution  each  sulwrdl- 
nate  order  in  the  state  was  entitled  to  rep- 
resentation in  such  meeting.  After  investi- 
gation the  State  Order  admitted  the  new  or- 
der No.  5  and  excluded  the  old  order  No.  6. 
This,  in  effect,  constitutes  a  decision  of  the 
supreme  tribunal  of  the  order  that  old  sub- 
ordinate order  No.  6  no  longer  existed.  And, 
there  being  no  sugxestlon  that  it  was  in  vio- 
lation of  the  laws  of  the  land  or  that  any 
appeal  therefrom  was  taken  to  the  National 
Order,  the  decision  is  binding  and  final. 


[S]  A  copy  of  the  onuriltutloiL  of  the  State 
Order  Is  attached  to  the  petition  of  I4>pel- 
lees.  Sections  1  and  2,  art  1,  Uiereof,  read: 

**Sectlon  1.  This  body  shall  he  known  as  the 
State  Order  of  the  Anti-Horse  Thief  Assoda- 
Uon  for  tiie  State  of  Kansas  and  Its  jurisdic- 
tion. It  shall  be  composed  of  Its  oOteen  and 
n^resoitatlveB  from  the  subordinate  ordws. 

"Sec.  2.  This  State  Order  shall  have  Juris- 
diction over  all  localities  In  which  there  are 
at  presoit,  or  may  he  hereafter,  orders  lo- 
cated. It  shall  be  the  snpreme  tribunal  of 
the  order  In  its  Jurisdiction,  and  wlthont  its 
sanction  no  subordinate  order  can  exist  It 
possesses  the  sole  right  and  power,  in  the 
manner  hereinafter  provided,  of  granting  or 
suspending  cliarters,  of  rectiving  appeals  and 
redressing  grlevancee  arising  in  orders,  of 
originating  and  regulating  the  means  of  Its 
ovm  support,  of  deciding  all  qoMtions  aris- 
ing out  of  the  constitution  or  rules  of  order, 
and  doing  all  other  acts  necessary  to  promote 
the  Interests  of  the  order;  provided,  the 
same  are  not  In  violation  of  the  laws  of  the 
land  or  consent  of  the  National  Order." 

The  state  and  subordtuate  orders  of  the 
A.-H.  T.  A.  are  not  corporations,  but  are 
voluntary  assodaUons,  and  such  orders  and 
the  members  thereof  are  bound  by  the  consti- 
tution of  the  state  order.  See  Reno  Lodge 
V.  Grand  Lodge,  64  Ean.  73,  37  Pac.  1003, 
26  L.  B,  A.  08 ;  Moore  v.  National  Council, 
65  Kan.  452,  70  Pac.  852 ;  Miller  v.  National 
Council,  69  Kan.  234,  76  Pac.  830. 

[2]  In  Brown  v.  Stoerkel,  74  Mich.  260,  41 
N.  W.  921,  3  L.  R.  A.  430,  It  is  well  said: 
"The  articles  of  agreement  of  a  t)enevo1ent 
association,  whether  called  a  constitution, 
charter,  by-laws,  or  any  other  name,  consti- 
tute a  contract  between  the  members  which 
the  courts  will  enforce  if  not  immoral,  or 
contrary  to  public  policy  or  the  law  of  the 
land."  As  shown  in  the  decision  in  81  Kan. 
206,  105  Pac.  33,  the  plaintiffs  in  no  event, 
as  Individuals,  had  any  right  of  recovery, 
but  that  they  recovered  as  and  for  the  asso- 
ciation, old  order  No.  5,  aggregate.  If  at  all. 
As  the  highest  tribunal  of  the  State  Order 
bad  in  1908  adjudicated,  and  its  decision  was 
final,  that  old  sulwrdinate  order  No.  5  had 
no  existence,  and  no  resurrection  thereof  was 
proved  or  even  suggested,  it  follows  that  the 
appellees  could  not  In  1910  recover  as  and 
for  that  order.  It  is  equally  apparent  that 
a  new  trial  would  be  fruitless. 

Other  questions  are  involved  which,  in 
view  of  the  conclusion  at  which  we  liave  ar- 
rived, it  is  unnecessary  to  decide. 

From  the  foregoing  It  follows  that  the 
court  erred  In  overruling  the  demurrer  of 
appellants  to  the  evidence  of  appellees,  nlso 
In  Its  instruction  to  the  Jury,  and  in  overrul- 
ing the  motion  for  a  new  trial  and  entering 
Judgment  upon  the  verdict 

The  Judgment  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  render  Judg- 
moit  In  favor  of  the  defradants.  Alt  the 
Justices  concurring. 
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POWELL  T.  BBADLtST,  Clerk  of  Dbtrict 
Court. 

(Siqniimo  Court  of  Kansas.    Dec.  9,  1911.) 

(ByUabMM  by  the  VourU) 

1.  Mardaicus  (I  6&*)--SuBJXcn  of  BiLner— 
Issuance  of  ExEcunon. 

Mandamus  will  lie  to  compel  a  cleA  of 
the  diBtri<A  court  to  issue  an  execution  upon  a 
jodcmeot  or  final  order  from  vhlcfa  no  appeal 
has  been  taken,  notwithstanding  tho  flUnff  and 
approval  of  a  supersedeas  bcmd. 

(Bd.  Mote^For  other  caMs.  see  Mandamns. 
Gent  Dig.  H  100-112;  Dec/DIg.  %  66.*] 

2.  AFPBAI.  and  EtRBOB  (|  4fi9*)— SUFSBSEDBAB 

Bond— EkncT. 

A  snpersedeas  bond  is  an  essential  part  of 
an  appeal,  where  it  is  sought  to  stay  execution 
pendlns  appeal.  The  mere  fiJing  and  a^roval 
ot  such  bond,  where  there  kaa  been  no  service 
of  notice  of  appeal,  will  not  operate  to  stay  ex- 
ecution upon  the  judgment. 

[Bd.  Note.— E\>r  other  cases,  see  Appeal  and 
BrroT,  Gent  Dig.  {{  2218-2221;  iDea  Dig.  { 
488.*] 

3.  Ntw  Tbial  (I  12*)  — Eftbct  op  Motion- 
Stay  OF  Execution. 

The  pendency  of  a  motion  for  a  new  trial 
in  the  action  wherein  the  judgment  has  been 
rendered  will  not  operate  to  stay  execution. 

[Bd.  Note. — For  other  caaes,  see  New  Trial, 
Gent.  Dig.  H  17,  263 ;  Dea  Dig.  |  12.*] 

Original  application  by  John  Powell  for 
mandamoB  to  B.  EL  Bradley,  Clerk  of  the 
District  Court  of  Llim  County.  Peremptory 
writ  granted. 

Jfdm  H.  Oialiv  for  idalntllL  John  A. 
Hall,  for  defendant 

POBTBB.  J.  This  la  an  original  proceed- 
ing In  mandamus  to  compel  the  defendant, 
BB  derk  of  the  dlBtrlct  court  of  Linn  county, 
to  Issue  a  vrlt  of  possession.  On  August  4, 
Iftll,  J.  B.  Fotrell  obtained  a  judgment  In 
the  district  court  In  an  action  wherein  he 
was  plalntltt  and  Peter  B<^  and  others  were 
def  tfidants,  for  the  possession  of  a  certain 
auarter  section  of  land,  and  directing  that  If 
the  defendants  failed  to  surrender  possession 
on  or  before  September  4, 1911,  a  writ  of  ous* 
ter  bnmedlately  Issue,  putting  plaintiff  In 
possession.  On  Septraidwr  7,  1911,  the  plaln- 
tlfl  filed  with  the  derk  a  prsedpe  for  the 
writ  which  the  clerk  refused  to  issue. 

In  answer  to  the  altematlTe  writ,  the  de- 
fendant sets  up  as  reasons  for  his  refusal 
(1)  that  the  judge  of  the  district  court  fixed 
the  amount  of  the  supersedeas  bond  In  the 
sum  of  $700,  with  sureties,  to  be  approved 
yxs  the  derk,  and  that  on  August  31,  1911, 
the  defendants  in  the  original  action  present- 
ed to  him  as  clerk  a  supersedeas  bond  in  that 
amount  which  he  approved  and  filed:  that 
afterward,  and  on  September  7,  1911.  the 
plaluttfl  filed  a  motion  to  vacate  the  super- 
sedeas bond,  which  the  court  upon  the  hear- 
ing of  the  motion  refused  to  do;  and  (2) 
that  on  S^ember  11,  1911.  the  defendants 
In  the  original  action  filed  a  motion  for  a 


new  trlalf  which  Ib  stlU  ptfiding  and  unde- 
termined. The  motion  to  quash  the  answer 
presmtB  the  case  iQton  the  merits. 

[11  No  appeal  has  beoi  takm  flwm  the 
judgment  The  bond  redtee  that  the  de- 
fendants intend  to  appeal  from  flie  judg- 
nuat  and  it  la  the  contmtlon  of  defoidant 
that  the  giving  and  approval  of  the  bond  has 
the  dfect  to  stay  execution  <m  the  judg- 
ment, notwithstanding  no  appeal  has  been 
taken.  The  Code  provides  that: 

'*No  acqpeal  from  any  Judgment  or  final 
order  rendered  in  any  conrt  from  which  an 
appeal  may  be  taken,  exc^t  as  provided  In 
the  next  section  and  the  fourth  subdivision 
of  this  section,  shall  operate  to  stay  execu- 
tion, unless  the  derk  of  tfie  court  In  whldi 
the  record  of  sudi  judgment  os  flua]  order 
shall  be  shall  take  a  wrlttai  undertaking, 
to  be  executed  on  the  part  of  the  appdlant 
to  the  adverse  party,  with  one  or  more  suflB- 
clent  sureties,  as  follows:   •  •  • 

"Third.  When  It  directs  the  sale  or  ddiv- 
ery  of  possess^im  of  real  property,  the  under- 
taking shall  be  In  sudb  Bum  as  may  be  pre- 
scribed by  any  court  of  record  in  thia  state 
or  any  judge  thereof,  to  the  effect  that  dur- 
ing the  possession  of  sndi  property  1^^  the 
appellant  he  will  not  oommit  or  suffer  to  be 
committed  any  waste  thereon,  and  If  the 
judgment  be  affirmed  he  will  pay  the  value 
of  the  use  and  occupation  of  the  property 
from  the  date  of  the  undertaking  until  the 
delivery  of  the  possession  pursuant  to  the 
judgment,  and  all  costs."  OlT.  Code,  |  686 
(Gen.  St  1909,  %  6181). 

It  is  the  "appellant  who  must  give  the 
bond,  not  some  defeated  party  who  may  or 
may  not  ctmdnde  to  aK)eal  ttom  the  judg- 
ment or  final  order.  The  bond  which  the 
defendant  as  derk  approved  was  given  un- 
der the  third  suhdlvlfiion.  supra,  of  section 
686,  and  describes  the  obligors  as  "the  ai^l- 
lanta." 

[21  In  the  brief  the  defendant  contends 
that  if  the  sui>ersedeu  be  bdd  Ineffectual 
to  suspend  execution  the  defendants  in  the 
original  action  will  be  deprived  of  their  stat- 
utory right  to  one  year  In  which  to  appeal 
from  the  Judgment  But  this  does  not  follow. 
An  appeal  may  be  taken  without  superseding 
the  judgment  or  final  order;  If,  however,  the 
appellant  wishes  to  stay  execution  poidhig 
the  appeal,  he  must  file  a  supersedeas  bond. 
The  real  and  only  question  to  t>e  determined 
Is,  Does  the  giving  of  a  supersedeas  bond, 
without  an  appeal,  suspend  proceedh^  to 
enforce  the  judgment  or  final  order?  Obvi- 
ously no,  because  the  only  purpose  of  the 
bond  Is  to  stay  proceedings  pending  an  ap- 
peal. The  statute  makes  no  provision  for  the 
friring  of  such  a  bond  for  any  other  purpose. 
It  Is  an  essential  part  of  the  appeal  where 
the  defeated  party  seeks  to  stay  execution. 
Where  no  stay  Is  required,  an  appeal  Is  per- 
mitted, but  In  such  case  no  bond  is  given. 


*For  othsr  essu  sm  same  topic  asd  sacUon  HtrHBBR  In  Dm.  DIs.  A  Am.  Dtg.  Kar  No.  Sertis  A  Rsp'r  latees 
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Tb«  statntotT  ptorlskms  of  tiu  bond  aie  tbat 
*'the  appdlan^  will  not  conunlt  or  suffer 
waste,  "and.  If  the  Judgmmt  be  (^Ormed,  be 
wUI  pay  the  Talne,"  etc.  dv.  Code,  I  586. 
Suppose  no  appeal  is  taken  wltbln  the  year, 
and  UQ  <>ffly<nfin<>ft  of  the  Jadgment  obtained, 
might  not  the  soretlea  urge  tbat  as  a  defense 
to  an  action  on  the  bond?  The  situation  pre- 
sented b7  the  pleadings  and  answer  IB  one 
which  the  law  will  not  tolerate.  The  d^end- 
ants  In  the  oiiglnal  action  were  ^feated, 
and  judgment  was  rendered  against  them. 
They  must  either  abide  the  judgment,  or 
adopt  the  procedure  provided  for  staying  es- 
■ecutlon  thereon.  Tbey  ba.n  one  yMr  from 
the  rendition  of  the  Judgment  In  which  to 
appeal,  but.  In  the  meantime,  unless  execu- 
tion Is  stayed,  the  Judgment  may  be  enforced. 
The  only  way  In  which  execution  can  be 
stayed  is  for  the  defoidants  to  aiq;)eal,  and, 
as  part  of  the  appeal,  supersede  the  Judg- 
ment by  giving  the  bond  as  provided  by  the 
atatute.  No  authorities  are  needed  in  sup- 
port of  statutory  provisions  so  plain  and  un- 
mistakable. However)  the  Suprone  Court 
<if  Iowa  have  so  construed  their  statute, 
which  anwars  to  be  substantially  the  same 
as  ours:  "An  ainnal  la  not  perfected  until 
service  of  notice  thereof.  Merely  flUng  a 
auperaedeas  bond  does  not  amount  to  an  ap- 
peal; and  the  ezecuttoa  of  a  Jodgmeat  sturald 
not  be  stayed,  unless,  In  addition  to  the  fllhig 
and  approval  of  the  supersedeas,  there  is 
also  notice  of  appeal  served,  at  least  upon 
-the  clerk."  Pratt  v.  Western  Stage  Co.,  26 
Iowa,  241,  Syl.  par.  2. 

[S]  The  defendant  says  In  his  brief  that 
an  appeal  may  never  be  necessary,  because 
there  Is  a  motion  for  a  new  trial  paidlng, 
whlc£h  the  court  may  grant;  but  the  pend< 
«ncy  of  a  motion  for  a  new  trial  doee  not 
operate  to  stay  execution  <m  the  Judgment 
<:hurch  V.  Ooodln,  22  Kan.  527. 

The  petition,  which  Is  verified,  sets  forth 
ample  reasons  why  the  action  was  not  com- 
menced in  the  district  court,  and  complies 
with  rule  6  of  this  court 

The  peremptory  writ  will  issua  All  the 
Justices  concurring. 


HORE>T  V.  CHICAGO,  R.  I.  ft  P.  RT.  CO. 
(Supreme  Court  of  Kansas.    Dec.  9,  1911.) 

(BvUabut  bp  the  Oowt.) 

1.  Carbiebs  <S  288*>— Iitjubibs  to  Passen- 
OEBS— Acts  ov  EirPLOTfis. 

A  carrier  ia  liable  for  a  wroasful  assault 
upon  a  passeaffer  by  a  brakpman,  at  least  while 
auofa  brakeinan  Ii  acting^  within  the  lice  of  his 
«mployment. 

\TA.  Note.— For  other  cases,  see  Carriers, 
Ont  I>ig.  H  1110-1124;  Dee.  Dig.  i  283.*] 

2.  Cabbiebs  (I  318*>— IirJUBiBS  to  Passeh- 

OERS— SotTICIEKCT  OF  EVIDENCE. 

Where  a  train  reached  a  terminal  station 
at  which  train  crews  are  cbaniced,  and  the 
coach  in  which  pasMngers  were  riding  waa  tak- 

*For  oUw  Bsaas 


SBPOBTBR  <Kml 

en  out  of  the  train  witliout  notice  to  passengers 

and  placed  on  a.  siding  abont  400  feet  away 
while  one  of  the  passengers  wad  in  the  dining 
room  eating  his  breakfast,  and'  when  the  pas- 
senger returned  to  the  train  and  found  a  new 
crew  in  charge  of  the  train  and  the  car  in  which 
he  had  been  riding  and  which  contained  his 
baggage  had  been  set  out,  and  wlien  he  went  to 
that  car  fbr  bfs  baggage  the  brakeman  who 
had  been  with  the  train  up  to  that  point  was 
present  with  uniform  and  assuming  to  be  in 
control  of  the  car,  and,  when  cliided  for  not 
warning  the  pHtaengen  that  the  car  containing 
their  baggage  waa  to  be  cut  out,  made  a  violent 
Bssaolt  on  the  passenger,  Iteld,  that  although  it 
was  the  end  of  the  brakeman's  run,  and  that 
ordinarily  his  duty  ceases  when  the  new  crew 
takes  charge  of  the  train,  the  testimimy  is  suffi- 
cient to  make  a  question  of  fact  whether  the 
brakeman  was  a  servant  of  the  company  and 
in  the  line  of  his  employment  when  the  assault 
waa  made  and  is  sunicient  to  support  the  ver- 
dict of  the  jurp  finding  the  company  liable  for 
tile  injuries  inflicted. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1S07-1814;  Dec.  big.  f  818.*] 

Appeal  from  District  Court,  Snmnw 
County. 

Action  by  Anu»  F.  Mor^  against  the  Chi- 
cago, Bock  Island  ft  PacUBc  Railway  Com- 
pany. From  a  Judgment  for  plaintiff  d» 
fendant  appeals.  Affirmed. 

M.  A.  Low  and  Paul  EX  Walker,  for  appel^ 
lant  Houston  ft  teo<As,  for  appellee. 

JOHNSTON,  a  J.  A  brakeman  of  the 
Chicago,  Bock  Island  ft  Padflc  Railway 
Company,  named  York,  made  a  personal  as- 
sault upon  Amos  F.  Moray,  who  was  a  pas- 
senger on  one  of  the  trains  of  the  railway 
company,  and  to  recover  damages  Ua  the 
Injuries  Inflicted  this  action  was  brought 

Morey  boarded  the  train  at  Enid.  Okl.,  to 
go  to  Wichita,  Kan.  Caldw^  is  an  Inter- 
mediate terminal  station,  and  when  the 
train  approa<died  that  station  it  was  an- 
nounced tbat  there  wonid  be  a  i^mlnute 
stop  for  Ineakfiist  At  this  station  there  is 
a  change  of  train  crews  and,  to  some  ex- 
tesA,  of  equipment  When  the  train  arrived 
at  Caldw^  Mort^  went  to  the  dining  room, 
where  he  roiulned  for  about  15  minutes. 
On  his  return  to  the  train,  he  discovered  that 
the  car  in  which  he  rode  and  which  contain- 
ed his  valises  had  been  taken  out  of  the 
train  and  set  on  a  siding  about  400  feet 
away.  Another  brakeman  had  taken  the 
place  of  York,  and  dlffenait  employes  had 
taken  charge  of  the  outgoing  train.  Finding 
that  the  car  had  been  detached  and  his  bag- 
gage taken  with  tt,  Morey  expressed  his  in- 
dignation in  a  forcible  manner.  He  was  di- 
rected to  the  car  containing  his  baggage,  to 
which  he  proceeded,  and  finding  York  at  the 
car  he  complained  at>out  the  carrying  off  of 
his  baggage,  and,  after  an  angry  colloquy  In 
the  car,  York  atta<4»d  Morey,  striking  him 
on  the  head  and  body  with  a  moulding,  and 
continued  the  attack  until  Morey  had  readi- 
ed the  ground,  when  others  came  to  his 
relief.  Whether  York  was  acting  within  the 
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scope  of  his  dnt7  and  employment  so  as  to 
make  the  company  liable  for  hla  acta  was 
tlie  principal  controversy.  York  testified 
that,  when  the  train  arrived  at  Caldwell 
and  he  had  assisted  the  passengers  to  alight, 
he  went  at  once  to  the  baggage  car,  got  his 
train  box,  and  took  it  to  the  boxhouse  near 
the  depot,  where  he  changed  his  coat  and 
hat,  and  that  then  his  duties  to  the  raUway 
company  ended  nntll  he  reported  for  du^ 
for  his  next  run.  He  states  that  then,  in 
company  with  his  child,  he  started  home, 
and  that  his  route  took  him  near  the  car  In 
which  Mora's  baggage  was  left  Morey,  he 
says,  used  opprobrious  language  and  applied 
Tile  epithets  to  him  which  led  him  to  Jump 
on  the  car  in  search  of  an  Iron  poker  with 
which  to  strike  and  punish  Morey,  and,  not 
finding  It,  be  pldced  up  the  piece  of  wood 
moulding  with  which  he  clubbed  Morey.  On 
the  other  hand,  there  was  testimony  that 
when  Morey  reached  the  car  he  found  York 
there  with  his  uniform  on,  and  when  Morey 
asked  why  he  did  not  tell  him  that  the  car 
was  to  be  cut  out  he  replied  with  much  pro- 
faniQr  that  he  was  not  going  to  take  any 
more  abuse  for  that,  and  that  if  Morey 
wanted  his  baggage  to  take  It  out,  as  he  had 
to  lock  up  the  car,  and  while  Morey  was 
getting  his  grips  York  continued  to  curse  | 
and  abuse  him,  and  as  Morey  passed  out 
with  his  grips  he  was  repeatedly  struck  and  ; 
kicked  by  York.  | 

[1]  In  answer  to  special  questions,  the 
Jury  found  that  York  was  the  aggressor  In 
the  occurrence;  that  he  had  not  put  a'way 
bis  train  box  and  lamps  before  the  difficul- 
ty arose;  that  he  had  not  started  home,  as  ! 
he  bad  stated,  prior  to  the  assault;  and 
that  he  did  not  notify  the  passengers  in  the 
car  In  which  Morey  had  been  riding  that 
the  car  was  to  be  set  out  at  Caldwell.   It  ] 
is  insisted  by  the  railway  company  that  un- 
der the  evidence  no  liability  was  shown  and 
that  a  verdict  in  Its  favor  should  have  been 
directed.   The  contention  Is  that  the  assault  i 
was  committed  when  York  was  not  acting  In  | 
the  line  and  discharge  of  his  duties  to  the 
railway  company  or,  rather,  was  not  engag- 
ed in  carrying  out  the  contract  of  transpor- 
tation between  appellant  and  appellee. 

Among  the  duties  of  a  brakeman  la  to 
"open  and  close  the  car  doors,  and  assist ; 
the  conductor  In  the  proper  disposition  of  | 
the  passengers  and  In  preventing  them  from 
riding  on  the  platform  or  in  any  way  violat- 
ing the  regulations  provided  for  their  safe- 
ty, In  preserving  order,  and  In  all  things 
requisite  for  the  prompt  and  safe  move- 
ment of  the  train  and  the  comfort  of  the 
passengers."  There  was  testimony  that  It 
was  the  duty  of  the  brakeman  to  assist 
passengers  with  their  baggage,  and  that  he 
usually  stays  with  the  car  until  passengers 
get  their  baggage.  On  the  part  of  appellee, 
It  Is  insisted  that  the  carrier  la  Uable  for 
the  assault  of  Its  servant  upon  a  passenger 
on  one  of  Its  coadiM  eren  where  the  aerr- 


ant  has  departed  from  his  duty  and  has 
committed  It  under  circumstances  that  have 
no  connection  with  the  discharge  of  his  du- 
ty, and  he  dtos  Railroad  Go.  v.  Cuslck,  60 
Kan.  690,  87  Pac.  619;  Railway  Co.  v.  Dl- 
vlnney,  66  Kan.  776,  71  Pac.  855;  Dwindle 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  120  N.  Y. 
117,  24  N.  Bl  S19,  8  L.  R.  A.  224,  17  Am. 
St  Rep.  611;  Commonwealth  v.  Brockton 
St  R.  Co.,  143  Mass.  501.  10  N.  B.  506;  Bail- 
way  Co.  r.  Dowglallo,  82  Ark.  289,  101  8. 
W.  412;  Balth93ore,  etc.,  R.  Co.  v.  Davis,  44 
Ind.  App.  875,  89  N.  E.  403,  32  L.  R.  A. 
(N.  S.)  1201,  note;  Shelby  v.  Met.  Street 
Ry.  Co.,  141  Mo.  App.  614,  126  S.  W.  1189; 
Zeccardl  v.  Yonkers  R.  B.  Co.,  190  N.  Y. 
389,  83  N.  E.  31,  17  L.  R.  A.  (N.  S.)  770; 
3  Thompson  on  Negligence,  |  8169;  2  Hutch- 
inson on  Carriers,  |  10^. 

It  is  unnecessary  to  determine  the  scope 
and  application  of  this  rule  In  this  case, 
as  there  Is  testimony  tending  to  show  that 
York  was  engaged  in  the  discharge  of  hlb 
duties  at  the  time  of  the  assault.  The  bag- 
gage of  Morey  and  other  passengers  was 
still  in  the  car,  and,  according  to  the  find- 
ings, there  had  been  no  warning  that  the 
car  was  to  be  set  out  and  no  opportunity 
given  the  passengers  to  transfer  tbelr  bag- 
gage to  another  car.  Morey  was  still  a  pas- 
senger, and  the  contract  of  carriage  between 
him  and  the  appellant  was  only  partially 
performed.  In  A.,  T.  &  S.  P.  R.  Co.  v. 
Henry,  66  Kan.  715,  721,  41  Pac.  952,'  054 
(29  L.  R.  A.  465),  it  was  said:  "As  the  re- 
lation of  carrier  and  passenger  existed,  be 
was  entitled  to  the  highest  degree  of  care 
and  protection  against  violence  or  interfer- 
ence by  others  so  long  as  he  conducted  him- 
self in  a  proper  manner.  If,  through  the 
negligence  of  the  company  in  afiFording  him 
the  care  and  protection  to  which  he  was 
entitled,  the  passenger  had  suffered  an  In- 
jury, the  company  would  be  liable,  and  cer- 
tainly the  liability  is  no  less  where  the  in- 
Jury  Is  intentionally  inflicted  by  an  em- 
ploy&  of  the  company  who  was  required  to 
exercise  care  and  inotectlon  tovrards  the 
passenger." 

While  York  claims  that  be  had  laid  aside 
his  uniform  and  ills  character  as  a  brake- 
man  for  the  time  being,  and  that  he  was  no 
longer  In  the  performance  of  any  duty  to 
the  company,  there  Is  testimony  to  the  con- 
trary, and  testimony  that  he  was  acting  In 
the  line  of  hla  employment  when  the  as- 
sault was  made.  It  was  found  that  he  had 
not  taken  off  his  train  box  and  started  home, 
as  he  claimed,  and  witnesses  stated  that  he 
was  In  the  car  with  his  uniform  on  when 
he  made  the  assault  Since  the  baggage  of 
passengers  was  still  In  the  car,  It  waa  nec- 
tary that  some  employe  of  the  company 
should  protect  It  and  provide  for  its  trans- 
fer. According  to  York's  testimony,  other 
passengers  bad  come  for  tbelr  baggage  and 
bad  Irritated  him  by  their  complaints. 
Brakemen,  It  aeenu,  carry  keyi  tot  cars, 
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and  Tork  told  Mon?  to  tate  his  baggage 

out  and  do  It  "d  quidc,*'  as  *T.  bare  got 

to  lock  thla  car  up." 

[2]  There  is  a  conflict  In  the  testimony  as 
to  York's  conduct,  statements,  and  the  ca- 
pacity In  which  he  was  acting.  There  is 
testimony  that  at- terminal  stations  cars  to 
he  set  out  are  cared  tor  by  the  yard  crew, 
and  not  by  the  train  crew,  and  that  the  du- 
ties of  the  Incoming  crew  cease  as  soon  as 
the  outgoing  crew  takes  charge,  and  that  the 
train  crew  sometimes  traosfers  baggage 
when  a  car  is  set  out  without  notice,  and 
the  conductor  said  that  If  a  car  was  to  be 
set  out  and  he  knew  that  baggage  ronalned 
in  the  car  he  would  see  that  it  was  trans- 
ferred. The  fact  that  the  brakeman  was  In 
the  car  wearing  his  uniform  and  mmiiining 
to  control  the  car  and  hurrying  passengm 
In  removing  the  baggage  so  that  he  could 
lodE  up  the  car  strongly  tends  to  show  that 
he  was  still  acting  for  the  company.  It  was 
obviously  a  question  of  fact  for  the  determi- 
natltm  of  the  Jury  whethw  the  brakeman 
war  acting  within  the  scope  of  his  employ- 
ment at  the  time  of  the  assault  or  wheth- 
er Ills  duties  to  the  company  for  the  day 
had  ceased.  There  Is  no  dispute  that  ap- 
pellee was  a  passenger  who  had  not  yet 
reached  his  destination,  and  that  he  was 
still  entitled  to  the  protection  and  care 
from  the  company  which  the  law  requires 
of  carriers.  Since  the  car  In  whidk  he  rode 
was  set  out  of  the  train  without  notice  to 
the  passengers.  It  devolved  on  the  company 
to  care  for  the  baggage  left  In  the  car. 
From  some  of'  the  testimony  It  appears  that 
the  brakeman  was  attending  to  this  dnty 
for  the  company,  and  it  was  &irly  a  ques- 
tion for  the  Jury  whether  Tork  was  acting 
as  a  brakeman  and  servant  of  the  company 
down  to  the  time  the  assault  was  made. 

There  Is  some  criticism  of  one  instruction 
given,  but  a  special  finding  of  the  jury  ren- 
dered the  objection  immaterial. 

The  Judgment  of  the  district  court  Is  af- 
firmed.  AU  the  Justices  concurring. 


OSa.  H.  PAUL  CO.  V.  SHAW. 
(Supreme  Court  of  Kansas.    Dec.  9,  1911.) 

(Sffllabut  by  the  Court.) 

1.  Vendob  and  Pubchaseb  (I  151*)— Per- 

FORUANCI  OF  CONIBAOT— CONVEYANCE. 

Where  a  cod  tract  has  been  made  for  the 
■ale  of  real  property  and  its  conveyance  by 
warrant;  deed,  the  purchaser  ordinarll?  .baa  a 
right  to  insist  that  such  deed  shall  be  executed 
by  the  person  with  whom  he  contracted. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  296,  297;  Dec.  Dig.  | 
151.*] 

2.  VinnoB  AWn  Pubchaseb  (|  141*)  — Pbb- 

FOBHANCE  OF  CONTBACT— OBJECTIONS. 

Where  a  vendor,  as  a  performance  on  his 
port  of  a  contract  for  the  conveyance  of  real 
property,  tenders  a  warranty  deed  from  another 

*7or  other  easM 


person,  the  vendee,  In  order  to  aroid  the  ttttet 
of  the  tender  on  the  ground  that  the  deed  does 
not  include  the  warranty  of  the  person  with 
whom  be  contracted,  most  make  tliat  specific 
objection,  and  allow  a  reasonable  opportunity 
for  it  to  be  met. 

[Ed.  Note.^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  2e5TDee.  Dig.  |  14L*] 

3.  Specific  Performance  ({  116*)— Defenses 
— Pebfobmancb  bt  Defendant — Pleadinq. 
In  an  action  by  the  vendor  for  the  apecffic 
performance  of  a  contract  for  the  sale  of  real 
proper^,  an  allegation  in  the  answer  that  the 

Elafntiff  has  never  tendered  a  deed  executed  by 
imaelf  is  met  by  allegations  in  the  reply  tiiat 
no  previous  objection  had  been  made  upon  that 
ground  to  the  deed  which  be  had  tendered,  and 
that  he  had  at  all  times  been,  and  was  stiil, 
able  and  willing  to  furnish  such  a  deed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  374;  Dea  DU-  I  116.*! 

Appeal  from  District  Court,  Sedgwick 

County. 

Action  by  the  Oeo.  H.  Paul  Company 
against  T.  W.  Shaw.  From  a  Judgment  for 
defendant,  plaintUf  appeato.  Reversed  and 
remanded. 

Foulke  &  Matson,  for  appellant  Holmes 
ft  Tank^,  for  appcdlee. 

MASON,  J.  The  Qeorge  H.  Paul  Com- 
pany, a  corporation,  sued  T.  W.  Shaw  upon 
a  promissory  note.  Shaw  answered,  alleg- 
ing In  substance,  among  other  tilings,  that 
the  note  had  been  given  as  part  payment  fbr 
a  tract  of  land  In  Texas,  under  a  written 
contract  by  which  the  plaintiff  had  agreed 
to  convey  It  to  blm,  giving  a  warranty  deed 
and  furnishing  an  abstract  of  title,  upon 
the  execution  of  notes  for  the  balance  of  the 
purchase  mon^;  that  be  had  been  induced 
to  mter  Into  the  contract  by  false  repre- 
sentations as  to  the  character  of  the  prop- 
erty; that  the  plaintlfl  had  &iled  to  com- 
ply with  the  tonus  of  the  contract  in  these 
respects,  among  others:  That  the  title  was 
defective,  that  the  plaintiff  did  not  own 
the  proper^,  and  that  the  only  deed  tendered 
was  executed  by  a  stranger  to  the  contract. 
A  reply  was  filed  which  included  a  general 
denial  and  auctions  to  the  effect  tliat  the 
deed  traidered  would  have  convc^yed  a  mer- 
chantable title;  that  tlie  defendant  made  no 
objection  to  the  deed  or  abstract  until  the 
fliing  of  his  answer,  but  refused  to  examine 
either;  and  that  the  plaintiff  had  at  aU 
times  been,  and  was  still,  able  and  willing  to 
cause  a  deed  to  be  made  to  it  by  the  owner 
of  the  land,  and  then  to  execute  a  warran- 
ty deed  to  the  d^endant,  and  would  have 
done  so  If  the  defendant  had  so  requested. 
Upon  these  pleadings  the  court  rendered 
Judgment  for  the  defendant,  and  the  plain- 
tiff appeals. 

The  plaintiff  understands  that  the  trial 
court  held  the  contract  to  he  void  because 
the  vendor  had  no  title  to  the  property,  and 
a  reversal  Is  asked  upon  the  strength  of 
decisions  that  one  who  Is  not  the  owner  of 
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real  estate  may  make  a  ralld  agreement  for 
Its  sale  and  conveyance.  Trust  Co.  t.  Mc- 
Intosb,  68  Kan.  452,  75  Pac.  498;  Krbut  t. 
Pliares,  80  Kan.  513,  103  Pac.  117;  Robert- 
son T.  Talley,  84  Kan.  817,  115  Pac.  640; 
29  A.  &  E.  Encycl.  ot  L.  6C7. 

[1]  The  defendant,  however,  disclaims  any 
rettance  upon  the  proposition  that  the  plain- 
tiff committed  a  fraud  in  maktog  the  con- 
tract without  at  the  time  having  the  title. 
He  defends  the  Judgment  by  this  reasoning: 
The  contract  called  for  a  warranty  deed 
from  the  plaintiff,  and  provided  that,  if  It 
failed  to  furnish  a  deed  and  abstract  as 
specified,  the  defendant  should  be  relieved 
of  liability;  the  plaintiff  tendered  no  deed 
except  one  made  by  another  person;  there- 
fore It  failed  to  perform  its  part  of  the 
agreement,  and  thereby  lost  all  claim 
against  the  defendant. 

The  contract  did  not  say  In  so  many 
words  that  the  plaintiff  was  to  execute  a 
deed.  It  did,  however,  recite  that  the  plain- 
tiff had  sold  and  agreed  to  convey  the  land 
to  the  defendant,  and  by  Its  terms  the  plain- 
tiff agreed  to  "give"  the  defendant  a  war- 
ranty deed.  Thla  fairly  Implied  that  the 
deed  was  to  be  signed  by  the  plaintiff,  and 
gave  the  d^endant  a  right  to  insist  that, 
however  good  the  title  might  be  upon  the 
record  or  In  fact,  he  should  be  protected 
against  any  subsequently  developed  defect 
by  the  personal  guaranty  of  the  plaintiff. 
20  A.  &  E.  Encycl.  of  L.  701. 

[2]  But  the  objection  to  a  deed,  that  It 
Is  executed  by  one  person  rather  than  by 
another,  is  of  such  a  special  character,  and 
so  readily  remedied,  that  before  a  vendee 
can  upon  that  ground  Justi^  the  refusal  of 
a  tender,  he  should  In  falmesa  to  the  ven- 
dor call  attention  to  the  matter,  make  a 
specific  requirement,  and  allow  a  reason- 
able opportunity  for  It  to  be  met.  It  is 
said  of  such  a  situation  In  a  faeadnote  to 
Blgler  V.  Morgan,  77  N.  T.  312:  "An  objec- 
tion to  the  form  of  a  deed,  capable  of  being 
remedied  if  suggested,  as  that  it  doee  not 
contain  covenants  of  warranty  to  which  the 
grantee  is  entitled,  is  waived  by  failing  to 
specify  It  when  the  deed  Is  offered."  And  In 
Backman  v.  Park,  157  Cal.  607,  613, 108  Pac. 
686,  688  (187  Am.  St.  Rep.  153):  "The  ven- 
dor entered  into  a  contract  to  make  a  con- 
veyance within  a  given  time.  She  made  ten- 
der of  full  and  complete  title,  and  the  ten- 
der was  refused.  True,  the  title  tendered 
was  not  her  own,  and  it  is  recognized  that 
the  vendee  might  have  insisted  upon  title 
deralgned  through  Oie  vendor.  But  their 
failure  to  object  upon  this  ground  was  a 
waiver  of  the  Irregularity." 

Such  an  objection  may  not  be  absolutely 
waived  by  the  failure  to  make  It  at  the  time 


a  deed  is  tendered  (Llnscott  v.  Moseman,  84 
Kan.  641,  114  Pac.  1068);  but  ordinarUy  It 
can  be  made  avaUable  aa  a  ground  of  re- 
jecting a  tfflider,  only  when  It  has  been  sea- 
sonably suggested.  This  necessarily  results 
from  the  principle  underlying  the  familiar 
rule  that  he  who  assigns  one  reason  for  his 
conduct  cannot  afterward  Justify  it  for  an- 
other (Redlnger  v.  Jones,  68  Kan.  627,  75 
Pac.  997),  which  Is  often  applied  where  spe- 
cific objections  have  not  been  made  to  a 
proffered  title.  Stevenson  v.  Polk,  71  Iowa, 
278,  32  N.  W.  340;  Prlchard  v.  Mulhall,  340 
Iowa,  1,  118  N.'w.  43;  Papin  v.  Goodrich, 
103  111.  86;  Reynolds  v.  White,  134  App. 
Dlv.  248,  118  N.  y.  Supp.  979;  Logan  v. 
Bull,  78  Ky.  607;  BaUou  v.  Sherwood,  32 
Neb.  666,  49  N.  W.  790,  60  N.  W.  1131. 

[3]  In  such  a  situation  as  that  here  pre- 
sented, one  who  gives  no  reason  at  all  for 
refusing  a  deed  la  in  no  better  position  than 
if  he  had  given  an  untenable  one.  The 
plaintiff  alleges  that  until  the  answer  was 
filed  it  had  received  no  notice  of  a  require- 
ment that  the  warranty  deed  it  was  to  de- 
liver should  be  one  executed  by  Itself.  It 
at  first  demurred  to  the  portion  of  the  an- 
swer which  all^^  that  the  deed  It  had 
tendered  was  not  of  that  character.  The 
demurrer  does  not  appear  to  have  been  act- 
ed upon,  but  in  Its  reply,  filed  86  days  lat- 
er than  the  answer,  the  plaintiff  offered  to 
procure  title  and  execute  a  deed,  and  al- 
leged that  it  had  at  all  times  been  able  and 
willing  to  do  so.  No  definite  time  of  per- 
formance had  been  fixed,  and  under  the 
circumstances  the  offer  to  furnish  the  kind 
of  deed  suggested  by  the  answer  was  made 
without  unreasonable  delay.  The  omission 
to  produce  and  tender  such  a  deed  was  not 
important,  especially  in  view  of  the  fiict 
that  the  deed  was  to  be  delivered  In  ex- 
change for  the  deferred-payment  notes,  and 
that  the  defendant  was  contesting  the  en- 
forcement of  the  contract  upon  other 
grounds. 

It  results  from  these  views  that  the  de- 
fendant's motion  for  Judgment  on  the  plead- 
ings must  be  overruled.  It  should  perhaps 
be  added  that  the  plaintiff  can  only  recover 
on  the  theory  that,  considering  Its  petition 
and  reply  together,  Its  action  la  substan- 
tially one  for  the  specific  performance  of 
the  contract  It  cannot  recover  upon  the 
note  and  retain  full  title  to  the  land,  what- 
ever may  be  the  attitude  or  conduct  of  the 
defendant  Llnscott  v.  Moseman,  84  Kan, 
541,  114  Fae  1068;  29  A.  ft  B.  IbiGycl.  of  L. 
720. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith.  All  the  Justices  concur- 
ring. 
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GRIFFITH  T.  OARBOTHERS  et  al. 
(Supreme  Court  of  KaoMS.   Dec.  9»  1911.) 

(SvO^uM  by  the  Court.) 

1.  Fbrcbs  (I  16*)— Pabtition  Fbnck— Ooh- 

TUBUnON. 

In  Mttlinf  •  controvenry  between  owners 
of  adjoining  lands  as  to  their  rights  in  a  par- 
tition fence,  and  where  one  of  them  has  volun- 
tarily built  the  whole  of  the  fence,  the  fence 
viewers  are  authorized  to  assign  to  each  a  cer- 
tain one-half  of  the  fence,  which  be  will  be  re- 
Qulred  to  maintain,  and  to  ascertain  the  valne 
of  the  part  asaigned  to  the  delinquent  owner, 
and  for  which  he  will  be  required  to  pay,  but 
in  making  such  award  the  viewers  may  not 
consider  or  inclnde  anything  in  excess  of  its 
value  as  a  fence,  of  construction  from  material 
and  of  height,  size,  and  character  of  a 
legal  fence,  allowing  nothing  more  than  is  rea- 
sonably necessary  in  material  and  workmanship 
to  make  it  appropriate  to  the  purpose  for  whicB 
it  is  designed. 

tDd.  Note.— For  otber  cases,  see  FenceSt  Gent 
E.  H  36-88;  Dec  Dig.  {  16.*] 

2.  Fences  (|  16*)— PABTmoH  Fbwot— Cow- 

TKIBunoN. 

If  he  has  built  an  extravagantly  ornamen- 
tal or  needlessly  expensive  fence,  or  baa  put  in 
It  more  than  is  necessary  to  make  it  a  legal 
and  practical  fence  for  the  turning  of  stock, 
the  cost  of  such  excess  cannot  Im  recovered 
from  the  owner, 

[Ed.  Note.— For  other  cases,  see  Fences,  Cent 
Dig.  H  36-38;  Dec  Dig.  S  16.*] 

8.  Fences  <|  16*)— Pabthion  Fknce—Con- 

tribution. 

And  where  a  bed^e  has  been  planted  and 
has  grown  on  the  division  line  until  it  contains 
trees,  sustained  by  the  soil  of  both  farms,  so 
large  as  to  be  suitable  for  telephone  poles  and 
fence  posts,  the  viewers  are  not  warranted  in 
including  the  value  of  such  trees  In  the  award 
made  against  the  delinqaent  owner. 

[Bd.  Note.— For  other  cases,  see  Fmcet,  Cent 
Dig.  U  86-38;  Dec  Dig.  i  16.'1 

(Additional  Syllabus  by  Editoriol  Staff.) 

4.  Fences  W  26*)  — Pabtition  "Fence"  — 

Bianr  to  rehote. 

Qen.  St  1909,  5  3753,  authorizing  a  per- 
son who  has  laid  a  fence  on  a  division  line  to 
remove  it  is  not  applicable  to  trees  and  timber 
grown  on  the  line. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec 
Dig.  S  26.* 

For  other  definitions,  see  Words  sod  FbrasM, 
TOL  3,  pp.  2745-274T;  voL  8,  p.  7titi2.] 

Appeal    from    District   Coart,  Sumner 

County. 

Action  by  Hugh  Griffith  against  J.  T.  Car* 
rothers  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

^rrick  &  Herrick  and  W.  W.  Scbwlnn, 
for  appellant  Elliott  &  HcBrlde  and  &  B. 
Amfdon,  for  appellees. 


JOHNSTON,  0.  J.  This  was  an  action  to 
recovw  an  award  of  flSO  made  by  fence 
viewers  after  a  view  of  a  hedge  fence  160 
rods  long  which  had  grown  between  the 
farms  of  appellant  and  appellee.  It  appears 
that  tiie  hedge  was  planted  by  the  predeces- 


sor in  title  of  appellant,  about  35  years  ago, 
and,  not  being  trimmed,  Osage  orange  trees 
had  grown  In  It  large  enough  tor  tel^bone 
poles,  fence  and  corral  posts.  The  viewers, 
called  onder  the  faice  law,  divided  the 
fence  and  assigned  the  north  half  of  it  to 
appellant  as  the  share  to  kept  np  by  him 
and  assigned  the  south  half  as  the  ^are 
to  be  maintained  by  appellee  and  assessed 
the  TOlne  of  his  half  at  |180.  Appellee, 
deeming  the  award  to  be  too  large,  and  that 
the  TiewwB  had  not  made  it  <m  the  correct 
basis,  refused  to  pay  the  award.  Action 
was  brought  in  the  Justice  court,  and  there 
a  Jury  awarded  appellant  $40,  and,  upon  an 
appeal  to  the  district  court  e  verdict  of 
¥64.80  was  returned  In  his  ftiTor.  The  ap- 
pellant Is  here  complaining  of  rulings  ex- 
dadlng  testimony  offered  by  appellant  that 
the  hedge  wu  worth  more  than  $1S0,  and 
also  testimony  to  show  that,  in  addition  to 
its  value  as  a  fence,  there  was  timber  in 
it  of  considerable  value  and  for  which  a 
recovery  was  sought 

[1]  The  court  restricted  the  evidence  to 
the  value  of  the  hedge  as  a  fence  and  in- 
structed the  Jury  that  they  could  only  con- 
sider the  value  of  the  fence  for  the  purpose 
of  turning  stocL  The  court  took  a  correct 
view  of  the  statute  and  the  rights  of  the 
parties.  The  statute  contemplates  the  erec- 
tion of  partition  fences  designed  to  turn 
stock  and  prescribes  the  height  and  char- 
acter of  a  legal  fence  that  may  be  made 
from  the  designated  materials  commonly 
used  for  fencing.  Gea.  Stat  1009,  c.  41.  Iti 
section  2  of  the  act  it  is  provided  that  "all 
hedge  fences  shall  be  of  such  height  and 
thickness  as  will  be  sufficient  to  protect  the 
field  or  inclosure."  The  theory  of  the  law 
is  that  owners  of  adjoining  lands,  that  are 
occupied  or  Improved,  are  under  mutual  ob- 
ligations to  maintain  partition  fences  In 
equal  shares.  If  either  owner  does  not 
build  or  repair  his  share  of  such  fence,  it 
may  be  done  at  his  expense  by  the  adjoining 
owner.  Or  If  an  owner  has  voluntarily 
erected  the  whole  fence,  or  more  than  fala 
share,  tbe  other  owner  may  be  compelled  to 
pay  for  the  share  assigned  to  him  by  the 
viewers,  and  the  recovery  of  the  ascertained 
value  of  such  share  will  become  a  lien  on 
his  land.  An  agreement  between  owners  of 
adjoining  land,  with  respect  to  the  partition 
fence.  Is  Just  as  effective  as  the  decision  of 
viewers  In  a  compulsory  proceeding  and 
may  likewise  be  made  a  matter  of  record  In 
the  office  of  the  register  of  deeds.  If  a  par- 
ty builds  the  whole  of  a  division  fence,  as  he 
may,  he  is  necessarily  limited  to  one  of  the 
character  known  as  a  legal  fence  and  to  a 
reasonable  selection  and  use  of  material  and 
workmanship.  He  can  compel  the  adjoin- 
ing owner  to  contribute  his  share  of  a  foice 
built  out  of  materials  and  of  the  height; 
size,  and  character  of  the  fmce  prescribed 
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'In  the  statute  and  wblcb  !■  teascmably  adapt- 
ed to  tbe  pnrpoee  of  restraining  <a  taming 
ordinary  stock. 

[2]  He  cannot  buUd  an  nndtdy  expensive 
or  ornamental  fence  and  Impose  tbe  cost  of 
It  as  a  Hen  upon  an  unwilling  neighbor. 
Contribution  can  only  be  enforced  for  a  le- 
gally sufficient  fence,  one  rea8<mably  ap- 
propriate to  turn  8to<^,  and  neither  viewers 
nor  courts  are  warranted  In  considering  or 
including  In  any  award  anything  beyond  Its 
value  as  a  fence.  If  he  should  plant  and 
grow  a  privet  hedge  fence  or  erect  an  ex- 
travagantly ornamental  stone  wall  10  feet 
high  on  tbe  division  line,  be  could  not  ex- 
pect  the  adjoining  owner  to  contrllmte  one* 
half  of  Its  cost 

The  Supreme  Court  of  Connecticut  approv- 
ed an  Instntctlon  to  the  effect  that  a  party 
might  build  or  repair  a  partition  fence  so 
as  to  make  it  a  legal  one,  "provided  he  acted 
reasonably  and  did  not  make  it  needlessly 
expensive,  bat  that  be  would  have  no  right 
In  such  case  to  be  extravagant  either  In  tbe 
materials  used  or  In  the  workmanship;  and 
that  If  the  Jury  should  find  that  the*  fence  so 
built  by  the  plalntUt  was  not  extravagant 
or  needlessly  expensive,  but  reasonable  and 
proper,  then  In  su<^  case  they  should  pre- 
sume that  tbe  fence  viewers  bad  valued  the 
fence  at  Its  Just  value."  Gnyer  v.  Stratton, 
29  Conn.  421,  427,  428. 

In  an  Ohio  case,  where  a  recovery  was 
sought  for  one-half  the  value  of  a  partition 
fence,  which  Involved  the  character  and  qual- 
ity of  the  fence,  the  court  said:  "It  Is  also 
to  be  observed,  In  this  connection,  that,  what- 
ever Its  character,  the  fence  In  question.  In 
any  case  arising  under  the  statute,  Is  to  be 
dealt  with  as  a  Jmce.  It  Is  to  be  appraised  by 
tbe  township  trustees ;  but  the  question 
which  It  Is  tlMir  duty  to  determine  Is  not 
what  the  materials  are  worth  for  any  other 
purpose,  aud  not,  necessarily,  what  the  ma- 
terials and  labor  cost,  but  what,  in  the  con- 
dition In  which  they  find  it,  is  Its  value  at 
a  fence.  This  may  or  may  not  equal  the 
cost,  depending,  among  other  things,  upon 
what  economy  was  used  In  its  construction, 
the  suitableness  of  the  materials,  the  char- 
acter of  the  work,  and  vrbether,  by  reason 
of  decay  or  other  cause.  It  has  deteriorated 
in  value."  Bobb  t.  Brachmann,  24  Ohio,  3, 
at  page  11. 

That  viewers  are  limited  to  the  value  of  a 
fence  reasonably  sufficient  was  the  view  of 
the  court  In  Scott  v.  Jackson.  93  IlL  App. 
529,  where  it  was  remarked:  "Even  If  the 
viewers  exceed  their  autbority  In  prescrib- 
ing the  exact  kind  of  fence  to  be  built,  yet 
if  tbe  owner  notified  does  not  build  any 
fence  at  all,  and  if  the  tesice  built  by  the 
other  owner  is  a  1^1  fenc^  and  answers 
the  purpose  for  which  tbe  fence  is  designed, 
and  it  is  not  shown  It  cost  more  t*>wn  a  le- 
gal fence  of  any  other  kind,  tbe  party  build- 


ing the  ffflce  can  recover  its  cost  of  tbe  oUi- 
er  owner."   Syl.  4. 

When  viewers  come  to  place  a  value  on 
a  fence,  a  share  of  which  is  to  be  charged  to 
the  adjoining  owner,  that  "which  It  Is  their 
duty  to  determine  Is  not  what  the  materials 
are  worth  for  any  other  purpose,  and  not, 
necessarily,  what  the  materials  and  labor 
cost,  but  what.  In  the  condition  In  which 
they  find  It,  is  its  value  as  a  fence."  19  Cyc. 
474.  See,  also.  Miles  v.  Thompson.  110  Iowa, 
322,  81  N.  W.  687;  Voelz  v.  Breltenfleld,  68 
Wis.  491,  82  N.  W.  767.  If  he  puts  In  a  di- 
vision fence  more  than  is  reasonably  neces- 
sary, be  cannot  recover  for  its  value  and  can 
□ever  recover  more  than  Its  value  as  a  fence. 

[3]  The  fact  that  trees,  suitable  for  tele- 
phone poles  and  for  fence  prats,  had  grown 
In  the  hedge,  did  not  give  appellant  the  ex- 
clusive ownership  of  them,  nor  warrant  the 
viewers  In  assessing  tbe  value  of  all  to  ap- 
pellee. These  trees  were  sustained  as  much 
by  the  soil  of  appellees'  farm  as  by  that  of 
appellant.  These  are  no  more  the  property 
of  appellant  than  If  fruit,  nut-bearing,  or 
ornamental  trees  had  grown  In  tbe  hedge 
or  on  the  division  line  along  a  board  fence. 
They  grew  on  the  common  property  of  both 
and,  necessarily,  beloi^  to  both.  So  far  as 
appears,  the  he^ce,  from  end  to  end,  was 
of  the  same  general  charactw,  and  there 
were  as  many  trees  suitable  for  poles  and 
posts  In  the  half  assigned  to  appellant  as  in 
the  half  assigned  to  appellees.  Manifestly 
the  appellant  received  his  share  of  the  tim- 
ber In  80  much  of  the  hedge  as  constitutes 
no  part  of  the  fence,  and  hence  he  has  no 
cause  to  complain. 

[4]  Trees  so  planted  and  nourished  and 
sustained  from  tbe  soil  of  appellees  cannot 
be  treated  as  a  part  of  the  fence  under  the 
law,  and  the  provision  (section  23)  author- 
izing a  person,  who  has  laid  a  fence  on  a  di- 
vision line,  to  remove  It,  Is  not  applicable  to 
trees  and  timber  grown  on  the  line,  as  in 
this  case. 

The  Judgment  of  tbe  district  court  vidll 
be  afSnned.  All  tbe  JuttoM  cncnRlng. 


lilVEBMOBB  et  aL  v.  ATBB6.t 
(Supreme  Court  of  Kansas.   Dee.  tit,  tBU.) 

(Byllahut      ik»  Oom%} 

1.  BzBoirroBs  and  Adhinistbatobs  (|  29*)— 

APPOIMTMBHT— COLLATBBAL  ATTACK. 

Whether  a  person  appointed  administra- 
tor of  in  estate  b  a  resident  of  the  state  is  a 
question  of  fkict  to  be  determined  by  tbe  court 
appointing  him,  and  its  judgment  cannot  be  im- 
peached collaterally. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Adminlstratoia,  Ont.  Du.  11  177-182: 
Dea  Dig.  «  29.*3  *  . .  «*. 

2.  BZBCUTOBB  AND  ADHIIfUTBATOU  A  28*)— 
APPOINTUBNr— JUBISDIOnOH. 

Tbe  Statute  declares  that  no  person  who  Ib 
a  noaresident  shall  be  anointed  administrator 
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of  an  estate  (Ceo.  Stat  1866,  e.  37.  i  28 ;  Gen. 
Stat  1900,  I  3463),  bat,  vhere  facts  exist  vhidi 
Slve  the  probate  court  jurisdiction  to  appoint 
flome  person  administrator,  it  will  not  lose  jn- 
risdiction  by  appointing  one  who  is  a  nonresi- 
dent The  erder  in  sach  case  is  erroneous,  but 
not  void. 

[Bd.  Note. — For  otber  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  177-182; 
Dec.  Dig.  I  29.*1 

3.  CORPOBAT10N8  a  432*)  —  Officebb  —  Au- 

THORITT— E  VIDBNCE. 

Where  it  ia  sought  to  show  authority  of 
the  general  manager  of  a  milling  company  to 
execute  the  promissory  note  of  the  company, 
evidence  of  the  custom  of  the  company  to  eze- 
CDte  its  notes  In  that  way,  and  that  the  same 
office  had  executed  similar  notes  in  the  name 
of  the  company  before  and  after  the  execution 
of  the  note  in  question,  and  that  the  company 
had  ratified  sucn  acts,  is  competent. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.      1717-1762;  Dec.  Dig.  |  432.*] 

4.  BviDEKOt  (I  21*)— Principal  aivo  Subbtt 
Q  200*)— Judicial  Noticb— Discbabob  ot 
Subbtt— Extension  of  Timb  fob  Patuent. 

A  cosurety,  sued  for  contribution,  set  up  as 
a  defense  that  the  bank,  payee  of  the  note,  had 
extended  the  time  of  payment  without  his 
knowledge  or  consent  He  offered  no  proof  of 
any  such  extoision,  but  it  appeared  that  tho 
note  was  not  fully  paid  until  four  years  after 
maturity.  This  court  declines  to  talce  judicial 
notice  of  the  alleged  custom  of  banks  to  re- 
quire renewal  of  notes,  not  paid  promptly  at 
maturity,  and  to  presume  that  the  time  of 
payment  of  the  note  in  question  was  extended 
by  a  valid  contract  upon  a  sufficient  considera- 
tion. 

[Ed.  Note.— For  otber  cases,  see  Evidence, 
Cent  Dig.  I  2S;  Dec.  Dig.  1 21;*  PrindMl  and 
Surety,  Cmt.  Tiig.  H  941-660;  Dec.  iMg.  { 
200.*] 

5.  Appeal  and  Ebbob  (I  585*)— Rbcobd— Ab- 

BTBACTS— NECXSSITT  FOB  COUNTEBABSTBAOT. 

Where  appellants'  abstract  sets  forth  only 
inch  portions  of  the  evidence  as  are  necessary 
to  present  the  questions  raised  by  the  appeal, 
a  statement  therein  that  there  was  no  evidence 
upon  a  question  which,  it  appears,  is  not 
raised  by  the  appeal  is  not  a  challenge  requir- 
ing the  appellee  to  file  a  counterabstract  or 
showine,  within  the  rule  declared  in  Railway 
Co.  V.  Conlon,  77  Kan.  324,  94  Pac.  148. 

[Ed.  Note.— For  other  case&  see  Appeal  and 
Error.  Cent  Dig.  H  2686-2004;  Dec  Dig.  i 
686.*] 

(Additional  SyUotiu  by  Editorial  Staff.) 

6.  Continuance  (S  40*)- Qbounds— Dih- 
axNCB  OF  Applicant. 

In  an  action  by  an  administrator,  there 
was  no  abuse  of  discretion  in  refusing  a  post- 
ponement of  the  trial,  in  order  that  defendant 
might  have  a  bearing  upon  his  application  to 
revoke  the  letters  of  aaministration;  the  ap- 
plication not  having  beea  filed  in  the  probate 
court  until  the  day  of  the  trial,  although  the 
■nit  had  been  pending  for  nearly  six  months. 

[EJd.  Note.— For  other  cases,  see  Continn- 
■nce,  Cent  Dig.  S  124;  Dec.  Dig.  S  40.*] 

7.  Appeal  and  Ebbob  (fi  193*)— Presenta- 
tion OF  Questions  in  Tbial  Ccubt— Mis- 
joinder OF  Causes. 

Where  the  question  of  misjoinder  is  not 
presented  in  the  pleadings,  but  is  raised  for  the 
first  time  in  the  Supreme  Court  it  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1226-1240;  Dec.  Dig.  { 
193;*   PleadiQK,  Cent.  Dig.  H  1355-1374.] 


Appeal  from  Dlatrtct  Court,  Johnson 
County. 

Action  by  H.  C.  LlTermore  and  another 
against  Oscar  O.  Ayres.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

I.  O.  PldEerlng,  for  appellant.  J.  W.  Far- 
lier,  for  appellees. 

POBTEB,  J.  On  December  20,  1909,  the 
Ol&the  Hilling  &  ESevator  Company,  4  cor* 
poration,  by  Its  managw,  D^  Hodi,  encnted 
and  delivered  to  the  Patrons*  Co-Operatlve 
Bank,  of  Olathe,  its  promissory  note  for  the 
sum  of  $11,000,  payable  60  days  after  date, 
with  Interest  at  the  rate  of  6  per  cent  per 
annum.  The  note  was  signed  by  D.  Hoch, 
Oscar  O.  Ayres,  H.  C.  LlTermore,  and  M.  O. 
Miller,  as  snretlea.  Tbis  Is  an  action  by  H. 
C.  Llvermore  and  J.  G.  Nichols,  administra- 
tor of  the  estate  of  M.  Q.  Miller,  deceased, 
against  Oscar  O.  Ayres,  as  cosurety,  for  con- 
tribution. Plaintiffs  recovered  judgment  ftQd 
the  defendant  appeals. 

The  petition  alleged  the  death  of  M.  Q, 
Miller  and  the  appointment  by  the  probate 
court  of  Johnson  county,  Kan.,  of  J.  C.  Nich- 
ols as  administrator  of  the  estate;  that  the 
milling  company  was  accnstomed  to  borrow 
money  for  the  purpose  of  paying  Its  debts; 
that  Hoch  had  authority  to  execute  the  notes 
of  the  company  therefor;  that  D.  Hoch,  one 
of  the  cosureties,  was  Insolvent  and  not  with- 
in the  Jurisdiction  of  the  conrt;  and  that 
on  November  15,  1909,  the  plaintllte  were 
compelled  to  and  did  pay  to  the  bank  the 
balance  due  upon  the  note.  The  defendant 
filed  a  verified  answer,  alleging  tbat  the  note 
had  been  extended  a  number  of  times  with- 
out his  knowledge  or  consent,  denied  the  ap- 
pointment and  author!^  of  J.  C  Nichols,  as 
administrator,  and  set  op  a  nomlMr  of  otbsx 
defenses. 

[1]  On  the  trial  the  defendant  objected  to 
the  prosecution  of  the  action  by  J.  C.  Nichols 
as  administrator,  on  the  ground  that  at  the 
time  of  his  appolntmeut  he  was  and  ever 
since  bas  been  a  resident  of  the  state  of 
MlBBourl,  and  a  nonresident  of  Kansas,  and 
therefore  ineligible  to  serve  as  administrator 
of  an  estate  In  Kansas.  It  Is  contended  that 
It  was  error  to  refuse  to  permit  the  defraid- 
ant  to  atteck  the  validity  of  Nichols'  ap- 
[wintment  as  administrator  by  proof  of  his 
residence,  and  that  the  court  abused  its  dis- 
cretion In  refnslng  to  adjourn  the  trial  to 
permit  defendant  to  procure  an  order  of  the 
probate  court,  revoking  the  letters  of  admin- 
istration. The  court  rightly  held  the  attack 
to  be  collateral,  and  sustelned  an  objection 
to  the  evidence.  At  the  time  of  his  death. 
Miller  was  a  resident  of  Johnson  county. 
This  fact  and  his  intestacy  are  conceded,  and 
the  probate  court  had  Jurisdiction  to  appoint 
some  person  administrator. 

[2]  It  Is  true  the  statute  declares  that  no 


•For  otksr  casas  sss  sanw  topic  sad  soettea  NUHBBR  la  Dee.  Dig.  Jb  Am.  Dt^  Key  No.  SsrlM  *  R&f'r  indsses 


Digitized  by 


Google 


LrVERMORE  t.  ATRES 


551 


person  -who  la  a  nonresident  shall  be  ap- 
pointed administrator  of  an  estate  (Gen. 
Stat.  1868,  c.  37.  f  28;  Gen.  Stat  1909,  f 
346$,  but  one  of  the  facts  which  the  pro- 
bate court  had  to  determine  was  the  resi- 
dence of  the  person  appointed.  The  court 
fiad  Jurisdiction  to  decide  that  question,  and 
did  not  lose  Jurisdiction  by  deciding  it  er- 
roneously. When  a  coart  has  Jurisdiction  of 
the  subject-matter  and  the  parties,  it  has 
Jurisdiction  to  proceed  and  to  determine  the 
matter  Involved,  and  necessarily  has  Juris- 
diction to  decide  a  question  of  fact  or  of 
law  erroneously  as  fully  as  to  decide  It 
rightfully.  If  error  is  committed,  the  rem- 
edy is  by  appeal.  The  difference  between 
the  present  case  and  that  of  Ewing  v.  MalU- 
son,  66  Kan.  484,  70  Pac.  369,  93  Am.  St 
Bep.  299,  is  that  there  the  court  was  wholly 
without  Jurisdiction  to  appoint  an  adminis- 
trator, because  the  deceased  was  not  at  the 
time  of  his  death  a  resident  of  the  county. 
The  death  of  a  person  with  an  estate  to  be 
administered,  and  the  place  of  residence,  are 
necessary  to  give  the  court  Jurisdiction  to  act 
at  all ;  and  neither  the  question  of  the  death 
nor  the  place  of  residence  are  concluded  by 
the  decision  of  the  court  If  it  should  after- 
ward appear,  as  it  sometimes  does,  that  the 
person  is  not  dead,  or  that  his  residence  at 
the  time  of  his  death  was  In  another  county 
or  state,  the  validity  of  the  order  appointing 
the  administrator  Is  subject  to  collateral  at- 
tack, as  all  Judgments  are  which  are  wholly, 
or,  as  the  phrase  is,  "absolutely  void."  Where 
the  court  Is  without  Jurisdiction,  any  Judg- 
ment rendered  is  void,  and  may  be  attacked 
collaterally;  and  so  It  was  held  in  the  Mal- 
llson  Case,  supra,  that  it  was  error  for  the 
district  court  to  refuse  "to  permit  an  in- 
quiry into  the  actual  residence  of  the  deceas- 
ed at  the  time  of  Ills  death,  and  In  holding 
that  the  proceedings  had  in  the  probate  court" 
were  res  adjudlcata.  The  defendant's  argu- 
ment la  that  there  Is  no  law  conferring  Ju- 
risdiction on  a  probate  court  to  apjMint  a 
resident  of  Missouri  administrator  of  an  es- 
tate In  Kansas;  that,  on  the  contrary,  there 
is  a  statute  which  In  express  terms  prohibits 
such  appointment  But  the  appointment  of 
a  particular  person  may  be  erroneous  with- 
out being  void.  Where  the  court  has  Juris- 
diction to  appoint  some  person  administra- 
tor. It  must  determine  the  competency  of  the 
person  appointed,  and  this  inrolvea  a  ques- 
tion of  fact  which  the  probate  court  alone 
must  primarily  solve. 

The  same  principle  was  involved  In  Taylor 
V.  Hosick,  13  Kan.  518,  527,  where  It  was 
said  In  the  opinion:  "Letters  of  administra- 
tion can  be  attacked  collaterally  only  when 
the  probate  court  for  some  reason  has  no  Ju- 
risdiction to  make  the  appointment,  and  nev- 
er whea  the  court  has  merely  committed  an 
error  by  appointing  one  person  (who  is  eligi- 
ble) when  the  court  should  have  ap[>olnted 
some  other  person."  To  the  same  effect  are 
Bmbaker  r.  Jones,  2S  Kan.  411;  Anderson 


V.  Walter,  78  Kan.  781,  788,  99  Pac.  270;  Par- 
nell  V.  Thompson,  81  Kan.  119,  136,  106  Pac. 
502,  33  L.  R.  A.  (N.  S.)  658;  and  the  recent 
case  of  Bkblad.  Adm'r,  v.  Hanson,  86  Kan. 
541.  117  Pac.  1028.  And  this  is  the  universal 
rule.  Simmons  v.  Saul,  138  U.  S.  439,  11 
Sup.  Ot  369,  84  Ed.  1064;  Pick  v.  Strong, 
26  Minn.  303,  8  N.  W.  697. 

[I]  There  was  no  abase  of  discretion  in 
refusing  a  postponement  of  the  trial.  In  or- 
der that  defendant  might  have  a  hearing 
upon  his  application  to  revoke  the  letters  of 
administration.  The  application  was  not  fil- 
ed in  the  probate  court  untU  the  day  of  the 
trial,  although  the  suit  had  been  pending  for 
nearly  six  months. 

[3]  It  was  proper  to  admit  evidence  of  the 
custom  of  the  milling  company  to  execute 
promissory  notes  by  Its  general  manazer, 
and  to  show  that  on  other  occasions,  before 
and  after  the  execution  of  the  note  In  ques- 
tion, the  same  officer  had  executed  similar 
papers  In  the  name  of  and  in  l}ehalf  of  the 
company.  Where  the  corporation  has  held 
the  agent  out  to  the  public  as  having  such 
authority.  It  is  liable  for  his  acts  in  the 
general  course  of  its  business,  and  proof  of 
acquiescence  by  the  company  In  similar  acts 
Is  competent  Thompson  on  Corporations  (1st 
Ed.)  S  4881,  (2d  Ed.)  1  1608,  and  cases  cited; 
Fifth  Ward  Savings  Bank  v.  First  Nat'l. 
Bank,  48  N.  J.  Law,  513,  7  Ati.  318;  Evans- 
ville  Public  Hall  Company  v.  Bank  of  Com- 
merce, 144  Ind.  84,  42  N.  B.  1087. 

[4]  Judicial  notice.  It  is  true,  dispenses 
with  proof;  but  the  court  declines  to  take 
Judicial  notice  of  the  alleged  custom  of 
banks  to  require  prompt  payment  of  notes  at 
maturity,  or  else  to  have  them  extended,  and 
from  such  notice,  together  with  the  fact  that 
the  bank  brought  no  suit  upon  the  note,  and 
that  it  matured  four  years  prior  to  the  insti- 
tution of  this  action,  to  presume,  in  the  ab- 
sence of  any  proof,  that  the  time  of  paymrat 
of  the  note  in  question  was  extended.  The 
defendant  in  bis  answer  pleaded  the  fact 
not  the  custom;  and  If  be  intended  to  rely 
iqwn  the  defense  the  burden  was  upon  him 
to  prove  that  without  his  knowledge  or  con- 
sent a  valid  contract  upon  a  sufficient  con- 
sideration was  made  for  such  an  extension. 
He  cannot  rest  his  defense  upon  mere  pre- 
sumption. 

[7]  It  Is  too  late  for  the  defendant  to  raise 
the  question  of  misjoinder.  The  abstract 
nowhere  refers  to  any  objection  of  this  na- 
ture, and  there  Is  nothing  in  the  pleadings 
which  challenged  the  court's  attention  to 
the  question.  It  is  raised  for  the  first  time 
in  this  court,  and  cannot  be  considered.  Rail- 
road Co.  T.  Beets,  75  Kan.  295,  290,  89  Pac. 
C83,  10  L.  R.  A.  (N.  S.)  671;  Blodgett  v.  lo- 
cum, 80  Kan.  644,  103  Pac.  12a  Besides.  It 
la  not  claimed  that  any  of  the  defendant's 
rights  were  prejudiced.  Had  the  question 
been  raised  at  the  trial,  the  court  would  have 
permitted  separate  petitions  to  be  filed  and 
separate  trials  to  be  bad. 
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DO  Tta«  detendaot  makes  the'tilaim  that 
ttiwe  was  no  eridttice  showing  tbat  Nichols, 
aa  administrator,  ever  paid  any  snm  tqKm 
the  note  as  surety  or  otherwlaa  Having  In 
his  abstract  made  the  statement  that  there 
was  no  proof  of  such  psymant,  he  relies  upon 
rule  10a  (82  Fac.  tUI)  of  this  conr^  as  <xai- 
Btmed  In  Ballway  Co.  t.  Gonlon,  77  Kan. 
824,  U  Pa&  148 ;  and,  since  the  plaintiffs 
^ppelleee)  have  foiled  to  meet  the  challenge 
by  eounterabstract  or  otherwise,  setting  forth 
such  evidence,  he  insists  that  the  Judgmoit 
must  be  reversed.  The  plahitlffs  (app^ees) 
answer  this  contention  fully  by  setting  forth 
the  certlflcate  attadied  to  the  abstract  i«e- 
pared  by  the  defendant;  which  reads,  "I  cer- 
tlfy  that  the  above  and  forcing  Is  a  cor- 
rect abstract  of  the  record  In  said  cans^  so 
far  as  the  same  to  necessary  for  an  exam- 
ination of  the  questions  raised  on  tills  ap* 
peal,"  and  the  spedflcatlons  of  error  found 
on  the  same  page  of  the  abettact,  which 
make  no  referrace  to  such  a  daim.  Obvloii*- 
ly  the  situation  presented  Is  (me  where  the 
rule  of  the  Oonlon  Case,  supra,  has  no  room 
for  application.  All  the  evidence  Is  not  ab- 
stracted; the  def aidant's  chaUoige  Is  lim- 
ited by  the  certlflcate  to  the  abstract  and  the 
questions  raised  by  the  appeal.  The  Callnn 
of  proof  now  c<HnpIalned  of  is  nowhere  sug- 
gested as  a  ground  for  reversal.  Had  It 
been,  the  challenge,  unless  met  by  counter- 
abstract  or  otherwise,  would  have  «m(duded 
the  plaintlfFa  upon  that  question. 

The  fourth  alleged  specification,  that  "the 
court  erred  In  rendering  judgment  for  the 
plaintiffs;  said  judgment  should  have  been 
for  the  defendant  for  his  costs" — Is  not  a 
specification  of  error,  within  rule  0,  and 
raises  no  question  for  this  court  to  consider. 
Lumber  Co.  v.  Smith,  84  Kan.  190,  114  Fac. 
872. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


8AUNDEBS  et  aL  v.  ATCHISON,  T.  A  S.  F. 
ET.  CO. 

(Supreme  Court  of  Kansas.  Dec  9, 1011.) 

fSttUahiu      the  Court.) 

1.  Trul  (I  851*)— SuBinssioir  ov  Issim  m 

JUBT— ANSWBBS  to  iNrnCBBOOATORIES. 

Where  a  party  does  not  present  qnestionB 
of  fact  to  be  submitted  to  a  Jnry,  he  may,  if 
he  ebooset,  adopt  as  bis  own  gaestlons  submit- 
ted by  tbe  adverse  party  and  join  in  the  re- 
qnest  that  they  be  answered;  but  it  is  too  late 
to  Insist  upon  this  privilege  after  a  general 
verdict  against  him  has  been  received,  and  tbe 
questions  so  anbmltted  by  the  other  par^  have 
been  returned  unanswered, 

[Ed.  Note.— For  other  eases,  see  Trlsl,  Dea 
Dig.  I  351.*] 

2.  TBIAL  (t  8S2*)— iNTKBSOQATOBIBa  TO  JUBT 

— Fbocbdurb. 

Spedal  qnestlons  presented  by  tbe  defend- 
ant written  under  the  caption  'Interrogatories 


Propounded  by  tbe  Defendant  to  be  Answered 
in  Case  the  verdict  is  for  the  Plaintiffs''  were 
submitted  to  tbe  jnry  and  returned  onaiuwer- 
ed;  the  verdict  being  for  the  defendauL  It  is 
held  tbat  the  submission  of  the  questions  in 
this  form  was  not  an  indacement  to  the  Jury  to 
find  for  the  defendant  affording  groonda  for 
setting  aside  the  verdict  > 
[Ed.  Note.— For  other  cases,  see  Trlsl,  Dec. 
Dig.  S  352.*] 

8.  BvXDERCE  (H  KL2,  654*)  — OFurnm  Bvi- 
DKNOB— Answias  or  fizpsn. 

Tbe  answers  of  an  expert  idtnees  cos- 

ceming  the  distance  to  which  sparks  could  be 
thrown  from  a  certain  type  of  locomotiTe,  and 
that  the  engineer  in  charge  of  the  locomotiT* 
which  it  Is  alleged  eansed  the  fire  for  widch 
damages  were  sooght  was  a  competent  and 
skillful  engineer,  are  considered,  and,  without 
deciding  upon  the  competency  of  the  testimony 
under  tbe  Issaes  presented,  it  is  held  that  it 
does  not  appear  tbat  tbe  rulhws,  if  erroneous, 
injuriously  affected  tbe  substantial  rights  of 
the  party  objecting  thereto,  and  that  the  judg- 
ment cannot  be  reversed  therefor. 

[Ed.  Note.~For  other  cases,  see  EMdence, 
Dec.  Dig.  tl  612,  564.*] 

4.  Appeal  and  Bbbob  (|  1026*)  —  Haucless 
Bbbob. 

The  provisions  of  section  141  of  the  CSvU 
Code  (section  6784,  Gen.  St  1009),  relating  to 
errors  and  defects  tbat  do  not  affect  substan- 
tial rights,  and  section  581  (aectioa  6176),  re- 
latliv  to  technical  errors  and  irregnlaritiesi 
are  compared  and  applied. 

[Ed.  Note*— For  other  eases,  see  Aroeal  and 
Enor,^  Cent  Dig.  H  402(M087;  Dec  Dig.  | 

Appeal   from   District   Court,  Johnson 

County. 

Action  by  Edward  Saunders  and  Bert 
Saunders  against  the  Atidilson.  Ttywfca  * 
Santo  F€  Railway  Company.  Judgmoit  for 
defendant,  and  plaintiffs  appeal.  Afflnoed. 

E.  C.  Fletcher,  for  appellants.  Wm.  B. 
Smith,  O.  J.  Wood,  and  A.  A.  Scott,  finr  ap- 
pellee. 

BENSON,  J.  This  was  an  action  to  re- 
cover damages  by  fire  alleged  to  liave  been 
caused  by  operation  of  the  defaidant's  rail- 
road, tien.  Stat  1909,  |  70781.  The  verdict 
was  for  tbe  defendant 

[1]  Two  errors  were  assigned:  (1)  The  re- 
fusal of  the  court  to  direct  the  jury  to  an- 
swer certain  qneetlons  of  fact;  <2)  that  in- 
competent evidence  was  received.  At  tbe 
proper  time  the  appellee  presented  questions 
of  fact  and  asked  that  they  be  submitted  to 
the  jury.  The  appellanto  submitted  no  ques- 
tions and  made  no  request  or  objection  con- 
cerning those  presented  by  the  appellee.  Oa 
the  return  of  the  jury,  and  when  their  ver- 
dict was  read,  it  appearing  that  the  questions 
BO  submitted  had  not  been  answered,  the  ap- 
pellants requested  that  the  court  should  direct 
tbe  jury  to  return  to  their  room  and  answer 
these  questions.  ^Is  request  was  refused. 
Tbe  Btotute  provides:  "In  all  cases  tbe  jury 
shall  render  a  general  verdict,  and  the  court 
shaU  in  any  case  at  the  request  of  the  par* 
ties  thereto  or  either  of  them.  In  addition  to 
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the  gmeral  rerdlct.  direct  tbe  Jury  to  ftod 
upon  particular  questions  of  fact,  to  be  stated 
in  writing  by  tbe  party  or  parties  reqneetli^ 
tlie  same.  •  •  •  **  Gen.  Stat  1009,  i  6888. 
If  tbe  appellanta  had  m  desAred.  they  might 
bare  adopted  fiie  aLpptaJaefu  qnestifHU  aa 
their  own  when  they  were  submitted  to  the 
court,  or  perhaps  at  any  time  before  the  Jury 
retired  to  consider  of  their  vftrdlct;  but  it 
was  too  late,  after  the  Jury  had  returned 
with  a  general  verdict,  to  aabmlt  qtiesttons 
or  to  adopt  those  already  submitted  by  the 
other  party,  wlilch  would  amount  to  tbe 
same  thing.  It  may  be  that  tbe  court,  In 
the  exerdae  of  JndlciiU  dlacrethm.  ml^thave 
compiled  with  tLVptSianW  reaneat  and  re- 
quired the  jury  to  answer  the  questions  even 
then,  but  the  refusal  wsa  not  an  abuse  of 
that  discretion. 

[1]  The  questlona  presoited  the  «^ 
peUee  wore  written  under  mis  caption:  *'In- 
terrogatoriea  Propounded  by  tbe  Defendant 
to  be  Answered  in  Case  tbe  Verdict  is  for 
the  Plalntiffb."  It  Is  Insisted  by  tbe  appel- 
lants that  this  heading  permitting  tbe  jury 
to  refrain  from  answering  tbe  questions  If 
their  general  wdlct  ahonld  be  for  the  de- 
tttidant  was  an  Inducement  to  the  Jory  to 
find  for  tbe  defendant,  and  thus  avoid  the 
labor  and  weariness  Inddent  to  a  considera- 
tion of  Uie  questlona.  It  Is  not  unusual  bi 
preparing  questions  to  require  an  answer  to 
one  in  case  a  certain  qwdfled  answer  la 
made  to  another,  thus:  "If  you  answer  ttie 
above  questlou  In  the  afflrmatlve,  tlien  state," 
etc  Tills  practice  has  never  been  criticized, 
and  the  situation  now  presented  Is  not  ma- 
terially dUTerent  ta  principle.  We  do  not 
suppose  that  Jurors  wlU  have  so  little  re- 
gard for  thtfr  hi^  duties  as  to  And  con- 
trary to  OuiT  Judgment  In  order  to  save  a 
little  further  eflEort  and  possible  inconven- 
ience, and,  besides,  the  defendant  bad  the 
right  to  withdraw  its  questions  wlien  they 
were  returned  unanswered,  ^e  cai^ion  only 
Indicated  in  advance  a  purpose  to  so  with- 
draw them  In  case  a  verdict  was  returned 
fovorable  to  the  party  presentliUT  them.  In 
the  absence  of  any  showing  or  Indication  of 
prejudice  to  the  appellants,  we  find  nothing  In 
this  proceeding  of  which  they  can  rightfully 
complain.  Railway  Co.  v.  Moffatt.  60  Kan. 
113,  121,  SS  Faa  887. 

[S]  A  master  mechanic  In  charge  of  the 
abops  of  the  company  at  Argentine,  who  had 
been  a  long  time  In  railway  service,  and 
whose  duties  as  master  mechanic,  among  oth- 
ers, was  to  oversee  or  supervise  the  englne- 
men  and  to  look  after  engines  and  repairs 
upon  them,  who  had  been  a  locomotive  en- 
gineer and  had  also  served  as  foreman  of 
oiginee,  in  which  latter  capacity  he  had  In- 
structed engineers  In  their  duties,  was  a 
witness  for  the  appellee.  After  stating  in 
detail  the  particulars  of  his  service  and  ez- 
perlence  in  railroad  business,  the  witness  de- 
scribed the  type  of  engine  by  which  the  train 
ta  question  was  drawn  wh&i  the  fire  occur- 


red  and  in  particular  tbe  apparatus  to  pre- 
vent the  escape  of  sparks.  He  was  tbcm  ask- 
ed: **I  would  like  to  ask  you  this  question, 
Mr.  Hamilton,  Imowing  this  balance  com- 
pound engine  of  the  1800  type  as  yon  do, 
whether  or  not  such  an  engine,  mnnii^  un- 
der steam.  wHI  throw  sparks  to  a  sufficient 
height  to  be  carried,  in  a  moderate  wind,  for 
les  feet -from  the  center  of  the  tnudc,  and 
live  long  enough  to  start  a  Are  in  combustible 
matter."  An  objection  was  made  that  this 
was  not  a  proper  hypothetieal  question,  and 
that  the  witness  was  not  qualified  inasmuch 
as  be  had  stated  that  he  had  never  run  an 
engine  of  this  tyjfe.  The  objection  was  over^ 
ruled,  and  tbe  witness  answered,  *1t  will 
not"  The  witness  also  testified  that  he  taisw 
Mr.  Gellai^er,  the  engineer  on  the  totln  to 
question,  and  bad  examined  blm  for  promo- 
tion 16  or  16  years  before  and  Icnew  of  bis 
character  In  running  and  handling  eng^neff 
ever  since.  He  was  then  asked  the  question, 
"I  will  ask  yon  to  state  if  you  know  wheth- 
er or  not  he  is  a  careful,  competent,  and 
skillful  engineer."  and  answered,  "I  condd- 
er  blm  a  flrst-dass  engineer,  bodi  in  the 
handling  and  operation  and  care  of  an  en- 
^e."  This  question  and  answer  was  ob- 
jected to  on  the  ground  that  the  testimony 
was  incompetent  Irrelevant,  and  immateilaU 
and  that  the  witness  was  not  qualified  to 
answer.  These  rulings  are  complained  of. 
Concemlitf  the  one  first  referred  to,  tbe  tes- 
timony objected  to  Is  quite  sbnllar  to  that 
held  competent  in  Railroad  Co.  v.  Blaker,  68 
E:an.  244,  76  Fac.  71  (syL  B)  64  L.  B.  A. 
81,  although  that  part  of  the  question  relet' 
ing  to  the  distance  that  sparks  might  be  car- 
ried by  the  wind  and  start  a  fire  is  somewhat 
speculative.  Much  would  depend  upon  at- 
mospheric conditions,  and  tbe  degree  of  In- 
flammability of  the  combustible  matter  re- 
ferred to;  but  these  considerations  must  have 
occurred  to  tbe  Jury  in  weighing  the  evi- 
dence, ^e  witness  was  qoallfled  to  give 
testimony  upon  the  substantial  matters  in- 
volved tu  the  Inquiry,  and  It  cannot  be  held 
that  the  doubtful  features  of  the  question  led 
the  Jury  astray  In  considering  the  answer. 

The  other  question  concerning  the  engi- 
neer's skin  and  compet^cy  seems  to  be  oN 
Jectionable  within  the  principles  deplded  in 
Coal  Co.  V.  Dickson,  66  Kan.  62,  89  Pac  601, 
and  Erb  v.  Popritz,  59  Kan.  264,  52  Pac.  871, 
68  Am.  St  Bep.  862.  The  petition  alleged 
that  the  servants  of  the  company  in  charge 
of  the  locomotive  did  "carelessly  and  negll- 
gentiy  permit  sparks  and  coals  of  fire  to  es- 
cape from  said  locomotive  and  fall  upon 
plaintiffs'  said  property  and  ignite  the  same. 
*  •  •  "  The  charge  was,  not  that  the  en- 
gineer vras  incompetent  and  unskillful,  but 
that  he  was  negligent  In  this  instance.  It 
was  said  in  Brb  v.  Popritz,  supra,  that  "the 
matter  of  negligence  Is  to  be  determined  by 
the  character  of  the  spedflc  act  or  omission, 
and  not  by  the  general  character  for  care 
that  the  person  may  sustain."   The  appel- 
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lants  do  no^  however,  base  their  objection  to 
the  teatimonr  upon  this  ground,  but  say  In 
their  brief  that  to  meet  the  statntorj  pre- 
sumption of  negligence  the  burden  was  upon 
the  railway  company  to  show  that  the  aa- 
ploy6s  operating  Its  engines  were  competent 
and  skillfal.  Upon  this  Interpretation  of  the 
issue  no  good  reason  appears  why  an  ex- 
pert may  not  testify  directly  to  the  fact 
Wlgmore  says:  "Testimony  of  the  same  sort 
to  carefvtne98  or  negliffmee  of  disposition 
(when  In  Issue  or  evidential  as  to  an  em- 
ployd  or  a  party)  has  also  usually  been  re- 
ceived. Testimony  to  profe$»Umal  aMU,  con- 
cerning either  party  or  witness,  when  fur- 
nished by  professional  persons  qualified  to 
know,  is  also  generally  regarded  as  receir- 
able." 

In  Coal  Oo.  v.  Dicbaon,  6S  Kan.  62,  39  Fac 
091,  it  was  held  incompetent  to  diow  by  one 
expert  miner  that  another  miner  was  also 
exp^  But  in  the  oidnlon  It  was  said: 
"Where  a  question  as  to  the  skill  of  on  In- 
dividual arises  inddentaUy  in  the  course  of 
a  trial,  it  Is  not  uncommon  for  witnesses 
well  acquainted  with  him  and  with  his  call- 
ing to  testify  directly  as  to  his  skllL  •  •  *" 

[4]  Wltbont  deciding  whether,  under  the 
Issue  and  In  the  situation  presented,  the  evi- 
dence was  incompetent,  we  are  constrained 
to  hold  that,  if  it  was  erroneously  admitted, 
still  the  judgment  should  not  be  reversed  be- 
cause of  such  ruling.  It  cannot  be  supposed 
that.  If  the  jury  had  found  that  the  fire  in 
this  case  was  caused  by  the  negl^ent  opera- 
tion of  the  railway,  it  would  have  relieved 
the  company  from  liability  because  it  be* 
lieved  that  the  engineer  was  generally  com- 
petent and  skillful.  The  CivU  Code  provides 
(section  581  [section  6176.  Oen.  St  1909]): 
'The  ai^llate  court  shall  disregard  all 
mere  technical  errors  and  Irregularities  which 
do  not  affirmatively  appear  to  have  preju- 
dicially affected  the  substantial  rights  of 
the  party  complaining,  where  It  appears  upon 
the  whole  record  that  substantial  justice  has 
been  done  by  the  judgment  or  order  of  the 
trial  court;  and  In  any  case  pending  before 
it  the  court  shall  render  such  final  judgment 
as  It  deems  that  justice  requires,  or  direct 
such  judgment  to  be  rendered  by  the  court 
from  which  the  appeal  was  taken,  without 
regard  to  technical  errors  and  irr^larltles 
in  the  proceedings  of  the  trial  court" 

This  section  in  the  Code  revision  of  1900 
perhaps  means  but  little  If  anything  more 
than  was  intended  by  a  provision  of  the  old 
Code  continued  In  the  revision  which  requires 
the  court  to  disregard  all  errors  and  defects 
not  materially  affecting  the  substantial  rights 
of  a  party,  and  providing  that  no  judgmrait 
shall  be  reversed  for  such  errors  or  defects. 
Civil  Code,  8  141  (Gen.  St  1909,  9  6734). 
The  new  provision  is,  however,  a  later  leg- 
islative declaration  of  a  wholesome  policy 
probably  Intended  to  make  it  more  emphatic. 


It  does  not  authorise  this  court  to  substitttte 
its  own  judgment  for  that  of  the  jury.  Ifan- 
ufactnring  Oo.  v.  Bridge  Co..  81  Kan.  616, 
624,  106  Fac.  1034.  28  B.  A.  (N.  S.)  106. 
But  It  does  require  the  court  to  dlsr^ard  Im- 
material errors  and  rulings  that  do  not  ap- 
pear to  have  inflnenced  the  verdict  or  impair^ 
ed  substantial  rights.  The  ruling  must  be 
prejttdldal  as  w&l  as  erroneous,  and  preju- 
dice must  affirmative  appear,  or  the  error 
will  be  dlsr^rded.  Prejudice  may  be  said 
to  aniear  when  the  proceedingB  show  that 
the  court  or  jury  was  misled  lay  the  error, 
and  that  the  ver^et  or  Judgm«it  was  probH- 
bly  affected  to  the  injury  of  the  complaining 
party;  and  this  may  SLppear  tram  a  candid 
examination  of  the  proceedings  In  the  ll^t 
of  reason  and  common  sense.  TtM  term 
"technical  errora."  used  In  section  SSI  of  the 
Code^  Is  an  elaMlc  one;  but  it  doubtleas  was 
Intoided  to  mean  the  same  as  the  expression 
"errors  or  defects  whldi  do  not  affect  the 
substantial  rit^ts  of  the  adverse  party," 
found  in  section  141.  BtUes  of  procedure  ai^ 
of  evidence  alUn  are  Intoided  to  promote 
the  due  administration  of  justice.  Although 
they  may  not  be  disregarded.  Uiey  must  be 
BO  Interpreted  and  ap^led  as  to  fiudlitatek 
and  not  del^t,  the  purposes  for  which  they 
were  designed.  Boidclnscm  t.  Conley,  TS  Kan. 
65. 88  Pac  S4S.  It  certainly  does  not  affirma- 
tively appear  upon  this  record,  nor  does  It 
seem  probable,  that  the  substantial  rights 
of  the  complainbig  party  were  prejudicially 
affected  by  the  answers  given  to  dther  of 
the  quesUons  objected  to. 

If  It  should  be  conceded  that  the  testimony 
objected  to  was  erroneously  received,  as 
claimed,  the  error  was  of  the  nature  referred 
to  in  these  provisions  of  the  Code,  and  should 
be  disregarded. 

The  judgment  is  affirmed.  All  tlie  Justices 
concurring. 


CUNNINGHAM,  State  Auditor,  t.  NOBTH- 

WBSTERN  IMPROVEMENT  CO. 
(Supreme  Court  of  Montana.    Not.  21,  1911.) 

1.  Masteb  and  Sbbvant  ({  11*)— InDDSniAL 
Inbubance^Pttblio  Polict— Polici  Pow- 
er. 

Laws  1909,  c  67,  proTiding  for  state  in- 
dustrial ioBurance  atul  workman's  compensation 
(or  injuries,  in  case  of  employes  engaged  In  coal 
minins  within  tbe  state.  Is  a  proper  exercise  of 
police  power. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  11.*] 

2.  GonSTITDTIONAL    LAW    (f    81*)  — "POUOE 

PowKB"— Extent. 

In  general  "police  power"  extends  to  all 
the  great  public  needs  that  may  be  put  forth  in 
aid  of  what  is  sanctioned  by  nsage,  or  held 
by  the  prevailing  morality  or  strong  and  pre- 
dominant opinion  to  be  greatly  and  immediatdy 
necessary  to  the  public  welfare. 

[Ed.  Note.— For  other  cas^  see  Constitution- 
al Law,  Cent  Dig.  {  148;  Dec.  Dig.  |  81.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6.  pp.  5424-5438 ;  voL  8,  p.  7756.] 
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3.  Constitutional  Law  (|  208*)— Equalitt 
— cla8sification--g1.a8s  lxgislatioif. 

Laws  1909,  c.  67,  creating  a  state  Inanr- 
Ance  fund  for  disability  of  workmen  engaged  in 
'Coal  mining,  being  equally  applicable  to  ail  per- 
-SOQB  witbin  tbe  atate  engngra  in  the  particular- 
ly hazardous  bosiness  of  mining  coal,  is  not 
invalid  as  class  legislatioD,  as  singling  ont  a 
twrticularly  hazardous  employment,  and  sub- 
jecting it  to  burdens  not  placed  on  other  eztra- 
liazardoas  employments. 

[EA.  Ifotfc— For  other  caseB.  sea  Constitution- 
aM^v,  Cent  Dig.  H  6^-677;  Dec  Dig.  fi 

4.  Constitutional  Law  Q  208*)— Olassui- 

CATioN— Power. 

Classification ,  for  the  purpose  of  tax  legis- 
lation, or  of  regulation  under  the  police  power, 
is  a  legislative  function,  with  which  the  courts 
have  no  tight  to  interfere,  unless  it  is  so  clearly 
arbitrary  as  to  invade  constitutional  right 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |8  649^7;  Dec.  Dig.  i 

9.  Masteb  and  Bbktaht  n  11*)— Statutes. 

The  right  of  the  Legislature  to  pass  laws 
regulating  an  extrahazardous  business,  such  as 
coal  mininK,  and  to  provide  for  benefits  In  case 
of  injury  or  death,  may  be  property  based  on 
the  intention  to  reduce  economic  waste,  to  ob- 
viate breaches  and  dlsaensions  between  employ- 
ers and  employes,  raise  the  standard  of  citizen- 
ship, and  lower  the  general  burden  of  taxes  or 
-taxation,  thereby  promoting  peace,  order,  and 
moialB. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  %  II.*] 

6.  Taxation  (S  23*)  —  Taxing  Powbb  —  Ex- 
tent. 

The  right  of  the  state,  in  the  exercise  of 
police  power,  to  regulate  an  extrahazardous 
'business  and  to  provide  for  the  payment  of 
benefits  for  employ^  injured  or  killed  therein 
is  supplemented  by  the  taxing  power,  which  is 
included  In  the  police  power,  m  order  to  enable 
■the  state  to  carry  the  scheme  into  etfiect. 

[Ed.  Note.— For  other  cases,  tee  Taxation, 
Dec.  Die  <  23.*] 

7.  Taxation  (§  23*)  —  Pubfosb  —  "Public 

Purpose.'* 

Tax  levied  to  raise  a  fund  to  provide  In- 
dostrial  Insurance  and  benefits  to  injured  em- 
ployes engaged  in  the  extrahazardous  occupa- 
tion of  coal  mining  ia  for  a  "public  purpose," 
notwithstanding  the  act  operates  to  the  direct 
benefit  of  tbe  injured  employ^  or  bis  depend- 
ents, and  not  directly  to  the  puUlc  generally. 

[Hid.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  66;  Dee.  Digri^.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6^  pp.  5S1S-0817 ;  vol.  8,  p.  7773.] 

8.  JuBT  (8  11*)— TaiAL  BT  JuBT— Right. 

Const.  U.  S.  Amend.  7,  providing  that  the 
right  to  trial  by  jury  Bhail  remain  inviolate, 
■does  not  guarantee  a  trial  hj  jury  in  a  civil  ac- 
tion in  a  state  conrt 

[Ed.  Note.— For  other  cases.  Cent, 
mg.  II  19-21;  Dea  Dig.  |  11.*] 

■9.  JuKT  (i  10*>— Tbial  BT  JuET— Right. 

State  Const  art.  3,  }  23,  providing  that 
the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  Inviolate,  applies  only  to  cases 
where  right  of  trial  by  jury  existed  at  the 
adoption  of  the  ConatltuUon. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig,  S  10.*] 

10.  JOBT    (i  19*)— QSlAL  BT  JUBT— LiHITA- 

TiOR— Claims. 

State  Const  art.  8,  |  23,  providing  that  the 
right  of  trial  by  jury  shall  remain  inviolate, 


and  referring  to  dvil  cases,  did  not  confer  the 
right  to  trial  by  jory,  in  a  special  proceeding 
to  obtain  the  benefits  of  Laws  1909,  c.  67.  pro- 
viding a  scheme  for  industrial  Insurance  for 
persons  engaged  In  coal  mining  within  the 
state,  and  their  dei>endentB,  in  case  of  injury 
or  death  in  the  course  of  their  occupation; 
and  hence  such  act  was  not  nnconstltotional,  as 
depriving  those  subject  to  its  terms  of  their 
light  to  trial  by  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Dec. 
Dig.  i  19.*] 

11.  CoNsrrrunoNAL  Law  251*)  —  "Dub 
Pboobbs  or  Law." 

The  phrase  "due  process  of  law"  does  not 
necessarily  mean  trial  or  hearing  by  judicial 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  K  726,  727;  Dec.  Dig.  S 
251.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2227-2256J 

12.  Con  STmmoNAL  Law  (|  287*)— Due  Pbo- 
CESB  or  Law  —  QcionFATion  Tax  —  Em- 
plotAb'  Beneitt. 

Laws  1909,  c.  67,  provides  a  scheme  of  ac- 
cident insurance  and  disability  benefits  for  em- 
ployes in  coal  mines,  and  rMuirea  the  funds  to 
be  provided  by  a  payment  01  1  per  cent,  of  the 
wages  of  sudi  employes,  and  a  tax  on  tbe  em- 
ployer of  1  cent  for  each  ton  of  coal  mined. 
Held,  that  such  impost  was  in  the  nature  of 
an  occupation  or  license  tax :  and  hence  the 
scheme  provided  for  its  collection  did  not  oper- 
ate to  deprive  either  the  miners  or  their  em- 
ployers oT  their  property  without  doe  process  of 
law. 

[Ed.  Note.— For  other  eases,  see  Oonstitution- 
al  Law.  Dec.  Dig.  |  287.*] 

13.  Masteb  and  Sebvant  (S  11*)— Injotdes 
TO  Servants— Compensation  Act — Police 
Poweb, 

Laws  1909,  c.  67,  providing  for  an  in- 
demnity to  be  paid  to  Injured  employes  engaged 
in  coal  mining,  was  not  invalid  as  a  police  regu- 
lation, because  it  provided  for  the  payment  to 
an  injured  employ^  of  his  compensation  in  a 
lump  sum. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  11.*] 

14.  Masteb  and  Sutant  (|  11*)— Injubibs 
TO  Servant— MxNEBs'  Coupen8atxon  Act— 
Validity. 

Laws  1909,  c.  67,  providing  for  indemnity 
and  benefits  to  injured  persons  engaged  in  coal 
mining,  to  be  paid  from  a  fund  collected  from 
an  assessment  levied  on  both  employer  and  em- 
ploy6  is  not  unconstitutional,  because  it  does  not 
differentiate  betmen  a  careful  and  a  careless 
employer. 

[Ed.  Note^For  other  case^  see  Master  and 
Servant,  Dee.  Dig.  I  11.*] 

IB.  CoNBrmnioNAL  Law  (I  SO*)— Judicial 
PowEB — Workmen's  Compensation  Act 
—Judicial  Duties— Administbative  Om- 

OBBB. 

Minen'  compensation  act  (Laws  1909,  c. 
67),  pTOvidiiv  indemnity  for  injured  employ^ 
coined  in  coal  mining,  from  a  fund  to  be  col- 
lected from  tax  levied  on  the  woi^men  and  the 
coal  operators  In  accordance  with  tlie  amount 
of  coal  mined  and  the  amount  of  wagee  paid, 
and  providlu  a  summary  method  for  toe  dispo- 
sition of  claima  filed  under  the  law,  ia  not  un- 
constitutioiial,  as  conferring  judicial  power  on 
the  State  Auditor  having  charge  thereof. 

[Ed.  Note.— For  other  cases,  see  Constltntlon- 
ai  Law,  Cent  Dig.  ||  14a-l47;  Dec.  Dig.  i 
80.*] 


•ror  other  eases  see  Mmetoplo  and  seeuea  NCKBSR  In  Dsa  Dig.  *  Am.  Dig.  K«r  No.  Beriss  *  Rsp'r  Indexes 


Digitized  by 


Google 


S56 


119  PAcino 


BBPORTBR 


(Uont 


16.  CONBTITUTIOIIAL  LAW    (5  246*)— MiMBBS* 

COUPEMSATION  ACT— EqUAI,  PbOTBCTION  0» 

Laws. 

Since  the  mlDen'  compensation  act  (Laws 
1909.  c.  67),  providing  for  compensatton  to  In- 
jured employ^  engaged  in  mining,  to  be  for- 
nished  out  of  a  fond  collected  from  mine  opera- 
tors in  proportion  to  Uie  amount  of  coal  mined 
and  sold  and  the  amount  of  wages  paid,  does 
not  protect  the  employer  who  furoishes  com- 
penaatioa  under  the  act  from  being  sued  for  the 
injury  and  compelled  to  pay  twic^  the  act  1b 
inralid,  as  depriving  such  an  employer  of  the 
equal  jnotection  of  laws. 

\JliA.  Note.— For  other  eases,  see  ConstltntloD< 
al  I«w,  Dm.  Dig.  i  245.*] 

Appeal  District  Gonrt,  Lewis  and 

Olark  Gonnty;  J.  Miller  Smith,  Judge. 

SabmlBslon  of  controversy  on  agreed  state- 
ment of  fticts  of  Harry  B.  Cunningham,  as 
State  Auditor  of  the  State  of  Montana, 
against  tbe  Northwestern  Improvement  CJom- 
paoy.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Bevened  and  remanded. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and 
R,  F.  Oaines,  for  appellant  Albert  J.  Galen, 
Atty.  Gen.,  and  J.  A.  Foor^  Asst.  Atty.  Goi., 
for  respondent. 

SMITH,  J.  ^18  Eleventh  Le^slatlve  As> 
sonbly  passed  "an  act  to  create  a  state  ac- 
ddent  tasunuice  and  total  permanent  dis- 
ability fund,  tor  coal  miners  and  employes 
at  coal  wasbm  in  tbe  state  of  Montana, 
and  providing  tor  the  maintenance  and  man- 
agement of  tbe  same;  extending  and  defin- 
ing tbe  duties  of  tbe  State  Auditor,  and  fix- 
ing poialtles  for  Uie  violation  of  tbe  pro- 
vlsiras  of  this  act"  See  chapter  67,  pw  81. 
lAwa  <tf  1900:  In  order  to  underatand  tbe 
act  in  detaU,  it  seems  advisable  to  quote  It 
In  full.   It  reads  as  follows: 

"Section  1.  All  workmen,  laborers  and 
anployes  employed  in  ^d  around  any  coal 
mines,  or  In  and  around  any  coal  washers  In 
which  coal  is  treated,  except  office  employes, 
Boperlntendents  and  general  managers,  shall 
he  insured  in  accordance  with  the  provisions 
of  this  act,  against  acddrats  occurring  in  the 
course  of  tibelr  occupations. 

"Soc  2.  AH  corporations,  partnerships,  as- 
sociations or  persons  engaged  in  the  busi- 
ness of  operating  any  coal  mine  or  coal 
washers  in  the  state  of  Montana  shall  pay 
to  the  Auditor  of  the  State,  within  five  days 
atter  tbe  monthly  wages  at  the  particnlar 
mine  shall  have  been  paid,  one  cent  per  ton 
on  the  tonnage  of  coal  mined  and  shipped, 
or  sold  locally,  or  having  been  mined  Is 
ready  for  shipment  or  sale  during  the  month 
for  which  the  wages  were  paid;  and  all 
perscms  moitloned  in  section  1  einployed  In 
and  about  coal  mines  shall  allow  to  be  de- 
ducted from  their  gross  monthly  earnings 
one  per  cent  tliereof,  the  deduction  to  be 
made  by  the  agent  manager,  or  foreman  of 
any  corporation,  association,  partnership. 


person  or  persons  engaged  In  tlie  business  of 
operating  any  coal  mine  or  coal  washer,  and 
paid  to  the  State  Auditor  within  five  days 
after  such  monthly  wages  have  been  paid. 

"Sec.  8.  lue  agent  manner,  foreman  or 
accountant  of  any  corporation,  partnership, 
assodatlan,  person  or  persona  engaged  in 
mining  coal  in  Montaiui,  shall  on  or  before 
the  fifth  day  succeeding  the  pay  day  at  his 
respective  mine,  make  report  under  oath  to 
the  State  Auditor  as  to  the  tonnage  mtoed 
and  subject  to  the  payment  of  one  per  cent 
per  ton  thereon;  and  stating  the  gross  earn- 
ings subject  to  the  one  per  cent,  deduction 
as  provided  in  this  act  accMupanled  by  a 
certified  check  In  full  tor  the  amotfnt  of  thfr 
tax  provided  In  section  2  of  this  act.  It 
shall  be  unlawful  for  any  person,  employer^ 
employ^  corporation,  partnership,  associa- 
tion or  union  to  make  any  cwtract  waiving, 
avoiding  or  affecting  tbe  full  legal  effect  of 
this  act 

"Sec  4.  It  is  hereby  made  tbe  duty  of  tbe 
State  Auditor  to  receive  all  numeys  as  pro- 
vided for  to  this  act  and  to  swd  the  propnr 
acknowledgment  to  the  person  making  such 
remittance.  3^  Auditor  shall  pay  all  mon- 
eys 80  received  by  him  to  the  State  Treas* 
nrer,  wtao  shall  keep  such  sums  in  safo  cus- 
tody In  a  distinct  fund  to  be  known  as  the 
^Bplojen  and  employes  oo-operative  tosnr- 
ance  and  total  permanent  disability  fond. 
The  State  Treasurer  must  tovest  the  surplus 
of  this  fund  to  safo  and  convertible  stote, 
county  or  city  txmds,  or  bonds  of  the  United 
Stotes.  All  toterest  accruing  tnm  such  to- 
vestmetto  shall  he  accredited  to  this  insure 
ance  fund.  The  bond  of  the  Stoto  Treasurer 
shall  be  liable  tor  such  funds,  and  it  shall 
he  bis  duty  to  keep  accurato  accounte  of  the 
reoeipte  and  disbursemoate  of  such  money. 

"Sec.  5.  The  Auditor  of  State  shall  keep 
full  statistics  of  tbe  opwatlon  of  this  fune- 
tltm  of  bis  department  to  the  event  of  death 
1^  acddttit  of  an  employe  insured  under  this 
act,  who  shall  have  come  to  his  death  In 
tbe  coarse  of  his  uuployment  and  by  causes 
arlstog  therein.  Tbe  Auditor  of  State  upoa 
being  satlsfled  by  adequate  evidence  of  such 
death  shall  Issue  a  warrant  upon  tbe  Stete 
Treasurer  to  persons  dependent  upon  the  de- 
ceased, these  warrants  to  issue  to  the  fol- 
lowing order:  (1)  To  surviving  wife  and 
child,  or  cbildrai,  in  equal  shares,  and  if 
neither  wife  or  cbUd,  or  dilldren  be  alive, 
tbm  (2)  to  survivtog  parents  who  are  de- 
pendent or  partially  so,  upon  tbe  deceased; 
If  none,  then  (8)  to  such  other  relatives  of 
the  deceased  as  survive  him  and  are  depends 
ent  upon  falm,  to  the  sum  of  three  thousand 
($8,000.00)  dollars. 

"A  workman  rectivtog  injuries  whldi  per- 
manently incapacitate  him  from  the  per- 
formance of  work  shaU  receive  a  compmsa- 
tlon  monthly,  not  to  exceed  («e  dollar  (|1.0(^ 
a  day  for  each  working  day.  Oompensatlon 
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^or  permanent  Injary  shall  not  be  allowed 
until  after  the  erplratlon  of  twelve  weeks 
from  the  time  such  Injuriea  were  sustained, 
provided  that  the  medical  practlttoner  ex- 
amines and  pronounces  the  Injury  as  belnc 
permanent,  compensation  may  then  be  allow- 
•ed  from  commencement  of  disability.  The 
Auditor  of  State,  however,  may,  when  in  his 
Jndgment  he  deems  It  advisable,  use  so 
mnch  of  the  fonds  as  la  necessary  in  the 
procaring  of  a  medical  practitioner,  for  the 
pnrpose  of  examination  or  treatment  under 
this  act,  tor  such  injnrles  as  herein  men- 
tioned compensation  shall  continue  during 
■disability,  or  until  settlement  If  effected  as 
provided  for  In  section  9  of  this  act  Total 
or  permanent  disability  shall  consist  of  the 
loss  of  both  l^s  or  both  arms,  the  total  loss 
«f  eyesight  or  paralysis,  or  other  conditions 
incapacitating  bim  from  work,  caused  by 
accident,  or  injnrles  received  during  employ- 
ment as  specified  by  this  act;  provided,  that 
if  death,  as  a  result  of  tbe  Injnry,  ensnee  at 
M  period  not  longer  than  one  year  from  date 
ot  accident  the  sum  of  three  thousand  dol- 
lars ($3,000.00)  shall  be  paid  the  deceased 
workman's  dependents  as  hereinbefore  pro- 
dded. The  representatives  of  a  foreigner, 
except  the  widow  or  dependent  children,  who 
were  not  living  within  the  country  at  the 
time  of  the  accident  shall  have  no  claim 
for  the  compensation  provided  for  In  this 
act  Sach  foreign  person  shall  file  their  for- 
-elgn  address,  If  married,  with  the  office  of 
their  employer  with  whom  they  are  employ- 
ed and  duplicate  thereof  with  the  State  Au- 
ditor, giving  their  wife's  name  and  dep«id- 
ent  children,  and  such  other  Identification  as 
may  be  required  by  the  Auditor  of  State. 
Loss  of  any  limb  or  eye,  caused  by  accident 
to  a  workman  while  employed  as  provided 
for  in  this  act  shall  be  compensated  for  In 
the  sum  of  one  thousand  ($1,000.00)  dollars, 
provided,  that  in  the  event  there  shall  be 
no-  funds  available  in  the  fund  to  pay  the 
Auditor's  warrant  when  drawn  the  same 
shall  draw  Interest  out  of  the  fund  at  the 
Tate  of  tm  per  cent  per  annum  until  such 
warrant  Is  called  for  payment  by  the  Treas- 
urer which  shall  be  as  soon  as  the  fund  Is 
sufficient  to  pay  the  same  with  its  Interest 
when  due. 

"Sec.  6.  Where  a  workman  is  entitled  to 
monthly  payments  under  this  act  shall 
file  with  the  Auditor  of  State  his  applica- 
tion for  such,  together  with  a  certificate 
from  the  county  physician  of  the  coun^ 
wherein  he  resides,  attested  before  a  notary 
public. 

"Sec.  7.  If  any  person  or  persons,  com- 
pany or  corporation  who  Is  then  paying  into 
this  insurance  fund  shall  believe  that  any 
person  or  persons  are  obtaining,  or  having 
made  application  to  obtain  benefits  thereun- 
der improperly  or  fraudulently,  and  shall  file 
his  written  request  that  such  person's  claim 
be  Inreetlgated,  the  State  Auditor  must  upon 
43m  receipt  of  nich  request  request  the  Sec- 


retary of  the  State  Board  of  Health  to  make 
an  examination  for  the  purpose  of  this  act 
and  his  certificate  as  to  the  condition  of  the 
person  or  persons  with  refer^ce  to  their 
rights  to  benefit  under  this  act  shall  be  con- 
duslve  evidence  as  to  bis  condition. 

"Sec,  &  If  the  workman  refuses  to  submit 
hhnself  to  such  examination,  or  In  any  way 
obstructs  the  same,  his  right  to  compensation 
under  this  act  shall  be  suspended  until  such 
examination  takes  place,  and  shall  absolutely 
cease  unless  be  submits  himself  for  an  ex- 
amination within  one  month  after  being  re- 
quired to  do  so. 

"Sec.  9.  When  any  monthly  payment  has 
been  made  t6  a  workman  for  any  period 
whatever,  the  liability  under  this  act  may, 
on  the  application  by,  or  on  behalf  of  the 
workman,  be  redeemed  by  the  payment  of  a 
lump  sum,  which  in  no  Instance  shall  be  In 
excess  of  the  amount  specified  as  death  in- 
demnity and  all  monthly  payments  made 
prior  shall  be  deducted  from  such  settlement 

"Sea  10.  The  Auditor  of  State  shall  report 
tta  January  of  each  year  to  the  Governor  of 
the  experience  and  business  of  this  function 
of  his  department,  and  shall  have  plenary 
power  to  determine  all  disputed  frases  which 
may  arise  in  its  administration  not  herein 
provided  for,  and  to  recommend  in  his  report 
the  rates  or  pranlum  necessary  In  order  to 
preserve  such  fund,  and  shall  order  paid  such 
Indemnification  as  herein  provided.  He  shall 
have  power  to  d^lne  the  insurance  provisions 
of  this  act  1^  regnlations  not  inconsistait 
therewith  and  shall  prescribe  the  character 
of  the  monthly  or  otiier  reports  required  of 
the  parties  liable  hereunder  and  the  charac- 
ter of  the  proofii  of  deaths^  or  to  total  per- 
manent disability,  and  shall  have  power  to 
make  all  othw  orders  and  rules  necessary  to 
carry  out  the  true  Intent  of  this  act 

"Sec  11.  No  mmay  paid  or  payable  In  re- 
spect of  insurance  or  monthly  compensation 
under  this  act  shall  be  capable  of  bdng  as- 
signed, charged,  taken  Into  execution,  or  at- 
tached, nor  shall  Qie  same  pass  to  any  other 
person  by  operation  of  law;  and  the  accept- 
ance of  pecuniary  boieflt  under  the  provi- 
sions of  this  act  shall  operate  to  release  the 
person  or  persons,  corporation,  partnerships, 
or  assodationa  causing  sncfa  Injuries  or  death 
for  which  benefits  are  so  claimed,  who  shall 
have  paid  the  assessment  provided  in  section 
2  of  this  act  and  also  the  employer,  officers 
and  agents  thereof  from  all  liability  and 
claim  arising  from  snch  injuries  or  death. 
The  commencement  of  a  suit  to  recover  for 
such  injuries  or  death  shall  operate  as  a  for- 
feiture of  the  right  to  benefit  under  this  act 

"Sec.  12.  A  manager,  agent,  foreman,  ac- 
countant person  or  persons  who  represent 
any  corporation,  partnership,  association,  per- 
son or  persons,  engaged  in  the  mining  or 
management  of  any  coal  mines  or  coal  wash- 
ers in  Montana,  or  person  or  persons  liable 
for  the  payment  herein  provided  fbr,  who 
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shall  violate  the  Intent  of  this  act  hy  Inac- 
curate reports  of  tonnage  of  coal  produced 
by  them,  or  the  earnings  of  employ^  In  their 
employ,  or  who  in  any  manner  hinders  or  oh- 
Htructs  the  Auditor  of  State  In  ascertaining 
facts  bearing  upon  any  case  provided  for  In 
this  act  or  who  may  refuse  correctly  to  make 
out  such  reports  as  are  required  by  this  act, 
or  as  requested  by  the  Auditor  of  State,  or 
submit  to  its  provisiouB,  wben  liable  there- 
for, or  who  shall  fraudulently  obtain  benefits 
hereunder  shall  be  fined  for  each  oltense  the 
sum  of  not  less  than  one  hundred  ($100.00) 
dollars  nor  more  than  five  hundred  (1500.00) 
dollars  and  Imprisonment  in  the  county  Jail 
for  a  period  of  not  less  than  one  month  nor 
more  than  six  months,  or  by  both  such  fine 
and  Imprisonment 

"The  proceeds  of  all  fines  shall  be  forward- 
ed to  the  State  Treasurer  and  by  blm  credit- 
ed to  the  insurance  fund. 

"Sec.  18.  This  act  to  be  in  full  force  and 
effect  from  and  after  the  first  day  of  October, 
nineteen  hundred  and  ten,  benefits  to  com- 
mence four  months  thereafter." 

On  January  25,  1811,  an  agreed  statement 
of  facts  was  filed  In  the  district  court  for 
Lewis  and  Clark  county,  as  follows: 

"Ck>me  now  the  plaintiff  and  defendant  In 
the  above-entitled  action,  and  present  and 
submit  to  the  above^tltled  court  the  follow- 
ing agreed  case,  containing  the  facts  upon 
which  this  controversy  depends,  as  follows. 
to  wit: 

"1.  That  plaintiff  is  now,  and  at  all  times 
herein  mentioned  has  been,  the  duly  elected, 
qualified,  and  acting  State  Auditor  of  the 
state  of  Montana. 

"2.  That  defendant  Is,  and  was  at  all  times 
herein  mentioned,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  Jersey,  and  is,  and  was 
at  all  times  herein  mentioned,  and  particular- 
ly during  the  month  of  October,  1910,  engag- 
ed In  the  business  of  operating  coal  mines 
and  coal  washers  at  or  near  Bed  Lodge,  In 
the  state  of  Montana. 

"3.  That  on  the  20th  day  - of  November. 
1910,  the  monthly  wages  for  the  month  of 
October,  1910,  of  all  workmen,  laborers,  and 
employes  of  defendant  were  paid  by  defend- 
ant. 

"4.  That  during  the  month  of  October, 
1910,  defendant  mined  from  Its  mines  at  or 
near  Red  Lodge,  Montana,  and  either  ship- 
ped or  sold  locally  fifty-nine  tbonsand  six 
hundred  and  fifty-one  (69,661)  tons  of  coal. 

"S.  That  the  gross  monthly  eamlnsa  ct  aU 
workmen,  laborers  and  employes  employed  In 
and  around  the  coal  mines  of  the  defendant,' 
and  in  and  around  Its  coal  washers  in  which 
coal  iB  treated,  except  Its  office  onployte, 
superintendents,  and  general  managers,  for 
the  month  of  October,  1910,  was  the  siuu  of 
979.000.47. 

"6.  Tbat  under  the  provisions  of  idiapter 
67  of  tbe  Eleventh  Session  Laws  of  the  state 


of  Montana,  enUtled  "An  act  te  create  a 

state  accident  insurance  and  total  permanent 
disability  fund,  for  coal  minras  and  employte 
at  coal  washers  in  tbe  state  of  Montana,  and 
providing  for  the  maintenance  and  mani^e- 
ment  of  the  same;  extending  and  defining 
the  duties  of  the  State  Auditor;  and  fixing 
penalties  for  the  violation  of  the  provisione 
of  this  act" — ^plaintiff  demanded  of  the  de~ 
fendant  one  cent  par  ton  on  the  tonnage  of 
coal  mined  and  either  shipped  or  sold  locally 
by  defendant  during  tbe  month  of  October,. 
1910.  to  wit,  the  sum  of  $596.61,  and  de- 
manded of  the  defendant  one  (1%)  per  cent 
of  the  gross  monthly  earnings  of  all  work- 
men, laborers,  and  employes  employed  in 
and  around  the  coal  mines  of  the  defendant, 
and  In  and  around  Its  coal  washers  in  which 
coal  is  treated,  except  its  office  employes, 
superintendent,  and  general  managers,  for 
the  month  of  October,  1910,  amounting  to 
$790,  making  a  total  of  $1,386.51;  and  that 
defendant  has  failed  and  refused  to  pay- 
said  amount,  or  any  part  thereof. 

"7.  That  some  of  the  employ^  of  tbe  de> 
fendant  have  protested  against  the  deduction 
by  said  defendant  of  one  (1%)  per  cent,  or 
any  other  amount,  from  their  gross  monthly 
earnings,  as  provided  by  said  chapter  67; 
and  some  of  the  employes  of  the  defendant 
have  consented  to  the  deduction  of  one  (1%> 
per  cent  from  their  gross  monthly  earnings, 
under  tbe  provisions  of  said  chapter  67. 

"a  That  If  plaintiff  Is  entitled  to  recover 
upon  this  case  he  will  be  entitled  to  interest 
on  the  amount  of  recovery  from  the  26th  day- 
of  November,  1910. 

"This  controversy  is  submitted  upon  the 
foregolng  agreed  case,  under  the  provisions 
of  sections  7254,  7255,  and  T256,  Revised 
Codes  of  the  state  of  Montana,  for  the  pur- 
pose of  determining  tbe  constitutionality  of 
chapter  67  of  the  Eleventh  Session  Laws  of 
the  state  of  Montana,  under  the  agreed  state 
of  facts  here  presented." 

The  district  court  adjudged  that  the  plain- 
tiff, as  auditor,  have  and  recover  of  the  de- 
fendant the  sum  of  $1386.61,  with  interest 
thereon  from  the  26th  day  of  NovMnba-.. 
1910,  together  with  costs.  From  that  Judg- 
ment, the  defendant  has  appealed. 

On  the  part  of  the  appellant  it  Is  con- 
tended: 

(1)  The  act  does  not  amount  to  an  exerdse 
of  the  police  power,  so  called,  because  not 
preventive  In  Its  nature,  and  because  it  does 
not  serve  any  of  the  necessary  ends  of  police 
l^lslat^on. 

(2)  If  the  subject  were  one  which  could 
be  handled  under  the  police  power,  so  called, 
the  act  Is  daas  legislation. 

W  The  act  operates  to  deprive  ttaose  lob- 
Ject  to  Its  terms  _of  their  right  to  trial  by 
Jury,  guaranteed  tib  them  the  federal  and 
state  Constitutions. 

The  act  operates  to  take  pn^erty  with- 
out due  process  of  law,  and  violates  the  pnK 
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Tlslons  of  the  federal  GtHUtttntlon,  as  well 
as  article  8,  |  27,  of  the  Constitution  of  the 
state  of  Afontana. 

(S)  In  reserrlnc  to  the  ^pl<^  his  right 
to  an  actl<ni  at  law,  the  act  denies  to  the 
mine  <q;»erator  the  equal  protection  of  the 
laws. 

00  The  prorlBlon  for  payment  to  an  la- 
Jnred  nnployfi  of  his  compensation  In  a  lump 
sum  defeats  the  purpose  of  the  act  ItseU^ 
viewed  as  a  poUce  regulation. 

(7)  The  act  does  not  dlfterentlate  between 
a  careful  and  a  careless  employer. 

(8)  The  act  lodges  Judicial  power  In  the 
State  Auditor. 

We  shall  not  endeavor  to  consider  the 
points  raised  in  the  foregoing  order,  be- 
cause It  win  be  noted  that  many  of  them 
comprehend,  Incidentally,  questions  of  law 
Involved  in  others. 

At  the  outset.  It  may  be  stated  that  the 
act,  viewed  as  a  whole,  presents  certain  fun- 
damental propositions,  novel  In  this  Juris- 
diction, which,  although  they  have  lately 
been  the  subject  of  serious  consideration  by 
courts  and  students  of  present  day  condi- 
tions. Involving,  as  they  do,  grave  questions 
of  oouBtltutional  law,  as  well  as  of  econom- 
ics, are  yet  so  comparatively  new  in  con- 
ception that  their  supposed  basic  principles 
have  not  been  recognized  as  sound  by  some 
tribunals  and  law  writers,  and  may  be  said 
not  to  have  been  accepted  In  their  entirety 
by  any  court  It  will  not  suffice  to  say  tbat 
because  the  theory  or  design  of  the  lawmak- 
ing power,  as  evidenced  by  the  act,  Is  one 
which  Is  not  only  new  in  principle,  but  rev- 
olutionary of  certain  preconceived  and  deeply 
rooted  notions  of  lawyers,  therefore  the  act 
is  uuconstitutional.  Nevertheless,  it  is  the 
duty  of  courts  to  Jealously  guard  the  consti- 
tutional rights  of  the  citizen. 

It  is  matter  of  common  knowledge,  among 
lawyers  and  laymen  alike,  that  our  present 
system  of  compensation  for  injury  or  death 
of  an  employ^,  caused  by  the  actnal  or  Im- 
puted negligence  of  his  employer,  has  given 
rise  to  conditions  which  seem  to  demand  an 
abrogation  of  that  system.  This  demand  is 
so  widespread  and  insistent  that  we  shall 
do  well  to  inquire  Into  the  reasons  therefor. 

In  this  state,  the  affirmative  defenses  of 
contributory  negligence  and  assumption  of 
rl^,  Including  in  the  latter  the  negligence 
of  a  fellow  servant,  are  still  generally  avail- 
able to  the  employer.  The  result  Is  that  in 
many  cases  the  maimed  employ^,  and,  in 
case  of  his  death,  his  dependrats,  are  oblig- 
ed to  bear  the  whole  burden  of  misfortune. 
He  or  they  may  suffer  the  humiliation  of 
becoming  public  charges,  with  the  consequeot 
additional  exi>ense  to  the  taxpayer.  The  In- 
jury or  death  may  have  been  the  result  of 
Inevitable  accident  in  the  course  of  the  em- 
ployment, In  which  event  the  workman  Is 
(he  sole  victim.  Whatever  may  be  the  rea- 
son therefor,  actions  for  damages  for  person- 
al Injury  and  death  have  Increased  «ioi- 


mouBly  in  nnmbtt  In  the  past  few  years.  It 
Is  notorlona  that  but  a  small  proportion  of 
the  mon^s  forced  from  the  employer  In 
these  cases  finds  Its  way  Into  tiie  po&ets  of 
the  plaintiff.  The  remainder  Is  frittered 
away  In  payment  of  counsel  fees,  witness 
fees,  court  costs,  and  other  necessary  ex- 
penses of  litigation.  The  records  of  this 
court  dlsf^ose  that  our  best  and  most  high- 
minded  lawyers  have*  as  was  th^  duty,  ad- 
vocated the  cause  of  the  plaintiff  In  many 
of  these  cases;  nevertheless,  the  fact  re- 
mains that  the  solicitor  of  ptfsonal  injury 
cases  is  a  hateful  reality,  and  much  unneces- 
sary and  Ill-advised  litigation  results  from 
his  activities.  These  cases  are  prolific  of 
perjury  and  subornation  of  false  swearing. 
They  also  add  a  great  weight  to  the  burden 
of  the  taxpayer.  Some  plaintiffs  have  lost 
meritorious  causes,  and  many  defendants, 
especially  public  service  corporations,  have 
been  mulcted  In  heavy  damages  in  actions 
where  the  great  preponderance  of  the  evi- 
dence was  in  their  favor.  Jurors  In  some 
communities  are,  unconsciously  perhaps,  prej- 
udiced against  corporations,  as  such.  In 
practical  application,  our  present  system  does 
not  afford  the  equal  protection  of  the  laws  to 
certain  defendants.  It  is  Impossible  not  to 
recognize  the  fact  that  the  defendant's  abili- 
ty to  pay  Is  often  used  as  a  basis  for  cal- 
culating the  compensation  due  the  plalntUf. 
Personal  Injury  cases  breed  class  hatred,  as 
between  capital  and  labor,  In  Its  most  viru- 
lent form. 

[1]  1.  Can  this  statute  be  upheld  as  a 
proper  exercise  of  the  police  power  of  the 
state?  We  shall  first  concern  ourselves  with 
the  police  power  generally,  as  applied  to  the 
act.  It  Is  contended  on  the  part  of  the  ap- 
pellant that  the  measure  Is  not  designed  to 
prevent  the  evils  growing  out  of  and  Inddeut 
to  the  present  system  of  actions  for  fault, 
because  It  does  not  abolish  such  actions.  We 
shall  discuss  this  question  later,  but  here  it 
may  be  suggested  that  if  the  act  has  a  rea- 
sonable tendency  to  accomplish  the  desired 
result  it  ought  to  be  upheld,  so  far  as  tbat 
point  Is  concerned. 

We  think  it  cannot  be  doubted  that  many 
employes  and  dependents  of  employes  who 
actually  have  a  good  cause  of  action  under 
the  common-law  and  statutory  procedure 
now  In  force  will  voluntarily  resort  to  the 
provisions  of  the  act  to  save  the  expense  and 
delay  necessarily  incident  to  litigation  in 
the  courts.  Be  that  as  it  may,  the  members 
of  the  L^islature  by  whom  the  act  was 
passed  were  evidently  of  opinion  that  such  a 
result  would  or  ml^t  ensue,  and,  as  the 
question  was  one  essentially  for  their  deter- 
mination, the  courts  ought  not  to  declare  oth- 
erwise, unless  they  are  able  to  say  that  it 
has  no  such  tendency. 

Let  us  first  disabuse  our  minds  of  the  no- 
tion that  a  claim  for  indemnity  under  this 
act  is  either  a  suit,  an  action,  or  a  cause  of 
actton.  It  la  nether.  Xlie  act,  as  distinctly 
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Indicated  by  its  title,  provides  for  a  state 
accident  tnsnrance  and  total  permanent  dis- 
ability fond  for  coal  miners.  By  its  tenna, 
a  method  of  compensation  Is  provided  for 
injury  or  death  of  a  coal  miner,  r^ardless 
of  the  manner  In  which  the  injury  was  in- 
flicted or  the  death  caosed.  It  ignores,  and 
was  Intended  to  ignore,  any  question  of 
UluM  on  the  part  of  either  employer  or  em- 
ploy&  It  provides  an  insurance  for  persons 
who  have  no  canse  of  action  at  law,  and  ex- 
tends Its  benefits  also  to  those  who  have  a 
cause  of  action,  If  they  so  elect  Bnt  we 
may,  for  the  moment, '  disregard  the  latter 
consideration,  and  treat  the  act  as  simply 
providing  indemnity  for  those  who  could  not 
snocessfully  prosecute  an  action  in  the  courts. 
So  regarded.  It  li  wmpntlally  extrajudicial  in 
character. 

[2]  The  police  power  of  the  state  is  not  to 
be  rigidly  defined,  or  confined  to  set  cases. 
Mr.  Alfred  Bossell,  in  his  work,  Police  Pow- 
ers of  the  State  (pages  25  and  26),  says: 
"Wliat  the  police  power  is,  and  what  its  ex- 
tent and  limitations  are,  can  only  be  ascer- 
tained by  the  gradual  processes  of  judicial 
Inclusion  and  exclusion  as  the  cases  present- 
ed for  decision  require."  Professor  Kmst 
Freund  says:  "From  the  mass  of  dedslona, 
In  which  the  nature  of  the  power  has  been 
discussed,  and  its  application  either  conced- 
ed or  denied,  It  Is  possible  to  evolve  at  least 
two  main  attributes  or  characteristics  which 
differentiate  the  police  power:  It  alma  di- 
rectly to  secure  and  promote  the  public  wel- 
fare, and  it  does  so  by  restraint  and  com- 
pufslon."  Freund,  Police  Power,  {  3,  p.  3. 
Mr.  Justice  Holmes,  speaking  for  the  Su- 
preme Court  of  the  United  States,  In  Noble 
State  Bank  r.  Haskell,  219  U.  8.  104,  31  Sup. 
Ct  186,  6S  L.  Ed.  112,  32  L.  B.  A.  (N.  S.) 
1062,  said:  **If  we  have  a  case  within  the 
reasonable  exercise  of  the  police  power,  no 
more  need  be  said.  In  a  general  way,  the 
police  power  extends  to  all  the  great  public 
needs.  It  may  be  pat  forth  In  aid  of  what 
Is  sanctioned  by  usage,  or  held  by  the  pre- 
vailing morality  or  strong  and  predominant 
opinion  to  be  greatly  and  immediately  neces- 
sary to  the  public  welfare." 

For  the  purposes  of  this  case,  let  us  turn 
from  its  humanitarian  features,  and  suppose, 
for  the  moment,  tbat  the  sole  object  of  the 
act  Is  to  prevent  persons  Injured  In  coal 
mines,  and  their  dependents,  from  becoming 
public  chafes.  Viewed  in  this  light,  the  pri- 
vate ben^ta  to  be  derived  from  the  law 
may  be  disregarded,  and  Its  primary  object 
held  to  be  one  of  puUlc  concern  solely.  More- 
over, tt  cannot  be  doubted,  we  think,  that 
tfbe  genwal  welfare  of  the  state  and  its 
standing  among  its  sister  atates,  as  well  aa 
among  persmia  generally,  neceasarily  Indud- 
tag  those  who  have  mon^  to  Invest,  and  those 
who  seek  new  homes  and  new  locations,  de- 
pends in  a  great  measure  upon  its  Industries 
and  the  eloas  and  wtf&re  of  its  wagewotit- 


ers.  Any  measure  which  tends  to  mfnlmlne 
indigency  of  necessity  raises  the  general 
standard  of  the  people;  any  statute  wfaidi 
has  a  tendency  to  reduce  the  present  enor- 
mous expense  of  operating  oar  courts  would 
seem  to  be^  presumptively,  a  pn^m  exercise 
of  the  police  power.  The  Supreme  Court  ot 
Washington,  In  btate  of  Washington  ex  reL 
Davis-Smith  Co.  v.  Clausen,  State  Auditor, 
117  Pac.  1101,  while  construing  and  sustain- 
ing a  compulsory  workman's  compensation 
law  (Laws  1911,  c.  74),  said:  '^he  inqniry 
should  be:  Is  there  no  reasonable  ground  to 
believe  that  the  public  safety,  health,  and 
general  welfare  Is  promoted  thereby?  It  Is 
unnecessary  to  discuss  the  origin,  nature,  or 
ectent  of  the  police  power.  It  is  suffi<^ent 
to  say  that,  by  means  of  it,  the  L^slatnre 
nercises  a  supervision  oy&  matters  affecting 
the  common  weal,  and  enforces  the  observ- 
ance by  each  individual  member  of  society 
of  duties  which  he  owes  to  others  and  the 
community  at  larger  The  possession  and  ea- 
Joyment  of  all  rights  are  aubject  to  this 
power.  Under  it  the  state  inay  prescribe 
regulations  promoting  the  health,  peace,  mor- 
als, education,  and  good  order  of  the  people^ 
and  legislate  so  as  to  Increase  the  Industries 
of  the  state,  develop  its  resources,  and  add 
to  Its  welfare  and  prosperity.'  In  fln^  when 
reduced  to  Its  ultimate  and  final  analysis,  the 
police  power  Is  the  power  to  govern."  The 
court  then  cited  many  cases  In  which  stat- 
utes creating  liability  without  fault  have  been 
upheld.  If  we  are  correct  in  our  conclu- 
sions, however,  these  cases  have  no  great 
pertinency  to  this  branch  of  the  inquiry. 
They  all  relate  to  the  protection  of  private 
rights.  The  stetute  of  Washington  in  terms 
abolishes  all  dvil  actions  and  dvil  causes  of 
action  for  personal  Injuries  Incurred  In  cer* 
teln  extrahazardous  employments,  and  the 
Jurisdiction  of  the  courts  therein,  except  as 
In  the  act  provided.  And,  in  so  t&r  as  the 
case  Just  cited  holds  that  the  act  was  a  prop- 
er ecerdse  of  the  police  power,  it  Is  a  direct 
authority  In  this  case,  and,  we  think,  reaches 
a  correct  conclusion. 

Mr.  Robert  J.  Gary,  of  Chicago,  in  his  brief 
on  the  Power  of  Congress  In  Respect  of  In- 
dustrial Insurance,  at  page  51  says:  "The 
body  of  law  Involved  In  the  law  of  torts  and 
employer's  liability  statutes  pertains  entirely 
to  the  redress  of  private  wrongs.  In  such  In- 
stance, liability  resttlte  In  the  payment  of 
damages  to  the  employ^  Intended  to  be  com- 
mensurate with,  and  to  reimburse  him  for, 
the  Injury  sufTered.  Such  law  has  for  its 
sole  object  and  end  the  regulating  of  private 
rights.  •  •  •  The  obligations,  on  the  oth- 
er hand,  of  Industrial  insurance  and  work- 
men's compoiBation  accrue  from  contingen- 
cies not  dependent  upon  or  within  the  coi^ 
trol  of  the  parties,  and  ttans  have  no  relation 
whatever  to  the  conduct  of  the  parties;  hence 
theae  obligations  are  not  based  npon  wrongs. 
It  follows,  then,  that  tiuty  must  pertain  to 
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the  sabject  of  goTerument  regulations,  and 
are  in  the  nature  of  economic  provisions,  tak- 
ing the  form  of  indirect  taxation  levied  to 
regulate  oocnpationB,  for  on  what  other  basis 
would  the  goTemment  be  Justified  in  writing 
Into  the  labor  contract,  against  the  will  of 
the  parties,  an  Insurance  policy?  Were  this 
not  BO,  Industrial  Insurance  or  workmen's 
compensation  would  be,  from  the  staudpotnt 
of  both  the  employ^  and  the  employer,  with- 
out basis  of  Justice  or  equity;  for  the  theory 
of  such  laws  Is  that  compensation  Is  not  to  be 
commensurate  with  Injury,  but  is  to  be  based 
upon  wages,  thus  substituting  for  the  former 
obligations  based  upon  tort,  which  offered 
damages  commensurate  with  injury,  a  purely 
arbitrary  sum.  Such  a  scheme  can  have  no 
relation  to  the  adjustment  of  private  wrongs. 
If  it  be  Justifiable,  it  must  be  on  the  sociologi- 
cal theor7  of  the  right  of  the  state  to  levy  a 
tax  for  the  purpose  of  protecting,  from  an 
economic  standpoint,  the  commonity  as  a 
■whole." 

The  Supreme  Court  of  the  United  States, 
In  the  case  of  Lawton  v.  Steele,  162  U.  8. 
183,  14  Sup.  Ct.  490,  38  L.  Ed.  385,  ased  this 
language:  "The  extent  and  limits  of  what 
Is  known  as  the  police  power  have  been  a 
fruitful  source  of  discussion  in  the  appellate 
courts  of  nearly  every  state  in  the  Union. 
It  Is  universally  conceded  to  Include  every- 
thing essential  to  the  public  safety,  health, 
and  morals,  and  to  Justify  the  destruction 
or  abatement  by  summary  proceedings,  of 
whatever  may  be  regarded  as  a  public  nui- 
sance. Under  this  power,  it  has  been  held 
that  the  state  may  order  the  destruction  of 
a  house  falling  to  decay,  or  otherwise  en- 
dangering the  lives  of  passers-by;  the  demo- 
lition of  such  as  are  in  the  path  of  a  con- 
flagration; the  slaughter  of  diseased  cattle; 
the  destruction  of  decayed  or  unwholesome 
food;  the  prohibition  of  wooden  buildings 
In  cities;  the  regulation  of  railways  and  oth- 
er means  of  public  conveyance,  and  of  inter- 
ments In  burial  grounds;  the  restriction  of 
objectionable  trades  to  certain  localities;  the 
compulsory  vaccination  of  children;  the  con- 
finement of  the  Insane,  or  those  affected  with 
contagious  diseases;  the  restraint  of  va- 
grants, beggars,  and  habitual  drunkards;  the 
suppression  of  obscene  publications  and  hous- 
es of  ill  fame;  and  the  prohlbltloD  of  gam- 
bling houses  and  places  where  Intoxicating 
liquors  are  sold.  Beyond  this,  however,  the 
state  may  Interfere  wherever  the  pnbllc  In- 
terests demand  it,  and  In  this  particular  a 
large  discretion  Is  necessarily  vested  in  the 
Legislature  to  determine,  not  only  what  the 
Interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection 
of  such  interests."  And.  again,  in  Holden  v. 
Hardy,  168  U.  S.  366,  18  Sup.  Gt  383,  42 
L.  Ed.  780,  the  court  said:  "This  court  has 
not  failed  to  recognize  the  fact  that  the  law 
Is,  to  a  certain  extent,  a  progreealve  science; 
that  in  some  of  the  states  methods  of  pro- 
oedore,  which  at  the  time  tbe  Cuutltiitlon 
U9P.~S0 


was  adopted  were  deemed  essential  to  the 
protection  and  safety  of  the  people,  or  to  the 
liberty  of  the  citizen,  have  been  fonnd  to  be 
no  longer  necessary;  that  restrictions  which 
bad  formerly  been  laid  upon  the  conduct  of 
Individuals,  or  of  classes  of  Individuals,  had 
proved  detrimental  to  their  interests ;  while, 
upon  the  other  band,  certain  classes  of  per- 
sons, particularly  those  engaged  in  danger- 
ous or  unhealthful  employments,  have  been 
found  to  be  in  need  of  additional  protec- 
tion. *  *  •  While  the  cardinal  principles 
of  Justice  are  Immutable,  the  methods  by 
which  Justice  la  administered  are  subject 
to  constant  fiuctuatlons,  and  the  Cktnstltu- 
tlon  of  the  United  States;  which  Is  neces- 
sarily and  to  a  large  extent  Indexible  and  ex- 
ceedingly difficult  of  amendment,  should  not 
be  so  construed  as  to  deprive  the  states  of 
the  power  to  so  amend  their  laws  as  to  make 
them  conform  to  the  wishes  of  the  citizens 
as  they  may  deem  best  for  the  public  wel- 
fare, without  bringing  them  Into  conflict  with 
the  supreme  law  of  the  land." 

In  our  Judgment,  the  general  scheme  of 
this  act  Is  well  within  the  police  power  of 
the  state.  If  the  people,  represented  by  their 
Legislature,  are  of  opinion  that  the  public 
interests  demand  that  Industrial  insurance 
ought  to  be  substituted,  in  whole  or  In  part, 
for  actions  for  wrongs,  this  court  certainly 
cannot  say  that  they  are  In  error. 

[3, 4]  2.  But  It  Is  contended  that  the  act 
Is  an  example  of  class  legislation,  and  sev- 
eral reasons  are  urged  In  support  of  this  con- 
tention. The  first  Is  that  It  singles  out  one 
particularly  hasardous  employment,  and  sub- 
jects It  to  burdens  not  placed  upon  other  ex- 
trahazardous employments  within  the  state. 
The  Legislature  has  declared.  In  effect,  that 
coal  mining  Is  a  dangerous  and  extrahaz- 
ardous business,  and  we  think  It  is  generally 
known  to  he  so.  The  Court  of  Appeals  of 
New  York,  In  Ives  v.  South  Buffalo  Ry.  Co., 
201  N.  Y.  271,  04  N.  E.  431,  disposed  of  this 
question,  correctly  we  think,  as  follows : 
"The  appellant  contends  that  tbe  classifica- 
tion In  this  statute  of  a  limited  number  of 
employments  as  dangerous  Is  fanciful  or  ar- 
bitrary, and  is  therefore  repugnant  to  that 
part  of  the  fourteenth  amendment  to  the  fed- 
eral Constitution  which  guarantees  to  all  our 
citizens  the  equal  protection  of  the  laws. 
Classification,  for  purposes  of  taxation,  or  of 
regulation  under  the  police  power,  Is  a  leg- 
islative function,  with  which  the  courts  have 
no  right  to  Interfere,  unless  It  Is  so  clearly 
arbitrary  or  unreasonable  as  to  invade  some 
constitutional  right.  A  state  may  classify 
persons  and  objects  for  the  purpose  of  leg- 
islation, provided  the  classification  Is  based 
on  proper  and  Justifiable  distinctions,  and  for 
a  purpose  within  the  legislative  power. 
There  can  be  no  doubt,  we  think,  that  all  of 
the  occupations  enumerated  in  the  statute 
are  more  or  less  Inherently  dangerous  to  a 
degree  which  Justifies  such  l^^atlve  re- 
lation aa  ie  properly  wltbln  tbe  ecope  ot  the 
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police  power.  •  •  •  The  mandate  of  the 
federal  Constitution  Is  compiled  with  If  all 
who  are  In  a  particular  class  are  treated 
alike;  and  that,  we  think,  is  the  effect  of 
this  classification,"  See,  also.  Orient  Insar- 
ance  Co.  t.  Da^,  172  U.  S.  557,  10  Sup.  Gt. 
281,  43  li.  Ed.  652;  Magoau  t.  Illinois  T.  & 
S.  Bank,  170  U.  8.  283.  18  Sup.  Ct  694,  42 
L.  Ed.  1037. 

In  the  case  of  Qaong  Wing  t.  Klrkendall. 
39  Mont.  64,  101  Pac.  250,  this  court  aald: 
"The  Legislature  is  presumed  to  have  ex- 
ercised a  reasonable  discretion  In  making 
the  classification,  and  the  courts  ought  not  to 
Interfere  with  the  action  of  this  coordinate 
branch  of  the  government,  nntil  the  (part?) 
upon  whom  rests  the  burden  of  proof  clearly 
shows  that  he  Is  denied  the  equal  protection 
of  the  laws.  Every  intendment  is  In  favor 
of  the  validity  of  the  legislative  action.  In 
other  words,  the  classification  is  presumed  to 
be  reasonable." 

The  fact  that  coal  mining  is  alone  selected 
from  numerous  other  dangerous  employ- 
ments is  not  at  all  significant  Legislation  of 
this  nature  Is  In  its  Infancy,  and  if  It  be 
found  adequate  to  correct  the  evils  growing 
out  of  the  present  system  It  may  gradually 
be  extended  to  apply  to  all  extrahazardous 
employments.  So  k>ng  as  all  persons  operat- 
ing coal  mines  are  treated  alike,  no  one  of 
them  has  cause  of  complaint.  The  same 
may  be  said  of  coal  miners.  See  Soon  Hing 
V.  Crowley,  113  U.  S.  703,  5  Sup.  Ct.  730,  28 
L.  Ed.  114j^  and  Missouri  Pac.  By.  Co.  v. 
Machey,  127  U.  &  20B,  8  Sup.  Ot  1161,  32 
L.  Ed.  107. 

3.  Before  proceeding  to  discuss  the  other 
questions  Involved,  It  may  be  well  to  fix  the 
status  of  the  parties  to  whom  the  act  applies, 
to  wit,  operators  of  and  employes  In  coal 
mines,  as  Indicated  by  the  act  itself.  We 
bold  to  the  following  propositions: 

[$]  (1)  That  the  right  to  exercise  [Mllce 
authorl^  as  such  over  the  operator  arises. 
In  part  at  least,  from  the  fact  that  he  la 
engaged  in  an  extrahazardous  business, 
which  may,  by  reason  of  the  liability  of 
his  employes  to  Injury  therein,  resulting  in 
death  or  partial  or  permanent  disability, 
cause  them  to  become  public  charges,  thus 
lowering  the  standard  of  citizenship  and 
increafdng  the  general  harden  of  taxation; 
and  from  the  further  fact  that  our  present 
system  of  common-law  and  statutory  actions 
greatly  increases  the  expense  of  maintain- 
ing our  courts,  causes  a  vast  economic 
waste,  and  tends  to  create  breaches  and  dis- 
sensions between  employer  and  employg 
which  would  otherwise  not  exist.  St.  Lou- 
Is  Con.  Coal  Co.  v.  Illinois,  185  V.  S.  203, 
22  Sup.  Ct  616,  46  L.  Ed.  872.  The  latter 
consideration  Is  one  pertaining  to  the  peace, 
order,  aud  morals  of  the  community,  which 
are  universally  recognized  as  subject  to  con- 
trol and  regulation  by  the  state.  State  v. 
P«my,  42  Mont  118,  111  Pac.  727. 

[I]  G!>  The  exercise  of  the  police  power 


Is  properly  and  necessarily  snpplonented  by 
the  taxing  power  of  the  commonwealth,  in 
order  to  carry  the  geieral  plan  Into  practi- 
cal effect  Or,  perhaps,  it  is  more  accurate 
to  say  that  the  power  to  tax  for  the  purposes 
of  the  act  is  necessarily  Included  In  the 
police  power.  It  will  readily  be  seen  that, 
unless  the  power  to  impose  taxes  upon  the 
extrahazardous  industry  can  be  Invoked  to 
create  an  insnrance  fund,  the  act  la  nofi- 
tory. 

[71  Beyond  doubt  there  can  be  no  lawfol 
tax  which  is  not  laid  for  a  public  purpose^ 
What  la  a  public  purpose?  Having  deter- 
mined that  the  general  design  of  the  act 
may  be  upheld  as  a  pToper  exercise  of  the 
IMjlice  power — ^that  is,  as  being  a  scheme 
which  may  result  to  the  public  welfare — 
we  are  Justified,  perhaps,  in  accepting  as 
a  corollary  the  conclosion  that  the  tax  im- 
posed is  for  a  public  purpose.  Again*  if 
the  act  abolished  actions  and  causes  of 
action  for  personal  injuries  and  death,  the 
tax  might  be  Justified  on  the  theory  that 
the  state  had  given  a  quid  pro  quo  to  the 
employer.  But  such  ta  not  the  sltuatlrak 
with  which  vre  have  to  deaL  As  a  matter 
of  fact  the  tax  Is  Imposed  for  the  purpose 
of  creatbig  a  fund  to  indunnify  certain  in- 
dividuals and  classes  of  Individuals,  and  ac- 
tions at  law  are  not  abolished.  It  la  impos- 
ed on  an  extrahazardous  employment  for  the 
presumed  reason  that  such  employment  Is 
pregnant  with  possibility  of  injury  to  the 
employe.  The  business  of  coal  mining  Is 
not  unlawful  or  Immoral;  on  the  contrary^ 
it  is  lawful  and  necessary.  But  it  is  ex- 
tremely dangerous  and  therefore  subject  to 
regulation.  The  tax  cannot  be  likened  to  a 
special  assessment  for  local  Improvements, 
for  the  reason  that  such  an  assessmrat  is 
primarily  a  lien  upon  the  property  boiefited, 
and  also  because  the  supposed  Justification 
for  such  assessment  rests  in  the  idea  that 
the  owner  receives  a  direct,  substantial  re- 
turn for  such  tax  In  the  enhanced  value 
of  hla  property.  In  our  Judgment  the  bet- 
ter reasoning  leads  to  the  conclusion  that 
this  Impost  Is  an  employment  tax  upon  the 
occnpatlons  of  operating  and  working  coal 
mines.  It  is  not  at  ell  necessary  to  Jus- 
tify the  Imposition  of  such  a  tax  that  the 
business  Itself  should  particularly  require 
police  supervision,  although,  as  we  liave 
se^,  extrahazardous  enterprises  may  de- 
mand restraint  and  regulation.  Such  a  tax 
may  be  imposed,  either  for  regulation  or 
revenue,  or  for  both.  Property  and  occupation 
are  alike  legitimate  objects  of  taxation.  See 
section  1,  art  12,  of  the  state  Constitution. 

The  Suprene  Court  of  Wisconsin,  In  Brod- 
head  v.  City  of  Milwaukee,  19  Wis.  658,  88 
Am.  Dec.  711,  held  that  a  tax  Imposed  for 
the  payment  of  bounties  to  volunteers  who 
might  enlist  in  the  service  of  the  United 
States  during  the  Civil  War  was  for  a  pub- 
lic purpose.  Mr.  Chi^  Justice  Dixon  said: 
"Tta  objects  tor  which  monqr  la  raised  by 
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taxation  must  be  public,  and  sncb  as  con- 
serve the  common  lutereet  and  well-being  of 
the  community  required  to  contribute.  To 
Justify  the  court  in  arresting  the  proceed- 
ings and  declaring  the  tax  void,  the  absence 
of  all  possible  public  Interest  tn  the  purpos- 
es for  which  the  funds  are  raised  must  be 
clear  and  palpable— bo  clear  and  palpable 
as  to  be  perceptible  to  every  mind  at  the 
first  blush.  In  addition  to  these,  I  under- 
stand that  it  is  not  d^led  that  claims  found- 
ed tn  equity  and  Justice  in  the  largest  sense 
of  those  terms,  or  in  gratitude  or  charity, 
will  support  a  tax.  Such  is  the  language  of 
the  authorities.  I  think  the  consideration 
of  gratitude  alone  to  the  soldier  for  his 
services  «  •  *  will  sustain  a  tax  for 
bounty  money  to  be  paid  him  or  his  family. 
*  *  *  It  Is  a  matter  which  ultimately 
concerns  the  public  welfare,  and  that  nation 
will  live  longest  in  fact,  as  well  as  in  his- 
tory, and  be  most  prosperous,  whose  people 
ate  most  sure  and  prompt  in  the  reasonable 
and  proper  acknowledgment  of  such  obliga- 
tions." 

The  Supreme  Court  of  Connecticut,  speak- 
ing to  the  same  subject.  In  Booth  v.  Town  of 
Woodbury.  32  Conn.  118,  said:  "In  the  first 
place.  If  It  be  conceded  that  It  Is  not  com- 
petent for  the  legislative  power  to  make 
a  gift  of  the  common  property,  or  of  a  sum 
of  money  to  be  raised  by  taxation,  where  no 
possible  public  benefit,  direct  or  indirect, 
can  be  derived  therefrom,  such  exercise  of 
the  legislative  power  must  be  of  an  ex- 
extraordinary  character  to  Justify  the  In- 
terference of  the  judiciary ;  and  this  is 
not  that  case.  Second,  If  there  be  the  least 
possibility  that  making  the  gift  will  be 
promotive  in  any  degree  of  the  public  wel- 
fare, It  becomes  a  question  of  policy,  and 
not  of  natural  Justice,  and  tlK  determina- 
tion of  the  Legislature  Is  conclusive.  Such 
gifts  to  unfortunate  classes  of  society,  as 
the  indigent  blind,  the  deaf  and  dumb,  or 
Insane,  or  grants  to  particular  colleges  or 
schools,  or  grants  of  pensions,  swords,  or  oth- 
er mementos  for  past  services,  involving  the 
general  good  Indirectly  and  in  slight  d^ee, 
are  frequently  made  and  never  questioned." 

Judge  Cooley,  in  his  Constitutional  Limi- 
tations (7tfa  Ed.  p.  698),  says  this:  "Not 
only  are  certain  expenditures  absolutely  es- 
sential to  the  continued  existence  of  the 
government  and  the  performance  of  its  or- 
dinary functions,  but,  as  a  matter  of  policy. 
It  may  sometime^  be  proper  and  wise  to 
assume  other  burdens  which  rest  entlr^y  on 
considerations  of  honor,  gratitude,  or  chari- 
ty. There  will  therefore  be  necessary  ex- 
penditures, and  expenditures  which  rest  up- 
on considerations  of  policy  only,  and,  in  re- 
gard to  the  one  as  much  as  to  the  other, 
the  decision  of  that  department  to  which 
alone  questions  of  state  policy  are  addressed 
must  be  accepted  as  conclusive." 

No  one  has  ever  thought  to  question  the 
power  of  the  Legislature  to  erect  memorials 


to  certain  distinguished  citizens  of  Montana 
who  have  passed  away.  The  erection  of 
these  memorials'  was  actuated  entirely  by 
sentiment,  but  who  shall  deny  that  their 
contemplation  has  a  tendency  to  raise,  or  at 
least  to  maintain,  our  general  standard  of 
citizenship? 

The  fact  that  the  act  operates  to  the  di- 
rect beueflt  of  the  injured  employ^  or  bis 
dependents  does  not  of  Itself  characterize 
the  measure  as  one  for  private  purposes 
only.  We  think  the  considerations  to  which 
we  have  heretofore  adverted  demonstrate 
that  the  provistons  of  the  act  disclose  the 
fact  that  Its  enactment  may  have  been  so 
far  a  matter  of  public  concern,  involving  the 
general  good  and  welfare,  that  the  Legisla- 
ture, in  carrying  forward  the  policy  of  the 
state,  directed  by  a  clearly  defined,  dotnl- 
uant  public  opinion,  was  warranted  In  de- 
claring, by  in4>Ilcatlon,  that  the  purpose  for 
which  the  tax  Is  imposed  is  a  public  one. 
This  being  so,  the  courts  have  no  power  to 
declare  otherwise. 

[1-10]  4.  Is  the  right  to  trial  by  Jury  de- 
nied? Article  7  of  the  amendments  to  the 
Constitution  of  the  United  States  does  not 
guarantee  a  trial  by  Jury  in  a  civil  action 
in  a  state  court  Walker  v.  Sauvlnet,  92  U, 
S.  90,  23  L.  Ed.  678.  Section  23  of  article 
3  of  the  state  Constitution  provides  that  the 
right  of  trial  by  Jury  shall  be  secured  to  all, 
and  remain  Inviolate.  This  provision  has 
been  construed  by  this  court  as  applying 
only  to  those  cases  wherein  a  right  of  trial 
by  Jury  existed  at  the  date  of  the  adoption 
of  the  Constitution.  Montana  Ore  Pur.  Co. 
V.  Boston  &  Mont  Con.  C.  &  S.  MIn.  Co.. 
27  Mont  288,  70  Pac.  1114.  Section  23  of 
article  3  of  the  Constitution,  supra,  refers 
in  terms  to  "civil  cases"  and  "criminal  cas- 
es." We  shall  not  concern  ourselves  with 
the  origin  and  growth  of  actions  for  fault 
Suffice  it  to  say  that  they  were  known  to  the 
common  law,  and  are  popularly  referred  to  aii 
common-law  actions.  It  was  a  rule  of  the 
common  law,  speaking  generally,  that  for 
the  death  of  one  person  caused  by  the  wrong- 
ful act  of  another,  there  was  not  any  rem- 
edy by  civil  action.  Because  of  the  harsh- 
ness of  this  rule,  the  English  Parliament,  In 
1846,  enacted  a  statute  known  as  "Lord 
Campbell's  Act"  and  this  act  is  the  model 
after  which  a  like  statute  has  been  enacted 
In  nearly  every  American  state,  Including 
Montana.  Bee  Dillon  v.  Great  Northern  By. 
Co.,  38  Mont.  483,  100  Pac.  960.  The  Leg- 
islature of  1903  passed  an  act  rendering  rail- 
road companies  liable  for  injuries  to  em- 
ployes caused  by  the  negligence  of  certain 
other  employ^  (see  Laws  of  1903,  p.  157), 
and  the  Legislature  of  1905  further  enlarged 
the  common-law  liability  of  persons  or  cor- 
porations operating  railroads  (see  section 
5152,  Bev.  Codes).  Many  other  Instances 
might  be  cited  from  our  own  statutes.  There 
can  be  no  doubt  of  the  power  of  the  Leg- 
islature to  abolish  these  provisions  by  re- 
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pealing  tbe  statutes.  Indeed,  all  of  our  ac- 
tions for  wrongs  may  be  regarded  as  In  some 
degree  statutory.  Tbe  Court  of  Appeals  of 
New  York,  In  the  Ives  Case,  supra,  held  that 
the  Legislature  bad  power  to  abolish  tbe 
fellow  servant  rule  and  the  law  of  contribu- 
tory negligence,  as  applied  to  Injuries  to 
servants,  and  also  to  a  limited  extent  to  reg- 
ulate the  application  of  the  doctrine  of  as- 
sumed risk.  The  Legislature  may  alter  or 
repeal  the  common  law.  Bertholf  v.  O'Reil- 
ly. 74  N.  Y.  509,  30  Am.  Rep.  323.  Many 
rules  of  the  common  law  are  abolished  by 
our  Code;  and  section  8000,  Revised  Codes, 
expressly  declares  that  In  this  state  there  Is 
no  commo'n  law  in  any  case  where  the  law 
is  declared  by  the  Code  or  the  statute.  We 
find  nothing  in  the  Constitution  to  indicate 
that  It  Is  Incumbent  upon  the  Legislature  to 
preserve  the  present  system  of  actions  for 
negligence  so  as  to  cover  future  happenings. 
And  see  Martin  v.  P.  &  L,  B.  R.  Co.,  203  U. 
S.  214.  27  Sup.  Ct.  100,  51  L.  Ed.  184;  A. 
T.  &  S.  F.  Ry.  Co.  V.  Sowers.  213  U.  S.  55, 
29  Sup.  Ct.  397,  53  L.  Ed.  600;  Sawyer  v. 
E.  P.  &  N.  E.  Ry.  Co.,  49  Tex.  Civ.  App.  106, 
108  S.  W.  718. 

The  right  of  trial  by  Jury,  which  is  se- 
cured and  protected  by  the  Constitution,  re- 
fers to  the  trial  of  cases,  actions,  or  suits  at 
law  (see  Kopplkus  v.  Capitol  Commissioners. 
16  Oal.  249),  and  has  no  reference  to  claims 
against  an  indemnity  fund,  such  as  are  pro- 
vided for  by  this  act,  or  demands  by  the 
State  Auditor  for  occupation  taxes.  There 
is  not  anything  in  the  CoDstltutlon  guaran- 
teeing a  right  of  trial  by  jury  in  case  of  de- 
mand for  a  license  or  occupation  tax.  The 
adjustment  of  claims  under  the  act  Is  an 
administrative  function  and  not  a  Judicial 
proceeding,  and  it  Is  only  In  certain  cases 
falling  under  the  latter  designation  that  tri- 
al by  Jury  is  guaranteed  by  the  Constitution. 
"Due  process  of  law"  does  not  necessarily 
require  a  jury  trial.  Montana  Co.  v.  St 
Louis  Min.  Co.,  152  U.  8.  160.  14  Sup.  Ct 
500,  88  L.  Ed.  398. 

[11,12]  5.  This  brings  us  to  the  question, 
Does  the  system  and  machinery  provided  in 
the  act  constitute  due  process  of  law?  The 
phrase  "due  process  of  law"  does  not  neces- 
sarily mean  "by  a  Judicial  proceeding.  In 
the  case  of  Den  v.  Hoboken  Land  &  Im- 
provement Co.,  18  How.  272,  15  L.  Ed.  372, 
the  Supreme  Court  of  the  United  States  de- 
cided that  a  sale  of  land  by  a  marshal  of  the 
United  States  on  a  distress  warrant  was 
due  process  of  law.  That  case  contains  a 
very  Interesting  and  instructive  discussion 
of  the  subject.  But  we  need  go  no  further 
than  to  Inquire  whether  the  collection  of  an 
occupation  tax  In  the  summary  manner  pro- 
vided by  the  act  affords  due  process  of  law. 
This  question  is  set  at  rest,  as  to  taxes  gen- 
erally, by  the  case  of  Kelly  v.  City  of  Pitts- 
burgh. 104  U.  S.  78,  26  L.  Ed.  658,  wherein 
the  court  said:  "Taxes  have  not,  as  a  gen- 
eral mlfl^  In  this  coontty  sfnce  Its  Independ- 


ence,  nor  In  England  before  that  time,  been 
collected  by  regular  Judicial  proceedings. 
Tbe  necessities  of  government,  the  nature 
of  the  duty  to  be  performed,  and  the  cus- 
tomary usages  of  the  people  have  establish- 
ed a  different  procedure,  which.  In  regard 
to  that  matter.  Is,  and  always  has  been,  due 
process  of  law."  See,  also.  Palmer  v.  Mc- 
Mahon,  133  U.  S.  660,  10  Sup.  Ct  324,  33 
L.  Ed.  772. 

The  case  of  McMillen  v.  Anderson,  95  U. 
S.  37,  24  L.  Ed.  335,  was  an  action  to  enjdin 
the  collection  of  a  license  tax.  The  court. 
In  affirming  a  Judgment  of  the  Supreme 
Court  of  Louisiana,  dissolving  a  preliminary 
injunction,  said:  "The  mode  of  assessing 
taxes  In  the  states  by  the  federal  govern- 
ment and  by  all  governments,  is  necessarily 
summary,  that  it  may  be  speedy  and  ef- 
fectual. By  summary  is  not  meant  arbi- 
trary, or  unequal,  or  Illegal.  It  must,  under 
our  Constitution,  be  lawfully  done.  •  •  • 
It  seems  to  be  supposed  that  It  is  essential 
to  the  validity  of  tbis  tax  that  the  party 
charged  should  have  been  present,  or  had 
an  opportunity  to  be  present  1^  ^me  tri- 
bunal when  he  was  assessed.  But  this  is 
not,  and  never  has  been,  conslde'red  neces- 
sary to  the  validity  of  a  tax."  Tbe  opinion 
then  proceeds  to  ^ow  that  under  the  laws 
of  the  state  of  Louisiana  the  person  assessed 
has  a  remedy  by  application  to  the  courts, 
if  he  be  wrongfully  tajted.  Our  statute  (sec- 
tion 2741,  Revised  Codesl,  by  necessary  Im- 
plication, provides  a  remedy  by  injunction 
In  cases  where  the  tax  demanded  is  Illegal 
or  not  authorized  by  law ;  and  section  2742, 
Revised  Codes,  providing  for  payment  of 
"taxes,  licenses  and  other  demands  for  pub- 
lic revenue"  under  protest,  the  amount  to 
be  later  recovered  in  an  action  at  law,  is, 
we  think,  applicable  to  unauthorized  de- 
mands by  the  State  Auditor.  In  the  case  of 
Chauvln  v.  Vallton,  8  Mont.  459,  20  Pac.  658, 
3  L.  R.  A.  194,  this  court,  speaking  through 
Chief  Justice  McConnell  delivered  a  very 
exhaustive  opinion  concerning  "due  process 
of  law."  The  views  therein  expressed  accord 
with  those  of  other  courts  on  the  subject, 
and  seem  determinative  of  the  question  we 
are  considering.  See,  also,  McMillan  t.  ulty 
of  Butte,  30  Mont  220,  76  Pac.  203. 

[13]  6.  The  contention  that  the  provision 
for  payment  to  an  injured  employ^  of  his 
compensation  in  a  lump  sum  defeats  the  pur- 
pose of  the  act  viewed  as  a  police  regulation. 
Is  untenable.  It  may  be  that  In  some  In- 
stances the  employ^  will  dissipate  and  waste 
the  money  so  paid,  and  will  thereby  render 
himself  indigent;  but  there  Is  not  any  pre- 
sumption that  he  will  do  so,  and  In  many  in- 
stances, we  think,  such  will  not  be  the  case. 
Many  employes  will  undoubtedly  conserve 
the  amount  received,  and  use  tbe  same  for 
future  maintenance  and  support.  We  are 
aware  that  there  Is  considerable  criticism  of 
proposed  legislation  containing  provisions 
similar  to  the  one  we  hare  In  mind,  hot  tbe 
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xnatto:  la  not  tor  Judicial  decision.  Tbe  ex- 
pediency of  the  measure  In  this  regard  was 
for  leglBlatlTe  determination  exduslTely. 

[14]  7.  Again.  It  Is  argued  the  act  does 
not  differentiate  between  a  careful  and  a 
careless  employer.  We  think  this  a^ument 
Is  fully  answered  by  the  decision  of  the  ita- 
preme  Court  of  the  United  States,  In  Noble 
State  Bank  t.  Ha^ell,  supra.  Moreover; 
that  case  Is  authority  for  several  of  the 
conclusions  reached  tn  this  case. 

[IS]  8.  But,  It  Is  said,  tbe  act  lodges  Ju- 
dicial power  in  the  State  Auditor.  What 
has  heretofore  been  said  appHes  In  large 
measure  to  this  contention.  Indeed,  many 
of  the  questions  luTcdTed  In  the  case  are  so 
Interwoven  that  It  Is  difficult  to  detOTmlne 
whne  one  ends  and  anoth^  begins.  Let  It 
be  noted,  however,  that  the  act  Is  almost,  If 
n^t  completely,  automatic  In  practical  work- 
ing. The  amounts  to  be  paid  by  the  operator, 
based  as  they  are  upon  the  timnage  of  coal 
mined  and  shipped,  or  sold  locally,  or  mined 
and  ready  for  shipment  or  sale,  are  easy  of 
computation,  as  is  also  the  amount  to  be_ 
deducted  from  the  wages  of  the  workmen,' 
to  wit,  1  per  cent  thereof.  The  sum  to  be 
paid  in  case  of  death  Is  toed  and  certain,  as 
are  also  the  prawn  or  persons  to  whom  It 
shall  be  paid.  In  case  of  injury,  the  amount 
of  compensation  Is  also  fixed,  dependent  up- 
on the  character  and  extent  of  the  injury. 
The  Auditor  has  power  to  fbrmulate  rules 
and  r^ulations,  not  inconsistent  with  the 
proTlslons  of  tbe  act.  In  case  of  death  of 
a  workman,  he  may  require  satistactory  evi- 
dence of  such  death,  and  all  applications  for 
monthly  payments  under  the  act  mnst  be 
accompanied  by  a  certificate  fnnn  the  county 
physician,  and  be  attested  before  a  notary 
public.  We  think  these  provisions  insure, 
prima  fade,  protection  to  the  fund  In  the 
hands  of  the  Auditor.  It  is  also  provided 
that  if  any  person,  company,  or  corporation 
who  is  a  contributor  to  the  fund  shall  be- 
lieve that  an  Improper  or  ft«udulent  claim 
has  been  made  thereon,  the  Secretary  of  the 
State  Board  of  Health  must  Investigate  the 
matter,  and  his  determination  shall  be  con- 
clusive. 

It  may  be,  considering  the  novd  charactw 
of  this  legislation,  that  the  Auditor  will  en- 
counter some  slight  obstacles  In  performing 
his  duties.  The  difficulties  which  he  may 
thns  meet,  however,  will  relate  more  to  the 
details  of  administration  than  to  any  fnnda- 
mental  detect  in  the  act  itself,  and,  we  have 
no  doubt,  may  be  to  a  great  extent  minlnda- 
ed  by  the  promulgation  of  reasonable  mles 
and  regulations  for  tbe  conduct  of  his  office, 
as  well  OS  for  the  guidance  of  contributors 
to  and  dalmants  against  the  fund.  After 
all,  sudt  considerations  are  pro-emlnently  for 
the  legislative  branch  of  the  government  to 
deal  with.  Possibly  time  and  experience  vrill 
demonstrate  that  amendments  to  or  changes 
in  the  act  will  be  advisable;  but,  as  was 
well  said     the  Supreme  Court  of  Washing- 


ton, In  the  Clausrai  Cas^  supra:  *^e  courts 
cannot  do  otherwise  than  put  It  to  the  test 
of  practice."  If  we  are  correct  In  our  former 
conduslons  that  the  act  affords  due  process 
of  law,  and  the  right  of  trial  by  Jury  has  not 
been  violated,  then  it  seems  dear  that  any 
controversy  whidi  may  arise  concerning  the 
mere  administrative  duty  of  collecting  and 
distributing  the  fund  may  be  dedded  in  such 
summary  manner  as  the  state  shall  iwe- 
scribe.  To  again  quote  from  Mr.  Cary's  able 
brief  (page  134):  "The  government  may  pre- 
scribe summary  methods  of  (idjudlcation 
through  Its  administrative  officers  whose  de- 
dslons  shall  be  conducive;  or  It  may  pro- 
vide, as  was  suggested  In  Den  v.  Hoboken 
Land  &  Improvement  Co.,  that  the  contro- 
versy shall  take  a  judicial  form,  and  be  de- 
termined by  such  remedial  procedure  as  the 
government  shall  create  for  this  purpose." 
Regarded  as  an  act  to  provide  a  fund  for 
the  benefit  of  certain  employes  and  thdr  de- 
pendents, who  would  otherwise  he  remediless, 
we  have  no  doubt  that  It  is  within  the  power 
of  the  L^lslatlve  Assembly  to  intrust  the 
administration  of  the  fund  to  sudi  official 
aa  it  may  see  fit. 

The  fact  that  one  who  has  a  cause  of  ac- 
tion at  common  law  may  elect  to  take  und« 
the  act,  and  the  suggestion  that  as  to  him 
the  Auditor  may  be  (nlled  upon  to  exerdse 
Judidal  power,  bos  no  persuasive  fiwce  whm 
we  consl^r  that  such  election  is  alt(%ether 
voluntary,  and  he  may  resort  to  the  courts 
If  he  so  desires.  If  the  tax  provided  for  In 
the  act  can  legally  he  exacted  from  the  em- 
ployer, and,  as  is  the  case,  the  acceptance 
of  its  benefits  by  the  dalmant  ipso  fiicto 
operates  to  release  the  employer  from  lia- 
bility, it  is  difficult  to  see  how  the  latter 
has  any  further  concern  in  the  matter  of 
distribution  of  the  fund  than  to  he  assured, 
as  the  act  provides  he  may  he,  that  it  is  not 
paid  out  on  Improper  or  fraudulent  dalms. 
If  the  summary  method  of  administration 
provided  may  not  be  resorted  to,  then  one 
of  the  paramount  reasons  for  this  class  of 
legislation  must  be  entirely  eliminated  from  • 
consideration.  It  seems  to  us  that  the  opin- 
ion of  the  Supreme  Court  of  tiie  United 
States,  in  Dea  v.  Hobokoi  Land  &  Improve- 
ment Co.,  supra,  effectually  disposes  of  this 
aneBtlon>  as  well  as  of  some  others  which 
we  have  considered.  As  this  opinion  Is  al- 
ready too  Itmg,  however,  we  shall  content 
ourselves  with  a  single  quotathm  therefrom : 
**Though,  genoaUy,  both  public  and  private 
wrongs  are  redressed  through  Judicial  ac- 
tion, there  are  more  summary  extrajudicial 
remedies  for  both." 

[II]  9.  Contention  No.  5,  supra,  has  been 
reserved  for  final  consideration,  for  the  rea- 
son that,  while  the  questlffli  raised  there- 
by Is  no  means  so  fundamental-  In  char- 
acter as  many  of  those  already  disposed  of. 
It  Is  nevertheless  decisive  of  the  case.  It 
Is  therein  contended  that  In  reserving  to 
the  employs  his  right  to  an  action  at  law 
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the  act  denies  to  the  mine  operator  the  equal 
protection  of  the  laws.  We  have  decided 
that  the  fact  that  actions  at  law  are  not 
abolished  by  the  act  Is  not,  of  itself,  a  snffl- 
dent  reason  for  declaring  the  statute  un- 
constitutional. We  do  not  believe  "that  for 
the  purpose  of  determining  the  validity  of 
the  tax  It  is  necessary  to  Qnd  an  Immediate 
spedflc  benefit  to  tbe  Individual  taxed,"  as 
is  maintained  by  some  writers  on  the  sub- 
ject. We  think  we  have  already  shown  that 
If  the  act  can  be  Justified  at  all  It  must  be 
upon  a  much  broader  principle  than  that 
above  Indicated.  The  duty  to  make  pay- 
ments as  provided  in  section  2  is  absolute 
and  unconditional.  It  can  be  enforced  by 
appropriate  action.  But,  after  full  compli- 
ance with  the  terms  of  the  act,  the  employer 
is  not  exonerated  from  liability.  He  may 
still  be  sued  and  compelled  to  pay  damages 
in  a  proper  case.  No  provision  is  made  for 
reimbursement  in  whole  or  In  part.  The  in- 
jured employes  of  one  operator  may  all  re- 
sort to  the  indemnity  fund,  while  those  of 
another  may  elect  to  appeal  to  the  courts. 
The  result  Is  that  the  employer  against 
whom  an  action  is  successfully  prosecuted  Is 
compelled  to  pay  twice.  He  has  fully  paid 
his  assessments  nnder  the  act,  and  ia  also 
obliged  to  pay  damages.  This  fact  Is  so  pal- 
pable as  to  be  needless  of  discussion.  The 
act  in  this  regard  is  not  only  inequitable  and 
unjust,  but  clearly  illegal  and  void,  as  not 
affording  to  such  employer  the  equal  protec- 
tion of  the  laws.  The  Legislature  of  the 
state  of  Washington  guarded  against  this 
contingency  by  abolishing  all  actions  for  neg- 
ligence. Chapter  74,  Session  Laws,  Washing- 
ton, 1911.  The  General  Assembly  of  Mary- 
land, in  an  act  somewhat  similar  to  ours 
(see  Pub.  Loc.  Laws  of  Maryland  1910,  c. 
153,  {  10),  provided:  "If  any  suit  or  action 
be  brought  against  any  operator  for  or  in 
respect  of  any  injury  or  disability  received 
by  an  employ^  while  in  the  discharge  of  bis 
duty  or  for  death  resulting  therefrom  *  •  • 
and  said  operator  shall  appear  and  defend 
such  suit  or  action  and  a  Judgment  shall  be 
rendered  against  him,  he  shall,  after  satisfy- 
ing said)  judgment  *  *  *  be  entitled 
thereafter  to  deduct  from  the  payments  re- 
quired to  be  made  by  him  *  *  *  a  sum 
equal  to  the  amount  of  said  Judgment  and 
costs." 

The  manner  In  which  the  equal  protection 
of  the  laws  shall  be  afforded  to  the  operator 
is,  of  course,  for  the  legislative  body  to  de- 
termine; but  some  method  must  assuredly 
be  provided  to  protect  him  from  double  pay- 
ments. The  act  in  Its  present  form  is,  in 
this  regard,  so  repugnant  to  all  ideas  of  equi- 
ty and  equality  that  it  must,  we  think,  ap- 
peal to  every  right-thinking  person,  on  the 
most  cursory  examination,  as  unjust.  It  was 
to  guard  against  such  legislation  as  this,  as  we 
apprehend,  that  the  framers  of  all  American 


Constitutions  guaranteed  to  the  citizen  the 
equal  protection  at  the  laws. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded,  with  directions  to  enter  a  Judg- 
ment for  the  defendant 

Reversed  and  remanded. 

BKANTLT,  O.  J.,  concurs. 

HOLLOW  AT,  J.  I  concur  in  the  result 
but  prefer  not  to  express  an  opinion  at  this 
time  upon  some  of  the  questions  discussed, 
as  I  do  not  deem  a  determination  ot  them 
necessary  to  a  dedslfm  of  the  case  inesented. 


STATE  V.  ROBERTS. 
(Supreme  Court  of  Montana.  Nov.  2S,  1911.) 

1.  HouiciDE  (H  7,  I3*>— MUBDEB— Monva— 
Malice. 

It  is  not  essential  to  a  conviction  of  mur- 
der that  a  motive  for  the  crime  b«  shown. 

Malice  might  be  inferred  from  want  of  con- 
siderable provocation  or  from  circumstances 
showing  an  abandoned  and  malignant  heart 

[Ed.  Note.~For  other  cases,  see  Homicide. 
Cent  Dig.  i|  12.  1£.  16;  Dec.  Dig.  H  7.  13.*J 

2.  WirnEssEs  (|  2e8*)~OB08S-HxAiiurAnoiff 

— Scope. 

Where  one  accnsed  of  murder  claimed  that 
information  was  filed  againat  his  witness  as  ah 
accessory  not  In  good  faith,  bat  to  Induce  wit- 
ness to  testify  against  accused,  the  stale  could 
show  on  cross-examination  of  a  deputy  county 
attorney  that  the  information  was  filed  be- 
cause the  depnty  believed  that  witness  was 
guilty. 

[Ed.  Note.— Vor  otlwr  cases,  see  Witnesses, 
Dec.  Dig.  i  268.*] 

a  CRiMinAL  Law  (|  1171*)— MisfxtNouox  or 
Pbosecutinq  Attobney— ABonuxnT  to  Ju- 

BT— RbVEBSIBLB  EBBOB. 

It  was  not  reversible  error  for  the  coun- 
ty attorney  in  Us  atvament  to  refer  to  a  re- 
luctant witness  for  the  state  as  one  who  was- 
informed  against  as  an  accessory  to  hold  him 
as  a  witness,  and  to  see  that  he  would  not 
compound  the  felony,  and  to  state  that  ac- 
cused's counsel  might  lay  stress  on  that  fact, 
and  migbt  argue  that  the  state  was  holding 
a  club  over  witness'  head,  etc,  in  the  absence 
of  any  showing  that  accused  was  prejudiced 
by  the  argunient,  and  In  the  absence  of  a  re- 
guest  for  an  instruction  to  disregard  tite  re- 
marks. 

[Ed.  Note.— For  other  cases,  see  Grindnal 
Law,  Dec  Dig.  {  1171.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Mtcbael  Donlan,  Jndge. 

W.  A.  Roberts  was  convicted  of  murder  In 
the  second  d^ree,  and  be  appeals  from  tbe 
judgment  of  conviction,  and  from  an  order 
denying  a  new  trial.  Affirmed. 

Breen  &  Jones,  for  api>ellant.  Albert  J. 
Galen,  Atty.  Gen.,  and  W.  8.  Towner,  Asst. 
Atty.  Gen.,  for  the  State. 

SMITH,  J.  I>efendant  was  convicted  in 
Silver  Bow  county  of  the  crime  of  murder 
In  tbe  second  degree,  his  punishment  was 
flied  by  the  jury,  and  Judgment  was  entered 
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on  the  verdict  He  appeals  from  the  judg- 
ment and  also  from  an  order  denying  his 
motion  for  a  new  trial. 

Four  principal  contentions  are  urged  upon 
the  court: 

[1]  1.  That  the  evidence  Is  insufficient  to 
jostlfy  the  verdict.  We  have  carefully  read 
the  testimony  and  other  evidence  In  the  rec- 
ord. It  was  all  circumstantial,  but  we  are 
convinced  was  amply  suffldent  to  warrant 
the  Jury  In  determining  that  the  defendant 
was  guilty  of  mnrder  beyond  a  reasonable 
doubt.  State  v.  Byrd,  41  Mont  606,  111  Pac. 
407.  The  evidence  justlQes  the  conclusion, 
we  think,  tliat  Roberts  shot  and  killed  one 
Terholz,  while  he,  Roberts,  was  on  what  Is 
commonly  called  a  "drunk"  In  Butte  on  the 
night  of  November  5-6,-  1910.  It  was  not 
Indispensable  to  find  a  motive  for  the  crime. 
State  V.  Lucey,  24  Mont  205,  61  Pac.  994; 
State  T.  Vanella,  40  Mont  320,  106  Pac.  S64; 
State  V.  Suitor,  43  Mont  31,  U4  Pac.  112. 
Malice  might  be  inferred  from  the  fact  that 
no  considerable  provocation  appeared,  or  that 
the  circumstances  attending  the  killing  show- 
ed an  abandoned  and  malignant  heart  See 
section  8201,  Rev.  Codes. 

[2]  2.  At  the  time  of  the  sliootlng,  Roberts 
was  accompanied  by  one  Scott  The  latter 
was  placed  on  the  witness  stand  by  the 
state,  and  the  record  of  his  testimony  appears 
to  disclose  that  he  was  an  unwilling  and 
most  unsatisfactory  witness.  The  informa- 
tion shows  that,  when  It  was  prepared  in 
the  office  of  the  county  attorney,  the  names 
of  both  Roberts  and  Scott  were  included 
therein;  but  before  It  was  filed,  the  name 
of  Scott  had  been  stricken  out.  The  record 
also  discloses  that,  after  the  shooting,  Scott 
was  held  In  $500  ball  as  a  witness,  which 
was  furnished.  An  information  was  then 
filed  against  him  charging  him  with  being 
"an  accessory  after  the  fact  of  murder." 
He  was  again  arrested  and  confined  under 
this  Information,  but  was  released  in  habeas 
corpus  proceedings.  Before  be  fras  called 
to  testify,  this  Information  was  dismissed. 
Upon  demand  of  Ills  personal  counsel  that 
be  be  assured  of  Immunity  from  prosecution 
In  cose  he  testified,  the  county  attorney  In- 
fonned  him  that  If  he  told  the  truth  "and 
came  through  with  the  same  story  he  told 
before,"  no  further  Information  would  be 
filed  against  him.  As  near  as  we  can  gather 
from  the  record,  the  defendant  assumed  the 
position  that  the  proceedings  against  Scott 
were  not  instituted  in  good  faith  or  founded 
In  a  bona  fide  belief  In  bis  guilt  but  rather 
to  get  him  in  a  frame  of  mind  to  testis 
against  Roberts,  and  tiiat  when  the  latter 
object  was  attained,  he  was  promised  Im- 
munity in  case  he  testified  In  a  manner  sat- 
isfactory to  the  county  attorney.  In  fur- 
therance of  this  notion  the  defendant  called 
Ia  p.  Donovan,  Esq.,  chief  detnity  county  at- 
torney of  Silver  Bow  coun^,  and  by  him 
identified  the  Information  on  which  Roberts  [ 
was  being  tried,  tlw  information  charging 


Scott  with  being  an  "accessory  after  the 
fact  of  murder,"  an  application  for  a  writ 
of  habeas  corpus,  a  writ  of  habeas  corpus, 
and  the  return  thereto.  The  latter  informa- 
tion (barged  specifically  that  Roberts  mur- 
dered Verholz.  These  documents  were  all 
admitted  in  evidence  over  the  state's  objec- 
tion, and  are  all  copied  at  length  into  the 
record  to  the  great  and  entirely  unjustifiable 
expense  of  Stiver  Bow  county.  The  follow- 
ing proceedings  then  took  place,  viz.:  "Dono- 
van: I  thhik  I  filed  this  Information  charg- 
ing Scott  with  the  crime  of  accessory  after 
the  fact  to  murder.  Q.  (by  the  county  attor- 
ney): State  why  that  information  was  filed." 
Over  objection  by  the  defendant  Donovan 
testified  that  he  filed  the  information  "be- 
cause I  received  Information  that  be  was 
with  Roberts  on  the  night  of  the  killing  or 
sliootlng  of  Verholz.  Later  he  was  commit- 
ted to  the  witness  department  furnished 
bonds,  and  was  released.  About  a  day  or 
two  before  the  filing  of  the  Information  charg- 
ing him  as  an  accessory,  I  received  Informa- 
tion to  the  effect  that  while  in  a  saloon  he 
stated  he  was  a  friend  of  Roberts,  and  was 
not  going  to  see  Roberts  get  the  worst  of  It 
and  he  would  be  outside  of  the  state  of  Mon- 
tana when  the  trial  came  up,  and,  believin? 
that  made  him  an  accessory  after  the  fact 
of  murder — an  attempt  to  conceal  the  crime 
of  murder — I  filed  the  Information.  I  may 
say  that  I  filed  It  for  the  double  purpose, 
that  be  was  in  fact  concealing  a  crime  and 
I  believed  that  he  was  In  fact  guilt?  of  con- 
cealing a  crime.  I  believed  in  good  faith 
that  he  was  guilty  of  the  crime  alleged  in 
the  Information — trying  to  conceal  a  crime. 
I  examined  some  of  the  witnesses  In  the  case 
against  Scott"  It  Is  contended  that  in  al- 
lowing Donovan  to  express  his  belief  that 
Scott  was  guilty  of  being  an  accessory  to  a 
murder  the  court  committed  error.  In  plac- 
ing Donovan  on  the  stand,  the  evident  pur- 
pose was  to  draw  from  ills  narrative  of  the 
proceedings  against  Scott  the  Inference  that 
they  were  not  taken  in  good  faith.  The  state 
undoubtedly  had  a  right  to  dispel  this  In- 
ference by  showing.  If  it  could,  a  wdl-found- 
ed  ground  for  the  proceedings.  Defendant's 
counsel  evidently  recognized  this  when  he, 
at  one  time,  withdrew  bis  objection  to  the 
question:  "State  why  that  Information  was 
filed."  The  county  attorney  could  act  upon 
l^e  statements  of  witnesses;  and  we  think 
he  was  justified  In  proceeding  only  when  he 
had  reasonable  grounds  for  believing  that 
a  crime  had  be^  committed  by  Scott  When 
the  defendant  offered  the  information  in  evi- 
dence, he  himself  got  before  the  jury  the 
county  attorney's  sworn  statement  that  be 
(Roberts)  had  murdered  Yerholz.  We  fall  to 
see  how  be  was  prejudiced  by  Donovan's 
opinion  that  Scott  was  an  accessory  after  the 
fact 

8.  It  Is  contended  that  the  court  erred  In 
giving  to  the  Jury  Instructions  relating  to 
murder  in  the  first  and  second  degreei.  This 
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contention  la  disposed  of  In  the  discussion 
of  No.  1  above. 

[3]  4.  Ihiring  the  argument  to  the  jury  the 
county  attorney  made  this  statement:  "Ton 
have  the  witness  Ben  Scott,  the  witness 
whom  the  state  had  so  much  dlflBculty  In 
keeping  here  to  testify,  the  witness  who 
threatened  to  conceal  testimony,  and  on  that 
threat  was  Informed  against  to  hold  blni 
here  and  see  that  he  would  not  compound  a 
felony.  Mr.  Breen  may  lay  considerable 
stress  on  this  ftkct  Be  may  argne  that  we 
were  holding  a  club  over  bis  head."  The 
statement,  standing  alone,  shom  no  preju- 
dicial error.  We  do  not  know  what  went 
before  or  came  after  It  in  argumoit  It  Is 
not  entirely  dear  whether  It  la  a  statement 
of  fact  or  simply  a  anrmlse  as  to  what  Mr. 
Breen  might  thereafter  argue.  At  any  rate, 
8cott  was  the  state's  witness,  and  the  bur- 
den was  im  the  defendant  to  show  that  he 
was  prejudiced  by  the  remark  of  the  coun- 
ty attorney.  13ils  he  has  not  done.  There 
is  testimony  In  the  record  tending  to  show 
that  the  county  attorney  had  information 
that  Scott  had  threatened  to  leave  the  state, 
and  that  proceedings  were  Instituted  against 
blm  In  order  to  Insure  his  presence  at  the 
trial,  as  well  as  to  pnnlsb  him  f6r  baring 
participated  in  the  crim&  Mo  request  was 
made  to  the  court  to  Instruct  tlie  jury  to 
disr^rd  the  remark.  We  do  not  think  the 
ruling,  even  if  r^rded  as  enoneous,  sbould 
work  a  new  trial  of  a  case  otherwise  prop- 
erly and  carefnlly  tried.  It  was  a  small  mat- 
ter. 

The  judgment  and  order  are  affirmed. 
Affirmed. 

BRANTLY,  a  7.,  and  HOLLOWAT,  J., 

concur. 


STDWART  T.  STOND  ft  WBBSTGR  BNGI- 
NEJERING  CORPORATION  et  al. 

(Supreme  Court  of  Montana.   Nor.  20,  1911.) 

1.  MAsm  ANO  SCBTAnr  (S  270*)— InjmT  to 
Servant— Evidence— Aduisbibilitt. 

Where,  In  an  actloo  for  iujurieB  to  a  Berv- 
ant  owing  to  negligence  of  the  master  In  fail- 
ing to  provide  a  reasonably  safe  working  place, 
evidence  that  the  superintendent  shortly  before 
the  accident  had  a  conversation  with  another 
employ^,  in  which  he  was  informed  that  tlie 
place  at  which  plaintiff  was  about  to  be  put  to 
work  was  dangerous,  was  admissible  to  show 
knowledge  of  the  danger  before  plaintiff  was  put 
to  work,  though  plaiptiff  was  not  present  at 
aocb  conversation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  923;  Dec.  Dig.  8  270.*] 

2.  MABTKB  and  SEBVANT  ({  265*)— INJDBT  TO 

Sebtant— Evidence. 

A  servant  suing  for  injuries  aoatained 

through  the  negligence  of  the  master  In  failing 
to  provide  a  reasonably  safe  place  In  whicb  to 
work  must  show  that  the  place  of  employment 
was  dangerous  and  that  the  master  knew  of  the 


danger,  or  In  the  exerdse  of  ordinary  care 
ought  to  have  known  of  IL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {fi  882,  888;  Dec  Dig.  | 
266.*]  , 

3.  Master  and  Sebtant  <i  270*)— Injubt  to 
Sebvant— ElTiDBNOE— ADUiasiBiLrnr. 

In  an  action  for  injuries  to  a  servant  by 

a  skip  used  In  removing  earth  by  means  of  a 
derrick  from  an  excavation  being  lowered  on 
him  while  at  work,  evidence  of  the  manner  in 
which  the  skip  was  used  before  and  after  it 
was  unloaded  was  admissible  to  show  that  the 
general  plan  of  operation  pursued  by  the  mas- 
ter was  negligent,  since  a  master  is  liable  for 
a  negligent  system  or  a  negligent  mode  of  using 
machinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  916,  917;  Dec  Dig.  I 
270.*] 

4.  Teial  165*)— Nonsuit- Evidence. 

The  court  on  motion  for  nonsuit  will  deem 
every  fact  proved  which  the  evidence  tends  to 
prove. 

[Ed.  Note.— For  other  cases,  see  Trial,  OmL 
Dig.  a  373,  374;  Dec  Dig.  |  165.*] 

5.  Masteb  AND  Sbbvant  Q  163*)— Injubt  to 

SbB  V  ANT— NeO  LIOENCE. 

A  servant  was  directed  by  the  master's 
superintendent  to  drill  holes  for  blasting  at 
about  15  feet  from  where  a  skip  used  by  means 
of  a  derrick  to  remove  earth  from  an  excavation 
was  unloaded.  At  the  time  of  the  injury,  he 
was  bending  over,  and  the  skip  loaded  with 
excavated  material  was  lowered  on  him.  Sev- 
eral hundred  men  were  employed  and  busily  at 
work  about  the  derrick.  The  station  of  the 
engineer  was  such  that  he  could  not  see  the 
place  of  excavation,  the  place  of  unloading,  and 
the  men  as  they  were  at  work.  Earth  and 
rock  were  likely  to  drop  from  the  skip  while  It 
was  moved  from  the  excavation  to  the  point 
of  unloading,  and  unless  the  skip  was  kept  a 
sufficient  height  above  the  ground  it  would 
strike  the  worlunen.  field,  that  it  was  the 
duty  of  the  master  to  provide  a  signalman  to 
direct  the  engineer's  movements,  and  the  fail- 
ure to  do  so,  resulting  in  injury  to  a  servant, 
was  actionable  negligence,  and  where  the  su- 
perintendent sent  the  signalman  supplied  bv  tbe 
master  to  another  part  of  the  work,  and  the 
engineer  started  tbe  engine  without  a  signal, 
causing  injury  to  a  servant,  the  master  was 
liable. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  328^-330:  Dec  Dig.  | 
163.*1 

6.  Master  and  Sebvant  (|  264*)— Injubt  to 
Sebvantv-Complaint. 

The  complaint  lu  an  action  for  injuries  to- 
a  servant  engaged  In  drilling  for  blasting  caus- 
ed by  a  skip  by  means  of  a  derrick  to  remove 
earth  from  an  excavation  being  lowered  on  him* 
which  alleged  that  the  master  and  the  servant 
employed  to  signal  the  engineer  negligently 
omitted  to  give  proper  signals,  or  any  signals., 
authorized  a  recovery  on  proof  ^at  the  super- 
intendent had  withdrawn  tbe  signalman  from 
his  place  of  duty  and  that  tbe  engineer  pro- 
ceeded without  receiving  any  signal  from  any 
one. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S  866;  Dec  Dig.  |  264.*] 

7.  MAffTBB  AND  SBBVANT  (i  201*>— iNJUBT  TO 

Sbbvant— Neouoence. 

Where  a  master  failed  to  have  a  signalman 
present  to  gaide  the  engineer  operating  a  der- 
rick moving  a  skip  loaded  with  material  from 
an  excavation,  and  an  injury  to  a  servant  would 
not  have  occurred  If  tbe  proper  signal  had  been 
given  to  the  engineer,  tne  master  was  liable, 
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under  t3ie  rale  that  wlien  an  injnry  to  a  serv- 
ant is  the  result  of  the  Dcgligence  of  a  fellow 
servant  combined  with  the  negligence  of  the 
master,  the  defense  of  the  negligence  of  the 
fellow  servant  Is  unavailable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  516-<^:  Dec.  Dig.  | 
201.*] 

&  BiaaTEB  AND  Skbvant  (I  264*) —Issues, 

PBOOF,  and  VARIAItCE. 

Under  Rev.  Codes,  |  6686,  providing  that 
BO  variance  between  the  allegations  and  proof 
fa  deemed  material,  unless  it  actually  misleads 
a  party  to  his  prejudice,  the  variance  between 
the  complaiot  In  an  action  for  Injuries  to  *a 
servant  drilling  (or  blasting  caused  by  a  skip 
loaded  with  excavated  material  being  lowered 
on  bija.  ^ich  alleges  neRliaence  in  failing  to 
exercise  care  to  provide  a  reasonably  safe  place 
in  which  to  work  in  failing  to  have  the  skip 
hoisted  to  a  height  sufficient  to  avoid  injury 
and  io  failing- to  warn  the  servant  of  the  dan- 

f;er  surrounding  the  place,  and  the  proof  ahow- 
ng  negligence  of  the  superintendent  in  with- 
drawing  from  his  place  of  duty,  a  fellow  serv- 
ant employed  to  signal  the  engineer  in  operating 
the  skip  ie  not  fatal,  especially  where  ue  vari- 
ance was  not  suggeBteo  to  the  trial  court  nor 
mentioned  in  appellant's  brief. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  872,  873;   Dec.  Dig.  f 

9.  MaSTBB    and    SBBTANT    3  2S6*>-^lNJUBT 

TO  SBBVANT—NEaLiOEHCB— Evidence. 

In  an  action  for  injuries  to  a  servant  while 
drilling  for  blasting  caused  by  a  skip  loaded 
with  excavated  material  being  lowered  on  him, 
evidence  held  sufficient  to  authorize  submission 
to  the  jury  of  the  question  'of  the  maater's 
negligence  in  the  general  method  of  carrying 
on  the  work  of  moving  the  skip. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S8  1032,  1033;  Dec.  Dig.  { 
286.*] 

10.  Habteb  and  Servant  (I  268*)— Injtjbt  to 
,  Sbbvant— Neolio  EN CK— Complaint. 

A  complaint,  in  an  action  for  injuries  to 
a  servant  while  drilling  for  blasting  canspd  by 
a  skip  loaded  with  excavated  material  being 
lowered  on  him,  which  charges  negligence  in 
the  general  plan  of  carrying  out  the  work,  and 
which  alleges  that  such  negligence  with  other 
n^Uaent  acta  produced  the  injuries  complain- 
ed of,  predicatea  Diligence  of  the  master  in  the 
general  plan  of  carrying  on  the  work  of  moving 
the  skip  and  is  sufficient  in  the  absence  of  a 
special  demarrer  or  motion,  to  make  more  ape- 
dfie. 

[E>d.  Note.— For  other  caaea,  see  Master  and 
Servant  Cent  Dig.  {  833;  Dec  Dig.  S  258.*] 

11.  MaBTEB  and   SEBTANT  (8  261*)— INJUBT 

IO  Sbbvant— Negligence— Evidence. 
A  servant  suing  for  a  personal  injury  and 
alleging  various  acts  of  negligence  may  recover 
on  proof  of  any  one  of  toe  acts  proximately 
causing  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  862;  Dec.  Dig.  S  264.*] 

12.  Mastbb  and  Sebvant  (S  97*)— Injubt  to 
Sebvant— Xeolioencb. 

Where  an  injury  to  a  servant  was  likely 
to  occur  from  the  negligent  method  adopted  by 
the  master,  the  master  was  liable  for  Injuries 
to  a  servant  though  he  could  not  anticipate  the 
particular  injury,  for  it  is  sufficient  that  he 
ought  to  have  anncipated  that  some  injury  was 
likely  to  result  as  the  natural  consequence  of 
the  plan  of  operation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  163;  Dec.  Dig.  8  97.*] 


18.  Mabteb  and  SnTAirr  Q  286*)— Thjubt  to 

Servant  —  Negi-iqence  —  Question  fob 
Jury. 

Whether  a  master  guilty  of  negligence  in 
adopting  a  method  of  doing  the  work  onght  to 
have  anticipated  injury  to  a  servant  fceM,  nn- 

der  the  evidence,  for  xne  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  8  1007;  Dec.  Dig.  8  286.*] 

14.  Master  and  Sebvant_(8  278*)— Injury  to 
Servant- Failube  to  Warn- Nbgliobnce. 
In  an  action  for  injuries  to  a  servant  en- 
gaged in  drilling  for  blasting  caused  by  a  skip 
loaded  with  excavated  material  being  lowered 
on  him,  evidence  held  to  justify  a  finding  of 
actionable  negligence  in  failing  to  warn  the 
servant  of  the  movements  of  the  skip. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  972;  Dec.  Dig.  8  278.*1 

16.  Trial  (8  142*)  —  Withdbawai.  op  Oabb 

FRou  Jury. 

A  case  should  not  be  withdrawn  from  the 
jury,  unless  the  conclusion  from  the  facts  nec- 
essarily follows,  aa  a  matter  of  law,  that  no 
recovery  may  be  had  on  any  view  which  may 
be  reasonably  drawn  from  the  facts  established 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  387;  Dec  Dig.  8  142.*] 

16.  Masteb  and  Servant  (|  330*)— Injubt  to 
Sebvant— Negugence— Evidence. 

In  an  action  against  a  master  and  a  fellow 
servant  who  was  acting  aa  signalman  for  in- 

i'uries  to  a  servant  engaged  in  drilling  for 
lasting  caused  by  a  skip  loaded  with  excavated 
material  being  lowered  on  him,  there  was  evi- 
dence that  the  engineer  operating  the  skip  act- 
ed without  any  signal  from  the  aigoalman.  The 
master  through  its  superintendent  had  with- 
drawn the  s^nalman  from  his  place  of  duty 
and  had  sent  him  to  another  part  of  the  work 
to  perform  other  services.  Held,  that  the  sig* 
ualman  was,  aa  a  matter  of  law,  not  guilty  of 
actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  88  1270-1272;  Dec  Dig.  8 
830.*] 

Appeal  from  District  Court  Lewis  and 
Clark  County;  J.  Miller  Smith,  Judge. 

Action  by  Patrick  J.  Stewart  against  the 
Stone  &  Webster  Engineering  Corporation 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed  in  part  and 
reversed  In  part. 

E.  C  Day,  for  appellants.  PorceU  ft  Hor- 
sky,  for  respondent 

HOLLOWAT,  J.  The  plalnUlT  was  em- 
ployed by  the  defendant  corporation  as  a 
common  laborer  about  Its  vrork  constructing 
a  dam  across  the  Missouri  river  at  Hauser 
Lake.  Considerable  »cavatlon  was  being 
done  and  the  earth  and  rock  removed  by 
means  of  a  large  skip  or  Iron  bucket  This 
skip  when  empty  weighed  1,400  pounds,  or. 
thereabouts,  and,  when  filled  with  material, 
from  a  ton  and  a  half  to  two  tons.  Tbe 
skip  was  moved  by  means  of  a  derrick  opa> 
ated  by  an  raigine.  A  cable  was  attached 
to  the  skip,  run  through  a  pulley  at  the 
upper  end  of  tbe  boom  of  the  derrick,  then 
down  to  the  base  of  th^  boom  and  around 
the  drum  at  the  engine.  The  boom  operated 
on  a  pivot,  and,  when  the  skip  was  filled 
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with  excavated  material  and  raised  to  clear 
obstructions,  the  boom  was  swong  to  the  left 
— the  skip  describing  the  arc  ot  a  circle — 
and  the  material  deposited  near  the  bank 
to  be  removed  by  a  derrick  on  a  scow  anchor- 
ed In  the  river.  The  situation  of  the  engine 
operating  the  derrick,  the  place  of  excava- 
tion, and  the  location  of  the  scow  were  such 
that,  by  reason  of  the  unevenness  of  the 
ground,  the  engineer  could  not  see  the  men 
fining  the  skip,  the  path  over  wblch  the  skip 
traveled,  and  the  place  at  which  the  material 
was  deposited,  and  to  carry  on  the  work 
it  was  necessary  for  the  defendant  corpora- 
tion to  employ  a  man  to  occupy  a  lilgb  and 
advantageous  point  of  ground,  from  wblch 
all  the  operation  could  be  seen,  and  direct 
the  engineer  by  means  of  signals.  On  Janu- 
ary 29,  1909,  this  plaintiff  was  taken  from 
work  upon  which  he  had  theretofore  been 
employed,  and  directed  by  the  defendant  cor- 
poration's superintendent  to  assist  another 
man  In  drilling  holes  In  frozen  ground,  about 
10  feet  from  the  place  where  the  skip  was 
unloaded,  for  the  purpose  of  blasting  out  an 
embankment.  The  place  where  plaintiff  was 
put  to  work  was  directly  in  the  path  over 
which  the  skip  swung.  While  plaintiff  was 
bending  over  cleaning  out  a  bole  already 
drilled,  the  skip  loaded  with  excavated  ma- 
terial was  lowered  upon  him,  causing  the 
injuries  of  which  he  complains.  He  brought 
this  action  to  recover  damages,  and  Joined 
with  the  defendant  corporation  John  Brown, 
who  was  foreman  of  the  excavating  gang 
and  signalman. 

The  complaint  is  quite  voluminous,  and 
we  content  ourselves  with  the  statement  of 
.  Its  contents  as  we  analyze  it.  It  charges 
negligence  on  the  part  of  the  corporation  in 
the  following  particulars:  (1)  In  falling  to 
exercise  reasonable  care  to  provide  for  plain- 
tiff a  reasonably  safe  place  in  which  to  work, 
and  to  maintain  It  in  a  reasonably  safe  con- 
dition; (2)  In  imposing  upon  the  signalman 
an  amount  of  work  too  great  for  blm  to 
discharge  properly;  (3)  In  rushing  the  work 
to  such  an  extent  that  the  men  employed  in 
its  execution  were  greatly  confused  and  un- 
able properly  to  discharge  their  duties;  (4) 
Id  falling  to  have  the  skip  hoisted  to  a 
height  sufficient  to  avoid  striking  plaintiff 
as  It  swung  back  and  forth  to  and  from  the 
place  of  excavation;  (6)  in  failing  to  warn 
plaintiff  of  the  danger  surrounding  the  place 
where  he  was  put  to  work  drilling,  or  to 
notify  him  of  approaching  danger;  and  (6) 
in  the  general  plan  or  method  of  carrying 
on  the  work.  It  ctiarges  negligence  on  the 
part  of  both  defendants  in  failing  to  give 
any  signal  to  the  engineer  by  which  be  could 
control  the  movements  of  the  boom  and  skip 
at  the  time  plaintiff  was  injured. 

The  defendant  Brown  answered  denying 
any  negligence  on  bis  part.  The  corporation 
answered  separately,  denying  negligence  on 
its  part  and  pteading  afflrmaUv^y  that  plain- 
tiff's Injuries  wtn  caused  by  bis  own  neg- 


ligence; that  he  assumed  tbe  risk  of  injury; 
and  that  his  injuries  were  caused  by  the 
negligence  of  his  fellow  servants.  These 
affirmative  pleas  were  put  in  issue  reply. 
At  the  conclusion  of  plaintiffs  testimony  the 
defendants  Interposed  a  Joint  motion  for 
nonsuit,  and  the  defendant  Brown  made  a 
separate  motion.  These  motions  were  over- 
ruled, and  defendants  then  declined  to  offer 
any  testimony,  and  the  case  went  to  the  Jury 
upon  the  evidence  introduced  by  the  plain- 
tiff. Before  the  cause  was  submitted,  de- 
fendants moved  the  court  to  compel  plaintiff 
to  elect  whether  he  proceeded  dpon  the  the- 
ory that  defendant  Brown  was  present  giving 
a  signal  to  the  engineer,  or  did  not  give  the 
signal.  The  motion  was  granted.  The  rec- 
ord recites :  "Thereupon  the  plaintiff  elect- 
ed to  stand  upon  the  allegations  of  the  com- 
plaint as  amended,  and  as  to  that  particu- 
lar allegation  that  the  defendant  John  Brown 
omitted  to  give  proper  signal  for  the  move- 
ment of  the  skip  after  It  was  on  Its  way  to 
be  dumped."  The  trial  resulted  in  a  Judg- 
ment in  favor  of  the  plaintiff,  and  from  that 
judgment  and  an  order  denying  their  motion 
for  a  new  trial  defendants  have  appealed. 
The  specifications  of  OTor  are  treated  under 
four  heads:  (1)  The  admissibility  of  evi- 
dence given  by  the  witness  Bartlett;  (2)  the 
admissibility  of  evidence  glvoi  by  the  wit- 
nesses Hogan  and  Law;  (3)  the  order  of 
the  court  denying  defendant  Brown's  sepa- 
rate motion  for  a  nonsuit;  and  (4)  the  order 
denying  the  motion  for  a  nonsuit  made  by 
both  defendants. 

[1]  1.  Over  objection  of  the  defendants, 
Lloyd  Bartlett,  a  witness  for  plaintiff,  was 
permitted  to  testify  to  a  conversation  which 
he  had  with  the  general  superintendent  at 
the  defendant  company  immediately  before 
the  plaintiff  was  Injured.  So  far  as  ma- 
terial here,  that  conversation  was  as  follows: 
"The  superintendent  came  to  me  and  asked 
me  why  I  didn't  have  a  man  drilling  in 
that  bank  down  there.  It  was  the  same  bank, 
the  only  bank  there  was  there,  'the  only 
bank.  I  told  him  it  was  too  dangerous  a 
place  to  put  a  man  working  at  that  place. 
It  was  a  death  trap.  He  said,  'Where  Is 
the  man  that  is  doing  this  work?'  and  I 
said,  'I  don't  know,'  and  he  says,  *I  will 
go  and  find  him,'  and  he  went  away  and 
found  htm,  and  this  man  [plaintiff]  came 
back  and  went  to  work." 

In  the  complaint  Diligence  Is  predicated 
upon  the  failure  of  ttae  defendant  company 
to  ^erdse  reasonable  care  to  provide  a  rea- 
sonably safe  place  for  plaintiff  to  perform 
his  work  and  maintain  the  place  in  a  rea- 
sonably safe  condition.  Facts  and  circum- 
stances were  produced  to  show  that  tbe 
place  of  plaintiff's  employment  was  danger- 
ous, and  this  evidence  elicited  from  ttae 
witness  Bartlett  tended  to  bring  home  to  the 
defendant  company,  who  was  the  master, 
knowledge  or  warning  of  tbe  danger  before 
plaintiff  was  pnt  to  woilc,  and  was  properly 


Digitized  by 


Mont)      STEWART  t.  STONE  A  WEBSTER  ENGINEERING  CORPORATION  571 


admitted  for  that  parpoee;  and  it  wbs  -wboUy 
Immaterial  tliat  the  plaintiff  was  not  pres- 
ent or  did  not  know  of  the  cooTeraatlon. 
Colorado  Olty  t.  Llafe>  28  Colo.  468.  60  Pac. 
680. 

[2}  It  waB  incambent  upon  the  plaintiff  to 
show  that  the  place  of  his  employment  was 
dangerous  and  that  the  master  knew  of 
the  danger,  or,  In  the  exercise  of  ordinary 
care,  ought  to  haTe  known  of  it  26  Cyc. 
H4i2. 

[9]  2.  The  witnesses  Hogan  and  Law  t^- 
tlfied  to  the  monner  in  which  the  skip  or 
Iron  bucket  was  used  before  and  after  it  was 
unloaded.  We  think  this  evidence  was  prop- 
erly admissible  as  tending  to  show  that  the 
general  plan  or  method  of  operation  pursued 
by  the  defendant  company  was  negligent  (26 
Cyc.  1154) ;  for  a  negligent  system  or  place 
of  work,  or  a  negligent  mode  of  using  per- 
fectly sound  machinery,  may  make  the  mas- 
ter liable  (Thomas  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  [C.  0.]  »7  Fed.  245;  Beraert  t. 
Eureka  Lumber  Co.,  43  Mont  517,  117  Pac. 
1060;  Kelly  v.  City  of  Butte,  119  Pac.  171). 

3.  The  separate  motion  for  nonsuit  Inter- 
posed by  the  defendant  Brown  should  have 
been  sustained.  There  Is  not  any  substantial 
evidence  tending  to  show  actionable  negli- 
gence on  hia  part,  and  this  Is  practically  con- 
ceded by  connsel  for  respondent 

[4]  4.  We  are  unable  to  determine  npon 
irtiat  theory  the  motion  to  require  plaintiff  to 
elect  was  mnde  or  sustained.  The  complaint 
chafes  negligence  on  the  part  of  both  de- 
fendants in  falling  to  give  a  signal  to  the 
engineer.  Upon  motion  for  nonsuit  every 
fact  will  be  deemed  proved  which  the  evi- 
dence tends  to  prove  (McCabe  v.  Montana 
Central  Ry.  Co.,  30  Mont  323,  76  Pac.  703; 
Cain  V.  Gold  Mt.  Min.  Co.,  27  Mont.  529,  71 
Pac.  1004),  and  In  the  furtber  consideration 
of  this  case  we  will  speak  of  the  evidence  in 
tbe  light  of  this  rule. 

[B]  A.  It  appears  that  at  the  time  plain- 
tiff was  put  to  work  drilling,  tbe  derrick  was 
idle;  tbat  it  was  the  first  skip  moved  there- 
after which  injured  him;  that  the  general 
superintendent  came  upon  the  ground,  spoke 
to  plaintiff,  who  was  then  at  work,  and  gave 
tbe  signal  to  tbe  engineer  to  start  the  skip ; 
that  he  then  sent  Brown  away  to  another 
part  of  the  work  and  he  himself  gave  his  at- 
tention to  the  men  about  him.  Tbe  engineer 
started  bis  engine,  raised  the  skip  from  tbe 
place  where  It  was  loaded,  and  swung  It 
around.  There  Is  suBldent  evidence— though 
negative  in  cbaracter — tbat  there  was  not 
any  signal  given  to  tbe  engineer  to  lower  tbe 
skip,  and,  so  far  as  this  record  discloses,  the 
engineer  In  lowering  tbe  skip  upon  the  plain- 
tiff acted  without  a  signal.  Tbat  the  cir- 
oumstances  surrounding  the  work  were  such 
tliat  It  was  the  duty  of  the  master  to  furnish 
a  signalman  to  direct  tbe  movements  of  the 
engineer  In  operating  the  derrick  and  skip, 
to  tbe  end  that  the  place  of  employment  for 
plaintiff  and  other  workmoi  there  should  not 


be  rendered  unnecessarily  hazardous,  cannot 
be  questioned,  and  that  the  master  failed  to 
discharge  this  duty  Is  equally  apparent  f^^> 
though  it  provided  a  signalman  in  tbe  person 
of  Brown  in  the  first  Instance,  the  evidence 
tends  to  show,  and  for  the  purposes  of  this 
appeal  will  be  deemed  to  show,  that  Immedi- 
ately before  plaintiff  was  injured,  and  at  the 
very  time  when  the  services  of  the  signal- 
man were  most  greatly  needed- — that  Is,  at 
the  time  the  loaded  skip  was  hoisted  from 
the  point  of  excavation  and  started  swinging 
towards  the  place  where  plaintiff  was  at 
work  and  towards  the  point  where  it  was  to 
be  lowered  and  unloaded — ^the  defendant  cor- 
poration, through  its  superintendent,  Pbee, 
withdrew  Brown  from  his  place  of  duty  and 
sent  him  to  another  part  of  the  work  to  per- 
form other  services.  So  that  so  far  as  this 
case  is  concerned.  It  might  with  propriety 
have  been  charged  that  the  defendant  cor- 
poration failed  to  furnish  a  signalman,  and 
the  proof  would  have  sustained  the  charge. 
Brown  did  not  signal  the  engineer  because 
he  was  withdrawn  by  the  master  Just  before 
the  signal  should  have  be^  given,  and  the 
evidence,  though  negative  In  character,  tends 
to  show  that  a  signal  was  not  given  1^  any 
one. 

[I]  Counsel  for  appellant  states  In  his 
brief  that  plaintiff  elected  to  submit  the  case 
upon  the  theory  that  Brown  was  present  at 
his  post  of  duty  as  signalman  at  the  time 
plaintiff  was  injured;  but  the  record  does 
not  bear  out  this  statement.  The  allegation 
of  the  amended  complaint  npon  which  plain- 
tiff elected  to  rely  is  that  the  defendants 
(Brown  and  the  corporation)  "negligently 
omitted  to  give  proper  or  any  signals." 

[7]  It  is  suggested  that  If  this  be  the  cor- 
rect Interpretation  to  be  put  upon  the  evi- 
dence, then  the  n^IIgence  which  caused  the 
Injury  was  tbat  of  the  engineer— a  fellow 
servant  of  the  plaintiff — and  there  cannot 
be  a  recovery.  But  this  suggestion  Ignores 
the  breach  of  duty  on  the  part  of  the  cor- 
poration in  failing  to  have  a  signalman  pres- 
ent to  guide  tbe  engineer.  The  evidence 
is  that,  if  a  proper  signal  had  been  given,  tbe 
accident  would  not  have  occurred.  And  the 
master  in  this  bwtance  cannot  escape  the  Im- 
putation that  its  negligence,  in  preventing 
Brown  giving  the  proper  signal,  by  with- 
drawing him  at  tbe  critical  moment,  com- 
bined with  the  n^llgence  of  the  engineer  to 
produce  the  Injury  to  this  plaintiff,  and  rai- 
der these  circumstances  the  plea  that  the 
engineer  was  plaintiff's  fellow  servant  is  un- 
avalllng.  If  the  Injury  is  the  result  of  the 
n^llgence  of  a  fellow  servant  combined  with 
tbe  n^ligence  of  the  master,  the  defense  of 
fellow  servant's  negligence  Is  not  available. 
O'Brien  v.  Corra-Rock  Island  Min.  Co.,  40 
Mont.  212,  100  Pac.  724;  Melsner  v.  City  of 
Dillon,  29  Mont.  116.  74  Pa&  ISO. 

[t]  If  it  be  suggested  tbat  this  construction 
of  the  evidence  results  In  a  variance  between 
tbe  plesdli^  and  proof,  It    snffldeiit  answer 
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to  Bar  that  the  variance  Is  not  material,  un- 
der section  6585,  Revised  Codes,  and  will  not 
work  a  reversal,  particularly  In  view  of  the 
fact  that  the  variance  was  not  suggested  to 
the  trial  court  at  all  and  Is  not  mentioned 
in  appellants'  brief. 

That  It  was  a  primary  duty  of  the  master 
to  furnish  a  signalman,  at  the  time  this 
plaintiff  was  injured.  Is  declared  by  the  au- 
thorities and  is  prompted  by  tbe  dictates  of 
reason  and  humanity.  Four  or  five  hundred 
men  were  employed,  all  busily  at  work  about 
this  derrick.  The  station  of  the  engineer 
was  such  that  he  could  not  see  the  place 
of  excavation,  the  place  of  unloading,  and 
the  men  as  they  were  at  work.  Pieces  of 
earth  or  rock  were  likely  to  drop  from  the 
skip  while  it  was  In  this  swlng^g  motion 
from  the  excavation  to  the  point  of  unload- 
ing, and.  unless  the  skip  was  kept  a  suffi- 
cient height  above  the  ground,  it  was  like- 
ly to  strike  the  workmen.  Under  these  cir- 
cumstances, the  duty  of  the  master  to  pro- 
vide a  man  to  direct  the  engineer's  move- 
ments was  Imperative,  and  its  failure  to 
discharge  this  duty,  resulting  In,  Injury  to  a 
workmau,  was  actionable  negligence.  Aleck- 
son  V.  Brie  R.  Co.,  101  App.  Dir.  385,  91  N. 
Y.  Supp.  1029. 

Appellants'  counsel  devotes  much  of  hfs 
brief  to  a  consideration  of  tbe  question:  Was 
Brown,  as  signalman,  the  alter  ego  of  tbe 
drfendant  corporation,  or  the  fellow  serv- 
ant of  the  plaintiff?  Aa  we  view  tbe  mat- 
ter from  this  record,  that  Inquiry  Is  not  of 
any  moment  here.  The  authorities  upon  the 
subject  are  in  hopeless  conflict,  and  whether 
we  adopt  the  view  that  Brown  was  the  fel- 
low servant  of  plaintiff,  as  expressed  in  some 
of  the  leading  cases  (see  note  to  Lafayette 
Bridge  Co.  v.  Ol&en,  108  Fed.  335,  47  0.  C. 
A.  3U7,  as  reported  In  54  L.  R.  A.  at  page 
33),  or  the  view  that  he  was  performing  a 
nondelegable  duty  of  the  master  and  was 
for  the  time  a  vice  principal,  as  held  in  other 
Jurisdictions  (Anderson  v.  Pittsburgh  Coal 
Ck>.,  108  Minn.  455,  122  N.  W.  794,  26  L.  R. 
A.  (N.  S.)  624;  Sroufe  v.  Moran  Bros.  Co., 
28  Wash.  381.  68  Pac.  806,  68  U  R.  A.  313, 
92  Am.  St  Rep.  847),  would  not  affect  the 
result  in  this  Instance. 

[9]  B.  We  tblnk  tbe  evidence  sufficient  to 
go  to  the  Jury,  as  tending  to  show  negli- 
gence of  the  master  In  the  general  plan  or 
method  of  carrying  on  tbe  work  of  moving 
this  skip.  Tbe  evidence  tends  to  sbow  that 
instead  of  having  the  skip,  when  filled, 
hoisted  to  a  reasonably  safe  height  and 
swung  at  that  distance  from  tbe  ground  to 
the  point  of  unloading,  and  then  lowered, 
that  the  skip  was  hoisted,  and,  as  the  boom 
turned,  tbe  skip  was  gradually  lowered  so 
tbat,  by  the  time  It  reached  a  point  over  tbe 
place  of  plaintiff's  work.  It  was  dangerous- 
ly near  tbe  ground,  and,  when  the  skip  was 
emptied,  the  boom  was  started  revolving  back 
before  the  skip  was  hoisted  to  a  safe  dia- 
tanoe  above  tbe  ground;  that  this  practice 


was  known  to  the  master,  or  In  the  exer- 
cise of  ordinary  care  ovglit  to  liave  beea 
known  to  It. 

[10,  11]  It  Is  Insisted,  however,  that  the 
complaint  does  not  predicate  plaintiff's  in- 
juries upon  such  negligence;  but  paragraph 
10  of  the  complaint  charges  negligence  in 
the  g»ieral  plan  or  method  of  carrying  on 
the  work,  and  alleges  that  such  n^llgencer 
with  other  negligent  acts,  produced  the  in- 
jury of  which  plaintiff  complains.  It  Is  true 
that  the  allegations  are  In  very  general 
terms ;  but,  In  tbe  absence  of  a  special  de- 
murrer or  motion  to  make  more  specific,  they 
are  sufficient,  and  it  is  elementary  that  un- 
der such  circumstances  plaintiff  need  not 
prove  every  act  of  negligence  charged,  but 
It  is  sufficient  If  he  proves  any  of  the  acts 
of  negligence  pleaded,  which  proximately 
caused  the  injury.  Frederic  t.  Hale,  42 
Mont.  153,  112  Pac.  70. 

[12,  13]  C.  The  appellant  corporation  In- 
sists that  it  was  not  under  obligation  to  warn 
the  plaintiff  of  the  movements  of  the  skip 
over  his  place  of  work,  for  the  reason  tbat 
the  skip  was  not  emptied  at  that  point,  but 
15  or  20  feet  away,  and  in  the  abstract  that 
contention  is  correct;  but  since  there  is  evi- 
dence in  this  record  tending  to  prove  negli- 
gence In  tbe  general  plan  of  moving  the  skip, 
by  which  plaintlfTs  place  of  employment  was 
rendered  extrahazardous — and  unnecessari- 
ly so — tbe  duty  devolved  upon  the  master  to 
change  Its  system  of  operation  or  warn  plain- 
tiff of  the  danger.  The  evidence  la  sufficient 
to  Justify  a  finding  that  Injury  to  plaintiff  was 
likely  to  occur  from  the  negligent  method  of 
moving  the  skip  back  and  forth  over  his 
place  of  work,  without  keeping  it  at  a  rea- 
sonably safe  height  above  the  ground.  If 
It  be  suggested  that  the  master  could  not 
anticipate  that  the  engineer  would  drop  the 
skip  upon  plaintiff,  it  Is  answered  by  say- 
ing tbat  It  Is  not  necessary  that  the  master 
should  anticipate  the  particular  Injury  which 
did  result  It  is  sufficient  that  It  ought  to- 
have  anticipated  that  some  injury  was  like- 
ly to  result  as  the  reasonable  and  natural 
consequences  of  the  absence  of  a  signalman 
to  direct  the  engineer  and  the  negligent  plan 
of  operation  (Mlze  v.  Rocky  Mt.  Bell  Tel. 
Co.,  38  Mont.  521,  100  Pac.  871,  128  Am. 
St  Rep.  659),  and  whether  the  m»Bter 
ought  to  have  anticipated  injury  to  plaintiff 
was,  under  the  circumstances  of  this  case, 
a  question  for  the  Jury  (Standard  Oil  Co.  v. 
Brown,  218  U.  S.  78.  30  Sup.  Ct  668,  54  L. 
Ed.  938 ;  Jensen  v.  Commodore  M.  Co.,  84 
Minn.  53,  101  N.  W.  844). 

[U]  The  evid^ce  discloses  that  plaintiff 
had  been  employed  at  work  some  distance 
from  this  derrick,  and  under  such  circum- 
stances that  he  could  not  or  did  not  see  the 
derrick  work;  that  he  did  not  know  that 
tlie  skip  would  pass  over  his  new  place  of 
employment ;  tbat  tbe  skip  wblcb  struck  him 
was  making  Its  first  trip  after  he  was  di- 
rected to  go  to  tbe  embankment  to  drill ;  tbat 
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be  was  so  situated  there  that  be  could  not 
see  the  skip  until  it  was  over  blm,  or  near- 
ly so ;  that  he  was  engrossed  in  the  dis- 
charge of  the  duties  assigned  him,  and  did 
not  see  the  skip  approaching;  that  the  mas- 
ter knew  of  the  danger  surrounding  thla 
new  place  of  employment  and  had  ample  op- 
portunity to  warn  plaintiff  after  the  skip 
was  loaded  and  started;  that  It  was  the 
custom  at  this  work  to  warn  workmen  of 
approaching  dangers;  and  tlutt  the  men  re- 
lied upon  receiving  warning.  In  Colnnan  t. 
Perry,  28  Mont  1,  72  Pac.  42,  this  court 
said:  "The  principle  is  that  if  an  employ- 
er knows  that  the  servant  will  be  ex- 
posed to  risks  and  dangers  In  any  labor  to 
which  he  assigns  him,  and  Is  aware  that  the 
servant  Is  from  any  cause  disqualified  to 
know,  appreciate,  and  avoid  such  dangers, 
the  dangers  not  being  'obvious,  the  master 
is  guilty  of  a  breach  of  duty,  unless  be  gives 
such  reasonable  cautions  and  instructions  as 
should  reasonably  enable  the  servant  ezer- 
■clsing  due  care  to  do  the  work  with  safe- 
ty to  himself." 

The  rule  is  well  stated  in  Baxter  v.  Rob- 
erts, 44  Gal.  187,  13  Am.  Rep.  160,  as  fol- 
lows: "Nor  iB  there  any  doubt  that  if  the 
employer  have  knowledge  or  information 
showing  that  the  particular  employment  is. 
from  extraneous  causes  known  to  him,  haz- 
ardous or  dangerous  to  a  degree  beyond  that 
which  it  fairly  imports  or  Is  understood  by 
the  employ^  to  be,  he  is  bound  to  Inform  the 
latter  of  the  fact  or  put  falm  in  possession  of 
sucb  information."  The  principle  above  has 
been  approved  by  this  court  in  Berg  v.  Bos- 
ton &  Mont  C.  G.  &  S.  Min.  Co.,  12  Mont 
212,  29  Pac.  545,  Kelley  v.  Cable  Co.,  7  Mont. 
70,  14  Pac.  633,  and  Stephens  v.  Elliott  30 
Mont  92,  92  Pac.  45,  and  Is  peculiarly  ai>- 
pUcable  to  the  facts  of  this  case.  The  plain- 
tiff went  to  the  work  assigned  him  in  a 
place  apparently  perfectly  safe  and  render- 
ed unsafe  only  by  reason  of  other  work 
which  the  master  was  caiTylng  on  directly 
about  him  and  of  which  he  had  no  knowl- 
edge. Under  such  circumstances,  the  mas- 
ter owed  him  the  duty  to  inform  him  of  the 
danger  (1  Lahatt  on  Master  and  Servant  S 
209  ;  20  Am.  &  Eng.  Ency.  of  Law  [2d  Ed.] 
97),  and  its  failure  to  do  so  constituted  neg- 
ligence. 

[15]  So  far  as  the  defendant  corporation 
is  concerned,  we  think  the  evidence  sufficient 
to  go  to  the  jury,  and  that  the  Joint  motion 
of  the  defendant  for  a  nonsuit  was  proper- 
ly denied.  "No  cause  should  ever  be  with- 
drawn from  the  Jury  unless  the  conclusion 
from  the  facts  necessarily  follows,  as  a  mat- 
ter of  law,  that  no  recovery  could  be  had 
upon  any  view  which  could  reasonably  be 
drawn  from  the  facts  which  the  evidence 
tends  to  establish."  Cain  t.  Gold  Mt  Min. 
Co.,  above. 

[in  As  to  the  defendant  Btown,  the  Judg- 


ment and  order  are  reversed,  and  the  cause 
is  remanded  to  the  district  court,  with  di- 
rections to  enter  judgment  in  his  favor  for 
his  costs  Incurred  In  the  trial  court,  and  In 
this  court,  not  to  exceed,  however,  one-half 
the  costs  of  preparing  and  presaitlng  this  ap- 
peal. 

As  to  the  defendant  Stone  &  Webster  BUi- 
gineerlug  Corporation,  the  Judgment  and  or- 
der are  affirmed. 

BRANTLY,  a  J.,  and  SMITH,  J.,  concur. 


VBRLINDA  V.  STONE  A  WEBSTER  ENGI- 
NEERING CORPORATION. 
(Supreme  Court  of  Montana.    Nov.  22,  1911.) 

1.  fliASTEB  AND  SBBVANT  (I  293»)— INJURY  TO 
SiBVANT— iNBTaCCTIONS— lOHOBINO  ISSUES. 

Where,  in  an  action  for  InjuHes  to  a  serv- 
ant, the  complaint  alleged  the  nesligent  failure 
to  have  a  hook  on  the  fall  tackle  frnarded  so 
as  to  prevent  a  chain  hanging  from  it  from  be- 
coming detached  by  a  sudden  jar,  in  permitting 
the  chain  to  be  handled  by  one  man  when  it 
was  too  heavy  for  him  to  handle  it  safely.  In 
permitting  the  chain  to  be  let  down  where  em- 
ploy^ were  at  work,  without  means  hy  which 
it  eontd  be  lowered  with  safety,  in  maintaining 
the  derrick  so  far  from  the  place  of  work  as 
to  make  probable  the  happening  of  the  accident 
complained  of,  and  for  uiling  to  furnish  the 
servant  with  a  safe  place  to  work,  and  the  court 
properly  adopted  the  theory  that  the  master 
was  negligent  if  it  failed  to  exercise  ordinary 
care  to  furnish  the  servant  a  reasonably  safe 
place  in  which  to  work,  reasonably  competent 
fellow  servants,  numerous  enough  to  accomplish 
the  work,  and  reasMiably  safe  appliances,  and 
the  injury  was  caused  by  breach  of  duty  in  any 
one  of  the  partlculan,  though  there  was  con- 
curring negligence  of  the  superintendent  or  a 
fellow  servant,  an  instruction,  assuming  that 
the  liability  of  the  master  must  be  determined 
solely  on  toe  evidence  showing  wbetber  it  per- 
formed its  doty  as  to  the  place  where  the  serv- 
ant was  put  to  work,  and  that  the  question 
whether  the  place  was  safe  must  turn  exclu- 
sively on  whether  the  chain  became  detached 
from  the  fall  tackle,  was  properly  refused  as 
eliminating  the  Questions  woetber  the  superin- 
tendent was  nejtllmnt  In  permitting  a  fellow 
servant  to  handle  the  chain  alone,  wtthoat  any 
means  of  preventing  it  from  swinging  out  over 
the  men  below,  and  whether  the  method  pur- 
sued had  been  selected  with  reasonable  care, 
and  whether,  assuming  that  the  appliance  was 
defective,  any  ne^ligeuce  of  the  fellow  servant 
increased  the  peril,  and  as  requiring  the  serv- 
ant to  prove  all  the  acts  of  negligence  alleged. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  i  298.*] 

2.  Masteb  and  Sbbtant  d  201*)— InJuxT  to 
Servant— LiABiLiTT. 

Where  the  safety  of  the  place  In  which  a 
servant  worked  depended  in  part  on  the  safety 
of  an  appliance,  which  was  unsafe  because  of 
the  master's  failure  to  exercise  reasonable  care 
in  selecting  it,  the  master  was  liable  for  an  in- 
jury to  the  servant  though  the  master's  super- 
intendent negligently  permitted  a  fellow  servant 
to  operate  the  appliance  without  assistance, 
with  knowledge  that  one  person  could  not  prop- 
erly handle  it  without  peril  to  the  servants,  and 
though  the  fellow  servant  was  guilty  of  negli- 
gence in  handling  the  appliance  as  be  did. 

[Ejd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  61&-W4;  Dee.  Dig.  | 
201.»] 
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3.  Mastxb  and  Sbbvant  (|  130*)— Ihjukt  to 

SeBVANT— NBQLIQENCE— Ll  A  BILITT. 

A  master  mast,  as  a  reasoDablv  prudent 
person,  conduct  the  work  so  that  the  basard 
from  the  diaracter  of  the  appliance  or  the 
place  is  not  enlarged,  and  Uabilit;  for  injury 
to  a  servant  may  oe  predicated  on  a  negligent 
system  of  doins  the  work  or  on  a  n^ligent 
method  of  using  ap^ances  free  from  defects. 

[Ed.  Note^For  other  caseB,  see  Master  and 
Servant,  Cent  Dig.  H  264,  266^  276;  Dee.  Dig- 
S  130.*] 

4.  Master  and  Sebtant  (f  190*)— Intdbt  to 

Sebvant— Neolioence. 

Where  a  superintendent,  empowered  by 
the  master  to  direct  the  work  and  control  the 
men,  permitted  a  servant,  unaided,  to  lower  a 
chain,  knowing  that  by  reason  of  its  weight  the 
servant  could  not  held  it,  the  superintendent 
was  gufltj  of  negligence  wbidi  must  be  im- 

ftuted  to  tne  master,  so  as  to  make  the  master 
iable  for  injuries  to  a  fellow  servant  in  conse- 

?uence  thereof;   the  master  being  required  to 
urnish  a  sufficient  number  of  servants  to  per- 
form Uie  work  In  safety. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant.  Oent  Dig.  H  440-474;  Dec.  Dig.  t 
190.*] 

H.  Masteb  and  Sebvakt  (S  201*)— Ihjubt  to 
Servant  —  Neoliqencb  —  Nboliokncb  of 
Fellow  Servant— Liabilitt. 

A  master  who  Is  guilty  of  negligence  which 

concurs  with  the  ne^igence  of  a  servant  in 

cauBine  injury  to  a  fellow  servant  is  liable  for 

the  Injuries. 
[Bi,  Note.— For  other  cases,  see  Master  and 

Servant,  Gent  Dig.  H  61S-SS4;  Dec  Dig.  | 

201.*] 

6.  Mastbb  and  Servant  it,  264*)— Injubt  to 
Sebvant—Nboliqence— Evidence. 

A  servant,  alleging  in  his  complaint  for 
XKrsonal  injuries  several  acts  of  negligence,  may 
offer  evidence  to  prove  all  the  acts  of  Degligence, 
but  is  not  bound  to  do  so;  proof  of  any  on«  or 
more  of '  them  which  prozunately  caused  the 
injury  being  sufficient 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  862;  Dec.  Dig.  $  264.*] 

7.  ToBTO  (I  22*)— Joxirr  Tobt-Fkasou— Lia- 
bilitt. 

Where  two  or  more  persons,  acting  con- 
currently or  independently,  unite  in  causing  in- 
jury to  another,  they  are  jointly  and  severally 
liable  for  the  damages  sustained,  and  the  per- 
son injured  may  enforce  the  liability  by  action 
against  them  severally  or  all  jointly^  or  any 
number  of  them  less  tnan  all,  and  it  is  no  ob- 
jection to  the  joinder  of  tbem  all  that  one  la 
liable  on  the  princi^e  of  respondeat  superior 
and  the  others  are  chargeable  directly. 

[Ed.  Note.— For  other  cases,  see  Torts,  Gent 
Dig.  g|  29,  31;  Dec  Dig.  {  22.*] 

8.  Mabtbb  and  Sebtant  ({  254*)— Injubt  to 

SEB  VANT—ACTIO  NS— PABTIEB. 

A  servant  sustaining  a  personal  injury, 
who  proceeds  against  the  master,  bis  superin- 
tendent, and  a  fellow  servant,  may  have  judg- 
ment against  any  one  of  tbem  by  whose  sole 
act  the  injury  oomplaloed  of  was  consed,  and 
may  not  be  nonsuited  because  he  has  brought 
too  many  persons  into  court  as  defendants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  {  254.*] 

9.  Mastes  and  Servant  (8  297*)- Injubt  to 
Servant—Neollqence— Vbbdict. 

Where.  In  an  action  for  injuries  to  a  serv- 
ant brought  against  the  master  and  bis  super- 
intendent, the  evidence  justified  a  finding 
against  the  master  and  the  superintendent,  the 
servant  should  not  be  denied  a  recovery  against 
the  master  merely  Iwcanse  the  jury  were  un- 


able to  agree  on  a  verdict  against  the  superin- 
tendent, or  arbitrarily  disregarded  the  evidence 
of  negligence  on  his  part 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  {  297.*1 

10.  Masteb  and  Sebtant  (|  190*)— Ihjitbt 

TO  SBBTANP— lilABIUTr. 

The  duty  to  famish  to  a  servant  suitable 

appliances  is  primarily  the  duty  of  the  master, 
and,  where  an  appliance  furnished  is  defective, 
the  master  ia  guilty  of  negUgence.  whether  he 
imposed  the  duty  on  his  supenntendent  to 
furnish  it  or  whether  the  master  furnished  it 
through  another  agency  and  imposed  on  tile 
supermtendent  the  dutj  of  adopting  the  plan  of 
its  use. 

[Ed.  Note.— For  other  cases,- see  Bfoster  and 
Servaot  Gent  Dig.  H  449-474;  Dec  Dig.  | 
190.*] 

11.  Mabtbb  and  Servant  ({  207*)— Injurt 

TO  Servant— Evidence— Vebdict. 

Where,  in  an  action  against  a  master  and 
his  superintendent  for  injuries  to  a  servant, 
the  evidence  ju8tified,a  finding  that  an  appli- 
ance causing  the  injury  was  defective,  and 
was  silent  on  the  point  whether  the  master 
imposed  the  duty  on  the  superintendent  to  fur- 
nish the  appliance  or  whether  the  master  fur- 
nished it  through  some  other  agency,  and  Im- 
posed on  the  superintendent  the  duty  of  adopt- 
ing a  plan  for  its  use,  a  verdict  against  the 
master  but  rilent  as  to  the  negUgeDce  of  tiie 
superintendent  could  be  sustained  on  the  the- 
ory that  the  jury  found  that  the  master  failed 
to  furnish  safe  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  297.'] 

12.  Mastkb  and  Sbbvant  <|  207*)— Injubt 

TO  SSBVAHT— VEBDIOI. 

A  servant  sustaining  a  personal  injury, 
who  sues  the  master  end  his  superintendent 
may  elect  to  take  judgment  against  the  mas- 
ter alone  on  a  verdict  in  his  »vor  as  against 
the  master,  but  silent  as  to  the  liability  of  the 
superintendent  or  he  may  insist  on  a  verdict 
as  to  both  defendants,  and,  where  he  elects  to 
take  judgment  against  the  master  alone,  the 
case  agaust  the  superintendent  is,  in  effect 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec  Dig.  |  297.*] 

Appeal  from  District  Court  Lewis  and. 
Clark  County;  J.  Miller  Smith,  Judge. 

Action  by  Victor  Verliuda  against  the 
Stone  &  Webster  Engineering  Corporation 
and  others.  From  a  Judgment  for  plaintUC 
against  defendant  named  only,  it  appeals. 
Affirmed. 

B.  G.  Day,  for  appellant  Porcdl  &  Hor- 
sky  and  H.  G.  ft  S.  H.  MclntiTe,  for  respond- 
ent 

BRANTLT,  a  J.  AcUon  by  plaintiff  to 
recover  damageB  for  Injuries  sustained  by 
him  throt^h  the  negligence  of  the  dtfendant 
Stone  &  Webster  Engineering  Corporation. 
Qiereinafter  referred  to  as  the  company)  and 
defendants  William  Wollara  and  Samuel 
Tundiin,  two  of  Its  employte,  during  the 
course  of  liia  employment  by  the  company  as 
a  'common  lattorer. 

As  is  usual  in  such  cases,  the  evidence  Is 
tn  conflict  as  to  the  cause  and  particulars 
of  the  accident.   Prom  the  testimony  of  the 
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wltneBses  and  the  exUblts  Introduced  at  the 
trial,  we  gather  the  following  facts:  On 
April  1^  1010,  the  company  was  oigaged  in 
the  coDstraction  of  a  dam  In  the  Missouri 
river  at  Hauser  Lake,  In  Lewis  and  Clark 
county.  The  material  used  for  the  conatmo- 
tion  was  concrete.  It  was  put  In  In  sec- 
tious,  being  damped  into  molds  or  forms 
built  of  heavy  lumber  by  means  ot  a  Skip 
QDenteA  by  a  derrick  or  firmn  ears.  When 
the  concrete  had  hardened,  the  lumber  forms 
were  torn  away  and  the  material  used  for 
the  construction  of  other  forms  as  tlie  work 
of  ccmirtruction  pn^creesed.  These  forms 
consisted  of  12x12  upright  tlmb^.  lined  on 
the  Inside  with  heavy  planks.  At  the  time  of 
tlie  accident  a  crew  of  carpenters  and  help- 
ers, under  the  direction  of  Wallace,  ^o  had 
exclusive  diarge  ot  this  part  of  the  work 
with  power  to  hire  and  discharge  mm,  were 
engaged  in  tearing  away  a  form  and  setting 
the  tluibers  In  place  for  another.  The  tlm< 
ben  were  lifted  and  moved  by  a  derrick, 
the  Jib  or  mast  of  which  was  placed  about 
85  feet  from  the  face  of  the  completed  sec- 
tion. The  boom  was  70  feet  In  length.  At- 
tached to  the  end  of  the  boom  was  sn  Iron 
chain  20  feet  in  lei^h,  the  we^t  of  which 
is  estimated  by  the  witnesses  at  from  170 
to  300  pounds.  It  was  connected  with  tlie 
boom  by  an  oval  link  or  ring  at  the  end, 
slipped  over  the  hook  In  the  tall  tackle  at- 
tached to  the  boom.  The  hook  was  not  mous- 
ed or  fitted  with  any  device  to  prevent  the 
chain  from  being  acddentally  unhooked. 
The  section  which  had  been  completed,  and 
from  which  the  timbers  were  being  remov- 
ed, extended  along  the  course  of  the  river 
and  ended  at  or  near  the  lower  side  of  the 
dam.  The  form  In  course  of  construction 
extended  across  the  course  of  the  river.  At 
this  point  tiie  main  body  of  the  work  had 
been  completed  to  the  height  of  about  75  feet 
tnm  the  river  bed.  ^e  newly  completed 
section  was  SO  feet  In  height  and  formed  a 
ledge  along  the  transverse  face  of  the  higher 
structure^  On  ttite  ledge  were  stationed  sev- 
eral men  whose  business  it  was  to  assist  in 
removing  ttie  timbers  by  means  of  the  der- 
rick. Among  these  was  defendant  Turdiln. 
The  derrick  was  operated  by  an  engine  jOae- 
ed  b^ond  the  mast  or  jib  from  the  poSnt  of 
operation.  Its  movements  were  controlled 
1^  the  engineer  in  obedlaice  to  signals  given 
1^  Wallace.  Wallace's  position  was  upon  a 
scow  resting  tn  the  bed  of  the  river  immedl* 
ately  below  the  dam,  and  about  5  feet  out- 
side of  the  Ibie  of  the  new  form.  The  form 
was  some  SO  feet  In  height  It  rested  upon 
a  base  of  ccmcrete  near  the  level  of  the  riv- 
er bed,  which  had  previously  been  put  in. 
Several  othor  mm — carpenters  and  laborers, 
the  plalntUf  b^g  among  the  latter — were 
below  on  the  concrete  base.  Their  business 
was  to  put  In  place  the  upright  timbers  and 
brace  than  ao  that  they  would  be  ready  for 
the  lining.  Wallace's  position  on  the  scow 
was  12  or  15  teat  above  than.  When  it  be- 


came necessary  to  lift  out  one  of  the  timbers, 
the  chain  was  wrapped  around  it  at  the  top 
and  fastened  by  inserting  a  hook  at  ^  end 
of  the  dialn  in  one  of  the  links.  Since  the 
boom  was  not  long  «ioi^h  to  drop  the  chain 
at  the  place  where  It  was  desired  to  use  It 
It  was  hauled  up  by  a  rope  by  the  men  who 
were  standing  on  the  ledge,  and  was  secured 
to  a  timber  in  the  manner  heretofore  Indicat- 
ed. When  In  this  position  the  line  of  its 
direction  was  at  quite  a  wide  angle  from  the 
perpen^cular,  so  that  if  the  &xA  was  re- 
leased It  would  drop  and  swing  as  a  pendu- 
lum. It  had  been  secured  to  a  timber,  and 
the  signal  was  about  to  be  given  to  start  the 
engine,  when  Wallace  noticed  a  joint  of 
heavy  Iron  pipe  lying  on  the  concrete  base 
below,  which  he  thought  i^Ight  be  broken 
during  the  handling  of  the  timbers.  He  stop- 
ped the  work  In  order  that  it  might  be  re- 
moved, and  directed  the  plaintiff  to  fit  a 
chain  around  it  so  that  it  could  be  lifted  out 
of  the  way  with  the  derrick.  The  plalntUf 
was  In  a  stoopl^  ptwltlon  oigaged  in  adjust- 
ing the  diain.  Wallace  ordered  the  men  on 
the  ledge  to  throw  off  or  let  down  the  chain. 
Turchin,  who  was  standing  near  by,  with- 
out waiting  for  help  by  the  men  standing 
near  and  without  using  a  rope  to  ease  it 
down,  locwed  it  and,  being  unable  to  hold  it 
because  of  its  we^ht,  let  It  swing.  It  first 
swung  away  and  then  back.  As  It  came  batik 
the  lower  end  of  it  struck  a  brace  timber, 
with  the  romlt  that  the  chain  was  Jarred 
off  the  hook  in  the  fall  tadcle,  and  the  lower 
end  of  it  as  it  fell  on  the  swing  struck  the 
plaintiff  on  the  face  and  head,  destroying  an 
eye  and  inflicting  other  serious  Injuries. 
There  is  a  direct  conflict  In  the  statements 
of  the  witnesses  as  to  whether  the  lower  end 
of  the  (dialn  was  high  enough  from  the  base 
to  swing  clear  of  a  man  standing  thereon. 
As  a  whole,  however,  the  evidence  furnishes 
ground  for  the  conduslon  that  the  ebain 
wonld  not  liave  reached  plaintiff,  had  it  not 
jarred  from  the  hook  and  fiallen. 

The  pleadings  are  somewhat  voluminous. 
The  allegations  of  the  complaint  may  be  com- 
prehensively summarized  as  follows:  That 
the  defendants  were  culpably  ne^lgmt  (1) 
In  failing  to  have  the  book  In  the  fall  tackle 
moused  or  guarded  so  as  to  prevrat  the  boom 
chain  from  becoming  deta<Aied  by  a  sadden 
jar  or  jolt;  (2)  In  iwrmtttlng  the  chain  to  be 
handled  by  one  man.  It  being  apparent  that 
it  was  too  heavy  for  one  man  to  handle  it 
safely ;  (3)  In  permitting  the  chain  to  be  let 
down  where  other  employes  were  at  work, 
without  a  rope  or  other  means  by  which  It 
could  be  lowered  with  safety;  (4)  In  main- 
taining and  operating  the  derrick  so  far 
away  from  the  place  ot  work  as  to  make 
probable  the  happening  of  such  an  accident 
as  that  which  resulted  in  the  Injury  to  plain- 
tiff; and  (6)  In  failing  to  furnish  the  plaintiff 
a  safe  place  In  which  to  work. 

The  defendant  Tundiln  suffered  judgmeot 
by  defauU.   The  answer  of  Wallace  was  a 
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Seneral  denlaL  Tbe  oompauy  alleged  that 
the  derrick  and  other  appliances  vere  reason- 
ably safe,  were  operated  in  a  reasonably  safe 
manner,  and  that,  if  tiie  plaintiff  was  Injured 
by  the  neiAlgence  of  any  one,  it  was  that  of 
fala  fellow  serranta.  The  trial  resulted  in  a 
verdict  In  favor  of  plaintiff  against  the  com- 
pany. The  Jury  made  no  finding  with  refer- 
ence to  Wallace.  The  court  rendered  judg- 
ment upon  the  verdict  against  the  company 
and  dismissed  the  action  as  to  Wallace.  The 
company  has  filed  separate  appeals  from  tbe 
Judgment  and  an  order  denying  its  motion 
for  a  new  trial.  They  wlU  be  considered  to- 
gether. 

1.  Counsel  for  plaintiff  have  pmented  a 
question  of  practice  arising  out  of  the  pro- 
ceedings on  motion  for  new  trial,  which,  if 
resolved  in  their  favor,  they  insist,  precludes 
a  hearing  of  tbe  appeal  from  the  order  deny- 
ing tbe  motion.  We  shall  not  notice  it  fur- 
ther than  to  say  that  we  have  examined  it 
a^d  have  found  it  without  substantial  merit 
The  bill  of  exceptions  was  served  and  settled 
in  time,  in  conformity  witb  the  requirements 
of  the  statute. 

[1]  2.  Tbe  first  aBsIgnment  of  error  is  bas- 
ed upon  tbe  refusal  of  the  court  to  submit  to 
tbe  Jury  defendant's  requested  instructions 
numbered  1  and  2.  Tbe  Instructions  are  too 
long  to  quote.  In  effect,  tbe  first  one  of  tbem 
would  have  told  tbe  Jury  that  tbe  gist  of  tbe 
action  was  tbe  negligence  of  the  defenidant 
company  in  falling  to  furnish  the  plaintiff  a 
reasonably  safe  place  in  which  to  work;  that 
tbe  burden  was  upon  bim  to  establish  each 
and  every  act  constituting  an  element  of  tbe 
negligence  of  tbe  company  allied;  and  that, 
If  the  Jury  believed  from  tbe  evidence  that 
the  chain  did  not  become  detached  from  the 
book  in  the  fall  tackle  and  that  tlie  injury 
was  not  proximately  caused  iu  this  way,  they 
should  find  for  tbe  company.  Tbe  theory  of 
the  case  adopted  by  the  court,  as  indicated 
by  the  Instructions  submitted,  was  that  tbe 
company  was  culpable  if  it  appeared  from 
the  evidence  that  It  had  failed  to  exercise 
ordinary  care  to  furnish  the  plaintiff  a  rea> 
sonably  safe  place  in  which  to  work,  reason- 
ably competent  fellow  servants,  suffideut  in 
number  to  accomplish  the  work,  and  reason- 
ably safe  appliances,  and  tbe  Injury  was 
caused  by  its  lapse  of  duty  in  any  one  of 
these  particulars,  although  there  might  have 
been  concurring  negligence  on  the  part  of 
Wallace  or  plaintiff's  fellow  servant  Turdiin. 
No  faolt  la  found  with  the  theory  upon  which 
tbe  court  proceeded.  If  it  be  accepted  as 
correct — and  we  think  it  was — tbe  instruction 
was  properly  refused.  It  assumed  that  the 
Hability  of  the  company  was  to  be  determined 
solely  upon  the  evidence  tending  to  show 
whether  it  did  or  did  not  meet  the  require- 
ments of  Its  duty  with  reference  to  the  place 
in  which  plaintiff  was  pat  to  work,  and 
whether  tbe  place  was  safe  was  made  to 
tom  OEclusiv^  upon  the  queatloa  whether 


the  chain  became  detached  frmn  the  fall 
tackle. 

[2]  The  safety  of  tbe  place  d^>ei^ed  In 
part  upon  the  safety  oC  the  appliance  in  use. 
If  the  appliance  was  unsafe  because  of  the 
Cailure  of  tbe  company  to  exercise  reasona- 
ble care  In  selecting  It,  tbe  company  was 
culpable,  though  Wallace  negligently  permi1> 
ted  Tnrchin  to  undertake  to  let  the  dialn 
down  without  help  and  without  tbe  aid  of  a 
rope  or  similar  device,  knowing  that  one 
man  could  not  prevent  it  from  swinging  thus 
adding  to  tbe  peril  of  the  men  below,  and 
though  Turchhi  was  guilty  of  negligence  in 
letting  it  swing  as  be  ^d. .  Tbe  company 
was  represented  by  Wallace.  To  bim  had 
been  intrusted  the  direction  of  the  work  and 
the  otmtrol  of  the  men.  He  was  therefore 
tlie  alter  ego  of  the  company.  Xllea  v.  Bell, 
32  Mont  es,  79  Paa  S82;  Hill  v.  Nelson  Coal 
Co.,  40  Mont.  1,  101  Pac.  876;  Gregory  T. 
Chicago,  M.  &  St.  P.  By.  Co.,  42  Mont  551, 
118  Paa  1123. 

[S]  Together  with  Its  other  duties,  it  was  al- 
so incumbent  upon  the  company,  as  a  reason- 
ably prudent  person,  to  conduct  tbe  work  in 
such  a  manner  that  the  hazard  resulting  from 
tbe  character  of  tbe  appliances  or  tbe  place 
should  not  be  enhanced.  liiabillty  may  be 
predicated  upon  a  negligent  system  or  mode  of 
doing  work  or  upon  a  negligent  method  of  us* 
Ing  machinery  or  appliances  which  are  entire- 
ly free  from  defects.  Stewart  v.  Stone  &  Web- 
ster E.  Corp.,  44  Mont  ,  119  Pac.  568,  re- 
cently decided;  Keast  v.  Santa  Ysabel  G.  M. 
Co.,  138  CaL  256,  68  Pac.  771;  McVay  T. 
Mannbelmer  Bros.,  113  Minn.  225,  129  N.  W. 
371;  Thomas  v.  Cincinnati,  etc..  By.  Co. 
(C.  C.)  97  Fed.  245;  Krelgh  v.  Westlngbouse, 
etc..  Co.,  214  U.  S.  249,  29  Sup.  Ct  619,  53 
U  Ed.  984.  If.  therefore',  Wallace,  the  su- 
perintendent, was  shown  to  have  been  negli- 
gent in  tbe  method  pursued  in  handling  the 
chain,  assuming  that  tbe  mode  of  attaching 
it  to  the  fall  tackle  was  reasonably  safe,  the 
Increase  of  tbe  hazard  thereby  wrought  nec- 
essarily added  to  the  peril  of  all  tbe  men  at 
work  on  the  concrete  base  below,  and  both 
be  and  tbe  company  were  liable  for  any  re- 
sulting Injury.  If,  for  Illustration,  be  should 
have  required  the  men  at  work  on  the  ledge 
to  lower  the  chain  by  means  of  a  rope  and 
failed  to  do  so,  this  was  culpable  negllgen(». 
Stewart  v.  Stone  &  Webster  E.  Co.,  supra; 
Boden  V.  Demwolf  (D.  C.)  56  Fed.  846. 

[41  Again,  If  he  permitted  Turcbin  unaided 
to  undertake  to  lower  the  chain,  knowing 
that  by  reason  of  its  weight  Turcbin  oould 
not  hold  it  be  was  guilty  of  n^ligence  which 
must  be  imputed  to  tbe  company;  for  it  is 
also  a  duty  of  tbe  master  to  provide  a  suffi- 
cient number  of  servants  to  perform  tbe 
work  witb  reasonable  safety.  26  Cyc.  1292; 
4  Thompson  on  Negligence,  4865;  Boden 
Demwolf,  supra;  Supple  v.  Agnew,  191  IU. 
439.  61  N.  E.  390. 

UJ  The  master  is  not  to  be  held  blameten 
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if  the  negligence  or  Inadvertence  of  a  fellow 
servant  concurs  witb  his  negligence  in  caus- 
ing the  injury.  O'Brien  v.  Corra-Rock  Island 
Mln.  Co..  40  Mont  220,  105  Pac.  724. 

In  effect,  the  Instruction  would  have  elini- 
inated  from  the  case  the  question  of  the  cul- 
pability of  the  company  touching  any  other 
duty  than  that  to  furnish  a  reasonably  safe 
place.  It  wonld  have  excluded  from  consid- 
eration of  the  Jury  the  question  whether  Wal- 
lace, and  therefore  the  company,  was  negli- 
gent In  permitting  Turchln  to  handle  the 
chain  alone,  without  any  means  of  prevent- 
Ing  It  from  swinging  out  over  the  men  below. 
It  would  have  eliminated  altogether  the  ques- 
tion whether  the  method  pursued  bad  been 
selected  with  reasonable  care,  and  whether* 
assuming  that  the  appliance  was  defective, 
any  negligence  on  the  part  of  Turchln  In- 
creased the  perlL 

[t]  It  also  required  the  plaintiff  to  prove 
all  the  acts  of  negligence  alleged.  FlalntlfC 
may  offer  evidence  to  establish  all  the  acts  of 
n^ligence  alleged,  but  he  ia  not  required  to 
do  so.  Proof  of  any  one  or  more  of  them 
which  approximately  caused  the  injury  will 
sustain  a  recovery.  Mlze  v.  Rocky  Mt.  Bell 
Tel.  Co.,  38  Mont.  521,  100  Pac.  »71,  129  Am. 
St  Rep.  659;  Moyse  v.  Northern  Pac.  Ry. 
Co.,  41  Mont  272,  108  Pac.  1082;  Frederldfc 

Hale.  42  Mont  158,  112  Pac.  70. 

A  portion  of  the  second  instruction,  modi- 
fied so  as  to  make  it  applicable  to  the  facta 
appearing  in  the  evidence,  was  submitted  to 
the  Jury.  The  portion  refused  was  open  to 
the  objection  that  it  would  have  told  the  Jury 
that  if  they  found  that  the  conqiany  had  pro- 
vided reasonably  safe  and  suitable  machinery 
with  which  to  do  the  work,  and  competent 
persons  to  give  directions,  signals,  and  shouts 
of  warning  In  and  ftbout  the  work,  they  should 
return  a  Terdict  tot  the  defendants.  In  this 
req>ect  it  was  open  to  the  same  objection  as 
that  we  have  pointed  ont  with  reference  to 
bistnictlon  No.  1.  In  that  It  excluded  trom 
the  case  facts  and  drconatances  which  were 
propo'ly  to  be  submitted  to  the  consideration 
of  the  Jury. 

S.  When  the  Terdict  was  returned,  the  de- 
fendant company  submitted  a  motion  for 
Judgment  in  Its  fiivor,  on  the  ground  that 
the  acUon  being  joint  against  the  company 
and  Wallace,  and  the  Jury  having  foond  that 
Wallace,  the  vice  x^cipal,  was  not  guilt7 
of  any  negligence,  they  thereby  found  that 
the  company  was  without  fault  It  Is  ar^ 
gned  that  the  motion  should  have  been  mth 
tained.  We  do  not  think  so.  If  it  be  assum- 
ed that  it  was  the  duty  of  Wallace,  as  the 
alter  ego  of  the  company,  both  to  fumlah 
the  aivUances  and  direct  their  use,  the  si- 
lence of  the  Tordlct  as  to  him,  erea  If  it  be 
regarded  as  a  verdict  In  his  favor,  does  not 
determine  that  the  company  was  not  negli- 
gent 

[7]  It  is  the  genwal  rule  that  where  <me 
has  received  an  actionable  injury  at  the 

mP.-87 


hands  of  two  or  more  persons  acting  concur- 
rently or  independently  of  each  other,  if  their 
acts  unite  In  causing  the  injury,  all  of  the 
wrongdoers  are  Jointly  and  severally  liable 
to  him  for  the  full  amount  of  the  damages 
suffered  by  him,  and  he  may  enforce  the  lia- 
bility by  an  action  against  them  severally,  or 
all  Jointly,  or  any  number  of  them  less  than 
all.  Cooley  on  Torts,  pp.  224,  252.  It  is  no 
objection  to  the  Joinder  of  them  all  in  the 
same  action  that  one  is  liable  upon  the  prin- 
ciple of  the  maxim  respondeat  superior,  and 
the  others  are  chargeable  personally.  This 
rule  has  been  frequently  recognized  and  ap- 
plied by  this  court  Golden  v.  Northern  Pac. 
Ry.  Co.,  39  Mont.  436,  104  Pac.  648;  Band 
V.  Butte  Electric  Ry.  Co.,  40  Mont  398,  107 
Pac  87;  Logan  v.  Billings  &  Northern  By. 
Co.,  40  Mont  467,  107  Pac.  416;  Enuckey 
V.  Butte  Hlectrlc  By.  Co..  41  Mont  314,  100 
Pac.  079. 

[8]  The  plalntlft  having  proceeded  against 
all  or  some  of  the  wrongdoers  Jointly,  and 
there  being  no  contribution  between  them, 
he  may  have  Judgment  against  some  or  all 
whose  concurrent  acts  caused  the  Injury,  or 
against  any  one  of  them  by  whose  sole  act 
It  was  caused.  He  is  not  to  be  nonsuited  t>e* 
cause  he  has  brought  too  many  defendants  in- 
to court 

There  Is  a  conflict  of  authority  as  to  what 
is  the  legal  effect  of  a  verdict  such  as  was 
returned  in  this  case.  The  case  of  Doremus 
V.  Root,  23  Wash.  710.  63  Pac.  572,  54  L.  R. 
A.  649,  is  cited  in  support  of  the  view  that 
the  failure  of  the  Jury  to  find  the  Issues  for 
or  against  the  defendant  Wallace  made  it  a 
verdict  in  his  &vor,  and  since  he,  the  agent 
through  whom  the  company  acted  and 
through  whom  alone  it  could  be  held  liable, 
was  found  without  fault  the  Judgmoit  upon 
the  verdict  against  the  company  cannot  be 
permitted  to  stand.  In  that  case  the  Injury 
was  alleged  to  have  been  caused  by  the  neg- 
llgttiee  of  an  engineer  in  cba^  of  a  train 
belonging  to  the  Oregon  Bailioad  &  Nav^- 
Uon  Company,  one  of  the  defendants.  When 
tiie  verdict  was  returned  which  found  against 
the  company  and  was  silent  as  to  the  engi- 
neer, the  trial  court  held  that  in  so  far  as 
It  affected  the  defendant  engineer  it  was  a 
verdict  in  his  favor,  and  rendered  Judgment 
against  the  company  and  in  fiivor  of  the 
engineer.  The  Supreme  Court  held  that  the 
Judgment  should  have  been  In  favor  of  the 
company  also,  upon  the  theory  that  the  find- 
ing that  the  engineer  was  free  from  fault 
exonerated  the  company  because  the  com- 
pany was  at  the  time  acting  through  him. 

In  the  case  of  IlUnols  Central  Ry.  Co.  v. 
Murphy,  123  Ky.  798,  97  S.  W.  732,  80  Ky. 
Law  Bep.  98. 11  L.  B.  A.  (N.  S.)  350,  In  which 
Che  rations  betwera  the  parties  defendant 
were  the  same  as  In  the  Washington  case, 
the  court  said:  "It  does  not  follow  that  the 
same  verdict  need  have  been  rendered  against 
the  company  and  its  engineer.  We  can  think 
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of  cases  where  posalbly  the  engineer  ought 
to  be  held  to  the  stricter  account,  and  vice 
versa;  but,  let  that  be  as  it  may,  If  the 
plaintiff  Is  entitled  to  his  verdict  against 
two  tort-feasors,  but  the  Jnry  are  able  to 
agree  only  as  to  one  of  them,  and  gives  a 
venllct  accordingly,  we  know  of  no  law  that 
prevCTts  the  plaintiff  from  having  at  least 
what  the  Jury  has  given  him.  If  he  failed 
to  get  the  verdict  against  another  also  liable, 
the  plaintiff  may  be  aggrieved,  but  not  the 
defendant." 

In  Texas  A  Pac.  Ry.  Co.  v.  Hnber  (Tex. 
Civ.  App.)  95  S.  W.  &G8,  the  Jury  returned  a 
verdict  against  the  railway  company  and  in 
favor  of  the  engineer.  On  appeal  the  de- 
fendant made  the  same  contention  as  is 
made  here.  The  court  said:  "We  also  over- 
rule the  tenth  assignment,  which  contends 
that  a  motion  in  arrest  of  Judgment  ought 
to  have  been  sustained  because  the  verdict 
In  fiivor  of  Ollphant  [the  engineer]  was  a 
finding  that  he  was  free  from  negligence, 
and,  he  being  the  agency  through  which  the 
railway  company  committed  the  negligence, 
If  any  was  committed,  the  verdict  against 
this  appellant  was  unfounded.  The  question 
was  considered  In  Railway  Co.  v.  James,  73 
Tex.  12,  10  8.  W.  744  [16  Am.  St  Rep.  743], 
where  it  was  h^d.  In  a  case  of  similar  char- 
acter, that,  although  such  a  verdict  has  the 
appearance  of  being  based  on  inconslstrat 
and  contradictory  findings  of  Ithe  Jury,  this 
Is  not  of  Itself  enough  to  require  the  rever- 
sal of  a  Judgment  against  the  pamlTe  defend- 
ant; the  reasmi  being  that  the  finding  In 
favor  of  the  defendant  whose  act  constUotes 
the  Diligence  complained  and  the  find- 
ing against  the  other  In  the  same  case  by 
the  same  Jury,  can  be  attributed  to  imiffoper 
conduct  of  the  Jury  In  arbitrarily  exonera^ 
Ing  the  former,  and  not  necessarily  to  a  find- 
ing that  there  was  no  n^Ugence  on  his 
part  It  has  often  beoi  held  that  where 
the  aetvant  or  agent  who  was  the  real  ac- 
tive wrongdoer  baa  been  sued,  and  a  Jndg- 
meat  has  been  rendered  bi  his  favor.  It  will 
be  a  bar  to  a  Judgment  against  the  onployer 
or  prlni^pal.  This  role  Is  not  deemed  ap- 
plicable where  the  verdict  In  favor  of  the 
agent  or  servant  nevertheless  bears  intrinsic 
evidence  that  the  Jury  found  that  the  wrong- 
ful act  complained  of  had  been  conunltted  by 
the  agent  or  servant" 

The  conclusions  reached  by  Jurors  are 
sometimes  inexplicable.  Often  th^  arbitrar- 
ily find  against  one  party  and  in  favor  of 
another  without  any  apparwt  reason;  but 
If  the  evidence  Justifies  the  verdict  as  to 
the  party  held,  there  Is  no  reason  why  It 
should  not  be  deemed  good  as  to  hlm,  not* 


withstanding  tbere  Is  no  finding  as  to  the- 
other, 

[8]  It  seems  to  us  that  the  better  rale  Is 
that  If  the  evidence  Is  such  that  the  Jury 
might  have  found  against  both  the  master 
and  the  servant  the  plaintiff  should  not  be- 
denled  his  recovery  against  the  master  be- 
cause the  Jury  were  unable  to  agree  upon  a 
verdict  against  the  servant  or  arbitrarily 
disregarded  the  evidence  tending  to  show 
negUgence  on  the  part  of  the  servant 

[10, 11]  In  the  instant  case  the  charge  of 
negligence  Is  against  both  defendants.  Ta 
furnish  suitable  appliances  was  primarily 
the  duty  of  the  company.  The  evidence  Jus- 
tified the  finding  that  the  derrick  hook  was^ 
defective  in  that  If  was  not  moused  or  guard- 
ed. If  the  company  failed  to  exercise  or- 
dinary care  in  selecting  this.  It  was  guilty 
of  n^llgence  whether  It  imposed  the  dnty 
upon  Wallace  to  select  and  furnish  it  or 
whether  it  fomlsbed  it  through  some  other 
agency  and  imposed  upon  Wallace  the  duty 
only  to  adopt  the  plan  of  Its  use.  The  evl- 
deace  Is  silent  on  this  point  This  being  so, 
a  verdict  In  favor  of  Wallace  Is  not  conclu- 
sive as  to  the  company.  The  action  of  the 
Jury  is  therefore  dear.  If,  as  was  probably 
the  fact  It  be  assumed  that  the  Jury  found 
that  the  company  was  negligent  in  the  per- 
formance of  its  primary  duty  to  furnish  a 
reasonably  safe  appliance,  and  could  not 
agree  as  to  whether  Wallace  was  negligent 
in  the  selection  of  the  mode  of  Its  use.  From 
this  point  of  view,  the  principle  underlying 
the  decision  in  the  Washington  case  does 
not  apply;  for  the  n^ligence  charged  there 
was  not  the  failure  to  furnish  a  suitable  ap- 
pliance, but  was  negligence  of  the  oiglneer 
In  handling  his  train. 

[12]  The  plaintiff  might  have  dismissed  the- 
action  as  to  Wallace  and  proceeded  against 
the  company  alone,  or  he  might  have  pro- 
ceeded against  the  company  alone  in  the  first. 
Instance.  He  might  have  insisted  upon  a 
verdict  as  to  both  defendants.  Having  elect- 
ed not  to  do  BO,  but  to  take  Judgment  against 
the  company  alone,  his  course  amounted  to- 
a  dismissal  as  to  Wallace.  Rankin  v.  0.  P. 
R.  Co.,  73  Cal.  93,  15  Pac.  57;  Fowdoi  v. 
Pacific  0.  8.  8.  C.  Co.,  149  Cal.  157,  86  Pac; 
17S.  The  failure  of  the  Jury  to  find  as  to- 
Wallace  should  be  r^arded  as  no  finding 
upon  the  issues  as  to  him  at  all. 

The  foregoing  discussion  Incidentally  dis- 
poses of  two  other  contentions  made  by  coun- 
sel for  defendant,  viz.,  that  the  verdict  Is- 
agalnst  law,  and  contrary  to  the  evidence. 

The  Judgment  and  order  are  aflOnned. 

Affirmed. 

SMITH  and  HOLLOWAT,  33^  concor. 
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WALLACE  T.  KOPENBRINK. 
<SniH-eme  Court  of  Oklahoma.    Not.  14,  1911.) 

(8ylla1nta  by  the  Comrt.) 

1.  Plbadinq  (8  03*)— InooRBiBTBiiT  DEransEB 

— Slandeb. 

In  an  action  for  slander,  the  defendant,  bj 
reason  of  sections  5634  and  Comp.  Laws 

1909,  nm;  set  op  in  bis  answer  as  his  defease 
both  a  jfeneral  denial,  and  that  the  defamatory 
language  alleged  to  have  been  used  b;  him  is 
trae. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  1  189:  Dec  Dig.  {  93;*  I>lbel  and 
Slander,  Cent  Dig.  S§  229,  230.^ 

2.  Libel  aud  Slandeb  (8  104*)— Etidbncb. 

Where  the  petition  charges  the  defendant 
with  having  ottered  slander  npon  bis  own  aa- 
thority,  and  coansel  in  his  opening  statement  of 
defendant's  case  to  the  jnry  admits  that  defend- 
ant published  the  slander  charged,  but  states 
that  in  dolQg^  so  defendant  made  it  as  a  state- 
ment of  a  third  person,  whom  he  named  at  the 
time,  the  testimony  of  defendant  that  be  spoke 
the  defamatory  statement  not  as  bis  own  charge 
or  accusation,  bnt  as  a  statement  of  a  third  per- 
son, whose  name  he  gave  at  the  time,  was  com- 
petent for  the  purpose  of  showliic  the  alnence 
of  express  or  actnal  malice  and  to  mitigate  the 
damages. 

[E;d.  Note.— For  other  caaea,  see  libel  end 
Slander,  Gent  Dig.  H  284-iSl;  Dee.  Dig.  | 
104.*] 

3.  Witnesses  Q  872*)— GBOss-BuicurAXiON- 

Intkbest. 

An  attorney  who  testifies  as  a  witness  for 
bis  client  may  be  asked  on  cross^zaiDlnation  if 
he  bas  an  interest  in  the  Jadgment  that  may  be 
recovered  as  his  fee  for  services  rendered  in 
the  cause,  and  what  part  of  the  judgment  he  is 
to  receive.  Such  evidence  is  competent  to  show 
his  bias  or  interest  in  the  suit,  and  that  the  jury 
may  determine  the  credibility  that  should  be 
given  bis  testimony. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1192-1199;  Dec,  Dig.  {  872.*] 

Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge- 
Action  by  Henry  Kopaibrluk:  against  W.  P. 
Wallace.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beveised  and  re- 
mantled. 

H.  B.  Martin,  for  plaintiff  in  ersor.  L.  G. 
aicLean  and  Moss,  Turner  ft  Mclnnis,  for 
defendant  In  error. 


HATES,  J.  Defendant  In  error,  who  will 
hereinafter  be  called  "plaintiff,"  originally 
commenced  this  action  in  the  district  court 
of  Noble  county  against  plaintiff  In  error, 
who  will  hereinafter  be  called  "defendant," 
to  recover  damages  In  the  sum  of  $10,000 
for  slander.  The  trial  was  to  a  jury  and  re- 
sulted In  a  verdict  and  judgment  in  favor  of 
plaintiff  in  the  sum  of  $200.  Plaintiff  In  his 
petition  declares  upon  two  counts.  By  the 
flrst  count,  he  charges  that  on  the  6th  day 
of  December,  1905,  the  defendant  said  of 
and  concerning  plaintiff:  "Kopenbrlnk 
(meaning  the  plaintiff)  is  a  thief.  He  had 
been  Cftught  stealing  wbeaL  Lowery  caught 


Kopenbrlnk  stealing  wheat  They  t^ephon- 
ed  to  Mr.  Cook  at  Ponca  City,  and  the  of- 
ficers came  out,  and  next  morning  he  fixed 
It  up  with  the  officers.  Afterwards  they  found 
in  a  cornfield  where  he  (Kop^brlnk)  had 
stacked  the  wheat  which  he  had  stolen." 
By  the  second  count,  he  charges  that  on  the 
24th  day  of  December,  1905,  the  defendant 
published  a  defamatory  statement  concern- 
ing hint,  which  need  not  be  set  out  here. 

Defendant  by  his  answer  answered  sep- 
arately to  the  counts  of  plaintlfTs  petition. 
His  answer  to  the  first  count  consists  of  three 
paragraphs,  the  first  of  which  constitutes  a 
general  denial.  The  second  pleads  a  justifi- 
cation, by  alleging  that  the  defamatory  words 
set  out  in  said  count  of  the  petition  are  true. 
The  third  paragraph  pleads  matters  in  miti- 
gation, by  alleging  that,  at  the  time  defend- 
ant Is  charged  with  having  uttered  the  lan- 
guage in  the  first  count.  It  was  currently 
reported  and  believed  in  the  community 
where  plaintiff  aad  defendant  lived  that 
plaintiff  had  stolen  the  wheat  as  charged  In 
said  language;  that  defendant  then  believed 
such  fact  to  be  true;  and  that  plaintiff's 
good  name  was  not  injured  or  damaged  by 
the  charge.  His  answer  to  the  second  count 
consists  of  two  paragraphs,  the  first  of  which 
is  a  general  denial.  The  second  paragraph 
pleads  justification,  by  alleging  the  truth 
of  the  defamatory  statemoits  in  said  count, 
and  contains  an  admission  that  defendant  did, 
at  the  time  alleged  in  the  second  count,  use 
to  the  plaintiff  certain  defamatory  language, 
which  he  sets  out 

At  the  trial,  counsel  for  defendant  asked 
defmdant,  who  testified  in  his  own  behalf, 
the  following  question:  "What  did  you  say 
on  that  occasion?"  (referring  to  the  occasion 
referred  to  in  the  first  count  of  plaintlfTs 
petition).  Answer:  "Well,  we  was  talking 
there  about  Kopenbrlnk,  yon  know,  and  I 
said  that  Henry  Lowery  had  told  me  that  he 
had  caught  Kopenbrlnk  stealing  wheat  that 
belonged  to  George  Cook,  and  he  had  notified 
George  Cook  of  the  same."  At  this  point, 
witness  was  interrupted  by  counsel  for  plain- 
tiff with  a  motion  to  strike  out  the  answer 
of  the  witness,  which  was  sustained.  By 
other  questions  of  defendant's  counsel,  it 
was  sought  to  show  that  defendant  did  not 
himself  chaise  plaintiff  with  stealing  the 
wheat  at  the  time  alleged  in  the  firsf  count, 
but  that  on  that  occasion  he  said.  In  sub- 
stance, that  Henry  Lowery  had  told  him 
that  plaintiff  had  stolen  the  wheat  Objec- 
tions to  all  these  questions  were  sustained 
by  the  trial  court,  upon  the  theory.  It  seems, 
that  plaintiff,  havli^  pleaded  in  the  second 
paragraph  of  his  answer  to  the  first  count 
a  justification,  is  now  estopped  from  denying 
the  publication  of  the  alleged  defamatory 
lai^uage.  Such  was  the  rule  at  common  law, 
upon  the  ground  that  they  are  inconsistent 
deCsnsee  and  cannotiw  Joined;  and  the  same 
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role  prevails  In  some  of  the  states  under  the 
code  practice. 

[11  By  section  S666.  Comp.  Laws  1009,  it  is 
provided  that  a  defendant  in  an  action  for 
slander  may  allege  and  prove  the  truth  of 
the  matter  charged  and  any  mitigating  dr- 
cumstaoces  to  reduce  the  amount  of  damag- 
es, or  be  may  prove  either.  Under  this  sec- 
tion and  section  S^4  of  the  Comp.  Laws 
1909,  of  this  state,  which  provides,  among 
other  things,  as  foilowB:  "The  defendant  may 
set  forth  In  bts  answer  as  many  groimds  for 
defense,  counterclaim,  set-off  and  for  relief 
as  he  may  have,  whether  they  he  such  as 
have  been  heretofore  denominated  legal  or 
equitable  or  both"— it  was  held  in  Cole  v, 
Woodson,  32  Kan.  272,  4  Pac.  321,  that  In 
actions  for  slander  the  defendant  may  set 
np  that  be  did  not  use  the  language  imputed 
to  him,  and,  second,  that  the  language  was 
true.  The  rule  announced  In  that  case,  de- 
cided before  the  adoption  of  the  sutnte  In 
this  Jurisdiction,  is  binding  npon  the  court 

[2]  Counsel  for  plaintiff,  however,  contend- 
ed In  the  court  below,  and  contends  in  this 
court,  that  no  error  was  committed  in  re- 
jecting said  evidence,  because  of  certain  ad- 
missions made  by  counsel  for  defendant  In  his 
opening  statement  to  the  jury.  The  opening 
statements  of  counsel  for  both  parties  were 
preserved  and  have  been  made  part  of  the 
record  in  this  proceeding.  Counsel  for  de- 
fendant. In  his  opening  statement  to  the  Jury, 
admitted:  "That  he  (plaintiff)  did  say  that 
Lowery  says  tbat  'Kopenbrlnk  stole  Cook's 
wheat,'  and  you  will  learn,  gentlemen,  from 
this  evidence  tbat  Mr.  Wallace  believed  that 
It  was  true  at  tiie  time  that  he  said  it"  Sub- 
stantially the  same  language  was  used  in 
anothw  port  of  bis  statement  to  the  Jury. 
Said  statements  of  defendant's  counsel,  we 
think,  constitute  substantially  an  admLssion 
of  the  publication  of  the  defamatory  matter 
as  charged  In  plalntUTa  first  count;  the  only 
difference  being  tbat  In  plalntifTs  petition  it 
is  charged  that  defendant  himself  uttered  np- 
on bis  own  authority  slanderous  statements, 
whereas  the  admission  of  bis  counsel  is  that 
he  uttered  them  npcm  the  authority  of  a 
third  peracm,  'whom  be  named  at  the  time. 
But  the  fact  tbat  he  repeated  a  slander  orig- 
inated 1^  a  third  person  does  not  relieve 
him  of  liabllitT,  nor  Is  it  a  defense  tbat  he 
at  the  tbne  named  the  penon  from  whom  he 
heftrd  the  slander.  Newell  on  Slander  & 
Ubel,  p.  8B0.  While  under  the  admission 
made  in  tbe  opening  statement  of  defend- 
ant's case,  the  evidence  rejected  was  not  ad- 
missible for  the  purpose  of  dlsprorlog  the 
grounds  of  plaintUTa  IlablUtr»  it  was  compe- 
tent for  the  purpose  of  mitigating  the  dam- 
ages. Under  the  statute,  an  Injurious  publi- 
cation is  presumed  to  be  malicious,  if  no  Jus- 
tiflalde  motive  for  making  it  is  shown.  Sec- 
tion 2842,  Gomp.  Laws  1909.  Plaintlil.  faow- 
V7«e,  seeks  not  only  cdmpensatory  damages, 
but  also  ownplary  damages;  but,  to  be  en- 
titled to  recover  exemplary  damages,  it  la 


necessary  to  show  that  defendant  in  making 
the  defamatory  statement  was  actuated  by 
actual  or  express  malice.  Walker  t.  Wick- 
ens,  49  Kan.  42,  30  Pac  181 ;  Hess  v.  Sparks, 
44  Kan.  46S,  24  Pac.  979.  21  Am.  St  Bep. 
SCO;  18  Am.  &  Eng.  Etacyc.  of  Law,  1093. 
We  think  It  was  competent  for  defendant  to 
show,  as  bearing  upon  the  question  whether 
he  was  actuated  by  express  malice  in  utter- 
ing the  slanderous  statement  that  be  repeat- 
ed It  as  a  statemoit  of  a  third  person  giving 
at  the  time  the  name  of  the  author;  and 
that  he  then  believed  the  statement  to  be 
true.  In  establishing  or  disproving  actual  ta 
express  malice,  the  rule  tbat  all  the  ctrcam- 
stances  surrounding  the  makii^  of  the  de- 
famatory statement  and  of  the  language  used 
by  the  person  charged  with  committing  the 
slander  may  be  proven  is  a  liberal  and  wise 
one ;  for  whether  there  was  actual  malice  Is 
a  question  of  fact  for  the  Jury,  which  can 
best  be  determined  when  it  Is  in  possession 
of  all  the  facts  and  circumstances  pertaining 
to  the  publication  of  the  alleged  slander. 
Under  the  statute,  the  smallest  amount  for 
wbleb  a  verdict  could  have  beoi  returned  is 
9100.  The  verdict  was  for  $200,  twice  the 
minimum  amount  We  cannot  therefore  say 
that  defendant  was  not  prejudiced  by  the 
erroneous  exeluston  of  this  evidence. 

iSl  One  McLean,  of  counsel  for  iaaintlfl% 
testified  at  the  trial  on  behalf  of  plaintiff. 
He  teetlfled  to  the  making  of  the  defamatory 
statement  by  defendant  as  alleged  in  couQt  1 
of  plaintifTs  petition,  and  also  drcumstances 
tending  to  show  express  malice  on  the  part 
of  defendant  In  making  it  On  eross-enml- 
nation,  this  witness  was  asked  if  he  hae  a 
contract  with  plaintiff  to  share  tn  the  Judg- 
ment that  he  should  recover  In  this  action. 
An  objection  to  tills  question  was  by  the 
court  sustained.  Thereafter,  however,  otlier 
counsel  for  plaintiff  admitted  that  the  wit- 
ness had  an  interest  in  the  Judgment  to  be 
recovered,  but  upon  the  witness  being  asked 
what  amount  of  the  Judgment  sought  to  be 
recovered  In  the  action,  if  any  was  recover^ 
ed,  be  would  under  his  contract  receive  from 
plaintiff,  the  court  sustained  an  objection 
thereto.  In  this,  also,  we  think  the  court 
committed  error. 

Where  an  attorney  testlQes  as  a  witness 
for  his  client  In  a  case,  communications  be- 
tween blm  and  his  client  relative  to  the  fee 
he  received  in  the  case  is  not  privileged. 
Moats  V.  Bymer,  18  W.  Va.  G42,  41  Am.  Bep. 
703;  Smlthwlck  et  aL  v.  Evans,  24  Ga.  461; 
Ebstman  et  al.  v.  Kelly  et  al.,  1  N.  Y.  Supp. 
866.1  This  rule  is  wise  and  Just  To  sur- 
round an  attorney  who  takes  the  witness 
stand  in  behalf  of  the  client  he  represrats 
with  a  cloak  of  protection  against  cross-ex- 
amination that  will  show  his  interest  and 
possible  bias  In  a  cause  would  result  in  sub- 


1  Reported  In  fall  In  tlk*  New  York  enpplement; 
reported  u  a  m«nerandam  declilon  without  opinion 
In  «  Hon,  HL 
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Seating  the  adTersaiy  In  tbe  case  to  the  dan- 
geroas  effect  of  testimony  clothed  with  the 
appearance  of  being  unbiased  and  nnpreju- 
dlced,  when  as  a  matter  of  fact  It  might  be 
extreme  to  tbe  contrary;  and  no  good 
whatever  could  follow  from  such  a  mie. 
When  an  attorney  goes  npon  the  stand  as  a 
witness,  he  Is  not  and  shoold  not  be  exonpt 
from  any  of  the  rales  applicable  to  other 
witnesses  for  testing  bis  Interest  in  the  snit 
in  order  that  the  jury  may  competently  Judge 
whether  he  la  biased  and  determine  Intelli' 
gently  what  weight  and  credibility  is  to  be 
glTen  to  his  evidence.  It  was  not  sofflcleot 
to  admit  that  witness  who  was  of  connsei 
liad  a  contingent  interest  in  the  result  of  the 
salt  It  was  equally  Important  for  the  jury 
to  know  the  eztmt  of  that  Interest.  An  in- 
consequential interest  in  a  case  might  not  be 
regarded  as  suffldent  to  bias  a  witness, 
whereas  a  large  Interest  would  lead  tbe  Jury 
to  believe  his  evidence  unreliable. 

sails  V.  Whitehead,  95  Mich.  lOfi,  54  N.  W. 
762,  the  only  case  cited  by  defendant  in  error 
to  supporf  hlB  contention  that  this  evidence 
was  inadmissible,  is  not  in  point 

For  the  errors  8unn*ted  abov^  the  Jndg- 
matt  of  the  trial  coort  Is  rereraed,  and  the 
aanae  remanded. 

TCBNBR,  G.  J.,  and  KANB  and  DUNN, 
JJ.,  concur.  WILLIAMS,  J.,  not  partlcUmt- 
ing. 


MlBSOXmi,  O.  A  G.  RY.  CO.  v.  HAYDEN. 
(Bapieme  Court  of  Oklahoma.   Nov.  14,  1911.) 

fSvllabua  by  the  Oomrl.) 

Srxai.  (S  41*)— Exclcsion  or  Witnesbbs. 

The  principal  officer  of  a  railway  company 
who  becomes  a  witness  in  a  cause  may  be  put 
under  the  rale  and  excluded  from  the  courtroom 
as  other  witnesses. 

[Ed.  Note.— For  other  eases,  see  Trial.  Gent 
Dig.  H  101-106:  Dec  Dig.  |  41.*3 

Error  from  District  Court,  Wagoner  Coun- 
ty t  John  H.  King.  Jndg& 

Action  by  Martha  A  Hayden,  Walter  Bay- 
den,  special  administrator,  against  the  Mis- 
souri, Oklahoma  &  Gulf  Railway  Company. 
Judgment  for  plaintllE.  and  defendant  brings 
error.  Affirmed. 

B.  R.  Jones,  for  plalutiflT  in  error.  C.  E. 
Oastle  and  E.  L.  Moore,  for  defen^nt  lu 
error. 

KANE,  J.  Am  the  evidence  Is  not  all  In 
the  record,  there  Is  only  one  question  for  re- 
view presented  by  the  plaintiff  In  error  In 
Its  brief,  and  that  Is:  "The  court  erred  in 
reftislns  to  allow  W.  P.  Dewar,  tbe  vice 
prerident  and  gweral  manager  of  plaintiff 
in  error,  to  remain  in  tbe  courtroom  to  aid 
and  assist  plaintiff  In  error  In  the  trial  of 
the  canse.*'   On  this  question  connsei  says: 


"In  this  case  the  rule  was  Invoked  and  all 
the  witnesses,  both  of  plaintiff  and  defend- 
ant, were  excluded  from  the  courtroom.  Tbe 
plaintiff,  special  administrator,  Walter  Hay- 
dcm.  the  person  primarily  interested  in  the 
lavrsnlt  from  the  plaintiff's  standpoint,  was 
permitted  to  remain  in  the  courtroom  and 
to  give  tbe  attorneys  the  benefit  of  sugges- 
tions made  to  them  from  time  to  time  during 
the  course  of  the  trial.  W.  P.  Dewar,  the 
vice  president  and  general  manager  of  the 
railway  company,  and,  according  to  the  tes- 
timony set  out  by  thla  brief,  tbe  person  hav- 
ing complete  charge  of  the  property  of  that 
company,  was  excluded  from  the  courtroom 
and  was  not  permitted  to  remain  In  the 
courtroom  or  permitted  to  give  the  defend- 
ant's attorneys  the  benefit  of  such  sugges- 
tioos  as  might  occur  to  blm  during  tbe  trial 
of  tbe  case." 

As  this  was  a  case  commenced  prior  to 
statehood,  the  rule  of  practice  applicable 
to  like  cases  in  the  state  of  Arkausaa  Is  ap- 
pllcabla  In  that  state  it  is  held  that  even  a 
party-  to  a  suit  who  becomes  a  witness  may 
be  put  under  tbe  rule  and  excluded  from  the 
courtroom  in  tbe  discretion  of  the  court. 
This  Is  also  the  rule  at  common  law,  and  pre- 
vails generally  In  the  courts  of  this  country. 
Randolph  v.  McCain,  34  Ark.  696. 

The  Judgment  of  the  court  below  is  affirm- 
ed. All  tbe  Justices  concur,  except  DUNN, 
J.,  absent  and  not  participating. 


ST.  LOUIS  ft  S.  F.  RY.  00.  v.  BRYAN. 
(Suprme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(SvllahuM  Bp  the  Court.) 

Tbial  (S  309*)— Gbnkbal  TnanicT— Sfeciai. 
FiNDinos— Inconbibtbnct. 

Where  tbe  general  verdict  of  a  Jury  and 
the  special  findings  of  fact  on  interrogatories 
can  be  hannonixea  and  made  to  agree  by  taking 
Into  consideration  the  entire  record  and  con- 
struing the  same  liberally  for  that  purpose,  it 
is  the  duty  of  tbe  court  to  so  harmonize  them; 
and  it  Is  authorized  to  disturb  the  general  ver- 
dict iu  those  cases  only  where  upon  no  reason- 
able hypothesis,  under  tbe  pleadings  and  the 
evidence,  they  can  be  harmonized. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  857-860;  Dec.  Dig.  1  359.*] 

Error  from  District  Court,  Kiowa  County ; 
O.  A.  Brown,  Judge. 

Action  by  T.  F.  Bryan  against  the  St. 
Lonls  &  San  Francisco  Railway  Company, 
and  defendant  brings  error.  Affirmed. 

W.  F.  Evans  and  R.  A.  Kleinschmldt,  for 
plaintiff  In  wror.  P.  K.  Morrill  and  O.  B. 
Reigel,  for  defendant  In  error. 

DUNN.  J.  This  case  presents  error  froin 
the  district  court  of  Kiowa  county,  and  Is 
an  action  brought  by  defendant  in  error  as 
plaintiff  against  the  plaintiff  in  error  to  re- 
cover damages  for  injuries  sustained  at  a 
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grade  cnmliig  of  deteadaitt'B  xallroad  where 
tbe  same  passed  over  one  of  the  streets  of 
the  town  of  Snydor.  naintUTa  petition  set 
forth  the  tacts  concemlns  the  accident,  which 
the  defendant  answered,  drying  Its  own 
negligence  and  -  arerrlng  eontrlbntozy  negli- 
gence on  plain tUTa  part  On  the  Issues  thus 
mad^  the  case  came  on  for  trial  before  a 
jniy,  whl<di  on  hearing  the  evidence  return- 
ed a  ver^Uct  In  plaintiff's  flavor  for  fSOO,  on 
vhlcfa  Judgment  was  roidered,  to  reverse 
whldi  the  cause  hu  been  filed  In  this  coort. 

There  Is  virtually  no  controversy  over  the 
facts  In  the  case,  which  may  be  atomised 
aa  follows:  Plaintiff  had  resided  In  the  vi- 
cinity of  Snyder  tar  three  years,  and  had 
freauoitly  passed  oyer  the  crossing  in  ques- 
tion, and  was  perfectly  familiar  with  the 
same.  On  the  morning  at  October  1806, 
he  bad  drlvm  In  his  wagon  drawn  by  a  team 
of  mules  to  the  Farmers*  CHn  which  was 
located  some  distance  north  of  the  right  of 
way  and  east  of  the  street  on  which  the  ac- 
ddmt  occurred,  mie  railroad  passes  through 
the  town  east  and  waat,  and  Is  Intersected  at 
right  angles  the  street  mentioned.  The 
trades  are  straight  and  on  level  ground,  and 
consisted  at  thla  crossing  of  first  a  team 
trade  at  tiie  estrone  north,  then  another 
track  about  80  feet  to  tiie  south  thereof,  and 
then  the  main  track  10  feet  south  of  that 
On  the  day  In  question  there  was  a  Ihie  of 
box  cars  on  tbe  first  side  trade  north  of  tibe 
main  track  which  extended  from  some  dis- 
tance In  the  street  westward  for  a  space  of 
about  000  feet  Several  gins  in  the  imme- 
diate vicinity  of  the  railroad  were  running 
and  making  the  usual  uolse  Incident  thereto, 
and  also  a  freight  oiglne  on  the  side  track 
near  this  crossing  blowing  tOt  steam.  The 
plaintiff  drlTlng  an  ordinary  lumber  wagon 
to  which  was  bltdied  a  team  of  young  mules 
started  from  the  Farmw^  Gin  on  the  north 
side  of  the  trade  and  drove  south  at  a  Jog 
trot  to  the  railroad  crossing.  All  of  the  de- 
fendants main  line  west  was  obstrncted  from 
plaintiff's  view  by  the  box  cara.  In  drivii^ 
south  toward  the  crossing,  plaintiff  testified 
Uut  the  first  track  to  vrtildt  he  came  had 
a  box  car  standing  on  the  east  of  the  road 
at  wbidi  his  mules  shied  and  stopped.  He 
says:  "I  looked  and  listoied  and  went  on. 
Th^  bore  to  the  west  I  vrent  on,  started 
then  south,  and  there  was  another  car  on 
tlie  next  track  which  extended  up  into  the 
street  too.  Q.  On  which  side  of  the  street 
was  that  car?  A.  On  the  west  aide.  Q. 
What  kind  of  a  car  was  it?  A.  A  box  car. 
Q.  About  how  far  did  It  extend  Into  the 
street?  A.  Well,  possibly  the  whole  length. 
I  don't  know  exactly;  something  like  fall 
length  of  the  car  into  the  street  Q.  State 
what  yon  did  there.  A.  The  males  shied  at 
the  car  and  I  stopped.  I  had  to  hear  east 
to  get  around  those  cars.  I  looked  and  I  lis- 
tened for  the  train,  and  I  seen  nothing  nor 
heard  nothing.   Q.  Then  what  did  you  do? 


A.  I  started  and  went  on  aoutii  going  on 
across." 

It  is  conceded  tliat  the  firat  point  betamen 
the  ginyard,  where  ^alntiff  started,  and  the 
main  track,  where  the  injuries  occurred  at 
which  the  plalntlfl  could  see  along  the  main 
track  to  the  west  was  about  eli^t  feet  north 
of  the  main  track,  bting  at  the  point  Just 
after  he  deared  or  passed  tibe  line  of  box 
cars.  There  Is  no  daim  made  here  tliat  the 
defendant  was  not  goUty  of  negligence.  The 
sole  contoition  Is  that  the  plaintiff  was 
guilty  of  contributory  n^llgencei  and  that 
the  answers  made  by  the  Jury  to  the  special 
interrogatories  propounded  proved  ctmtrlbu- 
tory  negligence  on  the  part  of  plaintiff  so 
dearly  that  th^  ahould  be  htid  to  control 
the  general  vwdlct  vrtjch  should  be  set  aside^ 
and  Judgmmt  rendared  tor  defendant  Sec- 
tloQ  0806,  Oomp.  Laws  OkL  1909.  The  fore- 
going statonent  of  facts  will  in  our  judg- 
moit  dear  the  connection  the  interrogatories 
and  answers  bear  to  the  subject  under  dis- 
cussion without  setting  them  all  out  at 
length.  Those  which  are  pertinent  and 
upon  which  counsel  for  defendant  rely,  are 
as  follows:  "When  the  plaintiff  beared  the 
line  of  box  cars  drlvlnff  toward  the  cnnslng, 
how  fhr  away  from  the  creasing  was  the 
engine  of  defendant?  A.  About  26  feet 
When  plaintiff's  team  of  mules  teacbsA  the 
north  rail  of  the  main  track,  how  Air  away 
was  defendants  oogine  visible  to  plaintiff? 
A.  About  25  feet  At  what  point  between 
the  ginyard  and  the  main  track  could  the 
plaintiff  first  see  down  the  main  track  with- 
out obstruction?  A.  About  8  teet  north  of 
the  main  trade.  Did  the  plahitiff  vbap  at 
that  point  and  look  for  approaching  trains? 
A.  No.  How  far  from  the  main  track  was 
the  plaintiffs  wagon  when  It  was  fir^t  seen 
by  the  fireman  or  engineer  of  said  train 
from  the  crossing  at  that  time?  A.  About  8 
feet  How  far  was  the  enghie  of  said  train 
from  the  crossing  at  that  time?  A.  About 
15  feet  Could  the  defendant's  train  then 
have  beoi  stopped  in  time  to  avoid  a  colli- 
sion with  the  plaintiff?  A.  No,  sir.  At 
what  rate  was  the  defendant's  train  travel- 
ing? A.  Fifteen  to  18  miles  per  hour." 

Now  the  question  is.  Are  the  facts  here 
disclosed  sufficient  to  show  contributory  neg- 
ligence on  plaintiff's  part?  The  reason  and 
rale  governing  the  force  and  effect  to  be 
given  to  special  findings  made  in  answer  to 
interrogatories  Is  stated  at  pages  4fi  and  46 
of  Clementson  on  Special  Verdicts,  and  is  as 
follows:  "The  submission  of  interrogatories 
under  the  statute  is  a  sort  of  'explanatory 
opening*  into  the  abdominal  cavlly  of  the 
general  verdict  (If  I  may  be  pardoned  a 
surgical  metaphor),  by  whldi  the  court  de- 
termines whether  the  organs  are  sound  and 
in  place  and  the  proper  treatment  to  be 
pnraued.  The  general  verdict  and  special 
findings  are  considered  together,  and  any- 
thing necessary  to  the  right  to  Judgment  of 
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tba  party  In  whose  favor  the  ceneral  yeaedlct 
is  rendered,  which  is  not  tound  in  the  an- 
jsw^rs.  is  presnined  to  be  consldraed  in  the 
general  Terdict  There  Is  therefore  no  ne- 
cessity that  the  answers  should  cover  all 
the  issues,  nor  does  the  statute  contunplata 
that  th^  sfaonld.  The  general  Terdict  is 
•controlled  by  the  special  findings  only  when 
the  two  are  Irreconcilable.  The  latt^  fur- 
nishes a  basis  for  Judgment  only  where  it 
is  appar^t  that  upon  no  conceivable  hypoth- 
esis nnder  the  pleadings  and  evidence  admis- 
sible thereunder  can  the  flndings  be  true 
and  the  party  In  whose  favor  the  general 
verdict  Is  rendered  have  ground  left  to  stand 
upon."  The  doctrine  there  announced  has 
received  general  recognition.  Solomon  Rail- 
road Co.  V.  Jones,  34  Kan.  448.  8  Paa  780; 
Bevois  V.  Smith,  42  Kan.  2ES0,  21  Pac.  1064; 
Diinkwater  et  aL  v.  Sauble,  46  Kan.  170,  26 
Pac.  433;  Moeser  et  al.  v.  Lewis,  68  Kan. 
485,  7S  Pac.  S12. 

The  court  instructed  the  Jury  fully  upon 
the  proposition  that  negligence  on  the  part 
of  plaintiff  oontribntlng  to  his  own  injury 
would  defeat  recovery  on  his  part,  and  the 
general  verdict  returned  Included  within  it 
a  finding  that  plaintiff  was  free  from  con- 
tributory negllgenca  The  question  here 
preeoited,  therefore,  Is  Do  the  answers  to 
the  special  Interrogatories  above  set  out  pre- 
sent such  an  irreconcilable  conflict  between 
the  conclusion  of  the  Jury  on  this  proposition 
that  this  court  can  say  as  a  matter  of  law 
that  plalntlflF  was  guilty  of  contributory  neg- 
ligence and  that  the  Jury  was  in  error  when 
It  found  him  free  therefrom?  In  the  deter- 
mination of  this  question.  It  is  our  duty,  if 
possible,  to  harmonize  the  general  verdict 
with  the  special  findings  of  fact  if  they  can 
be  made  to  agree  by  taking  into  considera- 
tion the  entire  record  of  the  case  and  con- 
struing the  same  Ilb^ally  for  that  purpose. 
Bevens  v.  Smith,  supra.  It  Is  to  be  noted 
that,  on  account  of  defendant's  obstructing  a 
view  of  the  main  line  over  which  the  train 
inflicting  the  injuries  passed,  plaintiff  was 
unable  to  see  the  approaching  train,  and  that 
the  first  point  at  which  he  was  able  to  see 
it  by  reason  of  this  obstruction  was  after 
he  had  passed  the  box  cars  on  his  road  across 
the  track.  The  Jury  finds  that,  when  he 
passed  these  cars,  be  did  not  stop  nor  look 
for  approaching  trains,  and  counsel  for  de- 
f^dant  contends  that  by  reason  of  this  fact 
he  was  guilty  of  contributory  negligence,  iu- 
slaUng  that  It  was  hla  duty  after  having 
passed  the  string  of  b<HC  cars  and  could  look 
to  the  west,  that  be  should  luve  etopped  his 
team  and  backed  off  the  track  rather  than 
have  gone  forward  as  he  did.  Even  a  casual 
consideration  of  the  facts  as  they  presoited 
thanselvea  to  plalnUff  at  that  fraction  of  a 
second  ot  time  is  anfflclent  In  our  Judgment 
to  denwnstrate  the  fatiUty  of  the  contention. 


PlalntUt,  in  his  wagon,  driving,  was  cer- 
tainly not  leas  than  fiwm  12  to  15  feet  back 
of  the  beads  of  his  mules.  When  he  was 
In  a  position  to  see  the  train  which  was  ap- 
proaching, the  facts  foond  demonstrate  that 
his  mules  were  then  absolutely  upon  the 
track  with  a  train  but  26  feet  away  bearing 
down  upon  them  at  a  rate  of  from  16  to  IS 
mUes  an  hour,  and  it  would  be  virtually  im- 
possible In  our  Judgment  for  plaintiff  to  have 
taken  any  action  as  the  situation  presonted 
Itself  to  him  which  would  be  htid  on  his 
part  to  be  contributory  negllgaace.  Tha  fact 
that  he  or  hla  team  escaped  at  all  under  the 
facts  found  by  the  Jury  is  little  less  than  mi- 
raculous. 

Finding  as  we  do  that  there  Is  no  conflict 
betweoi  the  v^cdlct  and  the  answers  to  the 
special  interrogatories,  the  Jndgment  of  the 
trial  court  la  afBrmed. 

TURNER,  0.  J.,  and  KANE,  J.,  concur. 
WUi^IAMS  and  HAYES,  JJ.,  absent  and  not 
partic^iatlng. 


PH(BNIX  INS.  CO.  V.  CBJAPHUS. 
(Sni««me  Court  of  Oklahoma.   Not.  14,  1911.) 

($yllabu»  hy  the  Court.) 

Xkbubanoe  <i  383*)— CoHDmoKS  or  Polxot— 
Waives— Pabol  Waivbb. 

Where  the  fire  InsuraQce  policy  sued  on 
provides,  "This  entire  policy  unless  otherwise 
provided  by  agreement  indorsed  hereon  or  added 
hereto  shall  be  void.  *  *  *  If  the  interest 
of  the  insured  be  other  than  anconditional  and 
sole  ownership;  or  if  the  subject  of  insurance 
be  a  building  on  groond  not  owned  by  the  in- 
sured in  fee  simple,"  etc.  ana  it  was  admitted 
on  the  trial  that  the  bimdliu;  Insured  was  not 
on  ground  so  owned  at  the  tune  the  policy  was 
executed  and  delivered,  but  on  ground  owned 
and  patented  to  the  wife  of  the  insured.  If  parol 
evidence  to  establish  a  waiver  of  said  conditloa 
ia  admissible  to  prove  that  the  agent  of  the  iU' 
surer  bad  notice  or  knowledge  of  that  fact  at 
that  time,  the  same  is  insumcient  to  establish 
such  waiver,  where  the  policy  also  provides: 
"No  officer,  agent  or  other  representative  of 
this  company  shall  have  ^wer  to  waive  any 
provision  or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added 
hereto  and  as  to  such  provision  and  conditions 
no  officer,  agent  or  representative  shall  have 
such  i>ower  or  be  deemed  or  held  to  have  waived 
rach  provisions  or  conditions  unless  such  waiv- 
er, if  any.  shall  be  written  upon  or  attached  here- 
to, nor  shall  any  privilege  or  permission  affect- 
ing the  insurance  under  this  policy  exist  or 
be  claimed  liy  the  insured  unless  so  written  or 
attached." 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  |  1018;  Dec.  Dig.  i  383.*] 

Error  from  District  Court,  Bryan  County ; 
RobL  Crockett,  Judge. 

Action  by  Ben  Geapbus  against  the  Phoenix 
Insurance  Company.  Judgment  toT  plalntlfl, 
and  defendant  brings  error.  Reversed  and 
remanded. 


•Far  othCT 
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BnrwttU,  Crockett  &  Joboson.  for  plaintiff 
in  error.  Hatdwtt  tt  FergDson,  for  defend- 
ant In  error, 

TVBJXBSi,  C  3.  This  Ib  an  action  brongfat 
by  Ben  Geapbnfl,  defendant  In  error,  here- 
after called  "plaintiff,"  against  tbe  Phoenix 
Insoronce  Company  of  Brooklyn,  N.  T.,  here- 
after caUed  "defendant;**  In  the  district  court 
of  Bryan  county,  upon  a  Are  insurance  policy 
executed     defendant  on  February  1907, 
by  whl^  defoidant  undertook  to  Insure 
plalntifTs  ooMttaj  frame  building  with 
shingle  roof,  situated  on  the  8.  B.  %  of  aec- 
tlon  8,  township  6  B.,  range  11  SL,  then  In 
the  Indian  Territory,  in  the  sum  of  $m 
A  cojfy  of  tbe  policy  la  filed  aa  an  exhibit 
to  his  petition  and  contains:  "In  vltnen 
whereof  this  company  have  executed  and  at- 
tested these  presents.  This  policy  shall  not 
be  valid  until  conntoralgned  by  the  duly  au- 
thorized agent  at  Tishomingo,  I.  T.  Obas.  A. 
Sbaw,  President  Jose^  HcCord,  Sec.  Goun- 
terslgned  at  Tishomingo,  I.  T."   During  the 
life  of  the  policy,  on  December  14.  1007,  the 
house  was  totally  destroyed  by  fire.  For  an- 
awtt  defendant  pleaded  a  general  denial  and, 
as  a  second  defuse  that  plaintiff  was  not 
at  tbe  time  the  policy  was  issued  and  de- 
liTered,  nor  at  any  time  prior  to  the  allied 
destruction  of  said  building,  the  owner  In 
fee  simple  of  the  real  estate  on  which  it  was 
located,  and  that  the  Insured  was  not  during 
any  of  that  time  tha  sole  and  unconditional 
omier  of  said  land,  and  for  tliat  reason  said 
policy  is  void  because  of  Uiat  part  thereof 
which  reads:  "Tt^  entire  policy  unless  oth- 
erwise provided     agreement  indorsed  here- 
on and  added  hereto  shall  be  Told  If  tlie 
insured  now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  Insurance 
whether  valid  or  not  on  property  covered  In 
whole  or  in  part  by  this  policy;  ♦  •  •  or 
if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  owner^tp;  or  if  the 
subject  of  Insurance  be  a  ImUdlng  on  ground 
not  owned  by  the  Insured  in  toa  simple,"  etc. 
For  a  third  defense  defendant  pleaded  fail- 
ure on  the  part  of  tbe  insured  to  comply  with 
the  terms  of  the  policy  and  that  none  of  the 
conditions  or  temu  thereof  were  ever  waived 
by  any  of  its  officers  or  agents.  For  reply 
thereto  plaintiff,  after  a  general  denial, 
pleaded  that  defendant  was  estopped  from  re- 
lying for  a  forfeiture  upon  said  part  of  tbe 
cwitract  of  insurance  for  the  reason  that 
the  agent,  who  »ecuted  the  policy  and  ac- 
cepted payment  of  the  premium  which  bad 
not  been  returned  or  offered,  knew  all  tbe 
facto  concerning  the  title  of  said  real  estate 
upon  which  said  building  was  located  and  Is- 
sued said  policy  with  full  knowledge  there- 
of. Thoe  was  trial  to  a  Jury,  during  which 
a  return  of  the  premium  was  tendered  and 
refused  and  judgm«it  rendered  and  entered 
for  plaintiff,  and  defendant  brings  the  case 
here. 

In  maintaining  tlie  Issoes  on  his  part  after 


admitting  that  the  bouse  described  la  the 
policy  was  not  located  on  land  owned  by  hha 
at  any  time  prior  to  the  destruction,  plaln- 
tur,  after  introdudng  said  pidicy  la  evidence, 
to  prove  the  waiver  pleaded,  was  penmtted 
to  testify  over  objedilon  to  a  oonvenatloo 
between  plaintiff  and  tbe  agmt,  in  effltet 
tliat  he  had  Inftnmed  tlie  agent  at  tlie  ttane 
he  came  to  Inspect  the  risk  that  tbe  land  be- 
longed to  his  wife,  and  showed  him  ber  pat* 
ent  therefor,  wliarenpon  the  agent  rolled 
that  sudi  did  not  mat^  and  copied  the  de- 
scription 9t  the  land  tbmfrom  to  set  forth 
in  the  policy.  The  admission  of  this  testi- 
mony Is  assigned  for  error,  and  anch  It 
seons  to  be.  Said  polh?  provides:  **No  offi- 
cer, agent  or  otha  representative  of  this 
company  shall  have  power  to  waive  any 
provision  or  condition  ct  this  policy  except 
such  as  by  the  terms  of  this  poUcy  may  be 
tbe  subject  of  agreemoit  indorsed  hereon  or 
added  hereto  and  as  to  such  provisiims  and 
conditions  no  officer,  agent  or  rqwesentatlve 
shall  have  such  vowee  or  be  deemed  to  have 
waived  such  provlstons  or  conditions  onless 
such  milver,  it  any,  ahall  be  written  npon 
or  attached  tuxctOt  nor  shall  any  prtvilege  or 
permlsdon  affecting  the  insurance  under  Oil 
policy  exist  or  be  claimed  by  the  inmred 
unless  so  written  or  attaiihea.'' 

In  Liverpool,  et&.  Ins.  Ca  t.  Bidiazdsan 
Lumber  Ga,  11  OfcL  58Qi  60  Fac  flBS^  as  here^ 
plaintiff  made  no  writtm  applicattco  tm  the 
policy.  For  tbe  pnnMMe  of  deterubiing 
whether  the  policy  should  issue,  tbe  local 
agrait  and  Oia  state  agent  or  adjnster  for 
the  state  of  Kansas  weat  to  Bed  Oak,  Ind. 
T..  and  examined  tbe  sitnatUm  and  condition 
of  the  insured  property.  It  oonsisted  of  a 
stock  of  lumber  iltnated  in  tbo  yards  and 
sheds  of  the  plaintiff.  Ths  state  agaut  in- 
formed the  agent  of  phUntlff  that  he  was 
satisfied  with  tbe  risk  and  authorixed  the 
local  agent  to  write  a  ''liberal  policy."  Tbe 
policy  was  afterwards  wrlttnt  by  tlie  local 
agent  and  delivered  and  tbe  premium  rec^v- 
ed.  As  her^  it  provided  as  last  quoted,  no 
waiver  of  any  kind  appeared  npon  the  pol- 
icy, and  no  Issue  was  tendered  or  evidence 
offered  that  the  ptdlcy  was  void  on  the  ground 
of  fraud  or  mi^ke  of  the  parties.  The 
policy,  among  oth«r  things,  contained  the 
following  stlpulatlcms:  "Warranted  by  the 
assured  that  a  dear  space  of  200  feet  tram- 
way excepted,  shall  alwa^  be  maintained 
between  the  lumber  ber^  Inaored  and  any 
mill  or  other  manufacturing  estabUdunent, 
or  else  this  policy  shall  be  void.**  The  com- 
pany claimed  a  forfeiture  und^  this  dause, 
and  it  appeared  In  the  agreed  statement  of 
facts  that  no  sudi  space  existed  between  the 
lumber  in  tbe  slieds  and  the  mlU  at  tbe  time 
the  risk  was  Inspected  by  said  agents  and 
the  policy  delivered.  Knowledge  of  this  fkct 
at  that  time  thus  cetabllshed  by  parol  was 
relied  on  by  the  Insured  to  prove  a  walv^  of 
said  stipulation,  and  such.  In  effect,  It  was 
held  to  be  by  tbe  trial  court  On  appeal  thia 
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was  held  error,  and  tliat  sach  testimony  was 
Inadmissible  to  contradict  or  -vary  the  terms 
of  the  policy.  The  court  said:  "The  policy 
sued  on  In  this  case  Is  plain  and  explicit  and 
free  from  all  doubt  or  ambiguity.  There  is 
no  allegation  In  the  petition  of  fraud  or 
mistake,  and  none  is  claimed  or  shown.  And 
hence  parol  testimony  was  Inadmissible  and 
iDCompetent  to  vary  or  change  the  terms  or 
conditions  of  the  policy,  and  all  prevtons  ne- 
gotlatioDs  and  statements  between  the  Insur- 
ed and  assured  were  merged  in  the  policy." 

In  Uiat  case  the  court  followed  Northen. 
Assurance  Co.  v.  Grand  View,  183  U.  S.  308, 
22  Sup.  Ct.  133,  46  L.  Ed.  213,  which  It  de- 
clared to  be  controlling.  But  that  case  goes 
further  and  holds.  In  effect,  that  such  evi- 
dence. If  admissible,  was  Insufficient  in  legal 
effect  to  establish  a  waiver  of  said  conditions 
of  the  policy  or  estop  the  company  from  in- 
slstiug  ui>on  such  forfeiture  as  a  defense  to  a 
suit  thereon.  Those  cases  involred  policies 
containing  Identical  stipulations  and  condi- 
tions. In  the  case  followed  the  policy  con- 
tained a  stipulation  rendering  it  void  and  of 
no  effect  in  case  other  Insurance  had  been  or 
should  be  made  upon  the  property  unless  by 
agreement  Indorsed  thereon  or  attached  there- 
to. At  the  time  the  policy  was  delivered, 
other  Insurance  had  been  placed  on  the  prop- 
erty by  the  Insured  in  another  company.  Re- 
versing the  judgment  of  the  Circuit  Court  of 
Appeals  decided  in  101  Fed.  77,  41  0.  O.  A. 
207,  the  Supreme  Court  held  that  parol  testl< 
inony  to  establish  a  waiver  of  said  condition 
was  not  only  inadmissible  to  prove  that  the 
agent  of  the  company  Issuing  the  policy  had 
notice  or  knowledge  of  that  fact  at  that  time, 
but  that  such  condition  could  not  be  waived 
by  any  agent  of  the  company,  except  In  the 
manner  stated  In  the  policy,  and  that  the 
knowledge  of  the  agent  of  the  existence  of 
the  forfeiture  at  the  time  of  its  inception 
did  not  constitute  a  waiver  of  the  conditions 
of  the  policy.  As  the  law  as  It  existed  at 
the  time  and  place  of  the  making  of  this  con- 
tract Is  a  part  thereof,  and  what  constitutes 
a  waiver,  the  facts  being  undisputed,  Is  a 
question  of  law,  and  as  the  waiver  here  con- 
tended for  occurred,  If  at  all,  at  the  Inception 
of  the  policy  and  by  the  happening  of  no  sub- 
sequent event;  so  that  case,  deciding,  as  it 
does,  that  the  evidence  offered,  if  admissible, 
was  insufficient  In  1^1  effect  to  establish  a 
waiver,  is  and  was  the  law  entering  Into  that 
contract  construing  it  and  fixing  tbo  rights 
of  the  parties  thereto. 

For  that  reason,  and  the  further  reason 
that  the  parties  to  said  contract  being  charge- 
able with  knowledge  of  the  law  as  it  then 
existed  and  presumed  to  have  contracted  with 
knowledge  that  the  acts  complained  of  and 
then  transpiring  did  not  constitute  a  waiver 
of  said  stipulation,  that  case  is  controlling 
here.  The  controlling  effect  of  that  decision 
was  recognized  by  this  court  In  Sullivan  v. 
Mercantile,  etc.,  Co..  20  OkL  460,  94  Pac.  676, 
129  Am.  St        761.  That  was  an  action  on 


a  fire  Insurance  policy  dated  November  2, 
1903,  wherein  defendant  undertook  to  insure 
the  plaintiff's  one-story  sl^ed  house  for  stor- 
ing his  one  J.  I.  Case  threshing  machine  and 
his  one  Advance  threshing  machine,  all  in 
several  amounts,  which  said  property  during 
the  life  of  the  policy  was  totally  destroyed 
by  flre.  One  of  the  conditions  of  the 'policy 
provided;  **ThlB  entire  policy  and  each  and 
every  part  thereof,  unl^  otherwise  provid- 
ed by  agreement  Indorsed  hereon  or  added 
hereto,  shall  be  void.  *  *  *  If  the  sub- 
ject of  Insurance  be  personal  property  and 
be  or  become  incumbered  by  chattel  mort- 
gage." It  also  contained  a  provision  identi- 
cal to  that  last  quoted  from  the  policy  in 
question.  One  of  the  errors  assigned  by  plain- 
tiff in  error,  plaintiff  below,  was  that  the 
court  erred  in  refusing  to  allow  bim  to  an- 
swer the  question  as  to  whether  or  not  the 
agent  who  wrote  the  policy  knew  at  the  time 
said  policy  was  written  and  delivered  that 
said  J.  I.  Case  threshing  machine  was  under 
mortgage.  But  this  court,  following  the  rule- 
In  the  Northern  Assurance  Co.  Case,  supra, 
held  that  such  was  not  error.  Speaking  of 
that  case,  the  court  said:  "The  court  in  that 
case  held  that  such  condition  In  the  policy 
could  not  be  waived  by  any  officer  or  agent 
of  the  company  except  in  the  manner  provid- 
ed In  the  policy,  and  that  knowledge  of  the 
existence  of  the  forfeiture  of  said  policy  by 
reason  of  the  violation  of  any  condition  there- 
of on  the  part  of  the  agrat  of  the  Insurance 
company  at  the  time  he  delivered  the  policy 
and  received  the  premium  did  not  operate  as 
a  waiver  of  the  conditions  of  said  policy,  or 
estop  the  company  from  setting  up  such  for- 
feiture as  a  defense  against  an  action  upon 
the  policy;  and  further  held  that  oral  tes- 
timony was  nqt  admissible  to  show  knowledge 
of  the  agent  of  the  company  of  such  facts 
existing  in  violation  of  the  conditions  of  said 
policy  at  the  time  of  the  execution  and  de- 
livery of  the  same.  This  rule  laid  down  by  ' 
the  Supreme  Court  of  the  United  States  In 
Northern  Assurance  Co.  v.  Grand  View  Build- 
ing Association,  supra,  was  a  controlling  de- 
cision upon  the  trial  court  In  the  case  at  bar; 
and,  while  we  do  not  wish  to  be  understood 
as  saying  it  Is  our  opiulon  that  the  doctrine 
announced  in  that  case  is  In  harmony  with 
the  weight  of  authorities  upon  this  question, 
or  that  It  is  sup[>orted  by  the  better  reason- 
ing, yet,  on  account  of  the  tect  that  the  rule 
announced  in  said  case  was  the  law  control- 
ling the  courts  In  the  Indian  Territory  at  the 
time  of  the  trial  of  the  case  at  bar,  we  are 
constrained  to  follow  in  this  case  the  rule  an- 
nounced herein,  and  hold  that  the  trial  court 
did  not  err  in  refusing  to  permit  the  intro- 
duction of  oral  testimony  to  show  the  knowl- 
edge of  the  agent  of  the  company  of  the  ex- 
istence of  said  mortgage  at  the  time  of  the 
execution  and  delivery  of  the  policy,  and  that 
said  court  did  not  err  in  holding  that  the 
forfeiture  of  said  voUcy,  if  any  had  occurred, 
was  not  waived,  and  that  the  defradant  com- 
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pany  was  not  estopped  from  pleading  the 
same  M  a  by  reaaon  of  tbe  fact  tbat 

the  agoit  of  t2ie  company  who  connteralgBed 
and  delivered  said  policy  bad  knowledge  at 
the  time  of  the  existence  of  said  mortgage. 
In  applying  the  rale  of  law  adopted  by  the 
Supreme  Coiirt  of  the  United  States  In  said 
case  to  the  case  at  bar,  and  In  following  the 
same,  we  do  not  wish  to  be  nndwstood  as 
laying  down  a  riile  by  which  this  conrt  shall 
be  governed  In  the  future  In  passing  npon  the 
same  question  arising  in  cases  originating 
since  the  admission  of  the  state  of  Oklahoma 
Into  the  Union." 

The  vital  question  liere  being  the  l^cal  suf- 
fldency  of  the  evidence,  If  admissibly  to  es- 
tablish a  waiver  of  tiie  stipulatlrai  relied  up- 
on to  claim  a  forfeiture  of  the  policy,  and  not 
whether  the  company  by  its  agent  could  waive 
eaiA  stipulation  owing  to  the  other  stipula- 
tion In  the  policy,  supra  (Identical  In  all 
cases  cited,  snpra),  we  will  not  consider  the 
lattw  proposition.  Doming  Invesbnent  Go. 
V.  Sluiwnee,  etc.,  Investment  Co..  16  OkL  1, 
88  Pac.  018,  4  L.  B.  A.  (N.  S.)  607. 

We  are  therefore  of  opinion,  foUowii^  the 
rule  laid  down  In  those  cases,  that,  the  same 
being  legally  InsufiBdent  to  establish  the 
waiver,  the  court  erred  .In  admitting  the  tes- 
timony complained  of,  and  for  that  reason 
the  cause  Is  reversed  and  remanded  for  a 
new  trial.  All  the  Justices  concur,  ezcq^ 
WILUAMS.  J.,  who  dissents. 


AMEBIOAN  WELL  &  PBOSPEGTINO  00. 
V.  SPEAB. 

(Sopreme  Court  of  (Alahoma.   Nov.  14,  1911.) 

(SyUahua  hy  the  Court.) 

Afpeal  and  Bbbob  (I  1001*)— Bbtibw— SUF- 

nciiHCT  or  EvinxHCi!. 

Where  there  Is  evidence  reasonably  tend- 
ing to  sustain  the  verdict  of  a  jury,  a  judgment 
entered  thereon  will  not  be  disturbed  on  appeaL 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  3028;  Dec.  Dig.  {  1001.*] 

Error  from  District  Court,  MarstiaU  Coun- 
ty; D.  A.  Blchardson,  Judge. 

Action  by  D.  A.  Spear  against  the  Ameri- 
can Well  &  Prospecting  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Cornelius  Hardy,  Veasey  &  Bowland,  and 
Kenneth  H.  Davenport,  for  plaintiff  In  er- 
ror. Summers  Hardy  and  William  M.  E*rank- 
lln,  for  defendant  in  error. 

KANE,  J.  This  was  an  action,  commenc- 
ed by  the  defendant  In  error,  plaintiff  below, 
against  the  Fall  River  Oil  &  Oas  Company, 
wherein  certain  personal  property  was  at- 
tached as  belonging  to  the  gas  company. 
There  was  judgment  by  default  against  the 
gas  company  for  the  amount  claimed,  but 
the  question  of  the  attachment  ms  tried 


out  between  the  plaintiff  In  error  here,  wbo 
intravened,  and  the  plaintiff  In  the  original 
action,  so  that  Qie  controversy  Is  now  be- 
tween the  intervttier,  who  lost  below,  and 
the  defendant  In  error,  plaintiff  bdow. 

The  Interpleader  contends  that  the  Jodg- 
meat  of  the  court  bdow  ought  to  be  revers- 
ed npon  the  following  grounds :  (1)  The  court 
erred  In  overruling  the  interpleader's  motion 
to  direct  a  verdict  (2)  The  court  erred  in 
overruling  the  interpleader's  motion  t<a  a 
new  trial.  (8)  The  court  erred  In  exclnd- 
Ing  from  the  consideration  of  the  Jury  tbe 
In^pleader's  Exhibits  B  and  C. 

We  do  not  believe  that  any  at  tbeK 
grounds  are  well  takoi.  The  Interpleader 
alleges,  in  substance,  that  It  dellvaed  tbe 
proper^  lnv<dved  to  one  Douglass  under  a 
written  contract  with  him.  the  terms  ol 
which  it  was  to  retain  title  ontll  the  same 
was  fully  paid  for;  that  the  property  vu 
never  paid  for;  and  that  tboefore  it  was 
entitled  to  its  pcMsesslon,  as  owner  tteseoL 
By  way  of  answer,  the  plaintiff  alleged,  in 
substance,  that  Douglass  was  a  stockholder 
in  the  gas  company;  tha^  In  consideration 
of  the  Issuance  of  said  sto<&  to  him,  witb 
the  fall  knowledge  and  consoit  of  tbe  into^ 
pleadw,  he  sold  and  transferred  the  attach- 
ed property  to  said  gas  compsny;  that  after- 
wards Douglass  transferred  said  stock  to 
the  intervener,  who  tbereupcm  ratified  and 
confirmed  the  sale  of  tbe  attadwd  property 
hy  Douglass  to  the  gas  company.  There 
was  evidence  tending  to  sustain  the  allega- 
Uona  of  the  plalntUTs  answer,  and  tha^  un- 
der a  long  line  of  decisions  by  this  snd 
other  courts,  precludes  us  from  inter ferim 
with  the  verdict  of  the  Jury  In  his  fiavor. 

We  think  the  court  below  succinctly  stat- 
ed the  Issues  Joined  by  tlie  pleadii^  In  its 
instructions,  as  follows:  "The  doEaidant 
having  made  no  defense^  the  Issue  to  be  de- 
termined by  the  Jury  is  one  purely  between 
the  plaintiff  and  Interpleader,  and  the  tene 
to  be  determined  is  the  ownership  of  the 
property.  Now  tbe  court  would  Instruct  yon 
ttiat.  If  you  should  find  that  the  interpleader 
accepted  this  stock  In  payment  for  tbe  debt 
which  Douglass  owed  it,  then,  in  that  event, 
the  Interpleader  did  not  bare  title  at  tbe 
time  It  interpleaded,  and  you  should  find  (or 
tbe  plaintiff.  If  yon  believe  that  Douglas 
turned  over  his  stock,  but  as  security,  then. 
In  that  event,  the  court  would  instruct  you 
that  It  would  be  your  duty  to  find  for  tbe 
interpleader."  That  seems  to  us  to  be  all 
there  is  to  the  cas6,  and,  as  the  question  of 
the  ownership  of  the  property  was  settled 
by  the  verdict  of  the  Jury,  this  oonrt  will 
not  disturb  It 

The  remaining  assignments  deal  witb  al- 
leged defects  In  the  pleadings  and  proceed- 
ings, which  do  not  seem  to  affect  the  substan- 
tial rights  of  the  adverse  party.  The  stat- 
ute provides  that:   "Mo  Judgment  dull  be 
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reversed  or  affected  by  reosoo  of  snch  error 
or  defect"  Seedon  .  5680,  Compiled  laws 
of  Oklahoma  1909. 

The  Judgment  of  tbe  court  below  la  af- 
firmed. All  the  Juflticea  concur. 


FIRST  NAT.  BANK  OP  SALLISAW  t. 
HOUSTON. 

<Sapreme  Coort  of  Oklahoma.   Not.  14,  1911.) 

(BvWbua  by  iKe  OourU) 

Apfbai.  ahd  BaaoB  (|  1001*)— Rxtzkw— Suf- 

ncnsNCT  or  Bvidkhcb. 

Where  the  case  tuma  □pon  a  quefltion  of 
fact  and  the  issue  joined  ia  fair!;  presented  to 
a  jury,  a  judgment  entered  upon  their  verdict 
wiU  not  be  reversed,  when  tbere  waa  evidence 
adduced  reaaonabl;  tending  to  aopport  it. 

[Bd.  Note.— For  other  caaea,  see  Appeal  and 
Ekzor,  Cent.  Dig.  f  8928;  Dec  Dig.  |^1.*] 

Error  from  District  Court,  Sequoyah  Coun- 
ty; John  H.  Plrchford,  Judge. 

Action  by  tbe  First  National  Bank  of  Sal- 
Usaw  agalnat  John  Houston.  Judgment  for 
defendant,  and  idalntlff  brlnga  error.  Af- 
firmed. 

Wm.  I>.  Curtis  and  J.  W.  Watts,  for  plain- 
tiff in  error.  T.  F.  Shack^ord,  for  defend- 
ant In  error. 

KANB,  J.  This  waa  an  action  commmc- 
ed  by  the  idalntlff  In  error,  plaintlfl  bctlow. 
against  the  defoKUmt  In  ezror,  defendant 
bctow,  to  recover  certain  moneys,  which  were 
alleged  to  be  due  the  plaintiff  from  the  de- 
fmdan^  In  substance  as  follows:  Said  plain- 
tiff held  a  mortgage  against  one  Harvey 
i^niBtott  upon  certain  growing  crops  and  live 
stock  which  debt  was  evidwiced  by  a  prom- 
issory note  iMiyable  to  plaintiff;  that  said  de- 
fendant, John  Houston,  agned  to  pay  said 
indebtedness  In  consldmtlon  of  the  idalntlff 
surrendering  to  him  the  said  mortgaged 
property.  After  the  Issues  were  Joined,  there 
waa  a  trial  by  Jury  wliich  returned  a  Terdict 
In  favor  of  the  defendant,  upon  which  Jndg- 
xneat  was  duly  entered,  to  reverse  whldi  this 
proceeding  in  error  was  commenced. 

The  defcmdant  denied  that  he  agreed  to 
pay  the  debt  of  his  brother  Harvey  Houston 
upon  the  mortgaged  property  being  turned 
over  to  hiio,  and  testlfled  that  the  agreement 
between  himself  and  the  bank  was.  In  sub- 
stance as  follom:  The  defendant  agreed  to 
take  charge  of  the  crop,  gather  it,  and  pay 
it  over  to  plaintiff,  who  agreed  to  pay  him 
75  cmts  per  hundred  for  plcktog  the  cotton 
and  $1.  Iter  load  for  hauling  the  cotton  and 
com.  That  under  this  agreement  plaintiff 
received  the  sum  of  $41.40,  after  paying  for 
picking,  hauling,  rents,  et&  That  the  plain- 
tiff offered  to  sell  the  property  to  the  defend- 
ant for  $135,  the  amount  of  Harvey  Hous- 
ton's Indebtedness  to  It,  which  proposal  was 


rejected  by  him,  and  he  afterwards  stated 
that  be  would  sell  the  cows  for  $45  and  make 
certain  oQxet  arrangements  about  the  bal- 
ance at  the  mortgaged  property,  utd  pay  the 
balance,  if  any,  which  proposition  was  re- 
jected by  the  plalnUff.  The  Jury  returned  a 
verdict  In  accordance  with  the  defradant's 
theory  of  the  case,  and,  as  there  was  evl- 
doice  reasonably  toiding  to  support  It,  we 
are  not  at  Uber^  to  disturb  it 

We  have  examined  all  the  assignmaits  of 
error,  and  we  are'  of  opinion  that  ntme  of 
them  warrant  a  levOTsal.  The  case  turns 
principally  upon  a  questlcm  of  fact,  and  as 
the  Issue  Joined  was  fairly  presented  to  the 
Jury,  and  they  decided  It  In  favor  of  the 
defendant  on  the  merits  of  the  case,  we  are 
required  by  section  6680,  Compiled  Laws  of 
Oklahoma,  1009,  to  dlsr^rd  any  error  or 
defect  tu  the  pleadings  or  proceedings,  which 
does  not  affect  the  substantial  rights  of  tbe 
adverse  jMirty. 

The  judgment  of  the  court  below  Is  affirm- 
ed. All  tbe  Justices  concur,  except  WIL- 
LIAMS, J.,  absoit,  and  not  participating. 


MALOY  et  ox.  T.  WM.  CABIERON  A  CO. 
(Supreme  Court  of  Oklahoma.  Nov.  14, 1911.) 

(ByUabut  by  the  Court.) 

1.  HOHESTEAD   (8S  1,  118*)— NaTUBB  0?  ES- 

TATS— AuBiTATioN— Rights  of  Husband. 
Homesteads,  being  unknown  at  common 
law,  exist  only  by  statutory  or  constitutional 
provisions. 

(a)  In  the  absence  of  some  statutoir  provi- 
irion  limiting  the  right  of  the  husband  to 
alienate  or  mcninber  tbe  homestead,  he  may 
sell  or  incumber  tbe  same  without  the  joinder 
or  consent  of  his  spouse,  and  such  alienation 
or  incumbrance,  made  without  her  consent,  is 
valid  and  binding. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  1.  203,  209,  216.  217;  De&  Dig. 
H  1,  11&*I 

2.  HOUBSTEAD    (S    lis*)  —  iNOnUBRANCB  — 

Rights  op  Husband— Foeeclosube. 

Under  the  laws  existing  in  Oklahoma  Ter- 
ritory on  Jnne  13, 1001,  the  title  to  the  home- 
stead being  in  the  husband,  he  having  mort- 
gaged the  same  without  being  Joined  by  his 
wife,  his  rights  in  such  homeatrad  were  con- 
cluded thereby. 

(a)  Foreclosure  proceedings  having  been  in- 
stituted by  the  mortgagee,  to  which  the  wife 
was  made  a  party,  by  answering  and  setting 
up  her  right  therein,  such  morteage  could 
thereby  be  avoided  as  to  such  rights,  and  fore- 
closure decreed  only  against  the  rights  of  the 
husband  and  subject  to  all  homestead  rights 
of  tbe  wife  as  long  as  they  should  exist 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  H  203-209,  210,  217;  Dec.  Dig.  | 
118.*J 

Brror  trom  District  Court,  Oreer  County ; 
J.  R.  Tolbert,  Judge. 

Action  by  William  Cameron  ft  Co.  against 
H.  M.  Maloy  and  wife.  Judgm^t  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 
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A.  H.  Stewart,  for  plaiutlffa  In  error. 
Charles  BI.  Tbacker,  3.  Percy  Powers,  and 
J.  A.  PovBTs,  for  defendant  in  error. 

wnjJAUS,  His  trial  coart  wltliout 
the  IntMTentlon  of  a  jury  found:  Tbat  plain- 
tiff (defendant  In  error)  "baa  a  valid.  BnbBlB^ 
ing,  and  nnaatlsfled  lien,  by  virtue  of  said 
mortgage  upon  the  aforesaid  real  estate, 
wbicb  be  Is  antttled  to  foreclose,  as  to  all  tbe 
right,  title,  and  latoest  of  defendant  therein, 
bnt  anbject  to  the  aforesaid  homestead  rights 
of  tbe  said  Intervmer  (de  wife),  so  that  the 
purdiaaer  at  tbe  foreclosure  sale  of  the  same 
shall  take  the  legal  title  and  all  the  rever- 
sionary Tights  of  the  defaidant  in  and  to  the 
same,  but,  so  long  as  the  same  shall  remain 
such  homestead,  the  lawful  homestead  rights 
of  the  intervener  (the  wife)  in  and  to  tbe 
same  as  such  homestead  shall  remain  unim- 
paired and  in  full  force  and  effect  as  if 
■aid  note  and  mortgage  had  never  existed. 
Tiat  tbe  said  mortgage  is  not  valid  as  to 
tbe  homestead  rights  of  tbe  Intervener  (the 
wife)  in  respect  to  said  real  estate,  and  she 
baa  avoided  tbe  same  herein,  so  that  she 
can  be  deprived  of  none  of  her  said  rights  to 
occupy  and  use  the  same  as  a  homestead  ho 
long  as  her  said  homestead  rights  In  respect 
to  the  same  may  continue  to  exist;  but, 
upoa  her  death,  voluntary  abandonment  of 
her  said  husband  and  said  homestead  for 
a  period  of  one  year,  abandonment  of  said 
homestead  and  taking  up  of  her  residence 
out  of  this  state,  or  other  act  working  a 
forfeiture  or  surrender  of  her  said  home- 
stead rights,  tbe  right  of  occupancy  and  use 
of  said  real  estate  will  be  united  with  the 
legal  title  in  the  purchaser  In  said  fore- 
closure proceedings  or  bis  successor,  as  said 
reversionary  interest,  so  that  tbe  said  pur- 
chaser or  his  successor  In  right  shall  thence- 
forth have  both  tbe  title  and  the  sole  right 
of  possession,  occupancy,  and  use  of  tbe 
samfc" 

[1]  Homesteads,  being  unknown  at  common 
law,  exist  wholly  by  statutory  or  constitu- 
tional provision.  McGuire  v.  Tan  Pelt,  S5 
Ala.  3M;  Cook  v.  Higley,  10  Utah,  228,  37 
Pac.  336.  In  the  absence  of  some  constitu- 
tional or  statutory  provision  limiting  the  right 
•f  the  husband  to  alienate  or  incumber  the 
homestead,  he  may  sell  or  incuml>er  the  prop- 
erty without  the  joinder  or  consent  of  his 
wife,  and  such  alienation  or  incumbrance, 
made  by  the  husband  alon^  Is  valid  and  bind- 
ing, lindsay  v.  NorrUl,  36  Ark.  545 ;  Klenk 
V.  Knoble,  87  Ark.  298;  Drake  v.  Root,  2 
Colo.  686;  Wright  v.  Whittick,  18  Colo.  64, 
31  Pac.  490;  OuUett  v.  Araett,  44  S.  W.  967, 
19  Ky.  Law  Rep.  1892;  Brame  v.  Craig,  12 
Bush  (Ky.)  40i;  Fribble  v.  Hall.  13  Bush 
(Ky.)  61 ;  Schields  v.  Horbacb,  49  Neb.  262, 
68  N.  W.  524;  Gunnison  v.  Twitchel,  38  N. 
H.  62;  Kennedy  v.  Stacey,  1  Baxt.  (Tenn.) 
220;  Bilbrey  v.  Poston,  4  Baxt  (Tenn.)  232; 
Nidiol  T.  Davidson  County*  8  Lea  (Tenn.) 


389;  Klncald  v.  Burem,  9  Lea  (Tenn.)  553; 
Cook  V.  Higley,  10  UUh,  228,  37  Pac.  336; 
Moran  v.  Clark,  30  W.  Va.  358,  4  S.  E.  303, 
8  Am.  St  Rep.  66;  Platto  v.  Cady,  12  Wis. 
461,  78  Am.  Dec.  752.  The  law  creating 
homestead  exemptions  having  no  provision 
as  to  selling  or  conveying  the  same,  con- 
veyances of  such  homestead  are  governed  by 
the  general  law  relating  conveyances  of 
real  estate.  Drake  v.  Root  2  Colo.  686.  See, 
also,  note  to  McDonald  et  al.  v.  Sanford,  9 
Am.  ft  Eng.  Ann.  Cas.,  beginning  at  page  3. 

[2]  The  following  statutory  provisions  were 
In  force  in  Oklahoma  Territory,  and  gov- 
erned at  the  time  the  mortgage  In  question 
was  executed:  "No  deed,  or  mortgage  or 
other  conveyance  relating  to  real  estate  or 
any  Interest  therein,  other  than  for  a  lease 
for  a  period  not  to  exceed  one  year,  shall  be 
valid  unless  reduced  in  writing  and  subscrib- 
ed by  the  grantors;  and  no  deed,  mortgage 
or  contract  relating  to  the  homestead  exempt 
by  law,  except  a  lease  for  a  period  not  ex- 
ceeding one  year,  shall  be  valid  unless  In 
writing  and  subscribed  by  both  husband  and 
wife,  wliere  Ixith  are  living  and  not  divorced, 
exc^t  to  the  extent  hereinafter  provided." 
Section  880,  Wilson's  Revised  and  Annotat- 
ed Statutes  of  1903.  "Where  tbe  tlQe  to  the 
homestead  Is  In  the  busband.  and  tbe  wife 
voluntarily  abandons  blm  for  a  period  of 
one  year,  or  from  any  cause  takes  np  her 
resldoice  out  of  the  territory,  be  may  conv^. 
mortgage,  or  make  any  contract  relating 
thereto  without  being  Joined  Qierein  tqr  bar; 
and  wliere  tbe  title  to  tbe  bomeetead  Is  In 
tbe  wife,  and  the  husband  voluntarily  aban- 
dcms  her,  or  from  any  cause  takes  up  bis 
residence  out  of  tbe  twltory  for  a  period 
of  one  year,  she  may  convey,  mortgage  or 
make  any  contract  rdatlng  thereto  without 
being  Joined  thmin  by  bbn."  Section  880, 
Wilson's  Revised  and  Annotated  Statutes  of 
1908.  "If  the  husband  shall  make  any  deed, 
mortgage  or  conveyance  relating  to  tbe 
homestead,  without  being  joined  tlrereln  by 
his  ^e  be  aball  be  ooncliided  tberebr.  end 
tbe  same  can  on^  be  avoided  by  tbe  wife; 
and  if  the  wife  shall  make  any  deed,  mort- 
gage or  contract  relating  to  the  bomestead 
without  being  joined  therein  by  tb»  husband, 
she  shall  be  concluded  thereby,  and  tbe 
same  can  only  be  avoided  by  the  husband; 
and  in  either  case,  the  husband  or  wife  en- 
titled to  avoid  any  such  deed,  mortgage  or 
contract  shall  be  concluded  by  a  failure  after 
due  notice  of  any  suit  in  a  court  of  compe- 
tent jurisdiction,  to  set  forth  his  or  her 
right,  title  or  interest  therein."  Section  883, 
Wilson's  Revised  and  Annotated  Statutes 
of  1903. 

'an  most  jurisdictions  it  is  held  that  laws 
which  merely  exempt  homestead  property 
from  sale  under  legal  process  do  not  prevent 
judgments  from  becoming  liens  uiwn  It;  but 
that  the  lien  atta<^es  subject  to  tbe  home- 
stead use,  retatna  its  priority  over  auLse- 
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queQt  liens,  and  mar  be  enforced  when  that 
use  has  terminated  by  a  sale  or  other  aban- 
donment" 15  Am.  &  Eng.  Bncy.  of  Law  (2d 
Fa.)  p.  621  (b).  Arkansas,  Louisiana,  Minne- 
sota, Nebraska,  New  York,  North  Carolina, 
and  Wlaconsln  support  this  rule.  Colorado, 
Illinois,  Iowa,  and  Kansas,  however,  support 
the  contrary  doctrine.  Under  the  laws  ex- 
isting at  the  time  this  mortgage  was  execut- 
ed, the  homestead  right  was  created  with  the 
statutory  limitations  hereinbefore  set  out 
Under  these  provisions,  when  the  husband 
executes  a  deed,  mortgage,  or  contract  re- 
lating to  his  homestead,  without  being  Joined 
by  his  wife,  be  Is  "concluded  thereby."  The 
language  tliat  "the  same  can  only  be  avoided 
by  the  wife"  obviously  means  that  the  wife 
might  intervene  and  protect  such  homestead 
rights  as  she  might  have  under  the  law, 
that  after  notice,  if  she  failed  to  appear  and 
set  up  such  claim,  she  would  be  concluded 
thereby ;  that,  when  she  set  up  such  rights 
and  showed  that  she  was  entitled  to  a  home- 
stead as  a  wife  therein,  that  would  avoid 
the  deed,  mortgage,  or  contract  so  far  as  it 
alfected  her  homestead  rights,  but  not  as  to 
her  husband.  This  statute  was  evidently 
not  Intended  to  make  the  wife  the  guardian 
of  the  husband  as  to  his  rights,  but  to  fix 
it  so  that  he  could  not  convey,  mortgage,  or 
contract  away  her  homestead  rights. 

It  seems  that  the  trial  court  in  rendering 
the  decree  followed  the  literal  construction  of 
this  statute.  However,  since  this  transaction 
took  place  on  June  13,  1901,  the  state  has 
been  erected,  and  section  883,  supra,  seems 
not  to  have  been  extended  In  force  in  the 
state.  Sections  1,  2,  8,  art  12,  Const. 

The  judgment  of  the  lower  court  Is  af- 
firmed. All  the  Justices  concur,  except 
HATES,  who  is  absent,  and  not  partici- 
pating. 


RBVARD  V.  HUNT. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(SyUahu*  Ip  <Ae  Court.) 

1.  Dedication  0  19*)  —  Sales  ot  Lots  — 
Streets  ard  Axlxtb. 

When  lots  are  sold  with  reference  to  a 
recorded  plat  a  dedication  of  the  streets  and 
alleys  as  laid  oat  id  such  plat  is  deemed  i>erfect 
without  any  affirmative  omclal  or  other  action 
on  the  part  of  the  municipality  or  public. 

lEA.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S|  3S.  37-17;  Dec  Dig.  §  19.*] 

2.  Municipai.  Gobfobatiohs  (I  671*)— Ob- 
sTBucTioN  OP  Stbbbt— Public  Nozsahob— 
AcnoN  TO  Abah. 

Plaintiff  is  the  owner  and  occupant  of  cer- 
tain lots  on  a  pnUlc  street  and  alley  which  are 
the  only  means  of  CMnmunication  with  the  out- 
aide  world.  Defendant  by  a  fence  and  gates  in- 
closed said  lots  along  with  all  the  streets  and 
alleys  leading  thereto,  completely  obstructing 
plaintiff's  free  access  to  the  outside  world. 
SeM,  tliat  the  said  obatmctions  constitute  a 
jpibae  nuisance,  but  ^Intlfl  Is  enUtled  to 


maintain  an  action  to  abate  them  on  the  ground 
that  they  are  specially  injurious  to  her. 

tKd.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  1  1448;  Dec  Dig.  S 
671.*] 

3.  MUMIOIPAL  COBPOaATIONS  (|  671*)  — Ob- 
BTBDOnOH  OF  StBEET— PUBUO  MUIBAiraB— 

Action  to  Abate—Laches. 

Where  a  party  is  specially  injured  by  a 
public  nuisance,  and  brings  an  action  to  abate 
the  same,  no  lapse  of  time  will  either  legaUze 
the  same,  nor  estop  the  injured  party  from 
bringing  an  action  to  eff^  its  abatement 

[Ed.  Note.— For  other  cases,  see  MoBidpal 
Oorporatlons,  Dec.  Dig.  f  971.*] 

Error  from  District  OotaU  Kay  Ooimtv; 

W.  M.  Bowles,  Judge- 
Action  by  Margaret  M.  Hunt  against  Snsan 

Bevard.  Judgment  tor  plaintiff  and  defend- 

ant  brings  raror.  AflBnned. 

A.  W.  Com8(0(^  and  L.  A.  Mazlfl,  for  plain- 
tltt  in  error.  James  Q.  Lonthan,  for  dtfttid- 
ant  in  error. 

DUNN,  J.  Thlfl  case  presents  enor  from 
the  district  conrt  of  Kay  county.  Jauoary 
14,  1909,  the  defendant  In  error,  as  platntifr, 
filed  her  petition,  wherein  abe  alleged  that 
the  defendant  was  obstroctlng  certain  streets 
and  alleys  in  the  town  site  of  Blnffdal^  in 
that  county,  and  that  she  owned  two  lots 
within  the  town  site,  and  praying  for  a  Jadg- 
ment  enjoining  defendant  from  keeping  ud 
maintaining  the  same.  The  petition,  with 
plat  attached,  showed  that  the  town  alte 
was  regularly  laid  out  with  streets  and  al- 
leys, and  that  on  the  iBt  day  of  Augost,  1898, 
plaintiff  purcha'bed  her  said  lots  with  refer- 
ence thereto.  It  was  then  averred  that  the 
defendant,  -unmindful  of  the  rights  of  plain- 
tiff, maintained  and  kept  a  fence  around  a 
certain  number  of  lots  and  blocks  of  this 
said  town  site  which  entirely  closed  the 
streets  and  alleys,  and  entirely  surrounded 
the  lots  of  plaintiff  upon  which  was  located 
her  residence,  and  shut  her  and  her  house- 
hold off  from  communication  with  the  out- 
side world,  and  the  outside  world  from  com- 
munication with  her.  This  petition  defend- 
ant answered  by  admitting  title  and  owner- 
ship of  the  real  estate  described  In  plalntUTs 
petition,  but  alleged  that  she  had  placed 
gates  in  the  said  fence  which  had  at  all 
times  been  used  by  the  plaintiff  and  her  rel- 
atives and  friends  and  other  persons  in  trav- 
eling between  plaintiff's  place  of  residence 
and  the  outside  world,  and  that  these  gates 
were  sufficient  to  permit  persons  to  go  to  and 
from  said  premises,  and  that  by  reason 
thereof,  plaintiff's  ingress  and  egress  had 
not  been  curtailed.  Defendant  further  an- 
swered that  the  fence  referred  to  liad  been 
constructed  for  more  than  10  years,  and  that 
It  was  then  and  had  been  In  substantially  the 
same  condition  as  at  the  time  of  Its  construc- 
tion, and  that  If  plaintiff  had  a  cause  of  ac- 
tion, the  same  was  barred  by  the  statute  of 
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limltattone  and  additional  lapse  of  time. 
Both  parties  moved  tor  Judgment  on  tbe 
pleadings,  and  tbe  court,  after  hearing  tbe 
largument  of  counsel  tbereon,  found  that  tbe 
motion  of  counsel  for  plalntUf  should  be 
sustained,  and  adjudged  that  the  defendant 
should  be  required  to  remove  all  fences  and 
gates  obstructing  tbe  street  running  north 
and  south  in  front  of  plalntlfTa  pro[>erty, 
and  enjoined  her  from  the  maintenance  of 
her  gates  and  fence.  To  reverse  this  judg- 
ment tbe  cause  has  been  lodged  In  this  court. 

Counsel  for  plaintiff  In  error  argue  substan- 
tially three  propositions  In  their  brief  which 
may  be  stated  as  follows:  First,  that  the 
streets  and  alleys  mentioned  in  plaintiff's  pe- 
tition are  not  public  highways  or  streets,  for  | 
tbe  reason  that  no  dedication  to  the  public  | 
is  pleaded,  and  that  there  Is  no  allegation  of  i 
any  acceptance  by  tbe  public  of  the  said 
streets  and  alleys;  second,  that,  if  the  fence 
referred  to  constitutes  any  nuisance  whatso- 
ever, it  la  a  public  nuisance,  and  that  it  Is 
not  pleaded  that  the  obstruction  occurs  at  a 
point  where  plalntUTs  property  abuts  on  the 
street,  and  hence  plaintiff  suffers  no  apeclal 
damage,  and  cannot  maintain  this  action  to 
abate  the  same;  and»  third,  that  defoidant, 
having  maintained  the  fence  for  more  than 
five  years,  has  obtained  the  right  by  pre- 
scription of  maintaining  tbe  same,  and  that 
plalntUTa  cause  of  action,  if  she  ever  bad 
any,  itf  barred  by  her  ladies  and  long  delay 
In  bringing  this  action,  as  well  as  by  the 
statute  of  limitations. 

On  the  first  propositlon.lt  is  sufficient  to 
say  that  the  petition  avers  that  one  Broad- 
bead  caused  tbe  land  within  tbe  town  site 
of  Bluffdale  to  be  surveyed  and  platted  toto 
a  town  Bite,  and  that  tbe  plat  which  was 
attached  to  tbe  petition  and  made  a  part 
thereof  was  regularly  filed  for  record  In  the 
office  of  tbe  register  of  deeds  in  that  county 
on  the  11th  day  of  August,  1894,  and  duly 
transcribed  into  Plat  Book  1,  at  page  12  of 
the  official  public  records  of  said  office,  and 
the  petition  then  sets  out  a  long  chain  of 
conveyances  of  the  lots  claimed  by  plaintiff, 
which  shows  title  in  her,  and  that  they  were 
located  in  the  town  site  of  Bluffdale,  accord- 
ing to  the  said  plat. 

Section  578,  Wilson's  Ber.  ft  Ann.  St  OU. 
1903  <8ectlon  913,  Comp.  Laws  Okl.  1909), 
provides,  In  substance,  that,  when  a  plat  or 
map  is  made  out,  certified,  adbxiowledged, 
and  recorded,  every  donation  or  grant  to  the 
public  or  any  individual  shall  be  considered  | 
to  all  intents  and  purposes  a  general  war- 1 
canty  against  the  donor  or  donors  of  their 
grantees,  and  that  the  land  Intended  to  be 
used  for  streets,  alleys,  or  other  public  uses 
shall  be  held  in  the  corporate  name  of  the 
city  or  town  In  trust  for  the  uses  and  pnr^ 
pos^  set  forth  or  Intended.  Section  689, 
Wilson's  Bev.  ft  Ann.  St  1908  (section  924» 
Comp.  Laws  Okl.  1903),  provides,  in  snb- 
Btano^  that,  should  any  part  of  the  plat  be 
TacateiS,  this  will  not  abrid^  or  destroy  any 


of  the  rights  or  privileges  of  proprietors 
therein,  nor  authorize  the  closing  or  obstruct- 
ing of  any  public  highway  laid  out  according 
to  law. 

[1]  From  this  It  is  apparent  that,  tbe 
town  site  having  been  once  platted,  It  could 
not  be  vacated  to  the  prejudice  of  tbe  plain- 
tiff, and  tbe  rule  seems  to  be  that  the  dedi- 
cation of  the  streets  and  alleys  la  accepted 
by  the  public  so  far  as  tbe  same  Is  neces- 
sary, when  any  of  its  members  purchase  lots 
In  the  plat  so  executed  and  recorded.  Rob* 
erts  V.  Mathews,  187  Ala.  523,  34  South. 
ezi,  97  Am.  St  Rep.  66;  Weiss  et  al.  v.  Tay- 
lor et  al..  144  Ala.  440,  39  South.  619;  WU- 
llams  T.  Poole  (Ky.)  103  S.  W.  336;  Boise 
City  V.  Hon,  14  Idaho,  272,  94  Pac.  167.  In 
the  case  of  Boise  City  v.  Hon,  supra,  the 
court  in  Its  discussion  thereof  said:  "It  was 
held  in  Weiss  v.  Taylor,  144  Ala.  440,  39 
South.  619.  that,  'when  lots  are  sold  with 
reference  to  a  recorded  plat,  a  dedication  of 
the  streets  and  alleys  as  laid  out  in  such 
plat  la  perfected.'  No  official  affirmative 
action  on  the  part  of  the  dty  was  necessary, 
as  the  right  vested  in  tbe  public  by  some  of 
its  members  purdiasing  lota  in  accordance 
with  the  plat.  Upon  this  question,  see  Gar- 
vey  V.  Harbinson-Walker  Refractory  Co., 
213  Pa.  177,  62  Atl.  T78;  In  re  Southwestern 
State  Normal  School,  213  Pa.  244,  02  Atl. 
908;  Llns  v.  Seefeld  1126  Wis.  610],  105  N. 
W.  917;  City  of  Mobile  v.  Fowler,  147  Ala. 
403,  41  South.  468;  Thorp  v.  Clanton  [lO 
Ariz.  94]  86  Pac.  1061;  Rhodes  v.  Town  of 
Brlghtwood,  145  Ind.  21,  43  N.  E.  942."  And 
in  the  case  of  Williams  v.  Poole,  supra,  the 
court  approvingly  quoted  from  the  case  of 
Rowan's  Ez'rs  v.  Town  of  Portland,  8  B. 
Mon.  (Ky.)  28%  as  follows:  "The  mere  lay- 
ing out  of  a  town  upon  a  man's  land  and  by 
bis  own  private  act,  and  the  making  and  tbe 
recording  of  a  plan  of  the  town,  may  not, 
and,  as  we  suppose,  do  not,  of  themselves, 
conclude  him  to  any  extent.  The  land,  not- 
withstanding these  acts,  Is  still  bis  own,  and 
neither  any  other  nor  the  public  bare  any 
right  to  interfere  with  such  use  of  it  as  any 
man  may  lawfully  make  of  his  own. 
Though  he  has  laid  out  a  town  upon  tbe 
land  and  upon  paper,  he  la  not  bound  to 
sell  tbe  lots  or  to  make  or  .to  authorize  the 
making  of  a  town  in  fact  If  he  never  dis- 
poses of  a  lot  or  lota  as  part  of  the  town,  no 
one  has  any  Interest  In  tbe  town  as  sudi, 
or  any  right  growing  out  of  his  acts  In  rela- 
tion to  It  But  in  selling  to  another  the 
lots  laid  off  as  parts  of  tbe  town  be  creates 
In  them  an  Interest  in  tbe  town  and  its 
plan,  which  place  both  beyond  his  future 
controL  •  *  *  The  rl^t  which,  as  we 
suppose^  passes  to  the  purchaser  of  lots  aa 
appurtmant  thereto.  Is  not  the  mere  right 
or  privilege  that  each  purchaser  may  use  the 
street  and  other  public  places  according  to 
their  appropriate  purposes;  but  the  right 
acquired  by  each  purchaser  that  all  persons 
whatever  aa  their  occasions  may  require  or 
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invite  may  so  oae  them,  or,  In  otber  words, 
we  suppose  the  sale  and  conreyance  of  lots 
in  the  town,  and  according  to  Its  plan.  Imply 
a  grant  or  covenant  to  the  purchaser  that 
the  streets  and  otber  public  places  indicated 
as  such  upon  the  plan  shall  be  forever  open 
to  the  use  of  the  public,  free  from  claim  or 
Interference  of  tlie  i^^nietor  Incoiulatent 
with  that  use," 

The  next  contention  is  that  the  fence,  if 
a  nuisance  at  all,  constitutes  a  pabUc  nai- 
sance,  for  which  plaintiff  cannot  sue  because 
her  property  does  not  abut  upon  the  street 
at  ttie  point  of  the  obstmctloo,  and  that  she 
therefore  suffers  no  special  damage. 

[2]  Section  4752,  Oomp.  Laws  Okl.  190&, 
provides  that  "a  public  nuisance  Is  one 
which  affects  at  the  same  time  an  entire 
community  or  neighborhood,"  etc.,  and  sec- 
tion 4760,  Id.,  provides  that  "a  private  per- 
son may  maintain  an  action  for  a  public 
nuisance  If  It  is  specially  injurious  to  him- 
self but  not  otherwise."  Under  the  conced- 
ed tactB  In  this  case,  platnttfirs  place  of  res- 
idence Is  surrounded  by  the  fence  of  which 
complaint  is  made,  and  It  Is  necessary  for 
her  to  pass  this  fence  and  remove  the  ob- 
struction occasioned  thereby  through  gates 
In  order  to  pass  to  and  from  her  home. 
That  the  maintenance  of  an  obstruction  of 
this  character  in  a  public  highway  is  a  pub- 
lic nuisance  is  not  denied,  and  the  author- 
ities are  virtually  unanimous  holding  tliat 
a  person  situated  as  plaintiff  shows  herself 
to  be  has  such  an  Interest  and  suffers  such 
special  Injury  as  entitles  him  to  maintain 
this  action.  2  Elliott  on  Roads  and  Streets 
(3d  Ed.)  fi  850;  2  Wood  on  Nuisances  (3d  Ed.) 
8  783;  Joyce  on  Nuisances,  218,  424;  37 
Cyc.  258;  McKay  v.  City  of  Enid  et  al., 
26  Okl.  275,  109  Pac.  520,  30  L.  K.  A.  (N.  S.) 
1021;  Birmingham  By.,  Light  &  Power  Co. 
V.  Moran  et  al.,  161  Ala.  187,  44  South.  152, 
125  Am.  St  Rep.  21;  Strieker  v.  HIllls  et  al., 
IS  Idaho,  700,  90  Pac.  881;  Roberts  v.  Math- 
ews, supra;  Miller  v.  Schenck,  78  Iowa, 
372,  43  N.  W.  225;  Helm  v.  McClure  et  ux., 
107  Cal.  199,  40  Pac.  437;  Fisher  v.  Zum- 
walt,  128  Cal.  493,  61  Pac.  82;  Hayden  v. 
Stewart,  71  Kan.  11,  80  Pac.  48;  Brown  v. 
Watson,  47  Me.  161,  74  Am.  Dec.  482. 

The  Oklahoma  case — McKay  v.  City  of 
Enid,  supra — ^whlle  not  decisive  of  the  prop- 
osition Involved,  discusses  it  In  that  case 
it  appeared  tliat  McKay  was  the  owner  of 
a  quarter  section  of  land  wMch  laid  north- 
west and  outside  of  the  limits  of  the  city 
of  Enid.  Between  his  property  and  the  city 
was  the  intersection  of  two  public  highways. 
Several  city  streets  began  at  the  said  Inter- 
section, and  led  from  the  property  of  plain- 
tiff to  the  dty.  They  were  obstructed  by 
the  construction  of  a  railroad  over  and 
across  them  under  and  by  virtue  of  an  ordi- 
nance of  the  said  city.  Plaintiff  alleged 
that  the  railroad  and  the  switch  tracks  made 
access  to  his  land  more  difficult,  and  be- 
canse  of  wliidi  the  value  of  hla  property 


had  greatly  depreciated;  that  the  company 
had  negligently  constructed  Its  tracks  upon 
a  different  grade  than  the  streets,  creating 
embankm^ts  and  ditches,  and  permitting 
cars  to  stand  upon  the  tracks,  and  thereby 
obstructing  the  public  travel.  A  demurrer 
filed  to  the  petition  by  the  city  was  sustain- 
ed. In  the  consideration  of  the  proposi- 
tion preeented  on  appeal,  this  court  in  an 
opinion  by  Justice  Hayes,  after  quoting  the 
graieral  rule  tliat  a  private  party  to  recover 
for  damages  Inflicted  by  a  public  nuisance 
must  sustain  damages  of  a  different  charac- 
ter, special  and  apart  from  that  which  the- 
public  in  general  suffers,  said:  "The  state- 
ment of  the  rule  la  easier  than  the  applica- 
tion of  it.  It  is  often  difficult  to  deter- 
mine whether  the  Injury  to  an  individual 
from-  a  public  nuisance  Is  or  is  not  a  kind- 
that  gives  him  a  rl^ht  of  private  action  to 
recover  damages  therefor.  The  authorities 
generally  hold  that  the  Injury  resulting  from 
an  obstruction  in  a  street  or  public  highway 
In  front  of  an  abutting  owner's  property 
which  Interferes  with  his  ingress  and  egresa 
to  and  from  his  property  la  a  special  injury 
to  him,  and  many  authorities  hold  that,  al- 
though the  obstruction  be  not  in  front  of 
the  abutting  property,  if  it  be  In  such  prox- 
imity to  it  upon  the  street  or  highway  up- 
on which  the  property  abuts  that  the  abut- 
ting owner's  use  and  enjoyment  of  the  prop- 
erty is  destroyed  or  greatly  Interfered  wlth^ 
and  its  value  depreciated,  this  Injury  Is  spe- 
cial and  pectillar  to  him.  And  it  has  been, 
held  that  injury  to  property,  the  access  to- 
which  has  been  interfered  with  by  an  ob- 
struction, although  the  property  be  not  ad- 
Joining  the  highway  or  street  upon  whicli> 
the  obstruction  exists,  If  such  street  or  high- 
way Is  the  owner's  only  means  of  access  to> 
the  property,  Is  a  special  injury,  and  the- 
owner  may  recover  therefor.  Bembe  v. 
Commissioners  of  Anne  Arundel  County,  94 
Md.  321,  51  AO.  179,  57  L.  R,  A  279.  But 
the  facts  in  the  case  at  bar  do  not  bring  it 
within  any  of  these  classes.  Plaintiff's  prop- 
erty does  not  abut  upon  any  of  the  streets' 
obstructed.  It  abuts  only  upon  public  high- 
ways Into  which  said  streets  lead.  He  haa- 
no  private  easement  In  the  streets  obstrhct- 
ed,  such  as  an  abutting  property  owner  has. 
His  right  therein,  of  violation  of  which  b» 
complains.  Is  one  common  to  all  the  pub- 
lic. Plaintiff  owns  property  In  the  vldnlty 
of  these  highways,  and  the  value  of  his 
right  to  travel  over  these  may  be  greater  to- 
him  than  the  value  of  the  same  rights  to 
others  who  have  no  property  in  the  sama^ 
vldnlty;  but  this  Is  a  difference  only  in  de- 
gree, and  not  in  kind.  He  does  not  allege 
that  the  streets  obstructed  constitute  the 
only  means  of  access  to  the  pro[>erty,  or  that 
the  obstruction  complained  of  cuts  off  Ms 
communication  with  the  dty."  In  the  case 
at  bar  the  spedflc  averment  Indicated  as  es- 
sential In  the  forcing  opinion  and  con- 
tained In  tbe  laat  sentence  was  averred,  ana* 
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It  Is  cmceded  exists,  for,  as  above  stated, 
plalntUTs  residence  was  entirely  surronnd- 
ed  t)y  tbe  fence  of  wblch  tbe  complaint  Is 
made,  and  It  Is  Impossible  for  ber  to  reach 
the  ontslde  world  except  by  tbe  removal  of 
tbe  obstruction  occasioned  thereby. 

In  the  case  of  Strieker  t.  Hillls  et  al.,  su- 
pra, it  appears  that  section  36Ki  of  tbe  Revis- 
ed Codes  of  Idaho  Is  Identical  with  section 
4760  of  the  Compiled  Laws  of  Oklahoma  of 
1909.  A  demurrer  to  the  complaint  whl<A 
was-  filed  in  that  case  was  snstalaed.  and 
the  court  lu  the  consideration  thereof  revers- 
ed the  action  of  the  trial  court  for  tbe  rea- 
son that  "tbe  allegation  that  tbe  road  is  the 
only  one  which  plaintiff  can  use  In  getting 
out  and  into  the  place  where  be  lives  states 
a  special  injury  different  from  that  sustain- 
ed by  tbe  general  public.  Tbe  allegation  that 
tbe  plaintiff's  buildings  are  so  located  that 
there  is  no  other  way  for  the  use  and  enjoy- 
ment of  the  same,  and  carrying  on  bis  busi- 
ness of  fanning  without  constantly  using  said 
highway,  is  another  allegation  of  special  In- 
Jury  different  from  that  sustained  by  the  gen- 
eral public."  Tbe  case  of  Sloss-Sheffield  Steel 
&  Iron  Co.  V.  Johnson,  147  Ala.  384,  41  South. 
907,  8  L.  B.  A.  {N.  S.)  226.  119  Am.  St  Rep. 
89,  whldi  deals  with  this  question.  Is  exten- 
sively annotated  in  11  Am.  &  Eng.  Ann. 
Cas.  p.  285,  wherein  the  various  phases  of 
this  question  are  considered.  The  cases  there 
cited,  and  from  which  quotations  are  made, 
leave  no  doubt  of  the  correctness  of  the  rule 
here  stated,  and  of  the  right  in  plaintiff  to 
maintain  this  action. 

There  remains  but  tbe  further  question, 
wblch  Is  presented  by  the  claim  that  tbe 
delay  on  tbe  part  of  plaintiff  In  bringing  her 
action  until  more  than  five  years  had  elapsed 
and  until  ten  years  Iiad  expired  gave  defend- 
ant by  prescription  as  to  plaintiff  tbe  right  to 
maintain  the  fence,  or,  If  not,  that  the  claim 
was  too  stale  to  be  subject  to  equitabte  cog- 
nizance. 

[3]  The  question  here  presented  Is  of  greater 
dlfBcalty  than  tbe  other  two,  and  text-writ- 
ers and  courts  seem  to  have  manifested  more 
uncertainty  In  its  determination.  The  nui- 
sance which  plaintiff  here  seeks  to  abate  is 
one  that  la  public  In  its  nature,  in  that  it  in- 
fringes a  public  right,  and  plaintiff  Is  glren 
a  standing  to  proceed  against  It  because  it 
Infringes  her  private  right  in  such  a  way  as 
to  specially  injure  her,  different  from  the 
manner  in  wblch  it  affects  the  public  gener- 
ally. Tbe  question  therefore  arises  whether, 
In  so  far  as  she  Is  given  the  right  to  proceed, 
the  nuisance  is  considered  private,  and  hence 
controlled  by  tbe  principles  applicable  to  the 
abatement  of  a  private  nuisance,  or  whether 
she  will  enjoy  the  exalted  plane  occupied  by 
tbe  state  or  municipalities  In  their  action  In 
such  cases.  Section  4757,  Comp.  Laws  Okl. 
1909,  provides  that  "no  lapse  of  time  can 
legalize  a  public  nuisance  amounting  to  an 
actual  obstruction  of  public  right."  From 
this  statote,  as  well  as  the  common  law,  it 


is  clear  no  lapse  of  time  ea&   tber  legalise  a 

public  nuisance,  nor  can  any  rl^it  or  title  be 
acquired  by  prescription  to  permit  or  con- 
tinue  the  same,  and,  after  much  research  and 
full  consideration,  we  have  come  to  the  con- 
elusion  that  the  same  doctrine  applies  to  a 
suit  brought  by  a  private  person  who  has 
snstalned  special  Injuries  from  a  public  nui- 
sance as  to  a  suit  brought  by  the  public  au- 
thorltiest  for  the  reosm  that  a  public  nui- 
sance cannot  be  unlawful  as  to  the  whole 
public  and  lawful  as  to  its  constituents;  that 
it  Is  absolute  and  wholly  nnlawfnl.  Au- 
thorlties  which  directly  or  In  principle  sus- 
tain this  conclusion  may  be  noted  as  follows: 
Joyce  on  Nuisances,  {SO;  2  Wood  on  Nui- 
sances (8d  Ed.)  I  727;  28  Cyc.  1237;  Town 
of  aoverdale  v.  Smith  et  al.,  128  Cal.  230, 
00  Pac.  861;  Weiss  et  al.  v.  Taylor  et  aL,  su- 
pra; Woodruff  T.  North  Bloomfleld  Grav^ 
Minhig  Co.  et  al.  (C.  0.)  18  Fed.  753. 

In  the  case  of  Woodruff  v.  North  Bloom- 
field  Gravel  Mining  Co.  et  al.,  supra,  tbe 
court  In  discussing  this  question  said:  "At 
common  law  no  right  conld  be  acquired  by 
prescription  to  commit,  or  continue,  a  public 
nuisance.  In  tbe  words  of  Mr.  Wood:  The 
law  Is  that  no  length  of  time  can  prescribe 
for  a  public  nuisance  of  any  description.* 
Wood,  Nuis.  81,  30,  790-792.  Or,  as  stated  in 
Cooley,  Torts,  618:  'It  is  a  familiar  principle 
that  no  lapse  of  time  can  confer  the  right  to 
maintain  a  nuisance  as  against  the  state.* 
The  authorities  to  this  effect  are  numerous 
and  uniform.  But,  even  if  it  were  not  s(^ 
tbe  express  provisions  of  section  3490  of  our 
Civil  Code,  "no  lapse  of  time  can  legalize  a 
public  nuisance  amounting  to  an  actual  ob- 
struction of  public  irlght,*  establishes  the 
same  rule,  so  that  it  Is  not  open  to  question 
In  tbls  state.  In  this  connection,  after  stat- 
ing that  a  right  can  be  acquired  by  pr^rip- 
tion  when  a  nuisance  is  purely  private,  and 
concerns  only  the  one  iieison,  or  the  few  who 
are  Injured,  Judge  Cooley  observes:  Tbere 
still  remains  the  case  of  a  public  nuisance 
not  complained  of  by  the  state,  but  by  those 
to  whom  It  works  a  peculiar  injury;  and 
whether  the  right  to  maintain  it,  as  against 
such  persons,  can  be  gained  by  a  lapse  of 
time,  may  possibly  be  open  to  some  question.' 
But,  after  considering  the  point,  he  announc- 
es his  conclusions  as  follows:  'On  tbe  whole, 
the  better  doctrine  would  seem  to  be  tliat  tbe 
acquisition  of  rights  by  prescription  can  liave 
nothing  to  do  with  tbe  case  of  public  nui- 
sances, either  where  tbe  state  or  where  in- 
dividuals complain  of  them,'  dtlng  a  large 
number  of  cases  wherein  the  doctrine  is 
recognized  and  stated.  If  tbe  point  was  not 
necessarily  involved  or  decided.  Id.  618,  614. 
And  *a  uniform  consensua  of  such  judicial 
expressions  of  opinion,'  even  though  not  ab- 
solutely necessary  to  the  decision  of  the  case, 
'especially  where  accepted  by  able  and  ap- 
proved text-writers,  and  not  contradicted  by 
a  single  direct  decision,  is  as  high  evidence 
of  a  doctrhie  or  rule  of  law  as  can  tie  found.* 
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Santa  Clara  Gouxtt?  t.  Southern  Pac.  R.  Co. 
[C.  0.]  18  Fed.  423,  and  9  Sawy.  165.  Wood 
also  states  this  to  be  the  rule,  dtlng  the  au- 
thorities, pages  791,  m  In  Mills  t.  Hall, 
9  Wend.  [N.  Y.]  815  [24  Am.  Dec.  100],  Suth- 
erland, J.,  said:  'Admitting  that  defendant's 
dam  has  been  erected  and  maintained  more 
than  20  years,  and  that  during  the  whole  of 
that  period  it  has  rendered  the  adjacent  coun- 
try unhealthy,  such  a  length  of  time  can  be 
no  defense  to  a  proceeding  on  the  part  of  the 
public  to  abate  It  or  to  an  action  by  any  In- 
dividual for  the  special  injury  which  he  may 
have  suffered  from  it  [Lansing  t.  Smith] 
8  Cow.  [N.  Y.]  152,  153;  [Id.]  4  Wend.  [N. 
Y.]  925.'  Among  other  cases,  Wood  cites 
Reg.  V.  Brewster,  U.  C.  8  C.  B.  206,  where  a 
large  tract  of  country  and  a  public  highway 
had  been  flooded  and  noxious  gases  issuing 
from  It  were  producing  disease.  A  prescrlp. 
five  right  to  maintain  the  dam  having  been 
set  up,  the  Chief  Justice  in  deciding  the  case 
said:  'It  was  urged  at  the  trial  that  the  dam 
had  been  erected  for  more  than  20  years. 
For  the  purpose  of  establishing  an  easement 
affecting  private  rights  of  others,  this  would 
be  sufficient,  generally  speaking,  but  it  Is  not 
so  when  the  comequences  of  this  act  are  a 
public  nuisance.*  And  Rhodes  v.  Whitehead, 
27  Tex.  304  [84  Am.  Dec.  631],  In  which  It 
was  held  tliat  no  prescriptive  right  could  be 
acquired  to  maintain  a  public  nuisance,  aAd, 
if  a  private  party  should  sustain  special  in- 
jury by  such  public  nuisance,  It  Is  a  private 
nuisance  also,  and  the  party  Injured  could 
maintain  the  action.  The  reason  Is  that, 
being  a  public  ofXense,  It  Is  unlawful  in  its 
inception  and  In  Its  continuance,  and,  being 
tmlawful  to  the  public  In  its  aggregate  ca- 
pacity, it  can  never  become  lawful  by  any 
length  of  exercise  against  the  individual  mem- 
bers of  the  public.'  He  then  adds:  'The  doc- 
trine of  these  cases  (the  last  two  cases  cit- 
ed), although  reached  without  any  very  elab- 
orate process  of  reasoning,  and  without  any 
particular  thought  as  to  the  result,  neverthe- 
less embodies  the  law  as  recognized  In  the 
courts  of  this  country,  and  is  supported  by 
principle  and  authority.*  Wood,  Nuls,  792. 
We  have  no  doubt  that  the  rule  thus  stated 
Is  correct,  and  we  so  hold.  In  the  case  of  a 
mere  private  nuisance  of  the  kind  in  ques- 
tion, by  continuing  it  under  the  proper  condi- 
tions recognized  by  the  law  for  the  prescrib- 
ed period,  a  right  becomes  vested  by  presd'ip- 
tion,  and  thenceforth  it  Is  in  itself  lawful. 
But  in  the  case  of  a  public  nuisance  it  never 
becomes  In  itself  lawfuL  It  is  not  unlawful 
as  to  the  whole  public,  and  lawful  as  to  its 
constituoits,  or  a  part  of  Its  constituents.  It 
IB  absolutely  and  wholly  unlawful.  The  act 
bdng  mdawfnl,  a  private  party  mutalnlng 
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special  damages  from  the  nuisance — ^from  the 
unlawful  act — gains  a  status  whldi  enables 
him  to  maintain  a  private  action  for  such  in- 
Jury.  When  a  private  person  thus  obtains  a 
standing  in  court,  by  reason  of  his  having 
suffered  special  damages,  although  tie  can 
only  maintain  bis  suit  for  an  Injunction  on 
that  ground,  yet  the  court  grants  relief,  not 
solely  because  the  nuisance  is  private  so  far 
as  be  is  concerned,  but  because  it  Is  public, 
and  the  relief  will  benefit  the  public.  Such 
appears  to  be  the  doctrine  of  the  Supreme 
Court  as  declared  In  M.  &  M.  R.  Co.  T.  Ward, 
2  Black,  492  [17  L.  Ed.  311].  Says  the  court: 
'A  bill  in  equity  to  abate  a  public  nuisance 
Qled  by  one  wbo  has  sustained  special  dam- 
ages has  succeeded  to  the  former  mode  in 
England  of  an  Information  In  chancery  pros- 
ecuted on  bebalf  of  the  crown  to  abate  or 
enjoin  the  nuisance  as  a  preventive  remedy. 
The  private  party  sues  rather  as  a  public 
prosecutor  than  on  his  own  account;  and  un- 
less he  shows  that  he  has  sustained,  and  is 
still  sustaining,  individual  damage,  he  can- 
not be  heard.  He  seeks  redress  of  a  contin- 
uing trespass  and  wrong  against  himself,  and 
acts  In  behalf  of  all  others  who  are  or  may 
be  injured.' " 

In  the  case  of  Weiss  et  al.  v.  Taylor  et  al., 
supra,  the  public  way  to  a  burial  lot  had  been 
for  more  than  20  years  obstructed  by  defend- 
ant by  placing  a  wall  across  it  It  was  In- 
sisted and  confessed  In  that  case  tliat  the 
complainants  were  barred  both  by  limitations 
and  laches,  unless  they  were  in  a  position  to 
invoke  the  doctrine  that  time  nor  estoppels 
run  against  the  state,  and  that,  where  an  In- 
dividual becomes  the  actor  and  attempts  to 
assert  tbe  rights  of  the  state  or  the  public, 
he  could  invoke  the  right  of  the  state  in  be- 
ing exempted  from  the  operation  of  the  stat- 
ute of  limitations  and  laches.  The  Supreme 
Court  said  on  this  subject:  "The  statute  of 
limitations  is  no  defense  to  a  bill  filed  for 
the  abatement  of  a  public  nuisance.  Wright 
T.  Moore,  38  Ala.  593  [82  Am.  Dec.  731]; 
Olive  v.  State,  86  Ala.  88,  5  South.  653,  4 
L.  R.  A.  33;  Reed  v.  Birmingham,  92  Ala. 
339,  9  Sontli.  161;  2  Dillon  on  Muulc.  Corp. 
675;  Elliott  on  Roads  &  Streets,  p.  490.*' 

According  to  the  view  expressed  In  the 
foregoing  authorities,  we  therefore  conclude 
that  plaintiff  was  neither  estopped,  barred 
by  laches,  nor  limitations  from  the  assertion 
of  the  claim  which  she  made  in  her  petition, 
and  that  the  Judgment  of  the  trial  court  un- 
der the  facte  found  and  tbe  theory  of  coon- 
eel  on  the  trial  thereof  and  In  this  court 
must  be  affirmed. 

TURNER,  C.  J.,  and  WILUAMS,  KANE, 
and  HAYES,  JJ^  ctmciir. 
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MBNDEINHALL  T.  UNITED  STATES. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec  IS,  191L) 

('SvOobu*  hv  Oowrt.) 

1.  CannivAX.  La.w  (|  108*)  —  JuusDicnoif — 

District  Cotjbis. 

Under  the  provisions  of  the  enabling  act 
and  the  Constitution  of  OUaboma,  the  district 
court  of  Le  Flore  count?  has  jurisdiction  to  try 
an  indictment  for  the  crime  of  assault  with  in* 
tent  to  kill,  returned  by  a  grand  Jury  of  the 
Central  District  of  the  Indian  Territory  at  Po* 
teau,  and  pending  in  said  court  on  the  admis- 
sion of  Oklahoma  as  a  state,  wherein  it  is  charg- 
ed that  said  offense  had  been  committed  within 
said  district,  and  the  proof  is  that  the  offense 
was  committed  within  wliat  is  now  Le  Flore 
county. 

[Bd.  Note^FoT  other  eases,  see  Criminal 
Law,  Dec.  Dig.  |  108.*] 

2.  States  ({  0*)  —  Cbiiiis  in  Indian  Tebbi- 
TOBT— Admission  of  Tebritory— Pbosecu- 
TioN  IN  State— BioHTB  of  Accused. 

While  a  defendant,  charged  with  the  com- 
mission of  a  crime  in  the  Indian  Territory  be- 
fore statehood,  whose  case  was  pending  on  the 
admission  of  Oklahoma  as  a  state,  is  entitled, 
under  the  enabling  act  and  tbe  Constitutiop  of 
Oklahoma,  to  a  tnal  under  the  laws  in  force  in 
the  Indian  Territory,  he  has  no  vested  right  of 
being  prosecuted  in  accordance  with  the  method 
of  procedure  that  was  in  force  in  that  jurisdic- 
tion beyond  those  substantial  protections  which 
the  law  then  in  force  gives  to  him.  The  sub- 
stantial right  guaranteed  by  article  6  of  the 
amendments  to.  the  Constitution  of  the  United 
States,  which  secures  a  public  trial  by  an  im- 
partial Jury  of  the  state  and  district  wherein 
the  crime  charged  has  been  committed,  is  a 
right  to  a  trial  by  an  impartial  Jury  of  12  men 
from  within  such  district,  or  any  part  thereof. 

{Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  S  »••] 

3..CBIMINAL  Law  (S  6^*)  —  Evidence  at 

CouuiTTiNO  Examination. 

Tbe  testimony  of  a  witness  before  a  com- 
mitting court,  taken,  written,  and  subscribed  to 
In  the  presence  of  the  defendant  and  bis  counsel 
upon  proper  preliminary  proof,  including  the 
fact  that  the  witness  has  since  aied,  may  be  ad- 
mitted as  evidence  against  tbe  defendant  upon 
his  trial,  and  the  admission  of  such  testimony 
does  not  disparage  or  infringe  the  constitutional 
right  of  tlie  defendant  to  be  confronted  with  the 
wftneases  against  him. 

[EU.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  H  16SS-1MS;   Dec  Dig.  { 

Appeal  from  District  Court,  Le  Flore  Coun- 
ty; Malcolm  EL  Bosaer,  Judge. 

Uarlon  Mendenhall  was  convicted  of  as- 
sault with  Intent  to-  kill,  and  appeals.  Af- 
firmed. 

R.  P.  White  and  Tom  W.  Neal.  for  plain- 
tiff In  error.  Ghaa.  West,  Atty.  Gen.,  and 
Smith  C.  Matson,  Asst  Atty.  Gton.,  for  the 

SUte. 

DOYLE,  J.  The  plaintiff  in  error  was  con- 
victed in  the  district  court  of  Le  Flore  coun- 
ty of  the  crime  of  assault  with  intent  to  kill, 
EDd  on  Novemt>er  6,  1009,  In  accordance  with 
the  verdict  of  the  Jury,  was  sentenced  to  serve 
a  term  of  one  year  and  one  day  In  the  state 


penltfflitiary,  and  be  appeals  from  the  judg- 
ment of  conviction  and  order  denying  a  new 
trial. 

The  record  In  this  case  shows  that  this 
convictloQ  was  had  on  an  Indictment  returned 
by  a  grand  Jury  in  the  United  States  Court 
in  the  Indian  Territory  for  the  Central  Dis- 
trict of  said  territory  at  the  April  term,  1907, 
at  Poteau;  and  that  tbe  case  was  {tending 
In  said  court  at  the  time  of  the  admission  of 
Oklahoma  as  a  state. 

The  proof  on  tbe  part  of  the  prosecution 
tended  to  show  that  Pete  Wise,  (Ats  marshal 
of  Howe,  and  the  defendant  bad  a  dispute 
over  the  collection  of  a  license  tax,  and  the 
defendant  shot  at  Wise,  which  shot  was  fol- 
lowed by  a  fusillade;  seven  or  eight  shots 
being  fired  by  both  parties.  The  marshal 
was  uninjured,  and  tbe  defendant  was  wound- 
ed in  tbe  hand.  The  defense  was  that  Wise 
was  the  aggressor,  and  that  tbe  defendant 
shot  In  self-defense. 

[1]  The  first  assignmeDt  of  error  la:  "That 
tbe  court  erred  In  overruling  the  demurrer  of 
the  defendant  to  tbe  Jurisdiction  of  tbe  court 
to  try  said  cause."  The  defendant's  counsel 
contend  that  he  bad  tbe  right,  under  the  Con- 
stitution of  the  United  States,  having  been 
Indicted  by  tbe  courts  of  the  United  States, 
to  a  trial  by  the  courts  of  that  sovereignty. 
This  question  has  been  decided  contrary  to 
tifis  contention  by  the  Supreme  Court  and 
this  court  HIggins  v.  Brovni,  1  OH.  Cr.  33, 
94  Pac.  703;  Ex  parte  Ellis,  1  Okl.  Cr.  120, 
94  Pac.  656;  Ex  parte  Curlee,  1  Okl.  Cr. 
146,  95  Pac.  414. 

[2]  Tbe  second  assignment  Is:  "That  the 
court  erred  in  overruling  tbe  challenge  to 
the  panel  of  Jurors  summoned  to  try  said 
cause."  Tbe  record  shows  that  after  the 
Jury  was  Impaneled  tbe  following  challenge 
was  Interposed:  "The  defendant  objects  to 
tbe  entire  panel  of  Jurors,  because  they  were 
drawn,  chosen,  and  selected  from  the  body 
of  Le  Flore  county,  and  not  from  tbe  body 
of  the  Central  Judicial  District  of  the  Indian 
Territory."  This  objection  waa  properly 
overruled. 

While  a  defendant,  charged  with  the  com- 
mission of  a  crime  In  the  Indian  Territory 
before  statehood,  whose  case  was  pending  at 
the  time  Oklahoma  was  admitted  as  a  state. 
Is  entitled,  under  the  provisions  of  the  ena- 
bling act  and  the  Constltntion  of  Oklahoma 
(Enabling  Act  June  16.  1006,  c  8335,  |  20, 
34  Stat  267,  as  amended  Act  March  4,  1907. 
c  2911,  8  3.  34  Stat  1287,  Schedule,  Const), 
to  be  tried  by  tbe  laws  in  force  in  tbe  Indian 
Territory,  be  has  no  vested  rights  of  being 
prosecuted  in  accordance  with  the  method 
of  procedure  that  was  In  force  In  that  Juris- 
diction beyond  those  substantial  protections 
which  the  law  then  in  force  gives  to  him. 
The  right  guaranteed  to  the  defendant  is 
based  upon  article  6  of  the  amendments  of 
the  Constitution  of  the  United  States,  which  * 
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prescribes  tbat:  all  criminal  prosecutions 
tbe  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  Impartial  Jury  of  the 
state  and  district  wherein  the  crime  charged 
has  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and 
to  be  Informed  of  the  nature  and  cause  of 
the  accusation;  to  be  confronted  with  the 
witnesses  against  blm." 

The  substantial  right  guaranteed  to  the 
defendant  was  a  right  to  a  trial  by  an  Impar- 
tial Jnry  of  12  men  from  within  such  dis- 
trict, or  any  part  thereof,  Le  Flore  county 
Is  wholly  within  what  was  formerly  the 
Central  district  of  the  Indian  Territory.  It 
does  not  appear  that  any  difficulty  was  ex- 
perienced In  securing  an  Impartial  Jury,  as 
the  record  does  not  disclose  that  the  defend- 
ant used  any  of  his  peremptory  challenges. 
It  is  evident  that  the  situation  of  the  de- 
fendant was  not  altered  to  his  disadvantage. 

For  the  reasons  herein  stated,  the  case  of 
Sharp  v.  State,  3  Okl.  Cr.  24,  104  Pac.  71, 
Is  hereby  modified  to  conform  herewith. 

[9]  The  third  assignment  is:  "That  the 
court  erred  In  permitting  the  statements  of 
John  Slusher,  taken  before  the  TJnlted  States 
Commissioner,  to  be  read  In  evidence."  The 
record  shows  that  on  the  preliminary  exami- 
nation John  Slusher  was  a  witness,  and  his 
testimony  was  reduced  to  writing  and  signed 
by  him.  Proof  was  offered,  and  it  was  con- 
ceded that  this  witness  was  dead.  There 
was  no  error  In  admitting  this  testimony. 

The  provisions  of  the  federal  Constitution 
apply  to  criminal  prosecutions  in  the  territo- 
ries. The  Supreme  Court  of  the  United 
States  passed  directly  upon  this  quratlon  in 
the  case  of  Mattox  v.  United  States,  166 
U.  S.  237,  16  Sup.  Ct  337,  39  U  Ed.  400.  Mr. 
Justice  Brown  delivering  the  opinion  of  the 
court  after  fully  reviewing  the  antborltlee, 
used  the  following  language: 

"The  primary  object  of  the  constitutional 
provision  in  question  was  to  prevent  deposi- 
tions or  ex  parte  affidavits,  such  as  were 
sometimes  admitted  in  civil  cases,  being  used 
against  the  prisoner,  In  lieu  of  a  personal 
examination  and  croas-examlnatlou  of  the 
witness.  In  which  the  accused  has  an  oppor- 
tunity, not  only  of  testing  the  recollection 
and  sifting  the  consdeiice  of  the  witness, 
but  of  compelling  him  to  stand  face  to  face 
with  tlie  Jury,  In  order  that  they  may  look 
at  him,  and  Judge,  by  his  demeanor  upon  the 
stand  and  the  manner  in  which  he  gives  his 
testimony,  whether  he  Is  worthy  of  belief. 
There  is  donbtless  reason  for  saying  that  the 
accused  should  never  lose  the  benefit  of  any 
of  these  safeguards,  even  by  the  death  of  the 
witness;  and  that,  if  notes  of  his  testimony 
are  permitted  to  be  read,  he  Is  deprived  of 
the  advantage  of  that  personal  presence  of 
the  witness  before  the  Jury  which  the  law 
has  designed  for  his  protection.  But  gen- 
eral rules  of  law  of  this  kind,  however  benef- 
icent In  their  operation  and  valuable  to 
the  accuaedt  must  occasionally  gtra  way  to 


considerations  of  public  policy  and  the  neceasl- 
tles  of  the  case.  To  say  tliat  a  criminal, 
after  having  once  been  convicted  by  the 
testimony  of  a  certain  witness,  should  go 
scot-free,  simple  because  death  has  closed  the 
mouth  of  that  witness,  would  be  carrying  his 
constitutional  protection  to  an  unwarrantable 
extent.  The  law  In  Its  wisdom  declares  that 
the  rights  of  the  public  shall  not  be  wholly 
sacrificed.  In  order  that  an  Incidental  bene- 
fit may  be  preserved  to  the  accused. 

"We  are  bound  to  Interpret  the  Constitu- 
tion in  the  light  of  the  law  as  It  existed  at 
the  time  It  was  adopted,  not  as  reaching 
out  for  new  guaranties  of  the  rights  of  the 
citizen,  but  as  securing  to  every  Individual 
such  as  he  already  possessed  as  a  British 
subject — such  as  his  ancestors  have  Inherited 
and  defended  since  the  days  of  Magna  Char- 
ta.  Many  of  Its  provisions  In  the  nature  of 
a  bill  of  rights  are  subject  to  exceptions, 
recognized  long  before  the  adoption  of  the 
Constitution,  and  not  interfering  at  all  with 
Its  spirit.  Such  exceptions  were  obrlously 
intended  to  be  respected.  A  technical  ad- 
herence to  the  letter  of  a  constitutional  pro- 
vision may  occasionally  be  carried  further 
than  is  necessary  to  the  Just  protection  of 
the  accused,  and  further  than  the  safety  of 
the  public  will  warrant.  For  Instance,  there 
could  be  nothing  more  directly  contrary  to 
the  letter  of  the  provision  In  question  than 
the  admission  of  dying  declarations.  They 
are  rarely  made  in  the  presence  of  the  ac- 
cused; they  are  made  without  any  oppor- 
tunity for  examination  or  cross-examination; 
nor  la  the  witness  brought  face  to  face  with 
the  Jury ;  yet  from  time  Immemorial  they  have 
been  treated  as  competent  testimony,  and  no 
one  would  have  the  hardihood  at  this  day  to 
question  their  admissibility.  They  are  admit- 
ted, not  In  conformity  with  any  general  rule 
regarding  the  admission  of  testimony,  but  as 
an  exception  to  such  rules,  simply  from  thg 
necessities  of  the  case,  and  to  prevent  a  mani- 
fest failure  of  Justice.  As  was  said  by  the 
Chief  Justice  when  this  case  was  here  upon 
the  first  writ  of  error  (146  U.  8.  140,  162  [IS 
Snp.  Ct  60,36  L.  i:d.  917],  the  B&OMe  of  impend- 
ing death  Is  presumed  to  remove  all  tempta- 
tion to  falsehood,  and  to  enforce  as  strict 
an  adherence  to  the  truth  as  would  the  obli- 
gation of  an  oath.  If  such  declarations  are 
admitted,  because  made  by  a  person  then 
dead,  under  drcnmstancee  which  give  his 
statement  the  same  weight  as  if  made  under 
oath,  there  la  equal.  If  not  greater,  reason  for 
admitting  testimony  of  hia  statements  wblcb 
were  made  under  oath. 

"The  substance  of  the  constitutional  pro- 
tection is  preserved  to  the  prisoner  In  the 
advantage  he  has  once  had  of  seeing  the  wit- 
ness face  to  face,  and  of  subjecting  him  to 
the  ordeal  of  a  cross-examination.  This,  the 
law  says,  he  shall  under  no  circumstances 
be  deprived  of,  and  many  of  the  very  cases 
which  hold  testimony  such  as  this  to  be  ad- 
mlaslble  alio  hold  that,  not  tlu  ■uUrtance  of 
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bis  testimony,  only,  but  the  very  words  o£  Oie 
witaesB,  shall  be  prorai.  We  do  not  wish 
to  be  understood  as  ezpressing  an  opinion 
upon  this  point,  bnt  all  the  auliiorltlea  hold 
that  a  copy  of  the  staiocraidiic  report  of 
his  entire  former  testimony,  snniorted  by 
the  oath  of  the  stem^rapher  that  It  Is  a  cor- 
rect, transcript  of  his  notes  and  of  the  testi- 
mony of  the  deceased  witness,  such  as  was 
produced  In  this  case,  Is  competent  evidence 
of  what  he  said." 

We  are  of  opinion  that  the  admts^on  of 
the  testimony  of  the  deceased  witness  did 
not  disparage  or  Infringe  tiie  defendant's  con- 
stitutional right  to  be  confronted  with  the 
witness  against  him.  See,  also,  Hawkins  t. 
U.  S.,  3  OU.  Cr.  651,  108  Pac.  661,  and  War- 
ren T.  State,  6  Okl.  Cr.  — ,  115  Pac.  812. 

In  concIu^(m,  it  is  complained  that  the  rec- 
ord does  not  show  that  the  defendant  was 
present  in  court  at  the  time  the  motions  for 
new  trial  and  In  arrest  of  Juitement  were 
ruled  upon.  We  are  of  the  opinion  that  this 
contention  is  not  well  founded.  Tbe  record 
recites  that  the  defendant  appeared  and  filed 
his  motion  for  a  new  trial  on  the  same  day 
that  the  motion  in  arrest  of  Judgment  was 
filed,  and  that  the  defendant  excepted  to  the 
orders  of  the  court,  overruling  said  motions. 
The  record  further  recites  that  Immediate 
upon  the  overruling  of  the  motion  for  a  new 
trial  the  court  pronounced  Judgment  and  sen- 
tence upon  the  defendant,  and  that  the  de- 
fendant excepted  thereto.  Thus  the  record 
sufficiently  shows  the  presence  of  the  defend- 
ant. 

Upon  a  careful  consideration  of  the  case, 
we  discern  no  error  prejudicial  to  the  sub- 
stantial rights  of  the  defendant.  Wherefore 
tbe  Judgment  of  the  district  court  of  Le  Flore 
county  Is  affirmed. 

FUBMAK,  P.  J.,  and  ABMSTRONO,  J., 
concur. 


B^r  parte  WILSON. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
18.  ISll.) 

(ByUdbua  Ay  the  Court.) 

INTOXICATINO  LlQUOBS  fl  17*)  —  COKSnTD- 
TIONALPTT  OP  STATUTE— POLICE  POWER. 
Section  4.  c.  70,  Session  Laws  1911, 
which  provides  that  it  shall  be  unlawfaL  for 
any  person  to  have  or  keep  En  excess  of  one 
quart  of  spirituous,  vinouB.  fermented  or  malt 
liquors,  or  any  imitation  thereof,  or  substitute 
therefor,  or  in  any  manner  permit  any  other 
person  to  have  or  keep  any  such  liquors,  etc., 
was  not  enacted  witbln  the  reasonable  exercise 
of  the  police  power,  and  is  therefore  nnconsUtu- 
tional  and  void. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquora,  Cent  Dig.  H  21-2» ;  Dec;  Dig.  S  17.*] 

Application  by  W.  3.  Wilson  for  writ  of 
habeas  corpus.  Writ  allowed,  and  petitioner 
discharged. 


Johnson  A  UcOill  and  Chas.  B.  H^Pherten, 
for  petlttoner.  Smith  C.  Matsoo  and  B.  G. 
Spilman,  Asst  Attj.  Qea,  (Andrew  Wood,  at 
counsel),  for  respondent 

ABMSTBONO.  J.  This  Is  an  applicaUon 
for  a  writ  of  habeas  corpus  brought  by  pe- 
titioner to  secure  his  discharge  from  tlie 
custody  of  the  sheriff  of  Carter  county,  held 
on  a  charge  of  having  violated  section  4,  c. 
70,  Session  Laws  of  1911,  by  having  in  his 
possession  three  quarts  of  alcohol  at  his 
place  of  business  in  Ardmoce. 

The  agreed  statement  of  facts  la  as  follows: 
"First,  that  tbe  defendant  Is  now  and  has 
been  for  a  long  time  engaged  In  the  liver; 
business  on  South  Washington  street  In  tbe 
city  of  Ardmore,  Okl.,  and  that  in  tbe  office 
of  said  livery  stable  defendant  bad  In  his 
possession  on  the  day  and  dates  allied  In 
the  information  8  quarts  of  alcohol  shipped 
to  him  from  Ft  Worth,  Tex.,  which  he 
claimed  was  for  bis  own  Tise.  Second,  that 
the  affiant,  Dew  Braziel,  is- and  was  at  the 
time  a  policeman  of  the  city  of  Ardmore, 
and  found  this  liquor  In  the  posseaiMoQ  of 
the  defendant  Wilson,  as  stated  above,  and 
that  the  defendant  stated  to  him  at  the 
time  that  he  had  the  same  for  bis  own  use, 
and  not  for  any  unlawful  purpose.  Third, 
that  the  above  and  foregoing  la  all  the  evi- 
dence the  state  has  in  said  cause.  Fourth, 
that  the  arrest  of  tbe  defendant  and  his  com- 
mitment to  Jail  in  default  of  bond  was  be- 
cause be  had  violated  section  4  of  ctiapter 
70  of  the  Session  Laws  of  tbe  State  of  Okla- 
homa, enacted  and  approved  March  11, 1911." 

The  particular  section  of  tbe  prohibltotj 
law  under  which  this  prosecution  was  Insti- 
tuted is  as  follows:  "Sec.  4.  It  shaU  be  un- 
lawful for  any  person  to  have  or  keep  In  ex- 
cess of  one  quart  of  spirltnous,  vinous,  fer- 
mented or  malt  liquors,  or  any  imitation 
thereof,  or  substitute  therefor;  or  in  anf 
manner  permit  any  other  person  to  have  or 
keep,  any  spirituous,  vinous,  fermented  or 
malt  liquors,  or  any  imitation  thereof,  or 
substitute  therefor;  or  any  liquors  or  com- 
pounds of  any  kind  or  description  whatso- 
ever, whether  medicated  or  not  which  cod- 
tains  as  much  as  one-balf  of  one  per  centum 
of  alcohol,  measured  by  volume,  and  whldi  is 
capable  of  being  used  as  a  beverage  except 
preparations  compounded  by  any  licensed 
pharmacist,  the  sale  of  which  would  not  sub- 
ject him  to  tbe  payment  of  the  special  tax 
required  by  tbe  laws  of  the  United  Stata; 
upon,  in,  or  about  his  place  of  business;  or 
any  place  of  amusement  or  recreation,  or 
any  public  resort  or  any  club  room,  wbeiher 
such  liquors  be  intended  for  personal  use  of 
the  person  so  having  and  keeping  the  same  or 
not;  provided,  however,  that  the  foregoing 
provision  of  this  section  shall  not  amtly  to 
bonded  apothecaries,  druggists  or  pbarma- 
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dsts  as  to  al«diol  porchaaed  by  them  pnr- 
nant  to  tbe  rules  and  ngnlathma  promulgat- 
ed by  the  GoTernoT  in  accoMance  vltii  the 
proTlBloQS  of  tiUa  act  Provldad,  further, 
tbat  tbb  section  sball  not  be  constmed  In 
ai^  way  to  lasaUae  tbe  keeping  of  aoch 
liqnon  for  an  unlawful  purpose.  A  Tlola* 
tkm  of  any  proTialon  of  tbls  section  shall  be 
a  misdemeanor,  and  tbaU  he  pmUsbed  by  a 
flue  of  not  less  than  fifty  dollars  ($50.00)  nor 
more  than  five  hondred  dollars  (fSOO.OO)  and 
by  Imprisonment  for  not  less  than  thirty 
days  nor  more  than  six  months." 

The  propositions  raised  by  petition  In  this 
case  have  been  cxhaustlvdy  briefed  by  both 
sides.  Counsel  for  petitioner  contend  that 
tbe  provisions  of  section  4,  c.  70,  of  the  Ses- 
tlon  Laws  of  Oklahoma,  1911,  quoted  in  full 
sapra,  contravene  tbe  fourteenth  amendment 
of  the  CooBtltutioa  of  the  United  States  and 
section  7  of  article  2  of  the  Constitution  of 
tbe  state  of  Oklahoma;  and,  secondly,  that 
tbe  said  provision  is  not  a  reasonable  exer- 
cise of  the  police  power  of  the  state,  and  is 
for  that  reason  void ;  and.  thirdly,  that  said 
proTlsion  is  in  contravention  of  section  8,  art 
1,  of  the  Constitution  of  the  United  States 
as  an  Interference  with  and  attempt  to  reg- 
ulate foreign  commerce. 

Section  1  of  article  14  of  the  Constitution 
of  the  United  States  Is  as  follows:  "All  per- 
sons born  or  naturalized  In  the  United  States 
and  subject  to  the  Jurisdiction  thereof,  are 
citizens  of  the  United  States,  and  of  the 
states  wherein  they  reside.  No  state  shall 
make  or  enforce  any  law  which  shall  abridge 
tbe  privileges  or  immunities  of  citizens  of 
the  United  States,  nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro< 
tectlon  of  the  law." 

Section  7  of  article  2  of  the  Constitution 
of  the  state  of  Oklahoma  is  as  follows:  "No 
person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law." 

That  portion  of  section  8,  art.  1,  of  the 
Gonstttntlon  of  the  United  States  relative  to 
Interstate  commerce,  is  ^B  follows:  "Tbe 
Cra^reas  sball  have  power^to  regulate  com- 
merce with  foreign  natltms,  and  among  the 
sereral  states,  and  with  tbe  Indian  tribes." 

It  is  an  old  and  well-settied  rule,  and  one 
which  has  been  followed  since  the  establish- 
ment of  appellate  courts  in  this  oonntry,  that 
a  court  will  not  declare  a  law  to  be  nnconstl- 
tatlonal  unless  the  conflict  between  the  Gon- 
sUtatitm  and  the  law  be  clear  and  plain. 
Tbe  rule  Is  stated  by  Chief  Justice  Uarsball 
in  the  case  of  Fletcfaw  r.  Peck  as  far  back 
as  1810,  reported  in  6  Granch,  87,  3  L.  Ed. 
162,  in  the  following  language:  "The  ques- 
tion whether  a  law  be  vcM.  for  Its  repngnan- 
cr  to  the  Constitution  Is,  at  all  times,  a  ques- 
tUm  of  much  delicacy,  which  ought  seldom,  If 
ever,  to  bo  decided  In  the  afflrmatlTCb  la  ■ 


doubtful  case.  The  conrt,  when  impelled  by 
duty  to  render  sudi  a  Judgment  would  bo 
unworttv  of  its  station,  could  it  be  unmind- 
fol  of  the  Bidann  oUlgatlDna  which  tbat  sta- 
tion Imposes.  But  it  Is  not  on  slli^t  implica- 
tion and  vague  conjecture  that  the  Legisla- 
ture to  to  be  pronounced  to  have  transoendeil 
its  powers,  and  Its  acts  to  be  considered  as 
void.  The  opposition  betweoi  the  Constitu- 
tion and  the  law  should  be  swA  that  the 
Judge  feels  a  dear  and  strong  conviction  of 
their  IncompaUbllity  with  each  otlier." 

Tbe  rule  Is  declared  by  this  court  in  an 
opinion  by  Doyl^  Judge,  in  the  case  of  Mc- 
Gord  T.  State,  2  Okl.  Cr.  231,  101  Fac.  280. 
as  follows:  "It  is  a  fundamental  rule  that 
legislative  acts  shall  not  be  declared  void 
by  the  courts  If  by  any  reasonable  construc- 
tion thereof  such  result  (»n  be  avoldedL  If. 
by  limitation  upon  its  general  terms,  the 
same  can  be  fairly  construed,  and  so  ap- 
plied as  to  bring  tbe  statute  within  the  Con- 
stitution and  thus  save  it  from  being  in  con- 
flict therewith,  such  limitation  and  construc- 
tion should  be  adopted." 

The  question  here  raised,  while  new  in  this 
Jurisdiction,  Is  not  a  new  one  to  the  courts. 
Identical  questions  and  questions  Involving 
tbe  identical  principle  have  been  determined 
In  many  states,  and  by  the  Supreme  Court  of 
the  United  Stetes. 

The  Supreme  Court  of  West  Virginia  In 
1880,  In  the  case  of  State  v.  Oilman,  83  W. 
Ta.  146,  10  S.  B.  283,  «  L.  R.  A.  847,  bad  ' 
under  consideration  a  statute  which  made  It 
an  offense  to  ,keep  intoxicating  liquors  in 
possession  for  another.  We  quote  the  fol- 
lowing from  the  opinion: 

"This  Indictment  is  framed  under  the  pro- 
visions of  section  1,  c.  32,  Code  1887,  and  Is 
in  the  precise  language  of  the  statute.  It  Is 
In  legal  form,  and,  as  no  extrinsic  facts  were 
shown  to  Invalidate  the  finding  of  It,  I  think 
the  motion  to  quash  was  properly  overruled. 

"The  said  statute  was  amended  by  chapter 
29,  Acts  of  1887,  and  then,  for  the  first  time, 
the  words  *or  solicit  or  receive  orders  for, 
or  keep  in  hit  poaaestion  for  another,''  were 
made  a  part  of  tbe  statute.  From  the  facts 
proved.  It  Is  apparent  the  conviction  in  this 
case  must  be  sustained,  U  It  is  done  at  all, 
under  that  provision  which  I  liave  italicized, 
*keep  in  hit  poatettion  for  another.'  It  will 
be  observed  tbat  this  provision  has  no  refer- 
ence to  tbe  intent  or  purpose  for  which  tbe 
liquor  Is  kept  In  possession,  but  It  denounces 
as  a  crime  the  simple  fact  that  the  liquor  Is 
kept  In  possession  for  another,  however  In- 
nocent the  act  or  commendable  the  purpose. 
Has  the  Legislature  of  this  state  the  consti- 
tutional power  to  make  such  on  act  a  crime? 

"Tbe  fourteenth  amendment  to  tbe  Con- 
stitution of  the  United  States  declares:  *No 
state  sball  make  or  enforce  any  law  which 
shall  abridge  tbe  privileges  or  Immunities  of 
citizens  of  the  United  States.*  And  the  same ' 
amendment  makes  all  persons  born  or  natur* 
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allzed  In  the  United  States  citizens  thereof. 
It  la  conceded  that  the  'privileges  and  Im- 
munities' here  protected  are  sach  only  as 
are  in  their  nature  fundamental;  such  as 
belong  of  right  to  the  citizens  of  all  free  gov- 
ernments, and  which  have  at  all  times  been 
enjoyed  by  the  dtlzens  of  the  several  states 
of  the  Union,  from  the  time  of  their  becoming 
free.  Independent,  and  sovereign.  What  these 
fundamental  rights  are,  It  is  not  easy  to  enu- 
merate; the  courts  preferring  not  to  describe 
and  define  them  In  a  general  classification, 
but  to  decide  each  case  as  It  may  arise.  The 
following,  however,  have  been  held  to  be  em- 
braced among  them:  'Protection  by  the  gov- 
ernment; the  enjoyment  of  life  and  liberty 
with  the  right  to  acquire  and  possess  prop- 
erty of  every  kind,  and  to  pursue  and  obtain 
happiness  and  safety,  subject  to  such  re- 
straints as  the  government  may  Justly  pre- 
scribe for  the  general  good  of  the  whole.' 
Washington,  J.,  In  Corfleld  v.  CJoryell,  4 
Wash.  C.  C.  380,  Fed.  Cas.  No.  3,230;  Con- 
ner v.  Elliott,  18  How.  591  [15  li.  Ed.  497]; 
In  re  Parrott  (C.  C.)  6  Sawy.  349,  1  Fed. 
481,  6  Myer,  Fed.  Dec.  i  1000;  Landing  Go. 
v.  Slaughter  House  Co.,  Ill  U.  S.  746,  4  Sup. 
Ct  652  [28  li.  Ed.  585].  These  are  Inalien- 
able and  Indefeasible  rights,  which  no  man, 
or  set  of  men,  by  even  the  largest  majority, 
can  take  from  the  citizen.  They  are  absolute 
and  inherent  in  the  people,  and  all  free  gov- 
ernments must  recognize  and  re8i}ect  them. 
Therefore  It  Is  incumbent  upon  the  courts  to 
give  to  the  constitutional  provisions  which 
guarantee  them  a  liberal  construction,  and  to 
hold  Inoperative  and  void  all 'statutes  which 
attempt  to  destroy  or  interfere  with  them. 
Cool^,  Const  Llm.  (35)  44.  It  can  hardly 
be  questioned  that  the  right  to  possess  prop- 
erty is  one  of  these  rights,  and  ttiat  that 
right  embraces  the  privilege  of  a  citizen  to 
keep  in  his  possession  property  for  another. 
It  Is  not  denied  that  the  keeping  of  property 
which  is  injurious  to  the  lives,  health,  or 
comfort  of  all  persona  may  be  prohibited  un- 
der the  police  power. 

"The'maxim,  *Slc  utere  tuo  ut  allenum  non 
Iiedas,'  being  of  universal  application,  it 
must,  of  course,  be  within  the  range  of  leg- 
islative action  to  define  the  mode  and  man- 
ner In  which  every  one  may  so  use  his  own 
as  not  to  Injure  others.  But  it  does  not 
follow  that  every  statute  enacted  ostensibly 
for  the  promotion  of  these  rads  is  to  be  ac- 
cepted as  a  l^itlmate  exercise  of  the  police 
power  of  tlie  state;  and  much  leu  Is  such 
the  case  when  the  statute  is  merely  claimed 
by  its  defenders  to  be  intended  for  that  pur- 
pose. The  United  States  Supreme  Court,  in 
Its  opinion  in  Mugler  t.  Kansas,  says:  The 
courts  are  not  bound  by  mere  forms,  nor 
are  they  to  t>e  misled  by  mere  pretenses. 
Tliciy  are  at  Iit>ert7 — Indeed,  are  under  a  sol- 
emn duty — to  look  at  the  substance  of  things, 
whenever  they  enter  upon  the  inquiry  wheth- 
er the  L^lalature  has  transcended  the  limits 
of  Its  authority.  If,  therefore,  a  statute  pur- 


porting to  have  been  enacted  txt  protect  Hie 
public  health,  the  puUlc  morals,  or  the  pub- 
lic safety,  has  no  real  or  substantial  relation 
to  those  objects,  or  Is  a  palpable  invasion  of 
rights  secured  by  the  fundamental  law,  It  is 
the  duty  of  the  courts  to  so  adjudge,  and 
thereby  give  effect  to  the  Constitution.'  123 
U.  S.  661,  8  Sup.  Ct.  273  [31  Jj.  Ed.  205]. 

"The  keeping  of  liquors  In  his  possession 
by  a  person,  whether  for  himself  or  for  an- 
other, unless  he  does  so  for  the  illegal  sale 
of  it,  or  for  some  other  Improper  purpose, 
can  by  no  possibility  Injure  or  affect  the 
health,  morals,  or  safety  of  the  public;  and 
therefore  the  statute  prohibiting  such  keep- 
ing In  possession  Is  not  a  legitimate  exertion 
of  the  police  power.  It  Is  an  abridgment  of 
the  privileges  and  Immunities  of  the  citizen 
without  any  legal  Jnstiflcatlon,  and  therefore 
void." 

The  same  principle  Is  discussed  In  the  case 
of  Commonwealth  v.  Campbell,  by  the  Ken- 
tucky Court  of  Appeals,  reported  In  133  Ky. 
50,  117  S.  W.  383,  24  L.  R.  A.  (N.  S.)  172, 
19  Am.  &  E^Dg.  Ann.  Cas.  159.  In  this  lat- 
ter case  the  court  was  construing  a  regula- 
tion prohibiting  the  Introduction  of  intoxicat- 
ing liquor  for  one's  own  use.  The  principle 
being  identical,  the  case  Is  strongly  in  point. 
The  authorities  are  reviewed,  and  the  ques- 
tion is  exhaustively  discussed.  We  quote  with 
approval  the  following  from  the  opinion: 

"It  will  be  observed  that  the  warrant  Is- 
sued against  the  defendant  charges  him  with 
bringing  Into  the  town  of  Nicholasvllle  spir- 
ituous, vinous,  or  malt  liquors,  upon  his 
person  or  as  his  personal  baggage,  exceed- 
ing a  quart  In  quantity.  So  far  as  the  war- 
rant Is  concerned,  therefore,  there  is  nothing 
to  negative  the  idea  but  what  the  defendant 
had  the  liquor  for  his  own  use,  and  for  no 
other  purpose.  We  presume  it  will  not  be 
controverted  that,  if  the  council  of  Nicholas- 
vllle could  limit  the  quantity  of  liquor  which 
a  person  might  have  in  his  possession  for  bis 
own  use  to  a  quart,  It  could  prohibit  hla  hav- 
ing In  his  possession  any  quantity  whatever. 
We  are  confronted  therefore  with  the  propo- 
sition as  to  whether  or  not,  in  this  state.  It 
Is  competent  tmd^  the  police  power  for  any 
legislative  body  to  prohibit  the  possession  or 
use  of  liquor  by  one  for  his  own  necessity 
and  comfort  Broadly  stated,  the  question 
before  us  is  whether  or  not  It  is  competent 
for  the  I^eglslature  to  prohibit  a  citizen  from 
Iiaving  in  his  own  possession  spirituous  liq- 
uor for  his  own  use.  It  will  not  require  any 
elucidation  to  show  that,  if  the  citizen  may 
be  prohibited  from  having  liquor  in  his  pos- 
session, he  can  be  prohibited  from  drinking 
it,  because,  of  necessity,  no  one  can  ^ink 
that  which  he  has  not  in  his  possession.  So 
that  if  it  is  competent  for  the  legislative 
body  of  any  given  city  or  district,  or  even 
the  Legislature  of  the  state,  to  prohibit  the 
citizen  from  having  liquor  In  his  own  posses- 
slou,  then  a  new  and  more  complete  way  has 
been  discovered  for  the  establlshmettt  of  total 
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problbitton,  not  only  la  any  prednct,  town, 
or  county,  but  througliout  tbe  state,  because, 
If  it  IB  competent  to  prohibit  the  citizen  from 
having  liquor  In  his  possession,  it  necessari- 
ly follows  that  he  can  neither  sell  nor  use  It, 
as  it  Is  a  physical  Impossibility  to  do  either 
■  without  first  bavins  bad  the  possession  of 
the  Interdicted  liquor. 

"When  the  constitutional  convention  was 
in  session,  it  was  confronted  with  the  ques- 
tion of  how  the  use  of  spirituous  liquor 
should  be  regulated.  There  were  two  forces 
brought  strongly  to  bear  upon  the  conven- 
tion: First,  there  were  the  Prohibitionists, 
who  desired  to  facUitate  and  advance  in 
ever;  way  the  means  of  banishing  liquor 
from  the  state;  and,  on  tta«  other  hand, 
there  were  those  who  were  engaged  In  the 
business  of  manufacturing  and  selling  liquor, 
who  strongly  advocated  the  utmost  freedom 
•of  the  dtlzoi  with  reference  to  Its  use. 
The  GonTentlon  gave  patient  and  full  hear- 
ing tQ  both  parties  to  this  controversy,  and, 
as  a  result,  formulated  a  system  by  which 
the  sale  of  vinous,  spirituous,  or  malt  liq- 
uors throughout  the  state  was  to  be  regulat- 
'ed  by  general  laws.  By  subsection  27  of 
section  59  of  the  Constitution,  It  is  provided 
that  the  General  Assembly  shall  not  pass 
local  or  special  acts  to  provide  a  means 
■of  taking  the  sense  of  the  people  of  any 
^d.ty,  town,  district,  precinct,  or  county, 
whether  they  wish  to  authorize,  regulate, 
■or  prohibit  ther^  the  sale  of  vinous,  spirit- 
uous, or  malt  liquors  or  alter  the  liquor 
laws.  And  by  section  61  It  is  provided  that 
the  General  Assonbly  shall,  'by  general  law, 
provide  a  means  whereby  the  sense  of  the 
peojde  of  any  county,  dty,  town,  district,  or 
prednct  may  be  taken,  as  to  whether  or  not 
splrltuons,  vinous  <a  malt  liquors  shall  be 
sold,  bartered  or  loaned  tberdn,  or  the  sale 
thereof  regulated.  But  nothing  herein  shall 
be  construed  to  Interfere  with  or  to  repeal 
any  law  in  force  relating  to  the  sale  or  gift 
of  such  liquors.  AU  elections  on  this  ques- 
tion may  be  held  on  a  day  other  than  the 
r^nilar  election  days.*  Section  151  Is  as 
follows:  'The  General  Assembly  sboll  pre- 
scribe such  laws  as  may  be  necessary  for  the 
restriction  or  prohlbitltm  of  the  sale  or  gift 
of  spliituoQS,  vinous  or  malt  Uqnors  on  elec- 
tion day.'  It  will  thus  be  seen  that  the 
Oonstltutlon  prescribes  fully  the  power  of 
the  Legislature  with  reference  to  the  regula- 
tion of  liquor,  the  Ooieral  Assenbly  Is  given 
ample  power  by  general  laws  to  submit  to 
the  people  the  question  wbetho-  or  not  any 
glvan  district  shall  have  prohibition,  and  by 
aection  164  they  are  anthorized  to  prohibit 
the  sale  or  gift  of  liquor  on  election  days. 

"Now,  can  it  be  contmded  with  any  show 
of  reason  that  the  framers  of  the  Constitn- 
Um  intended  to  leave  the  question  of  the 
retailing  of  liquor  in  a  gtvoi  district  to  a 
vote  of  the  majority  of  the  qualified  voters 
in  the  district^  and  yet  leave  It  in  the  power 


of  the  Legislature  upon  its  own  motion  to 
prohibit  the  possession  of  liquor  by  the  dtl- 
zeat  Before  the  present  Constitution,  It 
was  competent  tor  the  Legislature  to  pro- 
hibit the*  sals  of  liquor,  1^  retail  In  any 
county,  town,  or  district,  without  any  vote 
being  taken  by  the  citizens  or  without 
giving  them  any  voice  In  the  matter;  but 
no  one  doubts  that,  under  the  preset  Con- 
stitution, it  la  not  competent  for  the  Legis- 
lature, without  a  vote  of  the  dtizens,  to 
declare  the  retailing  of  liquor  in  any  part 
of  the  state  unlawful.  How  vain  it  would 
be,  then,  for  the  framers  of  the  Oonstltu- 
tlon, to  thus  take  ^m  the  L^alature  the 
power  to  r^ulate  the  retailing  of  liquor  and 
place  that  question  within  the  competency 
of  the  qnaltfled  voters,  and  yet  leave  within 
the  competoicy  of  the  Legislature  the  great- 
est power  of  ^hibitlng  the  dtlzen  either 
from  possessing  liquor  or  using  It  for  his 
own  benefit  or  comfwt  It  Is  self-evld^t 
tha^  If  the  IjeglBlature  may  pass  a  general 
law  prohibiting  any  dtlsm  from  possessing 
or  usli^  liquor  In  any  quantity,  this  would 
In  Itself  be  the  most  perfect  prohibition  law 
possibly  because  no  man  coold  retail  wltlu 
oat  first  having  possession  of  It  We  can- 
not b^eve  that  the  framers  of  the  Constitu- 
tion Intffiided  to  thus  CfU«folly  take  from 
the  Legislature  the  power  to  regulate  the 
sale  of  liquor,  and  at  the  same  time  leave 
with  that  department  of  the  state  govern- 
ment the  greater  power  of  prohibiting  the 
possession  or  ownership  of  liquor.  •   •  « 

**[lie  history  of  our  state  from  Its  be- 
ginning shows  that  there  was  never  even  the 
claim  of  a  right  on  &o  part  of  the  Legisla- 
ture to  Interfere  with  the  dtizra  using  liquor 
for  his  own  comfort,  provided  that  In  so 
doing  he  committed  no  offense  against  pub- 
lic decency  by  being  intoxicated;  and  we 
are  of  opinion  that  it  never  has  been  wttbln 
the  comj^ebemcy  oi  the  L^clslatare  to  so  re- 
strict the  liberty  of  the  dtias^  and  certain- 
ly not  since  the  adoption  of  the  present  Con- 
stitution. The  Bill  Of  Bights,  Which  de- 
clares that  among  tlu  Inalienable  rights 
possessed  by  the  dtlzens  is  that  of  sedting 
and  pursuing  their  safety  and  happiness, 
and  that  the  absolute  and  arbitmry  power 
over  the  lives,  Ubwty,  and  properly  of  free- 
men exlstd  nowhere  In  a  r^rabllc,  not  even 
In  the  largest  majority,  would  be  but  an 
empty  sound  If  the  Legislature  could  prohibU 
the  dtlzen  the  rlj^t  of  owning  or  drinking 
liquor,  when  In  so  doing  he  did  not  offend 
the  laws  of  decency  by  being  intoxicated  In 
public.  Man  In  his  natural  state  has  a  right 
to  do  whatever  he  chooses  and  has  the  power 
to  do.  When  he  becomes  a  member  ot  or- 
ganized society,  under  governmental  regula- 
tions, he  surrenders,  of  necessity,  all  of  bis 
natural  right  the  uerdse  of  which  la,  or 
may  be.  Injurious  to  bis  fdlow  dtlzens. 
This  Is  the  price  that  he  pays  for  govern- 
mental protection,  but  It  Is  not  within  the 
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competency  of  a  ftree  goremmait  to  Invade 
the  sanctity  of  the  absolnte  right  of  the  cltl- 
Een  any  fnithw  than  the  direct  protection 
of  society  reqatrea.  Therefore  the  question 
of  what  a  man  wlU  drink,  or  eat;  m  own, 
prdvlded  the  lights  of  others  are  not  In- 
vaded, Is  one  which  addresses  ItBdf  alone 
to  the  win  of  the  citizen.  It  Is  not  within 
the  competency  of  goremmait  to  l&Tade  the 
privacy  of  a  dtlzoi's  life  and  to  regulate  bis 
conduct  In  matters  In  which  he  alone  Is  con- 
cerned, or  to  prohibit  him  any  liberty  the 
exercise  of  which  will  not  directly  injure 
■odety. 

"The  dUference  between  the  absolute  and 
relative  rights  of  man,  and  the  power  of 
the  government  with  reference  thereto,  la 
thus  set  forth  by  Blaekstone  In  his  Com- 
mentarlM  on  the  Laws  of  England:  The 
rights  of  persons  considered  in  tbdr  natural 
capacities  are  also  of  two  sorts,  absolute 
and  relative:  Absolute,  which  are  such  as 
apperteln  and  belong  to  iwrticular  men,  mere- 
ly as  Individuals  or  single  persons;  relative, 
which  are  incident  to  them  as  members  of 
society,  and  standing  in  various  rations  to 
each  other.  The  first — that  Is,  absolute 
rights-— will  be  the  subject  of  the  pres^it 
chapter.  By  absolute  rights  of  Individuals, 
we  mean  those  which  are  so  in  their  primary 
and  strictest  sense;  such  as  would  belong 
to  tbelr  persons  merely  In  a  state  of  nature, 
and  which  every  man  Is  entitled  to  enjoy, 
whether  out  of  society  or  In  It  But  with 
regard  to  the  absolute  duties  which  man  la 
bound  to  perform,  considered  as  a  mere  in- 
dividual, it  is  not  to  be  expected  that  any 
human  municipal  law  should  at  all  explain 
or  enforce  them.  For  the  end  and  intent 
of  such  laws  being  only  to  regulate  the  be- 
havior of  mankind,  as  they  are  members  of 
society,  and  stand  In  various  relations  to 
each  other,  they  have  consequently  no  con- 
cern with  any  other  but  social  or  relative 
duties.  Let  a  man  therefore  be  ever  so 
abandoned  in  his  principles,  or  vicious  in 
his  practice,  provided  he  keeps  his  wicked- 
ness to  himself,  and  does  not  offend  against 
the  rules  of  public  decency,  be  Is  out  of  the 
reach  of  human  laws.  But  if  he  makes  his 
vices  public,  though  they  be  such  as  seem 
principally  to  affect  himself  (as  drunkenness, 
or  the  like),  they  then  become,  by  the  bad 
example  they  set,  of  pernicious  effects  to 
society;  and  therefore  it  is  then  the  busi- 
ness of  human  lawa  to  correct  them.  Here 
the  circumstances  of  publication  la  what  al- 
ters the  nature  of  the  case.  Public  society 
Is  a  relative  duty,  and  therefore  enjoined 
by  our  laws;  private  sobriety  is  an  absolute 
duty,  which,  whether  it  be  performed  or  not, 
liuninn  tribunals  can  never  know;  and  there- 
fore they  can  never  enforce  It  by  any  dvU 
sanction.*    Book  1,  pp.  123,  124. 

"Gooley,  in  his  work  on  Constitutional  Limi- 
tations, thus  states  the  rule  with  reference  to 
sumptuary  laws,  and  the  right  of  the  Legls- 
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latnre  to  enact  tbem:  In  forma  thnea 
sumptuary  laws  were  sometUnes  passed,  and 
they  were  even  deoned  essential  In  tepob- 
llcs  to  restrain  tbe  Inzuiy  so  tetal  to  that 
species  of  government  But  the  ideas  \riiidi 
suggested  such  laws  are  now  exploded  utter- 
ly, and  no  one  wonld  seriously  Bttemvt  to- 
justify  them  in  the  present  aga.  The  righti 
of  every  man  to  do  what  he  wUI  with  hia 
ovra,  not  Interfering  with  the  rec^roed 
rights  of  others,  is  accepted  among  tbe  fand- 
amentals  of  our  laws.'   Pages  Mft,  5S0. 

"John  Stuart  Mill,  In  his  great  wcffk  on 
Liberty,  says:  The  object  of  this  essay  la 
to  assert  one  very  simple  principle,  as  oitl- 
tled  to  govwn  absolutely  the  dealings  of  so- 
ciety with  the  individual  in  the  way  of  com- 
pulsion and  control,  whether  the  means  used 
be  physical  torce  in  the  form  of  legal  peaal- 
ties,  or  the  moral  coercion  of  public  opinion. 
That  principle  Is  that  the  sole  end  tor  wfaicb 
mankind  are  warranted,  Individually  or  col- 
lectively, in  interfering  with  the  liberty  ot 
action  <Ht  any  of  thdr  numbers  is  sdf-pro- 
tectlon.  That  the  only  purpose  for  whldi 
power  can  he  rightfully  exercised  over  any 
member  of  a  civilized  community,  against 
his  will,  la  to  prevent  liarm  to  others.  His 
own  good,  either  physical  or  moral,  is  not 
a  sufficient  warrant  He  cannot  rightfully 
be  compelled  to  do  or  forbear  because  it  will 
be  better  for  him  to  do  so,  because  It  will 
make  him  happier,  because.  In  the  opinions 
of  others,  to  do  so  would  be  wise  or  even 
right  These  are  good  reasons  for  remon- 
strating with  him,  or  reasoning  with  bim. 
or  persuading  him,  or  entreating  him,  bat 
not  for  compelling  him,  or  visiting  him  witb 
any  evil,  In  case  he  do  otherwise.  To  justi- 
fy that,  the  conduct  from  which  It  la  desired 
to  deter  him  must  be  calculated  to  produce 
evil  to  some  one  else.  The  only  part  of  the 
conduct  of  any  one,  for  which  he  is  amenable 
to  society,  Is  that  which  concerns  others.  In 
the  part  which  merely  concerns  himself,  his 
Indepoidence  Is,  of  right  absolute.  Over 
himself,  over  his  own  body  and  mind,  tbe 
Individual  is  sovereign.'  Pages  22,  23.  And 
again:  'Secondly,  the  principle  requires  lib- 
erty of  tastes  and  pursuits;  of  framing  tbe 
plan  of  our  life  to  suit  our  own  diaracter; 
of  doing  as  we  like,  subject  to  such  conse- 
quences as  may  follow ;  without  impediment 
from  our  fellow  creatures,  so  long  as  what 
wo  do  does  not  harm  them,  ev«i  though  tlwy 
should  think  our  conduct  toollflh,  porverse, 
or  wrong.'   Page  28. 

"In  discussing  the  limits  of  the  anthorl- 
ty  of  society  over  the  individual,  our  anthor 
says:  'Thotigh  society  is  not  founded  on  a 
contract  and  though  no  good  purpose  is  an- 
swered by  Inventing  a  contract  to  order  to 
deduce  social  obligations  from  it,  every  one 
wbo  receives  the  protection  of  society  owes 
a  return  for  the  benefit  and  the  fact  of 
living  to  society  r«iders  it  todlspensable  that 
each  should  be  bound  to  observe  e  oertahi 
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line  of  conduct  towards  the  rest  This  con- 
duct consists:  First,  In  not  Injuring  the  in- 
terests of  one  another,  or  rather  certain  In- 
terest, which,  either  bj  expreas  legal  provt- 
slon  or  by  tadt  understanding,  ought  to  be 
considered  as  rights ;  and.  secondly,  in  each 
person's  bearing  his  share  (to  be  fixed  on 
Bome  equitable  principle)  of  the  labors  and 
sacrifices  incurred  for  defending  the  society 
or  Its  members  from  Injury  and  molestation. 
These  conditions  society  is  justified  in  enforc- 
ing, at  all  Costa  to  those  who  endeavor  to 
withhold  fulfillment  Nor  is  this  all  that 
society  may  do.  The  acts  of  an  Individual 
may  not  be  hurtful  to  others,  or  wanting 
In  due  consideration  for  their  welfare,  with- 
out going  the  length  of  violating  any  of  their 
constituted  rights.  The  offender  may  then 
be  justly  punished  by  opinion,  though  not 
by  law.  As  soon  as  any  part  of  a  person's 
conduct  affects  prejudicially  the  Interests  of 
others,  society  has  Jurisdiction  over  it,  and 
the  question  whether  the  general  welfare 
will  or  will  not  be  promoted  by  interfering 
with  It  becomes  open  to  discussion.  But 
there  is  no  room  for  entertaining  any  such 
question  when  a  person's  conduct  affects  the 
Interests  of  no  persons  besides  himself,  or 
needs  not  affect  them  unless  they  like  (all 
persons  concerned  being  of  full  age,  and 
the  ordinary  amount  of  understanding), 
all  such  cases  there  should  be  perfect  free- 
dom, legal  and  social,  to  do  the  action  and 
stand  the  consequences.'  Pages  1^.  145,  and 
146.  Again:  *In  like  manner  when  a  person 
disables  himself,  by  conduct  purely  self-re- 
garding, from  the  performance  of  some  defl- 
Dlte  duty  incumbent  on  him  to  the  public, 
be  is  guilty  of  a  social  offense.  No  person 
ought  to  be  punished  simply  for  being  drunk; 
bat  a  soldier  or  a  policeman  should  be  pun- 
ished for  being  drunk  on  duty.  Whenever, 
in  short,  there  is  a  definite  damage,  or  a 
definite  risk  of  damage,  either  to  an  Indlrld- 
aat  or  to  the  public,  the  case  Is  taken  out  of 
the  province  of  liberty,  and  placed  In  that 
of  morality  or  law.'   Pages  157.  158. 

"Black,  in  his  work  on  Intoxicating  Liq- 
uors (page  50,  par.  38),  says:  'But  It  la  just- 
ly held  that  a  provision  in  snch  a  law  that 
no  person,  without  a  state  license,  shall 
"keep  In  his  possession,  for  another,  spiritu- 
ous liqQors,"  Is  unconstitutional  and  void, 
"^he  keeping  of  liquors  in  his  possession  by 
a  person,  whether  for  himself  or  for  another, 
unless  he  does  so  for  the  Illegal  sale  of  it, 
or  for  some  other  Improper  purpose,  can  by 
no  possibility  Injure  or  affect  the  health, 
morals,  or  safety  of  the  public,  and  there- 
fore the  statute  prohibiting  such  keeping  in 
possession  is  not  a  legitimate  exertion  of 
the  police  power.  It  is  an  abridgment  of 
the  privileges  and  Immunities  of  the  citizen 
without  any  legal  Jnatlflcatlon,  and  therefore 
void."  • 

"In  the  case  of  State  v.  Gllman.  33  W.  Va, 
14S»  10  8.  D.  28%  0  U  B.  A.  847,  the  Supreme 


Court  of  West  Virginia  held  that  a  statute 
prohibiting  the  citizen  to  keep  in  his  pos- 
session, for  another,  spirituous  liquors,  is 
unconstitutional  and  void.  It  is  from  the 
opinion  In  this  case  that  Black  adopted  the 
quotation  given  above.  The  principle  is  rest- 
ed upon  the  broad  proposition  that  every 
person  has  a  right  to  keep  or  use  liquor  for 
his  own  benefit,  or  to  keep  it  for  another, 
provided  in  so  doing  he  does  not  attempt  to 
sell  it  or  otherwise  use  It  so  as  to. Injure  the 
public. 

"In  the  case  of  State  v.  Williams,  146  N. 
O.  618,  61  S.  B.  61,  17  L.  R,  A.  (S.  S.)  299, 
It  was  held  by  the  Supreme  Court  of  North 
Carolina  that  a  statute  forbidding  one  un- 
der pmilty  to  carry  Into  a  county,  where 
the  sale  of  intoxicating  liquors  is  prohibited, 
more  than  a  half  gallon  of  such  liquor  on 
any  day.  deprives  him  of  his  constitutional 
property  right  In  case  be  has  no  Intent  to  sell 
it.  In  the  opinion  in  this  case  the  question 
Is  most  learnedly  discussed  In  all  of  Its  phas- 
es, and  the  principle  which  we  have  announc- 
ed is  uph^d  after  a  review  of  all  the  au- 
thorities. 

"In  discussing  the  question  before  as  we 
have  assumed  that  the  general  council  of  the 
dty  of  Nicholasvllle  has  been  clothed  with 
all  the  authority  to  Hiforce  what  is  called 
the  police  power  which  the  General  Assem- 
bly possesses,  and  also  that  the  city  of  Nich- 
olasvllle has  by  regular  proceedings  prohib- 
ited the  sale  of  liquor  within  its  boundary; 
but  with  these  presumptions  we  have  not 
been  able  to  uphold  the  warrant  In  this  case. 
It  will  be  observed  that  the  defendant  Is  not 
charged  with  having  the  liquor  In  his  posses- 
sion for  the  purpose  of  selling  it,  or  even 
giving  It  to  another.  The  sole  charge  against 
blm  is  that  he  had  it  in  his  possession,  and 
therefore  we  must  presume  that  be  bad  it 
there  for  a  lawful  purpose  if  he  could  so 
hold  It  Nothing  that  we  have  said  herein 
is  lu  derogation  of  the  power  of  the  state  un- 
der the  Constitution  to  regulate  the  sale  of 
liquor,  or  any  other  use  of  It  which  in  Itself 
is  Inimical  to  the  public  health,  morals,  or 
safety;  but,  as  spirituous  liquor  is  a  legiti- 
mate subject  of  property,  Its  ownership  and 
possession  cannot  be  denied  T^hen  that  own- 
ership and  possession  is  not  in  Itself  injuri- 
ous to  the  public.  The  right  to  use  liquor 
for  one's  own  comfort,  if  the  use  is  without 
direct  Injury  to  the  public,  is  one  of  the 
citizen's  natural  and  inalienable  rights,  guar- 
anteed to  him  by  the  Constitution,  and  can- 
not be  abridged  as  long  as  the  absolute  pow- 
er of  a  majority  is  limited  by  oar  present 
Constitution.  The  theory  of  our  government 
Is  to  allow  the  largest  liberty  to  the  individ- 
ual commensurate  with  the  public  safoty,  or, 
as  has  been  otherwise  expressed,  that  gov- 
ernment is  best  which  governs  the  least 
Under  our  Institutions  there  is  no  room  for 
that  inquisitorial  and  protective  spirit  which 
seeks  to  relate  the  conduct  of  m&i  In  mat- 
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ten  In  tltemseaTes  Indifferoit  and  to  make 
tbem  conform  to  a  standard  not  of  tbeir  own 
chooalnff,  bnt  the  dbooelng  of  the  lawgiver ; 
tbat  Inquisitorial  and  iffotecttve  spirit  which 
se^B  to  prescribe  what  a  man  shall  eat  and 
wear,  or  drink  or  think,  thas  crushing  out 
indlTidnallt7  and  Insuring  Chinese  inertia 
by  the  enforcement  of  the  use  of  the  Chinese 
shoe  In  the  matter  of  the  private  conduct  of 
mankind.  We  h<^d  that  the  police  power — 
vague  and .  wide  and  undefined  aa  it  is— has 
limits,  and  In  matters  such  as  that  we  have 
In  hand  its  utmost  frontl^  is  marked  by 
the  maxim:  'Sic  utere  tuo  ut  allenum  son 
Iredas.' " 

The  Suiffone  Court  of  Maine,  In  discuss- 
ing a  similar  proposition,  in  the  case  of  Pres- 
ton et  al.  V.  Drew.  33  Me.  659,  S4  Am.  Dec 
641,  decided  In  1852,  uses  the  following  lan- 
guage: 

"While  the  act  provides  for  the  seizure 
and  forfeiture  oC  the  liquors  designed  for 
sale  in  violation  of  Its  provisions,  no  positive 
enactment  Is  found  that  no  person  shall  ac- 
quire any  property  in  them.  Nor  la  there  any 
language  capable  of  receiving  such  a  con- 
struction as  would  forbid  it  The  prohibi- 
tion to  sell  them  cannot  prevent  any  person 
from  acquiring  and  possessing  them  for  his 
own  use,  without  any  Intention  to  sell  them. 
Nor  can  it  prevent  their  transportation  from 
one  town  or  city  to  another,  or  through  the 
stnte,  when  there  Is  no  intention  to  make 
sale  of  them.  There  Is  nothing  found  In  the 
act  Indicative  of  an  Intention  to  prevent  their 
being  property,  when  thus  possessed  or  used. 
On  the  contrary,  the  act  authorizes  them  to 
be  legally  sold  and  used  for  certain  purposes, 
and  therefore  to  be  the  subject  of  property 
for  such  purposes.  If  they  cannot  be  the  sub- 
ject of  property,  the  town  or  city  agents  can 
have  no  property  In  them,  nor  can  they  or 
the  town  or  cities,  by  any  action,  obtain  re- 
dress for  their  lawless  and  wanton  destruc- 
tion. 

"It  Js,  however,  Insisted  In  argument  that 
a  person,  by  the  common  law,  can  no  more 
acquire  property  In  spirituous  and  intoxicat- 
ing liquors,  than  he  can  In  obscene  publica- 
tions and  prints.  There  Is  a  clear  and  mark- 
ed distinction  between  them.  Such  liquors 
may  be  applied  to  useful  purposes.  This  Is 
admitted  In  the  act,  by  Its  authorizing  their 
sale  for  medicinal  or  mechanical  puri>oses. 
It  Is  their  misuse  or  abuse  alone  which  oc- 
casions the  mischief.  Obscene  publications 
and  prints  are  In  their  very  nature  corrupt- 
ing, and  productive  of  evil.  They  are  in- 
capable of  any  nae  which  la  not  corrupting 
and  injurious  to  the  moral  sense. 

"Sucb  liquors  are  also  alleged  to  be  a 
common  nuisance,  and  as  such  liable  to  de- 
struction. There  is  nothing  whldi  can  be 
regarded  aa  a  nuisance,  when  considered  by 
Itself  alone,  and  separate  from  its  use.  It  la 
the  improper  use  or  employment  «f  a  thing 
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whidk  causes  tt  to  twcome  a  nuisance.  It 
would  be  not  a  little  absurd  to  declare  tiiat 
to  be  a  nuisance,  and  as  such  liable  to  be 
abated  and  destroyed,  which  the  act  allows 
to  be  sold  and  purchased  as  an  article  useful 
for  medicinal  and  mechanical  porpoBea." 

The  Supreme  Court  of  Illinois,  in  the  case 
of  Snlllvan  r.  &ty  of  On^da,  reported  In  61 
III.  242.  bad  under  conaldwatkm  an  ordi- 
nance similar  In  pnntose  and  Involving  the 
principle  hen  under  discussion,  and  held 
such  provlfidon  invalid.  Among  other  things, 
the  court  says:  "A  frequent  recurrence  to 
certain  fundamental  prlndplea  Is  essential  to 
the  preservation  of  good  govemmoit,  and  to 
the  security  of  the  liberty  and  personal 
rl^ts  of  the  dtiam.  Every  man  has  the 
right  to  acquire  and  protect  his  property;  to 
be  secure  against  unreasonable  searches  and 
seizures;  to  a  fair  trial  according  to  the 
course  of  the  common  law,  before  he  can  be 
deprived  of  life,  liberty,  or  property;  and 
In  all  criminal  prosecutions  the  right  to  be 
heard,  to  demand  the  nature  and  cause  of 
the  accusation  against  blm,  and  to  meet  the 
witnesses  face  to  face." 

And  again:  "Spirituous  liquors,  ale  and 
beer,  are  property,  as  mudi  so  as  money  or 
lands.  They  are  chattels;  are  articles  of 
consumption  and  of  commerce.  The  ordi- 
nance recognizes  them  aa  property  and  di- 
rects their  sale  on  execution,  and  permits 
druggists  to  keep  them.  Their  abuse  may 
be  restrained,  and  punishment  Inflicted  upon 
those  who  sell  them  to  the  Injury  of  others. 
They  may,  as  well  as  other  (battels,  come 
under  the  designation  of  nuisance,  and,  to  a 
certain  extent,  lose  their  quality  as  proper- 
ty; but  they  cannot,  per  se,  lose  their  qual- 
ity as  property." 

And  again:  "The  Legislature  may  change 
the  law  and  Increase  the  presumptions  of 
guUt  It  may,  to  a  certain  extent,  make  acts 
evidence  of  an  unlawful  Intent  which  had 
before  been  Innocent.  It  may  declare  the 
possession  of  certain  articles  of  property,  on 
account  of  their  highly  dangerous  character, 
unlawful.  But  such  laws  must  always  have 
proper  saf^ards  for  the  security  of  private 
rights." 

And  again:  "There  can  be  no  justification 
for  the  search  which  Is  authorized  by  the 
charter.  Possession  Is  declared  to  be  evl* 
deuce  of  unlawful  intent;  hence  the  posses- 
sion is  unlawful.  Unlawful  possession  Justi- 
fies the  search  and  seizure;  therefore  mere 
possesedon  Justifies  the  search.  Without  ac- 
tual sale — without  tbe  overt  act,  without 
even  intent.  In  fad;  to  violate  the  law— the 
sanctity  of  the  domestic  drde  la  violated  by 
an  odious  search.  For  cause  so  trivial  the 
privacy  of  the  citizen  cannot  be  Invaded  and 
his  house  ransacked  from  cellar  to  garret 
If  this  can  be  done,  the  rampart  whldi  the 
Constitution  has  built  up  to  secure  the 
hearthstone  from  rude  intru^on  U  an  effec- 
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tual  defense  no  longer.  The  search  provided 
for  is  odious  and  unreasonable,  and  In  con- 
flict with  the  Declaration  of  BlgbtB." 

While  the  qaestlon  before  this  court  does 
not  directly  InrolTe  the  search  and  seizure 
provisions  of  the  prohibitory  statute,  yet 
the  prov^on  under  consideration,  If  valid, 
would  subject  our  dtizras  to  the  search  of 
tbtir  offices,  places  of  business,  or  homes,  and 
subject  their  property  to  seizure  to  the  same 
maimer  as  was  done  In  the  Illinois  case.  No 
reasonable  theory  can  be  advanced  to  sus- 
tain any  such  high-handed  action. 

An  ecamtnatlon  of  the  prohibitory  statutes 
of  this  state  In  connecUon  with  that  of  thb 
state  of  North  Carolina  discloses  the  fact 
that  the  North  Carolina  statutes  Is  the  foun- 
tain from  which  our  statute  flows;  and  no 
one  can  fairly  contend  that  the  Supreme 
Court  of  North  Carolina  has  not  gone  as  far 
as  any  state  in  the  American  Union  In  up- 
holding tbe  strictest  prohibitory  statutes. 

In  the  case  of  State  v.  Williams,  146  N.  C. 
618,  61  S.  R  61,  17  L.  B.  A.  (N.  S.)  299,  that 
court  construes  what  appears  to  be  tbe  orig- 
inal of  the  statute  here  under  consideration. 
It  says:  "That  the  Constitution  is  the  'law 
of  the  land.*  In  the  sense  that  no  act  of 
either  department  of  tbe  government,  which 
violates  Its  provisions  or  exceeds  Its  powers, 
can  be  enforced  to  deprive  the  citizen  of 
his  life,  liberty,  or  property,  is  a  funda- 
mental truth.  To  deny  it  is  to  assert  that 
constitutional  government  Is  a  failure,  and 
liberty  regulated  by  law  has  no  abiding  place 
In  our  political  system.  The  Constitution  is, 
of  necessity  as  well  as  tbe  declared  will  of 
the  people,  the  supreme  law;  and  In  no  prop- 
er legal  sense  can  any  act  of  either  depart- 
ment of  the  goTernment,  which  violates  Its 
provisions  or  exceeds  the  powers  delegated, 
be  the  law.  To  state  the  same  proposition 
affirmatively:  An  act  of  tbe  Legislature 
which  finds  no  support  in  the  Constitution, 
or  Is  not  an  exercise  of  the  power  conferred 
therein.  Imposes  do  duty,  deprives  the  citizen 
of  no  right,  and  subjects  him  to  no  iKnalty. 
This  is  a  'first  principle,  the  recognition  of 
which  is  essential  to  the  preservation  of 
liberty.'  'If  the  Constitution  prescribes  one 
rule  and  the  law  another  and  different  rule, 
it  Is  tbe  duty  of  courts  to  declare  that  the 
Constitution,  and  not  tbe  law,  governs  the 
case  before  them  for  judgment'  Scott  v. 
Sanford,  19  How.  628  [15  L.  Ed.  691].  'An 
unconstitutional  law  is  void,  and  Is  as  no 
law.  An  offense  created  by  it  Is  not  a  crime. 
A  conviction  uuder  It  Is  not  merely  errone- 
ous, but  Is  illegal  and  void,  and  cannot  be  a 
legal  cause  of  Imprisonment.'  ETx  parte  Sle* 
bold,  100  U.  S.  376  [25  I*  Ed.  717].  'The 
limitations  Imposed  by  our  constitutional  law 
upon  tbe  action  of  the  governments,  both 
state  and  national,  are  rasentlal  to  the  pres- 
ervation of  public  and  private  rights,  not- 
withstanding the  representative  diaracter  of 
our  political  Instltutlona.*   HurUdo  t.  Cal^ 


110  U.  S.  636  [4  Sop.  Ct  111,  292,  28  L.  m. 

232]." 

In  discussing  tbe  rights  of  a  cltl2en  situat- 
ed as  the  petitioner  In  the  case  at  bar,  the 
court,  continuing,  says:  "It  Is  the  rlght*of 
the  citizen,  when  <»lled  to  the  bar  of  the  court, 
to  appeal  to  the  Constitution,  and  demand 
that  tbe  court  declare  whether  the  statute 
which  he  is  charged  with  violating  be  the 
law  of  the  land.'  To  make  this  rlgbt  of  any 
value  or  protection  to  the  citizen.  It  must  be 
the  duty  of  the  court  to  declare  its  judg* 
uieut  thereon.  To  deny  this  is  to  keep  the 
promise  to  the  ear  and  break  It  to  the  heart 
— to  make  of  noneffect  the  declaration  that 
'ours  is  a  government  of  law,  and  not  of 
men.'  'It  will  be  an  evU  day  for  American 
liberty  If  the  theory  of  a  government  outside 
of  the  supreme  law  of  the  land  finds  lodg- 
ment in  our  constitutional  Jurisprudence. 
No  higher  duty  rests  upon  this  toxart  than  to 
exert  Its  full  authority  to  prevent  all  viola- 
tions of  the  principles  of  the  Constitution.' 
Harlan,  J.,  in  Downes  v.  Bidwell,  182  U.  S. 
382,  21  Sup.  Ct  823  [45  L.  Ed.  1088.]" 

In  connection  with  this  discussion  of  the 
sacred  duty  of  a  court  to  act  absolutely 
without  regard  to  fear  or  favor,  we  deem  It 
proper  to  quote  tbe  language  of  Furman, 
Presiding  Judge,  In  Tltswortfa  v.  State,  2 
Okl.  Cr.  271, 101  Pac.  289.  as  foUowe:  "What- 
ever the  personal  views  of  tbe  members  of 
this  court  may  be  upon  this  question.  It  must 
be  remembered  that  it  is  our  aworn  duty  to 
decide  this,  as  well  as  all  other  questions, 
accor^ng  to  tbe  law  as  It  is,  whether  we 
like  It  or  not  The  Judge  who  would  attempt 
to  defeat  or  misconstrue  the  law  of  tbe 
land,  simply  because  he  did  not  i>er8onally 
approve  it,  or  who,  Pontlas  Pilate  like,  would 
attempt  to  keep  his  fingers  upon  the  public 
pulse  and  allow  public  clamor  to  cause  him 
to  swerve  one  lota  from  a  correct  declara- 
tion of  the  law.  Is  utterly  unworthy  of  the 
confidence  and  respect  of  rightly  thinking 
people,  and  establishes  precedents  which  will 
result  In  the  subversion  of  our  Institutions 
aud  the  ultimate  defeat  and  destruction  of 
justice  Itself.  The  true  judge  maintains  tbe 
Integrity  of  his  character,  and  enforces  the 
law  as  It  is,  without  r^ard  to  his  personal 
feelings  or  any  consequences  which  may  en- 
sue to  himself,  let  his  conduct  please  or 
displease  whosoever  it  may.  If  he  does  not 
do  this,  he  Is  a  coward  and  perjurer,  and  a 
traitor,  aud  a  disgrace  to  the  position  which 
he  occupies,  a  curse  to  the  people  among 
whom  he  lives,  and  should  receive  the  con- 
tempt of  all  honest  people." 

Furman,  Presiding  Judge,  In  the  case  su- 
pra, draws  attention  to  the  fact  that  the 
"law  of  the  land"  not  only  means  the  law 
of  our  own  state,  but  also  the  Constitution 
of  our  state  (which  Is  violated  by  the  act 
under  discussion  as  welt  as  the  Constitution 
of  the  United  States),  and,  above  all,  the 
ConsUtutloa  of  the  United  States,  In  the  fol- 
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lowing  langaage:  *Tbe  state  of  Oklaboma  Is 
an  Insurable  part  of  the  federal  TTnlon, 
a&d  tBe  ConsUtntlon  of  tbe  United  States  Is 
tbe  supreme  law  of  the  land.  Gonstltntlon, 
art.  1,  {  1  (Bimn's  Ed.  S  2).  Article  6  of  the 
Oonatltation  of  the  TTnited  States  coutainB 
the  following:  This  Constltntlon,  and  tbe 
laws  of  the  United  States  which  shall  be 
made  In  pnrsu&nce  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  imder  the 
authority  of  the  United  States,  shall  be  tbe 
supreme  law  of  tbe  land;  and  the  judges 
In  ever;  state  shall  be  bound  thereby;  any- 
thing In  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding.' " 

Touching  the  reluctance  with  which  the 
courts  declare  an  act  of  the  L^tslature  to 
be  unconstitutional,  the  Supreme  Court  of 
North  Carolina,  In  tbe  above-auoted  case  of 
State  T.  Williams,  uses  the  following  lan- 
guage: "However  much  we  may  desire  to 
sustain  tbe  acts  of  the  Legislature  as  a  co- 
ordinate department  of  the  government,  we 
may  not,  without  being  recreant  to  the  duty 
imposed  upon  us  and  the  rights  of  the  citizen, 
refuse  to  declare  firmly  and  fearlessly  tbe 
issue  which  he  makes  with  tbe  government." 

That  the  Supreme  Court  of  tbe  state  of 
North  Carolina  has  traveled  as  far,  If  not 
farther,  than  any  other  Judicial  tribunal  In 
the  United  States  to  sustain  prohibitory  legis- 
lation, is  evidenced  by  the  following  from 
the  case  supra: 

"Tbe  Legislature,  In  the  exercise  of  tbe  po- 
lice power,  may,  by  appropriate  enactment, 
regulate,  and.  If  they  deem  It  conducive  to 
the  public  health,  morals,  peace,  or  safety, 
entirely  prohibit  the  manufacture  and  sale 
of  Intoxicating  liquors.  For  the  purpose  of 
making  effective  such  legislation,  they  may 
make  it  criminal  for  any  person  to  have  sach 
liquors  In  bis  possession  within  tbe  territory 
wherein  the  sale  or  gift  is  prohibited,  with 
intent  to  sell  or  give  away.  Tbey  may  pre- 
scribe or  change  the  rules  of  evidence  by 
making  such  possession  prima  facie  evidence 
of  a  guilty  intent  This  court  has  universal- 
ly sustained  l^slation  of  this  character. 

"IB  State  V.  Dowdy,  145  N.  C.  432  [58  S. 
E.  1002],  we  held  that  a  certified  copy  of  the 
record  kept  by  the  collector  of  Internal  rev- 
enue was  competent,  not  only  as  evidence 
but  sufficient  to  sustafn  a  conviction  for  sell- 
ing Uquor  in  violation  of  tbe  statute.  (It  Is 
evident  that  North  Carolina  furnished  the 
pattern  for  our,  on  the  whole,  excellent  pro- 
tiibltlon  laws.)  We  have  endeavored  to  give 
full  force  and  effect  to  the  legislation  enact- 
ed la  this  state  for  tbe  suppression  of  the 
liquor  traffic,  resolving,  as  was  our  duty,  ev- 
ery reasonable  doubt  regarding  Its  validity 
in  favor  of  the  enactment.  This  legislation 
finds  its  support  In  the  police  power  vested 
In  the  state  government  It  is  exercised 
primarily  by  the  Legislature,  which  may 
adopt  aoy  measure  within  tbe  extent  of  the 
power,  appropriate  and  needful,  for  tbe  pro- 


tection oC  the  public  morals,  tbe  public 
health,  or  tbe  public  safety." 

The  court  calls  attention  to  tbe  fact  that 
there  Is  a  limit  to  the  police  power,  which 
the  courts  most,  when  called  upon  In  a  Ju- 
dicial proceeding,  ascertain  and  declare,  and 
quotes  Justice  Hnrlnn  in  Mn^er  t.  Kansas, 
as  follows:  "It  does  not  at  all  follow  that 
every  statute  snacted  ostmslbly  for  tbe  pro* 
motion  of  th«e  ends  Is  to  be  accepted  as  a 
legitimate  exercise  of  the  police  power  of  the 
state.  There  are,  of  necestity,  limits  be- 
yond which  leglslatlAn  cannot  rightfully  go. 
•  •  •  If,  therefore,  a  statute  purporting  to 
fiave  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public  safe- 
ty, has  no  real  or  substantial  relation  to 
tJiose  objects,  or  Is  a  palpable  Invasion  of 
tbe  rights  secured  by  tbe  fundamental  law,  It 
la  the  duty  of  the  courts  to  so  adjudge,  and 
thereby  give  effect  to  tbe  Constitution.  State 
T.  Redmon  [134  Wis.  89,  114  N.  W.  137]  14 
L.  R.  A.  (N.  S.)  229  [126  Am.  St.  Rep.  1003].** 

Relative  to  the  proper  limitations  upon 
the  police  iJower,  tbe  court  says:  "Re«^- 
nizing  tbe  difficulty  of  fixing  any  definite  lim- 
itation upon  the  [>ollce  power,  tbe  courts 
have  refrained  from  doing  more,  In  cases 
which  have  arisen,  than  inquire  whether 
'the  real  purpose  of  the  statute  under  con- 
sideration has  a  reasonable  counection  with 
the  public  health,  welfare,  or  safety.'  People 
V.  Havnor,  149  N.  Y.  195  [43  N.  E.  541,  31 
L.  R.  A.  6S9,  52  Am.  St.  Rep.  707];  Teople 
V.  Loehner,  177  N.  T.  145  [t9  N.  E.  373,  101 
Am.  St.  Rep.  773].  The  result  of  tbe  deci- 
sions has  been  well  stated  In  22  Am.  &  Kug. 
Enc.  938:  'In  order  that  a  statute  or  an  or- 
dinance may  be  sustained  as  an  exercise  of 
tbe  i>o]ice  power,  the  courts  must  be  able  to 
see  that  tbe  enactment  has  for  Its  object 
the  pre%'entlon  of  some  offense  or  manifest 
evil,  or  the  preservation  of  tbe  public  health, 
safety,  morals,  or  general  welfare,  and  that 
there  is  some  clear,  real,  and  substantial 
connection  between  the  assumed  purpose  of 
the  enactment  and  the  actual  provisions 
thereof,  apd  that  tbe  latter  do,  In  some 
plain,  appreciable,  and  appropriate  manner, 
tend  toward  the  accomplishment  of  the  ob- 
ject tor  which  the  power  is  exercised." 

The  Legislature  of  North  Carolina  appears 
to  be  tbe  first  legislative  body  to  enact  a 
statute  as  broad  and  sweeping  as  the  one 
now  under  discussion  (tbe  statute  so  enact- 
ed was  held  to  be  unconstitutional);  Okla- 
homa's Legislature  is  tbe  second  and  last  to 
do  so.  In  view  of  the  provisions  of  our 
state  Constitution,  tbe  Constitution  of  tbe 
United  States,  and  tbe  long,  unbroken  line 
of  adverse  decisions  in  states  having  consti- 
tutional provisions  similar  to  ours,  where  a 
similar  statute  has  been  enacted,  we  cannot 
bring  ourselves  to  believe  that  the  L^isla- 
ture  of  this  state  expected  this  court  to  be 
recreant  to  its  duty  to  declare  the  law  with- 
out fear  or  favor. 
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In  caUlug  attention  to  the  fact  that  the  en- 
actment of  a  statute  similar  to  the  one  ander 
consldeTBtlon  In  the  case  at  bar  was  wlth- 
oQt  precedent,  the  Supreme  Court  of  North 
Carolina  In  this  case  used  the  following  lan- 
guage: "Beginning  with  the  Maine  llqnor 
law,  the  statutes  and  Codes  of  every  state 
in  the  Union  abound  with  erery  conceivable 
variety  at  legislation  having  for  its  objects 
the  regulation,  restriction,  or  prohibition  of 
the  llqnor  traffic.  The  courts,  both  state 
and  federal,  have  been  called  upon  to  con- 
strue, Interpret,  and  pass  upon  the  validity 
of  many  of  these  statntes.  They  have  with 
remarkable  uniformity  sostalned  them,  and, 
when  fit  doubtful  meaning,  given  them  such  ' 
Interpretation  as  would  suppress  the  evil  | 
and  advance  the  remedy.  An  unusually  care- 
ful and  diligent  examination  by  the  Assist- 
ant Attorney  General  and  ourselves  falls  to 
discover  any  statute,  either  In  terms  or 
scope,  similar  to  the  one  under  discussion. 
While  the  Legislatures  have  resorted  to 
many  expedients  to  control,  regulate,  restrict, 
and  prohibit  the  manufacture  and  sale,  ei- 
ther in  entire  states,  or  counties,  towns,  cit- 
ies, or  dlBtrlcts,  we  do  not  anywhere  find  any 
suffl^tlon  that  the  possession  of  Intoxicating 
liquor,  witbont  any  unlawful  purpose,  or  car- 
rying it  Into  the  territory  wherein  Its  sale  is 
prohibited,  with  no  unlawful  porpose^  Is 
made  Indictable.  While  1^  no  means  deci- 
sive of  the  power  to  do  bo,  the  fact  that  no 
such  attempt  has  been  made  is  worthy  of  iwte 
<n  seeking  the  bai^  of  the  asserted  power." 

The  court.  In  the  above  case,  approves  the 
holding  of  the  Supreme  Court  of  Vermont  in 
the  case  of  Lincoln  r.  Smith.  27  Vt  828, 
where,  In  a  well-oonsldered  oi^lon,  it  was 
held  that  the  Legislature  had  the  power  to 
prohibit  the  traffic  In  Intoxicating  liquor  and 
subject  It  to  seisure*  forfeiture,  and  destruc- 
tion when  kept  tot  that  purpose,  quoting  with 
approval  the  following  language:  "  "Though 
there  is  a  prohlbIti<m  not  to  sell  them,  yet 
we  cannot  prevent  a  man  from  having  prop- 
erty in  them  for  his  own  use  without  any  In- 
tention to  sen  them;  and  they  may  be  trans- 
ported through  tlie  state  where  there  la  no 
intention  to  violate  the  law.' " 

In  Austin  t.  Hean.,  179  0.  S.  348,  21  Sup. 
Ot  132,  45  Lu  Ed.  224,  it  is  stated:  "What- 
ever produce  has  from  time  immemotlal  been 
recognized  by  custom  or  law  as  a  fit  subject 
for  barter  or  sale,  particular^  if  its  manu- 
facture has  been  made  the  subject  of  federal 
regulation  and  taxation,  must,  we  think,  be 
recognized  as  a  legitimate  article  of  com- 
merce, although  it  may,  to  a  certain  extent, 
be  within  the  police  power  of  tSm  state." 

In  the  License  Cases,  S  How.  604, 12  U  Ed. 
259,  Taney,  Chief  Justice,  used  the  following 
language:  "But  spirits  and  distill^  liquor 
are  universally  admitted  to  be  subjects  of 
ownership  and  propertr." 

Onr  own  Supreme  Court,  Is  the  case  of 


Gulf,  a  ft  S.  F.  By.  Co.  et  al.  v.  State  ex  rel. 
Caldwell.  116  Pac.  176  (not  yet  reported  In 
the  offl<^al  volumes  of  the  state),  determines 
the  property  right  in  intoxicating  liquors 
in  a  well-reasoned  and  well-supported  opin- 
ion by  Justice  Williams. 

The  Supreme  Court  of  North  Carolina,  In 
the  case  of  State  v.  Williams,  supra,  cites 
and  quotes  with  approval  State  v.  Gllman, 
supra,  and  discusses  Ex  parte  Mon  Luck, 
29  Or.  421,  44  Pac  693,  S2  U  B.  A.  738,  64 
Am.  St  Bep.  804,  which  is  one  of  the  two 
cases  relied  upon  by  the  Attorney  General  In 
the  case  at  bar.  In  this  case.  Bean,  Chief 
Justice,-  says:  "Opium  Is  an  active  poison 
and  has  no  legitimate  use  except  for  medical 
purposes;  but  it  is  frequently  used  to  pro- 
duce a  kind  of  intoxication  by  smoking  or 
eating." 

The  writer  of  the  opinion  in  this  Oregon 
case»  In  considering  the  case  of  State  v.  Gil- 
man,  supra,  and,  no  doubt,  many  other  cases 
BunHntlng  the  doctrine  of  State  v.  Gllmau, 
took  pains  to  differentiate  the  Mon  Luck 
Case,  which  he  was  considering,  from  the 
long,  unbroken  line  of  cases  dealing  with  in- 
toxtcattng  liquors,  by  usbog  the  following 
language:  **Bnt  the  principles  of  these  cases 
has  no  application  here  (that  la,  to  the  opium 
cases).  It  is  a  mattw  of  common  knowledge 
that  intoxicating  Uquon  are  produced  princi- 
pally for  sale  and  consumption  asabeverage; 
and  so  common  has  bem  tbdr  manufacture 
and  use  for  this  purpose  that  they  are  regard- 
ed by  some  courhi  (Chief  Justice  Bean  should 
have  said  by  all  the  courts  from  the  Supreme 
Court  of  the  United  States  down)  as  legit- 
imate articles  of  property,  t3ie  poasosaton  of 
which  neither  produces  nor  threatens  any 
harm  to  the  public.  But  the  use  of  <^mn 
for  any  purpose  than  as  permitted  in  this 
act  has  no  place  In  the  common  ea^wrtenoe  or 
habits  of  the  people  of  this  country." 

The  Supreme  Court  of  Alabama,  in  the  case 
of  Eldge  T.  City  of  Beesemer,  reported  In 
164  Ala.  699,  61  South.  246.  20  L.  B.  A.  (N. 
SO  394,  determines  this  Identteal  question. 
We  quote  from  the  ojUnion  as  ft>llow8: 

"We  indulge  one  further  quotation  from 
high  authority,  as  ancdnctly  stating  the  lim- 
itation upon  the  Legislature  in  the  exercise 
of  the  police  power:  *It  does  not  at  all  fol- 
low that  every  statute  macted  ostensibly  for 
the  promoUon  of  these  ends  Is  to  be  accepted 
as  a  legitimate  ex^dse  of  the  poUce  power 
of  the  state.  There  are,  of  necessity,  limits 
beyond  which  I^islatlon  cannot  rl^^itfully 
go.  *  *  *  It  tliereCore,  a  statute  purport- 
ing to  have  been  oiacted  to  protect  the  pub- 
lic health,  the  public  morals,  or  the  public 
safety,  has  no  real  or  substantial  relation  to 
these  objects,  or  Is  a  palpable  invasion  of 
rights  secured  by  the  funibunental  law.  It  is 
the  duty  of  the  courts  to  so  adjudge,  and 
thereby  give  effect  to  the  Constitution.  Mug- 
ler  T.  Kansas,  123  0.  &  828,  4  Sup.  OL  273, 
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SI  L.  Ed.  205.  Sucb  are  the  ItmitatioDs  upon 
tbe  Legislature  In  the  ezerdse  of  the  police 
power  which  must  be  obserred  in  tbe  coosld- 
eratloa  of  this  caae.  Tbere  Is  no  attack 
here  upon  any  statutory  enactment  of  tbe 
Legislature.  Bat  the  principles  to  be  gath- 
ered from  the  cases  considered  applies  with 
equal  force,  of  course,  to  municipal  ordi- 
nances, which  must  be  enacted  In  pursuance 
of  a  delegated  legislative  authority. 

"Municipal  corporations  In  this  state  have 
power  to  adopt  ordinances,  not  inconsistent 
with  the  laws  of  tbe  state,  to  provide  for 
tbe  safety,  preserve  tbe  health,  promote  tbe 
prosperity,  and  Improve  morals,  order,  com- 
fort, and  convenience  of  tbe  inhabitants. 
Code  1907.  }  1251.  It  must  be  conceded  that 
they  may  pass  ordinances  In  accord  with  tbe 
general  prohibition  law  of  tbe  state,  ordi- 
nances to  prevent  evasions  thereof  by  trick, 
artifice,  or  subterfuge,  and  ordinances  mak- 
ing it  an  offense  to  keep  Intoxicating  liquors 
and  beverages  in  any  place,  public  or  private, 
with  intent  to  sell  or  dispose  of  them  in 
violation  of  law;  all  sucb  being  in  conso- 
nance with  the  law  and  policy  of  the  state, 
and  fairly  Implied  in  tbe  broad  grant  of  pow- 
ers enumerated.  The  ordinance  in  question 
does  not  make  an  offense  against  the  mu- 
nicipality of  those  acts  which  are  deaiounced 
by  the  law  of  tbe  state;  that  is  to  say,  it 
does  not  prohibit  the  sale  of  intoxicating 
liquors,  nor  does  it  create  the  separate  and 
distinct  offense  of  having  or  keeping  liquors 
and  intoxicating  beverages  with  the  nnlaw- 
fal  intent  It  can  be  justified  only,  it  at  all, 
on  the  ground  that  it  sustains  some  reason- 
able relation  to  the  prohibition  law  In  the 
way  of  preventing  evasions  of  that  law  by 
trick,  arti&ce,  or  subterfuge  under  guise  of 
which  that  law  is  violated.  But  It  has  no 
such  relation.  It  undertakes  to  prohibit  the 
keeping  In  any  quantity  and  for  any  pur- 
PMe,  however  Innocent,  of  intoxicating  liq- 
uors and  beverages  in  places  wbldi  are  inno- 
cent In  themselves.  Under  the  onUnance  a 
keeping  with  Innocent  purpose  is  as  much 
an  offense  as  a  keeping  with  purpose  to  vio- 
late tbe  law.  The  ordinance  Is  no  more  to 
be  sustained  than  if  It  had  said:  *No  man 
shall  keep  for  his  own  use  intoxicating  liq- 
uors or  beverages  in  any  place  where  any 
drinks  or  beverages,  thoogb  entirely  free  of 
alcohol,  are  sold  or  kcvt  for  sale.*  Cwtain- 
ly  if  the  keeping  for  one's  own  use,  and  with 
no  purpose  to  violate  the  law,  may  be  pro- 
hibited in  such  places,  the  prohibition  against 
keeping  without  lawful  purpose  may  as  well 
be  extended  to  keeping  at  any  place  where 
men  are,  many  or  few,  with  result  that  vl- 
nouBt  viritaooB,  and  malt  liquors  must  in- 


deed be  dassifled  with  burglar's  tools  (the 
keeping  of  which  with  Innocent  purpose,  we 
remark,  has  never  been  prohibited),  lottery 
tickets,  infected  clothing,  and  diseased  ani- 
mals, and  tbe  constitutional  and  legislative 
recognition  of  property  rights  and  personal 
liberty  held  for  naught" 

See,  also,  French  v.  City  of  Birmingham, 
165  Ala.  669,  51  South.  254;  Dorman  v.  State, 
S4  Ala.  216;  Ex  parte  Mayor  of  Florence, 
78  Ala.  410. 

In  tbe  case  of  Vance  v.  Vandercook  Co., 
170  U.  S.  438,  18  Sup.  Ct  674,  43  L.  Ed.  1100^ 
the  Supreme  Court  of  the  United  States,  in 
passing  on  a  similar  proposition,  held  cer- 
tain provisions  of  tbe  liquor  law-  of  South 
Carolina  unconstitutional.  The  court  says: 
"It  Is  settled  by  previous  adjudications  of 
this  court  tliat  the  respective  states  have 
plenary  powa  to  regulate  the  sale  of  In- 
toxicating liquors  witiiln  tli^  borders,  and 
the  scope  and  extent  of  sudi  r^nlatlons  de- 
pend solely  on  the  Judgment  of  the  lawmak- 
ing power  <a  the  states;  provided,  always, 
they  do  not  transcend  the  limits  of  state  au- 
thority by  Invading  rights  whidi  are  secured 
by  tbe  Constitution  of  the  United  States, 
and  provided  furtlier  that  the  regulatkms  as 
adopted  do  not  operate  a  fflscrlmination 
against  tiie  rights  of  residents  or  citiaens  ct 
other  states  of  the  Union." 

There  are  many  other  authorities  bearing 
on  tblB  question;  but  we  feel  this  opinion 
tias  covered  soflSclent  ground  to  make  the 
position  of  the  court  clear.  Our  research 
has  not  disclosed  a  single  case  in  conflict 
with  tbe  doctrine  of  the  authorities  quoted 
and  cited,  and  none  has  been  called  to  our 
attention,  although  the  question  has  been 
extensively  briefed  and  presented  by  the  At- 
torney General's  office.  The  only  conclusion 
that  we  can  legitimately  arrive  at  is  that 
the  act  in  question  is  not  within  a  reason- 
able exercise  of  the  police  powers  of  the 
state — is  unconstitutional  and  void.  We  may 
observe,  however,  that  alttiough  tbe  law  can- 
not prevent  one  from  having  Intoxicating  liq- 
uors in  his  possession  for  bis  own  use,  yet 
this  court  has  always  held  that  tbe  posses- 
sion of  an  unusual  quantity  of  intoxicating 
liquors  is  a  circumstance  which,  together 
with  other  competent  proof,  is  admissible 
against  the  defendant  in  the  trial  of  cases  in- 
volving Tiolations  of  tbe  prohibitory  statute. 
But  sucb  possession  alone  Is  insufficient  to 
sustain  a  conviction. 

Tbe  writ  Is  allowed,  and  the  petitioner 
discharged. 

FUBMAN,  P.  J.,  and  DOILE,  J.,  concur. 
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RFATB  ▼.  OOPDLAND. 

(Supreme  Oonrt  of  Waihlnyton.    Dea  16^ 
ISU.) 

1.  Cbiuinal  Law  (5  683*)  — Appkal— Dia- 
OBBTiON  or  Trial  Coubt. 

Whether  evidence  ia  admiflsibl*  in  rebottal, 
lather  tbfia  in  cbiet  i«  in  the  discretion  of  the 
court,  which  will  not  be  disturbed  in  absuoe 
of  abase. 

[EO.  Note.— For  other  cases,  see  Criminal 
Law,  Oent  Dig.  H  1615-1617;  Dec.  Dig.  | 
683.*] 

2.  Indioiuknt  and  Iri«bicatioh  (I  188*)— 

iHCLVinD  OmKSES. 

BeoL  ft  Bal.  Code,  I  2413,  makes  erery 
person  gulUy  of  assault  ia  the  first  degree  who, 
with  intent  to  kill,  assaults  another  with  any 
deadly  weapon  or  means  likely  to  produce  death. 
Section  2414  makes  one  guilty  of  assault  in  the 
second  degree  who,  uader  circumstances  not 
amounting  to  an  assault  in  the  first  degree,  shall 
willfully  assault  another  with  an  instrument 
likely  to  produce  bodily  harm.  Section  2168 
irrovides  that  accused  can  be  found  guilty  of  an 
offense,  the  commission  of  which  is  Included 
within  that  with  which  he  is  charged  in  the 
indictment.  Held,  that  one  charged  with  as- 
sault in  the  first  degree,  by  haviug  made  an  as- 
sault with  a  loaded  ebotgun,  and  shot  with  in- 
tent to  willfully  kill,  could  be  conricted  of 
assault  in  the  second  d^ree;  the  only  difference 
in  the  offenses  being  the  absence  m  intent  to 

[Ed.  Note.— For  other  cues,  see  Indictment 
and  Information,  Coit  Dig.  H  582-005;  Dee. 
Dig.  S  189.*] 

3.  Cbiuinal  Law  (|  814*)— IirnrEUOXXOira— 

APPLICABILITT  to  liTIDENCE. 

Where  the  evidence  concluBively  showed 
that  accused  was  either  guilty  of  assault  in 
tbe  first  or  second  degree,  or  not  guilty,  it  was 
not  error  to  refuse  to  submit  the  ftnestlon  of 
assault  and  battery. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law,  Gent  Dig.  8  1979;  Dec.  Dig.  1  814.*] 

Departmoit  1.  Anwal  from  Snptflor 
Court,  King  County;  J.  T.  Bonald,  Judge. 

William  A.  Copeland  was  conTlcted  of  ae- 
sault  in  tbe  second  degree^  and  he  appeals. 
Affirmed. 

James  J.  McCafferty  and  M.  J.  Costello, 
for  appellant  John  F.  Murpby,  Hugh  M. 
Caldwell,  and  H.  B.  Bntler,  for  tlie  State. 

PABKER,  J.  The  defendant  was  charged 
by  Information,  filed  in  the  superior  conrt 
tor  King  coun^,  with  the  crime  of  assault 
in  the  first  d^ee,  as  follows:  "He,  said  Wil- 
liam A.  Copeland.  In  the  county  of  King, 
state  of  Washington,  on  the  12th  day  of  Sep- 
tember, A.  D.  1910.  did  wlllfnUy,  milawful- 
ly.  and  feloniously  make  an  assault  upon  one 
Walter  C.  Knapp  with  a  firearm,  to  wit,  with 
a  shotgun,  th&i  and  there  loaded  with  shot, 
which  he,  said  William  A  Copeland.  then 
and  there  had  and  held,  and  did  then  and 
there  willfully,  unlawfully,  and  feloniously, 
with  said  shotgun,  shoot  at,  toward,  and  into 
the  body  of  said  Walter  C.  Knapp,  with  in- 
tent then  and  there  willfully,  onlawfuUyt 
and  feloniously  to  kill  said  Water  C.  Knapp." 


The  trial  resulted  in  a  verdict  and  Judgment 
against  tbe  defendant,  convicting  him  of  as- 
sault In  the  second  degree  from  which  he 
has  appealed  to  this  court 

It  la  first  contended  that  the  trial  court 
should  have  directed  a  verdict  of  acquittal  In 
appellant's  behalf.  This  seems  to  be  rested 
Dpon  the  theory  that  It  can  be  determined,  as 
a  matter  of  law,  from  the  evidence  that  tbe 
assault  made  by  a^ellant  upon  Knapp  was 
justifiable  upon  the  ground  of  self-defense. 
A  careful  reading  of  the  evidence  convinces 
us  tbat  this  was  clearly  a  question  for  the 
Jury.  There  Is  abundant  evidence  In  the  rec- 
ord to  support  the  view  that  the  assault 
^8  without  legal  Justification.  This  conten- 
tion only  involves  the  credibility  of  witness- 
es, even  assuming  that  appellant  made  out 
a  prima  tsuAe  case  of  s^-defense,  whidi  we 
regard  as  somewhat  doubtful. 

[1]  It  Is  next  oontoided  that  the  txial  court 
erred  in  admlttliig  certain  testimony  offered 
by  the  prosecuting  attorney  in  rebuttal,  mie 
argument  seona  to  be  that  it  was  erroneously 
admitted,  because  It  should  have  been  offered 
in  chief.  An  ecamlnation  of  this  testimony 
shows  that  It  went  but  little.  If  any,  beyond 
being  In  dlre^it  contradiction  of  the  testimony 
offered  In  anwllanf s  behalf,  upon  whldi  his 
theory  of  self-dtfoise  was  rested.  This  tes- 
timony was  admissible,  In  so  far  as  It  con- 
tradicted that  testimony;  and,  so  ^r  as  It 
went  beyond  that.  It  was  at  most  only  cumu- 
lative of  the  state's  evidence  In  chief.  This 
would.  In  any  event,  present  only  a  question 
of  the  trial  court's  discretion,  which  was 
clearly  not  abused.  State  v.  Klein,  10  Wash. 
368,  53  Pac.  364;  12  Oyc.  557. 

[2]  It  is  next  contended  that  the  Judgment 
Is  erroneous,  In  that  a  conviction  of  assault 
In  the  second  degree  cannot  lawfully  be  had 
under  this  Information.  This  presents  tbe 
Inquiry,  Is  the  crime  of  assault  In  the  second 
degree  necessarily  Included  In  the  crime  of 
assault  In  the  first  degree,  as  charged  In 
this  Information?  An  affirmative  answer  to 
this  question  will  necessarily  sustain  the  con- 
viction under  section  2168,  Rem.  &  Bal. 
Code.  The  acts  constituting  assault  In  the 
first  degree,  In  so  far  as  we  need  notice  such 
acts  here,  are  defined  by  section  2413,  Rem. 
&  Bal.  Code,  as  follows:  "Every  person  who, 
with  Intent  to  kill  a  human  being,  *  «  « 
(1)  shall  assault  another  with  a  firearm  or 
any  deadly  weapon  or  by  any  force  or  means 
likely  to  produce  death,  •  •  •  shall  be 
guilty  of  assault  In  the  first  degree."  Tbe 
Information  charges  this  crime  against  the 
appellant,  charging  both  the  assault  with 
a  firearm  and  the  int^t  to  kill.  The  acts 
constituting  assault  In  the  second  degree, 
la  so  far  as  we  need  notice  sndi  acts  here, 
are  defined  by  section  2414,  Rem.  &  Bal. 
Code,  as  follows:  "Every  person  who,  under 
circumstances  not  amoautlng  to  an  assault 
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Id  the  first  degree,  •  *  *  (4)  abaU  wiU- 
fuUy  assault  anotber  with  a  weapon  or  other 
Instrument  or  thing  likely  to  produce  bodily 
harm,  •  •  •  shall  be  guilty  of  aasanlt 
in  the  second  degree."  It  will  be  noticed 
that  assault  in  the  second  degree  does  not 
involve  any  particular  intent,  as  does  assault 
In  the  first  d^ree,  and  therefore,  of  course, 
does  not  require  the  charge  of  any  particular 
Intent  In  the  Information,  as  Is  necessary  in 
charging  assault  in  the  first  degree.  It 
seems  plain  then  that  if  we  ignore  the  alle- 
gation of  this  information  of  the  particular 
Intent  to  kill  we  hare  a  complete  and  perfect 
charge  of  assault  in  the  second  degree,  be- 
cause there  Is  still  left  In  the  information 
a  charge  of  facts  constituting  assault  In  the 
second  degree,  under  the  provisions  of  sec- 
tion 2414,  above  quoted.  This  view  is  sup- 
ported by  the  following  authorities:  Clark 
v.  Territory,  1  Wash.  T.  68 ;  White  v.  Terri- 
tory, 8  Wash.  T.  897,  19  Pac.  87  ;  State  t. 
Klein,  19  Wash.  368,  53  Pac.  364. 

Counsel  for  appellant  rely  upon  State  v. 
Acklea,  8  Wash.  4^,  36  Pac.  597,  where  this 
court  held,  under  an  Information  charging 
assault  with  lotentloD  to  commit  mnrder, 
that  the  accused  could  not  be  convicted  of  an 
assault  with  a  deadly  weapon  with  intrait  to 
do  bodily  harm.  The  reason  of  that  decision, 
however,  is  found  in  the  fact  that  the  sup- 
posed lectser  crime  which  the  jury  assumed  to 
find  the  defendant  guilty  of  was  by  statutory 
definiUon  found  to  include  elements  which 
were  not  covered  by  the  information;  nor 
were  they  necessarily  included  In  the  crime 
of  assault  with  intent  to  commit  murder.  As 
stated  by  the  court  In  that  opinion,  at  page 
46S  of  8  Waah^  at  page  688  of  36  Pac.:  "Un- 
der our  statute^  an  assault  with  a  deadly 
weapon,  with  intent  to  inflict  upon  the  per- 
son of  anotber  a  bodily  Injury,  Is  made  a 
felony  only  upon  Uie  express  condition  that 
the  assault  la  without  considerable  provoca- 


tion, or  where  the  circumstances  of  the  as- 
sault show  a  willful,  malignant,  and  aban- 
doned heart.  Penal  Code,  i  23.  And  where 
an  act  la  punishable  in  a  particular  manner, 
under  certain  conditions,  these  conditions 
must  be  set  forth,  so  as  to  show  that  the  act 
Is  punishable.  1  Whart.  Grim.  Law,  |  192." 
These  elements  the  court  concluded  were  not 
covered  by  the  information,  and  were  not 
necessarily  Included  in  the  higher  crime 
charged.  In  the  present  case,  the  lesser 
crime  Is  not  distinguishable  from  the  higher 
by  having,  as  an  dement  th«-eof,  a  different 
particular  intent,  or  any  other  different  ele- 
ment, &B  In  the  Ackles  Case;  but  it  Is  dis- 
tinguishable from  the  h^her  crime  charged 
only  by  the  absence  of  a  particular  Int^t, 
and  by  the  use  of  a  weapon  "Ukely  to  pro- 
duce bodily  harm,"  Instead  of  one  "likely  to 
produce  death."  Of  course,  a  weapon  likely 
to  produce  death  Is  also  one  llk61y  to  pro- 
duce bodily  harm.  The  case  of  State  v.  Sni- 
der, 32  Wash.  299,  73  Pac.  365,  while  adhere 
Ing  to  the  views  expressed  in  State  v.  Acklea, 
also  shows  bow  the  lesser  ofTense  of  assault 
and  battery  la  Included  in  the  charge  of  as- 
sault with  intent  to  kill,  made  in  that  case. 
There  the  court,  by  eliminating  the  element 
of  intent,  held  that  the  Information  contain- 
ed a  complete  charge  of  assault  and  battery. 
This  theory,  we  are  of  the  opinion,  will  suih 
port  this  conviction. 

[3]  It  is  finally  contended  that  the  trial 
court  erred  in  the  declining  to  charge  that 
the  defendant  might  be  found  guilty  of  aa- 
aault  and  battery.  This  was  not  error,  be- 
cause the  evidence  conclusively  shows  that 
the  defendant  was  guUty  of  assault  in  tbe 
first  or  second  degree,  or  was  not  guilty  of 
any  crime. 

The  judgment  la  affirmed. 

DUNBAB,  O.  J.,  and  IfOTJNT,  FtTLLBB- 
TON,  and  GOSB.  JJ.,  concur. 
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STATE  T.  O'BRIBN. 

(Supreme  ODort  of  Washington.  Dec.  9,  1911.) 

1.  CKDOHAL   ]jA.W    (f  008*}— GONTINUANCB— 

Abbkitt    WttmSBU— Dilxoshoe— Nbcib- 

SITT. 

To  entitle  aceoaed  to  a  oontinoance  on  the 
^ound  of  absence  of  witnesses,  diligence  to 
procure  their  attendance  moat  be  eliown. 

[Ed.  Note. — F\>r  other  caaee,  eee  Criminal 
Lew,  dent.  Dig.  S|  1S35-1341;  Dee.  Dig.  1 

2.  CHinNAL  liiw  (8  B94*)— CoimNUAKC*— 
Absent  Wtrnnssn— Jddicxai.  Dibcbetion. 

There  was  no  abuse  of  diacretfon  in  refus- 
ing accused  a  condnnance  on  the  ground  of  ab- 
MDca  of  a  wltnesi,  where  the  case  had  been 
once  continued  upon  a  like  ahowinjr,  and  no 
subpoena  had  been  iaaned  or  serred.  thongb  the 
witness  was  present  when  the  case  waa  orig- 
inally set  for  triaL 

[£!d.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  H  1321. 1322,  1832;  Dee.  Dig. 
1  594.*] 

8.  Assault  ahd  Battebt  (|  90*)— Bvidbvok 

~ADuiasiBii:.iTT. 

In  an  assault  and  battery  prosecution,  It 
was  proper  to  exclude  evideni^  as  to  the  char- 
acter of  the  wound  biflicted  and  as  to  the  ac- 
tual causa  of  the  assaulted  person's  death, 
though  the  state's  attorney  in  opening  told  the 
jury  that  the  person  assaulted  had  died,  where 
the  court  instructed  that  the  remark  ahould  be 
considered  only  as  acoounting  for  decedent's  ab- 
aence  as  a  witneo. 

[Ed.  Notftr— For  other  cases,  see  Assault  and 
Battery,  Gent.  Dig.  |  185;  Dec.  Di«.  {  9a*] 

4.  OsnaiVAL  L4W  (i  448*)— Etidencb— Opin- 
ions. 

Since  one's  character  is  beat  evidenced  by 
general  reputation,  it  waa  not  error,  in  an  as- 
sault and  battery  trial,  to  exclude  a  question 
whether  the  person  assaulted  was  peaceable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  (Dig.  t  104S;  Dec  Dig.  |  418.*] 

6.  OBiHinAx.  Law  (f  1172*)— Appbai#— Hask- 

LEBB  IteBOB— InSTBUCTIONS. 

It  was  not  reTersibte  error  to  give  instruc- 
tions requested  by  the  state,  though  coi^es 
thereof  were  not  filed  with  the  clerk*  oar  served 
upon  defendant's  MHinsel,  as  required  by  a  local 
rule  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r«w.  Cent  Dig.  fS  3164-31ST;   Dec.  Dig.  % 

1172.  *] 

6.  Cbiuinai,  Law  (]  1173*)— Appkal— Habm- 

LEB8  EbBOB— iNSTBUCnOnS. 

Any  error  in  refusing  to  give  instructions 
requested  by  defendant,  on  the  ground  that  the 
requests  were  made  too  late,  was  harmless, 
where  it  is  not  claimed  that  the  instructions 
given  did  not  state  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oent  Dig.  SS  S164-3168;   Dec  Dig.  1 

1173.  *] 

7.  Cbiuihal  Law  (i  1159*)— Afpbai^Vkb- 

DIOT— CONGLUSIVKnEBS. 

The  weight  of  the  evidence  is  for  the  jury 
in  the  trial  oonit. 

[Ed.  Note.— SV»  oQux  cases,  see  GHminal 
Law,  Cent  Dig.  ||  8074-Sora;  Dec  Dig.  | 
1109.*] 

8.  Cbimznal  Law  (k  1156*)~ApnAL— Dxa- 
CBETion  OF  TxuL  Cousx— Mfmons  tob 
Nbw  Tbiai» 

Appellate  courts  will  rarely  control  the 
diacietioB  of  a  trial  court  Id  granting  or  deny- 


ing a  new  trial  on  the  ground  of  newly  dis- 
covered evidence. 

[Ed.  Note.— -For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  a067-Wl;  Dec  Dig.  S 
11B6.*] 

9.  CsnONAL  Law  ({  989*)  — Nbw  Tbial— 
Nbwlt  Dibcotkbbd  EviDBncB— DiLiGinox. 
Application  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  should  show  dili- 
gence to  procure  it  at  tiie  former  trial;  a  stats- 
meat  of  api^cant's  conclusion  that  diligenee 
was  had  being  Insnffident 

[Ed.  Note— For  othor  eases,  see  GHminal 
Law,  Cent  Dig.  H  2S18-2828;  Dec  Dig.  | 
939.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Jodgc 

William  P.  O'Brien  was  convicted  of  as- 
sault^ and  he  appeals.  Affirmed. 

James  B.  Metcalfe^  for  app^Oant  John  F. 
Murphy  and  Alfred  H.  Lundln,  for  the  State. 

GHADWIGK,  J.  Defentot  was  conTictad 
of  the  orlme  ct  aasanlt  In  the  second  degree. 
Error  Is  predicated  npon  sereral  assign- 
ments,  which  we  wHl  dlscnw  In  the  order  In 
which  they  are  ivesented. 

[1, 2]  1.  It  Is  arged  that  the  court  erred  In 
refnidng  to  grant  a  contlniiance  of  the  trial 
from  February  28d  until  March  2d,  a  period 
of  nine  days,  in  order  to  procure  the  at- 
tendance of  a  wltiuss.  It  seems  that  one 
Ghtlstlansen  was  a  witness  to  a  port  of  tiie 
affray;  that  he  was  presimt  on  Decembw 
20th,  whan  the  case  was  set  for  trial,  tmt 
was  put  over  on  account  of  the  congested 
condition  of  the  docket  It  was  eqiected 
that  Christiansoi  would  be  present  on  Febru- 
ary 23d,  and  it  la  likely  tiiat  he  would  have 
been,  but  for  the  wredc  ut  tiia  steamer  Cot- 
tage City,  (HI  irtiidi  he  was  engaged  as 
quartermaster.  Tba  wrecft  occurred  In  the 
Dortheni  waters,  and  CSiristlansen  waa  trans- 
ferred to  another  ship  that  could  not  be 
expected  to  arrlTe  In  port  b^re  Mardi  2d. 
This  court  is  committed  to  the  rule  that  In 
all  sucb  cases  there  must  be  a  show  of  dUt 
gence.  The  case  had  beesi  once  continued  up- 
on a  like  showing.  No  auhpcsna  had  been 
Issued  or  aerred;  nor  is  it  made  certain  that 
Cbristtansen  would  have  been  wUUng  to  vol- 
untarily follow  the  fortunes  of  the  caae. 
Tbuwfbre,  in  audi  cases  this  and  other  courts ' 
have  held  that  a  ahow  of  diligence  la  beat 
evidenced  by  putting,  or  attempting  to  put, 
a  prospective  wltneaa  under  those  restraints 
which  have  been  provided  statute.  To 
say  that.  If  a  prospeetive  witness  were  pres- 
ent he  would  testify  In  a  given  way,  or  that 
he  promlaed  to  be  present  and  so  teatlfy,  may 
not  be  mougta  to  aattafy  the  law.  It  must 
be  made  to  appear  reaamably  cvtaln  that 
he  will  be  preaent,  and  amtellato  coorta  have 
been  loath  to  Interfere  with  the  discretlfm 
of  trial  Judges  in  dmylng  continuances,  when 
afta  lapse  of  time  there  is  no  abowing  that 
the  aid  itf  the  court  has  bean  eonght  by  the 
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part;.  We  find  no  abuse  of  discretion  in  this 
order  of  the  court  State  t.  Brooks,  4  Wash. 

328,  30  Pac.  147. 

[3]  2.  It  Is  urged  that  the  court  erred  in 
excluding  testimony  showing  the  character  of 
the  wound  Inflicted.  The  vice  of  this  ruling 
is  alleged  to  lie  in  the  fact  that  the  state's 
attorney  had,  in  making  his  opening  state- 
ment, told  the  jury  that  the  party  assaulted 
had  since  died,  thus  conTeylng  to  the  minds 
of  the  Jury  that  he  had  died  of  the  wound 
which  defendant  had  Inflicted.  It  is  argued 
that  this  remark  and  the  ruling  of  the  court 
is  enough  to  destroy  the  presumption  of  In- 
nocence and  Invite  a  verdict  of  guilty,  be- 
cause the  victim  of  the  assault  was  dead. 
We  Snd  It  impossible  to  follow  counsel  in 
this  argument  The  court  in  words  twice 
told  the  jury  that  the  remark  objected  to 
sliould  not  be  considered,  further  than  to  ac- 
count for  the  absence  of  the  party  as  a  wit- 
ness. This,  coupled  with  the  fact  that  un- 
der the  charge  the  mamier  of  death  was  an 
immaterial  question,  makes  it  reasonably  cer- 
tain that  the  Jury  was  not  misled  to  the 
prejudice  of  the  defendant  Aside  from  this, 
we  find  that  the  attending  physician  describ- 
ed the  wound  so  that  defendant's  contention 
In  this  behalf  was  probably  covered  In  any 
event 

8.  The  refusal  of  the  court  to  hear  evi- 
dence as  to  the  actual  cause  of  the  death  of 
the  assaulted  one  was  not  error.  This  as- 
signment is  controlled  our  discossion  of 
ass^inment  2. 

[41  4.  The  following  questlcoi  was  put  to 
a  witness:  "What  sort  of  a  man  was  Mr, 
Smith — a  peaceable  man?"  Amwer:  "No." 
This  was  objected  to,  and  the  objection  was 
sustained;  but  the  answer  was  not  stricken 
by  the  court  But,  assuming  that  it  was  so 
understood  by  the  jury,  it  is  said  that  the 
court  erred  in  excluding  evidence  of  the 
quarrelsome  and  Insulting  diaracter  of  the 
party  "who  made  the  first  assault."  We  as- 
sume tiut  counsel  directs  this  contention  to 
the  exclusion  of  the  testimony  Just  quoted, 
for  several  witnesses  tesUfled  to  the  peace- 
able character  of  the  defendant  But  it  will 
be  seen  that  the  grounds  npon  which  counsel 
bases  his  contention  are  not  tenable.  "Who 
made  the  first  assault"  was  a  question  for 
the  jury  under  the  evidence.  But  upon  prin- 
ciple the  exclusion  of  tlie  testimony  was  not 
error.  The  opinion  of  the  witness  would  not 
t>e  competent  evidence.  The  true  fact  might 
be  oitlrdy  different,  and  the  law,  except  in 
certain  excepted  instances,  not  now  necessary 
to  be  considered,  has  been  settled  upon  the 
premise  that  the  fact  of  diaracter  Is  best 
evidenced  by  proof  of  g^wal  reputation. 
The  case  of  People  v.  Eenyon,  «3  Mich.  19, 
52  N.  W.  1033,  is  relied  on  to  sustain  appel- 
lant's position.  It  was  there  held  to  be  er- 
ror to  exclude  evidence  of  the  quarrelsome 
disposition  of  the  prosecuting  witness  after 
the  state  had  gone  into  the  diaractw  and 
disposition  of  the  defendant  But  reference 


to  that  case  will  show  that  the  inquiry  was 
directed  to  the  prosecuting  witness  himself, 
when  under  croes-examlnation.  It  has  ever 
been  the  law  that  one  who  offers  himself  as 
a  witness  Is  bound  to  disclose  his  motive  and 
disposition.  But  the  rule  which  allows  this 
inquiry  on  cross-examination  is  not  inconsist- 
ent with,  but  is  in  harmony  with,  the  rule 
that,  If  others  speak  of  the  general  character 
of  a  person.  It  must  be  by  way  of  reputation. 
To  hold  otherwise  would  be  to  substitute  the 
judgment  of  a  witness  for  that  of  the  jury. 

[f  ]  5.  It  is  complained  that  the  court  erred 
In  giving  the  entire  Instructions  requested  by 
the  state.  Three  copies  of  the  requested  in- 
structions were  not  filed  with  the  clerk,  nor 
a  copy  thereof  served  upon  defendant's  coun- 
sel, as  required  by  rule  12  of  the  special  rules 
adopted  by  the  several  judges  sitting  in  King 
county  for  the  guidance  of  their  court  It 
is  unnecessary  to  quote  the  rule.  In  order  to 
show  the  ImpossibUlty  of  giving  It  literal  ap- 
plication; for  we  have  heretof(tre  held  that 
cases  will  not  be  reversed  because  of  non- 
observance  of  some  rule  of  court.  In  Syl- 
vester V.  Olson,  115  Pac.  175,  we  said:  "How 
far  local  rules  of  procedure  are  to  be  held 
binding  is  a  question  whldi  has  been  various- 
ly decided  by  the  courts  of  this  coimtry.  18 
Ency.  PI.  &  Pr.  p.  1269.  But  generally 
speaking,  it  may  be  said  that  the  observance 
of  such  rules  lies  within  the  discretion  of 
the  trial  Judge.  We  now  recall  but  one  case 
in  our  own  reports  where  this  question  was 
considered.  It  was  held,  in  Washington 
Bank  V.  Horn,  24  Wash.  299,  64  Pac  634, 
that  a  role  might,  for  good  reason,'  be  sus- 
pended, implying  that  the  reasons  might  i«Bt 
In  gremio  Judlds." 

[<]  6.  The  court  refused  to  give  any  of  the 
instructions  requested  by  defendant  be-, 
cause,  as  the  court  held,  under  rule  12  they 
came  too  late.  The  reason  assigned  may  not 
be  tenable;  for  it  would  seem  that  a  request 
for  a  proper  instruction  would  be  timely,  if 
made  at  any  time  before  the  court  Instructed 
the  Jury.  But  It  is  not  contended  that  the  In- 
structions as  given  do  not  state  the  law  of 
the  case,  and,  unless  the  law  Is  overlooked 
or  misapplied  to  the  disadvantage  of  the 
party,  there  can  be  no  legal  prejudice. 

[7-9]  7.  This  assignment  goes  to  the  re- 
fusal of  the  court  to  grant  a  new  trial  for 
errors  in  law  occurring  at  the  trial ;  that  the 
verdict  is  contrary  to  the  law  and  evidence; 
and  newly  discovered  evidence.  The  first 
ground  is  covered  by  our  former  discussions, 
and  the  second  by  the  rule  that  the  weight 
of  the  evidence  was  for  the  Jury.  Defendant 
discovered,  a  day  or  two  after  the  triH,  that 
one  Myers  might  have  known  something  of 
the  crime  charged.  Myers  was  th^  at  Janes- 
Tille,  Wis.  Counsel  for  defoidant  sent  the 
following  tel^am:  "In  case  state  against 
Captain  O'Brien  und^tand  you  can  testify 
as  follows:  Saw  shooting.  Two  mea  came 
out  of  the  house  about  the  same  time.  Tbe 
shots  were  fired  while  the  iaxget  man  was 
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prostrate.  If  you  can  testify  In  rabstance  as 
stated  wire  folly  at  once.  Answer  paid." 
He  received  tbe  following  reply:  '^o  Gen. 
Jas.  B.  Metcalfe,  Padflc  Bldg.,  Seattle,  Wash. 
Can  swear  substantially  as  asked  but  most 
send  expense  money  also.  I  hare  business 
here  for  at  least  a  week."  Defendant  says: 
"No  diligence  on  affiant's  part  coald  bare 
secured  said  erldence."  Aside  from  the  fact 
that  appellate  courts  will  rarely  overrule  the 
discretion  of  the  trial  court  In  granting  or 
denying  a  motion  for  a  new  trial,  made  on 
the  grounds  of  newly  discovered  evidence, 
for  tbe  showing  In  support  of  such  motions 
must  be  measured  by  reference  to  the  evi- 
dence allured  to  be  newly  dlscoTcred,  the  ev- 
idence as  disclosed  on  the  trial,  and  the  prob- 
able consequences  of  a  new  trial,  we  think 
no  showing  of  diligence  la  disclosed  by  the 
supporting  affidavits.  It  Is  not  enough  to 
show  that  there  was  dU^nce.  Diligence  is 
a  fact  and  not  a  conclusion,  and  to  show  it 
drcnmstances  must  be  so  set  forth  that  the 
court,  rather  than  the  party,  can  say  that 
there  was  diligence.  In  this  case,  it  Is  not 
even  shown  how  or  from  whom  the  informa- 
tion was  obtained,  so  that  an  inference  of 
diligence  might  be  drawn. 
Finding  no  error,  the  Judgment  Is  affirmed. 

DUNBAR,  G.  J.,  and  MORRIS.  CROW, 
and  ELLIS,  JJ.,  concur. 


BABKBB  T.  8ART0RI  et  aL 
(Supreme  Court  of  Washington.   Dec.  1^  Idll.) 

1.  Bills  asd  Nona  d  327*)  —  Bona  Fide 

HOLDBBS. 

Persons  acquhrlng  a  negotiable  note  before 
maturity,  without  notice  of  any  defect  or  want 
of  consideratioo  as  between  the  makers  and 
payee,  are  holders  In  due  conne. 

[Ed.  Note.— For  other  caaeB,  we  Bills  and 
Notes,  Cent  Dig.  I  792;  Dec  Dig.  {  327.*] 

2.  Bills  ahd  Notxs  ({  370*)  —  Negotiabub 
Instbcicentb  to  Bona  Pidk  Holuebs. 

While  a  note,  declared  void  by  statute,  la 
void  in  the  hands  of  even  a  bona  fide  bolder,  a 
note  merely  adjudged  by  the  conrt  to  be  invalid 
for  failure  of  consideration,  etc.,  is  void  only  in 
the  bauds  of  the  original  parties,  or  persona 
charged  with  notice  of  tbe  la<^  of  conaideration, 
and  not  in  the  bands  of  a  bona  fide  purchaser 
for  value. 

[EU.  Note.— For  otiier  cases,  see  Bills  and 
Notee.  Cent  Dig.  |  96S;  Dec  Dig.  8  S70.*] 

3.  Bills  and  Nom  Q  167^— Nxootxablb 

ZNBTBUiaNTS. 

A  note,  reciting  that  two  years  after  data, 
without  grace,  for  value  received,  tbe  signers 
promised  to  pay  to  the  order  of  a  person  named 
$1,000,  with  9  per  cent  interest  from  date  natit 
yald,  interest  to  be  paid  semlannoallT.  and,  if 
not  so  paid,  to  bear  interest  after  delinquency 
until  date  at  tbe  rate  of  9  per  cent,  was  a  ne- 
gotiable instrument;  Bern,  ft  Bat  Code,  I  33^, 
requiring  a.  negotiaUe  instrument  to  contain  an 
nneottdiflonal  jvomlse  or  order  topay  a  sum 
certain  In  mon^;  and  section  8393  ivoviding 
that  the  sum  payaUe  is  a  sum  eertam  within 


the  act,  though  it  be  paid  with  Interest,  or  by  ^ 
stated  installmenta,  witii  a  provialon  that  upon 
default  in  payment  of  any  Installment,  or  In* 
terest,  the  whole  shall  become  due. 

[Ed.  Note.— For  other  caaes,  see  Bills  and 
Notes.  Gent  Dig.  U  399-100;  Dec  Dig.  f 
157.*] 

4.  Bills  and  Notbb  (|  167*)— GoNaiaiTcnoN 

OF  MoniOAGBS. 

Notes  were  secured  by  mortgages,  executed 
on  the  same  date,  wlilat  stipulate  that  the 
makw  should  pay.  In  addition  to  the  principal 
debt  and  Interest,  sudi  sums  as  mortgagee  might 
be  required  to  incur  for  Insurance,  taxes,  assess- 
ments, and  cbargea  on  Ae  land,  eta  fieU,  that 
the  provisions  in  the  mortgages  were  not  Im- 
ported into  tbe  notes  secured  therebyt  so  as  to 
make  tbe  notes  nonnegotiable. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  418,  410;  Dec.  Dig.  8 
lOT.*] 

0.  CONTEAOTS  (I  164*>— OoNSTBuernoN— Sep- 

ABATV  WBITINOS. 

The  rule  as  to  construing  Instruments  to- 
gether merely  means  that  If  the  provisions  of 
one  instrument  limit,  explain,  or  affect  the 
provisions  of  another  such  lioiltationa  will  be 
giv«i  effect  as  between  the  parties  and  persons 
having  notice  thereof.  In  order  to  carry  out  the 
intent  of  the  original  parties;  and  It  should 
not  be  applied  to  import  the  provisions  of  one 
instrument  into  another,  contrary  to  the  inten- 
tion ot  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  746-748;  Dec.  Dig.  |  164.*] 

6b  BnxB  AiTD  Noxu  (I  8ti*)— BoHA  Vxom 

PUBCHASSBS. 

The  purchasers  of  a  negotiable  note  were 
only  bound  to  Inquire  into  the  regularity  of  the 
indorsement  thereon,  If  tiie  only  uregularlty  on 
the  face  of  the  note  was  that  it  wu  not  In- 
dorsed by  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  U  SSO-ftU;  Dec  Dig.  f 
342.*] 

Department  1.  Appeal  from  Superior 
Court,  Khig  County;  J.  T.  Ronald,  Judge 

Action  by  Patrick  Barker  against  K.  Sar- 
tor! and  another.  From  a  judgment  for  de- 
fendants, plaintiff  aroealfl.  Afllrmed. 

Boward  O.  Dnift  and  A.  B.  Bntherfoicdt 
for  appellant.  Gbaa.  F.  Mnnday  and  Bava* 
man  ft  Keller,  for  respondenta. 


MOUNT,  J.  In  the  year  1910  the  dty  of 
Seattle  began  proceedings  to  condemn  certain 
lots  for  park  purposes.  Among  these  were 
lots  6  and  7,  block  1,  Columbia  Terrace  addi- 
tion, and  lot  7,  block  24,  of  Squire's  Lake- 
side addition.  These  lots  were  owned  by 
Patrick  BarkCT,  who  was  made  a  party  to 
the  condemnation  proceeding.  Vpon  a  trial 
of  the  condemnation  case,  Mr.  Barker  was 
awarded  $2,200  for  the  lots  In  Columbia  Ter- 
race addition,  and  ¥1,013  for  the  lots  In 
Squire's  Lakeside  addition.  After  these 
awards  were  made  and  tbe  money  paid  into 
court,  R.  Sartorl,  who  claimed  to  hold  a  mort- 
gage Hen  on  lot  7,  block  4,  above  stated,  for 
fl,000  and  Interest,  and  the  Seattle  National 
Bank,  which  claimed  to  hold  a  mortgage  on 
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tbe  other  two  lots  for  92.200  and  Interest, 
were  brought  Into  the  case  upon  petition  of 
the  ci^.  These  parties  thereupon  set  up  their 
mortgages,  claiming  to  be  purchasers  of  the 
notes  secured  tberebj,  before  maturity,  for 
value,  and  In  good  faith,  and  petitioned  tbe 
court  for  the  application  of  tbe  fands  to  tBe 
payment  of  tbeir  respectlTe  mortgage  Hens. 
Patrick  Barker  answered  these  petitions,  de- 
nying execution  of  the  instruments,  and  alleg- 
ing afflrmatlvely  that  both  were  void  for 
want  of  consideration.  Upon  Issues  thus 
made,  the  trial  court  wae  of  tbe  opinion  that 
Barker  executed  the  notes  and  mortgages 
whlcb  were  liens  upon  the  premises  covered 
by  the  rapectlTe  mortgages,  and  that  the  pe- 
titioners were  holders  in  good  faith,  before 
maturity,  and  therefore  entered  orders,  di- 
recting the  application  of  the  funds  remain- 
ing after  cffltaln  prior  liena  were  paid  to  tbe 
satisfaction  tit  the  petitioners'  claims.  Mr. 
Barker  baa  appealed  from  these  orders.  Both 
cases  defend  Qpon  tbe  same  state  of  tacts, 
and  were  tried  as  one. 

[It  2]  Appellant  argues  that  the  notes  and 
mortgages  glren  for  their  security  are  void, 
because  they  were  executed  without  consider- 
atltm  passing  to  Mr.  Barker.  It  may  be  true 
that  no  consideration  passed,  but  the  court 
found,  and  tbe  evidence  Is  clearly  suflldent 
to  show,  that  Mr.  Barker  executed  the  notes 
and  mortgages.  It  was  not  disputed  that  Mr. 
Sartori  and  the  Seattie  National  Bank  ac- 
quired  the  paper,  for  Talne,  before  maturity, 
without  notice  of  any  defect  or  want  of  con. 
elderation  between  the  makers  and  tbe  orig- 
inal payee.  It  is  clear,  therefore,  that  these 
respondents  are  holders  In  due  course,  pro- 
vided tbe  paper  Is  n^tiable.  Graj  t.  Boyle, 
65  Wash.  67S,  104  Fac.  828, 138  Am.  St  Bep. 
1042.  In  that  case  the  court  quoted  tbe  rule 
in  such  cases  from  Vallett  Parker,  6  Wend. 
(N.  Y.)  615,  as  follows:  "Wherever  the  stat- 
utes declare  notes  void,  they  are,  and  must 
be  so,  In  the  bands  of  erexy  holder;  but, 
where  they  are  adjudged  by  the  court  to  be 
so  for  failure,  or  tbe  lll^Uty,  of  the  con- 
sideration, they  are  void  only  In  the  hands 
of  tbe  original  parties,  or  those  who  are 
<^rgeable  wltb  or  have  bod  notice  of  the 
consideration."  This  Is  decisive  of  that  ques- 
tion. 

[S,  4]  It  is  next  argued  that  the  paper  was 
not  negotiable.  The  notes  contain  similar 
prorislons.  One  of  them  recites:  "Two  years 
after  date,  without  grace,  for  value  received, 
I  promise  to  pay  to  the  order  of  H.  P.  Wol- 
cott  the  sum  of  |1,00(^  with  interest  at  the 
rate  of  9  per  cent,  per  annum  from  date  un- 
til paid.  Interest  to  be  paid  semi-annually, 
and  If  not  so  paid  to  bear  Interest  after  de- 
linquency until  paid  at  the  rate  of  9  per  cent 
pw  annum."  The  notes  wwe  secured  by 
mortgages,  which  contain  stipulations  requir- 
ing tbe  maker  to  pay.  In  addition  to  tbe  prin- 
cipal debt  and  Interest,  such  sums  as  the 
mortgagee  may  be  required  to  Incur  for  In- 


surance, taxes,  assessments,  and  chafes  on 
the  land,  etc.  It  Is  argued  (1)  that  the  pro- 
vision in  the  notes  renders  them  nncertaia 
as  to  the  amount  to  be  paid  at  maturity,  be- 
cause If  the  interest  is  not  paid  at  oeitaln 
fixed  periods  such  past-due  Interest  beats  In- 
terest;  and  (2)  that  the  mortgages  bearing 
the  same  date  as  the  notes  are  assumed  to 
have  been  made  at  the  same  time  as  tbe 
notes,  and  the  two  Instruments  must  be  con- 
strued as  one  contract,  and  therefore  are  en- 
tirely uncertain  as  to  the  amounts  to  be  paid 
at  maturity.   Our  statute,  at  section  3392, 
Bern.  &  Bal.  Code,  defines  a  negotiable  in- 
stmmoit,  and  declares  that  it  "must  contain 
an  unconditional  promise  or  order  to  pay  t 
sum  certain  In  money."    The  next  section 
provides:  "S  3393.  Tbe  sum  payaIHe  Is  a  smn 
certain  within  tbe  meaning  of  this  act,  al- 
though it  la  to  be  paid  (1)  with  Interest;  or 
(2)  by  stated  Installmatts;  or  (3)  by  stated 
installmokts,  wltb  a  provision  that  upon  de- 
fault In  payment  of  any  Installmoit  or  ot 
Interest,  tbe  whole  shall  become  due;  or 
*   *   *  (5)  with  costs  of  collection  or  ao 
attorney's  £ee.  In  case  payment  shall  not  tie 
made  at  maturity.**   It  Is  apparent  that  tlu 
notes  In  this  case  vrere  negotiable  Instrumeota 
within  this  mle^  because  they  were  in  writ- 
ing, signed  by  the  maker,  and  ocmtaln  as 
unconditional  promise  to  pay  a  sum  certals 
In  monc^.   The  fact  that  tbe  Interest  yna 
payable  In  installments  does  not  render  Qie 
notes  uncertain,  for  the  statute  eqiressly  pro- 
vides that  payments  may  be  made  Install- 
menta.   This  applies  as  well  to  Interest  ai 
to  the  prlndpaL   The  argummd  made 
counsel,  that  an  installment  may  not  be  paid 
when  du^  and  therefore  the  Instrament  would 
not  show  npon  its  fSace  wbat  amount  wonld 
be  doe  at  maturity,  would  apply  eqnaUy  to 
the  principal,  where  payable  by  InstaHmeufs. 
There  are  cases  which  hold  that  notes  like 
these  are  uncertain,  and  therefore  not  nego- 
tiable, as,  for  exanqilc^  Cornish  v.  Woolvo^ 
ton,  32  Moat  406,  SI  Poc.  4^  108  Am.  St 
Bep.  696,  and  Davis  t.  Brady*  17  8.  D.  Sll. 
97  N.  W.  719;  but  those  were  cases  wbidi 
were  based  npon  statutory  iwovlaions  unlike 
ours.    We  ore  satlsfled  that  tbe  provisions 
of  the  mortgagee  were  not  imported  into  tiM 
notes,  80  as  to  render  them  nmmegotlable. 

[S]  OQie  rule  la  veil  stated  in  Thorpe  v. 
Minedman,  123  Wis.  140,  101  N.  W.  417,  68 
L.  B.  A.  146,  107  Am.  St  Bep.  lOOS,  as  fU- 
lows:  "Tbe  mle  that  Instrumoila  are  to  to 
construed  together  does  not  lead  to  this  re- 
sult Construing  together  simply  means  that, 
U  t^ere  be  any  provlskms  In  one  Instnunent 
limiting,  exidslnlng,  or  otherwise  affectfaic 
the  provljdon  of  another,  th^  will  be  given 
effect  as  betweoi  tbe  parties  ttwmadvei  and 
all  persons  diarged  with  notice,  so  that  tbe 
Intoit  of  tiie  parties  may  be  carried  ont  and 
the  whole  agreement  actoaUy  made  nay  be 
effectuated.  This  does  not  mean  that  tbe 
provlskms  of  one  instrumoit  are  liq^otted 
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bodily  Into  another,  contrary  to  tbe  Intent  of 
the  parties.  They  may  be  Intended  to  be 
separate  Instruments,  and  to  provide  for 
ttrely  different  things,  as  tn  the  very  case  be- 
fore ns.  The  note  Is  given  as  evidence  of 
the  debt,  and  to  fix  the  terms  and  time  of 
payment  It  Is  usually  complete  In  Itself — a 
single,  absolute  obligation.  The  purpose  of 
the  mortgage  is  simply  to  pledge  certain 
property  as  securi^  for  the  payment  of  the 
note.  The  agreements  which  It  contains  ordi- 
narily have  no  bearing  on  the  absolute  en- 
gagements of  the  note,  but  simply  relate  to 
the  preservation  of  the  security  given  by  Its 
terms,  such  as  the  payment  of  taxes,  the  in- 
surance of  the  houses,  and  the  like.  While  the 
two  instrmnents  will  be  construed  together 
wherever  the  question  as  to  the  nature  of  the 
actual  transaction  becomes  material,  this  does 
not  mean  that  the  mortgage  becomes  incor- 
porated Into  the  note,  nor  that  the  collateral 
agreements  to  pay  the  taxes,  or  to  insure  the 
property,  or  that  the  mortgagee  might  Insure 
In  case  of  default  by  the  mortgagor  and  have 
an  additional  lien  therefor,  become  parts  of 
the  note.  These  agreements  pertain  to  an- 
other subject,  namely,  the  preservation  in- 
tact of  the  mortgaged  proiwrty.  The  prom- 
ise to  pay  Is  one  distinct  agreement,  and,  If 
couched  in  proper  terms,  is  negotiable.  The 
pledge  of  real  estate  to  secure  that  promise 
is  another  distinct  agreement,  which,  ordi- 
narily, Is  not  intended  to  affect  In  the  least 
the  promise  to  pay,  but  only  to  give  a  remedy 
for  failure  to  carry  out  the  promise  to  pay. 
The  holder  of  the  note  may  disregard  the 
mortgage  entirely,  and  sue  and  recover  on  his 
note;  and  the  fact  that  a  mortgage  had  been 
given  with  the  note,  containing  all  manner  of 
agreements  relating  simply  to  the  preserva- 


tion of  the  security,  will  cot  bo  figure."  See, 
also*  Farmers'  Bank  v.  HcCall,  29  Okl.  600, 
106  Pac  866,  26  Ia  B.  A.  <N.  S.)  217;  Ameri- 
can Savings  Bank  &  Tnut  Go.  T.  Hdgesen, 

116  Pac  837. 

[|]  It  is  next  argued  that  the  drcumstano- 
es  under  which  the  respondents  acquired  the 
paper  were  sufficient  to  put  them  upon  notice 
of  the  invalidity  of  the  notee,  (1)  because  the 
property  mortgaged  was  not  worth  the  face 
of  the  notes  at  the  time  the  mortgages  were 
given;  and  (2)  that  the  notes  were  not  In- 
dorsed by  the  payee,  but  were  Indorsed:  *H. 
P.  Walcott,  H.  W.  Fisher,  Trustee."  The 
evidence  shows  that  Mr.  Sartorl  looked  at 
the  location  of  the  lot  covered  by  his  mort- 
gage at  the  time  he  purchased  the  note,  and 
was  satisfied  that  the  property  was  good  for 
the  amount  of  the  note  at  that  time.  There 
is  no  evidence  that  the  bank  made  any  exam- 
ination of  the  property,  but  the  officers  of  the 
bank  knew  the  payee  and  her  trustee,  and  re- 
lied upon  the  indorsement.  The  evidence 
also  shows  that  H.  W.  lusher  was  a  trustee 
for  the  payee,  and  was  authorized  to  make 
the  Indorsements  as  they  were  made.  The 
only  duty  wblch  devolved  upon  the  purchas- 
ers was  to  inquire  Into  the  regularity  of  the 
indorsement,  for  this  was  the  only  thing  up- 
on the  face  of  the  notes  which  did  not  ap- 
pear to  be  r^ular.  The  notes  In  all  other  re- 
spects were  r^rular,  and  the  purchasers  were 
authorized  to  rely  upon  the  face  of  the  pa- 
pers, unless  they  had  notice  of  some  Irregu- 
larity. There  is  nothing  in  the  evidence  to 
show  any  such  notice. 

The  Judgment  must  therefore  be  affirmed. 

DUNBAB,  a  and  PABEEB  and  OOSE^ 
JJ.,  concur. 
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SCHWAB  T.  ANDEBSON  STEAMBOAT  00. 
(Supreme  Court  of  Wasbingtoo.    Dec.  16, 
1911.) 

TSXATEBS  AND   SHOWS   Q   6*)  —  AUUSEUENT 

Parks— PEBSONAL  Ihjubt— Liabu-itt. 
Where  one,  sains  a  company  which  operat- 
ed an  amusonent  pais  for  Injury  in  a.  de^ctive 
swing,  relied  m  the  swine  being  within  the 
park,  he  was  not  entitled  to  Teoover  on  it  ap- 
pearinar  that  the  swing  was  outside  the  gronod 
controlled  by  the  company. 

[Ed.  Note.— For  other  cases,  sss  Xlwaters  and 
Shows,  Dec  D^.  {  6.*] 

Cbadwick,  J.,  dissenting. 

Department  2.  Appeal  from  Saperlor 
Court,  King  Gonnty;  J.  T.  Bonald,  Judge. 

Action  by  W.  A.  Sdiwab,  by  M.  A.  Sdiwab. 
hiB  guardian  ad  litem,  against  the  Anderson 
Steamboat  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  BeTersed  and  re- 
manded, with  Instructions. 

Byers  &  Byers,  for  appellant  Peterson  & 
Macbrlde,  for  respondent. 

MOBBIS,  J.  Bespondent,  a  minor  20  years 
of  age,  was  injured,  July  4,  1910,  by  falling 
from  8  swing  which.  It  is  alleged,  was  in 
Fortona  Park,  on  Mercer  Island. 

Tbe  park  was  alleged  as  under  the  owner- 
ship and  control  of  appellant,  and  the  swing 
aa  one  maintained  by  it  within  the  park, 
Tbe  tree  from  which  hung  tbe  rope  respond- 
ent was  using  as  a  swing  was  shown  by  all  tbe 
evidence,  both  that  given  by  appellant  and 
respondent,  to  be  outside  the  park.  In  fact, 
there  was  no  contention  that  It  was  within 
the  park,  or  nearer  to  it  than  75  feet;  re- 
spondent's theory  on  the  trial  seemingly  be- 
ing ttiat,  there  being  no  dividing  line  between 
tbe  park  proper  and  the  outside  territory  in 
which  tbe  swing  was,  tbe  public  might  re- 
gard all  tbe  ground  as  within  the  park,  and 
subject  to  the  control  of  appellant  It  might 
be  that  a  case  could  be  predicated  npon  sucb 
a  theory.  But  this  one  Is  not.  It  depends 
for  Its  success  upon  proof  that  appellant 
owned  or  controlled  the  place  where  the  Inju- 
ry happened,  and  maintained  the  swing.  Tbe 
court  took  this  view  of  it  In  the  charge  to 
the  Juty,  to  tbe  efTect  that  If  tbe  place  where 
the  respondent  fell  was  outside  of  the  ground 
controlled  by  appellant  there  oonld  be  no 
recovery.  When,  however,  be  was  asked  to 
take  the  case  from  the  jury,  because  of  the 
failure  to  show  the  place  of  tbe  injury  under 
the  control  <^  appellant  be  thought  the  ques- 
tion, as  one  of  (act  should  be  submitted  to 
tbe  Jury,  because  there  was  testimony  that 
the  place  of  tbe  accident  was  Fortuna  Park. 
While  it  is  true  the  respondent  testified  the 
accident  happened  at  Fortuna  Park,  he  at 
the  same  time  describee  the  tree  to  which  the 
rope  was  attached;  and  this  tree  la  shown 
by  all  the  testimony  to  be  outside  (tf  the 


park,  and  not  within  the  control  of  appellant 
There  was  no  dispute  as  to  this  fact  In  the 
evidence,  and  the  court  should  have  ao  btid 
on  appellant's  motion. 

There  being  no  proof  of  the  fact  upon  which 
respondent  relied  to  establish  a  liability 
against  appellant  tbe  case  should  have  been 
dismissed  on  appellant's  motion. 

Judgmoit  reversed  and  the  cause  remand- 
ed, with  Instructions  to  dismiss. 

DUNBAB,  a  J^  and  CBOW  and  ELLIS, 

JJ.,  concur. 

CHADWICK,  J.  I  am  unable  to  agree 
with  tbe  opinion  of  the  majority.  Tbe  appel- 
lant operated  a  certain  park,  situated  on 
Mercer  Island,  in  Lake  Washington,  as  an 
adjunct  to  its  business  of  steamboatlng.  This 
park  was  given  over  to  the  use  of  tbe  pub- 
lic, and  to  lodges  and  societies  of  like  nature, 
for  picnic  pnrpraes.  It  was  so  used  on  tbe 
Fourth  of  July  by  tbe  Ancient  Order  of  Unit- 
ed Workmen.  Bespondent  was  an  attendant 
at  the  picnic,  and  while  there  was  Injured 
by  falling  from  a.  swing  that  aa  It  now  tran- 
spires, was  a  short  distance  beyond  tbe  line 
of  the  park  proper,  although  it  appears  from 
the  testimony  that  there  were  tables  and  oth- 
er paraphernalia  incident  to  picnic  grounds 
even  beyond  the  swing,  so  that  tbe  swing 
was  an  invitation  to  any  one  inclined  to  take 
that  sort  of  exercise  or  recreation.  I  confess 
that  I  am  unable  to  find  any  case  directly  In 
point  that  would  sustain  my  theory  that  the 
appellant  is  liable,  but  In  reason  it  would 
seem  that  it  should  be  so.  I  can  see  no  dif- 
ference in  principle  between  this  case  and 
that  of  Neel  v.  King  County,  53  Wash.  493, 
102  Pac.  896,  where  a  jud^ent  was  sus- 
tained, althoiMEh  the  defect  In  the  highway 
was  beyond  the  limit  of  the  county's  proper- 
ty. The  court  there  said  that  the  doctrine 
upon  whldi  a  recovery  was  allowed  was  that 
of  simple  Justice  and  tuit  play,  and  estoppel 
to  deny  responsibility,  where  the  county  had 
In  effect  Issued  an  Invitation  to  the  public 
to  use  tbe  property  adjacent  to  the  highway 
as  a  part  of  the  road;  there  being  no  defined 
boundary  between  the  road  and  the  place 
where  the  public  was  Invited  to  go.  In  my 
judgment  respondent  was  warranted  in  the 
assumption  that  the  swing  was  a  part  of  the 
park  playground,  and  to  hold  tliat  be  Is  bound 
by  an  arbitrary,  unmarked  line  is  to  put  a 
premium  upon  the  negligence  of  those  whose 
duty  it  is  to  safeguard  all  who  come  to  their 
place  for  amusement  and  recreation.  Appel- 
lant knew  Its  boundary  lines,  and  it  was  with- 
in its  power  to  define  them.  Tbe  court's  de- 
cision puts  the  injured  party  to  the  burden  of 
knowing  them  at  his  peril. 

For  these  reaaona,  I  dissent  from  the  ma- 
jority oplnifHi. 


*"or  othor  oasao  soo  same  topic  and  soetlen  NUHBBR  in  Dee.  Dls.  *  Am.  Dig.  Kur  No.  Series  ft  Itep'r  ladeieo 


Digitized  by 


W«dL} 


OBIMDEMAK  T.  WOOBLANB  SSOSaiSa  OQ. 


GBINDEDCAM  T.  WOODLAND  SBIN- 
GLB  GO. 

(SnpEuna  Ooort  of  Washiiutoii.   Dee.  16, 

Master  and  Skevakt  (}  41*)  —  Wbongtul 

DzscnABOB— Daicaob. 

Where  an  employ^  under  contract  to  work 
a  year,  bat  not  to  recdve  wages  when  di»> 
aUed,  was  ill  most  of  the  year,  M  that  he 
would  not  have  received  dorfns  the  year  more 
than  he  actoally  received  elsewhere,  had  he 
not  been  wroxucfuHy  discharged,  the  jury  were 
justified  in  finduig  that  he  was  not  damaKed  by 
his  discharge  before  the  end  of  the  term. 

[Dd.  Note.— For  other  caaes,  see  Blaster  and 
SerranC,  Omt  ZM^  H  BX^-W;   Dee.  Dig.  f 

Department  1.  Appeal  from  Superior 
Oourt.  King  Ooanty ;  Boyd  J.  TaUman,  Judge. 

Action  by  W.  F.  Grlndeman  against  tbe 
Woodland  Shli^le  Company.  From  a  Judg- 
ment  for  defendant,  plalntUC  appeals.  At- 
Armed. 

B.  H.  Gntek  for  appellant  J.  F.  Wall,  fw 
respondent 

PABKBB,  J.  The  plalntlfl  m^a  to  re- 
ooTCor  a  balance,  alleged  to  he  due  him  for 
work,  and  also  damages,  alleged  to  have  re- 
sulted to  him  from  Ua  diachance  by  tbe  de- 
fendant from  ttuploymei^  under  the  follow- 
ing contract:  "Labor  Contract  W.  F. 
Grlndeman  as  flrat  party,  agrees  with  the 
Woodland  Shingle  Company,  a  corporaUou, 
aa  second  party,  as  follows:  Second  party 
agrees  to  employ  first  party  as  sawyer  In 
shingle  mill  of  second  party  in  Seattle,  Wash- 
ington, and  agrees  to  pay  first  party  for  his 
latwr  as  follows:  Fire  and  one-half  (fO.05%) 
cents  per  thousand  tor  eadi  thousand  shin- 
gles cut  per  day  In  said  mill  by  the  said  first 
party  and  guarantees  that  said  first  party 
Bhall  receive  a  minimum  payment  each  labor 
day  in  said  mill  of  seven  ^7.0(^  dollars  per 
day.  First  party  agrees  to  work  for  second 
party  for  said  wages  and  farther  agrees  to 
work  every  day  that  said  mill  is  In  opera- 
tion during  the  year  ending  December  80th, 
1909,  and  devote  his  time  and  energy  to  his 
labor  in  a  diligent  and  faithful  manner.  It 
Is  agreed  tbat  In  the  event  that  the  straight 
shingle  mills  of  Ballard  shall  shut  down  that 
the  period  of  shut  down  shall  not  be  taken  as 
earning  anything  In  favor  of  flrat  party  but 
in  the  event  that  any  one  of  the  straight 
shingle  mills  of  Ballard  shall  run  then  It 
is  agreed  that  said  minimum  sum  of  seven 
dollars  shall  become  due  and  payable  to  first 
party  for  each  working  day  during  said 
time.  First  party  herewith  deposits  with  the 
second  party  his  promissory  note  payable  on 
demand  for  fifty  (9S0.00)  dollars  without  In- 
terest as  security  for  faithful  performance  of 
this  contract  and  further  agrees  tbat  in  the 
event  tbat  the  same  shall  be  violated  In  the 
party  of  the  first  part  that  all  moneys  due  or 
owing  to  first  party  from  second  party  at 


the  time  of  ^olatlim  of  aald  contract  shall 
be  forfeited  together  -with  said  note  as  liq- 
uidated damages.  And  it  1>  further  agreed 
that  in  tlw  event  that  first  party  la  sick  or 
disabled  in  any  manner  that  he  shall  reortre 
no  profits  undor  this  contract  Witnen  tbe 
bands  of  the  parties  hereto  this  the  23rd  day 
of  Febmary,  1800.  t  Signed]  W.  F.  Grlnde- 
man, Woodland  Bliingle  Co.,  by  L.  J.  Ham- 
el.  Pt" 

Tbe  substance  of  tbe  plaintUTa  dalm  Is 
that  he  was  dlvdiarged  without  cause  by  the, 
defendant  on  Angost  28,  1909,  at  which  time 
there  was  due  blm  for  wotk  under  the  cm- 
tract  9110:48,  and  that;  had  be  been  permit- 
ted to  remain  In  the  defradant^a  employ  until 
the  end  of  the  year  under  the  contract,  he 
would  have  earned  $885.60  additional,  dur- 
ing which  time  be  was  able  to  earn  else- 
where only  1154.75.  Tbe  dlfferaooe  be  idalms 
to  be  tbe  measure  of  his  damages  resulting 
from  his  dlscbargft  The  BUbstonce  of  the 
defendant's  d^ense  la  tbat  the  plaintlfl 
breached  tbe  contract  by  quitUng  his  work 
under  the  contract  without  cause,  and  there- 
by forfdted  tbe  balance  due  him  at  tbat 
time,  and  also  thereby  entitling  the  dtfend- 
ant  to  Judgment  against  blm  upon  tbe  note 
for  $00  deUvoed  with  Ibe  contract  as  securi- 
ty for  Its  performance;  A  txlal  befbre  tbe 
court  and  a  Jury  resulted  in  a  verdict  and 
Judgment  In  favor  of  the  plaintiff  for  9110.- 
48,  which,  it  wlU  be  noticed,  is  tbe  exact 
sum  claimed  to  be  due  blm  at  the  time  be 
ceased  to  work.  The  plalntlfl!  has  appealed 
from  this  Judgmmt 

It  ia  contended  by  counsel  for  appellant 
that,  since  the  jury  found  in  his  favor  for 
this  balance,  It  follows  that  respondent 
breached  the  contract,  and  therefore  became 
liable  to  appellant  for  $7  per  day  for  tbe 
entire  unexpired  term  of  the  contract,  less 
tbe  amount  he  earned  elsewhere  during  that 
time.  He  asks  us  to  direct  Judgment  to 
enter  accordingly,  or  grant  him  a  new  trial. 
The  evidence  tends  strongly  to  show  tbat  at 
the  time  appellant  ceased  to  work  be  was 
sick  and  unable  to  work,  and  tbat  be  so  con- 
tinued for  a  large  part  of  the  remaining  por- 
tion of  the  year.  This  evidence  was  ample 
to  warrant  the  Jury  in  believing  that  appel- 
lant would  not  have  been  entitled  to  compen- 
sation for  a  considerable  portion  of  the  un- 
expired time  of  tbe  contract.  In  view  of  its 
concluding  provision  that  he  was  not  to  re- 
ceive compensation  when  sick  or  disabled. 
The  evidence  does  not  show  that  appellant 
would  have  earned  during  the  unexpired 
term  any  more  than  the  $154.75  he  earned 
elsewhwe,  even  bad  be  worked  for  respond- 
ent under  this  contract  during  the  whole 
time  he  was  not  sick  or  disabled.  Therefore 
tbe  Jury  were  fully  warranted  In  concluding 
that  appellant  was  not  damaged,  even  con- 
ceding that  be  was  discharged  without  cause. 

A  careful  reading  of  tlie  evidence  also 
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coDTlnces  va  that  It  sapp^rts  tb«  conclusion 
that  at  the  time  appellant  ceased  to  work 
for  responduit  he  did  so  hy  mutual  consent 
of  himself  and  respondrat,  and  that  thereaft- 
er neither  made  any  demands  upon  tbe  other 
looking  to  a  continuance  of  their  contract  ob- 
ligations, except  as  appellant  demanded  com- 
pensation for  the  unexpired  time  by  bring- 
ing this  action.  This  theory  of  mutual  termi- 
nation of  the  contract  was  not  urged  by  re- 
spondent upon  the  trial,  as  it  was  claiming  a 
breach  of  the  contract  by  appellant ;  but  we 
think,  nerertheless,  that  the  Jury  might  legit- 
imately arrive  at  their  conclusion  opoo  this 
theory.  Either  of  these  theories  will  sap- 
port  the  verdict  and  Judgmrat 
Tbe  Jndgmwt  Is  affirmed. 

DUNBAR.  O.  J.,  and  MOUNT,  FULLER- 
TON,  and  60SB,  JJ.,  concur. 


GONB  T.  BLDRIDOB  et  aL 
(Supreme  C^tnrt  of  Colorado.  Dee,  4,  Iflll.) 

1.  APPBAL  AND  E!BB0B  <{  1170*)  —  HaSKLESS 

Erbob. 

Plaintiffs  filed  individual  clalmi  asaioBt 
the  estate  of  tbe  nutker  of  notes  to  recover  for 
amounts  paid  by  them  as  Kuarantors  thereon, 
and  they  also  filed  a  Joint  claim  for  the  amount 
of  such  notes,  alleging  that  they  were  transfer^ 
red  to  them  jointlv  after  payment;  and  the  exec- 
Btor  made  a  motion  to  strike  the  joint  claim, 
on  the  ground  that  It  was  Inconsistent  with  the 
Indivldaal  clalniB,  and  also  filed  a  demurrer, 
based  ou  practically  tbe  same  ground,  both  of 
which  were  overruled.  The  Judgment  for  claim- 
ants on  the  Joint  claim  was  less  than  the  a^e- 
Cate  of  the  individual  claims;  they  being  dia- 
allowed.  The  validity  of  the  notes  and  the  pay- 
ment by  claimants  was  UDdisputed.  Held  that 
any  raror  in  overruling  the  motion  and  d«nur- 
rer  was  not  prejudidnf  to  the  estate,  and  hence 
not  reversible,  under  Mills'  Ann.  Code,  i  78,  pro- 
viding that  no  Judgment  shall  be  reversed  be- 
cause of  any  error  not  affecting  tbe  substantial 
rights  of  the  parties. 

[Ed.  Note.— For  oflier  cases,  see  Appeal  and 
^Wj^  Gent  Dig.  U  4MO-454S;  De&  Dig.  | 

2.  OuAEAiTiT  A  47*)— Natubx  or  Obuoation 

— ACCBUAL  OF  LlABIUTT. 

While  a  surety  is  primarily  liable  for  the 
debt,  being  bound  with  lus  prlncipa)  on  the  same 
contract,  a  guarantor  is  only  secondarily  liable; 
his  contract  being  to  pay  or  perform  if  his  prin- 
cipal does  not  do  so. 

[Bd.  Note.— For  other  cases,  see  Quaranty, 
Cent  Dig.  I  6S;  Dec.  Dig.  |  47.*] 

8.  Bubbooation  (H  7*)— Patmktt  bt  Quab- 
ANTo  Rs— Effect. 

Since  tbe  guarantor  Is  only  secondarily  lia- 
ble, upon  payment  of  a  note  by  him,  he  is  vx- 
titled  to  possession  thereof  with  the  ri^t  to 
maintain  an  action  thereon,  both  under  tbe  gen- 
eral rule  and  under  the  negotiable  instruments 
act  (Rev.  St  1906,  f  4584),  providing  that  an  in- 
strument, paid  by  a  party  secondarily  liable 
thereon,  is  not  discharged,  out  the  party  paying 
is  remitted  to  his  former  rights  as  regards  prior 
parties,  so  that  tbe  discharge  of  the  guaranty 
contract  by  several  guarantors  on  a  note,  by 
paying  the  note,  did  not  extinguish  It,  but  the 


guarantors,  If  Joint  ownen,  eould  maintala  a 
Joint  action  there<»i  against  the  makers. 

[Bd.  Not&— For  other  cases,  see  Subrogatlai, 
Cent  Dig.  II  17-29;  DecT^.  f  7.*] 

4.  SuBBooATioir  (i  41*)— Aonon  Aqaiitbt 
Pbinoipal— Joint  Aonon. 

If  guarantors  on  notes  by  sgreement  with 
the  holdm  thereof  became  the  Joint  owner  of 
the  notes  by  transfer  after  their  discharge,  they 
could  bring  a  Joint  action  thereon  against  the 
maker,  whether  the  funds  with  which  they  dis- 
ctiarged  tbe  notes  were  individual  funds  of  the 
several  guarantors,  or  owned  Jointly  by  them. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  I  113;  Dec.  Dig.  1  41.*] 

5.  ElXBCUTOBS  AND  Aduinistratobb  ({  227*)—  - 
Claiieb  Against  Estate— Filinq. 

Though  tbe  guaranteed  notes  were  secured 
by  mortgage,  and  judgment  was  rendered 
against  the  guarantors  fn  the  actltm  to  fore- 
close, and  the  notes  were  transferred  to  the 
guarantors  after  payment  by  them,  their  claim 
against  tbe  estate  of  the  maker  for  the  amount 
so  paid  was  founded  upon  the  notes,  and  not  up- 
on the  Judgment  of  foreclosure,  so  that  it  was 
not  ueceBsary  to  file  the  exemplification  of  tbe 
judgment  with  tbe  claim  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executom 
and  Administrators,  Cent  Dig.  H  811-818;  Dec 
Dig.  i  227.*] 

e.  ExECnXOBS  AND  Adhinibtbatobs  (|  266*)— 
Claius— Review— Pbesentation  Below. 
An  objection  in  proceedings  to  enforce  a 

claim  against  an  estate  tlmt  the  claim  was  not 

legally  verified  will  not  be  considered  on  appeal, 

if  not  made  below. 
[Ed.  Note^— For  olher  cases,  see  Executors 

and  Administrators,  Gent  IHg.  |  852;  Dec.  Dig. 

I  256.*]  »      .  *^ 

7.  Avmi.  AND  Bbbob  (1  1060*)  —  Habulsss 

Bbbob— Aduibsion  of  Evidence. 

Whether  a  witness  was  interested  in  the 
result  of  an  action  against  an  executrix,  so  as 
to  disqualify  him  under  Mills'  Ann.  8t  i  481<t 
is  immaterial,  if  his  testimony  was  not  prejudi- 
cial to  the  estate. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  fiS  4163-1160;  Dec  Dig.  { 
1050.^] 

8.  Sobbooation  (S  41*)— AcnoNs  bt  Quab^ 

ANTOBS— PSESUUPTIONS. 

Where  tbe  original  notes  were  Indorsed  and 
delivered  to  the  guarantors  upon  payment  by 
them  of  the  debt  guaranteed.  It  must  be  presumr 
ed.  In  absence  of  a  contrary  showing,  in  an  ac- 
tion by  the  guarantors  against  the  maker,  that 
they  are  the  owners  ot  the  notes,  though  addi- 
tional securities  were  given  by  the  maker  to  se- 
cure the  contract  of  guaranty. 

[Ed.  Note—For  other  cases,  see  Subrogation, 
Cent  Dig.  1 116;  Dec  Dig.  I  41.*] 

9.  Subbooation  (I  41*)— Action  on  Nots— 

PaTUBNT— SUFTICIBNCT  OF  EVIDENCE. 
Ehridence,  In  an  action  by  guarantors  on 
notes  transferred  to  them,  after  payment  by 
them,  held  not  to  show  that  one  of  the  notes 
was  pcud,  so  as  to  preclude  an  assertifm  of  the 
right  of  subrogation. 

[EM.  Note. — For  other  esses,  see  Subrogation, 
Cent  Dig.  i  116;  Dec  Dig.  i  41.*] 

Error  to  Fremont  County  Court;  J.  L. 
Cooper,  Judg& 

Action  by  D.  R.  Eldridge  and  others 
against  Annie  E.  Cone,  as  executrix  of  the 
will  of  James  J.  Cone,  deceased.  From  a 
judgment  for  plaintiffs,  defoidant  appeals. 
Affirmed. 
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Taylor  ft  Sayre  and  Hardy  Sayre,  for  ap- 
pellant Charles  E.  Waldo,  Clyde  C.  Daw- 
■on,  and  James  A.  Stamp,  for  ai^lees. 

OABBBRT.  J.  W.  H.  McClure  and  Jamea 
J.  Cone  executed  eight  promissory  notes  to 
the  Deseret  Savings  Bank  of  Salt  Lake  City, 
aggregating  $38,000.  Seven  of  them  were 
for  $9,000  each,  and  one  for  $3,000.  These 
notes  were  aecnred  by  a  mortgage  on  real 
estate,  executed  by  Cone.  The  payment  of 
the  $3,000  note  and  four  of  the  $6,000  notes 
was  guaranteed  by  John  Sharp,  EUlas  A. 
Smith,  E.  R.  Eldridge,  and  James  Sharp; 
the  remaining  $6,000  notes  being  guaranteed 
by  Smith  and  Eldridge.  When  the  notes 
matured,  the  mortgage  securing  them  was 
foreclosed.  In  this  action  Judgment  was  al- 
so rendered  against  the  guarantors.  The 
mortgaged  property  was  sold,  with  the  result 
that  a  large  part  of  the  indebtedness  ev- 
idenced by  the  notes  was  unsatisfied.  After- 
wards the  guarantors  severally  paid  sums  to 
discharge  the  unsatisfied  balance  of  the  Judg- 
ment. Cone  died,  and  John  Sharp,  Smith, 
and  Eldridge  filed  their  respective  claims 
against  his  estate,  by  which  each  claimed 
individually  the  amount  he  had  paid  as 
guarantor  of  the  notes  in  question.  James 
Sharp  had  also  died,  and  his  executors  filed 
a  claim  against  Cone's  estate  for  the  amonnt 
which  he  had  paid  on  account  of  his  li- 
ability as  a  guarantor.  In  addition  to 
these  individual  claims,  the  several  claim- 
ants filed  a  Joint  dalm  against  the  Cone  es- 
tate, In  which  it  was  stated  that  the  McOlnre 
and  Cone  notes  had  been  assigned,  transfer- 
red, and  Indorsed  to  claimants,  on  which 
there  was  due  them  the  sum  of  $28,616.02. 
The  Issue  of  the  indebtedness  represented 
by  these  several  claims  was  tried  to  the 
court,  and  Judgment  rendered  on  the  Joint 
claim  in  the  sum  of  $33,911.02;  the  Indi- 
vidual claims  being  disallowed.  From  this 
Judgment,  the  executrix  has  appealed. 

In  advance  of  the  hearing,  the  executrix 
moved  the  court  to  require  claimants  to  elect 
between  th^  Individual  claims  and  Joint 
claim,  and  after  such  election  to  strike  the 
other  claim  or  claims,  on  the  ground  that 
all  the  claims  arose  out  of  the  same  notes 
and  transactions,  and  that  the  individual 
claims  and  Joint  claim  were  inconsistent 
This  motion  was  held  for  consideration  un- 
til the  evidence  was  all  In.  The  executrix 
next  moved  the  court  to  strike  the  Joint 
claim,  for  the  reascm  that  the  several  claims 
disclosed  that  all  arose  out  of  and  were 
based  on  the  same  notes  and  transactions 
(this  was  admitted  by  counsel  for  claimants); 
and  also  showed  that  the  only  relief  to  which 
claimants  were  entitled  was  to  be  reimbursed 
in  such  sums  as  each  had  paid  separately 
as  guarantor.  This  motion  was  overruled 
tentatively.  The  executrix  then  demurred 
to  each  of  the  claims,  upon  the  following 
grounds:   (1)  That  as  to  eacb  Individual 


claim  there  is  another  action  pen^ng,  to 
wit  the  Joint  claim.  (2)  That  as  to  the 
Joint  claim  other  actions  are  i)«idlQg,  to 
wit,  the  individual  claims.  (3)  That  as  to 
the  Joint  claim  there  is  a  misjoinder  of 
claimants.  (4)  That,  as  to  all  the  clatms 
there  Is  an  Improper  Joinder  of  causes  of 
action.  (6)  As  to  each  claim,  want  of  facts. 
This  demnrrer  was  overruled.  When  the 
testimony  was  completed,  the  ececutrix  re- 
newed her  motions,  to  which  reference  has 
been  made.   They  were  then  overruled. 

[1]  The  first  point  urged  upon  our  atten- 
tion by  counsel  for  appellant  is  that  the  court 
erred  in  overruling  the  motions  and  demur- 
rer. In  support  of  this  contention.  It  Is 
said  that  the  claims  are  inconsistent;  that 
claimants  could  not  have  both  an  individual 
and  Joint  claim  growing  oiit  of  the  same 
transaction:  and  that  they  were  bound  t& 
know  in  advance  which  statement  regarding 
their  claims  was  true.  If  the  Civil  Code 
governs  proceedings  of  the  (diaracter  under 
consideration  (upon  which  we  express  no 
opinion),  a  serious  question  would  be  pre- 
sented, were  it  not  for  the  fact  that  the  rec- 
ord affirmatively  discloses  that  the  executrix 
was  not  prejudiced  by  overruling  the  mo- 
tions and  demurrer.  There  is  no  claim  that 
the  notes  were  not  executed  by  Cone  and  Mc- 
Clure. There  was  no  claim  of  a  failure  of 
consideration.  It  stands  undisputed  that 
severally  the  dalmants  paid  sums  which,  In 
the  aggregate,  discharged  the  amount  due 
on  the  notes,  after  deducting  the  amount 
realized  from  a  sale  of  the  mortgaged  prem- 
ises. Their  Individual  claims  were  disallow- 
ed.  It  is  not  claimed  that  claimants  were 
ever  reimbursed  in  any  sum  whatever  for  the 
amount  which  they  paid  to  discbarge  their 
obligation  as  guarantors,  and  the  judgment 
which  was  rendered  was  only  (or  the  amonnt 
which  they  paid  for  this  purpose.  In  fact. 
It  appears  that  the  Judgment  on  the  Joint 
claim  iB  for  a  less  sum  than  the  Individual 
claims  at^egated,  for  the  reason  that  in 
the  former  there  was  only  claimed  and  al- 
lowed the  amount  paid  necessary  to,  take  up 
the  notes,  while  in  the  individual  claims 
the  several  amounts  claimed  Included  costs, 
which  the  respective  parties  paid  to  satisfy 
the  Judgment  rendered  In  the  foreclosure 
proceedings  and  interest  at  a  higher  rate 
upon  the  several  amounts  thus  paid  than 
provided  for  in  the  notes.  So  that  It  clear- 
ly appears  the  executrix  was  not  prejudiced 
by  the  rulings  complained  of.  Our  Civil 
Code  (section  78,  Mills')  expressly  provides: 
"The  court  shall.  In  every  stage  of  an  ac- 
tion, disregard  any  error  or  defect  In  the 
pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  parties, 
and  no  Judgment  shall  be  reversed  or  affect- 
ed by  reason  of  such  error  or  defect  •  •  •  " 

The  material  and  important  question  Is 
whether  the  testimony  eetabllsbed  a  Joint 
claim  upon  the  notes.    It  is  urged  that  it 
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does  motf  because  It  appears  the  money  paid 
eacb  fdalmant  was  paid  out  of  hla  Indl- 
yULuBl  funds,  and  not  out  of  any  Joint  funds 
belonging  to  tbem ;  and  henoe,  it  Is  oontoid- 
ed,  tbe  claim  of  each  was  Individual.  In 
other  words,  It  Is  oontoided  that  there  be- 
ing no  Joint  right,  no  Joint  recovery  could 
be  bad.  It  Is  also  claimed  that^  as  under 
their  contract  of  guaranty  the  claimants 
were  eacli  responsible  for  Hut  entire  sum 
which  their  contract  covered,  the  discharge 
of  their  contract  paymoLt  was  a  payment 
of  the  notes  to  tlw  holder,  and  not  a  pur- 
chase of  than  from  it.  Neither  of  these 
propositions  Is  tenable.  We  will  consider 
the  latter  first 

[&  There  is  a  marked  distinction  between 
a  contract  of  guaranty  and  one  of  surety- 
ship. A  surety  is  primarily  liable  on  his 
contract;  that  is  to  say,  he  1b  bound  with 
the  principal  on  the  identical  contract  tmder 
which  Uie  liability  of  tbe  principal  aocmes, 
while  the  guarantor  is  only  bound  for  tbe 
performance  of  a  prior  or  collateral  contract, 
by  which  the  principal  ia  alone  obligated; 
that  is,  the  contract  of  the  guarantor  Is 
ante  and  distinct  txom  that  of  his  princi- 
pal, 80  that  the  liability  of  a  guarantor  does 
not  attach  until  defoult  by  his  prlndpaL  In 
other  words,  the  obligation  of  a  surety  is 
primary,  and  that  of  a  guarantor  second- 
ary. 20  Cyc  1400;  2  Daniel  on  Negotiable 
Instruments,  {  1733. 

[3]  Because  of  this  distinction,  tbe  dis- 
charge of  tbe  contract  of  guaranty  by  the 
guarantor  does  not  extinguish  or  satisfy  the 
obligation  to  which  the  contract  of  guaran- 
ty relates;  consequently  it  Is  universally 
held  that  upon  payment  of  a  note  by  a  guar- 
antor, when  only  secondarily  liable,  he  be- 
comes entitled  to  the  possession  of  such  note, 
and  may  maintain  an  action  upon  it  against 
the  maker.  2  Daniel  on  Negotiable  Instru- 
ments, 8  1758;  Teberg  v.  Swenson,  32  Kan. 
224,  4  Pac.  83;  Anthony  Investmoit  Co.  v. 
Law,  62  Kan.  193,  61  Fac.  745;  Jennings  v. 
Pratt,  19  Utah,  129,  66  Pac.  951;  Jacobs  v. 
Pierce.  182  111.  App.  547.  Such,  In  effect,  as 
applied  to  the  facts  of  this  case,  1b  the  pro- 
vision of  our  negotiable  instruments  act  (sec- 
tion 4584,  Rev.  Stats.  1908).  We  therefore 
conclude  that  the  discharge  of  the  contract 
of  guaranty  did  not  extinguish  the  notes, 
and  that  claimants,  if  they  were  the  Joint 
owners,  could  maintain  a  Joint  claim  there- 
on against  the  makers,  or  either  of  them. 

[4]  The  testimony  disclosed  that  the  sum 
or  sums  which  each  paid  was  out  of  his 
individual  funds,  but  after  these  payments 
the  notes  to  which  their  contract  of  guaran- 
ty related  were  assigned  and  delivered  to 
them  Jointly:  Whether  the  funds,  by  reason 
of  which  this  arrangement  was  effected, 
were  Joint  or  individual  Is  immaterial,  if, 
by  an  agreement  between  themselves  with 
the  holder  of  the  notes,  they  became  the 
Joint  owners  thereof.   In  such  circumstanc- 


es, the  amount  to  vrtilcb  eatih  of  tSu  joint 
owners  would  be  ^titled  of  the  sum  recov- 
ered from  their  principal  would,  doubtless, 
be  in  proportion  to  what  each  liad  paid,  but 
that  Is  not  a  matter  In  which  the  maker  is 
concerned,  so  that  from  the  testimony  It  not 
only  appears  that  claimants  were  tbe  joint 
ownns  of  the  notes  in  qnestUm,  by  a  special 
arrangement  between  themselvee  and  the 
holder,  but  tiiat  Utey  also  became  such  own- 
ers of  the  notes  which  they  Jointly  guaran- 
teed by  operation  of  law.  Perhaps  the  latter 
would  not,  ot  itself,  entitle  them  to  wmjiihiin 
a  Joint  claim  <m  all  tbe  notei^  but  the  ar^ 
rangement  between  the  bolder  and  them- 
selvee, to  whldi  we  have  referred,  did. 

[S]  The  executrix  objected  to  tlie  intro- 
duction of  any  testimony  to  support  the  joint 
claim,  upon  the  ground  that  It  had  not  been 
properly  exhibited.  This  objection  was  bas- 
ed upon  tbe  assumption  that  the  claim  was 
founded  upon  a  judgment,  and  that  for  this 
reasmi  tbe  exsmpliflcation  of  the  Judgment 
should  have  been  filed.  This  w"TPr"rt^on  is 
not  warranted.  Xlie  claim  was  based  upon 
the  notes  which  claimants  had  guaranteed 
and  paid.  These  notes  were  attached  to  and 
filed  with  the  claim. 

[I]  It  developed  at  tbe  trial  that  tbe  claim 
was  verified  by  one  of  the  dalmants  befwe 
Hyram  S.  Young,  a  notary,  and  also  one  ot 
the  claimants  as  executor.  Fw  this  reason, 
it  is  urged  that  tlie  tiaim  was  not  properly 
verified.  No  such  ohJecti<m  was  made  below, 
and  will  not  he  considered  lure.  Jakway  r. 
Bivers,  48  Ckdo.  40,  108  Pac.  900;  Bice  t. 
Canells,  48  Colo.  73.  108  Pac.  lOOL 

[7]  W.  H.  SIcClure  was  called  as  a  witness 
on  behalf  of  claimants.  Counsel  fcnr  the  ez< 
ecutrlx  objected  to  his  being  permitted  to  tes- 
tify, upon  the  ground  that  he  was  disqualifi- 
ed by  Tirtne  of  tbe  provisions  of  sectitm 
4816,  2  M.  A.  S.,  which  provides,  in  sub- 
stance (bat  a  person  interested  in  tlie  re- 
sult of  an  action  to  which  an  executrix  is  a 
party  shall  not  be  permitted  to  testis  as  a 
witness  for  the  adverse  party  to  such  ac- 
tion, except  In  certain  cases,  and  that  the 
witness  did  not  come  within  the  exceptions. 
It  is  unneceBsary  to  determine  whether  or 
not  the  irttness  was  disqualified  by  virtue  of 
the  {ffovislons  of  this  section.  His  testimony 
was  of  a  character  that  it  could  not  possi- 
bly have  been  prejudicial  to  the  Intereets  of 
the  executrix  or  the  estate  which  she  rep- 
resents. 

The  Judgment  rendered  in  Utah  was  satis- 
fied, and  for  this  reason  it  ia  urged  that,  as 
such  satisfaction  released  McClnre,  the  Gone 
estate  could  only  be  held  for  one-half  of  the 
amount  of  the  Joint  claim  of  claimants.  The 
satisfaction  was  the  result  of  the  guarantors, 
who  are  claimants,  complying  with  their  con- 
tract Had  McClure  paid  tbe  Judgment,  claim- 
ants would  not  have  been  required  to  pay  any- 
thing, but,  as  he  did  not,  they  were  compel- 
led to  pay  the  sum  reivesented  by  th^  joint 
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claim,  which  imposed  upon  th^  principals 
a  joint  and  seToral  obligation  to  reimburse 
them  for  the  money  expended  to  discharge 
their  contract  of  gnaranty.  This  Is  the  obli- 
gation which  they  sought  to  enforce  by  their 
joint  claim.  In  the  circumstance  above  noted, 
the  fact  that  the  Judgment  had  been  satis- 
fied which  operated  to  release  McClnre  from 
further  liability  thereon  to  the  original  Judg- 
m&it  creditor  is  Immaterial. 

[t1  To  further  secure  the  notes  executed 
by  Cone  and  McOlure,  James  Sharp  and  wife, 
and  John  Sharp  and  wife,  and  one  Emily  C. 
Smith  mortgaged  other  lands.  It  appears 
that  these  securities  were  applied  upon  the 
notes  in  question.  For  this  reason,  it  is  urg- 
ed-that  to  the  extent  such  securities  were 
credited  upon  the  notes,  by  accepting  or  sub- 
jecting property  belonging  to  others,  claim- 
ants are  not  entitled  to  recover.  In  other 
words,  It  Is  urged  that  we  must  assume  that 
one-half  of  the  property  mortgaged  by  James 
Sharp  and  wife  belonged  to  the  latter;  that 
a  similar  condition  existed  with  respect  to 
the  property  mortgaged  by  John  Sharp  and 
wife;  and  that  E^ily  G.  Smith  was  the  own- 
er of  the  property  which  she  mortgaged;  and 
that  therefore  property,  other  than  that  of 
the  claimants,  was  taken  or  accepted  upon 
the  notes,  and  to  this  extent  tbey  have  no 
claim  against  the  Cone  estate;  but  that  what- 
ever claim  exists  on  this  account  belongs  to 
the  parties,  not  guarantors,  whose  property 
was  applied  upon  the  notes.  We  do  not  think 
there  Is  any  merit  in  this  contention.  These 
additional  securities  were  unquestionably 
given  to  secure  the  contract  of  guaranty.  The 
original  notes  were  indorsed  and  delivered  to 
the  claimants  by  the  payee,  and  we  must  as- 
sume that  they  paid  the  whole  consideration 
to  the  bank  for  the  use  of  those  entitled  there- 
to necessary  to  obtain  such  assignment,  and 
are  the  owners  thereof,  there  being  nothing 
from  which  to  infer  the  contrary;  otherwise 
the  notes  would  not  have  beoi  indorsed  and 
delivered  to  them.  Gumaer  t.  Sowers,  81 
Colo.  164.  71  Pac.  1103. 

[9]  It  Is  claimed  that  In  no  event  can  claim- 
ants recover  ui>on  the  ¥5,000  note,  designated 
as  "Exhibit  No.  6."  This  daim  is  based  upon 
the  ground  that  in  the  complaint  filed  in  the 
Utah  court  to  foreclose  the  mortgage  secur- 
ing the  Cone  and  McCIure  notes  it  Is  alleged 
that  this  note  liad  been  paid.  It  Is  true  that 
this  complaint  does  allege  the  payment  of 
the  note,  designated  therein  "Number  6."  but 
that  wholly  faUs  to  establish  that  what  is 
deslgnsted  In  the  record  before  ua  "Ex.  6" 
Is  the  Mune  not«  referred  to  in  the  complaint 


as  "Number  6."  According  to  the  exhibit 
and  serial  numbers,  when  arranged  in  their 
order,  the  exhibits  are  numbered  from  1  to  7. 
Inclusive.  The  serial  numbers  are  from  1.4S9 
to  1,466,  Inclusive,  with  No.  1,464  omitted. 
By  whom  these  numbers  were  placed  on  the 
notee  does  not  appear.  They  are  not  so  num- 
bered and  designated  In  the  complaint,  and 
we  cannot  assume  that  "Number  6"  therein 
is  the  same  note  in  the  record  here  designat- 
ed "ESi.  6"— No.  1,465.  But  if  *e  adopt  the 
contention  of  counsel  for  appellant  to  the  ef- 
fect that  the  serial  numbers  were  tbe  registry 
numbers  of  the  payee  bank,  and  that  the  no- 
tations "Ex.  1,"  etc.,  were  evidently  used  by 
the  parties  and  adopted  by  the  court  in  which 
the  action  to  foreclose  the  mortgage  securing 
the  notes  was  pending  for  the  purpose  of 
Identlfyii^  the  several  notes,  then  It  is  evi- 
dent that  what  is  designated  In  the  complaint 
as  "Number  6"  Is  not  "Ex.  6,"  with  the  ad- 
ditional Identification  "No.  1,465,"  for  the 
very  obvious  reason  that  the  note  alleged  to 
have  been  paid  would  not  have  been  present- 
ed to  the  court,  and  must  have  been  the  note 
bearing  the  serial  number  "1,464,"  which  is 
not  one  of  the  notes  exhibited  on  behalf  of 
the  claimants. 

It  Is  also  urged  on  behalf  of  the  appellant 
that  much  irrelevant  and  Immaterial  testi- 
mony was  Introduced  by  claimants,  and  that 
tbe  court  failed  to  consider  all  the  testimony 
Introduced  when  determining  the  validity  of 
tbe  Joint  claim.  We  do  not  deem  it  necessary 
to  go  Into  consideration  of  these  matters  In 
detail.  As  previously  Intimated,  tbe  validity 
of  the  Joint  claim  was  established  by  tmcon- 
troverted  testimony,  regarding  tbe  competen- 
cy of  which  there  can  be  no  question,  and  tbe 
court  was  clearly  right  In  rendering  the  judg- 
ment It  did.  Had  it  failed  to  do  so,  it  certain- 
ly would  have  erred  to  the  prejudice  of  the 
i^aimants.  There  was  no  dispute  regarding 
the  facts  upon  which  their  claim  Is  based.  It 
Is  true  that  the  Judgment  rendered  Is  a  large 
one,  but  claimants  are  entitled  to  It,  because 
of  the  obligation  which  their  compliance  with 
their  contract  of  soaianty  Impoaed  upon 
their  principal. 

Other  errors  are  assigned  which  it  Is  not 
necessary  to  specifically  notice,  because  tbe 
disposition  of  other  questions  to  which  we 
have  given  attention  demonstrates  that  they 
are  without  merit 

The  Judgment  of  the  county  court  la  af- 
firmed. 

Judgment  affirmed. 

MTJSSER  and  Him  concor. 
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VniMZ  T.  PEOPLE]. 
(Snprema  Ooort  of  Oolorado.    Dec  4,  1911.) 

1.  HOUIOXDE   (I  800*)  —  IlTBTKUOnOHS  — Dx- 

A<juu8«d  testified  that  he  was  sBsailed  b; 
decedent  while  in  a  weakened  phjBical  condi- 
tion and  heavily  dressed,  and,  to  resist  the 
attack  and  put  himself  on  an  equality  with  de- 
cedent, he  struck  the  latter  with  a  pitch£ork 
handle  without  an;  intention  of  serious);  in- 
juring him,  though  decedent  died  as  a  result 
of  the  blow.  Held,  that  It  was  error  to  in- 
struct that  accused  relied  upon  the  plea  of 
self-defense;  bis  contention  being,  in  effect, 
that  the  homicide  was  accidentaL 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  ei4r^32:  Dec.  Dig.  {  300.*] 

2.  HoMiciDS  (S  309*)— iNSTBucnoKS— Issues 
— Involuntabt  Mansuuqhtbb. 

It  was  also  error  to  instruct  that  fibe 
issue  of  inrolontar;  manslaugliter  was  not  i& 

the  case. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  il  849-656;  Dec.  Dig.  {  309.*] 

3.  Homicide    (|  840*)— Apfxai<— Huin.B8B 

Erbob. 

Where  accused  claimed  that  the  killing 
was  accidental,  in  that  he  merely  struck  dece- 
dent with  a  pitchfork  handle  because  he  was 
otherwise  incapable  from  illness  to  meet  de- 
cedent's attack  upon  equal  pliysical  terms  with- 
out using  a  weapon,  a  charge  that  accused  tes- 
tified that  he  was  m  actual  fear  of  losing  bis 
life  or  receiving  great  bodily  harm  when  he 
struck  decedent,  when  accused  did  not  so. tes- 
tify, was  prejudicial  error. 

[Bd.  Note^For  other  cases,  see  Kmiieidei 
Cent  Dig.  H  715-720;  Dec.  Dig.  S  840.*] 

Error  to  District  Court,  Weld  Conntr;  Hu- 
bert L.  Sfaattock,  Judge. 

E.  Wiley  was  convicted  at  second-degree 
murder,  and  brings  error.  BeverBed. 

William  H.  OMndle.  for  plalntUF  in  error. 
Benjamin  Grlffltb,  Attg-  Oen..  Charles  O'Con- 
nor, First  Asst  Atty.  Oen.  (George  A.  Carl- 
son,  Dlst  Atty.,  of  counsel),  for  the  People, 


WHITE,  J.  a  Wiley  was  charged  with 
the  murder  of  Swan  Eager.  Upon  trial  be 
was  convicted  of  murder  In  the  second  de- 
gree, and  sentenced  to  the  penitentiary  for 
a  term  (tf  not  less  than  10  or  more  than  U 
years. 

The  defendant  and  Hager,  In  company 
with  several  other  men,  were  at  the  Sham- 
rock coal  mine  in  Weld  county,  where  they 
had  congregated  with  their  wagons  and 
teams  for  the  purpose  of  purchasing  coal 
and  hauling  the  same  to  their  r^pectlve 
homes.  Wiley  and  deceased  were  not  ac- 
quainted, though  tbey  had  seen  each  other 
a  few  times,  and  there  was  no  unfriendly 
feeling  between  them.  There  was  some  evi- 
dence tendli^  to  show  that  deceased  during 
the  afternoon  became  somewhat  Intoxicated. 
At  the  mine  was  a  bam  which  had  been 
provided  by  the  management  of  the  coal 
company  for  the  purpose  of  accommodating 
those  who  were  detained  ovnulght  Under 


the  rules  goremlng  the  use  of  fbe  bam, 
those  desiring  stalls  therein  could  reserve 
the  same,  as  against  other  claimants,  by 
tying  their  halters  in  the  stalls,  or  placing 
feed  In  the  feed  boxes.  Wiley,  in  accord- 
ance with  such  rules,  appropriated  stalls  for 
bis  own  team  and  that  of  two  teams  driven 
to  the  mines  by  his  sons  earlier  In  the  day. 
About  5  o'clock  deceased,  and  other  mem- 
bers of  his  party,  drove  to  the  bam  and 
unhitched  their  horses,  and  deceased  Inquir- 
ed of  Wiley  if  there  were  any  vacant  stalls, 
and  was  informed  that  all  stalls  on  that 
particular  side  of  the  barn  had  been  ap- 
propriated, as  evidenced  by  the  baiters  and 
feed.  Wiley's  w^on  was  standing  about  ID 
feet  east  and  a  Uttle  south  of  the  southeast 
comer  of  the  bam,  with  the  tongue  point- 
lug  to  the  southwest  There  was  a  door  on 
the  south  side,  and  also  another  <m  the  north 
side  of  the  bam.  Just  before  the  conversa- 
tion detailed  above,  Wiley  had  been  mgaged 
In  gathering  up  hay  or  straw,  with  a  short 
handled,  three-tlned  pitchfork,  at  a  point 
about  20  feet  east,  and  a  UUle  south  of  the 
northeast  comer  of  the  barn,  and  carrying 
it  into  the  stalls  for  bedding  purposes.  Im- 
mediately after  the  conTersatlon,  WUey  re- 
sumed this  work,  and,  obsenring  Hager  in 
the  act  of  tying  his  team  to  the  rear 
Wiley's  wagon,  requested  him  not  to  do  so, 
as  the  team  would  destroy  bis  grain.  Hagn 
thereupon  used  some  profanity,  and  several 
times  wanted  to  know  of  Wiley  if  he  was 
afraid  the  team  would  eat  the  wood  on  the 
wagon.  To  this  Wiley  made  no  answer,  but 
continued  at  his  work  raking  up  hay  or 
straw.  Hager  untied  his  team,  and,  hold- 
ing the  baiters  thereof  in  his  left  hand,  said 
to  Wilev,  "To  hell  with  yon  and  your  bal- 
tera,'*  and  shortly  afterwards  started  walk- 
ing rather  rapidly  toward  Wil^,  leading  his 
team  with  bis  left  hand,  as  claimed  by  Wi- 
ley and  his  witnesses,  and  extending  or 
holding  his  right  band  bi  a  threatening  atti- 
tude as  If  to  strike.  Wiley  told  Hager  to 
stop,  that  he  wanted  no  trouble  with  him, 
and  repeated  the  request  two  or  three  times, 
to  which  deceased  paid  no  attention.  De- 
ceased advanced  on  Wiley,  the  latter  retreat- 
ing two  or  three  steps,  until,  as  he  testified* 
he  was  almost  against  a  wire  fence,  when, 
as  be  and  his  witnesses  claim,  deceased  was 
about  to  strike  or  Jump  upon  him,  he  re- 
versed the  pitchfork,  and  stmck  Hager  with 
the  handle,  the  blow  falling  on  the  left  side 
of  the  head,  inflicting  a  scalp  wound  two 
inches  In  length.  Wiley  made  no  att^pt  to 
strike  a  second  blow,  but  as  he  claims,  wait- 
ed to  see  whether  Hager  would  press  the 
attack  further.  The  latter  was  felled  by 
the  blow,  but  immediately  got  up,  and  led 
his  team  away.  Thereupon  Wiley  resumed 
his  work.  The  latter  had  on  a  heavy  coat  a 
pair  ot  mittens  and  overshoes,  and  testified 
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tbat  ha  had  been  il<a:  for  wme  ttme,  toj 
lame  In  the  back,  uid  unable  to  do  any  work, 
and  that  be  bad  no  other  Intwt  In  striking 
deceased  than  fllmpl7  to  keep  him  off,  and 
"did  not  pick  ont  hla  bead  or  any  ottier  par- 
ticular place  to  Btrlk&" 

Some  of  the  witnesses  tvt  the  people  teetl- 
fled  that  they  did  not  obsore  any  threaten- 
ing attitude  on  the  part  of  Hager  as  he  ad- 
vanced towards  WUey,  and  thought  tiiat 
Hager's  rl^t  hand  was  not  uplifted  at  alL 
The  theory  advanced  by  counsel  toe  the  peo- 
ple was  that  while  Hager  with  his  Isft  hand 
was  leading  bis  horses  along  the  east  side 
of  the  barn,  towards  the  north  door  thereof, 
with  Intent  to  put  them  In  the  bam,  he  was 
without  provocation  vidonaly  and  unlawfully 
assaulted  by  Wllsy. 

Within  two  or  three  hours  after  the  dUB- 
culty,  a  pbysidan  dressed  the  wound  inflict' 
ed  on  the  deceased,  and  thereafter,  from  day 
to  day,  the  deceased  visited  physldans  for  the 
purpose  of  having  tiie  wound  treated.  About 
February  22d  his  physician,  concluding  Uiat 
Hager  was  in  a  dangerous  condition,  sent 
Idm  to  the  luspital  at  Ored^,  where  the 
skull  under  the  wound  was  trepanned.  That 
night,  or  the  next  morning,  Hager  died.  The 
physicians  attending  deceased  and  making 
the  autopsy  testified  that  there  was  no  frac- 
ture of  the  skull,  or  any  injury  to  the  brain 
or  its  tissues,  arising  directly  ^m  Qie  blow, 
and  that  the  immediate  cause  of  death  was 
septic  inflammation  of  the  brain,  caused  by 
the  emissary  velnB  carrying  from  the  ex- 
ternal wound  to  the  brain,  ptAam  arising 
from  the  intectlon  of  the  wound  in  the 
scalp. 

[1, 21  The  court  In  Its  Instructions  told  the 
Jury  that  WUv  relied  upon  the  pleaofseif- 
d^ense,  and  gave  the  usual  inatrnctlons  upon 
that  tbecHry;  and,  contrary  to  the  facts  in 
evidence^  spedflcally  Instructed  that  "the 
defendant  has  testified  in  this  case  that  lie 
was  in  actual  fear  of  losing  hla  llfe^  or  of 
recrtving  great  bodily  barm,  at  the  time  he 
Btcatk  deceased  with  the  idtcbfork."  The 
court  also,  after  defining  the  two  grades  of 
manslaughter  instructed  ttie  Jury  that  invol- 
untary manslaaghter  "is  eliminated  from 
your  consideration  In  this  case,  because  there 
Is  no  evidence  whatever  to  sustain  it."  The 
court  evidently  misconcMved  the  nature  of 
the  defense  on  which  Wiley  relied.  It  was 
not  that  he  struck  the  blow  to  save  Us  own 
life,  or  to  prevent  the  infliction  of  great 
bodily  harm,  but  fliat  he  was  assailed  1^ 
Hager,  and  In  resisting  the  attack,  and  be- 


cause of  his  manner  oC  dress  and  weakened 
condition,  and  In  wdw  to  put  Mmsdf  upon 
an  equality  with  Hager,  he  struck  the  lat- 
ter wlA  an  ixutrument,  not  necessarily  a 
deadly  weapon,  or  which,  frwa  the  use  made 
of  it,  could  be  presumed  to  be  a  deadly 
weapon,  and  that  in  so  doing,  but  witlunt 
any  such  intntien,  he  unfortunately  stnick 
ttie  blow  i^ldi  probably  eventually  resulted 
in  Hager^  death,  and  that  the  homicide  was 
entiMy  accidental,  or  the  result  of  miead- 
venture,  and  therefore  excusable,  or^  at  most 
could  be  no  greater  crime  than  involuntary 
manslaughter.  The  prejudice  to  plalntlfl  In 
error  conidsted,  not  only  in  falling  to  state 
the  true  character  of  the  defense,  but,  as 
stated  in  Nilau  v.  People,  27  Colo.  206.  211, 
60  Faa  48S.  486,  •  •   especially  in 

submitting  to  the  Jury  a  defmse  that  was 
not  madSh  and  tn  sujqwrt  of  which  there 
was  not  a  particle  ol  evidence.  Thwe  being 
no  such  defense  as  that  submitted,  eouse^ 
guently  there  being  no  evidence  to  sustain  it, 
the  Jury,  if  they  obeyed  the  Inslructiinis, 
must  necessarily  find  defendant  guilty.  We 
go  further,  and  say,  if  defendant  had  asked 
InstmctitniB  on  the  law  of  'self-defense,'  they 
should  have  been  refused,  because  there  was 
no  evidence  w  which  to  predicate  them. 
But  the  qneatlon  here  1>  not  whether  the 
defense  of  ncusable  homicide  was  made 
out  There  was  evidence  in  support  of  it, 
and  the  court  should  have  Instructed  upon 
the  law  applicable  to  it"  Wh«e  one  resist- 
ing an  assault  uses  fcune  not  greatly  dlsiwo- 
portlonate  to  the  character  of  the  assault  or 
uses  a  weapon  from  the  use  of  which  dMth 
would  not  ordinarily  or  naturally  result, 
and  through  accident,  or  without  due  cau- 
tion or  circumspection,  kills  his  assailant, 
he  is  not  guilty  of  murder.  Furthermore 
the  instruction  given  upon  TOluntary  man- 
slaughter did  not  proper^  define  that  off  ens& 

[S]  Counsel  for  the  people  concede  that 
the  defendant  did  not  testify,  in  substance, 
or  to  the  effect,  aa  stated  by  the  court  to  the 
Jury,  and  that  the  instruction  of  the  court  tn 
that  regard  was  purely  an  assumption  upon 
its  part  The  Instruction,  when  considered 
in  ocomection  wit^i  the  defteise  rOUed  up<»i 
by  Wiley,  was  extremely  prejudicial. 

We  can  discern  no  distinguishing  features 
in  principle  betwe«i  this  case  and  that  of 
Nllan  V.  People,  supra.  The  Judgment  is 
therefore  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

MiraSBB  and  HIUj.  JJ.,  concur. 
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gbbqnh  t.  oitt  of  ijOtdland. 

(SoprenM  Coart  of  Colorado.   Dec  4.  1911.) 

1.  IJCXHSIB    (I  40*>— OmKBIS— HUNICIFAX. 

Watsbwobe»— PLintBEB'g  License— Obdi- 

HANOKS. 

Ad  orJlmtnce,  orohiMting  any  eno  Mug 
MHJ  plumbing  work  to  connect  with,  or  In  con- 
nection with,  any  of  the  pipes  of  the  department 
of  water"  till  he  obtains  from  the  city  authori- 
ties a  plumber's  license,  is  cot  limited  in  its 
application  to  work  done  in  connectioii  with 
the  city  mains,  but  api^ea  to  plumbing  on 
appliances  on  priTate  property,  intended  to  util- 
ise water  from  the  waterworni  syatem,  and  di- 
rectly connected  therewitib. 

[Bd.  Note.— For  other  casei^  mo  Uoensea, 
Dec  Dlf.  S  40.*] 

2.  Licenses  ^  5%*)— Mdriotpal  Wobes— 

PEOTECTIOn— IlfPUBD  POWEB  OF  COHNCIL. 
A  city  council,  empowered  by  Rer.  St. 
1908,  I  652S,  sabd.  67,  to  cocstruct,  maintain, 
and  operate  waterworks,  has  implied  power  to 
make  reasonable  zegulatlona  (or  protection  of 
waterworics  owned  by  the  dtr,  as  by  an  ordi- 
nance requiring  persona  performing  work  on 
appliances  connected  with  the  water  maina, 
and  intended  to  utHise  water  therefrom,  to 
first  obtain  a  Uceuae  fron  the  dtj  anthoritiea. 

[Ed.  Note— For  other  cases,  see  LlcnMe, 

Dec  Dig.  §  C%.*] 

3.  lilCBHSBB  (I  40*)— HmnCIFAX.  WOBKS— 
GOMHECnOHB— PLUICBXB*!  IdCKNSB-OBDZ- 
NANCE. 

An  ordinance,  prohibiting  any  one  doing 
any  plumbing  work  to  connect  with,  or  in  con- 
nection with,  any  of  the  pipes  of  the  depart- 
ment of  waterworks  till  he  obtains  from  the 
city's  authorities  a  plumber's  license,  is  tIo- 
lated  by  one  working  without  such  a  license  in 
the  capacity  of  helper  to  a  plnmber,  where  the 
□lumber  under  whose  direction  he  la  working 
nas  not  obtained  a  license  from  the  city,  and 
he  is  not  working  for  such  plumber,  though 
under  his  directions,  but  is  employed  and  paid 
by  the  owners  of  the  premises  on  which  the 
plumbing  work  is  performed. 

[&d.  Note— For  other  casei,  aae  Ueauei,  Dec. 
Dig.  I  40.*] 

Ezxor  to  Larbner  County  Court;  Fred  W, 
Stow,  Judges. 

W.  W.  QteesM  wu  found  guUtj  of  violatr 
lug  an  ordinance  of  the  City  of  Lovdand, 
nnd  brings  OTTor.  Afflnned. 

E.  S.  Allen  and  I.  J.  Doke,  for  plaintiff  In 
error.  Ab.  H.  Bomans,  for  defendant  in  er> 
ror. 


GABBERT,  3,  Plaintiff  In  error  was 
found  gidlt7  of  Tl<^tlng  an  ordinance  of 
the  city  of  LoTeland,  relating  to  plumbing. 
The  ordinance  in  question  la  as  follows:  "No 
person  or  persons  shall  be  allowed  to  do  any 
plumbing  work  to  omnect  wiUi,  or  in  ccnmec* 
tlon  with,  any  of  the  pipes  of  the  d^artment 
of  mitawoTks  until  such  person  or  persons 
shall  obtain  a  license  f^m  the  board  of  tzxis- 
tees,  which  license  aba  11  be  issued  by  the 
recorder,  to  operate  and  carry  on  tiie  trade 
of  a  plumber,  and  the  board  of  trustees  may 


grant  such  a  Ueoise  to  any  pmou  \rtiea  U 
shall  appear  to  them  that  the  person  apply- 
lug  Is  a  proper  person,  and  aualifled  and 
competent  to  perform  the  duties  of  the 
plumbers'  trade,  and  may  revoke  said  license 
at  ai^  time  by  giving  nottoe  to  such  pwKm 
of  each  rerocatlon,  and  be  shall  then  cease 
to  do  any  work  to  cramect  with,  or  in  connec- 
tion with  the  waterworks;  and  any  person 
or  persons  licensed  or  to  be  Ucoised  as  afore- 
said, as  a  plumber,  shall,  before  recelTlnjg 
Budi  license,  or  doing  any  woA  as  sndi 
plumber,  pay  to  the  recorder  tor  the  town 
of  Loveland  the  sum  of  twenty-five  dollata 
for  a  license  for  one  year,  and  no  such  li- 
cense shall  be  transferable." 

[1, 2]  The  evidence  establlBhes  that  plain- 
tiff in  error  performed  work  in  the  way  of 
plumbing  on  appliances  on  private  property, 
whidi  were  iotaded  to  utilise  water  from 
the  waterworks  system,  and  wwe  directly 
connected  therewith.  On  bis  behalf,  the  cm- 
tentton  Is  made  that  the  ordinance  only  ap- 
plies wlmi  work  is  done  in  connection  wldi 
the  city  mains.  No  sudk  construction  can 
be  given  the  ordinance  without  doing  vio- 
lence to  its  plain  meaning,  and  the  langnage 
«nployed  to  expresa  that  meaning.  Its  pur- 
pose was  to  require  persona  performing  work 
on  appliances  connected  with  the  water 
mains,  and  Intending  to  utilise  water  there- 
from, to  first  obtain  a  license  from  the  dty 
authorltlee.  The  waterworks  system  belongs 
to  the  city.  SnbdivlBlon  67  of  section  6525, 
Rev.  Stats.  1906,  provides  that  the  city  coun- 
cil of  cities  and  boards  of  tmstees  of  towns 
shall  have  pow«  to  construct  waterworics. 
and  maintain  and  operate  them.  lAe  ordi- 
nance in  question  does  not  attempt  to  in^ose 
a  liceue  on  the  occupation  ct  aplnmber,  but 
la  intended  to  ivotect  the  watwworks  sys- 
tem owned  by  the  dty  from  damages  and 
injuries,  which  would  necessarily  result  If 
unskilled  pawns,  or  persons  without  any 
limitations  whateva,  might  perform  work 
on  appliances  connected  with  the  systeno. 
As  the  dty  owns  the  waterworks  systm,  It 
Impliedly  possesses  the  power  to  make  rea- 
sonable regulations  for  the  protection  the 
system. 

Q]  The  testimony  discloses  that  plaintiff 
in  emtt  worked  as  the  hdper,  <w  at  least  be 
claims  to  have  worked  In  that  capadty,  to  a 
plumber.  For  this  reason,  It  is  urged  tiuit 
the  ordinance  does  not  apply  to  his  case. 
What  might  be  the  rule  if  the  plumber  un- 
der whose  direction  he  worked  had  obtained 
a  license  from  the  dty  of  Lovdand,  it  is 
not  neceffiary  to  determine,  because  such  is 
not  this  case;  If  be  had  any  license;  It  was 
from  snne  oth«  dty  or  autiiority.  It  fur- 
ther appears  that  plaintiff  in  «tor  was  not 
wodEing  for  blm,  even  though  under  his  di- 
rection. He  waa  employed  and  paid  by  the 
owners  of  the  premises  upon  which  tiie 
plumbing  work  was  performed.  In  these  dr- 
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comstancoi^  ire  think  plaintiff  in  error  vio- 
lated tlie  ordinance. 

The  jadgment  of  the  coontf  court  li  af* 
firmed. 

Judgment  affirmed. 

MUSSBB  and  HILL,  JJ^  concnr. 


NEWSOM  r.  JACOBS. 
(Sopreme  Court  of  Ooloxado.    Dee.  ^  19110 

1.  njxamifT  0  86*)— BioKi  or  PossnaioH 

— Etidercb. 

Defendant's  possession  of  the  entire  lot 
sued  for  In  ejectment  was  prima  fade  evidence 
of  his  right  to  poaseniMi,  as  against  idaiotUf, 
of  that  part  of  the  lot  to  wUdi  plalntUfdld  not 
establish  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  280-296;  Dec.  Dig.  1  96.*] 

2.  Taxatioh  a  668*)— Tax  Diaci>— RcoirAu. 

A  tax  deed  recited  a  sale  by  the  county 
treasurer,  on  a  certain  date,  at  an  adjourned 
sale,  without  reciting  the  date  of  the  first  at- 
tempted sale,  U  ny.  fleU,  that  the  tax  aale 
was  void. 

[Sd.  Nota— For  other  case^  sea  ^nuatfon. 
Dee.  Dig.  i  66S.*] 

8.  TazATtOR  (I  SlO^AonoiTB  — Adhissioh 

or  BVIDKNCX. 

Where  the  tax  deed  on  which  defendant  in 
ejectment  relied  was  Toid  on  its  face,  he  was 
■ot  entitled  to  the  benefit  of  the  five-year  stat- 
Qte  of  limitations  by  showing  by  eztrinMc  evi- 
dence that  he  would  have  been  entitled  to  a 
TaUd  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  li  1606-1608;  DMTbig.  |  810.*] 

Error  to  District  Court,  Washington  Coun- 
ty; E.  E.  Armour,  Judge. 

Action  by  Agnes  D.  Newsom  against  Wll- 
helm  Jacobs.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Berersed  and  re- 
manded, with  leave  to  amend. 

John  F.  Mail,  for  plaintltt  In  error.  An- 
gnat  Mnntzlng  and  Elgbert  Mor^  for  defend- 
ant In  error. 


HILL,  J.  This  Ib  an  action  in  ejectment 
The  plaintiff  allied  ownership,  etc.,  of  lot 
12,  In  blo<^  6,  original  town  of  Akron, 
Washington  county,  Colo.  The  defendant,  by 
answer,  first  denied  such  ownership ;  second, 
alleged  he  was  the  owner  of  the  lot  and  in 
poBsesslon;  third,  allured  he  was  the  owner 
by  virtue  of  a  tax  deed  issued  and  recorded 
over  five  years  prior  to  the  bringing  of  the 
action.  Judgment  was  for  the  defendant, 
holding  the  tax  deed  good.  The  plaintiff 
brings  the  case  here  for  review  upon  error. 

[II  The  evidence  discloses  that  the  lot  In 
controveray  was  25  feet  wide  and  140  feet 
de^.  The  plaintiff  deralgned  title  to  alwut 
foor-flttba  of  this  lot  (snbiect  to  uaj  title 
transferred  by  the  tax  deed) ;  she  mates  no 


attempt  to  establish  her  title  to  tbe  remain- 
der of  It  The  defendant  being  In  possession 
of  the  entire  lot,  this  was  prima  facie  evi- 
dence of  hla  right  to  possession,  as  against 
the  plaintiff,  to  that  portion  of  the  lot  to 
wblch  she  failed  to  establish  her  title.  Moon 
T.  BolUns^  86  Cat  383,  95  Am.  Dea  181. 

[2]  The  defendant,  over  objections,  offered 
In  evidence  a  tax  deed  for  this  lot;  the  por- 
tion material  to  this  controversy  reads  as 
fellows:  •  •  Whereas,  the  treasurer 
•f  said  county  did,  on  tbe  tw»ity-flrst  day 
of  Octobw,  A.  D.  1895,  by  virtue  of  the  au- 
thority vested  in  him  by  law,  at  (an  adjourn- 
ed sale)  the  sale  begun  and  publicly  held  on 
the  twoDty-flrst  day  of  October,  A.  D.  1896, 
vx^ose  to  public  sale  at  the  oiBse  of  tbe 
treasurer  in  the  county  aforesaid,  In  snhstaur 
tial  conforml^  with  the  reanirements  of  ttao 
Btatnte  in  such  case  made  and  provided,  the 
real  pnq;»erty  above  described,  for  the  pay- 
ment of  taxes,  interest  and  costs  then  due, 
and  remaining  unpaid  <hi  said  pn>perty;  and 
whereas,  at  the  time  and  place  aforesaid, 
W.  8.  Stratton,  Co.  Trees,  (for  Washington 
Co.)  of  tbe  county  of  Washington,  and  stato 
of  Colorado,  liavli«  offered  to  pay  the  sum  of 
^  dollars  and  dghty  cents,  b^ng  Uie  -whole 
amount  of  taxes,  interest  and  costs  then  due, 
and  ranaining  unpaid  on  said  propnty,  for 
the  above  described  property  which  was  the 
least  quantity  bid  for,  and  payment  of  said 
sum  having  been  made  by  him  to  the  said 
treasurer,  the  said  property  was  stricken  off 
to  him  at  that  price."  This  was  followed  by 
the  allegations  of  the  sale  of  tbe  certificate 
by  the  county.  Its  assignment  to  the  defend- 
ant, hla  payment  of  subsequent  taxes,  and 
tbe  other  matters.  Including  the  execution  of 
the  deed  to  him,  etc.  Under  the  ruling  of 
this  court  In  the  case  of  Bryant  v.  Miller,  48 
C!olo.  192,  109  Pac.  969,  this  deed  recites 
faots.  If  true,  which  make  void  the  sale  upon 
which  it  Is  based. 

[S]  After  the  admission  in  evidence  of  this 
deed,  the  defendant,  over  objections,  was  al- 
lowed to  Introduce  evidence  to  6how  that 
this  tax  sale  was  in  fact  commenced  on  the 
7th  of  October  of  that  year,  and  continued 
until  October  21at,  and  also  other  matten 
In  connection  therewith.  In  the  case  of  Page 
V.  OUlett,  47  Colo.  289,  107  Pac.  290,  we  held 
that,  where  a  tax  deed  was  void  upon  Its 
face,  outside  testimony  was  not  competent  to 
show  that  the  requirements  of  the  statute, 
wherein  the  deed  was  defective  in  so  stating, 
had  In  fact  been  complied  with;  that  in  such 
case  tbe  proof  might  tend  to  establish  valid 
sales,  but  that  It  would  not  mend  void  deeds; 
that  It  might  be  one  step  in  the  proof  that 
the  grantee  was  entitled  to  a  good  deed 
when  he  got  a  bad  one,  but  that,  where  that 
question  was  not  In  Issue,  viz.,  where  the 
defendant  had  not  pleaded  or  counted  upon 
the  fiict  OiAt  each  step  necessary  to  effect 
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a  TftUd  sale  for  taxes  was  taken,  except  as 
the  deed  Itself  showa,  that  he  must  be  limited 
Id  proof  to  the  issues  tendered.  These  prin- 
ciples are  applicable  her&  The  defendant 
pleaded  title  by  virtue  of  a  tax  deed,  which 
he  alleged  was  not  subject  to  attadc,  having 
been  Issued  and  recorded  for  over  five  years 
prior  to  the  Institution  of  this  action.  Hav- 
ing relied  upon  his  deed  and  the  five-year 
statute  of  limitation,  the  deed  being  void 
upon  Its  face  for  the  reasons  stated,  he  was 
not  entitled  to  the  benefit  of  this  statute  by 
showing  aliunde  that  he  would  have  been 
mtltled  to  a  valid  deed.  For  which  reasons, 
as  the  issues  were  made  up,  we  are  of  opin- 
ion that  the  court  erred  In  the  admission  of 
the  deed,  as  well  as  the  otber  evldaice,  In 
support  of  the  regularity  of  the  proceeding! 
leading  up  to  Its  execution. 

The  defendant  makes  the  further  conten- 
tion that.  If  the  plaintiff  was  entitled  to  re- 
cover at  all,  she  left  the  court  btiow,  and  ia 
leaving  this  court.  In  the  dark  as  to  Just 
bow  much  land  she  should  recover.  It  is 
urged  that  the  burden  to  show  this  was  on 
the  plaintiff;  that  the  case  made  In  this 
respect  was  not  sufficient  to  put  the  defend- 
ant to  proof  of  his  defense,  and  for  these 
reasons  plaintiff  should  have  been  nonsuited. 
An  examination  of  the  record  falls  to  disclose 
any  motion  for  a  nonsuit  At  the  close  of 
the  plalntiff'a  case,  the  defendant  proceeded 
with  his  evidence.  The  trial  court  erroneous- 
ly held  that  the  defendant's  tax  deed  vested 
the  title  to  the  entire  lot  In  him.  This  neces- 
sitates a  reversal  of  the  Judgment  Upon  a 
new  trial  the  issues  may  be  materially  chang- 
ed. We  do  not  think  it  Incumbent  upon  us 
At  this  time  to  pass  upon  questions  which 
it  may  not  be  necessary  to  consider  npon  a 
second  trial. 

For  the  reoaona  statedt  the  Judgment  la 
reversed,  and  the  cause  remanded,  with  leave 


to  the  parties  to  amend  tbdr  pleadlnci  M 
th^  may  be  adTlied. 
Beversed. 

MUSSBB  and  OABBBBT,  33^  oonCDV. 


HOSSID  V.  CTBUS. 

(Supreme  Court  of  Oregon.    Fsbw  6,  1012.) 

Appeal  from  Circuit  Court,  Marlon  County; 
Wm.  Oalloway,  Judge. 
On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  110  Pac.  486. 

Wm.  P.  Lord  and  W.  C.  Wlnslow,  for  ap- 
pelant A.  O.  Condtt  and  Geo.  G.  Bingham, 
for  respondent 

ElAKIN.  C.  J.  Appellant  urges  that  the 
court  Is  in  error  In  holding  that  a  seal  af- 
fixed to  a  writing  Is  only  prima  fade  evl- 
Aeace  of  a  consideration. 

We  find  it  necessary  to  refer  to  this  mat- 
ter, as  there  is  an  error  in  the  citation  of 
the  authority  npon  which  we  based  the 
statement:  "The  seal  affixed  to  the  signature 
Is  only  prima  facie  evidence  of  considera- 
tion." The  citation  should  have  been  Olston 
V.  Oregon  Water  Power  &  Ry.  Co.,  52  Or. 
343,  at  page  340,  96  Pac.  1095,  97  Pac.  638, 
20  L.  R.  A.  (N.  8.)  916,  Instead  of  Catlln  v. 
Jones,  62  Or.  337,  97  Pac.  546,  wher^  that 
question  is  fully  discussed  and  to  wbldi  we 
adhere,  and  that  decision  in  no  way  conflicts 
with  Johnston  t.  Wadswortb,  24  Or.  502,  84 
Pac.  13. 

It  fully  appears  from  the  record  that  there 
was  no  other  consideration  than  the  $46,  mo- 
tioned In  the  agreement,  which  was  not  con- 
sideration for  the  agreement,  but  part  of  the 
price  of  the  land,  of  which  only  $10  waa  paid. 

The  motion  Is  denied. 


Digitized  by 
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GROSS  T.  GITZ  or  LAWTON  et  aL 
(Sapreme  Court  ol  Oklahoma.   Dea  S,  1911.) 

(Bvlla^  by  the  Court.) 

Injunction  (}  12*)— Injomt  Albbaot  Ooh- 
urriED, 

Where,  In  an  action  for  an  Injnnction  to 
prevent  a  dtj  council  from  entering  into  a 
contract,  it  is  made  to  appear  that  prior  to 
the  issaonce  and  service  oi  the  writ  and  with- 
out notice  thereof  the  contract  had  been  dol; 
execnted.  the  judgment  of  the  trial  court  deny- 
ing the  injunction  will  not  be  disturbed  on  ap- 
peal. 

[£d.  Note.— For  other  cases,  see  Injunction, 
CenL  Dig.  1 12;  Dec.  Dig.  1 12.*] 

Error  from  District  Conrt,  Ckunancbe 
County;  J.  T.  Johnson,  Jodga 

Action  by  S.  M.  Cross  against  the  City  of 
Lawton  and  others.  Judgment  for  defoid- 
ants,  and  plaintiff  brings  error.  Affirmed. 

Hudson  ft  Whalln,  for  plaintKT  In  error. 
Charles  G.  Black,  for  defendant  In  error  City 
of  Lawton.  Key  &  Mlchalson,  for  defendant 
In  error  Shaw. 

DUNN,  J.  This  case  presents  error  from 
the  district  couH  of  Comanche  county,  and 
was  brought  In  that  court  to  secure  an  in- 
junction against  the  city  of  Lawton,  the 
mayor,  and  the  city  council  thereof,  prevent- 
ing them  and  each  of  them  from  entering 
Into  a  contract  with  Charles  H.  Shaw  for 
the  paving,  curbing,  and  guttering  of  any  of 
the  streets  or  avennee  of  the  said  city.  The 
evidence  discloees  that  the  contract,  the  ex- 
ecution of  which  it  was  sought  to  restrain, 
was  entered  into  on  the  17th  day  of  April, 
1911,  at  8:45  p.  m.  before  the  writ  of  Injunc- 
tion or  any  restraining  order  was  issued  and 
without  any  knowledge  of  the  same,  and  that 
the  restraining  order  Issued  was  not  served 
until  after  the  contract  had  been  executed 
and  entered  Into  and  at  8  o'clock  p.  m.  of  the 
same  day.  On  the  trial  of  the  cause  the 
court  refused  the  Injnnction.  and  the  plain- 
tiff, after  denial  of  the  motion  for  a  new 
trial,  has  duly  lodged  the  cause  In  this  court 
for  review. 

It  is  insisted  by  counsel  for  defendants  In 
error  that,  as  the  only  relief  prayed  for  was 
an  injunction  restraining  the  execution  of 
the  contract,  and  as  the  same  had  been  en- 
tered iuto  and  executed  prior  to  notice  or 
service  of  any  writ  of  injunction,  the  Judg- 
ment of  the  trial  court  should  be  sustained. 
Section  S759,  Comp.  Laws  Okl.  1909,  pro- 
vides :  "The  Injunction  provided  by  this 
Code  is  a  command  to  refrain  from  a  particu- 
lar act."  The  statute  is  Identical  with  the 
Kiiusas  statute,  and  the  question  presented 
in  this  case  was  considered  by  the  Supreme 
Court  of  that  state  In  the  case  of  City  of 
Alma  V.  Loehr,  42  Kan.  368,  22  Pac.  424. 
That  case  was  an  action  brought  to  restrain 
the  officers  of  the  city  of  Alma  from  execut- 
Intr,  IsHDlng,  and  delivering  curtain  bonds  for 
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certain  ImproTements  voted  at  an  election 
which  it  was  allied  was  held  withont  au- 
thority of  law,  and  was  fraudulent  and  void. 
A  restraining  order  and  a  temporary  Injunc- 
tion were  both  Issued  and  served.  The  offi- 
cers answered,  with  other  defenses  alleged 
that  before  the  reBtraining  order  or  the 
temporary  Injiinctian  was  served  upon  them, 
or  any  one  of  them,  and  before  they  had  any 
notice  of  the  Issuance  of  the  same,  the  bonds 
bad  been  executed,  issued,  sold,  and  deliv- 
ered. The  court  In  the  consideration  of  this 
defense  said:  "The  function  of  a  writ  of  In- 
junction Is  to  afford  preventive  relief.  It  Is 
powerless  to  correct  wrongs  or  Injuries  al- 
reody  committed.  This  Is  alphabetical  law. 
The  injunction  provided  by  our  Code  of  Civil 
Procedure  'Is  a  command  to  refrain  from  a 
particular  act'  Sections  237,  238.  Equity 
will  not  entertain  a  bill  for  an  injunction  to 
restrain  the  Issuing  of  municipal  bonds  In 
aid  of  a  subscription  to  a  railway  when  the 
bonds  have  been  actually  Issued  and  deliv- 
ered to  the  company."  This  case  was  later 
followed  by  the  Court  of  Appeals  of  the  state 
of  Kansas  In  the  case  of  McCurdy  et  al.  v. 
City  of  Lawrence  et  al.,  57  Pac.  1057.i  And 
the  same  doctrine  was  announced  by  the  Sa- 
preme Court  of  Illinois  in  a  similar  case 
(Menard  et  al.  v.  Hood  et  al..  68  111.  121),. 
See,  also,  1  Joyce  on  Injnnctlons,  {{  41,  41a; 
2  Joyce  on  Injunctions,  |  12^. 

The  judgment  of  the  trial  court  Is  accord- 
ingly affirmed. 

TUBNBB,  a  J.,  and  KANE  and  HATES, 
JJ.,  concur;  WILLIAMS,  J.,  sot  participat- 
ing. 


ST.  LOUIS  ft  S.  F.  B.  CO.  v.  NELSON. 

(Sapreme  Gonrt  of  Oklahoma.    Sept.  12, 
1»11.) 

(Byllaiiu  hy  the  Court.) 

Appeal  and  Ebbob  (!  334*)— Disuissal— 
Death  of  Dbfbndant  in  Ebror. 

A  person  obtained  a  judgment  in  the  dis- 
trict court,  and,  ofter  her  death,  a  petition  in 
error,  makiog  her  tlie  sole  party  defendant, 
was  filed  In  this  court,  and  her  attorney  of 
record  in  the  dlfttrict  court  accepted  service 
of  summons  In  error.  Held,  that  the  petition 
in  error  was  a  nullity  for  want  of  a  party  de- 
fendaat  in  error;  and  that  the  appellate  court 
acquired  no  jurisdiction  by  the  acceptance  of 
serrice  of  sammona  in  error  by  the  deceased 
party's  attorneys  of  record;  and  that  the 
cause  should  be  dismlsBed. 

{Eii.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  1851-1863;  Dec  Dig.  1 
334.*] 

Error  from  District  Court,  Jackson  County; 
J.  T.  Johnson,  Judge. 
Action  by  Gertrude  Nelson  against  the  St. 


>  Reported  In  full  in  tbe  Pacific  Reporter;  re- 

Erted  as  a  memorandum  declaloa  without  opinion 
9  Kan.  App.  KZ. 
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Louis  A  San  Frandsco  Bailroad  Company. 
Judgment  for  plaintiff^  and  defendant  brings 
error.  Dismissed. 

W.  F.  Braiu  and  B.  A.  Elelngcbmldt,  for 
plaintiff  In  emv.  Gujr  P.  Horton,  for  de- 
fendant In  error. 

HATSIS,  J.  It  haa  been  brought  to  tbe  at- 
tention of  this  court  by  a  motion  to  dismiss 
and  the  affidavit  of  Fay  Nelson,  daughter  and 
only  heir  of  defendant  In  error,  that  defend- 
ant, subsequent  to  the  rendition  In  the  trial 
court  of  the  Judgment  attempted  to  be  ap- 
pealed from  In  this  proceeding  and  before  the 
filing  of  the  petltton  In  error,  died.  Neither 
the  motion  nor  the  affidaTit  have  been  contro- 
verted by  plaintiff  in  error,  and  it  therefore 
must  be  accepted  as  true  that  defendant  in 
error  died  before  this  action  was  attempted 
to  be  commenced.  A  proceeding  In  error  is 
a  new  action  in  this  court,  and  la  begun  by 
the  flUng  of  the  petition  In  error  herein  and 
causing  to  be  issued  a  summons  in  error. 
Thwe  has  been  no  revivor  of  the  action  In 
the  trial  court  In  the  name  of  the  legal  rep- 
resentative of  deceased,  and  tbe  only  person 
attempted  to  be  made  party  defendant  In  this 
proceeding  Is  Gtertrude  Nelson,  deceased  be- 
fore the  action  was  begun.  It  follows,  there- 
fore, that  there  has  never  been  any  de- 
fendant In  error  to  this  proceeding,  snd  that 
the  petition  In  error  filed  herein  Is  a  nul- 
lity. Kuhnert  t.  Oonde.  S9  Kan.  26S,  18  Pac. 
103;  Bridge  v.  Main  St  Hotel  Co.  et  al.,  61 
Pac.  7S4: 1  Doblft  T.  Brown  et  al.,  20  Ind. 
App.  12,  60  M.  BL  88.  Under  the  statute  tbe 
summons  In  error  may  be  served  upon  the  at- 
torney of  record  In  tbe  original  case  (Comp. 
Laws  1909;  {  6039),  and  service  of  summons 
may  be  waived  In  writing,  either  by  defendant 
in  error  or  Us  attorney  (section  6070,  Id.). 
Oounsel  of  raoord  for  Gertrude  Nelson  In  the 
trial  conrt  aoc^tted  service  of  summons  in 
error;  bat  this  act  on  tiieir  part  cannot  have 
tbe  vOect  to  core  the  defect  of  tbere  being  no 
party  defendant  In  error  In  tbls  proceeding. 
Tbe  statute  contunplates  that  wbne  a  pro- 
ceeding in  error  Is  brongfat  In  tliis  conrt, 
wbidi  may  be  accomplished  tqr  th»  filing  of  a 
petition  In  error  and  having  sumnums  Issued, 
counsel  of  record  for  defendant  in  error  in 
the  trial  court  may  be  served,  or  may  waive 
service  of  snmmona;  but  sndi  action  must 
be  begun  in  this  cour^  and  that  action  cannot 
be  begun  without  snne  person  as  defendant 
in  error.  An  attorn^  cannot,  by  the  accept- 
ance of  service  or  waiver  thereof,  enter  tbe 
voluntary  appearance  of  a  person  who  was 
dead  before  the  attempt  to  begin  the  action 
was  made.  Bltcbey  et  aL  ▼.  Seeley,  68  Neb. 
120, 94  N.  W.  972.  The  Statutory  period  with- 
in whidi  a  proceeding  In  error  must  have 


*R«porMI  In  tall  In  the  Paollle  Reporter;  report- 
ed as  •  memonuidam  fleelsloa  witlwat  opinion  In  61 
Kbb.  in. 


been  filed  in  order  for  tUs  court  to  review 
the  judgment  of  tbe  trial  conrt  baa  now  ex- 
pired. 

Tbe  appeal  is  dismissed.  Sklllem  et  al.  r. 
Jameson  et  aL,  116  Pac.  103,  recently  decided 
by  tbls  court,  but  not  yet  <^clally  reported. 

TDBNER.  0.  J.,  and  WILLIAMS,  KANIV 
and  DUNN,  JJ.,  concur. 


PBICB  «t  aL  T.  COVINGTON. 
(Supreme  Conrt  of  Oklahoma.  Nov.  14, 1&U.> 

(Byllabu*  &y  the  Court.) 

Appeai,  and  Ebbor  (S  S64*)— Gasi-U&db— 

SrrTLEincirr  and  Sebvicb. 

A  ipint  Judgment  being  rendered  asainst 
P.  and  G.  for  the  possession  of  a  certain  tract 
of  land  and  the  costs  of  Uie  trial,  G.  was  al- 
lowed 90  days  In  which  to  prepare  and  serve 
a  case-made,  10  days  for  the  suggesting  of 
amendments,  same  to  be  settled  upon  5  days 
notice  by  either  party,  ^ere  was  no  exten- 
sion of  the  time  asked  or  granted  to  the  co- 
defendant,  P.  After  the  expiration  of  S  days 
from  the  time  of  entering  of  the  judgment  and 
denial  of  motion  for  a  new  trial,  the  case-made 
was  served  on  defendant  In  error,  and  pre- 
sented for  settlesMut,  and  rigned  and  settled 
without  any  service  or  notice  upon  or  to  P. 
There  was  no  waiver  by  the  said  P.,  either  of 
service  of  the  case-made,  or  of  notice  of  the 
time  and  place  of  signing  and  settling  tbe 
same,  nor  the  suggestion  of  amendments.  HM^ 
that  this  court  is  without  Jurisdiction  to  re- 
view any  alleged  errors  soagnt  to  be  presented. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Orror,  Gent  Dig.  U  2023-2C^;  Dec.  Dig.  S 
664.*i 

Brror  from  District  Gour^  Monay  Coun- 
ty; B.  McMUIan,  Judge. 

Action  W.  D.  Covington  against  S.  P. 
Price  and  Joslah  Gibson.  Judgment  for 
plalntlflp  and  defendants  bring  error.  Dis- 
missed. 

Emanuel  &  Broadbent  and  Wm.  A.  Baker, 
for  plalntUb  in  error.  Walter  IL  Latimer 
and  J.  B.  Outoel,  tax  defendant  In  enor. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Murray  county.  On 
April  8, 1010.  tbe  court  rendered  a  Joint  judg- 
ment against  S.  P.  Price  and  Joslah  Gibson. 
On  April  9,  1910,  motion  for  new  trial  was 
filed  by  Joslah  Gibson,  wlilch,  on  August 
20,  1910,  was  overruled,  and  the  defendant 
Gibson  given  90  days  within  which  to  make 
and  serve  a  case-made,  plaintiff  10  days 
within  which  to  make  and  suggest  amend- 
ments, the  same  to  be  signed  and  settled  on 
5  days  notice.  The  Joiut  judgment  debtor, 
S.  P.  Price,  filed  no  motion  for  a  new  trial, 
made  no  case-made  within  8  days  ttom.  the 
date  of  any  Judgment  or  order,  and  was  giv- 
en no  extension  of  time,  but  on  the  filing  at 
the  petition  lu  error  and  case-made,  duly 
prepared,  served,  and  settled  by  Joslah  Gib- 
son, tbe  said  s.  P.  Price  Is  made  a  paiCy 
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plaintiff  in  error.  A.  motion  to  dlamias  tbe 
appeal,  for  the  reason  that  the  said  Price, 
being  a  joint  Judgment  debtor,  Is  a  necessary 
party  to  the  same,  and  that,  not  having  pre- 
pared any  case-made  within  tliree  days,  filed 
a  motion  for  a  new  trial,  nor  secured  exten- 
sloD  of  Ume  within  which  to  make  and  serve 
a  case,  nor  waived  any  of  the  statutory  re- 
quirements, and  there  being  no  claim  tlmt 
the  case  is  here  on  transcript  of  the  record, 
the  petition  In  error  must  be  dlsnlissed. 

The  question  here  presented  was  passed  on 
by  this  court  at  this  term.  In  the  case  of 
Thompson  et  al.  t.  Fulton,  119  Pac.  244.  in 
an  opinion  prepared  by  Justice  Williams. 
In  that  case  there  was  a  Joint  Judgment 
against  Thompson  and  Mathls,  and  the  court 
said:  "The  record  recites  that  'thereuiwn 
the  defendant  Rachel  Thompson  excepted  to 
said  Judgment,  and  asked  that  she  be  given 
90  days  in  which  to  prepare  and  serve  case- 
made,  and  that  10  days  be  given  the  plhln- 
tiff,  J.  S.  Fulton,  in  which  to  suggest  amend- 
ments, and  that  said  case,  when  so  made,  be 
settled  upon  five  days  notice  by  either  par- 
ty, which  time  is  by  the  oourt  granted.' 
This  is  the  only  order  granting  an  extension 
of  time  to  any  one  in  said  action  for  the 
settling  and  signing  of  the  case-made.  The 
case-made,  when  made,  was  served  upon  the 
plaintifTs  attorney,  but  no  service  was  had 
upon  the  codefendant,  Ed  Mattils.  Neither 
were  any  amendments  suggested  nor  the 
right  to  suggest  same  waived  by  the  said 
Mathls,  or  any  one  for  liim.  It  follows  that 
the  case-made  is  invalid.  Whilst  the  ques- 
tions sought  to  be  raised  could  be  brought 
up  by  transcript,  yet  the  record  is  not  cer- 
tified by  tbe  clerk,  and  therefore  cannot  be 
considered  as  a  transcript" 

It  therefore  follows  that  under  this  au- 
thority the  petition  In  error  is  dismissed. 

TUBNEB,  a  J.,  and  WILUAMS,  KAMB, 
and  HAXBSp  JJ^  concur. 


J.  E.  COBB  A  GO.  et  aL  T.  HANCOCK. 

(Supreme  Court  of  Oklahoma.   Mot.  1A 
1911.) 

(ByUabiu  Jty  the  Oonrt.) 
Appkai.  and  Ebbos  (I  668*)  — DisnsBAL  — 

KOTXOI  OV  SBTTLKintHT  OW  GaSB-MaDB. 

The  ayllabus  in  Fint  National  Bank,  etc., 
T.  Daniels.  23  Okl.  883,  106  Pac  748,  U  made 
the  syllabus  of  this  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enot^  Cent.  Dig.  H  252^-2^;  I>ec  Dig.  | 

Error  from  District  Court,  Biyan  County; 
D.  A.  Richardson,  Judge. 

Action  by  J.  E.  Cobb  ft  Co.  and  others 
against  0.  A.  Hancock.  Judgment  for  de- 
fendant, and  plaindfla  bring  error.  Dis- 
missed. 


J.  M.  Crock,  for  plaintiffs  in  error.  Utter- 
back,  Hayes  A  McDonald  and  iixtPbeam  ft 
Abbott,  for  defendant  in  erm. 

TURNER.  G.  J.  It  falling  to  appear  from 
the  record  or  otherwise  that  defendant  was 
present,  either  in  person  or  by  counsel,  at  the 
settlement  of  the  case-made  filed  h^eln,  or 
that  notice  of  the  time  thereof  was  served 
or  waived,  the  motion  to  dismiss  this  pro- 
ceeding In  error  is  sustained,  and  it  Is  so 
ordered.  First  National  Bank,  etc.,  v.  Dan- 
iels. 26  Okl.  383,  108  Paa  748.  AU  the  Jus- 
tices concur. 


SMITH,  GoDstable,  ▼.  BOADS. 

(Suprenu  Court  of  Oklahoma.  Mot.  14, 
1911.) 

(Bvilainu  hv  tk«  Oourt.) 

1.  ExBMFnoifs  (I  46*)— Tools  or  Tbadb  — 
TuBNiNO  Lathi. 

A  turning  lathe  weigbinc  600  pounds,  be- 
ing ■  machine  operated  both  by  foot  and  engine 
power,  belonging  to,  used,  and  necessary  Id 
conducting  the  bnsinesa  of  a  machinist  in  his 
repair  shop,  be  being  the  head  of  a  family  and 
residlns  in  tbe  state,  is  exempt,  under  subdi- 
vision S  of  section  3346,  Compiled  Laws  of 
Oklahoma  1909,  proriding  that  there  "shall  be 
reserved  to  every  family  residing  In  the  state 
exempt  from  attachment  or  execution  and  ev- 
ery other  species  of  forced  sale  for  the  payment 
of  debts:  •  •  *  Fifth,  all  tools,  apparatus 
and  books  belonging  to  ud  used  In  any  trade 
or  profession." 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  H  66-61;  Dec  Dig.  {  46.«] 

2.  Appeal  and  Ebbob  (|  1071*)— Habmlm 
Ebbob— Findings  ov  Facts. 

Where  the  evidence  Is  undisputed  and 
merely  a  question  of  law  is  presented  thereby, 
refusal  of  tbe  trial  court  on  request  to  state  in 
writing  Its  eondudon  of  fact  found  separati^ 
from  Its  condmdons  of  law,  if  erroneous,  u 
without  inlnzy,  snd  a  Judgment  rendered  there- 
on will  not  be  revened  on  account  of  such  re- 
fusaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4234^-4^;  Dec  Dig.  | 
1071.*] 

Error  from  District  Court,  Caddo  County ; 
O.  A.  Brown,  Judge. 

Action  Orange  Beads  against  Bert  B. 
Smith. -Constable.  Judgment  for  plaintiff  in 
the  Justice's  Oourt  was  affirmed  in  ttte  Die* 
trict  Court,  and  defendant  twinga  error.  Af- 
firmed. 

O.  H.  Carawell,  for  plaintiff  In  error.  Ban- 
dall  U.  Uveaay,  for  defendant  in  »ror. 

DUNN,  J.  TUa  case  preeoits  uxor  from 
the  district  court  of  Caddo  county.  Tbe  de> 
fendant  in  error,  as  plaintiff,  began  a  re- 
plevin action  in  a  Justice  court  against  the 
plaintiff  In  error,  who  waa  a  otHUtable.  In 
bla  bill  of  partlculara  plaintiff  cbtimed  that 
he  was  a  macUnlst  and  the  owner  of  a 
certain  turning  lathe  on  wUcb  an  execution 
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bad  been  lerled  aod  wbleh  be  claimed  waa 
iiut  subject  tbereto,  being  exempt  After  tri- 
al tai  tbe  jnatlce  oonrt,  tbe  caae  was  appealed 
to  tbe  district  court,  vbere  Judgment  waa 
rendered  In  CaTor  of  tbe  plaintiff,  and  tbe 
defendant  baa  bronsbt  tbe  action  to  tbla 
conrt  for  rerieir. 

Gounaei  for  defendant  states  in  bla  brief 
tbat  tbe  onl7  question  Involred  In  tbe  trial 
of  tbe  otae  was  wbetber  tbe  macblne  was 
exempt  to  plaintiff  as  a  tool.  Plaintiff  tes- 
tified tbat  be  was  a  macbinist  and  could  not 
suceeasfDl^  conduct  bia  buaineaa  wltbout  tbe 
use  of  tbla  latbe;  tbat  wben  he  first  used  It 
be  operated  It  by  foot  power,  but  be  after- 
wards rigged  up  a  counterdiaft  with  bis 
wife's  washing  macblne  and  ran  both  with  a 
gasoline  engine  of  about  one-half  horse  pow- 
er; tbat  the  lathe  weighed  about  600  pounds. 
The  eTldence  disclosed  that  Roads  was  a 
machinist  bj  trade  and  conducted  a  repair 
shop  and  had  occasion  to  lue  the  lathe  prac- 
tically every  day  and  waa  without  any  other 
tool  or  apparatus  tbat  would  take  its  place. 
Another  witness,  LInzee,  was  called  l>y  de- 
fendant in  error,  and  testified  that  he  bad 
followed  the  trade  of  a  macbinist  for  22 
years;  tbat  be  was  acquainted  wtlli  the  use 
of  turning  latltes;  that  they  were  common, 
oi-dlnary,  and  essential  tools  to  a  machinist 
in  a  r^ir  shop;  tbat  he  was  acquainted 
with  the  approximate  value  ot  this  lathe, 
which  was  about  $100;  Witness  Plerson  tes- 
tified that  he  had  followed  the  trade  of  ma- 
chinist for  90  years,  was  acquainted  with 
tbe  use  of  tnrnli^  lathes,  and  that  a  turning 
Inthe  was  one  of  the  essential  and  indls- 
liensable  tools  of  a  machinist  to  be  used  In  a 
repair  shop. 

[1]  All  of  this  eTldence  appears  to  have 
lioeii  undisputed,  and  In  our  Judgment  brought 
the  lathe  in  question  witbln  the  protectiott 
of  tbe  fifth  subdivision  of  section  3340. 
Compiled  I^ws  of  Oklahoma  1909,  reserving 
to  every  family  residing  In  tbe  state  "all 
tools,  apparatus  and  books  belonging  to  and 
used  in  any  trade  or  profession."  Tbe  ques- 
tion raised  is  virtually  determined  in  this 
state  by  the  case  of  Brummage  v.  Ken- 
worthy,  27  Okl.  431,  112  Pac.  984.  In  that 
case  this  conrt  held  tbat  a  paper  cntter 
w  eighing  085  pounds,  which  was  operated  by 
band,  and  whlcb  belonged  to  and  was  used 
and  necessary  In  conducting  tbe  business  of 
a  printer,  was  exempt  The  plaintiff  iu  this 
case  established  tbat  In  bis  trade  as  a  ma- 
chinist and  Tunulug  a  repair  shop  the  tool 
or  apparatus  In  question  was  one  of  the  or- 
dinary and  essential  tools  to  him,  and  that 
be  used  it  every  w^orklng  day.  The  fact 
that  he  may  have  found  It  more  couveuleut 
to  attach  the  same  to  the  engine  which  oper- 


ated bia  wife's  washing  maddne  In  our  Judg- 
ment will  not  dqinrlT»  him  of  tbe  protection 
which  this  statute  affords.  Other  antborlUes 
supporting  this  conclusion  may  be  noted  in 
the  cases  cited  In  18  Cyc.  141fi»  1419.  Bee, 
also,  Waplee  on  Homestead  ft  Exemption 
(18^  p.  801;  Wood  T.  Bresnahan,  68  MIcIl 
814,  30  N.  W.  306. 

Counsel  contends  that  the  court  erred  In 
Its  failure  w  rtfusal  to  state  In  writing  Its 
con<dusiona  ct  fliet  separately  from  the  con- 
clusions of  law  to  which  It  arzlTed.  Tbe 
statute  upon  which  counsel  rely  la  section 
279  of  article  16,  a  66  (section  4477),  Wil- 
son's Revised  ft  Annotated  Statutes  of  Okla- 
homa 1908  (section  680%  Ck>mpiled  Laws  of 
Oklahoma  1909),  whlcb  reads  as  follows: 
"Upon  the  trial  of  qnratlons  of  fact  by  the 
court  it  sliall  not  be  necessary  for  the  court 
to  state  its  findings,  except  generally,  for  the 
plaintiff  or  defendant,  unless  <me  of  the  par- 
tlea  request  It,  with  tiie  view  of  exciting  to 
the  decision  of  the  court  upon  the  quesUona 
of  law  InvolTed  in  tbe  trial;  in  which  case 
the  court  shall  state  In  writing,  the  conclu- 
sions of  fact  found,  separately  from  tlie  con- 
Gluatons  of  law." 

As  we  have  heretofore  stated,  tbe  evidence 
In  tills  case  was  undisputed.  After  twth  par^ 
ties  bad  submitted  tb^  testimony,  there 
waa  no  difference  between  them  on  Uie  ma- 
terial facts  involved,  and  while  it  is  held 
(Rogers  et  al.  v.  Bonnett  et  al.,  2  Ofcl.  553, 
37  Pac.  1078)  that  the  refusal  of  a  court  to 
state  In  writing  its  findings  of  tact  and  con- 
clusions of  law  upon  them,  when  requested 
to  do  BO  by  either  party  before  Judgment,  is 
reversible  error,  this  rule  does  not  apply  in 
cases  where  the  facts  are  admitted  In  the 
pleadings,  stipulsted  by  the  parties,  or  where 
a  case  Is  submitted  on  an  agreed  statement  of 
facts.  8  Ency.  Pleading  &  Practice,  930,  937; 
Frush  T.  City  of  Bast  Portland,  6  Ore.  281; 
McMenomy  v.  White  et  al.,  115  Cal.  339,  47 
Pac.  109. 

[2]  Hence  in  the  case  at  bar,  where  the 
evidence  offered  Is  without  dispute,  the  fail- 
ure or  refusal  of  the  court  to  state  its  con- 
clusions of  fact  found  separately  from  Its 
conclusions  of  law,  If  technically  error.  In 
our  Judgment  was  without  Injury.  There  Is, 
as  stated  by  counsel  for  defendant,  virtually 
but  one  question  In  this  case,  which  Is  deter- 
mined by  the  conclusion  to  which  we  have 
come  on  the  matter  of  the  exemption  of  the 
turning  latbe. 

The  other  propositions  mooted  by  counsel 
are  without  merit,  and  the  Judgment  of  the 
trial  court  Is,  accordingly,  affirmed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANB, 
and  HAYES,  JJ.,  concur. 
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TEBBT  r.  PABNELL. 
(Soprcinfl  Oonrt  of  Oklahoma.  Not.  14, 1011.) 

(ByUdbua  hv  the  Oomrt.) 

1.  NXW  TEIAL  (I  107*)-~OVSBKDLIKa  OF  MO* 
TION  FOB  NKW  TBUI.. 

The  OTerralinB  of  a  motioii  for  a  new  trial 
pro  forma  by  a  trial  court  is  not  in  itself  error 
Buffldent  to  require  a  reversal  of  cause. 

[Bd.  Note.— For  other  eases,  see  New  Trial, 
Cent  Div.  |  SIT;  Dec  Dig.  f  167.*] 

2.  OABnzsmcBNT  (|  218*)--OLauia  bt  Thibd 

PABTT— BUBDIH  OF  PBOOF. 

Where  the  fund  in  the  hand  of  the  gar- 
nishee is  claimed  by  a  third  party,  the  burden 
of  establishing  his  superior  right  thereto  ia 
upcm  such  daunant. 

[Ed.  Note.— For  other  cases,  see  Garnish- 
ment, Cent.  Dig.  H  Dec  Dig.  1 
2ia*J 

S.  GASniSBMENI  (S  218*)  — Btidutgb  — Ab- 
SIONUEKT  OF  FUND. 

It  is  error  to  suBtain  an  objection  to  the 
introduction  in  evidence  of  an  assignment  duly 
executed,  unimpeached,  and  In  all  particulars 
regular  upon  its  face,  under  which  a  third  par- 
ty claims  title  to  a  fund  in  the  hands  of  a  gar- 
nishee. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment. Cent.  Dig.  ii  4U-113;.  Dec  Dig.  i 
218.*J 

Error  from  Dlatrlct  Court,  McClala  Conn- 
tar;  B.  HcSIUlan,  Judge. 

QamlBhinent  proceedings  by  J.  M.  Famell 
agaluBt  W.  J.  Terry.  Jodgmoit  for  idalntUC, 
and  defendant  brings  error.  Berersed  and 
remanded. 

A.  D.  Brown,  for  plaintUt  in  error.  Ben- 
nie,  Hocker  &  Moore,  for  defendant  in  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  McGlain  county.  March 
18,  1909,  J.  M.  Pamell  filed  his  complaint 
against  E.  J.  O'Shea  and  John  McMonua  to 
recover  for  goods  furnished  them.  In  the 
amount  of  $139.63.  Judgment  was  allowed  to 
go  by  default  The  plaintiff  then,  in  order 
to  Impound  moneys  in  the  hands  of  the 
Canadian  Valley  Construction  Company  due 
from  It  to  the  defendants,  had  a  garnishee 
summons  Issued  and  served  upon  it,  which  In 
due  time  answered  that  It  had  In  Its  posses- 
sion the  sum  of  (619.86,  but  that,  prior  to  the 
eervice  upon  It  of  the  said  writ  of  gamish- 
ment.  there  was  served  upon  it  an  assign- 
ment thereof,  signed  by  the  defendants 
O'Shea  and  McManus,  whereby  they,  for  the 
consideration  of  $2,208.99,  ass^ed  to  W.  J. 
Terry,  of  Lehigh,  all  claims  and  demands 
which  It  then  held  or  which  thereafter  might 
accrue  In  its  hands  to  them  prior  to  May  IS, 
1907.  The  garnishee  thereupon  prayed  that 
said  J.  W.  Terry,  who  was  claiming  the  said 
fund  by  virtue  of  the  said  assignment,  be 
made  a  party  defendant  to  the  garnishment 
proceeding,  and  required  to  set  up  such 
claim  as  he  had  to  the  fund.  The  assign- 
ment referred  to  was  executed  on  December 
17,  3906,  and  recited  that  for  a  valuable  con- 


sideration there  was  transferred,  assigned, 
and  set  over  to  the  said  Terry  all  or  an^- 
clalms  and  demands  which  the  said  O'Shea 
and  McManus  bad,  or  which  might  accrue  t«i 
them  between  that  date  and  May  15,  1907, 
by  reason  of  any  contract  then  existing,  or 
which  might  thereafter  be  entered  Into,  be- 
tween them.  Thereupon  the  said  Terry  was 
made  a  party,  and  on  January  8,  lOOS,  he 
filed  an  answer,  claiming  the  money  Im- 
pounded, and  praying  for  an  order  requiring 
the  said  Canadian  Valley  Constmctlon  Com- 
pany to  pay  the  same  into  court,  and  that  it 
be  discharged  as  a  further  party  to  the 
cause.  The  said  Terry  further  answered 
that  the  answer  of  the  garnishee  theretofore 
made  was  correct,  and  that  the  money  in  the 
hands  of  the  Canadian  Valley  Construction 
Company  was  not  subject  to  garnishment, 
for  the  reason  that  It  had  been  previously 
assigned  to  him,  and  had  been  so  assigned 
long  prior  to  the  filing  of  the  suit,  and  that 
the  money  claimed  under  the  assignment  was 
earned  by  the  defendant  b^ween  the  17th 
day  of  December,  1906,  and  the  IStfa  day  of 
May.  1907,  and  was  a  part  of  the  funds 
covered  by  the  said  asslgoment,  and  prayed 
for  judgment  Whereupon  plalntlfC  filed  hhi 
reply,  in  which  be  denied  that  the  assleii- 
ment  was  made  by  the  defendants  O'Shea 
and  IfdfiuHU,  and  also  avened  that  It  iras 
made  and  entered  Into  betweoi  the  defoul- 
anti  and  the  said  Terry  -wiOi  fraudulent  In- 
tent to  ciheat,  hinder,  and  defraud  plaintiff, 
and  that  the  said  Intwplead^,  Terry,  bnd 
solMted  plalntur  to  oontlnua  fDmishing  the 
defendants  with  snppUee,  especially  recom- 
mending defoidantB  to  plaintiff  tor  credit. 
Thereaftw  the  said  Terry,  by  counsel,  filed  a 
pleading,  which  he  entitled  a  "rejoinder,**  in 
whidi  he  denied  the  auctions  contained  in 
the  reply. 

On  Mardi  18,  1908,  on  the  Issues  thus 
made,  the  cause  came  on  for  trial  before  a 
jury,  and  the  court,  on  motion  and  over  ob- 
jection, ruled  that  the  burden  of  proof  to 
eetablteh  the  valtdlty  of  his  assignment  and 
hla  right  to  the  fund  was  upon  W.  J.  Terrj-, 
to  which  neeptUms  were  saved.  Where- 
ujton,  to  sustain  the  cause  on  his  part  coun- 
sel for  Terry  offered  in  evidence  the  assign- 
ment above  referred  to,  to  the  reception  of 
whidi  as  evldmce  counsel  for  plaintiff  ot)- 
jected  on  two  grounds:  First,  that  If  It  was 
relied  upon  as  a  mortgage  It  had  not  been 
recorded;  and,  second,  if  Intended  as  an  as- 
slgnmrait  it  was  void,  for  the  reason  that 
it  attempted  to  convey  something  that  did 
not  exist  at  the  time  of  Its  making  and  ex- 
ecution. This  objection  was  by  the  court 
sustained,  to  which  the  defendant  Terry  ex- 
cepted. The  asslgnmeot  being  the  only  evi- 
dence offered  In  the  case,  the  Jury  were  In- 
structed to  find  for  the  plaintiff  and  against 
the  Interpleader,  Terry,  on  the  Issues  be- 
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twMB  diem,  whldi  wh  accordingly  done, 
•ad  jn^meot  rendered  tbereon  for  tbe 
amomit  of  plaintUTB  Jndgment.  to  reTerse 
whldi  coansel  for  interrener,  Teny,  hu  dnly 
lodged  tbe  case  tn  tlila  court  for  rerlew. 

[1]  Tbe  complaint  Is  first  made  tbat  the 
Judgment  sboold  be  reversed  and  a  new  trial 
ordered,  because  the  court  on  the  considera- 
tlOD  of  the  motion  for  a  new  trial  overruled 
tbe  same  pro  forma.  It  baa  been  held  In  a 
nnmber  of  cases  that  this  ground  In  Itself 
Is  not  sufficient  to  require  reversal.  Plnson 
and  Sunday  v.  Prentise,  8  Old.  143,  96  Pac 
1049;  Lewis  T.  Hall,  11  Okl.  684,  69  Pac 
890;  Llnson  t.  Spauldlng,  2S  Okl.  254,  106 
Pac.  747:  Oklahoma  Portland  Cement  Co. 
T.  Anderson  et  aL,  28  Okl.  600,  IIS  Pac.  767. 

It  Is  next  ocmtended  that  the  court  ored 
in  Its  rule,  plaetaiff  the  burden  of  proof  upon 
plaintiff  In  wror.  Sectlmi  6723,  Compiled 
Lavra  of  Oklahoma  1900;  pKovides,  In  sub- 
stance, tbat  when  the  nnswet  ot  the  garni- 
shee discloses  tbat  another  person  than  the 
defendant  dalms  the  indebtedness  that  serv- 
ice upon  such  party  shall  be  made,  where- 
upon sudi  claimant  "shall  be  deemed  a  de- 
fendant to  the  garnishee  action,"  and  that, 
"In  case  of  default,  judgmmt  may  be  render- 
ed, which  shall  condude  any  claim  upon  the 
part  of  such  defendant."  When  the  gar- 
nishee summtma  was  s^ved.  It  can^t  In  tbe 
bands  of  the  constmctlon  company  sufficient 
funds  to  have  paid  plaintiff's  Judgment  This 
fund  plaintiff  was  entitled,  nnder  tils  gar- 
nishment, to  have  applied  to  the  liquidation 
of  bis  Judgment;  nnleas  some  other  pMson 
had  a  sui)eilor  dalm  thereto.  When  tbe  con- 
structioD  company  answered  by  showing  tbat 
Terry  claimed  It,  this  had  tbe  effect  of  sus- 
pending plaintiff's  claim  until  Terry  could  be 
given  an  opportunity  to  assoit  and  establish 
bis  right  to  the  fund.  If  he  felled  to  avail 
himself  thereof,  then  plaintiff  was  entitled  to 
the  fund,  and  Judgment  would  have  ran  in 
bis  favor  against  the  construction  company 
for  the  amount  thereto. 

[21  Plaintiff's  claim  was  prima  fhde  sn- 
perlor  to  Terry's,  or  any  one  else's,  and  if 
Terry  secured  the  fund  It  was  necessary  to 
do  so  upon  the  strraigth  of  his  own  title, 
which  would  necessarily  place  npon  him  the 
burden  of  establishing  his  right  to  the  money, 
and  of  showing  that  it  was  superior  to  the 
right  of  plaintiff.  This  conclusion  on  our 
part  finds  support  In  the  following  texts  and 
the  authorities  cited  In  support  thereof: 
Ualley  on  Onus  Proband!  and  Preparation  for 
Trial,  p.  27;  2  Wade  on  Attachment,  il  376, 
430  ;  2  Shlnn  on  Attachment  and  Garnish- 
ment !  676;  Rood  on  Garnishment  {I  342, 
343,  and  348. 

In  section  843  of  Rood  on  Oamisbment 
supra,  the  author  says:  "The  dalmant  Is 
made  a  party  merely  for  the  purpose  of  de- 
termining whether  he  has  such  an  Interest 
in  the  proi>erty  that  the  plaintiff  cannot  have 


a  Judgmoit  condonulng  It  to  the  satisfaction 
of  his  dalm  against  the  principal  defendant. 
Therefore  the  only  matter  In  which  be  is  con- 
cerned is  to  show  bis  superior  title.  Be 
must  rely  npon  the  strength  of  His  own 
claim." 

[31  The  argument  of  counsel  upon  tbe 
question  of  the  admlsslbUity  of  the  assign- 
ment as  evidence  is  purely  hypothetical,  and 
based  on  grounds  which  do  not  appear  wittiln 
the  assignment  the  reception  of  which  was 
rejected;  nor  are  tboy  made  to  appear  In  any 
other  way  by  the  record.  The  aasignmott 
appears  In  every  partlcolar  to  be  r^nlar; 
it  was  for  a.  valnable  ocmsidmtkm  with  a 
presumably  proper  subject-matter,  and  coat- 
plctely  omveyed  title  to  the  sama  It  was 
necessary,  In  order  to  sustain  the  objections 
urged  against  It,  to  assume  matters,  not 
shown  either  by  the  pleadings,  the  paper,  or 
any  other  proof,  and  under  tbeae  droun- 
stances,  in  onr  Judgment  the  document  was 
admissible;. 

Tbe  Judgment  of  the  trial  court  is  there- 
fore reversed  and  tbe  action  remanded,  with 
instrncOons  to  set  aside  the  Judgment  here- 
tc^re  cntOTed  and  grant  plaintiff  In  error  a 
new  trIaL 

TDBNER,  O.  X,  and  WILLIAUSp  KANB. 
and  HAYES,  JJ.,  conenr. 


CHIOAOO  CBATON  GO.  T.  ROGERS  et  al. 
(Supreme  Court  of  Oklahoma.  Nov.  18, 1911.) 

rfiyHabu*  by  tU  Ooprt.) 

1.  CouHSBOK  (I  46*)— Subjects  (a  Bxauu- 

TioK— Statutoet  Pbovision. 

Plaintiff,  an  IIliDoiB  corporation,  sent 
agents  Into  the  Indian  Territory  and  Arkansas 
to  take  orders  for  enlarging  pictozes,  Hie 
orders,  wben  taken,  were  sent  to  it  at  its  home 
office  m  Chicaso,  where  the  pictures  were  en- 
larged, and  tae  pictures  with  frames  were 
shipped  by  it  to  agents,  different  from  those 
who  took  orders,  who  delivered  tbem  to  the 
patrons  and  collected  the  money,  which  they 
remitted  to  plaintiff.  Beld,  that  this  was  inter- 
state commerce,  and  that  a  failure  by  plaintiff 
to  designate  a  resident  agent  in  the  Indian  Ter- 
ritory npon  whom  service  might  be  had,-  under 
the  provisions  of  sections  4  and  5,  31  Stat  L. 
706,  requiring  foreign  corporations  to  designate 
aa  agent  in  the  Inman  f»rritory  before  begin- 
ning to  carry  on  business,  did  not  render  void 
a  bond,  executed  by  one  of  Its  delivering  agents 
in  the  Indian  Territory,  conditioned  for  tbe 
faithful  [terformance  of  bis  duty  as  such  where- 
ever  the  plaintiff  sent  him. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  8S  113,  126;  Dec.  Dig.  S  46.*] 

2.  GOHHEBCE  (I  46*)— SCBJECrS  OF  BSOUU- 

IXON— Statdtobt  Pbovibioh. 

After  tbe  bond  was  executed,  the  agent 
was  sent  to  Arkansas,  where  the  breach  of  tiie 
bond,  if  any,  occurred.  Held,  that  a  failure 
plaintiff  to  designate  a  resident  agent  In  Ar- 
kansas, upon  whom  service  miriit  be  had,  aa 
provided  by  sections  825  and  ^9a  of  KlAy's 
Digest  of  the  Arkansas  Statute,  did  not  con- 
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stitnte  a  dtfenw  fai  Uwt  of  tbe  rarvtlM  on 

the  bond. 

[Ed.  Note.— For  other  caseB,  see  Commerce, 
Cent  Dig.  fij  113,  126;  Dec.  Dig.  »  46.*] 

3.  COlfMEBCR  (I  46*)— SCBJECTB  OF  RE0U1.A- 

TiON — Business  or  Fobeiqk  Corfobation. 
A  state  cannot  require  a  foreign  corpora- 
tioD  to  deaignate  a  rendent  agent,  upon  vhom 
service  may  be  bad,  as  a  condition  precedent 
to  Its  engaging  in  Interstate  commerce  vith 
residents  of  the  state. 

[Bd.  Note.— For  other  cases,  «t«  Conunereo, 
Cent.  Dig.  ii  U3, 126;  Dec  Dig-  I  46.*] 
■4.  FuHOZPAX.  aud  Subitz  (|  139*)— Xtma- 

D1E8  or  OBLIOm— NoncK  TO  SUBKIIKS. 

Where  an  agent  for  the  delirer;  of  pic- 
tures and  collection  of  the  price  makes  reports 
as  required  b7  the  contract  of  agencTi  in  which 
reports  his  shortage  appears,  and  where  his 
-conduct  is  not  inconsistent  with  honestr,  his 
employer  is  not  required  to  noti^  the  sureties 
upon  nis  bond  to  the  emplojer,  conditioned  to 
account  for  pictures  ana  frames  shipped  to 
him  for  delirerr,  of  his  default,  as  a  condition 
precedent  to  its  recovery  upon  the  bond  for 
either  the  first  reported  shortage,  or  shortage 
subsequent  to  the  first 

[Ed.  Note.— For  other  cases,  see  principal 
and  Surety,  Cent  Dig.  f  388;  Dec  Dig.  | 
139.*1 

Commlasionera'  Opinion,  DItIsIod  No.  2. 
Error  from  Plttsbni^  County  Oonrt;  B.  W. 
Higglus,  jQdge. 

Action  by  the  Chicago  Crayon  Comoany 
against  Henderson  G.  Rogers  and  others. 
Jadgin«it  for  defendants,  and  plaintiff  brings 
error.  Reversed  and  remanded  for  new  trlaL 

A.  a  Harklcy,  fOr  lAAlntUF  !n  wror.  Les- 
ter ft  Hammond,  for  deCendanta  In  error. 

BOSSER,  C.  TbSa  mm  an  action  by  the 
Chicago*  Crayon  Company  against  Henderson 
O.  Rogers,  J.  J.  Brewoi,  A.  F.  Holladay,  and 
PbUlp  H.  Howe  upon  a  certain  bond  given 
Henderson  O.  Bogen  aa  agent  of  the 
Idalntlff  company.  There  waa  a  judgment 
for  the  defendants,  and  plaintiff  brings  er- 
ror. 

The  bond  Is  aa  follows: 

*'Know  all  men  by  tluse  presents,  tbat  we, 
Henderson  O.  Rogers,  of  tiie  ctty  of  E^r^Ni, 
connty  of  Central  District,  state  of  Ind.  Ter., 
as  principal,  and  J.  J.  Brewoa,  connty  of 
Central  fDlatrict,  state  of  md.  Ter.,  and  A. 
F.  Holladay,  connty  of  Omtral  District,  state 
of  Ind.  Ter.,  aa  snretlea  are  hdd  and  firmly 
bound  to  tbe  Chicago  Crayon  Company,  an 
Illinois  corporation,  of  Chicago,  Oook  coun- 
ty, Illinois,  in  the  pan!  sum  oC  flve  bun- 
dred  dollars  (f600.00)  to  be  paid  tbe  said 
obligee  or  their  legal  r^ireeaitatlTe,  to  the 
true  paymoat  tlimof  we  bind  ourselves,  onr 
tieirs,  executors  and  administrators  Jointly 
and  severally,  flrnaly  by  these  presoits. 

"The  condition  of  fliis  obligation  is :  Tbat 
whereas,  the  said  b<mded  Hoiderson  O.  Rog- 
ers, principal  has  been  appointed  and  has 
agreed  to  act  as  agent  (known  as  delivery- 
man  and  collector  for  and  on  behalf  of  the 
said  Chicago  Crayon  Company  In  accordance 


with  the  terms  and  provisions  of  a  certain 
contract  (marked  "A,"  hereunto  attadied). 
Now,  therefore,  if  the  said  bonded  principal 
shall  and  does  pertom  all  the  dntiea  and  ob- 
Ugatlons  required  of  him  in  said  contract, 
according  to  the  sidrlt  and  letter  thereof, 
thai  this  obligation  shall  become  null  and 
TOld,  otherwise  to  remain  lo  fnU  fOroe  and 
effect ' 

"It  is  further  agreed  that  In  esse  of  de- 
teott  in  any  of  ttie  conditions  by  aild  bonded 
principal  ttie  measure  of  damages  <^  said 
party  of  the  first  part  ahall  be  tlie  amount  of 
goods  entrusted  to  said  bonded  prhidpal,  aa 
shown  by  the  sheets  and  blllii;  less  amount  of 
cash  remitted  and  goods  accounted  for  by 
party  ot  the  second  part  to  said  party  of  ttie 
first  part  mentioned  In  said  contract 

"It  is  farther  understood  and  agreed  to  1^ 
the  sureties  that  the  transferring  of  tbe  prin- 
cipal from  one  portion  of  the  country  to  an- 
other and  resulting  in  his  necessarily  being 
undw  the  mana«emait  of  a  dUtorent  1^1 
repreeentetlve  of  said  (Ailigee^  known  aa  dis- 
trict manager,  does  not  release  said  snreties 
from  tbe  obligation  of  thla  Nmd. 

"In  witness  wheret^  we  have  hereunto  set 
our  bands  and  seals  this  8th  day  of  NovtfO' 
ber,  A.  D.  1900.** 

The  contract,  maiited  "BxhUiit  A,"  to  the 
booA  la  as  follows: 

"Memorandum  of  agreement,  made  and  wa- 
tered into  this  day  and  date,  between  the 
Chicago  Crayon  Company,  a  corporation  of 
Chicago,  county  of  Cook,  state  of  Illlnola, 
party  of  the  first  part,  and  Henderson  O. 
Rogers  of  ttmn  of  Krebe,  state  of  L  T.,  par- 
ty of  tlie  second  part 

"Party  of  the  second  part,  known  aa  col- 
lector and  ddiveryman,  agreea  to  deliver  por^ 
traits,  frames  and  other  mwchandiee,  and  to 
receive  as  compensation  thovftv  tlie  differ^ 
ence  in  the  list  price  of  the  flumes  (Exhibit 
B,  page  8)  plus  any  excess  ftdght  and  the 
amount  the  framed  are  sold  for, 

"Party  of  the  second  part  agrees  to  pay  all 
his  personal  expenses.  Including  livery  hire 
to  d^ver  the  portraits  and  frames,  snd  also 
to  pay  all  drayage  and  transfer  charges  ca 
portraits  and  frames  account  of  transferring 
the  goods  from  the  depot  to  which  tb^  have 
been  consigned.  Party  of  the  first  part 
agrees  to  pay  the  freight  charges  on  all  por- 
traits  and  frames  from  Chicago  to  points  of 
consignment  except  where  the  freight 
amounts  to  more  than  twenty-flve  cents  0164) 
per  frame,  in  whidi  case  the  party  of  the 
second  part  agreea  to  pay  all  charges  in  ax- 
cess  of  that  amount 

"He  further  agrees  to  forward  the  lists  fOr 
each  shipment  with  money  to  balance,  as  the 
delivery  has  been  made  and  before  llf^ig  the 
next  shipment  Farther  agrees  tbat  in  case 
he  Is  delivering  a  small  ahipment  where  col- 
lections will  not  amount  to  fifty  dollars,  to 
remit  the  same  as  soon  as  delivery  is  com- 
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pleted.  rorther  agnes  tb&t  on  lifting  a 
shipment  to  immediately  notify  tlie  party  of 
the  flnt  part  of  tlie  same,  by  forwarding  a 
llftlns  card  (form  A96)  (BxUbtt  G)  on  tliat 
Bhlpment,  and  forther  agrees  to  make  <mt  In 
detail  Friday  rQ>ort  ^6nn  A84)  and  forward 
every  Friday  to  pnr^  of  ttte  first  part  and  a 
copy  to  tmA  manager.  (Exhibit  D.) 

"Party  of  the  second  part  furtber  agrees 
not  to  deliver  any  portrait  for  less  than  the 
regular  list  price  (Exhibit  B)  and  to  account 
for  all  portraits  shipped  by  a  remittance  In 
full,  or  by  returning  the  cgrea  of  said  por- 
traits with  a  report  as  vondier  for  their 
nondelivery.  Party  of  the  secraid  part  agrees 
to  account  for  all  frames  shipped  by  a  re- 
mittance In  fall  at  prices  per  (Exhibit  B). 

"Party  of  the  second  part  agrees  to  remit 
all  collections  dally  (and  report  dolly  if  Mle) 
to  the  main  office  of  the  party  of  the  first 
part  at  Chicago,  Illinois.  Par^  of  the  sec- 
ond part  agrees  to  truly  remit  and  account 
for  all  numies  collected  upon  portraits, 
frames  or  other  merchandise  received  and  re- 
tained 1^  him  as  agent  and  custodian  afore- 
said, and  to  properly  acooukt  for  and  sur- 
render the  residue  of  such  portraits,  frames 
and  othw  merchandise  aforesaid  to  and  at 
such  time  or  times  as  may  be  requested  or 
demanded  by  said  party  of  the  first  part  or 
their  legal  reivesentatlve. 

"It  is  also  agreed  that  party  of  tlw  flret 
part  shall  not  be  held  responsible  tor  any 
expense  of  party  of  the  second  part  due  to 
the  delays  in  the  shipment  of  or  the  nonar- 
rlval  of  the  aforesaid  portraits,  frames  or 
otlier  merchandise. 

"Party  of  the  second  part  agrees  to  exer- 
cise due  caution  in  the  care  and  protection 
of  all  portraits,  frames  and  other  merchan- 
dise QosB  or  damage  by  fire  or  storm  except- 
ed) received  and  retained  by  hbn  as  agent 
and  custodian  aforesaid. 

"Either  party  may  at  any  time  they  deem 
the  business  unsafe  or  unprofitable,  termi- 
nate this  contract  by  giving  notice,  either 
verbal  or  written,  and  the  party  of  the  sec- 
ond part  agnea  In  evoit  of  such  notice  to 
turn  over  to  the  party  of  the  firat  part,  or 
its  legal  representatlTO  all  suppUas,  ifflnted 
matter,  and  the  realdoe  of  such  pOTtralts, 
frames  and  other  merchandise  not  otherwise 
accounted  for. 

"Witness  our  hands  and  seals  thia  fourth 
day  of  November,  tOOS.** 

The  proof  riiows  that  the  lOalntlff  soit  out 
agents  into  Indian  Territory  and  Arkansas, 
and  took  orden  for  tiie  enlargement  of  pic- 
tures, and  for  frames,  and  the  ordera  were 
sent  to  the  company,  at  Ghlcago,  where  the 
lilctnres  wen  oilarged  and  tiie  frames  manu- 
factured; and  that  the  completed  pictures 
were  then  shipped  to  other  agents  of  the  com- 
pany, different  from  those  who  took  the  oi^ 
ders,  whose  business  It  was  to  deliver  the 
pictures  and  collect.  Sogers  was  employed 
to  deliver  and  collect,  and  It  appears  that  he 
delivered  for  plalntifC,  both  in  the  Indian 


Tnrltory  and  Arkansas.  It  also  shows  that 
the  shortage,  If  any,  arose  out  of  the  8hlp< 
ments  to  him  in  Arkansas. 

The  defendant  dmled  UabDlty,  upon  the 
ground  that  at  the  time  the  bond  and  con- 
tract were  executed  plaJntifl  liad  no  desig- 
nated agent,  either  In  tbB  state  of  Arkansas 
or  Indian  Territory;  and  that  it  was  doing 
business  within  the  state  of  Arkansas  and 
Indian  Territory  in  violation  of  the  statute 
requiring  foreign  corporations  to  mainteln  a 
known  place  of  business,  and  to  have  an  au- 
thorized agent,  or  agents,  upon  whom  pro- 
cess could  be  served,  within  the  stete  and  ter- 
ritory, respectively.  Defendants  also  deny 
that  Henderson  G.  Rogers  owed  plaintiff 
anything  under  his  contract  They  further 
answer  that  the  plaintiff  had  released  the  de- 
fendant Henderson  G.  Bogers  from  any  lia- 
bility by  reason  of  the  fact  that  after  he 
had  delivered  a  number  of  pictures  and 
frames  in  the  state  of  Arkansas  be  asked  per- 
mission from  the  plaintiff  to  go  tuck  to  that 
state  and  collect  for  tbe  pictures,  and  framee, 
the  price  of  which  had  not  been  collected, 
and  the  plaintiff,  through  Ite  manager,  di- 
rected him  to  go  to  the  state  of  Missouri  and 
work  for  the  company  there,  and  agreed  that 
if  he  would  go  to  the  state  of  Missouri  and 
work  for  them  that  they  would  release  him 
from  all  claims  for  shortage  In  the  state  of 
Arkansas.  The  sureties  also  claim  that  they 
were  released,  because  the  company  did  not 
give  them  notice  that  Bogers  was  short  in 
his  accounts  when  it  first  discovered  that 
fact,  and,  after  it  had  ascertained  that  he 
was  short,  that  it  continued  to  ship  him 
goods  and  extend  to  him  credit^  without  giv- 
ing them  notice. 

The  plaintiff  assigns  as  error  the  giving  by 
tbe  court  of  instructions  numbered  4,  5,  G,  7, 
9,  and  11,  and  also  tbe  refusal  of  the  court 
to  give  Instructions  4  and  6  requested  by 
plaintiff.  Instructions  numbered  4,  &,  6,  7, 
9,  and  11,  given  by  the  court,  are  as  follows: 

**(4)  The  court  will  Instruct  you,  gentle- 
men, that  where  one  man  Is  employed  1^  an- 
other, and  bmad  la  made^  sureties  Und  them- 
selves for  the  payment  of  the  contract.  Wbn 
it  becomes  known  to  the  prlndpal  that  da- 
&ult  la  being  made.  It  is  his  duty  thai  to 
notify  the  sureties.  Such  duty  of  disclosun 
reste  upon  dbe  theory  that  the  creditor  who 
receives  advancements  from  the  principal  On 
the  credit  of  the  guarantor,  or  conUnnea  the 
principal  in  hia  aervice  f6r  whose  honesty 
another  haa  become  surety,  with  knowledge 
that  the  prlndpal  has  violated  his  agreement 
or  is  unworthy  of  triut,  actively  conspires  to 
assist  the  princ^ml  in  conmiittlng  default; 
and  that  such  conduct  contains  the  same  ele- 
ment of  fraud  as  the  oomoealmait  of  similar 
facte  at  tbe  time  of  the  execution  of  tlie  con- 
tract 

"(S)  In  other  words,  gaiOemaii  If  Cbe  Chi- 
cago Crayon  Company  had  become  aware  of 
the  fact  that  the  d^endant  Hendeiatm  Q* 
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Rogers  was  in  default  in  Us  wwk,  tben  it 
was  their  dut7  to  notify  the  sureties,  because 
that  Is  knowledge  that  was  only  known  by 
two  parties— Mr.  Rogm  and  the  Chleago 
Crayon  Company— In  other  words,  it  wonld 
not  be  good  faith  on  the  part  of  the  Chicago 
Crayon  Company  to  continue  a  man  In  their 
employ,  if  they  fcnew  he  was  in  defitnU  in 
his  obligations  to  them,  and  then  look  to  the 
■nretles. 

"(6)  The  law  of  suretyship  glvea  to  the 
promisor  a  right  of  notice,  eren  thongb  he 
does  not  make  a  stipulation  in  his  contract, 
wheneTer  snch  notice  is  necessary  for  his 
protection,  as  In  the  case  of  a  commercial 
guaranty,  where  the  facts  upon  which  his 
liability  rests  are  not  within  his  knowledge, 
or  depend  upon  the  creditor's  option. 

"(7)  However,  It  is  not  an  Insignificant 
breach  of  a  contract  that  the  Chicago  Cray- 
on Company  was  compelled  to  give  notice  of. 
It  is  only  these  that  were  absolutely  material 
to  the  sureties,  Mr.  Brewen,  Mr.  Holladay, 
and  Mr.  Howe.  Ordinarily  It  requires  fraud 
or  dishonesty  of  some  kind  to  be  shown  on 
the  part  of  Mr.  Rogers  that  wonld  Justify  or 
require  notice  to  be  given  to  sureties. 

"(8)  If  the  actions  of  Mr.  Rogers  at  the 
time  he  was  working  for  the  Chicago  Crayon 
Company  was  snch  that  would  cause  a  rea- 
sonable man  to  believe  he  was  dishonest,  or 
was  perpetrating  fraud  on  the  Chicago  Cray- 
on Company,  then  it  would  be  the  du^  of  the 
Chicago  Crayon  Company  to  notil^  the  sure- 
ties. 

"(9)  I  will  Instruct  the  Jury  this:  A  no- 
tice must  be  given.  It  Is  Immaterial  whether 
it  is  written  or  verbal,  but  notice  must  be 
given  where  it  becomes  known  to  the  Chicago 
Crayon  Company  that  Its  agents  were  dis- 
honest; then  the  company  should  notify  the 
sureties." 

"(11)  The  court  will  Instruct  you,  gentle- 
men, that,  if  you  find  from  the  evidence  that 
there  was  fraud  or  dishonesty  on  the  part  of 
the  principal,  Mr.  Rogers,  against  the  Chi- 
cago Crayon  Company,  It  was  their  duty  to 
notify  the  anreties,  but  the  sureties  were  re- 
sponsible tor  all  debts  up  to  the  time  the  no- 
tice should  have  been  given,  if  any  notice 
was  necessary." 

Instructions  numbered  4  and  6,  requested 
by  the  plaiutllf,  and  refused  by  the  court,  are 
as  follows: 

"(4)  Ton  are  Instructed  that  the  law  Is 
that  the  signing  and  executing  the  contract 
and  bond  in  the  Indian  Territory,  cowing 
business  to  be,  and  afterwards,  done  In  the 
state  of  Arkansas,  was  not  'doing  bnainaes* 
in  violation  of  the  laws  of  the  Indian  Terri- 
tory, or  of  the  state  of  Arkansas,  bb  then  ex- 
istbag  in  November,  1B06,  requiring  an  agent 
for  service  to  be  designated  by  a  foreign  cor- 
poration before  doing  business  within  its  ter- 
ritoi7'  Vmtiux,  the  agreed  statement  of 
fiicts  is  that  no  such  agent  bad  tben  been 
designated  by  the  plalntiif,  and  that  the 


businesa  done  under  said  contract  and  bond 
was  the  ahipment  by  plaintiff  from  its  place 
of  business  In  the  state  of  Illinois  certain 
goods,'  ordered  by  residents  of  the  the  state 
of  Arkansas,  to  its  agent,  H.  O.  Rogers,  in 
the  state  of  Arkansas  for  delivery  and  the 
collection  of  the  price,  and  remittance  to  be 
made  to  the  company  at  Chicago.  Snch  acts 
and  business  were  Interstate  transactions, 
and  these,  together  with  the  making  of  the 
contract  and  the  institution  of  the  suit  for 
the  collection  of  the  money  due  under  the 
contract,  are  all  controlled  by  the  laws  of 
Interstate  commerce,  and  are  not  affected  by 
the  local  laws  of  any  state  or  territory.  And 
you  are  instructed  not  to  consider  the  de- 
fenses alleged  in  the  first  and  second  para- 
graphs of  defendants'  answer. 

"(5)  In  another  part  of  their  answer,  the 
defendants  plead  that  no  timely  notice  of 
the  defonlt  of  H.  O.  Rogers  was  given  to 
the  sureties  upon  this  bond  by  the  plaintiff. 
But  defendants  do  not  plead  that  they  suf- 
fered any  loss  by  reason  of  not  getting  no- 
tice of  the  default  You  are  Instructed  that 
you  need  not  consider  the  evidence  as  to 
whether  any  notice  of  the  defoult  was  given. 
Whether  this  bond  sued  upon  be  properly 
called  a  surety  bond  or  a  guaranty  bond.  It 
guaranteed  the  fitlthful  performance  of  the 
contract  and  the  punctual  payments  to  be 
made  by  H.  G.  Rogers.  And  the  signers  of 
such  a  bond  are  liable  to  the  guarantee  Im- 
mediately upon  the  default  of  the  principal, 
and  without  demand  or  notice." 

[1,2]  It  is  proper  to  notice,  first,  the  re- 
fusal of  the  court  to  Instruct  the  Jury,  as  re- 
quested by  plaintiff,  that  the  business  of 
plaintiff  was  not  such  as  to  require  It  to  des- 
ignate an  agent  In  the  Indian  Territory.  The 
fact  that  it  had  no  such  agent  was  pleaded 
as  a  defense  In  the  answer  and  admitted  by 
the  plahitlff  In  the  agreed  statement  of  facts. 
If  the  fact  that  plalntUT  had  failed  to  desig- 
nate an  agent  was  not  sufficient  to  render 
the  bond  void,  then  the  Jury  should  have  been 
80  Instructed,  and  a  failure  to  so  Instruct  up- 
on request  of  the  plaintiff  was  reversible  er- 
ror. If  the  failure  to  designate  an  agent 
rendered  the  contract  void,  then,  the  fact 
that  plaintiff  had  designated  no  agent  being 
admitted,  the  court  should  have  Instructed 
the  Jury  to  find  for  the  defendant,  and  it 
would  not  be  necessary  to  consider  other  al- 
leged errors. 

The  statute  requiring  the  designation  of 
an  agent  in  the  Indian  Territory  (31  Stat, 
li.  796)  iB  as  follows: 

"Sec.  4.  That  before  any  fordgn  corpora- 
tion shall  begin  to  carry  oa  business  In  the 
Indian  T^tory  it  shall,  by  its  certificate, 
under  the  hand  of  the  president  and  seal  of 
8U(A  company,  filed  In  the  office  of  the  clerk 
of  the  United  States  Court  of  Appeals  for 
the  Indian  Territory,  designate  an  agent, 
who  shall  reside  whwe  the  United  States 
Court  of  Appeals  for  the  Indian  Territory  is 
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bold,  npon  whom  wnrlce  of  sammoiui  and 
other  process  may  be  made.  Such  certifi- 
cate sliall  also  state  the  principal  place  of 
business  of  sacb  corporation  In  the  Indian 
Territory.  Service  upon  such  agmt  shall  be 
Bofflclent  to  give  Jurisdiction  over  sudi  cor- 
poration to  any  of  the  United  States  courts 
tot  the  Indian  Territory.  If  any  such  agrat 
shall  be  removed,  resign,  die  or  remove  from 
the  Indian  Territory  or  otherwise  become 
Incapable  of  acting  as  such  agent,  It  shall 
be  the  duty  of  such  corporation  to  appoint 
immediately,  another  agent  In  his  place  as 
hereinbefore  provided. 

"Sec  6.  That  if  any  fore^  corporation 
sbaU  tan  to  comply  with  the  provisions  of 
the  foregoing  sections,  all  its  contracts  with 
dtlzens  and  residents  of  the  Indian  Territo- 
ry shall  be  void  as  to  the  corporation,  and  no 
United  States  court  in  the  Indlui  Territory 
shall  enforce  the  same  in  favor  of  Uke  corpo- 
ra tlon." 

Section  826  of  Klrby's  Digest,  of  the  Stat> 
nte  of  Arkansas  Jipon  the  same  subject  Is  as 
follows:  **Every  corporation  formed  In  any 
other  state,  terrttoty  or  conntry,  before  It 
shall  be  authorised  or  permitted  to  transact 
business  In  this  state,  or  to  continue  busi- 
ness therein  if  already  established,  tiiall,  1^ 
its  certificate^  under  the  band  of  the  presi- 
dent and  seal  of  such  oomirany  or  corpora- 
tion, filed  in  Cbe  office  of  the  Secretary  of 
State  of  this  state,  designate  an  agent  who 
shall  be  a  citizen  of  this  state,  upon  whom 
service  of  summons  and  other  process  may 
be  made.  Su(3i  certificate  shall  also  state 
the  principal  place  of  business  of  such  cor- 
poration in  this  state.  Any  corporation  so 
filing  such  certificate  In  the  office  of  the  Sec- 
retary of  State  shall  pay  therefor  a  fee  of 
one  dollar  for  such  filing,  and  a  like  fee  for 
each  subsequent  appointment  of  an  agent  so 
filed." 

Section  829b  of  Klrby's  Digest  of  the  Stat- 
ute of  Arkansas  Is  as  follows:  "If  any  such 
foreign  corporation  shall  fall  to  comply  with 
the  proTlslona  of  section  825,  all  Its  contracts 
with  citizens  of  this  state  shall  be  void  as 
to  the  corporation,  and  no  court  of  this  state 
shall  enforce  the  same  In  favor  of  the  oorpo- 
ratlon." 

It  will  be  observed  that  the  resemblance 
between  the  act  of  Congress,  requiring  the 
designation  of  an  agent  in  the  Indian  Ter- 
ritory, and  the  statute  of  Arkansas  on  the 
same  subject  Is  very  close.  The  act  of  the 
Arkansas  L^islatore  of  1887  (Lavra  1887, 
p.  234),  which  was  the  first  statute  passed 
in  Arkansas  requiring  a  nonresident  corpo- 
ration to  designate  an  agent  in  the  state, 
was  as  follows:  **Befdre  any  foreign  corpo- 
ration shall  begin  to  carry  on  business  in 
the  state,  it  shall  by  Its  certificate,"  etc.  The 
act  of  Congress  with  reference  to  the  Indian 
Territory  appears  to  have  been  modeled  aft- 
er tile  Arkansas  act  of  1887. 

The  first  question  that  arises  is  whether 
Che  vazlinia  traasafittons  engaged  in  bj  viatar 
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tur  amounted  to  carrying  <m  buslnsw,  with- 
in the  meaning  of  the  act  of  Congress,  or  to 
transacting  business,  within  the  meaning  of 
the  Arkansas  statute  In  force  at  the  time  the 
defendant  Bogers  was  emjdoyed  plaintiff 
as  deUveryman.  It  appears  that  plaintiff 
sent  agents  Into  the  Indian  Territory  and 
Arkansas,  who  took  orders  for  enlarging 
pictures,  and  for  frames  for  the  oilarged 
pictures,  and  sent  them  to  plaintiff  in  Chi- 
cago. The  work  of  enlargtug  tibe  pltdnres 
and  of  manufacturing  the  frames  was  done 
In  Chicago,  and  then  the  enlarged  pictures 
and  frames  were  shipped  to  other  agents  of 
plaintiff,  known  as  deUvarymen,  of  whom 
defradant  Rogers  was  one,  at  certain  points, 
and  the  deUveryman  then  delivered  to  the 
customers  and  collected  the  price,  whi<A 
was  by  the  deUveryman  remitted  to  plaintiff 
in  Chicago.  It  would  be  Improper  In  this 
opinion  to  conjecture  why  the  persons  tak- 
ing the  orders  were  not  permitted  to  deliver 
and  collect  It  seems  that  the  various  acts 
performed  by  plalntUTs  agents,  from  the 
time  they  first  called  on  persons  with  Intent 
to  persuade  them  of  the  advantages  of  bar. 
ing  the  likenesses  of  relatives  and  fHrads 
preserved  In  large  size  until  other  ageats 
delivered  the  enlarged  pictures,  collected 
therefor,  and  remitted  to  plaintiff  was  car- 
rying on  and  transacting  business. 

The  case  of  International  Tezt-Booik  Go.  v. 
PIgg,  217  U.  S.  91,  80  Sup.  Ot  481.  54  L.  Ed. 
678,  24  U  R.  A.  (N.  a)  403,  was  a  suit, 
brought  in  the  courts  of  the  state  of  Kan- 
sas, by  the  International  Text-Book  Com- 
pany, of  Scranton,  Fa.,  against  Aaron  H 
Pigg,  a  dtlaen  of  Kansas,  to  recover  a  sum 
of  money  due  from  Plgg  upon  a  contract  of 
subscription  for  a  scholarship  or  conrse  of 
Instruction  In  one  of  plaintiff's  correspond- 
ence schoolsL  The  facts  In  that  case  were 
as  follows:  The  International  Text-BoxA 
Company  was  a  Pennsylvania  corporation 
and  the  proprietor  of  the  International  G(n> 
respondence  Schools  at  Scranton,  Pa.  These 
schools  have  numerous  courses  in  various 
branches  of  learning.  Its  offltoers  and  In- 
structors reside  In  Scranton,  Pa.,  and  per- 
form their  respective  duties  there.  Its  busi- 
ness is  oondnctod  by  preparing  and  publish- 
ing Instruction  piunrs,  text-books,  and  ap- 
paratus for  courses  of  study.  It  employs 
local  or  traveling  agmts  to  jsocurs  and  ftn^ 
ward  to  the  company,  at  Scranton,  aivllca- 
tions  for  sdiolarshlps  in  its  correspondenee 
schools,  and  also  to  a^lect  defttred  pay- 
meats  on  scholarships.  It  has  oorrespuid- 
mce  with  thoe  agents  about  Its  business, 
and  It  sends  Its  Instruction  papers,  text- 
books, and  illustrative  ^nHinitns  directly  to 
its  pnpns  in  eadi  state,  and  Instruction  Is 
S^ven  by  means  of  oorrespondenoe  tiirou^ 
the  malls.  One  of  its  solMtors  maintained 
an  ofBea  in  Kansas  at  his  own  expense  3e- 
celved  a  11^  salary,  and  sent  in  dally  re- 
ports his  business.  At  the  time  ot  the 
snlt^  a  nnmbar  vt  persais  wan  taUnf  Its 
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•connw  of  initnictloa  by  mall,  and  the  con- 
tracts tot  ttae  coones  had  bem  procured  by 
tbe  solicitor  aitelgned  to  dat7  In  the  state 
«f  Kansas  and  payment  for  ttie  oonnes  were 
collected  and  remitted  by  him  to  plaintiff  In 
Scran  ton.  Tbe  defendant,  Pigg,  bad  signed 
a  written  contractt  sbowtaif  tbat  be  bad  sub- 
scribed for  a  sdholaiablp  corratoc  a  contae 
of  instmctloa  by  correspoDdence  In  omimer- 
dal  lawt  and  bad  agreed  to  pay  tborafor 
9M  In  Installments.  Wben  ttae  sntt  was 
brongbt,  there  remained  unpaid  on  the  prin- 
cipal of  tbat  snbscrlptlon  l£e  sum  of  (79.60. 
Tbe  ooart  taeld  tbat  nnder  tbla  state  of  facts 
the  conqmny  was  dttfng  business  In  the  state 
of  Kansas.  Hie  eonrt,  qieaklnf  by  Mr.  Jm- 
tice  Harlan,  said: 

In  Tlew  of  tbe  nature  and  extent  of 
ttae  business  of  tbe  International  Text-Book 
Company  tai  Kansas,  the  first  inqnlry  Is 
whether  the  statutory  prohibition  against 
ttae  maintalnliMC  of  an  action  In  a  ZCansas 
court  by  'any  corporation  4oimg  bwteesf  in 
this  [that]  ttatef  embraces  the  plaintiff  cor- 
poration. It  must  be  b^  as  tin  state  court 
bdd,  that  it  does;  for  It  la  omoeded  that 
ttae  t^-book  conqwny  did  not,  btf  ore  bring- 
ing ttals  suit,  make,  dellrer,  and  file  with  the 
Secretary  of  State,  eltbat  the  statement  or 
certificate  required  by  section  1283  [Qea.  Bt 
1001];  and  upon  any  reaaonaUe  Interinreta- 
tion  of  ttaa  statute  tbat  cwnpany,  both  at 
tbe  date  of  Ou  contract  sued  on  and  when 
tbla  acOon  was  teongtat,  must  be  held  as 
'doliv  dwfMu*  In  Kansas.  It  taad  an  agent 
in  tlie  stete^  who  waa  emid<^red  to  secure 
scbidars  for  tbe  schools  oondncted  by  cor- 
reepondence  from  Bcranton,  and  to  receive 
and.  forward  any  money  obtained  from  auCta 
scholars.  Its  transactions  In  Kansas,  by 
means  of  which  it  secured  applications  from 
numerous  persona  for  scholarBhipe,^  were  not 
sini^e  or  casual  transacUfms,  sudi  as  might 
be  deemed  Inddoatal  to  ita  general  buslnesB 
as  a  foreign  corporatkm,  but  were  parts  of 
its  regular  boslneBB  continuously  conducted 
In  many  states  for  tbe  ben^t  of  Its  cor^ 
reepondence  acAooIa.'* 

It  Is  difficult  to  see  why  the  acta  of  the 
Chicago  Crayon  Company,  in  this  case,  were 
not  as  mndi  In  tbe  natnn  of  doing,  or  car- 
rying on,  or  transacting  btulnees  as  were 
ttae  acts  of  ttae  International  Text-Book  Com- 
pany  In  tbat  cas& 

Finding  that  plaintiff  was  carrrlng  on  or 
transacting  business  In  the  Indian  Territory 
and  Arkansas  at  the  time  defendant  was 
employed,  the  next  queetlon  to  be  decided 
Is  wlietber  Its  business  waa  of  such  a  ctaar- 
acter  as  to  render  Its  contracta  void  under 
ttae  statutes  quoted. 

It  is  settled  that  a  single  or  Isolated  trans- 
action of  a  corporation  will  not  be  Toid  be- 
cause of  tbe  failure  by  the  corporation  to 
designate  an  agent  in  the  state.  This  ques- 
tion is  settled  by  the  decisions  of  both  Ar- 
kansas (Railway  Co.  t.  Fire  Association,  6S 
Ark  lfiB»  18  &  W.  4S;  Vlorsbelm  Bioa.  D. 


O.  Go.  T.  Lester,  00  Ark.  120^  29  8.  W.  84, 
27UR.A.S0(f,MAm.St.  Bep.  102)  and  of 
tile  appellate  eourta  taavlng  iurlsdlctiim  of 
appeala  from  the  Indian  Territory  prior  to 
statehood  commons  r.  Bmnswtcfc-Balke-Ool- 
lender  Go,  141  Fed.  ffro,  12  O.  a  A.  814; 
same  case  In  Indian  Territory  Court  of  Ap- 
peala, 6  Ind.  T.  036,  82  S.  W.  037),  as  well  as 
hy  the  Snprune  Court  of  tbe  United  States. 
Cooper  Mfg.  Oou  t.  Ferguson,  118  U.  S.  727, 
6  Sup.  Gt  739.  28 L.  Bd.  1187.  Buttbetrans- 
aetlons  of  plaintiff  In  ttala  case  were  more 
than  isolated  transactions,  and  It  cannot  es- 
cape ttae  JntalblUm  of  ttae  statute^  upoa  ttae 
ground  that  this  waa  an  Isolated  contract 
It  was  connected  with  other  continuous  acta 
and  conduct  which  amounted  to  carrying  on 
budnMa. 

[t]  Thai  was  the  business  of  the  character 
which  ttae  statato  was  Intotded  to  prevent, 
and  was  it  of  a  kind  ttaat  the  state  of 
Arkansas  could  prevent,  when  tbe  corpora- 
tion taad  ftUled  to  comply  with  tbe  statute  by 
appointing  an  agoit?  It  Is  well  settled  that 
a  atate  cannot  prevent  a  corporation,  any 
more  tban  as  IndlTldnal,  from  making  con- 
tracta wiUiln  tbe  state  witta  reference  to  or 
In  furtberauce  of  Interstate  commerce.  Ounn 
T.  White  Sewing  Machtoe  Co.,  07  Ark.  24^ 
20S.  W.  Bei,18L.R.A.206,38Am.SL 
Rep.  228;  Klndd  t.  Beck  A  Fault  Lltta.  Co., 
19  Colo.  810,  86  Paa  688,  24  L.  B.  A.  811 ; 
Cooper  Ufg.  Co.  r.  Fei^uaon,  113  U.  S.  727, 
5  Sup.  Ot  780,  28  L.  Bd.  1187:  Gruteher  t. 
Koitudiy,  141  V.  S.  47,  11  Sup.  Ct.  861,  85 
L.  Ed.  049.  In  the  last  case  cited,  Mr.  Jus- 
tice Bradley  said: 

*'lt  a  partnership  firm  of  Indirldnals  should 
nndortake  to  carry  on  tbe  business  of  inter- 
state commoce  between  Kentucky  and  otber 
states,  it  would  not  be  within  tbe  province 
of  ttae  state  Legislature  to  exact  conditions 
on  wbldk  they  should  carry  on  their  busi- 
ness, nor  to  require  them  to  take  out  a  U- 
cense  therefor.  To  carry  on  interstate  com- 
merce is  not  a  franchise  or  a  privilege  grant- 
ed by  the  state;  it  is  a  right  which  every 
citizen  of  the  United  States  Is  enUUed  to 
exercise  under  the  Constitution  and  laws 
of  the  United  States;  and  the  accession  of 
mere  corporate  facilities,  as  a  matter  of  con- 
venience in  carrying  on  their  business,  can- 
not have  tbe  effect  of  depriving  tbem  of  such 
right,  unless  Congress  should  see  Bt  to  in- 
terpose some  contrary  r^ulation  on  the  sub- 
ject. 

"It  has  frequently  been  laid  down  by  this 
court  that  the  power  of  Congress  over  Inter- 
state commerce  Is  as  absolute  as  It  Is  over 
foreign  commerce.  Would  any  one  pretoid 
that  a  state  legislature  could  prohibit  a  for- 
eign corporation — an  EtogUsh  or  French  trans- 
portation company,  for  example — from  com- 
ing into  ita  borders  and  landing  goods  and 
passengers  at  ita  wharves,  and  soliciting 
goods  and  passengers  for  a  return  voyage, 
without  first  obtaining  from  some  state  offi- 
cer,  and  filing  a  swom  stat«BMnt  as  to  the 
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amount  of  Its  capital  stock  paid  In?  And 
why  not?  Evidently  because  tbe  matter  is 
not  within  the  province  of  state  legislation, 
but  within  that  of  national  legislation.  In- 
man  Steamship  Co.  r.  Tinker,  94  U.  S.  238. 
24  L.  Ed.  lis.  The  prerogative,  the  respon- 
albiU^,  and  ihe  duty  of  providing  for  the 
security  of  the  citizens  and  the  people  of  the 
United  Stales  In  relation  to  foreign  corpo- 
rate bodies,  or  toteUsn  IndlTidnals  with  whom 
they  may  have  relations  of  foreign  com- 
merce, belong  to  the  govwnment  of  the  Unit- 
ed States,  and  not  to  the  govenunent  of  the 
several  states;  and  confidence  In  that  re- 
gard may  be  reposed  In  the  national  Legisla- 
ture without  any  anxiety  or  apprehension 
arlstaig  from  the  fact  that  the  subject-mat- 
ter la  not  within  the  province  or  jurisdiction 
of  the  state  Legiidatures.  And  the  same 
thing  Is  exactly  true  with  r^rd  to  inter- 
state commerce  as  It  la  with  regard  to  for- 
eign commwce^  No  dUFerenoe  Is  perceivable 
between  the  two.  Western  U.  Tel.  Co.  t. 
Texas,  106  U.  S.  460,  26  L.  Ed.  1067 ;  Olooces- 
ter  Ferry  Co.  v.  FenniErlTanla,  114  U.  S.  100, 
205,  211  [6  Sup.  Ct  826]  29  U  Ed.  168,  162, 
164:  PhUadelphla  ft  S.  S.  8.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  342  [7  Sup.  Ct  1118]  30 
li.  Ed.  1200;  120S;  Norfolk  ft  W.  B.  Go.  v. 
Pennsylvania,  186  U.  8.  114,  118  [10  Sup.  Ct 
058]  84  L.  Ed.  884,  896.  As  was  Bald  by  Ur. 
Justice  Lamar,  in  the  case  last  cited;  'It  Is 
well  settled  Iqr  numerous  decisions  of  this 
court  that  a  state  cannot,  under  the  guise 
of  a  license  tax,  exclude  from  Its  Jurisdic- 
tion a  forelea  corporation  engaged  In  Inter- 
state commerce,  or  liApose  any  burdens  upon 
such  commerce  within  Its  Umlts.' " 

Further  in  the  same  opinion  he  says: 
"The  case  is  entirely  dltTerent  from  that  of 
foreign  corporations  seeking  to  do  a  busing 
which  does  not  belong  to  the  r^nlatlng  pow- 
er of  Congress.  The  Insurance  business,  for 
Ksmpie^  cannot  be  carried  on  in  a  state  by 
a  foreign  corporation  without  complying  with 
all  the  conditions  Imposed  by  the  l^islatlon 
of  that  state.  So  wlOi  regard  to  mannfac- 
turlng  corporations,  and  all  other  corpora- 
tions whose  tmsineas  Is  of  a  local  and  do- 
mestic nature,  whldi  would  Indude  eqwess 
companies  whose  business  Is  confined  to 
points  and  places  wholly  within  the  state. 
The  cases  to  this  efCect  are  nnmerons.  Bank 
of  Augusta  V.  Barle,  13  Pet  618^  10  L.  Ed. 
274;  Paul  v.  Virginia,  8  WaU.  168,  19  L.  Ed. 
357;  Uvtfpool  Ins.  Co.  v.  Massachnsetta,  10 
WaH.  566,  19  Ll  Ed.  1029;  Cooper  Mfg.  Co.  v. 
Ferguson.  118  U.  8.  727  [5  Sup.  Ct  739]  28 
L.  Bd.  1127;  Philadelphia  F.  Ass'n  v.  New 
York,  119  n.  S.  110  [7  Sup.  Ct  106]  80  L.  Ed. 
3^"  See,  also,  Watson  on  the  Constitution, 
542:  ^nUoi«bby  on  the  Constitution,  t  324, 
and  the  tdUomtng  sections. 

li,  that,  the  business  In  which  plaintiff 
was  engaged  was  interstate,  It  follows  that 
the  bend  sued  on  was  not  void  because  no 
agent  had  been  designated  1^  plaintiff. 

The  case  of  Oaldwdl  t.  North  Carolina, 


187  U.  S.  622,  23  Sup.  Ct.  229,  47  L.  Ed.  S36, 
arose  out  of  a  prosecution  of  an  agent  of 
the  Chicago  Portrait  Company  for  the  vio- 
lation of  an  ordinance  of  the  city  of  Greens* 
boro,  N.  C  which  provides:  "That  every 
person  engaged  in  the  tmslness  of  Belling 
or  delivering  picture  frames,  ^ctures,  photo- 
graphs, or  Ukenesses  of  the  human  face  la 
the  dty  of  Greensboro,  whether  an  order  for 
the  same  shall  have  been  previously  taken 
or  not,  unless  the  sa^d  business  la  carried  on 
by  the  same  person  In  cmmectlQn  with  some 
othOT  business  for  whldi  a  license  has  al- 
ready been  paid  to  the  dty,  shall  pay  a  11- 
ceoise  tax  of  ^0.00  for  each  year."  The 
agent  of  the  Chicago  Portrait  Company  re- 
c^ved  the  pictures  and  frames  from  the 
freight  office  of  the  railroad  company,  took 
them  to  his  rooms  In  Greensboro,  broke  the 
bulk,  idaclng  the  pictures  in  their  iwoper 
Anunes,  and  from  this  point  delivered  the 
phonies,  one  at  a  tlm^  to  the  purchasers  In 
tbe  dty  of  Gremsboro.  He  was  convicted 
In  the  lower  court,  and  his  conviction  affirm- 
ed by  the  Supreme  Court  of  the  state  (tf 
North  Carolina.  On  appeal  to  the  Siwxeme 
Court  of  the  United  States,  the  case  was  re- 
versed ;  tbe  Supreme  Court  holding  that  the 
defendant  was  engaged  in  Interstate  com- 
merce, and  that  the  ordinance  of  the  dty  of 
Gremsfaoro  was  void  as  an  attempt  to  regu- 
late interstate  commerce^  In  the  course  of 
the  opinion,  Mr,  Justice  Shiras  said:  "Nor 
does  the  fact  that  these  artldes  [referring 
to  the  idctures  and  frames]  were  not  shipped 
separately  and  dlrecUy  to  each  individual 
purcba«»-,  but  were  Meat  to  an  agent  of  the 
vendor,  at  Greensboro,  who  ddlwed  them 
to  the  pnrdiaaer,  deprive  the  transaction  of 
its  character  as  interstate  commercew  It  was 
only  that  the  vendor  used  two  instead  at  cme 
agen<7  In  the  delivery.  It  wordd  seem  evi- 
dent that  if  the  vendor  had  sent  tlie  artldes 
by  an  ecpress  company,  which  should  collect 
on  delivery,  such  a  mode  of  delivery  would 
not  have  subjected  the  transaction  to  state 
taxation.  The  same  could  be  said  If  the 
vendor  himself,  or  by  a  personal  agent,  h^ 
carried  and  delivered  the  goods  to  the  pur- 
chasers. That  the  artldes  wen  sent  as 
freight  by  rail,  and  were  received  at  Uie 
railroad  station  by  the  agnt,  who  ddlvered 
them  to  the  respective  purchasers,  In  nowise 
dianges  the  character  of  the  commerce  as  In- 
terstate." It  will  be  observed  that  tbe  facts 
in  the  case  of  OaldweU  v.  North  Carolina, 
with  ref^ence  to  the  character  of  the  bud- 
ness,  are  identical  with  the  tacts  in  this 
casew  In  Bearlck  v.  Fomsylvania.  208  D.  & 
fi07,  27  Sup.  Ct  160,  61  L.  Ed.  295,  the  facts 
are  very  similar,  and  the  hoUUng  the  same. 
See,  also.  Brennan  v.  Tltusville^  ISS  U.  8. 
289, 14  Sup.  Ct  829,  38  L  Ed.  719;  Stockard 
V.  Morgan,  185  U.  S.  27,  22  Sup.  Ct  576,  46 
L.  Ed.  785;  Lelsy  v.  Hardin,  135  U.  S.  100, 
10  Sup.  Ct  681,  84  L.  Ed.  128. 

In  Gnnn  v.  White  Sewing  Uadilne  Com- 
pany, 67  Ark.  24,  20  8.  W.  591,  18  L.  B.  A. 
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20^  88  Am.  8t  R^.  228,  wblch  was  a  salt 
on  a  twnd  executed  by  A.  I.  Julian,  as  prln- 
dpali  and  Gnnn,  as  snrety,  conditioned  that 
Julian  should  pay  any  Indebtedness  to  Qie 
White  Sewing  Machine  Conpany  whldi  might 
^enaAar  arise  out  of  the  purdiase  and  sale 
of  sewfnff  fWfiyWMgif,  or  otherwise  under  a 
contract  of  the  same  date,  wherein  the  com- 
pany agreed  to  Bell  their  machines  to  JuUan 
at  a  Btlpnlated  pricey  and  Julian  agreed  to 
canvass  Faulkner  oonnty,  or  have  It  can- 
vassed, for  the  White  Sewing  Machine  Com- 
pany, the  evidence  showed  that  the  White 
Sewing  Ifodilne  Company  sold  or  shipped  to 
Julian  Its  machines,  charging  them  to  hbn 
at  a  stipulated  price.  On  or  about  the  12th 
of  eadti  month,  the  company  mailed  Julian  a 
statement  of  his  Indebtedness.  The  ctmtract 
provided  that  he  should  give  a  promissory 
note  toB  the  amount  stated  within  80  days, 
pa^ble  6  months  from  the  date  of  the  state- 
ment, with  An  opti<m  to  him  to  pay  the 
amount  of  the  atatemoit  within  SO  days,  less 
discount  of  S  per  cent  Julian  agreed  to 
canvass  Faulkner  county  tor  the  sale  of  tiie 
White  Sewing  Maddn^  ecclnsive  of  any 
other  make  or  makers.  Th»  contract  and 
bond  were  executed  on  behalf  of  the  White 
Sewing  Machine  Company  by  8.  B.  Elrhy, 
who  was  the  agent  for  the  White  Sewing 
Machine  Company  In  Arkansas  for  making 
and  fwwardlng  oontracts.  It  was  his  duty 
to  secure  tlu  srarlcea  of  agoits  in  the  state 
of  Arkansas.  Tb9  company,  at  tbe  time  the 
contract  was  ordavH,  bad  agents  In  90  or  40 
counties  in  the  state,  and  the  White  Sewing 
Machine  Company  had  that  many  contracts 
with  its  agoits.  Undw  these  facts,  the 
court  held  that  the  business  of  the  White 
Sewing  Machine  Company  In  Arkansas  was 
of  the  character  of  Interstate  commerce,  and 
that  the  fact  that  the  company  had  no  desig- 
nated agent  In  Arkansas,  upon  whom  service 
could  be  had,  was  no  defense  In  favor  of  the 
snrety  to  the  action  on  the  bond.  After  re- 
viewing the  authorities  bearing  upon  the 
propoBltl(nt,  tbe  court,  speaking  by  Mr.  Jus- 
tice Battle^  said: 

"In  this  case  tbe  contract  between  tbe  <»t- 
poratlon  and  JulUm  and  the  bond  sued  on 
were  executed  in  this  state,  and  were  busi- 
ness transacted  in  Arkansas.  But  no  sales 
or  Indebtedness  were  created  by  them.  The 
contract  was  <mly  an  agreonent  to  sell,  and 
the  bond  was  a  condition  upon  which  the 
corporation  agreed  to  sell  and  a  means  adopt- 
ed to  secure  the  Indebtedness  to  be  contract- 
ed by  sales,  and  both  constituted,  a  contract 
Tb^  were  made  a  foundation  of  a  future 
trade  betwerai  a  corporation  of  one  state  and 
a  <dtlzen  of  asmtbev,  and  were  a  direct  meth- 
od devised  to  Increase  tbe  business  of  the 
former,  and,  as  to  them,  served  as  a  basis 
of  interstate  commerce.  Belying. on  tbem, 
the  corporation  sold  the  machines  and  other 
property,  and  shipped  them  from  the  state 
of  Ohio,  its  place  of  manufacture  and  busi- 
ness, to  Julian,  in  Arkansas;  the  place  of 


sales  being  In  Ohla  Until  tb^  ceased,  ac- 
cording to  their  terms  or  by  agreement  of 
the  parties,  to  be  of  any  force,  tbeiy  were  an 
Inducement  to,  and  ratered  Into,  every  sale, 
and  formed  a  part  of  it  According  to  tbe 
prin^les  firmly  established  by  numerous  de- 
dslons  of  the  Supreme  Court  of  the  United 
States,  they  [the  bond  and  contract],  tbe 
sales  and  sliipment  of  the  machinery  and 
other  property,  were  a  part  of  the  intestate 
oommeice  of  the  United  Statei^  which  Con- 
gress bas  the  excliulve  r^t  to  regulate, 
and  were  not  and  could  not  be  affected  by 
tbe  act  of  AprU  4,  1887."  This  case  Is  di- 
rectly in  point,  and  Is  authorltetlve,  at  least 
as  indicating  that  the  courts  of  Arkansas 
would  bold  the  bend  sued  on  to  be  a  con- 
tract exempted  from  the  provisions  of  the 
statute  of  Arkansas,  reoulrlng  corporationB 
to  detignato  an  agent  tn  tbe  stete. 
*  A  fair  Interpretation  of  these  autluHritles 
leada  to  the  conduaion  that  the  business  in 
which  plaintiff  in  this  case  was  engaged  was 
in  ite  nature  interstate,  and  the  state  of 
Aricansas  had  no  right  to  require  Uie  cor^ 
poratlon  to  amwlnt  any  agent  aa  a  condi- 
tion upon  whlclt  it  could  oigage  In  inter- 
state boitinesa  In  the  8tat&  The  bond  given 
by  defsndanc  Bogers  was  In  furtherance  of 
the  interstate  business,  and  entered  Into  and 
formed  a  part  of  It  Tbe  case  of  Interna- 
tional Text>Book  Company  v.  Plgg,  217  U.  8. 
01,  SO  Sup.  Ct  481,  M  L.  Ed.  678,  24  L.  n.  A. 
(N.  S.)  403,  requires  scrutiny  in  this  connec- 
tion. A  careful  examination  of  that  case 
shows  that  It  is  in  harmony  with  this  view, 
although  the  first  part  of  the  opinion,  quot- 
ed at  length  in  this  opinion,  would  not  leave 
that  Impression,  unless  carefully  compared 
with  the  latter  portion. 

In  that  case  the  statute  of  Kansas  re- 
quired all  corporations  doing  business  In 
that  state,  except  banking,  insurance,  and 
railroad  corporations,  to  file  a  statement 
with  tbe  Secretary  of  State  annually,  on  or 
before  the  Ist  day  of  August,  and  required 
that  tbe  statement  should  set  forth  the  au- 
thorized capital  stock,  paid-up  capital  stock, 
par  value  and  market  value  of  each  share  of 
said  stock,  a  complete  statement  of  the  as- 
sets and  liabilities  of  the  corporation,  a 
full  and  complete  list  of  the  stockboldera. 
with  the  post  office  address  of  each,  and 
number  of  shares  held  and  paid  for  by  each, 
the  name  and  post  ofKce  address  of  the  of- 
ficers, trustees,  and  directors,  and  the  man- 
ager elected  for  the  ensuing  year,  etc.,  and 
provided  that  tbe  failure  of  any  corpora- 
tion to  file  the  statement  provided  within 
00  days  from  the  time  provided  for  filing 
same  should  work  a  forfeiture  of  the  char- 
ter of  any  corporation  organized  under  the 
laws  of  the  state,  and  that  such  failure  by 
any  corporation  doing  business  in  the  state, 
and  not  organized  under  the  laws  of  the 
state,  should  wortc  a  forfeiture  of  Its  right 
or  authority  to  do  bmlness  In  this  state.  It 
provided  further  that  no  action  should  be 
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maintained  or  reoorery  bad  In  any  of  Ute 
courts  of  Kansas  by  any  corporation  doing 
business  In  the  state  without  first  obtaining 
the  certificate  of  the  Secretary  of  State  that 
the  statement  provided  for  In  this  section 
had  been  properly  made.  The  court,  as 
above  stated,  held  that  the  International 
Text-Book  Company  was  doing  business  In 
the  state,  within  the  meaning  of  the  stat- 
ute, and  quoted  with  approval  the  holding 
of  the  Kansas  Supreme  Ckmrt  that  It  "was 
the  intention  of  the  Leslslatare  that  the 
statute  should  reach  every  contlnuons  exer- 
cise of  a  foreign  franchise,"  and  that  It 
should  apply,  even  where  the  business  of  the 
foreign  corporation  was  purely  Interstate 
commerce,  citing  Deere  r.  Wyland,  69  Kan. 
255,  76  Pac.  863,  State  v.  Book  Company, 
65  Kan.  847,  69  Pac.  563,  Commission  Com- 
pany V.  Baston,  68  Kan.  749,  7fi  Pac  1028, 
and  said  that.  In  the  Judgment  of  the  court, 
the  rulings  In  those  cases  as  to  the  scope  of 
the  statute  were  correct  But  further  In 
the  c^lnlon  it  was  decided  that  the  bnsl- 
nesB  of  the  text-book  company  was  inter- 
state commerce,  and  it  was  held  that  It  was 
not  competent  for  the  state  to  prescribe,  as 
a  ccmditltni  of  the  right  of  the  text-book 
company  to  do  Interstate  business  in  Kan- 
sas, that  it  should  prepare,  deliver,  and  file 
with  the  Secretary  of  State  the  statunent 
as  above  set  forth.  In  the  course  of  the 
opinion,  the  court  says: 

**It  is  true  that  the  statute  does  not.  In 
terms,  require  the  corporation  of  another 
state  engaged  in  Interstate  commerce  to  take 
ont  what  Is  technically  *a  license'  to  trans- 
act business  In  Kansas.  But  it  denies  all 
authority  to  do  business  In  Kansas,  unless 
the  corporation  makes,  delivers,  and  files 
a  statamoit  of  the  Und  mektloned  In  sec- 
tion 1283.  The  effect  of  sudi  requirement 
Is  practically  the  same  as  If  a  formal  license 
was  required,  as  a  condlti(«i  precedent  to 
the  Eight  to  do  sudi  business.  In  either 
case,  it  imposes  a  con4iUo»  upon  a  corpo- 
ntlon  of  another  state  seeking  to  do  busi- 
ness  !n  Kansas,  which,  In  the  case  of  in- 
terstate bnslnesB.  Is  a  regnlation  of  inter, 
state  coBunem,  and  directly  burdois  such 
cfmunerce.  The  state  cannot  thus  burden 
intrastate  commerce." 

Further  in  its  opinion  the  court  questions 
the  right  of  tbe  state  to  forbid  its  courts 
from  taking  jurtedicti<ni  of  a  suit,  brought 
1^  a  corporatiim  of  another  state,  and  en- 
gaged In  Interstate  business,  upon  a  valid 
contract  arising  out  of  such  business,  and 
made  wtth  it  by  a  OtSsen  of  Kansas^  \nit  It 
does  not  expressly  decide  the  point 

But  the  Arkansas  courts,  under  the  rul- 
ing in  Omin  t.  Wlilte  Sewing  BtacMne  Gom- 
pany,  67  Ark.  24,208.W.  591,  18LkB.A. 
206,  88  Anu  St  Re(i.  228,  would  undoubted- 
ly enforce  a  contract  valid  as  an  interstate 
«ontraet  and  tlie  United  States  oonrts  in 
the  Indian  Territory  would  do  so  fw  the 


same  reason.  It  may  well  be  doubted  if 
any  court  can  at  will  decline  to  enforce  a 
contract  made  in  pursuance  of  law. 

It  has  been  Bu^ested,  though  not  in  the 
briefs  of  counsel  In  this  case,  that,  as  Con- 
gress had  plenary  power  over  the  Indian 
Territory  prior  to  statehood,  and  full  pow- 
er to  pn^bit  all  commerce,  not  only  by  cor- 
porations, but  by  individuals.  In  the  In- 
dian country,  foreign  corporations  were  pro- 
hibited by  the  act  from  engaging  in  any 
business  in  the  Indian  Territory  until  they 
complied  with  the  act,  and  that  tbe  question 
of  whether  or  not  the  business  was  Inter- 
state was  immaterial.  Congress  undoubted- 
ly had  the  right  to  prohibit  any  sort  of 
commerce  in  the  Indian  Territory,  but  they 
did  not  Intend  by  the  act  quoted  to  exercise 
that  right  as  against  foreign  corporations. 
Tlie  requirement  of  the  act  that  the  cer- 
tificate to  be  filed  with  the  derk  of  the 
United  States  Court  of  Appeals  should  state 
where  the  principal  place  of  business  of  the 
corporation  was  located  seems  to  Imply  that 
purtiy  Interstate  commerce  was  not  prohib- 
ited. It  was  the  Intention  of  Congress  in 
enacting  tbe  statute  to  extend  to  the  people 
of  the  Indian  Territory  the  same  protec- 
tion against  "wild-cat^  corporations  tbat 
was  enjoyed  by  the  people  of  the  states  bar- 
ing similar  statutes,  and  the  act  of  Oongress 
must  be  construed  in  the  same  manner  as  a 
similar  statute  of  a  state. 

In  arriving  at  these  conclusions,  the  caae 
of  Chattanooga  Nat'l  Bldg.  &  L.  Ass'n  t. 
DensoD,  189  U.  8.  408,  23  Sup.  Ct  680,  47 
U  Ed.  870,  has  not  passed  unnoticed,  but 
that  case  is  not  controlling  of  the  ques- 
tions involved  in  tlUs.  In  tliat  case  the  loan 
association  lent  money  to  a  resident  of  Ala- 
bama, and  took  a  mortgage  on  certain  real 
property  in  Alabsiba  to  secure  the  payment 
In  a  suit  to  foreclose  the  mortgage,  the 
mortgagor  made  the  defense  that  tlie  loan 
company  had  not  designated  an  agent  be- 
fore tbe  mortgage  was  taken.  The  statute 
made  it  unlawful  for  tbe  company  to  trans- 
act  any  business  in  the  state  before  desig- 
nattng  an  agent  and  a  place  of  bnsinees  ia 
tlie  state.  The  court  held  that  the  mortgage 
could  not  be  mforoed,  and  btid  that  tbe  fact 
that  tbe  note  for  tbe  borrowed  mon^  was 
drawn  in  Tennessee  and  payable  in  Teones- 
see  did  not  iweroit  the  tranaactloa  firun 
coming  within  the  terms  of  tlie  stetute.  It 
appears  that  the  mortgage  was  executed  la 
Alabama,  and  that  the  note  was  signed 
there.  Emphasis  was  laid  upon  tlie  term 
"any  business"  in  the  Alabama  (rtatnte. 
Tbe  question  whether  the  business  was  In- 
terstate was  not  discussed,  but  it  seems  clear 
that  tlie  taUng  of  a  mortgage  irtddi  to  to 
affect  title  to  the  lands  of  a  state  cannot 
be  Interstate  buslnasa.  To  wfKnoe  it,  the 
courts  within  the  state  must  be  resorted  to. 
and  it  la  evei^  wa^  dilEeroit  to  cnnnmce  In 
the  ordinary  wauie,  controTWiiee  ailring  out 
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of  whldi  glTe  rise  to  txansltozy  acttoiu 
cognlaable  anywben  tbat  aerrloe  mar  be 
bad. 

As  tbe  busineBi  tai  Thlch  plaintiff  was  vor 
gaged  was  Interstate,  and  the  bond  sued  on 
was  In  fnrtberance  of  the  Interstate  business, 
It  was  not  eesenttal  to  lU  validity,  In  eltber 
tbe  Indian  Territoiy  or  Arkansas,  that  plaln- 
tUf  should  have  designated  an  agent,  apon 
whmn  service  of  process  might  be  bad.  The 
fact  tbat  plalntifl  bad  not  designated  such 
an  agent  was  pleaded  as  a  defense  to  the  ac- 
tion, and  was  admitted  by  the  agreed  state- 
ment of  facts.  It  was  thus  before  the  Jory, 
and  tbe  court  should  bare  Instrocted  tbe  jury 
with  reference  to  the  legal  effect  of  the 
failure  to  designate  such  agmt,  wben  re- 
quested by  tbe  plalntifl.  It  Is  tbe  duty  of 
a  court  of  record  to  instruct  as  to  tbe  law 
with  referoioe  to  all  matters  within  the  Is- 
sues, whoi  requested.  Bales  r.  Northwest- 
em  OonsOL  HUllng  Co.,  21  OkL  421,  M  Pac. 
690;  Dnnlap  ft  Taylor  t.  Flowers,  21  OkL 
60a  96  Pac.  648;  Brickwood's  SaCketfs  In- 
structions to  Juries,  f  170. 

14]  The  other  wror  asstgned  by  plalntifl 
was  the  giving  of  Instructicms  4,  S,  6,  7,  8,  9, 
and  U,  and  tbe  refusal  to  give  InstrucUm 
Mo.  S,  requested  by  plalntifl.  This  asslgn- 
moit  Involves  tbe  qnestfon  ss  to  what  duty 
the  plaintlfl  owed  tbe  sureties  to  give  them 
notice  of  tbe  principal's  d^nlt  Tbe  court 
In  effect  told  the  Jury  In  bis  Instructions  4, 
B,  and  6  tbat  It  was  ttie  duty  of  tbe  plaln- 
tUf  to  notify  tbe  sureties  as  soon  as  it  knew 
of  Soger's  default  In  remitting,  and  that  by 
continuing  Mm  in  its  emidoyment  and  fallli^ 
to  notify  tbe  sureties  plaintiff  was  oomniit- 
tlng  a  fraud  upon  tbe  sureties.  Tbls  was 
stating  the  rule  too  broadly,  and  the  error 
Is  not  cured  by  the  snbseqiunt  Instructions. 
It  Is  true  tbe  eeventb,  ^i^tb,  and  eleventh 
InstmctlonB  limit  the  others  to  some  extent 
In  tiie  seventb,  eltfitb,  and  devmtb  Instmc- 
tions,  the  Jury  was  told  that  It  most  appear 
that  Rogers  had  been  guilty  of  fraud  or  dis- 
honesty at  some  kind,  before  the  sureties 
would  be  dlsdia^ed  tcr  the  fkUure  to  give 
notice.  But  they  seemed  at  least  to  Imifly 
tbat  be  bad  been  guilty  of  conduct  requiring 
tbe  sureties  to  be  notified.  Instruction  9 
especially  tended  to  Impress  tbe  jury  that,  in 
tbe  oiAnion  of  tbe  court,  a  notice  to  tbe  sure- 
ties was  necessary.  TbB  bond  sued  on  In 
this  case  was  an  absolute  nndwtaklng  tbat 
Rogers  would  perform  an  tbe  duties  and 
obligations  arising  out  of  bis  «nploymait  as 
agent,  as  set  out  in  tbe  written  contract  of 
employmoit,  and  the  rule  Is  tiiat  sureties 
upon  absolute  undertakings  are  not  entitle^' 
to  notice  of  tbe  default  of  tb^  ivlnclpaL  S2 
Cjc  107,  and  cases  dted. 


The  bond  sued  oa  was  executed  prior  to 
statdiood,  and  all  transacttone  out  of  whldi 
this  controversy  arose  took  place  In  the  In- 
dian Territory  and  Arkansas,  and  were  com- 
pleted before  statehood.  A  decision  of  the 
Arkansas  Supreme  Court  must  therefore  be, 
if  not  controlling,  at  least  very  persuasive. 
In  tbe  case  ot  WUkrason  v.  Ona&A  Insur- 
ance Company,  64  Ark.  80,  40  S.  W.  466.  62 
Am.  St.  Rep.  1S2,  the  Insurance  company 
brought  a  suit  against  WUkerson  as  snret7 
on  a  bond  given  by  Ingalls  for  the  perform- 
ance of  bis  duty  as  agent  ot  tbe  company. 
The  proof  showed  tbat  Insula  was  in  default 
in  bis  settlements,  with  the  knowledge  of 
the  company,  tm  about  tiiree  years,  during 
whkti  he  continued  work  for  the  company, 
and  tbat  the  company  did  not  notify  the  sure- 
ty. Tbe  surety  was  bold  liable;  the  court 
In  Its  <qilnim  citing  with  aniroval  Water- 
town  Ins.  Go.  V.  Simmons,  181  Mass.  86,  41 
Am.  Bep.  106;  Atlantic  ft  Paa  TeL  Co.  v. 
Barnes,  64  N.  T.  886.  21  Am.  Rep.  621; 
McKecknle  v.  Ward.  68  N.  T.  641,  17  Am. 
TLvp.  28L  Tbe  surety  signing  a  bond,  such 
as  the  one  sued  on  in  this  case,  undertakes 
that  the  principal  wUl  perform  bis  contract. 
A  failure  to  perform  renders  bim  liable 
wltbout  notlcCL  It  is  only  wbere  there  is 
moral  tnridtuda  upon  tbe  part  of  tbe  princi- 
pal, as  dlstingnislied  from  a  mere  failure 
to  perfwrn  bis  contract,  that  the  duty  is  Im- 
posed on  the  obligee  to  notify  the  surety. 
There  is  no  evidence  In  this  case  showing 
that  Bogm  bad  been  guilty  of  moral  turpi- 
tude. He  made  correct  statanraits  of  bis  ac< 
counts.  He  did  not  conceal  bis  alleged  short- 
age. He  continued  working,  apparently  in- 
tending to  satisfy  bis  employer,  and  there 
was  no  evidence  In  tbe  case  trading  to  show 
that  he  was  guUty  of  any  criminal  miscon- 
duct Bee  Home  Insurance  Go.  t.  Hotway. 
56  Iowa,  671,  8  N.  W.  467,  89  Am.  Bep.  179: 
Richmond  P.  B.  R.  Oa  T,  Easey,  SO  Grat 
<Va.)  218. 

By  signing  Ibe  bond,  tbe  sureties  promised 
to  make  good  the  riufftage  of  the  principal. 
The  obligee  had  the  right  to  rely  on  tbe 
bond,  and  to  continue  to  ship  its  agent  pic- 
tures and  flames  for  delivery.  The  bond 
was  i^ven  to  secure  it  for  shipments  so  made, 
and  until  something  occurred  which  would 
justify  the  obligee  In  saying  to  tbe  sureties 
tbat  the  principal  was  a  dishonest  rascal  It 
was  under  no  du^  to  say  anything.  Nothing 
in  the  proof  In  tbis  case  would  have  jnittified 
such  a  charge.  Tbe  fifth  Instruction  request- 
ed by  the  plaintiff  ahould  bare  been  ^ven. 

Tbe  Judgment  should  therefore  be  reversed, 
and  tbe  cause  remanded  for  a  new  trIaL 

FEB  CURIAM.  Adopted  In  wliole. 
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RUDOLPH  T.  JURGBNSEN  et  iL 

(Supreme  Court  of  Oklabotna.    Nov.  14, 
1911.) 

(BvnahU4  by  the  Court.) 

1.  COUBTS  (I  160*)— COUHTT  COUKPB— JUBIS- 

DIOTIOK. 

Section  2,  art.  1,  of  an  act  of  the  Legis- 
lature of  1907-^8,  entitled  "An  act  to  define 
the  jurisdiction  and  duties  of  the  county 
court,"  etc.  (Sess.  Laws  1907-08,  p.  284;  sec- 
tion 1978.  Comp.  Laws  1909),  has  no  applica- 
tion to  an  action  iostitated  and  pending  In  a 
county  court  before  tiie  passage  and  approval 
of  said  act. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  fi  405;  Dec  Dig.  S  160.*] 

2.  Trial  (5  323*)— Vbbdict— Sdfficibnct. 

Where,  in  an  action  in  a  coun^  court,  the 
parties  agree  to  a  trial  by  a  Jury  of  five  jurors, 
mstftad  of  six,  and  a  ananlmous  verdict  is  re- 
turned by  said  jurors,  the  verdict  la  not  void, 
because  not  signed  by  all  memben  of  the  jury 
concurring. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  759;  Dea  Dig.  |  323.*] 

Error  from  Cimarron  Cotmty  Court;  M. 
W.  Pugh  Judge. 

Action  by  Dave  Jurgensen  against  C.  P. 
Rudolph  and  John  F.  Carter.  Judgment  for 
plaintiff,  and  defendant  Rudolph  brings  er- 
ror. Affirmed. 

VlrgU  M.  Hobbs,  for  plaintiff  In  error.  W. 
T.  Cleeton,  for  defendant  In  error. 

HAYES,  J.  Defendant  In  error  Dave  Jur- 
^{•nseu  conunenced  this  action,  on  April  15, 
i'JOS,  In  the  county  court  of  Cimarron  coun- 
ty against  plaintiff  in  error  and  defendant 
in  error  John  F.  Carter  to  recover  upon  a 
promisisory  note  for  $100,  with  Interest  at 
the  rate  of  10  per  cent,  per  annum  from 
July  15,  1907,  and  attorney's  fees.  Defeod- 
ant  in  error  Carter  confessed  judgment 
I'lalutiff  In  error  filed  his  separate  answer, 
denying  all  the  allegations  of  the  petition. 
Upon  the  Issues  thus  joined,  there  was  a 
trial  to  a  Jury,  which  resulted  in  a  ver- 
dict and  judgment  against  plaintiff  in  error 
for  the  sum  of  $125.  The  trial  occurred  on 
the  12th  day  of  October.  1008. 

[1}  The  first  assignment  of  error  urged  by 
plaintiff  in  error  in  his  brief  challenges  the 
jurisdiction  of  the  county  court  to  try  this 
cause,  because  the  amount  lu  controversy  is 
less  than  $200-  To  sustain  his  contenUon, 
be  relies  upon  section  2,  art.  1,  of  an  act 
of  the  Legislature  of  1007-08  (Sess.  Laws, 
1907-08,  p.  2S4),  which  in  part  reads  as  fol- 
lows; "The  county  court,  coextensive  with 
the  county,  shall  have  original  jurisdiction 
in  all  probate  matters,  shall  have  concurrent 
Jurisdiction  with  the  district  court  In  civil 
cases  In  any  amount  over  five  hundred  dol- 
lars and  not  exceeding  one  thousand  dollars, 
exclusive  of  interest,  and  exclusive  original 
jurisdiction  in  all  sums  In  excess  of  two 
hundred  dollars  and  not  exceeding  five  hun- 
dred dollars.   •   •   • " 


It  is  his  contention  that  this  statute  repeals 
that  portion  of  section  12,  art  7,  of  the  Con- 
stitution which  confers,  until  otherwtee  pro- 
vided by  law,  upon  the  county  courts,  con- 
current with  the  district  court,  Jnrisdicdoii 
of  civil  cases  in  any  amount  not  exceeding 
fl,O0O,  exclusive  of  interest,  and  that  it 
substitutes  therefor  the  foregoing  provi- 
sion of  the  legislative  act,  and  tliat  county 
courts  no  longer  bare  original  Jurisdiction 
in  civil  cases,  when  the  amount  In  contro- 
versy is  less  than  $200.  But,  wtiatever  may 
be  the  effect  of  the  legislative  act  as  to  fu- 
ture cases,  it  can  have  no  operation  in  the 
instant  case;  for  it  did  not  become  a  lav 
until  subsequent  to  the  institution  of  this 
action  In  the  court  below.  The  act  carried 
the  emergency  clause,  and  became  effective 
upon  its  approval,  but  It  was  not  ^ppiovei 
until  June  4,  1908,  and  this  salt  was  com- 
menced In  the  preceding  April. 

Section  54,  art.  5,  of  the  Constitution,  pro- 
vides: "The  repeal  of  a  statute  shall  not 
revive  a  statute  previously  repealed  by  such 
statute,  nor  shall  such  repeal  affect  any  ac- 
crued right,  or  penalty  incurred,  or  pro- 
ceedings begun  by  virtue  of  such  repealed 
statute." 

If  the  legislative  act  of  1908  had  the  ef- 
fect to  repeal  the  provision  of  the  Constitu- 
tion that  gave  to  the  county  court  jurisdic- 
tion in  civil  cases  involving  less  than  $200; 
the  foregoing  provision  of  the  Constitution 
prohibits  said  act  from  affecting  this  pro- 
ceeding, which  bad  been  begun  before  the 
enactment  of  the  statute.  State  ex  rei. 
West,  Atty.  Gen.,  et  ah  v.  McCaSertj,  25 
Okl.  2,  105  Pac.  992. 

Whether  the  act  of  1008  takes  away  from 
county  courts  Jurisdiction  in  civU  cases  iu- 
volVlng  l^s  than  $200  is  involved  in  other 
cases  pending  In  this  court,  in  which  a  de- 
cision win  be  necessary  to  dispose  of  those 
cases,  and  we  shall  reserve  our  decision 
thereon  until  those  cases  are  reached. 

[2]  The  parties  agreed  that  the  case  should 
be  tried  by  a  Jury  of  five  jurors,  instead  of 
six,  as  provided  by  the  Constitution.  Plain- 
tiff In  error  concedes  in  his  brief  that  his 
act  relative  thereto  in  the  lower  court  con- 
stitutes a  waiver  of  Ills  constitutional  right 
to  a  trial  by  a  jury  composed  of  six  ju- 
rors. There  was  a  unanimous  verdict  re- 
turned into  court,  signed  only  by  the  fore- 
man. Plaintiff  in  error  contends  that  said 
verdict  is  void,  because  not  signed  by  all 
the  jurors  concurring  therein,  as  required 
by  section  19,  art  2,  of  the  Constitution. 
That  section  In  part  provides:  "In  civil  cas- 
es and  In  criminal  cases  less  than  felonies, 
three-fourths  of  the  whole  numl>er  of  jo- 
rors  concurring  shall  imve  power  to  render 
a  verdict  In  all  other  cases  the  entire  num- 
ber of  jurors  must  concur  to  render  a  ver 
diet  In  case  a  verdict  is  rendered  by  less 
than  the  whole  number  of  Jnrora,  tbe  Terdlct 
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■hall  be  In  writing  and  signed  by  each  Ju- 
ror concurring  therein." 

This  provision  of  the  Constitution  effect 
ed  an  Important  change  in  the  Jury  system, 
as  <t  had  theretofore  existed  In  this  jurisdic- 
tion. Before  the  admission  of  the  state,  the 
mmnlmons  concurrence  of  the  jurors  was  re- 
quired* In  order  to  render  a  verdict  tn  any 
case.  By  this  provision  of  the  Constitution, 
in  all  cases,  except  felonies,  less  tbap  the 
whole  nnmber  of  jurors  may  render  a  ver- 
dict, to  wit,  three-fourths  thereof.  But,  when 
less  tlian  all  the  jurors  concur  in  a  ver- 
dict, It  must  be  In  writing  and  signed  by 
those  jurors  concurring  therein.  The  ver- 
dict In  the  instant  case  was  agreed  upon 
and  rendered  by  the  whole  number  of  ju- 
rors constituting  the  Jury.  It  is  true  that 
it  was  not  returned  by  six  Jurors,  but  it  was 
not  tried  by  a  Jury  of  six  jurors.  The 
right  to  a  Jury  of  six  was  waived.  There 
was  no  division  in  the  jury  as  to  what  the 
verdict  should  be. 

The  constitutional  requirement  that  the 
verdict  shall  be  signed  by  tbe  jurors  concur- 
ring therein  was  intended  to  apply  only 
when  there  la  division  among  tbe  Jurors  as 
to  what  the  verdict  shall  be.  Its  purpose  Is  to 
lay  solemnly  and  heavily  the  responfilbUity  of 
the  act  upon  the  minds  of  those  jurors  of  any 
jury  who  are  willing  to  render  against  the  con- 
clusion and  Judgment  of  some  of  their  brother 
jurors  a  verdict  In  a  case.  There  Is  less  prob- 
ahiUty  of  error  in  a  verdict  in  which  the 
miiids  of  all  the  jurors  reach  the  seme  condn- 
Blon  than  In  one  upon  which  the  minds  of  the 
Jury  differ.  Where  not  all  tbe  jurors  con- 
cur, those  concurring,  if  suffldent  in  num- 
her  to  render  a  verdict,  should  be  made  to 
feel  fully  the  responsibility  of  their  act,  and 
to  consider  carefully  the  correctness  of  the 
conclusion  they  have  reached.  This  the 
fnuaers  of  the  Constitution  intended  to  ac- 
complish by  requiring  the  verdicts  In  such 
cases  to  be  written  and  signed  by  those  Ju- 
rors concurring  therein.  Their  acts  are 
thereby  made  a  public  record,  and  the  re- 
sponsibility therefor  not  only  Impressed  ful- 
ly upon  the  conscience  of  the  jurors,  but 
such  knowledge  is  afforded  the  public  that 
it  may  know  who  renders  the  verdict.  Where 
a  unanimous  verdict  la  rendered,  tbe  public 
knows  and  each  Juror  knows  that  the  pub- 
Ilct  must  know  that  such  verdict  la  the  judg- 
ment and-  act  of  each  Juror;  but,  where  the 
verdict  Is  rendered  by  less  than  all  the  Ju- 
rors, and  it  is  not  reduced  to  writing  and 
signed  by  the  jurors  concurring,  it  cannot 
be  i:nown  by  the  litigants  or  by  the  public 
who  is  responsible  for  the  verdict,  except 
as  the  deliberations  in  the  Jury  room  are 
disclosed  by  the  jurors. 

But,  It  la  no  more  necessary  for  a  unani- 
mous verdict  of  a  jury  of  five  to  t>e  signed 
by  each  Juror,  In  order  that  It  may  be 
linown  who  has  concurred  therein,  than  It 


is  necessary  fbr  a  unanimous  verdict  of  six 
or  twelve  to  be  signed.  ■  The  verdict  Is  the 
personal  Ju^ment  of  each  juror,  or  It  could 
not  be  a  unanimous  verdict  Parties  by 
their  agreement  have  said  that  they  would 
accept  the  verdict  of  five,  as  if  It  were  the 
verdict  of  six,  and  the  whole  number  of  ju- 
rors have  concurred.  The  verdict,  we  think, 
falls  neither  within  the  letter  nor  tbe  in- 
tendment of  the  constitutional  requirement 
that  certain  verdicts  shall  be  signed  by  the 
jurors  concurring.  It  is  not  contended  that 
there  is  any  statutory  provision  or  rule  of 
common  law  requiring  such  verdicts  to  be 
signed. 

Complaint  is  made  of  alleged  errors  in  ad- 
mission of  evidence.  These  alleged  errors 
are  not  presented  in  plaintiff  in  error's  brief 
with  sufficient  compliance  with  the  rules  of 
tbe  court  to  entitle  them  to  consideration; 
but  we  have  examined  them,  and  find  that 
uo  prejudicial  error  has  been  committed. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

TURNER,  a  J.*  and  WILLIAMS  and 
KANE,  JJ.,  concur.  DUNN,  J.,  not  partid' 
pating. 


MULLEN  v.  BENZLEMAN. 

(Supreme  Court  of  Oklahoma.    Nov.  14, 
191L) 

(ByMabut  hy  the  Court.) 

1.  COUBTS  (I  160*)— JuBIBDIOnOn  OF  COtTNTT 

CovBT— Statutobt  PBOTUZOnS— Bsiboao- 

TtVB  OFEBATIOIV. 

Tbe  provisions  'of'section  1978,  Gomp. 
Laws  1909.  conferring  upon  county  courts  ex- 
clusive original  jurisdiction  of  civil  actions, 
whereiD  the  amount  in  controverBy  is  In  exceas 
of  $200,  but  does  not  exceed  (500,  does  not 
affect  an  action  pending  in  the  district  court 
at  the  time  of  the  passage  and  approval  of 
said  statute. 

[Ed.  Note.— For  other  cases,  see  Cburta,  Cent 
Dlif.  I  405 ;  Dec.  Dig.  f  160.*] 

2.  FxHCBB  (I  26«)  —  Xiuubub  to  Akihau— 

IjIABIUTT. 

One  who  constructed  a  berbed-wire  fence 
around  bis  land  in  the  Indian  Territory  in  a 
careless  and  negligent  maooer,  and  on  account 
of  such  negligent  construction  stock  running  at 
large  were,  before  the  admission  of  the  state, 
cut,  bruised,  and  otherwise  injured  on  the 
fence,  is  lialile  to  the  owner  of  the  stock  for 
tbe  damages  sustained  by  him, 

[Ed.  Note.— For  other  cases,  see  Fences, 
CenL  Dig.  %i  60,  51;  Dec.  Dig.  S  25.*] 

3.  Fxirois  (J  25*)  —  InjuBtBs  to  AimcALa'- 
AcnoHs— QuEsnon  bob  Jubt. 

There  was  evidence  tending  to  establish 
that  the  fence  consisted  of  posts  80  to  120  feet 
apart,  set  loosely  in  shallow  holes,  so  that  they 
did  not  stand  erect  or  staaonary;  that  there 
were  2  wires  hang  loosely  upon  the  posts,  the 
first  of  wfaicb  was  bung  about  2  feet  above  the 
ground,  but  sagged  between  tbe  posts  to  within 

1  foot  of  the  ground;  that  the  second  or  top 
wire  hung  and  sagged  in  a  similar  manner  about 

2  feet  above  the  first;  that  the  fence  extended 
in  part  through  timber,  through  which  no  fence 
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row  had  been  cut,  and  tha  wire  was  hung  in  a 
similarly  negligent  manner  upon  trees  and 
bnsheB,  wherever  the  aame  waa  acceisible;  and 
that  in  places  the  wire  conld  not  I>e  easily  seen 
by  stock  on  account  of  the  bushes  and  Umber. 
Held,  that  whether  there  was  negligence  in  the 
construction  and  maintenance  of  said  fence 
was  properly  a  qnsstion  for  the  jnzy. 

[Ed.  Note.— For  other  cwst,  w*  Fences, 
Dec  Dig.  S  25.*] 

Error  from  District  Court,  Carter  County; 
S.  H.  Bnsaell,  Jodge. 

AcUon  by  F.  Bensleman  flg^nat  J.  S.  MiU- 
len.  Judgmmt  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

H.  A.  Ledbetter,  for  plaintiff  in  error. 
Mathers  &  Matson,  for  defendant  in  error, 

HATES,  J.  Defendant  In  error  originally 
Instituted  this  action  by  filing  In  the  United 
States  Court  for  the  Southern  District  of  the 
Indian  Territory,  at  Ardmore,  his  petition  to 
recover  from  plaintiff  in  error  damages  In 
the  sum  of  $305,  for  alleged  injuries  receiv- 
ed by  his  Btoclc  from  a  teace  constructed  by 
plaintiff  In  error.  Upon  the  admission  of  the 
state,  the  cause  was  transferred,  under  the 
provbslons  of  the  enabling  act  and  the  sched- 
ule to  the  Constitution,  to  the  district  court 
of  Carter  county,  where  a  trial  to  a  Jury  was 
had,  and  judgment  rendered  in  favor  of  de- 
fendant in  error  for  bis  damages,  which  the 
jury  found  to  be  $1^.00.  The  trial  in  the 
court  below  occurred  on  May  10,  1909. 

[1]  Plaintiff  In  error  contends,  first,  that 
the  district  court  was  without  Jurisdiction 
to  try  the  cause,  becanse  of  the  provision  of 
section  19T8,  Comp.  Laws  1909,  which  confers 
upon  the  connty  courts  exclusive  original  ju- 
risdiction In  civil  cases,  where  the  amount 
in  controversy  is  In  excess  of  $200,  but  does 
not  exceed  $500.  But  this  statute  has  no  ap- 
plication to  causes  pending  at  the  time  of 
its  passage  and  approval.  Rudolph  v.  Jur- 
gensen  et  al.,  119  Pac.  640,  decided  at  this 
term,  but  not  yet  officially  reported;  Adair 
V.  McFarliu  et  al.,  28  Okl.  633,  110  Pac.  787. 

Defendant  in  error  alleges  In  his  amended 
petition  below  that  plaintiff  in  error.  In  the 
year  1906,  unlawfully,  wrongfully,  tortlously, 
and  carelessly  erected  around  a  certain  hody 
of  land  a  fence;  that  the  fence  consisted  of 
a  single  barbed  wire,  supported  by  posts  60 
or  70  feet  apart;  that  the  vrire,  being  about  4 
feet  from  the  ground,  sagged  between  the 
posts  so  close  to  the  ground  that  it  was  not 
likely  to  be  seen  by  the  live  stock;  that 
the  holes  were  dug  at  the  shallow  depth  of 
from  8  to  10  inches;  tliat  the  posts  were 
placed  In  the  holes  without  the  dirt  being 
packed  or  pressed  around  them,  so  as  to 
make  them  upright  and  stationary;  that  they 
were  left  loose,  so  they  could  sag  from  1  to 
8  feet;  that  the  wire  was  not  securely  or 
permanently  tacked  or  nailed  to  the  posts; 
that  the  fence  as  thus  constructed  was  left 
in  an  unsafe  and  dangerous  condition,  so 


that  it  constituted  a  trap  for  passing  live- 
stock. He  then  alleges  that  on  account  of 
such  n^llgent  construction  of  the  fence  sev- 
eral of  bis  domestic  animals,  describing  them, 
became  entangled  in  the  barbed  wire  of  the 
fence,  and  were  cut  and  bruised,  and  some 
were  kUled,  all  to  bis  damage,  as  itemized 
in  bis  petition.  There  was  a  demurrer  by 
plaintiff  in  error  to  defendant  In  error's  pe- 
tition, and  to  the  evidence,  the  overruling  of 
which  has  been  made  the  grounds  of  the  sec- 
ond and  sixth  assignments  of  error,  whlcb 
may  be  considered  together. 

[2]  Under  the  general  rule  of  the  common 
law  of  England,  the  owner  of  the  land  was 
under  no  duty  to  fence  his  land  against  the 
cattle  of  bis  neighbor,  and  the  owner  of  such 
stock  was  bound  to  keep  them  within  his 
own  inclosure;  bat  this  rule  of  the  common 
law  was  not  in  force  In  the  Indian  Territory, 
and  the  owner  of  stock  In  that  Jurisdiction 
had  the  right  to  let  them  run  at  large.  Per- 
ry T.  Cobb,  4  Ind.  T.  717.  76  S.  W.  289;  Eddy 
et  al.  T.  Evans,  58  Fed.  151,  7  0.  a  A.  120. 
It  Is  earnestly  contended  by  couns^  for 
plaintiff  in  error  that  the  construction  of 
the  barbed-wire  fence  by  plaintiff  In  error 
does  not  constitute  negligence  per  se.  No 
fault  can  be  found  with  this  contention, 
when,  as  In  this  case,  there  is  no  law  prohib- 
iting the  construction  of  such  fence;  for  the 
contention  Is  supported  by  many  authorities. 
Bobertson  v.  Wooley,  S  Tex.  Civ.  App.  237, 
23  S.  W.  828;  Worthlngton  v.  Wade  et  aU 
82  Tex.  26,  17  S.  W.  520 ;  Galveston  Land  & 
Imp.  Co.  V.  Levy  et  aL,  10  Tex.  Civ.  App.  104, 
30  S.  W.  504;  voL  1,  Thompson  on  Negli- 
gence, c.  961.  But  it  does  not  follow  that  If 
such  a  fence  be  constructed  In  a  negligent 
manner,  and  in  consequence  of  the  negligent 
construction  Injury  results  to  a  person  or  his 
animals,  without  negligence  on  his  part,  the 
owner  of  the  fence  will  not  be  liable  for 
damages.  The  only  negligence  with  which 
defendant  In  error  is  charged  Is  permitting 
hlB  stock  to  run  at  large  where  they  might 
come  In  contact  with  plaintiff  In  error's  fence; 
but  in  statra  where  the  owner  of  stock  may, 
under  the  law,  permit  them  to  run  at  large 
upon  uninclosed  lands  the  landowners  have 
no  right  to  erect  barbed-wire  fences  thereon  In 
such  a  manner  as  to  become  In  the  nature  of 
a  trap  for  the  destruction  of  straying  ani- 
mals. Thompson  on  Heg.  vol.  1,  c.  956.  A 
leading  case  upon  this  question  Is  Hurd  v. 
Lacy,  93  Ala.  427,  9  South.  378,  30  Am.  St. 
Rep.  61,  In  which  Walker,  J.,  speaking  for 
the  court,  said: 

"Upon  this  subject,  the  mle  prevailing 
here  is  very  different  from  the  old  common- 
law  rule.  The  result  is  to  work  a  corre- 
sponding change  in  the  liability  of  the  land- 
owner. It  follows,  therefore^  that  where  the 
general  law  of  this  state  prevails  a  person's 
right  to  the  use  of  bis  land  Is,  In  a  measure, 
affected  by  the  recognized  rl^t  of  otiiets  to 
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allow  their  stcx*  to  nm  at  large.  This  lat- 
ter  right  would  be  practically  destroyed  U 
npon  the  lands,  not  inclosed  by  a  lawful 
fence,  erections  or  excavations  could  with 
Impunity  be  so  made  that  animals  straying 
thereon  would  be  exposed  to  Injury  or  de- 
struction. It  seems  plain,  under  oar  law, 
that  the  landowner  has  no  right  to  expose 
straying  stock  to  such  perils.  He  may  be 
under  no  duty  to  guard  them  from  the  dan- 
gers to  which  they  may  be  exposed  in  con- 
sequence of  the  natural  features  of  the  land, 
such  as  ditches,  holes,  decayed  trees  liable 
to  fall,  etc.  Nor  would  he  be  liable  for  an 
injury  to  an  animal,  caused  by  a  fence  built 
In  the  usual  way.  If,  however,  a  fence  or 
other  erection  Is  so  negligently  maintained 
on  the  land  as  to  be  In  effect  a  trap  to  pass- 
ing animals,  if  the  Injury  to  animals  la  the 
natural  or  probable  conseauence  of  the  act, 
and  such  as  any  prudent  man  must  have 
foreseen,  then,  in  the  event  of  such  injury, 
the  landowner  is  liable  to  damages  therefor." 

Other  cases  In  point  are  Slsk  y.  Crump, 
112  Ind.  504.  14  N.  B.  381,  2  Am.  St  Rep. 
213;  McFarland  v.  Swihart,  11  Ind.  App. 
ITS,  38  N.  E.  483,  54  Am.  St.  Rep.  499; 
Lowe  V.  Guard  et  al.,  11  Ind.  App.  472,  39 
N.  B.  428,  64  Am.  St  Rep-  511;  Brown  t. 
Cooper,  10  Tex.  CIr.  App.  012,  81  S.  W.  316 ; 
Rowland  t.  Balrd,  18  Abb.  N.  C.  (N.  Y.)  256; 
Loveland  v.  Gardner,  79  Cftl.  317,  21  Pac.  766, 
4  L.  R,  A.  895.  This  question  Involves  the 
application  of  the  maxim  that  the  owner  of 
property  shall  so  use  It  as  not  to  injure  the 
property  of  another.  It  Is  not  so  applied, 
however,  that  the  owner  of  land  Is  deprived 
of  Its  ordinary  use,  but  where  In  the  use  of 
it  he  so  negligently  constructs  a  fence  that 
Injury  to  stock  of  another,  who  had  the 
right  to  permit  them  to  nm  upon  the  com- 
mons, results  therefrom,  and  the  Injury  is 
such  that  a  man  of  ordinary  prudence,  under 
the  clrcnmstanoes,  would  have  foreseen  it 
the  InjniT  to  an  actionable  wrong. 

Tn  the  Alabama  case,  a  staigle  barbed  wire, 
4  feet  from  the  ground  was  loosely  bung 
from  the  prate  20  or  40  feet  apart,  and  sagged 
between  the  posts  from  8  to  12  Inches,  and 
the  fence  was  aronnd  a  raeant  lot  In  town. 
Appellee^  mnle,  while  mnnlng  at  laiice, 
came  In  contact  with  tlw  wire,  and  was  In- 
jured. The  appellate  oonrt  mstalned  the 
finding  of  the  trial  court  that  the  fence  was 
not  oonatmcted  aa  an  wdlnarlly  prudent 
husbandman  conatrncta  ancb  a  foice;  and 
that  It  wu  constnicted  carelessly  and  neg- 
ll^tly  and  dangerously,  wiUiont  regard  to 
the  rights  of  atodk  owners  and  the  pablic. 

In  the  California  case,  eopra,  the  posts 


were  36  feet  apart  with  3  strands  of  wire 
upon  them,  the  first  of  which  was  24  inches 
above  the  ground;  the  second  13  Inches 
above  the  first;  the  third  15  Inches  above 
the  second.  The  wires  were  not  properly 
stretched,  but  left  hanging  loose  between  the 
posts.  It  was  held  that  whether  there  was 
negligence  was  properly  a  question  for  the 
Jury. 

[3]  There  Is  evidence  in  the  instant  case 
tending  to  show  that  the  posts  were  from  90 
to  1^  feet  apart;  that  there  were  2  wires: 
that  the  bottom  wire  was  bung  on  the  iKists 
2  feet  above  the  ground,  and  sagged  be- 
tween the  posts  to  within  1  foot  of  the 
ground.  The  second  and  top  wire  was  about 
2  feet  above  the  first.  The  fence  extended 
partly  over  prairie  land  and  partly  through 
timber.  In  the  timber  no  fence  row  was 
cot  and  no  posts  set  up,  but  tbe  n'ire  was 
attached  to  bushes  and  trees,  whetever  they 
were  accessible.  In  some  places  the  wire 
could  not  be  easily  seen  for  the  brush  or 
timber,  and  was  loosely  bung  all  around  the 
tract  of  land  Inclosed.  From  this  evidence 
the  Jury  might  easily  conclude  that  tbe  fence 
was  so  constructed  as  to  constitute  a  warn- 
ing to  stock;  and  that  the  dangerous  wire 
hanging  so  loosely  upon  the  posts  and  so 
near  to  tbe  ground,  while  not  safflcient  to 
warn  stock  that  an  obstruction  was  before 
them  over  which  th^  could  not  pass  Id 
safety,  constituted  a  trap  In  which  stock, 
trying  to  pass  over  it  would  easily  be  caught 
and  injured;  and  we  think  no  error  was 
committed  in  sendli^  the  case  to  the  Jury 
upon  the  question  wheth^  the  fence  was 
negligently  constructed. 

By  the  third  and  fifth  assignments,  com- 
plaint la  made  of  the  admission  of  testimony, 
and  by  the  fourth  assignment  of  the  rejec- 
tion of  testimony  offered  by  plaintiff  in  er- 
ror. Bnt  coonael  has  ^ed  to  set  out  In 
his  brief  In  fall  the  rabstance  of  the  testi- 
mony admitted  and  rejected,  of  which  be 
complains,  as  required  by  rale  25  ^  Okl. 
Ill,  96  Pac.  Tlii),  and  these  aaelgnmaitB 
therefore  wUl  not  be  considered.  For  failure 
to  cnnply  with  tlu  aame  role,  by  Mttlng  oat 
In  his  brief  Instructions  requested  and  re- 
fused, assignments  8  and  9  cann<A  be  con- 
sidered. ^1  other  asalgnments  made  have 
either  been  covered  In  tbe  assignments  here- 
inbefore considered,  or  are  ao  clearly  with- 
out merit  as  not  to  require  discussion. 

The  Judgmoit  of  the  trial  conit  is  af- 
firmed. 

TURNER,  a  3.,  and  WILLIAMS.  KANE, 
and  DUNN,  JJ.f  concur. 
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HUFFMAN  T.  STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dee. 
18,  1911.) 

(ByllalMu  hv  the  Oourl.) 
CaiHinAz,  Law  (§  763* )— Absence  or  Evi- 

QBNCB— InSTBUCTIOK  TO  ACQUIT. 

Where  there  is  a  total  absence  of  direct  or 
presumpdve  evidence  to  sustain  the  charge,  it 
is  the  duty  of  the  trial  court  to  inatroct  the 
jury  to  acquit  the  defendant. 

IKil.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  I>i8.  S  1727;  Dec.  Dig.  1  753.*J 

Appeal  from  Kay  County  Court;  Claude 
Duval,  Judge. 

Carl  Huffman  was  couvlcted  ot  mlBdeiuean- 
or,  and  brings  error.  Beversed. 

Herman  S.  Gurley,  for  plaintlfE  In  error. 
Chas.  West,  Atty.  Oen.,  Smith  a  Matson. 
Asst  Atty.  Oen.,  and  B.  Q.  Spllnian,  Asst 
Atty.  GGn.,  for  the  State. 

DOYLE,  J.  The  plaintiff  In  error  was 
tried  and  convicted  upon  two  indlctmeuts, 
duly  transferred  from  the  district  couit  to 
the  county  court  of  Kay  county.  Each  In- 
dictment charged  the  unlawful  possession 
of  one  cask  of  beer  with  the  Intention  of 
violating  the  provisions  of  the  prohibition 
law. 

The  state  introduced  bat  «»  witness, 
the  station  agent  of  the  Santa  F«  Railroad 
Company  at  Fonca  City,  who  produced  a 
frel^t  delivny  receipt  for  <me  cask  of  beer 
from  the  railroad  company  to  the  Ponca 
Restaurant  Company,  signed  by  K.  S.  Van 
Vorhees,  and  Identified  the  signature  thereto. 
He  also  produced  an  order  from  the  Ponca 
Restaurant  Company,  the  consignee,  to  deliver 
this  package  to  K.  S.  Van  Vorhees,  drayman, 
and  testified  tliat  the  s^nature  thereto  was 
written  by  one  McCarthy,  and  that  he  believ- 
ed that  Carl  HvfTman  was  connected  with 
the  Ponca  Restanrant  Company.  Ci'oss-ex- 
amlnatlon:  "Yon  stated  to  the  jury  that  you 
don't  know  who  did  constitute  the  Ponca 
RestRurnnt  Company  of  your  own  personal 
knowledge?  A.  Xo,sir."  Redirect:  "Mr.  Cald- 
well: You  do  not  know,  on  your  own  person- 
al knowledge,  who  the  king  of  Stem  Is,  do 
your* 

This  question  was  as  relevant  and  material 
to  the  issue  in  the  case  as  tlie  testimony  of- 
fered in  supiwrt  of  the  charge.  We  cannot 
conceive  upon  what  theory  the  court  ad- 
mitted the  freight  delivery  receipt  and  the 
order  for  the  delivery  to  be  admitted  and 
read  In  evidence.  There  was  no  evidence 
connecting  the  defendant  with  the  Ponca 
Restaurant  Company,  or  the  order  of  deliv- 
ery to  the  drayman.  A  wlbaess  Is  required 
to  state  knowledge,  recollection,  or  memory 
of  facts  In  respect  to  the  Issue  btvolved,  and 
not  his  impressions,  suppositions,  or  thoughts. 
Even  it  there  was  evidence  tending  to  oon^ 
nect  the  defendant  with  the  orders  and  xe- 


ceU>ts,  this  alone  wonld  not  be  snffldent  to 
prove  possession  as  diarged.  Cook  State. 
7  OU.  Gr.  — ,120  Pac.  1038. 

There  vras  no  reason  givei  why  tiie  dnv- 
man.  Van  Yorhees,  was  not  produced  as  a 
witness.  To  establish  the  offaise  <duLrged, 
there  must  be  proof  of  the.  defendant's  pos- 
session of  a  barrel  of  beer.  There  is  a  total 
absence  of  such  proot  elthv  by  direct  or 
presumptive  evidence.  For  this  reason,  it 
was  the  duty  of  the  Mai  court  to  direct  a 
verdict  of  not  goUty. 

The  Jndgnioits  aroealed  from  are  there- 
fore revOTsed. 

FITBMAN,  P.  and  ARMSTRONG,  X, 
concur. 


MAYNES  V.  STATE. 
(Criminal  Court  ot  Appeals  of  Oklahoma.  Jan. 
8,  1912.) 

(BgUalnu  &y  the  Court.) 

1.  INTOXICATIKO  LiQUOBS  (j  210* )— URLAW- 
FULLT  CONVETINO  WhIBKY— iNDIOTlfEIlT 

It  is  not  necessaiT  for  an  information  or 
indictment,  charging  ate  onlawfal  conveyance 
of  whisky  from  one  place  to  another  te  this 
state,  to  contain  an  aUegation  that  the  wliisky 
is  being  conveyed  for  an  unlawful  purpose,  nor 
for  the  proof  to  so  show. 

[Ed.  Note.— For  other  cases,  see  Ibtozlcat- 
ing  Liquors,  Dec.  Dig.  |  2ia*] 

2.  Intoxicahho  Lxqvobs  (|  188*)— Url&w- 
ful  pubchasb— oohvbtamoe. 

Whisky  purchased  at  an  illegal  sale  can- 
not be  conveyed  from  the  place  of  purchase 
to  any  other  place  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  {  148;  Dec.  Dig.  |  138.*] 

3.  INTOSICATINO  LlQUOES  (9  148*)— LAWFUL 
PUHCHASS. 

A  lawful  purchase  of  whisky,  as  contem- 
plated by  our  statute  at  the  time  thia  offense 
18  alleged  to  have  been  committed,  is  to  be  had 
only  by  interstate  shipment,  or  from  an  au- 
thorized state  dispensary. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  146.*] 

4.  INTOXICATINO  LiqUOBS  ({  138*)— IiAWFaX. 

pubchask  —  cohvktakce  withih  the 
State. 

(a)  Under  the  statute,  a  lawful  purchase  of 
whisky  cannot  be  conveyed  from  one  place  to 
another,  when  such  whisky  is  intended  for  an 
unlawfiu  purpose. 

(b)  A  lawful  purchase  of  such  liquor,  intend- 
ed for  lawful  purpose,  to  wit,  a  person's  own 
use,  may  be  transported  or  conveyed  from  one 
place  to  another  in  this  state  as  mas  become 
necessary,  so  long  as  no  other  proviafon  of  the 
prohlbitoiy  act  Is  violated. 

[Ed,  Note.- B^or  other  eases,  see  Intozicatins 
Liquors,  Cent  Dig.  |  148;  Dec  Dig.  |  138.*] 

5.  Cbimiwal  Law  (}  U72*)— iNSTBDcnoKfr- 
Habmlbss  Ebbob. 

When  the  testimony  of  an  accused  on  trial 
clearly  shows  his  guilt,  an  erroneous  instriK- 
tion  given  by  the  court  limiting  the  application 
of  the  law  is  not  sufficient  to  justify  a  reversal 
of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3154-^63;  Dec  Dig.  f 
1172.*) 
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'  6.  iNTOZIGATinO  LiqUOBS  (i  280*)— lUJCGAX. 

OONVETAHCB— E}TIDBN0X. 

In  ^Tosecntiont  for  unlawfnllr  cooTe^inr 
intoxicating  liquor,  the  itate  li  only  required 
to  show  b;  the  evidence  beyond  a  reasonable 
doubt  that  the  Intozlcatint  liquor  eharsed  to 
hare  been  conveyed,  or  some  portion  of  ft,  wae 
conveyed  as  alleged. 

iEd,  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  236.*] 

Appeal  from  Kingfisher  County  Court;  John 
M.  Orabam,  Judge. 

Clarence  Maynes  was  comvlcted  of  violat- 
ing the  prohibitory  law,  and  brings  error. 
Affirmed. 

D.  K.  Cunningham,  for  plalnttfT  in  errw. 

ARMSTRONG,  J.  The  accused  was  prose- 
cuted by  Information  in  the  counter  court  of 
Kingfisher  county  on  a  charge  of  unlawfully 
conTciylng  three  half  pints  of  wblsl^  and 
fbur  pints  of  beer  from  one  place  in  King- 
fisher county  to  another  place  therein,  to 
wit,  from  one  D.  S.  Gregg's  place  of  buahiess 
to  about  GO  feet  north  of  said  Oreggfs  place 
of  business,  and  that  said  ooureyance  of  such 
intioicatlng  liquors,  as  aforesaid,  -mis  not 
then  and  there  the  eouT^ance  of  a  lawful 
purdiase,  but  was  a  conveyance  of  intoxi- 
cating liquors  purchased  from  <me  D.  8. 
Or^g.  He  was  convicted  and  sentmced  to 
pay  a  fine  of  9100  and  costs,  and  to  he  con* 
fined  In  the  county  Jail  for  a  period  of  30 
days. 

It  appears  that  the  accused  lived  on  a 
form  near  the  town  of  Kingfisher  In  King- 
fisher county^  OkL  On  Ute  evening  of  the 
29th  of  July  he  drove  into  town  In  a  buggy, 
hitched  his  team  a  short  distance  from  D.  S. 
Gregg's  place  of  business,  took  a  light  lap- 
robe  from  the  buggy,  and  vent-  Into  this 
plac&  Sheriff  Thte  was  standing  near  and 
saw  accused  as  he  went  In,  and  testified  that 
he  thought  he  bad  an  empty  gunny  sa<ft  un- 
der bis  arm  at  that  time ;  that  he  came  out 
of  the  hous^  with  something  concealed  in 
what  he  took  to  be  the  sack,  went  to  the 
buggy,  and  was  In  the  act  of  placing  the 
package  In  the  buggy  when  he  walked  up 
and  found  a  small  block  of  ice  and  a  few 
bottles  of  beer  in  the  laprobe,  and  tvto  or 
three  bottles  of  whisky  In  accused's  pockets. 
The  Information  charges  the  conveyance  of 
three  half  pints  of  whisky  and  four  pints  of 
beer.  The  accused  denied  having  carried  the 
beer  from  Gregg's  place  of  business,  but  ad- 
mitted on  his  own  examination  that  he  did 
carry  the  whisky.  This  Is  sufficient  to  Jus- 
tify the  conviction. 

[1]  Counsel's  first  contention  Is  that  the 
Information  does  not  charge  an  offense,  and 
argues  that  the  offense  charged,  If  it  be  one. 
Is  for  carrying  three  half  pints  of  whisky 
and  four  pints  of  beer  from  one  place  In  the 
dty  of  Kingfisher  to  another  place  therein, 
and  does  not  charge  that  It  was  being  car- 
ried for  the  purpose  of  Baling  it  or  any  oth- 


er  Illegal  purpose.  His  contention  Is  that  the 
conveying  clause  of  the  statute  was  Intended 
to  cut  off  conveying  Intoxicating  liquors 
from  one  town  to  another,  or  across  the  coun- 
try, for  the  purpose  of  selling  or  giving  it 
away,  and  was  qot  Intended  to  prevent  a 
person  from  carrying  whisky  for  his  own 
use,  whether  the  purchase  be  at  a  lawful 
sale  or  not 

[21  We  cannot  agree  that  this  contention 
Is  correct.  A  person  cannot  purchase  whisky 
at  an  illegal  sale,  and  convey  It  anywhere. 
The  law  clearly  forbids  the  conveyance  from 
one  place  to  another  of  Intoxicating  liquor 
for  any  purpose,  except  such  liquor  as  Is 
purchased  at  a  lawful  sale. 

[3]  This  includes  a  purchase  at  an  au- 
thorized state  dispensary,  or  by  means  of 
Interstate  shipments.  Any  person  who  pur- 
cbases  whisky  from  what  la  commonly  term- 
ed a  "boot  logger,"  and  carries  it  any  dis- 
tance, however  short,  Is  subject  to  the  same 
penalty  Tor  so  doing  as  the  boot  legger  Is 
for  making  the  sale. 

[4]  The  law.  In  our  opinion,  also  forbids 
the  conv^ance  of  a  lawful  purchase  of  in- 
toxicating liquor  from  one  place  to  another, 
when  such  purchase  is  Intended  for  an  un- 
lawful purpose.  A  lawful  purchase  intended 
for  a  lawful  purpose,  to  wit,  a  person's  own 
use,  may  be  transported  or  conveyed  from 
one  place  to  another  as  may  become  neces- 
sary, so  long  as  no  other  provision  of  the 
prohibitory  act  Is  violated.  The  accused  \ii 
this  case  Is  guilty  of  unlawfully  conveying 
intoxicating  liquor  under  his  owia  testimony. 

Counsel  contends  that,  the  county  attorney 
having  elected  to  allege  the  whisky  was  pur- 
ciiased  from  D.  S.  Gregg,  it  was  necessary 
for  the  proof  to  so  show.  The  writer  is  of 
the  opinion  that  this  la  the  better  rule,  but 
this  court  has  held  that  the  portion  of  the 
information  alleging  from  whom  the  pur- 
chase was  made  is  aurplnaage  and  need  not 
be .  proved,  and  a  majority  of  the  present 
Judges  reaffirm  ttiis  doctrine. 

Counsel  next  complains  at  the  following 
instnictton  of  the  court :  '*Under  the  laws  of 
Oklahoma,  it  is  a  crime  for  a  person  to  ship 
or  in  any  way  convey  any  malt,  spirituous, 
vinous,  or  fermented  liquor  from  one  place 
within  the  state  to  another  place  therein, 
except  that  it  Is  lawful  to  convey  liquor 
lawfully  punAased.  By  a  lawftil  purchase 
Is  meant  liquor  purtdiased  from  a  lawfully 
constituted  agency  or  dispensary,  duly  au- 
thorized to  dispense  liquor  by  the  state  of 
Oklahoma."  The  instruction  should  have 
gone  further  and  IncSuded  a  purchase  by  In 
terstate  shipment 

U]  This  instruction,  however,  was  not  prej- 
udicial to  any  substantial  right  of  the  ac- 
cused, because,  as  heretofore  indicated,  bis 
own  testimony  was  In  effect  a  plea  of  guilty 
,  under  the  holdings  of  this  court  l%e  accns- 
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ed  did  not  contend  that  the  lignor  waB  a 
lawful  porchaM. 

m  All  the  Btate  li  required  to  do  in  cases 
of  this  kind  is  to  show  by  the  erldoice  be- 
yond a  reasonable  doubt  that  the  intoxicat- 
ing liquor  or  some  portion  of  It  was  convey- 
ed from  one  place  to  another  place  named  In 
the  Information. 

Finding  no  substantial  error  In  the  record, 
the  Judgment  Is  affirmed  with  directions 
to  the  trial  court  to  enforce  it 

FUBMAN,  P.  3^  and  DOTLE,  7.,  Concur. 


FIDELITY  &.  CASTJAI/TT  CO.  Or  NEW 
YORK  T.  FRESNO  FLUME  &  IRRIGA- 
TION CO.  (S.  F.  6,541.) 

(Snpreme  Court  of  California.  Dec.  4,  1811. 
Behearins  Denied  Jan.  8,  1912.) 

1.  InSURANCS  (i  129*)~yABTIRO  InBUBARCK 

PouoT— Rbpbebentatjon  or  AN  Agknt. 
Where  a  written  insnrance  policy,  accept- 
ed by  the  iosored,  expressly  provided  that  no 
condition  or  provlsioii  could  be  altered,  except 
by  the  written  consent  of  the  president  or  sec- 
retary, an  insured  cannot  escape  payment  of 
premiums  due  on  such  policy,  because  the  in- 
sured relied  upon  the  representations  of  the 
agent 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec.  Dig.  i  129.*] 

2.  Insubance  (g  142*)— -AonoNS  roa  Pu- 
lauu— Ratification— Orai.  Contbact. 

Where  an  insurance  policy  provided  for 
the  payment  of  a  certain  premium  which  the 
agent  oraUy  represented  would  not  be  collect- 
ed, an  action  upon  the  written  policy  was  no 
ratification  of  the  agent's  oral  representations. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S8  263,  264;  Dec.  Dig.  |  142.*] 

3.  Insurance  (S  136*)— AooEPTANca  ot  Poi^ 
iCT — Effect. 

An  insurance  policy,  though  not  signed  by 
the  insured,  is,  when  accepted,  conclusive  as  to 
its  obligations  upon  both  parties,  for  under 
Civ.  Code,  15S9,  providing  that  the  acceptance 
by  one  party  of  a  paper  signed  by  another  pnr> 
porting  to  embody  all  the  terms  of  the  contract 
binds  both  parties. 

[Ed.  Note.— For  other  cases,  see  Znsaranee* 
Dec  Dig.  I  136.*] 

4.  Appeal  and  Bbbob  (|  1176*)— Dsoisionb 
—Rendition  of  Judombnt. 

Id  an  action  on  an  insuraoce  policy,  find- 
ings of  fact  by  the  trial  court  that  the  agent 
had  represented  that  the  premium  wotild  be 
mnch  leas  than  the  amount  stated  in  the  writ- 
ten policy  and  tliat  the  contract  was  entered 
into  upon  faith  of  hla  represeotadoD  will  not, 
where  a  judgment  for  insured  has  been  revers- 
ed on  appeal,  anthorixe  the  court  on  appeal  to 
render  judgmeat  for  the  Insurer. 

[Ed.  Note^For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  4673-4587;  Dec  Dig.  | 
1175.*] 

In  Bank,  .^ipeal  from  Superior  Courts 
Fresno  County;  Geo.  B.  Church,  Judge. 

Action  by  the  Fidelity  ft  Casualty  Compa- 
ny of  New  York  against  the  Fresno  Flume  ft 
Irrigation  Company.  From  a  Judgment  f6r 
defendant,  plaintiff  annals.  Beversed  and 
remanded. 


Ohldierlng  ft  Gregory,  for  appellant  It.  Xm. 
Corf  (Goodfellow.  Bells  ft  OrxldE,  of  counsel), 
for  respondent 

PER  CURIAM.  The  app^  In  this  case 
was  taken  to  the  District  Court  of  Appeal, 
which  rendered  a  judgment  of  reversal.  A 
rehearing  was  ordered,  and,  upon  the  second 
submission,  two  of  the  Justices  adhered  to 
the  views  first  announced,  while  the  third 
wrote  an  opinion  for  affirmance.  Upon  this 
failure  to  agree  the  appeal  was  transfwred 
to  this  court  for  hearing  and  determination. 

Our  own  eiamlDstlon  of  the  case  nnv  k.v. 
Isfied  us  of  the  correctness  of  the  disposition 
tlrst  made  by  the  Court  of  Appeal,  and  we 
adopt  the  following  opinion  of  Hall,  J.,  giv- 
ing the  reasons  upon  which  that  court  based 
its  Judgment  of  reversal. 

"This  Is  an  appeal  from  a  Judgment  in  fa- 
vor of  defendant  taken  within  60  days  after 
the  entry  thereof.  The  action  was  brought 
to  recover  a  balance  of  premiums  unpaid 
upon  two  Insurance  policies  executed  and 
dellvwed  by  plaintiff  to  defoidant  and  ac- 
cepted 1^  defendant,  whereby  plaintiff  insur- 
ed deffflklant  against  loss  or  damage  result- 
ing from  ilablllty  for  damagw  or  Injuries 
to  employte  of  defendant  during  the  period 
of  <me  year  from  the  date  of  the  poUctas. 
At  the  time  of  the  execution  of  the  pttficlea 
a  certain  sum  was  paid  as  premium,  baaed 
on  the  amount  of  wages  that  defendant  esti- 
mated that  it  would  pay  to  its  employes  dur- 
ing the  year.  The  poUdes  are  attached  to 
and  made  a  part  of  the  eomi^bit  The  poll- 
dea  dearly  and  without  arablgult7  provide 
that  the  premium  to  be  paid  shall  be  a  cer- 
tain given  per  cent  of  the  wages  actually 
paid  during  the  year  by  the  defendant  to  its 
employfe,  and  provide  that;  if  the  wages 
actually  paid  exceed  the  estimated  wages 
stated  In  the  sdiedule  ccmtatned  in  the  poli- 
cies, the  assured  shall  pay  the  additional 
premiitm  earned,  and,  if  the  wages  aetnally 
paid  shall  be  less  than  the  estimated  wages 
stated,  the  insurer  shall  return  to  the  assur- 
ed the  unearned  premium  pro  rata.  As  a  de- 
fense to  the  two  causes  of  actitm  set  forth 
In  plfllntlff's  complaint,  the  defendant  pl<wd 
ed:  That  heretofore,  and  en  or  about  the 
14th  day  of  April,  190%  the  plaintiff  made 
applicatloa  to  the  detondant  to  insure  and 
Indramlfy  It  for  one  year  ttom  April  14, 
IBQ^  i^alnst  all  loss  from  any  of  the  mat- 
ters and  things  set  forth  in  the  complaint  of 
the  plaintiff  herein.  That  the  defendant 
thoeupon  informed  the  plaintiff  that  as  it 
was  t^  Insured  In  another  company  cover- 
ing all  the  matters  and  things  set  forth  in 
the  complaint  of  plaintiff,  and  for  all  sudi 
Insurance  paid  as  a  pr«nium  a  flat  rate  of 
1850  per  ^npiim,  and  the  plaintiff  tbereapon 
assured  the  defendant  that  It  would  insure 
the  defemdant  for  one  year  upon  the  same 
terms,  and  It  was  then  and  there  agreed 
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Upon,  by  and  between  tbe  plaintiff  and  de- 
fendant, that  the  plaintiff  would  Issue  and 
deliver  to  the  defendant,  and  the  defendant 
would  thereupon  accept,  the  [uUcieB  of  in- 
surance set  forth  In  plaintiff's  complaint, 
and  that  the  defendant  would  be  charged 
therefor  and  would  only  be  required  to  pay 
a  flat  rate  of  $850  per  annum  In  lien  and 
stead  of  the  slldlns  scale  and  rate  as  set 
forth  to  plalntifTs  complaint,  and  each  cause 
of  action  therein,  and  that  thereupon,  and  In 
pursuance  to  said  agreement,  and  not  other- 
wise, the  policies  of  Insurance  set  forth  In 
plaintiff's  complaint  were  so  Issued  and  de- 
livered to  the  defendant,  and  the  defendant 
accepted  the  same.  That  the  sole  induce- 
ment to  the  defendant  leading  it  to  accept 
said  poUdes  of  insurance  from  the  plaintiff 
was  the  statement  and  agreement  and  repre- 
sentation of  the  plaintiff  that  it  would  ac- 
cept from  the  defendant  the  sum  of  fSSO  In 
full  for  all  premiums  due,  or  to  become  due, 
upon  said  policies  of  Insurance,  covering  said 
policy  year,  and  that  no  other  sum  of  pre- 
mium of  any  kind  would  be  required  or  de- 
manded or  exacted  of  the  defendant  by  the 
plaintiff.  That  at  the  time  said  policies  of 
insurance  set  forth  In  plaintiff's  complaint 
were  issued  and  delivered  to  the  defendant, 
the  plaintiff  then  and  there  stated,  repre- 
sented, and  assured  the  defendant  that,  not- 
withstanding the  rate  and  terms  of  said  pol- 
ides  of  Insurance,  all  the  premiums  that  the 
defendant  would  be  required  to  pay  for  said 
•policies  of  insurance  was  the  flat  rate  of 
9850,  and  in  consideration  of  said  assurances 
and  statements  the  d^endant  was  induced 
to.  and  did  actually,  accept  said  policies  of 
insurance.*  The  court  found  the  facts  to  be 
in  accordance  with  the  above  allegations  of 
the  answer,  and  gave  judgment  for  defend- 
ant accordingly. 

"The  only  evidence  to  support  the  above 
findings  of  fact  consisted  of  testimony  as  to 
statements  and  agreements  orally  made  by 
Mr.  Shepherd,  the  local  agoit  of  plaintiff  at 
Fresno,  to  and  with  Mr.  Shaver  as  the  pres- 
ident of  the  defendant,  and  oral  statements 
and  conversations  between  Mr.  Bosworth,  the 
general  agent  of  the  plaintiff  at  San  Fran- 
cisco and  Mr.  Shepherd.  This  testimony  as 
to  oral  negotiations  and  conversations,  both 
before  and  at  the  time  of  the  delivery  of  the 
policies,  was  admitted  over  the  objections 
and  exceptions  of  plaintifl,  and  these  mlings 
are  now  relied  qpon  as  grounds  for  reverting 
the  Judgment 

[1]  "It  Is  not  claimed  that  according  to 
the  written  terms  of  the  policies  accepted  by 
dsfendant  the  amount  sued  for  Is  not  owing 
tnm  defendant  to  plaintiff,  but  It  is  claim- 
ed by  defendant  tliat  It  la  not  bound  by  the 
tmns  of  the  wriCten  contracfa. 

"^nie  theory  of  defendant,  upon  which  it 
claims  that  this  case  Is  taken  out  of  the 
gwieral  role  that,  where  the  terms  of  a  con- 
tract an  reduced  to  writing,  parol  evldmoe 


Is  not  admissible  to  vary  or  contradict  the 
terms  of  the  writing,  Is  that  it  would  be  a 
fraud  to  allow  one  part^  to  aiforce  the  cove- 
nants of  the  writing  contrary  to  his  oral 
agreement  by  which  the  other  party  was  in- 
duced to  enter  into  the  contract.  In  support 
of  this  contention  respondent  has  dted  a 
number  of  cases,  among  which  are  Murray 
V.  Dafce,  46  Cal.  644,  Isenho9t  v.  Ghamber- 
latD,  59  Cal.  637,  and  Eva  t.  McMabon,  77 
Cal.  472,  19  Pac  872. 

"But  conceding  that  a  court  of  equity  will 
not  permit  one  party  to  enforce  a  written 
contract  contrary  to  his  oral  agreement, 
where  to  do  so  would  work  a  fraud  upon 
the  other  party  to  the  contract,  and  that  the 
same  matter  may  be  set  up  In  defraise  of 
an  action  at  law  on  such  written  contract, 
without  seeking  a  reformation  of  the  written 
contract  (Eva  T.  McMabon,  supra;  Hoppough 
V.  Struble,  60  N.  Y.  430;  Walker  v.  Brem, 
67  Gal.  600,  8  Pac.  320),  It  is  essential  that 
such  oral  agreemrait  be  made  by  the  party 
to  the  contract  or  by  his  agent,  acUng  wltb 
authority,  actual  or  ostaislble. 

"The  policies  delivered  to  and  accepted  by 
reei>ondent  were  signed  by  the  president  and 
secretary  of  plaintiff,  and  counterslgued  by 
its  general  agent,  Bosworth.  No  evidence  of 
the  authority  of  Bosworth  was  given  other 
than  that  he  was  the  geno^l  agent  of  the 
plaintiff,  and  none  was  given  as  to  the  au- 
thority of  Shepherd  other  than  that  he  was 
the  local  agent  of  Fresno,  and  by  the  terms 
of  his  employment  had  no  authority  to  change 
a  policy  In  any  way. 

"It  may  be  conceded  that  this  was  sufB- 
clent  to  clothe  the  agents  with  ostensible  au- 
thority coextensive  with  the  business  intrust- 
ed to  them,  in  the  absence  of  any  notice  of 
a  limitation  thereon.  But  the  policies  ac- 
cepted and  retained  by  defendant  contained 
the  provision  that  'no  condition  or  provi- 
sion of  this  policy  shall  be  varied  or  altered 
by  any  one  unless  by  written  consent  of  the 
president  or  secretary  of  the  company.'  This 
was  a  limitation  upon  the  authority  of  agents 
of  which  defendant  had  notice.  That  such 
provisions  in  policies  are  valid  has  frequent- 
ly been  decided.  The  matter  is  discussed  at 
great  length  In  Northern  Assurance  Co.  t. 
Grand  View  Building  Association,  183  U.  8. 
308,  22  Sup.  Gt  133,  46  L.  Ed.  213,  and  it 
was  there  held  (syllabus)  that  It  Is  compe- 
tent and  reasonable  for  Insurance  companies 
to  make  It  matter  of  condition  in  their  poU.- 
cies  that  their  agents  shall  not  be  deemed  to 
have  authority  to  alter  or  contradict  the  ex- 
press terms  of  the  policies  as  executed  and 
delivered.' 

"In  Cleaver  t.  Traders*  Ins.  Co.,  65  Mich. 
527,  82  N.  W.  660,  8  Am.  St  Rep.  908,  the 
Supreme  Court  of  Michigan  said:  'Where  the 
policy  of  insurance,  as  in  this  case,  contains 
an  express  limitation  opou  the  power  of  the 
agent,  such  agent  has  no  legal  right  to  con- 
tract aa  agent  of  the  compaxir  with  the  1» 
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sured,  so  aa  to  change  tbe  conditions  of  the 
policy,  or  to  dispense  with  the  performance 
of  any  essential  requisite  contained  there- 
in, either  by  parol  or  writing;  and  the  hold- 
er of  the  policy  is  estopped,  by  accepting  the 
policy,  from  setting  up  or  relying  upon  pow- 
ers In  the  agent  In  opposition  to  limitations 
and  restrictions  In  the  policy.'  To  precisely 
the  same  effect  are  Catoir  v.  Am.  Life  Ins.  & 
Trust  Co.,  33  N.  J.  Law,  487;  Weldert  v. 
State  Ins.  Co.,  19  Or.  261,  24  Pac.  242,  20 
Am.  St  Rep.  809. 

"The  same  rule  is  followed  In  Massachu- 
setts. 'The  company  which  has  seen  fit  to 
prescribe  that  the  terms  and  conditions  of  Its 
policies  shall  only  be  waived  by  its  written 
or  printed  assent  has  prescribed  only  a  rea- 
sonable rule  to  guard  against  the  uncertain- 
ties of  oral  evidence,  and  by  this  the  assured 
has  assented  to  be  bound.'  Kyte  v.  Commer- 
cial Unlou  Assurance  Co.,  144  Mass.  43,  10 
N.  E.  518. 

"To  the  same  effect  are  Quinlan  T.  Provi- 
dence Washington  Ins.  Co.,  133  N.  y.  356,  31 
N.  E.  31,  28  Am.  St.  Rep.  645,  and  Hanklns 
T.  Rockford  Ina.  Co.,  70  Wis.  1,  33  N.  W.  34. 

"Limitations  upon  the  power  of  agents 
contained  in  a  policy,  similar  to  the  limita- 
tions contained  In  the  policies  sued  on  In  this 
case,  were  held  reasonable  and  binding  on 
the  assured  In  Westerfeld  y.  New  York  Life 
IM.  Co.,  129  Cal.  08.  58  Pac.  92,  61  Pac.  667. 

"Defendant  In  the  case  at  bar  accepted  the 
policies  and  retained  them  until  the  expira- 
tion of  the  Insurance  year,  with  full  knowl- 
edge of  their  terms.  There  Is  no  pretense 
thit  any  misrepresentations  were  made  as  to 
their  actual  terms,  or  that  any  trick  or  device 
was  resorted  to  by  which  defendant  was  pre- 
vented from  reading  them,  and  under  such 
circnmstaoces  defendant  must  be  presumed 
to  have  known  the  contents  of  the  policies. 
New  York  Life  Ins.  Co,  v.  McMaster,  87  Fed. 
68,  30  C.  C.  A.  532. 

"Defendant  thus  knew  that  the  agent  had 
no  power  to  alter  the  provisions  of  tlie  poli- 
cies without  the  written  consent  of  the  presi- 
dent  or  secretary  of  the  Insuring  company* 
If  defendant  chose  to  rely  upon  the  oral 
agreement  of  the  Rgent,  It  did  so  at  its  perU. 
Tlie  oral  representations  and  agreement  thus 
made  were  not  the  representations  or  agree- 
ment of  the  plaintiff,  and  for  this  reason  the 
fludings  to  that  effect  are  not  sustained  by 
the  evidence,  and  the  evidence  of  such  oral 
agreement  and  representations  should  not 
Ijave  been  admitted  In  ei^denoe. 

[2]  "We  do  not  think  the  cobtenUon  of 
respondent  that  pUiintitt  ratified  the  alleged 
oral  modification  of  the  contracts  by  bringing 
this  action  can  be  sustained.  We  are  unable 
to  assent  to  the  proposition  that  by  attempt- 
ing to  enforce  a  written  contract  according 
to  its  terms  plaintiff  ratifies  unauthorized 
oral  modifications  thereof." 

[8]  Upon  the  second  argument  in  the  Court 
of  Appeal,  and  in  presenting  the  case  here, 


the  respondent  has  laid  special  stress  upon 
the  point  that,  because  the  policy  was  signed 
by  the  Insurer  alone,  and  not  by  the  Insured, 
It  is  conclusive  with  respect  to  its  obligations 
alone,  and  not  with  respect  to  those  of  the 
party  not  signing.  But  we  think  there  Is  no 
merit  In  this  position.  The  receipt  and  ac- 
ceptance by  one  party  of  a  paper  signed  by 
the  other,  and  purporting  to  embody  all  the 
terms  of  a  contract  between  the  two,  binds 
the  acceptor,  as  well  as  the  signer,  to  the 
terms  of  the  paper.  9  Cyc.  280,  391;  Civ. 
Code,  {  1589;  Watklns  v.  Rymlll,  L.  R.  10 
Q.  B.  D.  178,  188.  Under  the  common-law 
rules  of  pleading,  the  fact  that  one  of  the 
parties  bad  not  executed  the  writing,  if  it 
were  a  specialty,  would  have  required  that 
he  be  sued  in  assumiwit,  rather  than  in  cove- 
nant: but  the  binding  force  of  his  obllgatlou 
and  the  extent  of  his  liability  would  not 
have  been  affected  by  the  mere  form  of  ao* 
tion.  Locke  t.  Homer*  131  Mass.  98,  41  Am. 
Rep.  109. 

The  respondent  cites  a  number  of  cases  In 
which,  notwithstanding  the  existence  of  an 
agreement  In  writing  (signed  by  one  of  tbe 
parties  alone),  tbe  party  not  signing  has  been 
permitted  to  prove  the  real  agreement  by 
parol  evidence.  But  none  of  these  dealt  with 
the  situation  here  presented,  L  e.,  that  of  a 
writing  which  was  intended,  when  signed  by 
one  of  tbe  parties,  and  accepted  by  the  other, 
to  operate  as  a  contract  embodying  all  of  the 
obligations  on  both  sides.  The  authorities 
relied  upon  all  fall  within  recognized  except 
tlons  to  the  parol  evidence  rule.  Some  of 
them  deal  with  writings  which  were  prepared 
for  execution  by  both  parties,  but  were  sign- 
ed by  only  one.  The  opinion  in  Cavanaugh 
V.  Casselman,  88  Cal.  543.  26  Pac.  516,  while 
generally  favorable  to  the  contentions  of  the 
appellant,  contains  some  references  bearing 
upon  this  point.  See,  also,  Gliomas  v.  Barnes, 
156  Mass.  581,  31  N.  E.  683.  Other  cltaUons 
are  to  cases  laying  down  the  well-settled  rule 
that  recitals  of  consideration  are  not  con- 
dnslTe.  Byers  t.  LodEe,  K  Cal.  4SB,  29 
Pac.  119,  27  Am.  St.  Rep.  212.  This  rule  Is 
not  applicable  bere,  where  tbe  clause  relied 
upon  is  not  a  mere  rental,  but  la  a  posltlTe 
undertaking  to  pay  premiums  according  to  a 
speclDed  mode  of  computation.  The  remain- 
ing authorities  of  respondoit,  so  far  as  they 
have  any  bearing  <m  the  point  under  discus- 
sion, have  to  do  with  wrltlngB  wfaiGb  were 
not  intended  to  embody  the  mtlre  agrennent 
of  the  parties,  but  were  ettlier  memoranda  In 
the  nature  of  receipts  or  silent  with  re- 
spect to  some  of  the  terms  upon  which  the 
parties  had  agreed.  Mobile  R.  B.  Co.  t.  Jn- 
rey.  Ill  U.  S.  684,  4  Sup.  Ot  668,  28  L.  Ed. 
627;  Bank  of  Palmer,  L.  B.  1897  App.  Cas. 
540;  Routledge  t.  Worthtngton  Co.,  119  N. 
Y.  592,  23  N.  B.  1111;  Bapp  T.  Glddtngs.  4 
S.  D.  492,  67  N.  W.  1237;  Ames  S.  P.  Co., 
141  CaL  728,  76  Fac.  810^  80  Am.  St  Bep. 
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On  the  other  band,  the  contention  of  ap- 
pellant that  a  policy  of  Insurance,  when  ac- 
cepted by  tbe  Insured,  la  conclusive  evidence 
of  tbe  engagements  of  the  parties  with  re- 
spect to  tbe  obligations  declared  In  it,  and 
may  not  be  contradicted  by  evldefice  of  pre- 
vious verbal  arrangements,  is  abundantlj^  sus- 
tained. Ins.  Co.  V.  Movrry,  96  U.  S.  .544,  24 
L.  Ed.  674;  Thompson  v.  Ins.  Co.,  104  U. 
S.  252,  26  L.  Ed.  765;  Northern  Assur.  Co. 
T.  Grand  View  Ass'n,  183  U.  S.  308,  22  Sup. 
Ct.  133,  46  L.  Ed.  213;  L.  &  L.  &  G.  Ins.  Co. 
V.  Lumber  Co.,  11  Obi.  579,  69  Pac.  930; 
Niagara  Fire  Ins.  Co.  v.  Johnson,  4  Kan, 
App.  16,  45  Pac.  789;  Franklin  F.  Ins.  Co.  v. 
Martin,  40  N.  J.  Law,  568,  29  Am.  Rep.  271; 
Moore  v.  State  Ins.  Co.,  72  Iowa,  414,  34  N. 
V>.  183;  U.  S.  Cas.  Co.  v.  Charleston,  etc., 
Mfg.  Co.  (G.  C.)  183  Fed.  238.  Tbe  reasoning 
of  these  cases  lends  no  support  to  tbe  re- 
,spondent'8  supposed  distinction  between  the 
obligations  of  the  party  signing  and  those  of 
the  party  not  signing  the  policy.  Indeed,  the 
case  last  cited  is.  In  this  respect,  precisely 
like  the  one  before  ns. 

[4]  We  cannot,  however,  give  assent  to  ap- 
pellant's claim  that  Judgment  In  Its  favor 
should  be  ordered.  Tbe  findings,  as  they 
stand,  would  not  support  such  a  Judgment. 
Under  such  clrcnmstances,  It  has  been  tbe 
usual  practice  of  this  court,  where  a  reversal 
was  found  necessary,  to  send  the  case  back 
for  a  new  trial.  There  may  be  exceptional 
instances  justifying  a  different  procedure  (see 
Flnnell  t.  Goodman  &  Co.  Bank,  156  Cal.  18, 
26,  103  Pac.  483);  but  we  see  no  reason,  In 
tbe  present  appeal,  for  departing  from  tbe 
ordinary  course. 

Tbe  Judgment  Is  reversed.  . 


HAUGHAWOUT  v.  PERCIVAL. 
(L.  A  2,768.) 
(Supreme  Coart  of  California.    Dec  6,  1811.) 

1.  Municipal  Cobpobationb  (8  289*)— Stbeet 

ABSESSUENTS— COMPLIANOE  WITH  STATUTES. 

Proceedings  for  street  assesgmenta  must 
be  based  on  a  compliance  with  the  statute  au- 
thorizing the  assessment,  especially  in  so  far 
as  the  statute  provides  for  the  Kivin?  of  notice 
or  other  steps  precedent  to  jorisdiction  to  or- 
der the  work  done. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  »  762-765;  Dec  Dig. 
S  289.*] 

2.  MUKICIPAI.  OOBPOKATIOnS  (|  294*)— flTBXBX 

AssKssiatiraB— NoTxcn— "NXAS. '  * 

TThe  word  "near,"  in  the  Vrooman  act  (St 
1886,  p.  147),  as  amended  by  St  1891,  p.  196, 
providing  for  the  posting  of  notices  in  street  as- 
sessment proceedrngs  "on  or  near  the  chamber 
door  of'  the  city  eotmell,  etc.,  is  a  relative 
term,  and  its-  meaning  most  be  determined  by 
reference  to  the  subject-matter,  and  the  posting 
of  the  notices  on  a  bulletin  board  In  tbe  city 
hall  in  which  the  council  chamber  was  located 
was  sufficient  where  such  bulletin  board  was 
in  plain  view*  from  the  main  entrance  of  tbe 
hall,  and  so  placed  as  to  be  likely  to  briag 
the  notices  to  the  attention  of  persoQs  visiting 


the  couDcil  chamber,  though  the  bulletin  board 
was  far  removed  from  the  council  chamber. 

[Ed.  Note. — For  other  cases,  see  Municipal 
C^^rations.  Cent  Dig.  §§  776-788;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  4687-469a] 

Departmttit  1.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Chas.  Monroe,  Judge. 

Action  by  W.  J.  Haugbawout  against 
Catherine  A  Perdval.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Leslie  R.  Hewitt  and  Lee,  Chase,  Over- 
ton &  Valwtine^  for  appellant.  Henry  J. 
Stevens  and  O'Melveney,  Stevens  A  MUllkin, 
for  reapondokt 

SLOSS,  J.  The  defendant  appeals  from  a 
Judgment  foreclosing  tbe  lien  of  a  street 
assessment  for  sewer  work  done  In  the  city 
of  Los  Angeles.  Tbe  proceedings  were  had 
under  the  Vrooman  act  St.  1885,  p.  147.  Sec- 
tion 3  of  that  act,  as  amended  In  1891  (St 
1891,  p.  196),  provides  that  tbe  resolution  of 
intention  passed  by  the  city  council  shall  be 
"posted  conspicuously  for  two  days  on  or  near 
tbe  chamber  door  of  said  council."  Section 
5  requires  that  tbe  notice  inviting  sealed  pro- 
posals shall  be  "posted  conspicuously  for  five 
days  on  or  near  the  councU  chamber  door 
of  said  council,"  and  that  notice  of  award 
of  contract  shall  be  posted  In  the  same  man- 
ner. St  1891,  pp.  199,  200.  The  complaint 
alleged  a  posting  of  the  various  documents 
for  the  required  time  "conmilcuously  near 
the  chamber  door  of  the  connclL"  The  an- 
swer denied  such  posting.  The  finding  was 
In  favor  of  tbe  plaintiff.  Tbe  appellant  at- 
tacks this  finding  as  unsupported,  and  the 
only^  question  argued  is  whether  tbe  court 
was  Justified  In  determining  that  the  various 
postings  were  made  near  the  council  cham- 
ber door. 

The  case  was  submitted  on  a  stipulation 
of  facts,  which  described  with  particularity 
the  place  where  tbe  resolution  and  notices 
were  posted.  Tbe  room  or  chamber  in  which 
tbe  city  council  met  Is  on  tbe  second  floor 
of  tbe  dty  hall  of  the  said  city  of  Los  An- 
geles. The  city  hall  Is  situated  on  the  east- 
erly line  of  Broadway.  Tbe  main  entrance 
of  the  building  Is  on  tbe  Broadway  front- 
age, access  to  the  interior  being  had  through 
a  door  opening  from  a  porch  or  portico, 
which  runs  for  a  length  of  some  55  feet  In 
a  northerly  and  southerly  direction  along 
the  outer  side  of  tbe  front  wall  of  the  build- 
ing. To  reach  the  councU  chamber.  It  Is  nec- 
essary to  enter  the  building  through  said 
door,  and  then,  after  proceeding  to  the  stairs 
or  elevator,  ascend  to  the  second  floor,  and 
walk  to  said  chamber  from  the  head  of  tbe 
stairs  or  the  place  where  tbe  elevator  stops. 
By  way  of  tbe  stairs  this  would  require  a 
Journey  of  about  40  feet  from  the  main  en- 
trance door  of  tbe  building  to  the  foot  of 
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tbe  stain,  26  feet  In  monnting  the  Btalrwa7» 
and  80  teet  on  tbe  second  floor  from  the 
stain  to  the  door  of  tte  oonncll  chamber. 
One  gobag  by  elevator  would  be  required 
to  walk  56  feet  on  the  main  floor,  and,  aft- 
er ascending  18  feet  in  tbe  elevator,  he  woold 
land  on  tbe  second  floor  at  a  point  12  feet 
from  the  council  chamber  door.  Either  route 
inrolvee  several  turns  or  changes  of  direc- 
tion. The  resolution  and  notices  were  posted 
upon  a  bulletin  board  situated  upon  the  por- 
tico above  referred  to  at  a  point  about  20 
feet  northerly  from  the  mato  entrance  door 
of  the  boUdlng.  All  notices  required  to  be 
posted  by  dty  officials  were  during  tbe  time 
of  these  proceedings,  and  for  several  years 
tberetofor^  posted  upon  this  board.  Au; 
paper  so  posted  would  be  In  plain  view  of 
any  one  entering  the  city  hall  through  the 
main  i^ntrance  door,  but  notices  could  not 
be  read  by  one  standing  at  said  door.  There 
Is  a  side  entrance  to  tbe  dty  hall,  which  is 
occasionally  used  by  some  of  the  public,  but 
mainly  by  city  officers  and  employes.  The 
bulletin  board  would  not  be  visible  from 
this  side  entrance  door,  but  the  Broadway 
entrance  is  the  one  gmerally  used  by  the 
public,  and  the  customary  and  usual  way 
by  which  tbe  public  reached  tbe  room  In 
which  the  city  council  met  Is  to  pass  through 
said  Broadway  or  front  entrance,  and  thence 
by  way  of  tbe  stain  or  the  elevator,  to  the 
upper  floor. 

[1]  Was  a  paper  posted  upon  the  bulletin 
board  thus  situated  posted  "near  tbe  cham- 
ber door  of  the  council"?  Proceedings  tor 
street  assessments,  being  In  Invitum,  must, 
in  order  to  charge  the  property  of  the  owner, 
be  based  upon  a  compliance  with  tbe  provi- 
sions of  tbe  statute  authorizing  the  assess- 
ment, In  so  far,  at  least,  as  those  provisions 
have  to  do  with  the  giving  of  notice  or  other 
steps  precedent  to  tbe  Jurisdiction  of  the 
board  to  order  the  work  done.  Hlmmelmann 
V.  Cabn,  49  Cal.  28C;  Brooks  v.  Satterlee, 
49  Cal.  289;  DehaU  v.  Morford,  95  Cal.  457, 
30  Pac.  693.  In  tbe  case  last  cited  the  court 
says  that  *it  Is  a  fundamental  principle,  in 
proceedings  of  this  character,  that  every  re- 
quirement of  tbe  statute  which  has  a  sem- 
blance of  benefit  to  the  owner  must  be  ob- 
served, in  order  to  give  to  tbe  municipality 
jurisdiction  In  tbe  premises."  Accordingly, 
If  the  notice  Is  required  by  tbe  statute  to 
be  posted  at  a  certain  place,  a  posting  at  a 
different  place  will  not  support  an  attempt 
to  create  a  Hen,  This  proposition,  which, 
as  above  suggested.  Is  elementary.  Is  conced- 
ed by  tbe  respondent 

But,  in  looking  to  the  statute  to  see  what 
its  requirements  are^  we  are  not  compelled 
to  give  Its  terms  the  most  restricted  and 
literal  construction.  Section  63  of  the  Vroo- 
man  act,  as  amended  by  Laws  1891,  p.  466, 
provides  that  "the  provisions  of  this  act 
shall  be  liberally  construed  to  promote  tbe 
objects  thereof."  The  provisions  regarding 
the  postlnc  of  nottosi,  and  the  Ukc^  sre^ 


thertfore^  to  be  read  In  Oie  Il^t  of  tbe  pur- 
poses sought  to  be  accomplished. 

[21  The  statute  directs  that  the  posting 
shall  be  "on  or  near"  the  council  chambn 
door.  Tbe  word  "near"  does  not  slgul^ 
any  precise  measure  of  (Ustance.  It  Is  a 
relative  term,  and  its  meaning  must  be  de- 
termined with  reference  to  the  subject-mat- 
ter. Elrkbride  v.  Lafayette  Co.,  108  U.  S. 
211.  2  Sup.  Ot  601,  27  L.  Ed.  706;  Barrett 
V.  Schuyler  Co.,  44  Mo.  202.  In  tlUs  case,  the 
subject-matter  Is  the  action  of  the  dty  coun- 
cil in  initiating  and  carrying  on  proceed- 
ings for  street  Improvements.  Tbe  object 
of  the  posting  is  to  give  notice  of  the  stei» 
taken  to  owners  of  property  to  be  aCFected 
by  tbe  work,  and  the  Legislature  has  pre- 
sumably prescribed  a  method  which  in  Its 
Judgment,  would  be  likely  to  bring  notice  to 
such  owners.  The  theory  underlying  the  re- 
quirement that  the  posting  should  be  made 
"on  or  near"  the  door  of  the  council  cham- 
ber was,  no  doubt,  that  owners  whose  prc^ 
erty  might  be  subjected  to  Hens  would.  In 
seeking  to  learn  whether  proceedings  had 
been  Instituted,  and  what  they  were,  natural- 
ly visit  the  place  of  meeting  of  the  council, 
the  body  charged  vritb  the  duty  and  powo- 
of  ordering  the  Improvement  Since  no  ex- 
act place  for  posting  was  prescribed,  it  Is 
reasonable  to  interpret  tbe  language  of  tbe 
law  as  requiring  a  posting  in  such  location, 
convenient  to  and  In  the  vicinity  of  the 
council  chamber,  as  would  be  likely  to  catch 
the  eye  of  any  one  approaching  the  chamber. 
It  cannot  be  said,  as  matter  of  law.  that  tbe 
location  must  be  within  10.  or  60,  or  100 
feet  of  tbe  door  of  the  council  chamber. 
Whether  the  place  be  "near"  such  door  or 
not  Is,  in  each  case,  a  question  of  fact  to 
be  dedded  upon  the  considerations  suggested. 

In  the  present  instance  we  think  the  con- 
clusion of  the  trial  court  was  not  without 
fair  support  from  tlie  facts  shown.  Tbe 
council  chamber  was  in  tbe  city  hall.  The 
bulletin  board  upon  which  the  papers  were 
posted  was  In  a  part  of  said  dty  hall,  and 
In  plain  view  from  its  main  entrance.  This 
entrance  was  the  one  generally  used  by  those 
who  had  occasion  to  visit  the  council  cham- 
ber, and  It  was  the  board  upon  which  notices 
were  customarily  posted.  It  was  therefore 
so  placed  as  to  be  likely  to  bring  notices  af- 
fixed to  It  to  tbe  attention  of  persons  having 
occasion  to  vMt  the  coundl  chamber.  Of 
course.  If  this  place  was  not  "near  the  door 
of  tbe  council  chamber,"  tbe  mere  fact  that 
a  notice  there  posted  would  be  as  likely  to 
be  seen  by  persons  Interested  as  one  posted 
at  the  point  designated  by  the  statute  would 
not  save  the  proceedings  from  fttUore.  But 
as  we  have  said,  the  use  by  the  Legislature 
of  the  indefinite  term  "near"  necessarily  left 
to  the  officials  conducting  the  posting  a 
measure  of  latitude.  This,  we  think,  was 
not  exceeded  by  the  posting  here  made. 

The  authorities  dted  t)f  the  appellant  are 
not,  we  think,  In  conflict  with  tills  coDdn- 
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slou.  It  would  not  b«  profitable  to  rerlew 
them,  since  the  holding,  In  each  Instance, 
Is  based  opon  statutory  language  differing 
from  that  before  as,  and  upon  a  state  of 
tacts  nnlllce  that  here  presented.  It  may, 
however,  be  said  that  the  reasoning  of  most 
of  these  cases  Is  in  harmony  with  the  views 
we  have  announced. 
The  Judgmait  Is  affirmed. 

Weooncnr:  SHAW;  J.;  AN6ELL0m,J. 


WBIQHT  T.  ANGLO-CAIiIFOBNIAN  BANS, 

Limited.   (8.  F.  6,62a) 
(Snpreme  Court  of  California.   Dec.  7*  1911.) 

1.  PLBADINO  (i  129*)  —  OBOaS-COHFLAXm  — 

Admissions. 

The  allegations  of  a  cross-complaint  In  a 
suit  to  quiet  title,  when  not  denied,  stand  aa 
admitted  facta. 

[Ed.  Note^For  other  eases,  sea  ^eadluft 
Gent.  IMg.  H  270-27S;  IHcTDif.  I  120.*] 

2.  Taxation  (S  734*)  —  Sai^— Nonos  to 

Under  PoL  Code,  |  3897,  requiring  a  tax 
coDectoT,  before  selling  for  the  state  land  sold 
to  It  for  taxes,  to  mail  a  copy  of  notice  of  sale 
to  the  person  to  whom  the  land  was  last  assess- 
ed next  before  the  sale  at  his  last  fcnown 
post  office  address,  the  mailing  of  the  notice, 
where  the  address  fs  known  or  shown  on  the 
assessment  roll.  Is  essential  to  the  validity  of 
a  sale  by  the  state  of  land  purchased  by  it  for 
delinquent  taxes. 

[Ed.  Note.— For  other  caaes,  see  luxation. 
Cent  Dig.  »  1470-147S;  Dee.  Dig.  S  734.*] 

Deportment  1.  Appeal  from  Superior 
Court,  Haidodno  County;  J.  Q.  White, 
Judge. 

Actlcoi  by  E.  B.  Wright  against  the  Anglo- 
Califomiain  Bank,  Limited.  From  a  Judg- 
ment for  def^idant,  plaintiff  appeals.  Af- 
firmed. 

Preston  ft  Preston,  for  appellant  Thomas, 
Pemberton  ft  Thomas  and  Jordan,  Bowe  ft 

Brann,  for  respondent 

SHAW,  J.  The  land  In  controversy  was 
sold  to  the  state  on  June  28,  1901,  for  non- 
payment of  taxes.  No  redemption  was 
made,  and  on  November  4,  1007,  In  pursu- 
ance of  proceedings  for  that  purpose,  the 
tax  collector  of  the  county  sold  and  convey- 
ed the  same  to  the  plaintiff.  The  plalntUT 
then  began  this  action  to  quiet  title.  The 
complaint  was  In  the  nsnal  form  alleging 
that  plaintiff  was  the  owner  of  the  land, 
but  not  giving  the  details  of  bts  title.  One 
Fecfaheimer  was  the  owner  of  the  land  on 
January  19,  1001,  and  on  that  day  be  exe- 
cuted a  deed  purporting  to  eonv^  the  same 
to  d^endant  The  defendant,  by  cross-com- 
plaint, set  up  the  title  thus  acquired  asking 
judgment  tliat  plsintlff  Is  not  the  owner 
of  the  land  and  that  defmdant  Is  the  own- 
er thereof.  Judgment  was  given  for  defend- 


ant Plaintiff  appeals  from  the  judgment 
and  from  an  order  denying  a  new  trial 

The  cross-comidaint  allies  that  the  de- 
fendant was  the  party  to  whom  the  land 
was  last  assem^  next  before  the  sale  and 
deed  by  the  collector  to  Oia  plaintiff,  that 
its  address  was  then.  Is  now,  and  for  many 
years  has .  been,  San  Francisco,  CaL,  that 
said  address  was  well  known  to  said  tax 
collector,  and  that  no  copy  of  the  notice  of 
the  proposed  sale  of  tbe  land  by  the  state 
was  mailed  to  the  d^endant  prior  to  the 
sale,  as  required  by  section  8807  of  the  Po- 
Utlcal  Cod& 

[1]  These  allegations  are  not  denied,  and 
they  therefore  stand  as  admitted  facts  of 
the  case. 

[J]  This  brings  the  case  within  the  rule 
established  by  Smith  t.  Furlong.  117  Pac 
627,  CampbeU  t.  Moran,  118  Pac  88,  decided 
November  8,  Ull,  and  Smith  t.  Boston,  118 
Pac.  81,  decided  November  10^  1811.  The 
mailing  of  this  notloe,  where  ttie  address  Is 
known,  or  shown  on  the  assessment  roll  so 
that  it  can  be  ascertained.  Is  essential  to  the 
validity  of  a  sale  by  the  state  of  lands  pur- 
chased by  it  for  delinquent  taxes.  The  Judg- 
ment was  therefore  correct  It  Is  not  neces- 
sary to  notice  the  other  points  presented. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANGEX^LOTTI,  J.;  8L0SS.J. 


CLOPTON  T.  CLOPTON  et  aL.  (L.  A.  2,912.) 
(Supreme  Court  of  California.   Dec.  6,  1911.) 

HnsBAirn  and  Wife   (|  299*)  —  Sbpabatx 

Maintenanci: — Decbeb— Noticb. 

Plaintiff  recovered,  in  an  action  for  sep- 
arate maintenance,  a  decree  against  her  bos' 
band  for  payment  of  a  certain  sum.  Grantees 
of  said  defendant  were  made  parties,  and  all 
the  pardea  defendant  appealed  from  an  order 
denying  a  new  triaL  Pending  the  appeal,  plain- 
tiff obtained  an  order  on  an  oral  motion,  re- 
quiring the  defendant  to  pay  a  certain  sum 
as  attorney's  fees.  No  notice  was  given  to 
the  grantees  of  the  husband.  Held,  tbat  an 
order  granting  the  allowance  and  providing 
that  it  should  be  a  lien  on  the  property  con- 
veyed by  the  hasband  to  his  codefendants,  en- 
tered without  any  notice  to  such  codefenunts, 
will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dee.  Dig.  |  289.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Z.  B.  West, 
Judge. 

Action  by  Jennie  M.  Clopton  against  Hog- 
gatt  Clopton,  Pearl  Clopton,  and  another. 
From  a  Judgment  for  plaintiff,  the  last- 
named  defendants  appeal.  Reversed. 

Kendrlck  ft  Ardis,  for  appellants.  H.  T. 
Gordon  and  John  H.  Daly,  for  respondent 

ANGBLI^OTTI.  J.  Plaintiff  recovered 
Judgment  in  an  action  brought  by  her  to  ob- 
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tain  a  decree  requiring  defendant  Hoggatt 
Olopton,  her  husband,  to  pay  monthly  a  cer- 
tain sum  for  her  maintenance  and  support 
The  Judgment  therein  required  said  defend- 
ant to  pay  her  $76  per  month  for  mainte- 
nance, as  well  as  |250  for  her  counsel  fees. 
Peari  Clopton  and  Hugh  Olopton  were  par- 
ties defendant  In  said  action;  they  being  the 
respective  grantees  of  said  Hoggatt  Olopton 
of  certain  parcels  of  real  property  owned  by 
blm  at  the  time  of  his  marriage  to  plaintiff; 
the  theory  of  plaintiff  being  that  the  convey- 
ances to  them  by  her  husband  were  without 
consideration,  and  were  made  to  enable  him 
to  escape  her  claim  for  support  and  mainte- 
nance. On  July  1,  1910,  the  defendants'  mo- 
tion for  a  new  trial  was  denied.  An  appeal 
was  taken  by  all  the  defendants  from  the 
order  denying  the  motion  for  a  new  trial, 
wblcli  appeal  la  stlU  pending. 

Durlug  the  pendency  of  this  appeal,  plain- 
tiff gave  to  the  defendants  written  notice  of 
a  motion,  to  be  made  November  14,  1910,  for 
an  order  requiring  defendant  Hoggatt  Clop- 
ton to  pay  plaintiff  $500  as  attorney's  fees 
for  prosecuting  the  suit  on  appeal,  and  $50 
as  suit  money  In  preparing  her  brief  and  oth- 
erwise appearing  in  the  Supreme  Court. 

On  November  14,  1910,  pursuant  to  such 
notice,  plaintiff  orally  moved  the  court  for 
an  order  requiring  defendant  Hoggatt  Clop- 
ton to  pay  to  plaintiff  $500  for  her  attorney's 
fees  on  such  appeal,  and  $100  per  month  for 
alimony  and  support  of  plaintiff  pending 
such  appeal,  and  $50  suit  money  for  prepar- 
ing her  briefs  and  otherwise  appearing  In 
the  Supreme  Court  Nothing  was  said,  ei- 
ther In  the  written  notice  or  In  the  motion 
itself,  about  making  the  land  conveyed  to 
Pearl  Clopton  and  Hugh  Olopton  liable  for 
any  of  the  amounts  tiiat  might  be  ordered 
paid,  or  subjecting  any  of  such  land  to  a  lien 
for  the  payment  thereof. 

Neither  defendant  Pearl  Clopton  nor 
Hugh  Clopton  is  shown  to  have  taken  any 
part  In  the  proceedings  on  the  hearing  of  the 
motion,  apparently  assuming  that  no  relief 
was  asked  against  them  or  their  property, 
which  they  were  entirely  warranted  in  doing. 
In  view  of  the  terms  of  both  notice  and  oral 
motion.  Defendant  Hoggatt  Clopton  alone 
objected  to  the  Introduction  of  evidence  of- 
fered by  plaintiff,  excepted  to  rulings  made 
on  such  objections,  and  Introduced  evidence 
in  opposition  to  the  making  of  the  order. 

The  motion  being  submitted  for  decision, 
the  court  made  Its  order,  directing  the  pay- 
ment of  certain  amounts  by  Hoggatt  Clop- 
ton to  plaintiff  for  expenses  of  appeal,  and 
counsel  fees  on  appeal,  and  providing  "that 
this  allowance  be,  and  the  same  Is  hereby, 
declared  a  lien  upon  alt  the  property  former- 
ly Btandlog  in  the  name  of  said  defendant, 
conveyed  by  him  to  bis  codefendants  Pearl 
and  Hugh  Clopton,  and  whlcli  was  released 
from  the  former  Judgment  In  favor  of  the 


plaintiff  against  said  defendant,  situate  In 
the  county  of  Orange."  Pearl  Clopton  and 
Hugh  Clopton  alone  appeal  from  this  order, 
asking  that  it  be  reversed  as  to  them. 

No  argument  has  been  made  or  bri^  filed 
In  support  of  the  order,  In  so  far  as  It  pur- 
ports to  Impose  any  lien  for  the  allowance 
made  upon  the  property  conveyed  to  and 
standing  In  the  name  of  either  Pearl  Clop- 
ton or  Hugh  Clopton. 

It  Is  unnecessary  for  the  purposes  of  this 
appeal  to  consider  whether,  upon  a  motion 
of  this  character,  property  standing  In  the 
name  of  anothM*  than  the  husband,  and 
claimed  by  such  other,  can  be  subjected,  as 
against  such  other  i}erson,  to  a  lien  in  favor 
of  the  wife  for  any  allowance  made  thereon, 
or  whether  there  was  any  legal  evidence  ad* 
duced  on  the  hearing  of  the  motion  warrant* 
ing  the  Imposition  of  such  a  Hen  in  this 
case.  Certainly  no  such  lien  can  be  adjudi- 
cated without  notice  to  auch  claimant  that 
such  relief  is  asked.  An  application  for 
counsel  fees,  etc.,  pendente  lite,  "though  it 
cannot  be  considered  as  a  separate  suit.  Is  a 
proceeding  for  a  separate  judgment,"  and 
notice  of  the  application  and  an  opportunity 
to  be  heard  thereon  are  essential  (Baker  v. 
Baker.  136  Cal.  302,  6S  Pac.  971),  and  such 
an  application  must  be  determined  upon  the 
evidence  Introduced  on  the  hearing  thereof. 
The  only  notice  afforded  appellants  as  to  the 
claim  of  plaintiff  on  this  motion  was  such  as 
was  given  them  by  the  written  notice  of  the 
motion,  and  possibly  the  motion  Itself,  orally 
made  In  open  court  at  the  time  fixed,  if  they 
were  present  in  court  at  that  time.  In  person 
or  by  their  attorneys  of  record,  and  made 
no  objection  that  no  proper  written  notice 
thereof  had  been  given.  But  there  was  no 
hint  in  either  the  notice  or  the  motion  itself 
that  any  such  relief  was  asked,  and  there 
Is  nothing  in  the  record  on  this  appeal  war- 
ranting the  conclusion  that  appellants  were 
at  any  time  advised  that  plaintiff  sought 
anything  more  than  an  order  requiring  Hog- 
gatt Clopton  to  pay  to  plaintiff  certain 
amounts  of  money.  As  said  by  their  attor- 
neys In  their  brief,  "that  part  of  the  order 
(the  part  adjudicating  a  Hen  on  the  property 
they  claim)  does  not  appear  to  be  on  motion 
of  plaintiff,  but  upon  the  court's  own  motloD, 
and  without  any  notice." 

The  portion  of  the  order  reading  as  fol- 
lows,  viz.:  "That  this  allowance  be,  and  the 
same  is  hereby,  declared  a  lien  upon  all  the 
property  formerly  standing  In  the  name  of 
said  defendant  conveyed  by  him  to  his  code- 
fendants Pearl  and  Hugh  Clopton,  and  which 
was  released  from  the  former  Judgment  In 
favor  of  the  plaintiff  against  said  defendant, 
situate  in  the  county  of  Orange" — Is,  as  to 
the  appellants  Hugb  Clopton  and  Pearl  Clop* 
ton,  reversed. 

We  concur:  SHAWi  J.;  SLOSa^  J, 
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JACOBSON  T.  OAKLAND  MEAT  &  PACK- 
ING CO.    (S.  F.  6,484.) 

(Snpreme  Coart  of  California-   Dec  1,  1811. 
Beheorlng  Denied  Dec.  28,  1911.) 

1.  NEOLIQBnCB   (J  186*)— JUBT  Qusshonb— 

GONTBIBtrrOBT  NEGLIOBNCB. 

The  existence  of  contribatoxy  nesUgence 
Is  generaXiy  a  jnij  qnestion. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  $|  833-336;  Dec.  Dig.  {  136.*] 

2.  MaSIXE  AMD  Sbbvakt  (S  236*)— Injubt  to 

EHFLOTlft  —  CONTBIBUTOBT  NlOLIOBNCB  — 
MOMENTABT  FOBOETFULNBSS. 

Ordinarily  an  employer  is  not  liable  for 
injury  sDstained  by  an  employ^  tbroagb  the 
latter's  momentan  forgetfulness  of  danger, 
bnt,  under  particofar  drcamstances,  mich  for- 

Eetfulness  may  not  constitute  contributory  neg- 
gencc. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  681 ;  Dec  Dig.  S  236.*] 

8.  Master  and  Sebtaht  (S  261*)— Injubt 
TO  EuFLOTti  —  GoHPLAinT  —  Snrnomnrr— 

CONTBIBmVBT  NEOUOENCB. 

A  complaint  for  personal  injury  to  an  em- 
ployd  caused  by  unguarded  cogwheels  did  not 
show  that  he  was  guilty  of  contributory  negll- 

Sence,  where  it  alleged  that  the  wheels  were 
angcToas  to  a  Ties  principal's  knowledge,  that 
plidntiff  was  informed  that  a  guard  had  been 
removed  for  repairs,  but  that  he  was  led  by 
the  vice  prindpal  to  believe  that  it  would  be 
replaced  the  same  day  and  before  It  should  be 
necessary  for  plaintiff  to  worli  near  the  cog- 
wheels; that  piaintilf  did  not  know  antil  aft- 
er his  injury  tnat  the  guard  was  not  replaced; 
that  one  hour  was  a  reasonable  time  lor  re- 
placement of  the  guard;  that  because  of  knowl- 
edge of  sndi  facts  and  of  each  assarance 
plaintiff  did  not  tax  bis  mind  with  the  fact  of 
the  removal;  and  that  absence  of  the  guard 
was  not  apparent  to  plaintiff  on  account  of 
dimness  ot  the  light,  etc. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  840-8B4;  Dec,  Dig.  { 
261.*J 

4.  Maetteb  and  Skbtaht  (I  2SB*)— Injubt 

TO    EhFLOt£  —  COICPLAIHT  —  SUFFICIENCT— 

Neolioence. 

A  complaint  for  personal  injury  to  an  em- 
ploytf  caused  by  unguarded  cogwheels,  stat- 

ing  that  the  'nee  prlocipal  controlled  plain- 
tiff's services  and  led  bim  to  believe  that  a 
guard   removed  from   the   wheels  would  be 

ETomptly  replaced,  that  the  vice  principal 
new  of  the  danger  from  the  unprotected 
wheels,  and  failed  to  tell  plaintiff  that  the 
guard  was  not  replaced  suffidently,  shows  a 
breach  of  duty  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Rervant  Cent  Dig.  H  816-836;  Dec  Dig.  8 
258.*] 

5.  BfABTEB  AND  SBBTANT  (|  121*)— NEOM- 
QENCB  TOWABD  EmPLOt£— UNOUABDED  COO- 
WHEEL8. 

A  vice  principal  was  negligent  toward  an 
employe  in  failing  to  either  replace  a  guard 
over  dangerous  cogwheels  or  to  warn  him  of 
the  peril  involved  in  worldng  near  them. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  228-231;  Dec  Dig.  S 
121,*] 

6.  Masteb  and  Sbbvant  (I  217*)— Injubt  to 

EMFL0T£— ASBUUPTION  ot  RiSK. 

To  bar  recovery  by  an  employ^  for  an  In- 
jnry  caused  by  unguarded  cogwheels,  it  must 
appear  that  he  knew,  not  only  the  unsafe  con- 


dition, but  consented  to  work  in  the  place  of 
danger  after  fully  comprehending  the  risks. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  574r-600;  Dec  Dig.  i 
217.*] 

7.  Masteb  and  Sebtant  (I  260*)— Com- 
print—Assumption  or  RiK— Anticipa- 
tion OF  Defense. 

An  employe  suing  for  personal  injury  need 
not  anticipate  a  defense  of  assumption  of  risk. 

[Ed.  Notev— For  Other  eaies,  see  Master  and 
Servant,  Gent  Dig.  H  844-848;  Dec  Dig.  | 
260.*] 

8.  Master  and  Sbbvant  ({  121*)  — Coo- 

WHEELS— DUTT  TO  GUABD. 

An  employer  must  adopt  and  keep  in 
place  a  simple  device  constructed  to  guard  dan- 
gerous cogwheels, 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  228-231;  Dec  Dig.  i 
121.*] 

8.  Masteb  and  Sebvant  (5  258*)- Injubtto 
EMPLOTft— Pleading — Sufficiency, 

A  complaint  for  personal  injury  to  an 
employ^  caused  by  unguarded  cogwheels  waa 
not  uncertain  in  stating  that  ■  plaintiff  was  led 
by  a  vice  principal  to  believe  uiat  a  guard  re- 
moved from  the  wheels  would  be  replaced 
immediately. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant  Dec  Dig.  |  26&*] 

Department  2.  Appeal  from  Superior  Court, 
Alameda  County;  John  Ellsworth,  Judge. 

Action  by  Jacob  Jacobson  against  the  Oak- 
laud  Meat  St  Packing  Company.  Judgment 
for  defendant,  and  plaintiff  apprals.  Re- 
versed, with  lnstruction& 

Fitzgerald  &  Abbott,  for  appellant  L.  A. 
Redman,  for  respondent 

MELVIN,  J.  In  tbls  case.  In  which  plain- 
tiff sought  damages  for  personal  Injuries,  the 
court  sustained  the  demurrer  to  tbe  amend- 
ed complaint,  and,  plaintiff  not  desiring  fur- 
ther to  amend,  judgment  of  dismissal  was 
entered  accordingly.  From  said  judgment 
this  appeal  Is  taken,  and  tbe  only  question 
presented  to  tbls  court  relates  to  tiie  correct- 
ness or  error  of  the  trial  court  In  tbe  ruling 
on  the  demurrer. 

The  comiiialiit,  after  alleging  the  corpo- 
rate capacity  of  the  defendant,  asserts  that 
on  October  6,  1908,  and  for  about  one  year 
prior  thereto,  plaintiff  waa  and  bad  been 
continuously  employed  by  defendant  as  a 
night  watchmau ;  that  one  Howard  Mon- 
son  was  defendant's  chief  engineer,  having 
the  right  at  all  times  to  control  and  direct 
tbe  services  of  plaintiff;  that  one  of  plalu- 
tifTs  duties  as  night  watchman  was  to  oper- 
ate a  certain  pump  which  was  moved  by  a 
powerful  electric  motor;  that  plalntift  had 
performed  this  duty  for  about  a  year  prior 
to  October  6,  1908;  that,  In  operating  the 
pump,  It  was  necessary  for  plaintiff  to  open 
a  certain  oil  cap  after  be  had  turned  on 
the  power;  "that,  in  order  to  open  said  oil 
cup.  it  was  necessary  for  plaintiff  to  lean 
itnd  reach  orex  and  across  two  cogwheels. 
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one  large  and  one  amall,  which  cogwheels, 
when  said  power  was  on,  revolved  each  In 
and  upon  the  other;  that  at  the  time  plain- 
tiff b^an  to  operate  said  pamp  as  aforesaid, 
and  up  to  and  Including  the  2d  day  of  Oc- 
tober, 1908,  or  thereabonts,  said  cogwheels 
were  completely  covered  and  protected  by 
an  Iron  guard;  that,  when  said  cogwheels 
were  so  protected  and  guarded,  there  was  no 
danger  attendant  upon  leaning  or  reaching 
over  or  across  said  cogwheels,  when  the  same 
were  in  motion,  in  order  to  open  said  oil 
cup,  or  at  alt ;  that  on  or  about  the  said 
2d  day  of  October,  1908,  said  Howard  Mon- 
•son,  acting  in  the  course  of  his  said  employ- 
ment, removed  said  Iron  guard  from  said 
cogwheels  for  the  purpose  of  having  said 
guard  repaired,  and  that  said  Howard  Mon- 
son  did  not,  nor  did  any  other  person,  re- 
place said  guard,  or  put  any  other  guard 
over  said  cogwheels,  or  in  any  wise  protect 
or  guard  said  cogwheels  until  after  the  in- 
Jury  to  plaintiff:  •  •  *  that  said  cog- 
wheels, when  they  were  not  guarded,  were 
dangerous  to  plaintiff's  life  and  limb,  and 
that  said  Howard  Monson  knew  and  was 
aware  of  said  danger;  that  plaintiff  was  in- 
formed tliat  said  guard  was  removed  at  or 
about  the  time  of  said  removal,  and  was 
informed  that  said  guard  was  removed  for 
the  purpose  of  having  the  same  repaired, 
and  was  led  by  said  Howard  Monson  to  be- 
lieve that  said  guard  would  be  repaired  Im- 
mediately and  replaced  on  the  same  day  It 
was  removed,  and  before  it  should  be  neces- 
sary for  plaintiff  to  again  operate  said  pump, 
and  plaintiff  did  not  know  until  after  the  In- 
Jury  to  plaintiff  herein  described  that  said 
guard  was  not  replaced  as  plaintiff  bad  been 
led  by  said  Howard  Monson  to  believe  that 
it  would  be;  that  a  reasonable  time  for  re- 
pairing Bald  guard  and  for  replacing  the 
same  was  one  hour,  and  that  plaintiff  knew 
at  the  time  said  guard  was  removed  that  one 
hour  was  a  reasonable  time  for  said  repair 
and  replacing,  and  because  of  said  knowl- 
edge, and  because  he  was  led  to  believe  that 
•aid  guard  would  be  replaced  before  he 
should  be  required  to  again  operate  said 
pomp,  plaintiff  did  not  tax  his  mind  with  the 
fact  of  said  removal,  and  wholly  forgot  be- 
fore the  Injury  •  •  *  that  said  guard 
bad  been  removed;  that  plaintiff  was  not 
informed  by  said  Howard  Monson  or  at  all 
that  said  guard  was  not  replaced  within  one 
hour,  or  at  any  other  time  until  after  the 
Injury  to  plaintiff;  •  •  •  that  the  light 
in  said  pumping  house  was  dim,  and  that 
the  fact  that  said  guard  was  not  replaced 
was  not  apparent  to  plaintiff  because  of  the 
said  dimness  of  the  light  In  said  pumping 
house;  that  said  Howard  Monson,  acting  In 
the  course  of  his  said  employment,  knew  that 
said  guard  was  not  replaced,  and  knew  that 
plaintiff  relied  upon  him  to  replace  said 
guard,  and  knew  that  the  absence  of  said 
guard  would  not  be  apparent  to  plaintiff, 
and  knew  of  the  danger  to  which  i^lntlff 


was  exposed,  but  that  said  Howard  Monson 
wholly  failed  and  neglected  to  replace  said 
or  any  guard  over  said  cogwheels,  and  whol- 
ly failed  and  n^lected  to  warn  plaintiff  of 
his  danger,  and  plaintiff  was  not  warned 
of  any  danger,  by  said  Howard  Monson  or 
at  all."  Then  follow  averments  that  on  the 
night  of  October  6,  1908,  plaintiff  entered 
the  pumping  house  and  turned  on  the  power 
as  usual ;  "that  he  was  not  aware  of  the  fact 
that  said  guard  had  not  been  retraced,  and 
the  absence  of  said  guard  was  not  apparrat 
to  him;  that,  after  turning  on  said  power, 
be  leaned  and  reached  over  and  across  said 
cogwheels  as  he  had  been  accustomed  to  do 
for  about  one  year  for  the  purpose  of  opening 
said  oil  cup;  tliat  as  he  leaned  and  reached 
over  and  across  said  cogwheels  his  sleeve  was 
caught  by  said  cogwheels,  and  bla  right  arm 
was  drawn  in  and  between  said  cogwheels  and 
broken  In  many  places;  •  •  •  that  said 
Injury  to  plaintiff  was  caused  by  and  result- 
ed from  the  fact  that  said  cogwheels  were 
not  guarded,  and  by  the  face  that  plaintiff 
was  not  warned  of  the  absence  of  said  guard, 
and  was  caused  by  and  resulted  from  the 
negligence  and  carelessness  of  the  said  How- 
ard Monson,  acting  In  the  course  of  his  said 
employment."  The  complaint  closes  with 
allegations  of  the  permanent  and  complete 
character  of  plaintiff's  injuries  and  a  prayer 
for  damages  in  the  sum  of  $S0,000. 

[1]  The  court's  ruling  in  sustaining  the  de- 
murrer Is,  In  effect,  a  finding  that  as  matter 
of  law  the  complaint  alleges  contributory 
n^ligence  on  plaintiff's  part  While  a  court 
must  sustain  a  demurrer  to  a  complaint 
when  the  facts  stated  show  that  in  any 
view  of  the  law  the  plaintiff  is  guilty  of 
contributory  negligence,  ap[}ellant  contends 
that  he  stated  In  his  pleading  a  case  suffi- 
cient, if  all  of  hla  allegations  were  proven, 
to  go  to  a  Jury.  That  the  existence  or  ab- 
sence of  contributory  negligence  Is  In  geaer- 
al  a  matter  primarily  for  the  Jury  there  can 
be  no  doubt  The  rule  with  reference  to 
the  respective  functions  of  the  court  and 
Jury  in  cases  involving  a  determination 
whether  contributory  negligence  appears 
from  a  given  state  of  facts  or  not  Is  thus 
stated  In  Wahlgren  t.  Market  St  By.  Co., 
132  Cal.  663.  62  Fac.  810^  04  Fac.  993: 
but  one  conclusion  can  reasonably  be  reach- 
ed from  the  evidence,  it  Is  a  question  of  law 
for  the  court;  but  If  one  sensible  and  Im- 
partial man  might  decide  that  the  plaintiff 
had  exercised  ordinary  care,  and  another 
equally  sensible  and  impartial  man  that  he 
had  not  exercised  such  care,  It  must  be  1^ 
to  the  Jury.  McKuue  v.  Santa  Clara  Co., 
110  Cal.  480  [42  Pnc.  980]."  That  the  guard 
over  the  cogwheels  had  been  removed  was 
a  fact  of  which  plaintiff  was  aware,  but  he 
knew  that  the  repairs  would  require  only 
a  short  time,  and  relied  upon  Monson  to 
keep  his  word  to  the  effect  that  the  guard 
should  be  replaced  on  the  very  day  of  Its 
removcO.    Bespondent'a  oonnsel  Inaiat  that 
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this  Is  a  case  of  mere  forgetfulness  on  tbe 
part  of  appellant  His  only  excuse  for  fail- 
ure to  observe  the  absence  of  the  guard,  they 
say,  was  that  he  had  forgotten  the  clrcom- 
stanoe  of  its  removal.  Forgetfulness,  they 
insist,  is  aa  matter  of  lav  negUgeuce  which 
will  defeat  recovery. 

121  It  ia  true  that  one  employed  In  tbe 
vicinity  of  a  known  danger  cannot  ordinarily 
recover  from  his  employer  for  Injuries  sus- 
tained by  reason  of  a  momentary  fprgetfol- 
ness  of  the  danger,  but  It  does  not  follow  by 
any  means  that  under  all  drcumstances  does 
failure  to  remember  a  source  of  peril  con- 
stitute n^llgence.  Appellant's  counsel  ad- 
mit the  force  of  the  general  rule  announced 
in  such  cases  as  Towne  v.  United  Blectrlc 
Oo..  146  Cal.  770,  81  Fac.  124,  70  L.  B.  A. 
214,  Brett  V.  8.  H.  Frank  &  Co.,  1S3  Cal.  271, 
94  Pac.  1051,  Davis  v.  California  St  Cable 
R.  B.  Co..  106  CaL  13S.  38  Pac  647.  McGraw 
V.  Friend  ft  Terry  Lumber  Co.,  120  Cal. 
S75,  52  Pac.  1004.  and  Ergo  v.  Merced  Falls 
G.  &  E.  Co.,  Sac.  No.  1761,  119  Pac  101 
(opinion  filed  November  9,  1911),  but  they 
contend  that  the  circumstances  of  every  one 
of  those  cases  are  vastly  dUferent  from  the 
facts  pleaded  and  for  the  purposes  of  de- 
murrer admitted  in  the  case  at  bar.  Un- 
doubtedly tliere  was  one  element  in  all  of 
those  cases  which  la  missing  in  this  one, 
and  that  is  the  plalntitf'e  familiarity  with 
the  danger  which  he  forgot  Plaintiff  In  this 
case  had  relied  on  hla  understanding  with 
Monson  that  the  guard  would  be  replaced, 
and  lulled  by  his  confidence  In  the  perform- 
ance of  a  clear  doty  by  his  superior  had 
foi^tten  Its  removal.  The  role  with  ref- 
erence to  forgetfnlneas  of  a  known  danger 
has  l>een  declared  by  this  court  In  Oiraudi 
v.  Electric  Imp.  Co.*  107  CaL  126,  40  Pac.  UO, 
28  L.  B.  A.  596,  48  Am.  St  Hep.  114,  as 
follows:  "It  is  said  that,  If  <nie  was  aware 
of  a  fiict  ^Ich  should  have  put  him  upon 
his  guard,  he  cannot  r^ot  the  presumption 
of  contributory  n^llgence  by  showing  that 
be  momentarily  forgot  It  This  Is  true  aa 
a  general  propositlim,  but,  like  all  other  rules 
upon  this  subject,  it  must  have  a  xeason- 
able  construction.  To  forget  Is  not  n^li- 
gmce,  unless  it  shows  tbe  want  of  ordinary 
care,  and  It  Is  a  question  for  the  Jury.  Il- 
lustrations of  this  proposition  are  found  In 
the  cases  v£  brakemen  who  are  injured  by 
obstmctlonB  over  or  near  the  track  of  the 
road.  They  have  been  allowed  to  recover, 
although  It  is  idiown  that  the^  knew  of  the 
obstruction,  on  the  ground  that  th^  cannot 
be  expected  to  retain  at  all  times,  a  com- 
plete outline  of  the  track,  and  because,  in 
the  hurry  of  th^  work,  they  would  not  be 
likely  to  keep  these  things  in  mind.  That 
Is,  to  foE^et,  under  tbe  drcumstances,  did  not 
prove  absence  of  ordinary  care.  See  Dorsey 
T.  Phillips,  etc,  Co.,  42  Wis.  583."  In  other 
Jurisdictions  mere  forgetfulness  of  even  a 
well-known  danger  or  object  which  may 


cause  injnry  is  held  not  necessarily  to  be 
n^lgence.  In  Dwyer  v.  Salt  Lake  City, 
19  Utah,  625,  57  Pac  536,  this  question  Is 
discussed,  and  some  of  the  leading  author- 
ities are  cited.  In  that  case  the  proof  show- 
ed that  on  a  dark  night,  in  passing  from  his 
house  to  his  buggy  on  the  street  plaintiff 
was  injured  by  falling  over  an  embankment, 
the  existence  of  which  was  well  known  to 
him,  but  bad  been  forgotten.  The  court 
said:  "Although  the  respond^t  had  previous 
knowledge  of  the  condition  of  the  sidewalk 
and  embankment,  and  undertook  to  cross  the 
embankment  on  a  dark  night,  and  momenta- 
rily forgot  about  It  yet  such  knowledge,  un- 
dertaking, and  ft>i^etfulne68  were  not  con- 
clusive evidence  of  such  contributory  neg- 
ligence as  would  bar  a  recovery.  He  was  not 
bound  to  absolutely  refrain  from  using  the 
sidewalk  and  street  In  front  of  his  prem< 
ises  merely  because  of  his  knowledge  of  its 
dangerous  condition.  Such  knowledge,  and 
the  manner  and  time  of  using  the  sidewalk, 
had  a  very  important  bearing  in  determin- 
ing whether  or  not  the  respondent  was  in 
the  exercise  of  proper  care  when  the  acci- 
dent occurred,  but  did  not  as  matter  of  law 
establish  contributory  negligence.  He  was 
bound  to  ^erclse  such  care  as  a  man  of 
ordinary  pmdence  and  caution  would,  under 
similar  circumstances,  have  ^erclsed.  and, 
there  being  evidence  tending  to  show  that 
the  Injured,  Just  before  falling  over  the  em- 
bankment, had  proceeded  cautiously,  wheth- 
er or  not  he  «rerclsed  due  care,  was,  under 
all  the  circumstances,  a  questlcm  of  fact  to 
be  submitted  to  the  Jury,  under  proper  in- 
structions, and  not  one  of  law  for  the  court" 
While  tbe  rule  announced  In  the  opinion  last 
quoted  Iff  perhaps  somewhat  more  llb^l 
than  the  one  followed  in  California  (McQraw 
V.  Friend  A  Terry  Go.,,  supra;  Davis  T.  Kail- 
road  Co.,  supra),  the  quotation  Ulostrates  the 
unwiUii^esB  of  courts  to  declare  that  tor- 
gettiniT  a  known  danger  alwajs  amounts  to 
negligence. 

[S]  The  complaint  before  ns,  measured  by 
California  precedmt,  states  a  cause  of  actttm. 

[4]  It  is  insisted  that  tlw  ccnnplalnt  ob- 
tains no  statement  of  Monson's  dnty  to  re- 
place the  guard  over  the  cogwheels.  Tbex9 
is  a  pleading  to  the  effect  that  Uonson  di- 
rected and  contn^ed  plaintiff's  swrlces,  and 
avennaitB,  bIbo,  that  he  led,  plaintiff  to  be- 
lieve the  guard  would  be  promptly  nsflaoed ; 
that  Monson  knew  of  the  danger  from  the 
unprotected  wheels;  and  that  Monson  fidled 
to  tell  plaintiff  that  the  guajrd  was  not  re> 
placed  according  to  promise,  irlthin  an  hour 
of  its  removaL  While  these  statemrats  do 
not  amount  to  a  declaration  of  Monson's  ob- 
ligation to  replace  the  guard,  they  are  equiv- 
alent to  a  pleading  that  he  was  deficient  in 
his  duty  to  plaintiff. 

[6]  Representing,  as  he  did,  plalntifiTs  prin- 
cipal, it  was  his  duty  either  to  restore  tbe 
protecting  i^ency  over  the  dangerous  cogs 
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or  to  warn  plaintiff  of  tbe  peril  Involved  In 
working-  near  them.  By  failing  to  perform 
one  of  these  duties  be  was  guilty  of  negli- 
gence. Whether  plaintiff  knew  the  danger 
from  tbe  uncovered  machinery  or  not  (and 
tbe  peril  of  Bucb  cogs  is  not  necessarily  ob- 
vious for  it  depcDds  largely  upon  the  direc- 
tion in  which  tbe  wheels  revolve)  Monson's 
failure  to  undeceive  plaintiff  with  reference 
to  the  prompt  restoration  of  tbe  guard 
amounted,  under  the  circumstances  of  this 
case,  as  pleaded,  to  a  breach  of  duty  Id  per- 
mitting Jacobson  to  work  in  a  dim  and  dan- 
gerous place  without  warning  of  tbe  risk 
Incurred. 

[61  And  this  becomes  more  emphatically 
apparent  when  we  consider  that,  to  charge 
plaintiff  with  such  conduct  as  would  bar 
recovery,  it  must  appear  that  be  knew  not 
only  the  unsafe  condition  of  the  machine 
without  the  guard,  but  consented  to  work 
in  the  place  of  dai^r  after  full  comprehen- 
sion and  appreciation  of  the  risks  which  he 
thereby  Incurred.  Section  1070,  Glv.  Code; 
Silveira  v.  Irersen,  128  GaL  192,  60  Pac  687; 
Morgan  t.  Robinson  Co.,  1S7  Cal.  354.  107 
Pac.  095. 

[7]  It  was  not  tbe  pleader's  duty  to  allege 
in  the  complaint  the  nonexistence  of  the  cir- 
cumstances which  would  preroit  recovery 
under  the  Code  section  dted  ahOTe.  A  plain- 
tiff Is  not  requited  to  anticipate  a  defense. 
Woodroof  T.  Howes,  88  Cal.  194, 26  Pac.  lU;' 
JafCe  T.  LlUenthal,  86  Cal.  82,  24  Pac.  835. 

[I]  Respondent  argues  that  neither  by  con- 
tract nor  by  law  was  the  corporation  under 
any  obligation  to  keep  the  cogwheels  covered. 
On  the  contrary,  it  is  tbe  duty  of  one  own- 
ing machinery  to  exercise  reasonable  care  for 
the  protection  of  employes  who  eperate  it. 
This  complaint  charges  that  there  was  no 
danger  to  the  person  oiling  tbe  machinery 
when  the  iron  guard  was  In  place,  but  that 
the  risk  Incurred  by  him  was  very  great 
when  the  wheels  were  exposed.  Evidently 
there  was  a  simple  device  for  the  complete 
protection  of  respondent's  servants,  and  this 
it  was  tbe  corporation's  duty  to  adopt  and 
keep  In  place.  I^rsen  v.  Bloemer,  156  Cal. 
753,  106  Pac.  62;  Qulnn  v.  Electric  L.  Co., 
155  Cal.  503,  101  Pac.  794 ;  Skelton  t.  Pacific 
Lum.  Co.,  140  Cal.  511,  74  Pac.  13. 

[9]  We  Snd  no  merit  in  respondent's  spe- 
cial demurrer  for  uncertainty  to  that  part  of 
the  complaint  in  which  it  Is  averred  that 
appellant  was  "led  by  said  Howard  MonsoD 
to  believe  that  said  guard  would  be  replaced 
immediately."  This  was  an  allegation  of 
an  ultimate  fact  quite  sufficient  to  apprise 
defendant  of  tbe  issue  which  it  was  called 
upon  to  meet.  Oreater  particularity,  which 
would  probably  Involve  tbe  pleading  of  evi- 
dentiary matter.  Is  not  required.  2  Labatt 
on  Master  &  Servant,  S  SG3. 

Tbe  complaint  stated  a  case  sufficient,  if 


proven,  to  go  to  a  Jury,  and  In  that  plead- 
ing negligence  on  plaintiff's  part  sufficient 
to  defeat  recovery  does  not  appear  as  matter 
of  law  from  the  facts  alleged. 

The  Judgment  is  reversed,  with  Instruc- 
tions to  the  court  below  to  overrule  tbe  de- 
murrer to  tbe  complaint. 

We  concur:  HENSHATV,  J.;  LORIGAN.  J. 


GOSEWISCH  V.  DOBAN  et  aL  (L.  A.  2,761.) 
(Supreme  Court  of  California.   Dec  9,  1911.) 

1.  Libel  axd  Slandkb  (S  38*)— 'Privilegbd 
Coumdnication"— Allegations  in  I'lkad- 

INGS.' 

Civ.  Code,  f  45,  defines  libel  as  a  false  and 
unprivileged  conununication  ezpoaiog  a  person 
to  hatred,  contempt,  ridicule,  or  obloquy,  or 
which  causes  him  to  be  afaunned  and  avoided, 
or  which  has  a  tendency  to  injure  him  in  his 
occupation.  Section  47  enumerates  as  a  privi- 
leged publication  one  made  in  any  legislative 
or  judicial  proceeding,  or  in  any  other  official 
proceeding  authorized  by  law.  Eeld  that, 
where  minority  stockholders  In  a  corporatioa 
sued  plaintiff  as  its  president  for  sllesed  illegal 
management,  an  allegation  in  the  complaint 
that  plaintiff  was  guilty  of  misappropriation 
and  embezzlement  of  the  corporation's  funds 
was  relevant  to  tlie  inqnixy,  and  was  therefore 
privileged,  even  if  section  47  be  construed  as 
only  makmg  such  allegations  in  a  Jodiciol  pro- 
ceeding privileged  sa  are  relevant  to  the  in- 
quiry. 

[Ed.  Note.— For  other  eases,  see  Libel  and 
Slander,  Cent  Dig.  S  120;  Dec.  Dig.  {  3a* 

For  other  definitions,  see  Words  and  Pliras- 
es,  ToL  6,  pp.  5S01-6598;  voL  8,  p.  7764.] 

2.  Libel  and  Slander  (|  51*)— Pbivileoeo 
PuBLiCATZon  —  Judicial  Peoceedimos  — 
Malice. 

Where  an  alleged  libelous  allegation  in  a 
complaint  charging  the  president  of  a  corpora- 
tion with  misappropriation  and  embezzlemeut 
of  the  corporation's  funds  was  absolutely  privi- 
leged, it  could  not  be  rendered  aetiooable  be- 
cause malicious;  malice  being  irrelevant  under 
such  circumstances. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig-  H  149,  160;  Dec  Dig.  i 
B1.*J 

8.  CoBPOHATioiTs  (S  820*)— Abatement  awd 
Revival  (S  0* )— Siockholdeks— Kioiit  to 
Sub— Pebsons  in  Contbol— Akotueb  Ac- 
tion Pending. 

A  minority  stockholder  of  a  corporatioa 
may  sue  to  enforce  a  claim  of  the  coriioratiou 
against  oue  who  is  president  of  tbe  corporation 
and  who  is  in  control  of  the  boaiQ  of  directors, 
and  can  thus  prevent  an  action  in  tbe  name  of 
the  corporation  itself. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  SS  1429-1480;^Dec  Dig.  | 
320:*  Abatement  and  Revival,  Cent  Dig.  IS 
73-75;  Dec.  Dig.  1 9.*] 

4.  Libel  and  Slandeb  (|  97*)- Pbivileob- 

Pleadin  a— Complaint. 

While  ordinarily,  privilege  is  a  defense  to 
on  action  for  libel,  which  must  be  affirmatively 
pleaded,  yet  if  the  complaint  shows  on  its  face 
that  the  publication  was  privileged,  the  pohit 
may  be  raised  by  demurrer. 

[Ed.  Note.— For  other  rases,  see  1^1  and 
Slander,  Cent  Dig.  B  234-286;  Dec  Dig.  I 
97.*] 


•For  other  cases  hs  soms  topic  and  ssoUon  NUMBER  U  Dee.  Dig.  ft  Am.  Dig.       No.  Bsrtas  ft  Bip'r  XBdsaae 
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Department  L  Appeal  from  Superior  Court, 
Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  W.  R.  QoBewlscb  against  J.  J. 
Doran  and  others.  Judgment  Cor  defendants, 
and  plaintiff  appeals.  Affirmed. 

Manaon  &  Barclay  and  A.  J.  Ultchell,  for 
appellant  William  Fleet  Palmw,  Talcatttne 
&  Newby,  Frank  James,  Smith  ft  Smith,  and 
WllUams,  Goadga  ft  Chandlec,  for  reaiwiid- 
enta. 

8L0SS,  3.  The  pIftlntUt  Instltated  this 
action  to  recorer  damages  for  llbeL  The  de* 
fendante  demurred  to  an  amended  complaint, 
and  the  court  beiow  sustained  their  demurs 
tecB  and  gave  Judgmrat  in  th^r  favor.  The 
plaintiff  appeals. 

The  amended  complaint  charges  tb&t  In 
January,  190^  the  defendants,  u  plaintiffs, 
commenced  an  action  in  the  superior  court 
of  Los  Angeles  county,  against  the  plaintiff 
herein  and  others  as  defmdants.  In  said  ac> 
tion  they  "malldously  and  without  reostm- 
able  or  probable  canse"  filed  a  complaint  in 
whlcb  they  charged  pUlnttff  wiUi  the  misap- 
propriation and  embezsl^ent  of  the  funds 
of  a  corporati<m  of  which  they  were  stock- 
holders and  the  plahitlff  was  a  director  and 
president  A  copy  of  the  complaint  in  said 
action  is  annexed  to  and  made  a  part  of  the 
amended  complaint  herein.  The  plaintiff  al- 
lies that  the  charges  against  him  were  pub- 
lished In  a  dally  newspaper  In  the  city  of 
Los  Angeles,  but  Inasmuch  as  there  Is  no 
suggestion  that  the  defendants  were  In  any 
way  responsible  for,  or  connected  with,  such 
newspaper  publication,  this  averment  has  no 
rdevancy  to  the  cause  of  actltm  attempted 
to  be  stated.  It  Is  alleged  that  "aU  of  said 
publications  were  and  are  false,  malicious, 
and  defamatory,  and  wholly  without  Justi- 
fication or  excuse,  and  were  not  pertinent  or 
material  or  at  all  necessary  to  the  proceed- 
ings Instituted  by  the  filing  of  safd  com- 
plaint." 

[1]  The  claim  of  the  respondents  is  that 
the  publioaticm  of  the  charges  against  plain- 
tiff by  means  of  a  pleading  In  an  action  was 
privileged.  Section  45  of  the  Civil  Code  de- 
fines libel  as  "a  false  and  unprivileged  publi- 
cation by  writing,  printing,  picture,  efflgy,  or 
other  fixed  representation  to  the  eye,  which 
exposes  any  person  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  which  causes  him  to  be 
shunned  or  avoided,  or  which  has  a  tendency 
to  injure  him  in  bis  occnpatlon."  Section 
47  of  the  same  Code  enumerates  five  classes 
of  privileged  publication.  One  of  these  is  a 
publication  made  "(2)  In  any  legislative  or 
judicial  proceeding,  or  In  any  other  official 
proceeding  authorized  by  law."  This  subdi- 
vision. In  its  present  form,  was  added  to  the 
section  by  an  amendment  adopted  In  1874. 

The  prevailing  rule  in  England  and  In 
Rome  of  the  American  states  has  been  that 
the  privily  attaching  to  defamatory  state- 
ments made  In  the  ooorae  ot  Judicial  proceedr 
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Ings  is  absoluta  Townshend,  In  his  work  on 
Slander  and  Libel,  states,  at  section  221,  that 
he  believes  the  "better  and  prevailing  rule 
to  be  that  for  any  defamatory  matter  con- 
tained In  a  pleading  in  a  court  of  civil  Juris- 
diction no  action  for  libel  can  be  maintain- 
ed." Cutler  V.  Dixon,  4  Coke,  12;  Wllklns  v. 
Hyde,  142  Ind.  260.  41  N.  R  5S6;  Runge  v. 
Franklin,  72  Tex.  585,  10  S.  W.  721,  3  L.  R. 
A.  417,  13  Am.  St  Rep.  833  ;  25  Cyc.  370. 
On  the  other  hand,  many  courts  in  this 
Country  have  limited  the  privilege  to  declara- 
tions pertinent  and  material  to  the  matter 
In  controversy.  Hoar  v.  Wood,  S  Mete. 
(Mass.)  193;  McLaughlin  v.  Cowley,  127 
Mass.  310 ;  Moore  v.  MTrs.  Nat  Bank,  123 
N.  Y.  420,  25  N.  E.  1048,  11  L.  R.  A  753; 
Wilson  v.  Sullivan,  81  Ga.  238,  7  S.  E  274; 
Ash  T.  Zwietusch,  159  111.  4o5,  42  N.  E.  854; 
2S  Cyc.  S77.  And  this  limitation  of  the  rule 
was  applied  in  a  case  arising  In  this  state 
prior  to  the  amendinent  of  1874  to  section 
47  of  the  Civil  Code.  Wyatt  v.  Buell,  47  Cal. 
624.  The  language  of  subdivision  2  of  the 
amended  section  is,  however,  broad  and  un- 
restricted in  its  terms,  and  this  court  In 
HolUs  V.  Meux,  69  Cal.  G2o,  11  Pac.  248,  58 
Am.  Rep.  574,  suggested  a  doubt  as  to  wheth- 
er the  Legislature,  by  enacting  that  subdi- 
vision, intended  to  change  the  rule  announc- 
ed In  Wyatt  v.  Buell,  so  as  to  render  com- 
mimlcations  made  In  a  Judicial  proceeding 
absolutely  privileged.  The  court  conduded. 
In  the  HolIIs  Case,  that  the  charges  there 
made  were  relevant  and  material  to  the  pro- 
ceeding in  which  they  were  published,  and 
therefore  found  It  unnecessary  to  resolve 
this  doubt  It  may,  however,  be  remarked 
that  In  Ball  v.  Rawles,  93  Cal.  222,  286,  28 
Pac.  937,  27  Am.  St  Rep.  174,  the  privilege 
is  declared  to  be  absolute,  and  Hollls  t. 
Meux  Is  cited  as  authority  for  the  declara- 
tion. See,  also,  Duncan  t.  A.,  T.  ft  B.  F. 
Ry.  Co.,  72  Fed.  808,  19  a  C.  A.  202.  But 
if,  notwithstanding  the  provision  of  our 
Code,  and  these  utterances  of  the  court,  we 
take  the  view  that  the  privily  is  not  ab- 
solute, the  only  limitation  upon  It  Is  that 
the  defamatory  matter  must  be  pertinent 
and  material  to  the  cause  or  subject  of  in- 
quiry before  the  court 

[2]  If  it  be  pertinent,  the  defendant's  mal- 
ice or  bad  faith  does  not  affect  the  privi- 
leged diaracter  of  the  publication.  "Mal- 
ice." says  the  court  in  HoUis  v.  Meux,  "can- 
not be  predicated  of  it  No  one  is  per- 
mitted to  allege  that  what  was  rightly  done 
in  a  Jndidal  proceeding  was  done  with  mal- 
ice." That  malice  is  not  a  subject  of  In- 
qnlry  where  a  defiimatory  statemmt  rele- 
vant to  the  inquiry,  is  made  In  the  course 
of  a  Judicial  proceedilng,  is  not  only  estab- 
lished by  the  decided  cases  (Moore  v.  M.  N. 
Bank,  supra;  Wilson  v.  Sullivan,  supra; 
Hartung  v.  Shaw.  130  Mich.  177.  8»  N.  W. 
701;  BartieU  t.  Christhilf.  60  Md.  219^  14 
AtL  61Q,  but  It  la  plainly  abown  bj  the 
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terms  of  section  47  of  the  CivU  Code.  Sub- 
divisions 3,  4,  and  S  of  that  section,  deal- 
ing, tespectlTely,  wltb  communications  to  a 
person  Interested  therein,  with  reports  in 
public  Journals  of  judicial,  legislative  or  oth- 
er public  proceedings,  and  with  reports  of 
the  proceedings  of  public  meetings,  make  the 
privilege.  In  each  case,  dependent  upon  the 
want  of  malice.  Bnt  subdivision  2  is  not  so 
qnallfled.  All  of  the  c&aea  cited  by  appel- 
lant come  within  the  terms  of  one  or  an- 
other of  subdivisions  8,  4,  and  6.  What  la 
said  in  these  cases  with  reference  to  malice 
has  no  application  to  a  case  depending  on 
the  terms  of  subdivision  2.  Subject  to  the 
possible  limitation  of  relevancy  and  mate- 
riality, the  privily  attaching  to  statements 
made  in  the  course  of  Judicial  proceedings 
Is  absolute. 

We  are  satiafled  that  the  Charges  made 
against  plaintiff  in  the  complaint  filed  by 
the  defendants  were  pertinent  and  material 
to  the  subject  of  the  action  In  which  such 
complaint  was  filed,  and  hence  could  not  be  the 
foundation  of  an  action  for  libel,  even  If  the 
more  limited  rule  of  privilege  be  applied. 
The  complaint  In  Question  undertook  to  set 
forth  a  cause  of  action  by  mtuority  stock- 
bblders  of  a  corporation,  on  behalf  of  them- 
selves and  such  other  stockholders  as  might 
come  in,  against  the  corporation  and  Its  di- 
rectors, of  whom  the  plaintiff  herein  was 
on^  to  compel  the  said  plaintiff,  who,  as 
was  alleged,  held  the  majority  of  the  stock 
and  controlled  the  board  of  directors,  to  ac- 
count to  the  corporation  for  moneys  collected 
under  iuvalid  assessments  and  appropriated 
by  him  to  his  own  use.  and  for  other  moneys 
of  the  corporation  so  appropriated.  An  In- 
junction and  other  relief  was  also  asked. 

[3]  That  any  stockholder  may  bring  an  ac- 
tion to  enforce  a  dalm  of  the  corporation 
against  one  who  is  in  control  of  the  board  of 
directors  and  can  thus  prevent  an  action  In 
the  name  of  the  corporation  Itself  is  well 
settled.  2  Cook,  Corp.  $  645;  Dodge  v.  Wool- 
sey,  18  How.  331,  15  L.  Ed.  401.  And  it  Is 
equally  clear  that  the  alleged  misappropria- 
tions of  corporate  funds  by  one  occupying  a 
fiduciary  relation  to  the  corporation  were 
the  very  gist  of  the  cause  of  action  asserted, 
and  that  the  averments  of  which  the  plain- 
tiff here  complains  were  relevant  and  ma- 
terial to  that  cause  of  action.  As  against 
the  showing  of  the  exact  contmta  of  the 
pleading  which  was  thus  filed  against  the 
plaintiff,  his  allegation  In  his  complaint  for 
Ubel  that  the  publications  charging  blm 
with  misconduct  were  not  pertinent  or  ma- 
terial Is  a  mere  conclusion  of  law,  which  Is 
not  admitted  by  the  demurrer  (Glide  v.  Dwy- 
er,  83  Cal.  477,  23  Paa  706;  Burling  v.  New- 
lands,  112  CaL  476,  44  Pac.  810),  and  must 
be  disr^rded  as  contrary  to  the  tacts  al- 


[4]  While  it  is  ordinarily  true  that  privi- 
lege is  to  be  pleaded  as  affirmative  matter 
of  defense  to  an  action  for  libel  (Gllman  v. 
McClatchy,  111  Cal.  606,  44  Pac.  241),  yet 
where  the  complaint  shows  on  its  face  that 
the  publication  was  privileged,  the  point 
may  be  raised  on  general  demnrrer.  In  each 
of  the  cases  of  HolUs  t.  Sfeoz,  rapra,  and 
Ball  V.  Rawles,  supra,  a  demurrer  to  the 
complaint  had  been  sustained,  and  the  ac- 
tion of  the  court  below  was  upheld  on  ap- 
peal. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  ANQELLOTTI,  J. 


CORDL&R  v.  EEFFEU    (Li  A.  2,752.) 
(Supreme  Court  of  California.   Dee.  6,  1911.) 

1.  Mabteb  and  Sbbvart  ({  288*)— AcnoKS 

FOB  INJUBIEB — QUESTION  FOB  JUBT. 

In  an  action  by  plaintiff,  who  was  em- 

{)loyed  as  a  gardener  about  defendant's  prem- 
Bea,  for  personal  injuries  resulting  from  fall- 
ing into  a  weU,  alleged  to  have  been  negligeotly 
covered  by  the  defeodaot,  held,  that  the  ques- 
tion of  plaintiff's  contributory  negligence  in 
walking  across  the  cover  waa  for  toe  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1  1106;  Dec.  Dig.  S  288.*] 

2.  Appeal  and  Dkbob  (|  989*)  —  Bsview — 

Vebdict— Conclusiveness. 

Oo  appeal  to  the  Supreme  Court,  the  deci- 
sion of  the  jury  on  a  question  of  fact  is  con- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  8012-8924;  Dec  Dig.  f 
999.*] 

8.  Mastbb  and  Sebvant  (g  89*)— Masrb's 
LiABiLirr— Scope  of  Emflotment. 

Plaintiff,  who  was  employed  by  defendant 
to  work  as  a  ^rdener,  had  walked  to  his  place 
of  work,  obtained  a  rake  from  the  toolhouse, 
and  then  went  to  liang  his  coat  on  a  standpipe 
near  a  covered  well,  and  to  get  a  drink  of  wa- 
ter therefrom,  during  which  he  crossed  the  cov- 
ering of  an  old  well  which  lay  In  his  way,  and 
b;  reason  of  the  decayed  condition  of  the  cov- 
ering fell  into  the  well,  and  was  injured.  Held 
that,  in  crossing  the  covered  well,  he  was  act- 
ing within  the  scope  of  Us  employment 

[Ed.  Note.— For  other  eases,  see  Uaater  and 
Servant,  Cent  IMg.  H  l£3-l66;  Dee.  Dig.  | 
89.*] 

4.  Masieb  and  Sbbtant  (|  124*)  —  SUn 
Place  to  Wobk — Inspection. 

Where  the  covering  to  an  old  weD  located 
on  defendant's  premises  became  dangerous 
through  gradual  decay,  the  defendant  on  em- 
ploying one  to  work  abont  the  premJaes,  was 
not  bound  to  make  reasonable  inspection  of 
the  premises  at  the  time  he  set  the  employ^  to 
work,  nor  to  continuously  fulfill  the  dov  of  in- 
spection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  237;  Dec  Dig.  |  124.*] 

5.  Mabteb  and  Sebvant  (|  124*)  —  Safx 
Plack  to  Wobk— Failubb  of  Uastkb  to 

Inspect. 

Where  an  owner  of  premises  on  iriiich  an 
old  well  125  feet  deep,  covered  with  boards, 
was  located  did  not  examine  the  covering,  wUcb 
had  been  on  the  well  for  11  years,  but  once,  4 
years  before  the  time  an  employt  on  the  prem- 
ises fell  through  tiiie  covering,  and  was  lajared. 
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his  Callare  to  inspect  tha  coverinf  woaM,  ondsr 
the  drcnnutanceB,  ha  wgUgenee. 

[Ed.  Note.— For  other  casei.  lee  Bfaeter  and 
Servant,  Cent  Die.  |S  285-242;  Dec  Dig.  I 

6.  Appux  and  Ebbob  (|  1064*)  —  H>Km.«Wl 

EBBOB— IirSTBUOTIONB. 

In  an  action  for  personal  inJnrieB  resnltinjr 
from  foiling  throogh  a  board  covering  of  a  wefl 
located  on  pretniaes  where  plaintiff  was  employ- 
ed, error  m  an  instrnctlon  as  to  defendant's 
duty  of  inspection  is  barmlesa,  where  his  fail- 
ure to  inspect  was  shown  to  be  negligent. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Enoi^^Cent  Dig.  |8  4219-1224;  Dec  Dig.  | 

7.  BfASTBB   AITD    SlBVAHT    (|   124*)  —  SAFE 

Place  to  Wosk  —  iHSPKcnoH  —  Hidden 
Danoebs. 

The  dnt7  of  a  master  to  his  servant  re- 
qnires  him  to  make  a  reasonably  carefnl  inspec- 
tion to  enable  him  to  learn  of  dangers,  not  ap- 
parent to  the  e^e,  to  which  the  aerrant  may  be 
exposed  while  engaged  at  the  place  where  he 
Is  directed  to  work;  and  this  daty  applies 
where  the  master  sets  a  servant  to  work  on 
premises  in  which  a  deep  well  is  located,  cover- 
ed only  with  boards,  damp  and  subject  to  decay. 

[Ed.  Note.— For  other  cases,  see  Haater  and 
Servant.  Gent  Dig.  H  286-242;  Dec.  Dig.  { 
124.*J 

&  Uabtkb  and  Sebtant  (S  219*)— Assuxf- 
TiON  or  Risk— Natubb  and  Extent. 

Where  an  employ^,  acting  in  the  scope  of 
his  employment,  volontarily  takes  a  place 
which  be  ia  not  required  to  take,  he  assumes 
the  risk  which  may  attach  to  such  place,  which 
is  obvious  to  him  by  the  use  of  ordinary  care, 
and  which  is  greater  than  the  risk  which  he 
may  have  taken  by  reason  of  his  employment 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  610-624;  Dec  Dig.  i 

2ia»i 

9.  Appeal  and  Ebbob  (S  1058*)— Harhlbss 
Ebbob—Adhisbion  op  Evidence. 

In  an  action  for  personal  injuriea  result- 
ing to  plaintiff  from  falling  through  a  covering 
of  a  deep  well  located  on  premises  where  he 
was  em^yed,  a  witness,  who  had  at  least 
glanced  at  the  nnder  surfaee  of  the  cover,  was 
asked  whether  he  noticed  anything  decayed 
-about  the  covering  at  that  time,  and  subse- 
quently testified  that  he  saw  nothing  peculiar 
alMut  the  covering,  and  in  effect  answered  the 
queatlon.  EeUL  tniat  the  exduaioa  of  dia  qoea- 
tion  was  harmleBB  error. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  U  4200-^;  Deo.  Dig.  | 
106&*] 

DfOWTtmeiit  L  Appeal  from  Snpoior  Court. 
Los  Ai^CB  Oonnty;  W.  B.  Heiv^,  Jadge. 

Actkm  by  Fred  Covdter  against  Max  H. 
K^eL  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

H.  T.  Morrow,  for  appellant  Gray,  Bark- 
er, Bowem,  Alloi,  Van  Dyke  &  Jntten,  for 
respondent 

SHAW,  J.  Appeals  are  here  presented 
from  the  judgment  and  from  an  order  r»- 
faslng  a  new  trlaL 

PlalntlfF  sued  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant The  verdict  was  in  favor  of  the  plain* 
tiff,  and  judgment  followed.  The  points  pre- 
8«ited  upon  this  appeal  arise  upon  the  ml- 


iog  upm  the  motion  for  ft  new  trial,  conidst- 
tng  entirely  of  alleged  InBufflrtaicy  of  tlie 
ertdence  and  errors  of  law  occnrriDg  at  the 
trial. 

1.  It  la  first  contended  that  the  evidence 
shows  that  the  plalntifTs  injury  was  in  part 
caused  by  his  own  negUgrace.  He  was  em- 
ployed by  the  defendant  to  work  as  a  gar- 
dener in  a  nurses  belonging  to  the  defend- 
ant En  the  nursery  grounds  was  a  well  125 
feet  deep,  30  feet  of  which  was  filled  with 
wat«.  It  was  dug  many  years  before,  and 
was  not  In  use.  It  was  covered  with  boards 
lying  flat  a  little  above  tbe  natural  surface 
of  the  earth.  By  reason  of  age  and  decay, 
they  had  become  weak  and  insuffldfint  to 
support  tbe  plaintiff's  weight  PlalntUI  did 
not  know  of  tbe  exlstoice  of  tbe  wtil,  de- 
fendant did  not  inform  bim  tliereof^  and  the 
appearance  of  the  boards  did  not  Indicate 
to  him  that  Uiere  was  a  well  or  excavatiou 
beneath  than.  He  had  been  woAlng  about 
the  premises  for  some  tima.  fpie  ground 
around  and  near  the  well  had  biaen  spaded 
the  day  before  the  accident  The  plaintUE 
bad  been  directed  to  rake  and  pulverize 
the  soil  turned  up  by  the  spading.  On  the 
morning  of  the  Injury,  he  walked  2%  miles 
to  the  nursery,  and  got  bis  rake  out  of  the 
toolhouse  In  the  nursery  to  go  to  work.  Bte 
had  been  in  the  habit,  while  at  work,  of 
taking  off  bis  coat  and  hanging  it  upon  a 
staudplpe  near  this  well,  and  also  in  the  hab- 
it of  obtaining  water  to  drink  from  said 
stand^tlpe.  Feeling  thirsty  from  his  walk, 
be  went  to  the  staudplpe  to  get  a  drink  and 
bang  hla  coat  thereon.  In  doing  the  cov- 
ering of  this  well  lay  directly  in  his  way, 
and  he  walked  over  it,  whereupon  It  broke 
with  his  weight,  and  be  fbll  into  the  wall. 
It  is  alleged  that  the  defendant  was  negli- 
gent In  permitting  the  boards  to  remain  up- 
on the  well  until  they  liad  become  weak 
from  decay,  and  in  failing  to  Inform  the 
plaintur  of  the  existence  of  the  well  and  the 
condition  of  the  boards. 

The  plalntlfl's  testimony  is  to  the  effect 
that  he  did  not  know  of  the  existence  of  the 
well  until  he  fell  Into  it,  that  the  defendant 
did  not  teil  him  of  It  and  that  there  was 
nothing  in  the  appearance  of  the  boards  to 
Indicate  that  there  was  a  well  under  them; 
that  it  was  about  five  or  six  Inches  above 
the  level  of  the  ground  and  all  level;  and 
that  the  boards  looked  all  right  when  he 
stepped  npon  them.  He  had  seen  them  the 
day  before,  bnt  bad  paid  no  particular  at- 
t^tlon  to  them.  There  was  other  testimony 
to  the  effect  that  the  boards  were  supported 
by  stringers  or  crosspleces,  which  were  In 
a  condition  of  dry  rot  on  the  underside 
and  that  from  an  Inspection  of  the  upper  sur- 
face they  did  not  look  decayed.  There  was  a 
trapdoor,  about  two  feet  square,  framed 
in  the  middle  of  the  covering  and  flush  with 
the  other  boards,  fastened  with  binges  and 
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latch,  but  tbe  plaintiff  did  not  observe  it 
Tbere  was  some  other  evidence  contrary  to 
some  of  these  facts,  and  tending  to  show 
that  the  platform  was  raised  somewhat  high- 
er than  the  plaintiff's  testimony  Indicated. 

[1i  21  We  see  nothing  here  to  compel  the 
conclusion  that  the  plaintiff  failed  to  use 
due  care  in  walking  across  the  covering.  It 
was  obviously  laid  so  that  persons  walking 
across  it  would  not  fall  into  tbe  well.  Un- 
der the  circumstance,  it  was  for  the  jury 
to  determine  whether  or  not  a  reasonably 
prudent  man  would  walk  across  it  or  aromid 
IL  The  declsltm  of  the  Jury  In  such  a  case 
can  be  vacated  only  by  the  trial  court  on 
motion  for  a  new  trtal.  On  appeal,  it  Is 
conclusive. 

[3]  2.  There  is  no  just  basis  for  the  claim 
that  the  plaintiff  was  not  engaged  In  the 
service  for  which  be  was  employed  while 
walking  over  the  boards.  He  had  reached 
tbe  place  of  work  and  the  time  was  at  band; 
he  had  obtained  the  rake  from  the  toolbouse, 
and  was  proceeding  to  bang  his  coat  at  the 
usual  place,  when  the  accident  occurred.  He 
was  clearly  within  the  general  scope  of  bis 
employment,  was  going  where  he  bad  a  right 
to  go,  and  where  be  might  reasonably  be 
expected  to  go.  If  occasion  arose.  He  was, 
ttaeref<»:e,  not  a  mere  licensee  or  trespasser, 
and  he  did  not  assume  the  risk  of  injury 
from  the  rotten  condition  of  tbe  boards,  of 
which  he  was  unaware. 

[4-6]  3.  The  court  instructed  tbe  Jury  that 
tbe  duty  of  the  employer  to  furnish  tbe  em- 
ploys a  safe  place  in  which  to  work,  and  see 
to  it  that  there  are  no  concealed  dangers  to 
the  enip\oy6,  requires  the  employer  to  "make 
TeaB(xiable  inspection  of  the  premises  at  the 
time  be  sets  the  servant  to  work";  that 
'•the  duty  of  Inspection  must  be  continuous- 
ly fulfilled  and  positively  performed."  This 
Is  assigned  as  error.  We  do  not  agree  to 
tbe  proposition  that  in  a  case  such  as  this, 
where  the  defect  arises  from  the  gradual 
mrocesses  of  decay,  tbe  employer  is  required 
to  examine  the  condition  of  Uie  boards  and 
tbe  supporting  timbers  every  day.  Reason- 
able care  would  scarcely  demand  such  dili- 
gence. If  the  Question  of  the  exact  time  of 
inspection  was  at  all  important,  or  could 
have  bad  any  effect  up<m  tbe  verdict,  and 
tbe  instruction  Is  to  be  so  understood,  a  re- 
versal would  be  necessary.  But  tbe  def^d- 
ant'B  testimony  was  that  tbe  covering  had 
been  on  tbe  well  11  years,  and  that  be  had 
«camined  it  but  once,  about  4  years  befwe 
tbe  accident  He  did  not  say  or  claim  tiuit 
tbe  nkmlnation  then  was  for  the  purpose  of 
discovering  decay.  Tbe  failure  to  examine 
SDClx  a  covering  over  a  well  of  timt  depth 
for  that  lagtb  of  time.  If  tbe  well  were 
situated  vbere  persons  might  be  expected 
to  go  upon  it,  would  be  unreasonable  and 
n^ligent  under  the  drcnmstances  of  this 
case.  Tbe  instruction  could  not  hare  preju- 
•dlced  the  defoidant 

m  4.  Thero  was  no  error  In  tbe  instruc- 


tion that  If  the  defect  In  the  platform  was 
secret  and  unknown,  and  was  incident  to  or- 
dinary wear  and  tear,  and  could  not  have 
been  discovered  by  reasonable  Inspection,  tbe 
Jury  should  And  for  the  defradant  The  sup- 
posed error  was  in  the  insertion  of  the  phrase 
"and  could  not  have  been  discovered  by  a 
reasonably  careful  inspectitm."  The  duty 
of  a  master  to  his  servant  requires  him  to 
make  a  reasonably  careful  Inspection  at 
reasonable  Intervals  to  learn  of  dangers,  not 
apparent  to  the  eye,  to  which  the  servant 
may  be  exposed  while  engaged  at  the  place 
where  he  Is  directed  to  work.  Each  case 
of  this  sort  depeuds  largely  upon  its  own 
peculiar  circumstances.  This  well  was  very 
deep.  A  fall  into  it  would  be  attended  with 
great  danger  and  probably  cause  death.  The 
water  below  would  tend  to  keep  the  under- 
surface  of  tbe  boards  damp,  and  this  would 
cause  decay.  They  had  been  In  place  11 
years  without  any  careful  Inspection.  Un- 
der these  circumstances,  a  reasonably  care- 
ful man  would  not  have  been  content  to 
allow  them  to  remain  without  some  inspec- 
tion, or  something  more  than  a  passing  glance 
at  tiie  upper  surface.  It  being  defendant's 
duty,  therefore,  to  make  a  reasonably  care- 
ful Inspection  and  discover  the  defects  rea- 
sonably  to  be  apprehended  after  such  a  lapse 
of  time,  but  not  obvious  without  inspection, 
the  qualification  was  a  proper  one.  The  de- 
cision In  Baddeley  t.  Shea,  114  Cal.  1,  45 
Paa  990,  83  L.  R.  A.  747,  56  Am.  St  Rep. 
66,  is  not  In  conflict  with  this  conclusion. 
The  circumstances  were  different  The  front 
steps  there  involved  had  not  been  in  place 
so  long;  they  were  in  dally  use,  and  the 
danger  to  be  apprehended  from  tbeir  break- 
ing down  would  not  be  so  great 

[I]  5.  Anotbw  instruction  excepted  to  is  as 
follows:  'The  court  Instructs '  you  that,  if 
an  employs  In  the  discharge  of  his  duties 
voluntarily  takes  a  place  which  he  is  not 
required  to  take,  be  assumes  tbe  risk  which 
may  attach  to  such  place  which  is  obvious 
to  bim  by  tbe  -  use  of  ordinary  cs  re^  and 
which  is  greater  than  tbe  risk  attached  to 
the  place  he  may  have  taken  by  reason  of 
bis  employment"  This  instruction  was  ask- 
ed by  tbe  defmdant  except  the  phrase 
"which  is  obvious  to  him  by  the  use  of  wdl- 
nary  care,"  the  insertion  of  wblcA  clause 
Is  claimed  to  be  error.  If  the  plaintiff  had 
been  going  beyond  tSie  scope  of  his  duty, 
the  insertion  of  this  clause  may  have  been 
unwarranted  by  tbe  law.  As  to  this,  we 
need  not  decide.  As  we  have  seen,  be  was 
engaged  in  the  work  at  whicb  be  was  set. 
and  in  that  case  he  would  only  be  required 
to  nse  ordinary  care  to  avoid  danger.  The 
instruction,  as  applied  to  tbls  case,  was  eor> 
rect 

[9]  6.  A  witneas  who  bad  looked  Into  the 
well  two  weeks  before  tbe  accMent  was 
asked  tbe  question:  "Did  you  notice  bbj- 
thbig  rottoi  about  tbe  wood  or  eoverinff  at 
that  timer    An  objection  that  Oils  was 
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Incompetent,  Irrelevant,  and  Immaterial  was 
an  stained.  Counsel  are  frequently  too  much 
flren  to  such  objections,  and  the  trial  courts 
are  too  ready  to  sustain  them.  They  iuter- 
mpt  the  orderly  IntrodnctloD  ct  the  evidence 
and  produce  no  braieflt  The  question  was 
proper,  though  unimportant.  The  witness 
had  at  least  glanced  at  the  covering  on  its 
undersurface  at  that  time.  If  that  glance, 
although  he  was  not  looking  tor  decay,  had 
not  caused  him  to  notice  such  decay,  the  fact 
would  hare  beea  evidence  In  £avor  of  the 
defmdant  tlutt  no  decay  "was  obvious.  But 
in  his  Bubseqent  testimony  be  said  that  be 
saw  nothing  peculiar  about  these  boards. 
In  snbstance,  therefore,  he  did  answer  Hie 
question,  and  the  ruling  caused  no  injury. 

These  appear  to  be  all  the  points  urged 
in  i^vor  of  reversal.  We  find  no  prejudicial 
error  in  the  record. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANOELLOn:!,  J.;  SLOSS,  J, 


FLORA  T.  BIMINI  WATER  GO. 
(L.,A.  2.748.) 

(Snpremfl  Court  of  Oalifomla.   Dec.  7,  1011.) 

1.  Theatbbs  Ann  Shows  (S  6*)— InjmiKs— 

Fin  DINGS— COBBTRUCTION . 

Id  an  action  for  the  alleged  drowning  of 
plaintiff's  intestate  in  defendant's  natatonum, 
the  court  found  for  defendant  on  the  aver- 
ment of  negligence.  Two  other  findings  as  to 
contributo]^  negligence,  however,  recited  that 
"if  plaintis  sustained  the  injuries  set  forth  in 
the  complaint  the  same  were  not  caused  wholly 
and  entirely  by  his  fault  and  negligence,  and 
^tbout  any  fault,  carelessness  or  negligence 
on  defendant's  part."  and  that  the  injuries 
were  not  caused  without  any  fault,  careless- 
ness, or  negligence  on  the  part  of  defendant 
Held  that,  though  as  a  mere  matter  of  gram- 
matical construction  such  findings  indicated 
that  the  injuries  were  caused  by  defendant's 
negUxence,  the  findings  were  not  to  be  so  con- 
■traed  under  the  rule  that  all  the  findings  are 
to  be  read  as  a  whole  and  so  interpreted  as 
to  uphold  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Theaters 
and  Shows,  Dec.  Dig.  {  6.*] 

2.  Theaters  and  Shows  <fi  6*)— DAflOKBOua 

PBEHISES— NATATOaniH— ^UABDS. 

In  an  action  for  the  drow^ng  of  plaintiff's 
intestate  in  defendant's  natatorfum,  evidence 
held  to  snstain  a  finding  that  defendant  was 
not  negligent  in  faQing  to  provide  sufficient  life 
guards,  eJQterienced  m  life  saving  to  rescue 
persms  exposed  to  drowning. 

[Ed.  Note.— For  other  cases,  see  Theaters 
and  Shows,  Dec.  Dig.  |  9.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  R,  Hervey, 
Judge. 

Action  by  Mary  Flora  against  the  Bimlnl 
Water  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

B.  B.  Drake,  for  appellant.  John  Murray 
Marshall  and  Wilbur  Bassett,  for  respondent. 


SLOSS,  J.  This  action  was  brought  to 
recover  damages  for  the  death  of  plaintiff's 
12  year  old  son,  Teach  Orlswell.  The  de- 
fendant la  the  proprietor  of  a  bathing  estatK 
lishment  In  the  dty  of  Los  Angeles.  On 
February  26,  1909^  yotu^  Orlswell  visited 
said  establishment,  and,  entering  a  swimming 
tank  or  plunge  tberdn,  was  drowned.  The 
complaint  alleles  that  his  death  was  due  to 
the  negllgrat  failure  of  defendant  "to  pro- 
vide a  person  or  personi  experienced  in 
life-saving  to  be  thai  and  there  present  for 
the  purpose  of  rescuing  the  deceased,  or 
anyone  els^  who  waa  liable  thai  and  there 
to  drown."  It  further  alleged  that  defendant 
had  knowledge  of  the  dangerous  character  of 
the  plunge  when  used  wltiiont  a  proper  life 
guard  stationed  at  or  near  the  place  where 
the  boy  was  drowned,  but  that,  notwithstand- 
ing such  knowledge  It  negligently  ftilled  to 
provide  any  audi  life  guard.  The  answer  de- 
nied the  allegationB  of  negligence,  and  set  up, 
as  an  affirmative  defense,  that  plalntilf  was 
guilty  of  contributory  negligence,  and  that  It 
he  sustained  any  of  the  injuries  set  forth  in 
said  complaint,  "the  same  were  caused  whol- 
ly and  entirely  by  the  fault,  carelessn^,  and 
negligence  of  plaintiff,  and  without  any  fault, 
carelessness  or  negligence  upon  the  part  of 
this  defendant."  The  contributory  negli- 
gence of  the  Infant  himself  Is  alleged  in  sim- 
ilar terms. 

The  cause  waa  tried  by  the  court  without 
a  Jury.  The  findings  were  against  the  plain- 
tiff on  her  averments  of  negligence,  and 
Judgment  went  in  favor  of  the  defendant. 
The  plaintiff  apfkeals  from  the  Judgment, 
bringing  up  the  evidence  by  means  of  a  bill 
of  exceptions.. 

tt]  The  principal  contention  on  this  ap- 
peal Is  that  the  evidence  Is  insufficient  to 
sustain  the  findings  negativing  negligence  on 
the  part  of  the  defendant.  Before  consider- 
ing this  question,  we  may,  however,  briefly 
notice  the  claim  of  appellant  that  the  find- 
ings themselves  do  not  support  the  Judgment 
This  claim  is  based  ui>on  the  language  used 
by  the  court  in  juaklng  Its  flndings  in  re- 
sponse to  the  issue  of  contributory  negli- 
gence. It  found,  in  finding  No.  10,  that  the 
plaintiff  was  not  guUty  of  contributory  neg- 
ligence, and  that  "if  the  plaintiff  sustained 
the  injuries  set  forth  in  said  complaint,  the 
same  were  not  caused  wholly  and  entirely 
by  the  fault,  carelessness,  and  Diligence  of 
plaintiff  and  without  any  fault,  carelessness, 
and  negligence  on  the  part  of  the  defendant." 
A  similar  finding  (No.  11)  was  made  with  re- 
spect to  the  plea  of  contributory  negligence 
on  the  part  of  Veacb  Orlswell  himself.  It 
la  said  that  these  flndings  declare  that  the 
injuries  were  not  caused  "without  any  fault, 
carelessness,  or  negligence  on  the  part  of  the 
def aidant?';  that  th^  tber^ore  find,  in 
effect,  that  the  Injuries  were  caused  by  the 
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defendant's  negligence  and  that  they  are 
so  directly  In  conflict  with  the  findings  In 
favor  of  defoidant  on  the  issue  of  its  n^U- 
gence  that  the  Judgment  cannot  be  support- 
ed. Bnt  It  se^s  clear  that  findings  10  and 
11  were  not  Intended  to  declare,  as  a  fact 
found,  that  the  defendant  had  been  guUty 
of  negligence.  As  a  mere  matter  of  gram- 
matical construction  they  may  bear  such 
meaning.  But  the  findings  of  the  court  are 
to  be  read  as  a  whole,  and  are.  If  possible, 
to  be  so  interpreted  as  to  uphold  the  judg- 
ment entered  upon  them.  Krasky  t.  WoU- 
pert,  134  Cal.  338,  66  Pac.  309;  Paine  v, 
San  B.  V.  T.  Co.,  143  Cal.  654,  77  Paa  658. 
Findings  10  and  11  were  evidently  intended 
to  meet  the  Issue  of  contributory  negligence, 
and  that  alone.  They  follow  the  exact  form 
of  the  defenses  aversing  such  contributory 
n^llgence,  and  traverse  every  element  of 
that  defense.  The  court  might  have  stopped 
with  a  finding  that  the  injuries  were  not 
caused  by  the  negligence  of  the  plaintiff  or 
of  Veach  Crlswell.  In  going  on  and  finding, 
further,  that  such  Injuria  were  not  caused 
"without  the  fault,  carelessness,  or  negli- 
gence of  the  defendant,"  it  sought  to  find 
on  everything  stated  In  the  attempted  de- 
fens^  and  it  inadvatcQtly  nsed  language 
which  was  not  entirely  appropriate  to  convey 
the  idea  In  its  mind.  But  It  certainly  can- 
not liave  intended,  in  finding  against  the 
plea  of  contributory  negligence,  to  make  a 
finding  which  should  be  directly  contradic- 
tory to  what  it  had  already  found  on  tlie 
main  Issue  of  defendant's  negligence.  Read- 
ing the  findings  as  thus  sqggested,  they  may 
readily  be  harmonized,  and  in  such  manner 
as  to  give  efCect  to  the  apparent  Intmtlon 
of  the  court  making  th^. 

[2]  On  the  queetioQ  of  the  sufilclency  of  the 
evidence,  the  only  question  is  whether  there 
was  enough  to  Justify  the  finding  tliat  the 
defendant  provided  and  caused  to  be  present 
persons  experienced  in  life-saving  for  the 
purpose  of  rescuing  any  person  who  was  lia- 
ble to  drown;  and  did  provide  proper  life 
guards  at  said  time  and  place.  We  need  not 
enter  into  any  discussion  concerning  the  rules 
of  law  governing  the  duty  of  one  maintaln- 
ii^  a  swimming  or  bathing  estabUsbment 
ftequented  by  the  public.  Since  the  court 
foond  in  this  case  that  the  defendant  did 
have  present  persons  experienced  In  life-sav- 
ing and  did  provide  proper  life  guards.  It  Is 
Immaterial  whether  It  be  said  that  the  duty 
of  famishing  such  protection  arises,  as  mat- 
ter of  law,  or  that  the  necessity  for  such 
provision  is.  In  each  case,  a  question  of  fact 
for  the  trial  court  or  Jury.  See  Larkln  v. 
Saltair  Beach  Co.,  30  Utah,  86,  83  Pac.  686, 
3  U  R.  A.  (N.  S.)  982,  116  Am.  St  Rep.  818; 
Brotherton  T.  Manhattan  Beach  Imp,  Co.,  48 
Neb.  563,  67  M.  W.  479.  83  U  B.  A.  086,  68 
Am.  St  Bep.  708,  B.  c.  60  Neb.  09  N. 
W.  767. 

The  defendantfs  estabUihment  WM  In  a 


BEPOBTEB  (Cal. 

building  containing  three  pools  or  tanks. 
Two  of  these  were  situated  side  by  side,  run- 
ning for  a  distance  of  92  feet  along  the  long- 
er axis  of  the  building.  They  were  separated 
by  a  tile  wall  21  Inches  in  width.  One  of 
them,  the  one  in  which  the  plalntUTs  son 
met  his  death,  was  40  feet  wide,  the  other 
30.  The  first  was  graded  in  depth,  beginning 
with  3  feet  of  water  at  one  end,  and  Increas- 
ing to  7  at  the  other.  The  third  pool  ran 
across  the  building,  opposite  the  ends  of  the 
two  first  mentioned.  It  was  70  feet  in  length, 
and  was  separated  from  the  others  by  a  ce- 
ment ded£  8  feet  wide.  The  deep  water  In 
the  first  pool  was  at  the  end  farthest  remov- 
ed from  this  deck.  The  d^th  of  the  tank  at 
various  points  was  plainly  indicated  by  signs 
painted  on  the  sides.  ■ 

The  accident  resulting  In  Crlswell's  death 
occurred  at  about  8  o'clodc  In  the  evening. 
There  were  some  25  or  30  bathers  in  the  tank 
at  the  time.  Crlswell  had  gone  to  the  batbs 
with  another  boy,  Harold  Rampe.  Both,  it 
appears,  were  able  to  swim.  Crlswell  Jump- 
ed In  at  the  deep  end.  He  failed  to  rise  above 
the  surface.  Rampe,  observing  this,  dove  in 
and  attempted  a  rescue.  Falling,  he  got  out 
of  the  pool,  and  ran  to  the  cement  deck  at 
the  other  end,  where  be  Yound  a  life  guard, 
upon  whom  he!  called  for  htip.  The  guard  at 
once  ran  (or  "trotted")  along  the  dividing 
wall  of  the  two  tanks  toward  the  scene  of 
the  trouble.  When  he  reached  a  point  oppo- 
site the  spot  where  the  boy  had  sunk,  hav- 
ing taken,  as  he  said,  about  15  seconds  to 
get  there,  the  t>ody  liad  already  been  taken 
out  of  the  vrater  by  other  bathers.  Bvery 
possible  effort  to  resuscitate  the  boy  was 
made,  but  In  vain.  Rampe  testified  that  he 
tiad  repeatedly  shouted  for  help  while  lie  was 
in  the  water  with  the  drowning  boy,  but 
there  was  ample  evidence  to  Justify  the  court 
below  In  discrediting  this  statement  So, 
too,  the  testimony  was  such  as  to  warrant 
the  conclusion  that  any  struggle  on  the  part 
of  either  boy  took  place  under  the  surface  of 
the  water. 

The  life  gnard  who  responded  to  the  call 
for  help  was  an  expert  swimmer  and  life-sav- 
er. He  was  employed  at  the  baths  as  a  teach- 
er of  swimming,  and  it  was  his  duty  to  act  as 
life  guard.  He  was  so  acting  on  the  evening 
In  question,  and  had  taken  his  station  on  the 
deck  opposite  the  shallow  end  of  the  first 
pool,  at  a  point  from  wbltA  be  could  watch 
the  three  pools,  and  he  was  watching  them. 
At  the  moment  of  the  drowning,  be  was  tee- 
ing In  such  manner  that  his  side  was  turned 
toward  the  tank  in  which  the  boys  were.  He 
heard  no  cry  (or  help,  and  observed  no  strug- 
gle In  the  water.  He  testified  tbat,  from  the 
point  at  which  he  was  standing,  he  could  not 
have  seen  Crlswell  struggling  below  the  sur- 
face. The  first  intimation  of  trouble  came 
to  him  with  the  appeal  of  the  other  boy  for 
lielp.  There  were  other  employte,  stationed 
at  Tarioua  points  about  the  tank.  Three  of 
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tbem  were  women,  who  liad  Tsrloos  duties  to 
perform*  but  each  had  iDBtmcUonB  to  watch 
the  i>ooL  One  of  them,  who  testified  that  she 
was  about  SO  feet  from  the  place  of  drown- 
ing, had  been  trained  In  the  use  of  the  life 
bnoys  and  life  poles  which  were  at  hand  for 
□se  near  the  de^  water.  A  foreman  was 
also  on  duty  watching  the  pooL  At  the  time 
of  the  occurrence  in  queatloii  be  was  with 
the  swimming  teacher. 

On  this  state  of  facts  there  Is  no  founda- 
tion for  the  claim  that  the  finding  that  the  de- 
fendant had  not  been  guilty  of  negligence  was 
unsustalned  by  the  evidence.  The  showing 
was  that  a  rather  elaborate  and  complete 
system  for  the  vigilant  supervision  of  the 
pools  had  been  established,  and  there  was 
nothing  to  compel  the  inference  that  the  per- 
sons charged  with  the  duty  of  watching  the 
pools  were  not  giving  proper  attention  to 
this  dnty.  The  mere  fact  that  a  drowning 
occurred,  regrettable  though  It  be,  Is  not,  of 
course,  conclusive  proof  of  negligence.  Nor 
can  it  be  said  that  the  defendant  was,  as 
matter  of  law,  bound  to  have  a  guard  sta- 
tioned In  immediate  proximity  to  the  deep 
water  end  of  the  pool.  It  was  possible  that 
bathers  at  other  points  might  get  into  posi- 
tions of  danger,  and  It  was  for  the  court  be- 
low to  determine,  under  all  the  facts,  whether 
the  arrangements  made  were  reasonably 
adapted  to  the  end  of  protecting  the  defend- 
ant's patrons,  and  were  such  as  an  ordinarily 
prudent  person,  situated  as  defendant  was, 
would  have  made. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI,  J. 


STEIN  T.  LBEHAM.    (Sac.  1368.) 

(Supreme  Court  of  Calif omia.   Dec  8,  1011.) 

1.  IirrEBBST  (S  60*)— Effect  or  Tendkb. 

On  specinc  performance  of  a  contract  to 
convey,  tut  purchaser  should  not  be  required 
to  pa;  interest  from  the  date  of  a  refusea  ten- 
der of  payment 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  S  114;  De&  Dig.  |  Sa*] 

2.  Afpeai.  AlVD  ESBOB  (|  1177*)— Bbvebsal— 

Effect. 

Beversal  of  a  judgment  for  plaintiff  and  an 
order  refusing  a  new  trial,  remanded  the  cause 
to  the  lower  court  for  new  trial  on  all  the  is- 
sues made  by  the  pleadings,  judgment  for  de- 
fendant without  trial  on  going  down  of  remit- 
titur being  improper. 

[Ed.  Note.  —For  other  cases,  see  Appeal  and 
Error.  Cent  Dlg^  H  4597-4@0;  Dec.  Dig.  I 
1177.*3 

8l  Estoppel  (|  68*)  —  Claim  in  Jodicial 
Pboceedino. 

One  holding  an  option  to  purdiase  an  un- 
divided halt  interest  m  land  at  ^  an  acre,  by 
claiming  on  a  former  trial  of  a  suit  for  spe- 
cific performance,  that  the  option  was  an  offer 
to  sell  the  vendor's  Interest  at  $2  an  acre  and 
that  a  tender  made  in  the  language  of  the  op- 
tion was  a  tender  of  that  amount,  was  not 
estopped  to  claim  on  a  subsequent  trial,  and 
after  the  Snpreme  Court  dedded  on  appeal 


that  the  price  was  94  an  acre  and  not  S2  as 

found  by  the  trial  court  to  present  his  oner  as 
a  sufficient  tender  at  |4  an  acre  and  as  an  ac- 
ceptance of  the  option;  he  not  having  been  put 
in  default  by  any  demand  by  the  vendor  for 
payment 

[Ed.  Note.— For  other  cases,  see  EstoppeL 
Cent  Dig.  H  165-169;  Dec.  Dig.  f  68.*] 

4.  Estoppel  ((  68* )— Equitable  Estoppel— 

essbntiau. 

An  equitable  estoppel  is  not  raised  by  con- 
duct of  one  party  to  a  suit  unless,  by  reason 
thereof,  the  other  party  has  been  so  placed  as 
to  make  it  unjust  to  him  to  allow  the  first 
party  to  change  position. 

[Ed.  Note.— For  other  cases,  see  Estoppel 
Cent  Dig.  fi  165-169;  Dec  Dig.  {  6&*] 

6.  Estoppel  ({  68*)  —  Cladc  nf  JuDioui. 

PBOCBEniNO. 

One  suing  on  a  contract  can  daim  a  con- 
struction uajustiy  favorable  to  him  and  ask 
for  a  larger  judgment  than  he  is  entitled  to 
without  being  estopped  to  claim  bis  lawful 
right  before  the  cause  is  determined,  if  the 
other  party  will  not  be  prejudiced  by  tlw 
change  of 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  Si  165-169;  Dec  Dig.  |  68.*] 

6.  Estoppel  (SS  54,  68*)— Essentials— Pbbj- 

UOICE, 

To  constitute  estoppel,  the  condition 
caused  by  the  conduct'  of  nim  to  be  estopped, 
must  be  such  that  the  other  party  will  be  prej- 
udiced, if  tbe  first  party  is  permitted  to  pursue 
another  course,  and  claimant  of  the  estoppel 
must-  himself  have  been  ignorant  of  the  truth 
of  the  matter  or  of  the  extent  vt  Us  rights 
concerning  the  same. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  128,  144;  Dec  Dig.  H  54,  5&*] 

7.  Yendob  and  Pubchasbb  (1 170*)— Tendeb 

OF  PhICB — SUFFICIENCT. 

Under  Civ.  Code,  |  1489,  permitting  a  ten- 
der to  be  made  at  a  creditor's  residence  if  he 
evades  the  debtor,  where  a  vendor  evades  the 
purchaser  to  prevent  a  tender  of  performance, 
the  tender  may  be  made  at  the  vendor's  resi- 
dence. 

[Ed.  Note.— For  otJier  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  844;  Dec  Dig.  S  17a*] 

a  VENnOE  ANn  PUBCHASEB    (|  170*)— TeN- 

DEB— Evasion — Evidence — Sufficiency. 
Evidence  held  to  show  evasion  by  the  ven- 
dor under  a  contract  to  convey,  of  a  tender  of 
performance  by  the  parcfaaser,  permitting  a 
tender  at  the  vendor  s  residence  under  Civ. 
Code,  i  1489. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  S  170.*] 

9.  Yendob  and  Pubchabeb  (I  18*)— Option 

— CONSIDEBATION— SUrnCIENCT. 

An  agreement  by  the  grantee  of  an  option 
to  purchase  land  to  bear  a  share  of  the  ex- 
pense of  farming  tbe  land  during  the  term  of 
the  option  is  sufficient  consideration  to  sup- 
port uie  option. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  23;  Dec  Dig.  |  18.*} 

la  VSNDOB  AHD  PUBCBASBB  (|  18*)— OPTION 
—  EXTENSION  —  CONSIDEBATION  —  SUFII- 
OIENCr. 

Under  Civ.  Code,  1 1606.  nuiking  any  bene- 
fit to  which  one  is  not  lawfully  entitled,  suffi- 
cient consideration  for  a  promise,  an  agree- 
ment to  extend  an  option  to  purchase  land,  is 
sustained  by  the  grantee  extending  the  time 
for  settlement  by  the  grantor  of  an  account 
arising  under  the  original  contract 

[ISd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  9  23;  Dec  Dig.  |  18.*] 
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In  Bank.  Appeal  from  Superior  Court,  Ma- 
dero  County;  J.  J.  Trabuceo,  Judge. 

Action  by  M.  P.  Stein  against  Letitla  A. 
Leeman,  administratrix  of  the  estate  of  J. 
F.  Archibald.  From  a  judgment  for  plain- 
tiff and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed  In  department, 
and,  on  rehearing,  affirmed  by  the  Supreme 
Court 

Robert  L.  HargroTe  and  Frank  H.  Farrar, 
for  appellant  Nicol  &  Orr  and  Francla  A. 
Fee  (Bert  Schleainger,  of  counsel),  for  re- 
Bpondent 

PER  CURIAM.  A  re-examlnatlon  of  the 
questions  involved  in  this  case  convinces  the 
court  of  the  soundness  of  the  opinion  and 
Judgment  rendered  In  department 

[1]  To  the  contention,  for  the  first  time 
advanced  in  the  petition  for  a  rehearing, 
that  Stein  should  be  compelled  to  pay  'inter- 
est from  the  date  of  his  tender,  a  complete 
answer  is  found  in  Ferrea  v.  Tubbs,  125  Cal. 
687,  68  Pac.  308.  and  Wadlelgh  v.  Phelps,  149 
Cal.  642,  87  Pac.  93.  For  the  reasons  given 
in  the  department  opinion,  hereto  appended, 
the  judgment  and  order  are  affirmed. 

"Shaw,  J. :  This  is  an  appeal  from  the 
judgment,  and  .from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

[2]  "The  cause  was  heretofore  considered 
by  this  court  upon  an  appeal  by  the  defend- 
ant from  a  Judgment  given  upon  a  previous 
trial  and  from  an  order  denyli^  defendant's 
motion  for  a  new  trial.  The  judgment  and 
order  then  appealed  from  were  reversed. 
Stehi  V.  Archibald,  151  Cal.  220,  90  Pac.  636. 
After  the  first  trial  J.  F.  Archibald,  the  orig- 
inal defendant  died,  and  the  present  defend- 
ant, as  administratrix  of  bis  esbite,  was  sub- 
stituted. The  effect  of  the  reversal  was  that 
the  cause  was  remanded  to  the  lower  court 
for  a  new  trial  of  all  the  Issues  made  by  the 
pleadings.  There  is  no  force  in  the  defend- 
ant's contention  that  the  decision  of  that  ap- 
peal by  this  court  required  the  lower  court, 
upon  the  going  down  of  the  remittitur,  to 
eTiter  judgment  for  the  defendant  without 
trial,  and  no  merit  In  the  motion  of  de- 
fendant to  enter  such  judgment  Davis  v. 
Le  Meanager,  155  Cal.  520.  101  Pac.  910. 
Upon  the  new  trial  which  took  irtace  judg- 
ment was  again  given  for  plaintiff. 

[31  "The  action  was  to  compel  specific  per- 
formance of  an  alleged  agreement  to  sell 
and  convey  real  ^tate.  and  for  an  account- 
ing of  the  Income  therefrom.  The  agreement 
Is  set  forth  in  the  opinion  upon  the  former 
appeal  and  It  is  not  necessary  to  repeat  it  In 
full.  It  covered  9,680  acres  of  land.  Its 
date  was  October  9,  1897.  By  Its  terms 
Archibald  agreed  to  sell  to  Stein,  'an  undi- 
vided one-haif  interest'  In  the  tract  at  any 
time  within  three  years  from  Its  date,  if, 
within  that  time,  Stein  should  pay  him  '$4 
per  acre  for  the  undivided  one-half  of  all  of 
said  described  land.'   The  time  was  after- 
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wards  extended  to  October  9,  1002.  Upon 
the  first  trial  the  lower  court  construed  the 
above  quoted  language  to  mean  that  Stein 
was  to  pay  only  at  the  rate  of  $2  for  the 
entire  area  of  land,  which  it  then  found  to 
be  only  9,640  acres.  It  adjudged  perform- 
ance by  Archibald  upon  payment  to  him  of 
$19,280.  The  only  point  decided  by  this 
court,  upon  the  appeal  from  that  judgment 
was  that  this  Interpretation  was  erroneous, 
and  that  Steln  was  bound  to  pay,  in  per- 
formance of  the  contract  at  the  rate  of  $4 
per  acre  for  the  entire  area,  for  an  undi- 
vided one-half  interest  therein. 

"Before  beginning  the  action  Stein  made 
a  written  offer  of  performance,  following 
therein  the  exact  language  of  the  agreement 
with  respect  to  the  price,  but  not  stating  the 
sum  total.  It  stated,  'Yon  will  please  take 
notice  that  I  am  now  able,  ready,  and  will- 
ing and  hereby  offer  to  pay  yon  the  sum  of 
$4  per  acre  for  an  undivided  one-half  of 
all  those  cwtain  lands,'  describing  than, 
upon  the  execution  of  a  deed  thereof,  and  It 
demanded  a  conveyance  of  said  Interest  In 
said  lands.  The  complaint  In  sabBtantUUly 
the  seme  language,  avwied  the  making  of 
the  offer  and  the  ability  and  readiness  of 
plaintiff  to  pay  upon  the  making  of  the 
proper  deed.  It  did  not  allege  the  total 
sum  or  otherwise  state  the  price  of  the  land. 
The  answer  denied  that  the  plaintiff  had  at 
any  time  offered  to  pay  H  per  acre,  or  any 
oUier  sum,  for  a  conveyance  of  the  land, 
or  that  plaintiff  was  dble  or  ready  to  pay 
said  sum,  or  any  sum  for  such  conveyance. 
Upon  the  first  trial,  the  amount  of  money 
called  for  by  me  contract  and  covered  by 
the  offer  was  not  mentioned  or  discussed. 
The  written  offer  was  produced  as  evidence 
and  the  plaintiff  then  in  og&i  coort  declared 
that  he  offered  to  "pay  to  the  defendant 
the  sum  of  f4  per  acre  for  An  undivided  one- 
half  of  the  land,*  and  to  bring  the  money 
into  court;  but  no  computation  of  the  amount 
was  made  or  demanded,  nor  was  anything 
said  to  Indicate  whether  plaintiff  thereby  in- 
tended to  offer  to  pay  $4  per  acre  for  halt 
the  area,  or  $4  per  acre  for  the  entire  area. 
The  only  place  in  the  record  of  that  trial  in 
which  the  total  price  of  the  land  appears  to 
have  been  mentioned  or  considered  was  in 
the  conclusions  of  law  and  judgment  filed 
and  rendered  on  February  8,  1905,  each  of 
which  declared  that  the  plaintiff  was  enti- 
tled to  a  deed  upon  payment  of  $19,280. 

"Thereafter  the  plaintiff  Insisted  that  this 
sum  was  the  price  fixed  by  the  contract  and 
in  opposing  the  appeal  he  claimed  the  full 
benefit  of  the  judgment  upon  that  construc- 
tion until  It  was  finally  reversed  and  the 
cause  remanded  for  a  new  triaL  Upon  the 
last  trial  plaintiff  again  relied  upon  the  orig- 
inal written  offer,  presenting  it  at  that  time 
as  a  sufiiclent  tender  of  the  entire  aom  of 
$38,720,  and  he  then  formally  offered  to 
bring  that  sum  of  money,  naming  it  into 
court  The  court,  upon  the  last  trial,  fonnd 
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that  the  area  was  9,680  acres.  The  appel- 
lant claims  that  the  plaintiff,  by  his  conduct, 
while  obtaining  the  first  jndgmoit  and  upon 
the  appeal  therefrom,  in  claiming  that  the 
agreement  was  an  offer  to  sell  the  undlTlded 
one-half  of  the  land  for  $19300  and  that  the 
written  offer  was  a  tender  of  that  amount, 
only,  was  estopped,  on  the  second  trial,  to 
present  tiie  offer  as  a  toider  of  $38,720, 
or  to  assert  that  it  was  sufficient  as  an  otter 
of  performance,  or  aa  an  acceptance  of  the 
option. 

"In  the  opinion  upon  the  former  appeal  it 
was  said  that  the  language  <tf  fibe  option  re- 
ferred to  the  area  and  not  to  the  Interest, 
and  that  it  called  fbr  the  payment  of  $88,720 
as  the  price  of  the  nndlvlded  one-half  inters 
est  to  be  sold.  If  the  option  bad  tills  legal 
effect,  it  necosarily  follows  that  the  seTeral 
offers  to  perform  made  In  the  written  tender, 
r^teated  In  the  complaint,  and  again  stated 
in  conrt,  being  couched  in  the  same  language, 
would-  have  the  same  legal  effect  Therefore 
the  tender  was  soffident  to  conTert  the  op- 
tion into  an  enforceable  agreemoit  to  buy 
and  sell,  and  the  complaint  stated  a  good 
canae  of  action  for  spedflc  performance.  It 
does  not  appear  that  the  defoidant,  ai  any 
time  prior  to  tiie  conclusion  of  the  first  trial 
and  tile  filing  of  the  findings  and  conclusions 
of  law,  made  any  objection  to  the  language 
of  the  offer,  or  suggested  that  the  mm  off^ 
ed  was  less  than  the  price  agreed  to  or  that 
the  offer  did  not  q;>ecify  the  total  amount 
of  numey  <rffered,  ^r  that  it  was  In  any  wise 
uncertain  or  ambiguous.  np<m  the  written 
offer,  according  to  its  true  meaning;  the 
lOalntlff  was  entitled  to  a  decree  of  epedflc 
performance,  at  the  time  the  cause  was  sub- 
mitted upon  the.  first  trial,  up<m  payment  by 
him  of  $38,720.  No  demand  of  that  sum,  or 
offer  to  accept  it,  had  been  made  by  the  de* 
fendant  to  put  the  plaintiff  In  dohult,  and 
the  plaintiff's  offer,  by  Its  legal  effect,  was 
a  good  offer  of  performance  for  that  amount 
The  plaintiff  did  not  succeed  in  maintaining 
the  judgment  declaring  him  entitled  to  re- 
ceive a  conveyance  upon  the  payment  of  half 
that  sum.  He  failed  In  that  contention  and 
he  gained  nothing  thereby.  Neither  did  the 
defendant  lose  anything  by  reason  thereof. 
Bis  position  was  not  changed  for  the  worse 
by  the  erroneous  Judgment  or  by  the  unsuc- 
cessful effort  of  plaintiff  to  maintain  the 
same  upon  the  appeal.  It  Is  true  that  be  in- 
curred costs  In  prosecuting  that  appeal,  but 
that  ouUay  was  recovered  by  the  judgm^L 
Defendant  had  the  right,  at  any  time  before 
or  after  that  decision,  to  offer  a  deed  and 
demand  the  full  sum  of  $38,720  as  a  condi- 
tion of  its  delivery,  and  if,  upon  such  de- 
mand, the  plaintiff  bad  failed  to  pay,  he 
would  have  been  In  default,  and  the  contract 
would  have  been  at  an  end  thenceforth. 
Defendant  did  not  see  fit  to  make  any  such 
offer  or  demand.  His  situation  Is  substan- 
tially the  same  now  as  it  was  prior  to  the 
first  Judgment 


[4]  "The  case  lacks  some  of  the  essential 
dements  of  an  estoppel.  An  equitable  es- 
toppel Is  not  raised  by  the  conduct  of  one 
party  In  the  course  of  a  lawsuit,  unless,  by 
reason  thereof,  the  other  party  has  done 
some  act  or  has  be&i  placed  in  a  position 
that  would  render  it  unjust  to  him  to  allow 
the  first  party  to  change  his  own  position 
in  regard  to  the  matter.  Speaking  of  estop- 
pels In  the  course  of  proceedings  in  court, 
Mr.  Blgelow  says:  'Where,  then,  no  wrong 
would  be  done  to  the  court  or  to  the  other 
parties  to  a  cause  by  permitting  a  change  of 
position,  a  change  should  in  principle  and 
will  in  fact  be  allowed.'  Blgelow  on  Estop- 
pel, 72S. 

[f]  "A  party  suing  upon  a  contract  has  a 
rl^t  to  claim  a  construction  thereof  more 
fiiTorable  to  him  than  It  wlU  bear  and  ask 
for  a  larger  Judgment  than  he  is  mtiOed  to, 
and  If  he  Is  refused  such  relief  before  the 

I  cause  is  determined,  and  the  ottier  party  wUl 
not  be  prejudiced  by  a  change  of  plaintiff's 
dalm,  plaintiff  win  still  be  at  liberty  to 
contend  for  that  which  is  his  lawful  right 
[I]  "In  order  to  cmiBtltnte  an  estoppel,  the 
condition  brought  about  by  the  conduct  of 
the  party  to  be  estopped  must  be  such  that 
the  other  party  will  be  Injured  or  placed  In 
a  w<Hse  position  If  the  first  party  Is  allowed 
to  pursue  anotim  oouree  or  assert  the  fact 
to  be  contrary  to  his  first  statement  and  the 
party  claimbig  the  estoppel  must  himself 
have  been  Ignorant  of  the  truth  of  Ihe  mat- 
ter, or  of  the  ffictent  of  bis  rights  comseming 
the  same.  Bors  t.  Merced  H.  Co.,  14  Cal. 
368;  Davis  t.  Davis,  26  Cal.  40,  86  Am.  Dec. 
167;  Dean  v.  Parker,  88  Cal.  287,  20  Fac.  91. 
These  elements  of  estoppel,  as  we  have  seen, 
did  not  exist  The  defen^int  may  still  pre- 
serve the  rights  he  has  under  the  contract 
notwithstanding  the  unfounded  claim  of  the 
plaintiff  as  to  the  pric&  The  defendant  was 
not  at  any  time  during  the  litigation  igno- 
rant of  the  terms  of  the  a>ntract  or  of  his 
rights  under  It.  He  was,  in  fact,  Insisting 
that  the  option  had  expired,  and  was  un- 
willing to  sell  at  the  price  he  agreed  to  take 
by  the  terms  of  the  option,  namely,  $S8,720. 
We  hold  that  the  plaintiff  is  not  estopped  to 
Insist  now  that  his  offer  of  performance  was 

!  an  offer  to  pay  the  true  amount  fixed  by  the 
contract  as  construed  iqwn  the  former  ap- 
peal. 

[7,  8]  "The  appellant  further  contends  that 
the  written  offer  was  Insufficient  because  it 
was  not  made  to  Archibald  In  person.  Stein 
resided  at  Stockton;  Archibald  resided  near 
Madera  on  the  land.  On  September  20,  1902, 
Stein  sent  a  letter  by  registered  mall  ad- 
dressed to  Archibald  at  Madera,  which  was 
his  post  office  address,  stating  therein  hla 
Intention  to  setUe  with  Archibald,  and  close 
the  deaL  Archibald  was  in  Madera  on  that 
day,  and  again  on  September-  25th.  The  let- 
ter was  delivered  to  his  sister,  on  September 
24th,  and  Archibald  did  not  receive  it  until 
October  ISth.    About  the  1st  of  October, 
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Ardiibald  left  Us  bouse  In  a  wagon  and  trar- 
elea  to  Alameda  county,  and  from  thence  to 
Santa  Onu  and  Watsravlll^  staying  but  a 
jttort  time  In  one  plac^  and  lemalned  away 
firom  Madera  imtn  October  IBtli.  This  and 
oUwr  evidence,  which  we  need  not  state  in 
detail,  shows  clearly  that  be  was  endeavoring 
to  evade  the  making  of  any  offer  by  Stein. 
On  the  6th  of  October,  1902,  Stein  wait  to 
Madera  and  made  fruitless  Inquiries  there 
for  Archibald.  From  thence  be  went  to 
Archibald^  resldraoe  and  Inquired  of  his  sis- 
ter as  to  his  whereabouts,  and  was  Informed 
that  he  was  away  from  his  home  and  that 
she  did  not  know  where  he  was.  Thereupon, 
at  Archibald's  saM  residence.  Stein  delivered 
to  her  for  Archibald  tiie  written  tender  in 
question.  He  also  deposited  a  eopy  thereto 
In  the  post  office  at  Madera,  addressed  to 
Archibald,  the  action  was  begun  on  Octo- 
ber 8,  1902.  These  facts  we  think  are  snffl- 
dent  to  show  that  the  tender  was  properly 
mada  'An  offer  of  performance  must  be 
made  to  the  creditor,  •  *  •  if  such  cred- 
itor Is  present  at  the  place  where  the  offer 
may  be  made ;  and  if  not,  wherever  the  cred- 
itor may  be  found.'  Glv.  Code,  S  1488.  If 
this  were  the  only  provision  of  law  upon 
the  subject,  the  tender  ml^t  be  Insufficient, 
but  section  1489  of  the  Civil  Code  Is  as  fol- 
lows: 

"  'In  the  absence  of  an  express  provision 
to  the  contrary  an  offer  of  performance  may 
be  made,  at  the  option  of  the  debtor: 

"  '(1)  At  any  place  appointed  by  the  cred- 
itor; or, 

"'&)  Wherever  the  person  to  whom  the 
offer  ought  to  be  made  can  be  found ;  or, 

"  '(S)  If  such  person  cannot,  with  reason- 
able diligence  be  found  within  this  state, 
and  wlttdn  a  reasonable  distance  from  his 
residence  or  place  of  business,  or  tf  he  evades 
the  debtor,  thai  at  his  residence  or  place  of 
buslnesB.  If  tiie  same  can,  with  reasonable 
diligence,  be  found  within  the  state;  or, 

"  '(4)  If  this  cannot  be  done,  then  at  any 
place  within  this  state.' 

"It  appears  from  this  provision  that  where 
the  seller  of  land  evades  the  buyer  for  the 
puTx>ose  of  preventing  a  due  offv  of  per- 
formance, the  offer  may  be  made  at  his 
place  of  residoice.  As  we  have  said,  the  evl- 
deuce  shows  that  Archibald  absented  hlmsdf 
in  order  to  evade  the  making  of  such  offer. 
In  that  event  It  could  have  been  made  at  his 
residence,  and  as  It  was  made  at  that  place 
on  the  6th  of  Octobor,  1902,  two  days  before 
the  suit  was  begun,  the  tender  was  com- 
plete. 

[1, 10]  "Appellant  also  claims  that  the 
agreement  Is  merely  an  option  and  that  It 
was  without  any  consideration.  This  conten- 
tion cannot  be  maintained.  It  Is  true  that 
the  agreonent  was  a  mere  option,  but  a  suf- 
fldent  consldwiatlon  therefor  appears  from 
the  terms  of  the  Instrument  Itself.   It  recites 


that  'aaxb  party  of  the  first  part.  In  Ofosid- 
erattoi  of  the  agreementa  hereinafter  ex- 
pressed, to  be  performed  by  the  party  of  the 
second  part'  (Stein),  agrees  to  sell  and  con- 
v^  the  land,  within  three  years.  Another 
clause  In  the  agreonent  provides  that,  during 
the  terms  of  years  ther^  specified,  St^ 
would  bear  equally  with  Archibald  all  the 
ezpases  Incwted  In  farming  the  land,  and 
that  St^  was  to  have  one-half  ct  the  gross 
iiLCome  arlstaig  therefrom.  This  agreement 
of  St^  to  assist  In  the  farming  opmttlon 
was  a  sufficient  consideration  for  tiie  optl<m. 
It  was  further  contended  that  the  two  years' 
extension  of  the  term  of  the  agreemoit  was 
without  consideration.  This  claim  also  Is 
without  fonndatl(m.  There  is  evidence  to 
show  that  Stein  and  Archibald  had  fanned 
the  land  together  for  the  first  two  years  of 
Uie  term  of  the  omtxact,  tiiat  Stein  had  paid 
out  about  $S.O0O  to  Assist  thereta,  that  Arcb- 
Ibsld  had  received  and  retained  all  the  in- 
come ther^rom,  and  that  tbe  account  of 
these  txansactifHia  required  a  setUemoit  be- 
fore It  could  be  ascertained  lu»w  much  Stein 
shoidd  pay  if  he  desired  to  purchase  the 
land.  The  original  o(mtract  eq>lred  on  Oc- 
tober 9,  1900.  On  that  day  Stein  told  Archi- 
bald that  be  was  ready  to  settle  tbe'  account 
and  find  out  what  was  owin^  and  wanted 
to  pay  him  wbaterw  was  due  and  receive 
a  deed  for  half  the  land.  Archibald  thai 
said  he  was  not  ready  to  make  a  settlonent, 
but  would  try  to  get  up  the  account  as  soon 
as  possible,  and  upon  Stein's  objection  that 
the  contract  was  about  to  expire,  Arddbald 
said  that  he  would  renew  It,  and  tiiereupcm 
he  executed  a  writtm  contract  extending  tlie 
time  for  two  years.  Any  benefit  rec^ved 
by  the  maker  of  a  promise  to  whidi  he  Is 
not  lawfully  entitled  Is  a  suffident  consid»a- 
tion  for  Ita  execution.  Glv.  Oode,  S  1606. 
Archibald  by  this  promise  obtained  an  oten- 
slon  of  the  time  within  wbldi  to  get  bis  ac- 
count ready.  The  benefit  may  have  beoi 
trlUli^.  but  he  was  not  otherwise  lawfully 
entitled  to  It,  and  it  was  suffldent  to  sus- 
tain the  contract,  as  a  matter  <a  lav.  Smitb 
V.  Bangham,  156  Cal.  864.  104  Pac.  689.  28 
L.  B.  A.  (N.  S.)  522. 

"These  comprise  all  the  polnta  which  we 
deem  It  necessary  to  discuss." 

6EATTT,  C.  J.,  does  not  psrUdpate  in  Qie 
forgoing  dedsldn. 


KBISTE  et  aL  v.  INTERNATIONAL  SAY- 
INGS A  EXCHANGD  BANK. 
(CSV.  067.) 

(District  Court  of  Appeal,  Second  District 
CaUfomia.   Oct  24.  1011.) 

1.  BviDENCe   (8  340*)  —  EVIDBWOB  OF  JVDO- 

MENT  AS  Deff.nse— Parol  Evidencx. 

Code  Civ.  Froc.  S  911,  prescribes  the  en- 
tries to  be  made  in  a  justice's  docket.  iDcInd- 
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ing  the  BtatemeQt  of  the  title  of  the  action, 
the  amount  of  the  claim,  a  minute  of  the 
pleadinga,  and  the  judgment  of  the  court,  and 
section  912  makes  aucn  entries  or  a  certified 
transcript  thereof  prima  fade  eTidence  of  the 
facts  stated.  Helo,  that  defendant,  a  tanking 
corporation,  in  an  action  to  recover  a  de- 
posit, was  entitled  to  Introduce  In  evidence 
the  docket  record  of  a  justice  of  the  peace 
showing  a  judgment  against  plaintiff,  and  an 
execution  against  defendant,  as  garnishee;  de- 
fendant daiming  that  the  amount  due  plain- 
tiff was  paid  to  the  constahte  In  satisfaction 
of  sncb  execation. 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Dec  Dig.  I  &40.*l  . 

2.  JVanCEB  OF  XHX  Peagk  (I  S8*)— jTmiB- 
DICTION. 

Until  proof  of  service  of  summons,  the 
record  of  a  justice's  docltet  not  showing  sum- 
mons does  not  furnish  complete  proof  in  sup- 
port of  the  judgment  rendered. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  Sa*] 

8.  Etxdbhoe  (i  178*)— Bb8X  Etidence—Lobb 

or  Regobd. 

Where  it  was  shown,  in  an  action  where 
defendant  had  set  op  a  payment  of  a  former 
judgment  against  plaintiffs  as  a  defense,  that 
the  summons  in  the  justice  court  had  been 
lost,  it  was  competent  to  prove  by  the  jastice's 
-clerk  that  summons  was  issued  and  served. 

POd.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  H  S8fr-{i0i;  Dec.  Dig.  |  178:*] 

4.  Naves  (}  16*)— Idkk  Sonahs. 

The  surnames  "Christe"  and  "Prkachin" 
as  defendants  against  whom  judgment  was  en- 
tered in  a  justice's  court  are  idem  sonans 
with  the  surnames  "Kriste"  and  "Ferkadn" 
in  an  action  in  which  the  Justice's  Judgment 
is  pleaded  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Names, 
T)ec  Dig.  I  1ft*] 

5.  NaUK  (i  18*)- IDBNTITT  OF  PABTIBS. 

Where  a  Justice's  judgment  against 
"Christe"  and  "Prkachin"  has  lieen  set  up  as 
a  defense  to  an  action  by  "Kriste"  and  "Fer- 
kadn," the  record  of  the  justice's  court  be- 
comes prima  fade  evidence  under  Code  Civ. 
Proc.  fi  106S,  Bubd.  25,  which  presumes  iden- 
tic of  persons  from  identity  of  names,-  and, 
in  the  absence  of  evidence  to  the  contrary,  a 
finding  that  the  parties  were  not  identical 
was  unsupported. 

[Ed.  Note.— For  other  cases,  see  Names, 
Dec  Dig.  I  18.*] 

■6.  JunoMENT  (§  949*)— PzjcADiira  JuDOioEirr 
AB  Defense— Allegations. 

The  allegations  hi  an  answer,  attempting 
to  set  up  a  judgment  against  plaintiffs  as  a 
defense,  *  that  such  proceedings  were  had  there- 
after as  provided  by  law,  that  on  the  14th 
'day  of  March,  1910,  judgment  was  rendered 
by  said  justice's  court,"  do  not  comply  with 
Code  (^v.  Proc.  |  466,  wtilch  permits  a  judg- 
ment of  an  inferior  court  to  be  ideaded  mere- 
ly as  hai4ng  been  "duly  ^en  or  made." 

[Ed.  Note.- For  other  cases,  see  Judnnent, 
Cent  Dig.  H  1705-1803;  Dec  Dig.  |  9&.*] 

7.  Apfsai.  and  Ebeob  (8  192*)— NECEaSllY 
OF  Objections— Defect  in  Pleading. 
A  defect  in  a  pleading,  setting  up  a  judg- 
ment of  an  inferior  court  as  a  defense,  can- 
not be  raised  for  the  first  time  on  appeal. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Krror,  Cent  Dig.  H  1221-1225;  Dec.  Dig.  | 
102.*] 


a  Banes  Ain»  Banking  (|  171*)— Failuu 
TO  Collect— Notice  or  Nonpatjcent— Lia- 
bility, 

Plaintiffs  had  deposited  with  defendant 
bank  for  collection  certain  time  checks,  due 
thereafter  on  March  5,  1910,  and  defendant 
failed  to  collect  the  notes,  and  gave  no  notice 
of  nonpayment  to  plaintiffs  antil  more  tban 
a  month  after  the  bills  were  payable,  and 
plaintiffs  lost  their  right  to  proceed  against 
their  indorser  and  were  damaged.  Civ.  Code, 
S  3149,  provides  that,  where  the  holder  of_  a 
negotiable  instrument  at  the  time  of  its  dis- 
honor is  a  mere  agent  for  the  owner,  it  _  is 
suffident  for  him  to  give  notice  to  his  P"d* 
dpal  in  the  same  way  as  to  an  indorser.  Held, 
in  an  action  for  damages  for  defendant's  fail- 
ure to  give  seasonable  notice  of  nonpayment 
that  defendant  was  liable. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  jf  171.*] 

Appeal  from  Superior  Court,  Loi  Angelfls 
County ;  N.  P.  Gonrey,  Judge. 

AcUou  by  Geo.  Kriste  and  O.  Ferkadn,  co- 
partners, doing  buslu^  under  the  firm  name 
of  Geo.  Kriste  ft  Company,  against  the  In- 
ternational Savings  &  Exduinge  Bank. 
Judgment  for  plalntifeB,  and  defwdant  ap- 
peals. Beversed. 

Robert  A.  Todd,  for  appellant  Leonard 
B,  Slosson,  for  respondents. 

JAMES,  J.  This  action  was  brought  by 
plaintiffs  upon  two  alleged  demands  against 
defendant;  the  first  being  to  recover  the 
sum  of  $306.50,  money  alleged  to  have  been 
deposited  with  defendant  bank  and  which 
the  latter  had  refused  to  repay  the  plain- 
tiffs ;  the  second  being  for  the  sum  of  f  126 
as  damages  alleged  to  have  been  suffered  by 
plaintiffs  because  of  the  failure  of  defend- 
ant to  give  seasonable  notice  to  the  plaintiffs 
of  the  dishonor  of  certain  n^otfable  instru- 
ments in  the  form  of  time  checks,  which  bad 
been  indorsed  to  defendant  for  the  purpose 
of  collection.  The  Judgment  was  tn  favor  of 
the  plaintiffs  on  both  counts  of  their  com- 
plaint, and  this  appeal  is  taken  from  that 
Judgment,  and  also  from  an  order  denying 
a  motion  for  a  new  triaL 

In  answering  the  first  cause  of  action  al- 
leged by  the  plaintiffs,  defendant  admitted 
that  the  sum  of  money  first  claimed  had  been 
deposited  with  it  In  the  usual  course  of  its 
banking  business  and  placed  to  the  credit  of 
plaintiffs.  It  was  then  set  out  by  way  of 
special  defense  that  this  credit  had  been 
levied  upon  under  writ  of  execution  issued 
on  a  judgment  of  the  Justice's  court  of  Los 
Angeles  township  In  an  action  brought  by 
one  Brodzeridi  against  the  plaintiffs,  and 
that  the  full  amount  deposited  had  been  paid 
to  the  constable  holding  such  writ,  upon  his 
demand.  At  the  trial,  for  the  purpose  of 
establishing  this  defense,  the  defendant  call- 
ed the  clerk  of  the  Justice's  court  as  a  wit- 
nesBt  who  produced  the  docket  of  the  Justice 
and  Uie  flies  In  the  Justice  court  action.  The 
docket  record  was  then  offered  In  evidence; 
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but  upon  a  general  objection  being  made  by 
plaintiffs  that  this  offered  record  was  in- 
competent, irrelevant,  and  immaterial,  the 
court  refused  to  allow  the  evidence  to  be 
received.  The  bill  of  exceptions  shows  that, 
after  the  offer  had  been  made,  the  trial  judge 
examined  the  record.  The  bill  of  exceptions 
then  proceeds:  "The  Court:  I  find  no  sum- 
mons here.  Defendant's  Attorney:  The  sum- 
mons is  not  there,  Judge ;  it's  gone.  The 
Court:  There  is  a  complaint  and  execution. 
Thereupon  the  court  sustained  the  plaintiffs' 
objection  to  the  question  aforesaid  pro- 
pounded to  the  witness  and  as  corrected  by 
the  court,  to  wit :  'Q.  Now,  you  have  the 
docket.  Win  you  please  read  the  court  the 
docket  in  the  case?'  And  refused  to  permit 
the  justice's  docket  to  be  introduced  and 
read  in  evidence."  Tlie  witness  was  allowed 
to  testify  that  he  knew  that  a  summons  in 
the  justice  court  case  had  been  returned, 
and  that  since  its  return  it  had  been  lost; 
that  he  had  made  a  dlllgoit  search,  but 
could  not  find  It.  This  witness  was  asked 
several  questions  to  which  objections  were 
made  and  sustained  by  the  court.  Among 
these  questions  was  the  following:  "Now, 
Mr.  Clerk,  what  day  was  that  summons  Is- 
sued?" The  court,  after  sustaining  an  ob- 
jection to  this  question,  remarked:  "If  you 
are  going  to  prove  a  lost  summons,  you  will 
have  to  prove  Its  contents  by  somebody  who 
saw  it  and  remembers  its  contents,"  Coun- 
sel for  defendant  then  proceeded  with  the 
following  questions:  "Well,  do  you  know 
whether  on  the  7th  day  of  March  of  this 
year.  In  the  case  of  Mike  Brodzevlch  against 
George  Cbriste  and  Prkachia,  a  summons 
was  issued?"  "Do  you  know  what  the  con- 
tents of  that  summons  was,  if  one  was  is- 
sued?" To  each  question  objection  made  by 
the  plaintiffs  was  sustained.  The  writ  of 
execution  as  Issued  on  the  justice  court 
Judgment  was  allowed  In  evidence  by  the 
trial  judge,  and,  so  far  as  the  bill  of  excep- 
tions shows,  this  writ  was  the  only  document 
of  the  flies  of  the  justice's  court  which  was 
permitted  to  be  introduced  in  evidence,  and 
there  was  no  testimony,  other  than  that  stat- 
ed, which  referred  to  that  action.  Such  was 
the  state  of  the  evidence  with  reference  to  the 
first  cause  of  action  when  defendant  rested, 
and  the  plaintiffs  offered  no  testimony  of 
any  sort  In  rebuttal. 

[1]  If  it  appeared  from  the  docket  record 
of  the  justice  referred  to  that  the  action  In 
which  judgment  was  rendered  and  the  exe- 
cution mentioned  had  Issued  was  an  action 
in  which  the  plaintiffs  here  were  defendants, 
theu  such  record  was  admissible  In  evidence. 
Section  911  of  the  Code  of  Civil  Procedure 
prescribes  what  entries  shall  be  made  In  a 
justice's  docket,  and  section  912  of  the  same 
Code  provides  that  such  entries,  or  a  tran- 
script thereof,  certified  by  the  justice,  are 
prima  facie  evidence  of  the  facts  stated.  In 
the  entries  required  to  t>e  made  in  a  justice's 
court  doclL^  iB  a  itatement  of  the  title  of 


the  action,  the  amount  of  the  claim,  a  min- 
ute of  the  pleadings,  and  the  judgment  of 
the  court  As  a  part  of  its  preliminary 
proof,  defendant  was  entitled  to  have  the 
docket  record  received  In  evidence. 

[2]  Of  course,  this  record  would  not  fur- 
nish complete  proof  in  support  of  the  judg- 
ment rendered  by  the  Justice  until  proof  had 
been  made  of  service  of  summons.  Rowley 
V.  Howard,  23  Cal.  401;  Fisk  v.  Mitchell, 
124  Cal.  .359,  57  Pac.  149 ;  Kane  v.  Desmond, 
63  Cal.  464,  and  cases  therein  cited. 

[3]  It  having  appeared  that  the  summons 
In  the  justice  court  action  had  been  lost,  the 
justice's  clerk  was  a  competent  witness  by 
whom  to  prove  the  Issuance  and  service 
thereof.  The  questions  asked  of  this  witness, 
to  which  objection  was  sustained  by  the 
court,  tended  to  that  end.  The  witness  was 
asked  to  state  whether  he  knew  that  a  sum- 
mons was  issued,  also  what  the  contents  of 
the  summons  was;  but  these  questions  he 
was  not  permitted  to  answer.  In  the  find- 
ings of  the  court,  however,  it  Is  determined 
that  an  action  was  brought  in  the  justice's 
court  against  Geo.  Chrlste  and  Geo.  Perko- 
chln;  that  judgment  was  rendered  therein 
and  execution  issued;  and  that  the  def^d- 
ant  paid  to  the  constable  holding  tbe  execu- 
tion, upon  his  demand,  the  amount  of  plain- 
tiffs' deposit  It  Is  further  found  that  the 
defendants  In  that  action  were  not  the  plain- 
tiffs In  this  suit 

Appellant  argues,  and  very  properly,  we 
think,  that  It  having  been  found  by  the  court 
In  accordance  with  the  allegations  of  the 
answer  that  a  judgment  was  rendered  In  the 
justice's  court  upon  which  the  execution  was 
issued,  the  further  finding  of  the  court  that 
the  plaintiffs  In  this  action  are  not  the  same 
as  the  defendants  in  the  justice  court  action 
is  not  sustained  by  the  evidence. 

[4]  In  the  Justice's  court  action  tbe  names 
of  the  defendants  there  were  spelled 
"Chrlste"  and  "Prkachln,"  while  the  true 
names  of  plaintiffs  were  spelled  "Krlste" 
and  "Perkacin."  These  names  as  so  differ- 
ently spelled  were  of  such  similar  sound  as 
to  make  the  rule  of  idem  sonans  clearly  ap- 
plicable. Donohoe-Kelly  Banking  Co.  v.  S.  P. 
Co.,  138  Cal.  183,  71  Pac.  93,  94  Am.  St  Rep. 
28. 

[B]  Identity  of  persons  is  presumed  ttom 
identity  of  names.  Section  1963,  Code  Civ. 
Proc.  subd.  26.  Therefore,  the  record  of  the 
justice's  court  would  have  furnished  prima 
facie  evidence  of  the  Identity  of  the  defend- 
ants in  that  action  with  the  plaintiffs  here. 
As  before  noted,  the  plaintiffs  did  not  on 
their  own  behalf,  attempt  to  show  that  in 
fact  they  were  not  the  persons  designated  as 
defendants  In  the  action  brought  In  tbe  Jus- 
tice's court  There  was,  therefore,  no  suffi- 
cient evidence  upon  which  to  base  the  finding 
made  by  the  trial  judge  that  the  Identity  of 
tbe  parties  was  not  the  same.  Counsel  for 
respondents,  however,  argues  that  the  find- 
ing of  the  court,  wherein  It  la  determined 
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tbBt  there  was  an  action  and  Judgment  In 
tbe  justice's  court  against  Christe  and  Prka- 
chlu,  IB  not  a  sufficient  finding  that  there 
was  a  valid  Judgment  there  rendered.  This 
argument  does  not  come  with  much  force; 
but,  even  though  we  concede  that  the  finding 
Is  not  as  complete  as  it  might  have  been  up- 
on that  subject,  the  same  result  must  follow 
when  we  refer  to  the  rulings  of  the  court 
made  upon  the  admission  of  testimony.  The 
defendant  did  attempt  to  prove  the  fact  that 
an  action  had  been  brought,  resulting  In  a 
Judgment  against  the  plaintiffs  in  the  jus- 
tice's court;  but  all  of  Its  offered  testimony, 
both  as  to  the  record  of  the  Justice  showing 
the  proceedings  had  In  the  justice's  court, 
and  as  to  the  issuance  of  a  summons,  was 
excluded.  In  our  opinion,  by  these  rallngs 
the  trial  court  erred. 

[6.71  So  far  as  the  record  on  appeal  dis- 
closes, no  objection  was  raised  In  the  supe- 
rior court  as  to  the  sufficiency  of  the  answer 
of  the  defendant,  wherein  the  Judgment  of 
the  Justice's  court  upon  which  the  execution 
hereiubefore  referred  to  was  Issued,  was  at- 
tempted to  be  pleaded.  It  seems  to  have 
been  treated  by  all  parties  and  the  court  as 
a  sufficient  statement  of  the  facts  therein 
purporting  to  be  set  out  Respondents  now 
for  the  first  time  make  the  objection  that 
this  plea  was  Insufficiently  alleged;  but  it 
Is  too  late  for  such  an  objection  to  be  pre- 
sented. While  the  allegation  appearing  In 
the  answer,  "that  such  proceedings  were  bad 
thereafter  as  provided  by  law,  that  on  the 
14th  day  of  March,  1910,  judgment  was  ren- 
dered by  said  Justice's  court,"  cannot  be  said 
to  be  a  compliance  with  the  provisions  of 
section  456  of  the  Code  of  Civil  Procedure, 
which  permit  a  judgment  of  an  Inferior  court 
to  be  pleaded  merely  as  having  been  "duly 
given  or  made,"  still  there  was  not  a  total 
absence  of  averment,  and  the  pleading,  as 
we  hare  stated,  was  treated  by  the  parties 
at  the  trial  as  being  sufficient  That  under 
such  conditions  advantage  cannot  be  taken 
of  a  defect  by  objection  made  for  the  first 
time  in  an  appellate  court  la  held  in  the 
cases  of  White  v.  S.  R,  &  8.  Q.  B.  R.  Co., 
m  Cat  41T;  Alhambra  Addition  Water  Co. 
T.  Richardson,  72  Oal.  S89,  14  Fac.  379;  Or- 
tega T.  Gordero,  88  C^l.  221,  26  Fac.  80; 
Saner  t.  Eagle  Brewing  Co.,  S  Cal.  App.  127, 
84  Paa  425. 

[8]  While  it  necessarily  follows  from  the 
conclusions  ezpressMl  in  the  foregoing  that 
the  Judgment  must  be  reversed  and  a  new 
trial  had  of  the  action,  brief  consideration 
'  may  be  given  the  questions  argned  affecting 
the  correctness  of  the  conclnsloiu  of  the 
trial  court  made  as  to  the  cause  of  action 
whli-h  related  to  the  negotiable  instruments 
called  time  checks  which  were  transferred 
to  defendant  for  the  purpose  of  collection. 
On  this  branch  of  the  case  we  agree  with 
the  determination  as  made  by  the  trial  judge. 
It  appears  that  fba  Fatlllo  Ccmtracting  Com- 


pany drew  certain  orders,  11  In  numlier, 
against  Itself,  payable  to  the  persons  whose 
names  appeared  therein  as  payees,  or  their 
order,  and  that  several  of  the  payees  in- 
dorsed these  time  checks  over  to  the  plain- 
tiffs, who  In  turn  deposited  them  with  de- 
fendant for  collection.  These  time  checks 
were  payable  at  the  office  of  the  contracting 
company  on  March  5,  1910,  and  were  de- 
posited with  the  defendant  bank  prior  to 
that  date.  Defendant  bank  failed  to  secure 
payment  of  these  orders  and  gave  no  notice 
of  nonpayment  to  plaintiffs  until  April  6, 
1910,  more  than  one  month  after  the  several 
bills  became  payable.  No  excuse  for  the  de- 
lay in  giving  notice  of  dishonor  of  these  ne- 
gotiable instruments  was  offered  by  defend- 
ant, except  the  plea  was  made  that  the  bank 
had  handled  the  time  checks  In  the  manner 
It  was  accustomed  to  handle  such  matters; 
and  further  it  was  pleaded  in  defense  that 
the  Patillo  Contracting  Company  had  on  the 
6tb  day  of  March,  1010,  become  insolvent. 
It  was  not  shown  In  evidence  that  plaintiffs 
had  notice  of  the  custom  of  the  bank  as  to 
the  time  of  giving  notice  of  nonpayment,  or 
that,  by  any  condition  of  agreement  made 
with  the  bank  at  the  time  the  checks  were 
deposited  for  collection,  plaintiffs  excused 
defendant  from  tbe  duty  of  giving  prompt 
notice  of  nonpayment  of  such  checks.  Sec- 
tion 3149,  dvil  Code,  provides  that  "when 
the  holder  of  a  negotiable  instrument,  at  the 
time  of  Its  dishonor,  is  a  mere  agent  for 
the  owner.  It  Is  sufficient  for  him  to  give  no- 
tice to  his  principal  In  the  same  manner  as 
to  an  indorser,  and  his  principal  may  give 
notice  to  any  other  party  to  be  charged,  as 
if  he  were  himself  an  Indorser."  Plaintiffs, 
in  order  to  protect  themselves  In  their  right 
of  recourse  against  their  Immediate  indorser, 
were  required  to  give  notice  to  the  latter 
promptly  upon  payment  of  the  checks  being 
refused  by  the  maker,  falling  in  which  tbe 
indorser  would  be  discharged  from  liability. 
Under  the  facts  shown  in  this  case,  because 
of  the  delay  of  defendant  bank  in  giving 
such  a  notice  to  the  plaintiffs,  they  lost  their 
right  to  proceed  against  their  indorser,  and 
were  for  that  reason  damaged  because  of  de- 
fendant's negligence.  We  quote  from  Bolles' 
Modern  Law  of  Banking,  p.  573:  "In  an 
action  on  an  iudorifed  note,  check,  or  other 
Instrument  whereby,  through  the  bank's  neg- 
ligence, the  Indorser  is  discharged,  prima 
facie  the  owner  of  the  paper  has  been  in- 
jured to  the  amount  of  the  face  of  it.  This 
rule  is  founded  on  the  preeumptlon  that  the 
indorser  was  solvent.  If  the  fact  is  other- 
wise, this  may  be  shown  In  reducing  tbe 
damages."  In  our  opinion,  the  liability  of 
defendant  for  tbe  amount  claimed  In  the 
last  cause  of  action  alleged  In  plaintiffs*  com- 
plaint was  clearly  made  out  by  the  evidence. 
The  Judgment  and  order  are  reversed. 

We  concur:  ALLBN,  P.  J.;  SHAW,  J. 
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In  re  JONES*  ESTATE. 
JONES  T.  DENEOCHB.    (CIt.  1,030.) 

(DiBtrict  Court  of  Appeal,  First  DiBtrict,  Cal- 
ifornia.  Oct.  SO,  1011.  Rehearing  Denied 
by  Supreme  Court.  Dec.  28,  1911.) 

1.  Becobds  (S  17*)— Rkstosation. 

A  conrt  has  the  right  of  Its  own  moticm 
to  restore  its  own  records. 

[Ed.  Note.— For  otfaer  cases,  see  Becords, 
Cent  Dig.  t  28;  Dec.  Dig.  |  17.«] 

2.  RxooRDS  (8  17*)— Rbbtorino  Destbotbd 
Bkcobds— Statutoky  Fbovisions. 

Tt>e  sole  object  of  St.  1906,  p.  73,  pro- 
viding for  the  restoration  of  court  records 
wbicn  bare  been  destroyed  by  conflagration, 
Is  to  restere  tlie  record  as  it  existed,  regard- 
less of  its  regularity  or  legal  effect. 
'  [Ed.  Note. — For  otber  cases,  see  Records, 
Cent.  Dig.  8  36;  Dec.  Dig.  S  17.*] 

8.  Recobdb  (S  17*)— Restoring  Dbstboted 
ExcoBoa— Pasties  Entitled  to  Rbhedt. 
A  final  decree  was  made  following  the 
terms  of  a  will  and  distributing  .certain  real 
property  to  the  testator's  son  as  sole  heir 
for  the  period  of  his  natural  life  with  a  dis- 
position on  his  death,  "provided,  however, 
that  in  case  of  the  death  of  the  son  before  his 
wife  she  should  have  during  her  natural  life 
and  while  she  remained  bis  widow,  the  sum 
of  $300  per  month  and  one-half  of  the  in- 
come given  to  ber  children  under  tbe  wUL" 
Thereafter  tlie  wife  obtained  a  divorce  from 
the  sod,  and  was  awarded  permanent  alimony, 
and  the  son  thereafter  married  again,  and  at 
his  death  left  a  will  providing  that  the  divorced 
wife  should  receive  alimony  as  agreed.  Held, 
that  the  wife  was  a  party  entitled  to  have  tbe 

?robate  records  restored  under  St.  1906,  p. 
3. 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  I  25;  Dec.  Dig.  f  17.*] 

Appeal  from  Snporior  Court.  Clt^  and 
Coirnty  of  San  Frandaco;  Tbomaa  F.  Ora- 
bam,  Judge. 

In  the  matter  of  the  estate  of  Simon  L. 
Jonea,  deceased.  Petition  by  Eug^la  J. 
Jonea  for  tbe  restoration  of  destroyed  rec- 
ords, opposed  by  ElBle  P.  Denroche.  Judg- 
ment for  plalntittt  and  defoidant  appeals. 
AiSrmed. 

Powdl  St  Dow,  for  appellant  Obarlea  I*. 
James,  fn  respondent 

KEERIOAN,  J.   This  Is  an  appeal 
an  order  made  after  final  Judgment,  restoring 
certain  lost  and  destroyed  records. 

In  1890  Simon  L.  Jones  died,  leaving  a 
will.  About  a  year  later,  the  estate  having 
been  duly  administered,  a  final  decree  of  dis- 
tribution was  made  therein  which,  following 
the  terms  of  the  will,  distributed  certain 
real  property  to  the  son  and  sole  heir  of  tbe 
deceased,  Everltt  D.  Jones,  for  the  period  of 
his  natural  life,  and  decreed  that  upon  his 
death  said  real  property  should  vest  In  equal 
shares  In  Elsie  P.  Denroche,  the  appellant, 
and  Sidney  Lloyd  Jones,  children  of  Everltt 
D.  Jones,  "provided,  however,  that  In  case  ot 
the  death  of  said  Everltt  before  his  wife 
fingoila,  Bbe  should  have  during  bar  natu- 


ral life  and  while  she  r«natned  his  widow, 
the  sum  of  three  hundred  ((300)  dollars  per 
month  and  one-half  of  the  Income  given  to 
the  children  of  Everltt  tmder  this  wUL" 
Thereafter,  In  1809,  In  an  action  which  had 
been  instituted  by  Eug^iia,  she  was  granted 
a  final  decree  of  divorce  from  Everltt,  and 
was  awarded  $160  per  month  permanent 
alimony.  In  March,  1007,  Everltt  on  bis 
deathbed,  married  Bertha  Grace  Turner,  and 
a  few  hours  later  died,  leaving  a  will,  which, 
among  other  things,  provided  that  his  former 
wife,  Eugenia,  should  receive  during  the 
term  of  ber  natural  life  tbe  sum  of  $160  per 
month  as  provided  In  the  decree  of  divorce. 
In  the  conflagration  of  April,  1906,  in  San 
Francisco,  all  tbe  papers  and  records  in  the 
estate  of  Simon  L.  Jones  were  destroyed. 
Two  years  later  Eugenia  Jones  filed  for  the 
restoration  of  that  record,  which  petition  was 
opposed  by  Elsie  P.  Denroche,  principally 
upon  the  ground  that  Eugenia  was  not  a 
party  or  person  Interested  In  the  record 
sought  to  be  restored  within  the  terms  of 
tbe  statute  relating  to  the  restoration  of 
lost  or  destroyed  records.  Stat  1906,  p.  73. 
After  full  hearing  the  trial  court  held  with 
I>etltloner,  and  accordingly  ordered  the  rec- 
ords and  papers  restored. 

Tbe  appellant  argues  that  tbe  petitioner, 
having  divorced  her  husband,  has  no  in- 
terest In  the  record,  and  consequently  it 
should  not  have  been  restored  at  ber  In- 
stance. 

We  cannot  agree  with  this  position.  Tbe 
obvious  purpose  of  the  proceeding  permitted 
by  the  statute  In  question  la  to  have  oHt- 
diiBiTe  evidence  ot  the  contents  of  tbe  record, 
and  thna  to  dLqwnse  with  the  necesaity  of 
resorting  to  secondary  evideaioe  In  any  liti- 
gation that  may  arise  to  enforce  rights  or 
obllgaUona  established  by  snob  record,  or 
In  otber  cases  where  resort  to  It  la  usual  or 
neceasary.  It  la  perfectly  dear,  we  think, 
from  the  provlslona  ot  the  decree  of  distribu- 
tion in  the  record  sought  to  be  restored  above 
redted  that  the  peUtfoaer  baa  such  on  Inter- 
est In  said  record  as  to  entitle  ber  to  have 
it  restored.  She  Is  dlrecOy  mentioned  In 
said  decree  of  distribution,  and  anbstantlal 
rigbta  given  to  her  muiet  certain  contingen- 
cies. The  evidence  introduced  by  tbe  a^d- 
lant  upon  the  bearing  ot  tbe  petition  in  the 
court  below  certainly  falls  to  show  that  tbe 
petitioner  la  a  mere  interloper,  with  no  possi- 
ble or  debatable  Interest  In  tbe  record,  in 
which  event  only  should  she  be  denied  the 
restoration  of  the  record  sought  Even  if  an 
examination  of  the  authoritieB  would  show, 
as  claimed  by  appdlant,  that  the  petitioner 
having  divorced  Everltt  D.  Jones  prior  to 
bis  death,  she  is  not  entitled  to  the  provision 
made  for  ber  under  the  will  of  Simon  L. 
Jones  (upon  which  question  we  express  no 
opinion);  stUl  that  is  not  a  question  to  be 
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determlDed  In  t  ptoceedlng  to  restore  a  rec- 
ord, espedally  where  uixni  the  face  of  the 
record  Ita^  her  Interest  Is  undisputed.  We 
think  It  entirely  proper  that  In  such  a  caae 
the  record  should  be  restored,  and  the  parties 
be  put  Into  a  position  to  litigate  their  differ- 
ences precisely  as  If  the  record  had  not  been 
deetroyed.  In  the  iansoase  of  the  court  In 
the  case  of  Vail  r.  Iglehart.  69  Dl.  3^:  "The 
sole  object  of  this  proceed^  Is  to  restore  a 
record;  and  ve  do  not  conc^re  that  the 
Olds  of  Justice  would  be  promoted  by  com- 
pllcattng  It  with  other  Issues." 

There  Is  nothing  In  the  ease  of  Garwood  t. 
Garwood,  29  CaL  514,  In  ctmfllct  with  this 
view.  In  that  case  in  a  certain  estate  a  pe- 
tition for  lettera  of  administration  by  Hen- 
rietta H.  Garwood  was  resisted  by  Joseph 
Garwood,  and,  after  a  hearing  It  was  order- 
ed that  the  objections  to  her  appointment  be 
held  for  naught.  Thereupon,  when  the  first 
annual  account  of  the  admlnlatratrlz  came 
up  for  settlement,  Joseph  Garwood  applied 
to  the  court  for  permission  to  contest  the 
same,  but  the  court  found  that  he  had  no 
Interest  In  the  estate,  and  denied  his  peti- 
tion. There  the  question  of  Interest  did  not 
arise,  as  here,  In  an  Independent  proceeding ; 
but  even  in  that  case,  notwithstanding  that 
the  superior  court  had  Just  previously  gone 
fully  into  the  subject  of  Garwood's  Interest 
In  Uie  estate,  the  Supreme  Court  plainly  In- 
timated that  it  would  have  been  a  proper 
exercise  of  discretion  to  have  allowed  Gar- 
wood to  contest  the  account  In  that  case 
the  views  of  the  court  are  stated  in  the  syl- 
labus as  follows:  "However  remote  or  con- 
tingent the  Interest  of  a  person  may  be  who 
asks  to  be  allowed  to  contest  an  administra- 
tor's account,  bis  right  to  contest  should  not 
be  denied." 

[1]  Under  the  circumstances  of  this  case, 
and  In  view  of  the  fact  that  the  court  had 
the  power  of  its  own  motion  to  restore  its 
own  records  (34  Cyc.  606),  we  are  at  a  loss 
to  understand  upon  what  reasonable  theory 
It  can  be  said  that  the  trial  court  in  restor- 
ing the  record  abused  its  discretion. 

[2]  The  authorities  are  numerous  to  the 
effect  that  the  sole  object  of  statutes  like 
the  one  here  under'  consideration  Is  to  re- 
store the  record  as  it  existed,  and  that  as  a 
rule  the  regularity  or  1^1  effect  of  the 
record  will  not  be  considered.  Kanke  v. 
Hermm,  48  Iowa,  276;  Whitney  v.  Jasper 
Land  Co.,  110  Ala.  407,  600,  24  South.  250 ; 
10  Am.  ft  Eng.  Bncy.  of  Law,  568;  84  Cyc. 
610l  This  principle  was  aivUed  In  Tail  t. 
Iglehart,  69  IlL  832,  836,  where  It  was  held 
improper  to  allow  a  person  opposing  a  mo- 
tion to  restore  a  lost  record  to  show  tbat  the 
attorney  who  confessed  the  Judgmrat  had  ho 
pow«r  to  do  so,  the  court  observing  that 
questions  affecting  the  Judgment,  other  than 
those  which  appear  on  tike  face  at  the  record 


Bought  to  be  substituted,  should  not  be  in- 
vestigated in  such  a  proceeding.  Continu- 
ing the  court  said  that  the  record  should  be 
restored  substantially  as  it  was,  even  if 
voidable;  and  the  other  party  left  to  make 
whatever  defenses  not  appearing  from  the 
face  of  the  record  that  might  exist,  precise- 
ly as  he  could  had  the  record  not  been  de- 
stroyed. 

[3]  So,  In  the  present  case,  it  appears  from 
the  face  of  the  record  that  the  petitioner  Is 
a  braefldary  under  the  terms  of  the  will  of 
Simon  L.  Jones;  and  under  tiie  doctrine 
of  the  cases  Just  r^erred  to  the  record 
should  be  restored,  and  the  appellant  left 
to  such  defenses  as  she  may  have  Just  as 
though  the  record  had  not  been  lost  or  de- 
stroyed. 

The  order  appealed  from  Is  affirmed. 

We  concur:    LBNNON,  P.  J.;  HALL.  J. 


VALENTINE  v.  GRAND  LODGE,  A.  O.  TJ. 
W.,  OF  CALIFORNIA 
(Civ.  868.) 

(District  Court  of  Appeal,  Firat  District, 
California.    Oct.  27.  1911.) 

1.  IKSUBAHCB  (I  766*)— FBATKHNAL  IhSUX- 
ANOE— FOBFEITUBE  OF  CEBTIFICATE. 

Where  a  member  of  a  fraternal  benefit 
society,  operated  under  the  lodge  system,  ap- 
plied for  an  indorsement  of  his  certificate  as 
a  paid-up  certificate  pursuant  to  the  laws  of 
the  society,  and  agreed  In  his  application  that 
tiie  failure  to  pay  any  amount  required  by 
the  lavs  of  the  society  should  forfeit  all 
claims  under  the  certificate  as  provided  by 
the  laws  of  the  sodety,  declaring  that  where 
a  member  fails  to  pay  dues  wltbln  the  time 
specified  be  shall  stand  suspended  and  no  ac- 
tion on  the  part  of  the  lodge  or  any  officer 
tliereof  shall  be  essential  to  effect  bis  sus- 
pension, bis  failure  to  pay  does  called  for  by 
the  laws  of  the  society  operated  as  a  forfei- 
ture of  the  certificate  ivithout  action  by  the 
society  or  subordinate  lodge. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1017:  Dec  Dig.  {  766.*] 

2.  Insua&noi  (|  766*)— Fbatxbnai.  Ihsttb- 
AHCB— Suspension  fboh  OaDBB-^Eywm- 
TUBB  or  Cebtifjcatb. 

A  member  of  a  fraternal  benefit  sodety 
may  forfeit  bis  rights  under  a  certificate  with- 
out being  suspended  from  the  society,  and 
the  laws  of  uie  sodety  for  suspension  for 
nonpayment  of  dues  do  not  control  special 
provisions  of  the  contract  for  forfeiture  of 
the  certificate  for  nonpayment  of  dues. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  I  756.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandseo;  Frank  X  Unnuky. 

Judge. 

Action  by  Mathilda  Talendne  against  the 
Grand  Lodge  of  Ancient  Order  of  United 
Workmen  of  California.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Beversed 
and  remanded. 

D.  S.  Hlrsfaberg,  for  anidlant  Bdmund 
Taunky,  for  respondent 


•ffor  oUmt  eases  ase  SUM  toplB  and  Metlen  NUHBIIR  in  Dm.  Dig.  ft  Am.  Dig.  Kay  Ko.  StrlM  ft  Rap'r  IsOaus 
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HALL,  J.  Tbls  Is  an  appeal  from  a  judg- 
ment In  favor  of  plaintiff  and  against  de- 
fendant for  the  anm  of  $1^7^.  being  the 
amount  of  the  principal  and  Interest  of  a 
beneficiary  certificate  lamed  by  defendant  to 
Jacob  Valentine  In  his  lifetime,  and  payable 
on  his  &ath  to  plaintiff.  The  appeal  comes 
to  this  court  upon  the  Judgment  roU,  and 
the  appellant  contends  that  on  the  facts 
found  the  Judgment  should  have  been  for  de- 
fendant 

E>om  the  facts  found  It  appears,  amimg 
other  things,  that  defendant  la,  and  for  more 
than  SO  years  lost  past  has  been,  a  fraternal, 
charitable,  beneficial,  and  benevolent  society, 
having  for  its  objects,  among  other  things, 
to  pledge  the  members  to  the  payment  of  a 
stipulated  sum  to  such  boieflclttry  as  a  de- 
ceased member  may  have  designated,  while 
living,  onder  such  restrictions  and  upon  such 
conditions  as  the  laws  of  the  order  may  pre- 
Bcrib&  The  defendant  Is  a  corporation  or- 
ganised as  such  under  the  laws  of  the  state 
of  Callf(»nla,  and  ever  since  the  tncorpora* 
tlon  of  defendant  San  Francisco  Lodge  No. 
4  has  beai  a  subordinate  lodge  tha:«of  under 
and  within  its  jurisdlcUon.  Jacob  Valentine 
became  a  member  of  the  said  lodge  and  the 
order  in  1876.  and  the  usual  boieficiary  cer- 
tificate was  issued  tio  Um,  In  the  sum  of  $2,- 
00(^  payable  to  L.  M^erstein.  In  his  appli- 
cation for  membership  in  said  lodge  said 
Jacob  Valentine  agreed  "that  com[dlance  on 
my  part  with  all  the  laws,  regulations  and 
requirements  which  are  or  may  be  enacted 
by  said  order  is  the  express  condition  upon 
which  I  am  to  be  entitled  to  participate  In 
the  beneficiary  fund,  and  to  have  and  enjoy 
all  the  other  rights,  benefits  and  privileges 
of  said  order."  Subseanoitly  said  Jacob  Val- 
entine surrendered  tbu  certificate  and  took 
out  another,  In  which  he  designated  the 
plaintiff,  Mathllde  Valentine^  as  the  person 
to  whom  the  $2,000  should  be  paid  at  his 
death.  Subsequently,  in  1903,  defendant 
adopted  certain  amendments  to  its  constitu- 
tion, whereby  the  assessments  to  be  paid  to 
the  beneficiary  fond,  by  members  holding  bene- 
ficiary oertificatea,,were  Increased,  and  In  and 
by  said  amendments  memb«s  65  years  of  age 
and  over  were  given  the  optton  or  surrender- 
ing thelf  certificates  and  taking  out  one  of  sev- 
eral different  sorts  of  bmefidary  certificates. 
Among  these  was  <Hie  designated  as  option 
Ko.  2,  under  which  such  members  had  the 
right:  **To  surrender  their  certificate  to  be 
indorsed  'Paid  up'  for  the  amount  of  the  re- 
serve, If  any  (Including  the  defld^cy  specified 
in  these  laws,  if  any),  payable  to  the  desig- 
nated beneficiaries  upon  the  death  of  the 
member,  provided  he  remains  In  good  stand- 
ing to  the  time  of  his  death,  by  the  payment 
of  such  special  assessment!^  lodge  dues 
(monthly),  per  capita  taxes  and  extension 
funds  of  the  order  as  may  be  levied."  Ja<»b 
Valentine,  being  about  73  years  of  age*  on 
the  Ist  of  January,  1904^  made  written  axh 


plicatlcm  toT  the  Indorsement  of  his  cortifl- 
cate  In  accordance  with  option  No.  2. 

This  application  contained  the  following 
provision:  "And  the  Allure  by  me  to  pay  in- 
terest oa  any  loans  heretofore  made,  or  any 
amounts  required  of  me  either  by  this  option 
or  by  the  laws  of  the  order  shall  th  mich 
case  forfeit  all  of  my  claims  or  those  of  my 
braeflda^  on  account  of  said  certificate,  the 
same  as  is  provided  by  the  laws  of  the  said 
Grand  Lodge  for  fiillnre  to  pay  any  assess- 
ment for  the  beneficiary  fund."  His  certifi- 
cate was  thereupon  Indorsed  by  the  proper 
ofRcen  of  defendant  as  follows:  "The 
amount  jrayable  at  death  as  stated  in  this 
certificate  Is  herein  reduced  to  $1,044.00  and 
indorsed  for  such  amount  (to  be  paid  ^m 
the  guarantee  fund)  In  accordance  with  the 
provisions  of  Indorsed  certificate  opti<m  as 
defined  In  option  No.  2,  and  the  application 
therefor  of  the  member  herein  dated  January 
1,  1B04"— and  duly  returned  to  said  Valen- 
tine. 

The  laws  of  the  Grand  Lodge  (section  63) 
provided  that:  "The  beneficiary  certificate  of 
each  member  who  has  not  paid  his  assess- 
ment to  the  financier  of  hla  lodge,  the  only 
authorized  oflBcer  to  receive  and  receipt  for 
all  assessments  and  dnee,  on  or  before  tbe 
28tb  day  of  each  month,  shall  by  the  fact  of 
such  nonpayment  to  said  financier  stand  sus- 
pended, and  no  action  upon  the  part  of  the 
lodge  or  any  oflScer  thereof  shall  be  required 
as  essential  to  such  suspension."  The  said 
Jacob  Valentine,  under  his  reduced  and  In- 
dorsed certificate,  was  not  required  to  pay 
any  assessments  untU  the  1st  of  October, 
1906.  In  August,  1906,  defendant,  by  cer- 
tain amendments  to  its  constitution.  In  terms 
provided  that  each  holder  of  a  certificate 
such  as  was  then  held  by  said  Jacob  Valen- 
tine should  pay  to  the  financier  of  the  lodge, 
on  or  before  the  2Sth  day  of  each  month,  a 
special  assessment  at  the  rate  fixed  for  tbe 
holders  of  the  ordinary  certificates,  based 
upon  his  attained  age  January  1, 1906,  for  a 
$1,000  beneficiary  certificate.  Increased  or 
diminished  in  the  ratio  that  the  Indorsed 
value  of  his  beneficiary  certificate  sball  bear 
to  the  sum  of  $1,000.  The  laws  of  the  order 
and  of  the  lodge  to  which  said  Jacob  Valoi- 
tine  belonged  required  each  member  to  pay 
Into  the  ftmds  of  the  lodge  the  sum  of  $1 
per  month.  The  constitution  of  the  defend- 
ant In  this  connection  provided  that:  "Any 
member  who  neglects  or  refuses  to  pay  tbe 
dues  as  fixed  by  the  by-laws  of  the  lodge  for 
tbe  period  of  three  months  shall  not  be  en- 
titled to  vote,  nor  to  the  S.  A.  Password,  and 
shall  be  disqualified  fn»n  holding  office.  Any 
member  neglecting  or  refusing  to  pay  for  the 
period  of  six  months  shall  be  reported  to  the 
lodge  by  the  Unancler,  and  the  master  work- 
man shall,  unless  otherwise  directed  by  the 
lodge,  thereupon  declare  such  member  sus- 
pended from  the  order."  Tbe  said  Jacob 
Valmtlne  paid  ntma  at  the  so-called  special 
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asseesments  required  by  the  amendments  to 
the  coiistitutlon  of  defendant  adopted  Au- 
gast.  1906,  and  paid  no  lodge  dues  tor  any 
month  Bubseqnent  to  March,  1906.  He  died 
November  5,  1906. 

The  contention  of  appellant  Is  that  all 
rights  under  the  beneficiary  certificate  held 
by  Jacob  Valentine  were  lost:  (1)  By  hla 
failure  to  pay  the  special  assessment  re- 
quired by  the  amendments  to  the  constitu- 
tion of  August,  1906,  to  he  paid  monthly  by 
him ;  and  (2)  by  his  failure  to  pay  the  dues 
for  each  month  subsequent  to  March,  1906, 
np  to  the  time  of  hia  death. 

In  answer  to  the  first  contention  respond- 
ent contends  that  the  so-called  special  assess- 
ment was  not  In  fact  a  special  assessment; 
that,  as  it  was  required  to  be  paid  monthly, 
it  was  In  fact  and  in  law  a  regular  assess- 
ment, and  as  such  was  not  such  an  assess- 
ment as  could  be  exacted  of  said  Jacob  Val- 
entine under  the  terms  of  his  contract  with 
defendant,  which  it  is  claimed  subjected  htm 
only  to  the  payment  of  such  "special  assess- : 
ments   •   •   •   as  may  be  levied." 

[1]  We  do  not  tbink  it  necessary  to  deter- 
mine this  point,  for  we  are  of  the  opinion 
that  all  rights  under  the  certificate  held  by 
Jacob  Valentine  were  forfeited  by  his  fail- 
ure to  pay  lodge  dues.  Section  63  of  the 
constitution  of  defendant  provided  that: 
"The  beneficiary  certificate  of  each  member 
who  has  not  paid  bis  assessment  to  the 
financier  of  his  lodge,  the  only  authorized 
officer  to  receive  and  receipt  for  all  aasesa- 
ments  and  dues;  on  or  before  the  28th  day  of 
each  month,  shall  by  the  fact  of  such  nour 
payment  to  said  financier  stand  suspended, 
and  no  action  upon  the  part  of  the  lodge  or 
any  officer  thereof  shall  be  required  as  es- 
sential to  such  BUBpension."  Under  this  law 
of  the  defendant  the  failure  to  pay  assess- 
ments on  or  before  the  designated  day  ipso 
facto  forfeited  all  rights  imder  the  bene- 
fldary  certificate.  Butl«r  v.  Grand  Lodge 
of  Ancient  Order  of  United  Workmoi  of 
Calttomla,  146  CaL  172,  79  Pac.  881; 
Marshall  t.  Grand  Lodge.  A.  O.  U.  W.,  138 
Cbl.  686,  66  Pac.  26;  Carlson  v.  Supreme 
Council,  etc.,  115  CaL  468.  47  Pac.  375,  35 
L.  B.  A.  643.  The  written  application  for 
the  reduced  certificate  made  by  said  Jacob 
Valentine,  and  dated  January  1,  1905,  pro- 
vided that  "the  failure  me  to  pay  Interest 
on  any  loans  heretofore  made,  or  any  of  the 
amounts  required  of  me  either  by  this  option 
or  hy  the  laws  of  the  order,  shall  In  such  case 
forfeit  all  of  my  claims  or  those  of  my  bene- 
ficiary on  account  of  said  certificate  the  same 
as  Is  provided  by  the  lawa  of  the  said  Grand 
Lodge  for  failure  to  pay  any  assessment  for 
the  beneficiary  fund."  The  certificate  was 
thereupon  indorsed  and  the  amount  reduced 
to  $1,044  "In  accordance  with  the  provlslonB 
of  Indoned  certificate  ajptton  as  defined  In 
option  No.  2,  and  the  application  therefor 
of  the  member  herein  named,  dated  January 
1,  1904."  The  appUcatliHi  for  the  Indorsed 
U0P.-48 


certificate  was  a  part  of  the  contract  Both 
option  No.  2  and  the  laws  of  the  order  re- 
quired the  member  to  pay  monthly  lodge 
dues.  His  contract  with  the  defendant  pro- 
vided that  his  failure  to  pay  any  of  the 
amounts  required  of  him  either  by  option  No. 
2,  or  by  the  laws  of  tbe  order,  should  In 
such  case  forfeit  all  his  claims  or  those  of 
bis  beneficiary  on  account  of  his  certificate, 
the  tame  aa  is  provided  hv  the  laws  of  the 
said  Orand  Lodge  for  failure  to  pay  ony  as- 
sessment for  the  beneficiarif  fund.  In  other 
words,  the  forfeiture  occurred  upon  the  fail- 
ure to  make  the  payments  when  due,  and  no 
action  upon  the  part  of  the  lodge,  or  of  any 
officer  thereof,  was  required  as  essential  to 
such  suspension.  In  any  aspect  of  this  case 
the  monthly  dues  for  the  months  of  April, 
May,  June,  July,  August,  September,  and  Oc- 
tober had  become  due  and  payable  before 
the  death  of  the  member,  and  he  had  failed 
and  neglected  to  pay  the  same  or  any  part 
thereof,  though  all  were  delinquent  before  he 
died. 

11}  On  October  3,  1906,  the  financier  of  the 
lodge  reported  to  the  lodge  that  said  Jacob 
Valentine  had  neglected  to  pay  dues  for  the 
period  of  six  months,  and  the  master  work- 
man thereupon  declared  said  Jacob  Valentine 
suspended  from  the  order.  The  validity  of 
this  order  of  sns[>enslon  from  the  order  Is 
attacked  by  respondent  for  various  reasons 
which  we  do  not  deem  necessary  to  discuss, 
for,  as  we  view  the  contract  Involved  In 
this  case,  the  forfeiture  of  rights  under  tbe 
certificate  is  quite  a  different  matter  from 
suspension  from  the  order,  A  member  may 
forfeit  his  rights  under  his  benefldary  cer- 
tificate without  being  suspended  from  the 
order.  The  provisions  for  suspension  from 
the  order  for  nonpayment  of  dues  do  not 
control  the  special  provisions  of  the  contract 
hereinbefore  adverted  to  relating  to  tbe  for- 
feiture of  rights  under  the  benefldary  cer- 
tificate Involved  in  this  case. 

The  facts  of  this  case  differ  materially 
from  the  facts  In  the  case  of  Scheufier  v. 
Grand  Lodge,  etc.,  45  Minn.  256,  47  N.  W. 
799,  dted  by  respondent.  In  that  case  there 
was  no  provision  of  the  contract  making  tbe 
provisions  for  forfeiture  of  rights  under  the 
benefldary  certificate  applicable  to  tbe  case 
of  failure  to  pay  dues.  The  case  ia  not  In 
point. 

Under  the  contract  Invoked  in  this  case 
the  failure  to  pay  lodge  dues  operated  a 
forfeiture  of  rights  under  the  certtflcate  tbe 
same  as  would  a  failure  to  pAy  assessments 
without  any  action  upon  the  part  of  the  lodge 
or  any  offlcw  thereof. 

On  the  Acts  found  tbe  plaintiff  was  not 
entitled  to  recover. 

Tbe  jn^tement  ia  revweed,  and  the  court 
directed  to  enter  Judgment  on  the  findings 
for  defendant 

We  concur:  LENNON,  P.  X;  KEBBI- 
OAN,  J. 
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PEOPUB  T.  UERLB.    (Gr.  346.) 

(District  Coart  of  Appeal,  First  Dlatric^ 
California.   Nor.  1.  19U.) 

CitnczNAi.  Law  (.$$  1130,  IITS*)— Afpui^ 
Failuki  to  Aroue  OB  Pile  Bbiet. 

Where  on  appeal  in  a  criminal  case  coan- 
Bel  for  the  defendant  waa  granted  time  to 
prepare  and  present  his  points  and  authori- 
ttea,  but  no  farther  extension  was  requested 
or  granted,  on  a  failure  to  orally  argue  the 
points  or  file  briefs  within  the  time  allowed 
by  the  court,  there  is  nothing  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  ||  2870,  8012;  Dec.  Dig.  H 

1180,  lira*!  ^  ' 

Appeal  from  Superior  Court,  City  and 
'County  of  San  Francisco;  Qeo.  H.  Cabanlst>, 
Judge. 

Alpbonse  Merle  was  convicted  of  murder 
In  tin  second  degree  and  appeals.  Affirmed. 

Natban  C  Coghlao,  for  appellant  Attor 
nay  Genual  Webb,  for  tbe  People 

LENNON,  P.  X  Tbe  defendant  was  charg- 
ed with  tbe  crime  of  murder,  and  found 
guilty  of  murder  in  tbe  second  degree.  He 
was  sentenced  to  serve  SO  years  in  tbe  state 
prison  at  San  Quentln.  An  appeal  was  taken 
from  the  Judgment  and  the  order  denying 
defendant's  motion  for  a  new  trial. 

The  appeal  came  on  regularly  to  be  heard 
by  this  court  on  tbe  22d  day  of  August,  1911, 
whereupon  counsel  for  defendant  requested 
and  was  granted  15  days  within  which  to 
prepare  and  present  his  points  and  author- 
ities in  support  of  the  appeal.  No  further 
extension  of  time  for  this  purpose  has  been 
granted  or  even  requested,  and  the  case  now 
stands  before  us  upon  the  bare  record  of  the 
proceedings  and  testimony  bad  in  tbe  trial 
court. 

No  oral  argument  having  been  made  when 
the  case  was  regularly  called  upon  tbe  calen- 
dar, and  no  briefs  having  been  filed  within 
tbe  time  allowed  by  the  court,  or  at  all,  it 
is  ordered  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

Incidentally  we  will  state  that,  although 
not  required  to  do  so,  we  have  made  an  ex- 
amination of  the  record,  and  find  that  the 
defoidant  was  fairly  tried  and  properly  oon< 
Ticted. 

We  concur:   KERRIGAN,  J.;   HALL,  J. 


la  re  BURT.    (CU.  1,071.) 
(District  Court  of  Appeal,  Second  District, 
California.   Oct  2S,  1911.) 

1.  PBOHiBmoN  (J  8*)— Jvanoionon— Ohio* 
INAL  Jurisdiction. 

A  District  Court  of  Appeal,  though  hav- 
ing original  as  well  as  appellate  jurisdiction 
in  prohibition,  will  not  exercise  original  juris- 
diction where  tbe  petitioner  baa  tbe  right  of 


appeal  from  a  judgment  In  the  court  where 
the  original  proceeding  was  commenced. 

[Ed.  Note.— For  other  cases,  see  Prohibition. 
Cent.  Dig.  U  4-19;   Dec  Dig.  |  S.*] 

2.  Pbohibition  <g  3*)— Obiqiitai,  JuBisnic- 

TION. 

Under  Supreme  Court  rule  26  (78  Pac 
xi),  requiring  an  applicant  for  prohibitioD  to 
show  facts  rendering  it  proper  that  the  writ 
should  Issue  originally  from  the  court  of  ap- 
peal, where  a  party  filed  in  the  superior  court 
a  petition  for  prohibition,  and  the  court  aft- 
er hearing  denied  the  writ,  and  the  judgment 
has  not  become  final  l>ecanse  the  time  for  ap- 
peal has  not  elapsed,  a  District  Court  of  Ap- 
peal will  not,  on  tbe  park's  petition,  exercise 
its  original  jurisdiction  to  huue  the  writ. 

[Ed.  Note.— For  other  eases,  see  Prohibition, 
Dec  Dig.  f  8.*] 

Appllcatbm  of  W.  J.  Burt  for  a  writ  of 
probibitton.  Denied. 

R.  J.  Adco<^  and  Kwdrick  ft  Ardl^  for 

petitioner, 

PEE  CURIAM.  It  affirmatively  appears 
from  the  petition  filed  that  a  proceeding  In 
prohibition  involving  tbe  same  matter  was 
Instituted  in  tbe  superior  court  of  Los  Angel- 
es county,  a  hearing  bad  therein,  and  writ 
denied,  which  judgment  has  not  yet  become 
final;  the  time  for  appeal  not  having  elapsed. 

[1]  Under  the  Constitution  of  this  state, 
this' court  bas  appellate  jarisdictlon  In  pro- 
Iiibltlon,  and,  while  it  also  bas  original  juris- 
diction in  such  proceedings,  it  will  not  exer- 
cise the  same  where  the  petitioner  possesses 
the  right  of  appeal  from,  a  judgment  bad  in 
the  court  where  tbe  original  proceeding  was 
commoiced. 

[2]  Under  rule  26  of  the  Supreme  Court 
(78  Pac  xi),  this  court  will  not  Issue  writs 
of  the  character  herein  prayed  for,  in  the 
absence  of  some  showing  rendering  it  proper 
that  tbe  writ  should  issue  from  this  court. 
Here  petitioner  elected  to  proceed  In  the  su- 
perior court,  and  tbe  action  of  this  court 
can  only  be  bad  by  a  review  on  appeal  from 
the  judgment  there  rendered.  It  is  apparent, 
therefore,  considering  tbe  Constitution  and 
the  rule  above  referred  to,  that  this  court 
should,  under  tbe  circumstances  of  this  case, 
exercise  its  antborlty  in  refusing  to  issue  the 
original  writ 

Writ  denied. 


BLACK  V.  BOARD  OF  POLICE  &  FIRM 
COM-RS  OF  CITY  OP  SAN  JOSE 
et  aL    (Civ.  787.) 

(District  Court  of  Appeal,  Fint  District  Cali- 
fornia. May  13,  1911.  On  Rehearing,  Oct 
26,  1911.  Rehearing  Deided  tqr  Supreme 
Court  Dec  23,  1911.) 

1.  Officbbs  (I  96*)— WBOHormc  DisoHAsaB 

— RKCOVEBT  of  SALABT— MANDAinjfe. 

Where  there  is  an  actual  incumbent  of 
an  office  from  which  petitioner  was  dlschan- 
ed)  holding  Ills  position  and  ezerdaiag  the 
functions  tnereof  under  color  of  ri^t  manda- 


"Fdt  othN  eases  sm  saiM  tople  and  ssotloB  NUMBaB  la  Dao.  Dig.  Jk  Am.  Dig.  Ksy  No.  Series  *  Rep'r  indsxes 


Digitized  by 


Google 


Cal.) 


BLACK  T.  BOARD  OP  POLICE  &  FIRE  COM'RS 


675 


mns  win  not  lie  to  compel  pu-ment  of  the 
■alaiT  attached  to  the  office  to  relator  until  the 
title  to  the  office  has  been  determined  by  an 

appropriate  proceedins. 

tEd.'  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  H  134,  139;  Dec  Dig.  }  95.*] 

2.  BlANDAHUa  (J  77*)— TlTUB  TO  OmCT. 

Bfandamns  will  not  lie  to  try  title  to  an 
office. 

[Ed.  Note. — For  other  cases,  see  Mandamus. 
Cent  Dig.  H  161-189;  Dec  Dig.  |  77-*] 

8.  UANDAMUS  {%  174*)— TaUX— FlHDINOB.. 

Where  in  mandamaa  to  compel  payment 
of  the  salary  attached  to  the  office  of^  captain 
of  police,  which  relator  had  held  prior  to  liis 
alleged  anlawfal  discharge,  defendant  pleaded 
occupancy  of  the  office  by  relator's  successor, 
and  that  he  had  since  discharged  the  duties 
thereof  and  received  the  salary,  and  tliat  at  no 
time  bad  relator  rendered  any  serricea  since 
he  was  mpeneded,  aucb  aUpgations  having 
been  aoatained  by  proof,  it  wai  error  to 
omit  to  find  in  accordance  therewith;  it  ap- 
pearing that  the  title  to  the  office  had  not 
been  determined. 

[Eid,  Note.— For  other  cases,  see  Mandamna, 
Cent  Dlff.  tl  886,  8S7;  Dec.  Dig.  i  174.*] 

Aiipeal  from  Snpwlor  Court,  Santa  Clara 
Oonnty;  John  XL  BlchardB,  Judge. 

Handamus,  on  the  relation  of  Jobn  N, 
Black,  against  the  Board  of  Police  and  Fire 
Conunlsslooers  of  the  City  of  San  Jose  and 
oUiers.  Jndgm^t  An  plaintiff,  and  d^end- 
ants  appeal.  Berersed. 

H.  L.  Partridge,  for  appellants.  J.  O. 
Black,  for  respondent 


HALL,  J.  Plaintiff  brought  a  proceeding 
against  the  tKiard  of  tralice  and  fire  com- 
mtsslonerB  of  the  city  of  San  Jose  for  a 
writ  of  mandate  to  compti  said  board  to 
audit  and  allow  his  daim.  In  the  sum  of 
f724JS0;  as  captain  of  police  of  said  city, 
fAHh  the  28d  day  tO.  July,  190S,  to  the  1st 
of  February,  1909.  The  trial  coart  gave 
judgment  for  plaintiff  against  said  board  as 
prayed  for,  and  denied  the  motton  of  said 
board  for  a  new  trial.  Tlie  board  In  due 
time  appealed  both  from  the  Judgmoit  and 
the  order. 

Plaintiff  was  appointed  a  member  of  tiie 
police  force  of  said  city  In  the  year  1901, 
and  in  December,  1906,  he  was  appointed  a 
captain'  of  police  of  said  city.  On  July 
22,  1908,  certain  charges  of  violatii^  certain 
proTi8i(His  at  the  charter  of  said  city  made 
by  the  chief  of  police  of  said  city  against 
plaintiff  were  llled  wltb  the  said  board  (ap* 
pellanQ.  The  board  thereupon,  on  said  day. 
made  an  ordw  snspendiDg  plaintiff  from  his 
iwaltlon,  and  appointed  one  sattm  B.  Bailey 
thereto,  who  at  (mee  entered  into  the  occupa- 
tion of  the  office,  and  has  ever  since  oc- 
cupied said  office  and  discharged  the  duties 
thereof,  and  claimed  and.  been  paid  by  the 
city  of  San  Joee  the  salary  thereof,  as  suc- 
cessor of  plaintiff,  who  at  no  time  since  said 
22d  day  of  July,  1908,  has  rendered  any 
eervlce  to  the  city  of  San  Jose,  or  discharg- 


ed any  duty  of  said  office,  though  be  has 
each  month  made  a  demand  for  the  salary 
attached  to  said  office.  On  the  26th  day  of 
August  1908,  the  Imard  made  another  order, 
reorganizing  the  police  force  of  said  city, 
and  reducing  the  number  thereof  from  26  to 
19.  This  order  named  and  designated  all 
the  members  of  said  police  force,  and  did 
not  contain  the  name  of  plaintiff,  but  did 
contain  the  name  of  Elton  B.  Bailey,  as  cap- 
tain of  police,  in  his  place.  Ever  since  said 
date,  as  well  as  elnce  the  22d  day  of  July, 
1006,  said  Elton  R.  Bailey  has  occupied  and 
discharged  the  duties  of  the  office  formerly 
held  and  still  claimed  by  plaintiff,  and  has 
claimed  and  been  paid  the  salary  thereof, 
while  plaintiff,  as  before  stated,  has  dis- 
charged no  duty  thereof,  but  upon  his  sus- 
pension turned  over  to  the  proper  authori- 
ties all  property  in  his  possession  as  said 
captain  of  police^  Bailey  is  not  a  party 
to  this  proceeding.  Appellant,  as  a  defense 
to  this  proceeding  in  mandamuB,  pleaded  the 
facts  as  to  the  occupancy  by  Bailey  under 
claim  of  right  of  the  office  for  wfiich  plain- 
tiff seeks  in  this  proceeding  to  compel  pay- 
ment to  him  of  the  salary  attached  thereto. 
Although  the  evidence  clearly  and  without 
dispute  proved  the  facts  thus  pleaded,  the 
court  made  no  finding  thereon,  and  this  was 
and  Is  assigned  as  an  error  requiring  a  new 
trlaL 

[11  The  contention  of  appellant  in  this  re- 
gard Is  that  mandamus  will  not  lie  to  com- 
pel the  payment  to  a  plaintiff  of  the  salary 
attached  to  an  office  in  the  actual  occupation 
and  possession  of  another  person,  under  color 
of  right,  until  by  appropriate  proceedings  the 
title  to  the  office  has  been  first  determined. 
And  this  we  think  to  be  the  correct  nile, 
amply  supported  in  reason  and  by  authority. 
The  rule, Is  thus  stated  in  High's  Bxtraor- 
dlnary  Legal  Bemedles  (Sd  Ed.)  1 108 :  "When 
there  Is  an  actual  incumbent  of  an  office, 
holding  his  position  and  exercising  its  func- 
tions under  color  of  right,  mandamus  will 
not  lie  to  a  State  Auditor  to  compel  him  to 
audit  the  claim  of  another  person  for  the 
salary  of  the  office.  In  such  case  it  is  suffi- 
cient objection  to  relief  by  mandamus  that 
a  conflict  of  title  is  presented,  which  can 
be  determined  only  by  proceedings  in  quo 
warranto,  and  the  Auditor  himself  has  no 
power  to  inquire  into  the  regularity  of  the 
commission  issued  for  the  office,  or  to  deter- 
mine the  disputed  title.  And  the  title  to 
an  office  will  dot  be  determined  In  a  iffoceed- 
liig  by  mandamus  to  compel  payment  of  its 
salary  to  a  claimant  of  the  office." 

The  question  was  very  carefully  consider- 
ed In  Selby  t.  City  of  Portland,  14  Or.  243, 
12  Pac.  377,  68  Am.  Bep.  307,  where,  as  the 
Court  Indicated,  certain  police  officars  had 
probably  been  improperly  removed,  and  suc- 
cessors ajipointed  In  their  places.  After 
reviewing  many  cases  upon  the  subject  the 
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court  nld:  "None  of  the  cases  referred  to 
lodlcate  that  an  action  to  recover  the  salary 
of  an  office  conld  be  maintained  while  occu- 
pied by  a  de  facto  officer,  until  the  right  to 
the  office  has  been  determined  by  proper  ad- 
judication. Such  a  determination  could  not 
properly  be  had  in  tlils  case,  as  it  would 
determine  the  rights  of  parties  not  before 
the  court  It  would  be  a  determination  that 
the  incumbents  who  succeeded  the  appellant 
and  his  assignors  were  Intruders  and  usurp- 
erSt  when  they  were  not  before  the  court" 
The  court  directed  the  trial  court  to  dismiss 
the  proceeding. 

Ttie  Court  of  E!rrors  and  Appeals  of  Dela- 
ware, In  Lee  t.  Mayor,  etc,  1  Marv.  65,  40 
Atl.  663,  lays  down  tlie  same  rule,  and  dis- 
tinctly holds  that  a  de  Jure  officer  out  of 
possession  cannot  recover  the  salary  of  an 
office  In  the  possession  of  a  de  facto  officer 
until  he  has  had  bis  right  to  the  office  es- 
tablished in  an  appropriate  action,  in  which 
the  de  facto  officer  Is  made  a  party.  Tlils 
case  cites  with  ain)roTat  the  Oregon  case 
above  cited. 

The  case  of  Gorley  v.  City  of  Louisville, 
1(H  Ky.  372,  47  S.  W.  263,  decided  by  the 
Court  of  Appeals  of  Kentucky,  lays  down 
the  same  rule,  and  quotes  with  approval 
from  Selby  t.  City  of  Portland,  supra.  This 
was  also  the  case  of  a  removed  police  officer 
seeking  to  recover  his  salary. 

Goodnow  T.  Police  Commissioners,  80  Mo. 
App.  207,  was,  like  the  case  at  bar,  a  pro- 
ceeding in  mandamns  by  a  disctiarged  po- 
liceman to  compel  payment  of  his  salary. 
The  court  said :  "But  if  it  should  be  grant- 
ed that  the  discharge  was  not  for  the  pur- 
pose of  reducing  the  forc^  and  that  the 
place  was  filled  by  another  appointee  there 
would  still  be  a  barrier  to  the  relief 
claimed  by  the  relator.  He  la  asking  for 
the  paymmt  of  salary  for  a  poiiod  when 
he  was  not  in  possession  of  the  oSBce  occu- 
pied by  aiK)ther,  before  his  right  to  the  office 
has  been  adjudicated  by  a  Judgment  of  re- 
instatement It  has  been  and  is  an  unset- 
tled question  whether  an  officer  can  recover 
unearned  fees  or  salary.  But  it  ougbt  to  be 
clear  that  an  action  toe  the  salary  cannot  be 
maintained  by  the  party  out  of  possession  of 
the  office  before  his  right  to  the  office  has 
been  Judicially  ascertained,  and  that  It  can- 
not be  ascertained  by  the  mere  action  for  Uie 
salary,  where  the  occupant  of  the  office  can- 
not be  a  party.  The  question  has  recently 
undergone  a  thorough  discussion  In  the  Su- 
preme Courts  of  Dehiware,  Kentucky,  and 
Oregon,  the  two  latter  being  cases  of  dis- 
charged policemen,  and  the  first  being  the 
case  of  discharged  register  of  blrtbs  and 
secretory  to  the  board  of  healtibu  Tlie  cases 
are  logically  and  ably  reasoned  and  the  con- 
clusion reached  that  such  actbm  cannot  be 
maintained." 

[2]  It  was  held  in  Meredith  t.  Board  of 
Supervisors,  60  CaL  433,  that  a  writ  of  man- 
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date  does  not  lie  to  try  the  title  to  an  office, 
and  that  In  such  an  action  the  right  to  the 
fees  cannot  be  determined  nntU  ttie  title  to 
the  office,  occupied  by  a  de  ftcto  officer,  has 
been  determined. 

None  of  the  casra  cited  by  respondent  are 
in  conflict  with  the  rule  as  isld  down  in  the 
cases  above  cited.  In  all  of  the  cases  dted 
by  respondent  where  a  plaintiff  was  allowed 
to  compel  payment  of  salary  In  mandamus, 
he. had  either  first  established  his  title  to 
the  office  in  an  appropriate  proceeding.  In 
which  the  occupant  had  been  made  a  par^, 
or  was  found  to  be  both  the  de  Jure  and  de 
facto  officer.  In  making  this  statement  .we 
have  not  overlooked  McKannay  v.  Ilorton, 
151  CaL  711,  91  Fac  698,  13  L.  R.  A.  (N. 
S.)  661,  121  Am.  St  Rep.  146.  There  two 
persons  were  claiming  to  be  de  Jure  and  de 
facto  secretaries  of  the  mayor  of  San  Fran- 
cisco. McKannay  claimed  under  an  aroolnt- 
ment  from  Dr.  Taylor,  who  claimed  to  be 
both  the  de  facto  and  de  Jure  mayor;  while 
the  other,  Boyle,  claimed  under  appointment 
from  Schmitz,  who,  though  recently  convict- 
ed of  a  felony,  dalmed  to  be  both  de  facto 
and  de  Jure  mayor.  The  Supreme  Court 
required  the  petition  and  the  alternative  writ 
to  be  served  both  upon  Boyle  aud  Schniltz. 
Both  Schmitz  and  Dr.  Taylor  were  exercis- 
ing some  of  the  fonctlons  of  the  office  of 
mayor.  Boyle  was  acting  as  secretary  to 
Schmitz,  and  McKannay  was  acting  as  sec- 
retary to  Dr.  Taylor.  The  court  said : 
"There  cannot  be  two  de  facto  Incumbents 
of  one  office  at  the  same  time;  and  where 
two  are  acting  simultaneously,  each  under 
claim  of  right,  that  one  alone  will  be  recog- 
nized who  appears  to  have  the  better  legal 
title."  The  court  thai  proceeded  to  deter- 
mine that  Dr.  Taylor  was  the  de  Jure  mayor, 
and  therefore  the  de  facto  mayor.  From  this 
it  necessarily  followed  that  McKannay,  his 
appolptee,  was  both  the  de  Jure  and  de  facto 
secretary.  We  cannot  consider  the  McKan- 
nay Case  as  holding  that  one  wholly  out  of 
possession  of  an  office  may  compel  payment 
of  the  salary  without  first  establishing  ids 
title  tliereto  by  the  usual  and  appropriate 
proceeding  against  the  person  in  the  actual 
and  complete  possession  of  the  office  under 
claim  and  color  of  office.  This  Is  what  plain- 
tiff in  the  c^isa  at  bar  has  attempted  to  do, 
and  which  we  are  of  the  opinion  may  not  b» 
done. 

[S]  court  therefore  erred  in  a  moot 
material  matter  in  fftillng  to  find  upon  the 
issue  presented  as  to  the  occupancy  of  the 

office. 

Unda  the  views  we  entertain  upon  the 
point  discussed,  It  Is  not  necessary  to'  pass 
upon  the  other  questions  raised  by  oounsel  as 
to  the  lestUitT  of  the  action  of  the  board  in 
discharging  plaintiff  and  appointing  another 
to  his  position.  Elspedally  la  this  true  In 
Tiew  of  the  fact  that  the  actufU  occnpont  of 
the  offloei  whose  ilghte  will  be  vitally  aflCect- 
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«d  by  the  detennlnatlon  of  the  other  ques- 
tions discussed.  Is'  not  before  the  court. 

The  order  denying  the  motion  for  a  new 
trial  is  reversed. 

We  concur:  LSNKON,  P.  X;  KBRBI- 
GAN,  J. 

On  Bebearlng. 

HALL,  J.  This  court  on  liie  13th  day  of 
May  last  rendered  a  decision  tai  this  case,  but 
afterwards  granted  a  rehearing,  prlndpaUy 
that  the  court  might  give  the  matter  further 
consideration  in  the  light  of  what  was  said  in 
the  case  of  Bannerman  t.  Boyle,  116  Pac.  782, 
decided  by  fbe  Supreme  Court,  June  8di  last 

Upon  further  conaideratlon  we  adhere  to 
the  views  expressed  In  the  opinion  filed  May 
ISth  last,  and  readopt  the  same  as  the  views 
of  this  court  Unlike  the  case  at  bar,  In 
Bannerman  v.  Boyle,  supra,  the  petitioner 
for  the  writ  ot  mandate  was  In  exdusire 
possession  of  the  office  as  a  de  facto  officer, 
and  performed  all  the  dudes  of  the  office 
during  the  time  tot  which  he  claimed  his 
salary.  At  the  very  oubset  of  the  opinion  it 
is  stated  that  this  was  conceded,  ^e  Su- 
preme Court  also  detennlned  that  be  was  the 
de  Jure  officer  as  well.  Being  both  tB»  de 
facto  and  .the  de  Jure  officer,  time  Is  no 
doubt  but  that  be  omild  compel,  by  writ  of 
mandate,  the  fiscal  officer  oC  the  dty  to  au- 
dit his  salary  demand.  But  in  the  case  at 
bar  petitioner  was  not  in  possession  of  the 
office,  and  performed  no  duties  thereof  dur- 
ing the  time  for  which  he  claimed  his  sal- 
ary, but  another  person  was  in  possession  of 
the  office,  under  claim  and  color  of  right  and 
had  performed  and  was  still  perfonning  all 
the  duties  thereof  under  such  claim  and  col- 
or of  right,  and  had  claimed  and  been  paid 
the  salary  tber^or.  Under  such  drcmn- 
Rtances  the  authorities  dted  In  our  former 
opinion  expressly  and  pointedly  bold  that 
one  out  of  possession  of  the  office  and  per- 
forming no  duties  thereof  cannot  enforce  the 
payment  of  his  salary  until  be  baa  had  his 
right  to  the  office  adjudicated  In  an  appro- 
priate action  to  which  the  person  in  posses- 
sion must  be  a  party.  See  to  the  same  ^ect 
Dillon  on  Municipal  Corp.  |  881. 

The  Judgmoit  and  order  are  therefore  re- 
versed. 


We  concur: 
GAN,  3. 


LDXNON,  P.  J.;  KERRI- 


CITT  OF  LONG  BBAGH  v.  BOYNTON, 

City  Clerk.    (CIt.  1,046.) 
(District  Court  of  Appeal,  Second  District 
California.   Oct  20,  1911.) 

1.  Mdnicifai.   Corpobations    (B   918*)  — 
Bonds— AuTHOBiTT  to  Issue. 

Long  Beach  City  Charter,  |  S,  subd.  8,  an- 
tfaorizes  the  issue  of  bonds  to  acquire  water- 
works* etCt  on  a  two-thirds  vote  of  the  elec- 


tors voting  on  lucli  queation.  Subdivision  11 
authorizes  the  constraction  and  repair  of 
wharves  and  piers,  but  does  not  authorise 
bonds  therefor.  Section  21  of  article  11  au- 
thorizes incurring  debt  for  public  improvements 
on  proceedings  conforming  to  the  general  laws 
of  the  state.  St  1901,  p.  28,  I  8,  requires 
two-thirds  of  all  the  votes  cast  at  the  election 
to  issue  l)OQd8.  HeU,  that  aubdi vision  8  i* 
limited  to  the  improvements  authorised  by  It 
and  does  not  auuiorize  bonds  for  a  pier  im- 
provement under  subdltiision  11;  such  Im- 
provements being  governed  by  section  21. 

[Bd.  Note.— For  other  eases,  see  Monidpal 
Corporations,  Cent  Dig.  H  1919-1823;  Dee. 
Dig.  I  918.*1 

2.  MVHICIPAL    COBPOBATIONS     (|    980*)  — 
BOVDS— CUEATIVS  STATUTES— APPtlOATION. 

St.  1911,  p.  421,  legalizing  municipal  bonds 
authorized  by  a  vote  of  not  less  than  two- 
thirds  of  the  qualified  electors  voting  at  an 
election,  does  not  legalize  bonds  on  an  affirma- 
tive vote  of  two-thirds  of  the  electors  voting 
on  the  proposition,  but  less  than  two-thirds  of 
those  voting  at  the  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  i  935.*] 

8.  Municipal  Cobpobations  (i  835*)— Cuba- 
Tivx  AoTB— Validity  —  Municipal  Oobpo- 

BATIONB. 

A  curative  act  to  be  effective,  must  refer 
to  proceedings  which  the  I^egislature  might  In 
the  first  instance  regulate  and  control;  and 
hence  St  1911,  p.  421,  legalizing  municipal 
bonds,  does  not  validate  bonds  msuffi'ciently 
voted  under  a  municipal  charter,  the  issue  of 
such  bonds  being  a  munidpal  affair  over  which 
the  Legiolature  aas  no  controL 

[Ed.  Note.— For  other  cases,  sea  Munidpal 
Corporations*  Dec.  Dig.  f  93B.*] 

4.  WOBDS  AND  PHBASE&— "ObDINABT." 

"Ordinary"  means  methodical,  regular,  ac- 
cording to  established  order,  common,  nauiiJ, 
often  recurring. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  6,  p.  5027.] 

6.  Municipal    Corpobations    (|    911*}  — 

Bonds— AUTHOBITT  to  Issux. 

Long  Beach  City  Charter,  I  3,  subd.  11, 
authorizes  construction  and  repair  of  wliarvea 
and  i^ers,  but  does  not  authorise  bonds  there- 
for. Section  21  of  artlde  11  authorises  in- 
currence of  debt  for  public  improvements  on 
proceedings  conforming  to  general  laws.  Scld, 
that  there  is  authority  to  issue  bonds  to  con- 
struct a  pier,  but  not  to  repair  one. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dee.  Dig.  |  911.*] 

6.  Municipal  Cobpobations   (|  910*)  — 

Bonds— AUTHOBITT  to  Issub. 

Specific  charter  authority  to  issue  munici- 
pal bonds  exdudea  the  right  to  Issue  for  pur- 
poses not  specified. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  {  910.^] 

Application  by  the  City  of  Long  Beach 
for  writ  of  mandate  against  0.  O.  Boynton, 
city  clerk  of  the  city  of  Long  Beach.  Writ 
denied. 

StephoQ  G.  Long  and  Percy  Hlght  for  j>e- 
titioner.  H.  J.  Stevens  and  O'Melveney, 
Stevens  ft  Minikin,  for  respondent 

ALLEN,  P.  J.  It  appears  from  the  peti- 
tion: That  Long  Beach  Is,  and  was  at  all 
times  mentioned  in  the  petition,  a  charter 
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ci^.  That  In'  Februaxy  of  1010  the  council 
of  8Dch  dty  duly  adopted  resolutions  deter- 
mining that  the  public  Interest  aud  neces- 
sity demanded  the  acquisition,  construction, 
and  completion  by  the  dty  of  the  following 
named  pabllc  Im^vemoitB:  (1)  The  acqui- 
sition, construction,  and  completion  of  cer- 
tain repairs  upon  a  double-deck,  cylinder 
pier  belonglug  to  the  dty;  and  (2)  the  ac- 
quisition, construction,  and  completion  of  a 
new  pier  one  thousand  feet  In  length  at  a 
point  designated  In  said  city.  That  at  a  sub- 
sequent meeting  of  the  ooundl  an  ordinance 
was  duly  adopted  giving  notice  of  a  spe- 
cial election  to  be  held  In  said  city,  snbmlt- 
tlng  to  the  qualified  votera  the  proposition 
of  Incurring  an  indebtedness  in  the  amount 
of  $75,000  for  the  first  and  $50,000  for  the 
second  improvement  named,  and  further, 
that  boUi  of  the  Issues  did  not  exceed  15  per 
cent,  of  the  assessed  value  of  the  real  and 
personal  property  in  said  dty,  and  that  the 
cost  of  the  acquisition,  construction,  aud 
oompletlon  of  said  public  improvemmts  Is 
and  will  be  too  great  to  be  paid  out  of  the 
ordinary  annual  income  and  revenue  of  said 
munidpality.  That  by  said  ordinance  It 
was  further  provided  that  bonds  be  Issued 
for  each  of  the  said  Improvements,  one-for- 
tieth of  the  ptlndpal  and  the  Interest  at  the 
spedfled  rate  to  be  paid  annually,  and  pro- 
viding further  for  a  tax  levy  to  meet  such 
payments,  and  further  providing  for  all  of 
the  matters  {vovlded  by  the  charter  or  by 
the  general  law  for  the  holding  of  an  elec- 
tion pursuant  to  such  ordinance.  It  Is  fur- 
ther made  to  appear  that,  with  reference  to 
the  first-mentioned  Improvement,  more  than 
two-thirds  of  the  dectm  voting  at  said  elec- 
tion voted  "Yes";  that,  as  to  the  second 
proposition,  less  thian  two-thirds  of  those 
votbig  at  such  election,  but  more  than  two- 
thirds  of  those  voting  upon  the  proposition, 
voted,  "Yes";  that  the  first  levy  necessary 
tor  the  annual  payment  of  the  principal  and 
Interest  upon  the  bonds  has  been  made  and 
collected  without  protest  by  the  taxpayers; 
that,  subsequent  to  the  passage  of  the  ordi- 
nance^ another  ordinance  was  passed  pro- 
viding for  the  Issuance  of  dty  bonds  to  cov- 
er  the  amount  so  voted  at  such  election; 
that  the  city  clerk  refuses  to  attest  said 
bonds  and  dedlnes  so  to  do,  and  this  writ  Is 
sought  to  compel  the  attestation  Unreot 

[1]  Section  3  of  the  charter  of  the  dty  of 
Ijoi^  Beach,  defining  the  general  powers  of 
the  city,  contains  28  subdivisions.  In  the 
eighth  8ut)dlTl8lon  thereof,  with  reference  to 
supplying  the  dty  and  Its  inhabitants  with 
water  and  gas,  dectridty,  conduits,  or  rail- 
roads, or  with  dther.  It  Is  provided  that 
bonds  may  be  issued  for  the  acquisition  of 
fjuch  public  improvements,  and  that  two- 
thirds  of  the  votes  oast  on  the  question  of 
such  Issue  of  bonds,  if  In  the  affirmatlvet 
shall  be  sufficient  Subsequently,  in  the 
eleventh  subdivision,  the  power  to  construct 
■and  keep  In  r^alz  wharves  and  plera  ii 


provided  for,  no  refermce  being  there  made 
as  to  Issue  of  bonds,  or  the  number  of  votes 
requisite  In  the  event  of  the  issuance  of 
bonds  therefor.  In  section  21,  art  11,  of 
the  charter  it  Is  provided:  "Whenever  the 
council  shall  determine  that  the  public  ne- 
cessity requires  the  construction,  or  acqui- 
sition, or  completion  of  any  permanent  mn- 
oidpal  buUdlng,  *  ■  *  or  other  public 
improvement  or  utility,  the  cost  of  which, 
in  addition  to  the  other  expoidltures  of  the 
dty,  will  exceed  the  Income  aud  revenue  pro- 
vided tor  in  any  one  year,  they  may,  by 
ordinance,  submit  a  proposition  to  incur  a 
debt  tar  'that  purpose,  and  proceed  therdn 
as  provided  in  section  18,  article  xi,  of  the 
Constitution  of  this  state,  and  general  law 
or  laws  thereof."  The  graeral  law  of  tbe 
state  (St  1001,  p.  27)  In  section  8  provides: 
"  *  *  ■  It  shall  require  the  votes  of  tiro- 
thirds  of  all  tbe  voters  voUng  at  rach  sfpe- 
clal  election  to  authorise  the  Issuance  of  the 
bonds  heretai  provided."  This  section  has 
received  a  construction  by  the  Supreme 
Court  of  this  state  In  the  case  of  Law  v. 
San  Frandsco,  144  Cal.  384,  77  Pa&  1014* 
wherein  it  Is  determined  that  where  two 
propositions  were  snbmltted  that  eadi.  In 
order  to  carry,  must  reotfve  two-thirds  of 
all  the  Totes  cast  at  the  election,  and  that 
the  failure  of  one  to  carry  does  not  aCCect 
the  validity  of  the  other  which  has  recdved 
the  requisite  number  of  votes.  We  are  of 
opinion  that  a  fair  construction  of  the  char- 
ter of  the  dty  of  Lmig  Beadi  requires  us  to 
BKy  that  subdivision  8  of  sectiim  8  of  the 
charter,  wherein  it  spedfles  the  number  of 
affirmative  votes  requisite  to  carry  an  dec- 
tlon,  apirtles  only  to  the  matters  referred  to 
In  said  subdivldon  8.  To  say  that  snhffl- 
vlslfm  8,  with  referaice  to  the  requisite 
number  of  votes,  applies  to  the  In^rove- 
menta  spedfled  In  subdivision  11  and  sec- 
tion 21,  art  11,  would  be  to  establish  a  con- 
flict between  sections  8  and  21  of  the  di&r^ 
ter.  This  should  not  he  done,  if  both  sec- 
tions can  be  given  opmtive  effect  throutfi 
a  dUferent  construction.  We  hold,  therefore, 
that  as  to  the  itower  to  Inenr  Indebtedness 
and  to  Issue  bonds  for  the  chaiacter  of  Im- 
provun^ts  under  consideration,  section  21 
of  the  charter  applies,  and  the  proceedings 
In  connection  with  such  bond  Issue  miat  be 
In  pursuance  to  the  general  law. 

[2]  Nor  do  we  regard  the  curative  act  of  . 
1911  (St.  1911,  p.  421)  as  applicable  to 
the  matter  under  oonalderallon.  That  act 
provides  that  It  shall  not  operate  to  legalise 
any  bonds  of  any  munidpality  that  hare  not 
been  at  the  time  of  the  passage  of  that  act 
authorized  by  a  vote  of  not  less  thsn  two- 
thirds  of  the  qualified  electors  of  such  mu- 
nidpality voting  at  any  sudi  deetion.  It  be- 
ing conceded  that  less  than  two-thirds  of 
the  voters  voting  at  sndi  special  dection 
voted  In  favor  of  the  $6(^000  boud  Issue, 
such  defect  was  not  cured  by  the  legalizing 
act  last  above  referred  to.  We  are  of  optn.- 
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Ion,  therefor^  that  the  clerk  properly  re- 
fused to  attest  the  lasae  of  bonds  for  the 
$50,000  80  attempted  to  be  authorized  for 
the  construction  of  the  new  pier. 

[8]  As  to  the  first  proposition  InvolTing  the 
Issuance  of  bonds  In  the  amount  of  $75,000 
for  the  completion  and  repairs  of  an  exist- 
ing wharf,  It  la  urged  by  respondent  that, 
such  Improrement  being  a  municipal  affair, 
the  provisions  of  the  charter  with  reference 
thereto  are  controlling,  and  that  it  Is  not 
within  the  province  of  the  Legislature  to  le- 
galize, through  the  curatlTe  act  before  men- 
tioned, a  bond  Issue  not  authorized  by  the 
charter.  With  this  we  agree.  It  Is  well-set- 
tled law  that  a  curative  act  to  be  effective 
must  be  with  reference  to  proceedings  which 
the  Legislature  might  In  the  first  Instance 
regulate  and  control.  The  charter  In  this 
Instance  has  treated  fully  of  the  power  of 
the  corporation  to  Issue  bonds  in  connection 
with  the  wharves  of  the  city,  and  of  the 
conditions  and  CTiergencles  controlling  the 
Issuance  thereof.  This  being  a  mnnldpal 
affair,  the  provisions  of  the  charter  must 
control,  and,  unless  such  charter  provisions 
authorize  the  Issuance  of  bonds  for  such 
purposes,  the  L^islature  may  not  legalize 
bonds  which  are  violative  of  the  provi- 
sions of  the  charter.  This  leads  us,  then, 
to  determine  whether  or  not,  under  the  char- 
ter, authority  is  given  for  the  Issuance  of 
bonds  to  complete  repairs  upon  wharves  of 
the  dty.  It  la  insisted  by  respondent  that 
section  21  of  the  charter,  authorizing  the 
acquisition,  construction,  or  completion  of 
any  permanent  public  building,  or  other  pub- 
lic improvement,  and  the  Issuance  of  bonds 
therefor,  does  not  comprehend  repairs  Inci- 
dent to  such  Improvements,  and,  it  affirm- 
atively appearing  that  this  bond  Issue  of 
$75,000  was  sought  for  the  purpose  of  com- 
pleting repairs  only,  no  authority  Is  con- 
ferred by  section  21  to  issue  bonds  therefor, 
but  that  the  funds  requisite  for  such  re- 
paira  must  be  realized  from  a  general  tax 
levy.  While  the  general  powef  to  repair 
munctpal  public  property  Is  conferred  by  the 
charter,  the  power  to  issue  bonds  for  the 
cost  thereof  is  not  so  expressly  conferred. 
"It  Is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  pow- 
ers and  no  others:  (1)  Those  granted  In  ex- 
press  words;  (2)  those  necessarily  or  fairly 
Implied  In  or  Incident  to  the  powers  ex- 
pressly granted;  (3)  those  essential  to  the 
declared  objects  and  purposes  of  the  corpo- 
ration— not  simply  conv^lent,  but  indispen- 
sable. Any  tftlr,  reasonable  doubt  concern- 
ing the  existence  of  the  power  Is  resolved  by 
the  courts  against  the  corporation,  and  the 
power  la  denied."  Hyatt  v.  Williams,  14S 
Cftl.  S87,  84  Pac.  42,  and  authorities  cited. 
We  are  of  opinion  that  it  cannot  be  said 
from  the  language  of  the  ordinances  adopt- 
ed relative  to  these  bond  issues  that  the  Issue 
of  bimda  for  such  repairs  la  indispensable; 


the  language  of  the  ordinance  being,  "the 
cost  of  the  Improvements  will  be  too  great  to 
be  paid  out  of  the  ordinary  annual  income 
and  revenue  of  the  dty."  This  is  far  from  a 
declaration  of  matters  required  in  section  21 
of  the  charter,  which  provides  that  bonds 
may  be  issued  only  In  the  event  that  the  cost 
of  the  Improvement  contemplated.  In  addition 
to  the  other  expenditures  of  the  dty  will 
exceed  the*  Income  and  revenue  provided  for 
In  any  one  year.  The  charter  fixes  the  limit 
and  extent  of  the  Income  provided  In  any 
one  year  as  being  $1  upon  each  hundred  of 
the  valuation  of  assessed  property.  The 
language  of  the  ordinances  is  open  to  the 
construction  that  the  dty  council  have  de- 
clared that.  In  their  opinion,  the  cost  la  too 
heavy  to  be  borne  out  of  the  ordinary  rev- 
enue; in  other  words,  that  it  Is  inexpedient 
or  Inconvenient  to  so  Increase  the  tax  levy 
as  to  cover  the  cost  of  these  repairs. 

[41  The  word  "ordinary"  is  defined  by 
Webster  as  "methodical,  regular,  according 
to  established  order."  "Ordinary"  is  defin- 
ed as  "common,  usual,  often  recurring." 
Chicago  &  A.  R.  Co.  v.  House,  172  111.  601, 
50  N.  E.  151.  For  aught  that  appears,  the 
ordinary,  or,  in  other  words,  the  usual.  In- 
come of  Long  Beach  may  be  far  below  the 
amount  which  could  be  realized  under  a 
general  tax  levy.  We  cannot,  therefore,  say 
that  from  the  whole  record  it  appears 
that  a  necessity  did  exist  for  the  Issuance 
of  twnds  to  pay  for  such  repairs.  Assuming, 
without  deciding,  that  the  repairs  necessarily 
entailed  In  caring  for  a  public  Improvement 
may  be  said  to  be  essential  and  Incidental 
to  the  power  of  construction,  acquisition, 
and  completion,  and  that  to  deny  the  right 
to  issue  bonds  for  repairs  In  all  Instances 
might  render  nugatory  the  general  power  to 
keep  such  property  In  repair,  nevertheless, 
we  are  satisfied  that  no  power  la  vested  by 
the  charter  In  the  dty  of  Long  Beach  to  Is- 
sue bonds  for  repairs  to  public  property, 
unless  It  is  made  to  appear  that  the  same  is 
absolutely  necessary  for  the  preservation  of 
such  public  property.  Under  this  view,  we 
are  compelled  to  hold  that  the  $75,000  bond 
issue  here  involved  for  repairs  was  not  au- 
thorized by  the  charter,  and  that  no  duty 
devolved  upon  respondent  to  attest  either  se* 
ries  of  bonds  so  presented  and  Bought  to  be 
issued  by  petitioner. 

Peremptory  writ  denied. 

JAMES  and  SHAW,  JJ.  [8]  We  concur 
in  the  Judgment  and  In  all  that  Is  said  by 
the  presiding  Justice  referring  to  the  bonds 
proposed  to  be  Issued  to  secure  money  with 
which  to  build  a  new  pier;  L  e.,  the  $50,000 
issue.  As  to  the  bond  issue  proposed  to  be 
made  for  the  purpose  of  securing  $75,000  to 
cover  cost  of  repairs  on  the  pier  already 
constructed  by  the  dty  of  Long  Beach,  we 
are  of  the  opinion  that  the  provisions  of 
the  charter  do  not  expressly,  or  by  any  rea- 
BODabla  Implication,  ftutborlEe  t3a»  moolci- 
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pallty  to  Issue  bonds  for  sndi  a  purpose, 
and  that  any  necessity  wblcb  may  render 
the  making  of  such  repairs  Imperative  Is 
Immaterial,  and  cannot  be  considered. 

[I]  Where  It  Is  provided  that  a  bonded  In- 
debtedness may  be  created  for  spedfled  pur- 
poses, the  permission  and  authority  so  glT- 
en  Is  exclusive  of  evray  purpose  not  express- 
ly so  named.  The  municipality  of  Long 
Beach  may  lawfully  Issue  bonds  to  obtain 
funds  frith  whldi  to  construct  a  wharf  or 
pier,  but  wben  such  whaxf  or  i^r  Is  once 
constructed,  the  cost  of  maintenance  thereof 
and  repairs  thereon  must  be  paid  from  the 
ordinary  revenue  of  the  dty,  which  Is  the 
revalue  obtained  the  exerdse  of  the  pow- 
er to  raise  funds  for  general  municipal  pur- 
poses by  annual  tax  levy  within  the  max- 
imum rate  fixed  by  law  as  the  limit  of  su<di 
levy. 


CALKINS  et  aL  v.  MONROE,  Superior  Judge. 

(Civ.  1,026.) 

(District  Court  of  Appeal,  Second  District, 
California.   Oct  27,  1911.) 

1.  JUDOUSm  (I  303*)— AUBNDMSNT  AND  COB- 

XEOXIOn  —  Mattebs  Aushdablb — "Matk- 

UAXXT." 

A  court  may  at  any  time  correct  a  Judg- 
ment as  to  immaterial  matters  occasioned  by 
inadvertence;  but  this  right  ^does  not  exist 
where  such  amendment  matenallv  affects  the 
rights  of  litigants  objecting  thereto,  using  the 
word  "materially"  to  mean  affectiur  thenghts 
of  objecting  litigants. 

[Ed.  Note—For  other  cases,  see  Judgment, 
Cent  Dig.  i  6»4;  Dec  Dig.  |  m* 

For  other  definitiona,  see  Words  and  Phras- 
es, vol  6,  pp.  4408-4409.] 

2.  Exceptions,  Bill  of  (|  &3*)~Fbooeed- 
ikos  to  compkl  slonatdbe. 

Applicants  for  mandamus  to  compel  the 
judge  of  a  trial  court  to  sign  a  bill  of  excep- 
tions averred  that  after  judgment  the  court 
amended  the  judgment,  and  decreed  certain 
rights  to  a  party  substituted  at  trial  in  lieu  of 
one  of  the  litigants;  that  the  applicants  ap- 
plied in  due  time  for  settlement  of  a  bill  of 
exceptions  inTolving  the  right  to  amend  the 
Judgment,  and  the  return  of  the  trial  judge 
showed  that  he  had  refused  to  sign  It;  but 
neither  the  application  nor  return  showed 
whether  the  amendment  was  material  to  the 
applicants'  rights.  Seld,  that  the  rights  of  all 
parties  would  be  best  subserved  by  a  signature 
to  the  bill  of  exceptions,  so  that  the  whole  mat- 
ter might  be  submitted  on  appeal,  and  that  a 
peremptory  writ  issue. 

[Ed.  Note.— For  otber  cases,  see  Exceptions, 
Bill  of,  Gent  Dig.  U  80-88;  Dec.  Dig.  f  63.*1 

Mandamus  by  C  (X  GaUclns  and  another 
against  Charles  M<mroe,  Judge  of  the  Su- 
perior Court  In  and  for  the  County  of  Los 
Angeles.  Peronptory  writ  to  Issue. 

Willis  &  Boblnson  and  W.  W.  Kaye,  for 
petitioners.   Wm.  Chambers,  for  respondent 

PER  CURIAM.   It  Is  averred  by  petltUm- 
that  a  certain  judgment  was  rendered 


by  the  superior  court,  to  an  actloo  and  iwo- 
ceedlng  to  wblcb  petltlonwi  were  parties. 
In  August,  1910;  that  thereafter.  In  Felnn- 
azy,  1911,  the  court  amended  tiie  Judgment 
In  certain  respects,  notably  In  that  It  de- 
creed and  adjudged  certain  rights  to  a  party 
substituted  In  Ueu  of  one  of  tbe  litigants 
at  the  time  of  the  trial,  and  within  due 
time  after  the  amendment  petlttoners,  after 
notice  of  appeal,  applied  to  the  court  to 
setUe  a  bill  of  exceptions  Involving  the  right 
of  the  court,  under  tbe  circumstances  of  the 
cas^  to  amend  the  Judgment  This  Mil  of 
exceptions  the  court  refused  to  sign,  uptm 
the  theory,  as  appears  from  the  return  <tf 
tbe  Judges  that  the  amendment  to  the  Judg- 
ment was  not  such  as  In  any  wise  afTected 
the  rights  of  petlticmers,  and  that  the  efiTect 
of  the  decree  was  to  cast  upon  petitioners,  or 
their  property,  no  burden,  other  than  tbat 
imposed  by  the  original  decree,  which,  it  la 
claimed,  settled  and  determined  petttUmos' 
rights  to  the  property. 

[1]  It  may  be  assumed  that  the  court 
may  at  any  time  correct  a  Jndgmoit  as  to 
Immaterial  matters  occasioned  by  Inadver- 
tence, but  that  this  r^ht  does  not  exist, 
should  such  amendment  materially  atTect 
the  rights  of  litigants  objecting  to  such 
amendment  The  question,  thereCore,  fbr 
determination  npon  this  application  Is  as 
to  the  matwlallty  of  the  matters  Involved 
in  the  amoidment  to  the  judgment;  and 
when  we  say  "materiality"  we  mean  to  say, 
as  affecting  the  rights  of  objecting  Iltgants. 
It  Is  not  made  <dear,  either  by  the  petition 
or  by  the  return,  whether  or  not  this  amend- 
ment was  made  on  account  of  any  inadvert- 
ence, and  was  Immaterial,  In  so  far  as  pe- 
titioners* rights  were  concerned.  Nor  can 
the  same  be  determined  wlthont  a  careful 
examination  of  the  pleadings,  report  of  the 
referee,  and  the  original  judgment,  in  con- 
nection with  the  amendment  These  matters 
are  not  presented  to  the  court  upon  thla 
application;  nor  has  the  respondent  made 
It  clear  to  us  that  In  tbe  ordering  of  the 
amendment  he  was  within  the  rule  permit- 
ting such  an  amendment  as  to  Immaterial 
matters. 

[2]  Our  Supreme  Court  has  said  that  whea 
a  trial  court  Is  In  doubt  as  to  the  right  of  a 
party  to  have  a  bill  of  exceptions  or  state- 
meut  of  the  case  settled,  because  the  same 
has  not  been  presented  within  time,  the  bet- 
ter practice  Is  for  the  trial  court  to  sign 
the  bill  of  exceptions  or  statement,  subject 
to  objections  thereto,  the  evidence  in  sui>- 
port  of  which  should  be  Incorporated  In  a 
bill  of  exceptions,  so  that  the  appellate  court 
up<m  appeal  will  be  In  a  position  to  deter- 
mine whether  or  not  such  statement  or  bill 
was  presented  for  signature  within  time. 
Gay  V.  Torrance,  143  Cal.  17,  18,  76  Pac 
717.  This  rule  la  no  donbt  based  upon  tbe 
theory  that  it  la  the  policy  of  the  law  to 
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protect  the  right  of  appeal,  which  might 
In  certain  cases  be  materially  affected  or 
destroyed  by  a  refusal  of  the  court  to  sign 
bills  or  statements,  and  that  if,  upon  the  ap- 
peal, It  Is  made  to  appear  that  the  bill  or 
statement  was  not  within  the  time  required 
It  la  within  the  province  of  the  appellate 
court  to  dismiss  the  appeal,  or  to  refuse  to 
entertain  questions  InvolTed  in  such  bill  or 
statement  For  this  reason,  it  appears  to 
us  that  the  rights  of  all  parties  are  best  sub- 
served by  the  trial  court  signing  the  blU  of 
exceptions  presented,  under  the  rule  above 
stated,  to  the  end  that  the  whole  matter 
may  be  submitted  to  this  court  upon  the 
appeal,  in  which  will  be  presented  and  he- 
fore  us  all  of  the  pleadings,  reports,  and 
Judgment,  an  Inspection  of  which  will  enable 
us  the  better  to  understand  and  determine 
correctly  the  questions  Involved. 

It  is  therefore  ordered  that  the  peremptory 
writ  issue  as  prayed  for. 


OUHAEB  et  dx.  t.  BBLI& 

(Snpreme  Court  of  Colorado.    Dec.  4,  1911. 
ReheaxlDB  Denied  Dec  4,  1911.) 

1.  JUDQMENT    (i    143*)— DEFAXTLT— YACATIHO 

—Excusable  NEaLEcr. 

A  defendant  who  was  out  of  the  state  was 
served  by  leaving  lummonB  with  hli  wife,  and 
■tie  did  not  notify  him  of  the  suit  until  the 
time  for  the  filing  of  an  appearance  had  near- 
ly expired.  He  immediately  took  steps  to 
have  his  attorney  file  an  appearance.  Held 
that,  under  Rev.  Code,  i  81,  prodding  that, 
io  the  furtherance  of  justice,  the  court  may 
relieve  a  party  from  a  judgment  taken  agaicst 
him  through  excusable  neglect,  the  neglect  of 
defendant  was  excnsable,  and  he  was  enti- 
tled to  have  a  default  vacated. 

[Ed.  Note^For  other  eaaei.  see  Judgment. 
Cent  Dig.  I  272;  Dec.  Dig.  |  148.*] 

2.  JuDOMBHT  (8  148*)— Dbfattlt— Vacating 

— EXCTTBABU  NEOLIOT. 

Where  a  enit  was  brought  against  both 
the  husband  and  wife,  and  personal  service 
was  had  only  upon  the  wife,  and  she,  expect- 
ing that  her  husband,  who  was  without  the 
state,  woald  return  in  sufficient  time  to  at- 
tend to  the  matter,  failed  to  notify  him  until 
It  was  too  late  for  him  to  have  an  appear- 
ance filed,  her  neglect,  in  view  of  the  fact  that 
she  was  unacquainted  with  bnsiness  and  her 
husband  had  always  acted  as  her  agent,  waa 
excusable,  under  Sev,  Code,  {  81,  providing 
that  the  court  may,  in  the  furtnerance  of  jus- 
tice, relieve  a  party  from  a  judgment  taken 
against  bim  through  mistake,  excusable  neg- 
lect, or  the  like. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  i  272;  Dec  Dig.  B  143.*] 

S.  JuDouENT  (8  145*)  —  Default  — Sbttirg 
Aside— MsBiTOBiooB  Defense— Necessity. 
Before  a  defendant  Is  entitled  to  have  a 
default  against  him  set  aside,  he  must  show 
a  defense  to  the  action,  which  is  substantial, 
not  technical  or  frivolous,  and  which  may 
change  the  result  upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  m,  29S-29&;  Dec  Dig.  ri4S.*] 


4.  JuDaincHT  (f  145*)- Detault- Sbttzko 
Aside— Mehitobioub  Dbfensk— Sutfioien- 
OT  or  Showing. 

A  showing  by  defendant  against  whom  a 
default  had  been  taken,  that  the  notes  In  snit 
were  due  more  than  nine  years  before  the 
commencement  of  the  action,  that  plaintiff 
received  them  long  after  they  were  due,  and 
that  defendant  had  expended  money  on  behalf 
of  the  original  holders,  and  that  ^aintiff  had 
converted  collateral  given  to  secure  the  notes, 
was  a  sufficient  showing  of  a  meritorious  de- 
fense to  entlde  defendant  to  a  vacation  of  the 
default 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  271,  292-295;  Dec  Dig.  S  145.*] 

6.  JODQUENT    (I  143*)— DXFAUIA^YACATIHG 

— Statutk, 

Defendants,  who  were  husband  and  wife, 
failed  to  appear  within  the  time  limited,  ow- 
ing to  the  failure  of  the  wife  to  notify  her 
husband  of  the  exietence  of  the  snit  A  few 
days  after  the  default  and  before  judgment 
defendants  moved  for  a  change  of  venue. 
Without  notice  to  defendants,  this  motion  was 
stricken  from  the  files,  and  judgment  rendered 
in  favor  of  plaintiff.  Defendants  moved  to  set 
aside  the  judgment  and  default,'  and  made  a 
showing  of  a  meritorious  defense.  Held  that 
under  Rev.  Code,  S  81,  providing  that,  in  the 
furtherance  of  jostlce,  the  court  ma:^  relieve 
a  par^  from  a  judgment  taken  against  him 
through  excusable  neelect  and  in  view  of  sec- 
tion 478,  providing  that  all  provisions  of  the 
Code  shall  be  liberally  construed  to  assist  par- 
ties in  obtaining  justice,  the  default  judgment 
should  be  set  aude,  and  defendants  allowed 
to  answer. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  272;  Dec  Dig.  f  148.*] 

6.  APPF.AI:,  AND  Ebbob  (}  967*)— JuDomiTT 
(8  139* )  —  Review  —  DisoKvnoir  or  Tbial 
Court— Opbnino  Default. 

While  the  vacating  of  a  default  rests 
within  the  discretion  of  the  trial  court  such 
discretion  is  a  legal  discretion,  and  not  an 
arbitrary  one;  and,  when  the  appellate  court 
is  convhiced  that  such  discretion  has  not  been 
properly  exercised,  it  may  sevlew  the  Judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3823;  Dec  Dig.  {  957;* 
Judgment,  Cent  Dig.  H  265-^08;  Dec  Dig.  f 
13»,*1 

Oabbert  and  Garrigues,  JJ.,  dissenting. 

Ea  Banc  Error  to  District  Court,  Bl  Paso 
County;  Robert  B.  Lewis,  Judge. 

Action  by  Dennlstoun  M.  Bell  against  A. 
R.  Gumaer  and  wife.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded. 

Btchardstm  &  Hawkins,  for  plalntlflh  In 
KTor.  Ltmt,  BroobI  &  micox,  for  defendant 
in  error. 


MUSSER,  J.  On  July  12,  1905,  an  action 
was  commenced  by  the  defendant  in  error  as 
plaintiff  against  the  plalntieFs  in  error  as  de- 
fendants in  the  district  court  of  El  Paso 
county  upon  two  promissory  notes,  each  dat- 
ed October  18,  1894,  the  one  for  the  sum  of 
$4,800,  the  other  for  the  sum  of  $2,500,  pay- 
able, respectively,  in  fifteen  months  and  one 
year  after  date,  with  Interest  at  6  p«r  cent 
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per  anntun.  On  July  18,  1005.  summoDs  In 
said  action  was  served  upon  tbe  defendant 
A.  R.  Oomaer  by  leaving  a  copy  of  tbe  sum- 
mons and  complaint  In  the  action  at  his 
usual  place  of  abode  in  Fremont  county 
wltb  a  member  of  his  family  residing  with 
him  over  the  age  of  15  years,  to  wit,  bis 
wife,  the  defendant  B.  L.  Gumaer,  and  at 
the  same  time  service  was  made  on  the  wife. 
Tbe  defendants  bad  until  and  including  tbe 
whole  of  tbe  17th  day  of  August,  at  least, 
in  which  to  appear  In  the  said  action.  No 
appearance  having  been  made  by  these  de- 
fendants, default  was  entered  against  them 
on  tbe  18th  day  of  August  On  the  21st  day 
of  August,  tbe  20th  being  Sunday,  the  de- 
fendants filed  a  motion  for  change  of  venue 
to  Fremont  county,  on  the  ground  that  tbe 
plaintiff  w^s  a  resident  of  the  state  of  New 
York,  and  the  defendants  were  residents  of 
Fremont  county,  in  which  county  service 
was  made  upon  th«n,  and  the  notes  were 
payable  in  tbe  state  of  New  York,  as  appear- 
eil  from  tbe  complaint  This  motion  was 
supported  by  affidavit  as  well  as  by  the 
sheriff's  return  and  complaint  On  the  2Sth 
day  of  August  tbe  court,  on  motion  of  plain- 
tiff, without  any  notice  to  the  defendants, 
struck  the  motion  for  change  of  venue  from 
the  flies,  and  on  tbe  same  day  entered  Judg- 
ment against  the  defendants  in  tbe  sum  of 
$11,545.  In  due  time  tbe  defendants  filed 
a  motion  to  set  aside  tbe  Judgment  and  de- 
fault, and.  in  support  of  this  motion,  the  fol- 
lowing facts  appeared  from  affldaTlts  filed 
to  support  thereof: 

The  defendant  A.  R.  Gumaer.  at  the  time 
of  the  service  of  said  summons,  was,  and 
for  some  time  prior  thereto  had  been,  ab- 
sent from  the  state  of  Colorado,  and  in  tbe 
state  of  New  York.  He  expected  to  return 
home  about  August  lOtb  from  New  York  and 
so  informed  tils  wife,  and  for  that  reason 
she  retained  the  snmmons  and  comjdalnt 
Intending  to  deliver  them  upon  her  husband's 
return.  He  did  not  return  on  the  lOtb  day 
of  August,  as  expected,  and  afterwards  bis 
wife  learned  that  he  did  not  expect  to  re- 
turn for  some  time,  and  on  the  18th  day  of 
August  she  mailed  tbe  summons  and  com- 
plaint to  her  husband  In  New  York,  inform- 
ing him  that  tbey  had  been  delivered  to  her. 
Upon  their  receipt  he  immediately  mailed 
them,  by  special  delivery  letter,  to  his  at- 
tmney  tai  D^ver,  instructing  htm  to  at 
once  enter  an  appearance  In  the  cas&  The 
attorney  received  tbe  letter  with  tbe  papers 
about  6  o'clock  p.  m.  on  Saturday,  August 
lOtb,  and  immediately  called  by  telephone 
for  the  district  clerk  and  the  attorney  for 
plaintiff  at  Colorado  Springs,  but  could  not 
reach  either  of  them.  Tbe  attorney,  being 
unable  to  reach  the  parties  at  Colorado 
Springs,  mailed  tbe  motion  for  change  of 
venue  to  the  derk  of  tbe  District  Court  at 
Colorado  Springs  on  Saturday,  Ai^ust  19th, 
to  be  filed,  and  at  the  same  time  a  copy  there- 
of to  maintUTs  attOTMr.  On  Monday,  Au- 


gust 2lBt,  tbe  derk  called  up  the  attorney 
at  Denver,  and  informed  him  that  a  default 
had  been  entered  in  tbe  case,  but  no  Judg- 
ment Thereafter  some  correspondence  took 
place  between  tbe  respective  attorneys.  A. 
R.  Gumaer  had  always  acted  for  and  as  the 
agent  of  his  wife  in  all  business  matters,  and 
she  had  no  knowledge  of  tbe  defendant's  de- 
fense to  the  action,  or  the  subject-matter 
thereof.  She  was  without  business  experi- 
ence, and  waited  for  her  husband's  return, 
expecting  that  be  would  take  charge  of  the 
litigation.  An  affidavit  of  tbe  defendants 
stated  that  tbey  had  a  good  and  valid  de- 
fense to  the  complaint;  that  they  were  In 
no  way  indebted  to  the  plaintiff;  that  & 
small  payment  Indorsed  on  said  notes,  as 
of  July  18,  1889,  had  been  made  to  the  orig- 
inal holder;  that  they  bad  come  to  the  hands 
of  the  plaintiff  and  his  Immediate  predeces- 
sor in  title  from  the  original  holder  many 
years  after  tbey  became  due,  subject  to 
offsets  ajiA  coon tercl  alms,  In  favor  of  the  de- 
fendants, and  set  up  In  detail  a  long  state- 
ment of  their  allied  def^ises,  offsets,  and 
counterclaims  to  tbe  said  notes  arising  out 
of  numerous  transactions  with  the  original 
bolder  tlurongb  many  years.  The  affidavit 
of  merits  was  supplemented  by  the  affidavit 
of  tbe  defendant's  attorney,  stating  that, 
from  the  statements  made  to  him  by  Hr. 
Gumaer,  he  tKlieved  that  tbe  def^dants  had 
a  good  and  valid  defuse,  and  that  there 
should  be  an  accounting  between  tbe  parties. 
Tbe  motion  to  vacate  the  Judgment  and  de- 
fault was  denied  by  tbe  court  on  September 
14,  1906,  and  to  review  the  Judgment  and  the 
action  of  the  court  In  denying  the  motion  the 
defendants  have  brought  the  case  here  on 
error.  Tbe  effect  of  tlie  filing  of  the  motitm 
for  change  of  venue,  after  the  default  and  be- 
fore the  entry  of  Judgment,  will  not  be  con- 
sidered because  deCendanta  asked  to  be  per- 
mitted to  answer. 

[1]  Section  81,  Rev.  Code,  iffovldee  for  the 
allowance.  In  fnrthorance  of  Justice,  of 
ameudmrats,  enlargement  of  time  to  plead, 
correction  of  mistakes,  etc.,  and  that  tbe 
court  may,  upon  sucb  terms  as  may  be  Just 
and  upon  payment  of  costs  relieve  a  party 
from  a  Judgment  order,  or  other  proceeding 
taken  against  him  through  mistake,  Inadvert- 
ence,  surprise,  or  excusable  n^lect  The  de- 
fendants were  duly  served  with  summons  In 
the  action,  and  It  was  neglect  on  their  part, 
under  the  circumstances.  If  tb^  failed  to  re- 
spond thereto  within  the  time  required  by 
law.  Tbe  first  actual  knowledge  appearing 
in  tbe  record  that  the  defendant  A.  R,  Gu- 
maer had  of  the  service  of  tbe  papers  was 
after  August  IStli,  such  a  length  of  time  after 
that  date  as  was  required  for  tbe  papers  to 
reach  him  by  mail  from  Florence,  Colo.,  to 
New  York.  On  this  point  the  affidavit  la  not 
specific  enough  to  satisfy  plaintiff,  but,  with- 
out being  unduly  critical  and  technical  and 
ascribing  to  defendants'  bad  faith  and  an 
effort  to  deceive  the  court,  no  other  oondo- 
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slon  am  be  fslrly  drawn  from  it,  for,  on  the 
whole,  It  appears  to  be  a  narration  of  what 
Mrs.  Onmaer  did  with  ref  er^ce  to  the  matter 
after  recelvlng.die  papers.  The  plaintiCC  took 
his  default  on  the  18th,  the  first  day  that  be 
could  do  BO.  To  have  saved  It,  the  motion  for 
a  change  of  v^ne  ooght  to  have  been  filed  on 
Angnst  17th.  The  time  Intervening  between 
his  receipt  of  the  papers  and  the  last  day 
for  appearance  was  to  be  compnted  In  honrs, 
and  he  was  away — the  distance  from  Colora- 
do to  New  York.  In  hie  affidavit  he  says 
that,  when  he  received  the  papers,  he  made 
a  mistake  in  computing  the  time  in  which 
he  had  to  appear  in  the  action,  and  thought 
that  the  papers  would  reach  the  attorney  by 
mail  in  time  for  an  appearance,  though  he 
does  not  state  how  or  in  what  manner  he 
made  tbe  mistake.  The  fact  that  Gnmaer 
knew  the  notes  were  in  an  attorney's  hands 
for  collection  about  three  months  before  ttie 
action  was  brought  can  have  no  bearing  in 
showing  the  quality  of  tbe  neglect  after  tbe 
action  waa  commenced  and  process  served. 
Whatever  n^lect  there  was  on  the  part  of 
A.  R.  Gnmaer  prior  to  the  time  that  he  re- 
ceived the  papers,  so  far  as  this  record  shows 
was  but  constructive  nes^ect,  If  such  a  term 
be  permitted,  or  imputed  neglect,  if  the  n^ll- 
gence  of  bis  wife  can  be  Imputed  to  him. 
As  soon  as  he  received  the  papers,  he  evinced 
at  once  a  desire  to  defend  the  action.  After 
the  default,  in  response  to  the  notice  of  his 
attorney,  he  came  liome  qnlckly,  put  tbe  at- 
torney in  possession  of  the  facts  and  bis  de- 
fense, and  had  the  motion  to  set  aside  the 
default  and  Judgment  made  promptly  filed 
and  heard.  If,  on  the  whole  showing  as 
made,  in  view  of  the  manner  of  service, 
Gnmaer's  absence  from  the  state,  flie  very 
abort  time  that  the  appearance  of  defoidanta 
was  delayed,  tbe  fact  that  plaintiff  was  not 
disadvantaged  thereby,  his  neglect  was  not 
excusable  witiiin  the  spirit  of  our  Ciode,  as 
hereinafter  shown,  then  excusable  neglect 
cannot  be  recognized. 

[2]  The  wlf^  B.  L.  Gumaer,  Is  shown  to 
have  been  without  business  experience;  Her 
husband  was  her  agent  hi  the  conduct  of  her 
business,  and  she  relied  and  depended  on 
him.  He  had  carried  on  the  transactions  con- 
cwnlng  these  old  notes  and  tb6  transacUons 
oat  of  which  arose  the  alleged  defense  there- 
tOf  and  she  had  no  knowledge  of  them.  She 
expected,  and  it  is  shown  tiiat  she  had  a  right 
to  expect,  tiiat  her  husband  would  return  by 
the  10th  of  August;  In  ample  time  to  appear 
in  the  actiMm  and  make  defense.  When  he 
did  not  omie,  and  learning  that  he  would  not 
return  tot  some  time.  Inexperienced  In  busi- 
ness and  accustomed  to  rely  on  her  husband, 
she  did  what  sudi  a  woman  was  likely  to 
^(H-eent  the  papers  to  blm  for  attention,  in- 
forming him  that  tiiey  had  be^  delivered  to 
ber.  Her  neglect,  such  as  ft  was,  was  unin- 
tentional and  apparently  ignorantly  done, 
and  committed,  so  doubt,  In  endeavoring  to 
do  what  she  thon^t  was  best  to  do.  This 


recOTd  does  not  disclose  bat  that  ber  negli- 
gence was  the  result  of  the  best  Impressions 
of  an  Inexperienced  woman,  accustomed  to 
rely  an.  her  husband.  Under  such  circum- 
stances, tbe  degree  of  negligence  in  tbe  wife 
cannot  be  meeinired  as  though  she  were  a 
stranger  dependent  on  herself.  Her  conduct 
brought  ill  only  to  herself  and  ber  husband. 
Her  husband  was  excusable.  Both  have 
shown  merit  If  he  Is  let  in  to  defend  end 
his  wife  not,  the  result  may  be  a  Judgment 
in  his  favor,  or  a  greatly  reduced  one  against 
him.  Then  would  the  present  Jadgment 
agataist  the  wife  stand  only  as  a  penalty 
against  her  for  unintentionally  managing  the 
matter  so  that  she  foiled  two  or  three 
days  In  getting  in  an  appearance.  ESeven 
thousand  dollars  la  too  great  a  penalty  for 
sncb  a  slight  ofFense,  when  under  the  Code 
reasonable  terms  could  have  been  Imposed, 
and  the  possibility  that  such  an  Injustice 
may  be  worked  out  Is  enough  to  excuse  this 
woman,  and  to  let  ber  in  with  her  husband 
to  defend. 

[3]  But  the  authorities  bold  that  It  Is  not 
sufficient  to  show  that  the  neglect  which 
brought  about  the  default  la  excusable.  The 
defendant  must  also  show  a  meritorious  de- 
fense to  the  action.  It  is  sufficient  to  show 
that  the  Aetenae  Is  prima  fftde  meritorious, 
and  must  be  stated  so  that  the  court  will  be 
enabled  to  see  that  It  Is  not  frivolous.  Where 
a  merltortous  defense  Is  shown  to  part  of 
plalntUTs  cause  of  action,  it  is  sufflcioat  0 
Bncy.  PI.  ft  Pr.  185-188.  It  Is  said  that, 
when  a  sworn  answer  Is  filed.  It  will  be  ac- 
cepted as  a  safflclent  affidavit  of  merits,  and 
it  will  be  examined  by  the  court  only  to  de- 
termine whether  it  Is  frivolous  and  not  to 
ascertain  whether  It  will  prevail  it  estab* 
llshed  on  a  new  trial,  nnless  It  is  apparent 
that  It  cannot  possibly  prevail.  Id.  188.  In 
line  with  these  expressions,  our  Court  of  Ap- 
peals, on  the  question  of  showing  merits  said: 
''There  must  be  suffident  showing  to  tbe  court 
to  demonstrate  the  possibility,  at  least,  that, 
If  the  Judgment  was  vacated  and  a  new  trial 
liad,  the  result  would  be  different."  Donald 
v.  Bradt.  15  Colo.  App.  414.  416.  62  Pac  580. 
681.  From  tUia  it  Is  seen  that  If  the  showing 
is  of  a  defense  that  is  substantial,  not  tech- 
nical, meritorious,  not  frivolous,  and  that 
may  change  the  result  upon  trial,  it  Is  suffi- 
cient. We  cannot  pause  to  ana^ze  In  tbta 
opinion  the  long  affidavit  filed,  nor  try  tbe 
case  in  advance. 

[4]  The  showing  demcmstrates  tbe  possibili- 
ty, at  least,  that  on  the  trial  the  result  will 
be  different^  and  is  substantial  and  meritori- 
ous in  the  sense  that  such  a  showing  is  re- 
quired to  be.  The  notes  sued  on  in  this  case 
were  each  due  more  than  nine  years  before 
the  commencement  of  the  action.  They  came 
Into  the  hands  of  the  plaintiff's  father  from 
the  original  holder  several  years  after  they 
became  dn^  and  the  showing  is  that  many 
transactions  took  place  between  the  original 
bolder  and  tbe  defendants  before  the  notes 
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were  transferred,  giving  rise,  It  Is  claimed, 
to  liabilities  chargeable  against  tbe  notes. 
Money  was  paid  out  by  the  defendant  A.  B. 
GtunaOT  for  tbe  use  of  tlie  original  holder  at 
his  request  It  la  said.  Collateral  of  Talue  be- 
longlns  to  the  said  defendant  and  securing 
the  notes  is  alleged  to  hav^  been  converted 
by  tbe  plaintiff  to  his  own  use,  all  of  which 
clearly  demonstrates  that  In  Justice  and  fair- 
ness the  defendants  ought  to  have  had  an  op- 
portunity to  be  heard  and  submit  their  claims 
against  the  old  notes  to  the  court  for  adjudi- 
cation. The  views  herein  expressed  with  re- 
gard to  this  case  are  in  barmoi^'  and  are  sup- 
ported by  the  spirit  of  our  Code  and  the  In- 
tendments of  section  81. 

[5]  Section  478,  Rev.  Code,  says  that  the 
provisions  of  the  Code  and  all  proceedings 
under  it  shall  be  liberally  construed  to  assist 
the  parties  In  obtaining  justice.  In  6  Eucy. 
of  PI.  &  Fr.  154,  it  is  said  that  "a  statute 
providing  for  the  opening  or  vacation  of  a 
judgment  by -default  Is  remedial  and  should 
be  liberally  construed  by  the  courts,  especial- 
ly in  those  cases  where  such  a  construction 
Is  calculated  to  advance  justice."  Section  81 
of  our  Code  Is  practically  the  same  as 
what  was  formerly  tbe  sixty-eighth  section 
of  the  practice  act  of  California,  and  the 
portion  thereof  relating  to  a  relief  from  a 
judgment  or  order  on  account  of  inadvert- 
ence, surprise,  or  excusable  neglect  Is  pre- 
cisely the  same  in  both.  Speaking  of  this 
section,  the  court  said  in  Roland  v.  Kreyen- 
hagen,  18  Cal.  455:  "The  power  of  the  court 
should  be  freely  and  liberally  exercised  un- 
der this  and  other  sections  of  the  act  to 
mold  and  direct  its  proceedings,  so  as  to 
dispose  of  cases  upon  their  substantial  mer- 
its, and  without  unreasonable  delay,  regard- 
ing mere  technicalities  as  obstacles  to  be 
avoided,  rather  than  as  principles  to  which 
effect  is  to  be  given  in  derogation  of  sub- 
stantial right  *  *  *  It  can  also  usually 
prevent  unjust  or  unfair  advantages  or  seri- 
ous injury  arising  from  casuallties  or  Inad- 
vertence. The  design  of  tbe  act  was  to  call 
Into  requisition  Its  equitable  powers  In  this 
respect"  And  in  Watson  v.  S.  F.  &  H.  H. 
R.  R.  Co.,  41  Cal.  17,  speaking  of  applica- 
tions for  relief  against  default  judgments,  it 
Is  said  that:  "Applications  of  this  character 
are  addressed  to  the  discretion — the  legal 
discretion — of  the  court  In  which  the  default 
has  occurred,  and  should  be  disposed  of  by 
It  as  substantial  justice  may  seem  to  require. 
Each  case  must  be  determined  upon  Its  own 
peculiar  facta,  for  perhaps  no  two  cases  will 
be  found  to  present  the  same  circumstances 
for  consideration.  As  a  general  rule,  how- 
ever, In  cases  where,  as  here,  the  applica- 
tion is  made  so  Immediately  after  default  en- 
tered as  that  no  considerable  delay  to  the 
plaintiff  Is  to  be  occasioned  by  permitting 
a  defense  on  tbe  merits,  the  court  ought  to 
incline  to  relieve.  The  exercise  of  the  mere 
discretion  of  tbe  .court  ought  to  tend  In  a 
reasonable  degree,  at  least,  to  bring  about  a 


judgment  on  tbe  very  merits  of  the  case; 
and.  wh^  the  circumstances  are  such  as  to 
lead  the  court  to  hesitate  upon  tbe  motion 
to  open  the  default,  it  Is  better,  as  a  general 
rale,  that  tbe  doubt  sbonld  be  resolved  in 
favor  of  the  application.*' 

Viewing  the  present  case  in  tbe  light  of 
these  authorities  and  IntendinentB  of  Uie 
Code,  what  Is  there  to  show  that  justice  was 
done  by  not  setting  aside  this  judgment  and 
permitting  the  defendanta  to  put  in  their 
defense  and  the  cose  to  be  beard  on  its  sub- 
stantial merits?  While  tbe  defendants  were 
guilty  of  neglect,  yet,  In  the  light  of  all  the 
circumstances  of  the  cas^  It  can  truly  be 
said  to  be  excusable.  They  have  shown  suf- 
licirat  merit  as  has  been  seen.  .It  has  not 
been  pointed  out,  nor  can  it  be  perceived, 
that  any  Injustice  would  have  been  wroi^bt 
to  plaintifC  had  the  judgment  been  set  aside 
on  September  14tb.  True,  if  the  defendants 
had  been  let  In  and  tbe  case  tried  in  Sep- 
tember, he  may  not  have  obtained  as  lai^ 
a  judgment  as  be  had  obtained  by  default 
a  few  days  before,  In  August,  or  be  may 
have  been  defeated  altogether.  For  plaintiff 
to  have  lost  out  on  a  fair  trial  is  not  an  in* 
Justice.  If  error  would  have  been  committed 
against  him,  be  had  the  right  to  have  It  cor- 
rected on  review.  The  truth  is.  Ills  position 
was  in  no  manner  prejudiced  by  the  short 
delay  of  defendants — Indeed,  it  could  not  be. 
He  was  Just  as  able  to  prove  his  case  on 
September  14th  as  he  had  been  on  August 
2oth.  If  his  cause  was  Just,  he  no  doubt 
would  have  prevailed.  If  his  cause  was  un- 
just, he  ought  not  to  have  prevailed.  On  tbe 
other  band,  great  Injustice  may  have  been 
done  defendants  by  denying  this  motion.  It 
is  possible  that  the  defendants  would  have 
prevailed,  or  they  may  have  succeeded  In 
materially  lessening  the  Judgment  against 
them.  If  they  could  have  done  so,  then  the 
refusal  to  vacate  worked  a  positive  Injustice 
to  them,  and  this  judgment  for  over  $11,000 
stands  as  a  penalty  against  them  for  having 
failed  by  two  or  three  days  to  put  in  an  ai^ 
pearance,  for  which  failure  they  were  ex- 
cusable. This  is  not  assisting  the  parties  In 
oLtainiug  justice,  nor  is  It  calculated  to  ad- 
vance justice.  Under  section  81  tbe  court 
could  have  set  aside  the  default  upon  rea- 
sonable terms,  more  or  less  severe,  by  which 
the  defendanta  would  have  been  sufflclentiy 
penalized,  If  a  penalty  was  proper.  After 
this  review  of  the  facts  and  circumstances 
of  this  case,  there  remains  no  reason  why 
it  ought  not  to  have  been  heard  on  Its  sub- 
stantial merits.  The  contentions  and  argu- 
ments of  the  plaintiff  savor  of  harshness  out 
of  harmony  with  tbe  spirit  of  the  law,  as 
shown  by  tbe  above  authorities.  He  Insists 
that  the  court  should  protect  his  rights. 
There  is  no  question  about  that  Courts, 
however,  are  as  much  bound  to  protect  the 
rights  of  the  defendanta  as  those  of  the 
plaintiff.  After  all,  viewed  in  the  light  of  a 
remedial  statute,  the  right  of  the  plaintiff 
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is  a  technical  one.  It  partakes  more  of  tlic 
-nature  of  an  advantage  than  of  a  substan- 
tial right.  He  took  the  default  subject  to 
belnc  set  aside  under  section  81  of  the  Code. 
He  obtained  his  Judgment  after  the  defend- 
ants had  filed  a  motion  in  the  case — a  mo- 
tion that  probably  would  have  ousted  the 
court  of  Jurisdiction  had  it  been  filed  before 
default— and  we  do  not  decide  what  effect 
It  bad  when  filed  afterwards.  This  motion, 
at  least,  apprised  the  court  and  plaintiff  that  - 
the  defendants  were  on  hand  ready  to  con- 
test the  action  after  a  delay  of  not  to  ex- 
ceed three  days,  and  it  was  deemed  neces- 
sary to  strike  It  from  the  files  without  notice 
to  the  defendants,  In  order  to  take  Judgment 
against  them.  It  may  be  that  the  plaintiff 
was  within  his  strictly  technical  rights. 
Such  rights  should  have  due  and  weighty 
consideration  at  all  times,  and  In  proper 
cases  preserved.  But  it  must  be  remembered 
ttiat  plaintiff  secured  the  rights  be  did,  know- 
ing them  to  be  and  under  circumstances  that 
made  them  subject  to  Judicial  scrutiny,  bring- 
ing in  view  all  the  circumstances  of  the 
whole  case^  illuminated  by  the  remedial  pro- 
visions of  section  81  and  liable  to  be  taken 
away  by  that  section,  in  the  application  of 
■which,  as  said  by  the  Supreme  Court  of  Cali- 
fornia, the  equitable  powers  of  a  court  are 
called  Into  requisition,  and  technicalities  are 
regarded  as  "obstacles  to  be  avoided,  rather 
than  as  principles  to  which  effect  is  to  be 
given  In  derogation  of  substantial  rights." 

[61  The  authorities  cited  by  plaintiff  have 
been  examined.  In  none  of  them  are  the 
facts  as  In  this  case  nor  do  the  delinquent 
parties  appear  so  excusable,  nor  does  It  so 
plainly  appear  that  no  damage  or  injustice 
wonld  have  inured  to  the  plaintiff  and  that 
injustice  might  have  inured  to  the  defendant. 
It  Is  true  that  these  authorities  announce 
the  rule  to  be  that  a  motion  to  vacate  and 
Bet  aside  a  default  and  Judgment  thereon 
is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  Its  ruling  thereon  will  not 
be  disturbed,  unless  it  clearly  appears  that 
the  discretion  was  abused.  The  rule  was 
announced  in  Bannerot  v.  McClure,  39  Colo. 
472,  90  Pac.  70,  12  L.  R.  A.  (N.  S.)  126. 
There,  however,  default  was  not  entered 
until  more  than  16  months  after  service,  and 
the  motion  to  set  aside  was  not  made  until 
nearly  eight  months  after  the  default  was  en- 
tered, and  the  court  said  that  the  affidavit, 
filed  in  support  of  the  action,  utterly  failed 
to  show  any  excuse  for  the  neglect,  and  that 
no  attempt  was  made  to  show  a  meritorious 
defense.  The  rule  was  announced  In  Mor- 
rell  Hdw.  Co.  v.  Princess  G.  M.  Co..  16  Colo. 
App.  54.  63  Pac.  607.  In  that  case  the  com- 
plaint was  agalust  the  court  for  setting  aside 
the  default  and  Judgment  The  affidavit  in 
support  of  the  motion  was  not  satisfactory, 
but  the  showing  of  merits  was  clear,  and  the 
Court  of  Appeals  said  It  could  not  say  that 
the  lower  court  abused  its  discretion  In  set- 
dug  oaUe  the  Jodgmmt  and  default  The 


rule  was  announced  In  Donald  t.  Brajdt  su- 
pra; but  in  that  case  the  motion  was  not 
made  until  nearly  six  months  after  Judgment, 
and  the  court  thought  that  that  was  an  im- 
portant factor  to  consider;  besides,  the  court 
was  clear  that  the  showing  of  merits  was 
insufficient  on  Its  face. 

In  Elliott  V.  Qulnn.  40  Colo.  329,  90  Pac. 
607,  this  court  held  that  the  default  ought 
to  have  been  set  aside,  and  reversed  the 
Judgment  because  It  had  not  been,  yet  In  that 
case  the  matter  rested  in  the  sound  discre- 
tion of  the  court  as  much  as  in  the  case  at 
bar.  So  In  State  Bd.  of  Agriculture  v.  Mey- 
ers, 13  Colo.  App.  500,  58  Pac.  879.  In  some 
of  the  authorities  cited  from  other  states 
there  was  a  confilct  In  affidavits  as  to  the 
degree  of  negligence,  and  the  court  announc- 
ed the  rule  under  such  circumstances.  The 
nearest  approach  to  the  facts  In  this  case  Is 
in  Jordan  t.  Hutchinson,  39  Wash.  373,  81 
Pac.  867.  There,  the  appellants  actually 
knew  of  and  wrote  a  letter  about  the  case  to 
an  attorney  In  Seattle  13  days  before  the 
deteult  was  entered.  Besides,  it  appears 
from  that  case  that  the  Code  of  Washington 
did  not  provide  for  excusable  neglect,  but 
provided  that  the  court  may,  in  its  discre- 
tion, set  aside  any  default  upon  affidavit, 
showing  good  and  sufficient  cause.  The  court 
said  the  record  showed  no  more  than  neglect 
without  reference  to  whether  It  was  excusa- 
ble or  not  uid  for  that  reason  no  sufficient 
cause  was  shown.  Under  our  Code,  excusa- 
ble neglect  Is  a  sufficient  cause,  and,  had  the 
Code  of  Washington  been  the  same,  the  deci- 
sion might  have  been  different  The  discre- 
tion intended  by  the  rule  "la  not  a  capricious 
or  arbitrary  one,  bat  la  an  impartial  discre- 
tion, guided  and  controlled  In  its  ezei^ise  by 
fixed  legal  principles.  It  Is  not  a  mental  dis- 
cretion, to  be  exercised  ex  gratia,  but  a  legal 
discretion,  to  be  exerciBed  In  conformity  with 
the  spirit  of  the  law  and  in  a  mannear  to  sub- 
serve and  not  to  Impede  or  defeat  tiie  enda 
of  substantial  Justice."  Ball^  t.  Taaff^  28 
Cal.  424. 

Appellate  courts  are  not  precluded  by  the 
rule  from  reviewing  the  exercise  of  discre- 
tion and  In  proper  case  cwrecting  It  Each 
case  must  be  determined  upon  its  own  facts, 
for  no  two  cases  are  aUfce,  tmd  all  the  &cts 
and  drcumstancea  of  eatHi  case  must  be  scru- 
tinized. When  a  court  of  review,  upon  an 
examination  of  these  fads,  becomes  convinc- 
ed tbat  the  exoclse  of  discretloQ  by  the  low- 
er court.  In  a  particular  case,  is  not  In  con- 
formity with  the  spirit  of  the  law  and  has 
not  been  properly  exercised,  there  Is  but  one 
do^  to  perform,  and  that  Is  to  correct  the 
error,  and  send  the  case  bade  for  trial.  The 
reversal  of  this  Judgment  is  well  within  the 
rule  announced  by  the  authorities. 

The  former  opinion  Is  withdrawn  and  this 
opinion  filed  In  lieu  thereof,  but  the  conclu- 
sion heretofore  reached  will  be  adhered  to. 
and  that  is  that  the  Judgment  of  the  district 
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court  Is  reversed  and  the  cause  remanded, 
with  Instructions  that  upon  payment  by  the 
defendants,  within  30  days,  of  all  the  costs 
that  had  accrued  in  the  action,  to  and  in- 
cluding the  14th  day  of  September,  1905,  the 
judgment  and  default  in  the  district  court  be 
set  aside  and  these  defendants  given  leave 
to  file  their  answer  to  the  complaint  in  the 
action,  as  they  asked  in  their  motion  to  va- 
cate, within  such  reasonable  time  as,  may  be 
fixed  by  the  court  The  motion  for  rehearing 
Is  denied. 

Reversed  and  remanded.  Motion  for  re- 
bearing  denied. 

GABBEUiT  and  OARRIGUES,  JJ.,  dissent 
OAMPBBLL,  G.  J.,  not  participating. 

GABBERT.  J.  (dissenting).  A  motion  to 
set  aside  a  default  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  Its  judg- 
ment thereon  will  not  be  disturbed  unless  it 
clearly  appears  that  there  was  an  abuse  of 
such  discretion.  Bannerot  v.  McClnre,  39 
Colo.  472,  90  Pac.  70,  12  L.  R.  A.  (N.  S.)  126; 
MorreU  Hdwre.  Co.  v.  Princess  G.  M.  Co.,  16 
Colo.  App.  64,  63  Pac.  807.  Tested  by  this 
rule,  which  is  universal,  not  only  in  this, 
but  in  every  other  jurisdiction,  it  Is  mani- 
fest the  judgment  of  the  district  court  re- 
fusing to  set  aside  the  default  should  not 
be  disturbed. 

The  note  sued  upon  had  been  in  the  hands 
of  counsel  fotr  plaintiff  several  months  be- 
fore salt  was  brought  It  appears  from  the 
record  that  through  correspondence  between 
counsel  now  representing  the  respective  par- 
ties Mr.  Gumaer  had  conferred  with  his  pres- 
ent counsel  regarding  these  Identical  notes 
something  like  four  months  before  action 
was  brought  against  Urn.  In  the  affidavit 
filed  In  support  of  the  motion  to  set  aside 
the  default,  Mrs.  Gumaer  says  tliat  she 
expected  her  husband  to  return  to  their 
home  at  Florence,  In  this  state,  about  August 
10th,  or  only  seven  days  before  the  time  tor 
entering  an  appearance  would  expire;  that 
he  did  not  return,  as  expected,  and  two  or 
three  days  later,  namely,  on  the  13th  of 
August  having  learned  that  he  would  not 
return  for  some  time,  she  mailed  the  papers 
to  him  in  the  city  of  New  York,  or  only 
four  days  before  the  time  when  the  process 
served  required  an  appearance  to  be  made. 
What  steps  she  took,  or  how  she  ascertain- 
ed when  he  would  return,  Is  not  stated.  But 
four  days  remained  after  she  started  the 
papers  to  New  York  fropa  Florence,  in  this 
state.  She  mnst  be  presumed  to  have  known 
when  an  appearance  was  necessary.  She 
does  not  state  she  did  not.  What  excuse 
does  she  oCTer  for  not  communicating  with 
her  husband  regarding  tbe  matter  in  a  man- 
ner which  would  have  advised  him  that  suit 
had  been  commenced,  and  enabled  him  to 
have  communicated  with  counsel  In  ample 
time  to  liave  prevented  a  default?  On  this 
subject  the  record  la  entirely  silent.  Parties 


desirous  to  be  relieved  on  the  ground  of 
excusable  neglect  must  show  diligence.  She 
has  failed  to  make  such  a  showing.  Mr. 
Gnmaer  knew  of  these  notes,  knew  that  they 
were  in  the  hands  of  attorneys  for  collec- 
tion, had  employed  counsel  to  represent  him, 
and  a  brief  message  by  wire  from  bis  wife 
would  have  sufficiently  advised  him  of  the 
situation,  so  that  he  could,  by  the  exercise 
of  reasonable  diligence,  have  taken  steps  to 
prevent  a  default  But  the  failure  to  exer- 
cise diligence  does  not  stop  with  the  neg- 
lect  of  Mrs.  Gumaer.  When  the  papers 
reached  her  husband  in  New  York,  after 
being  mailed  to  him  from  Florence  on  tbe 
13th  of  August  common  knowledge  with 
respect  to  the  distance  between  the  two 
points  and  the  time  it  requires  for  mall  to 
go  from  one  point  to  the  other  warrants  the 
assumption  tliat  but  little  time  would  re- 
main for  entering  an  appearance  after  he 
received  the  papers  by  mall,  and  which,  from 
his  own  statement  or  at  least  from  the 
results  that  followed,  did  not  leave  him 
sufficient  time  to  communicate  with  his  at- 
torneys by  maU,  and  yet  he  mailed  the  pa- 
pers to  them  in  the  city  of  Denver;  but  they 
did  not  reach  their  destination  until  August 
19th.  What  date  Mr.  Gumaer  received  the 
papers  he  does  not  state,  but  contents  him- 
self with  the  statement  that  he  thought  they 
would  reach  Denver  in  time.  What  excuse 
does  he  offer  for  pursuing  this  course?  Why 
did  be  not  wire  his  attorneys,  with  whom, 
months  before,  he  liad  conferred  regardlug 
the  notes?  The  only  one  offered  Is  that  he 
made  a  mistake  In  computing  the  time  when 
he  would  have  to  appear.  How  was  he  mis- 
tak«Q?  That  he  does  not  attempt  to  explain. 
The  rule  Is  that  a  party  seeking  to  set  aside 
a  default  must  affirmatively  show  dUlgeuce 
and  state  facts  which  will  excuse  his  neg- 
lect Conclusions  and  abstract  statements 
which  might  raise  a  surmise  are  not  suffi- 
cient The  court  to  which  an  application  to 
set  aside  a  default  Is  addressed  cannot  make 
apologies  or  Invent  excuses  for  a  defaulting 
defendant  He  must  unequivocally  state  the 
facts  which  clearly  establish  excusable  neg- 
lect 

And  here  it  should  be  observed  that  the 
statement  in  the  majority  opinion  to  the  ef- 
fect that  the  first  actual  knowledge  dis- 
closed by  the  record  that  Gumaer  had  of 
the  pendency  of  the  action  was  when  he 
received  the  papers  In  New  York  is  not  jus- 
tified. Mr.  Gumaer  does  not  say  so,  nor  any 
one  else  for  him.  True,  the  record  Is  silent 
on  the  subject  but  silence  does  not  affirm- 
atively establish  a  fact  which.  If  materia!, 
it  is  Incumbent  upon  him  to  prove.  The 
statement  in  the  affidavit  of  the  defend- 
ant to  the  effect  that  Mrs.  Gumaer  was 
without  business  experience,  aud  was  not 
sufficiently  advised  regarding  the  subject- 
matter  of  litigation,  so  that  she  could  Int^- 
llgently  consult  with  counsel,  is  of  no  mo- 
ment   In  the  first  ploc^  U  appears  tiiat 
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Mr.  Qumaer  had  already  consnlted  counsel 
witb  respect  to  the  notes;  and,  had  his  wife 
exercised  reasonable  diligence  In  advising 
him  of  the  service  of  process,  as  she  was  In 
law  boimd  to  do,  he  could  readily  have  tak- 
en steps  to  prevent  a  default;  and,  next, 
the  want  of  knowledge  on  the  part  of  Mrs. 
Gumaer  as  to  defenses  which  could  he  Inter- 
I>osed  did  not  excuse  her  from  taking  steps 
to  have  an  appearance  entered,  or  notifying 
her  husband  In  time  after  service  of  process, 
so  that  he  could  have  communicated  with 
counsel. 

Reduced  to  its  final  analysis,  all  there  la 
material  In  the  affidavit  of  defendants  Is 
simply  this:  Mrs.  Gnmaer  held  the  process 
until  the  10th  of  A'ugnst,  or  until  within  sev- 
en days  of  the  time  when  appearance  would 
have  to  be  entered,  expecting  her  husband 
would  return  about  that  time.  When  he  did 
not,  she  waited  three  days  longer,  or  until 
the  13th,  only  four  days  before  the  time 
for  appearance  would  expire,  and  then 
mailed  the  papers  to  her  husband  in  New 
York,  when  he,  in  turn,  mailed  them  to  his 
counsel  In  the  city  of  Denver.  They  did  not 
reach  their  destination  in  tlm&  If  this 
shows  such  diligence  on  the  part  of  the  de- 
fendants as  excused  their  (allure  to  enter 
an  appearance  In  the  time  fixed  by  the  pro- 
cess, then  they  are  excused;  but  It  Is  sub- 
mitted that  it  does  not  Parties  cannot  be 
permitted  to  disregard  the  process  of  our 
courts,  and  after  default  Is  taken  against 
'them,  come  In  and  have  it  set  aside,  unless 
it  affirmatively  appears  that  they  exercised 
due  diligence  to  prevent  a  default  The  rec- 
ord in  this  case,  not  only  shows  that  the 
court  did  not  abuse  Its  discretion  In  refus- 
ing to  set  aside  the  default  but  that  had 
It  done  so,  it  would  have  been  an  abuse  of 
discretion  to  the  prejudice  of  the  plaintiff. 

The  Judgment  of  the  district  court  in  re- 
fusing to  set  aside  the  default  should  be 
affirmed. 


PIEL  V.  PEOPLE. 
(Supreme  Court  of  Colorado.    Dec.  4,  1911.) 

1.  Cbiuinal  Law  (|  1048*)— Appeal— Pees- 
■NTATiON  Below, 

The  Supreme  Court  has  no  power  to  de- 
cide matters  which  have  not  l>eeB  sabmitted  for 
its  consideration  in  a  legal  manner. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2656-2670;  Dec.  Dig.  { 
104&*] 

2.  CBoanAL  Law  (|  068*)— MonoH  ik  Ab< 

BKSr  or  JtTDOHEHT. 

A  motion  in  arrest  of  Judgment,  which 
does  not  affect  the  real  merits  of  the  offense, 
should  be  denied. 

[Bid.  Note.— For  other  csBes,  see  Criminal 
Law,  Dec.  Dig.  S  008.*] 

8.  Gbihihal  Law  (f  835*)~Nkw  Tbiait—In- 
BUFficuNCT  or  Evidence. 

While  it  is  peculiarly  the  trial  coarfs  prov- 
ince to  determine  issues  of  fact  it  is  its  duty, 


when  the  sufiDdency  of  the  evidence  to  support 
the  verdict  is  challenged,  to  carefully  weigh 
the  evidence  and  to  grant  a  new  trial  unless 
satisfied  with  the  verdict  and  its  approval  of 
the  verdict  should  not  be  given  when  its  mind 
cannot  concur  In  its  correctness,  and  Its  hon- 
est convictioni  lead  it  to  beiieve  that  the  ver- 
dict should  have  been  for  tlie  other  party. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  il  2297,  2298;  Dec.  Dig.  | 
935.*] 

4.  Cbiuinal  Law  (8  1160*)— ApfbaI/— Yxa- 

DICT—CONOLUSIVBHBSS. 

The  Supreme  Court  will  not  permit  a  ver- 
dict to  stand  unless  both  the  Jury  and  the  trial 

court  could  have  properly  approved  it 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Di^.  S  3084;  Dec  Dig.  §  1160.»] 

6.  Homicide  (S  332*) —Appeal- Vebdict — 
Con  cLusiVBNBSS— Death  Penaxtt. 

The  Supreme  Court  must  be  certain  that 
a  Judgment  of  conviction  imposing  a  death 
penalty  is  sustained  by  the  weight  of  the  evi- 
dence before  ft  will  permit  it  to  stand. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  699-704;  Dec  Dig.  S  832.*] 

En  Banc.  Error  to  District  Court  Weld 
County;  Jahies  E.  Oarrignes,  Judge. 

Fred  Piel  was  convicted  of  murder,  and 
he  brings  error.  Reversed. 

F.  W.  Sanborn  and  O.  Q.  Richmond,  for 
plaintHf  in  error.  John  T.  Bamett,  Atty. 
Gen.,  James  M.  Brlnson,  Deputy  Atty.  Gen., 
Benjamin  Griffith.  Atty.  Gen.,  and  Theo.  M. 
Stuart  Asst  Atty.  Gen.,  for  the  People. 

WHITE,  J.  Fred  Plel,  a  native  of  Russia, 
unable  to  8i>eak  or  understand  the  English 
language,  was  tried  for,  and  convicted  of,  the 
murder  of  George  Kerber,  and,  upon  the  ver- 
dict of  the  Jury  sentenced  to  death.  He 
brings  the  case  here  for  review. 

The  difficulty,  resulting  in  the  death,  oc- 
curred at  the  home  of  Henry  Frank,  the  fa- 
tber-tn-law  of  the  defendant  about  dusk  of 
the  evening  of  October  24,  1909.  Mr.  Frank, 
who  is  also  a  Russian,  had  invited  the  mem- 
bers of  bis  family,  and  a  few  friends,  to  cele- 
brate the  Sunday  in  a  way  common  among 
the  Russians  in  that  section.  He  provided 
for  the  occasion  a  keg  of  beer  and  a  bottle 
of  whisky.  In  the  forenoon  of  the  day,  de- 
fendant at  his  own  home  drank  several  glass- 
es of  whisky,  becoming  somewhat  Intoxicat- 
ed, and  In  the  afternoon,  still  under  the  In- 
fluence of  the  llQuor,  he,  as  an  invited  guest 
went  to  Henry  Frank's  house,  taking  with 
him  a  quart  twttle  of  whisky.  Thereafter 
the  defendant  with  other  members  of  the 
Frank  family,  and  three  or  four  neighbors, 
drank  the  greater  portion  of  the  keg  of  beer; 
the  defendant  imbibing  from  15  to  20  glasses. 
About  4  o'clock  the  deceased,  with  two 
friends,  none  of  whom  had  been  Invited,  but 
who  all  appeared  to  be  welcome,  stopped  at 
the  Frank  bouse  and  participated  in  the  fes- 
tivities. They,  In  company  with  the  defend- 
ant and  others,  drank  a  few  glasses  of 
whisky,  and,  in  an  appar^tly  friendly  man- 
ner, remained  in  tbe  bouse  about  half  an 
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bour  talking.  Defendant  and  deceased  there- 
upon became  Involved  in  a  quarrel  over  tbe 
ownership  or  value  of  a  beer  keg,  which  bad 
been  used  at  some  previous  like  part;  or 
picnic.  Thereupon  Lizzie  Frank,  the  defend- 
ant's sister-in-law,  requested  them  to  be  quiet 
and  to  leave  the  house.  The  parties,  except 
defendant  and  the  Frank  family,  presently 
retired  to  the  yard  congregating  at,  or  near, 
the  southwest  comer  of  a  house  belonging  to 
one  Welgant,  a  neighbor  residing  about  100 
feet  south  of  the  Frank  hoxise.  There  they 
engaged  In  general  conversation  relative  to 
their  crops  and  the  harvesting  thereof. 
About  15  minutes  thereafter,  defendant  came 
out  of  his  father-in-law's  housd  and  went  to 
the  bam  to  answer  a  call  of  nature.  Emerg- 
ing from  the  bara,  be  saw  the  group  at  the 
comer  of  the  Welgant  bouse  and  Joined 
them.  Upon  approaching  and  seeing  the  de- 
ceased, defendant  asked  him  why  he  had 
struck  him  In  the  house,  to  which  deceased 
replied:  "Stand  back,  I  don't  want  to  talk 
to  you."  Thereupon  the  defendant  and  de- 
ceased almost  simultaneously  began  fighting, 
striking  each  other  with  their  fists,  across 
or  over  the  shoulders  of  one  Wray;  the  lat- 
ter placing  his  hands  on  each  of  tbe  com- 
batants and  endeavoring  to  keep  them  apart 
They  pushed  Wray  aside,  and  the  deceased 
stepped  back  a  few  feet  and  picked  up  a 
board,  an  inch  or  so  thick,  three  or  four 
Inches  wide,  and  three  or  four  feet  long.  As 
the  deceased  was  raising  up  to  strike  defend- 
ant with  the  board,  or  simultaneously  with 
the  stroke  therefrom,  the  defendant  drew 
from  his  pocket  an  ordinary  pocket  knife, 
having  a  blade  about  two  inches  long,  and  In 
a  dazed  condition  stabbed  the  deceased  with 
the  knife,  penetrating  the  abdominal  waU,  in- 
flicting the  wound  from  which  the  deceased 
died.  When  the  board  struck  or  fell  upon 
the  bead  of  defendant,  the  latter  stumbled  to 
the'  ground,  while  the  deceased  tumed,  walk- 
ed to  the  bam,  and  presently  retumed  ex- 
hibiting the  wound,  and  announcing  his  be- 
lief that  he  would  die  therefrom.  The  de- 
fendant, without  comment  or  giving  utter- 
ance to  any  words,  made  his  way  into  his 
father-in-law's  house,  wiped  the  blood  from 
his  face,  caused  by  the  blows,  and  lay  down 
upon  a  bed.  He  thereafter,  the  same  night, 
with  his  wife  and  child,  drove  to  his  own 
borne,  at  which  place  he  was  later  arrested. 

John  Welgant,  Jr.,  a  boy  not  quite  15  years 
old,  testified  that  he  was  standing  at  the  door 
of  bis  father's  house — the  house  100  feet 
south  of  the  Frank  house — when  Piel  came 
out  of  the  latter  bouse;  that  Kerber  and  the 
other  men  had  stepped  to  the  comer  of  the 
Welgant  house,  a  few  feet  away;  that,  when 
Plel  came  out  of  the  Frank  house,  be  bad 
his  band  in  hla  coat  pocket  and  held  a  knife 
therein  with  a  blade  five  Inches  long;  that 
he  came  down  talking,  and  when  he  got  near 
to  Kerber  tbe  latter  said,  "Stand  back,  I 
don't  want  to  speak  to  you" ;  that,  as  Ket^ 
ber  mia,  "Stand  back,**  Piel  "struck  at 


Oeorge  Kerber,  and  George  Kerber  struck. 
He  bad  tumed  Jim  Wray  out  between  tbe 
two.  Then  when  Jim  Wray  was  out  Piel 
went  around,  and  Eerber  picked  np  a  board, 
and,  when  he  was  abont  to  strike,  he  stab^ 
bed  him,  and  then  he  dropped  the  board  and 
hit  blm  a  little  bit  with  tbe  board,  and  then 
he  ran  around  the  bam  and  frtKD  be  came 
back  be  was  stabbed." 

Other  evidence  shows  that  deceased  and  de- 
fendant lived  upon  the  same  farm  within  200 
feet  of  each  other ;  that  they  were  employ- 
ed by  the  same  man;  that  deceased  visited  at 
defendant's  hom^  and  the  two  were  good 
friends. 

No  exceptions  were  taken  at  the  trial  to 
the  decisions  of  the  court  In  admitting  or  re- 
jecting evidence,  or  to  the  Instructions  giv- 
en to  the  Jury  in  behalf  of  the  people.  The 
defendant  made  no  request  for  instructions. 
The  only  exceptions  taken  were  to  the  de- 
cision of  the  court  In  overmling  the  motion 
for  a  new  trial,  the  refusal  of  the  court  to 
aJIow  the  filing  of  a  motion  In  arrest  of 
Judgment,  and  to  permit  counsel,  at  the  time 
of  sentence,  to  interpose  objections  and  ex- 
ceptions to  the  Instructions  given.  It  is  prop- 
er to  say  that  counsel  representing  defend- 
ant here  did  not  represent  him  at  the  trial 
below,  and  here  urge  many  matters  which 
they  conceive  to  be  erroneous. 

[1]  Under  the  authority  vested  in  us,  and 
the  forms  of  law  prescribed,  we  have  no  pow- 
er to  decide  matters  which  In  no  legal  man- 
ner have  been  submitted  for  our  consider- 
ation. Smith  T.  People,  1  Colo.  121;  Noble 
V.  People,  23  Colo.  9,  45  Pac  376;  Chlpman 
V.  People,  24  Colo.  520,  523,  52  Pac  677; 
Ready  v.  People,  ^  Colo.  57.  64,  74  Pac.  892, 
66  L.  R.  A.  353;  Weaver  T.  People^  47  Colo. 
617,  618.  108  Pac  331. 

[21  Were  we  to  assume  that  defendant  had 
a  right  to  file  a  motion  in  arrest  of  Judgment, 
the  denial  of  such  right  in  no  wise  prejudic- 
ed Mm.  No  alleged  error  exists  In  support  of 
such  motion,  which  cannot,  without  the  mo- 
tion, be  properly  presented  for  determination. 
Defendant's  counsel  practically  concede  this. 
They  admit  that  a  motion  in  arrest  of  Judg- 
ment, that  does  not  aftect  the  real  merits  of 
the  offense  charged,  should  be  denied,  and 
that  they  are  not  in  a  position  to  advance 
any  special  grounds  why  the  motion,  if  filed, 
should  have  been  sustained. 

Under  the  condition  of  the  record,  the  011I7 
matter  which  we  can  consider  la  whether  the 
evidence  Is  sufficient  to  support  the  Yer^ct 
and  sentence. 

We  are  not  Impressed  with  youi^  Welgant's 
testimony.  He  is  in  no  wise  corroborated. 
Other  witnesses  having  better  opportimity 
than  he  saw  no  knife  until  after  the  fistic  en- 
counter. It  Is  very  clear  that,  while  the 
blows  with  the  fists  were  being  struck,  de- 
fendant bad  no  knife  in  his  band.  If  young 
Welgant  saw  a  knife  with  a  blade  five  inches 
long,  Ini^osed  In  defendant's  hand,  protrud- 
ing from  tals  coat  podc^  as  Iw  passed  finm 
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the  house  toward*  the  barn.  It  was  not  the 
knife  the  other  witnesses  saw,  Including 
those  for  the  state,  and  with  which  the 
fatal  blow  was  Btmdt.  Moreorer,  the  alter- 
cation occurred  in  the  dusk  of  the  eTenIng 
when  It  was  dl£3cult  for  those  in  the  im- 
mediate presence  of  the  combatants  to  see 
distinctly  what  took  place,  making  it  rery 
improbable  that  young  Welgant,  at  a  dis- 
tance of  100  feet,  could  see  a  knife  blade 
sticking  out  of  a  coat  pocket 

In  denying  defendant's  application  for  leave 
to  file  a  motion  in  arrest  of  Judgment,  the 
trial  court  stated,  among  other  things:  "I 
have  no  pardoning  power.  Clemency  does 
not  rest  with  me;  it  rests  with  the  Qoremor. 
The  Jury  baa  convicted  this  man  and  found 
Iilm  guilty  of  murder  in  the  first  degree. 
This  Is  not  a  strong  caae^  I  have  known  of 
stronger  cases  where  the  defendant  has  gone 
scott  free.  I  have  tried  murder  cases  in 
this  district  stronger  than  this  where  the 
man  was  acquitted;  but  that  does  not  mat- 
ter. There  is  evidence  upon  which  to  base 
this  verdict" 

[}]  While  it  la  the  peculiar  province  of  the 
Jury  to  determine  the  Issues  of  fact,  when 
they  have  done  so,  and  the  sufficiency  of  the 
evidence  to  support  their  verdict  is  challeng- 
ed. It  becomes  the  duty  of  the  trial  court  to 
carefully  weigh  and  consider  all  the  evidence 
and  the  facts  and  circumstances  In  the  case, 
and,  unless  satisfied  with  the  verdict  to  ancb 
an  extent  that  Its  reason  and  Judgment  ap- 
prove It,  a  new  trial  should  be  granted.  And 
"the  approval  of  a  verdict  does  not  mean 
that  formal  approval  which  is  inferred  from 
the  act  of  rendering  Judgment  on  it  but  It 
means  the  assent  and  approval  of  the  mind, 
after  due  consideration;  and  when  the  mind 
of  the  court  refuses  to  concur  in  the  correct- 
ness of  a  verdict,  and  its  honest  convictions 
lead  It  to  believe  that  it  ought  to  have  been 
for  the  other  party,  then  the  verdict  Is  not 
supported  by  the  evidence  so  as  to  merit  its 
approval,  for  In  passing  on  a  motion  for  a 
new  trial  it  Is  the  court  and  not  the  jury, 
that  must  weigh  and  determine  the  effects  of 
the  evidence.  It  cannot  be  said  that  a  court 
approves  a  verdict  when  Its  reason  and  Judg- 
ment rebel  against  the  conclusion  it  express- 
es. The  rule  requiring  a  Juror  to  be  satis- 
fled  with  the  verdict  Is  no  stronger  than  the 
rule  which  makes  it  the  Anty  ot  the  trial 
court  to  approve  or  disapprove  a  verdict  as 
dictated  by  Its  own  conscience  and  Judgment 
it  may  be  here  suggested,  however,  that  as 
one  Juror  may  yidd  hla  opinions  and  accept 
those  of  the  other  Jurors,  so  may  the  court 
yield  his  Impressions  or  opinions  and  adopt 
those  of  the  Jury;  but  such  surrendering  of 
Ms  own  views  must  be  the  result  of  consid- 
eration and  reasoning,  and  can  only  be  done 
where  it,  through  such  process,  finally,  reach- 
es the  conclusion  tliat  the  verdict  is  right 
and,  by  reason  thereof,  approves  It"  Yar- 
neU  T.  Ktlgore,  16  Okl.  691,  698.  82  Paa  990. 
U9P^-44 


And  In  Began  et  aL  t.  Bailey,  27  Okl.  15, 
110  Fac.  890,  892,  the  same  court  said:  "The 
trial  court  has  a  higher  function  under  our 
Jurisprudence  than  to  act  merely  as  a  mod- 
erator or  umpire  between  contending  adver- 
saries before  a  Jury.  Not  only  Is  it  charged 
with  the  duty  of  seeing  that  the  course  and 
conduct  of  the  trial  gives  to  each  of  the 
litigants  a  fair  opportunity  to  present  his 
cause,  and  to  have  the  facts  weighed  In  the 
light  of  proper  instructions  declaring  the  law 
relative  thereto,  tyit  it  is  the  imperative, 
abiding  duty  of  the  court  after  the  Jury  has 
returned  its  verdict,  and  awarded  to  one  or 
the  other  success  in  the  controversy,  where 
the  Justness  of  the  same  Is  challenged  as  In 
this  case,  to  carefully  weigh  the  mtlre  mat- 
ter, and,  unless  it  is  satisfied  that  the  ver- 
dict Is  responsive  to  the  demands  of  Justice, 
to  set  the  verdict  aside  and  grant  a  new 
trial.  Not  only  must  the  Jury  be  satisfied  of 
the  righteousness  of  the  conclusion  to  which 
it  arrives,  but  unless  that  conclusion  meets 
the  affirmative,  considerate  approval  of  the 
mind  and  conscience  of  the  court  it  should 
not  where  challenged,  be  permitted  to  stand." 

In  State  v.  Bridges,  29  Kan.  138,  142,  it  Is 
said:  "Even  in  a  dvll  case,  when  the  Judg- 
ment of  a  trfal  Judge  tells  him  that  the  ver- 
dict is  wrong,  that  whether  from  mistake,  or 
prejudice,  or  other  cause,  the  Jury  have  erred 
and  found  against  the  fair  preponderance  of 
the  evidence,  then  no  duty  is  more  Impera- 
tive than  that  of  setting  aside  the  verdict 
and  remanding  the  aueatlon  to  another  Jury. 
Railway  Co.  v.  Kunkel.  17  Kan.  145.  In  a 
criminal  case  this  du^  is  still  more  lmi>or- 
tant  and  a  trial  Judge  ought  never  to  sen- 
tence a  prisoner  upon  a  verdict  which  ia 
properly  challenged,  unless  he  is  willing  to 
declare  that  the  verdict  of  the  Jnry  should  be 
accepted  as  Just" 

When  it  appears  to  the  trial  court  exer- 
cising a  sound  Judgment  that  the  Jury  have 
found  against  the  weigfit  of  the  evidence,  it 
is  the  imperative  duty  of  such  court  to  set 
the  verdict  aside.  We  r^)eat  and  adopt 
the  language  of  Mr.  Justice  Brewer  In  K.  P. 
Railway  Co.  v.  Kunkel,  17  Kan.  145,  172, 
where  he  said:  "We  do  not  mean  that  he 
(the  trial  Judge)  is  to  substitute  tits  own 
Judgment  in  all  cases  for  the  Judgment  of 
the  Jury,  for  it  is  their  province  to  settle 
questions  of  fact;  and  when  the  evidence  is 
nearly  balanced,  or  is  such  that  different 
minds  would  naturally  and  fairly  come  to 
different  conclusions  thereon,  he  has  no 
right  to  disturb  the  findings  of  the  Jury,  al- 
though his  own  Judgment  might  incline  tiira 
the  otber  way.  In  other  words,  the  finding 
of  the  Jury  is  to  be  upheld  by  him  as  against 
any  mere  doubts  of  Its  correctness.  But 
when  Ma  Judgment  tells  him  tliat  It  is 
wrong,  tlut  whether  from  mistake,  or  prej- 
udice, or  other  cause,  the  Jury  have  erred, 
and  found  against  the  fair  preponderance  of 
the  evldeoc^  tben  no  duty  Is  more  impera- 
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tlve  than  that  of  setting  aside  the  verdict 
and  remanding  the  question  to  another  Ju- 
ry." 

[4]  Moreover,  It  has  been  the  unvarying 
rule  of  tills  court  to  permit  no  verdict  to 
stand,  unless  both  ttie  jury  and  the  court, 
trying  the  cause,  could,  within  the  mlea  pre- 
scribed, approve  the  same. 

In  PeUte  v.  People,  8  Colo.  518,  524,  9  Paa 
622,  626,  we  said:  "This  court,  in  common 
with  other  courts  of  last  resort,  hesitates 
to  assume  the  responsibility  of  nullifying 
the  verdicts  of  Juries  on  account  of  Insuffi- 
cient evidence  to  authorize  the  same.  Such 
verdicts,  as  a  rule,  will  not  be  molested  un- 
less there  is  reason  to  believe  either  that 
the  jury  must  have  been  influenced  by  i>as- 
slon  or  prejudice,  or  that  they  misconceived 
the  scope  and  effect  of  the  evidence.  But, 
under  all  the  circumstances  disclosed  in  the 
case  at  bar,  we  feel  constrained  to  say  that 
our  duty  commands  us  to  interfere.  •  •  • 
We  cannot  reasonably  find,  from  the  proofs 
In  this  record,  sufficient  warrant  for  the  pen- 
alty of  death;  the  Jury  must  have  misunder- 
stood the  evidence  or  misconceived  its  scope 
and  effect." 

The  same  rule  is  recognized  in  Xilnn  v. 
People,  27  Ctolo.  206,  213,  60  Pac  486,  487, 
where  it  Is  said:  "  •  •  *  We  are  Im- 
pressed with  the  inadequacy  of  the  evidence 
to  prove  eltlier  degree  of  murder." 

And  in  Hackett  v.  People,  8  Colo.  390,  391. 
8  Pac.  574,  675,  speaking  through  Mr.  Jus- 
tice Helm,  this  court  said:  "But  we  reverse 
the  Judgment  in  this  case  willingly  for  an- 
other reason.  Surprising  as  the  fact  may 
be,  It  is  nevertheless  true  that  the  verdict 
was  not  warranted  by  the  evidence.  •  •  • 
But,  discarding  entirely  the  accident  theory, 
the  evidence,  at  most,  sustains  only  the  con- 
clusion that  the  fatal  shot  was  fired  in  a 
sudden  beat  of  passion,  during  a  drunken 
brawl  between  con^)anlons;  deceased  having 
first  choked  Hackett  (the  defendant),  thrown 
him  on  the  bed,  and  otherwise  maltreated 
him." 

No  one  can  read  the  record  before  us 
without  being  Impelled  to  the  belief  that  the 
verdict  is  manifestly  against  the  weight  of 
the  evidence.  A  doubt  will  certainly  arise 
regarding  the  Justice  of  such  verdict,  as  it 
evidently  did  in  the  mind  of  the  trial  Judge 
giving  rise  to  his  language  hereinbefore 
quoted.  In  a  case  of  this  character,  not 
only  should  the  Jury  be  convinced  beyond  a 
reasonable  doubt  before  agreeing  upon  such 
a  verdict,  and  fixing  the  penalty  at  death, 
but  the  trial  court  should  likewise  enter- 
tain a  firm  belief  In  the  Justness  of  the  ver- 
dict before  pronouncing  Judgment 

[Bl  Moreover,  this  court  must  be  very  cer- 
tain that  the  verdict  and  Judgment  are  Jus- 
tified by  the  weight  of  the  evidence  before 
we  can  sanction  the  Infilctlon  of  the  penalty 
here  imposed.    As  said  by  Mr.  Bishop  in 


his  work  on  Criminal  Procedure  (paragraph 
80  [2d  Ed.]):  "If  a  man  Is  charged  with 
acts  to  which  the  law  attached  the  penalty 
of  imprisonment,  and  then  he  la  bung  for 
those  acts,  he  is  not  punished;  he  Is  mur- 
dered. It  Is  no  more  Just  to  fake  his  life 
on  a  charge  of  acta  to  which  the  law  af- 
fixes the  punishment  of  imprisonment  only, 
than  It  is  to  do  the  same  thing  without 
any  charge." 

Evidence  may  be  offered  at  another  trial 
which  will  sustain  a  like  verdict  to  the  one 
before  us.  As  the  record  la,  we  are  unable 
to  read  therefrom  that  premeditation  and 
express  malice  essential  to  constitute  murder 
In  the  first  degree.  The  Judgmoit  Ib  there- 
fore reversed. 

Judgment  reversed. 

CAMPBELL,  G.  J„  and  OAHRianES,  J., 
not  partldpatliig. 


STAEEETT  T.  RUTH. 

(Supreme  Court  of  Colorado.    Dec.  4,  1911.) 

1.  Justices  of  thb  Peac£  f§  47*)— Jraisoic- 
TiON— Equitable  Actions. 

A  gettlement  of  partnership  accounts  is 
an  equitable  matter,  over  which  a  justice  of 
the  peace  has  no  Jurisdictiotu  so  that  the  coun- 
ty court  would  have  no  jurisdiction  on  appeal 
In  such  an  action. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  184-188;  Dec  Dig.  I 
47.*] 

2.  Justices  of  the  Peace  (|  47*)— AcnOM 

— SUFFICIENCT  OF  EVIDBNCB. 

Evidence  In  an  action  originating  before  a 
justice  of  the  peace  held  to  show  that  the  pay- 
ment of  a  certain  anm  to  defendant  was  a  part 
of  a  partnership  transaction,  bo  as  to  remove 
such  transaction  from  the  jurisdiction  of  each 
justice,  and  of  the  county  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  SS  184-188;  Dec  Dig. 
fi  47,*] 

3.  Tbial  (S  296*)  —  iNBTBUCnOHe  — Comho 
Ebbobs. 

In  an  action  for  the  value  of  services 
claimed  to  have  been  famished  defendant,  the 
court  Instructed  that  if  the  jury  found  from 
the  evidence  that  defendant  employed  plalntifl 
to  work  in  a  restaurant,  and  did  not  discloae 
to  him  that  defendant  was  not  the  owner, 
plaintiff  could  look  to  defendant  for  his  wages, 
but  further  instructed  that  It  defendant  was 
simply  the  manager  of  the  restaurant,  and  not 
the  proprietor,  and  plaintiff  knew  that  fact,  he 
could  not  sue  defendant  for  the  work  perform- 
ed. Held,  that  any  error  in  the  first  part  of 
the  Instmctkin  In  ignoring  the  fact  that  plain- 
tiff might  hare  known  who  owned  the  restan- 
rant  when  he  engaged  work  therein  was  cured 
by  the  second  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  705-718;  Dec  Dig.  $  296.»] 

4.  Tbial  (|  296*)  —  1k8TBUCtjoh8  —  Con- 
9mucnoR. 

Instructions  ihould  be  constmed  as  a 

whole. 

[Ed.  Note.— For  other  cases,  spc  Trial.  Cent. 
Dig,  H  703-717;  Dec.  Dig.  |  295.*] 
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Error  to  Rfo  Qrande  Coiint7  Court ;  Alden 
Bassett,  Judge; 

-  Action  by  B.  A.  Starrett  against  Chester 
A.  Ruth.  Judgment  for  defendant,  and 
plaintur  brings  error.  Modified  and  affirmed. 

Ira  J.  Bloomfield,  for  plalntifT  In  error. 
James  P.  VeerKamp,  for  defendant  In  error. 

HILL,  J.  The  defendant  In  error  Institnt* 
ed  this  action  before  a  Justice  of  the  peace. 
Dpon  appefti  to  the  connty  coort,  judgment 
was  In  his  favor  tor  flSSisS.  The  plaintiff 
In  error  brings  the  case  here  for  review  up- 
on error. 

[1]  It  stands  admitted  that,  as  tried  before 
Che  Justice  of  the  peace,  the  action  included 
items  of,  and  an  accounting  pertaining  to,  a 
partnership  existing  between  the  parties. 
At  the  trial  in  the  connty  court,  upon  objec- 
tion, some  of  tliese  partnershU>  Items  were 
eliminated.  The  court  correctly  held  that  a 
settlement  of  partner^lp  accounts  Is  an 
equitable  matter,  over  which  a  Justice  of  the 
peace  has  no  Jurisdiction,  and  that  In  such 
d&e  the  county  court  was  without  Jurisdic- 
tion over  them  upon  appeaL  Robinson 
Compher,  18  Colo.  App.  343,  57  Pac.  TO4. 

Regardlem  of  this  ruling,  the  plaintiff 
thereafter  was  allowed  to  prove  that  he  had 
paid  the  defendant  ^00  under  a  written 
agreemoit,  whldi.  In  substance,  stated  by 
Tbtoe  of  said  payment  that  plaintiff  became 
the  owner  of  one  share  at  stock,  of  tiie  par 
value  of  9100,  In  the  Bellevue  Baking  Com- 
pany. The  agreement  further  provided  that 
the  plaintiff  was  to  act  as  foreman  of  said 
bakery,  etc.,  and  was  to  receive  oi^half  of 
the  net  profits  of  everything  baked  and  sold. 
Said  bakery  was  to  be  opened  as  soon  as 
mcticable.  It  ftirther  provided  that  at  a 
snbeeqnent  date  plaintiff  was  to  pi^  said 
company  an  additional  f  100,  at  which  time 
he  was  to  own  a  one-third  of  said  bakery 
bushiess  and  to  have  on»^lf  of  the  net  prof- 
Its.  This  contract  stated  that  It  was  to  re- 
main In  ftvce  as  long  as  mutually  agreeable, 
and  could  only  be  terminated  by  death,  dis- 
ability, or  mutual  agreement  of  all  par- 
ties Interested. 

The  evidence  discloses  that  at  the  time  of 
the  execation  of  this  contract  and  the  pay- 
ment of  this  $100  no  such  a  corporation  as 
therein  named  had  ever  been  formed,  and 
that  no  such  was  thereafter  created,  but,  re- 
gardless of  this,  that  the  parties  opoied  up 
such  an  establishment  upon  some  kind  of  a 
partnership  basis.  The  particular  arrange- 
ments under  which  they  were  to  act  are  not 
disci  (»ed. 

The  plaintiff  tesU6ed  that  be  paid  the  $100 
named  In  the  contract  to  become  a  part  own- 
er in  the  bakery  business,  and  that  he  gave 
his  work  and  this  $100  to  get  a  one-half  in- 
terest ;  that  he  was  to  pay  $100  more,  which 
was  not  yet  due ;  that  he  did  not  expect  the 
$100  to  be  paid  ba<dE  until  the  bakery  busi- 
ness was  settied  up;  that  there  had  never 
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been  any  aettiement  between  them;  that  he 
dalmed  a  one-half  interest  In  the  goods  on 
hand  as  part  ovner  in  the  business,  and  al- 
so a  half  Interest  in  the  net  profits  of  Uie 
sales.  The  plaintiff's  judgment  Included  this 
$100. 

[2]  Instructions  were  given  upon  the  the- 
ory that,  if  the  defendant  had  never  deliver- 
ed this  share  of  stock,  the  plaintiff  could  re- 
fwver  tax  the  $100  paid;  tiut  it  was  no  part 
of  the  partnership  transaction.  In  this  the 
court  erred.  While  the  contract  Is  some- 
what ambiguous,  the  evidence  discloses  that 
it  was  a  part  of  the  partnership  transaction; 
that  the  plaintiff  so  treated  It,  and  upon  the 
strength  of  this  payment  oatered  Into  the 
partnership  business,  and  so  contbiued  until 
certain  difficulties  arose  between  the-  part- 
ners. 

[S]  The  remainder  €l  the  Judgment,  $32.33, 
was  for  labor  performed  by  the  plaintiff  at 
the  instance  and  request  of  the  defendant 
It  is  admitted  that  this  Item  had  no  connec- 
tion with  the  partnership  matters.  The  de- 
fendant disclaimed  any  liability,  for  the  rea- 
son, as  he  allies,  that  these  services  were 
performed  for  his  wife,  and  not  for  him; 
that,  while  he  hired  the  plaintiff,  he  did  so 
as  his  wife's  agent  He  complains  of  in- 
struction Na  1  given  upon  this  subject  It 
reads  as  follows:  "The  court  instructs  the 
Jnry  that  If  yon  find  from  the  evidence  In 
this  case  that  the  defendant  employed  plain- 
tiff to  work  in  the  restaurant,  and  did  not 
disclose  to  the  plaintiff  that  he  was  not  the 
owner,  then  and  In  that  event  the  plaintiff 
could  hold  the  defmdant  In  law  for  his 
pay." 

It  Is  claimed  this  Instmctlon  Is  faulty,  in 
that  It  ignores  the  t&ct  that  the  plaintiff 
may  have  known  who  owned  the  restaurant, 
and  that,  although  the  defendant  did  not  dis- 
close to  the  plaintiff  that  he  was  not  the 
owner,  yet  If  the  plaintiff  knew  this  taet, 
and  knew  that  he  was  being  hired  to  work 
for  some  one  else,  he  could  not  recover 
against  the  defendant  It  Is  unnecessary  to 
determine  this  question,  for  the  reason  tiiat 
another  Instruction  was  given  which  Includ- 
ed everything  contended  for  by  the  defotdant 
on  this  question.  The  part  pertinent  reads : 
"If  the  jury  finds  from  the  evidence  that 
the  defendant  was  simply  the  manager  of 
the  Bellevue  Caf6  or  Restaurant,  and  was 
not  the  proprietor,  and  that  fact  was  known 
to  the  plaintiff,  tiien  he  could  not  bring  suit 
against  the  ageat  or  manager,  but  should 
bring  suit  against  the  proprietor." 

[4]  Instructions  are  to  be  considered  as  a 
whole,  and  when  these  are  so  construed,  even 
If  defendant  la  right  in  his  contention  per- 
taining to  instruction  No.  1,  it  was  cured  in 
the  giving  of  the  other.  We  find  no  error 
in  this  respect  If  any  question  can  be  rais- 
ed concerning  them,  it  would  be  whether 
they  were  not  more  liberal  to  the  defendant 
than  he  was  entitied  to.  Hewes  v.  Andrews 
et  al.,  12  Colo.  161,  20  Pac.  8S& 
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It  follows  that  tSuen  was  no  predudldal 
error  pertaining  to  tbe  item  tot  labor  per- 
formed by  the  plaintiff  at  tbe  Instance  and 
request  of  tbe  defmdant,  In  the  sum  of  $33.- 
88.  The  plaintiff  ma  entitled  to  a  Judg- 
ment for  that  amount,  with  bla  costs  of 
suit.  That  portion  of  fhe  lodgment  for  the 
$100  nninected  with  the  partnersb^  transac- 
tion is  erroneooa. 

The  Judgment  will  be  modified.  The  cause 
will  be  remanded,  with  directions  to  modify 
the  judgmoit  in  accordance  with  the  views 
herein  expressed,  and,  as  so  modified,  It  will 
stand  aflOrmed.  The  plalntifl  in  error  is 
entitled  to  recover  his  costs  in  the  prosecu- 
tion of  this  writ  of  error. 

Modified  and  affirmed. 

MUSSEB  and  QABBBRT,  JJ.,  concur. 


EDS»LEB  T.  FBITCHMAN,  Mayor. 
(Supreme  Court  of  Idaho.   Dec  28,  1911.) 

(SyUabut  hv  the  Court.) 

1.  Statutes  (|  89*)-~GEnEBAL  ob  Specux 
Laws-Oussificatiok  of  Cities. 

Sectiona  1  and  2  of  the  act  of  March  13, 
1911  (Seas.  Laws  1011,  p. -280)  are  not  in  con- 
flict with  section  1«  art  12,  of  the  Gonatltu- 
tion  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  f  97 ;  Dec.  Dig.  |  89.*] 

2.  Statutes  (J  100*)— Constbuction— "Gen- 
BBAL  Election." 

The  words  "general  election,"  aa  genernlly 
used  in  Oonstitutions  and  statutes,  have  refer- 
ence to  general  elections  held  for  tb«  purpose  of 
electing  state  and  connty  officers. 

[Ed.  Note.— For  other  eases,  see  Statutes; 
Dec  Dig.  f  190.* 

For  otlier  definitions,  see  Words  end  Phrases, 
TOL  4,  pp.  3062,  3063 ;  vol.  8,  p.  7669.] 

8.  Mdnioipal  Gobpobationb  (I  48*)— Obgan- 

IZATION— SUBUISSION  OF  QUESTION  TO  POP- 
ULAB  VOTB— "GEMEEAL  ELECTION." 

The  words  "general  election,"  aa  used  In 
section  1  of  article  12  of  tbe  Oooatitution,  mean 
that  the  general  election  should  be  a  general 
election  for  the  purpose  of  changing  the  form 
of  government,  at  which  tbe  people  naving  the 
general  qualifications  of  electors  to  vote  should 
faave  ft  free  and  open  opportunity  of  expressing 
themselTea  upon  Uie  questions  submitted,  ana 
that  snch  qualification  should  not  be  limited  to 
any  apeclal  qualification,  and  does  not  mean 
that  such  election  shall  be  at  the  time  of  a  gen- 
oral  election  under  either  tbe  general  election 
laws  of  the  state  or  the  municipality  holding 
sudi  election. 

[Bd.  Note^For  other  cases,  see  Muidcipal 
Corporations,  Dec.  Dig.  |  48.*] 

4.  Municipal  Cobporations  (|  46*)— Amknd- 

iCENT  to  Special  Chabteb. 

Special  charters  issued  to  cities  by  the 
territorial  Legislature  prior  to  the  adoption  of 
the  Constitution  of  tnis  state  can  only  be 
amended  by  special  acts  of  tbe  Legislature,  and 
the  general  laws  relating  to  purely  municipal 
atFairs  of  local  concern  to  the  government  of 
cities  do  not  apply  to  those  citlCM  operating  un- 
der special  charters  without  the  consent  of  tbe 
electors  of  such  mnnicipality. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  123-125;  Dec.  £ng. 
<  4fl*] 


6.  Municipai.  Cobpobatiohb  a  48*>— Obqan- 
izATiON  or  Cities— Amendment  of  Chab- 
teb. 

Section  1,  art.  12,  of  the  Gonatitution,  re- 
serves the  right  to  the  people  of  a  city  organ- 
ized under  special  charter  issued  prior  to  the 
adoption  of  tbe  Constitution  to  diange  the 
form  of  government  by  vote  of  a  majority  of 
tbe  electors  at  an  election  held  for  such  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Uunldpal 
Oorporatlona,  Dec.  Dig.  |  48.*] 

6.  MUKICIFAL  GOBPOKATtONS  d  48*)— OBGAN- 
IZATION  OF  ClTTES. 

The  act  of  March  13,  1911,  is  a  general 
law  of  tbe  state,  bat  it  in  no  way  changes  or 
alters  or  amends  tbe  powers  of  cities  previous- 
ly organized  either  under  a  special  charter  or 
tne  general  laws,  unless  sucb  law  Is  adopted  by 
the  electors  of  such  cities  and  approved  as  the 
form  of  government  for  sucb  cities. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Dec,  Dig.  {  48.*] 

7.  Municipal  Cobpobations  ($  48*)— Geseb- 
AL  OB  Special  Laws  —  Organization  of 
Cities. 

Under  the  provisions  of  section  3  of  the 
act  of  March  13,  1011,  whenever  a  change  of 
form  of  Eovernment  is  made  frum  that  under  a 
special  charter  or  from  an  organization  under 
the  general  laws  to  the  new  form  of  govern- 
ment provided  by  said  act,  the  provisions  of 
tbe  act  are  made  to  apply  alike  to  all  such 
cities  making  such  change,  under  the  dassI6ca- 
tlon  made  by  tbe  act. 

[Bd.  Note.— E\)r  other  cases,  see  Municipal 
Oorporatkms,  Dec  Dig.  f  48.*] 

8.  Statdtbs  (S  120*)— Subjects  asd  Titles 
—Municipal  Cobporatiohb. 

The  titie  of  tbe  act  of  March  13.  19U: 
"Providing  a  form  of  government  for  cities  of 
tbe  state  of  Idabo  now  or  hereafter  having  a 
population  of  two  thousand  five  hundred  or 
over;  providing  that  any  such  city  may  be- 
come organized  under  the  provisions  of  this  act 
through  tbe  adoption  thereof  by  special  elec- 
tion, and  providing  the  procedure  therefor ;  pro- 
viding for  the  boiding  of  geoeral  and  special 
munibipai  elections ;  prescribing  the  poweis 
and  duties  of  officials  under  this  act;  provid- 
ing for  the  recall  of  elective  officials;  provid- 
ing for  tbe  Initiation  of  legislation  by  the  peo- 
ple and  for  the  submission  of  measures  and 
ordinances  to  a  vote  of  the  electors  of  cities 
adopting  tbe  provisions  of  this  act,  and  pre- 
scribing the  procedure  therefor;  providing  for 
granting  of  franchises  sud  making  of  contracts 
and  providing  other  powers,  functions,  rights 
and  privileges  usually  exercised  by  cities  of  like 
character  and  degree;  providing  a  method 
whereby  any  dty  adopting  the  provisions  of 
this  act  may  discontinue  the  same  after  a  cer- 
tain time ;  providing  that  nothing  in  this  act 
shall  be  construed  as  repealing  or  modifying 
any  existing  general  laws  governing  such  cities 
unless  such  general  laws  are  inconsistent  with 
the  provisions  of  this  act,  •  *  • "  is  suffi- 
cient, and  states  tbe  general  subject  to  be  treat* 
ed  by  the  act,  to  wit,  a  form  of  government  for 
cities,  and  thereafter  specifies  the  partlcnlar 
measures  and  methods  embraced  within  tbe 
same,  carrying  out  the  general  purpose  and 
objects  of  tbe  act.  There  is  nothing  In  tbe  stat- 
ute which  could  in  any  way  mislead  the  Legis- 
lature in  passing  the  same,  or  which  could  mis- 
lead the  people  as  to  the  intent  and  purpose  of 
the  Legislature  in  enacting  such  law,  and  it 
does  not  violate  article  3,  |  16,  of  tbe  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  S  120.*) 
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9:  STATUTU    a  SS'^'OlREUL  01  SPBOUL 
liiiWB— HmnCZPAI.  COBFOBATIOnS. 

Tb^  met  of  March  IS,  1911,  1b  not  special 
or  class  legislation  and  Is  Dot  In  violation  tit 
section  19,  art  8,  of  the  Gonatltatlon,  bat  by 
its  provisions  classifies  the  cities  of  the  state 
aa  clearly  anthorised  nader  the  vrovtaions  of 
section  1,  art  12,  of  the  Oonstitnaoii,  and  this 
section  In  no  way  limits  the  power  of  the  Leg- 
islature in  enacting  a  general  lev  providing  for 
the  organization  of  citiea  under  a  commission 
form  of  government,  and  that  sudi  form  of  gov- 
ernment may  be  adopted  by  the  dttea  of  the 
state  having  a  population  of  2,000  or  mon  by 
a  majority  rot*  at  an  election  held  for  tliat  pnr- 
pose. 

[Sd.  Note.— For  other  cun,  m  Statntes, 
Dec.  Dig.  I  S6.*] 

10.  OuBBiPioATioir   or   Omse  —  Ck>naTiTD- 

TIONALITT. 

Held,  by  Stewart  a  J.,  noder  the  classifi- 
cation of  cities  made  by  the  act  of  March  18t 
1911,  the  Legislature  intended  to  make  a 
classification  accoiding  to  population,  and  that 
all  cities,  towns,  or  villages  having  a  popula- 
tion of  2,000  or  more  might  be  organised  under 
the  new  form  of  government  while  dties,  towns, 
or  villages  having  less  than  2,000  population 
ahould  remain  as  dtiee,  towns,  or  villageB  un- 
der the  general  laws  under  which  they  were  or- 
ganised, or  special  charters,  as  the  case  might 
be.  until  ■udi  time  as  Oxa  became  ornnlsed 
under  said  act  (Allahie»  X»  reaerrea  hu  opln* 
ion  on  this  paragiaidi.) 

SnlUvan,  X,  disaenta. 

Application  by  Harry  S.  Keesler  for  b  writ 
of  mandate  to  Harry  K.  Fritcbman,  Mayor  of 
Boise  City.  Granted. 

Obarles  F.  Beddock,  John  V.  Nugent,  Ous- 
tave  Kroeger,  and  Harry  S.  Kessler,  for 
plaintilf.  P.  E.  Oavan^,  City  Atty..  and  Al- 
fred A.  Fraser,  for  defoidant.  B.  O.  Davis, 
amicuB  cnrls. 

STEWART,  O.  J.  This  is  an  original  ap- 
plication for  a  writ  of  mandate.  The  appli- 
cation for  the  writ  alleges  that  the  plaintiff 
is  a  resident  and  taxpayer  of  Boise  Cit^; 
that  a  petition  signed  by  a  number  of  the 
qualified  electors  of  Boise  City  equal  to  and 
In  excess  of  25  per  cent  of  the  votes  cast  for 
all  the  candidates  for  mayor  at  the  last  pre- 
ceding general  election  held  In  said  dty  had 
been  filed  with  the  defendant  mayor  of  Boise 
City,  petitioning  said  mayor  to  call  an  elec- 
tion for  the  purpose  of  submitting  the  ques- 
tion of  the  adoption  of  the  commission  form 
of  government,  as  provided  for  in  an  act 
adopted  by  the  Legislature  of  this  state  on 
the  13th  day  of  March,  1011  (Sees.  Laws  1911, 
p.  280);  that  more  than  10  days  have  elapsed 
since  said  petition  was  presented  to  said 
mayor;  and  that  said  mayor  has  foiled  and 
refused  to  call  said  election.  Counsel  for  the 
defendant  mayor  has  appeared  and  filed  a 
demurrer  to  the  complaint,  and  counsel  am- 
icus curls  has  also  appeared  and  filed  a  brief 
In  support  of  the  demurrer. 

Two  questions  are  presented  by  the  demur- 
rer: First,  can  Boise  City,  being  organized 
and  now  ezlatlDg  under  a  aipecial  charter  an- 
tedating the  Constitution  of  the  state,  come 


under  the  act  of  the  Legislature  mentioned 
and  set  forth  in  plaintiff's  application  for  a 
writ  of  mandate.  Second.  Is  the  title  to  the 
act  set  forth  in  plalntifTa  application  snffi- 
dent  to  constitute  a  constitutional  enactment 
of  said  law  and  make  it  apidlcable  to  Boise 
City. 

The  portions  of  the  act  of  March  13,  1911, 
which  are  Important  and  Involved  In  this 
case  are  as  follows: 

"Section  1.  That  any  dt7  within  the  atate 
of  Idaho,  organised  under  the  general  laws 
of  the  state,  or  under  special  diarter,  or  un- 
der a  general  incorporating  act,  now  or  here- 
after having,  as  shown  by  the  last  preceding 
state  or  national  couns  a  ptqmlatlQn  of  two 
thousand  five  hundred  pwaons,  or  over  that 
nnmba,  saay  become  organlaed  aa  a  city  nn- 
dor  the  provisions  of  this  act  by  proceedings 
as  hereinafter  provided. 

**Sec.  2.  Upon  petttlon  ot  electora  equal  in 
nimiber  to  twent7'flve  (26)  per  oentnm  of  the 
votes  cast  for  all  candidates  for  mayor  at  the 
last  preceding  general  city  election  of  any 
such  dty.  the  mayor  shall,  by  proclamation,  la- 
sued  within  ten  (10)  days  after  filing  of  such 
petitions,  submit  the  question  of  oi^nlzlng  as 
a  dty  under  this  act  at  a  special  election 
to  be  held  at  a  time  specified  therein,  and 
within  sixty  (00)  days  after  said  petition  Is 
filed.  If  said  plan  is  not  adopted  at  the  spe- 
cial election  so  called,  the  question  of  adopt- 
ing said  plan  shall  not  be  resubmitted  to  the 
voters  of  said  dty  for  adoption  within  two 
(2)  years  thereafter,  and  then  the  question 
to  adopt  may  be  resubmitted  upon  the  pres- 
entation of  a  new  [>etltlon  signed  by  the 
electora  of  such  dt?  equal  in  number  to  twen- 
ty-five (2S)  per  centum  of  the  votes  cast  for 
all  candidates  for  mayor  at  the  last  preceding 
general  dty  election.   •    •  ♦ 

"Sec.  8.  All  general  laws  of  the  state  of 
Idaho  governing  or  pertaining  to  such  dtles 
and  not  Inconsistent  with  the  provisions  of 
this  act,  ahall  apply  to  and  govern  cities  or- 
ganized under  this  act;  provided:  That  no 
provisions  of  any  special  charter  or  other 
special  act  or  law  which  any  such  dty  may 
be  operating  under  at  the  time  of  Its  becom- 
ing organized  under  this  act  shall  thereafter 
be  applicable  to  such  dty  while  It  Is  operat- 
ing under  the  provisions  of  this  act.  All  by- 
laws, ordinances  and  resolutions  lawfully 
passed  and  In  force  in  such  dty  under  Its 
former  organization  shall  remain  In  full 
force  until  altered  or  repealed  by  the  conndl 
elected  under  the  provisions  of  this  act  The 
territorial  limits  of  such  dty  shall  remain 
the  same  aa  under  its  forma  organization, 
but  such  territorial  limits  may  be  extended 
or  changed  as  provided  by  law,  and  all  rights 
and  property  of  every  description  which  are 
vested  In  any  snch  dty  under  Its  former  or- 
ganization shall  vest  in  the  same  under  the 
oTganisatton  herdn  contemplated,  and  no 
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rlgbt  or  liability,  either  In  favor  of  or  against 
it,  existing  at  the  time,  and  no  suit  or  prose- 
cution of  any  kind  shall  be  affected  by  such 
change,  and  such  city  shall  be  the  successor 
of  the  former  organization  and  shall  hare 
perpetual  succession;  It  shall  bare  and  exer- 
cise all  powers,  functions,  rights  and  privi- 
leges, now  or  hereafter  given  or  granted  it, 
and  shall  be  subject  to  all  the  duties,  obliga- 
tions, liabilities  and  limitations  now  or  here- 
after Imposed  upon  such  municipal  corpora- 
tions by  the  Constitution  and  laws  of  the 
state  of  Idaho,  and  shall  have  and  exercise 
all  other  powers,  functions,  rights  and  privi- 
leges usually  exercised  by,  or  which  are  in- 
cidental to,  or  inhere  in,  such  municipal  lu- 
coriiorations  of  like  character  and  degree." 

It  is  the  contention  of  the  defendant  In  this 
case  that  sections  1  and  2  of  the  act  of  March 
13,  1911,  are  in  conflict  with  section  1,  art 
12.  of  the  Constitution,  and  in  the  brief  of 
counsel  amicus  curls  it  is  contended  that 
said  sections  and  also  section  3  of  said  act 
violate  section  19  of  article  3  of  the  Consti- 
tution. We  have  also  set  out  a  portion  of 
section  3  of  the  act  In  question  for  the  rea- 
son that  it  seems  to  this  court  that  such  sec- 
tion is  In  a  way  involved  in  determining  the 
questions  presented  upon  this  demurrer.  Sec- 
tion 1,  art  12,  of  the  Constitution  reads  aa 
follows:  "The  Legislature  shall  provide  by 
general  laws  for  the  incorporation,  organiza- 
tion and  classiflcatloa  of  the  cities,  and  towns 
in  proportion  to  the  population,  which  laws 
may  be  altered,  amended,  or  repealed  by  the 
general  laws.  Cities  and  towns  heretofore  in- 
corporated, may  become  organized  under  such 
general  laws;  whenever  a  majority  of  the 
electors  at  a  general  election,  shall  so  deter- 
mine, under  such  provision  therefor  aa  may 
be  made  by  the  Legislature." 

Section  19,  art.  3,  of  the  Goiutltutloii  pro- 
vides: "The  Xjegislature  shall  not  pass  local 
or  special  laws  In  any  of  the  following  enu- 
merated cases,  that  is  to  say."  And  then 
follow  the  enumerated  cases  in  which  local 
and  special  laws  may  not  be  enacted. 

[1]  Referring  now  to  section  1,  artltde  12, 
of  the  Constitution,  quoted  above,  we  And 
this  section  of  the  Constitution  grants  power 
to  the  Legislature  of  the  state  to  provide  by 
general  laws  for  the  Incorporation,  organi- 
zation, and  dassiflcatlon  of  cities  and  towns 
in  proportion  to  the  population,  and  that 
such  laws  may  be  altered,  amended,  or  re- 
pealed by  general  laws,  and  that  cities  and 
towns  incorporated  prior  to  the  adoption  of 
the  Constitution  may  become  organized  un- 
der such  {^eral  laws  whenever  a  majority 
of  the  electors  at  a  general  election  BhaU  so 
determine  under  bvkSi  provisions  aa  may  be 
provided  by  the  Legislature. 

Boise  GII7  was  organized  as  a  municipality 
under  a  special  charter  from  the  Legislature, 
approved  January  11,  1868,  while  Idabo  was 
a  territory,  and  before  tbe  ConstltnUon  was 
adopted.  This  special  charter  was  recog- 
nized by  tbe  people  In  the  provisions  of  the 
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Constitution  when  it  was  adopted,  and  it 
was  specifically  provided  that  cities  and 
towns  heretofore  Incorporated  might  become 
organized  under  the  general  laws  whoever 
a  majority  of  the  electors  at  a  general  elec- 
tion should  so  determine,  under  such  provi- 
sions therefor  as  may  he  made  by  the  Ii^ls- 
lature.  This  special  charter  of  Boise  City 
has  also  been  preserved  and  recognized  by 
the  Legislature  of  the  state  by  providing  for 
amendments  thereto  by  special  acts  made  ap- 
plicable to  such  city,  and  it  would  seem  from 
the  provisions  of  the  act  of  March  13,  1911, 
that  the  Legislature  intended  to  enact  a  law 
whereby  the  electors  of  cities  and  towns  in- 
corporated under  a  special  charter  as  rerag- 
nlzed  In  the  Constitution  might  become  or- 
ganized under  such  general  law. 

[2]  But  it  is  the  contention  of  counsel  for 
the  defendant  tbat  section  2  of  the  act  in 
question,  wherein  It  provides  that  the  mayor 
shall  call  an  election  and  submit  the  ques- 
tion of  organizing  as  a  city  under  the  act 
at  a  special  election  to  be  held  at  a  time 
specified  therein  and  within  60  days,  is  a  vio- 
lation of  the  provisions  of  section  1  of  article 
12  of  the  Constitution  because  the  act  of  the 
Legislature  provides  that  the  change  of  the 
form  of  government  from  a  special  charter 
to  an  organization  under  the  general  laws 
shall  only  be  determined  at  a  general  Sec- 
tion. This  involves  the  construction  of  the 
said  section  of  the  Constitution  aa  to  what 
was  Intended  by  the  makers  of  the  Constltn- 
tion  In  incorporating  in  said  section  the 
words  "general  election."  It  Is  contended  by 
counsel  for  the  mayor  that  "general  elec- 
tion," as  used  in  this  section  of  the  Constl- 
,  tutlon,  was  intended  to  mean  a  general  elec- 
tion held  under  the  general  election  laws  of 
tbe  state  for  the  election  of  state  and  county 
officers;  or,  if  it  did  not  mean  a  general  elec- 
tion held  under  the  general  election  laws  of 
the  state,  that  It  must  mean  a  general  elec- 
tion held  under  the  general  election  laws  of 
the  municipality,  and  In  this  Instance  the 
city  of  Boise,  and  that  It  do^  not  Include 
and  could  not  Include  a  special  election  call- 
ed by  the  mayor  at  a  time  to  be  by  him  spec- 
ified and  within  60  days  after  the  petition 
is  filed.  The  term  "general  election"  In  stata 
Constitutions  and  in  legislative  enactments 
has  been  defined  in  various  ways  by  the 
courts  where  such  question  has  come  before 
them  for  decision.  The  only  use  made  of  the 
words  "general  election"  ta  tbe  Constitution 
other  than  ^ound  in  section  1,  art'  12,  above 
referred  to,  may  be  found  in  sections  6  and 
9  of  article  21  of  the  Constitution.  In  sec- 
tion 6  provision  is  made  for  submitting  to 
the  qnalifled  electors  of  the  then  territory, 
for  adoption  or  rejection,  the  Constitution, 
and,  after  spedfylng  the  date  at  which  such 
Section  shall  be  held,  the  section  provides 
"that  the  same  shall  be  conducted  in  all  re- 
spects in  the  sanM  mamm  as  provided  by 
the  laws  of  tbe  territory  for  general  dec- 
tlona";  and  in  section  9  of  said  artlde  21 


Digitized  by 


Idaho) 


KDSStiBB  T.  VBITOHHAK 


695 


It  Is  proTtded  for  boIdtDg  tlie  first  state  elec- 
tion after  the  Constltatlon  has  been  adopted 
and  spedfles:  "Said  election  shall  be  con- 
ducted In  all  respects  In  the  same  manner 
as  provided  by  the  laws  of  the  territory  for 
general  elections."  The  nse  made  of  the 
words  "general  election"  in  these  two  sec- 
tions of  article  21  Indicates  very  clearly  that 
such  words  are  used  with  reference  to  gen- 
eral elections  held  for  the  purpose  of  elect- 
ing state  and  county  officers,  and  we  think 
that  the  courts  generally,  in  construing  the 
words  *'g«ieral  election,"  have  held  that  such 
words  mean  elections  held  for  the  purpose  of 
electing  state  and  county  officers  and  mem- 
bers of  Congress.  People  v.  Town  of  Berke- 
ley, 102  Cal.  298,  36  Pac.  591,  23  L.  R.  A. 
838;  State  v.  Cobb,  2  Kan.  32;  Bond  r. 
White,  8  Kan.  833;  Mclntyre  v.  Illfl,  64 
Kan.  747,  68  Pac.  633;  Westlnghausen  v. 
People,  44  Mich.  265,  6  N.  W.  641;  State  v. 
TausUft  (Wash.)  116  Pac.  651. 

The  Iieglslature  of  the  territory  enacted  a 
statute  which  was  In  force  at  the  time  the 
Constltation  was  adopted,  which  provided 
for  general  elections  and  fixed  a  special  date 
for  holding  the  same.  An  examination  of  the 
authorities  construing  statutory  and  consti- 
tutional provisions  which  contain  proTisions 
relating  to  general  elections  show  that  they 
reached  the  conclusion  that  "general  elec- 
tions" meant  such  elections  as  were  held  for 
state  and  county  officers  and  members  of 
Congress,  and  Uils  same  conclusion  must 
also  be  drawn  from  the  use  of  such  words 
in  the  Constitution  of  this  state  above  re- 
ferred to,  and  also  in  the  statute.  But  In 
the  use  thus  made  of  such  words  in  Consti- 
tutions and  statutes.  It  generally  clearly  ap- 
pears that  such  words  have  been  used  In  such 
a  way  as  to  clearly  Indicate  that  "general 
elections"  meant  elections  held  for  the  pur- 
pose of  electing  state  and  county  officers. 

[3]  But  the  words  "general  elections,"  as 
found  in  section  1,  art  12,  of  the  Constitu- 
tion, are  not  used  In  relation  to  the  general 
subject  of  elections,  but  are  Intended  to  ap- 
ply to  such  elections  as  may  be  provided  by 
the  Legislature  for  the  purpose  of  determin- 
ing whether  the  electors  of  an  Incorporated 
city  shall  Incorporate  under  the  laws  of  the 
state,  and  the  word  "general"  no  doubt  was 
Intended  to  mean  that  it  should  be  a  popular 
election  or  an  election  by  the  people  and 
should  be  open  and  available  to  all  the  elec- 
tors as  distinguished  from  any  special  class, 
who  were  electors  and  qualified  to  vote  In 
such  Incorporated  cities  and  towns.  There 
Is  no  connection  between  the  words  "general 
election,"  as  used  In  this  section,  with  any 
other  provision  of  the  Constitution,  and  no 
reference  Is  made  to  any  general  law  upon 
the  subject  of  election,  and  nothing  to  in- 
dicate that  the  makers  of  the  Constitution 
had  in  view  a  general  election  for  state  and 
county  officers.  But  we  are  Inclined  to  the 
view  that  the  makers  of  the  Constitution  did 
bave  In  contemplation  tbat  the  election  to  be 


held  should  be  provided  for  by  proper  leglB- 
latlon  and  should  be  held  at  such  time  and 
In  such  form  and  manner  as  would  be  pro- 
vided by  law.  This  election  might  be  called 
a  "general  election,"  or  it  might  be  called  a 
"special  election,"  or  It  might  be  called  a 
"r^ular  election";  but  it  Is  to  be  an  election 
to  be  held  under  a  law  to  be  enacted  by  the 
Legislature.  And  it  might  be  that  the  Leg- 
islature might  provide  for  the  holding  of 
such  election  at  the  same  time  that  general 
elections  are  held,  or  the  Legislature  might 
provide  for  holding  it  at  a  special  time 
where  the  sole  question  to  be  voted  upon  at 
such  election  would  be  the  question  of  or- 
ganizing or  changing  the  form  of  govern- 
ment from  the  form  proWded  by  the  special 
charter  to  a  form  provided  by  the  general 
law  of  the  state- 
In  the  case  of  State  v.  Steunenberg,  5  Ida- 
bo,  1,  45  Pac.  462,  the  court  had  under  con- 
sideration the  above  section  of  the  Constitu- 
tion, and  held  that  the  election  therein  refer- 
red to  was  a  graeral  election  held  for  the 
purpose  of  changing  such  form  of  govern- 
ment, and  said:  "The  latter  part  of  said 
section  of  the  Constitution  points  out  a 
means  by  which  towns  or  villages  which  had 
been  Incorporated  prior  to  the  adoption  of 
the  Constitution  may  become  organized  Into 
cities  under  such  general  laws;  that  Is, 
whenever  a  majority  of  the  electors,  at  a 
general  election  held  for  that  purpose,  so 
indicate  by  their  votes.  •  •  •  I  think  the 
Intention  to  so  organize  may  be  shown  by 
complying  with  the  provisions  of  said  act 
passed  In  pursuance  of  said  section  by  di- 
viding the  town  into  wards,  and  holding  a 
general  election  of  such  town  for  the  election 
of  dty  officers  and  electing  them,  and  also 
in  complying  with  all  of  the  provisions  of 
said  act.  The  electors  may  then  show  their 
intention  by  a  majority  vote  to  organize  un- 
der the  general  law,  and  that  Is  all  that  the 
Constitution  requires." 

In  the  case  of  Butler  v.  City  of  liowlston, 
11  Idaho,  393,  83  Pac.  234,  this  court  quotes 
with  approval  the  language  used  In  State  v. 
Steunenberg,  and  in  so  doing  changes  the  lan- 
guage used  in  the  Steunenberg  Case  from 
"at  a  general  election  thereof"  to  "at  a  le- 
gal election  held  therefor." 

We  do  not  understand  that  these  two  de- 
cisions were  deciding  the  question  as  to 
whether  the  Legislature  bad  authority  to 
pass  a  law  providing  for  holding  special  elec- 
tions to  change  the  form  of  municipal  gov- 
ernment or  the  time  of  holding  such  elec- 
tions, but  were  merely  deciding  that  towns 
and  villages  which  had  been  Incorporated 
prior  to  the  adoption  of  the  Constitution 
might  become  organized  as  cities  under  the 
general  laws  of  the  state  by  holding  a  gen- 
eral election  for  that  purpose.  The  court 
did  not  define  the  term  "general  election"  as 
used  In  the  Constitution,  or  hold  that  such 
words  In  any  way  referred  to  general  elec- 
Uona,  as  defined  by  the  statute. 
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In  the  case  of  Boise  Oltr  National  Bank 
T.  Boise  City,  16  Idabo,  782, 100  Pac.  93.  this 
court  expressly  bdd  tbat  "onder  tbe  provi- 
sloDs  of  section  1,  art  12;  of  the  OonstLta- 
tlon,  it  Is  iffOTided  that  dtles  and  towns 
theretofore  incorporated  may  become  organ- 
ised under  the  general  laws  whenever  the 
majority  of  the  electors  at  a  general  Section 
Shall  80  determine,  under  such  provisions 
therefor  as  may  be  made  by  the  L^isla- 
tnre.**  This  clearly  indicates  that  dtles  In- 
corporated under  special  charters  do  not 
come  under  the  general  laws  of  the  state  un- 
til Uie  majority  of  the  Sectors,  of  such  city 
at  a  general  election  held  for  tbat  purpose 
shall  so  determine.  This  case  clearly  recog- 
nizes that  an  dection  might  he  provided  for 
by  tbe  Legislature  for  changing  the  form  of 
government  of  a  dty  incorporated  under  a 
special  diarter  Into  a  dty  organized  under 
tbe  general  laws  by  a  vote  of  the  majority 
of  the  electors  of  such  city  at  a  general 
election  held  for  that  purpose;  that  is,  the 
election  is  a  general  election  held  for  the 
purpose  of  determining  whether  the  form  of 
goremmoit  shaU  be  dianged,  and  not  that 
sndi  election  shall  be  a  general  election  held 
under  the  general  Section  laws  of  the  state. 

Had  it  not  been  Uie  intraition  of  tbe  fram- 
ers  of  tbe  Ocmstitutton  to  leave  entirely  to 
the  legislature  all  formalities  as  to  holding 
such  elections,  there  would  have  be^  no 
necessity  for  using  In  that  part  of  said  sec- 
tion the  following  langu^e:  ''Under  such 
provisions  therefor  as  may  be  made  by  the 
Legislature."  This  language  clearly  Indi- 
cates to  our  mind  that  the  election,  and  Its 
name  and  the  manner  and  time  of  holding, 
were  delegated  oitlrely  to  the  legislative  de- 
partment 

The  case  of  State  v.  Tausick,  116  Paa  6S1, 
decided  by  the  Supreme  Court  of  the  state 
of  Washington.  Is  very  much  like  the  case 
now  under  consIderaUon,  and  is  dted  by 
counsel  on  both  sides  as  authority  upon  the 
question  now  under  consideration.  In  that 
case  the  petition  for  an  election  requested 
that  such  election  should  be  called  at  the 
time  of  the  regular  dty  election,  and  it  was 
contended  that  "general  election,"  as  used 
In  the  Constitution,  meant  general  state  elec- 
tion. The  Constitution  of  the  state  of  Wash- 
ington, In  section  ip,  art  11,  provides: 
"Cities  and  towns  heretofore  organized  or 
incorporated  may  become  organized  under 
such  general  laws  whenever  a  majority  of 
the  electors  voting  at  a  general  election  shall 
so  determine."  While  section  2  of  tbe  act 
(Laws  1911,  c.  116)  involved  In  that  case 
provided  that  tbe  mayor  should,  upon  A 
proper  petition,  by  a  proclamation  submit 
the  question  of  organizing  as  a  city  under 
such  act  to  a  apedal  election  to  be  held  at  a 
time  specified  therein  and  within  60  days 
after  said  petition  Is  filed.  In  that  case  tbe 
court  held:  "Any  election  which  is  not  r^- 
ularly  hdd  for  tbe  election  of  officers,  or  for 
some  other  purpose  which  ahall  come  before 


the  electors  at  regular  fixed  Intervals,  Is 
necessarily  m  special  election.  Had  the  act 
in  question  merely  inrovided  fbr  an  election 
on  the  question  ol  adoptli«  tbe  commission 
form  of  covemment  it  would  have  beoi  a 
apedal  election.  Had  It  gone  further  and 
directed  that  a  general  election  should  be 
called,  it  would  still  be  a  special  election. 
Blanlfestly  the  word  'spedal'  is  surplusage 
and  can  be  disr^rded  without  afTectlng  the 
validity  or  meaning  of  the  statute.  More- 
ova,  tiie  word  *gaieral'  found  in  the  con- 
stitutional provision  quoted  does  not  in  fact 
make  general  Uie  election  therdn  mentioned 
and  authorized.  Tbe  framers  of  tbe  Consti- 
tution undoubtedly  knew  it  wou^l  necessa- 
rily be  a  special  election,  whatever  it  might 
be  called ;  their  manifest  intuition  was  not 
to  require  a  geuwal  election  on  the  subject 
Itself,  but  to  require  that  the  result  ot  such 
election  ahonld  be  determined,  not  by  a  mere 
majority  vote  on  the  question,  but  by  the 
majori^  of  tbe  vote  at  a  general  election. 
Chapter  116  does  not  fix  the  time  of  holding 
the  election  further  than  to  provide  it  ahall 
be  within  60  days  from  the  filing  of  the  pe- 
tition. When,  as  in  this  case,  the  petition 
was  filed  within  80  days  prior  to  a  general 
election,  It  became  tbe  duty  ot  the  appellant 
and  tlw  trial  court  to  call  the  election  at 
each  a  time  as  would  comply  with  the  oon- 
sUtutlonal  requirement" 

Tbe  main  reasoning  of  that  court  for  its 
oondnslon  we  think  is  correct;  but  we  do 
not  indorse  all  that  is  there  said  with  ref- 
erence to  the  definition  of  "general  election," 
especially  in  view  of  the  purpose  and  intent 
in  which  such  words  are  used  in  our  Con- 
stitution. We  are  of  the  opinion  that  the 
framers  of  the  Constitution,  in  using  the 
words  "general  electfon"  In  section  1.  art  12, 
of  the  Constitution,  had  in  mind  that  an 
election  should  be  held,  and  that  It  should 
l>e  a  general  election  in  the  sense  that  It 
should  be  an  election  at  which  the  people 
having  the  qualification  ot  electors  should 
have  a  free  and  open  opportunity  of  ex- 
pressing themselves  upon  tbe  question  sub- 
mitted, and  that  sudi  qualification  should 
not  be  limited  by  any  spedal  qualification, 
and  that  tlie  Legislature  should  make  full 
provisions  for  such  election  by  legislative  &x- 
actment  and  that  it  was  not  the  intention 
of  the  framers  of  the  Constitution  that  such 
election  should  be  at  a  time  of  a  general 
election  under  the  general  election  laws  of 
the  state  or  tbe  city,  but  was  to  be  at  such 
time  and  conducted  in  sudi  form  as  i^old 
be  provided  by  the  Legislature. 

[4]  It  is  also  contended  that  the  special 
charter  of  Boise  City  cannot  be  amended  by 
general  law,  and  tbat  the  act  of  March  13, 
1911,  Is  a  general  law  and  provides  for  the 
amendment  of  the  spedal  charter  of  Boise 
City.  This  question  lias  been  determined  by 
this  court  in  a  number  of  instances,  and  this 
court  bas  held  that  qtedal  charters  of  mo- 
nldpalltiflB  oonU  only  bo  amwded  by  sp*> 
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dal  acta  of  ih*  LecldBtaiQ,  and  that  gen- 
eral laws  relating  to  purely  municipal  aflalra 
of  local  coDcem  to  tlie  KOTemmoit  of  dtlaa 
did  not  apply  to  tboM  dtlas  operating  under 
special  cfaartera,  witbont  the  consent  of  the 
electoEB  of  said  mnnlcbnUty.  Wlgfin  t.  City 
of  Lewlston,  8  tdabo^  G&7»  69  Pac.  286; 
Boise  City  National  Bank  t.  Boiae  Olty.  16 
Idaho.  792.  100  Fac  98;  Mix  t.  Board  of 
Commtalonera.  18  Idaho^  696^  112  Pac  216, 
82  Lu  B.      (N.  S.)  684. 

UJ  lUs  rule  of  law  we  think  la  correct, 
and  that  a  general  law  nlating  to  monldpal 
afblrs  of  local  concern  to  the  government  of 
cities  cannot  and  does  not  amend  or  alter  apo- 
dal charters  under  which  cities  have  been 
o^anlzed  prior  to  the  adc^iUon  of  the  Gon- 
Btltution.  The  act  under  ctmalderatlon,  how- 
ever, is  a  general  law  and  relates  to  all 
cities  in  the  state  of  a  population  of  2,000  or 
orar,  and  provides  for  the  o^anlsation  of 
such  cltlsa  under  the  form  of  govemmoit 
provided  for  hy  said  act;  but  the  act  itself 
in  no  way  alters  or  amends  either  the  gen- 
eral laws  of  the  state  In  relation  to  cities 
and  towns  or  villages,  or  dties  organized 
undOT  a  special  charter,  but  merely  pre- 
scribes a  new  form  of  gove'mment  which 
may  be  adopted  by  the  sovereign  power  of 
dttee.  Under  this  act,  if  a  majority  vote 
at  the  dectlon  provided  for  by  the  act  is  In 
favor  of  adopting  the  new  form  of  govun- 
moit,  then  elections  are  htid,  and  the  nu- 
chlnery  to  carry  out  the  provisions  of  the  act 
is  provided*  and  the  people^  the  sovereign 
power  of  aneh  dtlea,  have  auspended  the 
charter  under  which  tha  same  were  lnoorpo> 
rated,  and  such  dties  have  become  organised 
under  the  iirovl8l<nis  of  said  act,  and  the 
gnmal  laws  of  the  state  axe  made  the  diar> 
ter  of  each  dtlee.  The  Oonstitntlon  has  ex* 
pressly  reserved  to  the  i>eoide  the  right  and 
power  to  make  a  change  in  the  form  of  gov- 
ernment where  special  charts  have  beoi 
iaaned  to  muntelpalltieB,  and  the  Legislature 
Is  permitted  and  authorized  to  prescribe  the 
form  and  the  method  by  which  such  change 
may  take  place.  It  Is  the  people,  the  sov- 
ereign power  of  the  munldpality,  who  are 
given  power  by  the  Gonstitntlon  to  make  this 
change  in  the  form  of  government,  and  It  is 
not  the  LeglslatQze  who  are  altering  or 
changing  the  special  diarter.  The  Legisla- 
ture in  oiactlng  laws  are  simply  acting  un- 
der authority  delegated  to  them  by  the  i)eo- 
ple  and  can  <mly  enact  mch  laws  as  have 
been  auth(Hrlzed  by  the  people  and  where 
the  severe^  powu  luu  reserved  the  right 
to  act  i^on  any  Question,  and  the  Legisla- 
ture have  merely  provided  the  manner  or 
means  by  which  such  wUl  may  be  expressed, 
and  the  people  act  and  change  the  form  of 
Covemmoit,  such  alteration  In  the  system  of 
government  In  such  Instance  Is  made  by  the 
people  Instead  of  the  Legislature. 

[I]  That  said  act  Is  general  and  not  spe- 
cial and  appUea  to  all  dties  witliin  the 
'■tat*  havlnf  a  peculation  of  2,600  or  more^ 


dthu  organized  under  the  goneral  laws  or  a 
special  charter,  apj>ears  by  the  provisions 
made  in  secthm  8  ot  said  ad^  as  follows: 
"All  general  laws  of  the  state  of  Idaho  gov- 
erning or  pertaining  to  audk  dties  and  not 
Inconsistent  with  the  provisions  of  this  act. 
shall  apply  to  and  govern  dtles  organized 
under  this  act;  provided,  that  no  provision 
of  any  s];>ecial  diarter  or  other  spedal  act 
or  law  whldi  any  such  dty  may  be  operating 
under  at  the  time  of  its  becoming  organized 
under  thla  act  shall  thereafter  be  applicable 
to  such  dty  while  it  la  operating  under  the 
provlstons  of  this  act" 

[7]  Under  the  provisions  of  this  section, 
wliwever  a  change  of  form  of  government  is 
made  from  that  under  a  special  charter  or 
from  an  organization  under  the  general  laws 
to  the  new  form  of  govmuiait  provided 
the  act  of  Mardi  18,  1811,  the  provisions  of 
said  act  are  made  to  ajq^ly  to  all  such  dtles 
making  snch  diange,  -and  the  act  merdy 
duslfles  the  dties,  and  specifies  the  lawa 
which  the  pecq^le  may  adopt  governing  anch 
dasslfication.  Oillesby  v.  Board  of  CkHu'rs, 
17  Idaho,  686,  107  Pac  71.  This  act  of  the 
Legislature  also  provides  that  the  same  pow- 
er authorized  by  the  Onistitntion  to  chai^ 
the  form  of  govwnment  from  a  spedal  dur- 
ter  to  an  oxganlzatiim  under  the  general 
law  may  also,  after  a  period  of  six  years, 
change  from  its  organization  under  the  gen- 
eral laws  bftdc  to  an  organisation  under  the 
special  diarter,  and  by  such  means  the 
special  chartw  will  again  become  the  law 
governing  sudi  munidpallty.  Ttiere  can  be 
no  Question,  it  seems  to  ua,  but  that  under 
the  Constitution  all  power  of  government  la 
vested  in  the  people,  and  the  people  may 
make  audi  changes  in  the  form  of  govem- 
m^t  aa  they  may  deem  wise  and  proper; 
and  when  the  peoide  of  the  state  adopted 
our  ConsUtutira  and  reserved  the  rlg^t  to- 
Uie  people,  who  constitute  a  munidpallty  or- 
ganized under  a  spedal  diarter,  to  change 
that  form  of  government  at  a  spedal  dection 
held  for  that  purpose,  and  the  Legislature  In 
carrying  out  that  provision  of  the  Constitu- 
tion have  provided  for  the  holding  of  such 
elections,  such  action  ot  the  Legislature  is 
dearly  within  the  power  of  the  Legislature 
as  conferred  by  the  CionsUtution. 

[|]  It  is  next  contended  that  the  titie  of 
the  act  in  question  is  unconstitutional  be- 
cause violative  of  section  16,  art  8,  of  the 
Constitution,  In  that  the  titie  is  not  broad 
enough  to  embrace  the  snbject>matter  con- 
tained In  the  body  of  the  act  The  title  of 
the  act  reads  as  follows:  "An  act  providing  a 
form  of  govemmoit  for  dties  of  the  state 
of  Idaho  now  or  hereafter  haTing  a  popula- 
tion of  two  thousand  five  hundred  or  over, 
providing  that  any  such  dty  may  become 
oi^nized  under  the  provisions  of  this  act 
through  the  adoption  thereof  by  special  elec- 
tion, and  providing  the  procedure  therefor," 
etc.  The  objection  to  this  titie  Is  that  It 
does  not  wgeeitj  dties  organized  under  spe- 
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clal  diartera.  The  title,  however,  aays  that 
It  applies  to  a  form  oC  soTentment  Ixir  dtlea 
of  the  state  of  Idaho.  This  wonld  seem  to 
mean  any  and  aU  cities  within  the  state  of 
Idaho,  o^nlzed  and  existing  under  the  gen- 
eral laws  or  special  (diarters,  harlng  more 
than  2,600  population.  The  words  "cltleB  of 
the  state  of  Idaho"  does  not  limit  the  act  to 
cities  oif[anlzed  under  tiie  general  laws  of 
the  stat^  but  Includes  all  dtiea,  whether  or- 
ganized unter  the  general  laws  or  under 
special  charter.  This  court  has.  In  a  number 
of  instances,  passed  upon  the  snfflclency  of 
titles  to  Tarious  acts,  and  the  rule  of  law 
adhered  to  has  been  that  whra  a  law  has 
but  one  general  object,  and  such  object  is 
fairly  Indicated  by  the  title,  the  tlUe  is  suf- 
ficient and  is  not  violative  of  any  constitu- 
tional prohibition. 

In  the  case  of  State  t.  Doherty,  S  Idaho. 
384,  29  Pac.  866,  ln>  discussing  the  sufficiency 
of  a  title  to  an  act  this  court  held:  "It  is 
suffident  If  the  act  treats  of  but  one  g^- 
eral  subject,  and  that  subject  expressed  In 
the  title.  To  hold  that  each  subdivision  of 
the  subject,  and  ea<A  and  every  of  the 
ends  and  means  necessary  for  the  accom- 
plishment of  the  object  of  the  act,  must  be 
spedflcally  moitloned  in  the  title,  would 
greatly  embarrass  legislation,  and  accomplish 
no  Intimate  purpose."  This  case  has  been 
quoted  by  this  court  In  a  number  of  other 
Idaho  cases,  and  In  the  case  of  State  v. 
Dolan,  13  Idaho,  at  page  701,  92  Pac  at 
page  996  (14  L.  B.  A.  [N.  S.]  1259),  this  court 
quotes  and  approves  the  lai^age  of  Judge 
Cool^,  In  his  woriE  on  Ccnstltutlonal  lAm- 
itations  (6th  Ed.  pp.  171,  172),  as  foUows: 
"If  all  parts  of  the  act  have  a  natural  con- 
nection and  rrasonably  relate,  directly  or 
Indirectly,  to  one  general,  legitimate  subject 
of  legl^atlon,  the  act  Is  not  open  to  the  ob- 
jection of  plorali^  of  subjects.**  And  the 
court  in  that  case  further  says:  "So  far  as 
this  court  Is  concerned.  It  has  been  deter- 
mined that  the  title  should  Indicate  the 
general  sct^  and  purpose  of  the  l^lslatlve 
enactment,  and  be  so  comprehensive  as  to 
give  notice  of  Budi  proposed  legUtatton.  The 
title  should  not  be  of  such  a  character  as  to 
mislead  or  deceive,  either  the  lawmaking 
body,  or  the  public,  as  to  the  legislative  In- 
tent It  should  not  cover  l^lslation  whldi 
Is  contradictory  or  not  connected  with  or 
related  to  the  general  subject  stated  In  tbe 
act  It  should  be  broad  enough  to  cover  the 
subjects  dealt  with  in  the  act,  but  not  too 
broad,  so  as  to  indicate  an  Intention  to  leg* 
Islate  upon  a  subject  wMch  the  body  of  the 
act  falls  short  of  accomplishing,  or  d^rts 
therefrom.'*  Bxamlnlng  the  title  now  undw 
omsideratton  In  the  light  of  this  rale  of 
oonstructloa,  it  will  be  observed  that  the  act 
in  question  Is  general  in  Its  application. 
It  provides  a  form  of  govwnment  for  cities 
of  the  state  at  Idaho  havii^  a  population  of 
2,600  or  more,  and  provides  how  sudi  cities 
may  become  o]qanized  unda  the  provisions 


of  this  act  through  tbm  adopttm  by  special 
election,  and  also  provldee  for  the  holding 
of  general  and  special  municipal  elections; 
provldee  for  the  pownrs  and  duties  of  officers 
under  the  act;  provides  fbr  the  recall  of 
elective  officials;  provldee  for  tbe  initiation 
of  legislation  by  ttie  people  and  fbr  tbe  sub- 
mission of  measures  and  ordinances  to  a 
vote  of  the  doctors  of  citiee  adopting  the 
same,  and  the  procedure ;  provides  tor  grant- 
ing franchises  and  making  contracts,  and 
other  tonctions,  rights,  and  privU^ws  usual- 
ly exercised  by  citiee  of  like  character  and 
degree;  provides  a  method  wherri>y  any 
city  adopting  the  provi8l«u  of  the  act  may 
dlacontlnQe  the  same  after  a  owtala  time; 
and  provides  that  nolUng  In  the  act  should 
be  construed  as  repealing  or  modifying  any 
existing  general  laws  governing  sncai  cities, 
unless  BQch  gauxal  laws  are  Inconsistent 
with  the  provisions  of  the  act,  and  that  the 
act  shoidd  be  construed  as  an  additional  and 
concurrent  authority  to  the  political  code  fftr 
such  cities  as  may  become  organised  xtaOiee 
the  act,  and  detflaring  an  emergem?.  This 
tiUe  states  the  goieral  subject  to  be  treated 
the  act,  to  wll^  a  form  of  govemmmt  for 
dtles,  and  thereafter  spedflee  the  particular 
measures  and  methods  embraced  within  the 
act  carrying  out  tbe  general  punuee  and 
objects  of  tiie  act  There  Is  nothing  In  the 
title  which  could  In  any  way  have  misled 
the  legislature  passing  the  same,  or  ^rtilCh 
can  mislead  the  people  as  to  the  Intoit  and 
purpose  of  the  Le^slature  In  enacting  snCh 
law.  Our  attention  has  not  beoi  called  to 
any  oontradletory  legislation  within  Its  pro- 
visions or  any  subjeda  not  connected  with  or 
related  to  the  goieral  subject  stated  tu  the 
act  It  scans  to  be  broad  cnou^  to  cover 
aU  tbe  subjects  dealt  with  In  the  act,  but  is 
not  too  broad  so  as  to  indicate  any  Intaition 
to  lei^ate  uptm  a  subject  which  the  body 
of  the  act  doe*  not  cover.  The  titie  of  the 
act  seems  to  be  dearly  within  the  rule  an- 
nounced by  this  court  In  State  v.  Doherty, 
8  Idaho,  884,  29  Pac.  866;  Pioneer  Irr..  DIst 
V.  Bradley.  8  Idaho.  810,  08  Pac;  296,  101 
Am.  iSt  Bep.  201;  State  v.  J<me8,  9  Idaho, 
698,  76  Pac:  819;  Turner  v.  Goffln,  9  Idaho, 
888,  74  Pac.  962;  BuUer  v.  City  of  Lewlston, 
11  Idaho,  898,  83  Pac.  284 ;  State  v.  Dolan. 
13  Idaho.  693,  02  Pac.  986,  14  U  B.  A.  (N. 
S.)  1269. 

II]  Gounsti  amicus  cnrise  has  filed  a  brief 
In  ttda  case,  and  makes  a  vwy  uttong  argu- 
ment against  the  constitutionality  of  the  act 
toe  the  reason,  as  he  contend  tiiat  It  vio- 
lates the  provtelons  of  section  1,  art  12,  of 
the  C!onstitntlon,  in  that  It  provides  for 
the  organisation  and  dasslflcation  of  dtles 
within  the  state  In  violation  of  the  provisions 
of  the  Oonstttntlon;  that  Is,  that  a  dasslflca- 
tion Is  80  made  that  it  Is  not  based  upon 
population.  It  Is  claimed  that  the  word 
"cities,**  as  used  In  section  1,  does  not  In- 
dnde  towns  or  villages,  and  limits  the  right 
to  organize  under  this  law  to  dtiea  mly  or- 


Digitized  by 


Google 


Idaho) 


KESSLEB  T. 


FRITOHMAN 


ganized  under  the  general  laws  of  the  state 
or  under  special  charters.  B«t.  Oodes,  i 
2170,  proTides:  "All  dtles,  towns  and  vil- 
lages containing  more  than  one  thousand 
and  leas  than  flfte«i  thousand  Inhabitants 
tduill  be  cities  of  the  second  class,  and  be 
governed  by  the  prorLsiona  of  this  diapter, 
unless  fbfj  shall  adopt  a  village  government 
as  hereinafter  provided."  And  Rev.  Codes, 
f  2222,  provides:  "Any  town  or  village  con- 
taining not  less  than  two  hundred  nor  more 
than  one  thousand  inhabitants,  now  Incor- 
porated as  a  city,  town  or  village,  under  the 
laws  of  this  state,  or  that  shall  liereafter 
become  organized  pursuant  to  the  provisions 
of  this  title,  and  any  city  of  the  second 
class  which  shall  have  adopted  village  gov- 
ernment as  provided  by  law,  shall  be  a  vil- 
lage, and  shall  have  the  rights,  powers  and 
Immunities  hereinafter  granted,  and  none 
other,  and  shall  be  governed  by  the  provi- 
sions of  this  chapter.    •   •   • " 

From  the  provisions  of  these  two  sections 
of  the  statute  counsel  contends  that  munic- 
ipal corporations,  having  more  than  200  and 
not  more  than  1.000  inliabltants,  are  villages, 
and  that  municipalities  having  more  than 
1,000  and  less  than  16,000  inhabitants  are 
cities  of  the  second  class,  and  that  a  mu- 
nicipality having  a  population  of  2,500  or 
over  may  he  a  dty  of  the  second  class  or 
a  village,  for  the  reason  that  section  2170 
of  the  Revised  Codes,  above  quoted,  gives 
authority  for  any  city  of  the  second  class 
to  organize  as  a  village,  while  section  2222 
recognizes  the  right  of  any  village  or  any 
city  of  the  second  class  which  has  adopted 
village  govemmoit  to  continue  Its  village  or- 
ganization, no  matter  what  its  size;  the  only 
penalty  being  that  Its  rights,  powers,  and 
immunities  shall  be  limited  to  those  granted 
to  villages. 

Counsel  calls  our  attention  to  the  case  of 
Carson  v.  City  of  Genesee,  9  Idaho,  244,  74 
Pac.  862,  108  Am.  St.  Rep.  127.  in  which  It 
was  held  that  there  could  be  no  such  thing 
as  an  involuntary  incorporation,  and  that, 
until  the  inhabitants  of  any  territory  make 
an  application  to  become  a  city  of  the  sec- 
ond class,  no  matter  how  numerous  they 
might  be.  such  organization  for  such  terri- 
tory and  such  inhabitants  cannot  come  Into 
existence.  Under  the  statute  as  thus  con- 
strued. It  is  ai^ed  that,  if  there  be  towns 
and  villages  having  a  population  of  more 
than  2,600  persons,  such  munidpalltles  could 
not  adopt  the  form  of  government  as  pro- 
vided for  by  the  act  under  consideration, 
because  they  are  towns  or  villages  and  not 
dtles;  that  a  village  having  the  required 
population  desiring  to  adopt  the  form  of 
government  as  provided  for  to  the  act  would 
be  required  first  to  obtain  the  petition  of  a 
number  of  electors  equal  to  three-fifths  of 
the  total  vote  cast  at  the  last  preceding  elec- 
tion held  in  said  village,  for  a  change  from 
the  Tillage  form  of  goverDmait  to  that  of  a 
dt7  of  the  second  daw ;  If  tUe  regnlred  num- 


ber of  electors  could  be  obtained  to  unite  In 
such  petition,  it  would  then  be  neceesary  for 
the  board  of  vlUage  trustees  to  pass  an  ordi- 
nance declaring  the  said  village  to  be  a  dt? 
of  the  second  dass,  which  resolution  should 
be  forwarded  to  the  board  of  coun^  com- 
missioners of  the  county  in  which  said  vil- 
lage is  located ;  that,  tUs  having  been  done, 
the  board  of  trustees  would  have  to  divide 
the  munidpallty  into  wards,  and  at  the 
bloinlal  election  said  dt7  should  dect  Its 
officers,  but  that  the  village  could  not  be- 
come a  dty  of  the  second  class  until  these 
officers  were  elected  and  qualified;  that  the 
act  under  consideration,  because  of  these  va- 
rious Btatntory  provisions  in  the  organiza- 
tion of 'towns  and  villages,  prevents  a  vil- 
lage having  the  necessary  population  from 
adopting  the  proposed  form  of  government. 

It  Is  claimed  also  that  the  act  discrim- 
inates against  villages;  that  a  dty  of  the 
second  class  may  have  an  election  for  the 
purpose  of  voting  on  the  proposition  to 
adopt  the  proposed  form  of  govemmrat  up- 
on a  petition  of  a  number  of  electors  equal 
to  one-fourth  of  all  those  voting  for  mayor 
at  the  last  preceding  biennial  election,  and 
can  adopt  the  said  new  form  of  government 
upon  the  favorable  vote  of  a  majority  of 
those  voting  at  the  election  so  called,  but  a 
Tillage  desiring  to  become  a  dty  of  the  sec- 
ond class  for  the  purpose  of  being  able  to 
vote  upon  the  adoption  of  sudi  form  of  gov- 
ernment would  have  to  have  three-fifths  of 
all  the  electors  voting  at  the  last  preceding 
election  in  favor  of  that  form  of  govern- 
ment, because  that  number  must  unite  In  a 
petition  to  change  from  a  village  govern- 
ment to  that  of  a  city  of  the  second  class ; 
and  that,  for  a  village  to  go  through  the 
process  necessary  to  become  organized  un- 
der the  new  form  of  government,  it  would 
have  to  have  three-fifths  of  the  electors, 
while  a  dty  of  the  second  dass  would  only 
require  a  majority  of  those  voting. 

A  similar  question  was  considered  by  the 
Supreme  Court  of  Washington  in  the  case 
of  State  V.  Tauslck,  116  Pac.  661,  and,  wbUe 
the  predse  dlfilcultiea  which  might  seem  to 
exist  by  reason  of  the  classification  of  ma- 
nidpalltles  may  not  have  been  the  same 
found  in  the  Washington  statute  as  are  now 
urged  against  the  statute  now  under  consid- 
eration, yet  the  prindple  applied  in  that  case 
may  be  ai^lied  to  the  case  now  under  con- 
sideration. Section  1,  art  12,  of  the  Con- 
stitution, provides  that  the  Legislature  shall 
provide  by  general  laws  for  the  incorpora- 
tion, organization,  and  classification  of  the 
dtiee  and  towns  In  proportion  to  the  pop- 
ulation, and  section  3  of  the  act  under  con- 
sideration provides :  "All  general  laws  of  the 
state  of  Idaho  governing  or  pertaining  to 
such  dtles  and  not  inconsistent  with  the 
provisions  of  this  act  shall  apply  to  and  gov- 
ern dtles  oiganized  under  this  act"  Under 
the  CottstltntiMi  the  Legislature  is  dearly 
authoriaed  to  dasalfy  town%  dtles,  and  vil- 
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lagee  of  the  state  according  to  tbe  popula- 
tion, and  wfaUe  the  Legislature  by  general 
laws  has  made  a  classification  of  cities, 
towns,  and  villages,  this  would  not  preclude 
or  prevent  the  Legislature  In  enacting  the 
law  now  under  consideration,  and  the  re- 
daasification  of  cities,  towns,  and  villages  as 
cities,  according  to  population,  as  a  pre- 
requisite to  adopting  the  form  of  gorern- 
ment  provided  In  the  act  now  under  consid- 
eration. 

[10)  When  the  Legislature  provided,  by 
section  1  of  the  act,  that  any  city  within  the 
state  of  Idaho  having  a  population  of  2,600 
persons  might  become  organized  as  a  city  un- 
der the  provisions  of  this  act,  it  was  the 
Intention  to  include  cities,  towns,  or  villages 
having  a  population  of  2,500  persons,  wheth- 
er th^  had  organized  as  cities  and  villages 
under  the  general  laws  of  the  state  or  had 
been  designated  as  such  by  a  special  char- 
ter. In  other  words,  tbe  Legislature  intend- 
ed to  provide  a  system  of  government  which 
might  be  adopted  for  every  municipality, 
whether  it  bad  been  organized  as  a  city  or 
village,  and  fixed  such  classification  accord- 
ing to  (wpulation  as  provided  by  the  Con- 
stitution, at  the  number  of  2,600.  In  the 
case  of  State  v.  Tauslck,  supra,  the  court 
has  considered  the  Questions  which  arise  un- 
der the  contention  of  counsel  and  say :  "The 
mere  fact  that  the  Constitution  requires  the 
classification  of  municipalities  to  be  accord- 
ing to  population  does  not  further  restrict 
the  Legislature  as  to  the  manner  in  which 
they  shall  be  made  or  created.  This  con- 
stitutional provision  Is  an  authorization  and 
not  a  limitation.  It  was  undoubtedly  adopt- 
ed to  avoid  any  contention  that  a  classifica- 
tion according  to  population  would  be  an 
arbitrary  one.  Many  courts  have  held  that 
an  act  general  in  its  terms  and  operation, 
applicable  to  certain  cities,  whi<^  may  con- 
stitute a  portion  only  of  a  class  theretofore 
ezistlDg,  creates  a  new  classification  In  it- 
self, and  Is  valid  as  such."  After  quoting 
other  authorities,  the  court  further  holds: 
"If  a  new  classification  can  thus  be  created 
within  a  single  class  previously  created,  we 
are  unable  to  understand  why  a  new  classi- 
fication may  not  also  be  created,  as  lias  been 
done  by  chapter  116  [Laws  1911]  now  under 
consideration,  by  Inclndlng  therein  all  cities 
of  one  class,  and  a  portion  of  the  cities  of 
auother — the  next  lower  class.  Our  conclu- 
sion is  that  the  law  is  not  local,  private,  or 
8pe<4al ;  that  it  la  general  in  its  terms  and 
application ;  that  It  Is  nnlform  in  its  opera- 
tion throughout  the  state;  that  its  classifi- 
cation is  in  no  manner  arbitrary ;  that  it  Is 
valid  and  constitutional." 

We  are  of  tbe  opinion  that  under  tbe  Con- 
stitutl<ui  tbe  Legislature  had  the  authority 
to  make  a  dassiflcation  of  tbe  cities,  and  un- 
der the  act  In  question  it  was  the  int«it  of 
tbe  Legislature  to  make  the  classlflcation 
according  to  population,  and  that  all  dtloB, 
tovni,  or  TUlaflss  lia^ng  a  population  of 


2,500  or  more  may  become  dtlea  under  the 
new  form  of  government,  wbUe  cities,  towns, 
or  villages  having  less  than  2,600  population 
must  remain  as  such  organizations  under  tbe 
general  laws  under  which  they  have  bem 
organized,  or,  where  special  charters  have 
lieen  Issued,  under  such  special  charters ; 
and  that,  whether  a  city  has  been  organized 
as  a  village  or  a  dty  under  the  general  laws 
of  the  state  or  by  special  charter,  such  city 
or  village  may  take  upon  Itself  the  form  of 
govemmmt  as  provided  In  the  act,  and  the 
only  quallflcatloQ  required  is  that  such  city 
or  village  shall  have  a  population  of  2,500 
or  more  persons;  and  that  a  village  or- 
ganized under  the  general  laws  of  tlie  state 
Is  not  required  to  pass  through  the  process 
of  becoming  a  city  of  the  second  class  under 
the  general  laws  of  the  state  before  it  can 
petition  for  an  election  to  form  an  organiza- 
tion under  the  act  of  March  13,  1911.  This 
clearly  was  the  Intoitlon  of  the  L^lslature, 
and  euch  power  we  think  the  Constltutlou. 
confers  upon  the  Legislature. 

It  may  be  observed  that  the  act  now  un- 
der consideration  presents  many  new  ques- 
tions relative  to  municipal  government  in 
tills  state;  that  provision  is  made  by  whldi 
the  people,  the  sovereign  authority  within 
a  munlclpfdity,  may  by  direct  ballot  make 
and  unmake  tlie  laws  governing  such  munio 
Ipaittles,  and  by  which  they  may  change 
from  a  form  of  government  formed  under 
laws  provided  by  the  Legislature  to  a  form 
and  laws  made  by  themselves.  Before  this 
court  should  hold  that  such  a  law  is  un- 
constitutional because  of  this  decided  cliange, 
or  for  any  other  reason  appearing  upon  the- 
face  of  the  act  now  under  consideration,  w» 
must  find  some  good  reason  for  so  doing, 
and  be  satisfied  that  such  statute  Is  void 
beyond  a  reasonable  doubt  In  the  case  of 
Doan  V.  Board  of  County  Com'rs,  S  Idabo,^ 
38,  26  Pac.  167,  this  court  laid  down  the 
general  rule  whidi  should  guide  it  in  deter- 
mining the  constitutionality  of  a  statute  as 
follows:  "A  strained  construction  of  the 
Constitution  Is  not  required  nor  permitted 
In  order  to  work  the  repeal  of  statutes  not 
clearly  repugnant  thereto.  It  Is  tl^e  duty 
of  the  court  to  give  both  to  the  statute  and 
the  Constitution  such  construction  as  will 
give  effect  to  both,  unless  the  statute  is  so 
clearly  repugnant  to  the  Constitution  as  to 
admit  of  no  other  reasonable  construction.** 

Id  the  case  of  Sabln  t.  Curtis,  3  Idaho* 
662,  82  Pac.  1180,  the  court  again  announces: 
'*The  conflict  or  repugnancy  between  the 
statute  and  the  constitutional  provisions 
must  be  clear,  and  so  contrary  to  each  oth- 
er that  they  cannot  be  reconciled.  Only 
when  the  court  is  clearly  satisfied  that  sncb 
conflict  exists  will  they  declare  a  statute 
unconstitutional.  In  cases  of  doubt  as  to 
the  constitutionality  of  a  statute,  the  stat- 
ute is  sustained.  Courts  Interfere  only  in 
rases  of  unquestioned  violation  of  the  Con- 
stitution.*' 
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Later,  In  the  cue  of  OUIest^  t.  Board  of 
CouDty  Gom'ra,  17  Idabo,  586,  107  Pac.  71, 
this  court  quotes  with  approval  the  lan- 
ga&ge  of  Chief  Justice  Shaw  in  the  Welling- 
ton Qise,  16  Pick.  (Mass.)  89,  26  Am.  Dec. 
631,  as  follows:  "When  oalled  upon  to  pro- 
nounce the  Invalidity  of  an  act  of  legisla- 
tion passed  with  all  the  forms  and  solemni- 
ties requisite  to  give  it  the  force  of  law, 
courts  will  approach  the  qnestlon  with 
great  caution,  examine  it  In  erery  possible 
aspect,  and  ponder  upon  It  as  long  as  de- 
liberation aud  patient  attention  can  throw 
any  new  light  upon  the  subject,  and  never 
declare  a  statute  void,  unless  the  nullity  and 
invalidity  of  the  act  are  placed,  In  their 
judgment,  beyond  reasonable  doubt." 

We  have  made  car^l  examination  both 
of  the  Constitution  and  the  act  Involved  In 
this  case,  and  we  have  found  nothing  In  the 
Constitution  which  prohibits  the  Legislature 
from  enacting  such  a  law.  The  wisdom  or 
policy  of  8u<A  legislation  Is  a  matter  entire- 
ly with  the  legislative  department  With 
that  the  court  has  no  concern,  and  in  up- 
holding this  act  we  are  guided  by  its  pro- 
visions AS  they  relate  to  the  Oonstitatlon. 
We  find  no  provision  of  the  Cott>tltntl(ni 
which  prohibits  such  legislation. 

The  writ  of  mandate  will  therefore  be  al- 
lowed, and  the  mayor  of  Boise  Olty  Is  or- 
dered and  directed  to  Issue  forthwith  a  proc- 
lamation calling  a  special  election  as  provid- 
ed for  and  directed  by  section  2  of  the  act 
of  March  18,  I&IL  Costs  awarded  to  plain- 
tiff. 

AZLSHIB,  J.  (concurring).  1  concur  In 
the  conclusion  reached  by  the  Chief  Justice 
that  a  peremptory  writ  (tf  mandate  should 
Issue. 

1.  In  the  first  place,  the  act  here  under 
consideration  is  not  an  amendment  to  any 
previous  legislation.  On  the  contrary,  it 
specifically  declares  that  it  does  not  intend 
to  amend  any  existing  law.  This  act  pro- 
vides an  alternative  form  of  government  for 
cities  already  organized  and  leaves  It  op- 
tional with  the  electors  thereof  as  to  wheth- 
er they  will  avail  themselves  of  its  pro- 
visions. Specially  chartered  cities  are  giv- 
en the  same  opportunity  as  all  other  cities 
of  accepting  or  rejecting  the  form  of  gov- 
ernment therein  prescribed,  but  no  attempt 
is  made  by  the  act  to  amend  any  city  char- 
ter. 

2,  I  think  the  election  provided  for  by 
the  act  is  a  general  election  within  the 
meaning  of  the  Constitution.  Section  1,  art 
12.  It  seems  to  me  that  the  word  "gener- 
al," as  here  used,  means  unlimited  or  with- 
out special  quallflcations.  Standard  Diction- 
ary. That  is,  an  election  In  a  special  char- 
tered dty  should  be  submitted  to  aU  the 
€lector$  of  the  dty,  and  should  never  be 
limited  to  taxpayers  or  heads  of  families  or 
householders  or  any  cla««  or  Met  of  elector*. 
TUa  Tlew  Is  emphaslaed  by  noting  that  tbe 


requirement  that  the  qnestlon  shall  be  de- 
termined by  a  "majori^  of  the  electors  at 
a  general  election"  applies  only  to  "incorpo- 
rated" cities  changing  the  form  of  their  lo- 
cal government  and  does  not  apply  to  the 
'Incorporation"  of  cities  or  villages.  The 
incorporation  may  be  accomplished  under 
ths  provision  of  the  Constitution  by  electors 
having  special  quallflcations,  such  as  tax- 
payers, householders,  or  beads  of  families. 
At  the  time  of  the  adoption  of  the  Constitu- 
tion, the  statute  (section  2224,  Rev.  Statutes 
of  1887)  provided  that  a  town  or  village 
might  be  incorporated  upon  petition  of  a 
majority  of  the  taxable  male  Inhabitants  of 
such  town  or  village  within  the  territory 
proposed  to  be  incorporated.  The  Constitu- 
tion did  not  atten^>t  a  change  or  abrogate 
this  method  of  organizing  a  municipal  cor- 
poration in  the  first  instance,  but  did  pro- 
pose that  before  a  city  or  town  already  In- 
corporated should  be  taken  out  from  under 
its  special  charter  or  the  law  under  which 
It  was  then  operating,  the  question  shonld 
be  submitted  to  all  the  elector$  of  the  mu- 
nicipality without  qualification  or  limita- 
tion, and  thus  be  determined  by  the  gen- 
eral electorate  of  the  city  or  town.  The  law 
still  provides  (section  2222,  Rev.  Codes)  for 
the  Incorporation  of  a  town  or  village  upon 
petition  of  "a  majorl^  of  the  taxable  in- 
habitants" of  such  town  or  village. 

3.  I  am  not  satisfied  at  this  time  to  give 
my^  concurrence  to  tbe  holding  of  the  Chief 
Justice  that  the  word  "dty,"  as  it  is  used 
In  section  1  of  the  act  of  March  13,  1911, 
was  intended  by  the  Legislature  to  Include 
vUlages.  I  doubt  that  proposition  and  re- 
serve my  judgment  thereon.  This  would 
not  in  my  opinion,  affect  the  constitution- 
ality of  the  act  for  the  reason  that  the 
law  already  provides  ample  procedure 
whereby  a  village  may  become  incorporated 
as  a  dty.  All  dtles  as  they  now  exist  have 
had  to  go  through  with  this  procedure  In 
order  to  pass  from  the  state  of  a  village 
to  that  of  a  city,  and  nothing  more  Is  re- 
quired of  a  village  now  which  may  desire 
to  adopt  this  new  form  of  government  In 
other  words,  the  general  law  now  provides 
a  method  for  the  incorporation  and  organiza- 
tion of  cities  and  towns  In  proportion  to 
their  population.  This  is  In  accordance 
with  the  Constitution.  This  new  law  pro- 
viding a  commission  form  of  government 
provides  that  all  municipalities  which  have 
attained  to  the  class  of  dtles  and  have  a 
population  exceeding  2,500  may  avail  them- 
selves of  the  provisions  of  the  new  act 
This,  it  seems  to  me,  Is  within  the  provi- 
sions of  the  Constitution  and  would  be  a 
valid  and  constitutional  dassification. 

For  tbe  foregoing  reason,  I  concur  in  the 
judgment  directing  the  lamanoe  of  the  writ 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  In  the  conduslon  reached  by  the 
majortty  of  the  court   Section  2  of  laM 
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act  proTidiag  for  a  OHimiiBBloii  form  of 
SOvenuDent  for  dtteB  having  a  populatlou  4^ 
not  leu  tban  2,000  proridee,  upon  the  prea- 
mtatlon  «f  a  veOOoa,  the  major  by  pro- 
clamation must  anhmlt  the  qaestUm  of  or- 
gaolgatlon  under  said  act  at  a  "special**  elec- 
tion, etc  This  contemplates  a  change  from 
one  form  of  goTonment  to  another.  Sec- 
tion 1  of  article  12  of  the  Constitution,  qoot* 
ed  In  the  majority  opinion,  aathorizes  the 
Legislatore  by  general  laws  to  provide  for 
the  Incorporation,  organlzatUm,  and  dassl- 
llcatlw  of  dttee  and  towns  In  proportion 
to  the  population,  and  nvoTtdes  that  dtles 
and  towns  theretofore  Incorporated  may 
become  organized  under  sncli  general  laws 
whenever  a  majority  of  the  electors  at  a 
"general  electlcm"  shall  so  determine.  In 
the  majority  opinion  It  is  held,  in  effect, 
that  the  words  "evedal  Section,"  as  used 
in  said  act  mean  the  same  and  are  synony- 
mous with  "general  electl<m"  as  used  In 
said  section  of  the  Constitution.  I  am  un- 
able to  agree  with  that  conclualon.  The 
framers  of  the  Constitution  no  doubt  had 
in  mind  and  intended  the  words  "general 
election"  to  have  the  meaning  given  them 
by  section  466  of  the  Rev.  Stat  of  Idaho. 
Said  section  is  as  follows:  "There  must 
be  held  throughout  the  territory,  on  the  flmt 
Tuesday  after  the  first  Monday  of  Novem- 
ber, in  the  year  eighteen  hundred  and  eighty- 
eight,  and  in  every  second  year  thereafter, 
an  Section,  to  be  known  as  the  graieral  elec- 
tion." Section  466  of  the  Rev.  Stat  pro- 
vides that  at  such  general  election  a  dele- 
gate to  Congress,  members  of  the  territorial 
Legislature,  and  county  and  precinct  officers 
shall  be  elected.  Since  the  adoption  of  the 
Constitution,  the  Legislature  adopted  section 
347,  Rev.  Codes,  which  is  as  foUovni:  "A 
general  election  shall  be  held  In  the  several 
precincts  in  this  state  on  the  Tuesday  suc- 
ceeding the  first  Monday  of  November,  A.  D. 
1910,  and  on  the  Tuesday  succeeding  the  first 
Monday  of  Novonber  every  altemata  year 
thereafter." 

We  find  the  term  "general  election"  used 
in  sections  S4T  to  353,  inclusive,  and  In  each 
section  where  that  term  Is  used  It  refers 
to  the  general  state  election  held  biennially 
on  the  first  ■  Tuesday  succeeding  the  first 
.Mouday  In  November,  when  state,  coanty, 
and  precinct  officers  are  elected. 

In  Doan  v.  Board,  3  Idaho.  38,  26  Pac. 
107,  this  court  held  tliat  the  term  "general 
election"  meant  the  election  at  which  the 
Ktate,  county,  district  and  precinct  officers 
were  elected.  The  term  "general  election.** 
as  used  In  the  Constitution  and  statntes  of 
other  states,  has  been  defined  by  courts  of 
last  resort  In  Westinghausen  v.  People, 
44  Mich.  265,  6  N.  W.  641,  the  Supreme 
Court  of  that  state  said :  "It  will  be  seen 
from  all  this  that  under  the  Constitution 
there  was  only  one  election  which  was  ever 
referred  to  as  a  general  election,  and  that 
term  was  used  as  Idoitleal  with  the  Novon- 


ber  election,  wfaldh  was  iwevloiiBly  annual, 
and  tlierehy  made  blennlaL  That  was  the 
only  election  h^  simultaneously  through- 
out all  the  state  for  officers  to  r^jHresent  the 
whole  state." 

State  V.  Tauslck  (Wash.)  116  Pac.  655,  was 
a  case  almost  identical  with  the  one  at  bar. 
A  writ  of  mandate  bad  been  •Issued  to  com- 
pel the  mayor  of  Walla  Walla  to  call  an 
election  In  that  dty  under  a  statute  provid- 
ing for  a  commission  form  of  governmeot 
similar  to  the  statute  involved  in  this  case. 
The  Constitution  of  the  state  of  Washington 
contains  a  provision  similar  to  section  1  of 
article  12  of  our  state  Constitution,  and 
provides  that  cities  and  towns  theretofore 
organized  or  incorporated  may  become  or- 
ganized under  such  general  laws  wh^iever 
a  majority  of  the  electors  voting  at  a  gen- 
eral election  shall  so  determine.  The  Su- 
preme Court  of  that  state  held  that  the 
term  "general  election,"  as  used  in  that 
Constitution,  was  an  election  in  the  city 
for  the  election  of  city  officers,  and  the  writ 
of  mandate  was  authorized  to  issue  com- 
manding the  mayor  to  call  an  election  at 
said  time;  There  the  court  held  the  term 
"general  election"  In  said  statute  meant  the 
general  city  election  at  which  city  officers 
were  elected.  Ev^  under  that  decision,  the 
writ  ought  not  to  Issue  In  this  case,  as  the 
application  for  the  writ  does  not  pray  for 
the  election  to  be  held  at  the  general  dty 
election,  but  that  the  mayor  be  compelled 
to  call  a  "special"  election  at  which  only 
the  one  question  Involved  in  this  case  can 
be  voted  upon. 

The  term  "gmeral  election,**  when  used 
in  the  statutes,  refers  to  the  election  requir- 
ed to  be  held  on  the  Tuesday  succeeding  the 
first  Monday  In  November  of  each  year. 
See  State  v.  Cobb,  2  Kan.  32;  Bond  t.  White. 
8  Kan.  383;  Mclntyre  t.  IlUt,  64  Kan.  747, 
68  Pac.  683.  ynxm  the  Constitution  com- 
mands how  an  act  may  be  exercised,  U 
prohibits  the  exercise  of  that  right  in  some 
other  way.  The  majority  of  the  court  are 
not  satisfied  with  the  meaning  of  the  term 
"general  election*'  as  clearly  indicated  by 
the  provisions  of  our  Constitution  and  stat- 
ute, but  Chief  Justice  STEWART  In  his  o[^- 
ion  has  formulated  the  following  unique 
definition  ot  the  term  "goieral  election": 
An  electltm  "at  which  the  people  having  the 
general  qualifications  of  electors  to  vote 
should  have  a  free  and  open  opportunity  of 
expressing  themselves  upon  the  questions 
submitted.'*  Under  that  definition  every 
special  election  provided  for  under  our  stat- 
ute is  a  general  election,  for  at  all  such 
special  elections  the  voter  has  "a  free  and 
open  opportunity  of  expressing"  liimself  up- 
on the  question  submitted.  That  definition 
does  violence  to  the  obvious  and  plain  mean- 
ing of  the  term  "general  election"  as  used 
both  in  our  state  Constitution  and  in  oor 
statutes.  In  case  of  a  vacancy  In  this  state 
of  ft  member  of  the  lower  house  <tf  Oongress, 


Digitized  by 


XdtlW) 


GHXCAQO,  Al«  *  P.  a  BT.  CO.  T.  FERJtELL 


703 


tbe  Governor,  not  bavlng  the  power  to  011 
the  vacancy,  Is  required  to  call  a  qwdal 
election  to  fill  the  vacancy,  at  which  election 
all  qnallfled  electors  may  vote  and  have  a 
"free  and  open  opportunity"  to  vote  for 
whom  they  please;  hut  that  does  not  make 
such  electlfHL  a  "general  election."  A  special 
Section  is  one  bdd  to  elect  a  single  officer 
or  to  vote  upon  a  slngte  Question,  and  such 
an  election  is  not  a  general  elec^^m.  The 
time  for  holding  general  electimiB  under  our 
statute  la  provided  for  by  statute  and  the 
date  for  holding  wecial  Sections  is  not  pro- 
vided for,  but  fixed  by  the  officer  calling  sucb 
special  election  as  tlie  law  provides.  It  is 
not  the  "free  and  open  opportunity  to  vote" 
that  makes  an  Section  general,  but  it  Is  an 
dection  at  which  the  state,  county,  district, 
and  precinct  officers  are  elected.  Or,  if  it  be 
apidied  to  a  city,  the  term  "general  Section" 
refers  to  tho  biennial  election  to  be  held  In 
April  for  tbe  electl(Hi  of  the  mayor  and 
other  city  offlcera. 

Said  act  Is  repugnant  to  the  provisions  of 
said  section  1,  art.  12,  for  the  reason  that 
It  provides  that  the  question  of  the  change 
in  the  form  of  cl(7  government  shall  be  sub- 
mitted to  the  qualified  electors  at  a  special 
election,  and  the  provisions  of  said  section 
of  the  Ckmstitntlon  direct  that  such  ques- 
tions shall  be  submitted  at  a  "general  elec- 
Uon." 

Said  act  la  also  repugnant  to  the  provi- 
sions of  said  section  of  the  Constitution  for 
the  reason  that  it  falls  to  classify  the  cities 
and  towns  In  proportion  to  the  population 
and  only  applies  to  tbose  municipal  cor- 
porations that  have  adopted  the  city  form  of 
government  and  have  a  population  exceed- 
ing 2,000;  whereas  under  tbe  provisions  of 
section  2170t  Rev.  Codes,  dtlee,  towns,  and 
villages  containing  more  than  1,000  and  less 
than  16,000  Inhabitants  are  declared  to  be 
cities  of  the  second  class,  unless  they  shall 
adopt  a  village  form  of  government  as  there- 
in provided.  It  will  be  observed  that  cities 
of  the  second  class  having  a  population  of 
between  2,500  and  16,000  may  be  villages  by 
adopting  the  village  form  of  government 
Where  such  cities  of  the  second  class  adopt 
the  village  form  of  government,  they  are 
by  name  villages  and  do  not  come  within 
the  meaning  of  the  word  "city"  as  used  in 
the  statute;  Thus  under  tbe  provisions  of 
said  act  only  cities  containing  not  less  than 
2,600  can  organize  under  the  commission 
form  of  govemmrat,  and  second-class  dtles 
that  have  oi^;anized  undw  the  village  form 
of  government  are  not  permitted  to  so  or- 
ganize. Therefore  said  act  does  not  classify 
tbe  municipal  corporations  which  come  with- 
in its  provisions  in  proportion  to  the  popula- 
tion each  contains,  but  does  classify  them 
by  name  In  violation  of  the  mandate  of  the 
Constltutton. 


Chief  Justice  STEWART  In  the  syUabus 
of  his  opinion  states  as  fallows,  referring  to 
the  term  "cities":  'The  I^lslature  intended 
to  make  a  dasslflcation  according  to  popula- 
tion, and  that  all  ciUea,  towns,  or  villages 
having  a  population  of  2,500  or  more  might 
be  organized"  under  said  act  I  fall  to  find 
the  words  "town  or  Tillage"  or  their  idu- 
rals  mentioned  in  said  act,  and  the  learned 
Judge  who  prepared  that  <^lnlon  thought 
it  necessary  to  Inject  into  said  act  the  words 
"towns  or  villages"  in  order  to  save  said 
act  and  make  lite  classification  required  by 
the  Constitution.  Said  act  does  not  classify 
cities,  towns,  and  villages  In  proportion  to 
the  population,  but  simply  by  name,  and  Is 
unconstitutional  for  that  reason. 

For  the  aforementioned  reasons,  and  for 
othns  which  I  shall  not  discuss  here,  said 
act  should  be  held  unconstitutional  and  void. 


CHIOAGO,  M.  ft  P.  S.  RT.  GO.  v.  FBRRBLL 
et  al. 

(Supreme  Court  of  Idaho.   Nov.  28,  1911.) 

(SyUabiu  by  the  Court.) 

Injunction  (|  163*)  *—  Injunction  Psn- 
dbntk  lxtb-~modifigation. 

Where  a  railway  company  built  its  rail- 
road acroBB  land  belonging  to  the  United 
States,  and  waa  operating  the  same  as  a  part 
of  Its  railway  syetem,  and  thereafter  a  mining 
claim  is  located  on  said  right  of  way,  and  it 
is  made  to  appear  by  the  complaint  and  an 
affidavit  filed  on  behalf  of  the  company  that 
the  owners  of  sneh  ndning  claim  are  working 
the  same  in  a  manner  that  interferes  with  tbe 
railroad  company  and  its  employes  in  operat- 
ing its  railway,  and  it  appears  from  tbe  an- 
swer and  croBs-complaint  of  tbe  defendants 
that  they  claim  that  tbe  railway  company  ac- 
quired DO  lights  to  its  right  of  way  across  said 
land  by  reason  of  Its  being  within  a  forest  re- 
serve, and  tbe  court  grants  an  injunction  pen- 
dente lite,  ousting  tbe  mining  claimants  from 
the  possession  of  said  land  and  enjoining  them 
from  In  any  manner  interfering  with  ^e  rail- 
road company  in  its  poHCsslon  of  said  land, 
held,  that  such  Injuncnon  most  b«  modified  to 
tbe  extent  and  in  a  manner  to  permit  the  min- 
ing claimants  to  retain  sncb  possession  of  said 
claim  as  will  In  no  manner  interfere  with  the 
railroad  company  in  Its  occupation  and  posses- 
sion of  said  land,  and  In  the  operation  and 
conduct  of  its  railroad  bntfness,  until  the  final 
determination  of  tbe  action. 

[Bd.  Note.— For  other  cases,  see  Iidanetion, 
Cent.  Dig.  H  867-^1;  DeeTlHg.  |  IfiS.*] 

Appeal  from  District  Court,  Shoshone 
County;  W.  W.  Woods,  Judge. 

Action  by  the  Chicago.  Milwaukee  &  Puget 
Sound  Railway  Company  against  William  W. 
Ferrell  and  James  Sheehy.  Judgment  for 
plaintiff,  and  defendants  appeal.  Remanded, 
with  instructions. 

A.  G.  Kama  and  Btenkltn  Pfinnan,  for  ap- 
pellants. Ohas.  F.  Voorhees  and  F.  M.  Dud- 
ley, for  respondent 
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SULLITAN,  J.  This  Is  an  appeal  from  an 
order  granting  a  temporary  Injonctlon  pen- 
dente lite.  The  plaintiff,  the  railway  com- 
pany, by  Its  complaint,  claims  title  to  the 
land  in  dispute  by  virtue  of  an  agreement 
with  one  who  had  settled  upon  said  land 
as  a  pert  of  the  public  domain,  and  also  by 
virtue  of  its  predecessor  having  complied 
with  the  act  of  Congress  of  March  3,  1875, 
c.  152,  18  Stat.  482,  entitled  "An  act  gTan^ 
Ing  to  railroads  the  right  of  way  through 
public  hinds  of  the  United  States."  The  ap- 
pellants claim  right  to  the  possession  of  said 
land  by  reason  of  their  having  located  the 
same  as  a  mining  claim.  It  appears  from 
the  record  that  the  predecessor  of  plaintiff 
had  constructed  a  line  of  railroad  over  the 
land  in  dispute,  and  was  operating  its  trains 
over  the  same  prior  to  the  time  that  appel- 
lants located  the  land  in  dispute  as  a  mining 
claim.  The  railway  company  had  also  erect- 
ed tenement  houses  thereon  for  its  employ^, 
and  alleges  that  the  appellants  wroi^nlly 
entered  upon  and  took  possession  of  a  por- 
tion of  said  right  of  way,  and  have  placed, 
or  are  placing,  a  building  thereon,  and  stor- 
ing and  using  dynamite  In  excavating  a  min- 
ing tunnel  thereon;  that  the  use  of  such 
dynamite  upon  said  land  is  dangerous  to  the 
operation  of  said  railroad  and  to  persons 
employed  by  said  company  and  to  passengers 
carried  on  said  railroad,  and  is  a  menace  to 
the  safety  of  the  passengers  and  employes 
of  the  railroad  company  and  to  Its  property 
and  business,  and  prays  that  the  defendants 
be  enjoined  and  restrained  from  occupying 
said  strip  of  land,  and  from  In  any  manner 
interfering  with  the  plain tifTs  poaaession 
thereof. 

Filed  with  the  complaint  was  the^  affidavit 
of  the  station  agent  of  said  road,  setting 
forth  the  facts  that  he  la  well  acquainted 
with  the  land  in  dispute,  and  that  the  plain- 
tiff maintains  thereon  main,  side,  spur,  and 
other  tracks  connected  with  its  railroad,  also 
depot  and  other  buildings  and  other  struc- 
tures, all  of  which  are  used  in  the  transaction 
of  the  business  of  the  plaintiff  as  a  common 
carrier;  that  the  plaintiff  has  also  construct- 
ed thereon  three  tenement  houses  for  use  as 
living  quarters  for  the  employes  of  the  plain- 
tiff engaged  In  the  operation  of  said  rail- 
road, and  plaintiff  Intends  to  construct  addi- 
tional tenement  houses  for  the  same  pur- 
pose; that  said  tenement  houses  are  located 
about  1,200  feet  easterly  of  the  depot  build- 
ing at  the  station  of  Avery;  that  defendant 
Ferrell,  on  December  4,  1010,  began  the  con- 
struction of  a  wooden  shack  or  bnllding  upon 
the  right  of  way  of  plaintiff  a  few  feet  east- 
erly of  the  tenemmt  houses  before  mention- 
ed, and  has  completed  the  erection  of  said 
shack,  and  that  the  same  is  occupied  by  the 
defendants;  that  the  defendants  or  their 
agents  or  servants  are  now  engaged  in  ex- 
cavating a  hole  or  tunnel  on  said  right  of 
way  Just  northerly  of  said  tenement  bonseB 
of  Uie  xAalnttff,  and  an  nalng  dyxuunlt*  In 


making  such  excavation;  that  said  hole  or 
tunnel  has  been  excavated  to  a  depth  of 
about  60  feet  on  the  right  of  way  of  plain- 
tiff, and  that  defendants  are  continuing  such 
work;  that  the  effect  of  the  nse  of  said  dyna- 
mite Is  to  throw  ont  quantities  of  rock  and 
earth  from  said  hole  or  tunnel  upon  said 
right  of  way  and  in  the  vicinity  and  around 
said  tenement  houses;  that  during  the  month 
of  December,  1910,  the  time  when  said  affi- 
davit was  made,  the  defendants  were  contin- 
uing the  work  on  said  tunnel,  and  had  taken 
possession  of  said  right  of  way  northerly  of 
the  depot  building,  and  had  begun  clearing 
the  grotmd  and  grading  for  the  erection  of 
another  building  upon  said  right  of  way. 

Upon  the  filing  of  the  complaint  and  said 
affidavit,  the  district  judge  issued  an  order 
to  show  cause,  and  also  a  temporary  re- 
straining order,  enjoining  the  defendants 
from  using  or  occupying  the  premises  in  dis- 
pute. Thereafter  the  defendants  appeared 
specially,  and  moved  to  modify  the  temporary 
restraining  order,  so  as  to  retain  possession 
of  the  ground  that  was  then  in  their  actual 
possession.  Said  motion  was  made  upon  the 
complaint,  and  said  affidavit  upon  the  gronnd 
that  the  court  had  no  jurisdiction  to  onst 
and  eject  the  defendant  from  premises  in 
their  actual  possession.  The  court  there- 
after modified  said  restraining  order. 

On  January  3,  1911,  defendants  filed  their 
answer  and  cross-complaint.  The  aAswer  de- 
nied many  of  the  material  allegations  of  the 
complaint,  and  alleged  the  death  of  the  set- 
tler mentioned  In  plalntUTs  oompliaiut,  and 
denied  that  the  plaintiff  had  obtained  any 
title  through  him,  and  alleged  that  the  prem- 
ises in  dispute  were  a  part  of  a  fo^t  re- 
serve specially  reserved  from  sale  by  the 
government  of  the  United  States,  and  that 
the  plaintiff  never  acquired  any  right  there- 
to, and  by  their  cross^omplalnt  set  up  title 
to  the  ground  In  controversy  as  a  part  of  a 
lode  mining  claim  located  by  them  In  ac- 
cordance with  the  mining  laws  of  the  United 
States,  and  on  which  they  had  expended,  it 
is  alleged,  $1,000  in  driving  a  tunnel  over  70 
feet  in  depth;  that  In  the  month  of  May. 
1910,  plaintiff  wrongfully  entered  upon  and 
ousted  defendants  from  a  portion  of  their 
lode  mining  claim,  and  still  wrongfully  holds 
the  same,  and  claim  damages  In  the  stun  of 
$2,000,  and  pray  for  a  restoration  of  their 
possession  and  for  damages. 

On  January  4,  1911,  the  hearing  on  the 
order  to  show  cause  was  had,  whereupon  the 
Judge  made  an  order  granting  an  Injunction 
-poidente  lite,  which  injunction  ousted  and 
ejected  the  defendants  from  a  right  of  way 
200  feet  wide,  and  restrained  them  from  in 
any  manner  Interfering  with  said  land.  The 
appeal  Is  from  that  order. 

But  one  error  is  assigned,  and  that  is  that 
the  court  erred  in  granting  the  injunction 
pendente  lite,  which  ousted  and  ejected  the 
defoidants  from  land  In  th^  actual  po«- 
aesslon,  and  to  which  thay  claim  title  ad- 
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Terae  to  the  plaintiff,  prior  to  the  final  de- 
termination of  the  ImneB  xalaed  by  the 

pleadings. 

The  question  then  directly  presented  Is: 
Did  the  court  err  In  granting  said  injunction 
-which  ousted  and  ejected  the  defoidants 
from  the  laud  in  dlapnte? 

That  part  of  the  writ  ct  Injunction  in- 
volved here  is  as  follows:  *'It  is  ordered 
that  the  said  defendants  and  each  of  them, 
their  agents,  employte,  and  contractors,  and 
the  agents,  employes,  and  contractors  of 
each  of  them,  and  they  are  her^y,  en- 
joined bom  occiqpylng  or  taking  possession 
of  all  or  any  portion  of  a  Btrlp  of  land  de- 
scribed as  follows,  to  wit,  a  str^  of  laud 
two  hundred  (200)  feet  in  width,  having  one 
hundred  (UK)  feet  of  snch  wi^  upon  each 
side  of  the  center  line  of  the  main  track  of 
the  Chicago,  Milwaukee  &  Puget  Sound  Rail- 
way Company,  as  the  same  Is  now  construct- 
ed over  and  across  what  would  be,  if  sur- 
veyed, sectiOD  flftera  (U).  in  township  for- 
ty-flve '  (40)  north,  of  range  five  (S)  east  of 
the  Boise  meridian,  in  Shoshtme  county, 
Idaho,  and  tnm  excavating,  grading,  or  dis- 
placing soil  from  said  sbip  of  land,  or 
any  thereof;  and  from  erecting  or  occupying 
any  building  or  other  structure  thereon,  and 
from  digging  or  blasting  any  holes,  tunhela. 
or  shafts  thereon;  and  from  making  use  of 
or  ezplodbig  any  dynamite  or  other  ezplo- 
slvea  thereon;  and  f»m  interfering  with  or 
molesting  the  said  plaintiff,  or  any  of  its 
agents,  servai^  or  empl<vte,  tai  the  use,  oc- 
cupation, or  poBses^m  of  said  strip  of  land, 
or  of  any  part  thweof;  or  in  the  (deration 
ot  its  railroad,  or  any  of-  its  aiglnes,  traiiu, 
m  cara  thereon;  and  from  interfering  with, 
disturUnft  or  bindeslng  In  any  manner  Uie 
business  of  the  said  idalntlff  carried  4m  up- 
on said  strip  of  lend,  or  tiie  use  by  the  said 
plalntifl,  or  any  of  its  agwts,  servants,  or 
vnpUty^B  of  any  part  of  said  strip  of  land, 
or  any  building  or  structure  thorecm;  and 
from  placing,  piling,  or  depositing  any  lum- 
ber, building  material,  explosives,  or  other 
pencnul  ^perty  luion  said  atrip  of  land,  or 
any  thereot  save  by  and  with  the  consent 
of  the  said  plalntur." 

It  appears  from  the  record  that  said  rail- 
road was  constructed  across  the  land  ii! 
dispute  prior  to  the  1st  day  of  January, 
1009,  and  that  said  mining  daim  was  locat- 
ed on  the  10th  day  of  April,  1909;  therefore 
1^  railroad  company  was  in  possession  of 
said  ground  prior  to  tlu  date  of  the  loca- 
tion of  said  minlns  dalm.  But  it  is  con- 
tended by  counsd  for  w>ellants  that,  as 
said  taUroad  was  constructed  through  a  for- 
est reserre,  without  permission  from  the 
United  States,  the  ndlroad  company  acquired 
no  rights  by  such  construction. 

The  trial  Judge  or  the  court  had  the  pow- 
er and  Jurisdiction  in  the  case  at  bar  to 
grant  proper  injunctive  relief  until  the  case 


was  determined  on  its  merits,  and  this  coun- 
sel for  appellants  omcede^  but  contend  that 
the  injunction  issued  is  too  sweepii^,  and 
results  In  ousting  appeUants  from  the  pos- 
session of  said  land,  the  title  to  which  is  in 
dispute. 

After  a  careful  consideration  of  the  facts 
and  law,  we  think  the  injunctive  order  is 
too  sweeping.  We  therefore  conclude  that 
said  writ  of  injunction  must  be  modified, 
wherein  it  ousts  the  ai^Iants  from  the 
possession  of  the  disputed  ground,  and  It 
must  be  modified  so  as  to  jwrmit  them  to  re- 
tain such  possession  thereof,  and  to  operate 
the  same  in  audi  a  manner  as  will  not  in- 
terfere with  the  railway  conqrany  in  its 
occupation  and  possession  of  said  land,  and 
In  the  operation  and  conduct  of  its  railroad 
business;  and  said  writ  must  be  continued 
in  force  as  to  that  part  of  the  injunction 
prohibiting  appellants  from  in  any  manner 
Interfering  wiUi  the  railroad  company  In  the 
operation  of  its  railroad  or  any  of  its  en- 
gines or  trains  or  cars  thereof,  and  from 
interfering  with,  disturbing,  or  hindering  the 
bustness  of  said  plaintiff  carried  on  on  said 
strip  of  land,  or  in  doing  any  acts  on  said 
land  that  would  interfere  In  any  manner 
with  the  plaintiff  in  its  use  of  said  land  in 
the  operation  of  its  railway  or  in  the  con- 
duct of  its  railwv  business. 

The  cause  is  remanded,  with  instructions 
to  Uie  district  court  to  modl^  wld  injunc- 
tion as  above  indicated.  Costs  of  this  ap- 
peal are  awarded  to  the  appellants. 

STSWABT,  a  X,  and  AILSHIB,  3^  con- 
cur. 


HHWIirr  V.  WAI/MSRS,  District  Judge,  et  al. 
(Suprenw  Goort  of  Idaho.   Dee.  19,  1811.) 

rSyUsbsi  by  Court.) 

1.  Rbcizvbss  (I  154*)— Fbiobxtxis  or  Liin— 

AUTHOBITT  or  COUBT. 

A  court  of  equity  has  the  power  and  aa- 
thorit;  to  appoint  a  receiver  to  take  charge  of 
the  proper^  of  a  party  to  an  action  or  proceed- 
ing on  proper  showing,  for  the  puriwae  of  tak- 
ing care  of  and  preserving  and  protecting  the 
property  and  making  payment  of  the  claims  of 
creditom  out  of  the  same,  and  has  the  authority 
and  jurisdiction  to  decree  that  the  charges  and 
expenses  of  the  receiver,  incurred  in  the  dis- 
charge of  his  duty,  shall  become  a  prior  claim 
and  lien  against  the  property  pantmonnt  to  all 
existing  mortgages  or  other  liens  or  incum- 
brances tbereon. 

[EU.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  SI  270-282;  Dec  Dig.  |  154.»] 

2.  BxonvxBS  (f  183*)— Managehbitt  or  Pbop- 

KBTT— SaLSS  UNDBE  ObDEK  OF  OOUKt^Mlff- 

mmt  Bid. 

It  is  not  an  excess  of  the  Jurisdiction  of  a 
court  of  equity,  in  ordering  a  sale  of  property 
in  the  hands  of  the  receiver,  to  order  and  direct 
that  no  bid  shall  be  received  or  accepted  which 
is  under  a  fixed  and  definite  snm  determined  by 
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the  court  as  Ae  minlmain  bid  that  shall  be  n- 
celved  or  accepted  for  aach  property. 

lEO.  Note.— For  other  cases,  see  Becelrers, 
Ceot  IDig.  i  229;  Deb  Dig.  |  183  *] 

3.  RXCEIVEB8  ^  122^— GnnnoAnB  — Ban 

or  INTEBB8T. 

The  court  baa  no  power  ot  aatbority  to 
order  or  direct  the  parment  ot  interest  on  re- 
ceiver's certificates  in  excess  of  the  maximnm 
rate  of  interest  allowed  by  the  statute  on  con- 
tract, or  at  any  rate  tliat  would  be  usnrioos  un- 
der toe  statute:  Imt  it  la  not  an  excess  ot  ju- 
risdiction for  the  court  to  allow  a  rate  of  in- 
terest Id  excess  ot  the  rate  fixed  by  the  statute 
to  be  allowed  on  money  judgments  and  decrees 
of  oourto,  and  in  cases  wtiers  no  rate  is  con- 
tracted. 

[Ed.  Note.— Fbr  other  cases,  see  BecelTers, 
Cent  Dig.  I  211,  Dec.  TJUg.  |  122.*] 

4.  UoBTOAaBs  d  497*>— FoBiOLOsuiB  —  Con- 

OLUBIVENESS  07  DECREE. 

Where  H.  held  a  mortgage  against  die 
property  of  the  O.  W.  B.  8.  Co»  and  thereafter, 
at  the  instance  of  a  creditM  of  such  company, 
a  receiver  was  appointed  to  take  diarge  of  the 
property  and  assets  of  the  company,  and  H.  in- 
Btituteo  an  action  tor  the  foreclosure  of  Us 
mortgage,  and  brought  in  parties  asserting  some 
lien,  claim,  or  incumbrance  upon  the  property 
covered  by  H.'s  mortgage,  and  such  proceedings 
were  thereafter  liad  that  a  decree  was  entered, 
ordering  and  adjudging  that  tlie  property  Aonld 
be  sold  by  the  receiver  without  aM  me  from 
the  right  of  redemption,  and  that  the  costs  and 
expense  of  the  sale  should  Rial  be  paid  out  ot 
the  proceeds,  and  tliereafter  the  receiver'a  cer- 
tificates and  such  liens  and  claims  aa  had  tieen 
adjudged  priw  to  H.'s  mortgage,  and  thereafter 
H.'s  mortgage  should  be  paid  out  of  ady  residue 
left  from  such  sale,  ana  no  appeal  was  taken 
from  such  order  and  decree,  and  the  same  was 
allowed  to  become  final,  and  H.  thereafter  join- 
ed with  ail  the  other  parties  to  the  foreclosure 
suit  In  filing  his  judgment  and  decree  with  the 
receiver  in  the  receivership  case,  and  petitioned 
to  be  admitted  as  a  creditor,  and  the  district 
court  thereafter  made  an  order  admitting  such 
creditors  and  adjudging  the  same  priorities  In 
the  receivership  case  as  had  been  adjudged  in 
tlie  foreclosuze  eaae,  and  ordered  a  sale  ot  all 
the  property  In  the  hands  of  the  receiver  and 
the  payment  ot  costs,  expense,  and  judgments 
in  the  order  of  their  priorities,  as  adjudicated 
in  both  the  foreclosure  case  and  the  leceiverstiip 
proceeding,  and  directed  tliat  such  sale  be  with- 
out the  right  of  redemption,  held,  that  H.  and 
all  other  parties  to  the  foreclosure  proceeding 
win  be  bound  by  such  order  and  decree,  ana 
that  a  sale,  made  thereunder,  will  be  witboot 
the  right  •!  redemption  to  any  pdwa  who  be- 
came a  party  to  such  proceeding. 

(Dd.  Mote.r-ror  other  eases,  see  Mortgages, 
Dec.  Dig.  I  48T.*] 

Orlgiiua  actioii  b7  Heiuy  Hewitt,  Jr„ 
paying  tot  a  wilt  of  prdaMtion  to  B.  A. 
Walters,  Judge  of  the  Fonrtb  Judicial  Dis- 
trict, and  axwtber.  AltematlTe  writ  Issiied, 
and  on  the  return  day  demnnrer  was  filed  to 
the  ooBqMalnt  and  answer,  and  return  was 
also  filed.  Demurrer  sustained,  writ  quash- 
ed, and  action  dlemlflBed. 

Richards  &  Ha^  T.  S.  BIsaer,  and  A. 
N.  SoUas,  for  plaintiff.  Snlltvau  &  SulUvan, 
Wyman  &  Wyman,  and  D.  M.  Wolfe^  for 
defendants. 

AILSHIB,  J.  The  plaintiff  applied  to  this 
court  for  an  altunatiTe  writ  of  prohibition, 


against  Hon.  E.  A.  Walters,  a  Jndse  of  the 
Fourth  judicial  district,  and  O.  B.  Cannon, 
a  receiver  appointed  by  and  acting  umder 
the  direction  of  the  Judge  of  said  court, 
to  prohiUt  and  restrain  further  {nroceedings 
under  en  order  of  sale  made  and  entered  by 
the  judge  of  said  court  At  the  suit  of  a 
creditor  of  the  Great  WflBtem  Beet  Sugar 
Company,  a  reoelTcr  was  appointed  to  take 
diarge  of  the  property  and  business  of  the 
corporation,  who  thereaftv  qnallAed  and 
took  charge  of  Its  property,  and  contlnned 
to  conduct  the  business  undter  the  direction 
of  the  court  Tarlons  phases  of  that  ques- 
tloD  have  been  considered  by  this  court  in 
the  following  cases:  Idaho  Fruit  Land  Co. 
T.  Great  Western  Beet  Sugar  Co.  et  al.,  17 
Idaho,  273,  105  Pac.  662;  Id.,  18  Idaho,  1. 
107  Paa  989;  Hewitt  r.  Great  Western  Beet 
Sugar  Co.,  118  Pac.  296. 

The  plaintiff  herein  held  a  mortgage  on 
the  property  of  the  Great  Western  Beet  Sug- 
ar Company,  and  on  about  the  4th  day  of 
August  1908,  commenced  his  action  In  the 
district  court  of  the  Fourth  judicial  district 
in  and  for  E3more  county,  to  foreclose  the 
same,  and  such  proceedings  were  thereafter 
had  as  resulted  In  the  entering  of  a  decree 
of  foreclosure  on  the  2lBt  day  of  July,  1910, 
adjudging  the  plaintiff  oititled  to  recover 
the  sum  of  $109,276  from  the  Great  Western 
Beet  Sugar  Company,  and  gtving  him  a 
decree  of  forecloeure  for  that  sum.  It  ap- 
pears that  the  receiver  in  some  way  became 
a  party  to  this  foredosure  suit  Whether 
he  was  brought  In  by  order  of  the  court  or 
by  supplementary  proceedings  or  on  peti- 
tion In  Intervention  does  not  ai^pear,  but 
that  he  was  taken  Into  consideration  and 
treated  as  a  party  to  the  action  by  the  de- 
cree la  clear  upon  the  face  of  the  decree 
itself.  Most  of  the  defendants  defaulted, 
but  a  number  ai^^eared  and  answered  and 
filed  cross-complaints.  It  was  adjudged  and 
decreed  that  some  nine  of  these  defendants 
had  claims  that  were  prior  and  superior  to 
the  claim  of  tbe  plaintiff.  They  were  ac- 
cordingly giren  priorities  by  the  decree. 
The  decree  thereupon  describee  the  property 
to  be  sold,  and  orders  and  adjudges  that 
the  property  shall  be  sold  by  the  receiver, 
and  out  of  the  proceeds  of  the  sale  the  re- 
ceiver shall  pay  "all  costs,  claims,  and  ex- 
penses Incurred  by  said  reoelver.  Including 
all  receiver's  certificates  Issued  by  said  re* 
oelver  prior  to  the  date  of  such  paymoit 
and  all  receiver'a  certiflcatee  heretofore  Is* 
sued  by  Norman  Isachson,  receiver,  under 
order  of  this  court,  for  bia  costs  and  ex- 
penses as  receiver,  and  tor  the  care,  presw- 
vatlon,  protection,  repair,  and  maintenance 
of  said  system,  and  the  costs  of  sale,  and  all 
other  expenses  of  whatsoever  kind  properly 
dOargeable  against  said  estate^"  This  fore- 
closure decree  further  adjudged  and  de- 
creed: **That  the  said  The  Great  Wmten 


*Wm  ether  easae  see  same  tople  and  section  NVII BER  la  Dee.  Dig.  *  Am.  Dig.  Key  No.  Sartes  *  Rep'r  ladexw 
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Beet  Sugar  Company,  and  all  persons  claim- 
ing by,  ttarougb,  or  under  It,  and  all  Hen 
claimants  and  Judgment  creditors,  be  debar- 
red and  foreclosed  of  all  right  of  redemption 
from  such  sale,  and  npon  such  sale  being 
confirmed  by  the  court,  or  the  Judge  there- 
of at  chambers,  said  receiver  shall  execute 
and  deliver  a  deed  or  deeds  of  conveyance 
of  the  property  so  sold  to  the  purchaser  or 
purchasers  thereof."  Thereafter,  and  on 
the  17th  day  of  October,  1011,  the  attorneys 
who  represented  the  plaintiff,  Hewitt,  in 
the  foreclosure  suit,  and  the  attorneys  who 
represented  the  defendants  who  appeared  in 
that  case,  signed  a  stipulation  which  waa 
entitled  In  the  receivership  case,  and  filed 
the  same  with  the  receiver.  This  stipula- 
tion is  aa  follows: 

"In  the  Matter  of  the  Recdverahtp  of  the 

Oreat  Western  Beet  8agu  Co. 
"To  O.  B.  Gannoii,  BecelTer: 

"The  imden^ned,  attorneys  for  parties 
plaintiff  and  defendant  In  that  certain  action 
In  the  district  court  of  the  Fonrtb  Jodldal 
district  of  the  state  of  Idaho,  In  and  for 
Blmore  ooant>*,  wbereln  Henry  Hewitt,  Jr., 
ms  plalntlfF,  and  tlie  Great  Western  Beet 
Sugar  Company  et  at  were  defendants,  pre- 
sent berevlth  a  copy  of  the  decfee  made  and 
entered  In  aald  action  for  yonr  apfffoval, 
and  request  tliat  said  parties  plaintiff  and 
defendant,  each  of  than  respectively,  be  ac- 
cepted and  admitted  you  aa  creditors, 
mortgagees,  and  Ucnbolders  .of  said  Oreat 
Western  Beet  Sn^r  Company,  and  In  the 
order  of  inlorlty,  as  In  aald  decree  set  forth. 

"Dated  October  17,  1911.  J.  Watts. 
J.  M.  Owen.  L.  B.  Greoi.  St.  M.  WoIf!& 
W.  C  Howie.  Dan  McLaughlin  and  Page  ft 
Englert  J.  U  Nlday.  B.  T.  Griffith.  Ira 
B.  Barber.  Ghas.  V.  Koelach.  Oavanafa  Sb 
Blake.  A.  r.  Bollss,  by  a  O.  Haga.  Bldi- 
arda  ft  Haga.  K.  I.  Peiicy.  Wyman  ft  Wy- 
man,  fbr  Bessie  Stoctsel." 

Thereafter,  and  on  the  lOth  day  of  Novem-, 
ber,  1911,  the  Judge  heard  the  petition  and* 
application  of  the  receiver  for  authority  and 
an  order  to  sell  the  property  of  the  Great 
Western  Beet  Sugar  Company,  and  thereup- 
on made  and  entered  an  order,  directing  a 
sale  of  the  property  and  estate  of  the  com- 
pany In  the  hands  of  the  receiver.  At  the 
same  time  the  court  directed  that  the  same 
preferences,  priorltiM,  and  order  of  distribu- 
tion of  the  proceeds  of  the  sale  be  observed 
as  directed  by  the  decree  of  foreclosure.  It 
is  parts  of  this  order  of  sale  that  the  plain- 
tiff herein  contends  are  in  excess  of  and 
beyond  the  Jurisdiction  of  the  court  It  con- 
tains a  great  many  recitals  and  orders  and 
directions  to  the  receiver,  which  It  is  un- 
necessary to  recite  or  consider  here.  We 
will  only  give  the  substance  and  effect  of 
those  portions  of  the  order  to  which  the 
plaintiff  herein  objects  and  urges  as  con- 
stituting an  excess  of  Jurisdiction.  Th^  are, 
In  snbscanc^  as  follows: 


(1)  The  oTHee  adjndged  all  Indebtedness 
and  expense  of  all  kinds  incurred  by  O.  £. 
Cannon,  as  receiver  and  by  his  predecessor, 
one  Norman  Isachson,  aggregating  upwards 
of  ^,000,  to  be  a  first  and  prior  lien  on  the 
property  covered  by  the  mortgage  of  the 
plaintiff  herein,  and  that  the  same  should 
be  paid  before  the  payment  of  the  plaintiff, 
or  any  of  the  other  liens  or  claims  adjudged 
and  decreed  by  the  foreclosure  Judgment. 

(2)  The  order  directed  that  no  bid  should 
be  received  or  accepted  by  the  receiver  for 
a  less  sum  than  |56,M6.79. 

(3)  It  was  ordered  and  directed  tliat  the 
receiver,  after  making  the  sale,  should  pay 
all  receiver's  certificates,  together  with  the 
interest  thereon  at  the  rate  of  10  per  cent 
per  annum  from  the  date  of  their  issuance. 

(4)  It  was  ordered  and  directed  that  the 
sale  should  be  made  vHthout  the  right  of 
redemption,  and  that  no  redemption  should 
be  allowed  after  the  acceptance  of  the  bid 
and  the  confirmation  of  the  sale  by  the 
Judge  of  the  court  and  that  a  deed  absolute 
should  thereupon  be  made  to  the  purchaser. 

We  will  consider  the  foregoing  questions 
In  the  order  to  which  they  are  above  stated. 

[1]  1,  It  has  already  been  adjudicated  by 
this  court  that  the  trial  court  had  the  power 
and  authority  In  this  case  to  authorize  the 
receiver  to  Issue  receiver's  certtflcates,  and 
to  make  them  a  prior  and  first  Hen  against 
the  property  of  the  company  superior  to  all 
existing  mortgages  and  other  liens  and  In- 
cinnbrances.  Hewitt  v.  Great  Western  Beet 
Sugar  Co.,  118  Pac.  296.  The  ease,  however, 
In  which  the  foregoing  adjudication  was 
made  only  involved  the  certificates,  amount- 
ing to  fl7,675,  issued  by  the  receiver,  Isach- 
son, under  order  and  direction  of  the  court. 
The  balance  of  the  receiver's  certificates,  ap- 
proxinutting  about  $25,000,  were  issued  by 
the  receiver,  Cannon,  who  Is  the  successor  of^ 
Isachson.  It  Is  firmly  establlsbed,  however, 
in  this  state  that  a  court  of  equity  has  the 
power  and  authority  to  appoint  a  receiver 
to  take  charge  of  property,  and  to  care  for 
and  protect  the  same,  and  decree  the  charges 
therefor  as  a  prior  claim  and  lien  against 
the  property  i>aramount  to  all  mortgages  or 
other  liens  or  inctunbrances.  Dalllba  t. 
Winscbell,  11  Idaho,  364,  82  Pac.  107,  114 
Am.  St  Rep.  267;  Hewitt  v.  Great  Western 
Beet  Sugar  Co.,  118  Pac.  296.  « 

[2]  2.  The  fact  that  the  trial  Judge  fixed 
the  sum  of  $56,546.79  as  the  minimum  bid 
for  the  property  which  would  be  received  or 
considered  was  not  an  excess  of  Jurisdiction, 
and  it  cannot  be  ascertained  whether  it  was 
even  erroneous  or  not  until  after  an  attempt 
has  t>een  made  under  such  order  to  sell  the 
property,  and  it  has 'actually  been  exposed 
for  sale.  The  court  has  bad  this  property  In 
its  custody  for  a  couple  of  years,  and  Is  pre- 
sumably familiar  with  the  nature  and  char- 
acter of  the  property  and  its  approximate 
ralne.  If  a  bid  had  been  received  and  sc- 
ented by  the  receiver,  the  court  would  never- 
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tbelesB  be  at  liberty  to  reject  tbe  bid  u  not 
being  adequate  or  commenaurate  wltb  the 
value  of  the  propertr.  It  appeals  to  ua  as  be- 
ing a  very  proper  and  wise  exercise  of  the 
discretion  of  the  court  to  fix  a  minimnm  bid, 
In  the  first  place,  If  the  court  1b.  at  tbe  time 
of  making  the  order  of  sale,  so  advised  or 
Informed  as  to  enable  It  to  fairly  Judge  of 
the  probable  raloe  of  the  property.  This 
practice  seems  to  have  been  adopted  by  other 
courts,  and  to  have  received  the  sanction  of 
appellate  courts.  See  Bryan  &  Brown  Shoe 
Co.  T.  Block,  62  Arfc.  468,  12  S.  W.  1073; 
Slaughter  v.  Strother,  99  6a.  633,  27  S.  E. 
764;  In  re  Newark  Savings  Inst  (N.  J.)  9 
AU.  375;  34  Cyc  319  (v);  First  National  Bank 
T.  Bunting  &  Co.,  7  Idaho,  387,  63  Pac.  694; 
Nlisbet  V.  Great  Northern  day  Co.,  41  Wash. 
107,  83  Pac.  16. 

[3]  3.  The  plaintiff  complains  of  the  action 
of  tbe  court  In  ordering  and  directing  tbat 
the  receiver's  certificates  should  draw  In- 
terest at  the  rate  of  10  per  cent  per  annum. 
This,  It  Is  urged,  was  an  excess  of  jurlsdlc- 
tlon.  The  argument  In  this  respect  seems  to 
be  based  on  tbe  fact  that,  under  our  statute 
(section  1637,  Rev.  Qodes),  money  due  on 
Judgments  and  decrees  of  courts  draws  inter- 
est at  tbe  rate  of  7  per  cent,  per  annum,  and 
that  in  all  cases  where  there  is  no  express 
contract  in  writing,  fixing  a  rate  of  interest. 
Interest  shall  be  charged  at  tbe  rate  of  7 
per  cent  Seven  per  cent,  however,  does  not 
mark  the  maaifnum  rate  of  Interest  which  is 
permissible  in  this  state.  Under  section  1C3S, 
Rev.  Cod^  parties  may  agree  In  writing  for 
the  payment  of  any  rate  of  interest  not  ex- 
ceeding IS  per  cent,  per  annum,  and  inter- 
est does  not  become  usurious  In  this  state 
until  it  exceeds  tbe  rate  of  12  per  cent  Now 
it  must  be  conceded,  we  think,  and  plaintiff's 
authorities  support  tbe  proposition,  that  a 
court  of  equity  should  not  and  cannot  allow 
a  usurious  rate  of  interest,  or.  In  other 
words,  a  rate  of  Interest  greater  than  the 
maximum  rate  allowed  by  tbe  law  of  tbe 
state.  Meyer  v.  Johnston,  63  Ala.  237,  at 
page  351;  24  Am.  ft  Eng.  Ency.  of  Law,  p.  41, 
par.  9.  We  do  not  think  it  wise  or  expedient 
to  authorize  receiver's  certificates  to  draw  a 
greater  rate  of  interest  than  the  statutory 
rate  allowed  on  Judgments  and  decrees  of 
courts,  and  tbis  should  be  especially  observed 
in  cases  where  such  certificates  are  to  take 
precedence  over  mortgages.  Judgments,  and 
other  liens  and  incumbrances  existing  at  the 
time  that  the  receivership  proceedings  are  in- 
stituted. The  fixing  of  the  rate  of  Interest 
however,  so  long  as  the  conrt  keeps  within 
the  maximum  allowed  by  law,  la  not  an  ex- 
cess of  Jurisdiction. 

[4]  4.  The  chief  objection  urged  in  this 
proceeding  Is  tbat  tbe  conrt  exceeded  its  Ju- 
risdiction in  ordering  and  directing  that  the 
sale  should  be  made  without  the  right  of  re- 
demption, and  tbat  upon  tbe  confirmation  of 
such  sale  a  deed  abeolnte  should  be  executed, 
and  that  no  redemption  should  be  allowed 


from  such  sale.  This  objection  presents  a 
question  which  must  be  determined  upon  the 
peculiar  facts  and  conditions  of  this  partic- 
ular case.  In  tbe  first  place,  it  la  conceded 
that  tbe  statute  of  this  state  nowhere  In 
express  terms  grants  the  right  of  redonptlon 
from  a  rec^ver's  sale.  Tbe  statute  confers 
the  right  of  redemption  from  sales  made  on 
execution  (section  4^1)  and  ft>reclosure  sales 
(section  4620),  and  other  sales  under  fore* 
cloenre  of  vartous  liens.  Under  section  4491, 
a  creditor  having  a  lien  by  Judgment  or  mort- 
gage on  the  property  sold,  subsequent  to  the 
Hen  on  whldi  the  sale  was  made,  has  the 
right  of  redemption,  the  same  as  the  Judg- 
ment debtor  would  have.  The  plaintiff  In 
this  case  would  have,  under  the  statute,  the 
right  to  redeem  the  property  from  any  sale 
made  for  the  saUsfactlon  of  Judgments  or 
Hens  that  were  prior  to  bis  mortgage.  It  Is 
now  claimed  tbat  to  deprive  him  of  tbe  right 
of  redeeming  the  property  from  any  sale 
that  may  be  made  for  the  purpose  of  raising 
tbe  preferred  sum  of  $56,646.79  required  by 
the  court  In  order  to  liquidate  the  receiver's 
certificates  and  other  liens  prior  to  the  plain- 
tiff's mortgage  has  the  effect  of  depriving 
him  of  his  property  without  due  process  of 
law.  In  that*it  deprives  him  of  his  right  of 
redemption,  which  was  conferred  by  statute 
at  tbe  time  be  took  the  mortgage.  As  to 
whether  or  not  the  plaintiff  could  have  been 
brought  in  to  tbe  receivership  proceedings 
without  bis  consent  and  over  his  protest 
and  had  bis  mortgage  and  claim  subjected  to 
that  proceeding,  and  the  property  sold  by 
tbe  receiver,  without  the  right  of  redemption, 
for  the  purpose  of  paying  the  expenses  of  the 
receiver  and  other  prior  claims,  and  applying 
any  balance  to  the  payment  of  plaintiff's 
claim,  IB  a  doubtful  question,  and  one  upon 
which  the  authorities  are  by  no  means  clear. 

For  discussions  of  the  right  and  power  of 
courts  to  order  receiver's  sales  without  the 
right  of  redemption,  see  tbe  following  au- 
.thorities,  which  have  been  cited  by  respective 
counsel:  Locey  Goal  Mines  v.  Chicago,  Wil- 
mington &  Yermlllion  Coal  Co.,  131  111.  9,  22 
N.  E.  603,  8  L.  B.  A.  698;  Watklns  v.  Minn. 
Thresher  Mfg.  Co.,  41  Minn.  160,  42  N.  W. 
862;  Farmers*  Loan  &  Trust  Co.  v.  Iowa 
Water  Co.  (O.  C.)  78  Fed.  881;  Pacific  N.  W. 
Pkg.  Co.  V.  Allen,  116  Fed.  312,  54  O.  a  A 
048;  Hammock  v.  Farmers'  Loan  ft  Trust 
Co.,  105  U.  S.  77,  26  L.  Ed.  1111;  McKenrie 
V.  Bismarck  Water  Co.,  6  N.  D.  361,  71  N.  W. 
608;  DlUey  v.  Jasper  Lumber  Co.  (Tex.  C31t. 
App.)  114  S.  W.  878;  Mercantile  Realty  Ca 
V.  Stetson,  120  Iowa,  324,  94  N.  W.  859;  High 
on  Receivers  (4tb  Ed.)  {  109c;  Blair  v.  Ilia 
Steel  Co.,  81  L.  B.  A.  269,  159  HI.  360,  42  N. 
E.  895. 

It  Is  unnecessary,  however,  for  us  to  deter- 
mine tbat  question  In  this  case,  and  we  re- 
serve our  Judgment  thereon,  for  the  reason 
that  the  facts  of  this  case  remove  it  from 
the  contingency  above  su^ested.  Here,  in 
some  way,  the  recelTw  waa  either  broui^t,  cx 
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Tolontarllr  came,  into  platntlfTs  foreclosure 
proceeding,  and,  Instead  of  tbe  plalntitTe  de- 
cree directing  that  the  aheriif  sell  the  prop- 
erty to  make  tbe  amount  of  plaintiff's  debt 
and  costs,  It  directs  that  the  receiver  sell 
the  property;  and  It  likewlae  directs  tbat  the 
receiver  first  retain  the  cost  of  the  sale,  and, 
secondly,  the  amount  of  the  receiver's  certifi- 
cates, and  then  pay  the  Uens  and  claims  that 
are  prior  to  the  plaintiff,  before  applying  any 
of  the  proceeds  to  the  payment  of  plaintlfTs 
mortgage  debt  It  also  directs  that  the  sale 
be  made  without  right  of  redemption,  end 
that  a  deed  absolute  be  given.  Thla  Judg- 
ment and  decree  has  become  final,  and  the 
plaintiff  prosecuted  no  appeal  ffom  these  ob- 
jectionable features  of  l^ls  decree.  Pursuing 
this  course  of  action  and  acquiescence  on  the 
part  of  plaintiff  a  step  further,  we  find  that 
he  and  all  of  the  defendants  who  obtained  re- 
lief on  their  cross-bills  in  the  foreclosure  pro- 
ceedings took  their  decree  over  into  the  re- 
ceivership case  and  filed  It  there,  and  ob- 
tained an  order  from  the  court,  allowing  the 
same  prtferences  in  tbe  receiver's  sale  of  the 
property  as  had  been  ordered  under  the  fore- 
closnre  decree;  and  they  there  filed  their 
judgments  and  claims  with  the  receiver,  and 
asked  that  the  same  be  allowed,  and  tbat 
th^  be  accepted  as  creditors  of  the  Great 
Western  Beet  Sugar  Company.  Under  this 
state  of  facts,  there  is  no  doubt  but  that  the 
plaintiff  IB,  and  all  other  parties  to  tbe  fore- 
closure suit  are,  bound  by  the  Judgment  and 
orders  had  in  tbe  receivership  case,  and  are 
subject  to  the  order  of  the  court,  directing 
the  sate  of  the  property  without  the  right  of 
redemption.  In  other  words,  the  sale  bere 
being  made  is  not  a  sale  on  foreclosure,  but 
is  a  sale  by  tbe  court's  receiver,  under  direct 
authority  and  supervision  of  the  court.  The 
plaintiff  has  consented  to  and  acquiesced  in 
tbe  order  and  decree,  and  is  now  bound 
thereby.  Under  the  facts  of  this  case,  the 
court  had  the  authority  and  Jnrlsdlction  to 
order  that  the  sale  he  made  without  the  right 
of  redemption,  and  such  order  is  binding  on 
all  parties  to  tbe  proceedings,  and  will  ef- 
fectually bar  all  such  parties  and  their  priv- 
ies from  any  right  of  redemptton  th^  might 
otherwise  have  had. 

The  demurrer  to  the  complaint  is  sustain- 
ed, the  writ  is  quashed,  and  the  action  is 
dtsmlsMd.  Costs  awarded  to  defendantk 

8TBWART,  a  X,  and  SULLIVAN,  J.,  con- 
cur. 


KING  V.  GREAT  NORTHERN  RT,  CO. 
(Supreme  Court  of  Idaho.    Dec  2,  1911.) 
(Bvllaitu  hy  the  Court.) 
1.  PiTBLio  Lands  (|  103*)  —  Houestead  — 

RlQHT  or  COHISSIAHT  — FiBKB  — BlOBT  OV 

Action. 

Where  G.  mads  a  homestead  entry  on 
certain  land  la  1902,  and  erected  a  eabbi 


thereoQ,  and  on  February  16,  1906,  E.  en- 
tered upon  said  land  and  took  possewrion  ol 
said  cabin,  with  the  Intention  of  contesting 
C'a  entry  and  entering  said  land  as  a  home- 
stead, and  thereafter.  In  May,  1806,  filed  a 
contest  in  the  United  States  land  office,  and 
In  July,  1906,  a  large  amount  of  tbe  umber 
standing  on  said  land  was  destroyed  by  a  fire, 
alleged  to  bare  been  negligently  set  by  tbe 
railway  compauy,  and  thereafter,  on  the  ISth 
day  of  December,  1007,  said  contest  was  de- 
cided In  E.'a  favor,  and  on  January  14,  1808, 
K.  entered  said  land  aa  a  homestead,  keM  that, 
aa  E.  had  not  made  her  homestead  entry  pri- 
or to  the  date  of  the  destruction  of  saia  tim- 
ber  by  fire,  she  was  not  the  owner  of  said 
timber,  and  conld  not  maintain  an  action  to 
recover  the  value  of  the  timber  so  destroyed. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Dec  Dig.  |  103.*] 

2.  PnsLio  Landb  (I  lOS*)— Land  of  Uim- 

CD  SUTBB— HOUUIIAO  BNIBT. 

So  long  as  C's  entry  remained  nncan- 

celed,  the  hod  included  therein  was  segre- 
gated from  the  public  domain,  and  precluded 
K.  from  acquiring  an  Inceptive  right  thereto 
by  virtue  of  her  residence  on  said  land. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Gent  Dig.  H  iS98-807:   Dec  Dig.  i 

8.  PiTBLio  Lands  (I  103*)— Lands  of  Unit- 
KD  States— HoHSBTXAD  BniST— Bfroi  of 
Contest. 

Section  2207.  Bev.  St.  IT.  S.  (U.  S.  Oomp. 
St  1901,  p.  1898)  prescribes  the  procedure 
for  tbe  cancellation  of  a  homestead  entry, 
where  the  entryman  has  failed  to  comply  with 
the  law;  and  in  case  a  contest  is  instituted 
against  a  homestead  entry,  and  is  socceBsfuUy 
prosecuted,  upon  the  cancellation  of  such  en- 
try, the  land  bo  entered  reverts  to  the  gov- 
ernment, with  a  preference  right  to  the  con- 
testee  to  enter  the  same  as  a  homestead,  un- 
der tbe  rules  and  regulationa  of  the  depart- 
ment after  the  cancellation  of  tbe  contested 
entry. 

[Ed.  Note.— For  other  cases,  see  Public 
I^de,  Cent  Dig.  H  298-^;    Dec  Dig.  | 

4.  Public  Lands  (i  114*)— Lands  or  Unit- 
ed States— Patents— Relation  Back. 

As  E.*s  homestead  entry  was  made  on 
the  14tb  of  January,  1908,  upon  the  issuance 
of  tbe  patent  the  tight  of  E.,  under  tbe  doc- 
trine of  relation,  only  relates  back  to  the  date 
of  her  entry,  and  not  to  the  date  when  the 
contest  was  begun. 

[Ed,  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  814r-S2^;   Dec  IHg.  | 

5.  PuBuo  Lands  <i  108* )— Homestead — 
RiuHT  OF  Contestant— FiEEB—RiOHT  or 
Action. 

Held,  under  the  facts  of  this  case,  that 
E.  had  no  such  right  or  interest  in  the  land 
and  the  timber  growing  thereon  at  the  date 
such  timber  was  destroyed  by  fire  as  to  en- 
title her  to  maintain  this  action. 

[Ed.  Note.— For  other  cases,  see  Public 
Lends,  Cent  Dig.  i|  298-307;   Dec  Dig.  | 

Appeal  from  District  Court,  Bonner  Goira- 
ty;  Robt  N.  Dunn,  Judge. 

Action  by  Racbeal  Sing  against  the  Great 
Northern  Railway  Company  for  the  ne^l- 
gent  destruction  of  standing  timber  by  fire. 
Judgment  for  plaintiff,  and  defendant  ap- 
peala  Reversed  and  remanded,  wltb  in- 
stmctlons  to  enter  Jadgmmt  for  defendant 
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H.  H.  Taylor,  for  appellant  B.  S.  Ben- 
nett and  Petar  Johnson,  for  respondent 

SULLIVAN,  J.  Thli  action  was  brought 
by  the  plaintiff,  who  is  respondent  here, 
against  the  Great  Northern  Ballway  Com- 
pany, a  corporation,  to  obtain  damages  for 
the  alleged  negligent  destruction  by  Are  ot 
certain  standing  timber  growing  on  the  N. 
Q.  U  of  section  30,  township  59  N..  range  1 
W.  of  Boise  meridian,  in  Bonner  connty,  and 
was  tried  upon  a  second  amended  complaint, 
which  will  be  referred  to  as  the  complaint 

To  said  complaint  a  demurrer  was  Inter- 
posed, on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitote  a  cause 
of  action,  and  was  overruled  by  the  conrt 
All  of  the  allegations  of  the  complaint  were 
denied,  except  the  allegations  of  the  incorpo- 
ration of  the  defendant  railroad  company 
and  its  compliance  with  the  laws  of  Idaho 
in  regard  to  foreign  corporations. 

Upon  the  issues  thus  made,  the  cause  was 
tried  by  the  court  with  a  jury,  and  verdict 
and  judgment  given  and  entered  in  favor  of 
the  plaintiff  for  the  sum  of  $5,000  and  costs 
of  suit  A  motion  for  a  new  trial  -was  de- 
nied, and  this  appeal  is  from  the  judgment 
and  from  the  order  denying  the  new  trials 
The  overruling  of  the.  general  demurrer  to 
the  complaint  is  the  first  error  assigned. 

It  is  alleged  in  the  complaint,  among  other 
things,  that  at  the  time  the  plaintiff  took 
possession  of  the  land  described  therein,  to 
wit  February  16,  1906,  "the  same  had  been 
previously  filed  upon  by  one  Charles  A. 
Campbell,  on  December  2,  1902,"  as  a  home- 
stead; that  plaintiff  had  resided  thereon 
ever  since  February  15,  1906;  that  she  in- 
stituted a  contest  in  the  United  States  land 
office  at  Coeur  d'Alene  on  May  28,  1906, 
against  the  Campbell  entry;  that  on  De- 
cember 18,  1907,  because  of  her  contest 
c;ampbell's  homestead  entry  was  canceled; 
and  that  on  January  14,  1908,  plaintiff  made 
homestead  entry  for  said  land.  The  damage 
by  fire  is  alleged  to  have  occurred  on  July  24, 
1906. 

Plaintiff  seeks  to  recover  for  standing  tim- 
ber which  sbe  alleges  was  burned  through 
the  carelessness  and  negligence  of  the  de- 
fendant and  the  main  question  raised  on 
this  appeal  Is  whether  or  not  the  plaintiff's 
Interest  In  the  land  In  question  and  the  tim- 
ber growing  thereon  was  sufficient  at  the 
time  of  its  destruction  by  fire  to  give  her  a 
right  to  maintain  this  action;  and  all  of  the 
assignments  of  error  are  based  upon  the  con- 
tention of  defendant  that  the  plaintiff  had 
no  right  to  maintain  this  action,  for  the 
reason  that  sbe  was  not  the  owner  of  and 
bad  no  interest  in  the  land  or  the  timber 
growing  thereon  at  the  time  of  the  destruction 
of  the  timber.  The  plaintiff  bad  not  made  a 
homestead  entry  for  said  land  at  the  time 
said  timber  was  destroyed,  but  had  filed  a 
contest  against  the  entry  of  said  Campbell. 
She  ptosecDted  ha  oontest  mcceflsfully,  and 


said  Campbell's  entry  was  canceled  by  the 
Commissioner  of  the  General  Land  Office  on 
December  18,  1907,  and  thereafter,  on  the 
14th  of  January,  1908,  she  entered  the  land 
as  a  homestead. 

[1]  The  question,  then,  Is  directly  present^ 
ed  whether,  under  that  state  of  facts,  she 
had  such  an  Interest  in  said  land  and  the 
timb^  growing  thereon  as  would  give  her  a 
right  to  maintain  this  action  and  recover  for 
timber  destroyed  about  18  months  prior  to 
the  time  she  made  her  homestead  entry. 

We  will  first  determine  what  right  or  in- 
terest, if  any,  the  respondent  had  In  and  to 
said  land  and  the  thnbor  standing  thereon  at 
the  date  the  fire  occurred,  to  wit  July  24, 
1906.  She  had  settled  on  said  land  by  mov- 
ing into  the  cabin  owned  by  Campbell,  the 
first  entryman,  and  had  put  In  some  garden, 
and  had  done  a  little  fencing.  In  May  prior 
to  the  fire,  she  had  entered  a  contest  against 
the  entry  of  Campbell,  which  contest  was 
finally  determined  in  her  favor  on  December 
IS,  1907.  While  her  entry  and  residence  on 
said  land  was  not  in  any  manner  Interfered 
with  by  Campbell,  the  first  entryman,  sbe 
acquired  no  special  rights  thereunder  to 
the  timber  standing  on  said  land.  By  her 
successful  contest  against  Campbell's  mtry, 
she  acquired,  on  December  18,  1907,  a  pref- 
erence right  for  30  days  to  enter  or  file  up- 
on said  land  In  the  local  United  States  land 
office.  This  she  did  on  the  14th  of  January. 
1908,  and  on  that  date  she  first  connected 
herself  with  the  title  in  the  government  in 
a  manner  that  would  entitle  her  to  a  patent 
from  the  government  for  said  land,  on  her 
compliance  with  the  homestead  law.  The 
preference  rtght  that  was  given  her  under 
the  law  and  the  rules  of  the  Land  Depart- 
ment was  a  mere  prlvll^e,  which  might 
have  been  waived  by  her,  or  would  have  been 
lost  had  she  not  exercised  It  within  the 
time  limited  for  Its  exercise. 

[21  So  long  as  Campbell's  entry  for  said 
land  remained  uncanceled  of  record.  It  seg- 
regated said  tract  of  land  from  the  public 
domain,  and  precluded  any  person  from  ac- 
quiring an  inceptive  right  thereto  by  virtue 
of  a  settlement  or  residence  on  said  land. 
See  McMlcbael  v.  Murphy,  197  U.  S.  304.  25 
Sup.  Ct  460,  49  L.  Ed.  766. 

In  Holt  V.  Classen  et  al.,  19  Okl.  131,  91 
Pac.  866,  the  court  held  that  a  settlement  or 
entry  on  public  land  already  covered,  of  rec- 
ord, by  another  entry,  valid  on  its  face,  does 
not  give  the  second  entryman  any  right  In 
the  land,  notwithstanding  the  fact  that  such 
entry  may  subsequently  be  relinquished,  or 
is  ascertained  to  be  invalid  by  reason  of 
facts  dehors  the  record  of  such  entry,  and 
quotes  from  the  case  of  Hodgea  v.  Colcord. 
193  U.  S.  192,  24  Sup.  Ct  433,  48  L.  Ed. 
677.  Beferrlng  to  that  case,  the  conrt  said : 
"An  examination  of  the  case  last  above  cited 
shows  that  such  an  entry,  although  void,  by 
reason  of  the  disqualification  of  the  entry- 
man  to  make  It,  nererthelefla  opwatw  to  >o 
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segregate  the  tract  InrolTed  from  tlie  pub- 
lic domain  as  to  preclude  the  Initiation  of 
anotber  homestead  right  to  the  same  tract 
by  entry,  until  the  Toldable  entry  has  been 
canceled."  Such  an  entry  Is  Toidable,  but 
not  absolutely  void. 

It  was  held,  in  Wltherspoon  v.  Duncan. 
4  Wall.  210.  18  Ed.  339.  that  under  the 
rulings  of  the  Land  Department  entries  of 
record  prima  facie  valid  appropriate  the 
lands  covered  thereby,  and  while  they  re- 
main uncanceled  the  land  ia  not  subject  to 
further  entry. 

It  was  held  in  Atherton  t.  Fowler,  96  U. 
8.  S13,  24  L.  Ed.  732,  that  a  right  to  make 
a  settlement  on  the  public  domain  was  to  be 
exercised  on  unsettled  land;  to  make  Im- 
provements on  unimproved  land;  that  to 
erect  a  dwelling  house  did  not  mean  to 
seize  some  other  man's  dwelling;  that  such 
right  had  reference  to  vacant  land — ^to  un- 
improved land. 

[3]  The  provisions  of  section  2297.  Revised 
SUtutes  of  the  United  States  (U.  S.  Comp. 
St  1901,  p.  1398),  prescribe  the  procedure  or 
method  for  the  cancellation  of  a  homestead 
«D.txj  where  the  entryman  has  failed  to  com- 
ply with  the  law,  and  after  due  notice  to  the 
entryman  and  certain  proof  offered,  show- 
ing that  the  entryman  has  changed  his  resi- 
dence or  abandoned  the  land  for  more  than 
six  months  at  a  time,  "then  and  in  that 
event  the  land  so  entered  shall  revert  to  the 
government"  A  valid  entry  presumptively 
so  remains  until  it  has  been  canceled  as  pro- 
vided by  law,  and  the  land  covered  thereby 
is  not  subject  to  re-eotry  until  the  first  entry 
has  been  thus  canceled.  As  said  land  was 
not  subject  to  entry  al  the  date  the  respond- 
ent settled  npon  it  she  could  not  acquire  any 
special  right  or  Interest  In  the  title  to  said 
land  until  after  her  contest  had  been  de- 
termined, and  until  she  bad  entered  the 
same  as  a  homestead,  or  made  the  proper 
application  under  the  law,  which  she  did  on 
January  14.  1908. 

[4]  Applying  the  recognized  doctrine  that 
upon  issuance  of  a  patent  the  right  of  the 
patentee  relates  back  to  the  inception  of  his 
right  respondent's  right  would  only  relate 
back  to  January  14,  1908,  the  date  she  made 
her  homestead  entry.  That  being  true,  she 
could  acquire  no  right  under  the  law  until 
Campb^'s  entry  was  canceled,  and  she  had 
made  the  proper  entry  therefor.  And,  if 
her  right  did  not  relate  back  to  the  time 
the  timber  was  burned  (the  24th  of  July, 
1906),  she  had  no  such  right  to  the  land  and 
the  timber  thereon  at  that  date  as  would  en- 
able her  to  maintain  this  action.  The  govern- 
ment was  the  owner  and  had  the  title  to 
said  land  at  the  date  of  the  destruction  of 
said  timber  by  fire,  and  the  r^ht  to  insti- 
tute an  actitm  tax  dunages  for  destruction  of 


said  timber,  If  vested  In  any  one,  was  vested 
by  law  in  the  United  States,  as  It  was  the 
real  owner  of  the  property. 

In  the  case  . of  Mathews  v.  Oreat  Northern 
RaUway  Co.,  7  N.  D.  81,  72  N.  W.  1085,  the 
court  bad  under  consideration  an  action  for 
the  recovery  of  damages  for  the  destruction 
of  hay  and  standing  grass,  and  the  defendant 
In  that  case  defended  on  the  ground  that 
the  plaintiff  had  no  title  to  the  property, 
which  the  court  held  it  might  do.  In  the 
course  of  the  opinion,  the  court  said:  "The 
injury  In  such  a  case  is  suffered  by  the  real 
owner,  and  not  by  the  one  who  has  posses- 
sion, without  right  as  against  such  real 
owner.  •  •  •  But  when  the  property  it- 
self Is  destroyed  by  the  wrongful  act  of  an- 
other, the  wrongdoer  is  allowed  to  interpose 
the  defense  that  the  plaintiff  has  no  title, 
In  order  to  protect  himself  against  double 
llabUI^;  the  right  to  institute  the  action  for 
damages  in  such  a  case  being  vested  by  the 
law  in  the  real  owner  of  the  property,  and 
not  In  the  one  who,  without  shadow  of  right- 
is  in  the  possession  thereot  These  princi- 
ples are  elementary,  although  courts,  Crom 
failure  to  discriminate,  have  sometimes  de- 
parted from  them,  as  in  Railroad  Co.  v. 
Lewis,  2  C.  O.  A.  446,  61  Fed.  658.  The  law 
on  this  subject  is  stated  with  great  clear- 
ness and  force  by  Mr.  Justice  Peckham,  in 
KaUroad  Co.  v.  Lewis,  162  U.  S.  366,  16 
Sup.  Ct  831  [40  L.  Ed.  1002]."  Mo.  Pac  Ry. 
Co.  V.  Cullers.  81  Tex.  88%  17  &  W.  19,  13 
L.  R.  A.  542. 

The  timber  Involved  In  the  case  at  bar  was 
standing  timber,  and  a  part  of  the  realt)', 
and  prior  to  the  Issuance  of  the  final  cer- 
tificate to  the  respondent  her  rights  as  a 
homestead  entryman  In  respect  to  the  tim- 
ber standing  on  the  land  entered  were  sim- 
ply analogous  to  those  of  a  tenant  for  life 
or  for  years.  Shiver  v.  JJ.  S.,  159  U.  S.  401, 
16  Sup.  Gt  64,  40  Ll  Ed.  231.  But  she  had 
not  connected  herself  with  the  government 
by  entry  of  said  land  until  about  IS  months 
after  the  timber  In  question  had  been 
destroyed. 

[S]  We  therefore  bold  that  the  respondent 
had  no  such  right  or  Interest  in  said  real 
estate  or  the  timber  growing  thereon  at  the 
time  said  timber  was  destroyed  as  would 
give  her  a  right  to  maintain  this  action. 
Having  so  conduded,  It  wUl  not  be  neces- 
sary for  us  to  pass  upon  the  other  errors  as- 
signed on  this  appeal.  The  Judgment  Is 
therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  enter 
Judgmnt  in  favor  of  the  appellant  Costs 
of  this  appeal  are  awarded  to  the  appellant. 

STEWART,  a  J.,  and  AILSaiE,  J.,  con- 
cur. 
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HOmiAN  T.  WOODWABD. 
(Sivrema  Oourt  of  Eubm.  Dee.  9, 1911.) 

(ByUahut  by  the  Court.) 

TiXLTioN  ({  762*)— Tax  Tttli  —  Vauditt 
or  Tax  Dud. 

A  tax  deed  luaed  under  aeetlon  9476  of 
the  General  Statntei  of  1909,  npon  a  compro- 
mlfle  of  deliaqaeilt  taxea,  cwttalned  the  follow- 
ing recital: 

"And  whereas,  three  rears  had  expired 
from  the  date  of  said  rale  and  no  person  had 
offered  to  redeem  lald  property,  or  to  pur- 
chase the  same,  for  the  amount  of  taxes,  pen- 
alties and  costs  due  thereon;  whereupon  the 
county  commisrioners  of  said  county  did,  on 
the  3d  dsy  of  Janaary,  A.  D.  1899,  by  an  order 
of  said  board,  authorize  the  county  treasurer 
to  execute  and  the  county  clerk  to  assign  the 
several  certificates  of  the  sale  of  the  several 
tracts  of  property  hereinbefore  numbered  and 
described  to  John  Plummer,  on  payment  to 
said  treasurer  of  the  seTeral  sums  of  money, 
as  follows.  •  •  *" 

The  deed,  wbich  had  been  of  record  more 
than  five  years,  purported  to  convey  different 
tracts,  sold  In  different  years,  and  showed  a 
sale  of  the  tract  in  question,  in  September, 
1896,  for  the  taxes  of  1895.  It  is  Aeld  that, 
under  the  rule  of  liberal  construction  applied 
to  tax  deeds  on  record  for  five  years,  the  re- 
dtal  that  three  years  had  expired  from  tbe 
date  of  sale  should  prevail  over  tbe  date  of  the 
order  of  the  commissioners,  as  expressed  in 
tbe  deed,  and  that  the  deed  should  be  upheld. 

[Bd.  Note^For  other  eases,  aea  Taxation, 
Dec.  Dig.  I  Tea.*] 

Appeal    from    Dtotrict   Court,  Stanton 

County. 

Action  by  Charles  B.  Hofirman  against 
Charles  T.  Woodward.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  with 
dlrectloiui  to  enter  Judgment  for  defendant. 

Georfe  Gdty,  tat  avpeUant.  Scatea  & 
Watklna,  fas  awellea 

BI3TS0N,  J.  This  aedon  la  in  ejectment 
to  recover  a  quarter  aectltm  of  land  In  tbe  pos- 
session of  the  defendant,  Woodward,  claim- 
ing title  under  a  tax  deed  which  bad  been 
of  record  more  tiban  seven  y^rs  when  the 
action  was  commenced.  Tbe  district  oourt 
held  that  tbe  tax  deed  was  void  upon  Its 
face,  allowed  a  lien  for  taxes,  and  gave 
judgmCTt  f&r  the  {daintiff,  Hoffman,  for  re* 
eorery  of  the  land.  The  defendant  appealed. 

A  question  of  the  sufficiency  of  tiie  app^- 
lee^  title  was  presented  on  tiie  trial,  and  is 
discussed  in  the  brlefH,  bat  if  the  apiieUant's 
tax  title  is  valid  the  controversy  is  ended, 
and  that  question  need  not  be  considered. 
Several  obJectl<»u  were  made  to  the  tax 
deed  wh»L  it  was  offered  in  evidence,  bot 
only  one  is  Insisted  upon  In  the  brief,  and 
will  now  be  considered.  The  deed  was  Is- 
sued npon  a  compromise  of  taxes,  made  tfj 
order  of  tbe  county  commissioQers,  under 
the  authority  of  section  9475  of  the  General 
Statutes  of  1909,  and  contains  tbe  following 
recitals: 

"And  whereas,  three  years  had  expired 


from  the  date  of  said  sale  and  no  person 
had  offered  to  tederan  said  property,- (v  to 
purchase  the  sam^  f w  tbe  amoont  of  taxes, 
penalties  and  coeta  doe  thereon;  whereupon 
the  county  commissioners  of  said  county  did, 
on  the  8d  day  of  January,  A.  D.  1899,  hr  an 
order  of  said  board,  authorise  the  county 
treasurer  to  execute  and  tbe  county  deric  to 
assign  the  several  certificates  of  the  sale  of 
the  several  tracts  of  property  hereinbefore 
nnmbered  and  described  to  John  Plummw,  on 
payment  to  SB|d  treasnrer  of  the  several 
sums  of  money,  as  follows: 

"For  that  numbered  2,  fbrty  dollars  and 
 cents. 


"For  that  nnmboed  a;  forty  dollars. 

*****  Said  several  sums  having  been 
paid  to  the  treasurer  of  said  county  on  the 
10th  day  of  February,  A.  D.  1900.  the  said 
treasurer  did  give  to  John  Plnmmw,  of  tlie 
county  of  Stanton  and  state  of  Kansas,  ca<> 
tificates  of  that  date,  as  In  sudi  case  provid- 
ed by  law,  for  and  oonceming  each  of  the 
said  parcels,  tracts  and  lots,  and"  flie  county 
clerk  of  said  county  did,  on  the  same  day, 
duly  assign  to  the  purchaser  aforesaid  tbe 
said  certiflcatea  of  sale,  and  all  tbe  interest 
of  raid  county  in  said  property.   *   •  *^ 

Tbe  deed  intruded  tracts  sold  in  different 
years,  but  the  rale  of  the  tract  in  controversy 
waa  for  the  delinquent  taxes  of  1895.  and 
was  made  in  September,  1896.  The  objec- 
tion is  that  the  redtala  show  that  tlie  com. 
mlasloners  ordered  the  compromise  In  leas 
than  three  years  from  the  date  of  the  tax 
sale,  when  liiey  had  no  power  to  do  so.  The 
statute  provides:  "Wheneva  any  lands  or 
town  lote  that  may  have  been  or  shall  here- 
after be  sold  for  any  taxes  due  thereon 
that  have  been  or  shall  hereafter  be  bought 
in  by  any  county  for  such  taxes  are  or 
hravafter  ^baU  be  unredeemed  for  fliree 
years  from  date  of  sale,  and  no  person  shaD 
offtt  to  purchase  the  same  for  tbe  taxes, 
penalties  and  costs  due  thereon,  tbe  county 
commissioners  of  the  county  where  such 
lands  or  town  lota  are  located  may  pandt 
the  vwaet,  his  agento  cx  attorney,  to  redeun 
the  same,  or  may  authorise  the  county  treas- 
urer to  execute  and  the  county  derk  to  as- 
sign tex-sale  certificates  for  sudi  lands  or 
town  lots  for  any  sum  less  than  the  legal 
tax  and  interest  ttiereon,  as  diall  be  in  th^ 
juiUrment  for  the  best  interest  of  tike  county, 
which  assignment  shall  have  the  same  force 
and  effect  as  if  the  full  amount  of  all  tax* 
es,  Interest  and  penalties  had  beoi  paid 
therefor.   •   •   •      Gen.  Stat  1909,  {  9473. 

Tbe  argnment  is  that,  nntil  the  oplratioB 
of  the  tiiree-year  period  named  in  tbe  stat- 
ute, the  commissioners  have  no  jurisdiction 
to  compromise  taxes,  and  that  their  action 
was  therefore  a  nullity.  On  the  other  hand, 
the  appellant  contends  that,  as  the  assign- 
ment waa  not  made  until  after  the  statutory 
period  had  elapsed,  no  injury  resulted,  and 
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the  order,  If  prematurely  mad^  was  an  ir- 
regularity only,  and  of  no  consequence  after 
tbe  deed  had  been,  of  record  for  five  years. 

It  will  be  observed  that,  preceding  the  re- 
cital of  the  date  of  the  order  of  the  oominlH- 
Bleners,  the  deed  recited  that  three  years 
had  expired  from  the  date  of  the  sale.  This 
was  Impossible,  if  the  order  was  made  on 
the  date  giren;  and,  conrersely,  if  three 
years  bad  expired  after  the  sale,  before  the 
order  was  made,  an  impossible  date  Is  glren. 
This  ambiguity  was  patent,  and  bot  one  of 
these  recitals  can  prevail  In  the  construction 
of  this  deed.  If  the  recital  that  three  years 
had  elapsed  be  true,  the  deed  Is  Tslld.  The 
liberal  rule  of  construction  prevailiiv  when 
a  tax  deed  has  been  of  record  for  five  years 
requires  that  a  recital  consistent  wlUi  its 
validity  shall  prevail,  rather  than  one  that 
will  overthrow  it,  unless  the  other  appears 
to  be  more  consistent  with  the  context  It  Is 
argued  that,  as  It  appears  that  one  of  the 
tracts  was  sold  In  1894  and  another  in  1896, 
tlie  recital  referred  to  should  be  construed 
as  relating  only  to  such  sales.  The  lan- 
guage '  used,  however,  contains  no  such  re- 
striction. It  will  also  be  observed  that  the 
money  was  paid  and  the  assignment  was 
made  on  February  10,  1900— more  than  13 
months  after  the  date  of  the  order  as  ex- 
pressed in  the  deed;  while,  If  the  order  was 
in  fiict  made  after  tiie  three-year  period  had 
^psedi  the  assl^unent  was  executed  with- 
in a  short  time  afterwards,  and  acconUiv 
to  usual  practice.  It  Is  true  that  this  di^ 
cumstance  may  be  ct  little  weight,  still  it 
may  properly  be  constdued  in  solving  the 
ambiguity. 

Tbe  statute  declares  that  any  suit  to  de- 
feat or  KvM  a  conv^ance  for  taxes,  unless 
the  taxes  have  been  paid  or  the  land  re- 
deoned.  ahall  be  oonmienoed  within  five  years 
from  the  time  of  recording  the  tax  deed, 
and  not  thereaftw.  Qm.  Stat  1908,  |  M83. 
It  Is  htf  d  that  this  statvte  applies  to  a  deed 
prima  fade  sood,  bnt  not  to  <Hie  which 
shows  upon  tta  face  that  It  is  executed  ki 
violation  of  law.  Shoat  t.  Walker,  6  Kan. 
66;  Glbwm  t.  Kneffer,  69  Kan.  tSM,  77  Fac; 
282.  PresnmptlonB  and  taifWeooes  are  not 
indulged  to  defeat,  but  are  Indulged  to  bos- 
taln,  the  vaUdlty  of  a  tax  deed  after  It  has 
been  of  record  fbr  five  yeata.  Carson  v. 
Piatt,  76  Kan.  686,  Vt  Pae  70S;  Taylor  v. 
Danley,  8S  Kan.  646,  112  Pac.  066.  Bvery 
presumption  la  favw  of  anch  a  deed,  not 
negatived  by  the  redtals  therein,  must  be 
Indulged  tn  Its  favor.  Gibson  t.  Oockrum,  81 
Kan.  772, 107  Pac.  82.  In  Gow  Blackman, 
78  Kan.  489,  96  Pac.  799,  It  was  held  that 
an  omission  of  an  Important  date  might  be 
enn>Uea  1^  Inference  from  other  redtals. 
The  oplnlim  m  that  case  was  referred  to  in 
Downer  v.  Sdimidt  SB  Kan.  filS,  117  Pac. 
1018,  where  it  whs  held  that  a  mistaken  date 
might  be  rejected  If.  from  reading  the  en- 


tire instmmeat  It  appeared  that  It  had  been 
inadvertently  ^ven,  or  was  a  clerical  error. 
The  date  referred  to  in  the  case  last  cited 
was  In  the  recital  that  the  land  was  subject 
to  taxation  for  the  year  1890,  the  year  in 
which  it  was  sold.  After  referring  to  other 
recitals  in  the  deed,  the  court  said:  "It  is 
manifest  frem  these  recitals  that  the  land 
was  sold  for  the  taxes  of  a  year  preceding 
1890,  and  the  granting  clause  of  the  deed 
satisfiictorlly  shows  that  the  sale  was  for 
the  taxes  of  1889.   •   •    • " 

Conceding  that  the  commissioners  had 
no  power  to  make  the  order  of  compromise 
until  the  three-year  period  bad  elapsed,  the 
presumption  that  public  officers  have  per- 
formed their  duty  may  properly  be  considered 
in  aid  of  the  recital  that  the  time  had  ex- 
pired, and  that  recital  should  prevail  as 
against  a  date  apparently  In  coi^ct  with 
it  but  not  supported  by  otbex  provisions  of 
the  deed. 

Following  the  mle  of  liberal  construction 
applicable  to  tax  deeds  of  record  for  five 
years,  the  deed  In  qaestlon  is  upheld,  and 
the  Judgment  la  reversed,  snA  the  caiue  re- 
manded, with  directions  to  enter  Judgment 
for  the  ^^oellant.  AU  the  Justices  ooncnr- 
rtng. 


BBAB  V.  KENYON. 
(Supreme  Court  of  Kansas.    Dec.  9,  1911.) 

(SyUabua  hy  th«  Courts 

1.  EjaoncsNT  (i  17*)— Bight  of  Action  — 
RiQHT  or  Plaintiff  to  Possession. 

In  1887  the  owner  of  a  vacant  and  un- 
occnpled  quarter  nection  of  land  mortgaged  it, 
and  shortly  thereafter  conveyed  to  a  grantor 
of  the  defendant  In  1891  toe  land  was  sold 
under  foreclosure  to  a  grantor  of  the  plain- 
tW;  neither  tbe  mortgagor  nor  fee  owner  be- 
ing a  party  to  the  foreclosure.  The  plain- 
tiff and  his  grantors  purchased  in  good  faith 
for  a  valuable  consideration,  and  paid  all  the 
taxes  after  the  foreclosure.  The  plaintiff  had 
a  portion  of  the  land  broken  and  a  crop  was 
put  in,  a  portion  of  which  he  was  to  receive, 
but  tbe  crop  failed.  He  permitted  another 
portion  of  the  land  to  be  fenced  and  used  for 
a  pasture,  and,  while  tbe  owner  of  the  fence 
was  stin  udng  the  pasture  with  consent  of  the 
plalntilf,  the  defendant  went  upon  tbe  laud, 
plowed  and  planted  the  broken  portion,  and 
ran  a  few  furrows  around  the  quarter  section; 
the  object  being  to  gain  possession.  No  pay- 
meat  or  offer  to  m  any  part  of  the  mortgage 
debt  was  made,  ffeld,  that  the  plaintiff  could 
maintain  ejectment 

[Ed.  Note. — For  other  cases,  tee  Ejectment 
Cent  Dig.  a  68,  64;  Dec.  Dig.  8  17.*] 

2.  Pluoino  (i  180*)— Appeal  and  Ebsob 
(I  1039*)  —  AMENDUBNT  —  New  Cause  of 

AcnON—HABMLBSS  EBBOB. 

In  an  actioD  In  ejectment  the  plaintiff, 
over  obJectioD,  was  permitted  to  file  a  reply 
setting  op  a  cause  of  action  to  golet  title. 
Held,  that  such  amendment  was  improperly 
permitted  and  substantially  changed  the  claim 
of  plaintiff,  but,  as  the  matters  In  controversy 
were  fully  litigated  and  the  Judgment  render- 
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ed  i^or«d  sach  amended  reply  the  defendant 
was  not  BabstaotiaUy  prejadiced  thereby. 

[Ed.  Note.-^For  other  cases,  see  Pleading, 
Cent.  Dig.  K  358-384;  Dec.  Di?.  %  ISO;*  Ap- 
peal and  Error,  Dec.  Dig,  i  l(iS9.*] 

Appeal  from  District  Court,  Scott  Ooonty. 

Action  by  W.  S.  Bear  against  J.  T.  Ken- 
yon.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

R.  D.  Armstrong,  for  appellant  J.  D.  Fra- 
zler,  tor  app^ee. 

WEST,  J.  In  1887  the  owner  of  the  qoar- 
ter  section  of  land  In  controversy,  which  was 
then  vacant  and  unoccupied,  mortgaged  it 
for  $350,  and  26  days  thereafter  conveyed 
to  the  grantor  of  the  defendant  In  1891 
the  land  was  sold  under  foreclosure  to  one 
Lincoln,  who  shortly  thereafter  conveyed  to 
McBeynolds,  who  in  December,  1905,  con- 
veyed to  the  plaintiff.  Mo  part  of  the  mort- 
gage has  ever  been  paid  by  the  mortgagor  or 
fee  owner  of  the  land,  and  all  the  taxes 
since  the  foreclosnre  sale  have  been  paid  by 
the  plaintiff  or  bis  grantors.  In  1906  the 
plaintiff  had  40  acres  of  the  land  broken, 
and  an  adjoining  owner  put  In  a  crop  on  an 
agreement  that  plaintiff  was  to  Jiave  one- 
third  thereof,  but  nothing  was  raised.  About 
60  acres  of  the  land  was  fenced  for  pasture 
by  the  adjoining  owner,  who  sold  In  1008, 
and  turned  over  to  bis  grantee  the  fence 
surrounding  the  pasture,  but  the  same  was 
allowed  to  remain  on  plaintiff's  land,  the 
grantee  being  authorized  by  the  plaintiff 
to  use  the  land,  who  pastured  the  portion 
inclosed  through  the  season  of  1909.  In  the 
spring  of  1909  the  defendant  went  upon  the 
land,  and,  having  failed  in  an  attempt  to 
lease  the  same  to  the  owner  of  the  fence,  re- 
quested him  to  remove  the  fence  and  pro- 
ceeded to  cultivate  and  use  the  land  there- 
tofore broken,  also  plowing  a  furrow  or 
two  around  the  quarter;  the  object  of  the 
entire  proceeding  being  to  gain  possession. 
At  that  time  a  portion  of  the  fence  had  been 
taken  down,  and  It  appears  that  Its  owner 
was  Intending  to  enlarge  the  pasture.  In 
August  1909,  plaintiff  brought  an  action 
to  recover  possession  of  the  land,  filing  the 
ordinary  statutory  form  of  petition.  The 
answer  was  a  general  denial  and  admission 
of  possession  under  claim  of  ownership. 
The  reply  was  an  assertion  that  the  defend- 
ant's possession  was  unlawfully  taken  and 
wrongfully  held.  Plaintiff  afterwards  filed 
an  emended  petition  setting  up  in  detail  the 
facts  claimed  to  entitle  blm  to  relief  to 
which  the  original  answer  was  reQled.  At 
the  trial,  plaintiff,  over  objection,  was  per- 
mitted to  file  an  amended  reply  setting  out 
in  detail  the  claims  of  plaintiff  and  the  sup- 
posed claims  of  the  defendant,  and  prey- 
ing for  a  decree  quieting  title.  At  the  con- 
clusion of  the  trial  by  the  court  Judgmrat 
was  rendered  for  plaintiff  for  possession  of 


the  land  and  for  costs,  bot  no  decree  was 

entered  quieting  title. 

[1]  The  defendant  appeals,  and  assigns  as 
error  the  permission  to  file  the  amended  re- 
ply, and  rendering  Judgment  for  plaintiff. 
Instead  of  defendant  We  have  examined 
the  evldenoe,  and  find  that  the  trial  court 
was  warranted  in  holding  for  plaintiff  <ni 
the  question  of  possession.  While  no  men- 
tion was  made  In  the  pleadings  or  upon 
the  trial  of  the  proposition  that  plaintiff 
occupied  the  position  of  a  mortgagee  in 
possession,  the  point  is  suggested  in  the 
brief,  and  it  appears  that  although  the 
mortgagor  or  fee  owner  of  the  land  was 
not  made  a  party  to  the  foreclosure  ault 
still  the  purchaser  at  the  sheriff's  sale  and 
his  grantees  bought  In  good  faith  and  paid 
a  valuable  consideration  and  paid  the  tax- 
es, and  no  part  of  the  mortgage  has  been 
paid  or  offered  to  be  paid  by  the  fee 
owner.  For  about  three  years  the  plaintiff 
was  in  possesion  of  the  land  by  tenant 
and  improved  a  portion  thereof,  and  was 
claiming  and  exercising  ownership  when  the 
defendants  went  upon  the  land.  While  It 
might  have  been  proper  for  plaintiff  to  have 
brought  suit  to  compel  the  defendant  to  re- 
deem, stlU,  having  sued  in  ejectment  and  the 
defendant  having  asserted  possession  and 
ownership  without  any  offer  to.  pay  or  tfs- 
deem,  the  matter  resolved  itself  into  one  as 
to  which  party  had  the  better  title,  and  the 
finding  of  the  court  In  fftvov  of  the  plain- 
tiff bad  Boffldent  sopport  In  the  eridoioe  to 
sustain  it 

[2]  The  amended  reply  changed  the  nature 
of  the  action  from  ejectment  to  quiet  title 
and  should  not  have  been  permitted  to  be 
filed,  but  as  the  Judgment  appears  to  have 
been  rendered  on  the  amended  i>etitlon  and 
not  on  the  amended  reply,  and  the  contro- 
versy was  fully  litigated,  the  Judgment 
should  not  be  reversed  unless  substantial 
prejudice  resulted.  Olv.  Code,  |  140  (Gen. 
St  1909),  permits  amwdment  of  pleadings 
In  furtherance  of  Justice  "when  such  amend- 
ment does  not  change  the  claim  or  defense." 
The  amended  petition  alleged  with  some  de- 
tail the  nature  of  the  plaintiff's  title  and 
right  of  possession,  and  specifically  charged 
that  the  defendant  had  unlawfully  and  for^ 
clbly  taken  possession  of  part  of  the  land, 
and  continued  to  hold  the  same.  The  amoid- 
ed  reply  set  up  these  facts  with  still  more 
detail,  and  also  the  alleged  ground  of  the 
defendant's  dalm.  and  charged  that  the 
plaintiff  bad  paid  all  the  taxes  and  charges 
ever  since  the  land  had  been  taxable,  and 
had  been  in  the  constructive  possession  of 
the  same,  and  that  be  and  his  grantors  tud 
beat  in  possession  for  more  than  IS  years, 
claiming  ownership  and  paying  taxes.  There 
was  no  dutrge  of  possession  on  part  of  de- 
fmdants,  but  a  prayer  that  tliey  ml^t  be 
forever  barred  from  setting  up  any  claim  to 
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the  laud,  and  the  plalntUTa  title  be  quieted. 
It  appears,  therefore,  that  the  amendment 
left  the  pleadlogB  in  the  condition  that  the 
amended  petition  stated  a  cause  of  action 
in  ejectment,  and  the  amended  reply  a  cause 
of  action  to  quiet  title.  Hr6  the  plaintiff 
deelTe  to  <diange  from  the  one  poeltton  to 
the  other,  he  should  have  obtained  leave 
^abi  to  amend  bis  petition,  and  thereby 
pla^  Us  pleadlni^  in  consistent,  instead  of 
contradictory  or  Inconsistent  form. 

A  petition  alleging  possession  and  equita- 
ble title,  and  that  the  defendant  holds  the 
legi^l  title  in  trost  for  plaintiff,  and  praying 
tux  conveyance,  may  be  amended  so  as  to 
state  an  action  to  quiet  title.  Newell  t. 
Newell,  14  Kan.  202.  A  petition  for  damag- 
es resulting  from  the  purchase  and  sale  of 
a  horse  for  a  particular  purpose  may  be 
amended  to  show  an  express  warranty. 
Gulp  V.  Steere,  47  Kan.  746,  28  Pac  987.  A 
petition  charging  damages  for  personal  in- 
juries by  the  failure  of  a  railroad  compa- 
ny to  perform  its  common-law  duties  may 
not  be  amended  after  the  statute  has  run 
so  as  to  charge  statutory  negligence  of  a 
fellow  servant  without  being  subject  to  the 
bar  of  the  statute.  A.,  T.  &  S.  F.  B.  Go.  v. 
Schroeder,  56  Kan.  731,  44  Pac.  1093.  An 
action  upon  a  promissory  note  cannot  by 
amendment  be  changed  to  one  upon  a  trust 
In  favor  of  the  plaintiff  against  the  defend- 
ant, at  least  a  refusal  to  permit  such  amend- 
ment Is  not  In  error.  Jewett  v.  Malott,  60 
Kan.  509,  67  Pac.  100.  An  action  for  breach 
of  an  express  agreement  to  furnish  passes 
during  the  natural  lives  of  plaintiff  and 
wife  cannot  by  amendment  be  changed  to 
one  for  damages  for  permanent  appropria- 
tion of  lend.  Railway  Co.  v.  Henrie,  63 
Kan.  330,  65  Pac.  665.  At  the  close  of  the 
evidence  in  an  action  of  tort,  It  was  proper 
to  refuse  an  amendment  changing  to  an  ac- 
tion on  contract,  the  evidence  having  tended 
to  prove  a  right  thereon.  EUls  v.  Flaherty, 
65  Kan.  621,  70  Pac.  586.  A  petition  to  quiet 
title  may  be  amended  before  answer  to  one 
in  ejectment  where  no  prejudice  to  the  de- 
fradant  results.  CTurtls  v.  Schmehr,  69  Kan. 
124,  76  Pac.  434.  In  an  action  before  a  Jus- 
tice of  the  peace  a  recover;  was  had  for  the 
value  of  com  injured  and  destroyed  by  tree- 
passing  cattle.  The  bill  of  particulars  al- 
leged, among  other  things,  that  the  defend- 
ants wantonly  drove  their  cattle  to  graiw 
upon  the  plaintiff's  standing  com;  also  fftcts 
sufficient  for  a  statutory  action  for  damages 
and  Hen  under  the  herd  law.  At  the  trial 
the  statutory  phase  of  the  case  was  aban- 
doned, as  well  as  the  willful  proposition, 
and  the  case  proceeded  as  one  for  damages 
by  cattle  which  were  permitted  to  trespass 
on  the  oomfleld.   Mo  objection  and  no  mo- 


tion to  elect  were  made,  and  it  was  held  that 
the  substantial  rights  of  the  defendant  were 
not  Impaired.  Hopklnson  v.  Conley,  75  Kan. 
65,  88  Pac.  549.  A  proceeding  was  begun 
as  a  suit  to  foreclose  certain  chattel  mort- 
gages, and  was  changed  by  amendment  to 
an  action  in  replevin  for  the  same  property. 
No  request  was  made  for  the  Imposition^  of 
terms,  and  the  trial  did  not  take  place  until 
about  three  months  after  the  amendment, 
and  there  was  no  showing  that  the  defend- 
ants were  unprepared  to  try  the  issue  finally 
presented,  or  that  the  trial  resulted  In  any 
hardship  or  wrong.  It  was  h^d  that,  while 
such  amendment  was  not  in  the  ordinary 
course  of  practice  the  substantial  rights  of 
defendants  did  not  appear  to  have  been  af- 
fected; that  the  change  contemplated  by  the 
Ck>de  does  not  refer  to  the  form  of  remedy, 
but  to  the  general  identity  of  the  transac- 
tion. Snider  v.  Windsor,  77  Kan.  67,  93 
Pac.  60p.  An  action  for  damages  for  the 
negligent  setting  out  of  a  fire  cannot,  after 
the  statute  has  run,  be  changed  by  amend- 
ment  to  one  for  damages  caused  by  a  differ- 
ent flre.  Railroad  Co.  v.  Sweet,  78  Kan. 
243,  96  Pac.  657.  In  an  action  for  damages 
for  breach  of  contract  to  give  plaintiff  em- 
ployment, the  petition  set  forth  a  written 
contract,  alleging  that  It  was  not  In  the  pos- 
session of  plaintiff.  The  answer  set  out  a 
copy  of  the  contract  which  differed  material- 
ly from  the  one  described  In  the  petition. 
The  reply  alleged  that  the  copy  set  out  In 
the  answer  did  not  contain  all  the  terms  of 
the  contract,  and  proceeded  to  state  addi- 
tional terms.  It  was  held  that  the  fact  that 
formal  reformation  was  not  asked  did  not 
prevent  the  court  from  determining  and  en- 
forcing the  contract  actually  made,  that 
plaintiff  should  have  obtained  leave  to 
amend  the  petition  and  ask  for  reformation, 
but  that  the  contentions  were  clearly  stated 
and  well  understood  under  the  pleadings  as 
they  were  and  the  claims  of  both  parties  ful- 
ly presented  and  tried,  and  no  error  was 
committed.  Homick  v.  U.  P.  Railroad  Co., 
85  Kan.  668,  118  Pac.  60. 

While  the  quoted  section  of  the  Code  is 
to  be  construed  liberally,  and  In  furtherance 
of  Justice,  and  while  It  is  always  desirable 
to  avoid  multiplicity  of  suits  and  to  settle 
in  one  action  the  whole  subject-matter  of 
any  controversy  (Flint  v.  Dulaney,  37  Kan. 
336,  16  Pac.  208),  it  Is  not  proper  to  permit 
amendments  which  substantially  change  the 
claim  or  defense.  But  when,  as  In  this  case, 
the  entire  controversy  Is  litigated  and  each 
party  fully  presents  his  side  of  It,  and  the 
proper  judgment  Is  rendered,  no  substantial 
barm  is  shown  to  have  resulted. 

Binding  no  material  error,  the  Judgmott  la 
afllrmed.  All  the  Justices  concurring. 
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POHL  V.  iruim)N  et  al. 

(Soprems  Court  of  Eoiuas.    Dec  0,  1911.) 

(BvUaimt      th9  Oourt.) 

1.  Appeal  and  Bbsob  (i  1041*)— Review— 
Haeulebs  Ebbob  —  Auendheht  or  Plead- 
zno  Atteb  Vebdiot. 

Where,  without  uodue  advanta^  being 
taken,  the  tsinei  presented  by  the  pleadings 
are  Bubstantially  enlarged  at  the  trial  and  aa 
enlarged  are  fully  tried  and  duly  submitted  to 
the  jury,  It  is  not  prejudidal  error  to  permit 
the  pleMings  to  be  amended  after  Tatoict  to 
conform  to  the  proof. 

[Ed.  Note.— For  other  caaea.  >ea  Appeal  and 
E^r^^Gent  Dig.  »  4106-jS09;  Dee.  Dig.  i 

2.  Qma    (I    47*)— AOOSFTANOK  — PUSTJUP- 

TIOW. 

The  law  preanmea  the  acceptance  of  a 
beneficial  gift  by  one  who,  because  of  his  fee- 
bleness of  mind,  is  bicapable  of  acceptinf  It. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  I  84;  Dec.  Dig.  {  47.*] 

8.  Oirrs  (i  23*)- Dbuvbbt. 

The  requirement  of  delivery  la  satisfied 
by  the  donor,  who  retains  poasession,  eonsti- 
tDting  himself  a  trustee  of  the  gift  for  the 
benefit  of  the  donee. 

[Ed.  Note.— For  other  casea,  sea  Glfta.  Cent 
Dig.  1  40;  Dec  Dig.  |  23.*] 

4.  Gifts  (|  49*)— Evidence, 

The  evidence  considered,  and  held  sufB- 
cient  to  show  a  completed  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Dec 
Dig.  149.*] 

Appeal  tnm  DlBtrict  Court,  Brown  Coanty. 

Action  b7  LoniB  H.  Pobl  against  Catberlne 
M.  Fnlton  and  others.  Judgment  toe  defend- 
antst  and  plaintiff  appeals.  AflBrmed. 

S.  L.  Ryan  and  Means  &  Archer,  tor  ap- 
pellant Sample  F.  Newl^m  and  S.  M.  Brew- 
ster, for  appellees. 

BUBCH.  J.  The  pUindfT,  Louis  H.  Pohl, 
bronght  aolt  to  recover  on  a  promissory  note, 
and  to  foreclose  a  real  estate  mortgage  se- 
curing the  note,  given  by  John  A.  Fulton  to 
the  plaintiCrB  deceased  wife,  Belle  B.  Fohl, 
who  was  formerly  the  wife  of  Lather  J.  stlm- 
ple.  The  note  was  a  renewal  of  a  former 
note  given  by  Fulton  to  I.  B.  Stlmple  (Belle 
B,  Stlmple)  while  she  was  a  widow.  The 
Stlmples  had  an  Imbecile  son,  Hiram  Stlmple, 
whose  guardian  defended  the  action  on  the 
ground  that  the  note  and  mortgage  belonged 
to  him.  The  plalntlfl  was  defeated,  and  ap- 
peals. 

In  his  peUUon  the  plaintiff  claimed  title 
to  the  instruments  sued  on  as  an  innocent 
purchaser  for  value.  At  the  trial  this  posi- 
tion was  practicaUy  abandoned,  and  the  court 
Instructed  the  jury  that  the  plaintiff  might 
recover  on  two  other  theories  of  ownership: 
First  by  gift  from  his  wife,  for  the  entire 
amount;  and,  second,  as  her  heir  nnder  the 
statute  of  descents  and  distributions,  for  one- 
half  of  the  amount  claimed.  The  plaintiff 
asked  a  farther  instmetlon  to  the  effect  that 


possession  of  the  note  and  the  exercise  of 
rights  of  ownership  over  it  would  be  suffl- 
cient  to  raise  a  presumption  of  ownership  in 
him.  The  snswer  pleaded  ownership  of  the 
money  which  was  loaned  In  Hiram  Stlmple 
through  inheritance  from  his  father's  estate. 
The  evidence  tailed  to  sustain  this  position, 
there  being  nothing  left  of  Luther  J.  Stlm- 
ple's  estate  for  his  son  after  bis  debts  and 
his  widow's  dower  were  paid.  The  evidence 
did  show,  however,  that  Belle  B.  Stlmple 
received  the  money  from  the  estate  of  her 
husband,  as  administered  under  the  laws  of 
the  state  of  Arkanips,  irtiere  he  died,  and 
that  she  made  a  gift  of  the  amount  loaned 
to  her  son,  taking  the  paper  in  her  own  name 
for  him.  The  Jury  were  Instructed  that,  If 
th^  found  that  the  original  consideration 
for  the  note  belonged  to  Hiram  J.  Stlmpl^ 
their  verdict  should  be  for  his  guardian. 
After  the  verdict  for  the  guardian  was 
turned,  leave  was  granted  to  amend  the  an- 
swer to  conform  to  the  proof,  and  this  action 
of  the  court  Is  assigned  as  error. 

The  real  Issue  in  the  case  was  Uie  owner- 
ship  of  the  note,  and  this  issue  was  not  sub- 
atantlally  affected  by  the  amendmoit  Con* 
ceding,  however,  that  the  issue  made  by  the 
pleadings  was  substantially  changed,  eacb 
party  went  b^ond  the  specific  d^vatlon  ot 
tlUe  stated  In  his  pleading,  the  whole  history 
of  the  paper  was  opened  and  fully  Investigat- 
ed, the  true  facts  were  eatabUshed,  the  Ter^ 
diet  conformed  to  the  facta,  uid  the  amend- 
ment was  a  mere  matter  of  f6nn  to  make  the 
record  conslstoit 

[1]  In  all  such  easfl*  where,  without  sur- 
prise or  undue  advantage  being  taken,  the  is- 
sues are  enlarged  and  as  enlarged  are  folly 
tried  and  duly  submitted  to  the  Jury,  amend- 
mentB  to  conform  to  the  proof  should  be  al- 
lowed as  a  matter  of  course,  elthor  before  or 
after  verdict  See  Bear  ▼.  Kenyon,  86  Kaa 
66,  119  Pac  713,  decided  at  the  present  ses- 
sion. 

It  is  said  that  the  evidence  was  InsufBcIent 
to  establish  a  gift  of  the  money  to  Hiram 
Stlmple  from  his  mother.  The  evldeoce 
closed  that  before  ber  marriage  to  the  plain- 
tiff, and  In  contemplation  of  that  diai^e  In 
her  affairs,  Belle  B.  Stlmple  detwmlned  t» 
make  provision  for  ber  Imbecile  son.  She 
said  that  in  reality  the  money  received  from 
Arkansas  belonged  to  him,  that  she  wanted 
it  to  go  to  him,  and  that  she  wanted  the 
matter  fixed  up  so  that  he  would  be  secure. 
Therefore  she  sent  for  two  of  her'brothras, 
and  with  them,  at  Iier  father's  home.  In  the 
presence  of  her  father  and  sister,  she  under- 
took to  carry  out  her  purpose.  She  said  the 
money  belonged  to  her  son,  and  that  she 
wanted  it  loaned  in  his  Interest,  so  that  he 
would  get  the  benefit  of  it  The  result  was 
that  John  A.  Fnlton.  one  of  the  brothws, 
took  11.000  of  Uie  money  fbr  wltlclk  be  gave 
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the  note  which  preceded  the  one  sued  on. 
The  other  brother  borrowed  9300  at  the  same 
time,  for  which  he  gave  his  note.  A  question 
arose  as  to  whom  John  A.  Fnlton  should  give 
his  note.  A  consultation  was  held,  and  be- 
cause the  Imbecile  had  no  guardian,  and  be- 
cause the  father  of  Belle  B.  Stlmple  and  the 
Fulton  brothers  was  getting  old,  it  was  de- 
cided that  the  note  should  be  given  to  Belle 
B.  Stlmple  herself.  Afterwards  the  money 
was  always  spoken  of  as  belonging  to  Hiram 
Stlmple,  and  was  understood  to  belong  to 
him.  The  Interest  was  spoken  of  and  regard- 
ed as  paid  on  his  money.  The  note  was  re- 
newed BO  that  there  would  be  no  question, 
and  Mrs.  Stlmple  said  she  told  Pohl  that  the 
money  belonged  to  her  son.  After  his  wife's 
death,  Pohl  admitted  that  her  son  had  "an 
interests*  In  the  note.  The  only  questions 
raised  respecting  the  validity  of  this  gift  are 
those  of  delivery  and  acceptance,  and  the 
familiar  cases  upon  those  subjects  are  cited. 

[2i  3]  The  law  presumes  the  acceptance  of 
a.  beneficial  gift  to  one  who  Is  mentally  inca- 
pable of  accepting  it  (Malone's  Committee  V. 
LebQS,  116  Ky.  975,  77  S.  W.  180),  and  the  re- 
qnlrement  of  delivery  is  satisfied  by  the  do- 
nor creating  himself  a  trustee  of  the  gift  for 
the  benefit  of  the  donee.  Abegg  t.  fiUrst,  144 
Iowa,  106,  100,  122  N.  Wv  838.  338  Am.  St 
Bep.  286;  Tokem  v.  Hicks,  83  lU.  App,  667; 
Malone's  Committee  v.  Lebus,  116  Ky.  976, 
77  S.  W.  180;  Krankel's  Ei'r  v.  Krankel,  by, 
etc,  104  Ky.  745,  47  S.  W.  1084;  Barkley, 
etc.,  V.  Lane,  Bx'r,  etc.,'  6  Bush  (Ky.)  587; 
Cox  T.  Sprlgg  and  Wife  et  al.,  6  Md.  274, 
284;  U>ve  v.  Francis,  63  Mich.  181,  20  N.  W. 
843,  6  Am.  St  Rep.  290;  Mice  v.  Bates  Coun- 
ty  Nat  Bank,  60  Mo.  App.  368;  Martin  t. 
Fnnk,  76  N.  T.  134,  81  Am.  Bep.  446;  Ful- 
ton T.  Fulton,  48  Barb.  (N.  T.)  581;  Gadsden 
T.  ^al^,  14  S.  a  210.  In  the  case  of  Wil- 
liamson T.  Yager,  01  Ky.  282,  16  S.  W.  060, 
84  Am.  St  Bep.  184,  the  payee  of  certain 
promissory  notes  assigned  them  by  written 
indorsements  on  the  notes,  and  declared  that 
she  held  them  for  the  assignees.  Afterwards, 
with  the  conaoit  of  all  parties,  the  assign- 
ments were  erased  to  allow  the  assignor  to 
sue  for  the  l)eaeflt  of  the  assignees,  and,  after 
Judgment  was  obtained,  It  was  regarded  as 
belonging  to  the  assignees.  The  notes  were  re- 
tained In  the  possession  of  the  astignor,  and, 
treating  the  assignments  as  vithont  consld- 
ecatlon,  it  ms  held  that  the  gifts  were  com- 
plete and  ^ectnal.  The  oonrt  said:  "If  one 
d^Tm  posscBSiwi  of  pencmal  property  to  a 
tntstee  to  hold  u  a  gift  for  the  donee,  It  is 
certainly  a  nlU  tfft,  and  If  be  eqiressly 
■aya,  or  does  acts  amounting  to  the  same 
ttaing,  fhat  he  conatltntea  himself  a  trustee 
to  ludd  the  property  for  the  dtmee^  we  per- 
celre  no  reason  wl^  this  should  not  be  as 
TftUd  and  Mndlng  as  a  dellTery  of  the  prop- 
er^ to  a  third  pmmi,  to  be  held  in  trust  for 


the  donee."  In  the  case  of  Bamhouse  t. 
Dewey,  83  Kan.  12, 109  Pac.  1081,  29  L.  R.  A. 
(N.  S.)  166,  the  syllabus  reads:  "Where  a 
donor  decides  to  give  to  another  a  certificate 
of  shares  in  a  building  and  loan  association 
and  to  make  the  payments  thereon  for  the 
donee  until  maturity,  and  causes  such  certifi- 
cate to  be  Issued  in  the  name  of  the  donee, 
retaining  possession  thereof  himself,  and 
makes  the  subsequent  payments  thereon  In 
the  name  of  the  donee,  but  at  all  times  re- 
gards the  certificate  as  the  property  of  the 
donee  and  his  possession  as  that  of  a  trustee 
for  such  donee,  the  delivery  to  himself  as 
trustee  of  the  donee  will  be  held  sufficient  to 
complete  the  gift" 

In  view  of  the  origin  and  character  of  the 
property,  the  situation  of  Belle  B,  Stlmple, 
her  relationship  te  Hiram  Stlmple,  his  situa- 
tion and  mental  condition,  the  purpose  she 
had  in  view  and  her  stetements  and  conduct, 
the  court  has  no  heslteUon  in  holding  that  a 
completed  gift  was  fully  proved. 

The  Judgment  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concurring. 


MUBPHY  T.  STONB  ft  WEBSTEB  BNGI- 

NBBBINa  COBPOBATION. 
(Supreme  Court  of  Montana.   Nov.  1911.) 

1.  Rkuotaz.  or  GAtTsxB  (I  07*)— Betboi  or 

BEHOVAIh 

If  a  cause  Is  removable,  a  state  court  is 
without  jurisdiction  to  proceed  with  a  trial, 
on  proper  proceedings  being  taken  for  remov- 
al, and  its  Judgmeut  must  be  reversed,  though 
otherwise  sustainable. 

[Ed.  Note^For  other  cases,  see  Bemoval  of 
Causes,  Cent  Dig.  H  200-211;.  Dec  Dig.  { 
97.*] 

2.  Bjcmovax.  or  Oauses  (|  49*)— Biohi  to 

RSMOVAIh 

A  Boit  for  personal  Injury  against  a  non- 
resideat  employer  and  a  rerident  fellow  serv- 
ant became  a  separate  controversy,  as  to  the 
employer,  and  removable  to  the  federal  Cir- 
cuit Court,  on  plaintiff  failing  to  summon  or 
procure  appearance  by  the  f^ow  servant  and 
announdns  ready  to  proceed  ai^lnst  the  non- 
resident defendant  alone. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  fiS  96-00;  Dec.  Dig.  f  49.*] 

8.  Beuotai,  of  Causes  (|  81*)— WAzrm  or 

Right. 

Right  to  remove  a  cauae  may  be  waived 
by  stipulation  or  by  estoppel  through  f^ore 
to  make  timely  application  therefor. 

[Bd.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  9S  137,  188;  Dec.  Dig.  § 
81.*J 

4.  Bbhotai.  or  Causxs  (i  94*)— Waivbb  or 

BlOHT. 

In  a  salt  for  personal  Injury  against  a 
nonresident  employer  and  a  resident  feUow 
servant,  the  employer  did  not  waive  tfae  right 
to  a  removal  of  the  cause  on  plaintififs  fail- 
ure to  sununon  or  procure  the  appearance  of 
the  resident  defendant  by  stipulating  that  a 
setting  of  the  case  for  trial  should  be  can- 
celed and  the  cause  reset  for  trial  and  be 
tried  "in  said  conrt"  10  days  later,  etc.,  where 
tiie  circumstances  warranted  the  nonreiddent' 
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defendant  In  assuming  that  It  woald  be  com- 
pelled to  sabmit  to  trial  in  that  court. 

[Ed.  Note.— For  other  casea,  see  Removal  of 
Cauaes,  Cent  Dig.  {  203;  Dee.  Dig.  i  94.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  Miller  Smith,  Judge. 

Action  by  Thomas  Murphy  against  the 
Stone  ft  Webster  Engineering  Corporation. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  ap- 
peals.  Reversed  and  remanded. 

B.  G  Day,  for  appellant  Purcell  A  Hors- 
ky  and  Walsh  ft  Nolan,  for  rewondent 

BRAmri/T,  G.  J.  This  action  was  brought 
by  plaintifr  to  zecoTtt  damages  for  person- 
al injuries  received  by  him  daring  the  course 
of  his  employment  by  the  defendant  corpora- 
tion. When  the  action  was  commenced,  one 
Edward  Larmour,  a  fellow  servant  of  plain- 
tiff, was  made  codefoidant  with  the  corpora- 
tion; it  being  alibied  in  the  complaint  that 
he  was  Incompeteat  and  known  to  be  so  by 
his  codefendant,  and  that  the  Injury  was 
caused  by  his  negUgoice  concurring  with 
that  of  his  codefendant  He  was  not  serred 
with  sammras,  nor  did  be  appear  in  the 
action.  The  defendant  corporation  demur- 
red to  the  complaint,  on  the  gronnds,  among 
others,  tiiat  aereral  causes  of  action  woe  im- 
properly nnlted  therein,  and  that  there  was 
a  misjoinder  of  parties  defendant  The  de- 
murrer was  oremled,  and  this  defoidant 
answered,  doiylng  the  material  allegations 
of  the  plaintiff,  and  alleging,  as  special  de- 
fenses, that  the  injury  was  caused  by  the 
ne^lgttice  of  a  fellow  saraut,  and  that  the 
plaintiff  had  assumed  the  risk.  The  case 
was  reached  for  trial  cm  October  5^  1910. 
Wben  oonnsel  for  plaintiff  announced  that 
they  were  ready  tot  trial,  counsel  for  defend- 
ant preaoited  a  petition  for  removal  of  the 
case  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Montana,  on  the 
ground  that  it  bad  assumed  the  form  of  a 
separate  controvert  betweai  dtlsens  of 
different  states;  plaintiff  being  a  dtlsen  of 
Montana  and  the  defendant  a  dtlaen  of  Mas- 
sachusetts. The  petition  was  accompanied 
by  a  good  and  sufficient  bond.  Counsel  for 
I^lntlff  resisted  the  application,  contending 
that  the  defendant  bad  waived  its  right  to 
have  the  case  removed,  by  reason  of  the  fol- 
lowing stipulation:  "CTltie  of  oonrt  Tltie 
of  cause.)  It  Is  hereby  stipulated  and  agreed 
by  and  between  the  parties  In  the  above-en- 
Utied  action,  and  their  respective  attorneys, 
the  undersigned,  that,  at  the  reauest  of  de- 
fendant's attom^s,  the  setting  of  the  trial 
of  said  case,  set  to  be  tried  on  June  2,  1910, 
shall  be  canceled;  apd  it  is  further  stipulat- 
ed and  agreed  that  the  case  shall  be  set  down 
for  trial  in  said  court  not  earlier  than  Jtme 
12,  1910.  and  shall  be  tried  in  said  court  on 
said  date,  or  as  soon  thereafter  as  shall  be 

•Fw  otbar 


convenient  to  said  court  to  try  tiie  same 
Dated  May  19,  1910."  The  court  sustained 
the  contention  of  plaintiff's  counsel  and  or- 
dered the  trial  to  proceed.  The  result  was  a 
verdict  and  Judgment  in  favor  of  plaintiff. 
The  defendant  has  appealed  from  the  Judg* 
ment  and  an  order  denying  Its  motion  for  a 
new  trial. 

[1. 2]  Was  the  case  removable?  If  so,  th» 
district  court  was  without  Jurisdiction  to 
proceed  with  the  trial,  and  Its  Judgment 
must  be  reversed  for  this  reason,  whether  It 
might  otherwise  be  sustained  or  not  la 
Golden  v.  Norttwm  Pacific  By.  Co.,  39  Mont 
435,  101  Pac.  549,  It  was  held  by  this  court 
that  a  case  In  which  the  plaintiff  and  one  of 
two  .defendants  are  citizens  of  dlfferoit 
states  assumes  the  aspect  of  a  separate  con- 
troversy as  to  such  defendant  and  becomes 
removable  when  counsel  tor  plaintiff,  hav- 
ing failed  to  SOTve  summons  upon  the  other 
defendant  and  thus  bring  him  within  the 
Jurisdiction  of  the  court  announce  that  they 
are  ready  to  proceed  against  the  nonresldeit 
defendant  alone.  This  was  held  to  be  a 
necessary  conclusion  from  the  fact  that  the 
election  amounts  to  a  complete  severance  of 
tbe  action  as  to  the  nonresident  defendant 
as  effectively  as  If  It  had  been  originally 
brought  against  such  defoidant  alone.  In 
so  holding  this  court  accepted  as  authorita- 
tive and  binding  the  construction  of  the 
statute  (Act  March  3.  1875,  c.  137,  18  Stat 
471  IJJ.  S.  Oomp.  St  1901,  p.  510])  de- 
clared to  be  the  only  reasonable  one  In  Pow- 
ers V.  Chesapeake  ft  Ohio  By.  Co.,  169  U.  S. 
92,  18  Sup.  Gt  204,  42  It.  Ed.  07&  In  this 
case  tbe  court  stated  Its  contusion  as  fol- 
lows: "The  reasonable  construction  of  the 
act  of  Congress,  and  tbe  only  one  which 
will  prevent  the  right  of  removal,  to  whldi 
tbe  statute  dedares  the  party  to  be  entitied, 
from  being  defeated  by  circumstances  wholly 
beyond  bis  control,  Is  to  hold  that  tbe  in- 
cidental provision  as  to  the  time  must  when 
necessary  to  carry  out  the  purpose  of  the 
statute,  yield  to  the  principal  enactment  as  to 
the  ri^t;  and  to  consider  the  statute  as,  in 
intentUm  and  tiEect  pwmittlng  and  requir- 
ing the  defendant  to  file  a  petition  for  re- 
moval as  soon  as  the  action  assumes  the 
sb^  of  a  ranovable  case  In  the  court  in 
whicb  it  was  brought  Tbe  remit  la  tbat> 
when  the  plaintiff  discontinued  his  action  as 
against  the  individual  def^dants,  the  case 
for  the  first  time  became  such  a  one  as  by 
tbe  express  terms  of  tbe  statute  the  defend- 
ant railway  company  was  oititled  to  re- 
move; and  thraefore  its  petittm  for  removal, 
flled  Immediately  upon  audi  discontinuance, 
was  flled  in  due  tlmew" 

[1,4]  Tbe  InsUnt  esse  falls  dearly  within 
tbe  statute  as  thus  constmed.  Tbe  petitkHi 
for  remonl  was  thordtOre  preemted  in  time, 
and  the  defendant  was  entitied  to  removal. 
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mdeas  eoanaA  had  valTed  tts  right  1^  alter- 
ing Into  the  at^nlatlon;  for  the  rl^t,  thon^ 
a  nibatantiTe  one,  bting  "modal  ^pd  Ibrmal," 
may  be  waived  either  stipulation  or  by 
estoppel  because  of  failure  to  make  timely 
application  for  It  Ayras  t.  Watstm.  118  U. 
S.  S94,  S  Sup.  Ct.  041.  28  Ed.  1003; 
Northern  Padflc  By.  Ca  t.  Aiutln,  185  U.  S. 
315^  10  Snp.  Ct  7S8,  84  U  Bd.  218;  Martin's 
Admr.  T.  Baltimore  &  Ohio  By.  Go^  161  U. 
S.  873, 14  Snp.  Ct  S33,  88  !«.  Bd.  811;  Pow- 
ers Cheeapeake  &  Ohio  By.  Ga.  aupra; 
Oolden  V.  Northern  PacUlc  By.  Co.,  supra; 
Hanover  t.  Smith,  18  Blatcbf.  224,  Fed.  Gas. 
No.  8,03B;  Insurance  Co.  t.  Mora^  20  WalL 
445,  22  L.  Ed.  805. 

*^rhe  mlea  applicable  to  the  conatraetlon 
of  ccmtracta  generally  govern  the  courts  In 
their  interpretation  of  at^ulatlons,  and  thus 
st^pulntions  wlU  receive  a  reaaonable  coo- 
atmetlon  with  a  view  to  dfectlng  the  intent 
of  the  parties;  but,  In  seating  the  Intentlou 
of  the  parties,  the  language  used  will  not  be 
80  construed  as  to  give  it  the  effect  of  an 
admission  of  a  fact  obviously  intended  to 
be  controverted,  or  the  waiver  of  a  right  not 
plainly  Intended  to  be  relinquished.  •  • 
36  Gyc.  1291.  In  arriving  at  the  Intent,  the 
drcumstances  under  which  the  stipulation 
was  made.  Its  subject-matter,  and  the  parties 
to  It  may  also  be  considered.  Bev.  Codes, 
|7Sn. 

At  the  time  the  stipulation  was  entered 
Into,  the  case  was  set  for  trial  on  June  2d, 
some  14  days  later.  In  view  of  the  action  of 
the  court  upon  defendant's  demurrer,  doubt- 
less induced  by  the  position  assumed  by  coun- 
sel for  the  plalntllf ,  counsti  for  defmdant  had 
a  right  to  presume  that  he  would  be  compelled 
to  submit  to  a  trial  in  the  state  court,  though 
the  resident  defuidant  had  not  thai  been 
brought  within  the  Jurisdiction  of  the  court 
by  service  of  summons.  Indeed,  there  was 
no  room  for  any  other  presumption,  unless  It 
be  that  counsel  knew  or  had  ground  for  the 
belief  that  counsel  for  plalntlfl  tiad  brought 
the  resident  defendant  Into  the  case  solely 
for  the  purpose  ef  preventing  a  removal  of 
it  to  the  Circuit  Court,  Intending  then,  and 
all  the  time  up  to  the  time  the  case  was  set 
for  trial,  not  to  have  him  served  with  sum- 
mons, 'niere  Is  nothing  In  the  record  tend- 
ing to  show  what  the  Intention  of  plalntUTs 
counsel  In  this  regard  was.  Couns^  for 
defendant,  therefore,  must  be  presumed  to 
have  atlpnlated  in  view  of  the  circumstances 
aa'th^  then  existed,  and  unless  the  language 
of  the  stipulation  compels  the  conclusion 
that  be  intoided  to  waive  all  rights  with 
reference  to  the  case,  ezc^  the  right  to 
have  It  tried  In  the  state  cotut,  he  should 
be  held  to  have  contemplated  the  existing 
circumstances  only.  The  purpose  to  be  ac- 
complished by  the  stipulation  was  tiie  vaca- 
tion of  the  setting  for  June  2d,  and  a  re- 


setUng  of  Uie  case  for  Jane  12th,  or  npuu 
the  earliest  day  thereafter  that  would  be 
convttiiait  to  the  cpmt  If  this  Is  so,  the 
language  twed  In  the  stipulation,  vis.,  **and 
shall  be  tried  In  said  court/'  i^ion  which 
counad  for  plaintifF  rely  for  their  assertion 
of  waiver,  could  have  no  greater  effect  than 
the  previous  Joinder  of  Issue  by  the  filing 
of  the  answer,  which  fact,  as  we  have  al- 
ready pointed  out.  did  not  take  away  the 
right  of  removal.  In  our  opinion  the  lan- 
guage referred  to  was  Intended  to  speak 
as  to  the  existing  condition  of  the  caae,  and 
waa  not  Intended  to  ln<dud»  a  right  whldk 
might  accrue  In  the  future  by  a  change  of 
condition.  In  any  event,  it  doa  not  compel 
the  ctrnduslon  that  connstf  for  defendant  In- 
tended to  waive  any  rl^t  whatsoever.  This 
being  so,  we  think  the  district  court  erred 
in  denying  the  petition  for  removal.  This 
conclusion  precludes  us  from  considering  the 
case  upon  the  merits. 

The  Judgmoit  and  ord«  are  wvarsedv 
and  tlie  cause  la  remanded. 

Beversed  and  remanded. 

SMITH  and  HOLIiOWAT,  JJ.,  concur. 


lYEBSON  V.  DILNO  et  aL 
(Supreme  Court  of  Montana.   D«&  5,  1011.) 

1.  iNjaironoH  (i  12*)— Bestbainino  Past 
Acts. 

An  injunction  will  not  issue  to  restrain  an 
act  alrea^  committed,  such  as  the  publica- 
tion and  distribution  of  a  ctocular  to  inlore 
plaintiff's  business. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  1 12;  Dec.  Dig.  |  12.*] ' 

2.  iNjiTRonoir  (|  101*)— Injubt  to  Busi- 
nase. 

The  publication  of  a  circular  which  mere- 
ly'advises  the  public  that  a  particalar  person 
or  firm  Is  deemed  unfair  to  organized  labor  will 
not  be  enjoined  if  it  contains  no  threat  to  In- 
jure such  person's  business. 

[Ed,  Note. — For  other  cases,  see  Injunction. 
Cent.  Dig.  il  174.  175;  Dec.  Dig.  |  101.*] 

8.  MUHIOIPAI.   OOBPOBATIOZtS    (|  071*)— OB- 

BTBUcnite  Stbbbt  —  BioHTS  or  Abdtt[n» 

OWKBBS. 

If  the  members  of  a  labor  union  and  their 

rpathizers  congregated  in  large  numbers  in 
immediate  vicinfty  of  plainutTs  proper^, 
and  Impeded  travel  on  the  sidewalk  and  Interfer- 
ed with  plaintiff  and  her  customers  In  going  to 
and  from  her  place  of  business,  tiielr  conduct 
constituted  a  nuisance,  within  Bev.  Codes,  | 
8162,  providing  that  anything  which  obstructs 
the  free  use  of  property,  so  as  to  Interfere 
with  its  comfortable  enjoyment,  or  unlawfully 
obstructs  the  free  passage  or  use  in  the  cus- 
tomary manaer  of  any  public  street  or  highway, 
is  a  nuisance,  to  prevent  which  injunction  wUI 
lie. 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1447-1460;  Dec 
Dig.  {  671.*] 

4.  NmsANCx  <|  1*)— DKnmnoiT. 

The  word  "nuisance"  means  that  which 
annoys  or  gives  trouble;  annoys  or  disturbs 
one  in  the  possession  of  his  property,  making 
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it!  onUnary  vie  «r  oceapation  phr^callr  an- 

comfortable  to  blm. 

[Ed.  Note.— For  other  cues,  see  Nuiaance, 
Cent.  Dig.  11  1-3;  Dec  Dig.  f  1.* 

For  other  definitiooa,  see  Words  and  Phrases, 
ToL  0,  pp.  4855-1864:  toL  8,  p.  7734.] 

5.  Municipal  Cobporatiohs  {|  671*)  —  Ob- 

STBUCIINQ  STBEBT  —  BeKEDT  OW  ASUTTIHa 

OwNBB— iKJuncnon. 

Equi^  will  interpose  by  iiijniictioii  to  pro- 
tect one  from  the  mainteaance  of  a  nuisance, 
by  ioterfering  with  traffic  in  the  street  in 
front  of  one's  place  of  business. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Gent.  Dig.  SI  1447-1460;  Dec 
Dig.  S  671.*] 

6.  Municipal  CospoBATions  (i  703*)— Tte 

OF  STBEETB— SiDBWALEB. 

The  genersl  public  has  the  right  to  use 
atreeti  only  for  the  purpose  for  which  tbey 
were  created;  the  right  to  ao  use  them  being 
Umited  by  the  extent  and  character  of  the  aee 
and  the  right  of  others  to  use  the  same  high- 
way, 

[Ed.  Note.— For  other  caaea,  see  Municipal 
Corporations.  Cent  IMg.  H  loOO-lSlS:  Dec 
Dig.  S  703.»] 

7.  Municipal  Cobpobaxiohb  (i  660*}— TJss 
or  Stbebtb. 

The  right  to  use  streets  must  be  exercis- 
ed with  due  recognition  of  the  rights  of  abut- 
ting owners  to  ingress  and  egresn  from  their 
property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^glgoratlonsf  Gent  Dig.  |  14w:  Dec  Dig.  | 

S.  HumcxFAX.  GoBPOBATXOV  (H  671*)— Abut- 
nva  OwinBBs— AcxnsB  to  Sikeet— Rioht  or 

Action. 

The  annoyance  or  interference  from  the 
mainteoaDce  of  a  nuisance,  by  Interference 
with  traffic  on  a  public  street,  must  substan- 
tially injure  one's  ingress  and  egress.  In  order 
to  aford  right  to  an  injunction. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1447-1450;  Dec 
Dig.  S  671.  •] 

9.  NuiBANCB  (I  72*)— Pbitats  Nuisance.  ■ 

Defendant  members  of  a  lalior  union  and 
their  sympathisers  congregated  and  paraded 
before  plaintiff's  boarding  bouse  to  the  annoy- 
ance 01  plaintiff  and  her  patrons  for  the  pur- 
pose of  drivlDg  her  patrons  away  from  her 
boarding  honae*  and  committing  breaches  of 
the  peace  to  bring  her  house  into  disrepute 
and  ruin.  Held  that,  under  Ber.  Codes,  i 
8171,  permitting  a  private  person  to  maintein 
an  action  for  a  public  nuisance  if  it  be  spe- 
dally  injurious  to  tiimself,  it  was  immaterial, 
upon  plaintiff's  tight  to  an  Injnnetlott  to  re- 
strain defendants'  acts,  that  they  also  consti- 
tuted a  public  nuisance;  plaintiff  having  sus- 
tained injury  different  in  kind  and  degree  from 
that  suffered  by  the  public  generally. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Gent  Dig.  H  164-168;  Dec  Dig.  f  72.*] 

Appeal  from  District  Court,  Cascade  Conn- 
ty;  J.  B.  Leslie,  Jadga 

Action  for  Injunction  by  Louisa  Iverson 
against  Louis  DUno  and  others.  -  From  an 
order  granting  a  motion  to  quaab  an  order  to 
Bhow^  cause  and  refusing  the  injunction, 
plaintin  appeals.   Reversed  and  remanded. 

Cooper  A  Stephoistm,  for  appellant  H.  8. 
MeOlnl^,  for  respondffita. 


HOLLOWAT.  J.  On  Hay  24.  1011.  tUs 
action  wu  commenced  by  the  plaintiff  to  se- 
cure an  InJonction,  reetralnlnc  tlie  defend- 
ants from  certain  acts  wblidi,  it  la  alleged, 
tbey  have  committed  and  threaten  to  repeat 
An  order  to  show  cause  was  Issued,  and  up- 
on tbe  retom  dtf aidants  moved  tbe  ooort  to 
quash  the  orAet  and  refuse  an  injunction,  on 
the  ground  that  the  complaint  does  not  state 
a  cause  of  action,  or  entitle  the  plaintiff  to 
equitable  rellee.  The  motion  was  anstalned, 
and  plaintiff  appealed  from  tbe  order. 

The  complaint  states  that  at  the  time  this 
action  was  commenced,  and  at  the  time  tbe 
alleged  wrongful  acts  were  committed,  the 
plaintiff  owned  and  was  operating  *tbe  Lar* 
son  Boarding  Hons^"  in  the  dty  of  Great 
Falls ;  that  she  bad  20  or  more  boordws  and 
lodgers;  that  the  defendant  unkm  caused  to 
be  prepared  a  banner,  upon  which  -was  In^ 
scribed  in  large  letters  tbe  following:  "Lar- 
son's Boarding  House  Is  TTnfair  to  Organised 
Ijabor,  B7  Order  of  H.  B.  B.  L  A.  Local  Na 
1"— and  acting  under  the  direction  of  tbe 
union  defendant  Aaron  carried  such  banner, 
and  paraded  back  and  forth  In  front  of  plab^ 
tltTs  property.  It  Is  farther  allied  that  the 
defendants  Aanm,  DUno,  Ndson,  and  Free- 
man, together  with  a  large  nunUter  of  oth- 
ers—members and  sympathizers  of  the  de- 
foidant  union— acting  at  the  Instigation  and 
reqnest  of  these  defendants,  have  coi^:r» 
gated  In  tbe  Immediate  vicinity  of  plaintiff's 
place  of  business  and  upon  tbe  sidewalk.  Im- 
peding travel,  to  the  great  annoyance  of 
plaintiff  and  her  patrons;  that  the  acts  of 
defendants  were  done  for  tbe  purpose  of 
driving  piaintlff'B  patrons  from  her  place  of 
business,  and  disturbing  and  committing 
breaches  of  the  peace,  for  tbe  sole  purpose  of 
bringing  her  boarding  bouse  Into  dlsr^nte 
and  mining  her  business.  By  the  motion  made 
In  the  court  below,  the  defendants  confess 
the  truth  of  these  aUegatUms,  ao  flar  as  th^ 
are  well  pleaded. 

[1]  There  Is  also  an  auction  with  refer- 
ence to  the  publication  and  distribution  of 
a  circular,  but,  as  It  relates  to  a  transao- 
tion  now  wholly  past  and  there  Is  not  any 
allegation  of  a  threat  or  Intent  on  the  part 
of  defendants  to  repeat  It,  farther  considera- 
tion is  not  necessary,  except  to  say  that  an 
Injunction  will  not  Issue  to  restrain  an  act 
already  committed.  This  Is  the  general  rule. 
If  there  are  exceptions,  they  do  not  have  any 
application  to  a  case  of  this  character. 

[2]  1.  There  Is  not  any  allegation  that  the 
words  Inscribed  on  the  banner  carried  by 
Aaron  veiled  a  threat  to  plalntUTs  business 
or  to  her  or  ber  patrons.  In  Lindsay  v. 
Montana  Federation  of  lAbor,  87  Mont  264, 
06  Pac  127.  18  L.  B.  A.  (N.  S.)  707.  127  Am. 
St  Rep.  722,  we  held  that  the  mere  publica- 
tion of  a  circular  which  does  not  go  further 
than  to  advise  the  public  that  a  parUcular 
person,  firm,  or  corporation  is  deemed  unfair 
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to  organized  labor  will  not  be  Mijolned.  So 
far  as  applicable,  the  decision  In  that  case  Is 
coQcloslTe  against  tbe  plaintiff  bere. 

2.  The  Constitution  of  this  state  guaran- 
tees to  every  one  the  right  to  pursue  happi- 
ness and  to  acquire,  possess,  and  protect 
property  In  all  lawful  ways  (article  3,  S  3, 
Constitution  of  Montana),  and  this  provision 
secures  tbe  right  to  peaceable  possession  and 
to  free  ingress  to  and  egress  from  property. 
The  rights  thus  secured  cannot  be  Invaded, 
unless  the  public  health,  morals,  or  safety, 
or  the  general  welfare,  require  interference, 
or  the  owner  Is  deprived  of  bis  rights  by  due 
process  of  law.  As  if  to  lndicate*ln  a  meas- 
ure the  far-reaching  ext«it  of  this  constitu- 
tional guaranty,  the  Legislature  has  pro- 
vided: "Anything  which  is  injurious  to 
health,  or  is  indecent  or  ofCenslve  to  the  sens- 
es, or  an  obstruction  to  the  free  use  of  prop- 
erty, BO  as  to  Interfere  with  tbe  comfortable 
enjoyment  of  life  or  property,  or  unlawfully 
obstructs  the  free  passage  or  use  in  the  cus- 
tomary manner,  of  •  •  *  any  pubUc 
park,  square,  street  or  highway,  is  a  nui- 
sance." Rev.  Codes,  S  6162.  And  section  6, 
art.  3,  of  the  Constitution,  declares  that  the 
courts  shall  be  open  to  every  person,  and  a 
81>eedy  remedy  afforded  for  every  Injury  of 
person,  property,  or  character,  and  that 
right  and  Justice  shall  be  administered  with- 
out sale,  denial,  or  delay. 

[3]  If  the  allegations  of  this  complaint  are 
true,  these  defendants  and  their  sympathiz- 
ers. In  congregating  In  large  numbers  In  the 
immediate  vicinity  of  plaintiff's  property. 
Impeding  travel  on  the  sidewalk  and  Inter- 
fering with  plalntlCt  and  her  customers  In 
getting  to  and  from  her  place  of  business, 
were  committing  a  nuisance,  within  the  mean- 
ing of  section  6162,  above.  That  this  is  true 
is  not  open  to  discussion.  If  acts  of  the 
cliaracter  of  those  described  In  this  com- 
plaint are  not  comprehended  by  the  section 
quoted,  then  it  would  tax  human  ingenuity 
to  the  limit  to  And  a  meanUig  for  tbe  lan- 
guage employed  by  the  Legislature.  And  the 
deflnltlon  of  a  nuisance  given  in  our  Codes 
is  not  an  unusual  one.  It  Is,  In  tact,  the  defl- 
nltlon generally  accepted  by  courts,  lexicog- 
raphers, and  law  writers. 

[4]  The  word  "nuisance"  means  that  which 
annoys  or  gives  trouble.  Webster's  Interna- 
tional Dictionary.  Blackstone  defines  nui- 
sance as  "anything  that  worketh  hurt,  incon- 
venience, or  damage."  S  Blackstone  Com.  8 
316.  "That  is  a  nuisance  which  annoys  and 
disturbs  one  In  the  possession  of  his  prop- 
erty, rendering  its  ordinary  use  or  occupa- 
tion physically  uncomfortable  to  him."  B. 
&  P.  B.  R.  Co.  V.  Fifth  Baptist  Church,  108  U. 
S.  317,  2  Sup.  Ct  719,  27  L.  Ed.  739.  See, 
also,  Durfee  v.  Granite  Mt  Min.  Co.,  13 
Mont  181,  33  Pac.  3.  In  sections  2  and  8 
of  Joyce  on  the  Law  of  Nuisances,  and  in 
the  notes  to  those  sections,  will  be  found  a 
large  number  of  definitions  ot  tbe  term  "nul* 
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sanoe,"  gathered  from  tbe  decisions  of  courts 
and  from  tbe  text-t>ooks,  all  of  like  tenor 
and  similar  to  tbe  deOoitlon  given  in  onr 
Codes. 

[B]  So  frequently  have  the  courts  been  call- 
ed Upon  to  consider  cases  of  tbe  same  general 
character  as  the  one  before  us  that  a  review 
of  tbe  decisions  is  unnecessary.  They  are 
quite  uniform  In  holding  that  equity  will 
interpose  to  protect  one  against  such  acts  as 
are  described  In  this  complaint  We  con- 
tent ourselves  with  the  citation  of  a  few 
of  tbe  leading  cases,  some  of  which  present 
facts  much  more  extreme  than  those  alleged 
In  this  complaint  The  difference,  however, 
is  of  degree,  rather  than  of  kind.  MackaU 
V.  Katchford  (C.  C.)  82  Fed.  41;  Foster  v. 
Retail  Clerks'  International  Protective  Ass'n, 
39  Misc.  Rep.  48,  78  N.  Y.  Supp.  860 ;  Amer- 
ican Steel  &  Wire  Co.  v.  Wire  Drawers'  A 
Die  Makers'  Union  (O.  C.)  90  Fed.  608;  In 
re  Debs,  158  U.  S.  564,  15  Sup.  Ct  900,  39 
L.  Ed.  1092;  Jensen  v.  Cooks'  &  Walters' 
Union,  39  Wash.  531,  81  Pac.  1069,  4  L.  R.  A. 
(N.  S.)  302 ;  San  Francisco  v.  Buckman,  111 
Cal.  25,  43  Pac.  396;  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich.  4:j7,  77  N. 
W.  13,  42  L.  R..  A.  407,  74  Am.  St  I£ep.  421 ; 
People  V.  Cunningham,  1  Denlo  (N.  Y.)  624, 
43  Am.  Dec.  709.  See,  also,  Martin  on  Mod- 
ern Law  of  Labor  Unions,  {  103. 

[6]  It  is  insisted  that,  as  the  street  and 
sidewalk  are  public  lilgbways,  defendants  bad 
a  right  to  use  them.  However  general  the 
notion  may  be  tliat  one  lias  an  unrestricted 
right  to  the  use  of  a  public  highway,  it  is 
erroneous.  Tbe  least  reflection  will  suggest 
that  the  right  la  a  qualified  one.  No  one 
would  insist  that  he  has  a  right  to  monopo- 
lize a  street  to  ttie  exclusion  of  every  one 
else  from  its  use,  or  that  bis  right  extends 
to  a  use  entirely  foreign  to  tbe  purpose  for 
which  the  street  was  set  apart  and  one  In- 
jurious or  obnoxious  to  others,  or  that  he 
might  so  use  tbe  street  as  to  deny  to  abut- 
ting property  owners  Ingress  to  or  egress 
from  their  property.  Any  right  asserted  to 
the  use  of  a  public  highway  must  be  under- 
stood to  be  limited  (a)  by  the  extent  of  tbe 
use;  (b)  by  the  character  of  the  use;  <c)  by 
tbe  right  of  others  to  use  the  same  highway, 
and  possibly  by  other  considerations. 

A.  A  merchant  might  not  object  to  a  sin- 
gle person  stopping  in  front  of  bis  place  of 
business,  or  to  a  single  vehicle  left  stand 
Ing  in  front  of  bis  store ;  but  If  100  persons 
or  20  vehicles  stopped  In  front  of  his  busi- 
ness for  an  unreasonable  time  and  exclud- 
ed hia  employes  and  patrons,  lie  would  have 
just  cause  to  complain.  M^^fcnll  t.  Batch- 
ford,  supra. 

R  When  we  spealc  of  our  right  to  use  a 
pnbllc  street  we  mean  the  right  to  use  It 
for  the  purposes  for  which  the  street  was 
dedicated.  Klpp  v.  Davis-Daly  Copper  CO., 
41  Mont  609,  110  Pac.  237.  In  Fairbanks  r. 
Kerr,  70  Fa.  86^  10  Am.  BepL  664,  tbe  Su- 
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preme  Gonrt  of  PmiUTlnuila  said:  "Aatreet 
may  not  be  used.  In  Btrlctnesa  of  law,  for 
public  speaking,  even  preaching  or  public 
worship;  or  a  pavement  before  another's 
bonse  may  not  be  occnpled  to  annoy  him.'* 
A  tradesman  may  not  eondnct  Us  baslness 
In  sodi  manner  as  to  collect  a  crowd  In 
front  of  bis  store  to  sach  extent  as  to  In- 
terfere with  traTeL  2  Elliott  on  Boads  and 
Streets,  i  8Sl.  Eroi  a  constable  who  con- 
ducts a  public  sale  In  the  street  may  be 
guUty  of  committing  a  nnl8anc&  Ciommon- 
wealth  T.  Mllliman,  13  Serg.  &  B.  (Pa.) 
40S.  Or  a  publte  parade  may  become  a  nui- 
sance. If  It  materially  obstructs  travel,  or 
becomes  an  actual  annoyance.  IS  Am.  A 
Eng.  Bncy.  of  Law,  506;  City  of  Chariton 
T.  Simmons,  87  Iowa,  228,  64  N.  W.  140. 

[7]  0.  The  right  which  any  one  asserts  to 
use  ft  public  street  must  be  ezerdsed  with  a 
due  recognition  of  the  rle^ts  of  abutting 
property  owners  to  Ingress  to  and  egress 
from  their  property.  As  was  said  by  Judge 
Hammond,  In  American  S.  &  W  Co.  v.  Wire 
D.  &  D.  li.  Unlott,  above:  "The  right  of  the 
use  of  streets  by  any  one  Is  a  qnalifled  right 
The  owner  of  a  house,  be  It  dw^ing  house, 
storehouse,  or  mlllhonse^  has  .a  distinct  right 
of  proper^  In  the  streets  adjacent  thereto 
and  need  as  approadies  to  it  It  Is  the  right 
of  access— free  and  uninterrupted  ingress 
and  egress.  Any  one  who  uses  the  streets 
most  lue  than  subject  to  this  right  of  the 
householder.  *  *  *  If  any  one  violate 
the  right  of  flui  lious^older  to  tbe  streets 
that  are  aiQurtenant  to  bis  property  as  a 
part  of  it  by  Impairing  his  Ingress  and 
^ess,  he  has  a  dvil  action,  and  be  may 
also  abate  it  by  injunction  In  equity  as  a 
private  nuisance.  [Citing  cases.]  It  is  Just 
as  much  a  nuisance  to  blocik  up  the  street 
and  impair  the  right  by  the  continual  pres- 
ence of  bodies  of  men,  great  or  small,  who 
obstruct  the  ingress  or  egress,  as  it  would 
be  to  build  barricades  and  embankmoits  In 
tbe  street.  There  can  be  no  denial  of  this, 
and  when  tlie  blockading  Is  done  for  the  es- 
pedal  purpose  of  Impairing  the  ingress  to  a 
particular  house  it  Is  directly  a  nuisance, 
which  may  be  abated  by  Injunction,  if  nec- 
essary." 

[t]  Whethor  the  acts  of  a  single  individ- 
ual amount  to  a  nuisance  will  depend  upon 
the  solution  of  the  question:  Do  th^  ftfil 
within  the  meaning  of  section  6162  above? 
The  annoyance,  Interference,  or  Injury  must, 
liowever,  be  a  substantial  on^  as  distin- 
guished from  a  men  technical  .vlolati<ni  of 
plaintUTs  rlgUa.  "De  minimff  non  curat 
lex," 

[9]  It  is  immaterial  tbat  the  defendants 
may  have  committed  a  public  nuisance,  for 
the  allegations  of  this  complaint  disclose 
that  tbe  injury,  annoyance,  and  Inconven- 
ience suffered  by  plaintiff  differ  In  kind,  as 
well  as  in  degree,  from  those  suffered  by  the 


public  generally;  and  section  6171,  Revised 
Codes,  provides:  "A  private  pttson  may 
maintain  an  action  for  a  poblic  nuisance, 
if  it  Is  spedally  Injurious  to  Mm  self,  but 
not  otherwise."  Joyce  on  the  Law  of  Not- 
sancas,  |  432.  Tbat  injunction  Is  an  avail- 
able remedy  In  a  case  of  this  character  Is 
recognized  by  the  authorities  generally. 
Joyce  on  the  Law  <rf  Nuisances,  |  863;  At- 
torney Cteneral  v.  Brown,  24  N,  J.  Elq.  88; 
In  re  Ddis,  supra. 

If  the  allegations  of  this  complaint  are 
true,  plaintiff  wss  entitled  to  reUel^  and  In 
denying  her  a  bearing  the  trial  court  erred. 
The  order*ls  reversed,  and  the  cause  is  re- 
manded ft»  further  proceedlivB. 

Beversed  and  remanded. 

BBAMTLT,  a  J.,  and  SMITH,  J.,  concnr. 


NDTT  V.  ISBNSBB. 
(Sapreme  Court  of  Oregon.    Dec.  28,  1911.) 

1.  TbIAI.  (S  143*)— DiSMISSiX  OS  NoRsmx— 

CoNFLicnno  BviosncE. 

Where,  tboogh  the  testimony  fs  contndic- 
toiy,  it  tends  to  auBtain  the  all^ttons  ot  the 
complaint,  a  refowl  to  grant  a  iionanit  Is  prop- 
er. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  342,  843;  Dec  Dig.  |  143.*] 

2.  Tbzal  (S  260*)— InsTBnonoErs— Scbsuhob 

CORTAlinCD  XK  ANOTBKB  IHBTBUCnDIT. 

The  refusal  to  give  a  requested  instractlon 
ts  proper,  where  its  substance  is  covered  by  an 
instructioD  given  as  part  of  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  9  661 ;  Dec  Dig.  S  260.*] 

3.  Masub  Avn  Sbbvaht  (|  217*>— Injvbibs 
TO    SaSVAIfT  —  DEFECriVS    Haohihebt  — 

Cnowlbdob  of  Sebvant. 

To  defeat  a  recovery  by  a  servant  for  an 
injury  from  an  alleged  defective  machine,  it  is 
not  sufficient  tbat  tbe  servant  ahall  have  known 
tbat  the  machine  wae  defective,  bat  he  must  al- 
so have  known,  or  had  reason  to  believe^  that 
the  defect  was  a  probable  source  of  danger. 

[EA.  Note.— For  other  cases,  see  Mastw  and 
Servant,  Cent.  Dig.  H  074-600;  Dec.  Dig.  | 
217.*] 

4.  TszAi.  ({  267*)— Inbtbuctions— MoomoA- 
TioN  OP  Requested  Instkucxioks. 

The  modification  of  a  requested  instruction 
is  proper,  wbere,  taken  in  connection  with  the 
general  charge,  the  law  ia  correctly  stated. 

[Bd.  Note.— For  other  cases,  see  Trial.  Oott. 
Dig.  SI  668-872;  Dec  Dig.  f  267.*] 

6.  Tbial  (S  252*)  —  Inbtbuctions— Appuoa- 

BILirr  TO  ElVIDENCE. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant from  alleeed  defective  machinery,  there  was 
no  evidence  that  madiines  like  tbe  one  In  suit 
were  liable  to  often  get  out  of  order,  and  the 
evidence  tended  to  anow  that  with  ordinaiy 
care  and  attention  tbe  machine  In  qaestlon  was 
not  liable  to  get  out  of  order,  a  request  to  in- 
struct that  "machinery  often  gets  out  of  order," 
etc.,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  686-812:  Dec.  Dig.  f  252L*] 

Appeal  from  Circuit  Court,  Multnomali 

County;  W.  N.  Oatena,  Judge. 
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Action  by  N.  Q.  Nntt  asalnat  William 
Isensee.  From  a  Jadgment  tor  plaintiff,  de- 
fendant appeals.  Aflk-med. 

IUb  la  an  actton  for  damages  for  per- 
sonal Injuries.  The  complaint  alleges.  In 
substance  that  In  June,  1900,  plaintiff  was 
onployed  by  defendant  as  a  common  laborer 
in  defendant'a  blacksmith  Bhap;  that  while 
so  employed  he  was  directed  liy  defendant  to 
operate  a  machine,  called  a  "shears  and 
punch,"  whldi  waa  antiquated,  defective,  and 
worn  oat ;  tliat  its  ports  were  loose  and  In- 
secure, its  k^s,  bolts,  and  rivets  so  Insecure- 
ly fastened  as  to  be  dangerous  and  unsafe 
while  in  f^teratlon,  and  particularly  that  an 
Inm  was  left  by  defendant  without  being 
securely  fastened  to  the  main  machinery; 
that  ttiese  defects  were  known  to  deftodant, 
but  were  unknown  to  plaintiff;  that  at  the 
date  mentioned,  while  plalnttfE,  under  de- 
fendant's direction,  was  attempting  to  oper- 
ate the  machine,  the  k^  loosened  from  Its 
posttimi,  and  was  projected  from  its  idaee 
with  great  tom,  striking  plaintiff  in  the  face 
and  eyes,  and  severely  injuring  him.  The 
answer  Is  a  gKieral  denial,  cotvled  with  a 
plea  of  assumption  of  ilsk  and  contributory 
negllgenca 

Defendant's  counsel  reiiuested  the  follow- 
ing Instmctlais,  which  the  court  refused: 

The  court  ftirther  Instructs  you  that 
the  injury  to  plalntlff'B  (ftes^  testlfled  to  by 
Dr.  Bocft^,  cannot  be  considered  In  this 
caae  as  an  element  of  damages,  but  said  tes- 
timony may  be  considered  an  Olemmt  In  de- 
tomlnlng  the  eredlbUltar  of  the  lAaintUf  s  tes- 
tim<my. 

"(9  TbA  court  Instructs  you  that  If  yon 
believe  from  the  evidoioe  Oiat  the  plaintiff 
had  knowledge  of  the  defectlTe  condition  of 
the  shears  and  pundi  while  he  waa  using 
it,  and  if  yoq  farther  bellere  that  be  was 
a  man  of  ordinary  or  average  int^genc^  he 
caniu>t  recover,  although  you  find  that  tiie 
defendant  knew  of  the  defec^re  emdltton 
of  the  maehlna" 

"(6)  The  court  iostmcts  you  that,  It  you 
believe  from  the  evidence  ttiat  In  operating 
the  punch  wtm  pressure  is  allied  the  k^ 
or  ^te  could  not,  from  the  nature  of  the 
machine,  fly  out,  then,  in  that  case,  you  must 
find  for  the  defendant 

"(6)  The  court  Insttucts  you  that  machin- 
ery often  gets  out  of  order;  that  It  to  not 
n^cUgence  m  the  part  of  defendant  to  work 
the  shears  and  pnndk  without  the  pins  In 
the  key  or  plate.  If  you  believe  from  the  ev- 
idence that  when  pressure  to  applied  tba  key 
or  {date  could  not  fly  out. 

«*(7)  The  eoivrt  instmcto  yon  that  if  yon  be- 
lieve from  the  evidence  that  plaintiff  inserted 
a  wedge  or  a  flat  piece  of  Iron  In  the  machine 
to  make  tAe  pmuA  go  deeper,  and  it  was  ttie 
wedge  that  flew  out  and  struck  the  plaintiff, 
or  that  both  wedge  and  plate  flew  out  at  fba 
same  time,  and  that  the  wedge  inserted  In 
the  machine  waa  the  came  of  the  Injury, 
thai  plaintiff  cannot  ncar&c" 
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Counsel  also  requested  the  following  In- 
stractlon,  which  the  court  gave,  Interpolating 
therein  the  words  ''provided  the  old  machine 
be  a  reasonably  safe  one,"  which  are  In- 
cluded in  brackets :  "The  court  Instmcts  yon 
that  every  employer  has  the  right  to  phoose 
the  machinery  to  be  used  In  hla  business,  and 
to  conduct  that  business  In  a  manner  most 
agreeable  to  himself.  He  may  select  the 
appliances  and  run  hla  shop  with  old  or  new 
machinery,  just  as  he  may  ride  In  an  old  or 
new  carriage,  or  navigate  an  old  or  new  res- 
sd,  and  he  to  not  obliged  to  change  his  ma- 
ddnoy  from  old  to  new  In  order  to  secure 
the  greater  safety  of  hto  employes  [provided 
the  old  machine  be  a  reasonably  safe  one], 
and  an  employ^  who  enters  his  service  with 
the  knowledge  of  circumstances  attending  hla 
onployment  cannot  complain  of  his  maater'a 
customs  or  habits,  nor  recover  for  Injuries  In 
and  resulting  from  that  particular  service." 
Counsel  exc^ited  to  the  instruction  as, 
amended. 

The  testimony  of  Dr.  Rockey,  referred  to, 
was  introduced  by  defendant,  and  was  to  the 
effect  that  about  two  weeks  after  the  Injury 
plaintiff  visited  him  professionally.  In  regard 
to  an  alleged  Injury  to  his  chest,  which  he 
claimed  to  have  received  while  working  In 
defendant's  shop,  as  the  result  of  having 
been  struck  by  a  half-moon  shaped  piece  of 
Iron,  which  projected  from  a  machine  he  was 
operating.  It  does  not  appear  that  counsel, 
at  the  time  the  testimony  was  Introduced,  at- 
tempted to  limit  Its  effect  to  any  particular 
purp<Mse,  but  introduced  It  generally. 

Plaintiff  had  a  verdict  and  Judgmoit  for 
¥300;  and  d^endant  appeals. 

A.  T.  Lewto  (E.  S.  J.  McAllister,  on  the 
brief),  for  appellant  T.  K.  Strode  and  F.  B. 
McGlnnis  (Mark  O'Neill,  on  the  brief),  for 
respondent 

HcBRIDE,  J.  (after  stating  the  tects  as 
above).  [1]  We  have  carefully  examined  the 
record  tn  thto  case,  and  And  It  free  ttom  any 
ihaterial  error.  Without  consuming  space  In 
the  reports  by  a  discussion  of  the  testimony 
in  detail.  It  is  sutDdent  to  say  that,  in  our 
Judgment,  thoe  was  testimony  tending,  In 
some  degree,  to  sustain  the  auctions  of  the 
complaint;  and  therefore  the  court  did  not 
err  in  its  refusal  to  sustain  a  motion  for  a 
nonsuit  It  to  trde  that  the  testimony  was 
contradictory,  but  the  Jury  waa  the  Judge  of 
Its  value  and  effect 

[2]  There  was  no  substantial  error  com- 
mitted in  tbe  refusal  of  the  court  to  give 
defendant's  requested  instruction  Mo.  2,  re- 
lating to  the  effect  to  be  given  to  Dr.  BoCk- 
ey's  testimony.  The  court  in  its  general 
charge  expressly  told  the  Jury  that  plaintiff's 
recovezy  must  be  limited  to  the  particular 
injury  alleged  in  the  complaint  and  the  In* 
struction  requested  amounted  merely  to  a 
repetition  of  the  same  instruction  in  different 
languoga   We  are  of  the  opinion  that  the 
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subject  wu  miffldently  oorend  tbe  In- 
8tructlc«is  g^ven. 

in  InBtrnctlon  No.  8*  requested  by  defead- 
ant,  does  not  corrector  state  tlie  law.  It  is 
not  snffldMit  to  defeat  a  recoTwy  that  plain- 
tifl  Bboald  have  known  that  the  machine  was 
defecttm  He  must  also  haTe  known,  or  had 
reason  to  belteve.  Chat  the  defect  was  a  prob- 
able source  of  danger.  As  was  said  bjr  Mr. 
Justice  Lordt  ta  Both  r.  N.  P.  U  Co.,  18  Or. 
20S,  22  Pae.  842:  "It  Is  to  be  borne  In  mind 
that  there  1b  a  dUTerenoe  between  a  knowl- 
edge of  the  facts  and  a  knowledge  of  the 
risks  which  they  Involve.  One  may  know  the 
fftcts,  and  yet  not  understand  the  risks;  or, 
as  Hr.  Justice  Byles  observed,  'A  servant, 
knowing  the  tacts,  may  be  utterly  Ignorant 
of  the  risks.* "  To  the  same  effect  Is  John- 
son T.  O.  S.  H  By.  Co.,  23  Or.  (ML,  81  Pac. 
288. 

[4,  I]  Then  was  no  error  in  tiie  court's 
motUflcatlon  of  requested  Instruction  No.  4. 
Taken  In  connection  with  the  general  charge, 
the  law  is  correctly  stated.  Bequest  No.  5 
Is  substantially  covered  by  the  general 
charge.  Bequest  No.  6  was  properly  denied. 
It  was  not  the  business  of  the  court  to  In- 
struct the  Jury  that  "machinery  often  gets 
'  out  of  order,"  etc.  The  jury  was  oonsider- 
In;  the  evidence  In  regard  to  the  machine 
operated  by  lAalntfff,  and  as  to  1^  there  was 
so  evldaioe  that  audi  machines  are  liable 
to  t^ten  get  out  at  order,  bat  there  was 
strong  evidoice  tending  to  show  that,  with 
ordinary  care  aiul  attention  used  in  fasten- 
ing the  key  or  friction  idato  to  the  machine, 
it  was  not  likdy  to  get  out  of  poaitlon  or 
fly  off. 

The  last  Instruction  requested  is  suflldent- 
1y  covoed  In  the  general  diarge,  which  was 
admirable,  and  -covered  all  the  Issues.  A 
party  is  not  mtltled  to  have  an  Instruction 
given  In  lai^uage  suggested  bs  himself,  if 
the  substance  of  It  Is  covered  by  other  In- 
stmctltma  framed  by  the  court 

In  this  case  the  court  was  exceedingly  fair 
to  the  d^endant,  and  we  are  sure  that  no 
Instruction,  refused  or  glvm,  resulted  In  any 
substantial  Injury*  and  the  verdict  of  fSOO 
seems  to  us  to  have  been  based  upon  an  «r- 
oeedingly  moderate  estimate  of  plaintUTs  in- 
juries. 

The  Judgment  Is  affirmed. 


SABIN  V.  PHCENIX  STONB  GO.  et  aL 
(HBOEILS!  et  aL,  Interveners), 
(Supreme  Court  of  Oreaoa.    Dec  26,  1911.) 

1.  EscBOWS  (i  14*)— Effect  OF  Rbution, 

A  trust  coiupanv,  with  which  deeds  for  a 
stone  quarry  were  deposited  under  an  agree- 
ment executed  by  the  trust  company,  the  gran- 
tor and  grantee,  whereb/  the  trust  company 
agreed  to  hold  the  deeds  in  escrow  for  delivery 
to  the  grantee  when  the  purchase- money  notes 
were  paid,  occupied  a  fidaciary  relation  toward 
the  grantor,  enjoining  upon  it  the  strictest  fi- 


delity, and  it  violated  sndi  obligation  by  deliv- 
ering the  deeds  before  payment  so  as  to  impair 
the  ability  of  the  grantee  to  meet  its  obliga- 
tion to  complete  the  purchase  under  the  con- 
tracL 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  88  17-20;  Dec.  Dig.  1  14.«] 

2.  Escrows  (}  14*)— Wbohoitti.  DBLivnT— 
Ratification. 

Defendant  stone  company  agreed  with  in- 
terveners to  purchase  their  stone  quarry,  the 

Srice  to  be  £30,624  in  cash,  notes,  and  etocli, 
eeds  to  be  deposited  in  escrow  with  defendant 
trust  company,  also  a  party  to  the  agreement, 
for  delivery  when  the  notes  were  paid,  bnt  on 
default  the  sale  to  be  off,  and  the  deeds  and 
notes  returned  to  their  respective  makers.  The 
stone  company  could  not  pay  the  notes  when 
due,  and  on  January  23d  made  an  offer,  which 
intervener*  accepted  to  par  $28,500  in  full  set- 
tlement, payable  $10,600  m  cash,  and  $1&000 
in  bonds  of  a  proposed  issue  by  the  stone 
company.  At  the  same  time  the  stone  com- 
pany adopted  a  resolution  authorising  paymmt 
of  $10,500  to  interveners  out  of  the  proceeds 
of  the  bonds,  and  the  delivety  to  them  of  the 
$18,000  in  bonds  upon  delivery  to  the  stone 
company  of  all  the  mstraments  held  in  escrow, 
and  providing  that,  until  such  amoant  was  paid 
to  interveners,  no  bonds  should  be  sold,  except 
on  condition  that  the  price  might  be  refund^ 
if  the  $10,500  was  not  realized  by  a  certain 
date.  The  stone  company  could  not  raise  the 
$10,500  in  time,  but  the  trust  company,  assom- 
ing  that  the  accepted  o£Fer  of  January  23d  ter- 
minated the  escrow  agreement,  without  inter- 
veners* knowledge,  delivered  the  deeds  to  the 
stone  company,  surrendered  the  notes,  and  took 
a  mortgage  from  the  stone  company,  and  re- 
corded it  and  the  deeds,  and  loaned  to  it  $10.- 
000  secured  by  $17,000  of  the  bonds  issued. 
Interveners  accepted  the  $1(^000  and  the  $18,- 
000  In  bonds,  not  knowing  the  source  of  the 
money.  Four  thousaad  dollars  of  the  pledged 
bonds  were  sold,  and,  by  appb'iug  the  proceeds 
and  other  payments,  the  note  held  by  the  trust 
company  was  reduced  to  $4,197.  The  trust 
company  foreclosed  its  pledge  and  bought  in 
the  bonds.  Under  a  provision  In  the  mortgage, 
a  new  trustee  was  substituted  for  the  trust 
company,  and  suit  was  brought  to  foreclose 
the  mortgage,  in  which  the  trust  company  an- 
swered, setting  np  its  ownershto  of  $13,000  €»f 
the  bonds.  Interveners  came  m  and  charged 
conspiracy  by  the  trust  company  to  prevent 
them  from  realizing  the  full  price  of  the  quar- 
ry, and  prayed  that  the  trust  company's  bonds 
be  canceled.  Held,  that  interveners  accepted  no 
benefit  from  the  trust  company  in  the  transac- 
tion so  as  to  require  them  to  also  assume  the 
burdens  of  the  changed  conditions  caused  by 
the  trust  company  deUvering  tite  escrow  deeds. 

[Ed.  Note.— For  other  cases,  see  Eecrom^ 
Cent  Dig.  H  17-20;  Dee.  Dig.  1 14.*] 

8.  cobipobations  (§  482*^moatoaobs— fobs- 
closubi^—Pbocbeds— Disposition. 

The  fact  that  Interveners  purchased  $2,500 
worth  of  the  stone  company's  bonds  at  90 
would  not  require  that  they  should  share  in 
the  proceeds  of  the  mortgage  foreclosure  sale 
on  that  basis,  in  view  of  the  fidaciary  relation 
which  existed  between  the  trust  company  end 
interveners,  as  interveners  were  entitled  to  go 
into  the  open  market  and  Imy  the  bonds  as 
cheaply  as  possible. 

[Bd.  Note.— For  other  cases^  see  Corpora- 
tions, Dec.  Dig.  I  ^*] 

4.  CoBFOSATIOm    (S    482*)  —  HOnOAGIB  — 

Fo  BBC  losubb—Pbocbbos— Disposition  . 
The  trust  company  would  be  entitled  to 
share  pro  rata  with  interveners  and  other  bond- 
Itoldera  in  the  proceeds  of  the  mortgage  fore- 
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domire  Bole  to  tbe  ezteat  of  the  $4,107  ad- 
vanced b;  the  trast  company  for  interreDers' 
benefit,  but  payment  of  the  remaining  $13,000 
of  the  bondfl  held  by  it  ahoald  be  postponed 
until  the  rest  of  the  bonded  debt  is  p^ 

[Ed.  Note.— For  other  euea,  m«  Corpora- 
tknu.  Dee.  Dif.  {  482.*] 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  118  Pac.  494. 

Teal,  Minor  &  Winfree  and  W.  A.  John- 
eon,  for  appellant.  Bauer  &  Greene,  for  re- 
spondent Sabln.  Veazle  A  Veazie,  for  re* 
apondoit  Pboenlx  Stxme  Go. 

BURNDTT,  J.  [1]  In.  Its  petition  for  a 
rehearing  the  Portland  Trust  Companr  vt 
Oregon  seems  to  proceed  upon  the  theory 
that  In  the  transaction  in  question  It  and 
the  interveners  and  the  Stone  Compai^  were 
all  dealing  at  arms*  length  as  to  each  other. 
It  may  be  conceded  that  this  Is  true  as  be- 
tween the  Stone  Ck>mpany  and  the  intei^ 
veners,  and  as  between  the  Stone  Company 
and  the  Trust  Company.  This,  however.  Is  not 
the  case  as  between  the  Trust  Company  and 
the  Interveners.  As  to  the  latter,  the  Trust 
Company  o<^nipied  a  fiduciary  relation  en- 
tailing upon  It  the  strictest  fidelity  to  the 
interveners,  who  were,  In  fact,  for  the  time 
being  its  ceetins  que  trustenL 

[2]  It  Is  contended  In  the  petition  for  re- 
hearing that  the  interveners  accepted  the 
benefits  of  the  transaction  named,  and  that 
they  must  be  bound  by  its  burdens  or  by  the 
changed  conditions  brought  about  by  the  act 
of  the  Trust  Company  in  dellTering  the  escrow 
deed.  Tbe  answer  to  that  proposition  is  that 
the  interveners  accepted  nothing  from  the 
Trust  Company.  What  they  received  they 
had  from  tbe  Stone  Company.  As  between 
the  interveners  and  the  Trust  Company,  the 
escrow  agreement  was  the  standard  of  con- 
duct to  be  observed.  By  operation  of  law 
one  condition  of  that  contract  was  that  the 
latter  should  not  act  under  it  to  the  disad- 
vantage of  the  former.  Any  act,  therefore, 
of  the  Trust  Company  amounting  to  an  im- 
pairment in  any  degree  of  tbe  ability  of  the 
Stone  Company  to  meet  its  obligations  to  the 
Interveners,  would  be  a  violation  In  effect  at 
least  of  the  fiduciary  obligations  resting  up- 
on tbe  Trust  Company  in  respect  to  the  in- 
terveners. The  delivery  of  the  deed  left 
with  the  Trust  Company  in  escrow  rendered 
it  possible  for  that  company  to  acquire  $17.- 
000  of  the  bonds  of  the  Stone  Company  for 
the  stun  of  $10,000,  and  this  was  one  of  the 
results  flowing  from  the  transaction.  The 
difference  between  those  two  amounts  virtn- 
aUy  represented  a  preminm  paid  by  the 
Stone  Company  for  tbe  use  of  the  $10,000. 
The  payment  of,  or  liability  to  pay,  so  large 
a  preminm  as  a  result  of  the  pledging  trans- 
action by  that  much  diminished  the  ability 
of  the  Stone  Company  to  pay  the  Interven- 


ers the  obligation  due  to  them.  In  this  we 
think  that  the  Trust  Company  was  at  fault, 
and  equity  will  so  moiild  the  conduct  of  tbe 
parties  as  to  make  It  comply  with  the  stand- 
ard prescribed  by  their  own  atlpulatlons. 

[3]  It  Is  also  contended,  in  substance,  that, 
because  tbe  Interveners  may  have  bought 
$2,500  of  the  bonds  of  the  Stone  Company  at 
90  per  cent,  tb^  should  share  in  the  pro* 
ceeds  of  sale  on  that  taslB  if  the  Traat  Com- 
pany Is  Itself  held  to  account  for  the  differ^ 
euce  between  $10,000  and  $17,000  the  face  of 
the  bonds,  or  is  to  be  relegated  to  a  Junior 
incumbrancer's  place.  This  would  be  true 
probably  except  for  the  fiduciary  relations 
between  th?  Trust  Company  and  the  inter- 
veners already  noted.  The  latter,  however, 
owed  no  such  duty  to  the  Trust  Compaiqr, 
and  they  were  privileged  to  go  into  the  open 
market  and  buy  the  bonds  as  cheaply  as  they 
could.  And  so  with  the  Trust  Company  as 
against  tbe  Stone  Com[>any,  but  not  as 
against  the  Interveners  on  accoimt  of  the 
trust  relation  erlstlng.  We  do  not  feel  call- 
ed upon  to  analyze  tbe  transaction  beyond 
Its  consummation  In  the  loan  of  the  $10,000. 
If  afterwards  the  Trust  Company  chose  to 
loan  money  to  the  Stone  Company,  It  was  no 
concern  of  the  interveners. 

[4]  We  think,  perhaps,  that  the  conclusion 
on  the  former  opinion  was  not  as  clearly 
stated  as  might  be,  and  so  we  recast  the 
matter  In  this  way.  As  respects  the  bonds 
only  without  reference  to  other  Hens  either 
prior  or  Junior,  the  mortgage  securing  tbe 
bonds  should  be  foreclosed,  and  the  property 
sold  in  the  manner  provided  by  law.  The 
proceeds  of  this  sale  should  be  applied  pro 
rata  to  the  payment  of  the  bonds  held  by 
H.  C.  Leonard  in  the  sum  of  $S,000.  Mrs. 
E.  Hall  $1,000,  tbe  Commercial  Bank  of  Oak- 
land $600,  tbe  Interveners  $20,600,  and  tbe 
Trust  Company  in  tbe  sum  of  $4,197.45 ;  but 
the  remainder  of  the  $13,000  of  tbe  bonds 
held  by  tbe  Trust  Company  should  be  post- 
poned to  a  second  place  in  relation  to  the 
residue  of  the  bonded  debt  already  noted 
and  paid  only  after  such  residue  is  satisfied. 

With  this  modification,  the  decree  of  the 
court  below  Is  affirmed  as  stated  in  tbe  foi^ 
mer  opinion. 

Rehearing  doiied. 


HAOESTBOM  «t  al  T.  SWBBNBT  et  sL 
(Supreme  Ooort  of  Oregon.   Jan.  2,  1812.) 

1.  Evidence  (|  264*)  —  ADicoeions  — Goh- 
8TB  DCTioiT— Building  Cohtbacts  —  Bbuoh 
—Special  Dahaoks. 

The  testimony  of  a  building  contractor  su- 
ing for  his  wrongful  discharge  from  the  job. 
and  alleging  that  he  was  deprived  of  present 
and  future  work  to  his  damage  in  a  specified 
sum,  that  he  has  bem  at  work  during  most  of 
the  time  aincc  the  discbarge,  is  an  admission 
that  no  damages  as  aUeged  residted, 

[Ed.  Note.— For  other  eases,  see  Bvidenee, 
Gent  Dig.  1 10S8;  Dec  Dig.  |  264.*} 
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2.  EriDSiroK  a  408*)  —  Opinion— I>Ai£A0E8— 
Bbuoh  of  Contbact— Loas  or  Pbofits. 
▲  party  to  a  contract,  who  seeks  to  re- 
coTer  loss  of  profits  bj  breach  of  the  contract, 
must  establish  the  loss  by  proof  of  data  from 
which  the  extent  of  the  profits  may  b«  com- 
pated,  and  the  opinion  of  witnesses  as  to  what 
profits  a  contractor  would  hare  made  if  per- 
mitted to  complete  the  work  is  inadmissible  to 
establish  such  loss. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent.  Dig.  |  2289;  Dec  Dig.  |  498.*] 

8.  Appeal  ahd  Ebbob  (|  1140*)— Dibposi- 
uon  or  Cask  oh  Apnua.  —  CoNDmoNAi, 
Affi&hancx. 

Where  the  amoant  erroneously  allowed  as 

damages  in  an  action  for  breach  of  contract  is 

certain,  the  Sapreme  Court  may  affirm  tlie 

jndnnent  on  condition  that  plaintiff  will  remit 

sncE  amount. 
[Ed.  Note.— BVw  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  4462-4478:   Dec.  Dig.  S 

114a*] 

Jk^veal  Crom  Olnmit  Conrt,  Multnomah 
County;  O.  U.  Oantenbdn,  Judge. 

Action  hj  Pete  Hageatrom  and  others, 
partners  under  the  firm  name  and  style  of 
Fete  Hftgestrom  A  Company,  against  J.  W. 
Swem^  and  oth«»,  partners  under  the  firm 
name  and  style  of  the  J.  W.  Sweeney  Con- 
struction Company.  From  a  Judgment  for 
plalntUb,  both  parties  appeal.  Conditionally 
affirmed. 

This  is  an  action  to  recover  compensation 
for  work  done  upon  a  contract  and  damages 
snfZered  by  a  breach  of  the  contract  Plain- 
tiffs, on  July  28,  1909,  contracted  with  de- 
fendants to  build  a  railroad  grade  betweoi 
certain  stations  in  Washington  county,  Or., 
and  to  complete  tbe  work  by  June  1,  1910, 
for  which  defendants  agreed  to  pay  plaintiffs 
at  certain  rates,  according  to  the  estinmtea 
o{  tbe  engineer,  for  remoTlng  rock  and  earth 
and  for  doing  other  work.  According  to  tbe 
estimates  furnished  by  the  engineer  in 
charge,  the  work  done,  as  alleged  by  plain- 
tiffs, amounted  to  16.173.40,  against  which 
they  admit  ttiat  defendants  are  entiUed  to 
credit  for  board,  11,154.50;  hospital  fees,  $50; 
supplies,  $389.05;  cash  upon  the  contract, 
$1,736.45;  tools,  etc..  $1,531.64,  less  a  credit 
of  $84.45.  The  total,  as  stated,  is  $4,661.46, 
leaving  a  balance  due  of  $1,511.94,  no  part 
of  which  has  been  paid,  although  demanded. 
For  further  cause  of  action,  plaintiffs  al- 
lege: That  it  is  provided  in  the  contract 
that  "the  order  to  stop  and  abandon  said  work 
shall  be  made  In  writing,  signed  by  tbe  con- 
tractor, and  shall  be  delivered  to  the  station- 
men  •  *  •  thirty  days  prior  to  the  date 
when  such  order  shall  take  effect  •  •  • 
When  the  work  shall  cease  at  the  expiration 
of  said  period  of  thirty  days  from  the  giving 
of  such  notice,  tbe  work  shall  be  deemed  to 
have  been  finally  con^leted,  and  payment 
shall  be  made  therefor  in  the  manner  here- 
inbefore provided  In  paragraph  7,  and  this 
contract  shall  be  r^rded  as  terminated  and 
at  an  end."  That  on  tbe  28th  day  of  Feb- 


ruary, defendants  orally  notified  plalntifib  to 
cease  work,  took  possession  of  plaintiffs'  tools 
and  implements,  and  closed  the  boarding 
honse,  so  that  plaintiffs  were  compelled  to, 
and  did,  cease  work,  and  left  the  camp. 
That,  if  they  had  been  permitted  to  proceed 
with  the  work  until  June  1st,  they  could 
have  accomplished  much  work.  That  by  vir- 
tue of  the  cancellation  of  the  contract  plain- 
tiffs were  deprived  of  present  and  future 
work,  to  tlieir  great  damage  In  the  sum  of 
^,000.  The  answer  denies  every  allegation 
of  the  complaint  and  affirmative  allies  the 
contract  briefly  as  set  out  in  the  complaint; 
that  plaintiffs  performed  work  thereunder; 
but  that  on  February  28, 1010,  wltliout  cause, 
they  abandoned  the  work;  and  that  defend- 
ants Iiave  paid  and  advanced  to  plaintiffs  on 
ttie  contract  the  sum  of  $5,161.18.  They  also 
set  up  a  counterclaim  for  damages.  Tbe  re- 
ply denies  the  hew  matter  of  the  answer,  ex- 
cept in  certain  particulars.  Upon  the  trial 
before  a  Jury  a  verdict  was  rendered  for 
plaintiffs  in  the  sum  of  $1,184.05,  and  the  sum 
of  $1,000  damages.  Dpon  a  motion  for  a 
new  trial,  and  as  a  condition  of  its  denial, 
$600  of  the  damages  Included  In  the  verdict 
was,  by  plaintifb,  remitted,  and  judgment 
was  rendered  accordingly.  Both  parties  ap- 
peal. 

Alexander  Bemst^  (Bwnst^  A  Cotaen, 
on  the  brief),  for  plaintiffs.  If.  J.  MacHahon, 

for  defendants. 

EAKIN,  G.  J.  (after  stating  the  facta  as 
above).  Defendants  assign  as  error  certain 
rulings  of  the  court  in  the  admission  of  evi- 
dence, which  rulings  we  deem  were  not  prej- 
udicial, and  they  need  not  be  further  con- 
sidered. They  also  assign  as  error  the  in- 
struction gXvea  by  the  court  to  the  Jury  as 
follows :  "If  you  find  that  the  plaintiffs  were 
improperly  discharged  and  not  permitted  to 
continue  the  work  under  the  terms  of  the 
contract  then  you  may  assess  such  damages, 
as  would  reasonably  compensate  them  for 
the  breach  not  to  exceed  ^,000" — which  was 
duly  excepted  to,  upon  the  ground  that  there 
was  not  any  evidence  before  the  Jury  upon 
which  to  predicate  a  verdict  for  damages. 

[1]  There  was  no  proof  of  specific  dam- 
ages arising  out  of  the  breach;  the  allega- 
tion of  damages  being  that  they  were  de- 
prived of  present  and  future  work  to  their 
great  damages  in  the  sum  of  $2,000.  Plaln- 
tlffs  testified  that  they  have  been  at  work 
during  most  of  the  time  since  being  dis- 
charged from  the  Job;  that  they  have  been 
continuously  at  work,  which  is  on  admission 
that  no  such  damages  resulted. 

[1]  Plaintiffs  attempt  to  prove  profits  that 
would  tiave  resulted  to  them  if  allowed  to 
complete  the  contract,  but  no  proof  was  of- 
fered of  facts  from  which  profits  cotild  be 
estimated,  such  as  the  amount  of  rock  or 
earth  yet  to  be  i«noved,  or  tbe  pn^bla  tx- 
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pense  of  its  remoTol.  On  tbe  contrary,  opln> 
Ion  erldence  was  offered  without  proof  of 
any  data  upon  which  to  base  It,  and  there- 
fore was  not  competent  evidence  of  any  dam- 
age. Upon  breach  of  a  contract,  where  loss 
of  profit  Is  the  measure  of  damages  relied 
upon,  Buch  probable  profits  must  be  estab- 
lished by  proof  of  data  from  which  the  ex- 
tent of  the  profit,  if  any,  may  fte  computed. 
4  Ency.  Bt.  6,  14,  21;  S  Am.  &  Eng.  E.  L. 
621,  622,  and  note;  Doaglass  t.  Railroad 
Company,  51  W.  Va.  B23,  41  S.  E.  911 ;  Ram- 
sey et  aL  T.  Holmes  Blec.  Prot.  Co.,  85  Wis. 
174,  56  N.  W.  391 ;  Lentz  et  al.  t.  Choteau, 
42  Pa.  435 ;  Dnrkee  v.  Mott,  8  Barb.  (N.  T.) 
423.  The  only  eridence  ottered  to  prove  loss 
of  profits  is  disclosed  by  the  questions  to  wit- 
nesses as  to  their  opinion  as  to  what  the 
profits  would  have  been,  and  the  offer  was 
properly  denied.  This  conclusion  renders  It 
unnecessary  to  consider  further  plaintiffs*  ap- 
peal, which  related  only  to  the  damages  re- 
mitted. The  verdict  was  In  favor  of  plain- 
tiffs in  the  sum  of  $1,184.05  and  the  further 
sum  of  91)000  damages,  which,  as  stated, 
were  reduced  to  9500. 

[3]  As  the  damages  are  found  in  a  separate 
Item  of  the  verdict,  the  amount  erroneously 
found  is  fixed,  and  we  may  affirm  the  judg- 
ment on  condition  that  plaintiffs  remit  from 
the  Judgment  the  amoiint  of  damages,  name- 
ly, $500,  following  Gardnw  t.  Kinney,  117 
Pac.  971. 

Therefore  It  Is  ordered  that  If  the  plain- 
tiffs shall,  within  30  days,  remit  the  sum  of 
$500  from  the  Judgm^t  of  the  lower  court, 
the  remainder  of  the  Judgment  will  be  af- 
firmed; otherwise,  It  will  be  reversed  and 
remanded  for  a  new  trial.  Defendants  to  re- 
cover costs  in  this  court 


SOUTHERN  PAC.  CO.  v.  RAILROAD  COM- 
MISSION OF  OREGON. 

(Supreme  Gonrt  of  Oregon.    Dec  26,  1911.) 

1.  CoNSTxTtrnonAi,  Law  ((g  206,  241,  297*)— 
Ratlboaos  (S8  225.  226*)— Requultion  of 
bailboans— fourteerth  auendunt. 

Tiw  Legislature  has  power  to  enact  legia- 
lation  requiring  railroad  oonorationa  to  nir- 
nish  reasonably  adequate  ndlitieB  for  the 
transportation  of  freignt  and  passengers;  such 
legislation  not  being  contrary  to  Oonst  U.  S. 
Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  II  625-648,  700,  701, 
832-834;  Dec.  Dig.  H  306.  241,  297;*  Rail- 
roads, Dee.  Dig.  n  225,  226.*] 

2.  RAIIAOADS  (I  214*)— l?BAlfSPOSEATXOB  FA- 

CIUTIEft— DUTT  TO  FUBniBH. 

A  railroad  corporatiou's  duty  to  furoish 
reasonable  facilities  for  the  transportation  of 
passengers  and  freight  Is  one  which  has  al- 
ways existed,  and  is  not  created  by  statute. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  711,  712;  Dw.  Dig.  |  214.*] 


3.  Railroads  (i  223*  >— Adequate  Sebvice— 
Statutes— RaiXiBoao   Commission— "Sebv- 

ICB. ' ' 

Laws  1907,  p.  71,  |  12  (L.  O.  I*  I  6887), 
requires  every  railroad  to  furnish  reasonably 
adequate  service,  equipment,  and  facilities; 
and  Laws  1907.  p.  86,  f  30  (L.  O.  L.  !  6008), 
provides  that  the  Railroad  Commission  is  au- 
thorized, if  it  finds  any  service  inadequate,  to 
direct  one  that  is  adeouate.  BeU,  that  the 
word  "adequate"  in  sucn  section  did  not  pre- 
suppose that  some  service  had  existed,  but  was 
applicable  to  a  case  where  the  service  was  io- 
sufficient,  because  never  established;  and  hence 
such  sections  conferred  on  the  Railroad  Com- 
mission power  to  <K>mpel  a  railroad  corpora- 
tion to  install  new  tacuitieB. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  725-729;  Dec.  Dig.  |  223.*] 

4.  RaILKOADS    (S  9*)— REASOnABUB  Facuj- 
TIES— I  NSTALLATIOK-*"Ev  IDBNOE. 

In  an  action  to  set  aside  an  order  of  the 
Railroad  Commission,  evidence  held  to  warrant 
an  order  of  the  Commission,  requiring  a  rail- 
road company  to  install  a  spur  on  its  main  line 
at  a  certain  town,  where  the  inhabitants  were 
compelled  to  go  to  another  town,  a  mile  and 
a  half  away,  before  they  could  get  railroad 
service. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Ceat.  Dig.  H  12-19;  Dee.  Dig.  |  9l*] 

Aiq>6al  from  Circuit  Court,  Marlon  Oounty; 
Wm.  Gallomy,  Judge. 

Suit  by  the  Southern  Padflc  Companr 
against  the  Railroad  OommlaBlon  of  OregmL 
Judgment  for  defendant,  and  plaintiff  ap* 
peals.  Affirmed. 

This  Is  a  suit  to  enjoin  defendant  from 
putting  Into  effect  its  order,  requiring  plain- 
tiff to  constmct  and  maintain  a  spur  on 
its  main  line  at  the  town  of  Edenhower,  In 
Douglas  county. 

In  December,  100^  certain  citizens  ot 
Edoibower  filed  a  complaint  with  the  Rail- 
road Commission,  setting  forth  that  a  flag 
station  for  local  passenger  trains  and  a 
siding  fi>r  freight  and  express  trains  were 
necessary,  and  aiAJng  that  the  defendant 
be  required  to  Install  them.  After  hearing 
the  testimony  of  the  complainants  and  the 
defendant,  Uie  Railroad  Commission  dented 
the  prayer  of  the  complainants  for  a  flag 
station  and  siding  but  ordered  the  rail- 
road comiuny  to  constmct  a  spur  snffldent 
to  accosnmodate  three  cars.  Thereupon  plain- 
tiff brought  this  suit  to  set  aside  such  order. 
Upon  trial  In  the  circuit  court,  the  order  of 
the  Commission  was  sustained,  and  plaintiff 
appeals. 

The  following  secttons  of  the  Railway 
Commission  Act  relate  to  the  matters  here 
In  controversy,  and  are  quoted,  so  Ua  as 
applicable : 

Section  6887,  L.  O.  L.  "Every  such  rail- 
road is  hereby  required  to  furnish  reasona- 
bly adequate  service,  equipment  and  facili- 
ties, and  the  charges  made  for  any  service 
rendered  or  to  be  rendered  In  the  transpor- 
tation of  passengers  or  proper^  or  for  any 
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service  In  connection  therewltli,  or  for  the 
receiving,  switching,  delivering,  storing,  ele- 
vation, and  transfer  in  transit,  ventilation, 
refrigeration,  or  Icing  or  handling  of  such 
property,  or  for  union  depot  or  terminal 
facilities,  shall  be  reasonahle  and  just,  and 
every  unjust  and  xmreasonable  charge  for 
such  service  is  proMbited  anl  declared  to 
be  unlawful." 

Section  6897.  "It  shaU  be  the  duty  of 
every  railroad  to  provide  and  maintain  ade- 
quate depots  and  depot  buildings,  and  clean 
and  suitable  toilet  rooma,  or  buildings,  at 
its  regular  stations  where  an  agent  Is  main* 
talned,  for  the  accommodation  of  passengers, 
and  said  depot  buildings  shall  be  kept  clean, 
well  lighted  and  warmed,  for  the  comfort 
and  accommodation  of  the -traveling  public. 
All  railroads  shall  keep  and  maintain  ade- 
quate and  fltdtable  freight  depots^  buildings, 
switches,  spurs  and  side  tracks  for  the  re- 
celving,  handling,  and  delivering  of  freight 
transported  or  to  be  tranq;K>rted  by  such 
raUroada  •  • 

Section  6908.  "Whenerer,  upon  an  Inves- 
tlgatiOD  made  under  the  provisions  of  this 
act,  the  Commission  shall  find  any  existing 
rate  or  rates,  fares,  charges,  or  classlfica- 
tlona,  or  any  joint  rate  or  rates,  or  any  reg- 
ulation or  practice  whatsoever  affecting  the 
transporbitton  of  persons  or  property,  or  any 
service  in  connection  therewith,  are  unrea- 
sonable or  unjustly  discriminatory,  or  any 
service  Is  Inadeqnate,  it  shall  deterinlne  and 
by  order  fix  a  reasonable  rate,  fare,  charge, 
classiflcatlon,  or  Joint  rate  to  be  Imposed, 
observed,  and  followed  In  the  future  in  lien 
of  that  found  to  be  unreasonable  or  unjust- 
ly discriminatory,  or  Inadequate,  as  the  case 
may  be,  and  It  shall  cause  a  certified  copy  of 
each  such  order  to  be  delivered  to  an  oflScer 
or  station  agent  of  the  railroad  affected 
thereby,  which  order  shall  of  its  own  force 
take  effect  and  become  operative  twenty 
days  after  the  service  thereof.  All  rail- 
roads to  which  the  order  applies  shall  make 
such  changes  in  their  schedule  on  file  as 
may  be  necessary  to  make  the  same  conform 
to  said  order,  and  no  change  shall  thereafter 
be  made  by  any  railroad  in  any  such  rates, 
fares,  or  charges,  or  in  any  Joint  rate,  or 
rates,  without  the  approval  of  the  Commls- 
aicHL  Certified  copies  of  all  other  orders  of 
the  Commission  shall  be  delivered  to  the 
railroads  affected  thereby  in  like  manner,  and 
the  same  shall  take  effect  within  such  time 
thereafter  as  tbft  Oommisslon  shall  pre- 
scribe." 

By  section  6910,  a  railway  company  is 
authorized  to  commence  a  suit  in  equity  to 
vacate  an  order  of  the  Railroad  Commission, 
if  the  same  is  unlawful  or  unreasonable; 
and  in  such  suit  the  burden  of  proof  Is  upon 
the  plaintiff  to  show  the  unlawfulness  or 
unreasonableness  of  the  order  **bj  dear  and 
sattsfact<»7  eTldenoa^** 


Wm.  D.  Fenton  (Geo.  G.  Bingham,  Ben  G. 
Dey,  Dexter  Rice,  and  Jas.  E.  Fenton,  on 
the  brief),  for  appellant  A.  M.  Crawford 
(G.  Jj.  HcNary  and  Roy  V.  BhMds,  on  the 
brief),  for  respondent. 

McBRIDEl  7.  (after  stating  the  facts  as 
above).  The  validity  of  the  order  of  the 
Railroad  Commission  Is  assailed  upon  three 
grounds,  namely:  (1)  That  the  L^islature 
is  without  power  to  authorize  the  Comml»- 
sion  to  direct  the  building  of  new  spurs  or 
side  tracks;  (2)  that*  conceding  that  the 
Legislature  bad  such  power,  it  has  not  dele- 
gated It  to  the  Gwnmlsslon;  and  that 
the  exercise  of  the  power  In  the  presoit  in- 
stance Is  BO  unreasonable  that  it  Is  void, 
or  at  least  that  the  order  should  be  lerased 
uptm  the  tacts  shown  to  exist 

[1]  Taking  these  propoaltiMia  In  the  order 
stated,  we  are  q£  the  oi^nion  that  the  Legis- 
lature has  power  to  wMtct  legislation  au- 
thorizing the  Railroad  Commission  to  require 
railroad  cwporations  to  famish  reasonable 
and  adequate  facilities  for  the  transporta- 
tion of  firelgfat  and  passengws;  and  that 
such  legislation  la  not  contrary  to  the  four- 
teenth amendment  to  the  Constitution  of 
the  United  States. 

One  of  tJia  primary  duties  recognked  by 
all  dvUlzed  govenunente,  is  that  of  provid- 
ing their  citizens  with  facilities  for  pnbUo 
travel  by  means  of  roads,  canals,  and  othec 
similar  structures.  In  the  progress  of  dTiU^ 
zation  and  the  Increase  of  public  travelt  it 
became  apparent  that  the  pnblle  conld  be 
better  served,  and  public  highways  more 
readily  built  and  (derated,  by  allowing  pri- 
vate enterprise  to  snnilemeiit  the  facilities 
provided  by  general  taxation,  and  toll  roods 
were  antborixed,  and  corporations,  endowed 
with  governmental  authority  to  exwdse  ths 
right  of  eminent  domain,  were  authorized 
to  construct  such  highways,  receiving  In  the 
way  of  toll  from  the  traveling  public  sums 
which,  in  some  respects,  were  deemed  a  sub- 
stitute for  those  previously  paid  by  them 
In  the  form  of  taxes.  Later,  with  the  appli- 
cation of  steam  to  the  pnrpoees  of  travel 
by  land,  the  raUroad  succeeded  the  toll  road. 
It  is  true  that  the  railroad  differed  from  the 
toll  road,  In  that  Its  proprietors  furnished, 
not  only  the  road,  but  the  vehicle  which 
carried  the  traveler,  but,  nev^theleas,  re- 
mained a  public  road;  and  the  corp(»«tion 
which  carried  the  freight  or  passengers  con- 
tinued to  perform  a  public  and  governmental 
function,  namely,  that  of  expediting,  public 
travel.  For  these  reasons  It  has  almys  been 
held  that  railroads  are  public  highways. 
Mills  on  Em.  Dom.  |  14;  Olcott'  v.  Super- 
visors, 16  WalL  678, 21  L.  Ed.  382;  RaUroad 
Commissioners  v.  PorUand  ft  O.  O.  R.  Co., 
68  Me.  269.  18  Am.  R€t».  20&  In  respect 
t6  their  functions  and  powers,  railvray  cor- 
porations are  differentiated  In  a  marked 
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degree  from  otbw  onrpoiatloiu.  No  mining, 
mercbandlsliig,  or  banking  corporatloa  can 
use  tbe  anttaOTlty  of  tbe  govecnment  to  ood- 
<tema  a  rod  of  land— one  of  the  highest  at- 
tributes of  Boverelgnty.  The  railway  cor- 
poration is  Invested  with  the  powers  of  the 
BOTtfelgtt,  because  It  Is  a  tmstee  and  agent 
of  the  soTereign,  and  therefore  most  exer- 
cise Its  public  fonctlons  nnd«  the  snperrl- 
sion  of  Its  Boper^or,  Its  public  duties  are 
ministerial,  namely,  to  carry  out  tbe  objects 
of  Its  creation  wltii  reference  to  what  public 
necessity  and  couTeniaice  require,  and  the 
rlgbt  to  compel  this  most  of  necessity  reside 
In  its  creator,  the  state. 

CO  The  duty  of  a  railway  corporation  to 
provide  reasonable  facilities  for  the  trans- 
portation of  passengers  and  freight  la  one 
which  always  ezlated,  and  not  one  created  by 
statute.  Tbe  statute  only  provides  a  method 
by  which  tbese  pre-exUting  duties  may  be 
enforced.  The  court  well  stated,  in  Pitts- 
burg, C,  C.  &  St  Ry.  Co.  V.  Railroad  Com- 
mission of  Indiana,  171  lud.  201,  86  V.  E. 
333,  that:  "In  one  sense  of  the  term,  appel- 
lants property  Is  private,  and  as  such  it  Is 
within  the  protection  of  the  federal  and  state 
Constltntlona;  but  such  property  is  subject 
to  due  regulation,  since  it  has  been  devoted 
to  a  public  use,  particularly  since  that  use  is, 
in  a  limited  sense  of  the  term,  for  the  pur- 
poses of  a  public  highway.  Lake  Superior, 
etc,  B.  Co.  T.  Dnlted  States,  93  U.  S.  442.  23 
L.  Ed.  965.  As  was  said  in  Barton  v.  Bar- 
bour, 104  n.  8.  126.  135,  26  L.  Ed.  672:  'A 
railroad  is  authorized  to  be  constructed  more 
for  the  public  geod  to.  be  subserved  than  for 
private  gain.  As  a  highway  for  public  trans- 
portation, it  is  a  matter  of  public  concern, 
and  its  construction  and  management  belong 
primarily  to  tbe  commonwealth,  and  are  only 
put  Into  private  hands- to  subserve  the  public 
convenience  and  economy;  but  the  public- re- 
tain rights  of  vast  consegueQce  in  the  road 
and  its  appendages,  with  which  neither  the 
company  nor  any  creditor  or  mortgagee  can 
interfere.  They  take  their  rights,  subject  to 
the  rights  of  the  public,  and  must  be  content 
to  enjoy  them  in  subordination  thereto.' 
While  railroad  companies  are  chartered  for 
the  purpose  of  affording  due  facilities  of 
transportation,  yet  at  the  common  law  there 
are  certain  obligations  of  an  imperfect  char- 
acter which  have  been  left  to  such  carriers, 
upon  the  presumption  that  their  business  In- 
terests will  cause  them  sufficiently  to  dis- 
charge such  duties,  as  in  the  building  of  in- 
terchange freight  tracks,  the  erection  of  de- 
pots, and  the  like.  It  is  clear,  however,  that 
the  Legislature,  which  possesses  the  right  to 
make  all  manner  of  reasonable  and  whole- 
some laws  within  constitutional  limits,  may, 
to  the  extent  of  that  which  Is  reasonable, 
convert  such  imperfect  obligations  into  ab- 
solute legal  duties."  See,  also.  State  v.  R.  V. 
R.  Co..  17  Neb.  647,  24  N.  W.  329,  52  Am.  Rep. 
424;  Missouri,  O.  &  O.  Ry.  v.  State,  28  OkL 


llt^  lis  Pae.  980;  Railroad  Commission  v. 
Portland  &  O.  a  R.  Co.,  68  269,  18  Am. 
Rep.  208;  Railroad  Commission  T.  Kuisas  City 
So.  Ry.,  Ill  La.  134,  36  South.  4S7;  Pecos 
ft  N.  T.  Ry.  Co.  T.  Railroad  Commission  fTex. 
Civ.  App.)  120  S.  W.  1055. 

H]  The  second  proposition,  that,  conceding 
that  the  power  to  compel  a  railway  corpora- 
tion to  instaU  new  facilities  exists,  tbe  Leg- 
islature has  not  delegated  it  to  the  Commis- 
sion, is,  in  our  opinion,  negatived  by  tbe 
terms  of  the  act  Section  12  of  chapter  63, 
Laws  1907  (section  6887',  L.  O.  L.),  requires 
every  sallroad  to  furnish  "reasonably  ade- 
quate service^  eaulpment  and  fticiUtles.'' 
There  is  nothing  in  the  language  used  to  in- 
dicate that  it  is  intended  to  apply  to  places 
or  statbms  then  established,  or  that  its  ap- 
plication  la  Intended  to  be  limited  In  any 
way,  exc^  by  the  reasonable  needs  of  the 
public.  By  section  80  of  the  same  act  (sec- 
tion 6908,  L.  O.  L.).  the  Commission  Is  au- 
thorized, If  it  finds  any  service  Inadequate, 
to  direct  one  that  is  adequate.  We  do  not 
agree  with  counsel  that  the  word  "Inade- 
quate," as  used  In  this  and  other  sections, 
presupposes  that  some  service  theretofore 
had  been  established  or  provided  at  the  par- 
ticular place  which  is  the  subject  of  investi- 
gation. Counsel's  proposition  Is  that  no 
service  or  facilities  are  "not  inadequate"  serv- 
ice or  facilities,  but  this  method  of  reaiion- 
Ing  proves  either  too  much  or  too  little. 

It  Is  claimed  by  plaintiff  that  the  a)m- 
mimity  of  Edenbower  Is  already  provided 
with  sufficient  and  adequate  service  and  fa- 
cilities by  the  depot  and  tracks  at  Roseburg, 
a  mile  and  a  half  away.  The  Commission 
has  found  that  a  service  at  that  distance  Is, 
under  the  conditions,  inadequate  to  the  needs 
of  this  community.  Plaintiff  does  not  claim 
that  it  has  never  furnished  any  service  or  fa- 
cilities, but  insista  that  it  has  done  both.  The 
inhabitants  of  Edenbower  admit  that  plain- 
tiff has  furnished  facilities,  and  that  it  has 
availed  Itself  of  them,  but  claim  that  those 
furnished  are  situated  at  so  remote  a  dis- 
tance from  the  seat  of  their  industries  that 
they  are  inadequate.  We  are  of  tbe  opinion 
that  the  words  "adequate"  and  "Inadequate 
facilities"  are  used  with  reference  to  the 
wanta  of  a  community,  rather  than  with  ref- 
erence to  any  particular  station.  Any  other 
construction  would  permit  a  railway  com- 
pany to  build  a  cannon-ball  line  through  the 
whole  state,  and  operate  It  with  all  ite  at- 
tendant inconveniences,  without  having  a  sin- 
gle station,  except  at  terminals.  It  may  be 
said  that  the  Interest  of  the  corporation  in 
obtaining  business  would  prevent  it  from 
doing  this,  and.  In  the  Illustration  used,  that 
would  probably  be  the  case;  but  In  an  In- 
stance like  the  present  one  It  Is  quite  prob- 
able that  the  company,  in  any  event,  would 
get  the  largest  part  of  the  Edenbower  busi- 
ness through  the  Roseburg  station.  That 
community  would  be  put  to  the  additional 
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Hxprase  and  trouble  Incident  to  the  longer 
haul  by  wagon  to  and  from  Koseburg,  and 
tbe  company  would  get  a  large  part  of  the 
business  without  incurring  the  additional  ex- 
pense of  Installing  a  spar. 

Taking  tbe  act  as  a  whole,  we  are  of  the 
opinion  that  It  was  the  Intent  of  the  Legis- 
lature to  cover  and  include  all  those  duties 
which  a  railway  coriwratlon,  as  a  trustee  of 
the  state,  owes  to  the  public;  that  t^e  lan- 
guage used  is  adequate  to  carry  out  that  In- 
tention; and  tbat  the  order  made  was  one 
within  the  power  of  the  Commission, 

[4]  We  will  now  consider  the  third  prop- 
osition, namely,  the  reasonableness  of  the  or- 
der, viewed  In  the  light  of  the  facts.  The 
statute  provides  that  such  order  shall  be 
deemed  prima  fade  reasonable,  and  shall 
□ot  be  set  aside,  except  upon  clear  and  satis- 
factory evidence.  We  understand  this  tn 
mean  no  more  than  tbat  the  Commission,  be- 
ing comi>osed  of  expats  in  the  line  of  work 
Intrusted  to  them,  and  having  opportunities 
of  personal  examination  and  Inveatlgatlon 
not  available  to  the  court,  should  be  pre- 
sumed to  have  acted  reasonably  and  fairly. 
We  do  not  understand  that  it  Is  Intended,  by 
the  language  adv^ed  to,  to  Impose  upon  a 
plaintiff  in  a  suit  of  this  character  the  ne- 
cessi^  of  producing  a  greater  amount  of 
proof  to  sustain  its  case  than  would  be  re- 
quired to  overturn  the  finding  of  any  otiier 
select  body  of  expais,  charged  with  the 
duty  of  ascertaining  a  fact  by  testimony  and 
actual  physical  examination  of  conditions. 
The  office  of  railroad  commissioner  is  one  of 
great  responsibility,  and  chained  with  diffi- 
cult and  delicate  functions.  It  Involves,  to 
some  extent,  the  task  of  directing  a  railway 
corporation  to  use  its  funds  for  particular 
purposes  of  improvemrat,  or  for  tbe  better- 
ment of  Its  service,  without  its  consent,  and 
sometimes  contrary  to  its  wishes.  That  such 
a  power  should  be  exercised  with  extreme 
caution  goes  without  saying,  and  the  Infre- 
quency  of  appeals  to  this  court  from  such 
decisions  indicates  that  the  commissioners, 
selected  by  the  people  of  this  state  to  see 
that  tbe  rights  of  the  public  In  matters  of 
transportation  are  properly  protected,  have 
performed  that  duty  fairly  and  faithfully. 
Giving  to  the  dectslons  of  this  body,  in  the 
language  of  the  United  States  Supreme  Court, 
In  111.  C«it.  R.  Co.  V.  Interstate  Commerce 
Commission,  206  U.  S.  441,  27  Sup.  CL  700, 
51  L.  Ed.  1128,  "the  weight  due  to  tbe  deci- 
sions of  a  tribunal  Authorized  by  law  and 


informed  by  operlence,**  we  are  unable  to 
say  that  tbB  ordec  In  queBtlon  la  uuraaaon- 

able. 

The  proceedings  before  us  show  tbat  the 
investigation  was  held  near  the  place  of  tbe 
controversy,  so  that  tbe  commissioners  had 
an  opportunity,  which  we  have  not  bad,  to 
view  the  prranlses.  Testimony  was  taken  on 
both  sides,  and  tbe  request  for  a  flag  sta- 
tion was  disallowed.  It  is  evident  that  there 
was  no  Intent  to  be  oppressive,  and  the  or- 
der made  does  not  seem  to  Impose  any  great 
financial  burden  upon  the  company.  It  Is 
true  that  there  does  not  appear  to  be  a  greet 
amount  of  traffic  at  this  point  at  present, 
but  there  seems  to  be  enough  to  justify  the 
conclusion  that  the  laying  down  of  300  feet 
of  track  will  not  require  tbe  plaintiff  to  do 
the  business  at  Bdenbower  at  a  loss,  or  ma- 
terially to  diminish  Its  profits  therefrom.  In 
coming  to  this  conclusion,  we  do  not  take  In- 
to consideration  the  chances  for  future  in- 
crease of  business  by  the  Impetus  tbat  may 
be  given  to  the  industries  of  Edenbower  by 
Improved  facilities  for  transportatton^  be- 
cause we  do  not  conceive  that  elthw  the 
Commission  or  this  court  should  direct  in- 
creased facilities  to  be  installed  for  the  pur- 
pose of  making  traffic,  not  shown  to  be  po- 
tentially in  existence.  In  other  words,  the 
power  of  tbe  Commission  should  be  exer- 
cised to  facilitate  actual  business,  not  spec- 
ulatively to  create  business  where  none  ex- 
ists. Giving  to  the  lnv«itlgatlons  of  the 
Commission  their  due  we^ht,  and  taking  In- 
to consideration  the  number  of  inhabitants 
whose  shipping  would  naturftlly  gravitate  to 
Edenbower  because  of  Its  acceesibillty.  It 
seems  not  unreasonable  to  say  that  there  Is 
business  enough  In  sight  to  Justify  tbe  small 
outlay  required  by  the  Commission.  If,  In 
fact,  It  should  transpire  that  such  Is  not  the 
case,  the  Commission  could,  and  no  doubt 
would,  revoke  Its  order,  and  tbe  rails  and 
ties  would  be  available  for  use  elsewher& 

It  is  contended  that  the  construction  of 
this  spur,  at  the  point  designated,  consti- 
tutes a  danger  to  pnblic  travel.  But  it  ap- 
pears that  other  spurs  In  tbe  vicinity  are 
constructed  upon  grades  no  less  than  this, 
and  while  ev^y  spur  and  switch  on  a  road 
tends  in  some  degree  to  increase  the  risk  of 
travel,  and  Is,  in  a  remote  d^ee,  an  ele- 
ment of  danger  or  delay,  we  apprehend  that 
these  dangers  are  not  of  any  considerable 
magnitude. 

Tbe  decree  of  the  circuit  court  Is  affirmed. 
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GAVINESS  T.  LA  GRANDE  IRR.  CO.  et  aL 
(Supreme  Coort  of  Oregon.    Dec.  26,  1911.) 

1.  Appeai,  and  Ebrob  (j  1119*)— Decisiob— 
Belief  as  Betweer  Codefendants. 

Where  defendenti,  in  a  suit  to  eBtabllflh 
water  rights,  trho  did  not  appeal  from  the  de- 
cree, but  were  served  with  notices  of  appeal 
by  other  defendants,  the  award  of  the  drcnit 
court  as  to  their  claims  must  abide  the  deci- 
sion ob  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4416,  44U;  Dec.  Dig.  | 
lim*} 

2.  Watbbs  Axm  Waxes  Courses  (i  28*)— Af- 

PBOPBIATZOH  —  GHASACTEB  Or  APPBOPBIA- 
TION. 

An  appropriation  of  water  from  a  non- 
navlgable  stream  contemplates  a  tenancy  in 
severalty  with  all  other  appropriators. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  16;  Dec  Dig.  | 

23.  *] 

S.  Watebb  and  Wateb  Goubses  (I  42*)— 

BiPABIAN  RlOHTS— GHABAOTEB  OF  GOBFOBA- 

noN  Rights. 

The  use  of  water  from  a  nonnavigable 
fltream  by  a  riparian  proprietor  is  essentially 
a  tenancy  in  common  with  all  other  riparian 
proprietors  on  the  same  stream. 

[Eid.  Note.— For  other  cases,  see  Waters  and 
Water  Conraea,  Gent  Dig.  H  33-87;  Dec.  Dig. 
I  42.*] 

4.  Watebb  akd  Waies  Goubbeb  (S  48*)— 

BiFABIAN  RlQHTO- Ezmrr  OF  BIGHT  TO 

Wateb— DouESTio  Uses. 

An  upper  riparian  owner  may  take  for 
'domestic  use,  including  water  for  his  household 
and  also  for  such  animals  as  are  essential  to 
the  proper  sustenance  of  his  family,  so  much 
of  the  water  of  a  natural  stream  as  may  be 
necessary  for  that  purpose,  although  none  may 
be  left  for  the  lower  riparian  owners;  such 
use  being  grounded  on  actual  necesaity. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  35;  Dec  Dig.  i 
48.*] 

5.  Watebs  and  Watsb  CoimBBB  (S  44*)— 

BiPABIAN      BlOHTS  —  EXTENT  —  IBBZOATIOH 

PUBFOSES. 

Biparian  use  of  water  for  irrigation  par- 
poses  u  limited  by  the  condition  that  it  must 
be  so  used  as  not  to  materially  injure  other 
riparian  owners  in  their  proportional  use  of  the 
water  of  the  stream  for  the  irrigation  of  their 
riparian  lands. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Cent  IMg.  {  86;  Dec  Dig.  | 
44.*  3 

6.  Watbbs  and  Water  Coctbses  ({  24*)— Af- 
PBOPBiATiON- Extent  of  Vse. 

An  appropiiator,  subject  to  prior  rights, 
may  take  all  the  water  he  can  use,  reasouably 
aiw  without  waste,  for  a  beneficial  project,  al- 
tiiough  It  may  leave  none  for  those  claiming 
by  subsequent  right 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Gent  IMg.  i  16;  Dec  Dig.  | 

24.  *! 

7.  Watbbs  and  Waxbb  Govbses  (}  48*)— 
Nonhatzoabu  Stbkah— Afpbopbiation  as 
Waiteb  of  Ripabian  Bights. 

A  settler  upon  public  lands  which  border 
□pon  a  nonnavigable  stream  may  claim  the  ose 
of  water  either  as  a  riparian  owner  or  as  an 
upropriator,  but  he  cannot  claim  m  both  rights, 
smce  the  exercise  of  one  right  is  in  subs&nee 
the  waiver  of  the  otlier;   the  tenancy  and 


characteristics  of  the  two  rights  being  essen- 
tlaUy  different 

W;Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Gent  IMg.  i  38;  Dec  Dig.  f 
48.*] 

8.  Watbbs  and  Wateb  Coubsbi  (f  49*)— 

BiPABIAN  BiQHTS— PBOCEEDXHQB  TO  ESTAB- 
LISH—FUTUBE  Use. 

In  the  rery  nature  of  tUngij  «  court  can- 
not fix  In  advance  by  Its  decree  tiia  quantity 
of  water  which  wiU  be  reasonable  for  the  fu- 
ture use  of  a  riparian  proprietor  dahning  the 
ri^t  to  water  as  such. 

^kL  Note.— For  oUier  cases,  see  Watera  and 
mjer  Courses,  Gent  Dig.  H  89,  40;  Dec  Dig. 

9.  Watebs  and  Wateb  Ooubseb  ($}  213, 
287*)  —  Wateb  Rights  —  Ibbioation  and 
Mining — Statutes. 

Any  use  of  the  water  of  a  natural  stream 
for  a  beneficial  purpose  is  free  to  one  who  has 
an  opportunity  to  taka  it  without  infringing 
upon  the  proper^  rights  of  another,  the  prin- 
ciple being  one  establlsbed  by  the  exigencies  of 
mming  and  agriculture,  and  Act  Cong.  July 
28,  1866,  c  262,  14  Stat  253  (U.  S.  Comp. 
St  1901,  p.  1437),  and  Act  Gong.  March  3, 
1877,  c.  108, 10  Stat  377,  Imown  as  the  "desert 
land  act,"  are  declaratoi?  of  this  law. 
[Ed.  Note.— For  other  cases,  see  Waters  and 

Di"H§ri&.fr*-   •»  so*- 

10.  Watebs  and  Watkb  Coubbes  (|  8*)— 
Appbopbiation— Pebsons  Entitled  to  Ap- 
pbopbiatb— Consent  of  Ripabian  Owneb. 

A  nonriparian  appropriator,  provided  he 
has  the  lawful  right  of  access  to  a  natural 
stream,  tiaa  a  right  to  the  use  and  diversion 
of  water  similar  to  that  of  a  riparian  user; 
the  essential  condition  of  appropriation  on  pub- 
lic lands  being  the  consent  or  acquiescence  of 
the  general  government  as  the  uien  riparian 
owner. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  8;  Dec  Dig.  S  a*] 

IL  Watebs  and  Wateb  Coxtbses  (§  33*)— 
Action  to  Establish  Appbopbiation. 
Where  the  pleadings  showed  that  the  plain- 
tiff  and  one  of  the  defendants  In  an  action  to 
establish  water  rights  and  to  enjoin  diversion 
by  upper  riparian  users  were  riparian  owners 
cUiming  as  appropriators,  and  that  the  other 
defendants  owned  no  lands,  either  riparian  or 
away  from  the  river,  but  mer^  conveyed  wa- 
ter to  such  lands,  the  parties  were  before  the 
court  in  the  character  of  appropriators  and 
not  as  riparian  owners. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  23-26;  Dec  Dig. 
S3.*] 

12.  Watebs  and  Waixb  Coubses  (|  19*)— Ap- 
pbopbiation—Pbiobities. 

One  whose  appropriation  of  water  is  prior 
In  time  is  superior  in  right  to  the  extent  of  his 
appropriation. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
9  1^*}  Courses,  Cent  Dig.  H 11. 12;  Dec  Dig. 

18.  Watebs  and  Wateb  Cottbses  (|  33*)— 
Appbopbiation— Action— Pabties, 

A  corporation,  which  is  organized  merely 
to  facilitate  distribution  of  water  among  in- 
dtvldiud  appropriators,  though  they  do  not  sur- 
render their  rights  to  it  is  yet  in  such  a  privity 
of  estate  with  them  as  to  enable  it  to  defend 
in  their  behalf  in  litigation  affecting  their  rights 
to  the  use  of  the  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Gent  Dig.  H  28-26;  Dec  Dig. 
I  88.*] 


*Fier  ether  eases  see  same  topie  aad  seetl<m  NUHBBR  in  Dee.  Dig.  AAm.  Dl|t  Key  Ne^  Series  A  Bep*r  Indsns 
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14  COBPOBATIONB  (|  870*)  —  POWKBS  —  AKTX- 

OLE8  OF  INCOBPORATION. 

The  powers  of  a  corporation  are  defined 
and  limited  by  iti  articles,  and,  as  against  a 
stranger,  it  cannot  go  beyond  them. 

tEd.  Note.— For  other  cases,  see  Corpora- 
tions. Gent  Dig.  H  lAU-lfilS;  Dec  Dig.  S 
370.*] 

IS.  Watebb  and  Wateb  GouBsn  (i  88*)— Af- 

PSOPBIATIOlf— PUOBimS  —  COBPOBATIOItB— 

INDEPENDBITT  GlAIUS  OB  CUIUS  AHCIIXA- 

BT  TO  STOCKBOLDBBB. 

The  charter  of  a  corporation,  defendant  in 
an  action  to  establish  a  right  of  appropriation 
and  to  enjoin  a  diversion  oi  water,  showed  that 
ft  was  engaged  In  the  "appropriation  of  waters 
of  the  Grand  Ronde  rlrer  by  a  ditch  or  canal, 
*  *  *  said  water  to  be  nsed  for  irriga- 
tion and  such  other  purposes  as  ma;y  be  deem- 
ed expedient  and  profitable  by  said  corpora- 
tion," Another  corporation  defendant  was 
chartered  to  take  6,000  Incbea  of  water  from 
the  river  by  canals  or  ditches  for  irrigation, 
and  another  was  chartered  to  construct,  main- 
tain, .  and  operate  irrigating  ditches,  to  buy, 
sell,  or  rent  and  irrigate  real  estate,  but  none 
of  the  corporations  showed  any  transfer  to 
themselres,  ^ther  directly  or  by  mesne  con- 
veyances, from  any  original  settler  of  any  ■wa- 
ter right  or  real  estate  to  which  tuch  a  Tight 
was  appartenant  Beld,  that  the  charters  diil 
not  show  any  ancillary  claims  or  privity  with 
individual  appropriators  whose  writer  rights 
the  corporations  nad  organised  to  facilitate  and 
distribute,  bat  the  character  of  )DdepeD<lent 
approprlBtors,  and  that  their  rights  and  priori- 
tiea  would  be  determhied  as  of  the  linU's  of 
their  incorporation. 

[Ed.  Note.— For  ottier  eueB,  sm  Waters  and 
Water  Courses.  Cent  Dig.  H  28-26;  Dec.  Dig. 
1  88.*] 

10.  Watbbs  aetd  Watkb  OoubbbbJI  ^)— Af- 

FBOPBIATION— FORFKITtTBK  OB  EBTOPPBL. 
PlaintitF,  in  an  action  to  establish  a  right 
of  appropriation  and  to  enjoin  diversion  by  up- 
per riparian  users,  had  formerly  been  president 
and  manager  of  one  of  the  defendant  corpora- 
tions and  bad  enlarged  that  company's  ditch, 
but  such  additional  use  did  not  sensibly  dimin- 
ish plaintiff's  own  prior  appropriation.  Held 
that,  as  no  hostile  claim  was  Initiated  by  the 
subsequent  diverdon,  plaintiff  was  not  thereby 
estopped  to  complain  of  diversions  by  defend- 
antB. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses^  Gent  Dig.  21.  22;  Dec  Dig. 
fi  82.*] 

17.  Watebs  and  Watkb  Covbses  (183*)— Ap- 
PBOPBiATion— Action  to  Ebtablzoh  Riorts. 

In  an  action  by  a  prior  appropriator  to  es- 
tablish his  right  and  to  enjoin  private  corpora- 
tions from  a  diversion  of  water  above  Iiis  land, 
the  circuit  court  has  no  power  to  adjudicate  the 
rights  of  individual  stockholders  in  the  defend- 
ant corporations,  since  tbey  were  not  parties 
to  the  suit,  and  their  individual  rights  were  not 
involved  in  the  issues. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
\^e^r  Courses,  CenL  Dig.  H  23-26;  Dee.  Dig. 

18.  Watebs  ai«d  Wateb  Cocbsbb  (|  88*)— 
Appropbiation— Action— Decbsb  —  Relief 
Between  Defendants. 

Where  defendants,  in  an  action  to  establish 
a  right  of  appropriation  and  to  enjoin  a  diver- 
sion, raise  no  issue  between  themselves,  the 
court  cannot  properly  make  a  decree  affecting 
the  rights  of  defendants  as  to  each  other. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
\V^er^  Courses.  Cent.  Dig.  {{  23-26;  Dec.  Dig. 


19.  Watebs  and  Watbe  Coubbes  (|  83*)— 
Appbopbiation— Qdaktitx  of  Wateb. 

Petition,  in  an  action  to  establish  a  right 
to  an  appropriation,  alleging  that  plaintiff  was 
entitled  to  "five  hundred  coinc  indies  of  water, 
miner's  measurement,  under  ^  Inches  pres- 
sure," is  sufficiently  definite  as  to  the  quantity 
claimed,  since,  by  rejecting  the  word 
as  surplusage,  the  meaning  is  plain. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  23-26;  Dec.  Dig. 
S  88,*]  — »  w         .  * 

20.  WaiVBb  ahd  Watbb  Coubbbb  (i  12*)— Ap- 
pbopbiation —  Continditt  OF  Appbopbia- 
tion. 

Plaintiff,  in  an  action  to  establish  a  right 
of  appropriation  and  to  e&Join  divenions» 
showed  that  be  had  appropriated  in  1865  at 
least  205  inches  of  water,  miner's  measore- 
ment  under  a  6-inch  pressure,  and,  though  not 
using  every  week  or  month  in  the  same  quan- 
tity or  in  the  same  ^ace,  had  generally  used 
the  whole  amount  Hetd,  that  as  one  appro* 
priating  water  Is  within  his  rights,  if  be  dili- 
gently does  something  useful  with  it  plaintifTB' 
appropriatiim  had  been  continuous. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  |  6;  Dec.  Dig.  | 
12.*] 

21.  Watebs  and  Watbb  Coubseb  (S  88*)— Ap- 
pBOPBiATiOR— Action— Decbbb. 

Where  plaintiff,  ia  an  action  to  protect  aa 
appropriation  of  water  and  to  enjoin  diversions 
from  above  his  point  of  use,  has  shown  a  prior 
appropriation  of  a  certain  quantity,  and  defend- 
ants have  shown  only  subsequent  attempts  at 
appropriation,  plaintiff  is  entitied  to  a  decre* 
establishing  the  appropriation  shown  and  per- 
petually enjoining  the  defendants  from  inter- 
fering therewith. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  H  28-26;  Dec  Dig. 
i  33.*] 

Appeal  from  Circuit  Court,  Union  Coun- 
ty; H.  J.  Bean,  Judge. 

Suit  by  J.  L.  Gavin eas  against  the  La 
Grande  Irrigation  Company,  the  May  Park 
Water  Company,  and  others,  with  cross-pe- 
tition by  the  May  Park  Water  Company 
against  its  codefendants.  and  answers  by  the 
defendants,  alleging  new  matter  by  way  of 
counterclaim,  with  prayers  for  affirmative 
relief  as  to  the  other  parties  to  the  salt  and 
for  the  establishment  and  quieting  of  titles. 
Decree  for  plaintiff,  fixing  the  rights  and 
priorities  of  defendants  and  their  Individual 
stockholders,  and  the  Oro  Deli  Ganal  Com- 
pany and  other  defOidaiits  appeal.  Modified 
and  affirmed. 

The  Grand  Ronde  river,  where  Involved  In 
thto  suit,  is  a  nonnav^ble  stream  fiovrlng 
from  tiie  west  in  a  general  easterly  course 
through  the  valley  of  the  same  name.  Of  all 
the  iwrtles  to  the  suit  the  plalntlffl  owns 
lands  farthest  down  stream.  The  record 
does  not  disclose  any  riparian  proprietor  or 
appropriator  of  water  below  him.  AMtftlnf 
that  be  Is  the  ownor  in  tea  slniple  and  In 
possession  of  certain  lands  described  in  his 
complaint,  through  which  the  river  runs  In 
Its  ancient  course  now  and  tnm  time  im* 
memorial  and  upon  which  for  more  than  40 
years  be  has  resided  &nd  farmed  for  crops  of 
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various  grains,  grasses,  alfalfa,  snsar  beeta, 
garden  products,  orchard  traes.  and  frolts,  on 
December  22, 1906,  be  filed  his  amended  com- 
plaint In  this  suit  to  enjoin  the  defendants 
from  taking  water  out  of  the  stream  above 
him  to  the  material  diminution  of  bis  ap- 
propriation thereof  alleged  to  bare  been  made 
by  blm  In  June,  1865.  The  defendants  In- 
clude the  city  of  La  Grande,  a  municipal 
corporation  organised  and  existing  under  an 
act  of  the  Legislative  Assembly  of  Oregon, 
seven  private  corporations  here  named  and 
admitted  by  plaintiff  to  have  been  Incorpo- 
rated at  dates  as  follows,  to  wit:    The  La 

,  Grande  Irrigation  Company,  May  19,  1903; 
the  Oro  Dell  Canal  Company,  February  19, 
1872;  the  Irrigation  Canal  Company,  Octo- 
ber 4,  1883;  the  May  Park  Water  Compa- 
ny, January  15,  1902;  the  May  Park  Water 
Ditch  Company,  May  10,  1902;  the  Nessly 
Ditch  Company,  February  28,  1898;  and  the 
.L.  Oldenburg,  A.  L.  Richardson  A  J.  J.  Ness- 
ly Ditch  Company,  September  ,  1807 — 

liesldes  the  Individually  named  persons,  J. 
B.  Stoddard,  L.  0.  Pennell,  J.  8.  Chandler, 
and  N.  K.  West  It  Is  stated  in  the  amended 
complaint  that  the  lands  of  plaintiff  there- 
in described  are  naturally  arid,  but  when 
properly  Irrigated  produce  large  and  remun- 
erative crops  of  the  kinds  mentioned.  A  sim- 
ilar allegation  appears  in  each  answer  re- 
specting the  lands  mentioned  in  such  answer, 
and  the  testimony  sustains  the  truth  of  the 
statement  wherever  It  appears  In  any  of  the 
pleadings.  The  plaintiff  further  avers  that 
daring  the  month  of  June,  1865,  he  went  up- 
on the  river  at  a  point  particularly  described 
and  adjacent  to  his  land,  and,  to  use  the  lan- 
guage of  his  pleading,  "appropriated  SOO 
cubic  Inches,  miner's  measurement,  under  6- 
inch  pressure  of  the  waters  of  said  Grand 
Ronde  river,  and,  while  the  same  was  un- 
appropriated by  others,  diverted  aald  quanti- 
ty and  appropriation  therefrom,  by  means  of 
dams,  ditches,  and  other  means,  to  and  upon 
bis  said  premises  and  lands  so  occupied  by 
him,  for  domestic,  stock,  and  irrigation  pur- 
poses, and  has  ever  since  said  date  openly, 
notoriously,  adversely,  and  under  claim  of 

'  right  and  title  so  maintained  said  appropria- 
tion and  diversion  for  the  beneficial  uses 
aforesaid."  The  plaintiff  further  avers,  sub- 
stantially, that  although,  when  not  interfer- 
ed with,  the  river  formerly  and  naturally 
flowed  through  and  past  his  lands  at  the  rate 
of  20,000  Inches,  miner's  measurement,  under 
6-lnch  pressure,  of  late  years  during  July, 
August,  and  September  the  stream  baa  be- 
come so  depleted  In  volume  that  even  when 
undisturbed  by  upstream  diversions  It  flows 
through  bis  land  at  no  greater  rate  than 
6,000  inches,  measured  as  above  stated,  and 
still  during  those  months  of  each  year  he 
needs  and  requires  for  the  purposes  men- 
tioned not  less  tliau  the  quantity  of  water 
originally  appropriated.  He  then  charged 
that  for  four  years  past  all  the  defendants 
4X0^  the  La  Grande  Irrigation  Company 


and  the  natural  persons  named,  and  during 
the  irrigating  season  of  1906  all  the  defend- 
ants, without  exception,  by  means  of  dams, 
pumps,  ditches,  and  other  appliances  named, 
have  BO  diverted  the  water  of  the  river  at 
points  above  blm  without  returning  It  and 
allowing  It  to  flow  to  his  point  of  diversion 
that  he  Is  deprived  of  water  under  bis  ap- 
propriation to  such  an  extent  as  to  injure 
and  dry  up  his  crops,  inflicting  upon  blm 
great  pecuniary  loss,  and  that  they  threaten 
to,  and  unless  restrained  by  the  court's  de- 
cree wilt,  continue  that  coarse  of  conduct 
all  to  his  Irreparable  damage.  He  prays  for 
such  a  decree  and  that  his  title  to  his  al< 
leged  appropriation  be  establlsbed  and 
quieted. 

During  the  hearing  before  the  referee  ap- 
pointed to  take  and  report  the  testimony  It 
was  agreed  that  the  suit  should  be  dismissed 
as  to  N.  K.  West.  Among  the  orders  appear- 
ing in  the  record  Is  one  sustaining  demur- 
rers of  plaintiff  to  answers  of  L.  C.  Pennell 
and  J.  S.  Chandler;  but  neither  of  such  an- 
swers or  any  amended  answer  on  behalf  of 
either  Pennell  or  Chandler  appears  In  the 
record  before  us.  No  answer  of  the  Lu 
Grande  Irrigation  Company  has  been  sent  to 
this  court,  although  considerable  testimony 
on  behalf  of  It  and  Pennell  and  Chandler  has 
been  taken  and  rei>orted.  As  pruned  by  mo- 
tions and  demurrers,  the  rulings  of  the  court 
upon  which  are  not  questioned  on  appeal, 
the  answers  of  the  appealing  defendant  cor- 
porations are  In  legal  effect  fashioned  after 
the  same  pattern.  Bach  of  such  answers, 
after  traversing  the  allegations  of  the  amend- 
ed complaint,  alleges  the  purposes  and  ob- 
jects of  the  corporate  organization  to  be  "the 
management  and  control  and  the  conducting 
of  the  business  of  diverting  waters  from  the 
Grand  Ronde  river  and  conducting  and  car- 
rying the  same  by  means  of  dams,  flumes, 
and  ditches  to  the  lands  owned  and  occupied 
by  Its  stockholders  hereinafter  more  partic- 
ularly described,  and  dividing  and  distributing 
the  same  to  its  stockholders  In  certain  pro- 
portions controlled  by  Its  directors  In  accord- 
ance with  its  rules  and  orders  for  irrigation 
purposes,  stock  water,  and  domestic  use  up- 
on tbelr  lands."  Each  of  such  answers  fur- 
ther states,  in  substance,  that  its  stockhold- 
ers and  their  predecessors  in  Interest  settled 
on  the  lands  now  owned  and  cultivated  by 
the  stockholders  in  1862-1864  and  afterwards 
acquired  title  thereto  from  the  general  gov- 
ernment under  Its  public  land  laws,  and 
then  goes  on  to  state  that  the  stockholders 
of  the  defendant  answering  and  their  prede- 
cessors In  interest,  those  of  the  Nessly  Ditch 
GtHupany  In  1862  to  1865,  of  the  Irrigation 
Canal  Company  and  May  Park  Water  Ditch 
Company  in  1864,  and  of  the  Oro  Dell  Ca- 
nal Company  in  1870,  by  means  of  dams, 
diverted  water  from  the  river  at  various 
points  and  conducted  and  used  It  upon  their 
lands  for  stock  water  and  domestic  and  ir- 
rigation needs  so  long  as  the  dams  and  dltch- 
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es  werp  kept  up  for  that  purpose,  and  after- 
wards they  JolntlT  built  a  dam  In  the  river 
at  a  place  spedfled  so  aa  to  make  one  polut 
of  dlveraion  serve  th^  all,  built  a  headgate, 
connected  therewith  a  ditch  mnnli^  to  said 
lands,  and  diverted  through  the  same  a  spec- 
ified number  of  Inches  of  water,  miner's 
meaaurement,  under  six-Inch  pressure,  "since 
which  time  the  said  stockholders  of  this  de- 
fendant and  their  predecessors  in  interest 
hare  used  said  dam  and  ditch  as  their  ex- 
clusive and  only  diversion  of  the  waters  of 
said  stream  for  use  upon  their  lands."  These 
answers  further  assert  that  since  the  build- 
ing of  the  one  dam  and  ditch  for  all  in 
each  Instance  the  defendant  and  Its  stock- 
holders and  their  predecessors  In  Interest 
openly,  notoriously,  adversely,  and  under 
elaln^  of  right  as  against  the  plaintiff  and 
the  whole  world  have  continued  for  more 
than  10  years  prior  to  the  commencement  of 
this  suit  the  same  diversion  of  water;  the 
whole  thereof  being  necessary  to  the  culti- 
vation of  those  lands.  It  then  sets  out  in 
detail  the  name  of  each  of  its  stockholders, 
the  number  of  shares  of  capital  stock,  and 
the  acreage  of  land  owned  by  each  and  the 
kind  of  crops  grown  thereon.  Its  prayer  Is 
that  the  plaintiff's  complaint  be  dismissed 
and  that  Its  own  right  as  stated  be  quieted 
and  established  as  against  all  other  parties 
to  the  suit 

The  following  all^ation  appears  in  each 
answer  of  the  corporation  defendants  a[>- 
peallng  except  In  the  answer  of  the  Nessly 
Ditch  Company:  "That  all  the  waters  di- 
verted as  herein  alleged  from  the  Grand 
Ronde  river  either  by  riparian  or  nonripa- 
rian  appropriators  were  open  public  and  un- 
appropriated waters  of  said  stream,  and  such 
appropriation  was  made  by  and  with  the 
knowledge  and  consent  of  riparian  owners  of 
land  upon  said  stream  at  the  point  of  diver- 
sion and  at  all  points  on  said  stream  between 
said  point  of  diversion  and  below  the  alleg- 
ed riparian  property  of  the  plaintiff."  The 
answer  of  J.  B.  Stoddard  and  the  L.  Olden- ; 
burg,  A.  L.  Richardson  &  J.  J.  Nessly  Ditch 
Company  including  the  first  further  and  sepa- 
rate answer  Is  like  that  of  the  Oro  Dell 
Canal  Company,  except  that  the  Oldenburg, 
Richardson  &  Nessly  Ditch  Company  dis- 
claims any  Interest  in  the  ditch  or  water 
used  by  Stoddard.  Stoddard  also  alleges 
that  for  more  than  10  years  last  past  during 
irrigating  seasons  be  has  continuously  used 
100  inches  of  water,  miner's  measurement, 
openly,  notoriously,  exclusively,  adversely, 
and  under  claim  of  right  as  against  all  the 
world  Including  plalntlfT,  and  that  none  of 
the  water  so  used  was  ever  returned  to  the 
river  of  all  of  which  plaintiff  had  full  knowl- 
edge, by  reason  whereof  defendant  Stoddard 
avers  he  is  the  owner  of  100  inches  of  wa- 
ter. The  reply  to  the  answer  of  Stoddard 
denies  the  new  matter  thereof  and  alleges 
that  the  Oldenburg,  Richardson  &  Nessly 
Ditch  Company  abandoned  its  appropriation 


and  diversion  about  1005 ;  titat  Stoddard  did 
not  succeed  to  its  rights;  but  that,  on  the 
contrary,  he  claims  to  have  appropriated  wa- 
ter directly  from  the  river  within  two  years 
last  past  by  reason  of  which,  operating  with 
the  diversions  of  the  other  defendants,  the 
plaintiff  has  been  deprived  of  the  use  of  wa- 
ter according  to  bis  rights,  tlie  same  being 
the  injury  of  which  he  complains.  The  new 
matter  In  the  answer  of  the  other  appealing 
defendants  was  traversed  by  the  replies. 
The  May  Park  Water  Company  answered  de- 
nying that  It  had  diverted  any  water  In  dim- 
inution of  the  alleged  appropriation  of  the 
plaintiff,  but  otherwise  admitted  all  the  al- 
legations of  the  amended  complaint  This 
defendant.  May  Park  Water  Company,  also 
filed  a  cross-petition  against  its  codefend- 
ants,  but  not  against  the  plaintiff,  which  is  in 
substance  the  same  as  the  new  matter  in  the 
answers  of  the  appealing  defendants  to  the 
amended  complaint  The  essence  of  its  pray- 
er was  that  its  right  to  an  appropriation  of 
water  amounting  to  600  Indies,  miner's  meas- 
urement, under  a  G-lnch  pressure,  be  de- 
clared paramount  since  January  15,  1902,  to 
the  appropriation  of  the  other  defendants  in 
excess  of  certain  quantities  much  less  in 
each  case  than  they  respectively  claimed. 
No  summons  or  order  of  court  requiring  the 
other  deffflidants  to  answer  this  cross-peti- 
tion appears  in  the  record.  It  was  answered, 
however,  by  general  denials  on  behalf  of 
Oro  Dell  Canal  Company,  May  Park  Water 
Ditch  Company,  and  J.  B.  Stoddard.  In  ad- 
dition to  Ills  denials,  Stoddard  allied  In 
answer  to  the  cross-petition  practically  the 
same  new  matter  which  appears  in  his  an- 
swer to  the  amended  complaint,  but  no  re- 
ply to  it  appears  in  the  record.  The  remain- 
ing defendants  made  no  answer  to  the  cross- 
petition. 

It  is  here  set  down,  in  passing,  tliat  In 
each  answer  of  the  appealing  defendants  to 
the  amended  complaint  there  Is  a  statement 
that  the  new  matter  Is  allied  as  a  counter- 
claim for  affirmative  reUef,  and  the  settle- 
ment of  the  right  of  the  defendant  making 
the  answer  as  to  the  water  of  the  river 
against  the  claim  of  the  plaintiff  as  well  as 
against  the  adverse  claims  of  the  several  de- 
fendants and  to  quiet  the  title  of  the  de- 
fendant and  its  stockholders  to  the  water  ap- 
propriated by  it  In  none  of  such  answers, 
however,  is  there  any  charge  made  that  any 
other  defendant  has  done  any  act  interfer- 
ing with  or  diminishing  the  appropriation 
claimed  by  the  answering  defendant  No 
order  of  the  court  or  summons  requiring  the 
other  defendants  to  plead  to  the  new  mat- 
ter In  such  answers  appears  In  the  record. 
In  brief,  no  issue  is  raised  among  the  de- 
foidants  except  those  predicated  upon  the 
cross-petition  of  the  May  Park  Water  Com- 
pany and  the  answers  to  the  same  as  here- 
inbefore noted.  The  circuit  court  found  In 
substance  that  the  plaintiff  bad  made  a  valid 
appropriation  of  286  Incbea  of  water  out  of 
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the  Grand  Ronde  river,  lulner's  measnre- 
uient,  under  6-lncb'  pressure  prior  to  any  and 
all  the  defendants  or  any  of  their  stockhold- 
ers or  predecessors  and  proceeded  In  detail 
to  ascertain  and  fix  the  amonnt  and  order  of 
priority  not  only  of  the  claim  of  each  de- 
f^dant,  both  individual  and  corporate,  but 
also  of  each  stockholder  In  each  private  cor- 
poration defendant,  and  passed  a  decree  ac- 
cordingly, with  costs  and  disbursements  pro- 
portionately adjusted  among  the  parties 
plaintiff  and  defendant  The  Oro  Dell  Canal 
Company,  May  Park  Water  Ditch  Company, 
Nessly  Ditch  Company,  and  J.  B.  Stoddard 
severally  appealed  from  this  decree,  and  each 
appealing  defendant  served  Its  notice  of  ap- 
peal on  every  other  party  to  the  suit 

Qeo.  Cochran  and  T.  H.  Crawford  (Craw- 
ford &  Elakin,  Oochran  &  Cochran,  F.  S. 
Ivanhoe,  and  Eugene  Ashwill,  on  the  brief), 
for  appellants.   G.  H.  Finn,  for  respondent 

BUONEITT,  J.  (after  stating  the  facts  as 
above).  [1]  We  have  before  us,  as  active  par- 
ties on  this  appeal,  the  plaintiff  and  the  de- 
fendants last  above  named.  The  other  de- 
fendants, seemingly  satisfied  with  the  deci- 
sion of  the  circuit  court,  have  not  questioned 
It  here,  but,  having  been  Warned  by  the  no- 
tices of  appeal  served  upon  them  to  defend 
In  this  court  the  award  of  £he  court  below 
respecting  their  claims,  they  most  abide  the 
decision  on  appeaL 

[2,  3]  It  la  plain  that  although  the  plaln- 
tlfTs  laud  borders  on  the  river,  he  la  main- 
taining his  suit  as  an  appropriator,  and  not 
as  a  riparian  proprietor.  One  of  the  dis- 
tinctions between  appropriation  of  water  and 
use  by  a  riparian  proprietor  Is  that  the  for- 
mer contemplates  tenancy  In  severalty,  while 
the  latter  is  essentially  a  tenancy  in  common 
with  all  other  xiporlan  pn^trletora  on  the 
same  stream. 

[4]  For  domestic  use,  including  water,  not 
only  for  his  household,  but  also  for  such  ani- 
mals as  are  essential  for  the  proper  suste- 
nance of  his  family,  the  upper  riparian  own- 
er may  take  so  much  of  the  water  of  a  nat- 
ural stream  as  may  be  necessary  for  that 
purpose,  althoi^h  none  may  be  left  for  the 
lower  riparian  owners. 

[I]  So  far  the  use  Is  grounded  on  actual 
necessity.  But  irrigation  Is  not  so  essential- 
ly a  vital  requirement,  and  riparian  use  for 
that  purpose  is  limited  at  an  times  by  the 
condition  that  It  must  be  so  exercised  as  not 
to  materially  Injure  the  rights  of  other  ri- 
parian owners  in  the  proportional  use  of  the 
water  of  the  same  stream  tor  the  irrigation 
of  th^r  riparian  lands. 

[I]  On  the  other  band,  an  appropriator, 
subject  to  rights  in  existence  at  the  time  his 
appropriation  la  made,  may  take  all  the  wa- 
ter he  can  use  reasonably  and  without  waste 
for  a  beneficial  project  although  it  may  be 
the  li<Ht'B  share  and  none  may  be  left  for 
those  who  come  afterwards.  In  other  words. 


a  riparian  owner,  using  water  in  that  ca- 
pacity, Is  in  a  sense  always  a  tenant  In  com- 
mon with  other  riparian  owners  on  the  same 
stream  whose  rights,  at  least  for  irrigation, 
he  Is  tiound  not  materially  to  Injure  by  his 
riparian  use  of  the  water.  The  appropriator, 
however,  is  always  a  tenant  in  severalty  ow- 
ing no  duty  or  respect  to  those  endeavoring 
to  use  the  water  by  title  subsequent  to  his 
own. 

[7]  It  is  the  established  doctrine  in  this 
state  that  a  settler  upon  public  lands,  which 
border  upon  a  nonnavlgable  stream,  may 
claim  the  use  of  water,  either  as  a  riparian 
owner  or  as  an  appropriator,  but  he  cannot 
do  both.  The  exercise  of  one  right  is  In 
substance  a  waiver  of  the  other.  Low  t. 
Schaffer,  24  Or.  239,  83  Pac.  678;  North 
Powder  Milling  Co.  v.  Coughanour,  34  Or. 
9,  54  Pac.  223;  Brown  v.  Baker,  39  Or.  66, 
65  Pac.  799,  66  Pac.  193;  Davis  v.  Chamber- 
lain, 51  Or.  304,  98  Pac.  154.  A  reason  for 
this  is  that  one  cannot  at  the  same  time  hold 
title  to  the  same  thing  both  as  a  tenant  In 
common  and  in  severalty.  Applying  these 
principles  to  the  complaint  we  observe  tliat 
the  effort  of  the  plaintiff  is  to  have  a  fixed 
quantity  of  water  segregated  from  the  whole 
amount  fiowlng  In  the  river  past  his  land 
and  appropriated  to  his  exclusive  behest 
thus  destroying  one  of  the  essential  charac- 
teristics of  riparian  user  considered  aa  a 
tenancy  in  common. 

[II  [in  the  very  nature  of  things,  a  court 
cannot  fix  in  advance  by  its  decree  what 
quantity  of  water  will  be  reasonable  in  the 
future  for  the  use  of  a  riparian  proprietor 
claiming  the  duty  of  water  in  that  charac- 
ter,^ This  conclusion  Is  a  necessary  corol- 
lary to  the  case  of  Jones  v.  Conn,  39  Or. 
30,  64  Pac.  855,  65  Pac.  106S,  54  L.  R.  A. 
630.  87  Am.  St  Rep.  634.  pChe  essence  of 
the  controversy  between  the  parties  there, 
both  of  whom  claimed  as  riparian  proprie- 
tors, was  whether  the  land  on  which  the 
defendant  was  using  the  water  was  in  fact 
riparian.  The  defendant  however,  thinking 
to  have  settled  the  amount  of  water  to  which 
he  was  entitled  as  a  riparian  owner  in  the 
future,  asked  the  court  to  decree  to  him 
the  exclusive  use  of  2,675  Inches  of  water 
regardless  of  the  effect  It  might  have  on  oth- 
er proprietors.  This  court  declined  to  grant 
him  such  relief  claiming,  as  he  did,  as  a 
riparian  owner  merely,  but  the  contrary, 
granted  an  Injunction  against  him  to  pre- 
vent him  from  acquiring  the  use  of  a  fixed 
amount  by  pr^criptlon.  The  reason  Is  that 
among  riparian  owners  the  contingencies  of 
the  future  are  so  many  and  varied  respect- 
ing the  amount  of  rain  or  snow  fall,  the 
heat  or  humidity  of  summer,  the  alternation 
of  crops,  and  the  like,  that  it  Is  quite  Im- 
practicable, if  not  Impossible,  to  determine  in 
advance  the  question  of  the  duty  of  water 
for  each  riparian  owner.  Besides,  a  decree 
of  that  kind  would  be  a  virtual  parUtlon  «t 
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the  wator  from  an  estate  In  common  to  <me 
in  Mveralty,  altboush  there  would  be  no 
rale  whereby  the  estate  of  any  single  owner 
coold  be  determined,  owiw  to  the  miknown 
factors  already  notteed.  T 

Claiming  tben,  as.  he  d0»,  from  the  month 
of  June,  1865,  the  right  to  use  a  fixed  quan- 
tity of  water  upon  his  land  without  regard 
to  its  duty  to  others,  the  plaintiff  assumes 
the  character  of  an  appropriate  in  this 
litigation  and  must  be  h^d  to  hare  waived 
his  rights  as  a  riparian  proprietor,  at  least 
for  the  purposes  of  this  suit,  although  the 
river  in  its  natural  course  washes  his  land. 
The  same  reasoning  applies  to  the  answer  of 
the  defendant  J.  B.  Stoddard  and  classes 
him  also  as  an  approprlatoTf  although  the 
land  he  owns  abuts  upon  the  natural  chan- 
nel of  the  river,  tor  he  claims  the  right  to  the 
exclusive  use  of  100  inches  of  water  because, 
as  he  alleges,  his  predecessors  diverted  that 
amount  of  water  upon  that  land  In  1862. 
In  legal  effect,  his  aflSrinative  auawor  makes 
him  assume  an  attitude  in  the  case  similar 
to  that  of  the  plaintiff,  viz.,  that  of  an  ap- 
proprtator.  True  enough  be  says  that  he 
requires  that  amount  of  water  In  the  conduct 
of  what  he  styles  Intensive  farming,  which 
Is  well  enough  to  say  as  an  approprlator, 
for  even  such  a  user  of  water  la  limited  to 
what  Is  reasonably  necessary  in  the  prose- 
cution of  a  beneficial  enterprise.  His  needs, 
however,  furnish  no  standard  of  adjudica- 
tion among  riparian  users  unless  the  needs  of 
others  In  the  like  situation  are  also  tak«i 
into  the  account,  and  this  feature  Is  entirely 
wanting  In  his  answer.  The  fact  that  one 
owns  land  bordering  upon  a  stream  does 
not  Inevitably  oonflne  him  to  use  of  the 
water  merely  as  a  riparian  owner,  neither 
does  it  prevent  him  from  establishing  his 
point  of  division  on  his  own  land. 

[t]  Primarily,  any  use  of  the  water  of  a 
natural  stream  for  a  beneficial  purpose  Is 
free  to  blm  who  has  an  opportunity  to  take 
It  without!  infringing  upon  the  property 
rights  of  another.  At  least  on  the  Padfic 
slope,  the  exigencies  of  mining  and  agricul- 
ture have  established  this  principle  since 
the  earliest  times.  The  general  government 
acquiesced  in  Its  application  since  the  first 
settlements  under  the  American  rSgline,  and 
by  the  Act  of  Congress  of  July  26,  1860, 
c.  202,  14  Stat  253  (U.  8.  Comp.  St  1901, 
p.  1437),  and  in  the  Act  of  March  3,  1877, 
c.  108,  19  Stat  877,  commonly  known  as  the 
"desert  land  act"  has  ennndated  the  doc- 
trine In  statutory  form. 

[10]  Concemlog  the  mere  diversion  and  use 
of  water  there  Is  no  difference  between  a 
nonrlparlan  appropriate  and  a  riparian  us- 
er, provided  the  former  baa  a  lawful  right 
of  access  for  thst  purpose  to  the  stream 
from  which  the  diversion  is  made.  The  es- 
sential condition  of  at^ropriatlcm  In  the  first 
place  on  public  lands  was  the  consent  or 
acquiescence  of  the  then  riparian  owner, 


the  general  goTemmmt  ^nie  reason  of  the 
rule  la  not  changed  by*  the  tact  that  the 
riparian  ownm  Is  a  private  person  provided 
the  anwopriatOT  has  his  consent,  or,  wbat  is 
equivalent  that  the  at^ropriator  and  tlie  ri- 
parian owDCT  are  one  and  the  same  person. 
The  deduction  thai  Is  that  if  any  one  can 
lawfully  gain  access  Cor  that  purpose  to  a 
nonnavlgable  stream,  and  wato-  Is  there  not 
subject  to  use  another,  such  a  one  nuy 
appropriate  It  for  his  own  use.  That  a  ri- 
parian owaer  may  appropriate  water,  bis 
point  of  dlversint  b^ng  on  his  own  land.  Is 
taught  by  Brown  v.  Bakw,  39  Or.  66,  G5  Pac. 
799, 66  Pac.  193;  Morgan  t.  Shaw,  47  Or.  333, 
83  Pac.  534. 

[11]  The  plaintiff  and  the  defendant  Stod- 
dard, although  they  are  both  riparian  own- 
ers, are  entitled  to  waive  their  rights  as 
such  and  to  claim  as  apivoprlators  and  are 
aatborized  to  so  frame  their  pleadings.  The 
corporate  appellants  must  pM>force  claim 
only  as  approprlators,  for  they  do  not  pro- 
fess to  own  any  lands,  either  riparian  or 
away  from  the  river,  and  are  avowedly  con- 
veying water  to  lands  that  are  not  now 
riparian  and  were  never  such  even  in  the 
hands  of  the  original  grantees  of  the  govern- 
ment It  follows  that  the  plaintiff  aud  these 
defendants  appealing  are  before  us  In  the 
character  of  af^ropriators,  and  not  as  ri- 
parian owners,  and  as  such  we  mint  con- 
sider them. 

[12]  The  question  Is  consequently  reduced 
to  one  of  priorities  in  the  first  instance,  for 
the  fundamental  principle  of  appropriation  of 
water,  as  distinguished  from  riparian  use, 
la  that  he  who  is  prior  In  time  Is  superior  in 
right  to  the  extent  of  his  approprlatiini. 
Speake  v.  Hamilton,  21  Or.  3,  26  Pac  86B; 
Brltt  v.  Reed,  42  Or.  76,  70  Pac.  1029. 

It  Is  necessary  to  tbla  phase  of  the  questl(Hi 
to  examine  the  proofs  offered  by  the  corpo- 
rate appellants  in  connection  with  their  trav! 
ersed  allegation  respecting  their  corporate 
character  which  they  propound  as  the  scope 
of  their  authority  In  the  premises.  This  al- 
legation, common  to  all  their  answers  In  the 
nature  of  a  cross-bill  against  the  plaintiff, 
advances  the  theory  that  the  corporate  ap- 
pellants are  mere  holding  concerns  sustain- 
ing only  an  ancillary  or  admlnlstratxive  re- 
lation to  the  successors  of  the  original  ap- 
proprlators of  water  above  the  plain  tiff's 
laud.  It  was  evidently  framed  for  tbe  pur- 
pose of  enabling  tbe  corporate  appellants  to 
trace  tbelr  alleged  title  by  appropriation  back 
to  tbe  original  settlers  and  to  prescribe  under 
tbelr  acts  In  the  use  of  the  water. 

[131  The  doctrine  has  been  laid  down  by 
this  court  Id  Oregon  Construction  Co.  v.  Al* 
len  Ditch  Co.,  41  Or.  208,  69  Pac.  455,  93  Am. 
St  Rep.  701,  that,  where  individual  approp- 
riators  do  not  surrender  their  rights  to  a 
corporation  which  is  organised  merriy  to 
facilitate  distribution  of  the  water  among 
them,  th&K  wlsts  neb  a  pravU;  of  estate 


Digitized  by 


Or.) 


OA.VINESS  T.  Ul 


GBAKDS  IRB.  CO. 


787 


as  to  ^ble  It  to  defend  In  tbelr  behalf  In 
Utl^atloa  affecting  tbelr  rights  to  the  use  of 
the  water.  The  reason  for  thla  holding  Is 
found  by  analogy  In  the  provision  of  our  stat* 
nte  allowing  a  tniatee  t4  an  express  tmst  to 
sue  without  Joining  witb  blm  his  cestoy  que 
trust  L.  O.  U  f  2a 

[14]  Bat  this  does  not  dispense  with  the 
requirement  that,  if  such  are  to  be  the  ob- 
jects and  purposes  of  the  company,  they 
should  be  spedfled  in  their  articles  of  Incor- 
poration. The  powers  of  a  corporation  are 
defined  and  limited  by  its  articles.  Bspeclal* 
ly  as  against  a  stranger,  it  cannot  go  be- 
yond them.  Or^on  Railroad  &  Navigation 
Co.  v.  Oregonian  By.  Co.,  130  U.  S.  1.  9  Sup. 
Ct  409,  32  L.  Bd.  887;  State  T.  Portland 
Gen.  Blec.  C<K,  B3  602,  96  Fac:  722,  96 
Pac.  100. 

[IS]  The  artldeH  of  the  Ore  Dell  Canal 
Company  show  that  the  business  in  which  it 
proposed  to  engage  was  "the  appropriation 
of  the  waters  of  the  Grand  Ronde  river  by  a 
ditch  or  canal,"  wlilch  is  deacribed  in  general 
terms,  "said  water  to  be  used  for  Irrigation 
and  such  other  purposes  as  may  be  deemed 
expedient  and  profitable  by  said  corporation." 
The  Irrigation  Canal  Company  was  incorpo- 
rated by  articles  which  declare  that  "the  ob- 
ject of  said  company  and  the  enterprise  In 
which  it  purposes  to  engage  is  the  taking  of 
6,000  inches  of  water  out  of  Grand  Ronde 
river  in  Union  county.  Or.,  by  means  of  a 
canal  or  ditches  for  the  purpose  of  irriga- 
tion.'' The  Neesly  Ditch  Company  declares 
that:  "The  purpose  for  which  said  corpora- 
tion Is  formed  and  the  bnslness  in  which  it 
proposes  to  uigage  is  to  construct,  maintain 
and  (iterate  irr^tlng  ditches;  to  buy,  sell 
or  roit  real  estate;  to  Irrigate  the  same  at 
any  place  wltbln  the  state  of  Oregcm,  or  to 
do  any  thing  or  act  necessary  to  carry  out 
the  purposes  and  objects  of  this  corpora- 
tion." Tlie  artltdes  of  Incorpomtian  of  the 
Bfay  Park  Water  JMtA  Company,  are  not  in 
srvidence,  and  hence  it  Is  without  proof  of  its 
controverted  auction  concerning  its  corpo- 
rate voiwtm.  These  articles  above  quoted  do 
not  prove  the  character  in  which  the  cor- 
porate appellants  appear  on  the  record.  They 
pose  substantially  as  trustees  or  holding  con- 
cerns; but  their  charters  show  them  to  be 
Independent  tnatitutlona  operating  in  their 
own  rights.  If  they  had  organised  with  the 
intention  of  usuipbig  the  i)oese8Slon  of  pri- 
vate ditch  owners,  their  articles  need  not 
have  been  stronger.  They  certainly  do  not 
indicate  any  anelllary  relation  to  those  who 
took  oat  water  for  private  use  in  tlie  early 
days  in  that  country.  As  far  as  their  <^rao- 
ters  are  dlKlosed  by  the  evidence,  they  stand 
before  the  court  In  tlielr  own  independent 
rli^ts,  wiUiout  oblation  to  any  one  not  a 
party  to  the  suit.  Neither  do  any  of  the 
corporate  apptflants  show  any  transfer  to 
themselves  either  directly  or  by  meme  con- 
ve^Dces  frmn  any  oii^al  settler  of  any 
119  P.-^ 


water  rl^t  or  real  estate  to  which  such  a 
right  is  appurtenant  As  against  the  plain- 
tUf,  the  evidence  Is  quite  consistent  witb  the 
theory  that  these  defendants  either  Jumped 
the  water  rights  and  ditches  of  the  original 
settlers  or  took  possession  of  some  abandoned 
works  for  their  own  uas.  Neither  of  these 
would  give  them  priority  over  the  plaintiff, 
for  It  would  not  amount  to  such  a  tacking  as 
to  relate  back  to  any  prior  appropriation. 
The  deduction  Is  that,  so  far  as  priority  over 
the  plaintiff  Is  concerned,  none  of  the  cor- 
porate appellants  can  claim  before  the  date  of 
its  Incorporation.  Bearing  in  mind  the  dates 
on  which  they  were  severally  incorporated, 
we  see  that  none  of  them  antedates  the  plain- 
tiff's approptlatlon  In  186S.  As  to  the  de- 
fendant Stoddard,  who  has  owned  since 
March  26,  1906,  part  of  the  Jacob  Nessly 
homestead,  the  earliest  date  fixed  by  any  wit- 
ness for  the  use  of  water  for  Irrigation  on 
that  holding,  and  then  definite  only  as  to  the 
year,  Is  stated  by  Mrs.  Froebstel  to  be  in 
1868.  Indeed,  she  says  her  father  had  water 
on  the  place  several  years  before  to  water  a 
small  garden,  using  It  when  the  season  was 
dry  and  not  using  it  when  the  season  was 
wet;  but  this  Is  not  definite  enough  to  over- 
come the  direct  testimony  of  the  plaintiff  and 
his  witnesses  to  the  effect  that  he  made  his 
appropriation  in  1865. 

[16]  The  corporate  appellants  contend  that 
the  plaintiff  Is  estopped  to  complain  of  their 
several  diversions  of  the  water  because  he, 
as  sometime  president  and  manager  of  the 
defendant  Irrigation  Canal  Company,  enlarg- 
ed the  ditch  of  that  company  and  increased 
the  fiow  of  water  therein.  It  is  not  clear 
how  any  of  ttiese  defendants  exc^t  the  Ir- 
rigation Canal  Company  could  in  any  event 
plead  that  as  an  estoppel  because  that  con- 
duct did  not  make  them  change  their  position 
In  any  respect  But  granting  that  it  could 
be  urged,  and  that  it  is  well  pleaded,  In  our 
Judgment  estoppel  Is  not  established  by  the 
evidence.  Supposing  the  water  of  a  stream 
to  be  the  subject  of  appropriation,  unless  It 
Is  all  Included  In  the  first  taking,  there  may 
be  successive  appropriations  as  long  as  any 
water  remains  for  such  diversion,  and  the 
priorities  will  not  be  thus  destroyed.  It  was 
consequently  competent  for  the  plaintiff,  ei- 
ther as  an  Individual  or  as  a  member  of  a 
corporation,  after  he  had  made  the  appro- 
priation alleged  In  his  complaint,  to  make  an- 
other appropriation,  either  on  the  same  land, 
or  on  other  land  without  losing  his  priority 
or  being  estopped,  if  nothing  else  is  shown. 
Tlmt  is  the  condition  of  tb»  affair  as  disclos- 
ed by  the  pleading  and  testimony.  No  e»- 
toppel  or  adverse  user,  or  prescriptive  right 
can  arise  under  su<^  circumstances  until  the 
apiffoprlation  of  the  first  taker  Is  sensibly 
diminished  In  quantity  by  the  subsequent  dl- 
versions.  As  long  as  there  is  enough  water 
for  all,  no  snch  hostile  claim  Ig  Inltlatoa  by  a 
mere  aubeequent  taking.   Bowmaa  t.  Bow- 
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man,  36  Or.  279,  57  Pac.  546;  Carson  T. 
Hayee,  39  Or.  97,  66  Pae.  814;  Brltt  t.  Beed, 
42  Or.  76,  70  Pac.  1029. 

We  torn  now  to  tbe  cross-petition  of  tbe 
defendant  May  Park  Water  Company,  and 
tbe  answers  to  It  already  noted.  What  has 
been  already  written  here  respecting  the  af- 
flrmatlTe  matter  In  the  anawera  of  the  cor- 
porate appellants  applies  In  principle  to  the 
cross-petition  In  qneattoo.  In  brief,  the  May 
Park  Water  Comany  assumes  the  role  of  a 
mere  manager  or  tmstee,  while  its  articles 
do  not  authorize  such  ancillary  relations,  nei- 
ther does  it  show  any  transfer  to  it  of  any  of 
the  property  tor  which  It  defends.  I^ike  the 
corporate  appellants,  it  allies  no  Interest  in 
the  water  In  Its  own  right,  and  Its  charter 
does  not  give  it  the  authority  to  act  as  a 
holding  concern.  It  falls  to  prove  its  allega- 
tion of  the  capacity  in  which  it  la  acting. 

117]  We  cannot  approve  the  decree  of  the 
circuit  court  so  fiir  as  It  attempts  to  adjn* 
dlcate  the  rights  of  IndlTlduals  tirtio  happen 
to  be  stockholders  In  the  several  corporations 
named.  These  people  were  not  parties  to 
this  suit  The  court  might  have  caused  them 
to  be  made  parties,  but  it  did  not,  and  tlielr 
individual  Interests  are  not  Involved  In  the 
Issues  Joined.  When  they  come  before  the 
court  in  their  own  right  ^tber  as  plaintiffs 
or  defendants  in  appropriate  litigation,  it 
will  be  time  enough  to  determine  their  rights 
and  liabilities. 

[II]  Aside  from  the  cross-petition  of  the 
May  Paife  Water  Company,  no  issue  was 
made  between  the  defendants.  In  the  al>- 
senoe  of  issues  on  the  subject,  tbe  court  can- 
not properly  make  a  decree  affecting  the  re- 
lations of  tbe  defendants  to  each  other. 
Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59,  45 
Pac.  472,  60  Am.  St  Rep.  777;  Whited  v. 
Cavln,  55  Or.  98,  105  Pac  396. 

The  result  of  the  analysis  is  that  the  ques- 
tion is  between  the  plaintiff  and  the  defend- 
ants without  reference  to  possible  disputes 
among  the  latter,  and  that  tbe  plaintiff  is 
prior  In  his  appropriation  to  all  of  tbe  ap- 
IKllants  and,  as  we  believe,  from  the  evi- 
dence, to  all  tbe  other  defendants. 

[II]  It  Is  next  In  order  to  consider  the 
Quantity  of  water  In  the  use  of  which  the 
plaintiff  is  to  be  protected.  The  pleadings 
are  framed  as  to  all  parties  on  the  basis  of  a 
continuous  flow  of  water  at  a  certain  rate 
In  miner's  inches  under  a  six-Inch  pressure. 
Some  of  the  appellants  urge  that,  because 
the  plaintiff  alleges  that  he  is  enUUed  to 
"600  cubic  Inches  of  water,  miner's  measure- 
ment, under  alx-lnch  pressure,"  his  claim  is 
too  IndeOnlto  to  be  considered.  We  deem 
this  objection  hypercritical.  By  rejecting 
the  word  "cubic"  as  surplusage,  the  mean- 
ing Is  plain,  and,  as  the  defendants  do  not 
appear  to  have  been  misled,  the  allegation  in 
that  respect  will  be  so  considered. 

It  is  quite  probable  that,  If  the  waters  of 
the  Grand  Bonde  river  were  prudently  ap- 


plied under  one  Intelligent  and  impartial 
management,  there  would  be  ample  to  ac- 
complish most  excellent  results  in  that  wide 
and  fertile  valley.  The  court,  however,  is 
boimd  by  the  case  as  stated  in  the  pleadings. 
There  are  no  data  of  either  auction  or  ev- 
idence whereby  we  can  decree  alternative 
use  or  a  changing  administration  of  the  wa- 
ter to  correspond  with  the  change  of  crttpB. 
With  the  case-made  as  it  Is,  we  learn  from 
the  testimony  that  of  all  the  settlers  orig- 
inally Interested  in  the  lands  and  water  in- 
volved the  plaintiff  alone  has  malnteined  his 
holding  from  the  b^innlng. 

[21]  It  is  fairly  established  that  In  Jane. 
1866,  he  approprUited  at  least  2S6  Inches  of 
water,  mineral  measurement,  nnder  a  six- 
Inch  pressure,  for  use  upon  his  lands.  This 
is  the  amount  allowed  him  by  the  decree  of 
the  circuit  court,  and  as  he  has  not  ques- 
tioned it  upon  appeal,  we  will  not  disturb  it 
or  consider  whether  the  testimony  shows  a 
greater  quantity  In  his  aiq;iroprlation.  With- 
in the  meaning  of  Seaweard  v.  Pacific  Live 
Stock  Co.,  49  Or.  167,  88  Pac.  963,  he  has 
k^t  up  bis  appropriation  to  the  preset 
time.  He  may  not  have  used  it  every  we^ 
or  month  In  the  same  quantity  or  In  tbe 
same  spot;  but  he  has  used  goierally  tbe 
whole  amount  and  for  tlie  most  part  could 
have  used  more.  It  is  reasonable  to  ctm- 
dude,  under  the  circumstances,  that  In  mak- 
ing his  appropriation  he  had  in  mind  the 
needs  of  the  entire  acreage  of  his  holding, 
and  he  could  use  all  his  appropriation  on 
one  acre  or  spread  It  out  over  his  whole  farm 
as  fast  as  he  reduced  it  to  cultivation.  Tbe 
true  rule  seems  to  be  that,  while  one  can- 
not appropriate  water  and  do  nothing  with 
it,  he  is  within  his  rights  if  he  diligently 
does  something  usefttl  with  it,  although  it 
may  not  be  tha  same  thing  eontlnuaUy. 

Confining  our  decision,  as  we  do,  to  the 
case-made  and  to  the  parties  before  us  ite 
effect  is  subject  to  the  same  limitation  and 
will  not  be  expanded  beyond  the  questioa 
actually  determined.  New  conditl«ms  as  to 
the  use  of  the  water  not  only  as  to  Quantity 
but  also  as  to  the  time  of  user  may  arise 
horeafter.  In  view  of  the  greater  demand 
for  water  as  the  country  becomes  mon 
thi<^y  setUed  and  considering  the  factors 
of  variable  seasons,  abundant  or  scant  iwe- 
dpitatlon  of  moisture,  mutations  of  crops, 
and  the  like,  the  complexity  of  the  altoatiwi 
is  likely  to  increase;  but  the  diflUculty  is  not 
so  much  in  the  prtodples  applicable,  as  in 
the  administration  of  a  scheme  which  Is  as 
mobile  as  water  itself.  Use  of  water 
any  one  in  the  legal  sense  is  always  qnali- 
fled  by  the  oonditi<m  that  it  must  be  re- 
stricted to  smdi  quantity  and  time  ot  cm- 
ploymokt  only  as  may  be  reasonably  neoea* 
sary  tor  the  accompUshment  of  some  neefol 
purpose  either  existing  at  tlie  time  or  tedt- 
ly  contemplated  In  the  future.  Simmons  v. 
Winters,  21  Or.  86,  27  Pae  7,  28  Am.  St. 
Bqk  727;  Hlndman  v.  Blzor,  21  Or.  112.  27 
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Pac.  18;  Mann  t.  Parker,  48  Or.  821,  86 
Pac  698. 

Extravagant  or  wastefnl  application  even 
to  a  useful  project  or  any  employment  of 
water  In  a  nonbenefldal  enterprise  Is  not  in* 
eluded  In  the  term  use  as  contemplated  by 
the  law  of  waters.  Then,  too,  when  even  an 
appropriator  is  not  using  the  water  it  is 
available  for  the  use  of  others.  All  these 
conditions  may  arise  and  be  involved  con* 
cerning  the  water  in  question  in  the  future, 
and  our  decision  is  not  designed  to  deter- 
mine them  in  adrance.  It  only  governs  tlw 
parties  to  this  suit  on  the  case  made  by  the 
pleadings. 

[21]  The  decree  of  the  circuit  court  is 
modified  so  as  to  quiet  the  title  of  plain- 
tiff as  against  all  the  defendants  in  his 
appropriation  of  June,  1865,  for  a  constant 
flow  at  the  rate  of  266  Inches,  miner's  meas- 
urement, under  6-inch  pressure  of  the  wa- 
ters of  the  Grand  Ronde  river  for  use  on 
bis  lands  described  in  bis  amended  com- 
plaint and  to  i>erpetually  enjoin  them  from 
Interfering  wltb  the  same.  The  defendants 
will  take  nothing  by  their  answers  either 
against  the  plaintiff  or  each  other.  Each 
party  will  pay  Its  or  his  own  costs  and  dis- 
bursements In  the  circuit  court,  and  the 
plaintiff  will  recover  from  the  appellants  his 
costs  and  disbursements  Incurred  in  this 
eonrt 

BEAN,  J.,  having  heard  this  cause  in  the 
lower  court,  took  no  part  at  the  trial  or  in 
tbe  consideration  hereof. 

ElAKIN,  O.  J.  I  concur  in  the  result  of 
this  decision,  but  I  cannot  give  my  consent 
to  the  following  statement:  "Primarily,  any 
use  of  the  water  of  a  natural  stream  for  a 
licneflclal  purpose  is  free  to  him  who  has 
an  opportunity  to  take  It  without  infringing 
upon  the  property  rights  of  anoth^.  •  *  • 
Concerning  the  mwe  dlmslon  and  use  of 
water  there  Is  no  difference  between  a  non- 
riparian  appropriator  and  &  ri[nrlan  user, 
provided  the  former  has  a  lawful  right  of 
access  f6r  that  purpose  to  the  stream  from 
which  the  diversion  Is  made.  The  essential 
condition  of  appropriation  In  the  first  place 
on  pubUc  lands  was  the  consent  or  acqules* 
cence  of  the  then  riparian  owner,  the  gen- 
eral govenunent  The  reason  of  the  rule  is 
not  changed  by  the  fact  that  the  riparian 
owner  la  a  private  person  provided  the  ap- 
propriator has  bis  consent,  or,  what  Is  equiv- 
alent that  the  appropriator  and  the  ripa- 
rian owner  are  one  and  the  same  person. 
The  deduction  then  Is  ttiat  If  any  one  can 
lawfully  gain  access  for  that  purpose  to  a 
mnmavlgable  streani,  and  water  Is  there  not 
subject  to  use  by  another,  such  a  one  may 
aroroinlate  It  for  hla  own  use"— ithe  effect 
of  which  statement  is  to  abolish  or  do  away 
with  riparian  rights  as  heretofore  recog- 
nised In  HUM  state. 


HATTON  et  ux.  v.  SEATTLB  BBBWINO  & 
MAI^nNG  CO. 

(Supreme  Court  of  Washington.   Dec.  16^ 

1911.) 

Laudlobd  and  Tenant  {§  29*)  — Liamutt 
voB  Rent— I^sE  fok  Saiaoh— Eiexoi  or 
PaoHXBmoN. 

A  lease  for  years  provided  that  the  lessee 
might  conduct  a  saloon  on  the  premises,  in 
conforml^  with  the  ordinances  ol  the  city 
and  the  ulwb  of  the  state  tbea  In  force,  or 
that  may  thereafter  be  enacted.  Before  the 
expiration  of  the  lease,  local  option  was  car- 
ried In  the  dty  wherein  the  demised  premises 
were  situated.    Held  not  to  avoid  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec  INg.  |  28.*) 

Department  1.  AKieal  from  Superior  Oonrt; 
King  County;  J.  T.  Ronald,  Judge. 

Action  by  William  Hayton  and  wife  against 
the  Seattle  Brewing  &  Halting  Company. 
From  a  Judgment  for  plalntUEs,  defendant 
appeals.  Affirmed. 

Wm.  A.  Greene  and  Geo.  McKay,  for  ap* 
pellant  Thomas  Smith  and  J.  L.  Oorrlgan. 
for  reqwudents. 

PARKER,  J.  This  Is  an  action  to  recover 
two  months  rent,  claimed  to  be  due  to  the 
plaintiffs  from  the  defendant  under  a  lease 
to  it  of  a  lot  and  building  In  Ut  Temon. 
From  a  Judgment  in  favor  of  the  plaintiffs, 
the  defendant  has  appealed. 

The  questions  here  presented  arise  upon 
appellant's  affirmative  defense,  the  demur- 
rer thereto  of  the  respondents,  and  the  sus- 
taining of  that  demmrrer  by  the  trial  court. 
The  afilrmatlve  defense  thus  excluded  was, 
in  substance,  as  follows:  The  term  of  the 
lease  Is  five  years,  b^g  from  November  9, 
1907,  to  November  9,  1912,  at  an  agreed 
monthly  rental  of  $100.  The  only  provision 
of  the  lease,  relating  to  the  use  of  the  prem- 
ises by  appellant,  is  the  following:  "It  is 
further  understood  and  agreed  that  the  said 
party  of  the  second  part  may  during  the  life 
of  this  lease  carry  on  and  conduct  a  retail 
saloon  business  In  the  building  now  on  the 
north  part  of  said  lot  four,  provided  that  the 
conducttng  of  said  business  is  done  In  con- 
forml^  with  all  ordinances  of  the  city  of 
Mt  Temim,  now  in  force  or  that  may  here- 
after be  enacted,  as  well  as  all  laws  of  the 
state  of  Washli^ton  now  In  force  or  that 
may  hereafter  be  enacted."  Vaiiles  the  local 
opOm  law  of  1909,  Hem.  ft  BaL  Code.  SI 
6292-6814,  there  was  submitted  to  the  elec- 
tors of  tto  dty  of  Mt  Vernon,  In  November, 
1910;  the  qucstlcm  of  whether  or  not  the  sole 
of  Intoxicating  llquota  should  be  Ucaosed  In 
that  dty.  Thweupon  the  electois  voted 
against  such  licensing,  thereby  rendering  the 
sale  of  intoxicating  liquors  unlawful  in  that 
city  thereaftOT.  The  roit  sued  for  accrued 
thereafter.  Appellant  abandoned  the  prem- 
ises, and  tendered  pooaesalon  thereof  to  re- 
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Bpondeots,  before  the  accruing  of  these  rent 
tnstallmeDti  sued  upon. 

It  is  contended  thst  the  trial  court  erred  in 
holding  that  these  facts  did  not  constitute 
a  defense  to  respondents'  claim  of  rent  due 
under  the  lease.  It  Is  argued  that,  the  pur- 
pose for  which  the  premises  were  leased  be- 
coming unlawful  upon  the  result  of  the  local 
option  election  being  ascertained,  the  lease 
contract  thereby  ceased  to  be  binding  upon 
appellant  It  seems  to  us  that  this  argu- 
ment Is  rested  upon  an  erroneous  view  of 
the  effect  of  the  language  of  the  lease,  re- 
lating to  the  use  of  the  premises  by  ap- 
pellant It  Is  apparently  assumed  by  counsel 
for  appellant  that  the  provisions  of  the  lease 
atMjve  quoted  restricts  the  use  of  the  prem- 
ises to  saloon  business.  We  think  that  pro- 
vision does  not  have  such  an  effect  It  Is 
only  permtsslve  in  that  respect  and  clearly 
does  not  prevent  appellant  from  using  the 
premises  for  any  lawful  purpose.  The  deci- 
sions of  the  courts  appear  to  be  harmonious 
in  support  of  the  view  that,  under  such  clr- 
cumstancess  as  are  disclosed  by  this  de- 
fense, the  lessee  cannot  regard  the  lease  as 
terminated  by  the  changed  legal  status  of 
the  liquor  traffic,  and  thus  avoid  payment  of 
tbe  rent  agreed  upon  by  the  terms  of  the 
lease.  The  following  appear  to  be  directly 
In  point  Involving  leases  where  the  use  of 
the  premises  for  saloon  purposes  was  mere- 
ly permissive,  as  In  this  lease.  Kerley  v. 
Mayer,  10  Misc.  Rep.  718,  31  N.  T.  Supp. 
818,  affirmed  by  the  Court  of  Appeals  In  156 
N.  T.  636,  49  N.  B.  1090;  O'Byme  v.  Hen- 
ley, 161  Ala.  620,  SO  South.  88,  23  L.  R.  A. 
(N.  S.)  496;  San  Autonlo  Brewing  Ass'n  v. 
Brents,  89  Tex.  Civ.  App.  443,  88  S.  W. 
368.  In  the  following  cases  the  courts  ex- 
press the  view  that  the  lessee  would  be  held 
liable  for  the  payment  of  the  rent  under  such 
circumstances  as  we  have  here,  even  though, 
by  the  terms  of  the  lease,  the  use  of  tbe 
premises  be  restricted  to  the  saloon  busl- 
ness.  Goodrum  Tobacco  Co.  v.  Potts-Thomp- 
son Liquor  Co.,  133  Ga.  776,  66  S.  E.  1081,  26 
L.  B.  A.  <N.  S.)  408;  Houston  Ice  &  Brew* 
ing  Co.  T.  Keenan,  99  Tex.  70,  88  S.  W. 
197;  Hedit  t.  Acme  Coal  Co.  (Wyomhig)  113 
Pac.  788.  The  last-cited  case,  deddod  In 
February,  1911,  contains  an  exhaustive  re- 
view of  the  law  upon  the  subject 

Counsel  for  appellant  rely  upon  Heart  t. 
Bast  Tennessee  Brewing  Co.,  121  Tenn.  60, 
113  S.  W.  864,  10  L.  B.  A.  064,  180  Am.  St 
Bep.  703.  TUB  la  tbe  only  decision  coming 
to  our  notice  which  seems  to  be  not  wholly 
in  harmony  with  thoM  above  dted.  It  Is 
not  plain  from  tb»  language  of  that  decision 
just  what  the  provlsttms  of  tbe  lease  were  as 
to  tbe  use  ot  tbe  premises  by  the  lessee,  but 
it  may  be  Inferred  from  the  language  of  tbe 
court  that  It  regarded  the  lease  as  restricting 
tbe  use  of  tbe  premises  to  saloou  porpoaes. 
U  we  are  cwrect  tat  tbla  ammptton,  tbat  d»* 


dslon  would  not  necessarily  be  out  of  har- 
mony with  an  affirmance  of  this  judgmMit 
since  we  cwiclude  tbat  this  lease  did  not  so 
restrict  tbe  use  of  the  premise*,  but  that  its 
provisions  tn  tbat  respect  were  merely  per- 
mlsslTe.  Tbat  declsl<m,  however,  does  not 
seem  to  be  in  accord  with  the  weight  of  au- 
thority upon  this  subject  even  though  it 
may  be  distinguishable  from  the  case  before 
us.  Tbe  result  reached  by  this  court  in  Old- 
Oeld  V.  Angeles  Brewing  A  Malting  Co.,  62 
Wash.  260,  113  Pac.  680,  Is  In  harmony  with 
tbe  result  reached  by  the  trial  court  in  this 
case,  though  this  exact  qnestltm  was  not 
there  involved.  We  are  of  tbe  opinion  tbat 
the  learned  trial  court  was  not  In  error  in 
declining  to  entertain  appellant's  afflrmatlve 
defense. 
Tbe  Ju^moit  is  affirmed. 

DUNBAB,  C  J.,  and  MOUNT,  FUIiLER^ 
TON,  and  GOBE,  JJ.,  concor. 


TAFT  V.  HUTHERFORD  et  aL 

(Supreme  Court  of  Washington.    Dec  16^ 
1911.) 

1.  BOUNDABIBS  (I  83*)— PUTATB  StntVET  — 

Mistake— LiABii-iTT  of  Subtbtob. 

Where  the  owner  of  Isnd,  at  tbe  time  of 
having  it  gnrveyed,  notified  tlie  surveyor  ol 
the  kmd  of  building  ho  was  goiag  to  plaee  on 
tbe  lot  the  surveyor  is  liable  for  all  damages 
ariBing  from  a  mifltaken  locatkm  of  the  build- 
ing, caused  by  an  erroneous  survey. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  63.*] 

2.  boundabibs  (i  63*)— ebbohboxm  subvet 
— Damages— Defenbbb. 

Where  a  surveyor  employed  to  determine 
the  boundaries  of  a  lot  was  informed  that 
tbe  owner  intended  to  place  a  building  there- 
on, the  surveyor  caanot  as  •  defense  to  an 
action  for  damages  caused  by  an  erroneona 
surrey,  set  up  that  this  survey  was  not  guar- 
anteed, and  that  for  a  higher  price  it  was 
customa^  for  aurv^on  to  gnaranteo  tlw  ac- 
curacy  of  a  survey. 

[Ed.  Note.— For  other  oases,  see  Boundaries, 
Dec  Dig.  I  68.*] 

&.  Boundabus  (|  63*)— Pbitati  Suktst  — 
UbsTAKB— Aonons— BvinKNCi. 

In  an  actioo  against  a  surveyor  for  a 
negligent  error  In  ascertaining  the  boundaries 
of  a  lot,  evidence  keU  to  sbow  tbat  due  care 
was  not  used. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  S  63.*1 

Department  1.  Appml  from  Superior  Court, 
King  County;  Mitchell  GUUam,  Judge. 

Action  by  a  E.  Taf  t  against  H.  W.  Bother- 
ford  and  F.  H.  Whltworth,  copartners.  From 
a  Judgment  for  plalntUF,  defeudanta  appeal. 
Affirmed. 

Arthur  B.  BntberCevd,  Austin  IL  GrUBthi, 
and  Paul  SbafTratb,  tos  anwUtnts.  8.  A. 
Keenan,  for  respondat. 

UQUMT,  J.  Tbia  ease  waa  titod  to  the 
court  without  a  lory.   The  court  entered 
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a  Jadgment  In  favor  of  the  plaintiff  for 
91.267.60,  on  account  of  damages  sustained 
by  an  erroneous  aarvey  of  the  plaintiff's  lot 
by  the  defoidanta.  Tbe  deftndanto  faave  ap- 
pealed. 

It  aiQMars  that  tbe  defendants  are  civil 
engineers.  The  plaintiff  owned  a  certain  lot 
In  the  city  of  Seattle,  upon  which  lot  he 
desired  to  construct  an  apartment  house.  Be 
employed  the  defendants  to  survey  the  lot, 
and  to  give  him  tbe  correct  lot  lines  and 
street  elevations.  The  defendants  did  survey 
the  lot  and  set  stakes  upon  the  ground,  and 
made  a  profile  or  plat,  showing  the  location 
of  tbe  lot  lines  and  the  street  elevations,  and 
delivered  the  same  to  the  plaintiff,  who  paid 
the  fee  chained  therefor — fl2.  There  is 
some  dispute  In  the  evidence  as  to  whether 
the  defoidants  were  informed  of  the  charac- 
ter of  the  house  which  plaintiff  desired  to 
construct  The  court  found  upon  this  ques- 
tion: "That  at  the  time  of  the  making  of 
said  contract  the  erection  of  a  tmildlng  on 
said  ground  was  mentioned,  and  defoid- 
ants  then  knew,  or  had  sufficient  information 
at  that  time  to  lead  them  to  know,  that  said 
survey  was  desired  to  guide  plaintiff  in  the 
erection  of  a  building  on  said  ground ;  (4) 
that  plaintiff  desired  said  survey  and  profile 
for  tbe  sole  purpose  of  ascertaining  the  cor* 
rect  outlines  of  said  property  before  erecting 
thereon  an  apartmeat  house,  aa  the  defend- 
ants then  knew.**  The  plaintiff  relied  upon 
the  survey  as  made,  and  constructed  an 
aimrtmait  house  on  tbe  lines,  as  fixed  by 
defendants,  upon  the  ground.  After  tbe 
building  was  about  completed,  the  city  of 
Seattle  notified  defmdants  that  the  front  of 
the  building  was  located  about  five  feet  in 
the  street,  and  be  was  notified  to  remove  tbe 
building.  Plaintiff  thereupon  notified  the 
defendants  of  this  fact,  and  demanded  that 
they  move  the  building  bade  onto  tbe  lot. 
Defendants  refused  to  do  so,  and  plaintiff 
moved  tbe  building  at  a  coat  of  $1,267.50. 
This  action  was  bnragbt  to  recover  that  sum 
and  other  damages.  The  Judgment  was  en- 
tered tor  the  reasonable  cost  of  removal. 

[1]  Counsel  for  appellant  seem  to  concede 
that  a  mistaken  surv^  would  Involve  tbe 
surveyor  In  liability  for  damages  directly  due 
to  the  mistake,  such  as  tbe  cost  of  a  correct 
survey.  But  It  Is  argued  that  the  damages 
here  claimed  are  special  and  beyond  the 
power  of  the  surveyor  to  llmIL  It  Is  no 
doubt  true  that  the  owner  may  have  in  mind 
the  construction  of  a  cheap  building,  and  so 
Inform  the  surveyor  at  the  time  the  survey 
Is  ordered,  and  afterwards  change  his  mind 
and  construct  a  large  stone,  steel,  or  other 
expensive  building.  In  such  case  tbe  sur- 
veyor might  not  be  liable  for  the  damages  to 
the  expensive  building  upon  a  mistaken  loca- 
tion, caused  by  an  erroneous  survey,  because 
tbe  nrrey  was  not  made  In  conten^latlan  <a 


such  building.  But  It  seems  dear,  where  the 
survey  is  made  with  reference  to  a  particu- 
lar building  or  use  to  which  the  lot  Is  put, 
the  surveyor  would  be  liable  for  tbe  damages 
naturally  flowing  from  his  error,  because  the 
parties  had  that  use  In  contemplation.  Sedro 
Veneer  Co.  v.  Kwapll,  113  Pac.  1100;  Com- 
missioner of  Highways  v.  Beebe,  56  Mleh. 
137,  20  N.  W.  826.  Tbe  building  erected  in 
this  case  was  not  an  expensive  building  of 
Its  kind.  While  the  character  of  the  build- 
ing was  not  discussed,  it  was  stated  to  be  an 
apartment  house,  and  the  buildbig  construct- 
ed appears  to  bavc  been  tbe  ordinary  kind  of 
such  bouses. 

[2]  It  is  also  argued  that  the  trial  court 
erred  In  striking  a  portion  of  the  answer,  to 
the  effect  that  It  was  the  custom  to  guaran- 
tee the  accuracy  of  surveys  by  certificate,  for 
which  a  larger  fee  was  charged  than  in 
cases  where  the  boundaries  are  ascertained 
without  reference  to  tbe  Improvement  of  the 
lot,  and  that  the  survey  made  in  this  case 
was  of  tbe  latter  kind,  and  the  smaller  fee 
was  charged;  and  also  that  tbe  court  erred 
In  excluding  evidence  to  the  same  effect. 
We  think  the  court  properly  excluded  such 
evidence.  It  was  conceded  upon  the  trial 
that  the  defendants  were  employed  to  make 
an  accurate  survey,  whether  they  gave  a 
certificate  or  not,  or  received  a  large  or 
small  fee.  Whether  they  gave  a  certificate 
or  not,  or  whether  they  received  a  large  or 
small  fee,  would  not  change  tbe  liability  so 
as  to  relieve  them  from  n^lgence.  Tbe 
contract  of  employment  was  definite  and 
certain,  to  the  effect  that  they  would  make 
an  accurate  survey;  and  it  was  known  that 
the  survey  was  for  the  purpose  of  erecting 
an  apartment  bouse  upon  tbe  lot  The  cus- 
tom of  giving  a  certificate,  for  which  a  high- 
er price  was  charged,  would  be  wholly 
immaterial  In  such  case.  Sncb  certificate 
might  operate  as  an  assurance  of  accuracy, 
and  render  tbe  surveyor  liable  on  account  of 
a  mistake  or  error  to  re^>ond  In  damages  for 
any  building,  however  expensive,  whether 
erected  with  or  without  knowledge  of  Its 
character.  But,  where  It  is  shown  that  the 
surveyor  knows  the  character  of  tbe  building 
for  which  the  survey  Is  made,  the  custom 
alleged  would  not  relieve  him  from  liabllUy. 

[8]  It  is  argued  that  the  evidence  shows 
that  the  defendant  used  due  care.  It  la  ad- 
mitted that  a  wrong  survey  was  made.  It 
was  shown  that  the  defendants,  or  the  agent 
who  actually  did  the  work  on  the  ground, 
overlooked  the  parking  strip,  or  misread  tbe 
figures  upon  tbe  chain,  and  that  tn  this  way 
the  mistake  occurred.  This  was  clearly  not 
dne  carew 

The  judgment  Is  afflrmed. 

DUNBAR,  C.  J.,  and  PAREBB,  FULLBB- 
TON,  and  GOSX;  JJ^  concur. 
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KUEHL  et  ol.  t.  SCOTT  et  aL 

(Supreme  Coart  of  WashingtoQ.    Dec  20, 
1011.) 

1.  YBNDOB    1.HD    PUBCHASBB    (|    S4*)— COK- 
TBACT— RmCISSION— FEAU  D . 

Where  complainants  purchaaeci  a  lot  from 
defendants  on  their  misrepresentation  that  a 
street  on  which  it  fronted,  and  which  fur- 
nished the  sole  means  of  outlet  therefrom, 
was  25  feet  wide,  when,  In  fact,  the  street 
was  QDopened,  and  was  only  15  feet  wide, 
sach  misrepresentation  was  sufficiently  mate- 
rial to  entitle  plaintiffs  to  rescind  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  |  39;  Dee.  Dif.  |  84.*] 

2.  Vendob  and  Pubobaseb  ({  lis*)— Fraud 
— RiOHT  TO  BesoiND— Default. 

Where  a  contract  for  the  sale  of  real  es- 
tate provided  that  on  the  vendee's  default  in 
payments  the  contract  could  be  terminated 
''at  the  election  of*  the  vendors,  the  vendees 
were  entitled  to  rescind  the  contract  for 
fraud,  tboafffa  in  default  as  to  the  first  semi- 
annual iatcrest  payment;  no  steps  havlnc 
been  taken  by  ue  vendors  to  terminate  the 
contract. 

[Ed.  Note.— For  other  caseB,  see  Vendor  and 
Purchaser,  Dec  Dig.  |  118.*] 

Department  1.  Aiipeal  from  Superior  Gourt, 
King  Connty;  Boyd  J.  Tallman,  Judge. 

Action  1^  Qiarlie  Knehl  and  anotbw 
against  F.  H.  Scott  and  anoQier.  Judgment 
for  complainants,  and  defendanta  appeal. 
Affirmed. 

Sheldon  &  Jones,  for  appellants.  Brady  & 
Bammena  and  T.  B.  McMartiiif  for  reapraid- 

PABKEB,  J.  This  Is  an  action  for  reeds- 
slon  of  a  land  purchase  contract  and  recov- 
ery of  the  amotmt  paid  upon  the  purchase 
price  and  the  amount  expended  in  improving 
the  land.  The  plaintiffs  rest  their  right  of 
rescission  upon  alleged  false  representations 
made  to  them  by  the  defendants  as  to  the 
location  of  the  north  boundary  line  of  the 
land,  and  as  to  the  width  of  the  street  along 
that  line.  From  a  Judgment  in  favor  of  tlie 
plaintiffs,  the  defendants  have  appealed. 

[1]  On  December  1,  1009.  appellants  enter- 
ed Into  a  contract  with  reapondoitB  for  the 
sale  of  a  tract  of  land  in  Seattle,  fronting  88 
feet  on  the  south  side  of  North  Seventieth 
street  and  extending  south  therefrom  150 
feet  The  agreed  purchase  pries  was  fl,300, 
of  which  $200  was  paid  in  caiOi,  and  the  bal- 
ance of  $1400  was  to  be  paid  December  1, 
IdlO,  with  7  per  cent  Interest,  pa^ble  semi- 
annually.  The  contract  contained  the  usual 
forfeiture  clause,  by  which  all  rights  of  re- 
spondentB  aa  purchasers  under  the  contract 
should  be  forfeited,  Including  all  sums  paid 
on  the  purchase  price,  upon  the  foilure  to 
make  payments  (tf  principal  or  Interest  aa 
therein  agreed,  "at  Qie  election  of*  appellantB. 
BovKmdents  claim  that  prior  to  entering  into 
tiie  contract,  and  as  an  Inducement  to  their 
purchasing  the  land,  appellants  represented 


and  stated  to  them  tJiat  Seventieth  street, 
upon  which  the  land  fronted,  was  26  feet 
wide,  when,  In  fact,  it  is  only  15  feet  wide. 
This  Is  the  principal  folse  representation  in- 
volved, and  the  one  ui>on  which  the  learned 
trial  court  rested  its  dedslra  in  resptmdents* 
favor,  as  Indicated  by  its  oral  decUon.  The 
court  made  no  formal  findings.  The  evidence 
shows  that  there  Is  no  outlet  from  the  land, 
other  than  over  Seventieth  street;  hence  the 
width  of  that  street  materially  affects  the 
value  and  desirability  of  the  land.  This  is 
particularly  tme  when  Qie  width  of  that 
street  Is  reduced  to  the  very  narrow  width  of 
15  feet  At  the  time  of  the  maUng  of  the 
contract  the  street  was  not  Improved,  so  as 
to  in  any  manner  Indicate  Its  width,  and  re- 
spondents had  then  no  means  of  readily  as- 
certaining its  true  width,  and  had  no  reason 
to  doubt  the  representations  made  to  th«n 
by  appellaiUs.  The  evidence  Is  not  mtlre- 
ly  free  from  conflict  touching  the  nature  of 
the  r^jiresaitatlons  aa  to  the  width  of  the 
atreet  but  a  careful  revlev  of  the  entire 
evldoioe  convinces  us  that  it  preponderates 
In  fovor  of  respondutar  oontentkms.  We  are 
of  the  opinion  that  these  facts  sustain  re- 
spondents' claim  of  resdssion  of  the  oontract, 
under  oar  formor  holdings.  Best  v.  Offl^, 
59  Wash.  466, 110  Pac.  17, 80  U  B.  A.  (N.  S.)  66. 

[2]  It  is  oontmded  In  behalf  of  appdlants 
tliat  respmidents  were  In  default  in  the  pay- 
ment  of  interest  at  the  time  of  the  com- 
menoemoit  of  this  actton,  and  thertfore  are 
not  In  a  position  to  <dalm  resdssion  ot  the 
contract  In  support  of  this  contaitlon  coun- 
sel rely  upon  Reddish  v.  Smltii,  10  Wash. 
178,  38  Pac.  IOCS.  45  Am.  St  Bep.  781,  where 
the  gaieral  role  Is  stated  that  "a  party  who 
Is  In  default  will  not  be  allowed  to  rescind 
a  contract"  While  that  statement  of  the 
rule  was  applicable  to  that  <»se,  it  is  sub- 
ject to  some  quallflcationa  as  applied  to  this 
case.  That  case  involved  an  attempt  to  re- 
scind, by  the  purchaser,  after  defttnlt  in  pay- 
ments, and  after  an  election  by  the  s^er  to 
claim  a  forfeiture  under  the  terms  of  the 
contract  It  was  In  effect  an  attempt  to  re- 
scind and  reclaim  the  portitm  of  the  purchase 
money  paid  by  the  purchaser,  after  all  his 
rights  under  the  contract  were  at  an  end. 
There  was  in  fact  no  longer  any  contract  to 
rescind.  In  this  ^ase  there  may  have  been  a 
technical  default  in  payment  of  the  first 
semiannual  Interest  though  there  are  dr- 
cunistances  shown  In  the  record  rendering 
even  that  doubtful;  hut  appdlants  had  not 
then  elected  to  claim  a  forfeiture.  Indeed, 
they  do  not  appear  to  have  claimed  a  for- 
f^ture  even  yet  so  for  as  this  record  shows. 
It  is  manifest  that  the  contract  was  in  full 
force  at  the  time  resptmdents  claimed  re- 
scission thoreof,  which  was  soon  after  the 
first  semiannual  interest  became  due.  ^nUa 
action  was  commenced  In  September,  1910. 
some  three  months  before  the  deferred  pay- 


•Fte  etbar  nam  sm  mdm  tople  and  smUw  NUHBSR  Id  Dee.  Dig.  *  Am.  Dig.  Key  Ns.  BsriM  *  Rap'r  Uttans 


Digitized  by 


Google 


Waab.) 


MAIXETT  T.  SEATTLE.  B.  A  S.  BT.  €X>. 


743 


inent  of  fl,100  on  the  principal  became  doe. 
If  reepoDdenta  had  tbe  right  to  reednd  be- 
cauw  of  the  false  representations  of  appel- 
lants at  tbe  time  of  entering  Into  the  con- 
tract, they  snrely  were  not  required  to  make 
payments  on  tbe  contract  to  keep  their  re- 
scission right  alive,  providing  they  promptly 
sought  rescission  upon  discovery  of  (lie  fal- 
sity of  the  appellants*  representatlcais,  which 
we  think  th^  did  in  this  case.  Bad  appet- 
lanls  sought  a  forfeltnre  of  respondents' 
rights  nnder  the  contract  becaose  of  the  de- 
fatilt,  before  resdsslim  ms  claimed  by  re- 
spondents, the  rights  of  the  parties  to  this 
controversy  might  be  difCerentt  though  we 
express  no  <q)lnlon  as  to  what  their  rights 
would  thai  be. 

It  la  imneoessary  to  notice  the  other  at 
leged  false  representatloDS,  since  the  one 
relating  to  the  width  of  Seventieth  street; 
we  tUnk,  Is  soffldently  provai  and  of  snffl* 
dent  consequence  to  support  the  Judgment 
It  la  clear  that  there  la  no  error  In  the 
amount  of  the  judgment 

Tbe  Judgmmt  is  affirmed. 

DUNBAR,  0.  J.,  and  MOUNT  and  GOSB. 
JJ.,  concur. 


MALLETT  v.  SEATTLE},  R.  ft  S.  BY.  GO. 

(Supreme  Court  of  Washlniton.    Dee.  16, 

1911.) 

1.  Appeal  ahd  Ebbob  (|  866* )  —Review— 
JuDoifENT  OF  Nonsuit. 

In  determining  whether  the  trial  court 
erred  In  denying  a  motion  for  nonsuit,  ,tbe 
appellate  court  may  only  consider  plaintifTs 
evidence. 

[Ed.  Note.— For  other  caseB,  see  Appeal  and 
Error,  Cent  Dig.  H  8467-S47S:  Dee.  Dig.  f 
866.*] 

2.  Stbbit  Bailboada  (I  98*)— l2rjimiB»<- 

OOHTBIBVTOBT  NEOLIOEnOB. 

If  one  uaing  a  street  car  track  knew,  or 
in  the  exercise  of  ordinary  care  should  have 
known,  that  a  car  was  approachtn?  in  front 
or  behind,  he  was  bound  to  avoid  the  danger. 

[Ed.  Note.— For  other  cases,  see  Street 
Railroads.  Cent  Dig.  H  204r-208;  Dec.  Dig. 

8.  Stbeet  Railboads   (S  98*)  —  Injubixs— 

CONTBIBUTOBT  NEGUQKNCK  —  CABB  Bl- 
qUIBED. 

One  walking  on  a  street  car  track  in  a 
dty  was  not  required  to  use  the  same  degree 

of  care  as  if  upon  a  private  way,  or  upon  a 
steam  railroad,  not  being  a  trespasser. 

[Ed.  Note^For  other  cases,  see  Street 
Railroads.  Cent  Dig.  H  201-208;  Dee.  Dig. 
I  98.*] 

4.  Stbot  RAiutOADs  (I  117*)— Iirjtnnxs— 
Jdbt  QuxsnoR  —  Coktbibutobt  Neozj- 

QENCE. 

Plaintiff,  when  Injured,  was  walking  north 
on  the  westerly  track  of  a  street  car  com- 
pany; it  being  the  custom  of  pedestrians  to 
use  the  tracks  In  going  north  from  a  certain 
streeL  The  day  was  bright  and  the  way  dry. 
He  bad  walked  some  40  or  60  feet  between 
the  rails,  or  between  the  tracks,  when  he  saw 
t  ear  coming  from  the  north,  and  crossed  to 


the  easterly  track,  and  after  the  car  passed 

looked  back,  but  saw  no  car  coming  upon  that 
track,  which  was  used  only  by  north-bound 
cars.  Plaintiff  continued  to  walk  north  on  the 
easterly  track,  and  after  he  had  gone  about 
SO  or  40  feet  he  heard  a  shout  and  a  bell, 
and  was  run  over  by  a  north-bound  car  before 
he  could  get  off  the  track.  The  tracks  were 
level  and  straight,  so  that  a  car  could  be 
seen  to  tbe  south  from  the  street  near  where 
plaintiff  started  about  900  feet  and  north 
at  least  SOO  feet.  Held,  that  whether  phdn- 
tiff  should  have  seen  tbe  car  in  time  to  have 
gotten  off  the  track  was  for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Street 
Railroads,  Cent  Dig.  ||  23^-257;  Dec.  Dig.  S 
117.*] 

0.  STBEBI   BaILBOADS    (I    93*)  —  iNJimES- 
NEOLIGENCE— WABNINQ. 

A  motormon  is  rer[uired,  in  tbe  exercise 

of  ordinary  care,  to  give  a  timely  alarm  to 

warn  a  pedestrian  on  the  track  of  the  ap- 

proaok  of  the  car. 
[Ed.  Notev— For   other  cases,   see  Street 

Ballroads,  Cent  Dig.  H  195-200;  Dec.  Dig.  S 

93.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  J.  T.  Bonald,  Judge. 

Action  by  Richard  Mallett  against  tbe 
Seattle,  Renton  &  Southern  Railway  Com- 
pany. From  a  Judgment  for  xdalntU^  de- 
fendant appeals.  Affirmed. 

WUl  H.  Thompson  and  Morris  B.  Sachs, 
for  appellant.  Heber  HcHu^  and  John  T. 
Casey,  for  respondent 

MOUNT,  J.  Actl<ni  for  personal  Injuries. 
The  plaintiff  was  atrudc  by  one  of  defend- 
ant's cars,  rnnniiv  upon  the  easterly  track 
of  a  double-tradE  electric  line  <m  Rainier 
avenue,  In  the  southerly  part  of  Seattle^  His 
left  leg  was  brokoi,  and  be  received  other 
injuries.  The  case  was  tried  to  a  jQry.  At 
tbe  close  of  tbe  plalntllTa  evidence,  a  motion 
for  a  nonsuit  was  made  and  denied.  At  tbe 
close  <tf  all  the  evidence,  the  case  was  snb- 
mltted  to  a  Jury,  and  a  verdict  was  remdered 
for  the  plaintiff.  Tbe  moUon  for  new  trial 
was  made  and  denied,  and  Judgment  follow- 
ed. This  appeal  is  prosecuted  by  the  defend- 
ant from  that  Judgment 

Two  assignments  of  uror  are  made;  (1) 
That  the  court  erred  in  buying  defendant's 
motion  for  a  nonsuit;  (2)  that  the  court 
erred  In  overruling  defendant's  motion  for  a 
new  trlaL 

[1]  In  considering  the  first  assignment,  we 
must  take  the  evidmce  offered  In  behalf  of 
the  plaintiff  as  tbe  facts  In  the  case.  It  ap- 
pears therefrom  that  tbe  defendant  main- 
tains a  double-track  electric  street  railway 
upon  Rainier  avenue  fnm  south  of  Court 
street  north.  This  avoine  extends  in  a 
northerly  and  southerly  direction.  On  the 
east  side,  the  av«iue  was  paved  or  covered 
with  planking  16  feet  in  width,  for  street 
travel.  There  were  no  sidewalks  for  pedes- 
trians upon  elthw  aide  of  the  avenue.  Tlils 
planking  abutted  up  to  tbe  lower  part  of  the 
ties  of  the  easterly  track  of  the  street  rall- 
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way.  The  two  tracks  of  the  railway  were 
some  12  Inches,  or  possibly  more,  higher  thau 
the  planking.  Between  the  two  tracks,  the 
ground  was  uneven.  On  the  easterly  side  of 
the  tracks,  the  street  was  not  Improved  or 
used.  It  was  the  custom  of  pedestrians  liv- 
ing south  of  Court  street  to  use  the  tracks 
for  travel  to  the  north.  On  the  afternoon 
of  August  4,  1908,  the  plaintiff  Intended  to 
go  from  C!ourt  street  to  the  post  office,  about 
a  blodc  north.  He  entered  upon  the  westerly 
track  of  the  railway.  The  day  was  dear 
and  bright,  and  the  way  was  dry.  He  trav- 
eled some  40  or  60  feet,  either  between  the 
rails  of  the  westerly  track,  or  between  the 
two  tracks,  when  he  saw  a  car  coming  to- 
ward him  from  the  north.  He  thereupon 
crosB^  over  to  the  easterly  track.  After 
this  car  passed,  be  looked  back  toward  the 
south,  but  saw  no  car  upon  the  easterly 
track.  At  that  point  the  cars  going  south 
occupied  the  westerly  track,  and  those  going 
north  occupied  the  easterly  track.  The 
tracks  were  level  and  straight,  so  that  one 
could  see  a  car  from  Court  street  south 
about  000  feet,  and  north  300  feet,  possibly 
more.  After  plaintlflT  crossed  over  onto  the 
easterly  track,  he  proceeded  to  walk  nortb 
on  the  track.  When  he  had  gone  a  short 
dlsunce,  probably  SO  or  40  feet,  he  heard  a 
shout  and  a  bell,  and  turning  to  the  right 
saw  a  north-bound  car  so  close  upon  him 
that  he  did  not  have  time  to  escape  from 
the  track.  The  car  struck  him,  and  threw 
him  to  the  planked  part  of  the  street.  He 
was  rendered  unconscious.  The  car  was 
stopped,  so  that  the  rear  platform  of  the  car 
was  opposite  where  he  lay.  There  was  evi- 
dence that  the  car  which  struck  the  plain- 
tiff was  mnnlng  very  fast  One  witness  put 
the  speed  at  30  miles  per  hour.  This  esti- 
mate»  we  think,  was  much  exaggerated. 

[2]  Goonsel  for  appellant  argue  that  the 
street  car  track  was  of  Itself  a  danger  slg- 
nal»  and  that  the  plaintiff  In  using  the  same 
as  a  footpath  was  obliged  to  use  bis  senses 
and  keep  out  of  the  way  of  approaching 
cars.  It  Is  no  doubt  true  that  the  plaintiff 
was  obliged  to  use  his  senses,  and  If  he 
Icnew,  or  In  the  exercise  of  ordinary  care 
should  have  known,  that  a  car  was  coming 
down  upon  him,  either  In  front  or  from  be- 
hind, it  was  his  duty  to  avoid  danger, 

[3]  The  defendant  was  not  a  trespasser. 
He  was  rightfully  In  the  street  and  upon 
the  track.  And,  while  he  was  required  to 
use  his  senses  and  take  notice  of  the  fact 
that  cars  were  in  use  upon  the  street  tali- 
way  tracks,  he  was  not  required  to  use  the 
same  degree  of  care  as  a  man  upon  a  pri- 
vate way,  or  upon  a  steam  railway.  Chls- 
bolm  T,  SeatUe  Electric  Co,,  27  Wash.  237. 
67  Pac.  601,  In  that  case  we  said :  "  •  •  • 
It  la  a  well-established  rule  of  law  that  a 
pedestrian  is  not  charged  with  the  n^ligeuce 
of  street  car  operators,  but  that  he  is  Justi- 
fied in  basing  his  calculations  and  ordering 
his  movements  on  the  assumption  tbat  the 
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car  will  be  operated,  not  only  In  ecAfonnlty 
with  local  laws  regulating  It,  but  with  the 
highest  d^ee  of  can  and  a  due  regard  for 
the  safety  of  the  travtflng  pnbUc,  who  are 
equally  with  it  entitled  to  use  of  the  Btreets." 
And  in  Skinner  v.  Taooma  Railway  A  Power 
Co.,  46  Wash.  122,  89  Pac.  488,  we  said: 
"If  the  motorman  sees  a  clear  track,  and 
has  no  occasion  to  atop,  and  no  reiuon  to 
anticipate  danger  to  another,  It  would  not 
be  negligence  to  maintain  the  usual  rate  of 
speed,  even  over  a  crossing.  But  if  he  sees, 
or  ought  to  see,  persons  or  Tehlcles  thereon, 
not  able  to  get  out  of  bis  way  readily,  it 
would  certainly  be  negligence  not  to  have 
such  control  of  his  cav  as  to  be  able  to  stop 
before  reaching  such  crossing." 

[4,  $]  We  think  this  rule  applies  In  this 
case.  The  plaintiff,  according  to  his  testi- 
mony, was  walking  upon  the  street  car 
track.  He  got  out  of  the  way  of  a  car  com- 
ing toward  him  In  front  After  that  car 
passed  by  him,  he  looked  down  the  track 
behind  him,  and  saw  no  car  coming.  The 
car  which  a  little  later  struck  him  was  no 
doubt  somewhere  near  the  car  which  had 
Just  passed  him.  The  question  whether  he 
should  have  seen  this  car  depraids,  of  course, 
upon  the  distance  it  was  away,  and  was,  we 
think,  a  question  for  the  Jury.  But  certain- 
ly, if  the  plaintiff  was  walking  upon  the 
track  with  bis  back  to  the  on-coming  car, 
he  was  In  plain  view  of  the  motorman  who 
must  have  seen  him.  No  doubt  the  motor- 
man  had  a  right  to  suppose  that  the  plain- 
tiff would  clear  the  way  for  the  car  before 
the  car  reached  him;  but  It  was  Che  doty 
of  the  motorman  to  give  some  alarm,  so  as 
to  call  the  attention  of  a  man  of  ordinary 
senses  upon  the  track  to  the  fact  that  the 
car  was  approaching  him.  In  other  words, 
the  motorman  would  not  be  Justified  in  run- 
ning down  a  pedestrian  without  soaae  warn- 
ing In  time  for  the  pedestrian  to  «Bcap& 
Appellant  relies  npon  Fluhart  v,  Seattle  Elec- 
tric Co..  118  Pac.  61,  HellteseD  v.  Beattle 
Electric  Co,,  M  Wash.  278.  106  Pac  458, 
Coats  T,  Seattle  Electric  Co.,  39  Wash.  386, 
81  Pac.  830,  and  other  cases  of  that  char- 
acter.  These  were  all  crossing  cases,  when 
the  Injured  parties  placed  themselves  imme- 
diately In  front  of  cars  which  were  known, 
or  should  have  been  known,  to  be  approadir 
Ing.  These  cases  are  entirely  different  from 
this,  because  here,  if  the  plainUiU's  story  Is 
true,  he  was  run  down  without  warning 
givra  In  time  for  escape,  and  without  knowl- 
edge of  the  approach  of  the  car.  We  think 
the  questions  of  n^llgence  Of  Uie  defendant 
and  of  the  plalntlfl  were  for  the  Jury. 

Appellant  argues  upon  the  second  assign- 
ment of  error  tltat  the  whole  evidence  shows 
tbat  the  plaintiff  is  not  entitled  to  recover, 
and  therefore  the  court  should  have  granted 
a  new  trial  The  evldeaoe  on  behalf  of  the 
defendant  tends  to  sholr  tlltft  the  pMltiff 
was  returning  from  the  post  (ffllee,  URead 
of  going  there ;  that  he  was  travellns  aootht 
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instettd  of  north;  tbat  wu  walking  won 
ttae  i^uiked  part  of  ihe  street  to  the  east 
of  the  east  raUvar  track,  facing  the  on-com- 
ing car,  in  a  place  of  perfect  safety;  that. 
Just  befbre  the  car  reached  him.  be  tamed 
to  his  rl^t  and  attonpted  to  st^  with  his 
left  foot  npon  the  trade  almost  immediately 
In  front  of  the  car;  that  the  bell  was  sound- 
ed, and  the  motomiBn  and  a  passenger  up- 
on  the  car  called  loudly  to  him.  The  motor 
was  reversed,  but  plaintiff,  being  so  <dose  to 
the  car,  was  struck  and  injured  when  there 
was  no  (vportuolty  to  stop  the  car.  There 
is  ample  evidence  and  circumstances  in  the 
'record  to  show  that  the  injury  occurred  In 
that  way.  If  It  did  so  occur,  the  defendant 
was  not  liable  under  the  cases  cited  by  ap- 
pellant and  noticed  above.  This  is  a  case 
where  the  jury  must  discredit  the  whole  of 
the  evidence  on  one  side  or  the  other,  in  so 
far  as  It  relates  to  the  manner  of  the  in- 
Jury.  If  the  truth  Is  as  related  by  witness- 
es (or  the  defendant,  plaintiff  was  clearly 
not  entitled  to  recover.  The  question  was 
one  for  the  Jury,  and  the  Jury  having  found 
for  the  plaintiff,  and,  the  trial  court  having 
refused  to  exercise  his  discretion  and  grant 
a  new  trial,  as  he  might  have  done,  we  feel 
that  we  are  not  Justified  in  doing  so. 
The  Jodgment  la  therefore  affirmed. 

DT7NBAR,  G.  J.,  and  PARKBB,  rOUJlB- 
TON,  and  OOSB,  JJ.,  concur. 


MORIN  V.  UORIN. 

(Sivreme  Oonrt  of  Washington.   Dee.  2(k. 

1911.) 

1.  Z>ivoBOB  a  803*)  —  Custody  of  Minob 
Cbiu>— FrTNEBS  or  Fatheb. 

On  application  by  a  divorced  husband  for 
modification  of  the  decree  so  as  to  give  him 
custody  of  a,  minor  child,  the  mother  hav- 
ing been  committed  to  an  insane  asylum  since 
the  decree,  evidence  IMd  to  show  his  fitness  to 
have  custody,  overcomieg  the  presumption  of 
unfitness  arising  from  a  denial  to  him  of  ens- 
tody  when  the  original  decree  was  entered  nine 
months  before. 

[Ed.  Note.— 1IV)r  other  casM,  see  Divorce, 
Cent.  Dig.  H  T93-796 ;  Dec.  Dig.  |  S03.*l 

2.  DiTOBCB   (8  303*)— CUBTODT  ow  Kiiroii 
Child— Fitness  of  Fathib. 

On  a  divorced  wife  becoming  insane,  the 
husband  Is  entitled  to  custody  of  a  minor  child 
as  against  the  wUe*s  parents,  to  whom  custody 
was  temporarily  awaided,  unless  he  Is  unfit  to 
have  custody. 

[Ed.  Note.— For  other  cases,  see  IMvoroe, 
Cent.  Dig.  H  708-796;  DeeTDig-  1  803.*] 

Department  1.  Appeal  ftom  Superior  Court. 
Kitsap  Gonnty;  John  B.  Yafcey,  Judge. 

Actlcdi  Hatiel  J.  Koirbi  against  Saul  J. 
Mortn.  From  an  order  refoBliig  to  modify 
an  orlfttoal  decree,  defendant  appeals.  Re- 
raved,  with  instructiona. 

^rr  A  McCord  and  W.  L.  Bead,  for  ap- 
pellant  Jas.  W.  Garr,  for  reqMmdent 


PARKER,  J.  t1]  1^  1>  ft  oootroversy 
over  the  custody  ot  a  <diild  now  about  eight 
years  oiA.  The  defwdant,  the  father  of  the 
child,  has  appealed  to  this  court  from  an  or- 
der of  the  superior  court  for  Kitsap  county, 
denying  his  petition  for  the  modification  of 
the  decree  rendered  by  that  court.  May  20, 
1610,  In  this  case,  divorcing  the  plaintiff 
from  him,  In  so  far  as  that  decree  deprived 
him  of  the  custody  of  this  child.  The  only 
portitms  of  the  divorce  decree  brought  here 
by  this  record  relate  to  the  monthly  allow- 
ance for  support  of  the  plaintiff  and  the 
child  and  to^the  custody  of  the  child.  It  la 
apparent,  however,  from  other  parts  of  the 
record  before  us  that  the  divorce  was  grant- 
ed upon  the  ground  of  the  croOlty  of  tlw 
defendant  to  the  plaintiff.  By  the  terms  of 
the  decree,  the  child  was  to  remain  the  ward 
of  the  court  until  further  order,  and  the 
court  then  placed  It  In  the  temporary  custody 
of  its  grandparents,  the  father  and  mother 
of  the  plaintiff.  This  was  done  evidently 
upon  the  theory  that  the  father  was  not  a 
proper  person  to  care  for  the  child  because 
of  his  acta  of  cruelty  to  tlie  mother,  and 
that  the  mothw  was  not  a  proper  person  to 
have  the  custody  of  the  child  because  of  her 
then  weakened  mental  condition.  The  plac- 
ing of  the  (iiild  In  the  custody  of  the  grand- 
parents did  not  deprive  the  mother  of  its 
society,  since  she  was  then,  and  expected  to 
e<mtlnue,  living  with  the  grandparents,  to 
whom  the  support  mon^,  both  for  her  and 
the  diUd.  was  by  the  decree  directed  to  be 
paid.  The  decree  gave  the  defendant  the 
right  to  vMt  tlie  (ddld  and  to  have  the 
dilld  visit  him  at  reasonable  times.  There- 
after, tn  July,  1910^  tlie  plaintiff  waa  adjudg- 
ed Insane  by  the  siqMlor  court  for  Kitsap 
connty,  and  committed  to  the  Western  Waah> 
Ington  Hospital  for  the  Insane  at  Stdlacoom. 
Thereafter  defendant  filed  his  petttlon  for  the 
custody  of  the  chUd,  and  to  be  rdleved  from 
paying  to  the  grandparents  tta  allowance 
for  its  and  the  mother's  sopport.  The  oonrt 
then  appointed  James  W.  C&rt,  as  guardian 
ad  Uton,  to  Te!present  the  plaintiff  upon  the 
hearing  of  the  petition,  and  Uiereupon  an  an- 
swer to  the  petition  was  filed  by  hUn.  On 
March  9,  1911,  over  nine  months  after  the 
rendering  of  the  original  decree  denying  the 
defendant  the  custody  ot  ttae  child,  the  Is- 
sues thus  made  came  on  lEor  trtal.  We  note 
the  length  of  this  period  between  the  grant- 
ing of  the  original  decree  and  this  ^i^wr'ng, 
because  It  Is  upon  the  conditions  existing 
during  this  polod  that  the  rights  of  tlte  de- 
Cendant  to  the  Child  largdy  depend.  That 
Is,  he  iiaust  show  such  changed  conditions 
and  metitorlous  qoallGcatlons  on  his  part, 
after  the  date  of  the  decree,  to  properly  care 
for  the  chnd,  as  will  overcome  the  pre- 
sumption agaln^  him  to  the  contrary  from 
the  decree  at  the  time  of  Ito  rendition. 


^Pw  oUwr  disss  >s>  ■ams  tepie  sga  iKthm  tWkOtlu,  in  Dm.  Dig.  *]|A.I>ls.««rNtt.-8«ri«s*B«»^r 
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The  evidence  piodaoed  npcm  Uie  hearing 
has  all  been  brought  here  statement  of 
facta,  and  from  It  the  following  appears: 
The  defendant  has  a  good  home  In  a  good 
residence  district  In  the  city  of  Seattle.  This 
home  consists  of  a  wtil-equlpped  residence 
which,  with  the  grounds  and  his  shop  on  the 
back  part  thereof,  la  worth  from  912,000  to 
$15,000,  and  la  within  a  idiort  distance  of  a 
public  school.  He  has  lived  In  this  home  for 
many  years.  It  represents  the  accumulation 
of  his  frugality  and  industry  aa  a  mechanic 
and  a  manuAicturer,  in  a  sduUI  way,  of  a 
saw  filing  and  setting  derto^  whldi  la  hla 
own  Invention.  Hla  wife  lived  at  this  home 
with  him  nutU  the  separation,  whoi  she 
went  to  the  home  of  her  parotta  in  Kitsap 
coonty,  and  soon  thereafter  commenced  this 
action  for  divorce.  After  the  separation,  he 
had  a  middle-aged  woman  at  his  home  as 
housekeeper,  who,  aa  such,  took  care  of  his 
borne  for  about  alz  months.  This  woman 
testified  to  hla  good  b^tlor  and  kindly  dis- 
position, especially  to  his  kindly  treatment  of 
his  child;  It  being  there  to  visit  the  father 
for  several  days  at  one  time  during  that 
period.  She  also  testified  that  he  was  a  lib- 
eral and  good  provider  for  the  home.  This 
housekeeper  ceased  to  work  for  the  defend- 
ant upon  his  niece  coming  to  live  with  him, 
which  was  about  the  last  of  August,  1910. 
Thereupon  his  niece  became  his  housekeeper, 
and  has  remained  such  ever  since.  She  Is  a 
young  woman  about  20  years  old.  She  Is  the 
oldest  of  a  family  of  several  children,  and 
lias  had  considerable  experience  in  assisting 
In  the  care  and  raising  of  her  younger  broth- 
ers and  sisters.  It  Is  very  evident  from  the 
testimony  of  her  neighbors,  who  are  well  ac- 
Qualnted  with  ber,  that  she  Is  a  very  com- 
petent housekeeper,  and  would  be  a  suitable 
person  to  assist  in  the  care  of  the  child.  The 
arrangement  between  her  and  the  defendant 
seems  to  contemplate  that  she  stay  with 
him  Indefinitely.  A  nephew  of  the  defendant 
also  lives  with  blm.  These  three  live  to- 
gether as  a  family.  Ttiis  niece  testifies  that 
the  defendant  Is  of  kindly  disposition,  and 
that  he  provides  well  for  his  home.  Also 
that  he  spends  his  time  at  his  home  when 
not  at  his  work.  Two  other  women  who  live 
near  the  defendant,  and  who  are  evidently 
Quite  well  acquainted  with  him  and  his 
niece,  testify  to  his  kindly  disposition  to- 
wards the  members  of  his  family,  and  also 
to  the  competency  of  his  niece  as  a  house- 
keeper and  one  suited  to  assist  in  the  care 
of  his  child.  Tliree  men  who  are  well  ac- 
quainted with  the  defendant  and  of  his 
habits  generally,  though  not  knowing  much 
of  his  home  life,  testify  that  he  is  indus- 
trious and  temperate,  and  of  good  reputation. 
All  of  this  testimony  touching  the  habits, 
disposition,  and  mode  of  life  of  the  defend- 
ant relate  to  his  conduct  since  the  granting 
of  the  decree  of  divorce,  when  he  was  de- 
prived of  the  custody  of  his  child.  It  is 
plain  from  the  whole  testimony  that  be 


loroa  bSa  diild  very  moch,  and  that  the 
child  has  an  egnal  affection  for  him.  At 
the  time  of  the  hearing,  the  motber  was 
stUl  in  the  hospital  for  the  Inaane,  and  the 
child  in  tlie  custody  of  its  grandparents. 
During  the  taUng  of  the  testimony  upon  this 
hearing,  counsd  for  the  defmdant  attempted 
to  show  the  sultablenees  of  the  defendant  to 
have  the  custody  of  his  child,  by  showing  his 
disposition  and  mode  of  life  aa  it  existed 
prior  to  the  granting  of  ttw  divorce;  but, 
upon  objection  of  the  guardian  ad  litem  for 
the  plaintiff,  the  court  declined  to  receive 
evidence  so  showing.  There  was  no  compe- 
tent evidence  offered  In  contradiction  of 
theae  tritnesses. 

In  order,  then,  to  determine  ttie  d^end- 
ant's  right  to  the  child  at  this  time,  we  hava 
the  changed  condition  of  the  plaintiff,  who 
la  no  longer  In  a  condition  that  she  can  pos- 
sibly have  the  comfort  and  aociety  of  her 
child,  and  the  nndisputed  evidence  of  theae 
witneaaea,  which,  atandlng  alone,  clearly 
showa  the  fitness  of  the  defoidant  to  have 
the  care  and  custody  of  hia  child.  Were  it 
not  for  Uie  presumption  ariaing  againat  him 
from  the  decree  of  the  divorce,  in  effect  ad- 
judging that  he  vras  not  at  that  time  a 
suitable  person  to  hare  the  custody  of  the 
chUd,  there  would  now  seem  to  be  no  ques- 
tion whatever  as  to  bis  rights  in  that  regard. 
It  la  not  an  easy  matter  to  measure  the 
weight  of  the  presumption  against  the  de- 
fendant as  to  his  fitness  to  have  the  care  of 
his  child,  arising  from  the  decree  adjudging 
him  to  be  unfit  at  the  time  of  ite  rendition. 
Of  course,  that  is  not  a  presumption  which 
he  could  overcome  by  good  conduct  on  his 
part  for  a  short  period  of  time  following  the 
entry  of  the  decree;  but  it  se^s  to  us  that 
his  good  conduct  of  the  nature  undisputably 
shown  by  this  evidence,  covering  a  continu- 
ous period  of  nine  months  following  the  en- 
try of  that  decree,  is  suflBclent  to  overcome 
the  presumption  arising  against  him  from 
the  decree  at  this  time,  giving  to  that  decree 
every  presumption  it  is  entitled  to  as  estab- 
lishing his  unfitness  at  the  time  of  its  rendi- 
tion. We  are  not  advised  of  the  nature  of 
the  defendant's  shortcomings  at  and  prior  to 
that  time.  At  the  instance  of  the  guardian 
ad  litem,  the  court  closed  the  door  to  Inquiry 
by  defendant's  counsel  upon  that  question. 
Under  such  drcumstancee,  we  are  not  Jus- 
tified in  presuming  that  plaintiff's  faults 
were  so  serious  that  they  have  not  become 
cured  by  this  nine  months  of  good  conduct, 
at  least  sufScleutly  to  call  for  a  modifica- 
tion of  the  decree  In  that  particular. 

[21  The  guardian  ad  litem  seems  to  wage 
this  contest,  in  some  degree  at  least,  upon 
the  theory  that  these  grandparente  have  some 
right  to  the  custody  of  this  child.  This  Is 
wholly  untenable.  They  were  only  given 
the  custody  of  the  child  aa  the  agent  of  the 
court,  and  cvct  then  only  temporarily,  with 
the  foil  knowledge  that  the  child  might  be 
taken  from  them  at  any  time.    The  legal 
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right  of  the  father  to  the  custody  of  this 
child,  since  the  mother  la  Insane,  and  there- 
fore cannot  enjoy  its  society,  is  beyond 
question,  unless  the  father  is  clearly  unfit 
to  have  Its  custody.  As  was  said  in  Re 
Neer,  20  Wash.  652,  655,  56  Pac.  383,  884: 
"He  has  the  natural  and  legal  right  to  the 
custody  and  control  of  the  children,  unless 
so  completely  unfit  for  such  duties  that  the 
welfare  of  the  children  themselves  impera- 
tively  demanded  another  disposition  of  their 
custody."  In  this  case  the  grandparents 
have  the  custody  of  the  child  by  authorit7 
of  the  order  of  the  court,  not  because  of  any 
Inherent  right  they  piMBess  to  hare  such 
custody.  Lovell  t.  House  of  Good  Shepherd, 
9  Wash.  410,  87  Pac.  660,  43  Am.  St  Rep. 
830;  Carey  v.  Hertel,  87  Wash.  27,  79  Pac. 
482.  Of  course  it  cannot  be  seriously  con- 
tended that  this  la  not  an  open  question. 
It  would  be  BO,  even  thoi^  the  decree  of 
diTorce  had  not  disposed  of  the  child  tem- 
porarily. The  possibility  of  changed  condi- 
tions after  such  a  decree  neeessarUy  leaves 
the  custody  of  cliUdrw  an  open  question. 

No  one  can  read  the  testimony  In  this  rec- 
ord, relating  to  the  habits  and  dteposition 
of  this  defendant  during  the  nine  months  fol- 
lowing the  rendition  of  ttw  divorce  decree 
depriving  him  of  tiie  custody  (UF  this  child, 
wltbont  concluding  that  he  Is  saitable  In 
every  way  to  have  Its  custody  and  rearing, 
unless  It  can  be  said  such  showing  Is  over- 
come by  the  presumptions  against  him  aris- 
ing from  the  decree,  holding  Qiat  then  he 
was  not  suitable  to  have  the  child's  custody. 
We  think  that  this  showing  so  clearly  over- 
comes that  presumption  that  the  learned  trial 
court  \ra8  In  ferror  In  declining  to  modify 
the  decree  as  prayed  for.  We  do  not  mean 
a  modification  now  made  in  conformity  with 
these  views  shall  close  the  question  of  his 
suitableness  to  have  the  custody  of  the 
child  any  more  than  the  decree  of  divorce 
closed  the  question  as  against  him.  Should 
the  wife  become  cured  of  her  present  afQlc- 
tlon,  so  that  It  becomes  practical  for  her  to 
enjoy  the  society  of  the  child,  It  may  be 
that  her  rights  will  then  call  fo^  another 
change.  Or,  should  the  defendant  become 
unsuitable,  that  may  also  call  for  another 
change.  But,  as  conditions  existed  at  the 
time  of  this  hearing,  with  no  one  having  an 
inherent  legal  right  to  the  child  other  than 
defendant,  and  his  suitableness  therefor  be- 
ing shown  as  we  have  indicated,  we  are  of 
the  opinion  that  he  should  be  awarded  the 
custody  of  the  child,  subject  to  such  changes 
as  subsequent  events  may  dictate. 

The  order  of  the  learned  trial  court  Is 
reversed,  with  directions  to  proceed  In  con- 
formity with  this  opinion.  The  defendant 
wUl  be  relieved  of  the  burdu  of  paying  al- 
lowanee  to  the  grandparmts,  except  for  the 
period  the  child  remains  in  their  custody. 


In  view  of  the  circumstances  of  this  case,  the 
defendant  will  recover  no  costs  upon  this 
appeal,  and  will  pay  to  the  guardian  ad  U< 
tern  the  costs  incurred  by  him  upon  this  ap> 
peal,  including  an  attorney's  fee  of  $50. 

DUNBAR.  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  60SB»  JJ.,  concur. 


MOHR  at  al.  v.  PIERCE  COUNTY  et  al, 

(Supreme  Court  of  Washington.   Dec.  20, 
1911.) 

1.  HIOHW1.TB  (i  169*)-^BSTBUCTIONS. 

Where  a  street  was  dedicated  to  a  county 
and  used  by  the  public  for  18  years,  until  ob- 
Btmcted  by  a  private  individual,  and  a  large 
sum  o(  money  had  been  expended  on  the  street, 
the  obstruction  wUl  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  ffighways. 
Cent  Dig.  H  ^  481.  486;  Dee.  DigTl  168.*] 

2.  Appeal  and  Ekbob  (|  1011*)— Findings— 
conclusi venkss. 

A  finding  on  cooflicting  evidence  will  not 
be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^roi^^CenL  IMg.  H  898^-8988;  Dec.  Dig.  | 

On  jtetitlon  for  rehearing.  Denied;  former 
opinion  in  part  withdrawn,  and  Judgment 
affirmed. 

For  former  opinion,  see  118  Pac.  321. 

PER  CURIAM.  A  rehearing  Is  asked  in 
this  case.  It  is  said:  "The  court  apparent- 
ly bas^  Its  decision  that  the  appellants  are 
not  now  entitled  to  maintain  this  action 
because  of  an  amendment  to  the  previous 
law,  which  amendiuent  was  passed  in  1000, 
and  which  amendment  Is:  'Provided,  how- 
ever, that  the  provision  of  this  section  was 
not  applied  to  any  highway,  street,  alley, 
or  other  public  place  dedicated  as  such  In 
any  plat  whether  the  land  Included  In  said 
plat  be  within  or  without  the  limits  of  any 
incorporated  city  or  town,  nor  to  any  lands 
conveyed  by  deed  to  the  state  or  to  any 
town,  dty,  or  county,  for  roads,  streets, 
alleys,  and  other  public  places.'  We  appre- 
hend that  this  court  did  not  ifttend  to  say, 
as  it  apparently  does  say  In  its  opinion,  that 
the  Legislature,  by  act  of  1009,  had  authority 
to  take  away  from  our  clients  the  title  to 
any  lands  wfaatsoevw.  If  we  had  any  rights 
in  that  land,  they  existed  long  prior  to  the 
legislative  act  of  1000,  and  they  are  to  be 
determined,  not  by  the  law  as  it  stood  in 
1909,  but  as  it  was  at  the  time  we  got  the 
UUe  to  this  land,  which  was  in  1895." 

Because  of  the  public  importance  of  the 
question  and  the  conception  on  the  part  of 
appellants  that  we  have  misapplied  the  stat- 
ute, we  liave  decided  to  withdraw  that  part 
of  our  opinion  which  rests  upon  the  statute 
of  1909  (Laws  1909,  c.  90),  reserving  our 
Judgment  until  such  time  as  the  construc- 
tion of  the  statute  is  necessarily  before  us. 
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Bat  this  conclusion  does  not  work  a  reT«raal 
or  warrant  a  r^earlng.  The  reference  to 
the  1909  statute.  In  onr  former  opinion, 
may  hare  been  inadvertent.  It  was  unnec- 
essary, in  any  event.  It  was  predicated 
upon  the  assumption  that  there  was  no 
title  in  Bppdlants. 

[1]  The  evidence  in  this  case  is  conflict- 
ing. np4m  the  whole  case  the  trial  Judge 
found  that,  in  the  year  1890,  the  street 
now  claimed  by  appellants  was  cleared  up, 
graded,  and  opened  for  public  nse,  and  that 
a  lai^e  sum  of  money  was  expended  thereon; 
that  the  road  was  dedicated  to  Pierce  coun- 
ty, and  that  it  was  open  for  public  use, 
and  used  by  the  pnbllc  from  the  spring  of 
1890  until  closed  by  plaintiffs,  who  con- 
structed a  fence  across  the  road  In  the  year 
1908;  and,  farther,  that  plaintiffs  had  no 
right,  title,  or  int^est  in  and  to  the  street 
or  pnbllc  hij^way  known  as  Lake  Boule- 
vard, which  at  the  time  of  the  trial  was 
declared  by  the  trial  court  to  be  a  legally 
established  highway  of  Pierce  county;  that 
the  obBtractl(HiB  erected  thereon  by  plain- 
tiffs were  maintained  without  any  right; 
and  that  they  should  be  enjoined  from  fur- 
ther obstructing  said  boulevard.  There  is 
evidence  to  sustain  these  findings. 

[2]  The  court  below  believed  the  witness- 
es of  the  respondents,  and  rejected  the  tes- 
timony offered  by  the  appellants.  The  evi- 
dence does  not  BO  prepondetate  one  way  or 
the  other  as  to  warrant  onr  interference. 
In  such  cases  it  has  been  the  uniform  prac- 
tice of  this  court  to  follow  the  Judgment 
of  the  trial  court. 

Rehearing  denied,  and  Judgm^t  affinned. 


VAN  TnNKLB  T.  MITCHUM  et  aL 

(Sapmaa  Court  of  Washingtm.   Dec.  20; 
Mil.) 

1.  GHATm.   MOBTOAQU    (|  90*)— RECOBD— 
FUJITQ. 

Bern.  &  BaL  Code,  |  3661,  provides  that 
every  (Aiattd  mortgage  withis  10  days  from 
ezecatioti  shin  be  m«  In  tiie  count?  an^tor's 
office  and  iudexed.  and  to  remain  on  file  for 
the  inBpection  of  toe  pnblic.  Section  8665  pro- 
videa  that  a  mortgage  given  to  secure  9990  at 
more,  eiduslve  of  costs  or  attorney's  fees, 
may  be  recorded  tend  indexed  with  like  force 
and  effect  as  if  the  act  bad  not  been  passed, 
and  such  mortgage  or  copy  must  be  Indexed 
as  required  by  the  act.  that,  where  a 

chattel  mortfffcge  described  in  section  8665  Is 
recorded,  filed,  and  indexed,  it  is  not  essential 
that  it  be  kept  on  file  to  constltnte  notice,  as 
reqaired  with  reference  to  mortgages  ffled  un- 
der section  8661. 

[Sd.  Note.— For  otber  cases*  see  Chattel 
Uortgagea.  Dee.  Dig.  «  8a*] 

2.  GsavtXL  SofMPMMs  d  199*)*^Taiafim— 
PearoMBOH. 

An  indemnity  mortgage  en  a  stock  of 

floods  wblch  permits  the  mortgagor  to  remain 
n  vossAslon,  and  a  parol  agt«emeBt  permits 
him  to  ^aVpiopHBte  vsrt  of  the  prooMds  of  the 


sale  of  the  property  to  reptenlsli  Oe  vbock,  and 
pay  ctrrrent  expeUM  of  tiw  bMiacui,  instead 
of  applying  all  of  the  proceeds  to  the  payment 
of  the  secured  indebtedness,  is  not  fraudulent 
as  to  other  creditors,  unless  the  mortgage  was 
given  to  aid  the  debtor  to  d^iand  such  other 
creditors. 

[Ed.  Note.— other  cases,  aee  Chattel 
Mortaages,  Gent  Dig.  H  407-U6;  Dec.  Dig.  | 
190.*] 

Deportmoit  1.  Appeal  from  Superior  Courts 
Lincoln  County;  C.  H.  Neal,  Judge. 

Action  by  L.  E.  Yan  Winkle,  as  recover  of 
the  Gordon-Throop-Wolfe  Company,  against 
A.  a.  Mitch um  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

H.  J.  Hibschman,  for  appellant  Herrit^ 
Oswald  tt  H^Tttt,  for  respondents. 

DUNBAR,  a  J.  The  complaint  to  which 
a  demurrer  was  aostalned,  alleged,  in  sub* 
stance,  that  Mitchum,  Green  ft  Adams,  as 
copartners,  were  conducting  a  bank  under 
the  name  of  Bank  of  Harringt<m;  that  the 
Insolvent  corporation  tor  which  appellant 
was  appointed  receiver  gave  the  said  Bank 
of  Harrington  a  chatted  mortgage  of  all  its 
personal  property,  which  mortgage  was  aft- ' 
erwards  recorded  in  the  proper  county,  bat 
that  neither  the  original  chattel  mortgage 
nor  a  copy  of  it  was  left  on  file  in  the  office 
of  the  county  auditor;  that  the  creditors 
named  in  the  complaint  as  having  presented 
their  claims  to  the  receiver  knew  nothing 
about  the  execution  and  delivery  of  the  mort- 
gage, and  had  no  notice  or  knowledge  regard- 
ing it;  that  afterwards  the  respondents  in- 
stituted foreclosure  proceedings  by  the  sum- 
mary methods  provided  by  statute,  and  that 
the  goods  were  sold  under  such  procedure: 
that  during  the  Interval  which  elapsed  be- 
tween the  execution  of  the  mortgage  and  the 
sheriff's  sale  the  Insolvent  corporation  was 
in  full  possession  of  all  the  property  de- 
scribed in  the  mortgage,  which  it  is  not  nec- 
essary to  describe  here;  that  it  used  and  sold 
the  merdiandlse  in  its  possession  after  a 
mortgage  was  given  in  the  regolar  course  of 
its  business,  purchasing  other  merchandise 
and  commingling  the  same,  etc;  tlmt  the 
creditors  named  sold  to  said  corporation  ma- 
terials, goods,  wares,  and  merchandise  of  the 
value  of  f 1,300,  which  claims  were  dne  and 
owing  at  the  time  the  appellant  was  ai^xtint 
ed  receiver  and  at  the  time  of  the  vertAca- 
tlon  of  the  complaint  asked  that  the  afore* 
said  mortgage  and  the  attempted  foredoeure 
thereof  and  sale  thereunder  be  adjudged  null 
and  void  and  held  for  nanght  as  agatest 
the  plaltttlff.  and  that  be  have  JudUpn«it  for 
the  delivery  to  him  of  all  property  deeolbed 
In  said  mortgage;  and  that  If  mtA  dettvery 
ODuld  not  be  nmde.  he  have  Ju^arait  asalnst 
the  defondants  for  the  fall  valae  tboseof, 
tagether  with  coats.  This  actisn  was  broaght 
tijr  tke  teeeiw  for  the  boneflt  of  tke  cred- 
ttDct.  Thia  la  «  aulDclait  vedtal  M  Oie  ai- 
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legations  of  tli«  ooctplatat  for  the  inKpoves 
of  the  detetmlnatkoti  ©I  this  case. 

There  are  two  main  contentioiu  relied  up- 
on by  the  appoUaot,  and  only  two  tlut  are 
dlecitssed  In  the  hrlet  A  thircl  argameat  la 
made,  to  the  effect  that  the  receiver  la  the 
proper  person  to  attack  the  validity  o|  the 
mortgage,  but  this  proposition  is  coofessed 
by  the  respond^nta,  and  It  is  not  necessary 
to  notice  it  her&  The  first  proposition  Is 
that  the  chattd  mortgage,  although  it  may 
be  recorded,*  must  also  be  left  on  file  in  the 
office  of  the  cotinty  auditor,  or  else  a  certified 
copy  of  it  must  be  left  on  file  there,  In  order 
to  be  notice  to  creditors;  and  that  simply 
recording  the  ctiattel  mortgage,  without  leav- 
ing It  on  file  or  leaving  a  certified  copy  there, 
does  not  constitute  notice.  The  second  is 
ttiat,  where  the  mortgagor  of  a  stodc  of  mer- 
chandise Is  allowed  to  remain  In  possession 
and  to  dispose  of  the  goods  In  the  ordinary 
course,  appropriating  the  proceeds  of  tiw 
sale  thereof  without  the  knowledge  and  con- 
sent of  the  mortgagee,  the  mortgage  is  void 
as  to  creditors.  On  the  first  proposition  it 
would  be  adding  sometUng  to  the  statute  to 
bold  that  the  mortgage  which  had  been  record- 
ed should  be  left  on  file  after  It  was  so  re- 
corded. Section  3661,  Rem.  &  Bal.  Code,  pro- 
vides: "Every  such  Instrument  [referring  to 
chattel  mortgages]  within  ten  days  from  the 
time  of  the  execution  thereof  shall  be  filed 
in  the  office  of  the  county  auditor  of  the 
county  In  which  the  mortgaged  property  Is 
situated,  and  such  auditor  shall  file  all  such 
instruments  when  presented  for  the  purpose, 
upon  the  payment  of  the  proper  fees  there- 
for, Indorse  thereon  the  time  of  reception, 
the  number  thereof,  and  shall  enter  In  a 
suitable  book  to  be  provided  by  him  at  the 
expense  of  his  county,  with  an  alphabetical 
Index  thereto,  used  exclusively  for  that  pur- 
pose, ruled  Into  separate  columns  with  ap- 
propriate heads.  The  time  of  filing,'  'Name 
of  mortgagor,'  'Name  of  mortgagee,'  'Date 
of  instrument,'  'Amount  secured.'  'Wl^  due,' 
and  "Date  of  release.'  An  Index  to  said  book 
shall  be  kept  In  the  manner  required  for 
Indexing  deeds  to  real  estate.  •  •  •  Such 
instrument  shall  remain  on  file  for  the  In- 
spection of  the  public."  If  this  were  the  only 
section  to  construe,  appellant's  contention 
would  undoubtedly  be  correct,  the  direction 
being  definite  and  certain,  and  for  the  very 
good  reason  that,  If  the  mortgage  did  not 
remain  Qn  file,  there  would  be  no  notice 
whatever  of  what  the  mortgage  contained, 
as  there  is  no  record  of  It.  But  section  3665 
provides  as  follows:  "A  mortgage  given  to 
secure  the  sum  of  $300  or  more  exclusive  of 
interest,  costs,  and  attorney's  or  counsel  fees 
may  be  recorded  and  indexed  with  like  force 
and  effect  as  if  this  act  had  not  been  passed, 
but  snch  a  mortgage  or  a  copy  thereof  must 
also  be  filed  and  Indexed  as  required  by  this 
act"  This  has  reference  to  another  <da8s  of 

*r0r  other 


mortgages  with  a  method  fbr  giving  notice 
distinct  from  the  other.  Here  the  method  Is 
by  recording,  and  there  is  no  mandatory  pro- 
vision that  It  shall  remain  on  file  after  It  Is 
recorded,  presumably  for  the  reason  that  * 
there  la  no  necessity  for  it  bo  to  remain,  for 
it  would  add  nothing  to  the  notice  given 
by  the  record  provided  for.  It  is  true  that 
section  3665  jwovidea  that  a  copy  thereof 
must  also  be  filed  and  Indexed  as  required 
by  the  act,  hut  the  solicitude  of  the  statute 
in  that  regard  Is  directed  to  the  index,  and, 
of  conrse,  it  could  not  very  well  be  indexed 
unless  It  was  filed.  ^  But  the  statute  not  re- 
quiring It  to  be  kept  on  file,  as  in  section 
3661,  and,  there  beiiu;  no  benefit  to  fiow 
from  such  a  requirement,  we  are  not  in- 
clined to  Interpolate  the  requiremeits  Into 
the  statute  by  construction.  Hence  we  hold 
that  the  statutory  notice  was  complied  with. 

[2]  On  the  second  proposition  it  has  been 
the  law  of  this  state  since  the  announcement 
of  the  rule  In  Ephralm  v.  Kelleher,  4  Wash. 
243,  29  Pac.  985.  18  L.  B,  A.  604,  that  an 
indemnity  mortgage  upon  a  stock  of  goods 
which  pNTBolts  the  mortgagor  to  remain  in 
possession  and  by  parol  agreement  made  at 
the  time  of  its  execution  permits  him  to  ap- 
propriate part  of  the  proceeds  of  the  sale 
of  the  property  for  the  purpose  of  replen- 
ishing the  stock  and  paying  the  current  ex- 
peuses  of  the  business,  instead  of  applying 
all  the  proceeds  to  the  payment  of  the  In- 
debtedness for  which  the  mortgage  was 
given,  Is  not  fraudulent  as  to  other  cred- 
itors, unless  the  mortgage  was  given  for 
the  purpose  of  aiding  the  debtor  to  defraud 
such  other  creditors.  This  Is  an  exhauHtlve 
opinion,  reviewing  the  earlier  territorial  cas- 
es cited  by  the  appellant  in  this  case  In  sup- 
port of  its  contention.  The  mercantile  in- 
terests of  the  state  have  relied  upon  the  law 
thus  announced  for  nearly  20  years,  and  it 
would  work  a  grave  tojnstlca  to  now  modl^ 
or  change  the  rule. 

There  being  no  fraud  alleged  and  the  prin- 
ciples Involved  in  this  case  being  Identical 
with  the  principles  involved  in  the  case  men- 
tioned, the  Judgment  Is  affirmed. 

MOUNT,  PARKER.  FULUDBTON,  and 
OOSI^  33.,  ooncnr. 


FABMEBS*  ft  HERCHANTS*  BANK  OF 
WBNATCHBE  v.  LILLY. 

(Stvnme  Court  of  Washington.   Dec,  20, 
1911.) 

BXKCnTOBS  AHD  Adhiiiistbatobs  (I  437*)— 
Bbjbctbd  OuncB  — Suit— Tms— Lihita- 
nons. 

Bern,  ft  BaL  Qoda,  {  1477,  provides  that 
when  a  claim  is  rejected  the  bolder  must  bring 
suit  against  the  executor  or  administrator 
wlthfai  tliree  months  after  the  rejection  or  the 
claim  is  bamd.  Plaintiff  presented  a  claim  to 
defendant  achnlnlatrator  ^ril  2,  1907,  after 
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which  it  was  wtthdrawn  for  correction  and  not 
retarnad  to  tha  admlniatrator  until  December 
27th  following.  The  administrator,  on  January 
2,  1908,  marked  the  claim  rejected,  and  return- 
ed it  to  plaintiff,  saying  that  it  was  rejected 
because  not  presentml  in  time.  Plaintiff  then 
endeaTored  to  persoade  the  adminUtrator  that 
the  first  presentation  was  soffident,  and  was 
informed  that  the  administrator  would  take  the 
question  ap  with  his  attorneys,  which  be  did, 
and,  on  January  20,  1908,  wrote  plaintiff,  af- 
flrmiiiK  his  rejection.  Thereafter  soit  was 
broaght  on  the  claim  April  1,  1908,  but  the 
complaint  was  not  filed  until  April  6,  1008. 
Held  that,  since  an  action  Is  not  begnn  so  as 
to  toll  limitations  until  the  complaint  is  filed, 
though  it  may  be  deemed  .commenced  for  other 
purposes  by  service  of  summons  and  complaint, 
the  claim  must  be  deemed  to  have  been  reject- 
ed on  January  2,  1908,  and  the  action  waa 
therefore  barred. 

[Ed.  Note.r-FoT  other  cases,  aee  Exeentors 
and  Administratora,  Dec.  Dig.  g  437.*] 

Department  1.  Appeal  from  Superior 
Court,  Chelan  County;  John  B.  Yak^, 
Judge. 

Action  by  the  Farmers*  ft  Merchants'  Bank 
of  Wenatehee  against  John  C.  Lilly,  as  ad- 
ministrator of  Jacob  M.  Tompkins,  deceased. 
Judgment  for  defendant,  and  plaintift  ap- 
peals. Affirmed. 

Austin  E.  Onfflths  and  Ludington  ft 
Kemp,  for  aiq;>eUant  Peters  ft  Powell,  Hot 
reapondoit. 

MOUNT,  J.  This  action  was  brought 
against  the  administrator  of  the  estate  of 
Jacob  M.  Tompkins,  deceased,  upon  a  claim 
against  the  estate.  Two  defenses  were  In- 
terposed: (1)  That  the  claim  was  not  pre- 
sented within  one  year  after  notice  to  credi- 
tors; and  (2)  that  the  action  was  not  brought 
within  three  months  after  the  claim  was 
rejected  by  the  administrator.  The  trial  court 
found  in  favor  of  the  defendant  upon  both 
of  these  grounds,  and  dismissed  the  action. 
Plaintiff  has  appealed. 

It  appears  that  on  December  19,  1906, 
letters  of  administration  upon  the  estate  of 
Jacob  M.  Tompkins,  deceased,  were  issued 
to  John  O.  Lilly.  On  December  20,  1900, 
the  administrator  caused  a  notice  to  credi- 
tors to  be  published,  requiring  all  persons 
having  dalma  against  the  estate  to  present 
sndi  claims  within  one  year  fran  that  date. 
On  April  2,  1907,  the  ptalntlCC  presented  a 
Terlfled  claim,  amotmtlng  to  $0,34ai8,  to  the 
administrator.  About  a  month  later,  and 
before  the  administrator  had  taken  any  ac- 
tion on  tb»  claim,  Mr.  W.  A.  Thompson, 
thai  an  officer  of  the  i^intlfl  bank,  <nUed 
attention  to  the  fact  tliat  a  mistake  had 
been  made  in  tlie  claim,  and  that  one  item 
thereof  was  about  f40  more  than  it  abould 
be.  He  therenpcHi  withdrew  the  claim  for 
the  purpose  of  making  the  eonrectioUi  The 
claim  was  not  returned  to  the  admUiistrator 
unto  December  27,  1907,  about  a  week  after 
the  expiratlmt  ot  the  time  for  presentliu; 
claims  against  the  estate.   The  adminlstra* 


tor  thereafter,  on  January  2,  1908,  marked 
the  claim  rejected,  and  returned  it  to  the 
plalntifF  with  the  information  that  the  claim 
was  rejected,  because  It  had  not  heen  pre- 
sented within  the  year.  PlalntUf  then  oi- 
deavored  to  persuade  the  administrator  that 
the  first  presentation  ot  the  claim  was  suffi- 
cient, and  was  informed  by  the  administra- 
tor that  he  would  take  the  question  up  with 
his  attorneys,  which  he  did,  and,  on  Janu- 
ary 20,  1908,  he  wrote  to  the  plaintiff,  saying: 
Their  position  Is  the  same  as'  mine— that 
I  cannot  allow  the  claim."  Thereafter,  on 
April  1,  1908,  this  action  was  begun  by  the 
service  of  a  summons  and  complaint,  but  the 
complaint  was  not  filed  until  April  6,  1908, 
more  than  three  months  after  the  rejection 
of  the  dalm  on  January  2. 

We  shall  not  consider  the  question  wheth- 
er the  administrator  prc^erly  or  improperly 
rejected  the  claim,  for  our  view  upon  that 
question  becomes  of  no  Importance  In  view 
of  our  conclusion  upon  the  queetlcm  whether 
the  action  was  barred  by  lapse  of  time.  It 
is  conceded  that  the  claim  was  rejected  and 
notice  thereof  given  on  January  2,  1906,  and 
it  Is  also  conceded  that  the  complaint  was 
not  filed  until  April  6,  1908.  The  statute 
provides,  at  section  1477,  Rem.  &  Bal.  Code: 
"When  a  claim  Is  rejected  by  either  the  ex- 
ecutor or  administrator  or  the  court,  the 
bolder  must  bring  suit  in  the  proper  court 
against  the  executor  or  administrator  with- 
in three  months  after  the  rejection.  Oth»- 
wise  the  claims  will  be  forever  barred."  Se^ 
also,  section  104.  This  court  has  unlfonn- 
ly  held  "that  an  action  is  not  deemed  com- 
menced 80  as  to  toll  the  statute  of  limita- 
tions until  the  complaint  la  filed,  though  it 
may  be  deemed  commenced  for  other  pur- 
poses by  the  service  of  summons  and  com- 
plaint." Blalock  V.  Condon,  61  Wash.  601, 
99  Pac.  733,  and  cases  there  cited. 

Appellant  seeks  to  avoid  this  position  by 
insisting  that  the  final  rejection  of  the  claim 
was  not  made  until  January  20,  1908,  be- 
cause, after  the  rejection  on  January  2d, 
the  administrator  again  took  the  question 
under  consideration;  and  that  plaintiffs 
thereby  misled.  While  It  Is  true  that  the 
administrator  did  consider  the  question  fur- 
ther after  he  had  rejected  the  claim,  this 
was  done  at  the  solicitation  of  the  plaintiff, 
and  there  is  no  evidence  that  the  adminis- 
trator did  not  act  with  reasonable  prompti- 
tude, or  that  he  led  the  plaintiff  to  believe 
that  the  date  of  the  'Unt  rejection  should 
not  stand  as  ttie  date  of  final  r^ectlon.  Ho 
said  In  hlB  notification,  on  January  20tti, 
that  he  bad  taken  the  claim  up  with  his  at* 
twneys,  and  th^  say  "Their  position  Is  the 
same  as  mine — that  I  cannot  allow  the 
daUn."  The  plainttfC  must  have  understood 
from  this  that  the  rejection  of  the  claim  was 
not  changed,  bat  was  sffinned— nothing 
more;  and  that  no  extension  of  time  was 
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granted  or  Intended.  There  was  still  more 
than  two  month*  time  left  within  which 
plaintiff  might  bring  its  action.  This  was 
ample  time.  If  the  administrator  had  de- 
layed a  recooAderatton  of  hla  ruling,  so 
that  there  was  not  sufficient  time  within 
which  to  bring  the  action,  we  would  be  In- 
clined to  hold  that  plaintiff  had  been  mis- 
led by  bis  conduct  Bnt  we  are  satisfied  that 
the  delay  was  wholly  the  fault  of  the  plain- 
tiffs, and  that  by  th^r  own  neglect  the  time 
passed. 
The  Judgment  Is  affirmed. 

DUNBAB,  a  J.,  and  PARKEO,  FULLER- 
TOM,  and  GOSi;  JJ.,  ooDcur. 


STATE  T.  WORKMAN. 
(Supreme  Court  of  WashlnEtou.   Dec.  19,  1911.) 

1.  Rapz  <i  51*)— Evidence— Sufficiency. 

The  testimony  o£  prosecutrix  that  she  had 
intercourse  with  accused  is  lufficleut  to  prove 
the  offense,  where  it  is  plain  from  the  whole  of 
her  testimony  that  she  meant  lezual  intercourse, 
and  comprehended  what  she  wo  talking  about. 
_[Ed.  Note.— FV>r  other  cases,  see  Rape,  Cent 
I3ig.  H  71-77;  Dec  Dig.  {  61.«] 

2.  BAPB  (I  M*)— BVIDKHGB— 'H3OBB0B0K1.TI0N" 

or  f^UAU— SnmouENOT. 

The  testimony  of  a  witness  that  accused 
admitted  the  doing  of  an  act  Bimilar  to  that 
testi6ed  to  by  prosecutrix  on  a  trial  for  statu- 
tory rape  la  sufficient  to  corroborate  prosecu- 
trix, within  Rem.  ft  Bal.  Code,  I  2448,  requir- 
ing the  testimony  of  prosecutrix  to  be  supported 
by  other  eTidence  to  justify  a  conviction ;  and 
the  mere  fact  that  the  meaning  of  the  language 
of  the  admission  is  disputed  does  not  render  the 
testimoiv  Inanffldent ;  its  "*^yn'"g  being  for 
the  jury. 

[Ed.  Note.— For  other  eases,  see  Rape,  Cent. 
Dig.  I  84;  Dec.  Dig.  |  64.* 
For  other  definitions,  see  Words  and  Phrases, 

Tol.  2,  p.  1627.1 

8.  Rape  (|  40*)— Etidbncb— "CaABACrxa"  of 

Pbosecutsiz  — Aouibsibiutt  — "Putxoub 

Chaste  Chasaoteb." 

Under  Rem.  ft  Bal.  Code.  |  2436,  punish- 
ing one  who  has  sexual  intercourse  with  any 
female  child  over  16  and  under  18  years  of  age, 
and  of  prerionsly  diaste  "character."  the  words 
"previously  chaste  character"  mean  only  an  ac- 
tual physical  condition,  as  distinguished  from  a 
chaste  state  of  mind;  and  lack  of  chastity  in 
prosecutrix  cannot  be  proved,  except  by  specif- 
ic acts  of  nnchaitity ;  evidence  of  general  repu- 
tation fOr  lack  of  chastity  being  Inadmissible. 

lEA.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  11  66-69;  Dec.  Dig.  |  40.« 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1061-1063 ;  vol  0,  pp.  554&-6546.J 

,4.  Rape  Q  40*)— BnoBNCB— GKAaAOTBB  or 

PBosBonniz— ADiosaiBiLiTT. 

Evidence  of  general  reputation  for  nnchas- 
tity  of  prosecutrix  over  15  and  under  18  years 
of  age  IS  admissible  as  affecting  her  credibility. 

[Ed.  Note.^For  other  cases,  see  Rape,  Cent. 
Dig.  H  SS-e9 ;  Dec.  Dig.  1 40.*] 

5  (tennHAx.  Law  <{  078*)— Bvxoehot— Exjco- 

Tion  BT  SUTE. 

Where,  on  a  trial  for  statutory  rape,  the 
state  proved  three  distinct  olfenses  at  different 
times  and  places,  the  state,  at  the  request  of  ac- 


cused, must  elect  cm  which  act  it  will  rely  for  a 

coQvictlon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1680-10^:  Dec.  Die.  | 
678  :*  Indictment  and  Informadom  Cent  X>ig. 
li  426-437.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Wilson  R.  Gay,  Judge. 

Oeorge  w.  Workman  was  convicted  of 
statutory  rape,  and  he  appeals.  Reversed 
and  remanded. 

A.  Q.  McBrlde,  for  appellant.  John  F. 
Murphy  and  Crawford  fiL  White,  for  the 
State. 

ELLIS,  J.  Ai^ieal  from  a  Judgment  enter- 
ed niKtn  a  verdict  convlcUng  the  appellant  of 
the  crime  of  statntory  rajm. 

[1]  The  refusal  of  the  court  to  direct  ft 
verdict  of  acquittal  upon  appellant's  motitm 
after  the  state  had  rested  Is  the  first  assign- 
ment of  error.  It  la  claimed  that  because 
the  prosecuting  witness  testified  that  she 
had  "intercourse"  with  the  appellant  that 
this  was  not  sufficient  to  prove  sexual  Inter- 
course. One  authority  (People  v.  Howard, 
143  Cal.  816,  76  Pac.  1116)  so  holding  is  cit- 
ed, but  we  are  not  Inclined  to  follow  so  tech- 
nical a  role.  It  Is  plain  from  the  whole  of 
her  testimony  that  she  meant  sexual  Inter- 
conrse,  and  folly  comprehended  what  she 
was  talking  about 

[2]  It  is  also  contended  that  there  was  not 
sofficirat  corroborattoD  of  the  testimony  of 
the  prosecntliig  witoesB,  as  required  by  the 
statute.  1  Rem.  ft  bal.  Code,  |  2448.  One 
witness  testified  to  an  admission  of  a  similar 
act  1^  the  appellant  with  the  prosecuting 
witness.  If  this  admission  was  made.  It  was 
sufficient  corroboration.  State  v.  Jonas,  48 
Wash.  183,  92  Pac.  899.  While  it  Is  urged 
that  the  language  used  in  the  admission,  by 
a  very  strained  and  unnatural  construction, 
•might  mean  something  else,  Its  use  was  un- 
disputed, and  It  was  for  the  Jury  to  say 
whether  there  was  any  reasonable  doubt  ai 
to  its  meaning. 

[S,  4]  The  principal  ground  of  defense  was 
the  claim  that  the  prosecutrix  was  not  of  a 
"previously  chaste  character,"  as  required 
by  the  statute  (1  Rem.  ft  Bal.  Code,  |  2436); 
she  being  over  15  and  under  18  years  of 
age.  The  court  refused  to  admit  evidence 
of  her  previous  general  reputation  as  to 
chastity,  holding  that  there  ahoold  be  some 
evidence  of  previous  spedflc  acts  of  nnchas- 
tity  with  other  men  before  evidence  as  to 
her  general  reputation  In  that  respect  would 
be  admissible.  The  obvious  purpose  of  the 
statute  la  to  protect  females  over  16  and  un- 
der 18  years  of  age,  even  in  case  of  actual 
consent  The  words  "previously  chaste  char- 
acter," as  used  In  the  statute,  must  there- 
fore be  construed  to  mean  an  actual  physi- 
cal condition,  as  distinguished  from  a  chaste 
state  ot  mind,  as  shown  by  general  conduct. 
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Evldfljue  of  a  lepatatlon  for  oncbaatlty 
would  tend  to  native  the  latter,  while  evi- 
dence of  spedflc  acts  would  tend  to  negative 
the  former.  In  cases  where  lack  of  consent 
is  a  material  element  of  the  crime,  it  hu 
usually  been  held  that  evidence  of  prior  rep- 
utation for  nncbastlty  is  admissible  only  as 
tending  to  show  probable  consent.  Obvious- 
ly such  evidence  would  not  be  admissible  in 
cases  of  statutory  rape,  where  consent  Is  not 
material.  "When  the  statute  makes  carnal 
knowledge  of  a  female  of  previous  chaste 
character  under  a  specified  age  rape,  chasti- 
ty is  presumed  until  the  contrary  is  proved, 
and  want  of  chastity  in  such  cases  must  be 
shown  by  specific  acts,  and  not  by  general 
reputation."  88  Cyc.  p.  1482.  tJnderhlH  on 
Criminal  Evidence  (2d  Ed.)  |  418;  10  Encyc. 
of  Evidence,  pp.  602,  603.  Such  evidence  of 
general  reputation  for  unchastity,  however, 
would  be  admissible,  not  as  a  defense,  but 
as  going  to  the  credibility  of  the  prosecuting 
witness.  State  t.  Co^a.  ft  Wash.  99.  28  Pac 
28;  33  Cya  p.  1482. 

Error  is  also  predicated  upon  eertain  in- 
structions given  by  the  court  What  we 
have  said  touching  the  admlsslm  and  effect 
of  evidence,  however,  disposes  of  the  ques- 
tions raised  on  instmctlona,  and  no  good 
purpose  would  be  served  by  reviewing  them. 

[5]  The  state's  evidence  tended  to  prove 
three  distinct  commissions  of  the  offense,  oc- 
curring at  different  times  and  places.  At 
the  close  of  tlie  state's  case,  the  appellant 
moved  the  court  to  require  the  prosecution 
to  elect  which  one  of  tbeee  It  would  rely  up- 
on for  a  conviction.  The  court  denied  the 
motion.  This  ruling  was  excepted  to,  and  Is 
assigned  as  error.  We  think  that,  both  on 
reason  and  autJiorlty,  this  asslgiuneDt  is 
well  taken.  In  case  <tf  convlctloD,  where  the 


evldNioe  tooOB  to  show  two  separate  conunls- 
slMis  of  the  crime,  unless  tli«e  is  ao  elec- 
tion, it  would  be  impossible  to  know  that 
eithw  offense  was  proved  to  the  aatlsfactioa 
of  all  of  the  jnrors,  beyond  a  reasonable 
doubt  The  verdict  could  not  be  oonelnslve 
on  this  qnestlon,  since  some  of  the  Jnrors 
might  believe  that  one  of  the  ofloisce  was  so 
proved,  and  the  other  Juror^  wholly  disbe- 
lieve it,  but  be  just  AS  firmly  convinced  that 
the'othec  offense  was  so  proved.  The  great- 
er the  number  of  offenses  In  evidence,  the 
greater  the  possibility,  or  even  probability, 
that  all  of  the  Jurors  may  never  have  agreed 
as  to  the  proof  of  any  single  one  of  them. 
The  true  rule  would  seem  to  be  that,  while 
evidence  of  separate  commissions  of  the  of- 
fense may  be  admitted  as  tending  to  prove 
the  commission  of  the  specific  act  relied  up- 
on, the  proper  course  in  snch  a  case,  after 
the  evidence  is  in,  is  to  require  the  state  to 
elect  which  of  such  acts  is  relied  upon  for 
a  conviction.  State  v.  Osborne,  89  Wash. 
648,  81  Pac.  1096;  Statt  T.  Bargeot  63 
Wash.  692,  114  Pac.  868. 

We  are  constrained  to  hold  that  the  refus- 
al of  the  court  to  require  an  election  by  the 
state  was  prejudicial  error.  For  this  reason, 
the  Judgnunt  la  reversed,  and  the  canee  re- 
manded for  a  new  trlaL 

DUNBAR,  a  J.,  and  MORRIS  and  CROW, 

JJ.,  concur. 

CHADWICK,  J.  Considering  the  history 
of  the  act  upon  which  this  case  rests,  X 
think  evidence  of  general  reputation  for 
chastity  should  be  received  for  all  purposes, 
and  to  that  extent  I  disagree  with  the  rea- 
soning of  Judge  BUJa.  I  concur  la  tb» 
result 
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CULVOB  T.  YAM  YALKDNBUBGH  at  aL 
(Supieme  Conit  of  Oregon.   Jan.  6,  191Z} 

L  I^UDS,  SUTUTK  or  (I  83*)— IAA8SS— AB- 

BIONIIEST— VaU  DITt . 

Under  L.  O.  U  j||  804,  808,  declaring  that 
no  interest  in  real  estate,  other  than  a  lease  for 
not  more  than  one  year,  can  be  created  or 
transferred,  except  in  wridng,  an  asBignee  of  a 
leasehold  for  more  than  one  year  ia  not  liable 
on  the  coTenants  of  the  leaae,  nnlew  the  awixn- 
ment  1*  in  writing. 

[Ed.  Note.— For  other  eases,  see  Fnnda,  Stat- 
ute of,  Gent.  Dig.  H  97-X04;  Dec.  DlgTI  tS.*] 

2.  Fravdb,  Statute  of  d  63*) — Iaassb— 'Aa- 
sianuENT— Vauditt. 

Ad  oral  assignment  of  a  leasehold  for  more 
than  one  year  cannot  be  construed  to  create  a 
tenancy  from  year  to  year  bo  as  to  make  the 
■ssixnee  HaUe  fbr  breach  of  the  covenants  of- 
the  Tease. 

[Ed.  Note.— For  other  cases,  see  Fraads,  Stat- 
ute of.  Dec  Dig.  I  6S.*] 

8.  Fkauds.  Statutb  of  (1 129*)— Ijeasks— As- 

aiONMENT— Va  LI  DITT. 

Part  performance  by  an  assignee  of  a  lease- 
hold for  more  than  one  year,  holding  under  a 
parol  assignment,  does  not  take  the  case  out  of 
the  statute  of  frauds  (L.  O.  L.  ||  bIM,  W8),  so 
as  to  support  an  action  for  the  aMdgnee'a  l»MCh 
of  covenants  of  the  lease. 

[Ed.  Note.— S>)r  other  cases,  see  Fraods,  8ta^ 
ute  of,  Gent  Dig.  S|  287-^2;   Dee.  Dig.  i 

m.*i 

4.  Frauds,  Statuts  or  d  (S(*>— Iaaseb— Aa- 

BIONMENT— VALIDITT. 

A  new  and  independent  parol  agreement 
between  a  lessee  for  a  term  of  years  and  a  third 
person  does  not  create  a  liability  against  the 
third  person,  under  the  statute  of  frauds  (L. 
O.  L.  11  804,  808),  for  breach  of  covenanU  of 
the  lease. 

[Ed.  Note.— Fbr  other  cases,  see  Frauds,  Stat- 
ute of.  Dec  Dig.  I  es.*] 

6.  Thial  <|  1«8*)  — Motion  won  Nonsuit— 

SumcixNaT. 

A  motion  fOr  nonsuit,  becanse  plaintiff 
''has  not  proved  a  sufficient  case  for  aubmission 
to  the  inry,"  Is  sufficient,  where  the  ground 
thereof  b  fully  understood  by  counsel  for  plain- 
tiff and  the  court,  and  wners  tlie  defect  in 
plaintiff's  case  Is  incurable. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Dec. 
Dig.  ft  1B3.*1 

tt.  JUDOMBHT  (i  240*)— RSOnXSITES— PaBTIBS. 

Under  L.  0.  L.  H  179,  180,  defining  a 
judgment  as  a  final  determination  of  the  rights 
of  the  parties,  and  declaring  that  a  judgment 
may  be  ^iven  for  or  against  one  or  more  of  sev- 
eral plaintiffs  or  defendants,  a  joint  judgment 
fOr  two  defendants  is  unobjectionable  in  form, 
though  a  nonsuit  in  favor  of  one  defendant  was 
by  consent,  and  a  nonsuit  in  favor  of  codefend- 
ant  was  contested. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  I  240.*] 

Appeal  from  Circuit  Court,  Cooa  County; 
John  S.  Coke,  Judge. 

Action  by  S.  J.  Culver  against  M.  Yan  Val- 
kenburgb  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

On  S^tember  1, 1907,  plaintiff  necnted  to 
8.  J.  Buff  a  leeae  to  certain  lands  for  tiie 
term  of  five  years,  wblcb  contained  mntnal 
oovenanta,  and  Huff  altered  upon  tbe  prem- 
ises thereunder.   On  April  1, 1908,  be  orally 
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assigned  and  transferred  Ids  Interest  In  tbe 
premlsea  under  tbe  lease  to  defendant  M. 
Van  Valkenbui^b,  who  entered  thereon  and 
occupied  the  same  until  June  6,  1909,  when 
she  traotferred  them  to  one  Zjan^  whereupon 
plaintiff  oommoiced  this  action  against  her 
to  recover  damages  In  tbe  sum  of  fSOO  for 
breach  of  the  terms  of  the  lease.  It  Is  also 
alleged  that  the  aas^nmeit  of  the  lease  was 
In  writing,  altboni^  tbe  arldence  Is  nndl8pQ^ 
ed  that  it  was  oral.  Tbe  execution  of  the 
lease  and  Its  assignment  to  defendants  are 
denied  by  the  answer,  but  d^endant  H.  Tan 
Valkenburgb  admits  that  she  entered  into 
the  possession  of  the  prunlses  under  an 
agreem»t  with  Huff,  and  that  she  occupied 
tbe  same  thereunder  from  April,  U08,  to 
June,  1009,  and  sets  forth  other  defuses  to 
the  damages  al^ed.  Tbe  <»se  was  tried 
before  a  Jar7t  u^d  at  the  dose  of  plaintiff's 
evidence  a  judgment  of  nonsuit  was  granted 
on  the  motion  of  defteidants,  and  plaintiff 
appeals. 

A.  M.  Crawford  <0.  T.  Treadgold,  on  the 
brief),  for  appellant.  A.  J.  Shervrood  (L.  A. 
Uljeqvlst,  on  tbe  brief),  for  respondents. 

BAKIN,  0.  J.  (after  stating  tha  facts  as 
above).  But  two  of  the  assignments  of  er* 
ror  need  be  consldund: 

[1]  (1)  As  to  tbe  effect  of  tbe  oral  transfer 
by  Huff  to  defendant  H.  Van  Yalkenbui^h 
of  bis  leasehold  interest  In  tbe  premises. 
Tiffany  on  Landlord  and  Tenant  (page  95(9 
states  that,  for  the  purpose  of  ratfordng  tlie 
paymmt  of  rent,  a  person,  other  than  the 
lessee,  found  in  possession  of  the  premises 
win  be  prima  fade  presumed  to  be  In  pos- 
session OS  assignee  of  ttie  leasehold,  which 
presumption  may  be  rebutted  by  evidence 
that  there  was  no  actual  assignment,  or  that 
he  la  a  suhtesseek  In  irtiicb  latter  case  he  la 
not  Uatde  to  the  landlord  on  the  covenants 
of  the  original  lease.  Bis  liability  Is  upon 
the  covenants  of  tbe  snbleaaa  and  to  his 
lessor  <ml7.  But,  in  order  that  one  may  be 
liable  on  the  corenants  aa  an  assignee  ot 
tbe  leasdiold,  tbae  must  be  a  legal  aaslgn- 
meat  to  him.  It  la  not  sufficient  tbat  he  be 
In  possession.  Under  the  statute  of  this 
state  (sectlcm  808,  U  O.  L^,  no  estate  or  in- 
tttest  In  real  property  can  be  created  or 
transftfred,  except  it  be  in  writing,  signed, 
etc,  wblcb  imiludea  an  assignment  of  a 
leas^old  Interest  in  lands  for  a  term  of  more 
than  one  year. 

[1.  S]  The  contention  of  plaintiff  that  the 
assignment  being  oral  will  be  construed  to  be 
a  tenancy  from  year  to  year  can  have  no 
application  to  tbe  liability  of  tbe  defendant 
for  damages  for  breach  of  the  covenanta  of 
a  written  lease;  nor  does  part  performance 
take  the  case  out  of  the  statute  of  frauds, 
such  rdief  being  cognisable  In  equity  for 
tbe  purpose  of  obtaining  specific  perform- 
ance, and  has  no  appUcati<m  In  an  action  for 
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damagM  for  breach  of  eorenant  b  a  con- 
tract to  which  defendant  Is  not  a  party. 
Some  authorities  hold  that  a  parol  agree- 
ment In  rdatlon  to  real  estate  Is  neither  il- 
legal nor  Told  mider  the  law,  biit  Is  simply 
a  weapon  of  defttase  which  the  party  entitled 
thereto  may  use  or  not  nse  for  his  own  pro- 
tection; hat  that  statemoit  of  the  law  can 
have  no  application  under  our  statute,  which 
provides  (section  808,  L.  O;  U)  that  an  agree- 
ment for  a  "leasing  for  a  longer  period  than 
one  year  Is  void  If  not  In  writing,  signed," 
etc.;  and  section  801  Is  to  the  «une  effect  as 
to  the  creatlcm  of  or  transfW  of  an  Interest 
In  real  property. 

[4]  Nor  is  plalnUfTs  case  aided  by  the  al- 
l^ttons  of  the  answer,  the  strongest  in- 
ference from  which  Is  not  of  an  assignment 
of  the  leasehold,  but  a  new'  and  Independent 
agreement  with  Huff.  Tbereton  plaintiff 
ftilled  to  ivove  a  case  sufflciait  to  be  sub- 
mitted to  the  Jury. 

[I]  (2)  Plaintiff  also  urges  that  the  non- 
suit was  improperly  granted,  because  the 
motion  tberefbr  was  Insnffldcoit,  in  that  it 
did  not  specify  any  snffidently  definite  and 
spedflc  reason  for  a  ntmsuit  The  form  of 
the  motion  Is:  The  defoidant  moves  for  a 
judgment  of  mmsnlt,  "for  t3ie  reason  that 
the  plaintiff  has  not  proven  a  sufficient  case 
at^iinst  the  defendant,  M.  Van  Valfcoibnr^ 
to  be  submitted  to  the  Jury."  This  motlfm 
was  submitted  and  coniidered  at  the  hearing, 
without  objection  to  its  indefinlteneas,  and 
was  sustained  by  tlie  court  The  ground  of 
the  motion  relied  upon  by  defendant  was 
fully  understood  by  counsel  tbr  plaintiff,  as 
well  as  by  the  court,  and  the  objection  to 
it  for  Insnffldency  is  raised  here  for  the 
first  time,  and  the  objection  is  without  merit 
If  the  trial  court  had  denied  the  motion,  and 
defendants  had  appealed,  the  Insnfflciency  of 
the  fi>rm  of  the  motion,  as  the  basis  of  re- 
lief here,  wbldi  was  denied  than  in  tlie 
lower  court  could  have  been  insisted  upon, 
as  held  In  Ferguson  t.  Ingle,  88  Or.  48.  82 
Fac.  700.  See,  also,  Milton  t.  Denver,  etc., 
B.  Co..  1  Colo.  App.  807,  811,  29  Faa  22.  It 
Is  held,  In  Fontana  v.  Pacific  Can  Ca,  120 
GaL  SI,  61  Pac.  S80,  that  a  motion  for  a 
nrasnlt  Is  sufficient,  althov^h  the  grounds 
thereof  are  not  speciflcally  stated.  If  the  dft- 
facts  of  plalntUTs  case  are  Incurable,  even 
If  they  had  been  speciflcally  pointed  out 
To  the  same  effect  Is  Daley  v.  Buss,  86  CaL 
114,  24  Pac  867.  and  the  defect  in  plaln- 
tlff*B  case  here  Is  Incurable;  the  evidence 
disposing  that  there  was  no  assignment  of 
the  leasfc 

[1]  The  objection  to  tiie  form  of  the  Judg- 
ment namely,  that  it  was  a  Joint  Judgment 
In  fiivor  of  both  defendants,  when  the  non- 
suit in  fsvor  of  John  Van  Valkenburgh  was 
by  consent  of  plslntlfl,  and  that  In  favor  of 
M.  Van  Valkenburgh  was  contested,  is  not  well 
tali«i.   We  find  that  the  form  of  the  Judg- 


ment Is  unobjectionable,  under  sections  1T9 
and  180,  li.  O.  L.,  where  It  is  contemplated 
that  one  Judgment  may  dispose  of  the  whole 
case,  where  It  can  consistently  be  done. 

The  judgment  of  the  lower  court  la  af- 
firmed. 


HAWKINS  et  sL  v.  DOB  et  aL 

(Sapreme  Court  of  Oregon.   Jan.  2,  1912.) 

1.  PBOCESS  (5  86»)  —  PUBUOXTIOM  SKBVICE  — 

SPEoinc  Pbbfobuancs. 

Under  L.  O.  L.  i  399,  anthoririns  service 
of  flummona  by  pablication  in  loits  concerning 
real  property,  and,  under  aectioD  414.  provid- 
ing that  a  decree  reaoiring  a  conveyance  shall 
be  equivalent  to  aucn  conveyance  on  noncom- 
pliance with  the  decree,  eerTice  of  summons 
may  be  had  by  pablication  In  a  snit  to  spe- 
cifically perform  a  contract  to  convey. 

[Bd.  Note.— For  other  eases,  see  Prooeaa, 
Cent  Dig.  I  100;  Dec.  Dig.  |  86.*} 

2.  SPECmC  FXSFOUCAKOB  a  121*}— GONTKAOT 
TO  COHTBT— PaOOr  RBQUntEO. 

Where  a  contract  to  convev  soaght  to  be 
specifically  performed  rests  wholly  In  parol, 
and  the  claimed  promisor  la  dead,  clear  and 
satisfactory  proof  of  the  terms  of  the  agree- 
ment and  strict  performance  by  the  promisee 
should  be  required. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance.  Ceut  Dig.  |  392;  Dec  Dig.  i 
121.*] 

3.  Specific  Pebfobmanoi  (|  121*)— GoimacT 

TO  OOHVET— EVIDWICB— StJIFICIENCT. 

In  a  suit  to  specifically  perform  a  dalmed 
oral  contract  by  decedent  to  convey,  evidence 
held  insufficient  to  show  such  agreement. 

[Bd.  Note.— For  other  cases,  see  Specific 
Performance,  Dec.  Dig.  |  121.*] 

4.  Spkcifio   Pebfobuanoe   (|   121*)  —  Deal 
CoNmacT  TO  Convey— Proof  Requibsd. 

Where  specific  performance  of  an  oral 
contract  to  convey  land  Is  sought  on  the  ground 
of  performance  by  the  purchaser,  the  evidence 
of  the  terms  of  the  contract  aboold  t>e  dear 
end  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  |  302;  Dec  Dig.  i 
121,*] 

5.  SPBOrFIO   PKBFOUunOB   (I   121*)  — On&L 
CONTEACT  TO  COZTTET— BVIOaXOB  —  8um- 

CIEHOT. 

In  a  suit  to  specifically  perform  an  oral 
contract  to  convey,  evidence  held  Insuffidoit  to 
show  that  plaintiffs  went  into  possesion  un- 
der the  agreement 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Dec  Dig.  {  121.*] 

6.  Specific  Pebfobuancb  (%  8*)— BiOBi  lo 
RBLiBr— Judicial  Discbetioh. 

Specific  performance  rests  In  the  soond 

discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  17,  18;  Dec  Dig.  f 
8.*] 

Appeal  from  Circuit  Court  Lane  County; 
L.  T.  Harris,  Judge. 

Action  by  Delford  S.  Hawldna  and  another 
against  John  Doe  and  others.  Judgmoit 
dlBmissing  the  soU,  and  pi^iw^ir^  appeal 
Affirmed, 

This  la  a  suit  to  compel  defmdanta  to 
specifically  perform  an  allied  oral  con- 
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tract  to  convey  land.  The  complaint  alleges, 
In  substance,  tbat  on  September  25,  1907, 
plaintiffs  entered  Into  an  oral  contract  with 
A.  J.  BJack,  defendants'  Intestate,  whereby 
th^  agreed  to  furnish  blm  board  and  cloth- 
ing, and  allow  him  to  live  with  them  as 
long  as  he  should  lire,  to  care  for  him  in 
bis  last  8l<^esa,  and  to  stay  by  him  until 
his  death ;  tbat  he  was  7S  years  of  age,  had 
no  relation,  and  that  it  was  necessary  for 
him  to  have  some  one  to  care  for  him;  tbat 
as  a  consideration  of  such  services  Black 
agreed  to  execute  a  deed  to  plaintiffs,  which 
was  to  provide  that  they  take  and  hold  ex- 
clusive possession  of  the  premises  described 
in  the  complaint,  and  to  have  the  proceeds 
therefrom  as  long  as  Black  should  live,  and 
tbat  at  bis  death  the  whole  Inter^t  should 
pass  to  plaintiffs,  Black  reserving  a  life 
interest  In  the  premises  for  his  own  protec- 
tion ;  that  the  premises  were  to  be  conveyed 
subject  to  the  debts  of  Black;  that  plain- 
tiffs fully  performed  their  part  of  the  agree- 
ment ;  that  Black  died  on  the  6th  day  of 
November,  1907;  that  he  failed  to  execute 
the  deed  for  the  reason  that  he  was  stricken 
with  pfiralysis,  and  thereafter,  up  to  the 
time  of  his  death,  his  condition  was  such 
tliat  he  was  unable  to  do  so;  that  L.  E. 
Ward  was  appointed  administrator  of  the 
estate,  and  In  February,  1909,  the  county 
court  made  an  order  directing  him  to  sell 
the  property  for  the  payment  of  debts,  which 
amounted  to  about  ¥600 ;  that  plafntlffii  bad 
been  Informed  by  deceased  that  be  had  a 
s^ew  living  In  CJallfornIa,  wboae  tme 
name  la  unknown,  and  he  is  tlierefore,  des- 
ignated by  the  name  of  "John  Doe,  nephew 
and  heir  at  law  of  A.  J.  Black."  Plaintiffs 
pray  for  a  decree  reanlrlng  tbat  the  cove- 
nant be  spedflcaUy  performed;  that  they  be 
declared  the  owners  of  Oie  premises;  and 
that,  if  the  property  shall  have  been  sold 
by  the  administrator  before  final  decree 
they  be  de<dared  to  be  the  owners  of  the  rod- 
dne  of  the  money  received  from  sneb  sale, 
aft«r  tiie  debts  and  expenses  of  administra- 
tion sbaU  have  been  paid.  There  was  serv- 
ice by  publication  against  John  Doe,  who 
bas  not  ai^peared,  and  personal  service  upon 
the.  administrator,  who  answered,  doiylng 
the  alleged  agre^ent,  and  alleging  tbat  the 
premlaes  bad  been  sold  at  the  adndnlatra- 
tor's  sale  and  conveyed  by  a  sufficient  deed 
to  the  purchaser.  The  sale  and  conveyance 
are  admitted  In  Qie  reply.  Upon  tbe  trial 
the  conrt  held  tbat  after  tbe  sale,  there  be- 
ing no  spedflc  performance  possible  as  to 
tbe  land,  plaintUBB'  demand  became  a  mere 
money  d^nand,  not  cognizable  in  a  court  of 
equi^,  and  iu>on  tbat  ground  refused  to  find 
upon  die  principal  fftct— tbe  alleged  con- 
tract—and dlamlssed  tbe  suit.  Plalntllfti  ap- 
peal. 

C.  A.  Wintormeier,  for  appellants.  L. 
Bllyeu,  G.  F.  Sklpworth,  and  John  M.  Pipes, 
for  respondents. 


McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  On  behalf  of  defendants  It  Is 
claimed  tbat  a  suit  for  specific  performance 
Is  purely  In  personam,  and  tbat  tbe  court 
acquired  no  Jurisdiction  by  service  of  sum- 
mons by  publication.  We  cannot  assent  to 
this  view  of- the  law.  Being  to  a  great  ex- 
tent a  federal  (^[nestlon,  the  decisions  of  the 
federal  courts  furnish  the  safest  guide  in 
cases  of  this  character.  In  Boswell's  Les- 
see V.  Otis,  9  How.  336,  848,  13  L.  Ed.  164, 
Mr.  Justice  McLean  says:  "it  is  Immaterial 
whether  the  pi-oceedlng  against  the  property 
may  be  by  attachment  or  bUl  in  chancery. 
It  must  be  substantially  a  proceeding  In 
rem.  A  bill  for  the  specific  execution  of  a 
contract  to  convey  real  estate  is  not  strictly 
a  proceeding  in  rem  in  ordinary  cases;  but 
where  such  a  procedure  is  authorized  by 
statute,  or  publication,  without  personal 
service  of  process,  it  is  substantially  of  that 
character."  To  the  same  effect  are  Amdi 
V.  Griggs,  134  U.  S.  316,  10  Sup.  Ct.  557,  33 
L.  Ed.  918;  Adams  v.  Heckscber  (G.  G.) 
83  Fed.  281 ;  Single  v.  Scott  (G.  C.)  55  Fed. 
553.  For  decisions  of  tbe  state  courts  to  the 
same  effect,  see  Seculovich  r.  Morton,  101 
Cal.  673,  36  Pac.  387,  40  Am.  St  Eep.  106 ; 
Robinson  v.  Kind,  23  Nev.  330,  47  Pac.  1, 
977;  Gorson  v.  Shoemaker,  55  Minn.  386, 
57  N.  W.  134;  Burrall  v.  Eames,  5  Wis. 
260.  In  the  latter  case  the  court  says: 
"A  suit  for  specific  performance,  like  that  of 
foreclosure.  Is  of  a  twofold  diaracter,  part- 
ly in  personam  and  partly  in  rem.  Tbe 
court  may  enforce  the  contract,  ^tber  by 
operating  npcm  the  person  to  compel  a  con- 
veyance, or  may  pass  the  title  of  the  land 
by  decree."  It  must  be  conceded  that  there 
must  be  statutory  authority  fOr  such  a  pro- 
ceeding, and  such  Is  tbe  case  in  this  state. 
By  secUoD  399,  L.  O,  U,  service  of  sum- 
mons by  pnbllcatlon  la  authorized  "when  the 
subject  of  the  suit  Is  real  or  personal  prop- 
erty In  this  state,  and  the  defendant  has  or 
dalma  a  Hen  or  Interest,  actual  or  contin- 
gent, therein,  or  the  rell^  demanded  con- 
sists wholly  or  partly  In  esilndlng  the  de- 
fendant from  any  Hen  or  Interest  therein." 
Section  CL4  provides  that  "a.  decree  requir- 
ing a  party  to  make  a  omveyance,  transfer, 
rdease^  acquittance  or  other  like  act  within 
a  period  therdin  spe<dfled  shall,  if  such  par- 
ty does  not  comply  therewith,  be  deemed 
and  taken  to  be  equivalent  thereto."  These 
sections  bring  this  case  within  the  reasoning 
of  the  iecMoDB  heretofore  cited.  A  con- 
tract to  purchase  land  would  be  a  hazard- 
ous proceeding,  if  the  purchaser  were  re- 
quired to  search  tbe  civilized  world  and  sue 
each  heir  In  the  place  of  his  residence,  in 
case  of  the  vendor's  death,  before  perform- 
ance, and  we  cannot  concede  that  the  law 
requires  such  an  absurd  procedure. 

[21  Conceding,  without  deciding,  tbat  the 
administrator's  sale  was  an  equitable  con- 
version of  tbe  property,  we  are  not  satisfied 
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that  plaintiffs  have  'made  a  case  soffident  to 
Justify  a  decree  under  the  pleadings.  Where 
the  contract  rests  wholly  In  parol  and  the 
alleged  promisor  Is  dead,  courts  should  de- 
mand  clear  and  satisfactory  proof  of  the 
terms  of  the  agreement,  and  its  strict  perform- 
ance by  the  promisee.  Such  cases  furnish 
abundant  opportunity  for  the  perpetration  of 
those  frauds  which  It  was  the  object  of  the 
statute  to  prevent  by  requiring  the  con- 
tract to  be  reduced  to  writing. 

[3]  The  evidence  tends  to  show  that  de- 
ceased needed  a  home  where  he  could  have 
some  one  to  care  for  blm  In  his  declining 
years,  and  that  he  had  applied  to  several 
persons  to  look  after  lilm,  saying  that  In  re- 
turn, for  such  services  be  would  give  them 
the  property  at  his  death.  One  witness 
(Vneblie)  testifies  in  substance:  "He  said  he 
had  a  small  tract  of  land,  and  didn't  have 
any  bouse  on  it,  and  he  wanted  to  know  if  I 
would  not  take  the  place  and  let  him  come 
and  stay  with  us  and  live  with  us,  If  he 
would  give  us  the  place  at  his  death,  provid- 
ed If  we  got  along  all  right  *  *  *  So  he 
furnished  the  lumber  and  built  the  house  on 
hla  place,  and,  wboi  he  came  and  stayed  with 
lis  something  over  a  montb,  I  aafced  him  one 
day  If  be  ttioiigbt  we  could  get  along  all 
right,  and  he  said  be  was  perfectly  satisfied, 
and  be  said  any  time  that  we  bad  time  we 
would  go  to  town  and  make  out  the  papers. 
At  his  deatti  I  was  to  have  the  place,  pro- 
viding I  took  care  of  him  in  his  last  illness.*' 
The  "making  out  of  the  papers**  was  neg- 
lected, and  finally  this  witness,  by  consent  of 
Black,  sold  oat  his  rights  to  one  Stevens, 
who  succeeded  him  in  carhig  for  deceased. 
Stevens  testifies,  *ln  substance,  Qiat  Black 
said  be  was  willing  to  deal  with  him  upon 
the  same  terms  as  he  had  promised  Wlebke. 
**I  was  to  get  the  place,  and  I  was  to  take 
care  of  Mr.  Blade,  and  at  his  death  the  place 
was  to  be  mine.  *  *  *  Be  said,  if  he  got 
dick  or  uiythlng,  •  *  *  he  would  send-to 
town  and  have  his  lawyer  come  out  and  make 
out  the  papers."  TbSa  witness  stayed  about 
a  year  and  three  months,  and  Black,  although 
frequently  requested,  n^ected  to  make  out 
any  writings,  and  the  witness  finally  gave  up 
the  contract  and  moved  away.  He  gives  this 
reason  for  so  doing:  "I  have  got  a  place 
down  below  there  on  the  river  Just  the  same 
as  Mr.  Wlebke,  and  I  got  tired  running  back- 
wards and  forwards,  and  considered  that  the 
best  proposition  was  to  go  down  on  the  other 
place,  and  X  didn't  have  the  papers  for  the 
otber,  and  I  didn't  want  to  run  any  risk  at 
all,  so  I  thought  I  would  take  the  other  prop- 
osition, which  I  knew  was  a  safe  one."  In 
relation  to  the  Hawkins  contract,  William 
Forrester  testifies  that  Black  said  to  him: 
"He  had  a  home  at  last;  •  •  •  that  he 
was  going  to  give  Mr.  Hawkins  the  papers 
Just  as  soon  as  be  got  settled  down.  *  •  * 
As  Boon  as  they  got  things  straightened 
around,  be  would  make  out  the  papers,  and 


they  should  have  the  place  as  long  as  he 
lived;  that  is,  they  could  have  the  place  after 
he  was  dead,  as  long  as  they  took  care  of 
him  while  he  was  living."  Later  Black  told 
Wlebke  that  he-had  the  same  agreement  with 
Hawkins  that  be  bad  bad  previously  wltb 
blm.  Williams,  who  is  a  son  of  Mrs.  Haw- 
kins, testified  that  Black  applied  to  him  to 
take  care  of  him,  and  said  that,  If  be  would 
do  so,  he  would  "make  out  the  papers"  that 
day,  but  would  keep  a  life  lease;  that  he  de- 
clined, but  recommended  to  Black  Mr.  and 
Mrs.  Hawkins;  and  that  Black  afterwards 
told  him  that  he  was  perfectly  satisfied  with 
them.  The  proposal,  as  Hawkins  states  It, 
Is  as  follows:  Black  said:  "If  you  will  take 
care  of  me  properly  during  my  life,  and  see 
that  I  am  properly  burled.  I  shall  turn  that 
property  over  to  you.  It  shall  be  yours.  But, 
before  we  do  that,  I  would  like  to  know  tliat 
I  woyld  be  treated  right  or  not,  and  I  would 
like  to  stop  with  you  and  see  if  we  get  along 
all  right  or  not  for  a  couple  of  weeks.  If  we 
get  along  all  right,  we  will  make  the  bargain 
and  agreement.  If  we  dtm't,  I  will  pay  you 
what  you  are  out,  and  that  will  end  it" 
That  be  came  tbe  next  Sunday  and  stayed 
all  night,  and  tbe  next  day  said  it  was  all 
right,  '^nd  that  he  was  willing  and  ready  to 
make  a  bargain  with  ub  to  take  care  of  blm. 
This  was  on  September  30^  1907."  After 
staying  with  plaintiffs  for  two  weeks,  tli^ 
all  moved  to  Black's  place,  and  be  said  to 
plaintiffs:  "Now,  this  Is  yours.  All  I  want 
is  Just  to  be  taken  care  of."  Hawkins  far- 
ther tMtlfled:  "He  said  he  would  make  out 
writings  that  would  be  satisfactory  to  both 
parties,  tumli^  the  property  over  to  me;  tbat 
he  would  want  a  life  Interest  in  it;  that  be 
would  want  to  be  sure  tliat  be  wouldn't  be 
beat  out  of  a  living  while  he  did  live.  He 
simply  wanted  a  life  Interest  in  the  property, 
and,  when  he  was  dead,  it  was  mine^  *It  is 
yours,'  be  says,  meaning  me  and  my  wlfft." 
Mrs.  Hawkins'  testimony  Is  substantially  the 
same  as  tbat  of  her  husband.  She  testifies 
that,  "When  th^  moved  out  to  Black's  place, 
he  said:  "This  is  yours.  Bverytbii^  heie 
Is  yours.  Ton  don't  need  to  consult  me  about 
nothing.  All  I  mint  is  care  as  long  as  I  lire 
and  I  feel  that  I  will  get  it  *  *  •  We 
took  perfect  possession  of  the  place."  In 
answer  to  a  Question,  on  cross-examination, 
Mr.  Hawkins  testified:  **He  said  when  we 
got  out  there  and  were  settled  we  would 
come  back  to  town  and  make  out  the  writ- 
ings. Q.  He  wanted  to  protect  himself  f  A. 
Yes:  he  said  be  would  make  out  tbe  deed." 

The  foregoing  is  practically  the  substance 
of  the  testimony  as  to  the  agreement  except 
that  Mrs.  Hawkins  testifies  that  upon  his 
deathbed  she  asked  blm  If  be  was  satisfied 
with  his  treatment,  and  he  answered,  "Yes." 
It  win  be  noticed  that  the  last  answer  above 
quoted  Is  the  only  instance  in  whl<di  the  word 
"deed"  is  used,  and  that  seona  rather  a  de- 
doction  of  the  witness  as  to  the  effect  the 
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conTenatlon  than  an  attempt  to  repeat 
Black's  exact  langaage.  In  the  answer  Just 
preceding  It.  In  narrating  the  same  conver- 
sation, he  gives  It  thus:  "He  said  •  •  • 
we  would  come  back  to  town  and  make  out 
the  writings."  And  it  is  a  significant  fact 
that  in  all  his  conversations,  as  related  in 
the  testimony,  he  never  used  the  word  "deed." 
The  witnesses  all  agree  that  he  said  "make 
out  the  nvTltings,"  "make  out  the  papers," 
"make  out  the  agreement."  We  think  the 
testimony  does  not  Indicate  that  he  ever  In- 
tended to  make  any  conveyance  which  would 
tend  to  deprive  him  of  the  title  or  possession 
of  his  property  during  his  lifetime.  His  In- 
tentlo.n  was  evidently  to  protect  himself  and 
hold  the  whip  hand,  so  as  to  secure  proper 
treatment,  and  1^  when  he  felt  death  ap- 
proaching, he  thought  be  had  received  this, 
to  make  a  will,  bequeathing  hia  proi>erty  to 
plaintiffs.  This  is  shown  by  the  testimony 
of  Wlebke,  with  whom  he  made  an  identical 
agreement,  and  by  the  testimony  of  Stevens, 
who  succeeded  Wlebke;  the  latter  witness 
saying:  "I  was  to  get  the  place  and  I  was 
to  take  care  of  Mr.  Black  and  at  his  death 
the  place  was  to  be  mine.  Q.  Was  this  to 
be  in  writing?  A.  Well,  he  said,  if  he  got 
sick  or  anything,  •  •  •  he  would  send 
to  town  and  have  his  lawyer  come  out  and 
make  out  the  papers."  It  Is  evident  that  the 
arrangement  was  to  be  tentative,  until  he 
could  see  the  very  end.  The  plaintiffs  testify 
that,  after  his  two  weeks  residence  with  them 
iu  Eugene,  he  expressed  himself  perfectly 
satisfied,  and  ready  to  make  the  agreement 
But,  if  this  were  true,  why  did  he  not  then, 
when  he  was  near  a  lawyer  and  notary,  make 
the  conveyance?  Why  delay  until  they  had 
moved  out  to  his  farm,  and  thtis  necessitate 
a  useless  trip  to  Eugene?  He  may  have  been 
satisfied  with  the  treatment  he  had  received 
up  to  that  time,  but  it  remained  for  him  yet 
to  be  satisfied  that  it  would  continue  to  the 
time  of  his  deatb.  In  the  tragedy  of  King 
Lear  the  great  dramatist  portrays  the  fool- 
ishness of  an  old  man  who  In  bis  lifetime 
strips  himself  of  his  possessiona,  and  depends 
on  the  gratitude  of  his  children  for  support 
in  his  declining  years.  The  reports  are  full 
of  such  tragedies,  wherein  undutlful  cbll- 
dreo,  finding  themselves  possessed  of  a  par- 
ent's means  of  support,  foi^et  the  obligation 
of  filial  love  and  gratitude,  and  either  drive 
the  aged  donor  from  them  or  make  his  life 
miserable  with  them.  To  the  ^scredlt  of 
human  nature,  snclr  Instancea  are  as  frequent 
as  the  reverse;  and,  if  tiila  be  so  with  chil- 
dren of  the  donor,  how  mncb  more  likely  is 
It  :to  be  the  case  where  the  transaction  is 
with  strangers.  Black  was  wise  enough  to 
wlah  to  protect  himself,  and  we  do  not  think 
the  evidence  shows  that  he  ever  promised  or 
Intended  to  make  a  deed,  bnt  that  he  proba- 
bly did  intend.  If  at  the  dose  of  hla  life  the 
plaintlfts  had  not  rdaxed  their  efforts  to 
make  him  comfortable,  to  remember  them  by 


a  will,  and  perhaps  to  leave  them  all  his 
property;  but  this  Is  not  the  case  which  the 
plaintiffs  have  presented  by  their  pleadings. 

[4]  Where  8i>ecific  performance  of  an  oral 
contract  to  convey  land  Is  sought  to  be  en- 
forced, on  the  ground  of  performance  by  the 
vendee,  the  evidence  of  the  terms  of  the  con- 
tract should  be  clear  and  satisfactory.  S6 
Cyc.  689.  At  common  law,  and  In  many  of 
the  states  by  statute,  plaintiffs  would  not 
have  been  permitted,  after  the  death  of  the 
alleged  promisor,  to  testify  as  to  the  terms 
of  the  contract,  and,  while  the  rule  has  been 
relaxed  In  this  state,  there  are  many  reasons 
why  the  testimony  of  Interested  portles  un- 
der such  circumstances  should  be  closely  scru- 
tinized. It  Is  so  easy  for  self-interest  to  sway 
even  the  honest  mind,  so  that  It  will  give  a 
different  meaning  to  the  language  used,  or 
construe  rather  than  repeat  actual  conversa- 
tions, that  disinterested  testimony  is  highly 
desirable,  nay,  almost  Indispensable,  in  cases 
of  this  kind.  Our  statute  requires  the  Judge 
presiding  at  jury  trials  to  instruct  them  that 
evidence  of  the  oral  admission  of  a  party 
should  be  viewed  with  caution  (section  868, 
L.  O.  L.),  and,  if  this  is  the  rule  as  to  ad- 
missions of  parties  living  and  able  to  explain 
their- language  and  meaning,  with  how  much 
greater  force  should  it  apply  when  the  evi- 
dence is  directed  to  the  alleged  declarations 
of  one  whose  lips  are  sealed  in  death,  and 
to  establish  a  contract  which  the  law  requires 
to  be  in  writing. 

[S]  The  evidence  of  plaintiffs'  possession  Is 
not  clear  or  satisfactory.  It  Is  true  that 
Hawkins  says  he  went  into  possession  and 
his  wife  says  that  they  took  "perfect  posses* 
slon  of  the  premises,"  but  the  evidence  In- 
dicates that  their  possession  was  that  of  ten- 
ants, until  a  final  agreement  should  be  con- 
summated, rather  than  that  of  persons  hold- 
ing as  purchasers.  They  admit  that  Black 
said  that  he  wanted  to  retain  a  life  estate 
for  his  own  protection,  but  this  wonld  be  a 
poor  protection  if  plaintiffs  had  the  posses* 
ston  and  enjoyment  The  reasonable  Infer- 
ence which  we  draw  from  the  statements  of 
these  Interested  witnesses  la  that  Black  In- 
tended to  keep  the  property  in  his  ovn  hands 
so  that  he  would  be  in  a  position  to  expel 
plalntiffii  from  It,  In  case  they  did  not  care 
for  bim  In  a  satisfactory  manner;  that  be 
expected  them  to  use  and  keep  the  products 
of  the  farm  without  paying  for  them,  MEcept 
in  the  way  of  services  to  hlmsdf ;  that  he  in- 
tended to  part  with  tals  right  of  possession 
seems  almost  Incredible.  To  conclude,  we 
think  plaintiffs  have  not  made  a  showing 
sufficient  to  Justly  us  In  decreeing  a  specific 
performance  of  this  alleged  contract. 

[I]  Bpedfle  performance  can  never  be  de- 
manded as  an  absolute  r^bt,  bnt  reste  in  the 
sound  discretion  of  the  court  to  be  granted 
or  denied  as  the  Interests  of  justice  may  seem 
to  require.  SB  Qyc.  548,  and  cases  there 
cited.  In  the  case  at  bar  we  think  It  In  the 
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interest  of  Justice  to  leave  the  plalotlffa  to 
pnnue  their  remedy  at  law,  which  is  cor- 
tainlj  adequate  to  compensate  than  for  any 
.services  they  may  have  rendered  or  damagea 
they  may  have  saffered  in  the  premieea. 
The  decree  of  the  clrcalt  coort  la  affirmed. 


BUN  DIAL  BANCH  v.  MAT  liAND  GO. 
(Supreme  Oonrt  of  Oregon.   Jan.  2,  1912.) 

1.  Navioabu  Watsbb  (I  SB*)— "Hioh-Wa- 
TER  Mask." 

Ab  determining  the  boundary  betveen  the 
land  of  a  riparian  owner  and  the  public,  the 
high-water  mark  of  a  river  not  affected  by  the 
tide  la  the  point  below  which  the  presence  and 
action  of  the  water  are  so  common  and  asoal 
and  BO  long  continued  in  all  ordinary  years  as 
to  nuik  on  the  soil  a  character  distinct  from 
that  of  the  banks  with  respect  to  vegetation  and 
the  soli  itselL 

[Bd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  THg.  SS  180-200;  Dec  Dig.  | 
36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3280-3290!] 

2.  Navioabli  Watbbb  (I  SB*}— "Hioh-Wateb 
Mabk"— "Bed  of  Hiver"— "Ix)w-Wateb 
Mark"— "Bkaoh"— "Shobb," 

The  margin  of  the  bed  of  a  river  which  lies 
between  high  and  low  water  mark  is  called  the 
"beach"  or  "shore,"  which  is  actaallj  a  part 
of  the  bed  of  the  river,  and,  when  the  river  is  at 
its  full  flow,  whether  caused  by  the  tide  or  by 
the  natural  increase  of  waters  by  rains,  floods, 
and  the  like,  fflling  its  natural  bed  to  its  higfaest 
reach  of  flow,  It  marks  its  high-water,  white  its 
lessened  range  of  flow  by  summer  hwti  shows 
its  low-water,  mark. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ||  180-000;  Dm:  Kg.  I 
36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  725,  726,  730;  vol.  8,  p.  7588;  voL 

7,  pp.  e&S,  A49S-6497 ;  voL  6,  p.  4253.] 

8.  Naviqablb  Waters  (|  3tf*)— Bivkbb— 
"Bank"— "HiOH- Water  Mark." 

Ttae  bank  of  a  river  is  that  line  or  ridge  of 
earth  which  contains  the  river,  holding  the 
natural  direction  of  its  course,  snd  if  at  any 
time,  either  from  rains  or  other  cause,  the  river 
has  overflowed  fos  a  time  that  line,  it  does  not 
by  such  overflow  change  its  banks  within  the 
rule  fixing  hlKh-water  maA  as  a  bonndary  be- 
tween a  riparian  owner  and  the  public. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  180-300;  Dec  Dig.  f 
36.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  1,  pp.  682-^;  vol.  8,  p.  7587.] 

4.  Navioable  Waters  (f  44*)— "AocRcnoN." 

Accretion  is  the  Imperceptible  accumalatlon 
of  land  by  natural  causes,  and  the  owner  of  the 
property  to  which  the  addition  is  made  becomes 
the  owner  of  such  ground,  as,  where  land  is 
twonded  by  a  stream  of  water  which  changes  Its 
course  gradually  by  alluvial  formation,  the  own- 
er of  the  land  holds  the  same  boundarr,  includ- 
ing the  accumulated  soil  (quoting  1  Words  and 
Phrases,  p.  00). 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig,  K  266-278;  Dec  Dig.  5 
44.«1 

5.  Navioabu!  Waters  (}  86*)— Mbandebbd 
Stbbaub. 

Where  a  stream  is  intended  to  be  meander- 
ed by  public  surveys,  the  stream,  and  not  the 


actual  meander  line  as  run  on  the  groundt  Is  the 
true  boundary  of  the  riparian  owner. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  »  180-200;  Dec  Dig.  { 
36.*] 

6.  Appbai.  ahd  ESRBoa  Q  1010*)— High-Wa* 
TBR  Mabk— S^DiRos. 

Tb«  court,  in  ascertaining  the  high-water 

mark  of  a  river  to  constitute  a  boundazr,  found 
that  a  bar  was  under  water  from  two  to  four 
months  during  ordinary  years;  that  the  bar  waa 
barren  sand  and  gravel  from  two  to  nine  feet 
above  low-water  mark ;  that  along  the  line  (tf 
high-water  mark  a  bau  rose  abruptly  in  most 
places;  and  that  the  high-water  mark  was  ap- 
parent. The  trial  judge  viewed  the  river.  Held, 
that  the  establishment  by  the  court  of  the  high- 
water  mark  line  was  based  on  u  consideration 
of  all  the  circumstances,  and  would  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^ror^^Oent  Dig.  If  8979-8082;  Dee.  Dig.  f 

7.  Affbai.  ahd  Bbbob  (i  1010*)— FlHDinOB— 
ConcLnsivBNEsa. 

Where  a  cause  is  tried  by  the  trial  court 
without  a  Jury,  the  court  on  appeal  can  only 
examine  the  testimony  to  ascertain  whether  or 
not  there  Is  any  competent  evidence  supporting 
the  findings. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  ff  S9T9-8082;  De&  Dig.  f 
1010.*] 

8.  Appeal  and  E^bob  (i  1008*)— S^dihob— 
Conclusiveness. 

The  court  on  appeal,  it  trying  a  case  de 
novo,  must  give  peculiar  weight  to  the  findings 
of  the  trial  judge  trying  the  case  without  a  JuTt 
where  his  findings  are  based  on  evidence  and  on 
a  view. 

[Ed.  Note^For  other  cases,  sea  Appeal  and 
Error,  Gent  Dig.  f|  8055-3969;   Dec.  Dig.  | 

1008.^] 

9.  Vendor  and  Pubobabo  0  834*)— Ooh- 
TBACTB— Acrions. 

An  action  by  a  pnvehaser  of  land  for  ex- 
cessive payments,  under  a  contract  providing  for 
a  specified  sum  per  acre  the  acreage  to  be  as- 
certained by  a  survey,  and  the  vendor  to  refund 
in  case  the  survey  showed  a  less  quantity  tbma 
estUuated,  is  based  on  tlie  contract,  and  inv<Avfls 
the  Issue  of  the  number  of  acres  sold. 

[Bd.  Mote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  9B9-880;  Dec  Dig.  | 
834.*] 

Appeal  from  Clrcalt  Court,  MnltiUHnab 
County;  Earl  C.  Bronaugh,  Ju^e. 

Action  by  the  Son  Dial  Ranch  against  the 
May  Land  Company.  From  a  jndsmoit  for 
plalutiflF,  defendant  appeals.  Afflroied. 

This  is  an  action  upon  a  contract  Tin 
cause  was  tried  by  the  court  without  the 
intervention  of  a  Jury.  From  a  Judgment  In 
favor  of  plaintUI  for  $8,671.03.  defendant 
appeals.  On  February  7,  1907,  negotiations 
were  pending  between  plaintiff  and  defend- 
ant for  the  purchase  of  a  certain  tract  of 
land  owned  by  the  latter  in  Multnomah 
comity,  Or.,  at  the  confluence  of  the  Sandy 
and  Columbia  rivers,  and  fronting  on  the 
Columbia  river,  which  Is  navigable  at  that 
point  Owing  to  the  topography  of  the  land 
and  the  impossibility  of  determining  the 
number  of  acres  owned  by  defendant  with- 
out a  Surrey,  plalntlfl  and  defendant  entwed 
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Into  an  tgnmmt  In  wrtttnft  tba  aabrtanee 
of  wblcli  u  followB:  "Wtaenu  the  Uay 
r^nd  Company  turn  agreed  to  nil,  and  the 
Sun  Dial  Bancb  has  agreed  to  purchase, 
certain  lands  In  MnltwoniBh  county,  Oregon, 
at  fB&jQO  per  acce^  tbe  acreage  to  be  iiebet- 
mined  by  anryey,  and  whereas  the  May  Land 
Company,  In  pnrspance  of  Its  agreunoit  to 
■ell,  baa  tnmlabed  the  Sun  Dial  Banch  with 
a  anrr^  <)C  said  land,  made  by  Fhllo  Hol- 
brooke Jr^  snrreyor,  which  said  sntray  shows 
ownership  In  tbe  May  Land  CkHUpany  of 
1809.06  acres  of  land,  and  whereas  the  pur- 
chasers oslsB  a  question  aa  to  the  ownership 
In  the  May  Land  Company  of  said  number 
of  acres;  Now,  therefore,  in  OTder  to  ex- 
pedite tbe  consummation  of  the  contemplated 
transaction,  that  being  the  consideration 
moving  from  ewdi  party  hereto  to  the  othw, 
the  parties  iuxeto  agree  that  based  upon  the 
amount  due  nndw  said  surrey  at  $66.00  per 
acr^  the  deed  to  said  1S09.06  acres  shall 
be  executed  by  the  May  land  Company; 
the  cash  paymeot  agreed  upon  be  made  by 
the  Sun  Dial  Banch  and  the  notes  and  mort- 
gages tor  unpaid  balance  In  accordance  with 
the  agreunoit  executed,  with  the  understand- 
ing that,  if  it  shall  be  hereafter  detwmlned 
as  suTT^ed,  said  company  will  refund  to  the 
Sun  Dial  Ranch  at  the  rate  of  $66.00  per 
acre  for  each  acre  lees  than  1809.06  to  which 
it  has  not  title;  and  if  it  shall  be  determined 
hereafter  that  said  May  Land  Company  is 
actually  the  owner  of  more  than  said  1809.05 
acres,  the  Sun  Dial  Ranch  will  pay  and  agree 
to  pay  for  any  excess  additionally  at  the 
rate  of  $56.00  per  acre.  The  determination 
above  referred  to,  to  be  made  within  a  rea- 
sonable time  as  per  agreemrat  hereto  attach- 
ed. [Signed]  May  lisnd  Company,  by  EL 
May,  President  Sun  Dial  Ranch,  by  H.  C. 
Campbell,  President."  Tb^eafter,  the  par- 
ties being  unable  to  agree  in  regard  to  the 
nmnber  of  acres  or  the  line  upon  the  north 
of  the  land  to  which  the  surrey  should  be 
made,  plaintiff  proceeded  to  fix  and  establish 
the  line  of  ordinary  high  water  of  the  Co- 
lombia rlrer  as  It  claimed  the  same  existed 
at  the  time  of  the  conreyance.  The  survey 
was  made  by  Mr,  R.  S.  Oreenleaf,  a  dril 
engineer,  and  the  line  estebUshed  by  htm, 
as  described  in  the  record  by  metes  and 
bounds  and  shown  on  the  maps  la  evidence, 
Is  called  the  "Qreenleaf  line."  According 
to  his  measurements,  the  tract  contained 
1,668.06  acres,  and,  according  to  tbe  line 
upon  the  north  of  said  land  as  surveyed  by 
Mr.  Phdlo  Holbrook,  county  surreyor  of 
Multnomah  county,  which  Is  also  described 
In  the  record  and  shown  on  the  maps  In  eri- 
dence,  the  tract  contelned  1,806.05  acres, 
making  a  difference  of  146.97  acres,  which 
latter  amount  plaintiff  alleges  to  He  between 
the  lines  of  ordinary  high  water  and  ordinary 
low  water  ou  the  Columbia  river,  and  be- 
longs to  the  state  of  Oregon.  Therefore 
the  only  issue  upon  the  trial  was  as  to  the 
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kteatlon  of  On  ordinary  hiib-water  maA 
on  the  Columbia  river. 

Upon  the  main  Issue  tbe  findings  of  the 
trial  court  were  as  follows: 

"That  the  north  boundary  line  of  said 
tract  owned  by  defendant  at  the  time  of 
said  conr^vnce  and  intended  to  be  purchased 
1^  the  pl^ntUT,  and  oonreyed  by  defendant, 
was  and  Is  the  line  of  ordinary  high  water 
ot  the  Columbia  rlrer,  and  that,  In  pursuance 
of  said  agraonent  so  altered  into  at  the 
time  of  said  conreyance,  plaintiff,  hy  ite 
snrr^r,  R.  S.  Greeoleaf,  proceeded  to  run, 
fix,  and  establish  said  north  boondacy  line 
of  said  tract  of  land,  and  said  line  as  so 
fixed  the  said  Greoileaf  Is  described  as 
follows,  to  wit:  [Here  follows  the  descrip- 
tion of  the  Oreenleaf  line  and  Burr«y.] 

*n^t  said  line  so  fixed  by  said  Oreenleaf, 
as  last  above  described,  marks  the  ordinary 
high-water  line  of  the  Columbia  river  in 
front  of  said  tract  of  land,  excepting  that 
there  are  two  small  parcels  of  land,  aggre- 
gating 8H  acres,  which  are  excluded  by  said 
Qreenleaf,  and  wbdch  should  not  have  been 
BO  excluded,  but  should  be  included  within 
the  boundaries  of  the  land  conreyed  by  de- 
fendant to  plaintiff,  and  that  at  the  time  of 
said  conveyance  the  tract  of  land  so  owned 
and  conreyed  by  defendant  contained  1666.58 
acres,  and  no  more,  and  that  the  space  be- 
tween said  last-described  line  marking  said 
line  of  ordinary  h^b  water  and  the  line 
fronting  on  the  Columbia  rirer,  as  survey- 
ed and  claimed  by  the  defendant  at  the 
date  of  said  conveyances  abore  mentioned, 
amounts  to  138.47  acres,  all  of  which  now 
lies,  and  at  the  date  of  said  conveyance  lay, 
between  the  lines  of  ordinary  high  water 
and  ordinary  low  water  cm  the  ColumMa 
river. 

"That  this  coart,  at  the  request  of  tbe 
parties  herein,  and  pending  the  hearing  here- 
in, in  company  with  counsel  for  said  respec- 
tive parties,  personally  visited  said  premises 

on  or  about  the  day  of  October,  1908, 

at  a  time  of  ordinary  low  water  In  the  Co- 
lumbia river,  and  again  about  the  day 

of  May,  1909,  at  the  season  of  the  spring 
freshete  in  tbe  Columbia  river  and  from 
the  testimony  herein,  aided  by  said  examina- 
tion and  inspection,  the  court  finds  that 
said  line  so  surveyed  by  said  Oreenleaf, 
and  as  described  in  finding  No.  4,  marks 
the  line  of  ordinary  high-water  mark,  and 
the  north  boundary  line  of  said  tract  as 
owned  by  said  defendant  at  the  time  of  said 
conveyance,  excepting  as  to  the  two  small 
parcels  containing  in  the  aggregate  8%  acres, 
as  hereinabove  found,  and  that  said  138.47 
acres  lying  north  of  said  lines  are  covered  by 
the  waters  of  the  Columbia  river  from  two 
to  four  months  of  each  recurring  year  and 
during  the  growing  season  of  vegetation,  and 
same  Is  barren  sand  and  gravel  by  reason 
thereof  and  wholly  wrested  from  vegetation. 

"That  said  sand  bar,  conslBttng  of  188^7 
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acres,  lies  at  an  altitude  varying  from  two 
to  nine  feet  above  the  low-water  mark  of 
the  Colnmbla  rlvw  fretting  thereon.  That 
said  sand  bar  Is  a  permanent  bar,  consisting, 
for  tbe  most  part,  of  bard,  firm  sand  and 
gravti,  Tarying  but  slightly  from  year  to 
jear  in  its  general  outline  for  many  years 
past,  but  that  tbe  surface  thereof  changes 
with  tbe  recurring  periods  of  overflow  by 
the  erosion  of  tbe  surface  and  the  depositing 
of  sand  and  gravel  thereon  by  the  action  of 
the  floods  and  currents  of  the  Columbia 
zivw  during  the  spring  and  snrnmer  rises 
of  said  stream. 

"That  during  tbe  period  of  ordinary  low 
water  said  sand  bar  extends  considerably 
further  north  of  tbe  said  Holbrook  line 
btfoze  readilng  the  line  of  ordinary  low 
water,  and  from  a  point  about  where  tbe 
■aid  Holbrook  line  runs,  ont  to  the  ordinary 
low-water  line,  tben  Is  a  marked  dlffnence 
betwera  the  character  of  said  bar  and  the 
character  of  that  part  south  of  the  Holbrook 
line^  said  outer  portion  of  said  bar  being 
very  soft;  parteUng  of  the  nature  of  qnldc- 
sand  and  mire. 

"That  Immediately  south  of  said  Green- 
leaf  line  marking  said  line  of  ordinary  blgh 
water  the  land  rises  in  most  places  atoaptly, 
fonnlng  a  bank  aboTe  which  vegetation 
grows,  and  the  dividing  line  between  said 
land  and  sand  bar  is  practically  identical 
with  the  said  Oreenleaf  line  described  In 
finding  No.  4,  and  Is  apparent  and  discern- 
ible." 

Alexander  Bernstein,  Otto  J.  Kraemer, 
and  Will  B.  King  (Bernstein  &  Coben,  on 
tbe  brief),  for  appellant  E.  E.  Coovert 
(Coovert  &  Stapleton,  on  the  brief),  for 
respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
At  tbe  coDCluBlon  of  plaintiff's  testimony, 
defendant  moved  for  a  nonsuit,  and  assigns 
as  error  tbe  judgment  of  tbe  court  In  over- 
mllng  the  same,  contending  upon  this  ap- 
peal: (1)  That  tbe  findings  of  facts  made 
by  the  trial  court  were  not  supported  by 
any  evidence;  (2)  that  tbe  findings  of  facts 
do  not  support  tbe  decree. 

Tbe  Sandy  river  branches  a  short  distance 
above  its  moutb;  tbe  western  fork  tber^f 
forming  tbe  Little  Sandy  river.  These,  with 
tbe  Columbia  Into  which  they  flow,  embrace 
an  Island  of  about  447  acres,  and  several 
small  Islands  south  of  the  Greenleaf  line. 
For  several  years  there  has  been  a  bar,  op- 
posite tbe  large  island  In  the  Columbia,  the 
area  and  elevation  of  which  bas  been  in- 
creased to  a  large  extent  by  tbe  alluvion 
brought  down  by  tbe  Sandy  river  and  aug- 
mented by  that  washed  by  tbe  waters  of  the 
Columbia.  This  bar  Is  about  1,000  feet  across 
from  north  to  south  at  the  widest  part, 
tapering  toward  the  mouth  of  the  Little 
Sandy  river,  and  being  narrower  and  of 
very  irregular  shape  at  the  outlet  of  the 
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Sandy.  Thbt  bar,  with  some  other  small 
strips,  cMistltute  tbe  basis  of  the  controversy 
In  this  case.  Sigh  water,  which  at  times 
covers  tbe  bar  and  many  low  lands  In  tbe 
vicinity,  is  chiefly  caused  by  the  rise  of 
tbe  Columbia  river,  which  is  some  1.200  to 
1,400  miles  In  length.  The  lai^e  watersheds 
of  this  river  and  Its  tributaries  account  for 
tbe  rise  of  the  water  at  different  seasons 
of  the  year.  In  the  regions  drained  by  tbe 
Snake  river,  which  la  some  1^00  miles  In 
length,  and  its  tributaries  flowing  from  tbe 
south,  the  spring  seasons  are  early.  There- 
fore the  melting  of  tbe  snow  and  ice,  and 
tbe  early  rains,  cause  a  rise  In  tbe  Columbia 
which  continues  tor  some  time,  and,  when 
partially  abated,  Is  often  augmented  latw 
iu  tbe  season  by  a  similar  drainage  from  tjhe 
north.  These  cooditlonB  loigthen  the  period 
of  high  water  in  the  Columbia,  and  In  this 
respect  this  rira:  mttvn  from  any  other 
with  which  we  are  familiar.  Assuming 
sero  as  an  arbitrary  standard  And  aa  near^ 
ly  as  possible  at  low-water  maA  opposite 
ttie  point  in  controversy,  the  elevaticm  of 
tiie  land  between  the  Holbrook  meander  Hne 
and  Oreenleaf  line  varies,  oommenctng  at 
Holbrook  line  and  extending  southerly  across 
the  widest  part  of  the  tract  from  3.9  feet 
above  sero  to  9.8  feet  as  shown  by  the  fig- 
ures on  map  in  evidence.  At  this  place  tbe 
extreme  annual  rise  of  the  Columbia  is  about 
22  feet,  and  the  bar  is  covered  with  water 
from  9  to  16  feet  every  year.  It  Is  agreed 
that  the  tide  does  not  affect  this  irartion  of 
tbe  river. 

The  evidence  tends  to  show  that  ttils  trad; 

which  ts  referred  to  in  the  testimony  as  a 
bar,  has,  since  18S2,  been  nearly  the  same 
elevation,  except  for  slight  rises  and  falls. 
For  years  steamboats  have  endeavored  to 
avoid  this  barrier.  Along  tbe  Greenleaf 
Hne  for  the  greatest  part  of  tbe  distance, 
there  Is  a  bank  clearly  outlined  10  or  12 
feet  high  with  distinct  water  marks  on  It, 
with  vegetation  above,  and  sand  and  gravel 
below,  except  for  small  deposits  caused  by 
back  water  In  a  few  places.  This  formation 
could  not  possibly  grow  v^etatitm.  Tbe 
annual  recurring  spring  rises  of  the  Colum- 
bia river  come  over  tbe  bar  during  the 
months  of  March  or  April,  and  remain  antH 
tbe  1st  or  15th  of  August  There  Is  practical- 
ly no  vegetation  on  the  same  because  of  the 
nature  of  the  soli,  and  because  vegetation 
could  not  live  under  water.  The  bar  Is 
changing  continually,  and  vegetation,  if  It 
could  be  started,  would  either  be  covered 
with  fresh  sand  or  washed  away  as  the 
current  might  affect  It 

The  various  estimates  of  the  time  the  bar 
Is  covered  with  water  are  from  four  weeks 
to  six  months,  and  perhaps  eight  months  of 
the  year.  Mr.  B.  S.  Greenleaf,  wbo  surveyed 
the  tract  in  1907,  Indicates  that  along  his 
line  of  surrey  the  bank  on  one  island  is  near- 
ly vertical,  on  another,  oval;  that  of  tbe 
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large  Island  gently  sloping,  b^g  SO  or  00 
feet  horizontally,  the  line  running  wltb  tbe 
vegetation  at  an  elevatitm  of  about  9  feet 
Tbe  large  IslanS  Is  at  an  elevation  of  25 
feet  above  aero.  There  Is  a  fall  of  six  £eet 
tnm  tbe  foot  of  the  bonk  to  the  water's 
edge.  A  rise  of  five  feet  of  water  would 
cover  the  north  half  of  the  bar,  and  four 
feet  more  wooia  cover  the  balance  There 
Is  a  movemeut  of  gravel  on  tbe  bar  every 
year,  and  out  beyond  the  four-fi)ot  line  It 
Is  mostly  qutcksand  which  is  unstable  like 
the  watOT  itself  and  changes  with  every 
flood.  Other  witnesses  state  that  the  bar  Is 
used  for  pasture;  that  It  has  a  willow 
growth,  and  is  like  the  land  up  the  river 
for  three  or  four  miles;  that  there  Is  more 
vegetation  on  the  island  than  on  the  bar; 
that  it  is  not  affected  by  the  waters  of  the 
Sandy  river,  and  estimate  that  other  bottom 
land  near  is  lower.  Mr.  Phllo  Holbrook, 
county  surveyor,  states  that  his  line  Is  one 
foot  above  water  and  In  some  places  higher; 
that  there  are  about  71S  acres  of  land  not 
taken  In  by  his  survey,  which  was  made 
January  18,  1907;  that  he  estimates  his  line 
to  be  6  or  7  feet  above  zeco.  The  trial  Judge 
visited  tbe  locus  in  quo,  and  made  an  Invest- 
igation in  October,  1908,  before  taking  the 
testimony,  and  again  in.  May,  1900.  Elabor- 
ate maps  showing  the  location  and  elevation 
of  the  premises  and  portions  of  the  Colum- 
bia and  Sandy  rivmrs  were  Introduced  in 
evidence. 

Counsel  for  plaintiff  and  defendant  are  In 
accord  in  their  statements  that  the  ordhiary 
high-water  mark  on  the  Columbia  river  Is 
the  line  of  demarcation  between  the  land 
which  should  be  measured  and  the  bed  of 
the  river.  We  need  only  to  state  the  rules 
of  law,  as  enondated  by  this  court  and  oth- 
ers, as  the  controversy  in  this  case  is  large- 
ly aa  to  the  application  of  principles  already 
adjudicated. 

[1]  Mr.  Famham,  lu  his  valuable  work  on 
Waters  and  Water  Rights,  digests  the  def- 
initions of  iiigh-water  mark  given  in  several 
cases  as  follows:  "With  reference  to  rivers 
which  are  not  affected  bf  the  tide,  the  mean- 
ing of  the  term  Is  somewhat  more  difficult 
to  determine.  Bnt  the  deflnitlon  which  best 
meets  all  requirements  qf  the  case  and  which 
has  in  effect  been  adopted  by  tbe  weight  of 
authority  Is  that  'high-water  mark'  is  tbe 
point  below  which  the  pres^ce  and  action  of 
the  water  are  so  common  and  usual  and  so 
long  continued  in  all  ordinary  years  as  to 
mark  upon  the  soil  a  character  distinct  from 
that  of  the  banks  with  respect  to  vegetation 
as  well  as  with  respect  to  the  soil  Itself. 
This  deflultlon  applies  both  to  navigable  and 
to  nonnavlgable  streams."  2  Famham's  Wa- 
ters and  Water  Rights,  |  417.  Mr.  Justice 
Thayer  in  Johnson  v.  Knott,  13  Or.  808,  310, 
10  Pac.  418,  420,  said:  *'The  only  matter  to 
be  decided  in  such  a  case  Is  the  location  of 
the  line  indicating  blgh-wat»  xoark,  and  that 


involves  a  dlaerlmlnatton  between  flM  miland 
and  the  bank. proper  qf  the  stream.  The 
banks  of  a  river  serve,  ot  course,  to  bold  Its 
wBtea  within  Its  bed,  and  the  point  to  which 
the  watw  usually  rises,  tn  an  ordinary  sea- 
son ct  h^  water,  I  woald  r^rd  as  M^- 
water  mark,  and  Oat  It  eonstltated  Uie  tme 
meander  line.  This  line  la  easily  (d)served  by 
an  examination  of  the  banks  of  a  river  long 
after  the  water  snbsideB,  and  an  Intelligent 
Jury,  wben  permitted  to  view  the  locality, 
will  have  no  dlfficolty  In  detecting  it." 
This  line  9t  high-water  mark  as  a  boundary 
betwem  a  riparian  own^  and  the  public 
shonld  be  determined  by  ascertaining  where 
the  presence  and  action  of  the  water  are  so 
common  and  usual  and  so  long  continued 
in  all  ordinary  years  as  to^  mark  upon  the 
soil  of  the  bed  a  character  distinct  from 
that  of  the  banks  In  reB[>ect  to  v^etatlon, 
as  well  as  respects  the  nature  of  the  soil 
Itself.  Carpenter  v.  Board  of  Com'rs,  06 
Minn.  S13,  B22,  68  N.  W.  295,  297.  Mr. 
Justice  Curtis  In  the  case  of  Howard  v. 
Ingersoll,  13  How.  426,  427,  14  L.  Ed.  180, 
states :  "That  the  banks  of  a  river  are  those 
elevations  of  land  which  confine  the  waters 
when  they  rise  o>ut  of  the  bed;  and  the  bed 
Is  that  soil  BO  usually  covered  by  water  as  to  - 
be  distinguishable  from  the  banks,  by  the 
character  of  the  soli,  or  vegetation,  or  both, 
produced  by  the  common  presence  and  action 
of  flowing  water.  But  neither  the  line  of 
ordinary  hl^-water  mark,  nor  of  ordinary 
low-water  mark,  nor  of  a  middle  stage  of 
water,  can  be  assumed  aa  the  line  dividing 
the  bed  from  the  banks.  This  line  is  to  be 
found  by  examining  the  bed  and  banks,  and 
ascertaining  where  the  presence  and  action 
of  water  are  so  common  and  usual,  and  so 
long  continued  in  all  ordinary  years,  as  to 
mark  upon  the  soil  of  the  bed  a  character 
distinct  from  that  of  the  banks,  in  respect 
to  vegetation,  as  well  as  in  respect  to  the 
nature  of  the  soil  Itself.  Whether  this  line 
between  the  bed  and  thd  banks  will  be  found 
above  or  below  or  at  a  middle  stage  of  water 
must  depend  on  the  character  of  the  stream. 
The  height  of  a  stream,  during  much  the 
larger  part  of  the  year,  may  be  above  or 
below  a  middle  point  between  this  highest 
and  least  flow.  Something  must  depend 
also  upon  the  rapidity  of  the  stream  and 
other  circumstances.  But  in  all  cases  the 
bed  of  a  river  is  a  natural  object,  and  is  to 
be  sought  for,  not  merely  by  the  application 
of  any  abstract  rules,  but  as  other  natural 
objects  are  sought  for  and  found,  by  the 
distinctive  appearances  they  prraent;  the 
banks  being  fast  land,  on  which  v^etation, 
appropriate  to  such  land  in  the  particular 
locality,  grows  wherever  the  bank  Is  not 
too  steep  to  permit  such  growth,  and  the 
bed  being  soli  of  a  dlfleroit  character  and 
having  no  vegetation,  or  only  such  as  exists 
when  commonly  submerged  in  water."  **A 
fresh  water  river,  like  a  tidal  rir»,  Is  oom- 
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posed  of  tho  alTeas,  or  bed.  and  the  -water; 
bat  It  baa  bants  taistead  of  shores.  The 
banks  are  the  derations  of  land  which  con- 
fine the  mters  In  th^  natural  channel 
when  they  rise  the  highest,  and  do  not  over- 
flow the  banks."  Gonld  on  Watm,  |  4S. 
In  the  case  of  Land  In  New  Orleai»,  OaUed 
the  Battnr^  17  Amer.  State  Papers,  p.  81, 
there  Is  deduced  from  the  many  authorities 
noted  the  conclusion  said  to  be  most  rigor- 
ously exact,  "ttiat  all  la  rlrer,  or  river's 
bed,  which  Is  contained  between  the  two 
banks,  and  the  hl^-water  line  on  them; 
and  alt  la  bank  which  embraces  the  waters 
In  th^  ordinary  full  tide."  Thla  most  Taln- 
able  state  paper  coiUalns  furtlier  Information 
to  the  effect  that  In  the  Roman  or  dvil  law 
the  channel  or  hollow  containing  the  river 
was  distinguished  as  the  bed  and  the  bank, 
the  river  itself  bdng  water;  thus  alveus, 
aqua  et  ripa.  the  bed.  water,  and  bank.  All 
above  hU:h-water  mark  the  Roman  law  con- 
sidered as  "ripa,"  bank,  and  all  below  as  **al- 
veus,**  or  bed. 

[2]  Tills  distinction  appears  in  the  English 
law,  with  this  addition,  that  the  bank  or 
mai^gln  of  the  bed  of  tiie  river,  which  lies 
between  the  high  and  low  water  marks,  la 
called  the  "beach"  or  "shore"  There  is  a 
difference  between  the  banks  of  a  river  and 
the  shores  of  the  sea.  The  river  bank  la  not 
sub^cent  to  the  river,  as  are  the  shores  of 
the  sea,  which  are  dally  occupied  by  Its  ac- 
cesses in  the  tide  flow.  In  our  rivers,  the 
beach  or  shore  Is  the  actual,  as  well  as  tiie 
nominal,  bed  of  the  river.  When  the  river 
is  at  its  full  flow,  be  that  by  the  dally  flow 
of  the  tide,  or  by  the  natural  increase  of  its 
waters,  occasioned  by  rains,  floods,  and  the 
Uke,  fllUng  its  natural  bed  to  Its  highest 
reach  of  flow,  it  thus  marks  its  blgb-water, 
while  its  lessened  range  of  flow  by  summer 
heats  shows  Its  low-water,  mark.  See  HoqcIe 
on  Rivers.  |  7. 

[8]  The  bank  may  be  rightly  defined  as 
that  line  or  ridge  of  earth  which  contains 
the  river,  holding  the  natural  direction  of 
its  course.  But  If  at  any  time,  either  from 
rains  or  other  cause,  it  has  overflowed  for  a 
time  that  line,  it  does  not  by  such  overflow 
change  Its  banks,  for  the  reason  that  the 
overflow  Is  for  a  time  only,  while  the  natural 
flow  Is  more  or  less  constant  Houck  on 
Rivers,  8  8. 

[4]  In  1  Words  &  Phrases,  p.  09,  we  find 
this  definition:  "Accretion  Is  the  impercep- 
tible accumulation  of  land  by  natural  causes, 
and  the  owner  of  the  property  to  which  the 
addition  la  made  becomes  the  owner  of  such 
ground,  as  where  land  Is  bounded  by  a 
stream  of  water  which  changes  Its  course 
gradually  by  alluvial  formation,  the  owner  of 
the  land  still  holds  the  same  boundary.  In- 
cluding the  accumulated  soil" — citing  Inhab- 
itants of  New  Orleans  v.  C.  8.,  10  Pet  6^ 
717,  9  I*  Ed.  57a 

[6]  It  la  the  law,  aa  setUed  in  this  state, 


that,  where  a  atream  la  Intended  to  be  mean- 
dered by  pnbUc  surveys,  the  stream,  and  not 
the  actual  meander  line  as  run  on  the 
ground,  is  the  true  boundary  of  the  riparian 
owner.  Johnson  r.  Tomllnaon,  41  Or.  IBB, 
200,  98  Pac.  406^  dttaig  Minto  v.  Delaney, 
7  Or.  887;  Welaa  v.  Oregon  Iron  ft  Steel  Otk, 
18  Or.  486*  11  Paa  2S5;  Pzencb  Live  StaA 
Go.  T.  Springier,  80  Or.  812,  S8  Pac.  108. 
Sea,  also.  Bowlby  t.  Sbively,  22  Or.  41|0^  80 
Pac.  1B4,  and  Taylor  Sands  Blshing  Co.  v. 
State  Land  Board,  M  107,  161,  108  Pac. 
126,  wherein  Mr.  Chief  Jnstloe  Moore  de- 
fines high-water  maA  and  qnotes  with  a> 
proval  from  the  case  of  Fowler  v.  Wood,  78 
Kan.  Bll,  649,  8S  Pac.  768,  776^  6  L.  R.  A. 
(N.  8.)  16%  117  Am.  St  R€p.  634:  "It  is  not 
necessary  to  give  a  formaticm  on  the  bed  of 
a  river  a  spedfle  name  In  order  that  pro- 
prietary rights  may  attach  to  it  In  many 
states  lands  totally  o^  partially  submerged 
are  made  the  subject  of  grant  by  the  sover- 
eign in  order  that  they  may  be  reclaimed 
for  useful  purposes.  Islands  that  arise  from 
the  beds  of  streams  usually  first  presemt 
thmiAelTee  aa  ban.  •  •  •  Befbre  it  wUl 
aaKKtrt  vegetation  of  any  kind  a  bat  may 
become  valuable  tot  flahlng,  for  hnntbig,  aa 
a  shooting  park,  for  the  harvest  of  lc6,  for 
pumping  sand,  and  for  many  other  weU-rec- 
ognlced  obleds  of  human  interest  and  Indoe- 
try.  If  tnrtber  depoaMs  of  alluvion  upon  tbe 
bordors  would  main  It  mine  valuable,  no  reap 
son  is  apparoit  why  the  law  of  acerrtion 
should  not  andy." 

[U  It  is  omteaded  by  oounsd  for  d^end- 
ant  that  the  court  was  controlled  solely  by 
the  qneethm  of  v^etatifm  In  asootatailng  tbe 
high-water  mark  or  the  line  of  demarcation 
between  the  land  sold.  But  from  the  testi- 
mony as  well  as  from  the  findings  themselves 
we  are  unable  to  agree  with  counsel  as  to 
this  claim.  From  the  evidence,  a  portion  of 
which  has  been  set  forth,  the  trial  court  evi- 
dently took  into  consideration,  and  in  effect 
found:  (1)  That  this  bar  Is  under  water  from 
two  to  four  months;  (2)  that  It  Is  barroi 
sand  and  gravel  by  reason  thereof;  (8)  that 
it  is  wholly  devoid  bf  vegetation;  (4)  that  It 
la  from  two  to  nine  feet  above  low-water 
mark;  <S)  that  it  is  a  permanent  bar  consist- 
ing for  the  most  part  of  hard,  firm  sand  and 
gravel,  varying  slightly  from  year  to  year  In 
its  general  outline,  but  the  surface  thereof 
changes  with  the  recurring  periods  of  over- 
flow, by  the  erosion  of  the  surface  and  tbe 
depositing  of  the  sand,  by  the  action  of  the 
floods  and  currenta;  (6)  that  along  the  line 
of  high-water  mark  a  bank  rises  abruptly  In 
most  places.  The  trial  court  also  found  that 
the  dividing  line  or  high-water  mark  is  ap- 
parent and  discernible,  and  considered  the 
ordinary  high-water  mark  on  the  bank,  and 
the  ordinary  low-water  mark,  the  depth  of 
the  water,  and  the  rapidity  of  the  stream. 
The  trial  Judge  had  a  good  opportuni^  to 
apply  tbe  rule  above  aiioted  in  Howud  v. 
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IngerBoU,  and  to  take  Into  consideration  all 
the  dreumstances  and  all  tbe  natural  objects 
In  seeking  for  and  finding  tMa  line  by  the 
distinct  appearances  presented  on  tiie  bank; 
and  to  examine  tbe  record  whtdi  the  river 
itself  had  made,  according  to  the  mle  indi- 
cated In  the  case  of  Houghton  t.  0^  D.  A 
M.  R.  Co.,  47  Iowa,  370,  378.  In  order  to  as- 
certain this  dividing  line,  It  was  necessary 
to  take  Into  consideration  all  the  circum- 
stances and  natural  conditions,  and  we  think, 
from  the  evidence  and  the  findings  of  fact 
made  by  the  trial  court,  that  this  was  done. 

[7]  The  action  was  tried  by  the  conrt  with- 
out a  jnry,  and  we  can  only  examine  the 
testimony  to  ascertain  whether  or  not  there 
was  any  competent  evidence  tending  to  sup- 
ftort  the  findings  made  by  the  trial  }ndge. 
Salem  Traction  Co.  v.  Anson,  41  Or.  SGZ,  670. 
60  Pac.  675;  Glenn  v.  Dorshelmer,  SI  Fed. 
404,  2  O.  C.  A.  300.  The  trial  court  reached 
tbe  conclusion  that  the  bar  In  question  was 
below  the  high-water  mark,  and  that  it  was 
not  raised,  by  the  deposit  of  allUTi<»i,  to  the 
dignity  of  being  an  accretion  to  the  main- 
land. We  think  there  was  competent  evi- 
dence to  support  tbe  findings,  and  that  tbey 
should  not  be  disturbed. 

W  Were  we  to  try  the  case  de  novo,  we 
should  be  compelled  to  remember  that  the 
trial  court  had  a  peculiar  advantage  in  In- 
specting the  premises  at  two  different  sea- 
sons of  the  year,  and,  as  held  In  Montgom- 
«ry  r.  Shaver,  40  Or.  244.  66  Pac.  023,  this 
would  lend  a  peculiar  weight  to  the  findings. 
T'he  question  asked  in  tbe  Instructions  to 
the  Jury  in  Paine  Lumber  Co.  v.  United 
States  (O.  0.)  55  Fed.  854,  865,  as  follows: 
"Was  It  that  character  of  land  which  by  a(N 
tlon  of  the  water  so  permanently  remaining 
upon  it,  when  It  reaches  its  high-water  mark, 
would  be  deprived  of  its  usefulness  as  land, 
and  become  simply  what  we  all  know  to  be 
tbe  bed  of  a  river?" — was  answered  by  the 
trial  court  in  the  case  at  bar  to  the  effect 
that  the  tract  was  so  deprived  of  Its  useful- 
ness as  land,  and  was  a  part  of  the  bed  of 
the  river.  There  was  no  error  In  overruling 
the  motion  for  a  nonsuit;  and  we  cannot 
say  that  the  lower  court  abused  Its  discre- 
tion In  denying  the  application  for  a  new 
trial. 

[t]  It  is  snggested  by  counsel  for  defend- 
ant that,  before  plaintiff  can  recover  on  the 
warranty  in  its  deed,  there  must  be  an  evic- 
tion from  the  premises  by  the  true  owner, 
or  the  title  must  at  least  be  brought  In  ques- 
tion by  the  true  owner.  This  action,  how- 
ever, Is  based  upon  a  contract  set  fortb 
above,  by  which  the  parties  stipulate  as  to 
the  conditions  upon  which  the  defendant 
will  make  payment  to  plaintiff,  and  the  lat* 
ter  asserts  that  these  conditions  have  been 
fulfilled.  The  primary  question  which  was 
determined  by  the  trial  court,  according  to 
tbese  MipcilatitniB,  was  the  number  of  mvm 


of  land  eonrvjed  by  defendant  to  plaintlfC. 
We  tbink  the  complaint  states  a  cause  of 

action. 

It  follows  from  these  considerations  that 
the  Judgment  of  the  lower  court  ahoald  be 
afflrmed,  and  It  la  ordered. 


STATE)  ex  id.  SHEBIDAN  et  sL  t.  MILLIS 
et  al. 

(Supreme  Court  of  Oregon.    Jan.  2,  1912.) 

1.  Quo  WABBARTO  (I  8S*>— POWKBB  or  PB0S3B- 

cunno  Attobnbt. 

While  all  of  th^  powers  exercised  by  the 
Attorney  Oeneral  at  common  law  Btill  exist,  the 
Legislature  may  distribute  them  among  various 
officials,  and  tbe  creation  of  the  office  <^  the  At- 
torney General,  after  the  enactment  la  1862  of 
what  Is  now  L.  O.  L.  H  363-377.  which  au- 
thorizes prosecuting  attorneys  to  begin  those 
actfODS  provided  for  in  the  place  of  quo  warran- 
to, did  not  deprive  the  prosecuting  attorneys  of 
those  powos,  even  thotwi  sudi  powers  at  com- 
mon law  belong  to  the  Attorney  General. 

[Ed.  Note^For  other  eases,  see  Quo  Wanan- 
to.  Dee.  Dig.  i  88.*] 

2.  Qcro  Wabbahto  (I  88*)— PBOonoiNos— 
Consent  of  State  OrriCBBS— Pbosbcutins 
Attobnbtb  —  STATuns  —  "Cohmbncb"  — 

"PBOSBOUm" 

L.  O.  Ia  H  863-377,  abolished  the  writ  oC 

quo  warranto,  and  provided  that  the  remedies 
obtainable  under  that  proceeding  night  be  obtain- 
ed bv  an  action  at  law  in  the  uame  of  the  state 
by  toe  prosecuting  attorney.  Subsequently,  by  L. 
O.  L  1  2666,  the  office  of  Attorney  Oeneral  was 
created,  and  section  2670  makes  it  his  duty  to 
appear,  prosecute,  and  defend  for  the  state  all 
suits  or  proceedings  in  tbe  Supreme  Court  In 
whldi  the  state  is  a  party  or  interested,  to  ap- 
pear, prosecute,  or  defend  any  action  in  any 
court  In  which  tbe  state  is  a  party  or  interest- 
ed, and,  when  requested,  to  consult  and  advise 
with  the  district  attorneys.  Held,  that  it  being 
the  duty  of  the  courts  to  reconcile,  If  possible, 
two  apparently  conflicting  statutea,  ao  that  both 
may  stand,  the  enactment  of  these  later  stat- 
utes did  not  deprive  - prosecuting  attorneys  of 
the  exclusive  right  to  commence  those  actions 
given  In  place  of  quo  warranto ;  tbe  word  "com- 
mence" having  rather  a  different  significance 
from  "prosecute,"  which  may  mean  to  prosecute 
an  action  to  completion  after  It  has  been  com- 
menced by  another. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to. Dec.  Dig.  S  33.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1281;  VOL  6,  pp.  6734.  5735.] 

3.  Quo  WaBBANTO  (I  52*>-^PBOCBBDIITaa— Db- 
MUBBEB— "JUBISDIcnON." 

Where  the  action  provided  for  In  place  of 
quo  warranto  was  erroneously  begun  by  the 
Attorney  General,  tbe  defect  could  be  taken  ad- 
vanta°:e  of  by  demurrer,  for,  while  the  court  had 
Jurisdiction  over  the  defendants  by  their  ap- 
pearance, jurisdiction  Involves,  not  only  authori- 
ty over  the  person  of  defendaat  but  authority 
over  the  subject  matter,  and  the  complaint 
showed  that  toe  action  had  not  been  commenc- 
ed according  to  law. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to. Dec  Dig.  i  62* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3876-3885 ;  voL  8,  pp.  7697.  7698.] 

Appeal  ttom  Circuit  Court,  Coos  County; 
Lh  T.  Harris,  Judge.  ' 


•For  other  cases  ses  mibs  topic  and  section  NUKBBB  la  Dss.  Dig.  A  Am.  Dig.  Key  No.  Ssrlss  *  R«p'r  Indaxss 
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Action  In  the  nature  of  goo  warranto  by 
the  State,  on  the  relation  of  T.  R.  Sberldan 
and  otbers,  against  O.  J.  MlUis  and  others. 
From  a  Jadgment  sustaining  a  donarrer, 
nlatoTg  aMWBl.  Affirmed. 

This  action  Is  broimbt  under  section  366, 
L.  O.  li.  T.  B.  Sheridan  and  three  others  as 
relators,  In  the  name  of  the  state  of  Oregon, 
filed  an  amended  complaint  in  the  circuit 
court  for  Com  county,  the  opening  paragraph 
of  which  Is  as  follows:  "The  plalntlfb  above 
named  come  by  A.  M.  Crawford,  Attorney 
Gmeral  of  the  state  of  Oregon,  who  prose- 
cutes this  action  on  behalf  of  the  state,  and 
by  E.  B.  Watson,  attorney  for  platntUEs,  and 
file  this  amended  complaint,  and  complain 
of  the  dtfendants*  and  for  their  cause  of 
action  allege  the  following  facts."  The  sub- 
stance of  the  pleading  Is  that  the  relators, 
together  with  three  others,  were  the  duly 
elected,  qualified,  and  acting  directors  of  the 
Coos  Bay,  Roseburg  &  Eastern  Railroad  & 
NaTlgation  Oompany,  a  private  corporation 
formed  for  the  purpose  of  operating  a  rail- 
road between  MarshfleUI  and  Myrtle  Point 
They  charge  that  the  defendants  have  un- 
lawfully intruded  into  the  ofilce  of  director 
of  said  corporation  and  excluded  the  relators 
therefrom,  and  demand  Judgment  that  the 
defendants  hare  no  right  or  title  to  the 
office  of  director  of  the  corporation,  that  they 
be  excluded  from  participation  in  the  di- 
rectorate, and  that  the  delators  be  declared 
to  be  such  directors.  The  deftodants  de- 
murred to  this  complaint  because,  among 
other  things,  first,  "the  above-entitled  court 
has  no  jurisdiction  of  the  person  of  the  de- 
fendant or  of  the  subject  of  this  action 
*  *  *  for  that  it  does  not  appear  from 
said  amended  complaint  that  said  action  has 
been  commenced  and  prosecuted  by  the  pros- 
ecuting attorney  of  the  Third  prosecuting  at- 
torney district  of  the  state  of  Or^on,  the 
district  where  said  cause  is  triable,  or  that 
the  original  or  amended  complaint  has  been 
signed  by  him;  and,  *  «  •  third,  that 
said  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

A.  ML  Crawford  and  B.  B.  Watson,  for 
appellants.  Wm.  D.  Fenton  and  James  E. 
Fenton  (JT.  E.  Foulds  and  A.  J.  Sherwood, 
on  the  brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  substantial  question  pre- 
sented for  our  consideration  Is  whether  a 
district  attorney  or  the  Attorney  Qeneral 
shall  commence  an  action  of  this  kind-  Chap- 
ter 5,  tit.  5.  L.  O.  L.  SI  363-377,  both  In- 
clusive, was  enacted  In  1862.  Section  363 
says  that  "the  writ  of  scire  facias,  the  writ 
of  quo  warranto,  and  proceedings  by  Infor- 
mation In  the  nature  of  quo  warranto  are 
abolished,  and  the  remedies  heretofore  ob- 
tainable under  those  forms  may  be  obtained 
by  action  at  law  In  the  mode  prescribed  In 
this  chapter."   After  sections  3Gi  and  3G5, 


BEPORTEB  (Or, 

relating  to  actions  against  corporations  etth»- 
by  direction  of  the  <3ovemor  or  by  leave  of 
court,  section  366  appears  as  ftdlows:  "An 
action  at  law  may  be  maintained  In  the  name 
of  the  state,  upon  tlw  Information  of  the 
prosecuting  attorney,  or  upon  the  relation  of 
a  private  party  against  the  person  offoidlng; 
In  the  following  cases:  (1)  When  any  per- 
son shall  usurp,  Intrude  Into  or  unlawfully 
hold,  or  aerdse  any  public  office,  dvil  or 
military,  or  any  franchise  within  this  state, 
or  any  office  in  a  corporation  either  public 
or  private,  created  or  formed  by  or  under  the 
authority  of  this  state.  •  •  *••  Section 
368  of  the  chapter  mentioned  states  that: 
"The  actions  provided  for  in  this  chapter  shall 
be  commenced  and  prosecuted  by  the  prose- 
cuting attorney  of  the  district  where  the 
same   are  triable.    *    •  Section  869 

reads  thus:  "When  directed  by  the  Govwnor. 
as  prescribed  In  section  364,  It  shall  be  th» 
duty  of  the  prosecuting  attorney  to  commence 
the  action  therein  provided  for  accordingly. 
In  all  other  actions  provided  for  in  this 
chapter  It  shall  be  the  duty  of  the  pnver 
prosecuting  attorney  to  commence  such  ac- 
tion, upon  leave  ^ven  where  leave  is  re- 
quired. In  every  case  of  public  interest,  when- 
ever he  has  reason  to  believe  that  a  cause 
of  action  exists  and  can  be  provm,  and  alsa 
for  like  reasons  In  every  case  of  private 
Interest  only  In  which  satlstectory  security 
is  given  to  the  state  to  indemnify  It  against 
the  costs  and  expenses  that  may  be  Incurred 
thereby."  In  1891  the  legislative  assembly 
enacted  what  is  now  section  2666,  U  O.  Lb 
"There  Is  hereby  created  the  office  of  At^ 
tomey  Gaieral  of  the  state  of  Oregon."  In 
1901  that  body  prescribed  the  duties  of  the 
Attorney  General  In  what  Is  now  section 
2ffl0,  U  O.  Xj.  So  fftr  as  litigation  Is  con- 
cerned, the  provisions  of  that  section  are 
here  eiven:  'The  Attorney  General,  at  the 
request  of  the  GoTemw,  Secretary  of  State, 
State  Treasurer,  superintendent  of  public  in- 
struction or  any  of  the  said  parties,  shall, 
upon  the  breach  thereof,  prosecute  any  .offi- 
cial bond  or  contract  In  which  the  state  la 
Interested.  •  •  •  He  shall  appear,  prose- 
cute or  defend  for  the  state  all  suits,  causes, 
or  proceedings  in  the  Supreme  Court  In 
which  the  state  Is  a  party  or  Interested ;  and 
he  shall,  when  requested  by  any  state  board, 
or  board  of  trustees,  or  by  the  Governor  or 
Secretary  of  State  or  State  Treasurer  ap- 
pear, prosecute,  or  defend  any  action,  suit, 
matter,  cause,  or  proceeding  In  any  court  In 
which  the  state  Is  a  party  or  Interested: 
and  he  shall,  when  requested,  consult  and  ad- 
vise with  the  district  attorneys  In  all  mat- 
ters pertaining  to  tlielr  official  duties."  It 
Is  the  relators'  contention,  in  effect,  that  al- 
though the  district  attorney,  before  the  crea- 
tion of  the  office  of  Attorney  General,  had 
authority,  and  it  was  bis  duty,  to  commence 
and  prosecute  the  kind  of  actions  In  ques- 
tloUf  yet,  when  the  Lfi^lslature  in  1881  creat- 
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«d  me  office  of  Attorney  General,  tbat  of- 
ficer at  once,  by .  virtue  of  bis  office,  was 
vested  with  exclusive  power  In  such  mat- 
ters. They  argue  that  the  Attorney  General 
bas  all  the  powers  belonging  to  bis  office  at 
common  law,  and  cite  many  authorities  to 
tbat  effect  A  careful  ezamlnaUon,  however, 
of  all  the  citations  shows  merely  tbat  the 
powers  exercised  by  an  Attorn^  Oeneral  at 
common  law  are  preserved  In  some  form  at 
tbe  present  day.  There  Is  no  efficacy  In 
the  mere  words  "Attorn^  General"  to  over- 
come the  direct  and  express  provisions  of  the 
statute  conferring  the  [tower  In  question 
upon  another  officer.  In  the  case  of  the 
United  States  v.  San  Jacinto  Tin  Co.,  120 
U.  S.  273,  SOT,  8  Sup.  Ct  850,  868,  31  L.  Ed. 
T47,  Justice  Field  very  optly  says:  "I  do 
not  recognize  tbe  doctrine  that  tbe  Attorney 
General  takes  any  power  by  virtue  of  his 
office  except  wbat  tbe  Constitution  and  tbe 
laws  confor.  The  powers  of  the  officers  of 
England  are  not  vested  In  tbe  executive  of- 
flcera  of  tbe  United  States  govemmoit  sim- 
ply because  tb^  are  called  by  similar  names. 
It  la  t^e  tbeoi7i  ftud,  I  may  add,  tbe  glory, 
of  our  Inatltntlotts  that  tbcty  are  foimded 
upon  law,  and  tbat  no  one  can  exercise  any 
antbffflty  over  tbe  rigbts  and  Interests  of 
others  except  pursuant  to  and  In  the  man- 
ner authorized  law." 

To  sustain  fbe  otmtaitlon  of  tbe  relators 
would  require  ua  to  bold  tbat  the  act  creat- 
ing tbe  office  of  Attorney  General  repeals  by 
Implication  the  provisions  of  tbe  chapter  Just 
noted  requiring  actions  of  this  kind  to  be 
commenced  and  prosecuted  by  the  district 
attOTney.  In  the  language  of  Justice  Uc- 
Bride  In  the  State  ex  rel.  v.  Malheur  County 
Court,  64  Or.  256, 101  Pac.  907,  103  Pae.  446, 
"a  repeal  by  implication  only  arises  when 
both  statutes  cannot  be  reconciled  witb  each 
other  by  any  reasonable  Interpretation,  or 
where  there  Is  a  clear  Intent  shown  by  tbe 
terms  of  the  latter  act  that  it  aball  supersede 
the  other.  •  •  •  BQ>ealB  by  Implication 
are  not  favored,  and  repugnancy  between  two 
statutes  ahoold  be  dear  before  a  court  is 
Justified  In  holding  tbat  a  later  statute  Im- 
pliedly repeals  an  earllw  cme."  It  is  our 
duty,  therefore,  if  possible,  to  reconcile  these 
two  statutes  so  that  both  may  stand.  Bear- 
ing In  mind,  then,  tbat  under,  tbe  requi^ 
ments  of  section  368,  Ii.  O.  in  the  very 
words  themselves.  It  la  stated  tbat  the  ac- 
tions of  tbe  kind  in  question  shall  be  com- 
menced and  prosecuted  by  the  prosecuting 
attorney  of  tbe  district  where  the  same  are 
triable,  and  tbat  under  se^on  360,  L.  O.  L., 
it  Is  the  duty  of  the  proper  prosecuting  at- 
torney to  commence  such  action  whenever 
he  has  reason  to  believe  that  a  cause  of  ac- 
tion exists  and  can  be  proved,  we  turn  to 
the  provisions  of  section  2670,  describing  the 
duties  of  tbe  Attorney  OenOTat  In  respect 
to  actions,  his  functions  are  summed  up  in 
tbe  Injunction  tbat  be  shall  ajqpear,  ^os- 


ecute,  or  defend  in  an  action  In  which  the 
state  is  a  party  or  Interested.  The  word 
"commence"  In  respect  to  actions  Is  not  uaed 
In  that  section,  and  bis  only  authority  to 
begin  an  action  Is  found  in  the  words  "ap- 
pear" or  "prosecute,"  Construing  together, 
for  the  purposes  of  this  case,  the  sections 
describing  tbe  duties  of  the  two  officers,  we 
find  that  the  Attorney  General  may  with  all 
consistency  to  the  duties  of  the  district  at- 
torney appear  or  prosecute  or  defend  an  ac- 
tion. In  common  practice  It  often  happens 
that  an  attorney  may  appear  in  a  case  and 
prosecute  It  to  completion  long  after  it  bas 
been  commenced  by  some  other  attorney. 
While,  fti  its  broadest  sense,  the  term  "pros- 
ecnte"  might  include  the  commencement  of 
an  action,  yet,  when,  as  In  this  case,  the 
Institution  of  the  action  Is  expressly  Intrust- 
ed to  another  offl(»r,  the  Attorney  General 
may  well  prosecute  a  case  that  has- been  in- 
augurated by  tbe  district  attorney,  and  is 
not  necessarily  empowered  to  begin  the  ac- 
tion himself.  That  it  was  not  the  Intention 
of  the  legislative  assembly  to  abridge  the 
powers  or  drcumscribe  the  duties  of  the  dis- 
trict attorneys  In  respect  to  the  Attorney 
General  la  Indicated  by  the  clause  in  sec- 
tion 2670,  L.  O.  L.,  requiring  the  Attorney 
General  to  consult  and  advise  with  tbe  dis- 
trict attorneys  In  all  matters  pertaining  to 
their  official  duties.  The  Idea  of  supersession 
is  not  couched  in  such  language.  All  those 
powers  exercised  by  tbe  Attorn^  General  at 
common  law  exist  at  the  present  day,  yet  It 
was  competent  for  tbe  legislative  assembly  to 
distribute  them  among  different  officers  to 
be  exercised.  This  we  think  the  l^rlslatlve 
assembly  bas  done  In  tbe  matter  undor  con- 
sideration by  giving  to  the  district  attorney 
the  authority  to  commence  actions  of  tbe 
kind  In  question  as  well  as  the  performance 
of  various  other  duties,  such  as  signing  an 
indlctmrat.  appearing  before  a  grand  Jury, 
and  tbe  like.  We  conclude,  therefore,  tbat 
the  district  attorney,  and  not  tbe  Attorney 
General,  was  the  only  person  having  antbor- 
I^  to  commence  the  action  in  question. 

[81  It  remains  to  be  determined  whether 
tbe  question  was  properly  raised  demurrer 
to  tbe  amended  complaint  The  earlleat  case 
on  this  point  Is  the  case  of  State  v.  Chad- 
wide  and  Brown,  10  Or.  423.  In  that  salt 
the  state  sou^t  to  require  the  dtfendants 
as  Secretary  of  State  and  State  Treasurer  to 
account  tor  and  pay  over  money  claimed  to 
have  been  received  by  tbem,  and  not  account- 
ed for.  Tbe  complaint  was  signed  by,  "J.  M. 
Thompson,  Attorney  for  the  Plaintiff,"  he  not 
being  a  district  attorney,  but  only  a  private 
practitioner.  The  defendante  moved  to  strike 
tbe  complaint  from  tbe  flies,  for  the  reasons 
that  It  was  not  signed  by  tbe  district  attor- 
ney, that  the  suit  was  brought  without  au- 
thority, and  tbat  the  complaint  was  not  prop- 
erly verified.  The  court  overruled  tbe  motion, 
and  they  put  In  a  demurrer  to  tbe  complaint 
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on  tbe  same  grounda,  which  was  also  over- 
ruled. They  then  answered  to  tbe  merits. 
On  api>eal  this  court  declined  to  determine 
whether  or  not  the  proper  district  attorney 
alone  can  appear  for  and  represent  the 
state  In  Judicial  proceedings,  and  tield  that 
the  Question  was  not  presented  by  the  record. 
It  said,  however,  that  "the  objections  made 
by  appellant  in  the  court  below  and  which 
were  passed  upon  there  were  that  the  com- 
plaint was  not  signed  by  the  proper  district 
attorney  and  that  tbe  suit  was  unauthorized, 
b\it  these  objections  were  preliminary  In 
their  nature  and  were  waived  by  filing  the 
answer."  In  the  present  case,  however,  this 
question  is  SQuarely  presented  by  the  demur- 
rer, and  the  condition  of  waiver  does  not  ap- 
pear. This  will  distlngolBh  It  from  the  case 
of  State  r.  Chadwick. 

In  tbe  later  case  of  State  ex  veS..  t.  Coob, 
80  Or.  377.  66  Pac.  89,  the  question  was 
more  directly  presented.  That  was  a  case  of 
quo  warranto  to  determine  the  title  to  the 
office  of  road  supervisor.  The  complaint  was 
signed  by  private  counsel  only ;  but,  before  tbe 
case  was  brought  on  for  bearing,  the  dtetrict 
attorney  had  bis  appearance  noted  on  the 
Journal.  After  reviewing  the  authorities, 
Justice  Wolverton  laid  down  the  rule  in 
these  terms:  "But  unless  there  is  some 
showing  ^tber  by  appropriate  allegations  or 
by  the  official  iilgnature  Indicating  that  the 
act  has  been  commenced  and  is  being  prose- 
cuted by  the  state  officer,  the  complaint  can- 
not be  held  sufficient"  In  People  Oak- 
land Water  Front  Co.,  118  Gal.  234,  60  Pac. 
306,  Justice  Beatt7  held  that  the  proper 
practice  wonid  have  been  followed  If  tbe  de- 
fendant had  moved  In  the  district  court  to 
dlamisa  the  baformation  upon  tbe  ground, 
among  others,  that  the  Attorney  General  bad 
no  authority  or  power  to  InsUtnte  or  prose- 
cute proceedings  In  the  name  or  on  behalf  of 
tbe  people  of  the  state.  Although  the  ques- 
tion was  not  raised  in  this  way  In  tbe  dis- 
trict court,  tbe  Supreme  Conrt  held  It  to  be 
a  Jurisdictional  question,  and  inroceeded  to 
determine  the  matter  In  tbe  Supreme  Court 
True  enough,  the  conrt  In  that  case  held 
that,  under  tbe  California  practice,  tbe  Attor- 
ns General  had  authority  to  commence  the 
action,  but  the  principle  applicable  In  this 
case  is  that  the  question  of  his  authorl^  is 
one  of  Jurisdiction,  whldi  can  be  urged  by 
demurrer  as  in  the  case  at  bar. 

Tbe  matter  of  Jurisdlctl(m  Inrolves  two  el- 
ttnents:  First  Jurisdiction  over  the  person 
of  the  defendant;  and,  second.  Jurisdictlou 
over  the  subject-matter  or  the  right  to  try 
the  particular  case  presented  to  the  court 
Here  by  their  gmeral  appearance  the  defend- 
ants have  submitted  tbelr  persons  to  the  Ju- 
risdiction of  the  court  but  the  court  has  no 
power  to  try  tbe  case  presented ;  it  being  de- 
fective for  want  of  proper  authority  of  the 


officer  undertaking  to  commence  it  In  oth- 
er words,  the  condition  and  situation  dis- 
closed by  tlie  complaint  are  not  those  In 
which  the  iKiwer  of  ttie  court  may  be  called 
Into  action.  The  rights  of  a  citizen  may  not 
be  called  in  question  except  In  the  manner 
provided  by  law.  Many  cases  might  be  cit- 
ed Illustrative  of  the  principle  that  It  must 
appear  In  some  way  In  the  initial  pleading 
that  a  case  of  tbe  kind  in  question  has  been 
commenced  by  the  authority  of  the  proper 
officer,  but  these  two  will  suffice.  Mowry  v. 
Whitney,  U  Wall.  434,  20  L.  Ed.  858;  Unit- 
ed States  V.  Throckmorton,  98  U.  B.  61,  25 
L.  Ed.  93.  The  relators  seem  to  concede  this 
principle  by  enlisting  the  services  of  the  At- 
torney General,  but  the  question  here  is 
whether  be  was  the  proper  officer.  If  there 
were  no  other  provisions  In  the  statute  ex- 
cept those  of  section  2670,  L.  O.  L.,  describ- 
ing the  duties  of  the  Attorney  General,  it 
would  be  possibly  correct  to  say  that  he 
could  commence  tbe  action  by  virtue  of  his 
common-law  powers;  but  the  Legislature,  as 
we  have  already  shown,  has  seen  fit  to  invest 
tbe  district  attorney  with  the  common-law 
power  relating  to  the  question  involved. 
Hence  we  decide  that  the  action  is  not  prop- 
erly conmienced,  and  that  the  demurrer  was 
rightly  sustained. 

.  The  decision  of  the  court  below  la  affirmed. 


MATTHEWS  v.  MATTHEWS. 
(Supreme  Court  of  Oregon.   Jan.  0,  1012.) 

1.  Divorce  (S  812*)— {^ubiodt  or  Chxuiben 
or  Pasties— DiscBETXoif  or  Coubt. 

Under  L.  O.  L.  {  613,  empowering  the 
conrt  cranting  a  divorce,  to  provide  for  tbe 
care  oi  minor  children  of  the  marriage  as  it 
may  deem  just  in  view  of  their  age  and  sex, 
the  ezerdse  of  tbe  conrf  s  ffiscretion  in  grant- 
ing a  hn8l>and  a  divorce  on  the  ground  of  the 
wife's  cruel  treatment  and  finding  that  the 
wife  is  a  woman  of  good  moral  character,  who 
has  been  guilty  of  indbcreet  conduct  which 
age  and  experience  will  correct,  and  in  award- 
ing to  the  wife  a  girl  four  years  old,  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  806;  Dec  Dig.  |  812.*] 

2.  Appeal  and  Ebbob  (f  804*)  — Rkvibw  — 
Trial  de  Novo— Beoobd. 

Where,  in  a  divorce  case,  the  evidence  is 
not  brought  up  on  appeal,  the  court  cannot 
review  that  pEurt  of  the  decree  awarding  cus- 
tody of  a  four  year  old  daughter  to  the  wife, 
or  the  finding  that  though  she  was  guilt?  of 
cruelty  entitUng  the  husband  to  divorce,  she 
was  only  indiscreet,  and  was  of  good  moral 
character  and  proper  to  have  the  rastody  of 
the  daughter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  86S7-3644;  De&Dlg.  f 
894.*]  ^  ' 

3.  DiVOBOB    a   803*)'— CUSTODT    ov  MinoB 
GHILnBEN— JUBXBDIOnON  OP  COUBT. 

A  provision  in  a  decree  of  divorce  which 
awards  the  custody  of  a  minor  child  to  one  of 
the  parties  Is  merely  tentative,  and  tbe  other 
party  may  apply  for  a  modification  of  the  pro- 
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▼iBton  on  a  ihoving  that  It  i»  not  tor  the  beat 
Interestfl  of  the  cUld  that  It  be  permitted  to 

remain  in  ancb  cuatody. 

^  (Ed.  Note.— For  other  cases,  see  Divorce, 

Cent  Dig.  ii  T93-795 ;  Dea  Dig,  |  303*] 

Appeal  .from  Circuit  Court,  MaltnotDab 
County;  O.  U.  Gantenbeln  and  John  BL  Oe- 
land,  Judges. 

Suit  b;  M.  E.  Matthews  against  L.  F. 
Matthews.  From  a  decree  granting  InsufiS- 
dent  relief  to  defendant,  flling  a  cross-com- 
plaint, be  appeals.  Affirmed. 

This  Is  a  salt  for  dlTorce;  the  alleged 
grounds  being  cruel  and  inhuman  treatment 
Defttidant  answered,  denying  the  allegations 
of  the  complaint,  and  by  cr<»8-complaiut 
claimed  a  divorce  from  plalntUE:  (1)  On  the 
ground  of  adul^7  with  one  Monroe  Pumne. 
<2)  On  the  ground  of  cruel  and  inhuman  treat- 
ment The  court  denied  plaintiff's  prayer 
for  a  divorce,  and  decreed  one  to  defendant 
town  the  second  ground  set  up  In  the  cross- 
complaint,  but  gave  the  custody  of  the  minor 
child  to  plaintiff. 

The  findings  material  to  this  ai^peal  are 
as  follows: 

"C9  That  plaintiff  did  not  commit  adul- 
tery with  Monroe  Purvlne  at  his  bouse  In 
Polk  county,  Oregon,  between  the  27th 
day  of  December,  1909,  and  the  8tb  day 
of  April,  1910,  or  at  any  other  time." 

"(3)  That  the  defendant  treated  plaintiff 
Id  a  kind  and  affectionate  manner  during 
all  their  married  life,  but  the  plaintiff  treat- 
ed defendant  In  a  crati  and  Inhuman  man- 
ner and  In  a  cold  and  Indlfferwt  manner, 
and  became  of  a  quarrelsome  and  scolding 
disposition,  and  frequently  complained  and 
quarreled  with  defendant  about  matters  of 
no  moment  or  importance,  and  associated 
with  oue  Monroe  Purvlne,  and  allowed 
said  Purvlne  to  pay  attention  to  her,  against 
the  will  and  without  the  consent  of  the  de- 
fendant; and  plaintiff  expressed  by  words 
and  actions  her  dislike  of  the  defendant 
and  allowed  said  Purvlne  to  treat  her  in 
the  most  affectionate  manner,  and  to  em- 
brace her  and  kiss  her;  and  that  plaintiff 
told  defendant  that  she  thought  more  of  said 
Purvlne  than  she  did  of  defendant;  and 
that  the  def^dant  attempted  to  Induce 
plaintiff  to  cease  her  attentions  to  and  asso- 
ciations with  the  said  Purvlne,  but  the  plain- 
tiff refused  so  to  do,  and  in  the  hearing  of 
defendant  plaintiff,  asked  tlie  said  Purvlne 
If  he  would  wait  for  her  one  year ;  and  that 
said  treatmoit  of  the  defendaint  by  the  plain- 
tiff was  cruel  and  Inhuman,  and  caused  de- 
fendant great  mental  and  physical  snffwlng 
and  anguish,  and  rendered  def^danCs  life 
burdensome,  so  that  defendant  could  not  en- 
dure said  treatment  1^  the  plaintiff  any 
longer." 

"(5)  That  aside  from  the  cruel  treatment 
of  the  defendant  by  the  plaintiff,  and  plaln- 
tUTs  IndlacretlonB  In  lier  conduct  with  Mid 


Purvlne,  plaintiff  Is  not  of  ft  bad  or  Im- 
moral character,  but  is  of  a  coed  and  moral 
character,  and  la  a  prop^  poBon  and  compe- 
tent and  qualified  to  have  the  care,  custody, 
and  control  of  said  minor  child,  Lucille  Mat- 
thews, and  plaintiff  has  a  good  home  with  bra 
mother,  Mrs.  Gllmore,  at  St  Johns,  In  the 
county  of  Multnomah,  Or.,  where  she  Is 
able  to  care  for,  maintain,  and  educate  the 
■aid  minor  child  in  the  manner  befitting  Its 
and  her  station  in  life." 

Defendant  appeals  from  that  portion  of 
the  decree  giving  the  custody  of  the  child  to 
plaintiff.  The  evidence  was  not  brought 
up:  the  defoidant  relying  wholly  upon  the 
transcript  to  reverse  the  decree. 

Thos.  Brown  (Carson  ft  Brown,  on  the 
brief),  for  appellant  John  A.  Jeffrey  (Obaa. 
E.  heaaa,  on  the  brl^,  for  req^ondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  There  is  no  Inflexible  rule  which 
controls  the  dLacretlon  of  the  court  in  pro- 
viding for  the  custody  of  a  minor  child  in 
cases  of  this  character.  Subdivision  1,  S 
513,  L.  O.  L.,  provides  that  the  court  shall 
have  power  to  further  decree  "for  the  future 
care  and  custody  of  the  minor  children  of 
the  marriage,  as  it  may  deem  ilust  and  prop- 
er, having  due  regard  to  the  age  and  sex 
of  such  children,  and  unless  otherwise  man- 
ifestly improper,  giving  the  preference  to  the 
party  not  in  fault" 

There  have  been  few  appeals  to  this  court 
from  adjudications  in  such  cases.  Three 
are  cited  by  counsel  for  appellant,  and  these 
we  will  now  consider. 

In  Jackson  v.  Jackson,  8  Or.  402,  the  Su- 
preme Court  had  the  testimony  before  it 
upon  which  it  decided  that  the  mother  was 
not  a  woman  of  good  moral  character,  and 
that  the  father  was  a  suitable  person  to  have 
the  custody  of  the  child.  In  this  case  the 
court  below  had  given  the  custody  of  the 
infant  to  the  maternal  grandfather,  and 
not  to  the  mother.  In  respect  to  this  part  of 
the  decree,  the  court  say:-  "This,  however, 
Is  virtually  placing  it  under  her  control,  as 
she  also  resides  with  him.  As  between  the 
father  and  grandfather  of  a  child,  the  termer 
certainly  has  a  better  right  to  its  care  and 
custody,  unless  he  is  manifestly  an  Improper 
person  to  take  charge  of  It  which  does  not 
appear  to  be  so  In  this  case." 

In  Lambert  v.  Lambert  Or.  485,  19  Pac. 
459,  the  father  of  the  minor  obtained  the 
divorce,  and  the  court  gave  the  custody  of 
the  child  to  the  mother.  The  evidence  was 
before  the  court  on  appeal,  and  was  consid- 
ered by  them,  and  upon  that  evidence  they 
gave  the  custody  of  the  child,  not  to  the 
father,  but  to  J.  H.  Lambert,  the  grand- 
father. The  court  after  considering  the  evi- 
dence, say:  The  testimony  shows  that  the 
appellant  is  oigaged  in  business,  and  mudi 
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better  able  to  support  the  diUd  tban  the 
respKHident,  and  its  sge  and  sex  favor  his 
b^nK  given  snch  preference.  We  are  of 
the  opinion.  In  the  absence  of  a  finding  and 
luroof,  that  It  would  have  been  Improper  to 
avard  the  care  and  cnstody  of  the  child  to 
the  antellant;  the  circuit  court  was  not 
Justified  in  giving  the  respondoit  the  pref- 
<uence  in  that  regard."  There  seems  to  be 
a  hiatus  between  tlie  premise  laid  down  by  the 
court,  namely,  that  the  father  was  entitled  to 
the  custody  of  the  minor,  and  the  final  con- 
clusion reached,  that  the  custody  should  be 
gtvoi  to  the  grand&ther.  The  fact  seems 
to  be  that  the  court  did  what  courts  usually 
do  In  theee  cases — gave  the  custody  of  the 
child  to  the  pwson  most  likely  to  look  after 
Its  welfare.  It  la  true  that  the  court  inci- 
dentally montlons  the  fact  that  no  finding 
had  been  made  that  the  fiither  was  an  Im- 
proper person  to  he  intrusted  with  the  care 
of  the  Infant,  but,  as  we  shall  presently 
show,  such  finding  would  have  had  no  con- 
trolling Influence  If  It  had  been  made. 

Barnes  T.  Lonfi^  64  Or.  64S,  104  Fac.  298. 
2B  !«.  R.  A.  <N.  8.)  17%  was  a  habeas  corpus 
proceeding,  brought  by  the  father  of  a  mi- 
nor against  its  maternal  grandniother.  The 
mother  had  been  givra  the  custody  of  the 
child  in  divorce  proceedings,  and  subsequent- 
ly died.  The  grandmother,  without  any  or- 
der of  the  court,  attempted  to  retain  Its  cus- 
tody as  against  the  fiither.  The  court  held 
that,  in  the  absence  of  any  showing  that  the 
fitther  was  an  Improper  person  to  care  for 
the  diJld,  he  was  entitled  to  its  custo^.  The 
case  does  not  seem  to  be  in  point  her& 

If  we  take  the  findings  here  as  Importing 
absolute  veritr,  it  appears  that  the  plaintiff 
is  not  an  adulteress,  and  that  she  is  a  woman 
of  good  moral  character,  who  has  been  guilty 
of  certain  indiscreet  conduct  which  age  and 
experience  will,  no  doubt,  correct  The  trial 
judge  had  the  parties  before  him  and  heard 
the  testimony,  and,  in  the  absence  of  these, 
we  must  conclude  that  he  found  correctly. 
If  defendant  bad  desired  an  affirmative  find- 
ing as  to  bis  qualifications  to  care  for  the 
child,  be,  no  doubt,  could  have  obtained  it 
by  a  request  to  that  effect.  It  appears  that 
tbe  child  is  a  little  girl  under  four  years 
of  age,  and  tbe  court,  no  doubt,  concluded, 
and  perhaps  correctly,  that  she  would,  for 
the  present,  be  better  off  in  the  care  of  her 
mother  than  anywhere  else,  and  we  are  not 
disposed  to  reverse  his  decree. 

[2]  In  addition  to  what  has  already  been 
said,  we  do  not  feel  that,  as  a  matter  of  law, 
we  have  any  Jurisdiction  to  pass  on  the  mat- 
ter on  this  appeal.  Suits  in  equity  are  tried 
de  novo  in  this  court  While  the  findings  of 
the  lower  court  in  an  equity  case  may  be, 
to  some  extent,  advisory,  in  cases  where  the 
testimony  is  conflicting,  and  where  the  cir- 
cuit judge  had  an  opportunity  of  bearing  and 
se^ng  the  witnesses  and  thereby  judging  of 
tbetr  credibllit7;  yet,  when  brought  here  on 


appeal,  unaccompanied  tuy  tito  testimony, 
they  present  nothing  from  wlilch  this  court 
can  find  any  fact  or  base  any  conclusion  of 
law,  Upon  appeal  In  such  cases,  this  court 
must  make  its  own  findings,  and  this  It  can- 
not do  in  the  absence  of  testimony!  The  rea- 
son for  this  Is  plain.  A  court  may  make  a 
wrong  finding,  or  one  not  justified  the 
testimony,  and  yet  render  a  correct  and 
righteous  decree.  In  this  case  the  court 
fouiid  that  tbe  plaintiff  was  not  Immoral, 
but  that  she  had  been  indiscreet.  It  might 
be  that  with  the  testimony  btfore  us  we 
would  conclude  that  she  was  both  or  nel- 
tho:.  We  are  not  otmcemed  with  the  find- 
ings of  the  lower  court,  but  with  the  facts 
produced  before  it  on  tlK  tilal,  and  these 
are  not  before  us. 

Following  this  view.  It  has  been  many 
times  held  by  this  court  that  an  appeal* 
which  brings  up  only  the  decree  and  findings 
of  the  lower  court  presents  only  one  ques- 
tion for  review  here,  nameiyf  the  soffldaicy 
of  the  pleadings. 

Howe  T.  Patterson,  6  Or.  WS,  is  a  case 
where  the  tronsoipt  contained  only  the 
pleadings  and  the  decree  and  findings  of  fact 
without  any  evidoice  accompanying  it  This 
court  in  affirming  the  decree  of  the  lower 
court,  Bay:  '"The  GlvU  Code  (section  S33) 
provides  that  *upon  an  appeal  from  a  judg- 
ment the  same  shall  only  t>e  reviewed  as  to 
questions  of  law  appearing  upon  the  tran- 
script; but  upon  an  appeal  from  a  decree 
given  in  any  court  the  suit  shaU  be  tried 
anew  upon  the  transcript  and  evidence  ac- 
companying it'  This  evidently  means  that 
It  shall  be  tried  over  again  on  the  facts,  as 
well  as  the  law,  and  this  cannot  be  d«ie 
In  the  absence  of  the  testimony.  •  •  * 
It  Is  Insisted,  by  appellant's  counsel  that 
the  judge,  on  the  bearing  of  this  cause  in 
the  court  below,  having  found  certain  con- 
clusions of  fact  and  having  inserted  them 
In  his  decree,  tbey  are  conclusive  upon  tbe 
parties  on  at)peal.  To  this  proposition  we 
cannot  assent  An  appeal  from  a  judgment. 
In  an  action  at  law,  as  provided  for  in  oar 
Code,  is  In  tbe  nature  of  a  writ  of  error  at 
common  law,  because  it  expressly  provides 
that  'a  Judgment  can  only  be  reviewed  as 
to  questions  of  law  appearing  upon  the 
transcript.'  Thus  it  will  be  seen  that  on 
appeals  in  actions  at  law  Issues  of  fact  can- 
not be  reviewed  by  this  court  Bnt  as  it 
is  provided  that  on  an  appeal  from  a  de- 
cree in  a  suit  in  equity,  'tbe  same  shall  be 
tried  anew  upon  the  transcript  and  evidence,' 
It  is  obvious  that  where  testimony  was  taken 
in  the  court  below  it  must  t>e  brought  here, 
so  this  court  may  try  tbe  cause  anew,  as 
well  upon  tbe  facts  as  upon  the  law." 

In  Wyatt  v.  Wyatt  81  Or.  631,  49  Pac. 
855,  tbe  case  of  Howe  v.  Patterson  Is  quoted 
and  expressly  approved;  Moore,  O.  J.,  say- 
ing: "It  would  be  Impbsslble  to  modify  the 
findings  of  fact  without  luiTlng  before  « 
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tbe  evidence  upon  which  they  are  predicated, 
or  to  correct  conclusions  ot  law  not  properly 
deduelble  therefrom.  *  *  •  This  being 
so,  the  only  question  before  na  for  consid- 
eration Isi  Does  the  complaint  state  facts 
aofflclent  to  support  the  decree?"  See,  also, 
Morrison's  Estate,  48  Or.  612,  87  Fac.  1043. 

[t]  In  many  instances,  these  orders  are 
merely  tentative,  and  In  this  case,  if  It 
should  transpire  that  plaintiff  has  proved 
uufalthfol  to  the  trust  committed  to  her, 
or  that  her  conduct  Is  such  that  it  Is  not  for 
tbe  best  interest  of  the  child  to  permit  her 
to  longOT  retain  Its  custody,  defendant  has 
always  an  adequate  remedy  by  ai^lyliiK  to 
the  court  for  a  modification  of  this  portion 
of  its  decree. 

For  the  reasons  heretofore  assigned,  the 
decree  of  the  circuit  court  will  be  affirmed. 


JOHNSON  T.  WHITE  et  aL 
(Supreme  Court  of  Oregon.   Jan.  D,  1912.) 

1.  MoBTGAOia  (I  427*)— Fobkclosube—Pab- 
TUES— Owner  or  Bomrr  or  Keobmftion. 

The  owner  of  ue  equlbr  of  redemption 
is  a  necessary  party  to  an  action  to  foredoae  a 
mortgage. 

[Ed.  Note.— For  other  cases,  Bee  Mortgages, 
Gent.  Dig.  H  1272-1287;  Dec  Dig.  |  427.*] 

2.  UOBTOAOB  484*)— FOBIOLOBUBI— PAB- 

TIZS. 

A  grantee  of  tbe  mortgaged  premises  aft- 
er tbe  execution  of  the  mortgage  was  properly 
made  a  defendant  In  foreclosure  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgagee, 
Cent  Dig.  ||  1272-1287;  Dee.  Dig.  |  434.*] 

8.  Pabtibb  (I  96*)— MiBTOiinNn— Abkirq  Ar- 

FIBHATIVK  BBUBT. 

Any  impropriety  In  joining  one  as  a  de- 
fendant In  a  mortgage  foreclosure  proceeding 
was  waived  by  his  answer,  aaUng  for  afflrma- 
tire  relief. 

[Ed.*  Note.— For  other  caaeii  see  Parties, 
Gent.  0lg.  H  107~in ;  De&  Dig.  |  96.*] 

4.  MORTOAQEB    ({  454*)— FOBBCLOSUBB— De- 
rBNSES. 

The  answer,  in  procedinga  to  foreclosure 
a  mortgage,  executed  July  3,  1904,  alleged  that 
on  a  date  after  the  execution  of  the  mort- 
gage the  sheriff  sold  the  mortgaged  premises 
to  defendant  for  delinquent  taxes  assessed  for 
the  year  1904,  and  executed  a  tax  deed  to  him, 
which  was  duly  recorded,  and  that  defendant 
is  tbe  fee-simple  owner  of  tbe  land.  Beld,  that 
the  answer  merely  set  up  a  claim  for  taxes 
subsequent  to.  the  date  of  the  mortgage,  and 
did  not  allege  a  title  paramount  to  tbe  mort- 
gagor, malung  fnaK>licaUe  a  contention  that 
In  foreclosure  tbe  court  could  not  determine 
an  alleged  titie  paramount  to  tbe  mortgagor's 
tiUe. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  |S  1319-1328;  Dec.  Dig.  S  454.*] 

6.  Taxation  (8  788*)— Tax  Deed— Evidence. 

While  B.  A  C.  Comp.  %  3127,  malies  a  tax 
deed  prima  facie  evidence  of  the  regularity  of 
tbe  tax  proceedings,  including  the  sale,  such 
prima  facie  case  may  be  overcome  by  proof. 

[Ed.  Note.—For  other  cases,  see  Taxation, 
Cent.  Dig.  81  1559-1669;  Dec  Dig.  f  788.*] 
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6.  Tazatxoh  (I  784*)— Tax  Sai.b— Reiom  or 
Salb. 

Under  B.  A  a  Comp.  |  8118,  providing 
that  tbe  warrant  for  collection  of  delinquent 
taxes  must  be  executed  and  returned  as  an 
execution  against  property,  a  lax  deed  was 
void,  where  It  appeared  that  an  unsigned  mem- 
orandum of  sole  was  made  in  tbe  aherlff's  of- 
fice, which  merely  recited  tbe  sale  to  defendant 
of  80  acres  in  the  section  described)  and  tbe 
amount  received. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |8  1470-1478;  Dec^  Dig.  |  734.*] 

Appeal  from  Clrcnit  Oonrt,  Mnltnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  Mary  B.  Johnson  against  Charles 
A.  White,  George  Wetherby,  and  others. 
From  a  decree  for  i>laintlff,  defendant  Weth- 
erby appeals.  Affirmed. 

See,  also,  112  Pac.  10S8. 

This  la  a  suit  to  foreclose  a  mortgage  on 
the  N.  %  of  S.  W,  %  of  section  12,  town- 
ship 1  S.,  range  4  K.,  W.  M.,  executed  by  de- 
fendant Artbur  Stipe  to  plaintiff  on  July  3, 
1904,  to  secure  a  note  for  $46S.  From  a 
decree  in  favor  of  plaintiff,  defendant  ap- 
peals. 

Plaintiff  alleges,  in  addition  to  tbe  usual 
form  as  to  tbe  mortgage,  that  defendant 
George  Wetherby  purchased  the  mortgaged 
premises  at  a  tax  sale  for  the  taxes  of  1904, 
amounting  to  $5.08,  and  for  those  of  1907, 
amounting  to  $5.40;  that  each  of  the  defend- 
ants have  or  claim  to  bare  some  right  to. 
Interest  in,  or  lien  upon,  said  mortgaged 
premises,  but  tbe  same,  If  any  exist,  are  sub- 
sequent In  time  and  Inferior  In  right  to  the 
lien  of  plaintiff's  said  mortgage;  that  plain- 
tiff tendered  to  Wetherby  the  sum  of  $20, 
the  amount  of  the  taxes,  interest,  and  penal- 
ties, and  deposited  tbe  same  in  court  for 
that  purpose. 

Defendant  Wetherby  answered  separately, 
afflrmatively  alleging  that  on  the  26tb  of  De- 
cemt>er,  1905,  tbe  sheriff  of  Multnomah  coun- 
ty, Or.,  duly  sold  to  this  defendant  tbe  real 
estate  described  In  pliintltTs  mortgage  for 
delinquent  taxes  asseused  thereon  for  the 
year  1904,  amounting  to  $6.08,  and  Issued  a 
certificate  therefor;  tbat  on  the  29th  day  of 
December,  1908,  said  sheriff  executed  a  tax 
deed  of  said  real  property  to  this  defendaut, 
which  was  duly  recorded;  tbat  defendant  Is 
the  owner  In  fee  simple  of  the  land,  and 
prays  tbat  he  be  declared  such  owner,  and 
entitled  to  the  possession  thereof. 

Plaintiff  demurred  to  the  new  matter  In 
the  answer,  and  upon  the  same  being  over- 
ruled replied,  denying  the  Issuance  of  any 
valid  certificate  of  sale  for  such  taxes,  or  the 
execution  of  any  valid  deed  to  said  property' 
by  the  sheriff,  and  alleging  tbat  the  same 
were  void  for  the  reason,  among  others,  that 
the  sheriff  failed  to  malie  a  return  of  the 
sale  of  said  property  for  tbe  year  1904,  as 
required  by  law.  Therefore  the  certificate 
and  deed  executed  thereon  wen  wholly  rold. 
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(Not. 


Upon  trial  Uie  drenlt  court  found,  in  part, 
that  tbe  certificate  and  tax  deed  were  Toid 
on  accomtt  of  tbe  failure  of  the  aberlfl  to 
make  such  retam.   The  note  and  mortgage 

of  plaintiff  were  admitted. 

George  Wethortoy,  pro  m.  George  P.  I^t, 
for  respondent 

BBAN,  J.  (after  stating  the  facta  as  above). 
Upon  this  appeal  defendant  Wetherby  con- 
tends that  plalntltf  was  not  authorized  to 
TUftkft  ^^nl  a  party  to  the  Bult  The  tax  deed, 
upon  its  face,  abows  defendant  to  be  a  gran- 
tee, and  to  have  an  Interest  In  the  mortgaged 
property. 

[1,  2]  The  owner  of  the  equity  of  redemp- 
tion la  frequently  a  grantee,  either  directly 
or  remotely,  from  tbe  mortgagor,  and  such 
grantee,  as  long  as  be  retains  an  interest  In 
the  premises,  Is  a  necessary  party  to  fore- 
clomire;  and  no  decree  can  be  effecttve 
agalnat  Urn,  unless  he  Is  joined.  9  Enc.  of 
Pleading  and  Practice,  SOS.  All  pereons  In- 
terested in  the  mortmed  premises  should 
be  made  partlMi;  otherwise  they  would  be 
oititled  to  redeem.  I^ndon  Townsbend, 
112  N.  Y.  1)8,  19  M.  B.  424,  8  Am.  St  Bep. 
712;  Watts  t.  Julian,  122  Ind.  124.  23  N.  E. 
688.  Tbe  oon^alnt  bowerer,  diows  that  de- 
fendant Wetherby  <dalniB  to  be  a  grantee  of 
the  prcminns  subsequent  to  the  giving  of  the 
mortgage,  which  compiles  with  the  rule  in 
9  Enc.  of  Pleading  and  Practloe.  877;  Mann 
T.  States  llfi  indL  88S,  19  N.  B.  181;  Hoes  t. 
Boyer.  108  Ind.  494,  9  N.  B.  427. 

Section  8108,  B.  A  O.  Gomp..  provides  that: 
"All  taxes  which  mmr  hereafter  be  lawfully 
imposed  or  levied  upon  real  property  shall 
be  and  they  are  hereto  declared  to  be  a  lien 
on  such  proper^  from  and  including  tbe 
day  on  which  the  warrant  autborhdng  the 
collection  of  mxSi  taxes  Is  issued  until  th^ 
ahonld  be  paid,  or  until  the  title  shall  rest  In 
the  purchaser  upon  sale  for  such  taxes. 
•   •   •  •* 

[»  SecUon  42S,  Ij.  O.  L.,  rating  to  the 
foreclosure  of  Hods  upon  real  property,  re- 
quires that  any  one  having  a  lien  subsequent 
to  the  plaintifl  upon  the  same  property  shall 
be  made  a  defendant  In  the  suit  and  ^7 
pwBon  having  a  prior  lioi  may  be  made  de- 
fendant at  the  option  of  the  plaintiff,  or  by 
order  of  tlie  C9nrt  when  deemed  necessary. 
If  it  be  conceded  that  this  defendant  was 
not  regularly  made  a  party  to  the  suit  be 
waived  this  point  by  pleading  for  afllrmatlve 
reUel 

,  Plalntur  contoids  that  the  facts  In  d^end- 
ant  Wetherby's  answer  were  not  sufficient 
to  support  any  title  of  d^endant  to  the  land, 
for  the  reason  that  said  defendant  did  not 
all^  that  there  was  any  tax  levied  upim  the 
property  fbr  tbe  year  1904,  or  any  warrant 
issued  for  tbe  collection  thereof,  or  any  re- 
turn of  sale  by  the  sheriff;  and  that  tbe  sep- 


arate answer  of  aald  defendant  amounts  to 
no  more  than  a  legal  conclualon.  Neither  is 
there  any  allegation  of  ownership  of  the 
property  at  the  time  of  tbe  assessment  The 
focts  usually  contained  In  such  certificate  of 
sale  and  tax  deed  are  not  set  out  in  the  an- 
swer. 

[4>  i]  It  is  contended  1^  defoidant  Wether* 
by  that  in  a  suit  to  foreidose  a  mortgage  the 
court  has  no  jurisdiction  to  determine  an 
alleged  title,  paramount  to  that  of  tbe  mort- 
gagor, when  set  up  1^  a  defendant  It  Is 
sufficient  In  regard  to  this  conCoitlon  to 
refw  to  tbe  answer  of  defendant  wbidti,  we 
think,  does  not  set  up  a  titie  paramount  to 
the  mortgagor,  and  which  Is  a  mere  dalm  for 
taxes  subsequent  to  the  date  of  plaintiff's 
mortgage  (Hiddleton  v.  Moore,  48  Or.  357,  7S 
Pac  16),  and  does  not  come  within  the  rule 
Mumdated  In  Ocones  v.  Peterson,  64  Or.  878, 
103  Fac.  ffUf.  By  section  8127,  B.  ft  C. 
Oompk,  a  sheriff's  tax  deed  ia  made  prima 
fade  evidence  of  Che  r^ularlty  of  Hie  tax 
proceedings,  including  the  aal&  This,  how- 
ever, may  be  overcome  bj  proof  to  the  con- 
trary. Brentano  Braitano,  41  Or.  IS,  1^ 
07  Fac.  822. 

[13  A  careful  exandaatlon  of  tiie  evldenee 
hwein  leads  us  to  bdleve  that  tiie  finding  of 
tbe  trial  court  to  tbe  effect  tbat  the  tax  deed 
of  defendant  was  vcdd.  Is  correct  It  la 
shown  by  the  evidence  that  an  unsigned 
memorandum  was  made  in  the  sherlfl'a  office 
of  the  sale  of  80  acres  in  tbe  section  de- 
scribed to  this  defendant  and  the  amount 
the  same  sold  fbr.  Section  8118,  B.  A  a 
Ciomp.,  thai  In  force,  provides  that  a  warrant 
for  a  collection  of  diedlnquent  taxes  must  be 
executed  and  returned  in  like  manner  as  an 
execution  against  property.  The  requisite 
st^  to  be  taken  under  this  statute  are 
plainly  set  out  1^  Mr.  Justice  SaUn,  In 
Ayers  v.  Lund,  49  Or.  803,  806,  89  Fac  806^ 
124  Am.  8t  Bep.  1046,  and  we  need  onlgr  to 
refer  to  the  same. 

Tbe  decree  at  the  lower  court  is  therefore 
affirmed. 


Bk  parte  AH  PAH. 
(Supreme  Oonrt  of  Nevada.   Dec  BUt  im.) 

1.  Statdtes  (i  118*)— TrriJD— SumciEWCT. 

St.  1911,  c.  133,  SS  217,  218,  making  it  un- 
lawful to  keep  a  house  of  til  fame  wlmln  800 
yards  of  a  scAotdhouae,  etc.,  ia  not  anconsato- 
tional,  under  Const  art  4,  1 17,  as  embracing 
matter  not  covered  by  tbe  ntle,  "An  act  con- 
cerning public  schools  and  repealing  certain  acts 
relating  thereto." 

[Bd.  Note.— For  other  cwsei.  see  Statotas, 
Cent  Dig.  H  168-160;  DecTDig.  1 118.*] 

2,  CoNSTrnmoKAL  I*aw   a  93*)  — Vesied 
Bights— Houses  or  Iix  Fame. 

St.  1911.  c.  133,  SI  217.  218,  prohibiting 
tbe  keeping  of  houses  of  111  fame  within  800 
yards  of  acbooU,  etc,  is  not  oncoDstltatiMial, 
as  interfering  with  vested  rights,  as  against  one 
condnctliv  such  place  in  accordance  with  an 
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ordinance  of  the  dtr,  adopted  parBuaot  to  pre- 
vious legislative  autnority. 

LKd.  Note.— For  other  cases,  see  CoDstitutlooal 
Law,  Dec.  Dig.  |  93.*] 

8.  STATDTBB    (I  258*)— BAWDTHOUSEft— STAT- 

trrss— Rbpkai.. 

Crimea  St  punlshmeDt  act,  effective  JaDuair 
1, 1912,  pTohibitiDK  tlM  keepiiw  of  a  booae  of  lu 
fame  within  400  yards  of  a  bcoooI,  etc,  did  not, 
antii  January  1,  1912,  Bupersede  St  1911,  c. 
133.  ii  217,  218,  enacted  the  same  day  as  tihe 
other  act,  and  fixing  an  SOO-yard  limit 

[Bd.  Note.— ror  other  cases,  see  Statutes, 
Cent  Dlf.  I  339;  Dec.  Dig.  !  258.*] 

4.  Btatdtbs  (I  268*)— TiiCB  of  TAKino  Er- 

ncr— XjEqisultivk  Power. 

In  the  absence  of  constitutional  restriction, 
the  Legislature  is  free  to  fix  In  each  act  the 
time  it  is  to  take  effect 

[Ed.  Note.— For  other  casc%  aee  Stotates, 
Dee.  Die.  |  268.*] 

6.  SxATum  (I  226*)— Conamronon— CoN- 

XXICTINa  PB0VISI0N8. 

Separate  acts  covering  ttie  same  subject- 
matter  should  be  BO  constraed,  if  posribl^  as 
to  allow  tmth  to  stand,  where  the  hngvage  la 
consistent  and  plain. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  H        809;  Dec.  Dig.  1  225.*] 

Am>Ueatlait  Ab  Path  tor  a  wilt  of  ba- 
beaa  cozpin.  Wilt  denied,. and  prisoner  le- 

James  T.  B076,  A.  N.  Ballsbnir.  and  W. 
D.  J<mes,  foi  petitions.  Cleveland  H.  Baker, 
Attj,  Gen.,  and  James  B.  Jnd^  D<wut7 
Atty.  Gen.,  for  raqKHidait; 


SWEBNETT,  O.  J.  The  petitions,  Ab  Pah, 
was  convicted,  on  the  26th  day  of  fifay,  1911, 
in  the  Justice's  court  in  Reno,  Ner.,  for  keep- 
ing a  house  of  ill  fame  within  800  yards  of 
a  certain  designated  scboolhouse,  situated 
In  the  dty  of  Beno,  and  sentenced  to  pay  a 
fine  of  $60,  or,  In  the  event  he  failed  to  pay 
said  fine,  to  serve  25  days  In  the  county  Jail. 
Falling  to  pay  the  fine,  petitioner  was  ar- 
rested and  taken  Into  legal  custody,  and 
now  seeks  the  aid  of  this  court,  through 
habeas  corpus  proceedings,  to  relieve  blm  of 
the  judgment,  because,  as  maintained,  the 
section  of  the  law  nndn  vhlch  lie  was  con- 
victed (St  mi,  &  188)  Is  unconstltDtional 
and  void. 

It  is  urged  In  support  of  petitioner*a  con- 
tention that  the  sections  in  question  are  un- 
constitutional upon  several  grounds,  which 
we  will  review  In  the  order  they  are  raised. 

[1]  First,  it  is  contended  that  the  sections 
are  unconstitutional,  for  the  reason  that 
the  title  of  the  act  In  question  is  In  conflict 
with  section  17,  art  4,  of  the  Constitution 
of  Nevada,  which  provides:  "Each  law  en- 
acted by  the  Legislature  shall  embrace  but 
one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  briefly 
expressed  in  the  title;  and  no  law  shall  be 
revised  or  amended  I7  reference  to  ita  tltie 
only;  bnt  In  audi  case,  the  act  as  revised. 


or  section  as  ammded.  shall  be  re-enacted 
and  published  at  length." 

Practically  thla  same  constitutional  phase 
was  recently  before  this  court  for  considera- 
tion In  the  case  of  State  ex  ret  John  Sparks 
9t  mL  r.  State  Bank  ft  Trust  Company  et 
al.,  81  Nev.  466,  108  Pac  407.  105  Pac.  S67, 
and  this  court,  In  passing  upon  the  qmstton, 
used  this  langoage,  which,  we  believe,  anal- 
ofonsly  reasoning,  disposes  of  tills  point 
contrary  to  the  petitioner's  contention:  "It 
is  claimed  that  this  act  is  in  violation 
section  17,  art  4,  of  our  state  Constitution, 
in  that  the  subject  of  the  act  Is  not  ex- 
pressed in  the  title;  that  the  statute  Is  in- 
valid, because  It  embraces  more  than  one 
subject;  that  the  provisions  of  section  10 
[St  1907,  c.  119]  are  in  violation  of  sectlra 
20,  art  4,  of  the  ConsUtutlon,  which  for- 
bids the  passage  by  the  Leglslatore  of  local 
or  special  laws  regolattng  the  practice  of 
courts  of  Justice;  tbat,  becanse  the  action 
Is  brought  in  the  name  of  the  states  on  the 
relation  of  the  bank  commissioners,  there 
Is  no  proper  party  gilalnttfl;  that  sectlim 
10  of  the  statute  la  void.  In  that  it  attempts 
to  del^ate  to  an  execntlve  board  Jndldal 
foncttons,  In  violation  at  section  1,  art  8, 
of  tbe  Gonstitatioa:  and  tbat  tUs  sectloa 
of  tbe  act  denlea  aiq^Ianta  equal  protection 
of  tbe  laws,  and  la  tbwefore  In  conflict 
wltb  section  1  of  the  fonrteraOi  amendmuit 
of  tbe  Constltatlon  of  tbe  United  Statai. 
The  main  principles  controlling  these  ques- 
tions hftve  been  well<nlgb  settled  1^  tbla  and 
other  courts.  Ttiat  section  17,  art  4,  of 
the  Constitution,  providing  tbat  'eecb  law 
enacted  by  the  Legislature  shall  embrace 
bnt  one  subject  and  matters  properly  con- 
nected therewith,'  Is  mandatory  must  be 
conceded.  In  r^ard  to  thla  objection,  we 
need  only  determine  whether  this  action  and 
the  decree  of  the  district  court  relate  to 
matters  germane  to  the  subject  expressed  In 
the  title  of  the  act,  or  to  what  Is  properly 
connected  therewith.  It  appears  to  be  ad- 
mitted that,  if  the  title  had  simply  sped- 
fled  th&t  tbe  act  was  one  regolattng  or  re- 
lating to  banking,  the  statute  might  be  sus- 
tained, although  It  is  urged,  in  another  di- 
vision of  the  brief,  that  the  act  Is  void,  be- 
cause It  relates  to  more  than  one  subject. 
If  it  does  so  relate,  tbe  part  propwly  con- 
nected with  the  title  would  not  be  void, 
while  the  remainder  might  be  open  to  re- 
jection. If  the  different  provisions  of  this 
statute  could  be  deemed  sufllclently  connect- 
ed under  a  title  simply  designating  it  as 
*An  act  relating  to  banking,*  we  see  no 
reason  why  they  may  not  be  considered  so 
with  a  title  whldi  designates  one  or  more 
of  the  matters  to  which  the  others  are 
properly  connected.  Under  the  language  of 
the  Constltntlen,  no  necessity  appears  for 
requiring  separate  acts,  or  even  separate 
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designations  In  the  title,  for  all  the  different 
provisions  in  this  statute." 

The  title  of  the  act  under  consideration 
reads  as  follows:  "An  Act  concerning  pub- 
lic schools,  and  repealing  certain  acts  re- 
lating thereto."  Sections  217  and  218,  un- 
der which  petitioner  was  couTlcted,  read  as 
follows: 

"Sec.  217.  It  shall  be  unlawful  for  any 
owner  or  agent  of  any  ovmer,  or  any  person, 
to  keep  auy  house  of  lU-fame,  or  to  let  or 
rent  to  any  person  whomsoever,  for  any 
length  of  time  whatever,  to  be  kept  or  used 
as  a  house  of  ill-fame,  or  resort  (or  the  pur- 
pose of  prostitution,  any  house,  room,  or 
structure  situated  within  eight  hundred 
yards  of  any  schoolhouse  or  schoolroom  used 
by  any  public  or  common  school  in  the  state 
of  Nevada,  or  within  eight  hundred  yards 
of  any  church  edifice,  bulldtng,  or  structure, 
erected  and  used  for  devotional  services  or 
religious  worship  in  the  state  of  Nevada. 

"See.  218.  Any  person  violating  the  pro- 
visions of  section  217  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on 
conviction  shall  be  fined  not  lees  than  twen- 
ty-five dollars  nor  more  than  three  hundred 
dollars,  or  to  be  Imprisoned  In  the  county 
Jail  not  less  than  five  nor  more  than  sixty 
days,  or  by  both  fine  and  Imprisonment,  In 
the  discretion  of  the  court." 

The  title  of  the  act  In  question,  we  believe, 
snfiBclently  ezpresses  the  subject  of  tbe  act, 
and  iB  sufficiently  general  In  its  scope  to 
make  It  Illegal  to  condnct  houses  of  ill  fame 
within  800  yards  of  a  schoolhonse,  and 
broad  euongh  to  avoid  the  constltntlonal 
inhibition  InTOked.  State  ex  tti.  John 
Sparks  et  aL  T.  State  Bank  ft  Trust  Oon^HUiy 
et  aL,  81  Ner.  4tS6-476. 103  Pac.  407,  lOB  Pac 
607;  State  t.  Gibson,  80  Nev.  863,  06  Pac. 
1057;  BeU  T.  District  Court,  28  Ner.  280, 
81  Pac.  878,  1  L.  R.  A.  (N.  S.)  848,  118  Am. 
St.  Rep.  864:  State  t.  Ah  Sam,  16  Ner.  27, 
37  Am.  Rep.  454;  State  t.  Oommlsslonera, 
22  Ner.  309,  41  Pac.  146;  Ex  parte  Living- 
stone, 20  Mev.  287,  21  ^c.  322;  State  t. 
Commlssiimeni  Humboldt  County,  21  *  Nev. 
236,  20  Pac  974;  People  v.  Bank  of  Son 
Lnis  Obispo,  164  Gal.  194,  97  Pac.  307;  Peo- 
ple V.  Superior  Court,  100  Cal.  105,  84  Pac. 
402;  Abeel  v.  Clark,  84  Cal.  226.  24  Pac 
•m;  Ex  parte  Uddell,  93  CaL  633.  29  Pac. 
261;  Wardle  v.  Townsend,  76  Mich.  385, 
42  N.  W.  950.  4  L.  R.  A.  611 ;  Carter  County 
V.  Sinton,  120  U.  S.  517,  7  Supv  Ct  660,  80 
L.  Ed.  701;  1  L.  R.  A.  (see  note  with  cases 
appended)  p.  362;  Cooley's  Constitutional 
T^lmitations,  141-lSO. 

[2]  It  Is  next  contended  by  counsel  for 
petitioner  that  the  law  under  which  peti- 
tioner was  convicted  is  void  for  the  reason: 
"That  tbe  Justice  court  of  Reno  township, 
county  of  Washoe,  state  of  Nevada,  acted 
wholly  without  Jurisdiction  li)  passing  Judg- 
ment upon  the  petitioner,  and  in  sentencing 
aud  ordering  petitioner  to  be  kept  in  custody 


of  the  said  C.  P.  Ferrell,  as  sheriff  of  the 
county  of  Washoe,  state  of  Nevada,  for  the 
reason  that,  by  virtue  of  a  certain  act  of  the 
Legislature  of  the  state  of  Nevada,  ap- 
proved March  16,  1903  [St  1903,  c  102],  en- 
titled  'An  act  to  incorporate  the  town  of 
Reno,  and  to  establish  a  city  government 
therefor,'  as  amended  by  a  certain  act  of 
tbe -Legislature  of  the  state  of  Nevada,  ai>- 
proved  March  13,  1905  [St.  1905,  c.  71],  en- 
titled 'An  act  to  amend  the  title  of.  and  to 
amend  an  act  entitled  "An  act  to  incorporate 
the  town  of  Reno,  and  to  establish  a  city 
government  therefor,"  approved  March  16, 
1903,*  the  state  of  Nevada  has  and  had. 
prior  to  the  i>a8slng  of  the  act  under  which 
petitioner  was  sentenced  and  committed,  as 
aforesaid,  delegated  the  right  to  relate 
the  location  of  houses  of  prostitution  with- 
in the  corporate  limits  of  the  city  of  Reno, 
and  the  right  to  regulate  all  such  matters 
as  are  referred  to  In  the  complaint  herein 
to  the  city  of  Reno;  and  for  the  reason  that 
It  appears  that  the  dty  of  Reuo,  and  the 
city  counsel  of  the  said  city  of  Reno,  acting 
under  and  by  authority  of  the  acts  of  the 
Legislature  of  the  state  of  Nevada,  herein- 
before referred  to,  have  exercised  the  au- 
thority and  power  so  delated  to  the  said 
clt^  of  Reno  by  the  act  of  the  Legislature 
conferring  such  power  and  authority  on  the 
dty  of  Reno,  above  referred  to,  in  adopting 
01^  Ordinance  No.  06  of  tbe  cit7  of  Rmo. 
entitled  'An  ordinance  regulating  the  con- 
duct and  malntwance  of  houses  of  Ul-ftune 
and  places  of  lurastitntlon,  and  otber  mat- 
ters relating  ther^,  prohibiting  proatitn- 
tion  and  lewdness,  and  fixing  penaltiee  for 
tbe  vioiatltm  tbereot;  adopted  S^twuber  1, 
1008,'  a  copy  of  which  said  ordinance  is  con- 
tained in  the  transcript  of  testimony  and  pro- 
ceedings attached  to  the  petition  herein,  and 
marked  'Exhibit  U*  and  tbat  1^  reason  there- 
of petitioner  became  vested  with  certain 
rights  whidi  the  LeglSlatare  had  no  anther^ 
Ity  to  divest  or  disturb." 

After  a  careful  review  of  the  law  and  tlie 
authorities  bearing  upon  this  constltuttonal 
objection  interposed  petitioner,  we  be* 
Ileve,  contrary  to  petitioner's  contenti<m  in 
this  respect,  tbat  the  doctrine  is  overwhelm- 
ingly maintained  that  the  legislative  depart- 
ments of  our  government  can  never  divest 
the  govemmrait  Itself  of  the  Inherent  right 
at  all  times  under  the  police  power  vested  In 
it  under  tbe  Constitutions,  both  federal  and 
state,  of  enacting  any  legislation  which  It 
may  deem  wise  and  Just  for  the  betterment 
and  preservation  of  the  public  health,  safe- 
ty, and  morals.  Wallace  v.  Mayor  of  Reno. 
27  Nev.  71-«7,  73  Pac.  528,  63  L.  R.  A,  337. 
103  Am.  St  Rep.  747;  New  Orleans  Coal 
Gas  Co.  V.  Louisiana  Light  Co.,  115  tJ.  S. 
650,  6  Sop.  Ct.  252,  20  L.  Ed.  516 ;  State  v. 
Murphy,  130  Mo.  10,  31  S.  W.  594,  31  L.  R.  A. 
798,  affirmed  170  U.  S.  78,  18  Snpw  Ct  78, 
18  Sup.  Ct  600,  42  L.  Ed.  066;  Carthage  v. 
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Garner,  209  Mo.  688.  108  S.  W.  621;  People 
V.  Squire,  107  N.  y.  B93,  14  N.  E.  820,  1 
Am.  St  Rep.  893;  Cbicago,  M.  &  St  P.  R.  R. 
Co.  V.  MUwaukee,  97  Wis.  418,  72  N.  W. 
1118;  State  t.  Wlnterrowd  (Ind.)  91  N.  B. 
966,  30  L.  R,  A.  (N.  S.)  886;  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25.  24  L.  Ed.  989; 
FerUUziDg  Co.  T.  Hyde  Park,  97  U.  S.  650, 
24  U  Ed.  1036;  Barbler  v.  Connolly,  113  U. 
S.  27,  6  Sup.  Ct.  357,  28  L.  Ed.  923;  Mugler 
V.  Kansas,  123  U.  a  623.  8  Sup.  Gt  273,  81 
U  Ed.  20S;  Bndd  v.  New  York,  143  U.  S. 
517.  12  Sup.  Ct  468.  36  L.  Ed.  247 ;  N.  O. 
Gas  h.  Co.  T.  Drainage  Commission  of  M.  O., 
107  U.  S.  25  Sup.  Ct  471.  49  L.  Ed.  831 ; 
Berlin  t.  Gorbam,  84  N.  H.  266;  Merlwetber 
V.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197; 
Yarmouth  t.  N.  Yarmouth,  34  Me.  411,  56 
Am.  Dec  666 ;  Mobile  t.  Watson,  116  TT.  S. 
480,  6  Sup.  Ct.  398,  29  L.  Ed.  620. 

Judge  Dillon,  in  his  admirable  work  <m 
Municipal  Corporations,  very  properly  ex- 
presses the  law  on  this  subject  as  follows: 
"Although  a  franchise  or  privilege  to  use 
the  dty  streets  Is,  when  accepted  and  acted 
upon,  a  contract  which  cannot  be  Impaired, 
as  well  as  a  rested  property  right  which  can- 
not be  taken,  exc^t  by  the  power  of  em- 
inent domain,  these  franchises  and  prlTileges 
are  not  exempt  from  t2ie  exericse  of  the 
police  power  of  the  itate,  either  operating 
directly  by  legislative  enactment,  or  by  dele- 
gation to  the  monldpallty.  It  Is  a  graieral 
rule  tiiat  the  right  to  ewerdte  the  poHcs 
fwieer  cannot  be  alimated,  gwrmdered,  or 
abridged,  either  by  the  Legislature  or  by  the 
municipality  acting  under  legtelatlve  author- 
ity, by  any  grant,  contract,  or  delegation,  be- 
cauM  it  constltntee  the  ezerdse  of  a  gov< 
emmental  function,  without  which  the  state 
would  become  powwless  to  protect  the  pub- 
lic welfare.  Hence,  when  a  franchise  or 
privily  Is  granted  to  use  the  dty  streets 
for  a  public  service,  the  grantee  acc^ts  the 
right  upon  the  implied  eonditUm  that  it  shall 
he  held  subject  to  the  reasonable  and  neces- 
sary exercise  of  the  police  poicers  of  the 
state,  operating  either  through  l^lslatlve  en- 
actment or  municipal  action." 

The  Supreme  Court  of  the  United  States, 
speaking  through  Chief  Justice  Fuller,  In 
the  case  of  New  York  &  New  England  Rail- 
road Company  v.  Bristol,  151  U.  S.  656,  567, 
14  Sup.  Ct.  437.  440  (38  L.  Ed.  269),  voicing 
the  priudple  which  we  contend  to  be  the  law, 
contrary  to  the  doctrine  announced  by  the 
petitioner,  says:  "It  is  likewise  thoroughly 
establlabed  In  this  court  that  the  inhibition 
of  the  Constitution  of  the  United  States  up- 
on the  Impairment  of  the  obligation  of  con- 
tracts, or  the  deprivation  of  property  with- 
out due  process,  or  of  the  equal  protection 
of  the  laws,  by  the  states,  are  not  violated 
by  the  Intimate  exercise  of  legislative  pow- 
er in  securing  the  public  safety,  health,  and 
morals.    The  governmental  power  of  self- 


protection  cannot  be  contracted  away,  nor 
can  the  exerdse  of  rights  granted,  nor  the 
use  of  property,  be  withdrawn  from  the  Im- 
plied liability  to  governmental  regulations 
In  particulars  essentikl  to  the  preservation 
of  the  community  from  injury." 

The  Supreme  Court  of  the  United  States 
again  speaking,  through  the  late  Justice  Har- 
lan, In  the  case  of  New  Orleans  Gas  Co. 
v.  Louisiana  Light  Co.,  115  U.  S.  650,  6 
Sup.  Ct  252,  29  L.  Ed.  510,  while  comment- 
ing on  the  opinion  previously  decided  by 
that  august  tribunal  In  the  famous  Slaugtat- 
OTbouse  cases,  16  Wall.  36,  21  L.  Ed.  304, 
said  and  quoted:  "The  decision  was  that  the 
state,  under  her  power  to  protect  the  public 
health,  could  abate  the  nuisance  created  by 
the  company's  bualness,  notwithstanding  its 
works  had  been  established  within  the  gen- 
eral locality  designated  In  its  charter;  and 
consequently  the  Legislature  could,  at  Its 
discretion,  amend  the  charter  of  Hyde  Park, 
and  remove  the  restriction  upon  Its  au- 
thority to  abate  nuisances,  or  Invest  It  with 
power  to  regi^ate  or  prohibit  buslnese  neces- 
sarily injurious  to  the  public  health. 
*  *  *  So  far  from  the  court  saying  that 
the  state  could  not  make  a  valid  contract 
In  reference  to  any  matter  whatever  wlUiln 
tbe  reach  of  the  police  power,  according  to 
Its  largest  defloltlon,  its  language  was: 
'While  we  are  not  prepared  to  si^  that  the 
Leglriatnre  can  make  valid  contracts  on  no 
subject  embraced  in  tbe  lar^t  definition 
of  the  police  power,  we  think  that,  In  re- 
gard to  two  subjects  so  embraced,  it  can- 
not, by  contract,  limit  the  exerdse  (tf  those 
powers  to  the  {wejudlce  of  Uie  general  wel< 
fare.  Th^  are  the  puMto  health  and  the 
pubUe  morale  The  preservation  of  these 
is  80  necessary  to  the  best  Interests  of  social 
organisation  that  a  wise  policy  forbids  the 
leglslstive  body  to  divest  itself  of  the  power 
to  ttiact  Ulwb  for  tbe  preservation  of  health 
and  the  repression  of  crime.'  Pages  7S0, 
751.  •  •  *  The  prlndple  upon  which 
the  decisions  In  Beer  Co.  v.  Massachusetts, 
Fertilizing  Co.  v.  Hyde  Park,  Stone  v.  Mis- 
sissippi [101  U.  S.  814,  25  L.  Ed.  1079],  and 
Butchers'  Union  Co.  v.  Crescent  City  Live 
Stock  landing  Co.  [Ill  U.  8.  746,  4  Sup.  Ct 
662,  28  L.  Ed.  586],  rest  Is  that  one  Legis- 
lature cannot  so  limit  the  discretion  of  its 
successors  that  they  may  not  enact  such  laws 
as  are  necessary  to  protect  the  public  health 
or  the  public  morals.  That  prlndple,  It  may 
be  observed,  was  announced  with  reference 
to  particular  kinds  of  private  business  which, 
in  whatever  manner  conducted,  were  detri- 
mental to  the  public  health  or  the  public 
morals.  It  Is  fairly  the  result  of  those 
cases  that  statutory  authority,  given  by  the 
state  to  corporations  or  Individuals  to  en- 
gage In  a  particular  private  business  at- 
tended by  such  results,  while  It  protects 
them  for  the  time  against  public  prosecu- 
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tlon,  does  not  constitute  a  contract  preTent- 
ing  the  withdrawal  of  such  antborl^,  or  the 
granting  of  It  to  others." 

[3]  We  come  now  to  a  consideration  of 
the  point  as  to  whether  or  not  the  new 
crimes  and  ptmishment  act,  which  goes  Into 
effect  January  1,  1912,  containing  the  400- 
yard  limit,  supersedes  the  school  law,  which 
contains  the  800-yard  limit  The  new  crimes 
and  punishment  act,  which  goes  Into  effect 
January  1,  1912,  deals  directly  with  the  gen- 
eral police  laws  and  acts  which  are  malum 
prohibitum,  and  contains  a  provision  which 
places  a  limit  of  400  yards  to  schoolhonses 
within  which  houses  of  ill  fame  may  be  con- 
ducted. Revised  laws  of  Nevada,  fi  6610. 
In  1887  (St  1887,  c.  81)  the  Legislature  of 
this  state  enacted  a  gmeral  law  regarding 
houses  of  111  fame,  which  provided  that 
they  shall  not  be  kept  within  400  yards  of 
a  scboolhouse.  It  appears  that  the  law  un- 
der which  petitioner  was  convicted  and  the 
new  crimes  and  punlshm^t  aet  were  both 
passed  by  the  Legislature  on  the  ISth  day 
of  March,  1911.  The  enrolled  bills,  when 
properly  auttamtlcated,  are  deoned  concln- 
slve  evidence  as  to  the  existence  of  their 
valid  enactment,  and  their  contents,  which, 
when  auestioned,  should  always  be  examin- 
ed, disdose  this  to  be  the  fact  State  ex  rel. 
Coffin  V.  Howell,  26  Nev.  93,  64  Pac.  466; 
State  V.  Swift  10  Nev.  176,  21  Am.  Rep. 
721;  State  v.  Rogers,  10  Nev.  250,  21  Am. 
Itep.  7S8;  State  v.  Glenn,  18  Nev,  34,  1  Pac; 
186;  State  V.  Nye,  23  Nev.  99,  42  Pac.  866; 
State  V.  Beck,  25  Nev.  68,  66  Pac.  1008: 
Am.  ft  Bng.  Bncy.  of  Law,  vol.  26  Bd^) 
pp.  S54,  6BB>  BB6;  S6  Oyc.  966,  967. 

In  coiueqnaio^  In  m  far  as  the  leglslattve- 
Int^  proper  is  craoemed,  to  which  we  rnnst 
lo(&  and  be  g:atded  In  conatming  statntes* 
we  have  that  body  enacting  two  measures 
covering  the  same  subject-matter  on  the  same 
dat^  bnt  providing  in  the  school  taw  that 
the  lindt  shall  be  800  yards,  and  designate 
lug  that  the  bill  shall  go  Into  effect  at  tiift 
time  of  Its  passage  (Revised  Laws  of  Ne- 
vada. I  8467) ;  whereas,  the  crimes  and  pnn- 
Ishment  act,  which  is  a  statute  In  fntnro, 
contahis  a  provision  which  designates  Jan- 
uary 1,  191^  as  the  fixed  time  at  which  the 
said  crimes  and  punishment  act  shall  go 
into  ^ect  and  which,  among  other  provi- 
sions, provides  that  the  limit  shall  be  re- 
duced at  this  specified  future  date  to  400 
yards,  as  prevloody  eatabltshed,  and  r^>eals 
all  acts  in  conflict  therewith.  88  Gyc.  UOtt, 
1147-1160. 

[4]  The  li^lBlatare,  In  the  absence  of  con- 
stitutional restrictions,  Is  free  to  fix  In  each 
act  the  time  it  Is  to  take  effect  and  an  ex- 
amination of  our  Constitution  reveals  no 
such  prohibition.  Matter  of  Kenna,  91  Hun, 
Its,  86  N.  Z.  Supp.  280;  Thomas  t.  Scott, 


23  La.  Ann.  689 ;  Price  v.  Bopkln^  13  Mich. 
318;  Hon^cutt  v.  St  Louis,.  40  Mo.  App. 
974;  Peon.  Co.  v.  State.  142  lad.  428,  41  N. 
E.  937;  36  Cyc.  1192, 1103;  Am.  A  Eng.  Encjr, 
of  Law.  vol.  36,  pp.  663-565. 

[SJ  Courts,  In  construing  the  legislative 
Intent  where  acts  cover  the  same  subject- 
matterr  should  so  construe  the  actc^  where 
it  Is  possible,  as  to  allow  both  to  stand, 
where  the  language  is  cousistent  plain,  and 
unambiguous,  and  the  legislative  Intoit  dear. 
Flack  V.  Rogers,  10  Nev.  819;  Frost  v.  W Mi- 
le, 167  n.  S.  46,  16  Sup.  Ct  532,  39  L.  Ed. 
614;  36  Cyc  1077,  1147.  A  careful  review 
of  the  statute  of  these  two  laws  in  que»- 
tlon,  dealing  with  the  same  subject-matter, 
we  believe  compels  vs  to  hold  the  law  re- 
garding the  limit  of  800  yards,  as  fixed  In 
the  school  law,  as  valid  from  the  time  of  its 
enactment  to  January  1»  1912.  In  couse- 
^ence  of  which  the  conviction  of  the  pe- 
titions was  valid.  On  and  after  January 
1,  1912,  however,  the  limit  ot  400  yards, 
fixed  in  the  crimes  and  punishment  act  (sec- 
tion 661(},  Revised  Laws  of  Nevada),  will  be 
the  law  in  this  respect  until  altered  or  re- 
pealed by  future  legislattre  enactment  State 
V.  Lee,  28  Nev.  880,  82  FhC:  229; 

As  to  the  policy,  wisdom^  or  expedloKy  ^ 
dianglng  ttie  limit  within  which  houses  of 
tU  fame  may  be  located  fKm  schoolhonses, 
It  Is  a  matter  solely  within  the  power  of 
the  Legislature,  and  when  validly  enacted 
Is  not  subject  to  Judicial  alteration  or  re- 
peal. Riter  V.  Douglass,.  82  Ner.  400,  109 
Pac.  444. 

For  the  foregoing  reasons,  the  application 
of  the  petitioner  for  the  writ  Is  dailed,  and 
he  is  forthwith  remanded  to  the  custody  of 
the  sherur  of  Washoe  county  until  the  judg- 
ment under  which  be  waa  convicted  Is  sat- 
isfied. It  la  so  ordered. 

TAJUBOT  and  NORG&OeS,  JJ.,  ooncnr. 


HENNINGSEN  v.  TONOPAH  ft  G.  S.  COi 

(No.  1,828.) 
(Sai«MDe  Court  of  Nevada.    Dec.  80^  1911.) 

On  petition  for  reheating.  Denied. 
For  former  opinion,  see  Ul  Pac.  86l. 

PB&onBIAM.  The  petiUon  for  rehearing 
In  the  Within  cnttttod  caas  la  herewith  de- 
nied. 

NOBOROSS,  X  (OlnentlB^.  This  case  pre- 
sents a  number  of  serious  and  difflcolt  ques- 
tions of  law.  Afl  some  doubt  exMs  in  my 
mind  as  to  the  cozrectnesa  of  the  declsIOD 
rendered,  I  favor  a  rdiearlng,  and  for  tiut 
reason  dlawnt  from  the  order  denying  tht 
same. 
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P0T09I  ZING  HINmO  00.  et  aL  MA- 

HONBT  «t  aL 
(Supreme  Court  of  Nevada.   Jan.  5, 1912.) 
Appeal  and  Bbsob  (|  805*)— Athbiu-noi— 

ABANDOmreNT  OF  APPEAL. 

That  appellant  has  failed  for  more  than 
■Ix  montba  to  file  briefa,  or  to  appear  and  ar- 
fti«  the  caM  on  a  motion  to  dismiBB  or  on  the 
meriti  after  notice  of  tt«  hearing,  and  haa 
made  no  request  to  enbmit  the  cause  without 
arcument  or  brief,  warrants  an  inference  of 
abandonment  of  the  appeal,  which  waa  from 
the  judgment  roll  alone,  so  that  the  judgment 
1b  properly  affirmed;  no  claring  defects  ap- 
pearing on  the  face  of  the  judgment  roll. 

[Ed.  ■Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  ||  8174,  3175;  Dec  Dig.  S 

Appeal  from  District  Ck>tirt,  Clark  Countr ; 
Oeorge  S.  Brown,  Judge. 

Action  by  the  Potoei  Zinc  Mining  Oompany 
and  others  against  J.  J.  Mahoney  and  anoth- 
OT.  Jadgmeut  for  defendants,  and  plaintiffs 
ai;q>eal.  Affirmed. 

Haas,  Garrett  ft  Dnnnlgan  and  W.  B. 
Thomas,  for  appellants.  Cheney,  Downer, 
Price  &  Hawkins,  Gray,  Barker,  Bowen,  Al- 
len, Van  Dyke  &  Jntten,  Flint,  Gray  ft  Bar- 
ker, and  Richard  Busteed,  for  respondents. 

PEK  CURIAM.  This  la  an  appeal  from 
the  Judgment  roll  alone. 

Since  the  filing  of  the  record  on  appeal  In 
this  court  about  six  months  ago,  the  plain- 
tiffs have  not  filed  any  briefs  on  appeal,  and 
have  failed  to  appear  and  argue  the  ease  on 
the  motion  to  dismiss,  or  the  merits,  at  the 
time  set  for  the  bearing  after  post[>onement, 
And  after  notice  of  the  motion  and  hearing. 
No  request  bas  been  made  for  the  submission 
of  the  case  without  argument  or  brief.  Un- 
der the  circumstances.  It  may  be  Inferred 
that  the  ap[)eal  has  been  abandoned;  and, 
as  no  glaring  defects  appear  on  the  face  of 
the  Judgment  roll,  the  Judgment  is  affirmed 
under  the  following  cases :  liinvUle  v.  Clark, 
30  Nev.  113,  93  Pac.  231;  State  v.  Myatt,  10 
Nev.  166 ;  Gardner  v.  Gardner,  23  Nev.  214, 
45  Pac  139;  Ftnlayson  v.  Montgomery,  14 
Nev.  397 ;  Pulton  v.  Day,  8  Nev.  82 ;  Good- 
bne  V.  Sbedd,  17  Nev.  141,  30  Pac  695;  Mat- 
thewson  t.  Boyle,  20  Nev.  88, 16  Pac:  434. 


COHEN  V.  CLABE. 
<Snprem«  Court  of  Montana.   Nov.  SO,  1911.> 

1.  Appeal  and  Bbbob  (i  171*>— CHARai  of 
Position  on  Appeal— Thsobt  of  Cause. 
Where  a  defendant  treated  the  plaintiff's 
claim  for  serricea  as  conatltnting  but  a  single 
cause  of  action  In  the  lower  court,  by  a  motion 
to  the  court  to  require  plaintiff  to  state  and 
number  hie  cause  of  action  for  services  sepa- 
rately from  other  causes  of  action  alleged,  be 
is  bound  by  Us  theozy  oi  the  cause  as  dis- 
closed theron,  and  cannot  be  heard  to  insist  on 
.appeal  that  the  plaintiff  has  undertaken  to 
state  several  causes  of  action  in  one  count. 

[Ed.  Note^For  other  cases,  see  Ameal  and 
flrror.  Cent  Dig.  I  10C3;  Dec.  tilg.  f  171.*] 

'•Tor  other 


2.  Action  (|  S3*)  — Jonron  of  Causes  — 
Causes  Abisxno  ottt  of  Same  Oontbact. 
Where  several  claims  payable  at  different 
times  arise  out  of  the  same  contract,  suit,  may 
be  brought  as  each  liability  accrues;  but,  if 
suit  is  not  brought  unt0  more  than  one  bas  be- 
come due,  all  must  be  sued  for  in  one  action. 

[Bd.  Note.— For  other  cases,  see  Action, 
Gent.  Dig.  {{  549-623;  Dec  Dig.  {  63.*] 

ft.  Action  (S  53*)— Spijttinq  Sinou  Cause. 

A  plaintiff  may  not  split  a  single  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  H  549-623;  Dec  Dig.  i  53.*] 

4.  AonoN  (1 1*)— "Cause  of  action." 

A  "cause  of  action"  is  the  right  which  a 
party  has  to  institute  a  judicial  proceeding,  and 
consiBtB  of  a  nnion  of  plaiutlff'B  primary  right 
and  an  infringement  of  it  by  the  defendant 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent.  Dig.  {  1;  Dec  Dig.  %  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  2,  pp.  1015-1010;  vol.  8,  p.  750a] 

5.  AonoN  (I  88*)  —  Sxnau  ob  Sbpabatb 
Causes— CoHFLAiHT. 

Where  a  plaintiff  pleads  several  contracta 
and  a  breach  of  each,  several  canses  of  action 
are  stated;  but,  where  he  pleads  but  a  single 
contract  with  a  breach  in  one  or  more  partica- 
Urs,  a  single  cause  of  action  Is  stated,  and, 
whUe  one  count  In  the  complaint  is  saffident 
to  state  them,  It  Is  immatenal  how  the  com- 
plaint is  paragraphed. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  |  540;  Dec  Dig.  }  38.*} 

6.  PuADiNQ  (I  406*)— Objections  to  Cov- 
plaint^Waiveb  by  Fah-ure  to  Object. 

Cnder  Rev.  Codes,  |  6639,  which  provides 
that  objections  to  a  complaint,  other  than  that 
it  does  not  state  a  cause  of  action  or  that  the 
court  has  no  Jnriuliction,  are  waived  by  a  fail- 
ure to  object  by  a  demurrer  or  answer,  though 
a  special  demurrer  was  Interposed  to  a  com- 
plaint, where  it  did  not  point  out  the  tact  of 
Indefinlteness,  objection  on  that  ground  must 
be  deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i%  1355-1359;  Dec  Dig.  {  406.*] 

7.  Pleading  (|  368*)  — Oomplaiht— Sdwi- 
oienct— Motion  to  Sefabatb. 

A  complaint  Is  sufEdent  as  against  a  mo- 
tion to  separate,  where  It  does  not  appear  af- 
firmatively from  Its  face  that  it  states  more 
than  one  cause  of  action,  each  well  pleaded. 

[Ed.  Note.— For  other  cases,  sea  Fleadlog, 
Gent  Dig.  »  1194-1198;  Dec  Dig.  |  86a*] 

8.  PUADiNO  (S  317*)— BiLi.  of  Pabticuubs, 

Where,  in  an  action  for  wages  and  ex- 
penses Incnrred,  the  court  made  an  order  re- 
quiring the  jpl^tiff  to  show  cause  why  he 
should  not  me  a  biU  of  particulars,  an  affi- 
davit, setting  up  a  delivery  to  defendant  of  the 
orleinal  bills  for  expenses  Incurred,  and  that 
be  nad  in  his  deposition,  theretofore  given  at 
the  instance  of  the  defendant,  stated  the  items 
of  hts  account  so  far  as  his  information  en- 
abled blm  to  do  so,  shows  an  account  stated  in 
which  case  a  bill  of  particulars  is  nnneoessary, 
and  Is  a  sufficient  excuse. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Coit  Dig.  H  854rW;  Dec  Dig.  |  317.*] 

0.  Apfeai,  and  Ebbob  (I  060*)  —  Review — 

DlSOUnONABT  POWBB  — BUX  OF  PaBTICU- 
IABB. 

The  mmting  of  a  motion  for  a  more  speci- 
fic bm  M  particolan  is  in  oie  sound  discre- 
tion of  the  trial  court,  and,  vbsre  there  la  no 
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manifest  abase  of  that  dlscretioo,  error  cannot 
be  predicated  on  a  ruling  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  8825-3834;  Dec.  Dig,  i 
060.*] 

10.  Tbzal  (S  91*)— Reception  or  Btideiic&— 
Motion  to  Stbiex  Out. 

Where  a  witness  answered  a  Question  pat 
to  him  by  coansel  witboat  objection,  a  motion 
to  strike  out  the  answer,  made  tbereaftar,  was 
properly  denied. 

rE)d.  Note.— For  other  caies,  see  TrUL  Cent. 
D^.  H  242-244;  Dec.  Dig.  |  »!.*]■ 

11.  WXTHEBfiES  (S  255*)~EXAMINATION— PbI- 
TATB  MUIOaANDA— ReFBESHINQ  MeHOBT. 

Under  Rev.  Codes,  t  8020,  proTiding  the 
conditions  under  which  a  witness  may  refresh 
his  memory  from  notes,  plaintiff,  in  an  action 
for  wages  and  expenses  incnrred,  proper^  re- 
ferred to  a  memorandum  book  to  refresh  his 
recollectioo,  while  testifying  as  a  witness  in  his 
own  behalf. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  874-890;  Dec.  Dig.  |  2C5.*] 

12.  Evidence  ({  174*)— Best  and  Sbcon- 
dabt— copieb, 

Under  Rev  Codes.  SI  7872-7041.  which 
lay  down  the  rules  of  evidence,  copies  of  the 
records  of  a  hotel  keeper  obtained  by  cross- 
Interrogatory  upon  the  taking  of  the  deposi- 
tion of  such  hotel  keeper,  though  he  testified  in 
his  deposition  that  they  were  correct  copies, 
are  not  the  best  evidence  and  are  not  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  661-664,  666-6%;  Dee.  Dig.  S 
174.*] 

18.  l^^smoNS  (I  64*)  —  BxAUZNATiON  or 
WITNBSS~RK8P0NSIVENE88— Docuhents. 
Where,  in  an  action  for  wages  and  ex- 
penses incurred,  the  defendant  applied  to  take 
the  deposition  of  a  hotel  keeper,  and  plain- 
tiff propounded  a  cross-interrogatory  requiring 
such  deponent  to  attach  to  his  deposition  cer- 
tain records  which  he  might  have  in  his  pos- 
session or  could  procure,  copies  of  sacb  rec- 
ords attached  to  snch  deposition  were  not  re- 
sponsive to  the  question  and  were  properly  ex- 
cluded. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Gent  Dig.  SS  133-141;  Dec.  Dig.  S  64.*] 

14.  Appeal  and  Ebbob  (S  1002*)— Decisions 
Reviewable— Finding  <a  Jubt— Disputed 
Questions  or  Fact. 

Where,  in  an  action  for  wages  and  ex- 
penses incurred,  the  evidence  as  to  the  making 
of  a  contract  is  contradicted,  the  weight  of 
snch  avldence  is  for  the  jury,  and  their  finding 
thereon  is  condnsive  on  appeal. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Eng^^Cent  Dig.  SS  3936-3^7;  De&  Dig.  S 

Appeal  ttom  District  Goart,  Silver  Bow 
County ;  John  B.  McClernan,  Judge. 

Action  by  A.  B*.  Cohen  against  O.  W.  dark. 
From  a  judgment  for  plaintiff  and  en  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Geo  F.  Shelton,  Peter  Breen,  M.  P.  Gil- 
christ, and  Cbas.  A.  Buggies,  for  appellant 
William  Meyer,  for  respondent 

HOLLOW  AT,  J.  This  action  was  bronght 
to  recover  $2,730  for  work  and  labor  per- 
formed and  expenses  incurred  by  plaintiff 


for  defendant  between  Jannary  28, 1901,  aiMl 
October  23,  1902.  PlainUtt  recovered  Judg- 
ment, and  the  defendant  appealed  tbertfrom 
and  from  the  order  denying  blra  a  new  trlaL 
1.  The  complaint  conBiBUi  of  11  paragraphs, 
exclusive  of  the  prayer.  In  paragraph  1 
platnUd!  allegcB  that  between  January  23, 
1901,  and  April  1,  1901,  at  defendant^B  spe- 
cial Instance  and  request  he  performed  work 
and  labor  for  defmdant  at  Helena.  Each 
of  the  next  four  luragraphs  Is  rtmllar  in 
terms,  ezc^t  as  to  the  period  covered  and 
the  i^lace  of  employment ;  the  several  periods 
of  time,  b^nnlns  with  the  first,  oousUtut- 
Inc  the  entire  time  from  January  23,  1901« 
to  October  23,  1902.  In  para^rapb  6  it  la 
alleged  that  the  services  were  performed  by 
plaintiff  for  defendant  at  the  agreed  price 
of  f  150  per  month.  In  paragraph  7  plaintiff 
alleges  that  In  February  and  March,  1901, 
at  defendant's  special  fauAance  and  request 
he  incurred  expense  to  the  amount  of  $80. 
Paragraph  8  Is  similar,  except  that  the 
amount  expended  is  stated  to  be  $S0,  and 
the  time  April,  1901.  Paragraph  9  is  Jlke- 
wlse  similar  to  paragraph  7,  except  that  the 
amount  given  la  $290,  and  the  time  August, 
September,  and  October,  1902.  In  parngrapb 
10  it  is  alleged  that  the  several  sums  were 
expended  upon  the  express  promise  of  de- 
fendant to  repay  tbe  same.  Paragraph  11 
charges  that  no  part  of  tbe  sums  due  for 
wages  or  for  money  expended  has  been  paid, 
except  the  sum  of  $840.  The  prayer  is  for 
the  balance  with  interest.  Tbe  defendant 
moved  tbe  court  to  require  tbe  plaintiff  to 
separately  state  and  number  his  cause  of 
action  for  services,  his  cause  of  action  for 
$80,  bis  cause  of  action  for  $50,  and  his 
cause  of  action  for  $290.  Thla  motion  was 
denied. 

[1]  In  this  court  defendant  insists  that 
plaintiff  has  undertaken  to  state  eight  s^ 
arate  causes  of  action  In  one  count,  that 
his  claim  for  services  in  each  of  the  first 
five  paragraphs  of  the  complaint  constitutes 
a  separate  cause  of  action,  and  that  his 
claim  for  each  separate  amount  expended 
likewise  constitutes  a  cause  of  action;  but 
this  position  Is  inconslsteot  with  the  posi- 
tion taken  in  the  trial  court.  In  his  motion 
to  Borate,  defendant  treated  the  plaintiff^ 
claim  for  compensation  for  all  the  services 
mentioned  as  constituting  but  a  single  cause- 
of  action,  and  this  appears  again  in  bis  bill 
of  exceptions,  and  be  cannot  be  beard  to 
change  bis  position  here.  He  is  bound  by  bis 
theory  of  the  case  as  disclosed  in  the  trial 
court.  Dempster  v.  Oregon  Short  Une  By. 
Co.,  37  Mont  835,  96  Pac.  717;  Galvln  v- 
O'Gorman,  40  Mont  391,  106  Pac.  887. 

Does  It  appear  from  the  complaint  that 
plaintUTs  claim  for  each  separate  amoimt 
expended  constitutes  a  cause  of  action,  or 
In  fact  does  It  appear  that  the  entire  oom- 
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plaint  nndertakw  to  Btatft  mm  tUn  om 
cause  of  action? 

[2]  It  Is  an  tHeamtny  role  of  law  Uiat: 
"Wbere  Bereral  claims,  payable  at  dUTcvent 
times,  arise  out  of  the  same  contract,  salt 
may  be  brongbt  as  eacb  liability  accmeat 
but  If  suit  la  not  brought  tmtU  more  than 
one  lias  become  dn^  all  must  be  sued  for 
UDder  one  action."  1  Southerland's  Code 
Pleading,  Practice  &  Forms,  S  220.  Several 
breaclies  of  a  single  contract  may  constitute 
but  one  cause  of  action,  and,  if  the  several 
acts  pleaded  do  make  np  but  a  single  cause 
of  acUon,  one  count  In  tfie  complaint  Is  sot- 
fldent  to  state  them. 

fS]  Under  equally  well-recognized  rules  of 
pleading,  a  plaintiff  Is  prohibited  from  split- 
ting a  single  cause  of  action.  1  Ency.  PI.  ft 
Pr.  148.  But  just  what  constitutes  a  single 
cause  of  action  is  frequently  difficult  to  de- 
termine. At  common  law  the  question  was 
easily  settled,  for  the  form  of  the  action  de- 
termined its  character.  Under  the  Codes, 
forms  of  actions  are  abolished,  and  the  facts 
constituting  plalntUfs  complaint  must  be 
stated,  and  the  construction  put  upon  a 
pleading  must  now  determine  whether  it 
states  one  cause  of  action  only  or  more  than 
one. 

[4]  "A  'cause  of  action'  Is  the  right  which 
a  party  has  to  Institute  a  Judicial  proceed- 
ing" (Dillon  7.  Great  Northern  Ry.  Co.,  38 
Mont.  485.  100  Pac.  960).  and  consists  of  a 
union  of  the  plalntlfTs  primary  right  and 
an  Infringement  of  it  by  the  defendant  1 
Ency.  PI.  &  Pr..  116. 

[B]  Manifestly  then,  If  plaintiff  pleads  sev- 
eral contracts  and  a  br^ch  of  each,  he 
states  several  causes  of  action;  but,  If  he 
pleads  but  a  single  contract  and  a  breach 
of  It  In  one  or  more  particulars,  be  states 
but  a  single  cause  of  action,  and  it  is  im- 
material how  the  complaint  Is  paragraphed. 
Nelson  r.  Henrlcfasm,  81  Utah,  191,  87  Pac. 
207. 

in  Under  our  liberal  rules  of  construction 
It  may  well  be  said  that  this  complaint 
charges  one  contract  for  wages  and  expenses, 
and  a  breach  by  defendant  In  refusing  to  pay. 
The  complaint  is  indefinite,  In  that  It  does 
not  state  when  the  valne  of  the  services  was 
agreed  nptm,  or  when  defendant  promised 
to  TBDoy  the  expense  money.  But  tbs  com- 
plaint was  not  attained  upon  that  ground. 
A  qwdal  demurrer  was  Interposed,  but  it 
did  not  point  oat  this  defect,  and  the  ob- 
jection now  suggested  to  deemed  waived. 
Section  6588,  Bev.  Ctodes. 

[7]  But  It  Is  not  nuiterlal  here  to  deter- 
mine whether  the  complaint  seeks  to  state 
more  than  one  eanse  of  action.  It  is  suffi- 
cient, for  the  purposes  of  this  appeal,  that 
It  does  not  an>ear  affirmatiTely  from  tlu 
face  of  the  complaint  that  It  states  more 
titian  one;  for  It  is  a  weU-rec<«nlied  rule 
of  law  that,  to  warraot  the  trial  conn  grant- 
ing a  motion  to  separate,  the  complaint  must 
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affirmatively  show  two  or  more  causes  of 
action,  each  well  pleaded.  5  Ekwy.  PI.  ft 
Pt.  886.  So  Alt  as  disclosed  by  Oils  record, 
the  ordw  of  the  trial  court  overruling  de- 
fendant's motion  was  fully  Justified. 

[t]  2.  Some  time  before  trial  defendant 
moved  the  court  to  require  plaintiff  to  fnr^ 
nish  a  bill  of  particulars.  The  plaintiff  at- 
tempted to  comply,  but  failed  to  satisfy  the 
defendant,  who  moved  that  a  more  particular 
itemization  be  required.  In  response  to  this 
motion  the  court  made  an  alternative  order 
that  plaintiff  comply  or  show  by  affidavit  his 
reason  for  not  doing  so.  Plaintiff  thereupon 
filed  his  affidavit  setting  forth  that  he  had 
theretofore  delivered  to  defendant  the  orig- 
inal bills  for  expenses  Incurred,  and  had  In 
his  deposition,  theretofore  given  at  the  In- 
stance of  defendant,  stated  the  items  of  his 
account  bo  far  as  his  information  enabled 
him  to  do  so.  Upon  the  trial  of  the  cause, 
counsel  for  defendant  objected  to  the  intro- 
duction of  any  evidence  by  plaintiff,  on  the 
ground  that  the  bill  of  particulars  had  not 
been  furnished  or  sufficient  excused  offered. 
The  objection  was  overruled,  and  error  Is 
predicated  upon  the  ruling.  The  ruling  was 
clearly  correct  The  question  was  deter- 
mined by  this  court  In  Martin  v.  Helnze,  31 
Mont.  68,  77  Pac.  427. 

[I]  Furthermore:  "The  granting  or  refus- 
ing of  an  order  for  a  more  specific  bill  Is  a 
matter  addressed  to  the  sound  discretion  of 
the  trial  court  under  all  of  the  facts  and  cir- 
cumstances of  the  case"  (31  Cyc.  582),  and, 
in  the  absence  of  a  manifest  abuse  of  that 
discretion,  this  court  will  not  Interfere  in 
any  event 

[10]  8.  After  plaintiff  had  answered  a 
question  propounded  by  his  counsel,  defend- 
ant moved  that  the  answer  be  stricken  out 
The  motion  was  denied,  and  properly  so. 
A  party  may  not  sit  by  until  a  question  has 
been  answered  and  take  chances  Chat  the 
answer  will  be  favorable  to  him,  and  then 
move  to  strike  It  out  If  unfavorable.  This 
rule  has  been  repeated  bo  often  by  this  court 
that  it  would  seem  useless  for  counsel  longw 
to  persist  in  the  practice,  with  any  hope  of 
relief  here.  Frederick  v.  Hale,  42  Mont  IBS, 
112  Pac.  70;  Martin  v.  Corscadden,  34  Mont 
808.  86  Pac.  33;  Polndexter  ft  Orr  Live  St 
Go.  V.  Oregon  SRiort  Line  By.  Co.,  88  Mont 
338,  83  Pac.  886. 

[II]  4.  Objection  was  made  to  the  use  of  a 
memorandum  book  by  plaintiff  to  rel^h  his 
recollection  wbUe  testifying  in  his  own  be- 
lialC  The  order  ovnruling  the  objection  was 
correct  The  wltaess  brought  himself  well 
within  the  rule  announced  in  sectlmi  8020  of 
the  Revised  Codes.  Kipp  Silverman,  25 
Mont  296,  64  PaC;  884. 

[12,11]  6.  The  deposition  of  Charles  J. 
WUlls,  assistant  manager  of  the  Holland' 
House,  New  York  City,  was  taken  on  appli- 
cation of  d^endant    The  fbllowlng  cross- 
interrogatory  waa  propounded  to  the  wlt- 
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ness:  "Q.  If  yon  luive  In  jont  possession  at 
the  presoit  time,  or  can  prooue,  any  record, 
showing  the  whereabonts  of  Mr.  Cbas.  W. 
Clark  dnrlng  the  months  of  March  and  April, 
liidnsiTe,  kindly  attadi  said  records  to  this 
deposltifm."  In  answer  the  witness  testified 
that  he  had  examined  the  books  kept  the 
hotel  In  its  usual  course  of  business,  and 
that  be  attached  copies  of  oitries  In  the  ho* 
ten  register,  ledger,  and  reference  book.  t7p- 
-on  objection  of  counsel  for  plaintiff  these 
■copies  wwe  excluded  frrnn  the  Jury.  The 
copies  were  not  the  best  erldence,  and  tlielr 
production  by  the  witness  was  not  responsive 
to  the  question.  The  Question  called  for  thB 
original  entries,  and,  whether  reasonable  or 
otherwise,  conld  not  be  by  the  produc- 
tion of  copies.  For  instance:  If  the  {nge 
of  the  hotel  raster  which  purported  to  con* 
tain  an  original  entry  made  by  the  defend- 
ant had  been  produced,  plaintiff  might  have 
beai  prepared  to  prove  that  the  entry  was 
not  in  defendant's  handwriting,  while  a  copy 
of  the  entry  would  be  useless.  However  this 
may  be,  the  evidence  offered  was  not  the 
best  evldoice  and  was  not  admissible.  Bec- 
tloDB  7872-79tt,  Bev.  Codes.  It  was  not  re- 
sponsive to  the  question  and  was  properly 
■excluded. 

[14]  6.  The  plaintiff  testlfled  to  the  con- 
tract be  made  wlUi  defendant  under  which 
be  rendered  the  services  and  incurred  tiie 
expoise,  and  as  to  tiio  different  items  of 
service  and  expense  so  far  as  he  was  able  to 
«ive  them.  He  was  positive  in  his  state- 
ment as  to  the  Uama  of  the  contract,  the 
length  of  time  bb  was  employed,  and  the 
amounts  expended  by  him.  Whether  this 
evidence  was  entitled  to  great  or  little  weight 
was  for  the  Jury  to  determine^  We  are  un- 
aUe  to  nnderstand  upon  what  theory  the 
Jury  entirely  disregarded  the  testimony  of 
the  witness  Willis,  for  the  defendant,  who 
testified  that  the  defendant  was  in  New  York 
<3Lty  continuously  from  March  2S  to  June 
-6,  1901.  Hie  witness  appeared  to  be  disin- 
terested. Be  gave  his  testimony  by  deposi- 
tion, and  his  evidence  bears  every  mark  of 
fllncerity  and  reliability;  but,  so  long  as 
we  have  the  Jury  system,  the  Jury's  findings 
upon  dliQiuted  questlmiB  <tf  fact  must  be  con- 
clusive. The  menbers  of  this  court  cannot 
aubstltute  th^  Judgment  fbr  the  Judgment 
of  the  men  chosen  to  detwmlne  sMttk  ques- 
tlons. 

7.  Gounsel  for  appellant  Insist  that  the  evi- 
dence Is  Insnfflcient  to  sustain  the  verdict, 
and  In  tills  connection  they  contend  tliat  the 
trial  court  struck  out  portions  of  plaintiff's 
testimony,  and  that  such  portions  were  not 
thereafter  supplied ;  but  the  record  does  not 
bear  out  this  theory.  The  court  sustained 
an  objection  to  a  questl<m  asked  plaintiff  by 
his  counsel,  and  counsel  for  def^idant  then 
moved  the  court  to  strike  out  all  testimony 
given  by  plaintiff  witb  reference  to  his  em- 


idf^ment  defendant  The  recwd  falls  to 
show  any  mllnc  npon  the  motion,  but  does 
disclose  the  following  remark  made  by  tbe 
presiding  Judge:  "If  he  Is  In  a  position  to 
prove  It  now,  It  is  ^  the  same."  This  does 
not  show  that  the  motion  was  sustained. 
Upon  the  whole,  we  think  there  Is  saflBcient 
evidence  to  go  to  the  Jury,  and  the  Jury  hav- 
ing ftmnd  for  plaintiff,  and  the  trial  court 
having  refused  a  new  trial  aftw  an  okwp- 
tunity  to  review  the  proceedings,  we  do  not 
feel  Justified  In  interfering. 

We  have  examined  all  the  errors  assigned, 
but  the  odiers  do  not  require  separate  con- 
sideration. 

The  Judgment  and  order  ore  affirmed. 

Affirmed. 


BBANTLT,  C  X,  and  SMITH*  3^  ccmcni. 


PELICAN  V.  MUTUAL  LIFE)  INa  GO.  OF 
NEW  TOBK. 

(Sopreme  Conrt  of  Montana.    Dec  8,  1911.) 

1,  iHsuBAirci  (i  646*)— Action  on  Pouct— 
Pbiua  Facik  Cask  — Good  Health  — Bob- 
DBN  or  Pboof. 

An  application  for  a  life  policy  provided 
that  It  should  not  take  effect  until  the  first 
preminm  had  been  paid,  during  Insured*!  good 
health,  and  unlesa  the  pol^<T  should  be  Issued 
during  insured's  good  health,  except  In  case  a 
binding  receipt  should  be  Issued  as  waim- 
quently  provided.  It  was  admitted  that  the 
first  premium  had  been  paid  and  retiUned,  and 
a  cop;  ot  the  application  attached  to  tbe  pol- 
icy recited  that  a  binding  receipt  bad  been  is- 
sued by  defendant's  solicitor  on  completion  of 
the  medical  examination.  Held,  that  plaintiff. 
In  order  to  estabUsh  a  prima  fade  case,  need 
not  prove  that  Insured  was  In  good  health  at  the 
time  tiie  policy  was  issued;  the  burden  of 
proving  that  the  poller  was  delivered  when  la- 
Bured  was  not  in  good  health  being  on  tlw  de- 
fendant, as  provided  by  Bav.  Codes,  |  7972. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  11  1650-1668;  Dec.  Dig.  |  OMu«] 

2.  WrrNBBSBS  d  ^*) -- OBOSS-EZAMinA-nOH 
— SCOM. 

Where,  in  an  action  on  a  life  policy,  plain- 
tiff had  not  testified  on  direct  examination  as 
to  the  state  of  Insured's  health  wben  the  pol- 
icy was  delivered,  defendant  was  not  entitied  to 
Introduce  the  proofs  of  death  as  a  part  of  ber 
cross-examination;  such  proofs  being  material 
only  to  show  that,  when  the  application  was 
signed,  insured  was  probably  suffering  from  m- 
bercolosls,  and  that  his  statement  that  he  wsa 
In  good  health  was  nntme. 

[EkL  Noter— For  other  cases,  see  "Vncnessss, 
Cent  Dig.  H  M»-0S4;  DeeTDlg.  |  aSQ:*] 

8.  InsuBANOB  a  268*>-Lii«  PouoT— •*WAa- 
RANTr"— Effect  or  Bbxaoh. 

In  general,  a  "warranty"  must  be  a  part 
of  the  contract,  made  so  by  express  agreement 
of  tbe  parties  on  tbe  face  of  the  policy,  being 
in  tbe  nature  of  a  condition  precedent  which 
must  be  strictly  complied  with  or  literally  ful- 
filled to  entltie  the  assured  to  necover  on  tbe 

ftollcy;  its  falsl^  barring  a  recovery,  regard- 
ess  of  tbe  actual  materialilr  to  the  risk,  be- 
cause of  the  express  stipulation  that  the  state- 
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ment  wu  warraDted  to  b«  trae  and  that  made 
material. 

[Ed.  Note.— For  other  cases,  see  InaoraDce, 
Cent  Dig.  iS  668.  669:  Dec.  Dig.  |  268.* 

For  other  definitions,  see  Words  and  Phras- 
es,  vol.  S.  pp.  7396-7406,  783S.] 

4.  INSUBANCK    (I  2S6*)— "RBMEfflBITATlOIl''— 

"Waeraktt." 

A  representation  Is  not  strictly  a  part  of 
the  contract  of  insurance,  or  of  tbe  essence 
thereof,  but  is  something  collateral  or  prelim- 
inar7.  In  tbe  nature  of  an  indncement  bo  that 
its  falsit;,  unlike  a  false  warran^,  will  not 
vitiate  the  contract  or  avoid  the  policy,  unless 
it  relates  to  a  fact  actually  material,  or  clearly 
intended  to  be  made  material  by  agreement  of 
the  parties;  it  being  sufficient  if  the  representa- 
tions are  substantially  true,  though  not  strictly 
or  literally  so.  A  misrepresentation  renders 
tbe  policy  void  on  tbe  ground  of  fraud,  while 
noncompUance  with  a  warranty  operates  aa  an 
express  breach  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Oent  Dig.  fii  640.  649 ;  Dec  Dig.  1  266.* 

For  other  definitions,  see  Words  and  Phras* 
es,  ToL  7,  pp.  6108-6110.] 

5.  IHSTTBAICOB  ^  266*)  —  RKPBBSBITTATXOirS  — 

Fraud, 

Where  statements  in  an  application  for  a 
life  policy  are  mere  representauons,  their  ef- 
fect becomes  a  matter  of  fair  dealing  on  the 
part  of  insared,  and,  If  It  appears  that  the 
-qnestions  put  to  him  called  for  information 
founded  on  his  knowledge  or  belief,  a  misstate- 
ment or  omission  to  answer  will  not  avoid  the 
policy,  unless  the  answer  is  knowingly  and  will- 
folly  made  with  intent  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  540.  549;  Dec.  Dig.  {  266.*] 

6.  iNStrHANCZ  (I  291*)— Aptucatioii  — B»- 
bebentahons— Fraud. 

An  application  for  a  policy  provided  that 
all  statements  made  by  the  insured  shoold,  in 
the  absence  of  fraud,  be  deemed  representa- 
tions and  not  warranties,  and  that  no  such 
statement  of  the  insured  should  avoid  or  be 
used  in  defense  to  a  claim  onder  the  policy,  un- 
less contained  in  the  written  application,  etc. 
It  also  recited  that  all  of  the  answers  to  the 
medical  examiner  were  true  and  were  offered 
as  inducements  to  the  issne  of  the  policy. 
Beitdj  that  answers  to  qnestions  in  the  applica- 
tion as  to  Insnred's  prior  health  history  were 
representations  and  not  warranties,  and  tbe 
falsily  thereof  woald  not  avoid  the  policy  un- 
less fraudulent  nnder  Rev.  Codes,  I  o043,  pro- 
viding that  the  langnage  of  the  poUcy  mat  h« 
c<Histrued  most  strongly  against  iDsareT. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  681-090,  694-686;  Dw.  Dig.  < 
291.*] 

7.  IRBOBAHCX  (I  646*)— HlSBBPBBBBHVATlOirS 
— BUBDKN  OT  FBOOr. 

Where  defendant  refused  to  pay  a  policy 
becaase  of  alleged  misrepresentations  concern- 
ing insured's  health,  the  burden  was  upon  it  to 
show  not  only  that  the  representations  were 
untme,  but  that  they  were  made  with  intent 
to  conceal  the  condition  of  insured's  health, 
and  that  defendant  would  not  have  Issued  the 
policy  hnt  for  the  fraud  so  practiced  on  It. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  1660-1668;  Dec.  Dig.  |  646.*] 

8.  IHSOBAHCB  (I  668*)  — RErBBmHTATIONS- 
FBAUD— STATUTB8— QUMTIOK  FOB  JtJBT. 

Bev.  Codes,  |  6670,  provides  that  each 
party  to  a  contract  of  ineorance  must  commu- 
nicate to  tbe  other,  in  good  faith,  all  the  facts 
within  his  knowledige  which  are,  and  which  he 


believes  to  be,  material  to  the  contract  and 
which  the  other  has  no  means  of  ascertaining, 
and  as  to  which  he  makes  no  warranty.  Held 
tliat  if  insured  intentionally  conceals  or  makes 
false  representations  as  to  material  facts  with 
intent  to  deceive  the  insurer,  he  is  guilty  of 
actual  fraud,  which  at  tbe  option  of  tbe  insurer, 
avoids  tbe  policy;  the  guestion  of  fraud  being 
for  the  Jury,  as  provided  by  section  4980,  and 
the  inquiry  being  whether  the  representations 
are  true,  and,  if  untrue,  whether  they  were  in- 
tended to  mislead,  and.  If  so,  whether  the  ad- 
verse party  accepted  them  as  true,  acted  on 
them,  and  was  prejudiced. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig,  li  1732-1770;  Dec  Dig.  S  668.*] 

9.  INSUBANCT  ({  261*)  — FAUK  REFBESENTA- 
TXONS— CONOKALIIENT  OF  MATERIAL  FaOT. 

Concealment  by  Insured  of  a  fact  material 
to  the  risk  is  eqairalent  to  a  false  representa- 
tion that  the  fact  does  not  exist 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  650,  554,  666;  Dec  Dig.  |  261.*] 

10.  INBUKANCB  (|  668*)— MlSKEPBXSEnTATlOira 

— Fbaud — Question  fob  Jubt. 

In  an  action  on  a  life  policy,  evidence  Md 
to  require  submission  to  the  jury  of  the  qnes- 
tion  whether  insured  fraudulently  misrepre- 
sented tbe  prior  state  of  his  health,  and  wheth- 
er he  bad  undergone  a  surgical  operation,  etc 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  li  1732-^1770;  Dec  Dig.  1  668.*] 

11.  Trial  (J  233*)~lN8TRU0TX0ir— BsQinsi 
TO  Chaxob— Theobt  of  Cause. 

Where  instructions  refused,  If  given, 
would  have  emphasized  cooQlcting  theories  em- 
bodied in  the  charge  of  the  court,  and  were 
not  correct  statements  of  the  law  applicable 
to  the  Issues  presented  by  the  pleadings  and 
evidence,  they  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tS  527-530:  Dec.  Dig.  |  238.*] 

12.  Trial  (S  im*)— Request  to  Charok. 
Where,  in  an  action  on  a  policy,  a  request 

to  charge  was  correct  in  so  far  as  it  defined  a 
surgical  operation,  but  was  erroneous  in  as- 
suming that  the  answera  of  insured  were  war- 
ranties, and  not  representations,  it  was  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  660,  671,  675;  Dec  Dig.  |  261.*] 

18.  Appeal  and  Ebbor  (|  216*)— Presenta- 
tion IN  Lower  Court  of  GBomrDS  of  Bje- 
VIEW— Instbuctionb. 

Where  tbe  court  snbmltted  the  qaestion 
whether  certain  acts  of  a  phyBidan  constituted 
a  surgical  operation  within  the  terms  of  a  pol- 
icy, 
meanl 

fendanfi  _  _ 

instruction  as  given,  and  having  tailed  to  sub- 
mit an  instruction  embodying  the  definition  and 
otherwise  correct  In  point  of  law,  would  not  be 
entitled  to  object  thereto  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1809-1314;  Dec  Dig.  f 
216;*  Trial,  Cent  Dig.  H  683,  685,  696.] 

14.  Trial  (1  887*)— Instructions— Vebdiot. 

Where  uie  Instmctions  were  isharmoDloas, 
In  that  some  of  them  were  not  appropriate  to 
the  issues  presented  by  the  pleadings,  but  on 
eitiier  theory  there  was  a  conflict  in  the  evi- 
dence, so  that  the  fury  conld  bare  resolved  the 
issaes  either  was,  a  verdict  for  plidntiff  waa 
not  contrary  to  the  instructions  ana  was  there- 
tore  not  againat  law. 

[Ed.  Note.— For  other  eases,  see  Trial,  Gent 
Dig.  §790;  Dec.  Dig.  I  887.*! 
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15.  EVIDEHCE  3  471*) — COHCLUSIOR  OT  WlT- 
ITU8— SUBQICAL  OPERATION, 

Od  an  Inne  whether  insured  bad  Buffered 
a  «arficai  operatloD  prior  to  his  appUcalion  for 
Inanrance,  ft  was  improper  to  permit  [Aysi- 
daiia  to  teatifT  tliat  the  aspiration  of  insured's 
chest  was  a  nunor  sorgieal  operation;  tbey  be- 
ing oolr  entitled  to  testifr  as  to  what  was 
done. 

[Ed.  Note. — For  other  cases,  see  Brldence, 
Cent.  Dig.  U  214&-2185;  Dec.  Die.  I  471:* 
Witnesses,  Cent  Dig.  U  833-836,  988.1 

16.  Insubance  (I  668*)— Rkpbeskntations— 
Good  Faith— Quebtions  fob  Juht. 

Where  insured  represented  that  he  had 
not  suffered  a  surgical  operation  prior  to  malt-) 
Ing  his  application,  and  there  was  no  contro- 
Tersr  In  uie  evidence  tliat  be  had  sustained  an 
aspiration  of  his  chest  prior  to  tliat  time,  the 
court  should  hare  instructed  as  a  matter  of 
law  that  such  treatment  was  a  su^cical  opera- 
tion and  left  it  to  tha  jorj'to  determine  In- 
sured's good  faltb. 

[Ed.  Note.— For  other  Cases,  aee  Inanrance, 
Cent.  Dig.  H  1732-1770;  Dec.  Dig.  1  868.*] 

Aptfe^  tram  District  Coort,  Sliver  Bow 
Comity;  Jeremlab  J.  Lyndi,  Judge; 

Action  by  Jennie  Pelican  against  tbe  Mutu- 
al Life  Insurance  Company  of  New  York. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. AflSrmed. 

Action  on  a  policy  of  insaraace.  The 
Mutual  Life  Insurance  Company  of  New 
York,  the  defendant,  on  October  9,  190S,  Is- 
sued to  Henry  Pelican,  In  Butte,  Mont,  a 
policy  of  insurance  on  hia  life  for  $1,000,  des- 
ignating tbe  plalntilf  herein,  his  surviving 
wife,  the  beneficiary;  the  consideration  be- 
ing the  payment  of  an  annual  premium  of 
$25.24.  One  of  the  conditions  of  the  policy 
was  the  foHowlng:  "This  policy  and  the  ap- 
plication therefor,  a  copy  of  which  Is  In- 
dorsed hereon  or  attached  hereto,  constitute 
the  entire  contract  between  the  parties  here- 
to. All  statements  made  by  the  Insured 
shall,  In  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties,  and  no 
such  statement  of  the  Insured  shall  avoid 
or  be  used  In  defense  to  a  claim  under  this 
policy  unless  contained  In  the  written  appli- 
cation herefor,  copy  of  which  is  indorsed 
bereon  or  attached  hereto." 

The  application  contains  this  recital:  "This 
application  Is  made  to  the  Mutual  Life  In- 
surance Company  of  New  York.  AU  the  fol- 
lowing statements  and  answers,  and  all  those 
that  I  make  to  the  company's  medical  exam- 
iner, in  continuation  of  this  application,  are 
trues  and  are  offered  to  tbe  company  as  an 
inducement  to  issue  tbe  proposed  policy, 
which  I  hereby  agree  to  accept  and  which 
shall  not  take  effect  unless  and  until  tbe  first 
premium  shall  have  been  paid,  during  my 
continuance  In  good  health,  and  unless  also 
the  policy  shall  have  been  issued  during  my 
continuance  In  good  health;  except  in  case 
a  binding  receipt  shall  have  been  Issued  as 
hereinafter  provided." 

During  the  course  of  his  examination.  Peli- 
can was  questioned  as  to  the  condition  of 


his  health  then  and  tbeietoforei  The  qoes- 
tlons  and  answers  thereto  were,  among  oth- 
ers, the  following,  omitting  Immaterial  mat- 
ters: "Q.  3  (a).  What  Illnesses,  diseases,  or 
accidents  have  yon  had  since  childhood?  A. 
Name  of  disease:  Influenza.  Number  of  at- 
tacks: One.  Date  of  each:  Aug.  26,  "OS. 
Duration:  Two  weeks.  Severity:  Moderate. 
Q.  3  (b).  nave  you  stated  In  answer  to  ques- 
tion 3  (a)  all  snch  illnesses,  diseases,  or  ac- 
cidents? A.  Yes.  Q.  4.  State  every  physi- 
cian whom  yon  have  consulted  in  tbe  past 
five  years.  A.  Name  of  Physician:  Dr.  Mat- 
thews. Address:  Butte,  Mont  When  con- 
sulted: Aug.  26,  *08.  Nature  of  complaint: 
Give  full  details  above  nndw  Q.  3  <a).  A. 
Influenza  as  above.  *  *  *  Q.  6  (a).  Are 
you  now  in  good  health?  A.  Yes.  •  •  * 
Q.  8.  Have  you  undergone  a  surgical  opera* 
tion?  A.  No.  •  •  *  Q.  12  (a).  Have  you 
gained  or  lost  weight  In  the  past  year?  A. 
No.  *  *  *  Q.  19  (a).  Has  any  member  of 
your  household  suffered  from  tuberculosis  or 
consumption  during  the  past  year?  A.  No.** 
The  complaint  Is  in  the  ordinary  form,  al- 
leging the  execution  and  delivery  of  the  pol- 
icy upon  payment  of  the  stipulated  premium, 
the  death  of  the  assured  on  July  29,  1909. 
the  furnishing  of  due  proof  to  the  defendant 
and  its  refusal  to  pay  tbe  amount  stipulated 
for  In  the  policy,  or  any  part  thereof.  The 
defendant  admits,  eubstanlially,  all  the  alle- 
gations of  the  complaint  It  then  alleges  as 
an  efl^rmatlve  defense  that  when  Pelican 
made  application  for  the  policy,  he  was  ex- 
amined by  defendant's  medical  examiner; 
that  his  answers  to  tbe  several  questions 
quoted  In  the  forgoing  statement  and  in- 
corporated In  tbe  application  were  wholly  un- 
true; that  they  were  known  to  bim  to  be  un- 
true; that  defendant  believed  them  to  be 
true  and  relied  upon  tbe  truth  of  them;  that 
It  would  not  otherwise  have  accepted  the  ap- 
plication or  Issued  the  policy;  and  that  be- 
cause of  said  untrue  statements  and  mis- 
representations BO  made,  the  policy  never  be- 
came binding  as  a  contract  of  insurance. 
Upon  these  allegations  there  was  Issue  by 
reply.  Tbe  Jury  found  for  the  plaintiff  for 
the  full  amount  of  the  policy,  with  Interest 
from  December  17,  1910.  From  the  Judg- 
ment entered  thereon,  and  from  an  order 
denying  its  motion  for  a  new  trial,  the  de- 
fendant has  appealed. 

Mattlson  A  Cavanaugb  and  H.  O.  &  8.  H. 
Mclntlre,  for  appellant  M.  F.  Canning,  tor 

respondent 

6BANTLY.  C.  J.  (after  stathig  the  facts 
as  above).  [1]  1.  Plaintiff,  being  sworn,  tes- 
tlfled  that  she  was  tbe  surviving  wife  of 
Henry  Pelican,  the  b»ieflclary  named  in  the 
policy,  and  that  no  part  of  the  sum  stipulat- 
ed for  therein  had  been  paid.  Her  counsel 
then  Introduced  the  policy  and  rested.  There- 
upon counsel  for  defendant  moved  for  a 
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nonsuit  oo  tbe  ground  tliat  plaintiff  had 
failed  to  show  that  Pelican  was  In  good 
health  at  the  time  tbe  policy  was  delivered. 
The  motion  was  oTerrnled.  Defendant  as* 
signs  error.  Counsel  argue  that,  since  in  the 
application  Pelican  agreed  that  the  contract 
should  not  become  effectlTe  unless  the  first 
premium  was  paid  and  the  policy  was  issued 
during  his  "continaance  in  good  health,"  It 
had  not  become  a  binding  contract  In  the 
al)sence  of  evidence  showing  that  he  was 
in  good  health  at  the  date  of  Its  issuance. 
The  ruling  was  proper.  It  stood  admitted 
by  the  answer  that  the  first  premium  had 
been  paid  and  retained  by  tlie  defendant 
Under  this  condition  of  the  case,  tbe  plaintiff 
was  entitled  to  Judgm^t  the  absence  of 
evidence  tending  to  establish  the  fraud  upon 
which  alone  the  defendant  relied  to  avoid 
the  contract  Therefore  the  burden  was 
upon  the  defendant  Revised  Codes,  |  7972. 
Furthermore,  if  any  evidence  had  been  nec- 
essary  to  make  out  a  prima  fade  case,  the 
application,  a  copy  of  which  was  attached 
to  tbe  policy,  recites  that  the  binding  receipt 
had  been  given  by  the  solicitor  of  the  de- 
fendant upon  a  completiwi  of  tbe  medical 
examination. 

[2]  2.  During  the  cross-examination  of  the 
plaintiff,  connsel  for  defendant  had  her  Iden- 
tify the  papers  -containing  the  proof  of  death 
furnished  by  her  to  d^endant,  and  then 
offered  them  in  evidence  for  tbe  purpose  of 
showing  the  canse  of  the  death.  They  were 
excluded.  There  was  no  Issue  In  tbe  plead- 
ings as  to  tbe  cause  of  death.  If  material 
for  any  purpose,  the  evidence  tended  to, 
show  that,  at  the  time  the  application  was 
signed,  Pelican  was  probably  suffering  from 
tuberculosis,  and  therefore  that  his  state- 
ment that  he  was  in  good  health  was  not 
true.  The  inquiry  In  this  regard  appertain- 
ed to  defendant's  affirmative  defense,  and, 
since  the  plaintiff  bad  not  given  testimony 
on  this  subject.  It  was  not  within  the  right 
of  counsel  to  cross-examine  her  with  refer- 
ence to  it  Borden  t.  Lynch,  84  Mont  608, 
87  Pac.  60&. 

8.  The  next  contention  is  that  the  court 
erred  in  overruling  d^endant's  motion  for  a 
directed  verdict  Counsel's  theory  of  the  case 
is  that  the  statements  contained  in  the  ap- 
plication toucblng  the  condition  of  Pelican's 
health  were  warranties,  and  that,  since  they 
were  conclusively  shown  to  be  untrue,  the 
result  was  that  the  policy  was  avoided.  The 
assumption  by  counsel  Is  erroneous. 

[3]  The  general  rule  is  that  a  warranty 
must  be  a  part  and  parcel  of  the  omtract — 
made  so  by  express  agreement  of  the  parties 
upon  the  face  of  the  policy.  It  is  In  the 
nature  of  a  condition  precedent  and  must  be 
strictly  complied  with  literally  fulfilled, 
to  entitle  the  assured  to  recover  on  the  poli- 
cy. It  need  not  be  actually  material  to  the 
risk;  Its  falsity  will  bar  recovery  because  by 
the  express  atipulatlou  the  statement  Is  war- 
ranted to  be  troe^  and  thus  is  made  materlaL 


Alabama  Gold  Life  Ins.  Co.  Johnston,  80 
Ala.  467,  2  South.  125,  69  Am.  Bep.  816; 
Collins  T.  Metropolitan  Life  Ina.  Co.,  82 
Mont  S2».  80  Vac  «»,  1092,  108  Am.  St 
Bep.  678. 

[4]  "A  represfflitation  Is  not  strictly  speak- 
ing, a  part  of  the  contract  of  insurance,  or 
of  the  essoice  of  It,  but  rather  something 
collateral  or  preliminary,  and  in  the  nature 
of  an  Inducraient  to  it  A  false  repreeenta- 
tUw,  unlike  a  false  warranty,  will  not  oper- 
ate to  vitiate  the  contract  or  avoid  tbe  poli- 
cy, unleaa  it  relates  to  a  fact  actually  ma- 
terial, or  clearly  intended  to  be  made  ma- 
terial by  the  agreement  of  the  parties.  It 
la  snfflcl^t  if  representatlona  be  substan- 
tially true.  They  need  not  be  strictiy,  or 
literally,  so.  A  misrepresentation  renders 
the  policy  void  on  the  ground  of  fraud,  while 
a  noncompliance  with  a  warranty  operates 
as  an  express  breach  of  the  contract"  Ala- 
bama Gold  Life  Ins.  Co.  v.  Johnston,  supra. 

[8]  When,  therefore,  the  statements  are 
mere  representations,  the  transaction  be- 
comes a  matter  of  fair  dealing  on  tbe  part 
of  the  insared;  and,  if  it  appears  from  the 
application  that  the  questions  put  to  the  ap- 
plicant call  for  Information  founded  npon 
his  knowledge  or  belief,  a  misstatunent  or 
omission  to  answer  will  not  avoid  tbe  poli- 
cy, unless  the  answer  is  made  knowingly  and 
willfnlly  with  intent  to  deceive.  Mutual 
Life  Ins.  Ass'n  v.  March,  118  111.  App.  261; 
Globe  Mutual  Life  Ins.  Oo.  v.  Wagner,  188 
111.  133,  S8  N.  E.  970,  52  L.  B.  A.  649,  80 
Am.  St  Bep.  169;  Monlor  t.  American  Life 
Ins.  Co.,  Ill  U.  S.  335,  4  Sup.  Ct  466,  28 
L.  Ed.  447;  Ames  v.  Manhattan  Life  Ins. 
Co.,  40  App.  Div.  466,  68  N.  Y.  Supp.  244; 
Horn  V.  Amicable  Life  Ins.-  Co.,  64  Barb. 
(N.  T.)  81;  Equitable  Life  Assur.  Soc  v. 
McElroy,  83  Fed.  681,  28  C.  G.  A.  865;  Ca- 
rutfaers  t.  Kansas  Life  Ins.  Co.  (C.  G.)  108 
Fed.  487;  Henn  t.  Metropolitan  Life  Ina. 
Co.,  67  N.  J.  Law,  810,  51  AtL  688;  25  Cyc. 
800;  8  Gool^'B  BilMh  on  the  Law  of  Insur- 
ance, 1956. 

[8]  It  is  true  that  In  the  application  there 
is  found  tbe  statement  that  the  answers 
made  to  the  medical  examiner  were  true  and 
were  made  to  the  company  "as  an  induce- 
ment to  issue  the  proposed  policy."  Yet  It 
appears,  from  the  condition  quoted  above 
from  the  policy  itself,  that  in  the  absence 
of  fraud  these  statements  were  to  be  "deem- 
ed as  repres^itatlons  and  not  warranties." 
Of  course,  if  they  were  warranties,  they 
would  bring  this  case  within  the  rule  stated 
In  CoUina  v.  Metropolitan  Life  Ins.  Oo.  and 
Alabama  Gold  Life  Ins.  Go.  v.  Johnston, 
supra,  which  is  recognized  by  the  courts  gen- 
erally. Here  the  policy  was  prepared  by 
the  defendant  The  language  contained  in 
it  is  its  language.  The  rule  of  construction 
applicable  is  that  after  resort  to  all  other 
rules,  there  still  remains  any  uncertainty  as 
to  the  intention  of  tbe  parties,  tbe  language 
of  the  contract  most  be  Intwpreted  most 
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strongly  against  the  party  who  caused  the 
uncertainty  to  exist.  Hev.  Codes,  |  S018; 
Blckford  T.  Klrwln,  80  Hont  7,  75  Pec.  518; 
Blankensblp  r.  Decker.  34  Mont  300,  86  Pac. 
1030.  In  tbla  class  ot  cases,  tbe  defendant, 
being  the  promisor,  Is  presumed  to  be  such 
party.  Wtdle,  under  tbe  provision  of  the 
policy  referred  to,  we  think  It  la  clear  that 
the  Intention  was  that  the  statemeota  of 
Pelican  were  to  be  taken  as  representations 
and  not  warranties,  yet,  so  far  as  this  In- 
tention may  be  considered  as  InvolTed  In 
any  uncertainty,  the  doubt  must  be  reaoW- 
ed  In  faror  of  the  plaintiff. 

Under  tbe  rule  dednclble  from  the  an- 
tboritles  cited  supra,  the  recital  In  the  ap- 
plication In  this  cas^  in  view  of  the  condi- 
tion stated  in  the  policy,  means  nothing 
more  than  this:  That  upon  the  payment 
of  the  first  premium  it  became  a  contract 
binding  upon  tbe  defendant,  unless  the  lat- 
ter could  show  that  it  was  induced  to  issue 
It  by  actual  ttaud  practiced  upon  it  by  Peli- 
can, In  falling  to  answer  fully  and  fairly 
each  question  propounded  to  bim,  according 
to  his  best  information  and  belief.  That  this 
was  the  character  of  answers  required  Is 
apparent  from  tbe  nature  of  the  questions 
propounded,  dealing,  as  they  did.  so  far  as 
the  condition  of  bis  health  then  was  and 
tberetctfore  had  been,  with  matters  about 
which  a  ISTtnan  Is  not  preaumed  to  be  ac- 
quainted. 

[7]  Tbis  being  so,  tbe  burden  was  upon 
defendant  to  show,  not  only  that  the  repre^ 
eentatlons  were  untrue,  but  were  made  with 
the  intent  to  conceal  the  condition  of  Peli- 
can's health,  and  that  defendant  would  not 
have  Issued  the  policy  but  for  the  fraud  thus 
practiced  upon  It 

[8]  "Each  party  to  a  contract  of  Insur- 
ance must  communicate  to  the  other.  In 
good  faith,  all  the  facta  within  his  knowledge 
which  are,  or  which  he  believes  to  be  ma- 
terial to  the  contract,  and  wblch  the  other 
has  not  the  means  of  ascertaining,  and  as  to 
which  he  makes  no  warranty."  Rev.  Codes. 
I  6570.  Therefore,  if  the  Insured  Intention- 
ally conceals  facts  which  are  material,  or 
makes  false  representations  with  reference 
to  them.  Intending  to  mislead  the  insurer, 
he  is  guilty  of  actual  fraud,  which,  at  the 
option  of  the  latter,  avoids  the  policy.  Such 
a  fraud,  however.  Is  always  a  question  of 
fact  for  the  Jury  (Rev.  Codes,  |  4980),  and. 
unless  the  condition  of  tbe  evidence  Is  such 
that  only  one  inference  may  be  drawn  from 
It  the  court  may  not  direct  a  verdict  The 
inquiry  Is:  First,  as  to  the  truth  of  the 
representations;  second,  if  untrue,  whether 
they  were  intended  to  mislead;  third,  wheth- 
er the  adverse  party  accepted  them  as  true 
and  acted  upon  them;  and.  fourth,  was  he 
prejudiced?  Power  Bra  t.  Tamer,  87  Mont 
521,  97  Pac.  960. 

18]  Tbe  concealment  of  a  material  fact  Is 
equivalent  to  a  false  representation  that  It 
does  not  exist  Id. 


[11]  The  evidence  tends  to  show  that  Pell- 
can  died  of  pulmonary  tuberculosis,  attond- 
ed  by  chronic  pleurisy  and  chronic  pleoro- 
percarditls.  Two  physicians,  Drs.  Horst 
and  Anderson,  who  performed  an  autopsy 
upon  tbe  body,  testified  that  the  condition 
of  the  lungs  and  pleura  bore  evidence  that 
the  disease  had  been  of  long  standing,  and 
that  they  were  of  the  opinion  that  such  had 
been  the  case.  Both,  however,  stated  that  a 
parson  may  contract  tuberculosis  and  die  of 
It  within  a  few  weeks,  but  expressed  the 
opinion  that  in  such  case  the  disease  would 
be  acute  In  form  and  not  attended  by  the 
chronic  pleuritic  condition  found  in  tbe  body 
of  Pelican.  Dr.  Matthews  testified  that  he 
bad  been  called  to  attend  Pelican  and  visit- 
ed him  on  the  10th,  11th  and  12th  of  Sep- 
tember, 1908,  and  perhaps  on  other  occa- 
sions Immediately  prior  to  these  days,  but 
of  which  fact  be  had  no  record.  P^can 
was  then,  according  to  bis  statement,  in  an 
emaciated  condition,  suffering  from  pulmo- 
nary tubercular  pleurisy.  The  witness  was 
of  tbe  opinion  at  that  time  that  Pelican 
would  not  thereafter  be  able  to  work  at  his 
occupation,  that  of  a  miner.  On  September 
12th  the  witness  aspirated  Pelican's  chest 
removing  therefrom  about  two  quarts  of 
fluid.  The  witness  stated  that  this  was  a 
minor  surgical  operation.  Though  he  deem- 
ed the  patient's  condition  serious,  he  did  not 
disclose  it  to  him  or  his  family,  further 
than  to  tell  the  plaintiff  that  he  was  a  very 
sick  man.  Subsequ^t  to  S^tember  12,  and 
prior  to  October  9,  1006,  be  treated  the 
patient  at  his  office  and  saw  him  In  the 
office  of  another  physician.  At  this  time  he 
was  emanated,  short  of  breath,  and  coughed 
badly.  Dr.  Hammond,  the  defendant's  ex- 
amining physician,  who  had  acted  in  that 
capacity  for  25  years,  stated  that  on  the 
date  of  the  application  he  made  the  exam- 
ination of  Pelican  particularly  with  the  pur- 
pose of  ascertaining  whether  there  were  any 
Indications  of  pulmonary  tuberculosis,  and 
found  no  trace  of  It  whatsoever.  Dr.  Sulli- 
van testified  that  he  visited  Pelican  once  In 
the  spring  of  1900;  that  he  made  a  thorough 
subjective  and  objective  examination  and 
found  him  suCCerlng  from  Influensa;  that, 
though  he  made  erzaminatlon  of  Pelican's 
chest,  be  foimd  none  of  the  conditions  tes- 
tified to  by  Dr.  Matthews  as  present  in 
September,  1908;  but  that  such  conditions 
might  have  existed  without  the  knowledge 
either  of  the  attending  physician  or  of  the 
patient  himself.  The  mother  and  sister  of 
Pelican  were  present  when  Dr.  Matthews 
aspirated  Pelican's  chest  on  September  12th. 
Both  stated  that  in  reply  to  an  inquiry  by 
the  plaintiff,  as  to  the  illness  from  which 
her  husband  was  suffering,  made  in  the  hear- 
ing of  her  husband.  Dr.  Matthews  Informed 
her  that  It  was  infia«iEa,  but  "did  not 
amount  to  anything."  Tbe  witness  Snow, 
who  accompanied  the  doctor  on  that  visit 
stated  that  Dr.  Matthews  folly  Informed 
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Pelican  as  to  the  character  of  the  disease. 
Dr.  Matthews  himself  said,  however,  that 
he  did  not  make  any  statement  either  to 
Pelican  or  to  plaintiff  as  to  the  natore  of 
the  disease,  and  did. not  remember  whether 
be  told  the  plaintiff  that  It  was  Influenza, 
He  stated  to  plaintiff,  he  said,  that  the  con- 
dition was  serious,  and  that  Pelican  would 
probablr  not  be  able  to  work  again.  As  to  the 
treatment  given  by  Dr.  Matthews.  Dr.  SulU- 
Tan  stated  that  he  did  not  consider  the  nse 
of  the  aspirating  instrument  a  surgical  oper- 
ation, and  tiiat  any  physician  could  use  it; 
Its  use  requiring  no  special  skill.  The  evi- 
dence as  to  the  loss  of  weUrht  by  Pelican  Is 
rery  meager.  He  began  to  work  In  <me  of 
the  mines  In  Butte  In  the  qurlng  of  1806. 
He  ceased  work  on  Angnst  26Ui  becanae  of 
the  lllnesB  for  which  he  was  treated  by  Dr. 
Matthews.  He  retnmed  to  vork  on  Octo- 
ber etb  and  continued  nntU  October  22d, 
when  he  again  quit  because  he  was  not 
feeling  wdl.  The  superintendent  stated  that 
he  was  not,  upon  Us  return  to  work  In  Oc- 
tober, looking  as  stent  as  ^rtien  he  had  qolt 
Id  August,  but  that  b«  did  full  woA  tber»- 
after  nntll  he  finally  quit  towards  the  ei^ 
of  the  month.  This  statunent,  together  with 
the  testimony  of  Drs.  Matthews  and  Ham- 
mond as  to  the  prior  and  snbseqimit  condi- 
tion <tf  Us  health.  Is  all  tbB  evidence  r» 
fleeting  In  any  way  upon  the  truth  of  his 
answer  to  tlie  Inquiry  on  tSils  subject 

It  will  be  oboerved  f^om  this  summary 
tliat  the  evidence  left  in  doubt  the  truth 
of  the  answers  of  Pelican  to  the  serwal 
questions,  as  well  as  his  good  faith  in  mak- 
ing them.  If  be  was  suffering  from  tubercu- 
losis on  September  12,  1906,  and  died  In  an 
advanced  stage  of  the  disease  in  July,  1909, 
Oie  ordinary  layman  mi^t  smQfeCt  that  be 
was  afflicted  with  it  at  the  date  of  his  ap- 
plication. Tet  the  testimony  of  Dr.  Ham- 
uumd  tends  to  show  that  he  was  entirely 
tne  from  It  at  that  tlme^  and  the  fiict  that 
the  doctor  found  hlm  insurable  Indicates  that 
he  was  then  in  good  health.  Therefore  the 
truth  or  telsltr  of  his  answers  to  questions 
8(a),  8(b),  4,  6(a),  12(a),  and  19(a),  which 
all  reflected  nptm  the  condition  of  his  health, 
depended  tpon  the  proper  Inferences  to  be 
drawn  from  the  evidence.  There  was  evi- 
dence tending  to  show  that,  when  Dr.  Mat- 
thews Tinted  him,  he  Informed  him  that  he 
was  suffering  from  Influenza.  Even  though 
be  was  thai  suffering  from  pleuritic  tubercu- 
losis, nevertheless,  being  a  layman,  he  could 
not  hlmsdf  be  »pected  to  have  a  betta* 
knowledge  of  diseases  or  of  the  condition  of 
his  health,  than  had  Dr.  Hammond  who 
about  a  month  later  made  a  careful  eram- 
Inatlon  to  ascertain  If  the  disease  was  pres- 
ent Hence,  also,  the  inference  of  bis  good 
or  bad  faith  In  making  these  several  an- 
swers was  to  be  drawn  from  cmfllcthig  evl- 
denca  Whether  he  had  In  fhct  gained  or 
lost  weight  during  the  inst  year  depended 
upon  the  statement  of  the  mine  Bui>^lntad- 


ent,  which  might  or  might  not,  In  view  of 
the  condition  of  his  health  shown  by  the 
evidence  of  Dr.  Hammond,  on  October  9th, 
four  days  after  he  had  returned  to  bis 
usual  «nployment  furnish  a  basis  for  the 
infer^ce  that  his  answer  on  this  point  was 
untrue.  With  reference  to  the  treatment 
given  him  by  Dr.  Hattbews  on  September 
12th,  since  the  doctors  who  testified  differed 
as  to  whether  it  was  a  sn^cal  operation, 
it  is  not  surprising  that  be  answered  as  he 
did.  We  shall  refer  to  this  feature  of  the 
case  again,  when  we  come  to  consider  the 
Instructions.  At  tlds  time  It  is  soffidait  to- 
ssy that  tbougb  the  treatmoit  may  be  eon- 
ceded  to  have  been  a  minor  suri^cal  opera- 
tion, as  stated  br  Dr.  Matthews,  the  bad 
Udth  of  Pelican  In  anawodng  as  be  did  was 
not,  m  view  of  the  Cact  that  1»  was  a  lay- 
man, a  necessary  Infoence.  It  was  pecnllai> 
ly  wlOln  the  province  of  tbe  jvxy  to  deter- 
mine whether,  upon  the  whole  of  tbe  evi- 
dence as  to  any  of  his  auBwers,  Pelican  was 
guilty  of  fraud  wltbln  tbe  rule  stated  above. 
Tbe  amaxvDt  baste  wlUi  which  he  proceeded 
to  have  his  life  Insured  after  his  Illness 
In  1906,  the  lUiort  time  that  he  was  at  work 
Oiereafter,  and  the  otmdltlon  of  bis  body 
as  described  by  the  phyaldans  who  pwfbrm- 
ed  the  antopiQ',  some  nine  months  Iater» 
might  well  be  reearded  as  suffldeait  to  create 
a  snsplcton  that  Us  statemente  were  inten- 
tionally untrue.  Kevertheless,  the  court 
properly  refused  to  take  the  case  from  the 
jmry.  Globe  Insurance  Co.  v.  Wagner,  su- 
pra; Moulor  V.  Insurance  Go.,  101  U.  8. 
706,  25  L.  Ed.  ion ;  Smith  v.  Metropolitan 
Ufe  Ins.  Co.,  18S  Pa.  601, 88  Atl.  1038;  Ala- 
bama Gold  life  Ins.  Go.  v.  Johnston,  sopra; 
Hem  V.  MetrojMdltan  Ufe  Ins.  Co.,  supra. 

[11]  4.  Error  Is  assigned  upon  the  refusal 
of  the  court  to  give  several  instructions  re- 
quested by  Ute  defendant  Each  of  them 
was  formulated  upon  the  theory  of  counsel 
for  d^endant  that  the  answers  of  Pelican 
quoted  In  tbe  statement  were  warranties, 
and  that  the  verdict  should  be  for  the  de- 
fendant, if  any  of  them  were  found  to  be  un- 
true. Gtmceming  tbe  Instmctkms  given,  it 
may  be  observed  that  some  of  them  were 
formulated  In  accordance  with  tbe  theory  of 
counsel  for  defendant  wbUe  others  proceeded 
upon  the  opposing  theory.  They  were  con- 
flicting and  Inharmonious.  Tba  esse  mts 
therefore  not  submitted  to  the  jury  upon  any 
definite  theory.  No  complaint  is  made  of  this 
fault  The  InstmctlonB  refused  would,  If 
given,  have  emphasised  tbe  confilctlhg  theo- 
ries embodied  In  the  charge,  and,  since  they 
were  not  correct  statemente  of  tbe  law  ap- 
plicable to  tbe  Issues  presented  by  tbe  plead- 
ings and  the  evidence,  they  were  prc^rarly 
refused. 

Counsel  for  defendant  requested  the  follow- 
ing Instruction,  Which  was  refused:  "You  are 
further  instructed  that  hi  his  said  applica- 
tion for  the  polU^  of  Insurance  sued  on  here- 
in, said  Pelican  answered  'No'  to  tbe  question,. 
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'Hare  you  undergone  any  Burglcal  operation?' 
A  'surgical  operation/  within  the  meaning 
of  that  term  as  osed  In  Bald  application  of 
said  Henry  Pelican,  Is  such  an  operation  by 
means  of  the  hands  or  use  of  Instruments 
having  for  its  object  the  cure  of  a  local  dls- 
ea:8e;  so  if  you  believe  from  the  evidence 
that  a  surgical  operation  as  above  defined 
was  bad  upon  the  body  of  the  said  Henry 
Pelican  to  relieve  him  from  the  effects  and 
to  cure  him  of  pleurisy,  and  that  such  opera- 
tion was  bad  within  the  period  of  one  year 
before  the  0th  day  of  October,  1908,  the  date 
of  said  application,  then  your  verdict  should 
be  for  the  defendant."  The  court,  however, 
did  give  the  following:  "(11)  Yon  are  further 
Instructed  that,  in  his  said  application  for 
the  policy  of  insurance  sued  on  herein,  said 
Henry  Pelican  answered  'No'  to  the  question 
'Have  you  undergone  any  surgical  opera- 
tion?' If  you  find  from  a  preponderance  of 
the  evidence  that  the  deceased  underwent  a 
surgical  operation  before  making  said  appli- 
cation for  insurance,  then  your  verdict  should 
be  for  the  defendant."  The  expression  "sur- 
gical operation"  is  not  mentioned  elsewbere 
in  the  Instructions. 

At  the  time  of  settlement,  counsel  for  de- 
fendant reserved  their  exception  to  the  re* 
fusal  of  their  request,  on  the  ground  that, 
"there  being  a  conflict  in  the  evidence,  as  to 
the  term  'surgical  operation,'  the  court  should 
have  deQned  the  term  In  its  Instructions  to 
the  Jury."  Error  is  assigned  In  this  behalf. 

[12]  For  present  purposes  It  nutr  be  as- 
sui^ed  that  the  definition  embodied  in  the 
Instruction  was  correct;  yet,  the  instruction 
being  as  a  whole  erroneous,  In  that  It  assum- 
ed that  the  answers  of  Pelican  were  warran- 
ties and  not  representations,  it  was  properly 
rafnaed.  The  view  of  counsel  evidently  was 
that  It  was  within  the  province  of  ttie  Jury 
to  determine  from  the  evidence  as  to  what 
was  done  at  the  time  and  the  opinions  of 
Drs.  Matthews  and  Sullivan,  whether  Dr. 
Matthews'  treatment  was  a  sai^cal  opera- 
tion within  the  recognized  meaning  of  that 
expression,  and  that  therefore  a  definition  of 
It,  as  used  In  the  application,  shonld  have 
been  submitted.  This  view  may  have  been 
correct  upon  the  theory  upon  which  the  trial 
was  had;  but.  even  so,  counsel  are  not  In 
position  to  complain,  because  they  lulled  to 
prepare  and  submit  an  Instruction  embodying 
the  defluition  and  at  the  same  time  otherwise 
correct  In  point  of  law.  [13]  In  the  Instruc- 
tion given,  the  court  submitted  the  question 
to  the  Jury  as  one  of  fact,  without  defining 
the  meaning  of  the  expression;  but  counsel 
did  not  object  to  It  as  given,  and  therefore 
cannot  now  complain  of  the  omission.  Though 
the  Instruction  is  erroneous  because  It  also 
omits  any  direction  to  the  Jury  to  find  on  the 
question  of  good  faith  on  the  part  of  Pelican 
In  answering  the  particular  qoastion  Involv- 


ed, and  authorized  a  verdict  for  defendant 
If  the  answer  was  foand  to  be  untrue,  this 
is  an  infirmity  from  which  the  defendant  suf- 
fered no  pr«]ndioe  beeanse  tbe  error  was  In 

Its  favor. 

[U]  6.  The  contention  is  made  that  tbe 
verdict  is  against  law.  As  we  have  already 
pointed  out,  the  instructions  were  inharmoni- 
ous, in  that  some  of  them — as  Is  true  of  In- 
struction 11,  supra— were  not  appropriate  to 
tbe  Issues  presented  by  the  pleadings.  Nev- 
ertheless, upon  either  theory  of  the  case 
there  was  a  conflict  in  the  evidence,  and, 
since  the  Jory  might  have  resolved  the  Is- 
sues either  way,  tbe  verdict  Is  not  contrary 
to  the  instructions,  and  Is  tiierefore  not 
against  law. 

[IS,  It]  The  opinions  of  tbe  physicians  upon 
the  character  of  the  treatment  given  Pelican 
by  Dr.  Matthews  were  not  competent  The 
witnesses  should  have  been  permitted  to  state 
the  facta  only  as  to  what  was  done.  And,  since 
there  was  no  controversy  in  the  evidence  in 
this  connection,  the  court  should  liave  told 
the  Jury,  as  a  matter  of  law,  that  the  treat- 
ment was  a  surgical  operation,  and  left  It  to 
them  to  determine  Pelican's  good  faith.  The 
theory  of  counsel  for  defendant  was  that 
these  opinions  were  competent  evidence.  This 
being  so,  and  the  case  having  been  submitted 
to  the  Jury  upon  counsel's  own  theory  as  to 
this  feature  of  it,  the  defendant  Is  not  la 
position  to  complain. 

The  Judgment  and  oiier  ue  affirmed. 

Affirmed. 

SMITH  and  HOIJjOWAX,  JJ.,  concur. 


riEST  NAT.  BANK  OF  IOWA  CITY,  IOWA, 
V.  SMITH. 

(Snpreme  Court  of  Montana.    Dec.  8,  1911.) 

cobpobatjons  (|  g18*)— actio  kb— issued 
Pboof  of  Coepobate  Existencb  —  Nbceb- 

BITT. 

A  general  dental  in  an  action  by  a  corpo- 
ration alleged  to  be  organised  under  the  laws 
of  tbe  United  States  raiaes  no  issue  as  to  the 
corporation's  capacity  to  sue.  and  the  failure 
of  the  corporation  to  prove  its  corporate  ex- 
istence does  not  justify  a  Jodgment  lor  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  2086;  Dec  Dig.  f  518.*] 

A^eal  from  District  Court,  Bavalli  Ooon- 
ty;  Henry  L  Myos,  Judge. 

Action  by  tbe  First  National  Bank  of  lowm 
City,  Iowa,  ag^st  B.  SL  Smith.  From  a 
Judgment  tot  defeauSant  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Be- 
versed  and  remanded. 

This  action  was  brought  by  the  First  Na* 
tlonal  Bank  of  Iowa  City  against  E.  EX 
Smith  to  recover  the  principal  and  Interest 
on  a  promissory  note,  executed  and  delivered 
by  the  defendant  to  the  Providence  Jewelry 


•For  outer  oueo  we  suae  tople  and  smUw  KUHBBR  In  Deo.  Dig.  *  Am.  Dig.       No.  SsrlM  *  Rop'r  indues 
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Company,  and  by  It  Indorsed  to  the  plaintiff. 
The  complaint  alleges  that  the  plaintiff  was 
and  Is  a  corporation  organized  under  the 
laws  of  the  United  States.  The  answer  con- 
sists of  a  general  denial  of  the  allegations 
of  the  complaint  and  an  afflrmative  defense. 
At  the  concInsloD  of  plalntUTs  testimony, 
the  court  directed  a  verdict  for  defendant 
because  of  the  failure  of  the  plaintiff  to 
prove  Its  corporate  existence.  From  the 
Judgment  entered  on  the  verdict,  and  from 
an  order  denying  it  a  now  trial,  the  plain- 
tiff appealed. 

Jamea  D.  Taylor  and  O.  O.  Ameat,  for  ap- 
pellant O.  B.  Wagner,  Cor  respondent 

HOLLOWAT*  J.  (after  stating  tbe  tects  aa 
above).  A  similar  Questlfm  was  d^ermlned 
by  this  court  in  O'Donnell  v.  CII7  of  Butte. 
44  Mtmt  — ,  119  Pac  281  (decided  on  No- 
vember 11),  and  npon  the  antborlty  of  that 
caae  we  hold  that  tbe  general  denial  In  de- 
fendant's answer  does  not  raise  an  Issue 
upon  the  question  of  plalntlfl's  capacity  to 
sne.  and  that  the  trial  court  erred  In  direct- 
ing a  verdict  Tbe  judgment  and  order  are 
reversed,  and  tbe  cause  is  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

BRANTLT,  C  J.,  and  SMITH,  J.,  con- 
cor. 


POORB  et  aL  V.  KAUlTMAN. 
(Supreme  Court  of  Montana.   Nov.  24,  1011.) 
L  Mines  and  BlnraaAU  (|  28* )— Assbbsmbmt 

WOKK— PXBFOBICANCI  DUBINQ  TBZAI.  Ot  AD- 
VBBSB  CiMM, 

Under  Rev.  St  U.  &  |  2324  (U.  8.  Comp. 
St  1801,  p.  1426),  requiring  the  doing  of  a 
certain  amomit  of  work  each  year  on  a  mining 
claim  until  a  patent  has  been  issued  therefor, 
the  duty  to  perform  such  work  continues  until 
payment  of  the  purchase  price  to  the  govern- 
ment and  neither  the  pendency  of  proceedings 
for  a  patent  before  tbe  land  office,  nor  of  au 
adverse  suit  for  the  possession  of  tbe  land  in 
the  atate  courts,  will  excuse  the  nonperform- 
ance of  tbe  work. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent  Dig.  H  61-w;  Dec  Dig.  { 
23.*] 

2.  Mines  and  Minkbaxjs  (f  41*)-- Assebtion 

OF  ADVEBSS  CLAIICS  —  STATUTOaT  LZUITA- 
TIOHB. 

Rer.  St  U.  S.  S  2325  (U.  S.  Comp.  St 
1901,  p.  1429),  provides  that,  If  no  adverse 
claim  snail  have  been  filed  at  the  expiration  of 
the  60  days  provided  therein  for  pubUc&tion 
of  the  notice,  it  shall  be  assumed  Uiat  the  ap- 
plicant is  entitled  to  a  patent  on  the  payment 
of  the  proper  sum,  and  that  no  adverse  claim 
exists.  Held,  that  the  statute  applies  to  ex- 
isting claims,  bat  not  to  those  imtiated  subse- 
quent to  the  limitation  period;  and  the  right 
of  persons  to  relocate  a  mining  claim  upon 
failure  of  the  original  locator  to  do  his  repre- 
sentatlm  work  aecruing  after  such  limitation 
haa  run,  being  a  'right  which  cannot  be  an- 


ticipated, is  not  such  an  existing  claim  as  was 
contemplated  by  the  statute. 

[Ki.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  116-119;  De&  Dig. 
I  41.*] 

3.  Minks  and  Minerals  (f  41*)— AssBanoN 
OF  Advebsb  Claims— Claims  Abisino  Att- 
BB  Publication  of  Notice  of  Application 

— JUBISDIcnON. 

Rev.  St.  U.  a  8  2325  (U.  S.  Comp.  St 
1901,  p.  1429),  providing  that,  after  the  ex- 
piration of  the  period  provided  therein  for 
publication  of  notu»  of  application  for  a  patent 
to  mineral  lands,  no  objection  from  third  par- 
ties to  the  Issuance  of  a  patent  shall  be  neld 
sufficient,  except  it  be  shown  that  tbe  applicant 
has  failed  to  comply  with  the  terms  of  the 
statute,  contemplates  only  tbe  right  of  any 
person  to  come  into  the  land  office  as  4  kind 
of  amicus  curie  and  protest  or  object  to  the 
issuance  of  a  patent  and  gives  no  right  to 
assert  an  adverse  claim,  so  that  it  cannot  be 
said  to  provide  an  exclusive  tribunal  for  the 
hearing  of  adverse  claims  arising  after  the 
period  of  publication,  and  thereby  to  prevent 
the  assertion  of  such  claims  in  the  state  courts. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent  Dig.  SI  116-119;    Dec.  Dig. 

4.  Mines  and  Minebals  (}  41*)— Asbebtion 

OF  ADVEB8E  OUU— AonORB  — JUBXSDXO- 

non. 

Rev.  St  U.  S.  I  2324  (U.  B.  Comp.  St 
1901,  p.  1426],  provides  the  amount  of  repre- 
sentation work  necessary  to  be  done  to  bold 
poBseasiott  of  a  mining  chim  -after  its  location 
and  for  tbe  relocation  of  such  claim  by  other 

Jarties,  in  case  the  necessary  work  is  not  per- 
ormed.  Rev.  St  U.  S.  f  2325  (U.  S.  Comp. 
St  1901,  p.  1429),  provides  the  steps  neces- 
sary to  be  taken  to  secure  a  patent  from  the 
govemment  Held,  while  guesnons  arising  un- 
der section  2325  are  properly  submitted  to 
the  Land  Department  for  determination,  as 
they  involve  only  a  decision  as  to  whether  the 
necessary  steps  have  been  taken,  questions 
raised  under  section  2324  involve  adverse 
claims  of  Individuals,  over  which  the  Land  De- 
partment has  no  jurisdiction,  so  ^at  where 
parties  assert  a  right  to  a  claim  as  relocators, 
after  a  failure  of  the  original  locator  to  do  the 
necessary  work  thereon  in  a  particular  year, 
after  the  period  of  his  publication  of  notice  of 
application  for  a  patent  the  action  was  prop- 
erfy  commenced  In  a  state  court 

[Ed.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  U  116-119;  Dec.  Dig. 
I  41.*] 

8.  Mines  and  Minerals  ({  41*)— Assertion 
OF  Advebsb  Claim  —  Actions  —  Jubibdic- 

TION. 

Where  persons  asserting  a  right  to  a  min- 
ing claim  as  relocators,  after  a  failure  of  the 
original  locator  to  do  the  necessary  representa- 
tion work  for  a  year,  several  years  after  the 
period  of  publication  of  his  notice  of  applica- 
tion for  a  patent  they  were,  if  their  claim  was 
true,  entitled  to  peaceable  possession  of  tbe 
ground  and  to  a  patent,  upon  foUowing  up 
their  claim  and  complying  with  the  law  there- 
after; and  their  right  is  property,  so  that 
under  article  3,  |  6,  of  the  Constitution,  which 
secures  the  right  to  bring  an  action  for  an  in- 
Jury  to  property,^  or  to  prevent  such  an  injury, 
an  action  to  quiet  title  to  such  a  claim,  ana 
for  an  injunction  to  restrain  the  original  loca- 
tor from  proceeding  with  patent  proceedings, 
was  properly  brought  in  a  state  court. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  SS  116-119;  Dec.  Dig. 
I  41.*] 


•For  etlwr  esses  see  same  topic  sad  seotlon  MUHBBUt  la  Dss.  Dig.  A  Am.  Dl^  Key  No.  Bertts  *  Rv'r  inaasss 
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Appeal  from  District  Court,  SlWer  Bow 
County;  John  B.  UcClernan,  Judge. 

Action  b7  J.  A.  Poore  and  others  against 
Louis  TTanfitian  From  a  Judgment  for  plaln- 
tUEs,  defendant  a^ieals.  Affirmed. 

Jesse  B.  Boote  and  A.  0.  McDanlel,  for 
anitilant  Cbas.  Bfattlson,  U.  J.  Cavanangti, 
and  J.  A.  Poore,  for  respondenta. 

HOLLOWAT,  J.  On  Morvh  1,  iSBO,  tbe 
defendant,  Kanftnan,  made  application  to 
tlie  local  land  olBce  for  a  patent  to  bla  Little 
Spring  Qnarts  lode  mining  (dalm.  During  tbe 
period  of  publication,  an  adrerae  dalm,  by 
Tbomton  and  otliera,  was  praented  and 
allowed,  and  suit  commenced  within  80  days 
(in  aiay,  1809).  Proceedings  in  tbe  court 
were  carried  on  for  several  years.  On  Jan^ 
uary  7,  1910,  thia  court  rendered  Its  final  de- 
cision (Thornton  v.  Kaufman,  40  Mont  282, 
106  Pac.  861,  186  Am.  St  Bep^  618);  on  Feb- 
ruary 4th  the  remittitur  issued,  but  was  not 
filed  in  tbe  district  court  until  December  It, 
ma  On  January  24,  1911,  ttala  action  was 
commenced,  la  tbe  complaint  tbe  plaintiffs 
set  forth  tbe  foregoing  history,  and  all^ 
that  defendant,  Kaufman,  failed  to  do  any 
annual  representation  work  durliq;  1908, 
1901,  at  1909;  tbat  on  January  8,  1910,  th^ 
relocated  the  ground  as  the  Fair  Trial  quartz 
lode  mining  claim;  and  that  they  have  ever 
since  been  in  the  peaceful  possession  of  the 
same.  They  allege  that  tbe  patent  proceed- 
ings are  still  pending  In  tbe  local  land  office; 
that  Kanfinan  has  not  {Resented  to  tlie  local 
land  office  a  copy  of  the  Ju^ment  tn  Thorn- 
ton V.  Kaufman,  m  paid  to  the  land  office 
the  purchase  price  of  the  ground,  or  received 
a  receiver's  receipt,  but  that  he  is  about  to 
proceed  to  secure  a  patent  to  the  ground  In 
controveray.  The  prayer  Is  that  tbe  plaln- 
tlffa'  title  be  quieted  as  a^tlnat  Kaufman, 
and  for  an  Injunction,  restraining  him  from 
prosecuting  the  patent  proceedings.  A  tem- 
porary injunction  was  issued.  Thereafter, 
on  February  16,  1911.  defendant  appeared 
and  presented  a  demurrer  to  the  complaint 
and  a  motion  to  dissolve  tbe  temporary  In- 
junction. On  February  2StSt  tbe  demurrw 
and  motion  were  overruled,  and  this  appeal 
la  prosecuted  from  tbe  order  of  the  court, 
refusing  to  dissolve  tbe  injunction. 

But  a  single  question  la  presented  for  our 
determination,  viz.:  Has  the  district  court 
of  Silver  Bow  county  Jurisdiction  to  hear 
and  determine  the  questions  raised  by  the 
complaint?  Appellant  insists  that  these  ques- 
tions are  exclusively  for  tbe  determination 
of  the  Land  Department,  and  this  assertion 
Is  predicated  upon  the  failure  of  these  plaln- 
UtCB  to  adverse  Kaufman's  application  for 
patent  However,  a  reference  to  tbe  facts 
stated  above  discloses  that  plaintiffs'  right  to 
or  interest  In  the  property  was  not  initiated 
until  more  than  10  years  after  the  period  of 
publication  of  Kaufman's  notice  of  apidlca- 
tlon  for  patmt  expired.   During  the  period 


of  publication,  therefore,  these  plaintiffs  did 
not  have  any  right  upon  which  to  base  an 
adverse  claim.  They  could  not  ailticlpate 
tbat  such  right  would  thereafter  arise,  and 
even  If  they  could  such  contemplated  right 
would  not  give  them  standing  as  adverse 
claimants.  In  Enterprise  lilnlng  Co.  v.  Blco- 
Aspen  Min.  Co.,  167  U.  S.  108,  17  Sup.  CL 
762,  42  L.  Ed.  06,  .the  court  said:  "The  ob- 
vious contemplation  of  the  law  In  respect  to 
these  adverse  proceedings  Is  that  there  shall 
be  a  present,  tangible  and  certain  right  and 
not  a  mere  possibility."  If,  then,  It  Is  only  a 
present,  certain  and  tangible  right  which  Jus- 
tifies an  adverse  claim,  under  section  2325, 
United  States  Bevlsed  Statutes  (U.  S.  Comp. 
St  1001,  p.  1429),  clearly  these  plaintiffs 
could  not  bring  themselves  within  the  provi- 
sions of  the  law  applicable  to  adverse  claim- 
ants. 

[1]  That  neither  the  pendency  of  the  pro- 
ceedings for  patent  before  the  land  office,  nor 
the  adverse  suit  by  Tbomton  and  others,  re- 
lieved Kaufman  from  tbe  necessity  of  doiag 
the  annual  representation  work  upon  his  Lit- 
tle Spring  claim  Is  settled  beyond  controver- 
sy. The  du^  to  perform  such  work  contin- 
ued until  payment  of  the  purchase  price  Is 
made  to  the  government  (2  I^dley  on  Mines 
[2d  Ed.]  I  632;  1  Snyder  on  Mines,  |  493; 
South  End  Min.  Co.  v.  Tlnney,  22  Nev.  19^ 
35  Pac.  89;  section  2324.  U.  8.  Rev.  Stat 
EU.  S.  Comp.  St  1901,  p.  1426]);  and  failure 
to  perform  such  work  subjects  the  claim 
to  relocation.  Black  v.  Elkbom  Min.  Co., 
163  n.  S.  446,  16  Sup.  Ot^  1101,  41  L.  Ed. 
221. 

It  is  alleged  in  tbe  comidalnt,  and  for  the 
purposes  of  this  appeal  will  be  treated  as 
true,  that  Kaufman  did  not  do  any  reiffesenta- 
tion  work  at  all  during  1909.  Under  such 
circumstances,  the  ground  was  opea  to  relo- 
cation, and  platntUEs,  having  .rdocated  tt  by 
ctunplying  with  tiie  law,  acquired  the  right 
to  the  peaceable  possession  of  tlie  ground, 
and  to  patent,  if  tb^  foltow  up  their  daim 
by  complying  with  the  law  hereafter. 

[2]  Appellant  bases  bis  claim  that  tills 
action  will  not  lie  upon  the  following  provi- 
sion of  section  2825,  supra:  **If  no  adverse 
claim  shall  have  been  filed  with  the  roister 
and' receiver  of  tbe  propo-  land  office  at  tbe 
expiration  of  the  sixty  days  of  publlcatlott, 
it  shaU  be  assumed  that  the  applicant  is  en- 
titled to  a  patent  upon  the  paym^t  to  the 
proper  officer  of  five  dollars  per  acre,  and 
that  no  adverse  claim  exists."  Clear!}  thla 
section  refers  to  a  present  tangible  claim, 
existing  at  some  time  during  the  60<ay  pe- 
riod of  publication.  In  the  case  of  P.  Wol»i- 
berg,  29  Land  Dee.  Dept  Int.  802,  Secretary 
Hitchcock  said:  "The  assumption,  declared 
in  section  2325  of  the  Revised  Statutes,  that 
no  adverse  claim  exists  in  those  Instances 
where  no  adverse  claim  Is  filed  in  the  local 
land  office  during  tbe  period  of  pubUcatlou 
relates  to  the  time  of  the  expiration  of  the 
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period  of  publlcaUon  and  to  adverse  claims 
wtalcb  might  have  been  made  known  at  the 
local  office  before  that  time.  It  has  nothing 
to  do  with  adverse  claims  which  are  initiated 
snbseqtient  to  that  time,  and  which  conld 
not.  therefore,  hare  been  made  known  at  the 
local  office  during  the  period  of  publication." 
As  to  such  existing  claim,  an  adverse  must 
be  flled  in  the  land  office,  or  the  claim  is 
waived.  Hamilton  t.  Sontbem  Nevada  Oold, 
etc.,  Miq.  Co.  (a  a)  88  Fed.  Lily  Mining 
Co.  V.  Kellogg,  27  Utah,  111,  74  Pac.  618;  27 
Cyc.  607. 

Q]  Bat  what  ahftU  be  said  with  refwence 
to  the  adverse  claim  which  arises  after  the 
period  ot  publication  has  expired?  It  1> 
thffl  too  late  to  present  to  the  land  office  an 
adrerse  claim.  Coonsd  for  appellant  sng- 
gest  that  the  only  remedy  available  to  anch 
adreree  claimant  Is  by  protest  to  the  Land 
D^rtmcnt  Malnat  the  iasoanee  of  patent  to 
ths  original  applicant,  under  the  last  danse 
of  nctltm  2820,  supra,  which  reads:  "And 
thereafter  no  objection  from  third  parties  to 
Issuance  ot  a  patent  Ahall  be  htid  suffleient, 
exctq^t  It  be  shown  that  the  applicant  has 
Allied  to  oouQily  with  the  terms  of  this  chap- 
ter." A  very  able  ^sertation  upon  the 
meaning  of  that  clause  is  found  In  Wight  t. 
Dubois  (a  O.)  21  Fed.  683,  wherein  Jad«B 
Brewer  said:  1  think  aU  that  it  coTen  is 
the  tight  to  anybody  to  come  in  and  oiter 
his  protest  or  objecUoD;  In  other  words, 
to  say  to  tile  officers  of  the  goTermnent  that 
the  applicant  has  not  compiled  with  the 
terms  of  the  statute,  and  to  insist  that  there 
shall  be  an  examination  by  such  officers  to 
see  if  the  tcarms  have  in  fact  been  compiled 
with.  Be  does  not  ai^war  as  a  party  assert- 
ing his  own  rights;  but,  if  we  may,  so  to 
speak,  parallel  these  proceedings  with  those 
In  a  court,  sudk  an  objector  appears  as  an 
amicus  curiae — a  friend  of  the  court — to 
susxest  that  there  has  been  error,  and  that 
the  proceedings  be  stayed  until  further  ex- 
amination can  be  had.  Such  a  protest  doee 
not  bring  the  protestant  into  court  for  the 
asserticHi  of  his  own  title  or  rights;  does  not 
rerlTify  rights  lost  by  a  foiluxe  to  adverse. 
Tm^  if  the  protest  or  objection  is  sustained, 
the  proceedings  will  be  set  aside,  new  ones 
must  be  commenced,  and  then  the  objector 
may  be  In  a  position  to  assert  lils  rights; 
hat,  if  the  protest  or  objection  be  not  sus- 
tained, the  objector,  like  an  amicus  curlse, 
has  nothing  more  to  say  in  the  matter.  In 
other  words,  the  rl^t  to  protest  Is  not  the 
rU^t  to  contest  The  latt^  is  lost  by  the 
failure  to  adverssL  The  former  remains 
op«i  to  erttcy  one— Elders  of  adverse  claims, 
as  well  as  others.  But  the  protest  is  only 
to  the  officers  of  the  government,  challenges 
only  the  applicant's  claims,  and  In  no  man- 
ner brings  up  for  omsl^ratlon  any  claims 
of  the  protestant  Sach  a  protest  can  be 
made  only  before  the  Land  Department,  and, 
If  th«e  rejected,  the  protestant  has  no  far- 


ther standing  to  be  heard  anywhere.  The 
protest  cannot  be  made  the  basis  of  ai^  liti- 
gation in  the  courts,  for  the  courts  are  only 
opfin  to  those  who  have  rights  to  assert;  they 
sit  for  the  determination  of  controversies. 
They  do  not  nt  the  instance  of  strangers, 
review  the  r^larlty  of  proceedings  between 
parties  who  are  competent  to  determine  such 
regularly,  and  who  do  not  themselves  invito 
any  Judicial  determlnatltm.'*  That  this  con- 
struction of  the  statute  is  correct  is  manifest 
from  a  review  of  the  several  paragraphs  of 
chapter  6  (sections  2818-2B62,  Rev.  Stat  U. 
S.  [U.  &  Comp.  St  1901,  pp.  142S-1442]]. 

tfl  If  the  lAud  D^rtment  had  Jurisdte- 
tion  over  conflicting  claims  between  private 
Individuals,  and  the  macliln«7  for  determin- 
ing such  claims,  there  would  never  have 
been  any  occasion  for  referring  adverse 
claims  to  the  courts  for  adjudlcatl(m.  It  Is 
only  because  the  Land  Department  cannot 
determine  such  claims  that  the  aid  of  the 
courts  is  invoked.  The  Land  Dq^artment 
has  held  uniformly  that  questions  ariring 
over  the  failure  of  an  entryman  to  do  the 
annual  representation  work,  or  the  reloca- 
tion of  bis  claim  by  another  for  his  failure 
to  do  such  -work,  involve  matters  of  a)nflict- 
ing  rights  between  rival  claimanta  with 
which  the  Land  DesHirtment  does  not  con- 
cern itself;  but  such  questions  are  for  the 
determination  of  the  courts.  In  the  case  of 
P.  Wolmberg,  supra,  the  Secretary  of  tiie 
Interior  further  said:  *^e  annual  e^ndl- 
ture  ot  $100,  In  labor  or  Improvemrats,  re- 
quired by  section  232i  of  the  Bevlsed  Stat- 
utes, Is  Boielj  a  matter  between  rival  or  ad- 
verse claimants  to  the  same  mineral  land, 
and  goes  only  to  the  right  of  possession,  the 
determination  of  which  is  committed  to  the 
courts,  and  not  to  the  Land  Department  Xn 
this  respect  the  requirement  made  by  sec- 
tion 2824  is  osentially  different  from  that 
made  by  section  2325,  which  makes  the  «!• 
penditure  of  ^SOO,  In  labw  or  Improvements, 
a  condition  to  the  issuance  of  patent  and 
therefore  a  matter  between  the  applicant  for 
patent  and  the  government  the  determina- 
tion of  which  Is  committed  to  the  Land  De- 
partment" To  the  same  OEfect  are  The  Mar- 
burg Lode  Mining  Claim,  80  Land  Dec.  Dept 
Int  202;  Cleveland  v.  Bureka  0.  M.  &  M. 
Ga,  81  Land  Dec  Dept  Int  60. 

In  Barklage  v.  Russell,  28  Land  Dec.  Dept 
Int  401,  there  was  an  attempt  made  to  fol- 
low out  the  suggestion  of  appellant  in  this 
instance,  by  protesting  to  the  government 
against  the  Issuance  of  patent  The  protes- 
tant there  alleged  that  the  patent  applicant 
bad  failed  to  do  the  annual  representation 
work,  and  that  he  (protestant)  had  relocated 
the  ground;  but  the  protest  was  summarily 
dismissed,  and  Secretary  Hitchcock  said: 
"The  allegations  of  the  protest  amount  to 
nothing  more  nor  less  than  the  assertion  of  a 
claim  adverse  to  that  of  the  entryman.  Bus- 
sell,  and  arising  subsequent  to  the  period 
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of  publication  of  the  notice  of  the  applica- 
tion for  patent.  The  Laad  Department  has 
nothing  to  do  wltb  questions  as  to  the  per- 
formance of  annual  expenditure  upon  min- 
ing claims,  nor  of  alleged  relocations  there- 
of by  reason  of  failure  to  perform  such  ex- 
penditure, arising  under  section  2324  of  the 
Revised  Statutes.  Tbese  questions  are  solely 
matters  between  rival  or  adverse  claimants 
to  mineral  lands  and  go  only  to  the  right  of 
possession  of  the  land  involved.  The  deter- 
mluatlon  of  that  right,  between  such  claim- 
ants, however,  or  whenever  the  adverse  claim 
may  be  alleged  to  have  had  Its  origin,  Is  com- 
mitted by  the  mining  laws  to  the  courts 
alone." 

[S]  It  appears,  therefore,  that  a  protest  to 
the  Land  Department,  based  upon  the  alle- 
gations of  plaltttifTs'  complaint  herein,  would 
not  receive  any  consideration  whatever.  If 
the  Land  Department  will  not  bear  the  plain- 
tiffs, and  the  courts  have  no  Jurisdiction  to 
bear  them  as  appellant  contends,  they  are 
remediless.  But  this  cannot  be.  If  their  al- 
legations are  true,  they  have  a  valid,  sub- 
sisting minli^  claim.  Such  a  claim  is  prop- 
erty In  the  highest  sense  of  the  term,  sub- 
ject to  be  sold,  mortgaged,  and  Inherited, 
without  Infriuglng  the  paramount  title  of 
the  government  Cobban  v,  Meagher,  42 
Mont.  399,  113  Pac.  290;  Manuel  v.  WulfC, 
152  U.  S.  505,  14  Sup.  Ct  651,  38  L.  Ed.  532. 
According  to  the  allegations  of  this  com- 
plaint, plalutUfs'  property  will  be  Injured 
by  Kaufman's  proceeding  to  secure  patent 
to  the  same  ground;  and  the  courts  of  this 
state  are  open  to  afford  a  remedy  for  such 
injury,  or  to  prevent  it  in  a  proper  ease.  Ar^ 
tide  3.  i  6,  Montana  Constitution. 

Our  conclusion  is  that,  If  an  adverse  claim 
Is  In  existence  at  any  time  during  the  60-day 
period  of  publication,  It  must  be  presented  to 
the  land  office,  or  it  Is  waived.  If  such 
adverse  claim  does  not  arise  nntll  after  the 
period  of  publication  has  expired,  the  claim- 
ant may  invoke  the  aid  of  the  court.  In 
the  first  Instance,  to  quiet  bis  title  as  against 
the  patent  applicant.  This  Is  the  holding 
in  GIIlIs  T.  Downey,  85  Fed.  483.  29  G.  C.  A. 
2S6,  approved  In  2  LIndley  on  Mines,  SB  606 
and  731,  and  is,  we  think,  clearly  correct 

Some  reliance  is  placed  by  appellant  upon 
the  decision  of  this  court  In  Murray  v.  Pol- 
glase,  23  Mont  401,  59  Pac.  439.  So  far  as 
the  decision  in  that  case  is  concerned,  it 
does  not  go  further  tban  to  hold  that  these 
l)Iaiutiff8  wouid  not  have  been  heard  to  In- 
tervene In  the  adverse  suit  of  Thornton  v. 
Kaufman,  for  the  reason  that  they  had 
not  presented  an  adverse  claim  to  the  local 
land  office.  In  the  course  of  tbe  opinion, 
this  court,  after  determining  that  the  inter- 
veners in  that  action  had  no  standing  In 
court  by  way  of  suggestion,  said:  "If  they 
have  any  right  to  the  ground  In  controversy, 
they     •    *    •    must  be  relegated  to  the 


land  office,  where  they  may  be  permitted  to 
show  that  the  parties  who  may  succeed  here- 
in hare  not  compiled  with  the  law" — and  la 
support  of  this  Is  cited  LIndley  on  Mines  (1st 
Ed.)  8  758,  where  the  same  suggestion  is  to 
be  found.  The  decision  in  Morray  r.  Pol- 
glase  was  rendered  in  1890.  In  the  second 
edition  of  Lindley  on  Mines,  Issued  In  1903, 
the  author  adds  to  the  suggestion  above  the 
following:  "Or  the  relocator  may  pursue 
his  remedy  in  the  courts,  regardless  of  the 
pendency  of  patent  proceeding" — citing  Gil- 
Ils  T.  Downey,  supra.  But  as  shown  by  the 
decided  cases,  the  Land  Department  has  now 
finally  adopted  the  policy  that  It  will  not 
consider  a  protest,  based  upon  such  grounds 
as  plaintiffs  here  preswt,  so  that  the  sug- 
gestion made  In  Murray  t.  Polglose  ia  now 
of  no  force, 

Tbe  order  of  the  district  court  la  affirmed. 

Affirmed. 

BBANTLT,  O.  J.,  and  SMITH,  J.,  concur. 


BTENBS  T.  BUTTE  BREWING  CO. 
(Supreme  Court  of  Montana.    Dec  23,  191L) 

1.  Nboligbncb  (I  121*)— Bdbden  of  Paoor. 

A  plaintiff  suing  for  a  personal  Injury  neg- 
ligently inflicted  has  the  burden  of  proving  de- 
fendant's negUgence. 

lEd.  Note.— For  othercases,  see  Negligence 
Cent.  Dig.  S§  224-228:  Dec.  Dig.  S  121.*] 

2.  MUMICIPAL  CORPOUTlons  ({  706*)- N»- 

UQENT  USK  or  Stbebt— Evidence. 

In  an  action  for  injuries  to  a  child  alleg- 
ed to  have  been  ran  over  by  defendant's  wag- 
on in  a  itreeti  evidence  M4  to  warrant  a  find- 
ing that  the  child  was  not  injored  by  the 
wagon. 

[Ed.  Note.— For  other  cases,  see  Mnalclpal 
Corporatioaa,  Cent.  Dig.  {  1518;  Dec  Dig.  | 
70a*J 

3.  Infants  (I  IIC*)  —  AotiOM*— Apfbu,— 
Questions  Rbviewabui. 

An  infant  plaintiff,  reMeaented  in  an  ac- 
tion at  law  as  required  by  Rev.  Codes,  |  6481, 
by  a  guardian  ad  Utem  appointed  aa  provided 
by  section  6482,  may  not  complain  od  appeal 
of  errors  occurring  at  the  trial  not  affecting 
his  substantial  rights,  where  experienced  coun- 
sel failed  to  make  objections  and  save  excep- 
tions, and  where  there  ia  no  evidence  of  fraud 
or  coUndon  on  the  part  of  counaeL 

[Ed.  Note^For  other  esses,  see  Infanta, 
Cent.  Dig.  I  S29:  Dec  Dig.  |  US.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McGlemao,  Judge. 

Action  by  Thomas  V.  Byrnes,  by  Thomas 
Byrnes,  his  gnardlan  ad  litem,  against  the 
Butte  Brewing  Company.  Fn»n  a  Judgment 
for  defendant,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.  Affirmed. 

Maury  &  Templeman  and  J.  O.  Davles,  for 
appellant  Kirk,  Bourooln  &  Kirk,  for  re- 
spondent. 

SMITH,  J.  The  complaint  charges  that 
the  plalutifC,  a  boy  about  four  years  of  age, 
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was  Injured  by  being  ran  ova  bj*  a  beer  was* 
on  belonging  to  the  defendant  corporation, 
driven  by  Micbael  Walsh,  Its  employe. 
Quoting:  "The  said  Michael  Walah,  then 
and  there,  at  aald  time  and  place,  without 
heeding  in  what  manner  the  team  waa  trav- 
ellng  upon  the  street,  and  without  having  in 
Us  hands  the  reins  with  which  to  guide 
said  team,  and  without  observing  a  proper 
or  any  lookout  ahead,  did  thereby  negligent- 
ly and  carelessly  eoffer  and  permit  the  said 
team  to  approach  and  run  down  the  plaintiff 
and  the  wagon  to  pass  over  the  plaintiff,  and 
said  team  and  wagon  did  then  and  there 
collide  with,  strike,  and  bruise  and  run  over 
the  plaintiff."  Defendant  had  a  verdict,  up- 
on which  Judgment  was  entered.  Plaintiff 
appeals  from  the  Judgment,  and  also  from 
an  order  refusing  to  grant  a  new  trlaL  The 
record  is  barren  of  objectiona  and  excep- 
tions. 

[1,  2]  !•  The  testimony  Is  conflicting.  In- 
deed, some  of  tile  plalntlCTs  witnesses  con- 
tradict themselves  and  each  other,  and  the 
testimony  of  certain  of  defendant's  Mtnessea 
Is  irreconcilable.  Two  witnesses  for  the 
plaintiff  testified  that  they  saw  the  wagon 
run  over  the  boy,  and  one  of  defmdant's 
witnesses  declared  that  she  also  saw  the 
wheels  pass  over  him.  On  the  ottier  hand, 
the  driver  and  one  Bennetts,  who  was  with 
him  on  the  seat  of  the  wagon,  declared  that 
they  did  not  see  the  boy  at  all  until  they 
heard  a  woman  scream,  and  then,  looking 
back,  they  observed  him  in  the  act  of  arising 
to  his  feet,  12  or  16  feet  behind  the  wagon 
"out  three  or  four  feet  from  the  wagon." 
The  horses  were  "barely  moving."  The  wag- 
on with  its  contents  weighed  over  three  thou- 
sand pounds.  There  was  testimony  to  jus- 
tify the  conclusion  that  the  child  was  but 
slightly  injured.  Walsh  and  Bennetts  tes- 
tified that  they  felt  no  Jar  or  anything  to 
Indicate  that  the  wagon  bad  passed  over 
any  body  or  other  substance.  The  burden  ol 
proof  was  on  the  plaintiff.  Under  these  cir- 
cumstances we  think  the  Jury  was  warranted 
In  concluding  that  the  child  was  not  run 
over  by  the  wagon.  Discarding  the  testi- 
mony that  he  was  run  over,  there  is  not  any- 
thing in  the  record  to  indicate  how  he  re- 
ceived whatever  injuries  lie  sustained  on 
the  day  in  question.  At  the  moment  whtm 
the  scream  waa  heard  by  Walsh  and  Ben- 
netts, the  former  was  saying  to  the  latter, 
"Wateh  the  horses  make  the  turn  them- 
•elvea,"  and  appellaut's  counsel  argue  that 
this  bit  of  tratimony  indicates  that  Walsh 
waa  negligent  as  a  matter  of  law.  There  is 
testimony  to  the  effect,  however,  that  at 
the  time  of  making  the  remark  he  was  driv- 
ing with  "tight  reins,"  and  the  horses  had 
not  yet  reached  the  place  where  the  turn 
was  to  be  made. 

[3]  2.  Other  assignments  of  error,  based 
upon  alleged  erroneous  admlaslfflu  of  evidence 
and  erroneous  inatmctlau,  are  argued  In 
the  brief.    Plaintiff's  oonnael  contend  that 


the  rights  of  a  minor  cannot  be  waived  by 
teUure  of  his  counsd  to  make  objections  and 
save  exceptions  during  the  course  of  the 
trial,  and  therefore  they  must  be  permitted, 
for  the  first  time.  In  this  court,  to  point  out 
errors  alleged  to  have  been  committed  in 
the  court  below.  They  quote  from  22  Oyc. 
p.  66S,  to  the  effect  that  a  guardian  ad  litem 
or  next  friend  can  make  no  concessions,  or 
waive  or  admit  away  any  substantial  rights 
of  the  infant,  or  consent  to  anything  which 
may  be  prejudicial  to  blm.  They  also  cite 
the  following  cases:  Taylor  v.  Rowland,  26 
Tex.  293,  where  the  court  reversed  a  Judg- 
ment for  damages  sustained  by  reason  of  the 
breach  of  a  parol  agreement  for  the  convey- 
ance of  land,  on  a  point  not  made  in  the 
trial  court;  it  appearing  that  one  of  the  de- 
fendants was  a  minor  whose  general  guard' 
tan  had  not  been  made  a  party;  neither 
had  a  guardian  ad  litem  been  apjwlnted,  al- 
though no  exception  on  this  ground  bad  beoi 
taken  In  the  court  below. 

In  Boerum  v.  S(dienck,  41  N.  T.  182,  the 
Court  of  Appeals  discovered  that  by  inadvert- 
ence an  error  In  figures  had  crept  Into  the 
decree  of  the  court  below,  to  the  prejudice 
of  the  infant  defendant  Hr.  Justice  Wood- 
ruff, speaking  for  the  court,  said:  "I  am 
aware  that  no  such  objection  to  the  decree 
was  raised  on  this  appeal;  the  amount  in- 
volved in  this  correction  Is  not  large.  No 
doubt,  the  far  greater  Importance  of  the 
main  question  has  caused  that  error  to  be 
overlooked.  But  the  defendant  Is  an  infant 
and  ought  not  to  be  permitted  to  suffer 
in  a  court  of  equity  any  purely  technical 
omission,  when  the  court  clearly  sees  that 
an  error  has  occurred  to  her  prejudice." 

Barnard  v.  Barnard,  119  lU.  92.  8  N.  E. 
320,  was  a  bill  in  equity  against  a  widow 
for  assignment  of  dower  and  partition.  The 
complainant  was  a  minor.  The  trial. court 
found,  on  the  testlmouy  of  the  widow  alone, 
that  the  sum  of  $1^00,  alleged  to  have  been 
loaned  by  her  to  her  bnsband  in  bis  life- 
time, was  a  charge  upon  the  realty  sought 
to  be  partitioned.  The  Supreme  Court  said: 
"This  is  supported  by  the  testimony  of  the 
claimant  and  widow  of  the  deceased,  alone. 
She  was  clearly  an  Incompetent  witness  for 
this  purpose.  *  *  *  The  complainant  be- 
ing a  minor,  the  question  of  the  Incompeten- 
cy of  the  testimony  has  not  been  waived. 
*  *  *  Nor  is  any  satisfactory  reason  shown 
why  this  claim  was  not  probated  against  tte 
estate.  Not  having  pursued  her  remedy  in 
the  county  court  within  a  reasonable  time, 
she  Is  deemed  to  have  waived  it." 

Glade  Coal  Miuhig  Co.  v.  Harris,  66  W. 
Va.  152,  63  S.  E.  873,  waa  an  action  to  en- 
force the  specific  execution  of  an  option  con- 
tract The  court  said;  "What  shall  we  do 
with  the  decree  against  the  infant  defend- 
ants? [The  plaintiff  Is]  clearly  not  oititled 
to  a  decree  against  than.  *  *  *  We  do 
not  And  that  the  question  now  for  dedsion 
has  heretofore  been  directly  decided  by  this 
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court,  but  In  other  Jurisdictions  it  has,  and 
held  that  the  rule  that  it  Is  the  duty  of  the 
courts  to  protect  the  interests  of  infant  liti- 
gants applies  to  an  appellate  court  into  which 
the  case  Is  brought  as  well  as  to  the  trial 
court,  and  hence  that  on  appeal  the  infant 
will  be  given  the  benefit  of  every  defense  of 
which  he  could  have  availed  himself,  or 
which  might  have  been  Interposed  for  him 
in  the  trial  court,  and  that  where  the  record 
shows  error,  as  to  a  minor  defendant,  the 
Judgment  will  be  reversed,  though  there  is 
no  appeal  on  his  part,  it  being  the  duty  of 
the  chancellor,  as  the  guardian  of  Infanta, 
to  protect  their  rights." 

Spradlln  v.  Stanley's  Adm'r,  124  Ky.  701, 
99  S.  W.  965,  was  a  proceeding  by  an  adminis- 
trator and  others  for  the  settlement  of  an  es- 
tate and  a  sale  of  so  much  of  the  real  proper- 
ty as  might  be  necessary  to  pay  debts.  The 
widow  and  children  of  deceased  were  made 
parties,  and  from  a  Judgment  allowing  claims 
and  approving  a  sale  of  real  estate  they  ap- 
pealed. The  children  were  represented  by  a 
guardian  ad  litem.  The  sale  was  confirmed 
withont  objection.  The  objection  made  in  the 
appellate  court  for  the  first  time  was  that  the 
claims  were  not  properly  verified.  The  Court 
of  Appeals  said:  "A  party  who  Is  sul  juris 
cannot  stand  by  and  permit  judgment  to  be  en- 
tered without  objection  and  for  the  first  time 
make  the  objection  on  appeal.  But  as  to  In- 
fants a  different  principle  applies.  They  can- 
not waive  any  of  their  rights  by  mere  failure 
to  object  An  erroneous  judgment  against 
an  Infftnt,  where  his  condition  appears  In 
the  record,  mnst  be  reversed  on  appeaL" 

Jespersen  t.  Mech.  213  Ul.  488,  72  N.  B. 
1114^  was  a  suit  in  partition.  The  court  held 
that  In  that  particular  case  the  Incomitet^- 
cy  of  testimony  as  against  infant  parties 
could  not  be  waived  by  their  counsel. 

Barrett  v.  Moise,  61  S.  C.  069,  39  S.  E. 
75S,  was  also  an  action  In  partition.  The 
court  said:  "Still,  as  the  rigbts  of  a  minor 
are  Involved,  we  will  not  decline  to  consider 
the  case  without  regard  to  any  fault  In  the 
manner  in  which  the  exceptions  have  been 
taken;  for  a  minor  has  the  right  to  insist 
upon  his  strict  legal  rights,  and,  if  the  plain- 
tiff has  been  deprived  of  her  interest  In  the 
land  in  question  by  want  of  compliance  with 
the  strict  requirements  of  the  law,  she  should 
be  protected." 

In  Kester  t.  Hill.  46  W.  Va.  744,  34  S.  E. 
798,  the  court  said:  "The  plaintiffs,  being  In- 
fants, could  admit  nothing,  and  the  report 
being  again  before  the  court  for  considera- 
tion for  the  purpose,  among  others,  of  set- 
tling the  accounts  of  the  guardian,  It  could, 
in  the  exercise  of  a  sound  discretion,  receive 
and  entertain  fnrtiier  ezceptltHis  to  the  le- 
port." 

That  this  court  has  not  failed  to  profiect 
the  rights  of  Infant  parties  in  equity  suits 
is  evidence  by  the  decisions  In  Power  v. 
Leiiotr,  22  Hont  199,  B6  Pac.  106,  and  David- 
wm  T.  Wampler,  29  Hont  9U  74  Pac.  82. 


Our  Code  (section  64S1,  Rev.  Codes)  pro- 
vides that  when  an  infant  Is  a  par^,  be 
must  appear  either  by  his  general  guardian 
or  by  a  guardian  ad  litem  appointed  by  the 
court  In  whl<di  the  action  is  pending.  Section 
6482,  Revised  Codes,  provides  how  a  guardian 
ad  litem  shall  be  appointed. 

It  will  be  noted  that  all  of  the  cases  cited 
by  the  appeUant  were  either  suits  In  equity 
or  probate  proceedings.  It  will  also  be  not- 
ed that  the  objections  urged  in  every  in- 
stance went  to  substantial  rights  of  the  in- 
fant which  the  court  was  In  a  situation  to 
protect  The  courts  in  these  cases  were  not 
dealing  vrith  mere  details  of  practice,  but 
in  every  case  the  fundamental  rliJitB  of  the 
Infant  bad  been  neglected. 

The  Supreme  Court  of  the  United  States, 
in  Kingsbury  v.  Buckner,  134  U.  S.  650,  10 
Sup.  Ct  638,  S3  U  Ed.  1047,  said:  "It  Is 
undoubtedly  the  rule  that  a  next  friend  or 
guardian  ad  litem  cannot  by  admissions  or 
stipulation,  surrender  the  rights  of  the  in- 
fant The  court  whose  duty  it  is  to  protect 
the  interests  of  the  infant,  should  see  to  It 
that  they  are  not  bargained  away  by  those 
assuming,  or  appointed,  to  represent  hlfai. 
But  this  rule  does  not  prevent  a  guardian  ad 
litem  from  assenting  to  such  arrangements 
as  will  facilitate  the  determination  of  the 
case  In  which  the  rights  of  the  infant  are 
involved." 

In  Lemmon  v.  Herbert  92  Va.  653,  24  S. 
E.  249,  Rarlck  r.  Vandevier,  11'  Colo.  App. 
116,  tSZ  Pac.  748,  Successions  of  Byrne,  38 
La.  Ann.  518,  and  McMillan  v.  Hunnlcutt 
109  Oa.  699,  35  8.  E.  102,  it  was  held  that  a 
guardian  ad  litem  may  consent  to  orders 
made  during  the  course  of  a  trial  which  do 
not  affect  the  substantial  ilShtB  of  the  In- 
fant even  In  equity. 

But  not  any  of  these  cases  is  exactly  anal- 
ogous to  the  one  at  bar.  Here  we  have  an 
Infant  plalntlft,  the  actor,  appearing  by  his 
duly  appointed  guardian  ad  litem,  and  repre- 
sented by  able  and  experienced  counsel,  in  an 
action  at  law,  complaining  of  certain  alleged 
errors  occurring  during  the  course  of  the 
trial,  not  any  one  of  which  can  be  said,  on 
mere  inspection  of  the  record,  to  hare  cer- 
tainly affected  his  substantial  rights.  We 
are  unable  to  find  In  the  books  a  case  in 
which  a  like  contention  was  advanced,  and 
the  industry  of  counsel  has  not  furnished 
any.  There  are,  howevra,  some  expreadons 
of  courts  and  Ihw  writers  bearlns  upon  tbe 
subject: 

The  Supreme  Court  of  Washington  in  Kro- 
mer  v.  Friday,  10  Wash.  621,  39  Pac.  229,  32 
li.  R.  A.  671,  said;  "In  the  absence  of  fraud 
or  collusion,  minors  properly  represented  axe 
bound  as  fully  ea  if  they  bad  been  majors 
and  personally  cited." 

Tbe  Supreme  Court  of  the  lAilted  States 
in  Kingsbury  v.  Buckner,  supra,  said:  "The 
infant  by  his  prochdn  ami,  having  prosecut 
ed  an  appeal  to  the  Supreme  Court  of  nil- 
nols  from  tbe  original  decree  r^idered  la  tbe 


Digitized  by 


Mont) 


m  BB  coi;bbbt'b  sstatb 


791 


suit  broni^t  b7  hSm,  and  bavlng  appeared  by 
guardian  ad  litem  to  the  ai^ieal  <a  Bucfcner 
and  wife,  la  as  mach  bound  by  tbe  action  of 
that  cour^  In  reepect  to  mere  errors  of  law, 
not  InToliing  Jurisdiction,  as  If  be  had  been 
an  adult  when  the  appeal  was  taken.  In 
Gregory  t.  Uoleswortta,  S  Atk.  «26k  Lord 
Hardwlcke  said  that  It  is  right  to  follow 
Uie  rule  of  law,  where  It  Is  hdd  an  Infant  Is 
as  mndti  bound  a  Jnd^nent  In  bis  own  ac- 
tion as  if  of  full  age;  aiUI  this  la  general, 
unless  gross  ladies,  or  fraud  and  collusion, 
appear  In  ttie  prochjeln  ami;  thai  the  infant 
might  open  It  Iqr  a  new  blU.'  80  In  Lord 
Brook  T.  Lord  Hertford,  2  P.  Wms.  518,  519: 
'An  Infant,  whoi  plaintut.  Is  as  much  bound, 
and  as  litUe  pr^udieed,  as  one  of  full  ag&.'  ** 

The  Supreme  Court  of  Iowa  in  Harris  t. 
Blgley.  1S6  Iowa,  307,  lU  N.  W.  433,  beld, 
in  effect,  that  a  decree  against  In^fs  would 
not  be  set  aside  for  newly  discovered  eri* 
denoe^  merely  because  the  guardian  ad  litem 
did  not  put  in  evidence  ftuits  wUcb  were 
tboi  patmit,  though  If  the  guardian  had  col- 
luded with  the  plaintiff  to  suppress  facts,  or 
was  so  grossly  n^ligent  tbst  his  failure  to 
know  and  produce  the  evidence  amounted  to 
a  fraud,  the  relief  would  be  granted. 

Mr.  Herman  In  his  SBtoro^  ft  Bes  Jndlca* 
ta,  vol  1,  p.  178, 1 164,  says:  "B^iresentatlon 
In  courts  of  Justice  Is  a  necessity  of  dvlUsed 
society,  and  the  acts  at  neglects  of  the  r^ 
resentatlve  must  In  some  degree  be  binding 
upon  tbe  party  represented.  And  persons 
under  disability  at  the  time  of  a  Judicial  pro- 
ceeding to  which  they  are  parties,  represent- 
ed by  their  guardians  and  agents,  are  bound 
upon  the  knowledge  of  such  guardians  or 
agents." 

There  Is,  of  course,  no  evidence  of  fraud 
or  collusion  In  this  case.  The  same  counsel 
who  represented  the  plaintiff  In  the  district 
court  also  appear  for  him  here.  Cases  may 
perhaps  arise,  even  at  law,  where  the  sub- 
stantial rights  of  an  Infant  party  have  been 
so  tax  n^lected  by  his  counsel  that  he  has 
palpably  been  deprived  of  a  fair  and  impar- 
tial trial  and  an  appellate  tribunal  should 
Interfere  to  protect  him ;  but  this  Is  not  one 
of  them.  The  questions  sought  to  be  rais- 
ed are,  to  Bay  the  least,  debatable.  If  the 
rule  contended  for  by  appellant's  counsel 
had  application  to  an  action  like  the  instant 
one,  a  reversible,  though  technical,  error 
might  be  allowed  to  go  unchallenged  at  tbe 
trial  for  the  express  purpose  of  working  a 
reversal  on  appeal,  and  there  would  be  no 
end  to  the  litigation,  unless  the  trial  court, 
assuming  <Aarge  of  the  plalntUTs  case,  could 
succeed  in  giving  him  an  errorless  trlaL 

The  Judgment  and  ordw  are  affirmed. 

Affirmed. 

BRAimiT,  a  J.,  and  HOLLOWAT.  J., 
ccmcur. 


In  re  COLBERT'S  BCTATB). 
KOLBOW  et  al.  v.  STATB  et  bL 
(Supreme  Court  of  Montuia.  Nov.  28,  1811.) 

1.  ExBCurroBS  Ajfn  Aohihistbaiidbs  (|66*)— 

iHVEnTOST— PBOPnnTT  iROLUnKn-^OHTS 

or  HsiBS. 

Though  the  right  of  an  heir  to  take  vests 
at  once  on  the  death  of  the  intestate,  yet  the 

Eroperty  goes  as  provided  b/  Rev.  Codes,  |  4819, 
ito  the  control  of  the  district  court  and  the 
possession  of  the  administrator  for  the  pur- 
pose of  admlidstration,  and,  as  required  by 
section  7403,  the  administrator  mast  take  pos- 
session  as  soon  as  he  is  appointed  and  re- 
torn  to  the  court  an  inventor;  and  appraise- 
ment of  the  property  coming  into  hla  hands. 

[Eld.  Note^For  other  eases,  see  Bxeentors 
and  Administrators,  Cent  Dig,  |  816;  I>e& 

Dig.  i  ee.*] 

2.  Dkscbnt  Ann  DxeniBunoN  d  6*)— I^oht 
TO  Inhibit— Statctobt  RBOtTX.ATT0ii. 

Tbe  right  to  inherit  rests  in  public  policy, 
and  is  dependent  on  the  will  of  the  Leglslatare, 
except  as  restricted  by  the  Constitntion. 

[Ed.  Note.— For  other  cases,  sea  Descent  and 
Distribution,  Dec  Dig.  |  6.*] 

It.  AiJEiTS  (I  8*)— Right  to  Inhibit. 

An  alien  may  not  inherit  lands  or  take 
by  law  except  bj  grace  of  the  state  where  the 
land  is  situated,  and  the  Lepslatnre  conferring 
the  right  on  an  alien  to  inherit  may  Impose  any 
condition  it  pleasas,  even  after  tiie  ruht  has 
vested  and  before  it  has  actually  resched  the 
hands  of  the  alien,  so  long  as  It  does  not  de- 
ny dae  process  of  law. 

[Ed.  Note.— For  other  cases,  sea  Aliens, 
Cent  Dig.  H  21-29;  Dec  Die  S  8.*] 

4.  AUBNS  ({  8*)— BlQHT  TO  IlTHXBIT. 

Const,  art.  8,  |  25,  providing  that  aliens 
shall  have  the  same  right  as  citizens  to  inher- 
it property,  merely  places  aliens  on  the  same 
footing  as  dtlsens  in  granting  tbe  right  to  in- 
herit, out  does  not  limit  the  power  of  the  Leg- 
islature to  impose  on  ttie  right  to  inherit  con- 
ditions sach  as  are  prescribed  by  Rev.  Codes, 
i  4836,  anthorising  aliens  to  take  by  succes- 
sion, but  providing  that  no  nonresident  for- 
eigner can  so  taxe  unless  be  appears  and 
claims  the  snocesslon  within  five  years  after 
decedentfs  death,  for  the  statute  is  merely  one 
of  limitations  not  sffecting  the  right  omifer- 
red. 

[Ed.  Note.— For  other  cases,  see  Aliens, 
Cent  Dig.  H  21-29;  Dec  Dig.  |  9.*] 

5.  LiuiTATioii  or  AonoRS  (|  6*)— Natuuot 

Statutes. 

Statutes  of  limitations  are  statutea  of  re* 
pose,  and  tbe  Legislature  may  make  them  ap> 
plicable  even  to  vested  rights,  provided  only 
it  accords  a  citizen  a  reasimable  time  In  whleii 
a  right  may  be  enforced. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  fi  16-31;  Dec  Dig.  | 
«.•] 

0.  ConsTmmoNAL  Law  (|  207*>— Pbivxleo- 
BS  Ano  IinrDNinxs  or  Citizens. 

An  alien  who  has  never  been  a  resident  of 
any  of  the  states  may  not  Invoke  the  guaranty 
given  by  Const  IT.  3.  art  4,  |  2,  providing 
that  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  Immunltlas  of  ettisras  in 
the  several  states. 

[Ed.  NotOt— For  other  cases,  see  Consttto- 
tlonal  Law,  Cent  Dig.  i|  626-«48:  Dec  Dig.  { 
207.*] 
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7.  OommnrnoiiAi.  Law  ^  208*)— Limitatior 
or  Actions  (|  4*)— DiscBiiiiNATions  Be- 
tween POBEIONIBB  AUD  CiTIZBIfS— GlASB 
liBGISLATZON. 

The  LegialAtnre  in  the  enactment  of  a 
•tatate  of  limitations  may  lawfully  diacrlmlnate 
between  citizens  of  the  different  Btatee,  and 
Ber.  OodeB,  (  4839,  authoTizing  aliens  to  take 
by  succession,  but  providing  that  no  nonresi- 
dent foreigner  can  so  take  unless  he  appears 
and  claims  such  succession  wtthio  five  years  aft- 
er decedent's  death,  being  a  statute  of  limita- 
tions, is  not;  Invalid  because  it  discriminates  be- 
tween foreigners  and  citizens. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  fl  649-077 ;  Dec.  Dig. 

i 208;*  lAmiUUon  of  Actions,  CenL  Dig.  H 
0,  11;  Dec  Dig.  {  4.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McClernan,  Judg& 

In  the  mattw  of  the  settlemoit  of  the  es- 
tate of  Cbarlea  Colbert,  decease  In  which 
Johann  Kolbow  and  otfeen  flled  a  complaint 
allegins  that  they  wete  the  helra  of  the  de- 
ceased, and  the  state  through  the  Attorney 
General  answered,  controverting  the  rights 
of  the  petltloneTB,  and  Jay  Cross  Bosch  and 
others  also  filed  an  aneww.  From  a  Judg- 
ment dlsmlBslng  the  complaint  of  petitioners, 
they  appeal.  Affirmed. 

a  M.  Parr  and  Frank  A.  Lentz,  for  ap- 
pellants. Albert  J.  Galen,  a  F.  Kelley,  and 
Carl  J.  ChrlsUan,  for  respondents. 

BBANTLT,  &  J.  Charles  Colbert  died  In- 
testate In  SUver  Bow  connty  on  February 
14,  1901.  He  left  an  estate,  oonsiatlng  of 
real  and  personal  property,  of  an  estimated 
value  of  $46,000.  Of  this  total  $4,000  was 
money  on  d^>oslt.  The  real  estate  is  de- 
scribed as  "about  sixteen  acres  of  land,  be- 
ing portions  of  surrey  Nos.  996  A,  B,  and 
Emery  Placer,  and  Survey  Mo.  1702,  Otlsko 
Lode,  excepting  portions  of  the  sur&ce, 
which  do  not  belong  to  the  estate."  The  es- 
tate has  been  in  process  of  administration 
by  the  district  court  of  Silver  Bow  county, 
and  has  not  yet  been  closed.  So  far  as  was 
ascertainable  at  the  time  of  his  death,  the 
deceased  left  no  known  heirs,  either  in  the 
direct  or  collateral  line,  and  as  yet  no  one 
has  established  a  right  to  the  succession. 
On  April  27,  1909,  Johann  Kolbow  and  84 
other  persons,  residents  of  the  German  em- 
pire, flled  tlieir  complaint  under  the  provi- 
sions of  sections  7670  and  7671,  Bevlsed 
Codes,  alleging  that  the  true  name  of  the  de- 
ceased was  Frederick  Carl  Kolbow;  that 
they  are  bis  heirs  and  entitled  to  the  suc- 
cession, and  praying  that  tbe  court  ascer- 
tain and  declare  their  rights.  The  state  of 
Montana  appeared  through  tbe  Attorney 
General  and  answered,  controverting  tbe  al- 
leged rights  of  the  petitioners,  upon  the 
assumption  that,  tbe  intestate  having  died 
without  heirs,  the  property  belonging  to  his 
estate  has  escheated  to  the  state  of  Montana. 
It  is  also  alleged  that  the  petitioners  are 
and  always  have  been  foreigners  residing  In 


Germany,  and  that  they  are  barred  from  as- 
serting any  claim  of  right  to  succeed  to  tlie 
estate  by  tbe  provisions  of  section  4835.  Bev. 
Codes.  Jay  Gross  Busch  and  other  persons 
also  flled  an  answer.  Thcgr  pat  In  Issue  aU 
the  allegations  of  the  complaint,  and  allege 
that  the  claims  of  jdaintlffs  are  barred  1^ 
the  provisions  of  the  statute.  Tbey  tiien 
aver  that  they  are  the  sole  surviving  Helxa 
of  tile  deceased,  and  ask  that  their  righte  as 
such  be  determined,  and  that  the  eatate  be 
distributed  to  them.  This  answer  also  al- 
leges  other  matters  which  are  not  now  perti- 
nent. The  plaintUbi  replied.  Joining  Issnea 
on  both  answersL  Tboeafter,  on  April  26, 
19K^  In  ordw  to  avoid  the  expense  of  ihkh 
dudng  evidence,  counsd  representing  all  tbe 
parties  entered  Into  a  stipulation,  tha 
terms  of  which  they  agreed  to  submit  to 
the  court  for  decision  in  advance  of  the  trial 
the  question,  among  othera  not  now  impor- 
tant, whether  the  claims  of  plaintiffs  are  bar- 
red by  the  provisions  of  the  statute,  supra, 
each  party  reserving  the  right  to  appeal  from 
tlie  Judgment  rendered  on  this  ded^n.  The 
conrt  held  in  favor  of  the  defendants,  and 
rendered  and  ^tered  Judgment  ^lamia^iig 
tbe  complaint.  The  plaintiffs  have  aK>ealed 
from  the  Judgment  and  an  order  denying 
their  motion  tor  a  new  trIaL 

It  is  argued  that  the  court  erred  In  niB- 
talnlng  the  contention  of  defendants,  for  tiiat 
tbe  limitation  prescribed  by  tbe  section  of 
tbe  statute,  supra,  Is  repugnant  to  section 
25.  art  8,  of  the  state  Constitution.  The 
statute  declares:  "Sec.  4835.  Besidoit  aUois 
may  take  in  all  cases  by  succession  as  citi- 
zens; and  no  person  capable  of  succeeding 
under  tbe  provisions  of  this  title  Is  prelud- 
ed from  such  succession  by  reason  of  the 
alienage  of  any  relative;  but  no  nonrerident 
foreigner  can  take  by  succession,  unless  he 
appears  and  claims  such  successkm  within 
five  years  after  the  death  of  tbe  decedent  to 
whom  he  claims  succession."  The  section 
of  the  Constitution  is  as  follows:  "Aliens 
and  denizens  shall  have  the  same  right  as  cit- 
izens to  acquire,  purchase,  possess,  enjoy, 
convey,  transmit  and  inherit  mines  and  min- 
ing property,  and  milling,  reduction,  concen- 
trating and  other  works,  and  real  property 
necessary  for  or  connected  with  tbe  bnslneas 
of  mining  and  treating  ores  and  min««l8: 
Provided,  that  nothing  herein  contained 
shall  be  construed  to  infringe  upon  the  au- 
thority of  the  United  States  to  provide  for 
tbe  sale  or  disposition  of  Ite  mineral  and 
other  public  lands." 

In  their  brief  counsel  for  appellants  state 
their  position  as  follows:  "Aliens  are  put 
upon  tbe  same  footing  as  citizens  of  this 
state  as  to  tbe  Inheritence  of  mines  and 
mining  property.  The  heirs  at  law  of  the 
deceased  Intestate  became  vested  with  the 
constitutional  right  of  inheritance  immedi- 
ately npon  tbe  death  of  the  deceased,  and 
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this  right  Is  not  based  upon  conditions,  and 
legislatire  bodies  cannot  take  away  this 
right  granted  by  the  Constitution.  The 
alien  upon  Inheriting  mines  and  mining  prop- 
erty need  not  make  a  residence  within  the 
state;  he  need  not  sell  his  estate;  he  need 
not  take  actual  possession  of  it;  his  right 
becomes  an  absolute  fee ;  and  he  can  do  with 
it  as  he  will."  They  then  proceed  to  argue 
that,  since  the  right  to  take  the  inheritance 
Tests  at  once  upon  the  death  of  the  intes- 
tate, the  Leglslatare  in  enacting  section  4836, 
supra,  has  tn  effect  destroyed  the  right,  or 
has  Imposed  a  condition  which  Is  prohibited 
by  the  proTlsion  of  the  Constitution. 

[1]  That  the  right  of  the  heir  to  take  vests 
at  once  upon  the  death  of  the  intestate  can- 
not be  donbted.  This  we  believe  Is  the  rule 
everywhere.  It  has  been  expressly  recogniz- 
ed by  the  Legislature;  but  the  property,  the 
anbject  of  the  inheritance  In  whatever  form 
It  may  be,  goes  into  the  control  of  the  dis- 
trict court  and  the  possession  of  the  adrntn- 
Istrator  for  the  purposes  of  administration. 
Rev.  Codes,  I  4S19.  It  becomes  the  dnty  of 
the  administrator  to  take  possession  as  soon 
as  he  Is  appointed*  and  to  make  and  return 
to  the  court  an  Inventory  and  appraisement 
of  all  pr(^)erty  which  comes  Into  his  hands. 
Section  7493.  The  purpose  of  these  provi- 
sions and  others  found  In  the  Codes  touching 
the  administration  and  distribution  of  es- 
tates is  to  have  Judicially  determined  and 
discharged  the  clalma  of  creditors,  to  which 
are  postponed  all  other  claims,  and  then  to 
have  ascertained  those  who  are  entitled  to 
the  residue  of  the  estate,  if  any,  and  secure 
distribution  to  them. 

[2]  The  right  to  inherit,  resting  as  it  does 
in  public  policy,  is  dependent  entirely  upon 
the  will  of  the  Legislature,  except  In  so  far 
as  its  power  la  restricted  by  coustltutlonal 
provisions.  Therefore  no  one  has  the  nat- 
ural right  to  be  the  future  heir  of  a  living 
person.   14  Cgc  25. 

[3]  So  an  alien  or  foreigner  may  not  In- 
herit lands  or  take  by  law,  except  by  grace 
of  the  state  where  the  land  Is  situated. 
Blight's  Lessee  v.  Bodieeter,  7  Wheat  581^ 
5  L.  Ed.  616;  Orr  v.  Hodgson,  4  Wheat  453, 
4  L.  Ed.  613;  Jackson  v.  Pita  Blmmons,  10 
Wend.  (N.  X.)  9,  24  Am.  Dec.  198;  Norrls  t. 
Hoyt  IS  Oal.  217;  McGloiaghan  t.  McCIoi- 
agban,  1  Strob.  Eq.  (S.  C^  29S,  47  Am.  Dec. 
532;  leaker's  ^Irs  t.  Teaker's  Heirs,  4 
.Meta  (Ky.)  SS,  81  Am.  Dec.  530;  Furenea  t. 
Mlckelaon,  86  Iowa,  508,  03  M.  W.  416;  King 
T.  Ware.  68  Ivwa,  97,  4  N.  W.  SS&i  Andrews 
T.  Spear,  48  Tec  667.  The  Legislature  may, 
therefore,  In  conferring  the  right  upon  non- 
resident foreigners,  which  it  ham  done  bj 
conferring  the  right  upon  clUzena  to  take 
by  inheritance,  Impose  any  condition  or  bni^ 
den  it  pleaaea,  evoi  after  the  right  has  vest- 
ed and  before  It  has  actually  reached  the 
hands  of  tile  heir,  so  long  as  it  does  not  deny 
due  proceas  of  law.  Gelatliorpe  v.  Fumell, 
aO  Mont  299.  61  Fac:  267,  SO  Lu  B.  A.  170. 


[41  The  provision  of  the  Constitution,  su- 
pra, goes  no  further  than  to  put  aliens  and 
denizens  on  the  same  footing  as  citizens 
In  granting  the  right  to  inherit  In  other 
words,  since  citizens  have  the  right,  aliens 
and  denizens  also  have  it.  The  provision 
Is  not  a  limitation  upon  the  power  of  the 
Legislature  to  Impose  upon  It  the  condition 
prescribed  In  section  4835  of  the  statute, 
supra,  or  any  other  condition  which  It  may 
deem  necessary  to  prescribe  in  order  that 
estates  may  be  properly  administered  and 
distributed.  This  provision  Is  a  statute  of 
limitations  which  does  not  affect  In  any  way 
the  right  conferred.  It  deals  with  the  rem- 
edy only,  and,  being  remedial  in  Its  nature. 
Is  not  In  any  wise  repugnant  to  the  provision 
of  the  Constitution. 

The  Constitution  of  California  contains  a 
provision  granting  to  foreigners  of  the  white 
race  eligible  to  become  citizens  of  the  United 
States  under  the  naturalization  laws  the 
same  right  to  inherit  as  native-born  citizens 
possess.  Section  672  of  the  Glvli  Code  pro- 
vides: "If  the  nonresident  alien  takes  by 
succession  he  must  appear  and  claim  the 
property  within  five  years  from  the  time  of 
succession  or  be  barred."  In  considering 
ttiese  provisions,  the  Supreme  Court  of  that 
state.  In  Estate  of  BUUngs,  66  Cal.  594,  4 
Pac.  639,  said:  "It  Is  contended  that  under 
the  section  of  the  Constitution  above  quoted 
[Const  art  1,  S  17]  the  whole  of  the  estate 
of  the  deceased  vested  in  the  heirs  who  were 
residents  of  the  state  at  the  time  of  his 
death,  to  the  exclusion  of  those  who  were 
not  then  residing  In  the  statd  It  is  true 
that  such  would  have  been  the  ^ect  of  the 
constitutional  provision,  had  there  been  no 
legislation,  operative  at  the  time  of  -the 
death  of  the  Intestate,  extending  the  right 
of  succession  or  inheritance  to  nonresident 
alien  heirs.  The  Constitution  did  uot  In- 
hibit such  legislation.  It  was  so  held  in 
People  v.  Rogers,  IS  Cal.  169,  under  the  Con- 
stitution of  1849.  In  which  was  a  section 
(section  17,  art  1)  almllar,  as  far  as  this 
question  Is  concerned,  to  the  one  referred  to 
and  quoted  above  from  the  present  Constitu- 
tion. We  see  no  violation  of  the  Constitu- 
tion in  the  sections  of  the  ClvU  Code  above 
quoted,  extending  the  xigbt  of  inheritance  to 
nonreaidoit  allena." 

m  Statutes  of  limitations  are  statutes  of 
r^wse.  Their  object  la  to  suppress  fraud- 
ulent and  stale  daima  which  it  Is  sought  to 
enforce  after  the  lapse  of  time,  during  whlA 
witnesses  have  died  or  removed  and  the 
evldraice  touching  the  transaction  has  faded 
from  memory  or  baa  been  destroyed.  That 
it  Is  within  the  power  of  the  Legislature 
to  enact  them  cannot  now  be  questioned,  and 
they  are  in  all  cases  to  which  th^  apply 
honorable  and  legitimate  defeiwea.  Anacon- 
da Uln.  Go.  T.  Salle.  16  Mont  8.  S9  Pac. 
900,  SO  Am.  St  Beik  472;  1  Wood  <m  Limi- 
tations, I  4.  The  Leglalature  may  make 
them  arollcable  even  to  vested  zlgbta,  pro- 


Digitized  by 


794 


m  PAOIFIO 


BEPOBTEZt 


<Uont. 


vlded  oidy  It  accords  to  tlw  dUsen  a  rea- 
sonable time  In  wUcb  bla  right  may  be  en- 
forced. 1  Wood  on  limitations,  1 12;  Ouiter- 
man  t.  Wlsbon,  21  Hont  460,  S4  Pac  666; 
De  Moss  T.  Newton,  SI  Ind.  23». 

M  But  it  is  said  tliat  the  statnte  discrim- 
inates between  resident  foreigners  aitd  dtl- 
sens,  and  Is  therefore  class  legislation.  By 
this  we  understand  that  connsd  mean  that 
It  Is  r^nsTiant  to  section  2  of  article  4  of 
tlie  Gonstltntlon  of  the  United  States,  which 
proTldes  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and 
immimltles  of  dtlEois  in  the  sereral  states." 
This  contention  Is  without  merit  Assuming 
that  it  may  be  InToked  by  fprdgners  reeidlng 
in  other  states  of  the  Unlra,  It  has  no  ref- 
erence to  foreigners  who  have  never  been 
residents  of  any  one  of  the  states. 

[7]  Furthermore,  the  Ijeglslature  in  the  en- 
actment of  sudi  statutes  may  lawfully  dis- 
criminate between  dttcens  of  the  different 
states.  Sudk  a  dlscrimlnatltm  is  made  by 
Bectl<m  645S  of  the  Berrised  Codes,  which 
provides  that,  when  a  cause  of  action  ac- 
crues against  a  p^son  who  is  at  that  time  a 
nonresident  of  the  state,  the  action  to  en- 
force It  may  be  commenced  against  him  with- 
in the  term  provided  by  tlie  section  applica- 
ble to  that  character  at  case,  after  be  re- 
turns to  the  state,  and  that  If,  after  the 
cause  of  action  accrues,  be  departs  from  the 
state,  the  time  of  his  absence  is  not  to  be 
computed  as  a  part  of  the  time  limited  for 
the  commeDcement  of  the  action.  Similar 
provisions  are  found  In  the  statutes  of  other 
states,  yet  they  are  held  not  repugnant  to 
this  provision.  Chemung  Canal  Bank  v. 
Lowery,  03  U.  S.  72,  23  L.  Ed.  806;  Meek 
V.  Meek,  45  Iowa,  294;  Hawse  t.  Burgmire^ 
4  Colo.  813. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

SMITH  and  HOLLO  WAY,  33.,  concur. 


JBNSmS  T.  NORTHERN  PAO.  B7.  CO. 

(Supreme  Court  of  Montana.    Dec.  8,  1011.) 

L  Carriers  (|  318*)— Injueibs  to  Persoh 
ON  Depot  Platpobm  —  Neoliobnck  —  Pb»- 

SUKPnONB — "IMFEBENCI." 

A  pasBenger  of  another  railroad  company 
required  to  pass  over  the  depot  platform  of  de- 
fendant railroad  company  wai  injured  by  step- 
ping into  an  uncovered  vater  hole  in  the  plat- 
form, ^e  defendant  was  in  the  excluaive  control 
of  the  platform  and  water  holes  uaed  for  wa- 
tering its  trains,  an  extra  number  of  which  had 
been  watered  dnrlng  the  day  before  the  acci- 
dent. The  weather  was  cold,  and  the  employes 
were  busy  and  had  frequent  occasion  to  un- 
cover the  holes  and  no  other  person  had  any 
authority  to  open  them.  The  employes  open- 
ing the  holes  were  tnstmcted  not  to  leare  tnem 
ancovered.  that,  tboogh  neffllgence  will 

not  be  presumed,  an  Inference  within  Rev. 
Codes,  Si  7956.  79S7,  7009,  decUrioK  that  an 
"inference"  Is  one  kind  of  Indirect  evidence,  and 


a  dedncticm  wUdi  tin  lory  makes  from  the 
facta  proved  and  mnat  be  founded  on  a  fact 
legally  proved  and  on  such  a  dedoctlon  from 
that  fact  as  is  warranted  by  a  consideratitm  of 
the  usual  propensitiea,  that  the  empkq^  ondt- 
ted  to  recover  the  hole  was  justifled,  aathor- 
izlng  a  recovery  against  the  latter  company. 

[Ed.  Note.— For  othw  cases,  see  Oarriers, 
Dec  Dig.  I  316.* 

For  other  definitions,  see  Words  and  Phraaes, 
VOL  4.  p.  3578:  ToL  fl^  P.  7687.] 

2.  DaKAOXS  (I  168*)— PnSOBTJX  iHJTTWtl 

PuADiffo— SinDxiicB— "Boot." 

A  complaint  In  an  action  for  personal  In- 
juries, whicn  alleges  that  plalntill  was  Injured 
and  bruised  on  her  right  ankle,  leg,  hip,  and 
body,  is.  In  the  absence  of  a  spedu  demurrer 
or  demand  for  a  blU  of  particulars,  sufficient 
to  authorize  evidence  of  an  Internal  injury, 
the  word  "body"  comprehending  all  portions  of 
the  body,  Inslae  and  outside,  and  aidvlsing  de- 
fendant tliat  plalntifl  wonU  prove  injuries  to 
portions  of  her  body  other  than  her  ankle,  leg, 
and  bip. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  Si  441-446;  Dec.  Dig.  {  158.* 
For  other  defioltlona,  see  Words  and  Plirases, 

voL  1,  p.  810.] 

Appeal  from  District  Court,  Ttilowitme 
County;  Frank  H^try,  3ii6se. 

Action  by  Margaret  Jenkins  against  the 
Northern  Pacific  Railway  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order 
d^lng  a  new  trial,  defwdant  appeaSM.  Af- 
llrmed. 

W.  M.  Johnston,  Gmm  ft  Rasch,  B.  M. 
Hall,  and  W.  W.  Patterson,  for  appelant. 
Thad  S.  anith  and  HAthhom  ft  Brown,  fUr 
respondent 

SMITH,  3.  Action  to  recover  ^images 
for  posonal  injuries  alleged  to  have  been 
sustained  by  reason  of  the  negllgenee  of  the 
defendant  Appeals  fnan  a  Judgment  on 
verdict  for  the  plalntifT,  and  from  an  order 
denying  a  new  trial. 

The  complaint  alleges  that  the  defondant 
corporation  "operated  a  line  of  railroad  In 
and  through  the  eUj  of  Billings,  and  in  con- 
nectkm  therewith  maintained  and  operated  a 
passenger  station,  platform,  and  side  tradA 
In  said  dty  for  the  purpose  of  accommodat- 
ing passengers  using  said  line  of  railway 
and  persons  traveling  to  and  frtmi  the  oUy 
of  BUlingB  Iqr  railroad.**  This  allegation  is 
admitted  by  the  answer.  The  testimony 
shows  that  on  January  7,  1910^  jdaintlfC  left 
her  home  In  Sheridan,  Wyo.,  <m  train  Na  41 
of  the  CblcagD,  Burlington  ft  Quincy  Rail* 
road,  and  arrived  at  Billings  at  9  o'ckx^  at 
night  The  train  stopped  on  the  third  track 
south  of  and.  nearly  opposite  the  defendant's 
de^t  In  BiUlngs  and  all  th«  passengers  got 
off.  The  night  was  dark  and  the  platform 
was  dark.  Wbile  going  along  the  track  plat- 
form <m  her  way  to  the  defendants  d^ot 
she  fell  Into  an  open  water  bole  in  the  plat- 
form and  was  severely  Injured.  She  did  not 
see  the  water  hole  when  she  stepped  Into  It 
There  was  no  rail  or  other  protection  around 
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it,  and  no  person  about  the  train  to  show  her 
to  the  depot  The  water  holes  were  used  for 
watering  trains,  and  each  bad  an  Iron  cover 
to  dow  It  when  not  In  nse.  There  had  been 
a  blo<^ade  on  defendant's  line,  which  was 
relieved  on  the  day  in  question.  The  first 
train  from  the  Wiest  reached  BUllngs  at  S;10 
that  afternoon,  "and  then  a  continual 
Btrlng  of  trains  from  that  time  on  until  1 
o'clock  the  next  morning,  going  both  ways — 
plenty  of  cars  to  water."  H.  T.  Brown,  de- 
fendant's car  foreman,  testified:  "I  was 
there  to  see  that  things  went  right  Z  did 
not  see  any  water  hole  open  there  that 
nlgbt  I  could  not  watch  all  of  them — 12  or 
13  of  them — and  I  could  not  watch  each  one. 
I  was  there  to  see  that  these  holes  as  much 
as  I  conld  were  kept  dosed.  If  iett  optti 
It  was  wronir,  and  I  was  there  to  correct 
anything  that  was  wrong.  Eighteen  or  twen- 
ty trains  came  In  from  8  o'clock  until  mid- 
night on  the  afternoon  and  evening  of  Jan- 
uary 7."  Swanson,  an  employe  of  the  de- 
fendant company  who  was  on  duty  that 
night  testified:  "I  didn't  see  any  of  these 
water  holes  in  the  platform  open  that  night 
because  the  man  [men]  that  opou  these  and 
waters  the  coaches  have  special  orders  not 
,  to  leave  none  of  these  holes  opoi,  and  if 
you  do  and  It  is  known  to  any  tme  yon  will 
get  discharged.  The  chances  are  they  were 
open.  I  didn't  see  none.  I  couldn't  say 
whether  ttisy  wa«  or  not  We  see  them 
open  every  day.  I  seen  them  take  a  hose  off 
and  pnt  the  cover  <m." 

[1]  1.  Plaintiff's  counsel  contend  that  it 
was  the  duty  ot  the  defendant  to  eserdae 
(ffdlnary  care  to  keep  its  pronlses,  over 
which  the  Chicago,  Burlington  &  Qulncy  pu> 
Boigen  were  required  to  pass  to  and  from 
trains,  reaacmably  aftttt  for  their  passage,  and 
thla  la  conceded  1^  counsel  for  the  defend- 
ant  But  the  latter  argue  that  the  defend* 
ant  cannot  be  charged  with  a  violation  ot 
such  duty  In  this  case  onless  the  cover  of 
the  water  hole  was  shown  to  have  been 
roDooved  by  it  or  by  some  one  for  whose 
condnct  It  was  reaponslble;  or  that  It 
knew  the  hole  was  apm;  or  that  la  the  ab> 
senoe  of  actual  notice,  the  hole  had  been 
nncovered  a  anffldent  length  of  time  to 
diarge  it  with  constmctlTe  notice  If  the 
plaintiff,  howevOT,  made  a  prima  Cade  show- 
ing that  the  cover  was  removed  by  some' 
servant  of  the  defendant  tliai  it  becomes  uo- 
neoessary  to  conirider  the  qnesttonfl  of  no- 
tice and  lapse  of  tlma 

It  Is  contended  tbet  Uiere  is  not  any  evi- 
dence to  show  who  removed  the  cover,  and 
that  It  may  have  beoi  done  by  some  one 
not  in  privity  wltti  the  dtf  eodaint  We  think 
this  latter  oonslderfttlon  may  be  disregarded, 
miere  is  not  any  evidence  or  even  a  saggee* 
tlon  that  an  outsider  ever  opened  one  of  the 
wator  holee.  To  do  >o  would  have  beoi  a 
trespass  whldi  la  not  to  be  presumed.  The 
argument  on  Uils  point  la  founded  In  mere 


conjecture,  which  is  not  permlaslble.  While 
it  la  also  true  that  negligence  Is  not  to  be 
presumed,  still,  we  think,  there  Is  testimony 
BufSdent  to  warrant  the  conclusion  that  the 
hole  in  question  was  left  uncovered  by  some 
employs  of  the  defendant  Let  it  be  borne 
In  mind  that  the  depot  grounds  bdonged  to 
the  defmdant  and  that  It  throngh  ltd  em- 
ployes, waa  In  the  exdusive  management 
and  control  of  the  platform  and  water  holes 
and  constantly  using  the  latter.  There  was 
no  defect  in  the  platform  or  appurtenances- 
no  breaking  thereof;  no  unnatural,  uncom- 
mon, or  atraordinary  situation  is  dlsdosed. 
On  the  contrary,  the  physical  condition  of 
the  water  hole — that  Is,  the  condition  of  be- 
ing open — was  in  strict  accord  with  the  plan 
of  its  construction  and  use.  We  think  the 
railroad  company,  in  the  absence  of  evidence 
to  the  contrary,  may  fairly  be  presumed  to 
be  responsible  for  a  condition  of  Its  property 
which  la  in  entire  harmony  with  the  notion 
of  recent  use  by  one  of  Its  servants  for  an 
ordinary  and  legitimate  purpose.  The  record 
shows  that  a  blockade  had  Just  been  broken 
and  many  trains  were  passing,  some  or  all 
of  which  required  to  be  watered.  Many 
were  watered.  The  weather  was  cold,  and 
It  maj  also  be  deduced,  we  think,  from  the 
testimony,  that  the  defoidan^s  employes 
were  extraordinarily  bosy  on  account  of  the 
passage  of  so  many  trains.  Brown  testified 
that  there  were  so  many  -watac  holes  that 
he  could  not  watdi  all  of  them,  although  be 
^a  there  for  the  purpose  ot  sedng  that  the 
holes  were  k^t  closed  "asmncbsshecoold." 
It  Is  not  the  injnxy,  but  the  manner  and 
circumstances  of  the  injury,  that  Justify  the 
inference  of  negUgenoa  Defudant's  «n^ 
ployfis  had  frequent  oocaskm  to  uncover  the 
holes,  and  no  other  persra  had  any  au12iorlty 
to  open  them.  It  appears  from  Swansm's 
testlnumy  that  to  some  one  or  more  of  the 
employes  was  delegated  the  duly,  of  oitaUng 
and  dosing  the  boles,  but  not  any  of  than 
were  produced  ss  witnesses^  nor  warn  any 
explanation  offered  of  their  absence  from  the 
trlaL  Inference  la  one  kind  of  indirect  evi- 
dence. Bev.  Codes,  I  79tf6.  An  Inference  is 
a  deduction  which  the  reason  of  the  Jury 
makes  from  the  facts  proved  withont  an  ex- 
press direction  of  the  Uiw  to  Quit  diect 
Bev.  Oodes,  1  7907.  "An  inference  must  be 
founded  (1)  on  a  fiact  legally  proved;  and 
02)  on  sndi  a  deduction  from  that  fact  as  Is 
warranted  by  a  conelderatton  of  the  usual 
propoislties  *  *  *  of  men.**  Bev.  Ciodes, 
I  7969.  We  fhlnk  It  not  an  unwarranted  In- 
ferenoe  from  the  provm  facts  In  tills  case 
that  the  employes  of  the  defendant  compai^ 
who  were  charged  with  the  duty  of  watering 
trains,  in  the  hurry  and  disorder  incident  to 
the  arrival  and  departure  of  so  many  trains, 
on  the  odd  di^  In  question,  omitted  to  re> 
cova  the  water  hole  into  wUcb  the  plaintiff 
fdl.  If  this  Inference  be  a  reasonaUe  one^ 
which  we  think  it  Is,  and  no  other  reason- 
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able  inference  can  be  drawn  from  the  erl- 
dmce,  then  the  Jury  was  Joetlfled  in  found- 
Ins  a  Terdict  npoa  It 

Tbe  Supreme  Judicial  Court  of  Massachu- 
setts, in  Smith  r.  Boston  Gaslight  Co.,  129 
Uass.  318,  where  the  trial  court  told  tbe 
jury  "that  there  was  evidence  euongb  of 
want  of  proper  care  on  the  part  of  the  de- 
fendant to  make  it  responsible  on  the  ground 
that  it  was  bound  to  conduct  its  gas  in  a 
proper  manner;  and  that  the  fact  that  the 
gas  escaped  was  prima  facie  evidence  of 
some  neglect  on  the  part  of  the  defendant," 
In  affirming  the  Judgment  said:  "The  escape 
of  gas  from  a  defective  pipe  Into  the  room 
occupied  by  the  plaintiff,  with  no  explana- 
tion of  the  cause  other  than  was  offered, 
was  some  evidence  of  negligence.  The  pipes 
were  made  to  contain  the  gas  and  conduct 
It  safely,  and  It  was  the  defendant's  duty 
to  see  ttiat  they  were  constructed  in  a  prop- 
er form  and  of  proper  material;  and  that 
they  were  laid  in  the  ground  at  a  proper 
depth  and  in  a  suitable  manner  and  kept 
In  proper  repair  for  that  purpose.  The  con- 
struction and  care  of  the  works  were  ex- 
clusively in  the  hands  of  the  defendant,  and 
no  cause  independently  of  some  negligence  on 
Its  part  Is  shown  to  have  produced  tbe  ef- 
fect" 

[2]  2.  Plaintiff  alleged  in  her  complaint 
that  she  was  "injured  and  bruised  upon  her 
right  ankle,  1^.  hip,  and  body."  She  was 
allowed  to  prove,  over  objection,  that  she 
had  suffered  an  injury  to  her  uterus.  We 
And  no  error  In  this.  The  word  "body"  com- 
preh^ds  all  portions  of  the  body,  Inside  and 
outside,  and  tbe  general  term  employed  ad- 
vised the  defendant  that  she  would  prove 
injuries  to  portions  of  her  body  other  than 
her  ankle,  leg,  and  hip.  The  Indefinite  and 
uncertain  allegation  of  the  pleading  might 
have  been  taken  advantage  of  before  an- 
swering, but  the  point  raised  for  the  first 
time  at  the  trial  came  too  late.  A  genera) 
allegation  of  bodily  Injury  Is  sufficient  to 
warrant  a  trial  court  In  receiving  evidence 
of  any  injury  to  the  person,  in  the  absence 
of  a  special  demurrer  or  demand  for  a  bill 
of  particulars.  Gordon  v.  Northern  Pacific 
Ry.  Co.,  39  Mont  671,  IM  Pac.  07&. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  HOLLOWAT. 
concur. 


UNTTRD  MISSOURI  RIVER  POWER  CO.  v. 

WISCONSIN  BRIDGE  &  IRON  CO. 
(Supreme  Court  of  Montana.    Dec  23,  1911.) 

1.  CORPOBATIOnS  (S  646*)— FOBBIQN  CORFO- 
BATIONS— AQKRT  FOB  SeBTIOB— REVOCATION 
OF  ACTHORITT. 

LawB  1001,  p.  150,  I  1,  requires  every  for- 
eign corporation  to  file  a  certificate  that  it  has 


consented  to  be  sued  tn  tbe  courts  of  this  state 
upon  aU  caneet  of  action  against  it  ariaiDg 
herein,  and  that  service  of  process  may  be 

made  upon  some  person  whose  name  and  resi- 
deace  is  designated  in  such  certificate,  and  pro- 
vides that  Boch  service  upon  the  agent  shaU  be 
valid  on  the  corporation;  and  section  2,  now 
Rev.  Codes,  |  441^  requires  the  deBlgnation 
of  an  agent  for  service  oi  process  to  remain  in 
force  until  the  filing  in  the  same  office  of  a 
written  revocation  thereof.  Held  that,  constrn- 
ing  tbe  statutes  in  view  of  Laws  189S,  p.  8L 
repealing  Comp.  St  1887,  dir.  5,  |  443,  and  M 
Laws  1893,  p.  98,  i  10,  that  a  foreign  corpora- 
tion may  revoke  tbe  authority  of  its  statutory 
agent  to  receive  service,  even  after  a  cause  of 
action  has  accrued  against  it 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ||  2S14,  2515;  Dec.  Dig.  I 
646.*] 

2.  Statutes  (|  190*)— Constbuctiok— TJkam- 

BIODOUS  StATDTES. 

An  unambiguous  statute  should  not  l>e  in< 
terpreted,  but  should  be  enforced  according  to 
its  clear  language. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  1  269;  Dec.  Dig.  |  lUOi*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

Action  by  the  United  Missouri  River  Pow- 
er Company  against  tbe  Wisconsin  Bridge 
&  Iron  Company.  From  an  order  quashing 
a  service  of  summons,  plaintiff  appeals.  Af- 
firmed. 

Wm.  Wallace,  Jr.,  Jobn  O.  Brown,  and 
R.  F.  Gaines,  for  appellant  Walsh  A  No- 
Ian  and  T.  J.  Walsh,  for  respondent 

SMITH,  J.  In  September,  1905,  tbe  de- 
fendant, a  Wisconsin  corporation,  entered 
into  a  contract  with  the  predecessor  In  in- 
terest of  the  plaintiff,  a  New  Jersey  corpo- 
ration, for  the  construction  of  the  steelwork 
and  superstructure  of  a  dam  across  the 
Missouri  river  at  Hauserlake,  Mont  On 
April  14,  1908,  the  dam  broke  and  gave 
way.  On  Febrtwry  23,  1894,  the  defendant 
appointed  T.  H.  Kleinschmldt  as  its  statu- 
tory agent  for  the  service  of  process  In 
Montana.  This  appointment  ostensibly  con- 
tinued in  force  until  April  21,  1906,  whei  a 
certificate  of  revocation  tha%of  was  filed  In 
the  office  of  the  Secretary  of  State  and  a 
duplicate  certificate  in  the  office  of  the  coun- 
ty clerk  and  recorder  of  Lewis  and  Clark 
county.  On  April  IS,  1910.  plaintiff  began 
this  action  to  recover  the  sum  of  $3,590^- 
246.28  damages  alleged  to  have  been  sustain- 
ed by  reason  of  the  breaking  of  the  dam. 
Service  of  summons  was  made  on  Klein- 
schmldt The  district  court  of  Lewis  and 
Clark  county,  upon  proof  being  made  by  affi- 
davit of  the  revocation  of  Kleinschmidt's 
appointment  ss  agent,  as  aforraald,  and  also 
of  the  fact  that  since  the  completion  of 
work  under  tbe  contract  the  d^endant  lias 
done  no  business  In  tbe  state,  entered  an 
order  quashing  the  service  of  sammtau. 
From  that  order  plaintiff  baa  appealed. 

[II  Quoting  firom  the  brief  of  counad  fttr 
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tbe  appellant:  **TIie  queatlott  presented  by 
this  appeal  la  the  force  of  sections  1  and  2 
of  Senate  BUI  46,  Laws  1901,  page  151." 
Section  1  of  the  act  of  1901,  eapra,  reads, 
in  part,  as  follows:  "Such  (foreign)  corpora- 
tion •  •  •  shall  •  •  •  also  file, 
•  ♦  ♦  a  certificate  •  ♦  •  that  said 
corporation  has  consented  to  be  sued  in  the 
courts  of  this  state,  upon  all  causes  of  ac- 
tion arising  against  it  In  this  state,  and 
Uiat  service  of  process  may  be  made  upon 
some  person  *  *  *  whose  name  and 
place  of  business  shall  be  designated  in  such 
certificate.  And  such  service,  when  so  made 
upon  such  agent  shall  be  valid  service  on 
the  corporation.  ♦  •  • »  Section  2  of  the 
act  is  now  section  4414,  Rev.  -Codes,  and 
reads,  in  part,  as  follows:  "  *  *  •  Such 
designation  shall  remain  in  force  until  the 
filing  in  the  same  olficea  of  a  written  rev- 
ocation thereof.    •   •   • " 

It  Is  argued  in  behalf  of  the  appellant  that 
U  a  foreign  corporation,  after  liability  in- 
curred, may  revoke  the  authority  of  Its  agent 
to  receive  service  of  process,  before  an  ac- 
tion can  be  commenced,  and  the  Injured  party 
thereby  "forced,  at  great  expense  to  go  to 
some  other  state  and  possibly  to  an  un- 
friendly community  to  litigate  a  claim  wliich 
arose  in  hia  own  state  and  out  of  business 
done  under  rights  acquired  under  his  own 
state's  statutes,  the  statute  Is  inoperative 
and  of  no  effect,  and  such  a  construction 
would  be  contrary  to  the  rule  which  re- 
quires that  statutes  shall  be  so  construed  as 
to  make  them  operative  and  effective  if  pos- 
sible." It  is  also  contended  that  the  Intent 
of  the  Legislature  that  there  sliall  be  some 
person  upon  whom  service  of  process  may  be 
had  in  suits  concerning  the  corporation's 
business  and  transactions  la  ttiis  state  Is 
clear.  A  very  elaborate  and  ezhausttre 
brief  has  been  filed  In  support  of  the  rules 
of  statutory  construction  for  which  counsel 
contend,  but  the  entire  argument  is  based 
upon  the  premise  that  the  statute  is  uncer- 
tain and  ambiguous  in  its  terms  and  there- 
fore tbe  subject  of  construction  by  the 
courts. 

[2]  We  think  the  law  in  question  is  plain, 
certain,  and  unambiguous.  Such  a  statute 
requires  no  interpretation  beyond  the  bare 
reading  of  the  words  of  the  lawmaking  body. 
Osterbolm  v.  Boston,  etc.,  Mln.  Co.,  40  Mont 
fi08,  107  Pac.  499.  The  Legislature  Is  pre- 
sumed to  have  meant  precisely  what  the 
words  employed  commonly  Import;  that  is, 
that  the  authority  of  a  statutory  agent  to 
receive  service  of  process  may  be  recalled 
and  revoked,  and  after  such  revocation  the 
agency  no  longer  exists.  The  question  of 
the  wisdom  of  such  legislation  la  not  for 
the  courts  to  determine. 

But  we  are  not  without  other  light  to 
guide  us  in  determining  tbe  legislative  in- 
tention.   The  Legislature  of  1803  (see  Ses- 


sion Laws,  1893,  p.  91)  passed  an  act  pro- 
viding: "Before  any  foreign  corporation 
sliaU  begin  to  carry  on  business  in  this  state, 
it  shall,  by  \ta  certificate  *  •  •  desig- 
nate an  agent  •  *  *  upon  whom  service 
of  summons  and  other  process  may  be  made. 

*  *  *  Service  npon  such  agent  shall  be 
sufficient  to  give  Jurisdiction  over  such  cor- 
poration to  any  of  tbe  courts  of  this  state." 
The  act  repealed,  in  terms,  chapter  24  of  the 
Ck)mpiled  Statutes  of  1887,  which  provided 
(section  443):  "Such  designation  shall  re- 
main In  full  force  until  the  filing  in  the  same 
offices   of   a   written   revocation  thereof. 

•  •  •  n  Tbe  same  legislative  assembly 
(see  Laws  1893,  p.  93)  passed  an  act  to  pro- 
vide for  tbe  incorporation  of  companies  to 
do  the  business  of  accident  Insurance  on  the 
assessment  plan,  in  which  it  was  expressly 
provided  (see  section  10)  that  the  appoint- 
ment of  an  attorney  upon  whom  all  process 
might  be  served  should  be  accompanied  by  a 
written  agreement  "that  tbe  authority  shall 
continue  in  force  so  long  as  any  liability  re- 
mains outstanding  against  the  corporation 
In  this  state."  It  is  readily  seen,  therefore, 
that,  when  the  lawmakers  Intended  to  em- 
body in  a  measure  such  terms  as  we  are 
asked  to  read  Into  section  2  of  Senate  Bill 
46  (1901),  supra,  they  found  apt  words  to 
express  sucb  Intention. 

Counsel  have  not  raised  the  question 
whether  the  order  of  the  district  court  Is  one 
from  which  an  appeal  will  He,  and  we  liave, 
therefore,  not  considered  tbe  question. 

The  order  li  afflrmedL 

Affirmed. 

BRANTL7,  a  J.,  and  HOLLOWAYr  J., 
concDi. 


STATB  ex  reL  SnTLSTBA  at  aL  T.  0LAUSEn4, 

State  Auditor. 

(Supreme  Court  of  Washington.    Dec  20, 
1911.) 

1.  ScBOOLa  AND  School  Districts  (|  90*)— 
IjImitation  of  Indebtedness. 

The  Indebtedness  of  a  coDBoUdated  school 
dlBtrict  within  the  constitutional  limitation  to 
5  per  cent,  of  the  value  of  the  taxable  prop- 
erty must  be  measured  by  the  value  of  the 
taxable  property  within  the  district  and  the 
amount  of  the  debts  of  tbe  districts  composing 
the  consolidation,  since,  under  Bem.  &  Bal. 
Code,  {  4446.  each  of  sucb  districts  retains  its 
corporate  existence  to  pay  its  prior  indebted- 
ness and  1b  subject  to  taxation  therefor  as  a 
separate  entity,  and,  where  the  indebtedness 
of  some  of  the  districts  at  the  time  of  the  con- 
solidation exceeded  2  per  cent,  of  the  taxable 

{property  therein,  an  indebtedness  of  the  consol- 
dated  district  in  ezcest  of  3  per  cent,  of  the 
taxable  property  therein  was  ui  ercesa  of  the 
constitutioQal  limitation. 

[Ed.  Note.— For  other  cases,  see  Schools  and 

School  DiatrictB,  Cent.  Dig.  S3  209,  211-213; 
Dec.  Pig.  §  90.*] 


'•Tor  othMT  easts  sm  Mm*  tt^lc  sad  McUoa  NUMBER  In  Dm.  Dig.  *  Am.  Dls.  Key  No.  Serlw  *  R«'r  lodMNB 


Digitized  by 


Google 


798 


lift  PAOIFIO 


BEPOBTBE 


(Wash. 


2.  HANDAitua  (S  103*)— GoHFELuna  Acceft- 
ANCB  or  School  Distwot  Bonds. 

Where  the  bonds  of  a  sdiool  district  creat- 
ed an  IndebtedneBfl  ia  excess  of  the  constitu- 
Uotial  limitation  and  the  state  became  the  high- 
est bidder  for  the  bonds,  mandamus  did  not 
lie  to  compel  the  State  Auditor  to  accept  and 
par  for  so  much  of  the  bonds  aa  the  diatrict 
coold  lawfall7  iasne. 

[Ed.  Note.— For  other  caau,  aee  Mandamm, 
Dec  Dig.  S  108.*] 

Department  1.  Mandamus  by  the  State, 
on  the  relation  of  Blelcele  Zylatra  and  otb- 
ers,  as  Directors  of  Cktnsolldated  School 
District  No.  201  of  Island  Oonnty.  asalnBt 
0.  W.  Clausen,  as  State  Auditor,  to  compel 
the  Auditor  to  accept  bonds  of  the  district, 
and  to  issue  bis  warrant  In  payment  Uiereof. 
Writ  denied. 

James  ZylBtra,  ft>r  appellant  W.  V.  Tan- 
ner and  B,  B.  Campbell,  for  respondent. 

FULLBBTON,  J.  On  August  13,  1010, 
pursuant  to  the  statutes  authorizing  the 
consolidation  of  school  districts,  consolidat- 
ed school  district  No.  201  of  Island  county 
was  duly  organized  by  the  consolidation  of 
former  school  districts  Nos.  8,  6,  7,  and  15. 
On  June  21,  1011,  an  election  was  held  in 
the  consolidated  district  whereat  it  was 
determined  to  Issue  negotiable  coupon  bonds 
in  the  sum  of  $11,000  for  the  purpose  of 
building  and  eqtilpplng  a  school  building 
for  the  use  of  the  consolidated  district. 
Thereafter  the  bonds  were  executed  and  du- 
ly offered  for  sale,  when  the  state  of  Wash- 
ington, acting  through  its  officers  authorized 
to  Invest  the  irreducible  school  fund,  became 
the  highest  bidder  for  the  same.  The  bid  of 
the  state  wa«  accepted,  cmd  the  bonds  ten- 
dered to  the  State  Auditor  on  behalf  of  the 
state.  The  Auditor  submitted  them  to  the 
Attorney  Oeneral  for  an  opinion  as  to  their 
regularity  and  validity,  and  acting  on  bis 
adrice,  refused  to  accept  or  draw  a  war- 
rant for  the  same  on  the  gronnd  that  the  is- 
sue was  illegal.  This  Is  a  proceeding  in 
mandamtis  to  compel  the  Auditor  to  accept 
the  bonds,  and  Issue  bis  warrant  in  payment 
thereof. 

The  record  discloses  that,  If  the  bonds 
tendered  the  Auditor  were  Issued,  tb^  Is- 
suance would  create  an  indebtedness  on  be- 
half of  the  consolidated  district  slightly  In 
excess  of  S  per  centum  of  the  taxable  prop- 
erty therein  aa  shown  by  the  last  assess- 
ment for  state  and  county  purposes.  It  ap- 
pears, also,  that  districts  Nos.  6  and  7  had 
an  indebtedness  at  the  time  of  their  con- 
solidation exceeding  2  per  centum  of  tlie 
taxable  property  thn«in  as  shown  by  the 
last  assessment  for  state  and  county  pur- 
poses. As  each  member  of  the  consolidated 
district  retains  its  corporate  existence  for 
the  purpose  of  paying  Its  prior  Indebtedness, 
and  Is  subject  to  taxation  therefor  as  a 
separate  entity  (Bem.  &  BaL  Code,  |  4446), 
it  la  plain  that  the  Issuance  of  the  bond  In 


question  will  create  an  indebtedness  over 
this  portion  of  the  coiuoUdated  district  ex- 
ceeding the  consUtutlonal  limitation  of  5 
per  centum.  It  Is  for  this  reason  that  the 
Auditor  was  advised  to  refuse,  to  accept  the 
bonds. 

[1]  The  relators  argue  tihat  the  consolida- 
tion of  several  school  dtetricts  is  the  crea- 
tion of  a  new  entity  in  no  wise  affected  by 
the  entitles  of  which  it  is  composed,  and 
that  Its  limitation  of  Indebtedness  is  to  be 
measured  by  the  assessed  value  of  the  tax- 
able property  within  its  boundaries,  regard- 
lees  of  the  amount  of  Indebtedness  the  enti- 
ties of  which  it  is  composed  had  formerly 
incurred  for  like  purposes.  But  this  con- 
tention seems  to  ns  untenable.  It  Is  mani- 
fest that  the  Gonstttntlon  intended  to  limit 
the  amount  of  Indebtedness  any  particular 
territory  could  Incur  for  school  purposes  to 
S  per  centum  of  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the 
last  assessment  for  state  and  comity  pur- 
poses previous  to  the  incurring  of  the  In- 
debtedness. To  hold  with  the  relator's  con- 
tention would  be  to  do  away  with  the  lim- 
itation entirely,  as  the  Legislature  by  pro- 
viding for  successive  reincorporations  of  the 
same  territory  could  create  a  new  limitation 
whoever  the  existing  limitation  shonid  be 
reached. 

{2]  The  relator  contends,  further,  that  the 
bonds  are  void  only  for  the  excess  over  and 
above  the  limitations  of  S  per  centum  of  the 
taxable  proper^  affected,  and  that  the  Au- 
ditor ought  to  be  compelled  to  accept  and 
pay  for  so  much  of  them  as  the  district 
could  lawfully  Issue.  But  we  think  tlila  con- 
tention likewlBe  untenable.  It  may  be  that, 
had  the  state  purchased  the  bonds  and 
the  district  had  sought  to  avoid  them  by 
showing  that  they  were  Issued  In  excess  of 
the  constitutional  limitation,  we  would  on 
equitable  principles  allow  the  contention 
only  for  the  excess  of  the  Issue.  But,  where 
the  attack  is  made  in  advance  of  the  Is- 
sue, another  question  is  presented.  No  prin- 
ciple of  estoppel,  good  faith,  or  good  morals 
enter  into  It  The  question  Is  one  of  law 
simply,  and,  since  the  attempted  issue  Is 
contrary  to  law,  the  state  shonid  not  be  com- 
pelled to  accept  any  part  of  It 

The  writ  will  be  denied. 

DUNBAB,  C.  J.,  and  FABKBB,  MOUNT, 
and  GOSE,  JJ..  concoi. 


In  re  CITT  OF  SBATTLB. 

(Supreme  Court  of  Washington.    Dee,  16, 
1911.) 

1,  McKiciFAL  OoKrounom  (|  4S4*)— Pira- 

UO  lUFBOVEMKHTS-^SOCmUKaS  — ADUB- 
■ZON  OF  EViniHCB. 

In  proceedings  to  assess  property  for  the 
improvement  of  a  street  by  erecting  a  bridge, 
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eyldenc*  was  not  admissible  of  the  contem- 
plated erection  of  a  bridge  at  another  street, 
on  the  qneation  of  benefits,  not  being  a  part 
of  the  ImmoTement  In  qoesuon. 

[Ed.  Note^For  other  cases,  see  Honldpal 
Corporations,  Dec.  IHc.  |  454.*] 

2.  Natioabu  Waicbs  (I  20*)  —  Bbidoks— 

Consent  or  Fbdkrai.  ATrrHOBiriEB. 

Act  Cong.  March  8,  1899,  c.  425,  |  9,  80 
Stat  1151  (U.  S.  Gomp.  St  1001.  p.  3540), 
provides  that  it  shall  not  be  l&wfnl  to  con- 
struct a  bridge,  etc.,  over  any  canal  or  nav- 
igable river  of  the  United  States  ontU  the  con- 
sent of  Congress  thereto  shall  have  been  ob- 
tained, and  nntU  the  plans  have  been  approved 
by  the  Chief  of  Bn^neers  and  by  the  Secre- 
tary of  War,  provided  that'  sncn  stmctares 
may  be  built  under  authority  of  the  state  Leg- 
islature across  rivers,  the  navigable  portions 
of  which  lie  wholly  within  the  state,  "provided 
the  location  and  plans  thereof  are  approved 
by  the  Chief  of  Engineers  and  by  the  Secre- 
tary of  War  before  constmction  is  com- 
menced." Held,  that  a  bridge  could  be  bnilt 
across  navigable  parts  of  a  stream  lying  whol- 
ly within  a  single  state,  If  aathorlzed  by  the 
state  or  a  snbdmsion  thereof,  and  the  location 
and  plans  of  the  bridge  were  first  approved  by 
the  Chief  of  Engineers  and  Secretary  of  War; 
a  special  act  of  Congress  consenting  to  the 
erection  of  the  bridge  not  being  required  by 
Act  Conr.  March  23,  1906.  c  1180,  S4  Stat 
84  (U.  S.  Comp.  St  Snpp.  1900,  p.  1856),  or 
otherwise. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  {|  73-00;  Dec  Dig.  {20.*] 

8.  Navioablb  Watbb8  (I  20*)— BaEonoN  of 
Bbidges. 

A  condition,  attached  to  the  approval  by 
the  Secretary  of  War  of  the  erection  of  a 
bridge  by  a  city  over  a  canal  under  the  Joris- 
dlcUon  of  the  federal  government,  to  the  ef- 
fect that  the  bridge  should  be  removed  or  re- 
built when  tha  work  of  constructing  the  canal 
might  render  such  action  necessary,  did  not 
contemplate  that  the  Secretary  of  War  might, 
subsequently,  arbitrarily  order  the  bridge  re- 
moved and  prohibit  the  erection  of  another  in 
its  place,  but  that  the  dty  might  afterwards 
elect  to  rebuild  at  the  same  place  If  its  plans 
for  rebuilding  were  Mff^tvnd  by  tlie  Secre- 
tary of  War. 

WEd.  Note.— For  other  cases,  see  Navigable 
liters.  Cent  Dig.  H  73-^:  Ote.  Dig.  1 20.*] 

4.  Municifai.  Corpobations  (I  426*)— Pub- 
lic ImPBOTBUBNTB— PBOPEBTT  ASBUaABLB 

— Railboad  Rioet  op  Wat. 

The  right  of  way  of  a  railroad  company 
which  ran  upon  a  public  street  should  not  be 
assessed  for  erection  of  a  bridge  over  a  canal 
crossing  the  street;  the  railroad  company  hav- 
ing a  mere  easement  in  the  street 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations.  Gent  Dig.  |i  1031-1034;  Dec 
Dig.  S  426.*] 

Department  2.  Appeal  from  Snperior  Court, 
King  County;  R.  B.  Albeitson,  Judge 

In  the  matter  of  the  City  of  Seattle.  From 
an  order  confirming  an  assessment  levied  for 
the  ImproTement  of  Westlake  and  Frautrnt 
ATennes,  u  appeal  was  taken.  Affirmed. 

CtaksA  A  Md>onaId  and  Victor  McPlaca, 
for  appellant  Scott  Oalhonn  and  WUllam  B. 
AlUaon,  for  respondent 

CROW,  J.  Tlris  Is  an  appeal  tarn  an  or- 
der confirming  an  assessment  'levied  tor  the 

*Far  other  eases  see 
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Improvement  of  Fremont  and  Westlake  ave- 
nties  in  the  city  of  Seattle.  WesUake  avenue 
Is  one  of  the  principal  thorou^fares  of  Se- 
attle, and  extends  for  a  considerable  distance 
in  a  northerly  direction  Immediately  west  of 
Lake  Union,  with  Its  northern  terminus  at 
the  United  States  government  ship  canaL 
Fremont  avoine,  another  thoroughfare  and 
practically  a  continuation  of  Westlake,  ex- 
tends from  the  north  side  of  the  canal  In  a 
northerly  direction.  The  Improvement  In- 
volved the  gradiiv  of  Fremoht  and  West- 
lake  avenues  and  also  the  widening  of  a  por- 
tion of  the  latter.  The  dty,  by  ordinance 
No.  223IT,  oaacted  Decwnber  27, 1900,  grant- 
ed to  the  Northern  F&dflc  Railway  Company 
a  perpetual  ri^^t  of  way,  80  feet  in  width, 
over  the  easterly  side  of  Westlake  avenue. 
On  October  29,  1902,  the  Acting  Secretary 
of  War  approved  a  map  at  location  and 
plans  for  a  bridge  across  the  canal  connect- 
ing Frauont  and  Westlake  avenues,  and  de- 
livered to  the  dty  the  following  written  per^ 
mlt:  "Whereas,  by  section  8  of  an  act  of 
Congress  anproved  March  8,  1899,  entltlecl 
'An  act  making  appropriations  for  the  con- 
struction, r^lri  and  preservatloD  of  cer* 
tain  public  works  <m  rivm  and  harbors,  and 
tor  other  purposes,'  tt  is  provided  that  Iwidg- 
es,  dams,  dikes,  or  causeways  may  be  built 
nnd»  authority  of  the  Legislature  of  a  state 
across  rivers  and  other  tniterways  the  navi- 
gable portions  of  which  lie  wholly  within 
the  limits  of  a  single  stat^  i^rovided  the  loca- 
tion and  plans  thereof  are  submitted  to  and 
approved  by  the  Chief  of  Engineers  and  by 
the  Secretary  of  War  before  constmction  la 
commenced;  and  vhraeas,  the  board  of  pub- 
lic works  of  the  dty  at  Seattle,  Washington, 
having  authority  ai  the  Legidature  of  the 
state  at  WasUngton  to  construct  a  bridge 
across  the  Lake  WasUngton  Ship  Canal 
right  of  way  at  Fremont  In  said  state,  has 
submitted  a  map  of  the  location  and  plans  of 
the  same,  whldi  have  been  approved  by  the 
Chief  of  Elnglneeis :  Now,  therefbr^  this  is 
to  eaeOlj  that  the  map  of  location  and  plans 
of  said  bridge,  whldi  are  hereto  attadied, 
are  her^  approved  by  the  Secretary  of 
War,  subject  to  the  following  conditUms: 
(1)  That  the  engineer  officer  of  the  United 
States  army,  in  cha^  of  the  district  vrlth- 
In  which  the  bridge  is  to  be  built,  may  super- 
vise its  construction,  in  order  that  said  plans 
shall  be  compiled  with,  ^)  That  said  bridge 
shall  give  a  dear  opmlng  In  the  direction  of 
the  axis  of  the  canal  not  less  than  sevoiteen 
and  one-half  (VT^  feet  wlda  (8)  That  said 
bridge  shall  be  removed  or  rebuilt  whatever 
the  work  of  constructing  the  canal  may  ren- 
der sndi  action  necessary."  Attached  to  this 
permit  ia  a  map  designated:  "nan  ehovrlng 
location  of  iffoposed  bridge  across  an  arm  of 
Lake  Union  near  Fremont^  ■  Seattle  Wash- 
ington, accompanying  application  of  the  dty 
of  SeatUe  under  date  of  April  l,  1902:''  The 
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bridge  was  built  and  continued  In  ase  for 
several  ye^rs.  On  September  17,  1906,  notice 
to  remove  It  and  otber  bridges  in  aid  of  tbe 
construction  of  the  canal,  together  with  sug- 
geetions  to  be  considered  by  the  city  of  Se- 
attle In  adopting  plans  for  rebuilding,  was 
trauHmltted  to  the  chairman  of  tbe  board  of 
public  works,  by  H.  M.  Chittenden,  major  of 
the  corps  of  engineers  of  the  United  States 
army  by  letter  of  that  date  in  which  he  in 
part  said :  "The  provisional  authority  grant- 
ed by  the  Secretary  of  War  on  April  29, 1902, 
for  construction  of  a  crossing  at  Fremont 
avenue,  contains  the  following:  That  said 
bridge  shall  be  removed  or  rebuilt  whenever 
the  work  of  constructing  tbe  canal  may  ren- 
der such  action  necessary.'  *  •  •  The 
time  has  now  arrived  when  It  Is  necessary 
for  the  government  to  take  advantage  of  Its 
rights  under  the  deed  of  right  of  way,  and 
the  conditions  in  permits  granted  since  the 
date  of  condenmation  proceedings,  and  to 
require  the  removal  of  the  bridges  above  re- 
ferred to.  Application  for  permission  to  erect 
new  structures,  If  accompanied  by  the  nec- 
■essary  maps  and  plans,  will  be  entertained, 
and  to  assist  In  the  preparation  of  such  plans 
the  following  conditions,  approved  by  the 
Chief  of  Elnglneers  United  States  Army,  are 
-specified,  which  it  will  be  necessal?  for  the 
structures  to  conform  to.  •  •  * "  Then 
follows  a  detailed  statement  of  required  con- 
■dltions.  Thereafter  ordinance  No.  17.629  of 
the  dty  was  approved,  which  provided  for 
the  laying  oft,  extendiog,  and  establishing 
Westlake  avenue  from  the  south  line  of  Mer- 
•cer  street  to  the  soutb  line  of  tbe  Lake  Wash- 
ington Canal,  and  of  Fremont  avenue  from 
the  north  line  of  the  Lake  Washington 
-Canal  to  Ewing  street,  for  changing  and  es- 
tablishing the  grades  thereof,  for  coudemn- 
Ing,  taking,  and  damaging  necessary  prop- 
«rty,  for  grading  approaches,  and  for  an  as- 
sessment on  property  benefited.  Ordinance 
No.  22,458,  "providing  for  the  improvement 
of  Westlake  avenue  from  Mercer  street  to 
Fremont  avenue,  and  of  Fremont  avenue 
from  the  intersection  of  Westlake  avenue 
north,  Nlckerson  street,  and  Fourth  avenue 
north  (at  tbe  canal)  northward  across  the 
government  canal  •  *  *  by  grading  and 
filling  said  avenues  to  the  elevation  estab- 
lished by  ordinance  No.  17,629,  •  •  •" 
was  approved  on  March  1,  1910.  This  ordi- 
nance with  much  detail  directed  the  Im- 
provement, created  a  local  Improvement  dis- 
trict, provided  that  the  cost  and  expense 
should  be  defrayed  by  assessmoits  on  prop- 
erty within  the  district,  and  also  provided: 
"That  the  plans  and  spedflcatlons  of  the 
bridge  or  roadway  upon  that  portion  of  the 
avenne  crossing  the  government  canal  sliall 
be  of  such  plan  and  design  and  of  such  width 
and  of  such  character  as  the  United  States 
engineers  may  require  and  permit;  *  •  • 
that  the  Northern  Pacific  Railway  Company 
-shall  pay  Into  the  dty  treasury  to  the  credit 
of  the  local  bnproranent  district  herein 


created  the  sum  of  tblrt?  thousand  dollars 
(f30,000)  in  accordance  with  the  terms  and 
provisions  of  ordinance  No.  22,817 ;  and  pro- 
vided further,  that  the  Northern  Pacific 
Railway  Company  shall  also  pay  Into  the 
city  treasury  to  the  credit  of  the  local  im- 
provement district  herein  created,  a  sum  of 
money  equal  to  one-fifth  (H)  of  the  total 
cost  of  said  Improvement  In  accordance 

with  the  provisions  of  ordinance  No.  22,819. 
•   «   • " 

Tbe  ordinance  mentioned.  No.  22,817,  was 
passed  December  27,  1909.  and  granted  to 
the  Northern  Pacific  Railway  Company  the 
franchise  above  mentioned,  subject  to  an  ac- 
ceptance of  Its  conditions  within  90  days  by 
the  railway  company.  It  was  duly  accepted 
on  February  26,  1910,  by  resolution  of  the 
board  of  trustees  of  the.  railway  company 
duly  adopted,  and  thereafter  certified  to  and 
filed  with  the  dty  of  Seattle  on  March  5, 
1910.  The  spedal  ass^sment  ot  which  com- 
plaint is  made  by  numerous  property  owners 
within  the  district,  the  appellants  herein, 
was  thereafter  levied.  By  the  roll  much 
heavier  assessments  were  cast  upon  prop- 
erty In  the  immediate  neighborhood  of  Fre- 
mont and  Westlake  avenues  near  the  canal 
than  elsewhere  In  the  district  In  making 
these  heavier  assessments  the  commissioners 
considered  benefits  which  would  accrue  to 
property  in  that  locality,  by  reason  of  the 
contemplated  erection  of  a  bridge  over  the 
canal  on  the  line  of  these  avenues,  which 
would  become  a  portion  of  an  important 
thoroughfare  between  the  northerly  and 
southerly  portions  of  the  dty.  The  evidence 
shows  the  existence  of  Stone  avenue,  an- 
other thoroughfare  several  blocks  east  of 
Fremont  avenue,  which  also  runs  in  a  north- 
erly direction  from  a  westerly  arm  of  Lake 
Union.  On  October  6,  1910,  the  Acting  Sec- 
retary of  War  issued  a  permit  to  the  dty  for 
the  construction  of  a  temporary  bridge 
across  the  canal  at  Stone  avenne.  Attached 
to  this  permit  Is  a  plat  entitled,  "Location 
of  proposed  trestle  bridge  across  Lake  Union 
from  Westlake  avenue  to  Stone  way."  It  la 
manifest  that  the  bridge  here  contemplated 
at  Stone  avenue  or  Stone  way  is  to  be  for 
temporary  use  only.  Appellants,  however, 
contend  a  permanent  bridge  Is  contemplated, 
and  on  the  trial  insisted  the  commissioners 
should  have  considered  the  probability  of 
its  construction  and  benefits  In  casting  the 
assessment. 

[1]  Without  discussion  we  suggest  our  con- 
clusion that  all  evidence  relative  to  any  con- 
templated bridge,  either  temporary  or  per- 
manent, at  Stone  avenue,  was  Immaterial, 
and  that  the  only  question  relative  to  any 
bridge,  to  be  considered  on  this  hearing,  is 
tbe  probability  of  a  bridge  on  the  line  of 
Westlake  and  Fremont  avenues,  a  necessary 
and  essential  part  of  the  Improvemoit  un- 
der consideration. 

Appellants  contoid  the  ■■■essment  Is  In- 
equitable^ trnjos^  uUl  not  out  in  aooocdtno* 


Digitized  by 


I 


Wub.)  IN  EE  CITT  OF  s£atti;b  801 


with  benefits  beatowed,  u  the  commisslonera 
couBidexed  supposed  benefits  that  may  Innre 
b7  reaBon  of  a  contemplated  bridge  at  Fre- 
mont and  Weatlake  avenoee;  that  there  has 
been  no  proof  that  the  federal  gOTemmmt 
b7  any  special  aQt  of  Goncress  has  author^ 
Ixed,  or  that  it  will  anthorize,  the  construc- 
tion of  a  bridge  at  that  point;  that  the 
city  Is  without  power  in  the  absence  of  such 
BQtherity;  and  that  no  bridge  may  ever  be 
constructed.  In  support  of  this  contention 
they  argue  that  the  original  ordinance  No. 
17,602  falls  to  mention  any  proposed  bri^e; 
that,  without  any  bridge,  property  in  the 
immediate  vicinity  of  Fremont  avenue  wtU 
be  damaged  and  not  benefited;  that  the  dty 
has  not  officially  provided  for  any  brli^e 
at  Fremont  avenue;  that  it  has  provided 
for  one  at  Stone  avenue  which  appellants 
contend  is  the  logical  place  for  a  perma- 
nent bridge;  and  that  the  imaginary  bene- 
fits considered  by  the  commlaaloners  as  re- 
sulting ^m  a  bridge  at  Fremont  avenue 
do  not  exist  and  cannot  be  ttie  basis  of  an 
assessment 

The  questiona  to  be  considered  are  whether 
the  dty  has  any  right  to  locate  and  erect 
the  bridge,  whether  its  section  Is  contem- 
plated and  probable,  and  whether  the  bene- 
fits It  will  confer  were  properly  considered 
by  the  comniissloners  in  casting  the  assess- 
ment The  Lake  Washington  Ship  Canal  is 
a  navigable  waterway  lying  entirely  within 
the  Units  of  the  state  of  Washington  and 
the  city  of  Seattle.  In  Bscanaba  Co.  v. 
Chicago,  107  U.  S.  678,  687,  2  Sup.  Ct  186, 
193  (27  L.  Ed.  442),  the  Supreme  Court  of 
the  United  States  said:  "Bridges  over  nav- 
igable streams,  which  are  entirely  within  the 
limits  of  a  state,  and  of  the  latter  dass 
(local).  •  •  •  The  local  authority  can 
better  appreciate  their  necessity,  and  can 
better  direct  the  manner  in  which  they  shall 
be  used  and  r^^lated,  than  a  government  at 
a  distance.  It  Is  therefore  a  matter  of  good 
sense  and  practical  wisdom  to  leave  their 
control  and  management  with  the  states; 
Congress  having  the  power  at  all  times  to 
interfere  and  supersede  thdr  authority  when- 
ever they  act  artdtrarily  and  to  the  Injury  of 
commerce." 

[2]  For  many  years  Congress  has  by  its 
enactments  reserved  to  the  United  States 
government  the  right  to  direct  changes  in, 
or  the  removal  of,  bridges  and  other  struc- 
tures erected  over  navigable  waters  lying 
wholly  within  a  state,  and  has  conferred 
upon  the  Secretary  of  War  the  power  to  en- 
force such  control.  The  poller  of  the  gov- 
ernment has  been,  not  to  determine  upon  the 
locality  of  such  bridges,  but  to  reserve  to 
Itself  the  right  to  approve  locations  selected 
and  plans  proposed  by  the  state  authorities, 
so  that  navigation  and  commerce  shall  not 
be  imneoessarily  hindered,  Impaired,  or  de- 
stroyed. In  Lake  Shore  &  Michigan  Rail- 
wny  V.  Ohio.  166  U.  S.  805.  17  Sup.  Gt  367. 
«l  Ia  Ed.  747,  the  court,  in  'lyw— i^g  the 
UOP.-fil 


fict  of  Congress  of  September  19,  1800.  c. 
007,  28  Stat  426,  said:  "The  contention  Is 
that  the  statute  in  question  manifests  the 
purpose  of  Congress  to  deprive  the  sevwal 
states  of  all  authority  to  control  and  rc;g- 
ulate  any  and  every  structure  over  all  nav- 
igable streams,  although  they  be  wholly  sit- 
uated within  their  territory.  That  full  pow- 
er resides  in  the  states  as  to  the  erection  of 
bridges  and  other  works  in  navigable  streams 
wholly  within  their  Jurisdiction,  In  the  ab- 
sence of  the  exercise  by  Congress  of  author- 
ity to  the  contrary,  is  conclusively  determin- 
ed. *  *  *  The  mere  delegation  to  the 
Secretary  of  the  right  to  determine  whether 
a  structure  authorized  by  law  has  been  so 
built  as  to  Impede  commerce,  and  to  direct 
when  reasonably  necessary.  Its  modification 
so  as  to  remove  such  Impediment,  does  not 
confer  upon  that  officer  power  to  give  origi- 
nal authority  to  build  bridges,  nor  does  it 
presuppose  that  Congress  conceived  that  it 
was  lodging  In  the  Secretary  power  to  that 
end.  •  •  •  The  mere  delegation  of  pow- 
er to  direct  a  change  In  lawful  structures  so 
as  to  cause  them  not  to  interfere  with  com- 
merce cannot  be  construed  as  conferring  on 
the  officer  named  the  right  to  determine 
when  and  where  a  bridge  may  be  built" 

Appellants  cite  s^^on  0  of  the  subsequent 
act  of  March  3,  1890,  30  Stats,  at  L.  1151, 
6  Fed  Stats.  Ann.  805  (U.  S.  Comp.  St  1901, 
p.  3540),  which  reads  aa  follows:  "That  it 
shall  not  be  lawful  to  construct  or  com- 
mence the  construction  of  any  bridge,  dam, 
dike,  or  causeway  over  or  in  any  port, 
roadstead,  haven,  harbor,  canal,  navigable 
river,  or  other  navigable  water  of  the  United 
States  until  the  consent  of  Congress  to  the 
building  of  such  structures  shall  have  been 
obtained  and  until  the  plans  for  the  same 
shall  have  been  submitted  to  and  approved 
by  the  Chief  of  Engineers  and  by  the  Secre- 
tary of  War;  provided,  that  such  structures 
may  be  built  under  authority  of  the  Legisla- 
ture of  a  state  across  rivers  and  other  wa- 
terways the  navigable  portions  of  which  Ue 
wholly  within  the  limits  of  a  single  state, 
provided  the  location  and  plans  thereof  are 
submitted  to  and  approved  by  the  Chief  of 
Engineers  and  by  the  Secretary  of  War  be- 
fore construction  is  commenced.  •  • 
This  section  was  enacted  after  the  dates  of 
the  decisions  above  cited,  and  the  proviso  it 
contains  recognises  the  right  of  the  Legis- 
lature of  any  state  to  authorize  the  con- 
struction of  bridges  across  navigable  waters 
which  lie  wholly  within  the  limits  of  the 
state,  more  clearly  and  distinctly  than  It 
was  rec<^ized  in  the  act  of  September  10, 
1890,  supra.  In  1902,  In  Oummings  t.  Chi- 
cago, 188  U.  S.  410,  28  Sup.  Ot  472,  47  L 
Ed.  625,  the  Supreme  Court  of  the  United 
States,  speaking  through  Mr.  Justice  Har- 
lan, after  quoting  from  Lake  Shore  &  Mich- 
igan Railway  v.  Ohio,  supra,  the  Identical 
excerpt  which  we  have  above  quoted,  In 
qteafclnc  of  the  Uter  act  of  March  8, 1890, 
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said:  "Whether  Congress  may,  against  or 
wlthoat  th«  expresed  will  of  a  state,  glv* 
affirmatlTe  authority  to  private  parties  to 
erect  Btmctnres  in  sndi  waters,  it  Is  not 
neeeasary  to  this  case  to  decide.  It  Is  only 
necessary  to  say  that  the  act  of  1899  does  not 
manifest  the  purpose  of  Congress  to  go  to 
that  extent  under  the  power  to  regulate  for- 
eign and  interstate  commerce,  and  tliereby  to 
supersede  tbe  original  anthorl^  of  the 
states." 

In  the  recent  ease  of  Hubbard  t.  Fort.  188 
Fed.  987,  the  United  States  Circuit  Conrt  for 
New  Jersey,  after  commenting  on  the  later 
act  of  March  8,  1899,  said:  "Among  the 
changes  effected  by  tbe  act  of  1899  was  to 
require  the  afSrmatlTe  authorization  by  Con- 
gress to  create  any  obstruction  to  the  nav- 
igable waters  of  the  United  States,  except 
that  bridges,  dams,  dikes,  and  causeways  In 
or  across  waters  the  navigable  portions  of 
which  lie  wholly  within  the  limits  <of  a  sin- 
gle state  was  permitted  If  authorized  by 
state  legislation  and  the  location  and  plans 
of  such  structure  were  approved  by  the 
Chief  of  Engineers  and  of  the  Secretary  of 
War."  As  to  the  policy  of  the  United  Statea 
government  on  this  question,  see  the  fol- 
lowing additional  cases:  Wilson  Black- 
bird Creek  Co.,  2  Pet  245,  7  L.  Bd.  412; 
Withers  V.  Buckley,  20  How.  84,  15  L.  Ed. 
816;  Cardwell  v.  American  Bridge  Co.,  113 
U  S.  205.  5  Sup.  Ct  423,  28  L.  Ed.  069; 
Montgomery  v.  Portland,  190  U.  S.  89,  23 
Sup.  Ct  T3S,  47  L.  Bd.  966;  27  Opinions  of 
Attys.  Gen.  U.  S.  284. 

Apitellants  dte  the  act  of  Congress  of 
March  23,  1906,  c.  IISO,  34  Stats,  at  L.  84  (U. 
S.  Comp.  St  Supp.  1900,  p.  1365),  and  con- 
tend that  by  reason  thereof  It  will  be  nec- 
essary to  obtain  permission  from  the  na- 
tional government  by  special  act  of  Con- 
gress before  any  bridge  can  be  constructed 
by  the  city  at  Freemont  and  Westlake  ave- 
nues, Tbe  statute  cited  has  no  application 
to  the  construction  of  bridges  across  nav- 
igable waters  which  lie  wholly  within  the 
limits  of  a  single  state.  Authority  for  build- 
ing the  bridge  now  under  consideration  Is 
found  in  the  act  of  March  8.  1899,  supra. 
Tbe  method  of  procedure  which  has  been 
adopted  by,  and  has  obtained  In,  the  War 
Department  of  the  United  States  under  these 
several  acts  of  Congress,  Is  disclosed  by  tbe 
various  reports  of  the  Chief  of  Bngineers  of 
tbe  United  States  army.  For  Instance,  in 
part  1  of  his  annual  report  for  1910,  at  page 
1019,  under  the  subject  of  "Bridging  Navi- 
gable Waters  of  the  United  States,"  he  says: 
"Plans  and  maps  of  locations  of  the  follow- 
ing bridges  proposed  to  be  erected  under  the 
authority  of  special  acts  of  Congress  have 
been  examined  with  a  view  to  protection  of 
the  Interests  of  navigation  and  have  been 
approved  by  tbe  Secretary  of  War,  as  pro- 
vided by  the  acts,  and  the  local  engineer 
offlcera  have  been  furnished  coftfes  of  tbe 
Instmmenta  of  apinoval  and  drawings  show- 


ing the  plans  and  locations  and  charged  with 
the  supervision  of  the  construction  of  tbe 
bridges,  so  far  as  necessary  to  see  that  they 
are  bnllt  In  accordance  with  the  approved 
plans."  Following  this  statemoit  appears 
a  list  of  some  34  bridges  about  to  be  con- 
structed under  special  acts  of  Congress.  At 
page  1023  he  further  says :  "Under  tbe  pro- 
visions of  section  9  ot  the  river  and  harbor 
act  approved  March  8,  1889,  bridges  n»y  be 
built  over  navigable  watoTs  entirdy  wUhin 
the  limits  of  any  state,  under  authority  of 
l^dslatlve  enactments  of  sucb  state,  yrbm 
the  plans  and  locations  of  the  structures  are 
approved  by  the  Secretary  of  War.  Plana 
and  maps  of  locations  of  tbe  following  bridg- 
es proposed  to  be  erected  under  these  pro- 
visions have  been  examined  with  a  view  to 
protection  of  tbe  Interests  of  navigation 
and  have  been  approved  by  the  Secretary  of 
War,  and  the  local  eiglneer  officers  have 
been  furnished  copies  of  the  drawings  and 
instruments  ot  approval  and  charged  with 
the  supervisltm  of  construction  of  the  bridg- 
es, so  far  as  necessary,  to  see  that  they  are 
built  in  accordance  with  tbe  approved  plans." 
Then  follows  a  list  of  more  than  100  bridges 
about  to  be  erected  under  state  authori^, 
without  any  special  acts  of  Congress;  some 
of  them  being  within  the  limits  of  this  state. 
The  locations  and  plans  of  all  these  bridges 
were  selected  and  adopted  under  state  au- 
thority, and  were  afterwards  approved  as 
reported  by  the  Chief  of  S^iglneers  of  the 
United  States  army  acting  for  and  on  bdialf 
of  the  Secretary  of  War. 

In  further  illustration  of  the  national  poli- 
cy, reference  may  be  made  to  public  docn- 
ment  Na  968  of  the  House  of  Bepresenta- 
tlves  of  tiXB  First  Session  of  the  Sixtieth 
Congress,  a  letter  transmitted  to  tbe  speaker 
on  May  20,  1908.  by  tbe  Acting  Secretary  of 
War,  which  includes  a  report  of  MaJ.  H.  M. 
Chittwden  relative  to  the  canal.  At  page 
12  Ma],  Chittenden,  under  the  subject  "Struc- 
tures over  the  Canal,"  said:  "The  question 
of  bridges  over  the  canal,  as  well  as  that 
of  proper  structures  for  carrying  wires,  wa- 
ter pipes,  sewers,  etc.,  under  the  canal,  has 
been  carefully  considered,  and  tbe  local  pub- 
lic has  be^  given  to  understand  what  will 
be  required  in  these  respects.  Under  date 
of  May  11,  1907,  tbe  Secretary  of  ^ar  or- 
dered the  removal  of  existing  bridges  over 
the  canal  within  a  spedfled  tima  Applica- 
tions for  permlasion  to  erect  new  structures 
were  authorized,  and  irhea  these  ai^licatlons 
are  presented  they  will  be  allowed  under  the 
following  conditions:  Bridges  must  be  draw 
or  Itft  bridges  of  permanent  character — 
steel  or  mason^.  The  clear  width  of  opok- 
Ing  must  be  at  least  150  feet  measured  per^ 
pendlcular  to  the  line  of  the  channel.  Foun- 
dations must  be  carried  well  b^ow  tbe  limit 
of  probable  dredging.  Tbe  dearance  mutar 
all  bridges,  except  those  at  the  head  of  Sal- 
mon Bay,  must  be  80  feet  above  high  water. 
At  the  bead  of  Salmon  Bay  20  taut  wtU  b« 
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edmittad,  on  acconnt  of  the  difficulty  ol  pro- 
Tiding  approaches  with  a  greater  height 
Bridges  most  be  eQulpped  with  efficient  aa- 
chlnery  for  operating  them  quidcly.  Tele- 
graph or  other  wires  carried  overhead  mast 
clear  the  ditannel  br  200  feet  Sewers,  wa- 
ter pipes,  conduits  for  wires,  etc,  carried 
□nder  the  channel,  most  be  at  least  80  feet 
below  mean  low  water." 

Compliance  with  these  conditions  will  en- 
able the  dty  to  reconstmct  the  bridge.  From 
authorities  cited  and  the  history  of  con- 
gressional legislation.  It  is  manifest  that  the 
national  policy  as  to  navigable  waters  lying 
wholly  within  a  state  has  at  all  times  been 
that  the  state  or  its  authorized  representa- 
tives shall  in  the  first  tostance  select  loca- 
tions and  adopt  plans  for  bridges,  but  that 
prior  to  actual  construction,  and  for  the 
protection  of  navigation,  such  locations  and 
plans  shall  be  approved  by  the  Secretary  of 
War.  In  pursuance  of  the  act  of  March  8, 
1S90,  and  In  harmony  therewith,  the 
Islatare  of  this  state  enacted  chapter  158, 
6esslon  Laws  of  1909  (Rem.  &  Bal.  Code, 
fii  7868,  7869).  A  prior  statute  relative  to 
bridges  (Laws  1889-90,  p.  64  [Rem.  &  Bal. 
Code,  SI  7862-7867)1  also  provided  for  the 
protection  of  navigation. 

[3]  The  records  ta  this  cause  show  that 
the  original  bridge  over  the  canal  at  Fre- 
mont avenue  was  constructed  at  a  point  se- 
lected by  and  In  accordance  with  plans 
adopted  by  the  dty  of  Seattle  and  after- 
wards approved  by  the  Secretary  of  War, 
with  the  nnderstandlng,  as  shown  by  the 
permit  of  the  Secretary  of  War,  "that  said 
bridge  shall  be  removed  or  rebuilt  when  the 
work  of  constructing  the  canal  may  render 
such  action  necessary."  This  condition  did 
not  contemplate  that  the  Secretary  of  War 
might  thereafter  arbitrarily  order  the  bridge 
removed  and  prohibit  the  erection  of  another 
in  its  place,  but  did  contemplate  that  the 
dty  at  Its  election  might  rebuild  at  the  same 
point,  provided  it  adopted  plans  for  rebuild- 
ing, which  the  Secretary  of  War  would  ap- 
prove. H.  M.  Chittenden,  major  of  the  corps 
of  engineers  of  the  United  States  army,  In 
recognition  of  this  right,  not  only  advised 
the  dty  board  of  public  works  of  the  neces- 
sity of  removing  the  old  bridge  in  aid  of  the 
canal  development,  but  also  advised  them 
of  particular  spectQcatlons  which  the  chief 
of  engineers  of  the  United  States  army,  act- 
ing for  the  Secretary  of  War,  would  require 
In  plans  for  a  new  bridge  to  be  thereafter 
constructed  at  the  same  point ;  his  manifest 
Intention  beli^  to  aid  the  d^  in  its  adop- 
tion of  plans  for  a  new  bridge,  and  thereby 
facilitate  its  labors.  It  is  not  to  be  pre- 
sumed that  the  Chief  of  Engineers  or  the 
Secretary  of  War  will  arbitrarily  refuse  to 
npprove  any  plans  whatever.  The  only  duty 
imposed  uiwn  them  is  to  see  that  no  onnec- 
Buary  Interference  with  navigation  is  caused 
i)y  the  new  biidgs  wh»i  srected.  Property 
rights'  and  business  Intwests  ot  tbe  dty  ot 


Seattle  are  to  he  protected  and  conserved; 
as  well  as  the  interests  of  navigation.  Large 
portions  of  the  dty  He  on  either  side  of  the 
canaL  It  is  absolutely  necessary  that  means 
bs  provided  for  the  public  to  cross  and  re- 
cross.  There  mnst  bs  at  least  one  bridge, 
and  possibly  several,  across  the  canal.  The 
record  satisfies  us  that  a  bridge  will  be  erect- 
ed at  Fremont  avenue,  that  It  will  comply  in 
every  respect  with  federal  and  state  require- 
ments, and  that  it  will  be  approved  by  the 
Chief  of  Engineers  and  Secretary  of  War. 
The  grades  of  Fremont  and  Westlake  ave- 
nues are  to  be  raised  to  an  extent  sufficient 
to  aftord  proper  approaches  for  such  a 
bridge.  The  grades  thus  adopted  and  con- 
structed would  be  useless  for  any  other  pur- 
pose. There  can  be  no  question  but  that  a 
bridge  must  be  constructed  as  an  essential 
part  of  the  Improvement,  that  it  will  mate- 
rially benefit  adjacent  and  abutting  property, 
and  that  such  resulting  benefits  were  prop- 
erly considered  by  the  commissioners  in  cast- 
ing ths  assessment 

In  Dickson  v.  City  of  Badne,  65  Wis.  806, 
27  N.  W.  58,  the  court,  speaking  of  benefits 
to  be  conferred  by  a  bridge  constructed 
across  a  stream  on  the  line  of  a  street  im- 
provement, said:  "We  are,  however,  of  the 
opinion  that  in  assessing  benefits  the  com- 
missioners and  Jury  wodld  be  Justified  In 
taking  Into  consideration  the  benefits  which 
would  accrue  to  the  lots  from  the  expecta- 
tion that  a  brl^e  would  be  constructed 
across  the  river,  at  the  end  of  the  street, 
within  a  reasonable  time.  The  reason  for 
opening  the  street  was  to  make  an  approach 
to  a  bridge,  the  construction  of  which  was 
contemplated  by  the  dty  In  the  near  future- 
It  would  seem  absurd  to  say  tliat  such  fact 
Should  have  no  effect  In  estimating  benefits. 
The  opening  of  this  street  in  quesUoa  ren- 
dered It  practicable  for  the  dty  to  construct 
a  bridge,  at  the  end  of  It,  across  the  river, 
and  without  this  street  no  sudb  bridge  could 
have  been  constructed  which  would  have 
been  of  any  public  use.  The  opening  of  the 
street  rendered  it  practicable  to  build  a 
bridge  at  that  place  across  the  river,  which 
would  be  a  great  public  convenience;  and, 
it  appearing  also  that  it  was  almost  a  public 
necraslty  to  have  a  bridge  at  that  place, 
It  would  seem  reasonable  that  sudi  fact 
would  tend  to  enhance  the  value  of  the  prop- 
erty in  the  vldnl^  of  such  new  street,  and 
it  was  for  the  Jury  to  determine  whether 
that  fact  did  or  would  enhance  the  value  of 
the  plaintiff's  lots.  This  view  of  the  case 
was  entertained  by  the  Supreme  Court  of 
Ohio  in  the  case  oi  Chamberlain  t.  Glflve- 
land,  84  Ohio  St  561-668." 

[41  In  preparing  the  roll  the  commissioners 
did  not  assess  the  right  of  way  of  the  North- 
em  Pacific  Railway  Company,  which  appel- 
lants now  argue  was  benefited  and  should 
have  been  assessed.  They  Insist  the  trial 
court  erred  in  not  leqalring  the  commls; 
■loners  to  pr^wn  a  new  roU  and  assess  It 
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The  right  of  way  la  «itlrdy  within  the 
limits  of  Weatlake  avenne.  If  U  abonU  be 
abandoned  hj  ttae  railway  company,  tbe 
property  on  wUdi  It  la  located  would  ooa- 
tlnne  a  public  street,  and  would  not  be  sub* 
Ject  to  assenmoit  Appellants,  In  sivport 
of  tb^  contention,  cite  Nortbffin  Padfle 
Railway  Co.  t.  Seattle,  46  Waab.  674, 91  Pac. 
244.  12  L.  B.  A.  (N.  S.)  121,  123  Am.  St  Vtsp. 
966.  Then  tiie  asseaament  was  upon  private 
property  abutting  the  street,  and  the  aaseaa- 
ment  was  sustained  because  the  real  estate 
waa  benefited,  and  could  not  be  rdleved  from 
llabmty  to  aBsesament  by  reason  of  its  hav- 
ing heen  devoted  to  a  use  not  benefited  by 
the  improvement  Tbe  theo^  upon  which 
Hat  case  was  decided  is  disclosed  by  the 
■  following  languid  used  In  the  opinion :  *'A1- 
though  the  appellant  may  not  hold  the  tee> 
simple  title,  there  la  no  reaaonable  or  Im- 
mediate iwobability  that  it  will  abandon  the 
land.  Its  use  will  doubtleas  be  perpetnaL 
Appellant  Is,  therefore,  for  all  practical  pur- 
poses, the  substantial  owner.  The  fee  sub- 
ject to  its  use  and  easunent  is  at  but  little 
value,  If  any.  Elxcept  for  appellant's  occu- 
pancy, no  sufQ^tlon  would  be  made  tiiat  the 
land  was  not  ben^ted  by  the  improvemmt, 
Or  that  it  would  not  be  subject  to  the  assess- 
ment. Tbe  particular  use  of  the  land  cannot 
affect  its  liabUity  to  assessment  Abutting 
property  cannot  be  relieved  from  the  burden 
of  a  street  assesammit  simply  because  its 
owner  has  seen  fit  to  devote  it  to  a  use  whicli 
may  not  be  specially  benefited  by  the  local 
Improvement  The  ben^t  la  preaomed  to 
inure,  not  to  tuoh  present  «te,  but  to  fke 
property  itaelf,  affecting  its  Taiu&  «  •  * 
It  Ib  also  elenmtary  that  Uie  whole  Uteory 
of  special  assessment  is  baaed  on  tbe  doctrine 
that  the  propwty  against  whit^  it  Is  levied 
derives  some  special  benefit  from  the  local 
improvement** 

Were  the  use  wblt^  the  Northern  Pacific 
Railway  Company  will  make  of  Westlake 
arenne  to  be  discontinued,  we  could  not  hold 
tbe  street  divested  of  sudi  use  to  be  bene- 
fited and  asaeasable.  The  principles  an- 
nounced in  the  later  case  of  Seattle  v.  Seat- 
tle Blectric  Co.,  48  Wash.  689,  94  Pac.  194, 
16  li.  B.  A.  Of.  S.)  486,  are  applicable  hrae. 
Speaking  of  tbe  franchise  of  tbe  Seattle 
Blectric  Company,  we  theu  said:  '^e  re- 
spondent's right  in  the  street  Is  in  no  sense 
a  lot  block,  tract  or  parcel  of  land.  It  does 
not  own  the  fee  of  the  street  over  which  Its 
tracks  are  laid  and  its  cars  operated,  mix 
does  It  have  dominion  or  control  over  that 
portion  of  the  street  On  the  contrary,  the 
fee  of  the  atre^  resta  In  the  abutting  prop- 
erty holdera,  to  whom  It  will  rev^  whan 
the  Interests  of  the  public  therein  cease  from 
any  cause,  and  dominion  and  control  over  it 
Is  vested  la  the  public  authorities  In  whom 
It  will  remain  aa  long  as  tbe  street  retains 
its  public  character.  The  respondent's  rights 


therein  are  such  and  only  such  aa  those 

public  authorities  have  confaned,  and  are, 
roughly  apeaUi^i  tbe  rlgbt  to  conatmct  and 
maintain  for  a  limited  time  a  railway  tndc 
on  a  fixed  portion  of  tbe  street  and  the 
right  to  operate  cars  on  mdi  track  for  the 
purpose  of  carrying  passengws  and  freight 
for  hire.  This  does  not  coMtitnte  either  a 
lot,  blocA;,  tract,  or  pared  of  land ;  nor  does 
It  constitute  an  interest  in  land  as  that  term 
It  ordinarily  understood.  It  is  u  easonait 
Mdy,  and  aa  audi  la  not  aaaeaaaUe  under  a 
power  to  aaaeaa  lots,  blocks,  tracts,  and  par- 
cels at  land." 

From  statements  above  made  it  appears 
that  the  city  in  granting  the  francMse  im- 
posed condltlwis  upon  the  railway  company 
whiidi  would  compel  it  to  make  a  substantial 
cash  contribution  towards  defraying  the  ex- 
pense of  this  improvemoit  Manifestly  it 
did  BO  In  contemplation  ot  the  fact  that  the 
right  of  way  and  ftancblae  in  the  atreet 
coold  not  be  assessed.  We  find  no  merit  in 
appellanta*  obJectiMi. 

The  Judgment  ia  affirmed. 

GHADWICK,  MOUNT,  ELLIS,  and  ICOB- 
BIS,  JJ.,  concur. 


SCANDINAVIAN  AMERICAN  BANK  v. 
JOHNSTON. 

(Supreme  Court  of  Washington.   Dtc  29^ 
1911.) 

En  Banc.  On  rehearing.  Former  opinlra 
adhered  to. 
For  former  opinion,  see  116  Pac.  KXL 

FEB  CCBIAU.  On  respondents  petition 
and  appellant's  answer  thereto,  a  nhearing 
en  banc  has  been  granted  In  this  action. 
After  BUcfa  rdiearlng,  the  majority  la  this 
court  conclude  tbe  o^bilon  hetetafoxo  filed 
hraein  (116  Pac.  1Q2)  should  be  sustained. 

It  Is  therefore  ordered  that  tbe  Judgment 
of  the  superior  court  be  reversed,  and  that 
the  cause  be  remanded,  with  instructions  to 
«iter  Judgment  in  favor  of  the  plaintiff  In 
accordance  with  the  prayer  of  tbe  complaint 


KATZ  V.  HATHAWAT  et  nx. 

(Supreme  Court  of  Washington.   Dec;  26^ 
1911.) 

Sfkoific  FsBroBimicB  a  92*)  —  DnrAULT — 
FoanmrBB— Failubb  to  DBOLua— 
nor. 

Where  a  contract  to  convey  land  provided 

for  payment  of  prloe  in  Installments,  bnt  con- 
tained no  provlBio'n  that  time  ahould  b«  of  tfa« 
essence  of  the  contract,  and  though  the  pur- 
chaser did  not  pay  tbe  &aai  installment  wh«n 
due,  the  vendor  took  no  steps  to  dedara  tbe 
contract  forfeited  until  after  the  purchaser's 
assignee  bad  made  tender  of  tbe  balance  doe 
and  demanded  a  deed,  when  tiie  vendor  conid 
not  have  conveyed  a  dear  tiUe  as  he  had  con- 
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tracted  to  do,  by  reaaon  of  an  ondlscharfed 
mortfare  on  the  propertf,  the  vendee's  de- 
taalt  wajB  no  defense  to  tfie  asaignee's  salt  to 
compel  performance. 

[Bd.  Note.— For  other  cases,  see  Speciflc  Per- 
fonnanM,  Cent.  Dig.  H  233-2^:  Dec  Dig.  { 
82.*] 

Department  1.  Appeal  from  Snperlor 
Oourt,  Claike  Coimtj;  J(An  R.  Mltcbell. 
Jodge. 

Action  1^  Alma  D.  Kat>  against  0.  B. 
HatbawBjr  And  wlfa  Jndgmmt  for  plaintiff, 
and  defendants  appesL  Afflrmed. 

A  B.  Clarke  and  Miller,  Cross  &  Wilkin- 
son, for  appellants.  Tbos.  O'Day,  L.  H.  Tar- 
pley,  and  R.  H.  Back,  for  respondent 

MOUNT,  J.  This  action  "was  brought  by 
the  plaintiff  to  enforce  speciflc  performance 
of  a  contract.  Upon  the  trial  of  the  case  to 
the  court  without  a  Jury,  a  decree  was  en- 
tered substantially  as  prayed  for  In  the  com- 
plaint. The  defendants  Hathaway  and  wife 
have  appealed.  The  contract  sued  upon  Is 
as  follows:  "Articles  of  agreemrat,  made 
and  entered  into  by  and  between  O.  B.  Hath- 
away and  DoUa  Hathaway,  husband  and 
wife,  of  Clarke  county,  state  of  Washington, 
the  parties  of  the  first  part,  and  C.  D. 
Charles,  trustee  of  the  county  of  Multnomah, 
state  of  Or^n,  the  party  of  the  second  part, 
wltnesseth:  That  said  parties  of  the  first 
part  hereby  covenant  and  agree  that  If  the 
party  of  the  second  part  shall  first  make  the 
payments  and  perform  the  covenants  herein- 
after mentioned  on  his  part  to  be  made  and 
performed,  the  said  parties  of  the  first  part 
will  conr^  and  assure  to  the  party  of  the 
second  part.  In  fee  simple,  clear  of  all'  Incum- 
brances whatever,  by  a  general  warranty  deed, 
the  following  described  real  property  situ- 
ated, lying  and  being  In  the  county  of  Clarke 
and  state  of  Washington,  to  wit:  (Then  fol- 
lows a  description  of  469  acres  of  land.) 
And  the  said  party  of  the  second  part  here- 
by covenants  and  agrees  to  pay  to  said 
parties  of  the  first  part  the  sum  of  thirty- 
five  tbousahd  ($35,000)  dollars  In  the  man- 
ner followlug:  $20  no  1-lOOths  (twenty  dol- 
lars) cash  In  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged  by  said  par- 
ties of  the  first  part;  $6.d00  no  l-lOOths 
(five  thousand  dollars)  on  or  before  the  1st 
day  of  September,  1006;  and  the  balance  of 
$20,980  no  1-lOOths  (twenty-nine  thousand 
nine  hundred  dgfaty  dollars)  on  or  before  the 
Ist  day  of  January,  190S.  It  Is  mutually 
agreed  that  all  the  covenants  and  agree- 
mmts  herein  contained  shall  extend  to  and 
be  obligatory  upon  the  heirs,  executors,  ad- 
nitnistrators  and  assigns  of  the  respective 
parties.  It  is  mutually  agreed,  also,  that  If 
the  tract  first  hereinbefore  described  contains 
less  than  40o  acres,  &  corresponding  deduc- 
tion of  !|75.06  per  acre  shall  be  made  from 
tfie  lull  purchase  price  aforeeiUd.  la  witness 


whereof  the  parties  to  these  presents  havu 
hereunto  set  their  hands  and  seals  this  18th 
day  of  June,  1906."  This  agreement  was  du- 
ly signed  by  all  the  parties  to  It,  and  was 
acknowledged  and  delivered,  and  was  record- 
ed In  the  record  of  deeds  for  Clarke  county, 
Washington,  where  the  land  la  situated  It 
is  conceded  that  the  first  two  payments  were 
made  as  th^  became  due.  It  Is  also  admit- 
ted that  there  was  a  mortgage  of  $2,000  up- 
on the  premises  at  the  time  the  contract  was 
made,  which  mortgage  has  not  yet  been  sat- 
isfied. It  is  also  admitted  that  the  plaintiff  Is 
the  successor  In  interest  of  C.  D.  Charles,  trus- 
tee, with  whom  the  contract  was  made,  and 
that  the  final  payment  was  not  made  when  It 
became  due;  but  In  October,  1008,  plaintiffs 
requested  a  deed  wbldi  was  refused,  and  In 
February,  1909,  plaintiff  made  a  formal  ten- 
der of  the  balance  due  with  interest,  and  de- 
manded the  deed  }n  compliance  with  the 
terms  of  the  contract,  which  d^endants  re- 
fused. Defendants  made  no  offer  to  return 
the  ptirchase  money  paid,  and  did  nothing  to 
put  the  plalntlfl  In  default.  Mr.  Hathaway 
testified  that  in  April,  1008,-  some  four 
month  after  the  date  fixed  In  the  contract 
for  final  payment  of  the  balance  due,  he  was 
willing  to  comply  with  the  contract,  but  made 
no  offer  to  do  so.  In  fact,  after  the  final 
payment  became  dne,  neither  party  seems  to 
have  made  any  move  until  about  the  time 
the  tender  was  made  as  above  stated.  This 
action  was  begnn  In  March,  1909.  The  de- 
fendants in  their  answer  to  the  complaint  al- 
leged that  time  was  of  the  essence  of  the  con- 
tract, and  that  the  payments  made  were  to 
be  forfeited  in  ease  final  payment  was  not 
made  as  agreed;  but  by  mutual  mistake 
these  provisions  were  omitted,  and  the  pray, 
er  was  for  a  revision  of  the  contract  In 
this  respect  This  defense,  however,  was 
abandoned  at  the  trial,  and  the  defense  re- 
lied upon  here  now  is  that  after  the  first 
two  payments  were  made,  the  contract  was 
abandoned  by  all  the  parties  to  U  and  their 
assigns. 

It  appears  from  the  evidence  in  the  case 
that  before  the  second  payment  of  $6,000 
became  due,  the  contract  was  assigned  by 
C.  D.  Charles,  trustee,  to  the  Or^n, 
Washington  &  Idaho  Finance  Company,  a 
corporation.  This  corporation  borrowed 
$8,000  of  certain  citizens  residing  at  Van- 
couver, Wash.,  near  where  the  land  was  lo- 
cated. This  contract  and  others  of  the  same 
nature  were  deposited  with  a  trustee  as  se- 
curity for  the  repayment  of  the  loan.  $5,- 
000  of  the  money  so  borrowed  was  paid  opon 
this  contract,  and  the  remainder  of  the  $8,- 
000  was  nsed  to  pay  debts  of  the  corporation. 
The  $8,0(N)'  note  was  not  paid  when  tt  matur- 
ed, and  some  of  the  penHms  who  had  par< 
tlclpated  in  the  loan  thoufl^t  tiie  corjwration 
would  not  be  able  to  repay  the  loan.  Bnt  no 
demand  was  made  for  their  money  nntil  Jnly, 
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1908.  Soon  after  demand  was  made,  tbe 
note  was  paid  witb  Interest  Before  this 
time,  however,  Mr.  Hathaway  consulted  some 
of  those  persons  to  find  out  what  he  should 
do  to  remove  the  cloud  from  his  title,  and 
was  advised  to  bring  a  suit  for  that  purpose. 
But  this  was  not  done,  and  no  tender  or  deed 
or  offer  to  perform  was  made  by  the  defend- 
ants BO  as  to  put  the  plaintiff  In  default 
Wblle  It  Is  true  that  the  corporation  named 
did  not  have  sufficient  money  to  meet  these 
obUgaUons,  it  Is  d^rly  established  that  it 
bad  credit,  and  that  Its  stockholders  stood 
ready  at  any  time  to  advance  money  to  meet 
all  Its  obligations,  and  that  as  soon  as  a 
demand  was  made  for  the  amount  due  on  the 
$8,000  note  for  which  this  contract  was  held 
as  security,  the  money  was  forthcoming. 

It  Is  said  that  the  property  has  largely  in- 
creased in  value  alnoe  the  date  of  the  con- 
tract Some  of  the  witnesses  placed  the  val- 
ue at  the  time  of  the  trial  at  $40,000,  and 
others  as  high  as  $200,000.  It  Is  apparmt 
that  the  property  has  at  all  times  been  worth 
as  much  as  or  more  than  the  price  fixed  in 
ttie  contract  We  are  satisfied  that  there 
has  been  no  abandonment  of  the  contract  by 
the  plaintiff  or  the  corporation  from  which 
he  obtained  it  It  Is  tme  that  the  final  pay- 
ment WBB  not  made  when  it  became  due, 
and  no  otter  to  pay  was  made  for  several 
months  thereafter,  but  no  demand  for  pay- 
ment or  offer  to  conv^  the  title  was  made 
by  defendants  so  as  to  put  the  plaintiff  In  de- 
fault In  the  case  of  Beese  v.  Westfleld,  66 
Wash.  415,  105  Pac.  837,  28  L.  B.  A.  (N.  S.) 
966,  we  said:  "If  the  case  of  Stein  v.  Wad- 
dell  and  the  succeeding  cases  to  whlclf  we 
have  referred  have  been  hitherto  misunder- 
stood, we  desire  now,  for  the  sake  of  cer- 
tain^, to  lay  down  the  rule  that,  where 
land  Is  sold  under  a  time  contract  calling  for 
payment  by  installments,  and  every  Install- 
ment has  been  paid  except  the  last  one,  tbe 
vendOT  may,  if  be  act  witb  reasonable  prompt- 
ness, dedare  a  forfeiture,  unless  by  tbe  terms 
of  tbe  contract  be  has  agreed  to  perfonn 
some  act  necessary  to  the  complete  pcatorm- 
ance  of  his  agreement,  as,  for  Instance,  the 
giving  of  mn  abstract  or  the  tenda  of  a 
deed.  In  which  event  bis  power  to  forf^t  de- 
pends upon  his  offer  and  ability  to  perform; 
for,  as  this  court  has  said,  his  doty  to  raider 
performance  depends  upon,  and  is  concurrent 
with,  tbe  duty  of  tbe  vendee  to  meet  the 
final  payment" 

In  Tacoma  Water  Supply  Ck>.  t.  Dnmer- 
muthf  SI  Wash.  609,  99  Pac.  741,  we  said: 
"Aft»  the  respondents  acquired  tbeir  deed 
from  the  state,  their  obligation  to  convey 
and  tbe  obligation  on  the  part  of  the  par- 
chaser  to  pay  the  purchase  price  became  mn- 
tnalt  concnrrrat,  and  dependent,  and  neither 
party  could  thereafter  pot  the  other  in  de- 
fault or  claim  a  forfeiture  without  first  ten- 
dering performance  on  his  part;  and  this, 
whether  the  omtract  contained  a  forfeiture 


dauae  or  not  Mudgett  v.  Clay,  6  Wash. 
103, 81  Pac.  424;  Underwood  T.  Tew,  T  Wksh. 
297,  34  Pac.  1100;  Stein  t.  Waddell,  37 
Wash.  634,  80  Pac.  184;  MeUck  v.  Cross,  62 
N.  J.  By.  546,  51  AtL  16;  2  WarveUe.  Veo- 
don,  p.  824.  Under  the  above  authorities, 
the  respondents  could  only  claim  a  forfeiture 
and  pat  the  appellant  In  default  by  tendering 
a  deed  and  demanding  payment  of  the  pur- 
chase price.  •  •  ♦ "  The  contract  In  thla 
case  contained  no  forfeiture  clause.  Five 
thousand  twenty  dollars,  a  substantial  sum, 
had  been  paid  on  the  purchase  price  of 
the  land.  It  would  seem  equitable  that  some 
notice  should  be  given  to  the  vendee  by  the 
vendor  before  he  would  be  permitted  to  for- 
feit the  contract  and  keep  tbe  land  and  mon- 
ey too,  when  there  was  no  provision  In  the 
contract  that  time  was  of  the  ess^ce  of  it 
The  contract  provided  that  the  vendor  would 
"convey  and  assure  to  the  party  of  the  sec- 
ond part  In  tee  simj^e,  clear  of  all  incum- 
brances whatever,"  the  reel  property.  It  ap- 
pean  that  the  property  was  at  that  time  and 
ever  since  has  been  incumbered  by  a  mort- 
gage. The  defendants  therefore  have  not 
been  in  position  to  tender  the  deed  they  had 
agreed  to  give. 

It  Is  argued  t^^  appellants  Uiat,  "uten  a 
vendee  delays  In  cunplettog  a  contract  in 
order  that  he  may  specolats  npcm  the  cliane- 
es  of  business  proving  to  be  an  advantageous 
bargain,  or  that  through  rise  In  value  or  oth- 
er changes  of  circamstances  his  gain  may  be 
assured,  and  then  when  be  is  thus  certain 
It  will  be  a  fortunate  specolatliMi,  oSten  to 
perform  and  saes  to  compel  a  conveyance  by 
the  vendor,  a  court  of  equity  will  refose  to 
grant  him  tbe  remedy  even  tbooi^  he  may 
have  at  an  earlier  day  paid  a  part  ot  the 
purchase  price."  1?bls  la  not  an  inflexible 
nde.  It  appllea,  of  eoiuse,  where  the  equi- 
ties of  the  case  demand  Its  application,  and 
where  tbe  vendor  himself  has  not  been  at 
fault  But  U  tbe  TOidor,  by  agreement 
or  inaction  acqulesoee  In  deli^,  or  Is  attempt- 
ing himself  to  take  advantage  of  the  asms 
dreumstances,  it  is  plain  tbe  rule  would  not 
ai^.  In  Oonnor  t.  Glapp,  42  Wash.  6^ 
85  Pac.  842,  we  said:  '^!he  respmidrate  com- 
plain that  the  property  has  increased  in  val- 
ue, and  that  the  appdlant  is  only  seddng 
to  take  advantage  of  said  increase.  Undonbt- 
edly  this  drcnmstanoe  is  a  source  of  mnch 
litigation;  but  we  migbt  well  ask.  Are  not 
the  respondents  prompted  by  the  same  motive 
in  their  delSenseT  Had  tbe  value  of  this 
property  decreased  btiow  the  amount  due  <m 
the  bond  fOr  a  deed,  would  the  respondcaitB 
be  now  resisting  spedflc  performanceT  Ur. 
Hathaway  testified  that  he  was  perfectly 
wiUlng  to  comply  with  the  oontraet  after  tbe 
date  when  tbe  last  payment  became  doe,  but 
a  few  months  later  when  tbe  value  began 
to  increase  rapidly  he  was  not  willing'  to  do 
so.  In  short,  when  he  might  have  repudiated 
the  contract  stmply  because  the  paynwnt  was 
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not  mad*  on  tlm  Iw  neglected  to  do  ao,  bat 
after  Talnee  begas  to  Increaae  he  xetnaed  to 
perfomt  The  reaatm  la  ohrloiu. 

It  la  alao  argued  that  the  contract  H  void 
because  it  waa  aaalgned  to  a  corporatkm  not 
authorised  to  do  boaineea  In  ttale  atate,  and 
becaoM  the  plain  tiff  ia  not  the  real  party  In 
inteteat  and  thertfore  not  entitled  to  main- 
tain this  action.  There  la  no  ■bowing  upon 
the  record  to  JnatUf  either  of  theee  conten- 
tlona. 

We  are  aatladed  from  the  whole  record  the 
Jndgnunt  iboidd  be  affirmed.  It  la  ao  <»• 
dered. 

.  DUNBAR,  0.  and  PARKER  and  FUIi- 
LBBTON,  JJ.,  eoncnr. 


RnCKBB  BBO&,  Inc.,  at  aL  T.  CITT  OF 

BTEBETT  et  aL 
(Supreme  Court  of  WasUngton.   Dec  28, 

Municipal  GoBFoaAnoNB  (|i  488,  488*}— Lo- 
cal  lUFBOTEMBHTS—AaaaSBlCEnTS  —  Objbo- 

Under  Rem.  '&  Bal.  Code,  I  75S2,  author- 
bins  objections  to  local  improvement  aeseii- 
ments,  and  ander  section  ^GSS,  making  an  as- 
Bessment  condasire  upon  parties  not  appeal- 
ing, with  certain  exceptions,  plaintiffs  faaTfng 
failed  to  object  to  as  assessment  before  the 
council,  and  hating  failed  to  appeal  from  a 
confirmation  of  the  asseBsment,  waived  an  ob- 
jection that  the  assessment  exceeds  the  60  per 
cent,  limit  prescribed  hj  the  city  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent.  Dig.  H  U47-llfi2i  Dee. 
DigHi  488;  48a*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  Gonnty;  W.  W.  Blade, 
Judge. 

Action  b7  Buctcer  Bros..  Incorporated, 
and  others  against  the  City  of  Everett  and 
others.  Judgment  dismissing  the  suit,  and 
plalntUCs  appeaL  Affirmed. 

Coleman,  Fogarty  di  Anderaon,  for  ap- 
pellants. Benj.  W.  Sherwood  and  Ralph  G. 
Bell,  for  respondents. 

PABKEB,  J.  This  action  waa  commoiced 
by  summons  and  complaint  In  the  superior 
court  for  Snohomish  county,  seeking  a  decree 
annulling  a  local  Improvement  assessment 
which  had  theretofore  been  made  and  con- 
firmed by  the  dty  council  of  the  city  of 
Everett  From  a  Judgmoit  ^nwrniaaing  the 
action,  the  plaintiffs  have  appealed  to  this 
court 

The  facta  shown  by  the  record  before  us 
which  we  r^rd  as  determinatlTe  of  the 
rlghta  of  the  iMirtlea  are  not  controverted, 
and  may  be  aununarlzed  as  follows:  In  the 
spring  of  1906,  the  authorities  ef  the  city 
instituted  iffoceedloga  looking  to  the  Im- 
provonents  of  certain  streets  therein  at  the 
expense  of  the  property  to  be  benefited. 


These  proceedlngB  raanlted  In  tba  creatloB  of 
a  local  ImpToraneDt  dlatxlet,  the  constnio- 
tlon  of  the  improvement  Uie  aasessment  ot 
the  cost  thweof  against  the  property  benefit- 
ed, and  the  confirmation  of  that  asaeasment 
tba  £117  ooundl.  None  of  the  property 
owsem  objected  to  the  assessment  prior  to 
or  when  it  was  before  the  council  for  con- 
firmation; nor  did  any  ofi  the  property 
owners  ai^ieal  to  the  snperlw  court  from  the 
ctmflrmation  by  the  council.  The  cost  of  the 
improvement  was  considerably  more  than 
50  vex  cent  of  the  total  aaseeaed  valuttlmi  of 
the  lota  and  lands  ocmtatned  in  ttie  asBess* 
ment  district,  as  that  valuation  appeared 
upim  the  asBeasment  rolls  of  the  county, 
made  Cor  gesMBnl  taxation.  No  petitlMi  of 
tbe  propwty  owners  vwi  filed  with  the  dty 
authorities,  giving  their  cmaent  to  an  aaseas- 
ment  to  pay  the  costs  of  the  Improvement  in 
an  amount  exceeding  60  pw  cent  of  the  value 
of  the  property  ot  the  dlatrict  u  find  by  Ita 
assessment  tor  general  taxation.  The  im- 
provement was  aothorlMd  by  an  ordinance 
of  the  dty  conndl,  passed  by  a  twiMUxOi 
Toto  of  all  the  membm  tberaof. 

No  contention  Is  made  here  requiring  our 
notice,  save  that,  in  tiie  miUdng  4tf  tiie  as- 
sesamwtt  in  a  tot^  snm  ezceedtog  00  per 
cent  ot  the  aascssed  value  ot  the  property 
for  general  taxatlm,  the  dty  council  exceed- 
ed Its  JarlBdlction  to  the  otteat  that  the  aa- 
seesmoit  la  not  mdarad -valid  by  Its  oon- 
flrmation,  notwithstanding  that  no  objections 
were  then  made  thereto,  nor  any  appeal  tak- 
en therefrom  to  the  anperior  court  No  oth- 
er irregnlarity  in  the  procaedlpgi,  not  any 
want  of  notice  to  the  propwty  owners  pro- 
vided by  ordinance  or  diartw.  Is  claimed  by 
appellants.  Neither  la  It  daimed  t^t  thwe 
is  any  want  of  due  process  ct  law  in  the 
notice  so  provided  for,  glTlng  the  propor^ 
owner  a  hearing  iq>on  the  conflnnaUon  of  the 
assessment  Neither  la  it  ccmtvided  that  the 
property  is  not  benefited  to  the  amount  of 
the  aasessment 

BfVerctt  bdng  a  dty  of  the  first  dass,  and 
having  power  under  the  state  Constitution  to 
frame  and  adopt  Its  own  chartw,  haa  therein 
provided.  In  subdivision  2,  S  138,  relating  to 
the  power  of  local  assessment  as  follows: 
"The  dty  council  shall  have  full  authority 
to  consider  all  matters  in  relation  to  such 
proposed  Improvement,  and  may  authorize 
the  same  by  ordinance  or  refuse  it  In  Its  dis- 
cretion; provided,  that  unless  the  petition 
for  saU  improvement  shall  be  aigned  by 
three-fourths  of  the  property  to  be  assessed 
therefor  and  specifies  a  greater  percentage 
than  fifty  per  cent,  the  dty  council,  or  board 
of  public  works  shall  not  have  authority  to 
further  proceed  In  the  matter  of  such  Im- 
provement whenever  the  cost  of  any  such 
Improvement  or  work  ordered  to  be  done  by 
the  dty  coundl  and  chargeable  as  a  lien 
against  the  property  specially  benefited  wltb- 


*Eto  other  esses  see  eeme  topic  and  seoUon  NUUBBR  1b  Dec.  Dig.  *  An.  Dig.  Key  No.  SerlM  A  Bep'r  Indusi 
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In  raeh  asaenmaat  distrlet  aball  «tcedd  fifty 
per  cent  of  thh  total  assessed  valuation  of 
the  lotB  or  partelB  trf  land  contained  In  gach 
aflsessment  district  as  tba  same  aiq)earB  upon 
the  last  annual  aaseasment  roll,  matfe  Cor  the 
levylni  of  taxes  fbr  nranldpal  purposes.  In 
which  ease  such  Improrement  Shan  not  be 
granted  nnless  the  same  be  so  modified  that 
the  cost  thereof  shall  not  exceed  sndi  fifty 
per  cent  of  the  aforesaid  valuation.  Said 
limit  of  fifty  per  cent,  however,  may  be  ex- 
tended when  any  tmproremoit  shall  be  pe- 
titioned for  by  tbo  owners  of  three-fourths  of 
the  property  to  be  assessed  for  said  proposed 
improTMurait,  and  wlm  such  petition  spec- 
ifies not  to  exceed  a  certain  higher  perc«at- 
age."  TbSa  snbdlTlston  also  givea  the  coun- 
cil the  power  to  construct  local  ImproTements 
at  the  cost  of  the  property  benefited  thereby, 
without  petition  of  tlie  property  owner,  with 
this  restrlctiini:  "Provided,  that  unless  a 
petition  as  hereinbefore  prescribed  be  pre- 
sented, sncb  Improvement  shall  not  be  or- 
dered except  by  ordinance  passed  the  at- 
flrmattve  vote  of  two-thirds  of  all  the  mem- 
bers of  the  dty  oouncD.**  The  charter  also 
provides  for  notice  to  property  ownm  of  a 
Iwarlng  before  the  council,  when  the  roll  is 
before  it  for  confirmation.  No  question  Is 
raised,  however,  touching  the  regularity  of 
this  step  in  ttie  proceedings,  as  we  have  al- 
ready noticed. 

We  are  now  confronted  with  the  question, 
What  Is  the  eflFlMt  of  the  confirmation  of  this 
assessmeot  up<m  the  rights  at  appellants  for 
whldi  they  are  here-  contending?  Was  that 
confirmation' a  final  adjudication,  at  against 
the  contentions  whltA  the  apptflants  are 
here  making;  or  is  the  power  of  the  council 
so  drcnmscribed  by  the  diarter  provisions 
abovft  quoted  that  we  must  hold  the  assess- 
ment beyond  Che  50  per  emt  limit  to  Involve 
a  question  of  jurisdiction,  whitAi  cannot  be 
foreclosed  Mialnst  the  pn^erty  owners  by 
the  confirmation  tlie  assessment?  There 
is  langu^  In  the  charter  whidi,  at  least  in- 
fwentlally,  indicates  that  In  wder  to  avail 
themselTes  of  this  infirmity  in  the  assess- 
ment, the  property  ownen  must  object  to  the 
assessment  iqion  the  hmiing  before  the  ooun- 
dl.  However  that  may  be,  there  are  certain 
prorlslonB  of  our  statute  law,  providing  for 
the  oonflnnatton  of  assessments  fOr  local  Im- 
proveniwits  by  the  council,  and  for  a  review 
of  such  confirmation  In  the  courts  at  the  In- 
stance of  the  property  owners,  which  seem 
to  fnlly  axmnr  our  inquiry.  Section  7S^, 
ReuL  &  BaL  Oode,  relating  to  local  Improve- 
ment assessments  by  ctttos  of  Qie  first  class, ; 
provides:  ''Wheneva  any  assessment  roll  fOr 
local  Improvements  shall  have  been  prepared 
as  provided  law,  charter  or  ordinance  of 
any  city  of  the  first  class,  and  sudi  assess* 
moit  roll  shall  have  been  amfirmed  by  the 
council  or  l^cislative  body  of  sncb  dty,  after 
due  and  proper  notice  to  the  property  owner, 
as  provided  by  law,  charter  or  ordinance,  so 
that  said  owners  of  propnty  may  have  a  rea- 


tonaUe  opportonl^  to  object  to  or  vrotest 
aiialnst  any  amt—nimt,  tbe  regularity,  and 
correctness  <a  the  proceedings  to  order  said 
Improvwent^  and  tie  regularity,  valtdity  and 
correctness  of  said  asseesment  eftnnot  Hi  any 
manner  be  cmtttited  or  questioned  In  Any 
-proceeding  whatsoeter  by  any  persoo  not 
filing  written  objections  to  such  mU,  prior 
to  the  same  betng  confirmed.  As  afbnasakt 
and  at  such  time  or  times  as  may  be  vn- 
scribed  by  diartw  or  ordinance.  Upon  any 
objections  bdng  filed  as  aforesaid,  the  council 
or  oUier  legislative  body,  at  the  time  set  for 
hearing  objections  to  the  confirmation  of  said 
roll,  or  at  snCh  time  as  said  hearing  may  be 
adjourned  to,  shall  have  power  to  correct; 
revise,  change  or  modify  such  roll,  or  any 
inrt  tbereof,  and  to  set  aside  sudi  roll  and 
order  that  said  assessment  be  made  de  novo^ 
as  to  such  body  shall  appear  equitable  and 
Just,  and  dhall  confirm  tlie  same,  as  corrected, 
by  resolution  or  ordinance,  in  conformity 
with  the  diarter  of  sudi  d^.  All  objections 
shall  state  dearly  tfie  grounds  of  objection, 
and  objections  to  such  assessment  roll  or  to 
the  assessment  proceedings  not  made  before 
such  conndl,  or  other  legislative  body,  as 
aforesaid,  dun  be  conduslvdy  presumed  to 
have  been  waived."  SectUm  "nfSS,  Btm.  ft 
Bal.  Code,  declares  the  effect  <tf  the  conflrma- 
tlon  by  the  council  as  follows:  "Ofhe  action 
of  the  council  or  other  legislative  body, 
herdnbefore  mentioned  in  confirming  sndi 
asBessment  roll  shall  be  conclusive  In  all 
things  upon  all  parties  not  appealing  there- 
from in  the  manner  and  within  the  time  here- 
inbefore mentioned,  and  no  proceeding  of  any 
kind  shall  be  commenced  or  prosecuted  fOr 
the  purpose  of  dsfeatlnK  tit  contesting  any 
such  assessment  m  the  sale  of  any  property 
to  pay  such  assessment  or  the  foreclosure  of 
Any  Hen  herdn  provided  for :  Provided,  tUa 
sedlon  sliall  not  be  constmed  as  prohibiting 
the  bringing  of  injunction  proceedings  to  prfr 
vent  the  sale  of  any  real  estate  upon  the 
grounds:  (1)  That  the  property  about  to  be 
sold  does  not  Appear  upon  the  assessment 
roll,  and  (2)  that  said  asseetaient  has  been 
paid."  Then  follow  provisions  enabling  tbe 
property  owners  to  have  the  omflnnation  re- 
viewed in  the  courts  by  direct  apiieal  from 
the  action  of  the  coundL  All  of  these  stat- 
utory provisions  were  In  existence  when  tbe 
city  of  Everett  framed  and  adopted  Its  char- 
ter, under  which  this  Improvement  and  as- 
sessment were  made.  This  may  account  for 
the  lack  of  spedfic  languid  tn  the  charter, 
declaring  the  dfect  of  the  confirmation  of 
the  assessment  roll  by  the  couudL  It  wUl 
be  noticed  that  by  the  express  tettak  Cf  see* 
tlon  7032  the  **reffVlarl1t.  vatiattv,  And  oor- 
rectneu**  of  the  assessment  hte  to  be  chal- 
lenged only  as  therein  provided,  and  by  ttie 
li^ress  terms  of  section  7838  the  assessment 
becottefe  "concItMfw  Ht  all  IMh^  oB 
partin  Hot  appoattm^  therefrom,"  except  in 
the  two  partlculkri  mentioni^  MGh  which 
we  are  not  here  conoemei  It  seuba  to  u 
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tb*t  tbU  UliKnaKe  ia  amply  6>itapreli6DalT0 
to  render  nnaTaUIng,  aOtdr  dsnflrmatlon  atid 
faildre  to  appeal  th^^rom,  an  objection  up- 
on fiie  gnmnd  tliat  the  aBBenment  exceed* 
'  the  SO  per  cent  charter  nmlt  This  objec- 
tioilt  in  ite  la«t  Analysis,  la  only  an  objection 
to  Uie  anionnt  of  the  assessment,  and  doea 
not  go  to  the  power  of  the  city  to  make  the 
Improremesit  and  to  aaseea  the  property  to 
aome  extent  to  pay  the  eoat  thereof.  These 
Btatotory  provislona  are  fully  as  comprehen- 
alve  as  those  of  the  same  character  found  In 
the  reasseaament  law  of  1893,  p.  228,  |  6  (sec- 
tion 7898.  Rem.  &  Hal.  Code),  which  this 
court  has  repeatedly  held  preclude  a  review 
of  the  Bssecsment,  save  by  objections  thereto 
before  the  conndt  and  appeal  therefrom  to 
the  courts.  Among  the  early  expressions  of 
this  court  so  holding  Is  one,  found  in  Turn- 
water  T.  Pix,  18  Wash.  163,  SI  Pac.  353,  aa 
follows:  "No  reason  Is  suggested  why  re- 
spondent did  not  appear  and  make  his  objec- 
tion before  the  town  council.  That  body  had 
Jurisdiction  of  the  dnbject-matter,  and  was 
clothed  with  power  to  arrive  at  a  correct  de- 
termination. It  was  the  tribunal  appointed 
by  the  law  for  the  correction  of  any  mistakes 
or  irregularities.  Parties  Interested  cannot 
be  permitted  to  disregard  the  opportunities 
so  afforded  for  a  bearing,  and  to  select  a 
forum  of  tbelr  own  choosing.  They  must 
make  their  objections  seasonably,  before  the 
tribunal  which  the  law  appoints  for  that  pur- 
pose, and,  falling  to  do  so,  cannot  tb^after 
be  heard  to  complain."  f  his  view  has  been 
adhered  to  In  the  following  dedslona:  Kew 
Whatcom  t.  BelUngham  Bay  Imp.  Co.,  18 
Wash.  181.  ei  Pac.  SW;  Northwesttertt,  etc., 
Bank  v.  Spokane,  18  Wash.  456,  Bl  Pac.  1070 ; 
Annie  Wright  Seminary  v.  Tacoma,  2S  Wash. 
100,  62  Pac.  444;  McNamee  t.  Ta<wma,  24 
Wash.  801,  64  Pac  791 ;  Toung  t.  Tacoma, 
81  Wash.  153,  Tl  Pac.  742 ;  Ferry  v.  Tacoma. 
84  Wash.  652,  76  Pac.  277;  Alexander  v. 
Tacoma,  35  Wash.  366,  77  Pac.  686. 

NoW  let  us  assume,  for  argument's  sake, 
that  none  of  the  objections  to  the  Assessments 
involved  In  these  cases  were  of  so  serious  a 
nature  as  that  made  against  this  assessment 
Whatever  may  he  said  of  this  excessive  as- 
sessment the  requli^meht  that  it  shall  not 
exceed  BO  per  cent,  of  the  assessed  valuation 
of  the  property  fbr  general  t&xatlon  exists 
only  because  it  is  contained  In  the  charter. 
There  Is  no  constitutional  limit  of  this  natuPe 
to  loati  assessment  taxation.  Hehce  the  Ia4r- 
maklng  power  could  have  left  the  amount  en- 
tlrdy  without  limit  of  ttla  nature,  or  could 
havie  fixed  any  limit  deemed  expedient  The 
same  power— that  is,  th6  charter  or  stat- 
ute making  powet^-conW  provide  that  thb 
qriestloD  of  th^  AtaAiunt  of  the  aSsessnient 
shall  become  eoncltislve  Against  tb6  piuperty 
owneM,  opon  th*  aecM<)n  of  the  city  council 
cotalllniUnx  tb^  asMessment,  «he&  socb  Atel- 


Blon  Is  rendered  upon  notice  to  the  pn^wr^ 
owners,  adiouutlhg  to  Sa»  ptoeeM  tt  law. 
A  requirement  of  the  law  to  be  observed  In 
levying  a  tax  by  taxing  officers,  whidi  re- 
quirement oondd  have  been  dispensed  with  by 
the  law  in  the  first  instance,  can  become  con- 
elusive,  as  to  its  observance,  against  the  prop- 
erty owner  by  the  law  awarding  him  a  hear- 
ing thereon.  That  is  what  has  been  done  by 
these  statntea,  which  declare  the  effect  of 
the  decision  upon  such  hearing  in  such  com- 
prehensive Mhgaage  as  to  rtoder  finally  ad- 
judicated against  appellants  the  objections 
now  made  against  this  assessment  This  la, 
in  snbstance,  the  theory  upon  which  tax 
deeds  may  be  made  conclusive  evidence  of 
the  observance  of  requirements  In  the  tax 
proceeding  which  the  lawmaking  power  vdght 
have  dispensed  with  In  advance.  Bla&  on 
Tax  Title  (2d  Ed.)  S  4S2.  These  charter  and 
statutory  i>rovirions,  In  tfect.  say  that  tha 
assessment  dumld  not  exceed  60  p«r  cent 
of  the  assessed  ralxm  €t  the  property  ft»r 
general  taxation,  but,  ff  the  assessment  be 
not  objected  to  on  that  account  upon  the  con- 
finnattcai  hearing,  audi  objectlmi  is  there- 
after foredoBed,  and  the  validity  of  the  as- 
sessment rendmd  condnslTe  agalnat  the 
property  owner.  These  provbtons  leave  the 
property  owner  In  no  worse  situation  Iban 
as  If  they  bad  left  the  poww  of  assessment 
unlimited  In  the  first  Instance;  heaee,  while 
they  give  this  right  to  the  propwtr  owner, 
they  also  provide  a  method  by  which  it  may 
be  lost  for  want'of  objection  od  his  part 

In  Terry  v.  Tacoma.  84  Wash.  662.  606,  TO 
^c.  277,  thtte  Is  language  used,  relied  apon 
by  counsel  for  appellants,  which  mlj^t  be 
constmed  to  mean  that  this  court  was  of  the 
opinion  that  nnder  lio  circumstance  conld  an 
assessment  exceeding  the  60  per  cent  limit 
be  upheld,  even  after  confirmation.  That 
language,  however,  was  only  used  as  indica^ 
tng  the  gniraal  nature  of  the  charter  pl-ovl- 
Blon.  We  find  no  holding  tai  that  case  that 
such  an  objection  would  avail  the  property 
owner,  other  than  by  making  It  before  the 
council,  npon  confirmation  of  the  assessment, 
and  appealing  therefrom  to  the  courts.  That 
case  did  not  call  tot  a  discussion  of  the  ques- 
tion h^  Involved.  W«  are  of  the  opinion 
that  appellants  cannot  now  urge  against  this 
asBeesment  tlftir  claim  that  It  exceeds  the  CO 
per  cbnt  limit  prescribed  by  the  diarter, 
since  they  did  not  make  that  objection  before 
the  council ;  nor  ^Id  they  ai^>eal  from  the 
cfmncll'B  action,  confirming  the  assessment, 
to  the  courts.  That  tight  has  been  lost  to 
them  by  a  notice  and  proiceedlng  which  con- 
Btltnted  due  process  of  law. 

The  Judgment  Is  slllrmea 

DURBAR,  C.  J.,  and  MOUNT,  QOSO,  «ad 
FXJtHM&TOUt  JJi  coDCor* 
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(Supreme  Court  of  Washington.   Dee.  21, 
1911.) 

L  Appzax,  and  Ebbos  (I  1001*)— Retikw— 

TEBDICT— GOHOLUSIYIITEaS. 

A  verdict  based  npon  proper  inatmettona, 
and  anstained  by  anbstantial  evidence,  ia  con- 
clusive on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8922,  8928-8884;  Dec. 
Dig.  I  1001.*] 

2.  TazAL  (I  41*)— SEPAmAnoN  or  Witnesbbs 
—Judicial  DiscBETion. 

The  trial  court  did  not  abase  its  diacretion 
in  granting  plaintiEfg  request  (or  a  separation 
of  defendanra  witneaaea  at  the  close  of  plain- 
tiff's evidence,  where  the  court  Indicated  that, 
If  defendant  had  made  a  similar  request  aa  to 
idaintilTs  witnesses,  it  woold  have  been 
granted. 

[Ed.  Note.— For  other  caaea,  see  Trial  Cent 
Dig.  is  101-105;  Dec.  Dig.  |  41.*] 

8.  Trial  ({  13&*)— Paovincx  or  Jubt— Sur- 

VICIBNCT  OF  EVIDBHCE. 

A  motion  by  defendant  for  a  verdict  at 
the  close  of  all  ue  evidence  for  insnfficieiu^  of 
evidence  to  snstain  a  verdict  for  plaintiff  is 
properly  overruled,  where  there  is  competent 
and  sabatantlal  evidence  to  sostain  plaintiff's 
cause;  its  eredlUHty  and  soflMenor  oeing  tor 
the  Jury. 

[Ed.  Note.— For  other  caaea,  aee  Trial,  Gent 
^.^^S  332.  333,  338-341,  866;   Dec  Dig.  I 

4.  TBIAL    (I    296*)  —  iNBTBUCnOHS  —  Ebbob 
Cubed  bt  Otheb  iNSTBucnona. 

In  an  action  against  a  railroad  company 
for  ejecting  an  intoxicated  passenger,  instmc- 
tiona  that  m  estimating  any  damages  awarded 
him  the  Jury  could  consider  the  numiliation, 
etc,  to  bun,  and  that  if  defendant  wrongfully 
ejected  plaintiff,  he  waa  not  limited  in  his  re- 
covery to  the  actual  money  lost  by  him,  but 
could  recover  for  humiliation,  etc,  were  not 

Brejudidally  erroneous  as  authorising  recovery 
'  plaintiff  was  rightfully  ejected,  where  other 
iuBtructions  precluded  recovery  if  he  was  right- 
fully ejected^  except  as  to  damages  unneces- 
■aruy  inflicted. 

[Bd.  Note.— For  otiier  eases,  see  Trial,  Dec 
Dig.  I  29e.*l 

6.  Nbw  Tbiai.  (H  104.  100*)— ApPUOATioif— 

SUfiTIOIEKOT  —  NBWLT  DIBCOTEBBD  ETI- 
DCNCB— DeLIQENCE. 

A  railway  company  sued  (or  ejecting  a 
paaaenger  was  properly  denied  a  new  trial  on 
hearsay  groonds  that  two  absent  witneaaea 
would  give  certain  testimony,  where  their  affi- 
davits were  not  produced,  nor  even  the  affida- 
vits of  those  who  told  counael  the  pergons 
would  BO  te8ti&,  and  where  the  evidence  was 
merely  camulative. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Sl  218-220,  806-310;  Dec  Dig.  K 
104,  160T] 

6.  Afpui.  and  Ebbob  (|  02D*)-'BBTnw— 
Pbesuhftionb. 

On  appeal,  prejudice  of  tiw  trial  Judge 
cannot  be  presumed  on  mere  innuendo  baaed 
on  language  used  by  the  trial  Judge  in  a  n^Iing. 

[Ed.  Note.— For  other  eases,  see  Appeal  aud 
Error,  Dec  Dig.  |  926.*] 

7.  NlW  TbIAL  (I  140*)— aflBOOHOITOf  OV  JV- 

BOBS— BuBOEir  or  PBOor. 

The  burden  is  on  movant  for  a  new  trial 
to-sbow  misconduct  of  jorors. 

[Ed.  Note.— For  other  eases,  sea  New  Trial, 
Cent.  Dig.  H  284r^;  Dec  Dig.  1 14a*] 


8.  Nbw  Tbiai.  (|  62*)— MxscoHDnox  or  Ju- 
BOBS— Quotient  Vxbdictb. 

That  a  verdict  was  reached  by  the  quo- 
tient method  does  not  show  mlscondnct  of  the 
Jurors  warranting  a  new  trial,  m^lera  they 
agreed  in  advance  to  be  bound  by  It 

[Bd.  Note.— For  otiier  cases,  mo  New  Trial, 
Cent  Dig.  H  101-106;  Dm!.  Dig;  {  S2.*] 

9.  Nbw  Tbial  (f  143*)— MisconDuor  or  Ju- 
BOBs— Evidence. 

While  under  tiie  Washington  statute  a  ju* 
ror  may  impeach  bis  own  verdict  contrary  to 
the  usual  rule,  the  evidence  muat  be  complete 
and  certain. 

[Ed.  Note.— For  other  casea,  see  New  Trial, 
Cent  Dig.  «  290-206;  Dec  Dig.  1 143.*]  . 
la  Cabbibbb  ({  882*)  —  Pabsenoxbs  — Bno- 

noN— DAMAOB0— EXOESSIVBRBBB. 

Five  hundred  twen^-three  dollars  and 
nintr-three  cents  was  an  excessive  recovery  as 
to  the  ezcesB  over  $300  for  personal  injury  to 
a  railway  paBsenger  in  ejecting  him  from  a 
train,  where  his  pbysical  sufferug  was  alight 
he  did  not  consult  a  physidanf  and  his  actnal 
loss  did  not  exceed  $200. 

[Bd.  Note.— For  other  cases,  sea  Garriers, 
Dec  Dig.  I  882.*] 

Department  2.  Appeal  from  Snperlor  Court, 
anohomlsh  County;  W.  W.  Black.  Judge. 

Action  Evan  Wilea  against  the  North- 
ern Pacific  Bailway  Company.  Judgmat  (or 
plaintiff,  and  defendant  appeali.  Afflnned 
cmiditLonaUy. 

a  H.  Winders,  Tor  appellant.  U.  J.  lfo> 
Galnneas  and  Bobort  McMuri^iie,  for  re- 
spondent 

ELLIS,  J.  ActlM  to  reooTw  damages  toe 
an  alleged  wrongful  ejectmait  of  respondoit 
from  a  passenger  train  of  appellant  on  De- 
cember 1^  1909.  The  Jury  retuined  a  verdict 
In  respondent's  &vor  (or  $628.93.  Appel- 
lant's motion  tor  new  trial  was  oTwroled, 
and  a  Judgment  for  that  amount  was  entered 
against  the  appelant  From  that  Judgment 
this  appeal  was  prosecuted. 

[1]  It  is  conceded  that  the  respondent  was 
a  passenger  on  the  train  in  question,  and  had 
paid  his  fare  in  full  for  carriage  from  Sno- 
bomish  to  Maltby,  and  that  he  was  ejected 
from  the  train  by  the  conductor  and  brake- 
man  before  the  train  had  reached  Maltby. 
By  a  careful  examination  o(  the  evidoice,  we 
are  satisfied  that  on  every  other  material 
question  of  fact  there  was  a  substantial,  and 
in  the  main  a  sharp,  conflict  In  the  evidence. 
If,  therefore,  the  case  was  submitted  to  the 
jury  upon  proper  instnictlons,  the  verdict  Is 
conclusive  of  the  facts.  It  was  practically 
admitted  by  counsel  in  argument  that  there 
was  such  conflict  in  the  evidence  as  to  re- 
quire its  submission  to  the  Jury,  but  it  Is 
urged  that  the  appellant  did  not  have  a  fair 
trial  for  reasons  as  follows :  (1)  Error  of  the 
court  placing  appellant's  witnesses  und«  the 
rule  of  exclusion  after  reapondmf b  evidmce 
In  chief  was  In;  (2)  error  in  doiylng  appel- 
lant's challenge,  to  the  snffldettcy  of  the  evi- 
dence; (8)  wror  In  giving  certain  Instrao- 
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Uona  and  In  refudng  to  gin  otben  reqneit- 
ed;  (4)  «rror  In  oTerrnUng  appdlul^  n» 
tlon  for  a  new  trial. 

[2]  1.  Counsel  contends  that  the  trial  conrt 
abused  Its  discretion  In  permitting  attorn  er 
for  respondait  In  the  presence  of  the  Jury  to 
demand  that  "tlw  railroad's  witnesses  be  ex- 
cluded." The  record,  bowereTf  shows  tiiat 
the  request  was  not  couched  in  these  or  oth- 
er objectionable  terms.  It  waa  as  follows: 
"At  this  time  the  ttlalntUt  asks  that  the 
witnesses  for  the  defendant  be  put  under  the 
rule."  Tbe  reonest  was  granted*  and,  upon 
counsel  for  appeUant  objecting  to  the  order, 
■the  court  stated:  "I  have  made  it  my  unl- 
versa]  custom  to  wforce  the  rule  whenever 
asked."  The  court's  remark  Indicated  to 
the  Jury  that,  if  the  same  request  bad  been 
made  as  to  reqpondent*B  witnesses,  It  would 
have  been  granted.  The  placing  of  witnesses 
under  the  rule  Is  a  matter  within  the  dis- 
cretion of  the  trial  court  21  Bncy.  of  ¥1 
ft  Pr.  p.  888.  While  It  to  doubtless  the  better 
practice  not  to  «if<Hrce  the  rule  except  on 
seasonable  apiOlcation,  we  ouuot  say,  ih 
view  of  the  xeftson  given  bj  the  court,  that 
there  was  such  an  abuse  «f  discretion  as 
could  have  be«i  prejudicial  to  the  appellant. 

[>]  2.  When  an  of  the  evidence  was  la, 
the  aiqpellant  diaUenged  Its  sufficiency  to 
sustain  any  verdict  for  respondsnt  The  rule 
on  such  a  motlui  to  the  same  as  that  upon  a 
motion  for  nonsuit.  Where  there  to  oon^ 
tent  and  substantial  evidence  to  sustain  the 
platntUTs  causey  Its  aredlblllty  and  suffidaicy 
are  for  the  Jury.  The  motltm  was  prop^Iy 
denied.  Spokane  A  Idaho  L.  Co.  v.  Loy,  21 
Wash.  601-414,  68  Pac.  672.  60  Pac.  1119; 
Brookman  v.  State  Ins.  Oo.  of  Oregon,  18 
Wash.  30^  61  Pac.  896;  Binear  v.  Sklnnu, 
20  Wash.  641,  66  Pac.  24;  38  Cyc.  p.  1666 
et  seq. 

[4]  S.  The  evidence  was  sharply  conflicting 
as  to  whether  or  not  the  respondent  was  of- 
fensively drunk,  and  as  to  whether  prior  to 
the  ejection  he  used  profane  and  obscene 
language;  thus  forf^tlng  hto  rights  as  a  pas- 
senger. It  was  also  in  direct  omfllet  as  to 
whether  he  was  ejected  In  a  swamp  where 
the  water  came  up  to  the  railroad  track,  so 
that  he  either  fell  or  was  thrown  Into  water 
about  six  feet  deep,  or  whether  the  expulsion 
took  place  at  a  point  known  as  Fiddler's 
Bluff,  where  the  ground  was  dry.  The  ap- 
pellant urged  that  the  Instmctlons  contain 
fatal  error  as  to  the  elements  of  damage  In 
view  of  this  evidence.  Since  the  instructions 
must  be  construed  together  In  order  to  de- 
termine their  reasonable  effect,  we  quote 
from  those  applicable  to  this  phase  of  the 
case  rather  fully,  lettering  them  for  conven- 
ience, as  follows: 

(a)  "While  the  railroad  company  has  a 
right  to  eject  Intoxicated,  boisterous,  or  dis- 
orderly persons  from  Its  train,  such  eJectiOD 
must  be  done  in  a  reasonable  manner,  at  a 
propw  time  and  place,  and  considering  hto 


condition,  without  exposing  him  to  harm  or 
imperiling  his  life,  and.  If  you  should  find 
from  the  evidence  In  this  case  that  at  the 
ipoiat  where  the  plaintiff  was  ejects  from 
the  train  of  the  defendant,  If  he  was  ejected, 
the  ground  was  submerged  with  flood  waters, 
and  that  plaintiff  was  thrown  by  defendant 
Into  water  approximately  six  feet  in  depth, 
then  I  instruct  you  that  the  plaintiff,  wheth- 
er wrongfully  ejected  or  not,  la  entitled  to 
recover  whatever  damages  he  may  have  sus- 
tained by  reason  of  having  been  thrown  into 
the  water,  It  he  was  thrown  into  the  water, 
by  the  agents  of  the  defoidant" 

(b)  "You  are  further  instructed  that  if  you 
find,  under  the  instmctlons  heretofore  given 
you,  that  the  idalntlff  was  guilty  of  such 
disorderly  and  lawless  behavior,  upon  the 
car  in  which  he  was  traveling,  as  to  Justify 
the  conductor  in  ejecting  him,  and  that  ha 
was  ejected  at  a  xtlac^  although  away  from 
a  station,  vhere  heconld  reasonably  take  care 
of  himself,  that  then  the  defendant  company 
would  not  be  Uable  to  him  for  any  Injuries 
that  he  sustained  at  any  snfasequent  time  en- 
deavoring to  reach  hto  point  of  destination 
or  In  attempting  to  return  to  Snohomish." 

(c)  "The  Instmctloua  given  to  Qia  Jury  are 
and  constitute  one  connected  body  and  eerles, 
and  should  be  so  r^arded  and  treated  by 
the  Jury;  that  to  to  say,  you  should  apply 
them  as  a  whole  to  the  facts— tlut  to,  con- 
sider all  of  the  Instructions  together  as 
th^  may  relate  to  the  facts  as  shown  by  the 
evidence." 

(d)  "If  yon  should  And,  under  the  evldoice 
and  the  rules  of  law  gXvvn  to  you,  that  the 
plaintiff  to  oitltled  to  ncover.  It  will  be 
your  duty  to  assess  the  amount  of  damages 
which,  In  your  Judgment,  he  should  recover. 
In  estimating  thto  amount  you  may  take  into 
consideration  any  expenses  actually  Incurred, 
the  loss  of  time  occasioned  by  the  Immediate 
effect  of  the  Injuries,  and  the  physical  and 
mental  suff^lng  caused  by  the  injuries.  You 
may,  in  thto  respect,  consider  what.  If  auy, 
compensation  shall  be  allowed  to  the  plain- 
tiff for  the  humiliation,  shame  and  disgrace 
from  having  been  ejected  from  the  train  of 
the  defendant  if  such  was  done." 

(e)  "The  court  instructs  the  Jury  that  If 
they  find  from  the  evidence  that  the  defend- 
ant carrier  was  guilty  of  wrongfully  eject- 
ing the  plaintiff  from  its  train  of  cars  that 
the  plaintiff  is  not  limited  in  his  recovery 
to  the  actual  money  lost  by  him  by  reason 
of  such  ejection  but  he  may  recover  damages 
for  the  humiliation  and  mental  suffering 
which  such  ejectment  may  have  caused  him." 

The  appellant  contends  that  the  last  two 
of  the  instructions  above  quoted  authorized 
the  Jury  to  allow  compensation  for  respond- 
ent's humiliation,  shame,  and  disgrace  even 
if  be  was  rightfully  ejected  from  the  train. 
We  cannot  so  read  them  in  connection  with 
the  context  The  flrst  quoted  instruction, 
"a,"  by  a  fair  interpretetlon,  limits  the  re- 
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C0T«17  In  caM  of  rlghtftl  ejection  to  #taftt- 
erer  Mmatei  he  eustfilned  by  reason  of  hkt- 
Ing  been  thrown  into  the  water.  Hbla  U 
eBpedally  apparent  when  read  in  connection 
with  Instruction  lettered  "b,"  which  plainly 
eliminates  every  injnry  consequent  upon  a 
rightful  ejection,  saTlnc  only  by  Implication 
such  as  may  have  been  unnecessarily  inflict- 
ed at  the  time.  The  last  quoted  inatmctlon, 
**e,''  refers  only  to  ft  wrongful  ejection,  and 
cannot  by  any  reasonable  construction  be  ap- 
plied to  anything  else.  Inatmctlon  "d"  is 
manifestly  Intended  to  corer  the  matter  of 
damages  generally  without  segr^tion  as  to 
rlghtfid  vk  wronfftul  «]ection.  It  doses  with 
faulty  langndge  in  not  limiting  recovery  for 
hnmilifltion  to  a  wrongful  ejection  onty,  bat 
it  was  Hot  reasonably  caleolatod  to  mislead 
the  Jury  in  view  of  Uie  two  InstrurtionB, 
'*tr  and  "B,"  which  separtitely  ttated  cor- 
rectly the  elements  of  dAmagu  In  cast  ot 
ri^tfnl  and  wrongful  ejection,  eUmtnattng 
the  element  of  humiliation  In  the  one  cas^ 
and  Indudlnc  It  In  tiie  other,  jtoreover. 
In  instruction  **c"  the  conrt  warned  the  Jury- 
men against  laying  stress  upon  isolated  tn> 
stmctlons,  and  cautioned  them  to  condld^r 
an  of  the  Instructions  together  as  they  may 
relate  to  the  facts.  This  court  has  often 
held  that,  though  segregated  Instmctlont  or 
parts  of  instructions  whm  standing  alone 
may  liot  correctly  state  the  law  as  applied 
to  the  evidence  they  will  not  be  held  ground 
for  reversal  where  the  inatructlods  taken  as 
a  whole  do  correctly  apply  the  law  to  the 
evidence.  Seattle  Gas,  etc.,  Co.  v.  Seattle, 
6  Wash.  101,  32  Pac.  1058 ;  Roberts  v.  Port 
Blakely  Mm  Co.,  30  Wash.  26,  70  Fac.  Ill; 
Wolf  -4.  fifemrich  feros.  Brewing  Co.,  28 
Wash.  187,  68  Pac.  440.  In  Ohelchl  t.  North- 
ern Fac.  R.  Co.,  118  Pac.  OlO,  decided  No- 
vember 28,  1911,  the  appellant  here  as  re- 
Bpondent  thete  successfully  invoked  thl^r  rule 
where  the  languflge  complained  of  if  read 
alone  was  positively  erroneous  as  appliM  to 
the  evidence.  In  other  instmctloni  given 
the  court  fairly  rang  the  changes,  reputing 
again  and  again  that  a  rullway  company 
"has  a  right,"  and  *^it  la  Its  duty  towards 
the  public,"  and  "ft  is  a  duty  which  the  law 
Imposes,"  and  "a  duty  owing  to  the  other 
passengers"  to  expel  il  disorderly  passenger, 
and  even  to  eject  iilm  In  anticipation  of  dis- 
order without  waiting  for  any  overt  act 
The  Jury  wai  told  not  to  weigh  with  too 
great  nicety  the  degree  of  force  applied, 
and  that.  If  the  plaintiff  was  conducing  hlin- 
self  In  a  disorderly  manner,  the  conductor 
had  the  right  to  eject  him  at  any  reasonably 
safe  place  using  only  such  force  as  was  rea- 
sonably n&cesdary.  In  flit^  of  thfese  lilstmis 
tlons  6ncl  those  qnotfed.  It  U  fliailifeflt  that 
the  error  complained  of  conld  not  have  been 
prejudicial.  We  bav^  eiamlned  the  Instruc- 
tions requested  i>f  the  ftppellani  the  refusal 
to  give  Which  Is  assigned  as  error.  W6  And 
tittat  ttaS  dt  Ib^  itiik  actually  glr%a  tty  the 


court  {bee  quoted  instroetlott  *V*)>  ud  tibe 
VtUers  Oo  tit  in  Correct  #ert  wtt^  coreted 
by  the  Instructions  given. 

[1]  4.  The  affidavit  of  coonsel  for  appellant 
tn  support  of  the  motion  for  new  trial  sutes» 
on  hearsay  in  each  instance,  that  two  womco 
who  were  in  the  car  will  testify  to  the  re- 
spondent's having  used  boisterous  lanpiMO 
before  bis  exptiUion,  and  that  be  was  ejected 
at  Fiddler's  BMff.  Their  Affidavits  were  not 
produced,  nor  etm  the  affidavits  of  the  per> 
sons  who  told  eonnsd  the  women  would  ao 
testify.  Tbore  was  no  sofflclatt  sbowlDg  of 
diligence  to  secure  this  evUmoe  at  the  trial, 
tnd.  In  any  event,  th*  prolteed  eridenoe 
would  be  mwely  cumulatlTe. 

{I]  The  ^Udavlts  also  advert  to  what  aeana 
to  have  beOL  a  rather  earnest  argument  be- 
tween court  and  counsel  on  appellant's  chal- 
lenge to  the  evidence.  record  shows 
that  this  was  not  In  flie  presence  of  the  Jniy, 
bat  It  la  argued  that  cwtalu  lango^  used 
by  the  conrt  Indicatee  prejudice  whldi  b 
some  manner  may  have  reached  the  Jury.  W» 
ckn  assume  nothing  of  this  hhid  tm  mere  In- 
ilnaido  or  snspldeB  of  connstf.  No  anch 
Mas  Is  dlscemable  elttier  tn  the  eonrt's  In- 
itroctlons  or  tti  his  mllngs  on  admlnlon  of 
evidence.  If  we  eerioueiy  entertain  a  show- 
ing of  this  kind,  we  would  spend  mttch  of  our 
time  trying  courts  rather  than  causes. 

U't]  The  affidavits  of  two  Jurors  were  pro- 
duced, me  stating  generally  that  the  verdict 
was  arrived  at  by  eUance  and  lot  without 
any  spedflcaUon  as  to  wliat  was  bone^  ttie 
other  statblg  "that  said  verdict  was  drrtved 
at  by  lot  and  chAnce,  and  that  the  several 
sums  of  money  Were  voted  by  said  Jury,  and 
then,  by  process  of  dlvUlOn  of  the  several 
^ums  so  pot  down  by  the  said  ili embers  of  the 
Jury  by  the  mathematical  process  the  said 
sum  of  $523.93.  the  said  verdict,  was  arrived 
ai"  There  was  no  statement  that  the  Jorors 
hild  agreed  in  advance  tb  abide  by  the  re^t 
t^uch  ah  agreemerit  U  the  very  essence  of  the 
misconduct  charged.  The  burden  of  showing 
all  the  essentiil  elements  Of  the  mlscondnet 
chdrged  was  upbn  the  appellant  This  court 
has  Often  held  that  the  taking  of  a  quotient 
Is  not  in  Itself  misconduct  unless  It  apt>ear8 
that  the  Jury  had  agreed  in  advauce  to  be 
bound  by  It,  even  thongh  the  veMlct  retttrlted 
be  exactly  or  nfearly  the  anlount  of  the  qto- 
ti^nt  Stanley  V.  Stanley,  32  Wash.  489,  73 
Pac.  S96;  Conover  v.  Neher-Ross  Co.,  88 
Wash.  172,  80  Pac.  281,  107  Am.  St  Rep. 
841;  Bell  v.  Butler,  34  Wash.  131,  7fi  Pic. 
130;  Watson  v.  Reed,  15  Wash.  440,  46  Pac 
647,  55  Am.  St  Rep.  899. 

[t]  In  most  Jutlsdlctlonfl  a  Juror  will  not 
be  permitted  to  impeach  bis  own  verdict,  and. 
while  It  is  permitted  by  statute  In  Ods  state. 
Such  an  Impeachment  must  be  complete  And 
cohveyed  In  no  uncertain  tenhs. 

[101  It  IS  also  conttaded  thdt  the  iuOgment 
ts  excessive,  and  nnder  evidtaee  wh  fiilnk 
this  contention  well  ftnmOell  Be^itonaent^ 
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testiraoii7  shows  tluit  aB  a  result  of  b«lng 
tlirowD  Into  tbe  vater  ud  tbe  oxposure 
theieafter  he  anffeted  from  rheumatlBai  tor 
about  tvo  months.  It  la  manifest,  boTerer, 
that  his  Indl^Kwltlon  waa  sUsbt.  He  did  not 
deem  It  neceasary  to  consult  a  physician,  hat 
41d  take  some  medi<dne  and  a  number  of 
Turkish  baths.  He  testified  that  his  actual 
«zpeDse8  were  about  93S,  anf  that  whm  at 
work  he  had  been  earning  about  f4  a  day. 
His  loss  of  time  and  actual  expenses  could 
not  mu<di  exceed  $aoe.  It  seems  plain  that 
the  Jury  was  Influenced  by  pas^on  or  preju- 
dice. nnd«-  the  erldenee,  we  think  that  $300 
would  be  an  ample  recovery. 

The  cause  la  remanded,  with  direction  to 
vacate  the  Judgm«it  on  retom  of  the  ronlt- 
tttur,  and,  if  respondent  wlthlu  20  days  in 
writing  remit  from  the  verdict  the  sum  of 
9228.93,  the  court  shall  enter  Judgment  for 
9300.  Otherwise  a  new  trial  ^haU  be  grant- 
ed. 

Tbe  an>ellant  wlU  recover  Its  costs  in  this 
court 

0DNBAB.  O.  J.,  and  GROW  and  OHAD- 
WIOK,  JJ.(  omcur. 


TITUS  T.  TITU8. 

(Snpreoie  Court  of  Washiagtoo.   Dee.  22, 

19U.) 

1.  BVIDBBO  <|  897*)— Pabox.  Evidbkoe  At- 
ncTiNo  Wbitiro— Adhisbibilitt. 

Parol  eTideuce  to  inadmiasible  to  vary, 
contradict,  or  explain  tbe  terms  of  a  written 
contract,  subject  to  exceptions,  isclading  cue 
which  permits  parol  eviaeoce  to  explain  in- 
terlineations ana  material  alterations,  made  be- 
fore its  execution. 

[Ed.  Note.— For  other  cases,  see  Brldence, 
Cent.  Dig.  SI  17Q6-176&;  Dec  Dig.  f  897.*] 

2.  Husband  ahtd  Win  {%  270*)— Sbpabatios 

AOBXEHSNlM^ONBTBUCnON. 

A  separation  agreement  reqalring  the 
husband  to  pay  to  the  wife  |76  montbv  for 
40  months  for  the  anpport,  maintenance,  and 
education  of  his  children,  on  condition  that 
tbey  l>e  kept  in  achool  and  contlnae  their  ed- 
ucation daring  that  period,  entitled  her  to  the 
fttn  sum,  though  tbe  cblldren  graduated  from 
their  respective  colleges  before  oxidation  of 

[Bd.  Note.— For  other  cases,  see  Hnsband 
and  Wife,  Gent.  Dig.  ff  10B4.  iQB6-1080;  Dee. 
Dig.  I  279.*] 

Deinrtment2.  A|ipeal  Crom  Soperlw  Oourt, 
Whitman  Oonnty;  Thomas  IfeHl.  Judge. 

Action  It7  Ellen  Tltns  against  F.  L.  Titus. 
Judgmmt  fAr  plainttff,  and  defiendant  ap* 
peals.  AfBrawO.  ' 

Uerritt,  Oswald  ft  Merritt,  for  appellant 
John  M.  Oleagom  tfnA  Joseph  F.  Morton,  for 
respondent 

MORRIS,  J.  On  June  21,  1904.  the  parties 
bweto  war*  husband  and  wife.  Differences 
having  adsm  botweeo  them  on  account  of 

•VQtetker 


which  th^y  sought  to  9eTff  fUl  conjugal  re* 
latlona,  they  entered  into  a  cpntract  in  ^t- 
tlement  of  all  their  property  rights.  They 
had  two  children.  Stanley  H.,  then  20  y^rs 
of  agft,  and  Marguerite  B..  then  18  yo^rs  of 
age,  who  were  then  attending  fcbooi  at  Wnsfa- 
IngtQn,  D.  C.  These  childraa  were  to  be 
left  in  the  custody  of  the  mptfaer,  and  it 
was  desired  to  provide  for  their  education 
and  maintenance.  For  this  purpose  a  etipu- 
latlOD  was  inserted  In  the  contract  as  fol- 
lows: "It  is  further  stipulated  and  agreed 
that  said  party  of  the  first  part  shall  pay 
to  said  party  of  the  second  part  the  sum  of 
ITS  on  the  Ist  day  of  Augtist,  1904,  and  on 
tbe  1st  day  of  each  succeeding  month  there- 
after for  a  period  of  tlu-ee  years  and  four 
months,  to  be  used  for  tbe  support,  main- 
tenance, and  education  of  Stanley  H.  Titus 
and  Bfarguerite  B.  Titus,  said  sum  to  be 
paid  upon  thd  condition  that  said  children 
be  kept  In  school  and  contUine  their  educa- 
tion during  said  period,  and  in  the  event 
of  either  of  said  children  falling  to  continue 
their  attendance  at  school  said  payment  shall 
biaoonu,  after  such  dlsoointinuanc^  937Ji0  per 
month,  and  in  the  event  that  both  of  said 
children  should  discontinue  their  attendance 
at  school  said  payment  shall  cease."  As 
originally  prepared,  the  contract  provided 
these  payments  should  commence  on  the  1st 
day  of  October,  1904,  and  continue  for  three 
years.  Respondent  objected  to  signing  the 
contract  as  thus  rea^ng,  contending  that 
the  agreement  between  herself  and  appellant 
was  that  she  should  receive  $3,000,  while  the 
contract  as  prejuired  only  provided  for  a 
payment  of  |2,700.  Appellant,  on  bfllng  In- 
terrogated by  his  attorney  as  to  this  under- 
standing, replied,  "Give  it  to  her,"  and  ac- 
cordingly, to  save  drawing  up  a  new  con- 
tract, it  was  thought  stifficioit  to  effect  tbe 
cliange  by  crossing  out  the  word  "October" 
and  inserting  the  word  "August,"  and  inter- 
lining after  tlie  words  "tliree  years"  the 
words  "and  four  montlis,"  aa  a  payment  of 
$76  per  month  for  three  years  and  four 
montlis  would  aggregate  the  sum  of  $3,000. 
Tbe  ctdldrwi  continued  in  school  until  their 
graduation  in  June,  1907.  Appellant  contin- 
ued his  payments  of  $7S  per  month  until  he 
had  paid  $2,700,  when  he  ceased.  Respond- 
mt  subsequently  brought  this  action  to  re- 
cover the  balance  of  $300,  and  having  so 
recovered  appellant  brings  the  Judgment  here 
for  review. 

[f]  The  defense  was  that  the  contract  only 
provided  for  the  monthly  payments  while  the 
children  were  attending  school,  and  that, 
having  finished  their  attendance,  appellant 
was  thereby  absolved  from  malthig  further 
payiqents ;  reqxindent's  contention  being  that 
tbe  contract  called  tor  a  payment  of  $3,000, 
provided  the  children  remained  in  sdu>ol 
until  their  education  was  completed.  The 
main  contoitlon  of  error  Is  that  evident^  of 
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the  ctmTenatlaa  «0  to  tlie  purpoM  and  ef- 
fect of  the  contract  was  inadmlBslble.  Or- 
dinarily ntSi  a  cmtentlon  would  be  veil 
fonnded,  aa  It  la  now  too  late  to  deny  the 
role  that  parol  evldoice  la  not  admissible 
to  vary,  contradict  or  ezpla^ii  the  terms  of 
a  written  contract  SnA  role,  bowever,  has 
its  llmitatkms  and  exceptions,  as  well  •stab' 
llshed  aa  the  rule  Itself,  and  one  of  these  ez- 
cqitlons  Is  that  parol  evidoice  Is  admissible 
to  explain  interlineations  and  material  alter- 
^ons  in  a  written  contract  when  made  prior 
to  Us  execntlon.  Lasting  t.  Jamee,  lOT  GaL 
348.  40  Pac.  634;  Crawford  t.  Brady,  36 
Ga.  184;  Bowe  t.  Dotterer,  80  Oa.  60,  4  S.  B. 
263;  Johnson  t.  Pollock,  68  lU.  181;  NeU  t. 
Case,  26  Kan.  SIQ,  87  Am.  B«p.  269;  Bem- 
Btedn  T.  Blcks,  20  Ia.  Ann.  409.  It  was  there- 
fore not  error  to  admit  erldence  of  the  pur- 
pose of  the  alterati<m  of  '*October"  to  "Aa- 
ffust"  and  the  Interlineation  and  addition  of 
the  words  **and  four  monUu." 

D]  It  would  avail  appellant  nothing  If 
sodi  rale  were  not  applicable  here*  as  the 
intopretatlon  of  the  contract,  when  plain 
and  nnamblgnons,  being  a  qvestlon  of  law 
for  the  determination  of  the  court,  the  same 
result  would  follow,  aa  this  contract  wboi 
carefully  read,  can  haTe  but  one  meaning. 
Its  evident  purpose  and  consideration  was 
the  education  of  these  two  children.  For 
that  purpose  $3,000  was  to  be  paid  to  re- 
spondent at  the  rate  of  $76  per  month.  The 
only  limitation  upon  this  payment  was  the 
"chUdm  ftiflliv  to  contlnoe  th^  attmdauce 
at  school,"  as  It  Is  expressed  in  one  Instance; 
in  the  otber,  the  "children  should  dlseontinoe 
their  attendance  at  sdiool.**  These  words  of 
limitation  must  be  read  in  the  light  of  the 
evident  purpose  and  consideration  of  the 
contract  to  provide  an  education  for  the  chil- 
dren, and  to  continue  to  so  provide  until  that 
educatl(»i  was  finished.  The  limitation  or 
proviso  was  evldoitly  Intended  to  take  effect 
In  case  the  mother  should  withdraw  the  Chll* 
dresL  from  sdiool  before  their  education  as 
thai  planned  should  be  finished.  Tta  maaey 
was  for  the  boi^t  of  the  children,  to  be 
Bpokt  in  tb^  educatton  and  maintenance 
while  at  school.  Should  the  mother  fall  in 
carrying  out  Oils  consideration  as  then  plan- 
ned, she  could  not  have  this  mon^  to  devote 
to  her  own  use.  A  child'a  education  does  not 
ftdl,  neither  does  It  discontinue,  when  that 
education  is  finished  and  completed,  so  far 
aa  attendance  at  school  is  a  part  of  that  edu- 
cation. When  tills  boy  and  girl  graduated 
from  their  respective  collies,  tbeir  education 
was  finished,  within  the  meaning  of  the  con- 
tract and  ttte  mother  was  entitled  to  the 
money  the  father  agreed  to  pay  for  that  pur- 
pose. There  had  been  neltbw  failure  nor 
dlBContinnance  which  he  had  sought  to  guard 
agtdnst  in  the  contract.  It  would  be  folly 
to  assert  that  the  meaning  of  the  contract 
was  that  the  mother  was  to  continue  the 


<dilldr«ai  at  sduol  until  December  lat  follow- 
ing their  gradnattoi,  In  order  to  be  eotltled 
to  the  ISAloa  The  father  knew  as  weU  as 
did  the  mother  tliat  the  sdhocd  year  would 
end  not  later  than  JTunc^  and  tSiat  in  June, 
1007,  the  education  of  tlieae  children,  provid- 
ed they  were  kept  in  adiool  and  maintained 
their  standing^  would  be  fully  complied; 
and  he  must  be  held  to  have  contracted  to 
pay  the  $3,000  with  knowledge  ot  audi  fact 
So  that  whatever  oMutmctlOB  be  placed  up- 
on the  contract  as  to  Its  ambiguity,  the  result 
is  the  same,  and  api>tilant  haa  ao  just  cause 
for  complaint 
Judgment  affirmed. 

DUKBAB,  a  J.,  and  OEIADWIOB;  ELLIS, 
and  OBOW,  JJ.,  concur. 


FABWBLL  et  al.  t.  BRISSON  et  at 

(Suprene  Court  of  Washington.   Dec  20, 

1911.) 

1.  Watebs  and  Wateb  CouBsas  (1 16*)— Wa- 
laa  BiaHxa— AovEBSK  Ubeb. 

That  defendant  during  his  occupancy  of 
lands  and  for.  more  than  10  jears  before  the 
commencement  of  the  sait  nas  under  claim 
of  right  and  in  good  faith  diverted  and  used 
for  irrigation  and  domestic  purposes  all  the 
waters  flowing  la  a  stream  at  the  point  of  in- 
take as  used  1^  Urn  during  the  Irrigation  pe- 
riod when  water  has  been  low  In  the  stream, 
and  that  inch  diversion  hai  at  all  times  been 
contitiaoaB,  open,  and  notorioos  and  adverse 
to  plalntin,  shows  acqolrition  by  defendant  of 
rights      adverse  user. 

[Ed.  Note^For  other  casei^  see  Waters  and 
Water  Courses,  Cent  Dig.  |  7;  Dsa  Dig.  I 
16.*] 

2.  Watxbs  and  Wateb  Ooubbes  (|  83*)— Wa- 

TIB  RlQBTS— ADJXTDICATIOII. 

A  finding  that  plaintiffs  have  received  at 
dD  times  a  reasonable  portion  ot  the  water  of 
tlie  stream  Is  an  adjodicatkin  of  the  riparian 
rights  between  the  parties,  and  that  defend- 
ants have  not  interfered  with  plaintiffs*  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
^^er  Courses,  Cent  Dig.  |S  23-28;  Dec  Dig. 

8.  Watbbb  Ann  Watib  Oouans  (i  83*)— Wa- 
teb RlOHTS— DaXEBUIHATIOIT. 

In  determioing  Irrintioo  water  rights,  the 
coort  was  not  necessarily  bound  to  apportion 
a  certain  amount  of  water  per  acre,  alnee 
sDch  rights  were  Iwsed  upon  reasonable  use. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Gent  Dig.  H  23^;  Dee.  IMg. 
i  33.«3 

Department  1.  Appeal  from  Superior  Court 
Chelan  County;  Wm.  A.  Qrlmshaw,  Judge. 

Action  by  Oeotge  H.  Farwdl  and  othen 
agalnat  George  Brlsson  and  others.  Decree 
for  defendants,  and  plaintlfb  appeaL  Af- 
firmed. 

John  EL  Porter  and  Henry  Grass,  for  az^- 
lantB.  W.  O.  Parr,  Parr  &  Hubbard,  and 
Reeves,  OroUard  &  Beeves,  for  respondents. 

MOUNT,  J.  FlalntUts  brooi  ^t  tMa  actkm 
for  the  purpose  of  determining  the  rights  of 
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riparian  clalmaiits  to  the  waters  of  a  certain 
creek  known  In  the  record  as  Canyon  No.  3 
creek.  All  pereoiui  owning  lands  along  tbla 
cre^  were  made  partlee.  Certain  parties  ap- 
peared and  contested  tbe  claims  of  the  plain- 
tiffs. Upon  a  trial  of  tbe  cause  the  conrt 
condQded  that  the  use  of  the  waters  of  the 
creek  "bj  the  aboTe^ianied  defendants  as  ri- 
parian owners  has  not  been  unreaaonaUe  nor 
in  excess  of  their  reasonable  rights  as  sudi 
riparian  owners,  and  that  plalntUb  haT«  re- 
ceived at  all  times  a  reasonable  proportion 
of  the  waters  of  said  stream."  A  decree  was 
accordingly  entered  In  favor  of  defendants. 
The  plaintiffs  bare  ai^aled. 

[1]  Several  assignments  of  error  are  made, 
but  the  only  contention  of  tbe  plaintiffs  is 
that  the  court  erred  in  not  apportioning  the 
water  of  the  creek  to  the  riparian  owners 
according  to  the  number  of  acres  of  land 
riparian  to  the  stream.  It  appears  that  this 
cre^  risee  in  the  mountains  In  Chelan  coun- 
ty, and  flows  in  an  easterly  direction  about 
12  miles  to  the  Columbia  river.  The  stream 
is  a  small  one,  and,  except  in  the  early 
spring  when  the  snows  are  melting,  the  wa- 
ter does  not  have  a  continuous  flow  upon  the 
surface  of  its  bed,  but  In  places  sinks  and 
again  rises  to  the  surface  In  Its  progress. 
The  foothiUs  on  each  side  of  the  stream  rise 
rather  abruptly.  The  stream  Is  small  and 
narrow,  and  the  lands  upon  Its  banks  are 
known  as  "bench  lands."  The  lands  of  the 
respective  partlee  to  the  suit  are  located 
along  the  stream  from  its  source  toward  Its 
month,  In  the  following  order:  (1)  Defend- 
ants Martin's  land;  (2)  defendants  TtOir 
ner's  land;  (3)  defendants  Brlsson's  land; 
(4)  plaintiffs  Farwell'B  and  Underwood's  land; 
(6)  defendants  Dorman's  land  (the  Dormans 
made  default) ;  <6>  plaintiff  Farwell's  land, 
tt  appears  that  in  the  year  1906  the  plaintiff 
Farwell  brought  an  action  against  these  same 
defendants  and  others,  claiming  40  Inches  of 
water  from  said  creek,  and  seeking  to  enjoin 
the  defendants  in  that  action  from  interfer- 
ing with  his  use  of  that  amounf  of  water. 
In  that  action  tbe  court  denied  his  claim  to 
40  Inches,  but  found  that  he  was  entitled  to 
9  Inches  of  water,  and  entered  a  decree  ac- 
cordingly. No  appeal  was  prosecuted,  and 
the  Judgment  became  flnaL  The  appellant 
Farwell  In  this  action  is  apparently  claiming 
an  additional  amount  of  water  by  reason  of 
his  alleged  riparian  rights.  On  the  trial  the 
court  in  this  case  found  as  follows:  "That 
the  defendant  Brlsson  at  all  times  since  his 
occupancy  of  tbe  lantto  now  held  by  him  in 
section  13,  township  22  north,  of  range  10. 
and  for  more  than  10  yean  prior  to  the 
conmienc^ent  of  this  action,  has  claimed  the 
right  to,  and  has  in  good  faith  diverted  and 
used  for  irrigation  and  domestic  purposes, 
all  the  waters  flowing  in  said  stream  at  the 
point  of  intake  as  used  hy  him  daring  tlie 
Irrigation  period  wImb  water  bu  besn  low 
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in  said  stream.  That  as  disclosed  by  the 
evidence,  at  such  times  when  he  would  be 
using  all  the  surface  flow  In  said  creek  by 
diversion  at  bis  Intake,  there  wbuld  be  about 
twice  as  much  water  flowing  In  the  creA 
bed  a  short  space  below  his  point  of  diver- 
sion as  would  be  flowing  therein  at  the  point 
of  snch  diversion,  so  that  Brlsson's  use  of 
the  water  during  such  periods  allowed  him 
approximately  one-third  of  the  total  flow  of 
said  creek  above  the  point  of  diversion  of 
plaintiffs  FarwelL  That  such  diversion  by 
defendant  Brlsson,  has  at  all  tlmee  been  con- 
tlnaous,  open,  notorious,  and  under  claim  of 
right  adversely  to  the  plaintUfs  and  to  all 
the  world,  and  has  been  made  at  times  when 
the  plaintiffs  were  deeirous  of  Irrigating 
their  said  lands,  and  were  demanding  said 
waters  for  use  In  the  Irrigation  thereof. 
That  said  use  by  defendant  Brlsson  was  by 
diversion  at  a  point  on  said  stream  which  is 
above  the  lands,  or  any  of  the  lands,  of 
plaintiffs,  and  snch  use  deprived  said  plaln- 
Utta  of  water  which  would  otherwise  have 
flowed  down  to  tbe  lands  of  plaintiffs  and 
been  there  applied  to  Irrigation,  stock,  and 
domestic  use.  That  as  between  the  defend- 
ants Brlsson  and  the  owners  and  occupants 
of  the  tract  known  herein  as  the  'Under- 
wood tract,'  the  diversion  and  use  by  said 
defendants  Brlsson  has  been  in  all  things 
and  at  all  times  under  the  same  claim  of 
right  for  tlie  same  length  of  time  and  with 
the  same  effect  as  to  derivation  of  water 
for  use  upon  the  said  Underwood  tract  as 
Is  set  forth  in  finding  flftew,  first  above." 
The  evidence  Is  sufficient  to  sustain  these 
findings.  It  Is  apparent,  therefore,  that, 
whatever  riparian  rights  the  appellants  may 
have  had  at  one  time  In  the  water  which 
had  been  continuously  used  by  the  defendant 
Brlsson,  such  rUsbt  has  be^  lost  by  advise 
user  for  tbe  statutory  time  (Mascm  v.  Tear- 
wood.  68  Wash.  276, 108  Pac.  608,  80  L.  R.  A 
[N.  S.]  1168).  even  though  there  wu  no  ad- 
judication of  snch  rights  In  the  former  ac- 
tion. 

[2]  It  is  dear,  however,  that  ttie  riparian 
rights  of  plalnOBb  were  adjudicated  In  this 
action,  for  the  court  concluded  that  *'plaln- 
tlffs  liiiTe  received  at  all  times  a  reasonable 
portion  of  the  water  of  said  stream."  This 
was  dorly  an  adjudication  of  the  riparian 
rights,  and  also  that  defendants  had  not  In- 
terfered with  the  plaintiffs'  rights. 

[I]  Tbe  court  was  not  necessarily  bound  to 
apporUon  a  certain  amount  of  water  per  acre 
of  land  In  order  to  determine  the  r^ttrlan 
rights,  for  sndi  riglite  are  based  upon  rea- 
sonable use.  80  Am.  ft  Etaf.  Bn<7>  X<aw  (2d 
Ed.)  p.  8fi6. 

Judgment  afllrmed. 

DUNBAB,  C  3^  and  PARKBBi  FULLER- 
TON,  and  GOSB,  JJ^  ooneiir^ 
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BAIJ)Wm  T.  MIIiLS. 

(Snpreme  Coart  of  WaBbiDgtoa.    Dec.  20, 
1911.) 

1.  AlTOBHET  AND  CliBNT  ^  141^}— GoUFUT- 
flAXKUl— BEABOKABLX  Fees. 

A  cbarce  of  $376  for  making  ap  tbe  i«- 
mei  Id  a  Blmple  ejectment  salt  ii  not  a  rea- 
aoDable  charge. 

[Ed.  Note.— For  other  ease*,  lee  Attorney 
and  CUent,  Dec.  Dig.  {  141.t] 

2.  ArroBmr  akd  Cliknt  (|  141*)— Cohfbn- 

UTZOV— BXASONABLK  FEB8. 

A  charge  by  an  attorney  of  |75  for  writ- 
ing a  few  letters  concerning  the  price  of  a 
Jack  is  not  a  reaaonable  fee. 

[Ed.  Note.— For  otber  cases,  see  Attorney 
and  CUent,  Dec.  Dig.  {  141.*] 

i.  AnOBNBT  AND  CUENT  ({  141*)— COKPEN- 

UTioN— Bbasonable  Fees. 

A  chacge  of  fSOO  a  year  for  general  legal 
•ervlces,  so  mystical  and  Indefinite  that  they 
•cannot  be  itemized,  is  not  a  reasonable  fee. 

[Eld.  Note.— For  other  cases,  see  Attorney 
and  Client,  Dec  Dig.  {  141.*] 

Department  2.  Appeal  from  Superior 
Court,  Asotlii  Connty;  Cbester  F.  IflUer, 
Judge. 

Action  by  a  H.  Baldwin  against  B.  F. 
Mills.  Judgment  tat  plaintiff.  Defendant 
appeala.  Berersed,  and  new  trial  ordered. 

Fr«d  B.  Helwig  aoA  Wred  B.  Bntler,  for 
■appellant  Blmer  B.  Holi^  and  Ben  F. 
Tweedy,  for  respondent 

MORRIS,  J.  The  appellant  In  this  appeal 
aee^  a  review  of  a  Jndgment  against  blm 
for  attorney  fees  in  the  Bum  of  91r3T7.  No 
findings  of  fiict  were  made  by  tbe  trial  court, 
■except  In  so  far  as  tbe  court  Incorporated  In 
the  Judgment  a  general  finding  "that  the  al- 
legations in  tbe  complaint  are  true;  ttiat  all 
the  charges  made  against  the  defendants  are 
reasonable,"  except  one  for  $75,  which  Is  re- 
duced to  $26.  To  this  Judgment  general  and 
-special  exceptions  were  taken,  and  the  ques- 
tion now  before  us  Is  the  sufficiency  of  ttm 
■evidence  to  sustain  the  Judgment  Having 
read  the  evidence,  we  are  of  tbe  opinion  tliat 
the  exception  to  its  sufficiency  Is  well  taken, 
and  that  the  fees  allowed  by  the  <»urt  are 
excessive.  Two  of  the  cases  in  which  a  fee 
of  $60  each  was  charged  and  allowed  were 
cases  In  the  Justice  court,  one  for  wage?  and 
the  otber  on  an  account,  in  both  of  which  ap- 
pellant was  defendant  Another  was  for  rep- 
resenting appellant  In  three  criminal  cases 
In  the  same  court,  In  one  of  which  appellant 
was  charged  with  a  nuisance  for  throwing 
a  dead  horse  into  a  river;  appelant  subse- 
^inently  taking  the  horse  from  the  river  and 
burying  It  upon  learning  of  bis  violation  of 
the  law.  Fifty  dollars  was  charged  for  ap- 
pearing in  this  defense.  Tbe  other  two 
were  also  before  the  Justice,  in  which  appel- 
lant appeared  as  complaining  witness.  In 
charges  of  assault  and  battery,  having  bis 
tenant  arrested  In  one  case  and  tbe  wife  and 

«rerattsr 


daughter  of  tbe  tenant  In  another.  One  hun- 
dred and  fif^  doUars  waa  chargod  and  al- 
lowed for  appearing  on  b^ialf  of  the  state 
in  these  two  instances.  In  the  nuisance  case 
appellant  was  convicted  and  appealed  to  tbe 
superior  court,  where  be  was  acQuttted,  and 
was  charged  $100  In  that  court  Respondrait 
sat  by  the  side  of  appellant  while  he  was 
offering  final  proof  on  some,  land  he  had  tak- 
en up,  for  whtdi  $50-  was  charged.  He  also 
appeared  for  appellant  and  filed  a  demurrer 
in  an  action  brought  by  another  attorney 
for  tbe  recovery  of  fees  for  which  be  charged 
$76.  This  charge  the  court  below  reduced 
to  $25.  He  broiwht  an  action  in  ejectment 
against  a  tenant  which  had  proceeded  as  far 
as  making  up  the  issues,  when  be  withdrew, 
charging  $375.  Appelant  had  purchased  a 
Jack,  and  sought  to  obtain  a  reduction  in  the 
price  to  be  paid  on  account  of  some  alleged 
faults  In  tbe  animal.  Respondent  was  em- 
ployed and  wrote  some  letters  and  obtained 
a  reduction  in  the  price.  How  much  we  are 
unable  to  say.  Respondent  says  be  spent 
some  time  in  this  matter,  but  cannot  say  how 
many  letters  he  wrote.  Appellant  says  he 
wrote  two.  A  charge  of  was  made  for 
this  service.  A  genial  charge  of  $760  Is 
made  for  advice  during  the  years  1907,  1008, 
1900,  and  part  of  1910.  Respondent  Is  unable 
to  give  any  definite  testimony  as  to  the  ehar* 
acter  of  this  advice,  further  than  to  say  that 
appellant  kept  running  into  bis  office  and 
taking  up  his  time  with  ^  lot  of  Immaterial 
matters  that  he  cannot  now  recall.  To  use 
bis  own  language,  these  matters  were  "all 
myths  and  nothing  to  them,"  and  to 
strengthen  his  case  he  says  he  had  to  spend 
a  great  deal  of  his  time  in  the  Supreme 
Court  library  at  Lewtston,  Idaho,  where  hs 
then  resided,  looking  up  tbe  law  on  tfafls* 
myths.  He  also  testifies  to  spending  much 
time  and  making  ezt^lve  briefs  In  |^«var- 
ing  for  trial  In  the  other  casM  retwred  ta 
From  the  nature  of  the  legal  questions  tn* 
volved  In  those  matters,  we  fail  to  appreciate 
tbe  necessity  tm  extensive  briefing. 

[1.  2.  n  It  may  be  that  there  are  caaas 
triable  before  a  Jostloe  of  tbe  peace  whoe  a 
fee  at  $60  would  not  be  excessive,  or  reine- 
sentiug  the  conqdalning  witness  vpon  a 
charge  of  asaault  and  tnttery  in  the  same 
court  might  make  a  charge  of  $60  reason- 
able; but  from  what  we  can  gathn  from  the 
record  as  to  the  cases  here  Involved  in  that 
court  the  char^  were  excessive  and  exorU- 
tant  Neither  can  we  agree  that  to  charge 
$876  to  make  up  the  Issues  in  a  simple  eject* 
ment  suit  is  a  reasonable  fee.  Nor  to  cba^ 
$75  for  writing  a  few  letters  concerning  tlie 
price  of  a  Jack.  Nor  $200  a  year  for  general 
legal  services  so  mystical  and  indefinite  tlut 
they  cannot  be  itemised.  Inasmuch  as  a  new 
trial  Is  to  be  ordered*  we  refrain  from  fur- 
tbw  com  ment  i^oa  tb»  evldneek  CKoevt  to 
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sar  that  it  does  not  sustain  the  Judgment. 
Neither  do  we  offer  suggestion  as  to  whether 
$420  which  respottdrat  admits  receiving  from 
appelant  la  a  sufficient  reoompoiBe  for  bis 
labors. 

The  judgment,  being  ezoesslre  and  not  sus- 
tained by  the  evidence,  Is  reversed,  and  a 
new  trial  ordered. 

DUNBAR,  C.  J.,  and  CHADWIOK,  ELLIS, 
and  GROW,  JJ.,  ctmcor. 


ALLEN  T.  6RANGBB  et  aL 
(Supreme  Court  of  Washington.   Jan.  4,  1012.) 

GOBPOBATIOITS    (|  82*)—  SUBBCBIPTION  CJON- 
TBAC^-CONSTBtJCTKlW  BY  PABTIES. 

Plaintiff  purcbaaed  stock  in  defendant 
company  and  gave  his  note  therefor,  due  in 
eight  months,  the  money  to  be  used  for  the 
ifUrchase,  development,  irrigatioD,  and  sale  of 
land,  and  the  company  agreed  to  pay  him  one- 
half  of  the  net  profits  derived  from  sale  of 
socb  lands,  payment  thereof  to  he  made  imme- 
diately on  the  receipt  of  the  Belling  price,  pro- 
vided the  plaintiff  "shaU  be  entitled  to  •  •  • 
the  net  profits  derived  by  such  company  only 
from  the  development  of  the  one  project" 
Before  the  note  was  due,  land  was  purchased, 
and,  without  having  been  developed,  was  sold 
at  a  profit,  by  consent  of  the  parties,  and 
plaintiff's  share  thereof  was  paid  to  blm,  and 
thereafter  the  company  purchased  another 
tract  of  land,  in  payment  for  which  plaintiff's 
renewal  note  was  indorsed  to  the  seller,  and 
this  land,  without  having  been  developed,  was 
also  sold  at  a  profit.  Held,  In  an  action  to  re- 
cover a  share  of  profits  on  the  sale  of  the  sec- 
ond tract  of  land,  that.  In  view  of  the  construc- 
tion placed  upon  it  by  the  parties,  the  contract 
provided  for  profits  only  from  the  first  sale; 
and  hence  that  plaintiff  could  not  recover. 

[Ed.  Note.— For  other  cases,  sea  Corpora- 
tions, Dec.  Dig.  i  82.«J 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;  O.  H.  Neal.  Judge. 

Action  by  W.  B.  Allen  against  H.  H.  Gran- 
ger and  others.  Judgment  for  plaintiff  as  to 
the  amount  of  a  t^der,  and  for  defendants 
on  the  cause  of  actiou,  and  plaintiff  appeals. 
Affirmed. 

A  H.  Kenyon,  for  appellant.  SCnritt, 
Oswald  Sc  Merrltt,  for  resiwndents. 

MOUNT.  J.  This  action  was  brought  by 
the  plaintiff  to  recover  one-half  of  the  prof- 
Its  derived  from  the  purc^se  and  sale  of 
two  tracts  of  land  by  the  defendants.  The 
defendants  conceded  that  plaintiff  was  enti- 
tled to  one-half  of  the  net  profits  of  the  pur- 
chase and  sale  of  the  first  tract  of  laud,  but 
denied  that  he  was  entitled  to  such  profits 
on  the  second  tract  The  case  was  tried  to 
the  court  without  a  jury,  and  findings  and 
a  Judgment  were  entered  In  favor  of  the 
defendants.    The  plaintiff  has  appealed. 

It  appears  that  all  of  the  parties  to  the 
action  were  stockholders  in  a  corporation 
known  as  the  Oranger  Under  Current  Water 
Motor  Company.    The  defaidants  Bolidted 


the  plaintiff  to  purchase  stock  In  that  com- 
pany, which  he  did  on  October  15,  1909.  un- 
der the  terms  of  a  written  contract  which, 
omitting  the  Immaterial  portions.  Is  as  fol- 
lows: "That  for  and  in  consideration  of  the 
purchase  of  five  thousand  shares  of  treas- 
ury stock  of  said  Oranger  Under  Current 
Water  Motor  Company  by  said  W.  B.  AIIbh, 
and  the  payment  to  said  company  of  five 
thousand  dollars  ($5,000)  for  such  stock,  the 
said  first  parties  agree  to  pay  to  said  W.  E. 
Allen,  as  hereinafter  specified,  a  sum  of 
money  equal  to  one-half  of  all  the  net  profits 
derived  by  said  company  from  the  use  of 
said  amount  of  five  thousand  dollars  ($5,000) 
In  the  purchase  of  lands  and  the  develop- 
ment of  the  same  through  the  construction 
and  installation  of  one  Granger  Under  Cur- 
rent Water  Motor;  such  lands  to  be  devel- 
oped as  an  irrigation  project  And  it  Is  far- 
ther agreed  between  the  parties  hereto  that 
said  Granger  Under  Current  Water  Motor 
Company  shall  use  said  five  thousand  dol- 
lars ($G,00(Q  luld  to  said  company  by  said 
W.  E.  Allen  for  the  purpose  of  the  purchase 
of  land  suitable,  for  IrrlgatltHi  by  one  Gran- 
ger Under  Current  Water  Motor.  The  con- 
struction and  In^Ilatlon  of  such  motor,  the 
{Krfection  of  snch  lands  for  sale  and  the 
necessary  expenses  of  such  purchase,  devel- 
opment, perfection  and  sale,  and  that  such 
lands  shall  be  so  Improved  and  sold  by  said 
company  within  such  reasonable  time  as  said 
company  can  procure  lands,  construct  and 
Imtall  such  motor,  prepare  the  land  ft>r  sale 
and  dlspwe  of  Oie  same.  Farther  it  la 
agreed  between  the  parties  hereto  that  the 
said  payment  by  said  H.  H.  Granger,  F.  V. 
Oranger  and  R.  M.  Dye,  of  an  amount  equal 
to  one-half  of  all  the  net  profits  derived  by 
said  Granger  Under  Current  Water  Motor 
Company  through  the  use  of  the  said  five 
thousand  dollars  ($5,000)  for  the  purchase  of 
lands  and  development  and  sale  of  the  same, 
aa  one  project,  as  above  specified  shall  be 
made  immediately  upon  the  receipt  of  the 
selling  price  of  such  lands  by  said  company. 
Provided,  that  said  W.  E.  AUen  shall  be 
entitled  to  such  extraordinary  apportionment 
of  the  net  profits  derived  by  said  company, 
only  from  the  development  of  the  one  project 
hereinbefore  deecrlbed,  and  provided  that 
there  shall  be  deducted  the  amount  of  the 
net  profits  of  such  company  to  which  the 
five  hundred  shares  of  treasury  stock  already 
sold  by  said  company  are  regularly  entitled 
before  the  payment  of  profits  to  said  W.  B. 
Allen." 

The  plaintiff  thereupon  gave  his  note  for 
$0,000,  due  in  eight  months,  to  the  company 
in  payment  of  the  stock.  He  was  thereupon 
elected  an  officer  of  the  company.  At  the 
time  the  note  was  given,  it  was  the  Inten- 
tion of  the  company  to  purchase  and  Irri- 
gate a  tract  of  land  and  sell  It  out  In  par- 
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ceUi  prior  to  the  time  the  note  matured.  A 
short  time  after  the  contract  was  entered 
Into,  the  company  used  the  note  In  the  pur- 
chase of  the  tract  of  land,  known  In  the  rec- 
ord as  the  Clark  tract,  for  an  agreed  price 
of  $2,500.  Thereafter  some  preliminary  steps 
were  taken  towards  Irrigating  the  land,  but 
before  any  of  these  improvements  had  been 
made  the  company,  by  consent  of  all  the 
parties,  sold  the  tract  for  $7,500,  and  thereby 
made  a  net  profit  of  $4,752.35,  The  plain- 
tiffs note  was  not  then  due,  and  was  not 
paid.  Shortly  after  this  sale,  the  company 
purchased  another  tract  of  land,  known  in 
the  record  as  the  Anderson  tract,  and  paid 
therefor  something  over  $11,000.  At  the  time 
of  this  transaction,  the  plaintiff  took  up  his 
note  to  the  company,  and  in  lieu  thereof 
executed  a  new  note  for  the  same  amount, 
which  was  indorsed  by  the  company  and  de- 
livered to  Uj.  Anderson  In  part  payment  of 
the  land  last  purchased.  The  company  held 
this  land  for  a  short  time,  but,  before  any- 
thing was  done  toward  Irrigating  it,  sold  the 
same  for  $20,000,  making  a  net  profit  of 
about  $8,824.  The  plaintiff  thereupon  de- 
manded payment  of  his  profit  upon  the  "first 
project,"  and  $1,064.80  was  paid  to  him.  He 
afterwards  demanded  one-half  of  the  profits 
of  both  sales.  This  was  refused,  and  he 
brought  this  action,  claiming  that  he  was 
entitled  to  one-half  of  the  profits  upon  both 
sales,  for  the  reason  that  the  first  venture 
was  not  carried  out,  and  that  the  second  was 
merely  a  substitution  for  the  first  After 
the  action  was  brought,  the  defendants  ten- 
dered to  the  plaintiff  the  balance  of  the  prof- 
its admitted  to  be  due  upon  the  sale  of  the 
first  property  purchased. 

The  controlling  question  In  tills  case  Is 
the  proper  meaning  of  the  contract  The 
contract  provides  that  the  money  paid  by  the 
plaintiff  shall  be  used  for  the  purchase,  de- 
velopment, and  sale  of  land;  that  the  de- 
fendants shall  pay  one-half  of  the  net  profits 
derived  from  the  sale  of  such  lands  as  "one 
project"  Paymwt  shall  be  made  immedi- 
ately upon  the  receipt  of  the  selling  price: 
'^Provided  the  said  W.  B.  Allen  shall  be  en- 
titled  to  •  *  •  tlie  net  profits  derlred  by 
said  company,  only  from  the  developmoit  of 
the  one  project  :**  that  Is,  the  sale  of  lands 
first  purchased  by  the  company.  The  de- 
fodants  conceded  this,  and  the  trial  court 
so  construed  the  contract  and  entered  a 
Judgment  In  hla  favor  for  the  amount  of  the 
tender,  with  costs  against  the  plaintiff.  We 
think  the  trial  court  was  clearly  right  It  Is 
tme  that  the  contract  also  provides  for  the 
use  ot  the  mon^  'In  the  pnrdiaee  of  lands 
and  tiie  development  of  the  same  through  the 
ccmatmctlon  and  installation  of  one  Granger 
Under  Current  Water  Motor;  such  lands  to 
be  developed  as  an  iRlgatton  project"  But 
It  Is  conceded  that  nether  of  these  tracts 
was  so  developed,  or  developed  at  all.  They 


were  both  sold  at  large  profits,  by  consent 
of  alt  the  parties,  before  any  development 
w&s  done  thereon.  The  parties  treated  each 
tract  as  developed,  and  sold  the  same  without 
the  development  contemplated  by  the  con- 
tract. Before  the  plaintiff  began  his  action, 
he  wrote  a  letter  to  Mr.  Granger,  demanding 
$1,700,  and  In  that  letter  said:  "Now,  this 
Is  asking  considerable,  but  It  is  the  only  way 
out  of  It  for  if  he  starts  action  in  order  to 
protect  himself,  I  will  have  to  start  action 
to  collect  one-lialf  the  net  profits  on  the  first 
deal  according  to  our  written  agreement" 
Thus  showing  that  up  to  that  time  the  plain- 
tiff treated  the  first  purchase  and  sale  as 
the  "first  deal"  or  the  "first  project,"  under 
the  contract  upon  which  he  was  entitled  to 
oue-half  of  the  net  profits.  If  the  plaintiff's 
construction  of  the  contract  Is  to  be  adopted, 
to  the  effect  that  the  first  purchase  and  sale 
was  not  the  "one  project,"  because  the  land 
was  not  developed  as  an  irrigation  project 
but  was  nevertheless  sold,  still  be  cannot 
recover  In  this  action,  because  neither  of  the 
projects  was  so  developed.  The  company 
simply  purchased  one  tract  of  land  and  sold 
it  at  a  profit  It  then  purchased  another 
tract  and  sold  that  also  at  a  profit  Neither 
tract  was  developed  as  an  irrigation  project 
Plaintiff  is  now  insisting,  however,  that  he 
Is  entitled  to  his  profits  upon  both  of  these 
tracts,  because  he  elects  to  treat  them  as  one 
developed  project  In  short  the  plaintiff  Is 
not  consistent  in  his  position.  He  must  ei- 
ther treat  the  first  sale  as  a  completed  proj- 
ect or  admit  that  the  company  has  not  yet 
purchased  and  developed  and  sold  the  tract 
upon  which  hla  profits  may  be  based.  We 
think  both  parties  have  treated  the  first  pur- 
chase and  sale  as  a  completed  project  and 
that  plaintiff's  profits  are  based  upon  that 
transaction. 
The  Judgment  Is  therefore  affirmed. 

DUNBAR,  a  J.,  and  PARKER  and  GOSB. 
JJ.»  concur. 


HAYES  V.  GASTON. 

(Supreme  Oourt  of  Washington.   De&  20, 

1911.) 

Lira  Estates  (|  28*)— Failubb  or  Lira  Tsn- 
ANT  TO  Pat  Taxes— AimoH  bt  Aoianu- 

TBATOB. 

The  complkint  of  an  administrator  wltb 

the  will  annexed.  aUeglng  nonpayment  of  tax- 
es against  land  for  several  years  since  crea- 
tion by  the  will  of  an  estate  for  life  Uiereln, 
and  consequent  jeopardising  of  and  waste  to 
the  estate  In  remainder,  and  praying  tor  s^ 
of  the  life  estate  for  payment  of  such  liens, 
states  no  cause  of  action,  the  remainderman 
being  not  only  a  Deeessary  party  to  such  an 
action,  but  the  only  one  who  can  maintain  it 
under  the  allegatioDS  of  the  complaint  neither 
the  admlniBtrator,  nor  any  one  woom  he  right- 
fully represents,  baving  paid  the  taxes. 

[Ed.  Note.— For  other  cases,  see  lUfe  Es- 
tates, Dec.  Dig.  I  2a*] 
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Department  2.  Appeal  from  Soperlox 
Court,  Walla  Walla  County;  Thos.  H.  Bruita. 
Judge. 

Action  b7  D.  P.  Hayes,  administrator  with 
the  will  annexed  of  Hannah  Oaston,  deceaa- 
ed,  against  John  Oaston.  Judgment  for  de- 
fendant. Plaintiff  a]H>eal8.  Affirmed. 

Stiarpsteln  &  Sharpsteln,  for  appellant 
Rader  ft  Barker,  for  respondent 

MORRIS.  J.  Hannah  Gaston  died  In  1886. 
leaving  an  estate  In  Walla  Walla  and  a  last 
will  and  testament  whereby,  so  far  as  the 
same  Is  here  material,  a  life  estate  was 
created  in  her  husband,  John  Oaston,  In  the 
north  half  of  two  c^taln  lots.  The  eiecutor 
was  then  directed  to  sell  the  remaining  es- 
tate, and  the  mone?  to  be  derived  from  such 
sale  was  bequeathed  to  certain  relatives. 
The  necutor  subsequently  died,  and  appel- 
lant was  appointed  administrator  with  the 
will  annexed.  No  taxes  have  been  paid  on 
this  lot  since  1906,  and  certain  local  Improve- 
ment assessments  have  also  been  levied 
against  it,  which  are  likewise  unpaid.  The 
appellant  brought  this  suit  setting  forth  the 
above  facts,  and,  after  alleging  the  rental 
value  of  the  lot  as  "about  (300  per  annum" 
and  the  neglect  and  refnsal  of  respondent  to 
pay  these  taxes  and  assessments,  and  the 
consequent  jeopardizing,  depreciation,  and 
waste  to  the  estate  in  remainder,  prayed  for 
the  appointment  of  a  receiver  of  the  life 
estate  of  John  Oaston,  to  .collect  the  rents, 
sell  the  life  estate,  and  apply  the  proceeds 
In  payment  of  these  various  liens,  and  for 
Judgment  against  the  life  tenant  In  the  sum 
of  $7,200  (the  amount  of  the  liens,  we  as- 
sume), less  the  amount  derived  from  rentals 
and  the  sale  of  the  lot  John  Oaston  made 
no  appearance  In  the  court  below.  The  court 
however,  held  that  the  complaint  failed  to 
show  a  right  of  action  In  appellant  and  dis- 
missed the  action,  and  this  appeal  follows. 
Both  parties  appear  in  this  court 

Many  questions  are  discussed  In  the  briefs 
which  we  will  not  attempt  to  discuss ;  It  ap- 
pearing to  us  that  they  are  not  material  to 
the  onl7  point  Involved  In  the  appeal — the 
sufficiency  of  the  complaint  Upon  this  point 
we  sustain  the  ruling  of  the  lower  court 
The  actl(m  la  purely  one  on  behalf  of  the 
remainder  in  this  estate.  It  is  either  for  the 
benefit  of  the  remainderman  to  have  the  life 
estate  sold  for  the  payment  of  these  taxes, 
or  else  it  is  against  his  Interest  In  either 
event  be  is  a  necessary  party  to  the  action, 
and,  under  the  allegations  of  the  complaint 
the  only  one  who  can  maintain  this  action. 
Conceding  the  law  to  he  that  It  la  the  duty 
of  the  life  tenant  to  pay  the  current  taxes 
wljen  the  estate  la  snfflcirat  for  that  imrpose, 
and  that  when  any  other  party  on  his  de- 
fault is  compelled  to  pay  such  taxes  to  pro- 
tect  his  own  Interests,  he  has  a  remedy  vnx 


for  the  recovery  of  the  amount  so  paid,  such 
does  not  appear  to  be  the  case  here.  Neither 
the  administrator  nor  any  other  person  whom 
the  administrator  rightfully  represents  has 
paid  these  taxes.  It  will  also  be  admitted 
that  the  neglect  or  refusal  of  the  life  tenant 
to  pay  the  current  taxes  constitutes  waste 
as  against  the  remainderman,  and  subjects 
the  estate  in  remainder  to  a  forfeiture  in 
payment  of  the  tax  Uen.  But  this  Jeopardiz- 
ing of  the  estate  In  remainder  does  not  of 
itself  give  any  right  of  action  to  the  admin- 
istrator. Such  right  of  action  rests  in  the 
one  whose  estate  is  being  endangered  and 
who  will  suffer  because  of  the  loss  and 
waste.  There  are  cases  holding  that  where, 
under  some  peculiar  authority  conferred  by 
the  will,  the  executor  has  paid  taxes  or  in- 
terest or  incumbrances  upon  the  estate,  he 
could  recover  as  against  the  life  tenant  whose 
duty  It  was  to  make  such  payment  But  that 
la  not  this  case. 

We  do  not  think  it  necessary  to  discuss  the 
matter  further. 

The  Judgment  is  sustained. 

DUNBAB.  C.  J.,  and  CHADWICE,  ELLIS, 
and  CBOW,  JJ.*  concur. 


ORITLBR  V.  JACOBSON  ft  LINDSTROM. 

(Supreme  Ooart  of  Washington.   Dec.  20, 
19U.) 

1.  Appeal  aho  Ebbob  ($  100S*>— Bjgvibw— 

GONIXICTINO  EVJOKNOK. 

The  verdict,  being  on  eonfficting  evidence, 
and  the  trial  court  having  refused  to  interfere 
with  It,  cannot  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  sea  Appeal  and 
Egor.^  Cent  Dig.  H  8948-8904;  Dec  Dig.  | 

2.  Tknux  (i68*>— Ohakox  of  Tnnn— Bebi- 

OBNOX  or  l>EFBNDAnTS— OONOLTTSIVEirBSB  OP 

APFiOAvrrs  AiTo  Othsb  PBOor. 

Plaintiff  may  challenge  the  truth  of  de- 
fendants' claimed  place  of  residence,  where 
they  apply  for  cbaiu[e  of  venue  under  Bern,  ft 
BaL  Code,  18  207-2(W.  on  the  ground  that  they 
are  residentB  of  another  county  than  that 
where  the  action  was  brought;  nothing  in 
BQch  sections  mating  defendants'  affidavits,  or 
other  evidence,  as  to  place  of  residence,  con- 
clnsive. 

[Ed.  Note.— For  other  cases,  see  Tenne, 
Cent.  Dig.  S  121;  Dec  Dig.  t  68.*] 

3.  Appeal  Airn  Bbbob  f%  684*)  —  Bbtow— 

FlNDINQB    or  FAOXB  — ABSKHOB    OP  BVI- 

DENOE. 

The  decision  of  the  trial  court  against  de- 
fendants  on  the  Issue  of  residence,  on  their  ap- 
plication for  change  of  venue  on  the  ground 
that  they  were  residents  of  another  county 
than  Aat  in  which  the  action  waa  brought,  can- 
not be  reviewed;  the  evidence  on  such  issue 
not  being  brought  op  by  statement  ont  fact  or 
bill  of  ezcepUona. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  2887-2890;  Dec  Dig.  | 
684.*] 

Department  L  Anwal  from  Superior  Court 
TaUma  Goun^;  B.  B.  Preble^  Jodge. 
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Action  by  George  Crltler  against  Jacobson 
ft  Lindstrom,  copartners.  Judgment  for 
Idalntiff,    Defendants  appeal.  Affirmed. 

B.  E.  Wager  and  Lee  G.  Delle,  for  appel- 
lants. H.  J.  Snirely,  for  respondent 

PARKER,  J.  This  is  an  action  to  recorer 
compensation  for  work  performed  by  the 
plaintiff  in  the  construction  of  the  roadbed 
of  the  Chicago,  Miln-auliee  ft  Puget  Sound 
Railway.  The  defendants  had  contracted  to 
construct  a  portion  of  the  roadbed,  and  the 
plaintiff  claims  that  be  performed  the  work 
for  which  he  claims  compensatloo,  at  the 
request  of  the  defendants,  upon  the  portion 
of  the  road  covered  by  their  contract.  A 
trial  before  the  court  and  a  Jury  resulted  In 
verdict  and  Judgment  In  favor  of  the  plain- 
tiff, from  wbldi  the  defradaats  have  ap- 
pealed. 

[1]  The  principal  contention  of  counsel  for 
appellants  Is  that  the  evidence  was  not  suf- 
flclent  to  Justify  the  verdict  and  Judgment. 
A  careful  reading  of  the  record  convinces 
us  that  there  was  ample  evidence  to  support 
the  verdict,  both  as  to  the  fact  of  the  work 
being  done  by  respondent  at  the  request  of 
appellants,  and  as  to  the  amount  of  the  bal- 
ance due  therefor,  which  are  the  questions 
of  fact  Involved.  Upon  these  questions  the 
evidence  was  In  serious  conflict  It  was  such 
as  to  prevent  oar  Interference  with  the  ver- 
dict of  the  Jury,  especially  In  view  of  learn- 
ed trial  court's  refusal  to  do  so ;  he  having 
seen  and  heard  the  several  witnesses  tes- 
tify. We  deem  it  unnecessary  to  review  the 
evidence  here. 

[2]  It  is  contended  that  tbe  trial  court 
erred  In  denying  appellant's  motion  for  a 
change  of  venue  upon  the  ground  that  the 
action  had  been  commenced  in  the  wrong 
county.  The  place  of  residence  of  the  de- 
fendants became  an  issue  of  fiict  which  tbe 
trial  court  decided  against  their  contention. 
Learned  counsel  for  appellants  seem  to  pro- 
ceed upon  the  theory  tliat  when  an  applica- 
tion for  change  of  venue  under  sections 
207-209,  Bern.  &  Bal.  Code,  is  made  on  the 
ground  that  tbe  defendant  is  a  resident  of 
some  other  county  than  the  one  where  the 
action  Is  brought,  the  plaintiff  cannot  chal- 
lenge the  truth  of  the  defendant's  claimed 
place  of  residence.  We  cannot  ttelleve  this 
to  be  the  law.  There  Is  nothing  in  any  of 
tltese  sections  making  the  affidavits  or  otber 
evidence  offered  by  tbe  defendant  as  to  his 
place  of  residence  oonclusive  on  that  ques- 
tion. That  being  so,  of  course  such  showing 
may  be  controverted  by  the  plaintiff.  Coun- 
sel for  appellants  call  our  attention  to  the 
following:  State  ex  rel.  Cummlngs  v.  Su- 
perior Court  5  Wash.  518,  32  Pac  457,  771; 
State  ex  rel.  Allen  v.  Superior  Court  9 
Wash.  eCS,  38  Pac.  206;  Smith  t.  Allen,  18 
Wash.  1.  00  Pac.  783,  39  Ii.  R.  A.  82,  63 


Am.  St  Rep.  864.  In  none  of  these  cases 
was  there  any  dispute  as  to  the  residence  of 
the  defendant  being  la  a  county  other  than 
the  one  wh^  tbe  action  was  brought  This 
question  Is  quite  unlike  the  right  to  a 
change  of  venue  on  account  of  the  prejudice 
of  a  trial  Judge,  under  a  statute  making  the 
affidavit  of  the  party  asking  the  change  con- 
clusive upon  that  question. 

[3]  The  evidence  upon  which  the  learned 
trial  court  decided  this  application  has  not 
been  brought  here  1^  statement  of  fact  or 
bill  of  exceptions,  so  we  are  not  able  to  re* 
view  that  decision. 

The  Judgmmt  Is  affirmed. 

DUNBAB.  a  J.,  and  MOUNT,  GOSB,  and 
FULLBRTON*  3J^  concnia. 


FIRST  NAT.  BANK  OF  SNOHOMISH  r. 
SULLIVAK  et  aL 

(Supreme  Court  of  Washington.   Dec.  26, 
1911.)  ■ 

Bnxa  AND  Notes  (g  163*)— "Negotiablk  In- 

SIBUMENT"— NEGOflABLE  CHARACTER. 

Rem.  ft  BaL  Code,  i  3302,  declares  that 
an  instrument  to  be  negotiable,  most  contun 
an  unconditional  promise  to  pay  a  sum  certain 
in  tnouey,  must  be  payable  oo  demnnd  or  at  a 
fixed  or  determinable  future  time,  and  must  be 
payable  to  order  or  to  bearer.  Section  3394 
declares  that  an  UDQualifled  order  to  pay  Is  on- 
conditional,  thomch  coupled  with  an  indication 
of  a  particular  fuod  out  of  which  reimburse- 
ment la  to  be  made  or  a  particular  account  to 
be  debited  with  the  amount  or  a  atatement  of  a 

{>articular  transaction  which  ^vea  rise  to  the 
DStrument,  but  that  ao  order  or  promise  to 
pay  only  oat  of  a  particular  fund  la  not  un- 
fonditionaL  Held  that,  where  a  note  waa  pay- 
able on  demand,  it  waa  not  rendered  nooopgo- 
tiable  because  it  contained  a  statement  that  it 
was  given  to  take  up  the  freight  and  reban- 
dling  of  a  certain  car,  the  proceeds  from  resale 
of  such  car  to  apply  on  tbe  note,  there  being 
nothing  therein  making  payment  dependent  on 
the  sufficiency  of  the  proceeds  of  the  resale 
of  the  material  on  tbe  car  or  preventing  a  de- 
mand for  fnll  payment  independent  of  such 
proceeds  at  any  time;  the  teat  t)eing  whether 
the  general  credit  of  the  maker  accompanies 
the  instrument 

[Ed.  Note.— For  other  cases,  see  BUla  and 
Notes.  Cent  Dig.  $8  390-^92;  Dec  Dig.  | 
1G3.* 

For  other  definitions,  see  Words  and  PhtMm- 
es,  ToL  S.  pp.  4767-4770;  ToL  8»  p.  7731.] 

Department  2.  Appeal  from  Superior  Cour^ 
Snohomish  Count?;  W.  W.  Black,  Jndge. 

Action  by  the  First  National  Bank  of  Sno- 
homish against  J.  E.  Sullivan  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

G.  W.  Hinman,  for  appellants.  Coleman, 
Fogarty  &  Anderson,  for  respondent  , 

ELLIS,  J.  The  respondoit,  as  Indorses 
and  holder,  sued  the  appellants,  as  makers, 
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ot  ft  promIasoT7  note,  vblcb.  with  tbe  In- 
dorsements thereon,  was  as  follows: 

*'|400.00      Snohomish.  Wash.,  Apr.  20.  1D08. 

"On  demand,  after  date,  for  value  reoelved 
I  (we)  promise  to  par  to  the  order  of  Spring- 
Held  Shingle  Co.,  at  tbe  First  National  Bank 
In  the  dty  of  Snohomish,  the  awn  of  four 
hundred  no-100  dollars  with  Interest  thereon 
at  the  rate  of  8  per  cent  per  annum  from 
date  until  paid.  Tbe  interest  shall  be  paid 
at  tbe  expiration  of  every  ,  and  if  de- 
fault be  made  In  tbe  payment  of  any  In* 
stallment  of  interest  when  the  same  shall 
became  due,  then  tbe  whole  of  this  note, 
both  principal  and  interest,  shall  forthwith 
become  due  and  payable  without  demand. 
Both  principal  and  interest  payable  In  United 
States  gold  coin  of  tbe  present  standard  of 
weight  and  flnenera.  If  suit  shall  be  com- 
menced for  the  recovery  of  any  amount  due 
upon  this  note,  I  agree  to  pay  a  counsel  fee 

of  per  cent,  upon  tbe  amount  which 

may  be  found  due,  and  the  whole  of  tbe 
Judgment  In  such  suit  Including  attorney's 
fees  and  costs  of  suit,  shall  bear  Interest  at 

the  rate  of  per  cent  per  annum  from 

Its  date  until  paid,  and  it  may  be  ao  pro- 
vided in  said  Judgment 

"The  maker  and  all  indorsers  hereof,  and 
each  and  every  party  to  this  note  sererally 
waive  presentation  and  demand  for  payment, 
protest  and  notice  of  protest,  and  notice  of 
nonpayment  of  this  note. 

"This  note  Is  given  to  take  up  the  frdght 
and  rebandllng  of  N.  P.  Car  43607  and  pro- 
ceeds from  resale  of  said  car  shall  apply  on 
this  note  No.  22438." 

"Sullivan  Bros., 
**By  H.  W.  SuUlvan. 
"H.  J.  Sullivan. 
Indoraed:  Springfield  Shingle  Go.,  by  H. 
E.  Qampp,  See*y.    Paid  on  Acc't  Nov.  17, 
1908,  (200.00.  Interest  paid  to  Dec.  20. 1908, 
119.68." 

Tbe  answer  admitted  the  execution  of 
the  note,  the  payment  of  the  amounts  in- 
dorsed thereon,  denied  that  there  was  any 
balance  due,  end  set  up  an  affirmative  de- 
fense In  tbe  nature  of  a  counterclaim  to  tbe 
effect  that  prior  to  the  making  of  the  note, 
the  appellants  sold  to  the  Springfield  Shingle 
Company,  payee,  certain  shingles  under  an 
agreement  that  they  were  to  receive  from 
that  company  62%  cents  for  every  100  pounds 
of  underweight,  and  wMe  to  pay  to  the 
shingle  company  a  like  amount  per  hundred 
for  overweights.  There  was  a  further  al- 
legation that  the  underweights  exceeded  tbe 
overweights  $537.34,  which  amount  has 
never  been  paid  by  the  Springfield  Shingle 
Company  to  the  appellants.  The  cause  was 
tried  to  the  court  without  a  Jury.  The  court, 
holding  that  the  note  was  negotiable,  refused 
to  admit  evidence  In  support  of  tbe  counter- 
claim, and  upon  sufficient  findings  of  fact 
and  conclusions  of  law  entered  Judgmott  In 


favor  of  the  respondoit  From  that  judg- 
ment this  appeal  was  iwosecuted. 

4£he  only  question  presented  for  our  con- 
sideration la  that  of  the  negotiability  or  non- 
negotiabUity  of  the  note.  The  first  aecdon 
of  tbe  negotiable  Instmmoits  act  (Laws  1899. 
p.  340,  t  1;  2  Rem.  ft  BaL  Code,  i  8S92).  de- 
fining such  Instrnmoits,  contains  the  follow- 
ing: "An  Instmment  to  be  negotiable  must 
conform  to  the  fbllowing  reQulrements:  (1) 
It  must  be  in  writing  and  signed  by  the 
maker  or  drawer;  must  contain  an  un- 
conditional promise  or  order  to  pay  a  sum 
certain  In  mon^;  0)  must  be  payable  on 
demand,  cv  at  a  fixed  or  determinable  foture 
time;  (4)  must  be  payable  to  order  or  to 
bearer.  *  •  * "  The  note  here  in  ques- 
tion obviously  conforms  to  tUs  definition,  un- 
less It  Is  made  conditional  as  to  amount  or 
uncertain  u  to  time  by  the  following  sen- 
tfflice:  "This  note  la  given  to  take  up  the 
freight  and  rebandllng  of  N.  P.  car  43607 
and  proceeds  from  resale  of  said  car  shall 
apply  on  this  note."  It  is  clear  that  the 
note,  ezduaiTe  of  this  sentence,  la  not  ob- 
noxioua  to  the  definition  in  dther  of  these 
particulars.  It  was  payable  on  demand*  thus 
falling  within  the  very  terms  of  the  statu- 
tory definition  aa  to  time  of  payment  Giv- 
ing to  the  words  of  the  above  quoted  aea- 
tence  their  natural  and  ordinary  significance, 
It  cannot  be  held  to  make  the  note  payable 
otherwise  than  on  demand.  They  do  not 
stipulate  either  expressly  or  by  any  implica- 
tion, necessary  or  otherwise,  that  the  note 
shall  be  payable  only  out  of  the  proceeds 
of  the  resale  of  the  car  of  shingles.  Nor  do 
they  make  the  payment  contingent  upon  or 
subject  to  a  resale.  There  is  no  provision 
that  demand  shall  be  postponed  to  a  re- 
sale. This  note  like  every  other  written  In- 
stmmoit  must  be  construed  as  a  whole  so  as 
to  give  effect  to  every  part  of  it  if  possible. 
This  can  only  be  done  by  holding  the  whole 
amount  due  and  payable  on  demand,  and 
that  the  proceeds  of  tbe  sale  of  the  shinglea 
in  case  of  a  resale  before  demand  shall  be 
applied  on  the  amount  hut  in  case  of  resale 
after  demand,  the  proceeds  sliall  go  to  re- 
imburse pro  tanto  the  makers  of  tiie  note. 
This  gives  effect  to  every  word  In  the  note, 
and  makes  it  an  absolute  promise  to  pay  on 
demand  with  the  designation  of  a  fund  to 
reimburse  the  maker  for  such  payment  Any 
other  construction  would  be  to  Ignore  the 
words  "on  demand,"  and  arbitrarily  substi- 
tute in  the  last  sentence  the  words,  "pay- 
able only  out  of.*'  for  the  actual  words, 
"shall  apply  on."  These  terms  are  1^  no 
means  synonymous. 

If,  as  seems  Inevitable,  this  note  must  be 
construed  as  payable  on  demand,  it  follows 
that  there  can  be  no  uncertainty  as  to  tfie 
amount  Payment  is  not  ma^e  dependent 
upon  the  sufficteucy  of  the  proceeds  of  the 
resale.  If  demand  be  made  for  the  payment 
of  such  a  note  immediately  after  delivery, 
the  promise  Is  to  pay  the  full  amount  If 
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demand  be  made  after  a  resale  of  the  sblii- 
Sles  the  promise  stUl  Is  to  pay  the  full 
amount,  the  proceeds  of  the  shingles  to-  be 
applied  on  that  amount  If  so  applied,  such 
application  In  the  nature  of  the  thing  can 
hare  no  other  or  different  effect  on  the 
promise  to  pay  or  upon  the  amount  to  be 
paid  than  any  other  partial  payment  The 
promise  is  still,  and  from  the  b^inniug  was, 
an  unconditional  promise  In  writing  to  pay 
to  drder  of  the  payee,  and,  in  any-  event  a 
Bum  certain  on  demand.  This  meets  every 
requirement  of  the  statutory  deflnitlon  of  a 
negotiable  Instrument 

The  tliird  section  of  the  negotiable  instru- 
ment act  (2  Rem.  &  Bal.  Ck>de,  |  3394)  de- 
fines an  unconditional  promise  as  follows: 
"An  unqualified  order  or  promise  to  pay  Is 
unconditional  within  the  meaning  of  this  act, 
though  coupled  with  (1)  an  indication  of  a 
particular  fund  out  of  whldi  reimbursement 
Is  to  be  made,  or  a  particular  account  to 
be  debited  with  the  amount;  or  (2)  a  state- 
ment of  the  transaction  whldi  gives  rise  to 
the  instrument  But  an  order  or  promise 
to  pay  only  out  of  a  particular  fund  is  not 
unconditional."  This  section  is  held  but  de- 
claratory of  the  common  law.  Slover  on 
Negotiable  Instruments,  p.  60;  First  Nation- 
al Bank  of  Hutchinson  v.  Llghtner,  74  Kan, 
736.  88  Pac.  69.  8  R.  A.  (N.  S.)  231,  118 
Am.  St  Sep.  863. 

The  reference  to  the  consideration  of  the 
note  and  the  direction  to  apply  the'  proceeds 
of  the  resale  of  the  shingles  thereon  must 
therefore  be  construed  in  the  same  manner, 
and  as  having  the  same  effect  as  under  the 
law  merchant  at  common  law.  The  true  test 
In  every  case  Is  and  was  at  common  law, 
Does  the  geieral  credit  of  the  maker  ac- 
company the  instmment?  If  It  does,  the 
note  is  negotiable;  otherwise  it  is  not  4  Am. 
&  Eng.  Ency,  of  Law  (2d  Ed.)  p.  89.  In  an 
early  case,  HaussoulUer  v.  Hartslnck,  7  Dum- 
ford  &  East's  Reports,  p.  733,  decided  by  the 
Court  of  King's  Bench  In  1798,  the  note 
read  as  follows:  "No.  300.  Original  Securi- 
ty Bank  London  No.  300.  35  Comhill.  This 
7th  day  of  September  1797.  £26.  On  the 
19th  day  of  November  next  and  after  that 

date  on  demand  we  promise  to  pay  to  

or  b^rer  £26,  being  a  portion  of  a  value  as 
under  deposited  In  security  for  the  payment 
hereof,  according  to  the  receipt  in  our  hands. 
Hartslnck  and  Co."  The  ground  of  defense 
was  the  same  as  here,  and  is  reported  as  fol- 
lows: "That  the  notes  were  not  payable  at 
all  events,  but  payable  out  of  a  particular 
fund  alluded  to  In  the  notes.  In  case  that 
fund  should  be  sufficient  That  the  sum  se- 
cured by  one  of  them  was  described  as  *a 
portion  of  a  value  as,*  etc.,  in  terms  pointing 
out  the  fund  out  of  which  it  was  to  be  paid. 
That  the  payee  was,  of  course,  to  resort  to 
that  fund,  and  not  to  the  makers  at  all 
events."    "But"  contlnnes  the  report,  '*tbe 
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court  said  they  were  clearly  of  opinion  that 
though  as  between  the  original  parties  to 
the  transaction  the  payment  of  the  notes  was 
to  be  carried  to  a  particular  amount,  the  de- 
fendants were  liable  on  these  notes  which 
were  payable  at  all  events."  It  cannot  fall 
to  be  noted  that  the  language  used  in  the 
note  in  that  case  was  much  more  capaUe  of 
the  construction  contended  for  than  that  of 
the  note  before  us.  In  Walker  v.  Woolen, 
64  Ind.  164,  23  Am.  Rep.  639.  a  note  reading 
"six  months  after  date,  or  before.  If  made 
out  of  the  sale  of  Drake's  horse  hay-fork 
and  hay  carrier,  I  promise  to  pay,"  etc.,  was 
held  to  be  an  absolute  promise  to  pay,  and 
the  note  was  held  negotiable.  Se^  also. 
Charlton  v.  Reed,  61  Iowa,  166,  16  N.  W.  64, 
47  Am.  Bep.  808;  Cota  v.  Buck,  7  Uetc 
(Mass.)  588,  41  Am.  Dec.  464;  Ernst  v.  Steck- 
man,  74  Pa.  13,  16  Am.  Rep.  642;  Hawley  & 
Dodd  V.  Bingham,  6  Or.  76;  SchmitUer  v. 
Simon,  101  N.  T.  554,  6  N.  B.  462,  64  Am. 
Bep.  737;  Redman  v.  Adams,  61  Me.  429; 
Whitney  v.  Eliot  National  Bank,  137  Mass. 
351,  60  Am.  Bep.  316;  Nichols  v.  Buggies, 
76  Me.  26;  Louisville  Banking  Cb.  v.  Gray. 
123  Ala.  251,  26  South.  205,  82  Am.  St  Bep. 
120;  Corbett  v.  Clark,  45  Wis.  403.  30  Am. 
Bep.  763 ;  Joeigenson  v.  Joergenson,  28  Wash. 
477,  68  Pac.  913,  92  Am.  St  Rep.  888.  The 
negotiability  of  notes  and  drafts  is  favored 
in  law.  and,  whenever  the  promise  can  be 
held  unconditional  without  doing  violence  to 
the  ordinary  meaning  of  the  language  used, 
it  will  be  so  held.  7  Cyc.  p.  575  et  seq. 
Following  the  decisive  trend  of  authority, 
both  ancient  and  modem,  we  bold  the  niMe 
here  in  question  a  negotiable  Instnunent. 
The  Judgm^t  Is  affirmed. 


CROW,  OHADWICK,  and  M0BBI8,  JJ., 
concnr. 


McGRAW  V.  MANHATTAN  CO.  et  aL 

(Supreme  Court  of  Washington.    Dec  27. 
1911.) 

1.  Appku  and  Ebbob  (I  1015*)  —  Bevisw — 
Gbamt  of  New  Tbial  ~  ConrLzcriNo  Evi- 

DBNCE. 

Where  there  la  a  substantial  conflict  in  the 
testimony,  the  appellate  court  will  not  disturb 
an  order  granting  a  new  trial  oo  the  ground 
that  the  evidence  was  inanfflcient  to  jnsni^  the 
verdict 

[Ed.  Note^For  other  casei,  see  Appeal  and 
Error,  Cent  Dig.  H  8800-8ffre;  D«l  Dig.  1 
1015.»] 

2.  Nxw  Tbiai.  a  72*)— Gbourob— WnoHT  or 

Evidence. 

While  the  trial  jndce  cannot  substitute  Us 
judgment  for  that  of  the  jury,  he  may  in  bis 
discretioD  set  aside  the  verdict  and  order  a 
new  trial  whenever  he  believes  it  against  the 
weight  of  the  evidence,  and  may  grant  new 
trials  until  he  is  reasonably  certun  Uiat  a 
jury  will  return  no  other  verdict 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent  Dig.  II  146-148;  Dec  Dig.  }  72.*\ 
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Department  1.  Appeal  firom  Superior  Court, 
King  CoQDty;  J.  T.  Ronald,  Judge. 

Action  by  LUUe  L.  McGraw  against  tbe 
Manliattan  Company  and  another.  From  a 
judgment  for  plalntlfFf  defendants  appeal. 

Holzbeimer  A  fiterald,  tot  aisttfOants.  Mll- 
Uon  ft  Houser,  tor  respondent. 

FULLERTON,  3.  The  respondent  bronght 
this  action  against  tbe  appellants  to  zecoTer 
np(m  a  promissory  note  executed  by  the  ap- 
pellant to  J.  W.  UcOraw,  and  by  hUn  In- 
doned  to  the  reapondemt  The  appellants  de- 
fended on  the  ground  that  the  notes  were 
obtained  by  duress  and  Intlmldatton  and 
under  tbe  f  oar  of  a  threatened  criminal  prose- 
cution. A  trial  was  had  before  the  court 
and  Jury,  wherein  a  Terdlct  was  returned  In 
favor  of  the  appdlants.  Tbe  respondent 
thereupon  moved  for  a  new  trial  iip<m  vari- 
ous statutory  grounds,  amoi^  which  was 
the  ground  that  tbe  evidence  was  insufficient 
to  Justify  tbe  verdict.  Tbe  court  granted  tbe 
motion  on  this  specific  ground,  making  a 
recital  in  his  order  to  that  effect.  This  ap- 
peal Is  from  the  order  granting  the  motion. 

[1]  This  court  has  repeatedly  and  with 
emphesla  declared  the  rule  that  It  would 
not  disturb  the  order  of  a  trial  Judge  grant- 
ing a  new  trial  on  the  ground  that  the  evi- 
dence was  Insufficient  to  Justify  the  verdict 
where  It  could  ascertain  by  an  examination 
of  the  record  that  there  was  a  substantial 
conffict  In  the  testimony.  Rotting  v.  Cleman, 
12  Wash.  615,  41  Pac.  907;  Hughes  v.  Dex- 
ter Horton  &  Co., '  26  Wash.  110,  66  Pac. 
109;  Latimer  v.  Black,  24  Wash.  231,  64 
Pac.  176;  Angus  v.  Wamba,  50  Wash.  363, 
9T  Pac:  246;  Faben  v.  Muir,  59  Wash.  250, 
109  Pac.  798.  The  case  at  bar  falls  within 
the  rule.  The  note  was  executed  by  McGraw 
on  behalf  of  himself  and  bis  comaker;  and, 
while  he  testifies  on  his  direct  examination 
that  he  was  induced  to  execute  It  by  threats 
of  prosecution  made  against  him  by  the  payee 
named  In  the  note  and  one  of  his  former  at- 
torneys, be  Is  contradicted  on  this  point  by 
both  the  payee  and  the  attorney.  It  Is  true 
that  the  payee's  testimony  appeared  by  dep- 
osition taken  prior  to  the  trial  and  does 
not  specifically  negative  the  testimony  of 
McQraw,  but  it  gives  the  payee's  version  of 
transactions  leading  up  to  the  execution  of 
the  note,  and  this  is  at  variance  with  the 
statements  of  McGraw. 

[2]  But  the  appellant  seems  to  think  that 
this  rule  In  some  way  deprives  them  of  their 
right  of  trial  by  jury.  In  a  case  triable  by 
Jury,  where  a  jury  Is  insisted  upon  and 
where  the  evidence  Is  conflicting,  the  trial 
Judge  has  no  authority  to  substitute  his 
own  Judgment  for  tbe  Judgment  of  the  jury; 
that  is  to  say,  he  cannot  set  the  verdict 
aside  and  direct  a  Judgment  for  the  losing 


party,  but  he  may  set  the  verdict  aside  and 
order  a  new  trial  wherever  he  believes  that 
tbe  Jury  have  found  against  the  weight  of 
the  evidence.  How  many  such  new  trials  be 
may  grant  In  tbe  same  case  rests  largely  in 
his  discretion,  but  certainly  he  may  continue 
to  grant  them  until  it  Is  reasonably  certain 
that  the  Jury  Is  not  llkdy  to  return  any  oth- 
er verdict. 
The  Judgment  Is  affirmed. 

DTTNBAR,  G.  J.,  and  G08B,  PARKER, 
and  MOUNT,  JJ.,  concur. 


NORTH  COAST  R.  CO.  v.  NEWMAN  et  aL 

(Supreme  Conrt  of  Washington.    Dee.  26, 
19U.) 

1.  BiTiDBNOB  a  823*)— Yalub— Omas  to 

PUBOBASB. 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  evidence  of  offers  to  pur- 
chase Is  inadmisaible  to  prove  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  1214-1217;  Dec.  Dig.  S  823.*] 

2.  EVIDBlfOl  (I  1S6*)— BTiDsnos  ^Adhxbsibub 
BT  Rbasoh  or  iHB  Aduibszon  or  Othbe 

EvinENOS. 

In  proceedings  to  condemn  certain  lots  (or 
a  railroad  right  of  way,  a  witness  (or  de(end- 
anta  as  to  veiue.  on  direct  examination,  stated 
that  the  inside  lots  were  worth  ¥850,  and  on 
cross-examination  was  asked,  "That  means 
when  you  sell  tbem  to  the  railroad?"  to  which 
be  replied,  "No,  sir.  I  was  offered  S800  for 
mine  across  the  street,  and  I  refused."  Held, 
that  the  part  of  the  answer  referring  to  such 
offer  having  been  stricken  aa  not  responsive, 
sQch  answer  did  sot  entitle  defendants  to  the 
admlasioD  o(  offers  to  purchase  as  evidence  o( 
the  value  of  the  lots. 

[Ed.  Note. — For  other  cases,  see  Bvidenca, 
Cent  Dig.  If  446-458;  Dec  Dig.  1  165.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;   B.  H.  SulUvan, 

Judge. 

Condemnation  proceedings  by  the  North 
Coast  Railroad  Company  against  Mary  Y. 
Newman  and  another.  Judgment  for  peti- 
tioner, and  defendants  appeaL  Affirmed. 

W.  (X  Jones,  for  appellants.  Danson  & 
WliUams  and  cieorge  D.  Lanta,  for  reqiond- 
ent 

MORRIS,  J.  [1]  This  was  a  proceeding  to 
condemn  land  for  railroad  purposes.  Tbe  er- 
rors assigned  grow  out  of  the  refusal  of  the 
court  to  permit  appellants*  witnesses  to  tes- 
tify as  to  offers  made  for  the  purchase  of 
lots.  It  has  been  settled  In  this  court  that 
in  proceedings  of  this  character  such  evi- 
dence Is  not  admissible  to  prove  value.  Parke 
V.  Seattle,  8  Wash.  78,  35  Pac  694;  Chicago, 
M.  &  St  P.  Ry.  Co.  V.  Alexander,  47  Wash. 
131,  91  Pac.  626;  Williams  v.  Hewitt,  57 
Wash.  62,  106  Pac.  496,  135  Am.  St  Rep, 
971. 

[11  Appellants  contend  that  this  evidence 
was  admissible  on  redirect  examination,  be- 
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cause  of  the  cbamctet  of  the  cro8»«cainlna- 
tlon  of  appellants'  witnesses.  Such  cross-ex- 
amination Is  too  lengthy  to  set  out  ber& 
We  can,  howerer,  find  nothing  In  it  to  sus- 
tain appellants*  contention.  It  la  ungneBtlon- 
ed  that,  where  naatter  Inadmissible  in  the 
flrat  instance  is  brought  out  by  the  cross- 
examination,  the  door  Is  opened  for  an  ex- 
amination as  to  such  matter  on  the  redirect 
Such,  however,  is  not  the  situation  here.  A 
witness  for  appellants  had  testified  the  value 
of  inside  lots  to  be  $850.  On  CTOss-examlna- 
tion  he  was  asked :  "Q.  Now,  I  understand 
you  to  tax  that  these  lots  Inside  are  worth, 
in  your  opinion,  A.  Tee.  sir.  Q.  Well, 

that  means  when  yo^u  sell  them  to  the  rail- 
road, don't  It?  A.  No,  sir.  I  was  offered 
$800  for  mine  across  the  street  and  I  le- 
tosed."  This  answer  was  strickoi  on  mo- 
tion of  respondent  It  is  aMwrent  it  was  not 
responslTe  to  the  question  and  a  volunteer 
statement  by  the  witness,  and  as  each  proper- 
)j  stricken.  As  before  stated,  there  was 
nothing  to  Justify  the  admlsslm  of  this  offer 
u  evidence  of  the  value  of  Oie  lots. 

Some  complaint  Is  made  tn  the  briefs  that 
Tespondoit's  valne  witnrases  were  not  shown 
to  be  competent  Tliere  Is  no  merit  In  this 
contention. 

Findinff  no  error,  the  Jadgmokt  Is  m»- 
talned. 

CROW,  ELLIS,  and  CHADWICK,  JJ., 
concur. 


SMITH  V.  PORTKR  et  aL 

(Supreme  Court  of  Wasbiugton.   Dec.  26, 
1911.) 

Appeai.  and  BBBOB  (I  465*)— BOHD— SURZ- 
CIBITOT. 

Rem.  &  BaL  Code,  1 1722,  provides  that  an 
appeal  bond  must  be  executed  id  a  penalty  not 
less  than  $200  in  any  case,  and,  Id  order  to 
effect  a  stay  of  proceedings  where  the  appeal 
is  from  a  final  Judgment  for  recovery  of  money, 
shall  be  in  a  penalty  double  the  amount  of 
damages  and  costs  recovered  to  such  judgment, 
and  in  other  cases  shall  be  in  such  penalty  not 
less  than  $200,  and  anfficlent  to  save  the  re- 
spondent harmleBB  from  damages  by  reason  of 
the  appeal  as  a  judge  of  the  superior  court 
■hall  prescribe,  and  shall  be  conditioned  that 
the  appellant  will  pay  all  costs  and  damages 
that  may  be  awarded  against  him  on  the  ap- 
peal or  on  a  dismissal  thereof,  not  exceeding 
$200.  Eeld  that,  where  plaintiff  appealed  from 
a  judgment  of  dismissal  with  costs  taxed  at 
$23,  a  bond  conditioned,  not  only  in  the  form 
of  an  appeal  bond,  but  also  as  a  supersedeas 
bond  in  strict  compHance  with  such  section,  in 
a  penalty  of  $200  only,  was  insufficient 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gait  Dig.  H  2230-2240;  Dec  Dig.  | 
460.*1 

Department  2.  .^«>eal  ftt>m  Sap«rlor 
(3oart,  Spokane  County;  John  D.  Hlnkle, 
Jndga 

Action  by  John  Smith  against  John  D. 
Porter  and  others.    From  a  Judgment  dis- 


missing the  catise,  plaintiff  appeals.  Dis- 
missed. 

Samuel  T.  Crane,  for  appellant  Gannon* 
Ferris,  Swan  &  Lally,  tor  respondoits. 

PER  (nJRIAM.  This  is  an  action  tor  per* 
soual  injuries.  The  trial  court  sustained  de- 
foidants'  motion  for  a  nonsuit,  and  ait«ed 
judgment  of  dismissal  with  costs  wfaidt  tfie 
clerk  taxed  at  $28.  The  plaintiff  has  ap- 
pealed. 

Respondents  have  moved  this  court  to  dis- 
miss the  a.meal  ft>r  the  reason  that  tke 
bond  in  the  sum  of  $200  is  conditioned  botb 
as  an  appeal  and  supersedeas  brad,  and  Is 
insnfiiciait  In  Hewitt  t.  faiMWlalw.  26  Wasb. 
615,  67  Pac.  8fi4k  Qie  final  Judgment  was 
one  of  dismissal,  with  costs  taxed  at  $63. 
The  appeal  bond,  in  the  sum  of  $200  omdl- 
tioned  both  as  an  anwal  and  supeesedeaa 
bond,  was  held  Insufficient,  abd  the  ap- 
peal was  dismissed.  Appellant  Insists  the 
recitals  of  the  bond  taoeln  show  it  waa  to- 
tended  for  an  aiv>eal  bond.  That  la  trua^ 
but  they  do  not  show  it  waa  Intoided  as  an 
appeal  bond  (mly.  Ita  condltlonB  show  that 
in  form  it  was  also  a  snperaedeas  bond 
drawn  in  strict  compliance  with  the  require- 
ments of  section  1722,  Bern,  ft  BaL  Code.  The 
bond  is  insuffldeDt  Washington  Wator  Pow- 
er Cki.  v.  Abacus  Aasodatim.  49  Wash.  281, 
94  Pac.  1072 ;  ^ssett  r.  Fraternal  Btotbw- 
bood,  59  Wasb.  161,  109  Pac  805;  Garaon  t. 
Bunn,  69  Wasb.  26%  109  ^c.  797. 

The  aiveal  la  dismissed. 


STATE  V.  BOWINKELMAN. 

(Supreme  Court  of  Washington.    Dec  28, 
1911.) 

1.  HOIUOXDI    a  '  840*)  —  APPEAI.  —  HASMLESa 

Errob— iNsrsncnoNB. 

While  Rem.  &  BaL  Code.  |  2406.  provides 
that  homicide  Is  Justifiable  when  committed  in 
the  lawful  defense  of  tlie  slayer  or  any  person 
in  bis  presence,  when  there  is  reasonable 
ground  to  sppreoend  a  design  on  the  part  of 
the  person  slain  to  commit  a  felony  or  do  some 
great  personal  injury,  an  lustmcUon  In  a 
homicide  case  that  a  person  attacked  may  re- 

Sel  force  with  such  force  as  he  honestly  be- 
eves, and  lias  reasonable  gronnd  to  believe, 
is  necessary  to  save  his  own  life  or  to  protect 
himself  could  not  have  prejudiced  accused,  for 
it  gave  bim  the  benefit  of  his  own  belief,  whtch 
the  statute  did  not  expressly  give. 

[Ed.  Note.— For  other  caseB,  see  Bomidde, 
Cent  Dig.  Si  71&-720;   Dec  Dig.  |  a40.»l 

2.  HoiticiDi  d  116*)  —  JusnncATioir  —  Els- 

MENTS. 

Under  Rem.  &  BaL  Code,  $  2406,  provid- 
ing that  homicide  is  justifiable  when  committed 
in  lawful  defense  of  the  slayer  or  any  person  In 
his  presence,  when  there  is  a  reasonable 
ground  of  apprehension  of  a  design  on  the  part 
of  the  person  slain  to  commit  a  felony  or  to 
do  some  great  personal  injury,  the  slayer  must 
have  an  honest  belief  of  the  existence  of  tlie 
danger  to  justify  his  act 

[Ed.  Note.— For  other  eases,  see  HomlddSk 
Cent  Dig.  »  1S8-163;  Dec  Dtg.  |  116.*] 
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8.  HoiaciDB  (I  S26*)  — Apfbal— OwEcnoR 
Below— IwBTBucTions. 

Id  a  bomidde  case,  where  do  Instrnctioiii 
wen  requested,  there  can  be  no  complalat  od 
appeal  the  failnre  of  the  trial  court  to  nib- 
mt  all  matters  of  Jaetificatlon. 

[E<d.  Note.— For  othor  cases,  see  Homidda, 
Gent  Die  I  6»3:  Dea  Dif.  |  826.«] 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;  B.  B.  Preble,  Judge. 

H«U7  Bowinkelman  was  convicted  of 
manslaughter,  and  appeals.  Affirmed. 

Frank  A.  Luse  and  H.  J.  SnlTely,  for  ap- 
pellant J.  Lenox  Ward  and  Harold  B. 
Gilbert,  for  the  State. 


PARKER,  J.  Tbls  defendant  waa  charged 
by  Information  in  the  superior  court  for 
Xakima  county  with  murder  in  the  first  de- 
gree, by  the  killing  of  John  Meeboer.  Upon 
a  trial  before  the  court  and  a  jury,  the  de- 
lendaut  was  convicted  of  manslaughter, 
from  which  he  has  appealed  to  tbls  dourt 

[1]  Upon  the  trial  evidence  was  Introduc- 
ed In  behalf  of  api>ellant  tending  to  show 
that  the  homicide  was  Justifiable,  In  that  it 
was  committed  by  appellant  In  lawfully  de- 
fendiiv  himself  against  an  assault  made  up- 
on him  hy  the  deceased.  This  called  for  In- 
structions to  the  Jury  upon  the  law  of  Jua- 
tiflable  homicide.  Touching  the  grounds  of 
apprehaision  of  danger  upon  which  the  de- 
fendant might  kill  his  assailant,  the  court 
instmcted  the  Jury  as  follows:  **A  person 
attacked  at  a  place  where  be  haa  a  right  to 
remain  need  not  retreat,  but  may  wpei  force 
by  force  la  a  defense  of  his  person  against 
one  who  at  the  time  Is  actually,  or  appar- 
ently. Intending  or  endeavoring,  unlawfully, 
to  kill  him  or  to  Inflict  upon  him  great  per- 
sonal injury,  and  In  aucfa  defense  the  assail- 
ed may  lawfoly  meet  the  attack  made  upon 
him  in  such  a  way  and  with  such  force  as, 
under  the  cireunstanns,  he  at  the  moment 
honestly  believes,  and  has  reasonable  grounds 
to  believe,  are  necessary  to  save  his  own 
life  or  to  protect  liimself  from  great  per- 
sonal injury;  and  in  such  defense  the  as- 
sailed may  lawfully  kill  the  assailant,  If 
at  the  time  be  la  actually  or  apparently  in 
Imminent  danger  of  death  or  great  person- 
al Injury  at  his  assailant's  hands,  and  if, 
under  all  the  circumstances,  he  honestly 
believes,  and  bas  reasonable  grounds  to  be- 
lieve, sncb  killing  to  be  necessary  to  save  his 
own  life  or  to  protect  him  from  great  person- 
al Injury."  This  instruction  'Is  the  same  as 
one  approved  by  tbls  court  In  Htsite  v. 
Churchill,  52  Wash.  210,  218,  100  Pac.  309. 
It  is  here  conceded  by  counsel  for  appellant 
that,  had  there  been  no  change  In  our  law 
relative  to  justifiable  homicide  since  the  de- 
ciding of  that  case,  the  Instruction  given  In 
this  case  would  not  be  erroneous.  The  new 
Criminal  Code,  which  has  become  the  law 


since  the  decision  of  the  ChnrdiUr  Case,  pro- 
vides as  follows: 

"Homicide  is  also  Justifiable  whoi  com- 
mitted either— 

"(1)  In  the  lawfnl  defense'  of  the  slayer, 
or  his  or  her  husband,  wife,  parent,  child, 
brother  or  sister,  or  of  any  other  person 
in  his  presence  or  company,  wb&n  there  la 
reasonable  ground  to  apprehend  a  design  on 
the  part  of  the  person  slain  to  commit  a  fel- 
ony or  to  do  some  great  personal  injury  to 
the  slayer  or  to  any  such  person,  and  there 
Is  Imminent  danger  of  such  design  being  ac- 
complished; or 

"(2)  In  the  actual  resistance  of  an  at- 
tempt to  commit  a  felony  .upon  the  slayer, 
in  his  presence,  or  upon  or  In  a  dwelling,  or 
other  place  of  abode.  In  which  he  la."  Sec- 
tion 2406,  ReuL  &  Bal.  Code. 

Tbls  section,  defining  justifiable  homicide, 
It  will  be  noticed,  makes  no  reference,  by 
specific  words,  to  any  belief  or  appreUeuslou 
of  danger  which  may  exist  in  the  mind  of 
the  accused.  It  is  contended  by  counsel  for 
appellant  that  the  learned  trial  court  erred 
In  making  any  reference  in  the  instruction 
given  to  any  belief  which  may  have  existed 
In  the  mind  of  appellant,  thus  leading  tne 
Jury  to  believe  that  tb^  might  oonslder 
such  belief  In  determining  appellant's  Jus- 
tification, because,  as  la  contended,  the  be- 
lief of  the  accused  Is  not  an  element  to  be 
considered  in  determining  the  right  of  self- 
defense  under  this  statutory  definition  of 
justifiable  homicide.  It  seems  to  us  that 
whatever  error  there  may  be  in  this  respect 
in  this  Instruction  Is  against  the  state,  and 
not  against  appellant.  Instead  of  putting 
a  greater  burden  of  proof  upon  appellant  to 
establish  his  justification,  this  instruction 
lessens  that  burden,  If  it  has  any  Influence 
thereon,  reading  the  statutory  definition  lit- 
erally, as  counsel  insist.  From  a  literal 
reading  of  this  law,  it  might  be  argued  that 
an  accused  Is,  under  no  circumstances,  to  be 
given  the  benefit  of  his  honest  Tiellef  as  to 
his  danger,  and  that  the  question  of  his  act 
being  Justifiable  is  to  be  determined  only  by 
the  reasonable  ground  to  apprehend  danger 
then  existing,  as  the  Jury  might  view  it,  re- 
gardless of  the  defendant's  honest  belief  rel- 
ative thereto.  The  Instruction  gives  appel- 
lant the  benefit  of  a  more  liberal  view  than 
this  of  the  law  in  bis  favor. 

[2]  Now,  when  we  read  in  this  section  the 
worda  ''reasonable  ground  to  apprehend,"  etc., 
the  question  inunedlately  arises,  Reasonable 
ground  to  apprehend  by  whom?  Surely  this 
reference  to  a  reasonable  ground  of  appre- 
hension must  mean  a  reasonable  ground  of 
apprehension  by  some  one  at  the  time  the 
act  Is  committed.  It  manifestly  means  rea- 
sonable ground  to  apprehend  by  the  person 
who  is  prompted  to  do  the  act  of  defense 
sought  to  be  Justified.  It  seems  to  us  that  it 
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cannot  be  said  that  tbere  Is  "reasonable 
ground  to  apprehend,"  etc.,  by  the  accnsed. 
unless  the  ground  Is  sncb  as  actually  pro- 
duces In  bis  mkid  an  honest  belief  of  the  ex- 
istence of  the  danger  which  would  Justify 
bis  act  of  defense.  A  ground  which  would 
not  produce  such  an  honest  belief  surely 
could  not  be  said  to  be  a  reasonable  ground 
to  justify  tbe  taking  of  human  life.  Sure- 
ly It  cannot  be  said  that  he  would  be  Justi- 
fied by  a  reasonable  ground  of  apprehension 
which  might  be  apparent  to  otbers  when  be 
himself  bad  no  ground  of  apprehension  of 
danger.  We  think  that  the  Instruction  here 
glTen  was  not  erroneously  prejudicial  to  ap- 
pellant. He  could  with  better  reason  com- 
plain of  the  Instruction,  had  tbe  court  limit- 
ed it  in  tbe  respect  he  Is  now  contending  for. 

[3]  Learned  counsel  for  appellant  make 
some  other  contentions  touching  tbe  duty  of 
tbe  court  to  submit  to  tbe  Jury  instructions 
bearing  upon  Justifiable  homicide,  as  defined 
by  BubdlTislou  2  of  section  2406,  above  quot- 
ed. This,  we  think,  however,  involTea  only 
a  question  of  the  court  omitting  to  give  in- 
structions for  which  no  request  was  mada 
We  see  no  merit  In  this  contention. 

Tbe  Jndgmatt  la  affirmed. 

DUNBAE,  C.  J.,  and  FTJLLEKTON, 
MOUNT,  and  <30SE,  JJ.,  concur. 


HEXM  et  aL  v.  ELLIOTT  et  aL 

(Supreme  Court  of  WashlDgton.   Dec,  26^ 
191L) 

1.  Ukoiukicb'  Lmra  a  106*)  —  EieHr  to 
LiBH— Nonce  TO  Owns— "Etxbt  Pebson." 

Rem.  &  Bai.  Code,  |  1133.  provides  that 
every  person  furnishing  material  to  be  used  in 
the  construction  of  a  building  shall,  at  the 
time  tbe  material  Is  delivered,  deliver  or  mail 
to  the  owner  of  the  property  on  which  the  ma- 
terial is  to  be  used  a  duplicate  statement  of 
all  material  to  be  delivered,  etc.  Held,  that 
the  term  "every  person,"  as  so  used.  Included 
a  subcontractor. 

[Bd,  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  |  137;  Dec.  Dig.  |  105.* 

For  other  defiDitions,  see  Words  and  Phras- 
es, vol.  3.  p.  2516;  vol.  8,  p.  7605.] 

2.  MKCHAniCS'  LXEITB  ({  88*)— LlEH  VOB  L&* 

BOft— Indivisible  ConxBAcr. 

Where  a  contractor  furDlsbes  labor  and 
materials  for  a  building,-  Rem.  &  Bal.  Code,  | 
1129,  eotitles  him  to  a  lien  for  the  labor, 
thoush  be  is  not  entitled  to  a  lien  for  the  ma- 
teriaUj  and  both  were  fornished  under  an  in- 
divisible contract 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens.  Cent  Dig.  |  119;  Dec.  Dig.  S  88.*] 

3.  Mechanics'  Liens  (S  99*)  —  Materials  — 
Notice  to  Ownbb— "At  the  Time." 

Rem.  &  Bal.  Code,  f  1133,  provides  that 
a  materialman,  to  be  entitled  to  a  lien  for  ma- 
terials fnndshed,  at  the  time  the  material  is 
delivered,  shall  deUver  or  mail  to  the  ovmer 
a  duplicate  statement  thereof,  etc  Petitioner 
contracted  to  furnish  materials  for  a  dwelling, 
and  commenced  delivering  tbe  material  Sep- 
tember 14,  1909,  and  contiiined  until  March  SI, 


3910;  the  deliveries  being  made  from  day  to 
day.  On  the  date  of  tbe  first  deliverr,  peti- 
tioner mailed  to  the  owner  a  duplicate  state- 
ment of  all  tbe  material  covered  hj  the  con- 
tract, and  no  other  duplicate  statement  was 
given  or  mailed.  Held,  not  to  constitute  a 
sabstantlal  performance  of  the  statute,  and 
that  petitioner  was  therefore  not  entitled  to  a 
lien  for  tbe  materlaL 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  181>  13^;  Dec.  Dig.  | 
99.*] 

4.  Mechanics*  Liens  (|  239*)— Patuents— 

Application. 

Where  a  materialman  furnished  items  to 
a  contractor,  for  some  of  which  he  was  not 
entitled  to  a  lien,  payments  made  by  the  con- 
trabtor's  surety  .out  of  money  belonpng  to  the 
contractor,  the  surety  having  contributed  noth- 
ing to  the  source  which  furnished  the  fund, 
in  the  absence  of  any  direction  by  tbe  debtor 
or  application  by  the  creditor,  were  properly 
credited  to  the  nonllenable  items. 

[Ed.  Note^For  other  caaes,  see  Meebanica' 
Liens,  Cent  Dig.  H  420^  4£1:  Dec.  Dig.  | 
239.*] 

Departmoit  X  Appeal  from  Superior 
Court,  King  Goontr;    Bc^d  J.  .TaUnum, 

Judge. 

Suit  by  W.  M.  Helm  and  another  against 
J.  S.  Elliott  and  wife  and  certain  others, 
to  enforce  mechanics'  liens.  From  a  Judg- 
ment in  favor  of  the  UexuHns,  Elliott  and 
wife  anwaL  Bevmed,  witb  dlrectloiuL 

ynillam  A.  Oreeoe  and  Jamea  B.  Mnivby, 
for  appellanta.  Reynolds,  Bellinger  ft  Hut- 
son,  PetOTon  A  Ifotibrlde,  and  8.  A.  Keenan, 
for  reqwudenta. 

008S1,  J.  The  atqpellants,  as  the  owners 
of  two  lots  In  the  city  of  Seattle,  on  S^tem- 
ber  8,  1909,  entered  Into  a  conlzact  with  the 
respondent  Martin,  hereafter  called  the  con- 
tractor, whereby  the  latter  agreed  to  fomlah 
all  the  labor  and  material  and  erect  a  dwell- 
ing house  on  tbe  lots  for  a  atlpnlated  price. 
Tbe  respondent  Wilkinson  tbereaftn,  In  pur^ 
snance  of  an  agreement  vltb  the  contractor, 
famished  tbe  material  for  and  Installed 
and  finished  tbe  hardwood  floors.  Tbe  con- 
tract inrice  therefor  was  9194.  Thereafter, 
at  the  contractor's  reqaest,  Wilkinson  did 
extra  work  of  the  value  of  tlSJSO.  No  pay- 
ments were  made  upon  this  contract  The 
respondent  Helm,  In  pursuance  of  an  agree- 
ment witb  the  contractor,  furnished  the 
material  and  labor  for  and  Installed  the 
plumbing  and  the  beating  plant  The  con- 
tract price  was  $2,0&0.  Tbe  alleged  balance 
Is  $606,08.  At  tbe  conclusion  of  tbe  trial,  a 
Judgment  was  entered  against  the  contractor 
in  favor  of  the  respondent  Wilkinson  for 
1200.50,  and  In  favor  ot  tbe  respondent  Helm 
for  f472.06,  and  making  these  amounts  a 
lien  against  the  appellants'  property.  Tbe 
facts  applicable  to  the  other  respondents 
will  be  stated  in  discussing  the  liens  decreed 
in  tbtir  l>ebalf.  The  owners  of  the  prcq;>erty 
have  appealed. 
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[1]  The  respondents  Wilkinson  and  Helm 
contend  that  they  are  subcontractora,  and 
that  they  were  not  required  to  deliver  or 
mall  to  the  owner  a  dapllcate  statement  of 
the  material  which  they  furnished.  This 
contention  Is  not  tenable.  Onr  statute  (Bern. 
&  Bal.  Code,  |  1133)  provides  that  "every 
person"  famishing  material  to  be  used  In 
the  construction  of  a  building  "shall  at  the 
time"  the  material  is  delivered  deliver  or 
mail  to  the  owner  of  the  property  upon  which 
the  mat^al  Is  to  be  used  a  duplicate  state- 
ment of  all  material  delivered,  etc.  It  seems 
clear,  therefore,  that  the  respondents,  having 
failed  to  deliver  the  duplicate  statements, 
cannot  be  allowed  a  lien  for  the  material 
which  they  fnmished.  FInlay  v.  Tagholm, 
62  Wash.  341,  113  Pac.  1083. 

[2]  The  respondent  Wilkinson  testified  that 
the  labor  performed  In  completing  his  con- 
tract was  of  the  value  of  fll7.61,  and  the 
respondent  Helm  testified  that  the  same  Item 
In  his  contract  was  of  the  value  of  f546.20. 
The  respondents  contend  that  tbeae  items 
are  llenabie.  The  appellants  assert  that 
they  are  not  llenabie,  because  the  contract 
of.  each  of  the  respondoitB  with  the  general 
contractor  was  ratlre.  They  had  no  con- 
tract with  the  appellants.  Hence  there  was 
no  privity  <tf  contract  between  th^n.  Hun- 
nlcntt  &  B.  Co.  Van  Hoose,  111  Oa.  G18, 
86  S.  a.  669.  Bern.  &  Bal.  Code,  |  1129,  en* 
tltlea  these  req>ondentB  to  a  lien  for  tbetr 
labor,  and  we  do  not  tUnk  Uiat  this  right 
Is  defeated  becsuae  the  contract  with  the 
general  contractor  was  ]ndlTlslbl&  Such  a 
determination  would  not  be  In  harmony  wltln 
the  rule  of  llbwal  construction  enjoined  by 
the  proTlsloas  of  Bon.  &  BaL  Code,  |  1147. 
The  lien  of  the  respondent  Wilkinson  will 
be  reduced  to  tll7<Sl»  and  the  lien  of  the 
respcmdent  'Helm  will  not  be  disturbed.  The 
court  made  a  deduction  of  9194  txom  his 
claim  on  account  of  defective  workmanship. 

[I]  The  respondeit  Ballard  Lumber  Gom- 
iMUiy  was  glten  a  lies  upon  the  property  for 
f467.23.  In  September,  1909,  It  contracted 
with  Martin,  the  general  contractor,  to  fur- 
nish material  to  be  used  in  the  erection  of  the 
dwelling.  It  commenced  delivering  the  ma- 
terial  In  pursuance  of  its  contract  on  Septem- 
ber 14,  1909,  and  continued  until  March  31, 
1910l  The  deUverias  were  continued  from 
day  to  day.  On  the  date  of  the  first  deUvOy, 
it  mailed  to  the  appellants  a,  duplicate  state- 
ment of  all  the  material  covered  by  its  con- 
tract No  other  duplicate  stat«nait  was 
mailed  to  the  appellftnts,  and  none  was  de- 
livered to  them.  This  lien  should  not  luve 
been  allowed.  The  duplicate  statement  was 
not  mailed  "at  the  time"  such  material  was 
delivered.  This  resptmdent  Invokes  the  rule 
of  liberal  Intwpretation.  To  enforce  this 
lien  would  be  legislation,  rattier  than  Inter- 
pretation. Six  and  one-half  months  elapsed 
between  the  first  and  the  last  deliveries. 
The  statute  was  not  substantially  compiled 
wlt^   Flnl^  T.  Tagholm,  supra. 


[4]  The  respondent  contractor  purchased 
material  from  the  respondent  BaUey  Du  Bols 
Sash,  Door  &  Mfg.  Company,  of  the  value 
ot  92,269.80,  to  be  used  In  tbs  erection  of 
appellants*  dwelling.  Of  this  amount  91r 
105.46  -  vras  delivered  between  January 
and  April  6;  19ia  The  balance  was  deliver- 
ed prior  to  January  28tb.  It  Is  admitted 
that  no  statement  was  mailed  or  delivered 
to  appdlants  prior  to  January  28th.  The 
evidence  Is  confiicting  as  to  whether  respond- 
ents mailed  the  duplicate  statements  on  and 
after  January  28th.  A  reading  of  the  evi- 
dence, however,  has  convinced  us  that  it 
mailed  the  statements  conformably  to  the 
statute  after  that  time.  A  judgment  was 
entered  In  favor  of  the  respondent  against 
the  contractor  for  $023.60,  and  a  lien  was 
established  in  Its  favor  against  the  appel- 
lants* property  for  that  amount  The  fol- 
lowing payments  were  made  on  the  account 
before  the  commencement  of  the  suit:  De- 
cember 7,  1909,  (400;  April  6.  1910,  (200; 
AprU  26,  1910,  $746.11.  The  last  two  pay- 
ments were  made  out  of  the  contractor's 
money  by  an  agent  of  the  company  which 
had  bonded  bim.  Wh«i  the  paym«its  w«e 
made,  no  directtons  were  given  as  to  how 
th^  should  be  arolled.  The  respondoit 
credited  them  as  they  were  severally  made 
upon  the  oldest  items  of  the  account  If 
these  credits  were  properly  mad^  or  if  the 
law  would  make  a  like  application  when  the 
debtor  gives  no  direction  as  to  how  he  wishes 
the  payment  applied,  the  lien  was  properly 
established.  The  appdlants  concede  that 
In  the  absrace  of  a  direction  by  the  debtor 
or  an  application  by  the  creditor,  the  general 
role  Is  that  the  first  Item  <m  the  debit  side 
of  the  acconnt  Is  dlsduurged  or  reduced  by 
the  first  Item  on  the  credit  Me.  They  con- 
tend, however,  that  this  role  la  not  appli- 
cable here,  because  the  bonding  company 
through  whom  the  payments  were  made  has 
an  equltr  In  the  mon^.  We  do  not  under- 
stand how  this  questton  Is  open  to  the  ap-' 
pellants.  The  bonding  company  Is  not  a 
party  to  the  suit 

Assuming,  however,  that  the  appellants 
may  raise  the  question,  we  do  not  think  the 
authorities  cited  are  controlling  upon  the 
facts  before  us.  In  the  case  of  Crane  Co.  v. 
Pacific  Heat  &  Power  Co.,  86  Wash.  09,  78 
Pac.  460,  dted  by  the  appellants,  the  credi- 
tor bad  applied  the  paymmts  to  prior  ac- 
counts having  no  connection  with  the  build- 
ing which  was  ttie  source  of  the  fond  from 
which  the  payments  were  made.  In  Mer- 
chants' Ins.  Co.  V.  Herber,  68  Minn.  430,  71 
N.  W.  624^  It  was  held  that  the  obligee  In 
a  b<Hid,  as  against  a  surety,  could  not  apply 
payments  made  the  principal  to  a  ddbt 
which  the  principal  owed  b^ore  the  bond 
was  glv^  It  is  argued  that  the  payments 
made  In  the  case  at  bar  were  affected  with 
an  equity  In  favor  of  the  surety.  The  equity 
of  the  surety  In  this  fnnd  was  less  than  the 
equity  of  the  respondents.   The  money  be- 
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longM  to  the  ivixiclpaL  The  materiel  tnr- 
uished  by  tbe  respondeDt  was  one  of  tbe 
sources  of  tbe  fund.  Tbe  surety  bad,  so  far 
as  tbe  record  discloses,  contributed  nothing 
to  tbe  source  wbicb  furnished  tbe  fund. 
Wbere  a  party  performs  work  upon  and 
fumlsbes  materlai  for  a  boUdlns,  eoan  of 
which  embraces  extra  work  wbicb  is  not 
Uenable,  and  bas  received  partial  payments 
without  any  direction  as  to  its  application, 
a  court  of  equity  will  apply  the  payment  to 
the  nouUeoable  account  Barbee  t.  Morris, 
221  111.  382,  77  N.  E.  689.  The  Uen  was 
properly  allowed. 

Tbe  judgment  will  be  reversed,  with  direc- 
tions to  enter  a  jodgmmt  conformably  to 
this  opinion. 

PARKEB  and  MOUNT,  JJ^  concur. 


BRNST  et  vz.  T.  SCHBTIDT  et  ox. 
(Supreme  Otart  of  Washingtoa.   Jan.  4,  1912.) 

Fbauds.  Statute  of  (|  138*)— Bfmot— Im- 

pbovemkkts. 

Where  plaintiSa  entered  land  under  parol 
contract  by  defendants  to  convey  to  ]^intlffii 
at  the  expiration  of  four  ywrs  lealdeiice  there- 
on, and  plaintiffs,  on  tbe  faith  of  such  parol 
agreement,  improved  tbe  land  by  erectine  build- 
tngs  and  cultivating  a  portion  thereof,  tbe  con- 
tract being  unenforceable  under  the  statute  of 
frauds,  dtfendants  having  breached  tbe  same 
by  ordering  plaintiffs  to  remove  from  the  iwem- 
]fles  before  the  time  arrived  for  a  conveyancfe 
piaintife  were  entitled  to  recoro  the  value  of 
their  improvements. 

[Ed.  Note.— For  other  cases,  see  E^uds,  Stat- 
ute of.  Cent.  Dig.  |  iSaH;  Dec.  Dig.  I  1S8.*] 

Department  1.  Appeal  from  Superior 
Court,  Adams  County ;  O.  E.  Holcomb, 
Judge. 

Action  by  Jacob  Ernst  and  wife  against 
Jakob  Schmidt  and  wife.  Judgment  for 
plain tlfls,  and  defendants  appeal.  Affirmed. 

Lovell  &  Davis,  for  appellants.  John  Tru- 
ax,  for  respondents. 

MOUNT,  J.  The  plalntUr  Jacob  Ernst 
la  tbe  son-in-law  of  the  defendants,  and 
Battle  Ernst  Is  tb^  daughter.  In  Decem- 
ber, 190^  tlie  dsfOndants  owned  a.  section  at 
land  In  Grant  county.  This  land  wari  at 
that  time  Incumbered  by  a  mortgage  of 
OOOl  They  desired  to  give  the  land  to  tbelr 
children,  80  acres  to  endi  of  the  daughters. 
With  that  object  In  view,  they  agreed  with 
the  plaintiffs  tbat,  if  plaintlfte  would  oc- 
cupy and  improve  a  certain  80-acre  tract  for 
a  period  of  4  years,  at  the  expiration  of  tbat 
time  {be  defendants  would  deed  the  land  to 
the  plalntlflb  free  from  ttie  mortgage.  Tbe 
plaintiffs  accepted  this  offer,  and  moved  up- 
on the  land,  which  was  unimproved,  and 
proceeded  to  improve  Ure  same  by  erecting 
a  dwelling  house,  bam,  outhouses,  fences, 
otc,  and  cultivated  a  portion  of  the  land. 


In  October,  1W30,  tbe  plaintiff  Jacob  Ernst 
and  bis  fiitber-in-law,  Jakob  Schmidt,  had 
some  words  which  led  to  blows,  and  tbe  lat> 
ter  ordered  the  plaintiffs  to  leave  the  prem- 
ises, wlitch  about  one  month  later  they  did. 
Tbe  plaintiffs  tberenpcm  brought  this  action 
to  recover  from  the  defendants  tbe  value  of 
the  Improvements  which  they  bad  placed  up- 
on the  land.  Upon  a  trial  of  the  case,  the- 
lower  court  found  In  favor  of  the  plalntlflb, 
and  entered  a  Judgmmt  against  the  defend- 
ants for  |9G0,  being  the  value  of  the  Im- 
provements upon  the  lend.  The  defendants 
have  appealed  tnm  Uiat  judgment 

Defendants  argue  that  there  was  no- 
breach  of  tbe  contract  on  th^r  part,  but  that 
the  plalntlffB  themselves  violated  tbe  agree- 
ment by  leaving  tbe  premises,  and  are  there- 
fore  not  entitled  to  recover.  It  is  conceded 
that  tbe  defendant  Jakob  Schmidt,  at  tbe 
time  of  the  trouble,  -ordered  the  plaintiffs  to- 
leave  the  property;  but  It  is  claimed  that 
the  defendants  a  few  days  later  soit  word  to 
tbe  plalntlffB  tbat  tbey  need  not  leave,  but 
should  remain  upon  the  land,  and  there  Is 
evidence  In  tbe  record  to  support  this  claim. 
The  plaintiffs  denied  tbat  tbey  were  so 
informed.  Tbe  court,  after  bearing  all  the 
evidence  upon  this  point,  found  tbat  the 
defendants  at  the  time  of  tbe  trouble,  "and 
several  times  immediately  thereafter,  order- 
ed and  directed  idalntiffs  to  Imve  tbe  said 
lands  and  premises  and  to  vacate  the  samer 
that,  pursuant  to  said  orders  and  direction^ 
and  for  tbe  reason  that  it  was  impossible  for 
plaintlfflB  and  defendants  to  live  longer  in 
peace  and  harmony  upon  said  premises, 
plaintiffs  removed  therefrom."  We  must  as- 
sume*  therefore,  that  the  def^dants  breach- 
ed the  contract 

The  rule  Is  stated  in  Martin  v.  Aainson, 
7  Qa.  228,  50  Am.  Dea  408,  as  fpllows:  "As 
to  tbe  r^bt  of  Martin  to  recover  compensa- 
tion for  the  value  of  tbe  improvements  which 
be  put  upon  the  land,  over  and  above  the 
rents  and  profits  whUe  be  occnpled  It  It 
would  seem  to  be  founded  on  the  clearest 
principles  of  equity.  Atkinson  got  the  bene- 
fit  of  these  improvements.  What  Justice 
would  there  be  In  not  making  him  pay  for 
them?"  And  In  Pitt  v.  Mooro,  99  N.  a 
8S,  6  &  E.  S80.  6  Am.  St  Rep.  489,  as  fol- 
lows: '^Whatever  may  have  been  tbe  ancient 
rul^  it  Is  now  well  settled  by  many  decl> 
slons,  from  Baker  t,  Carson,  21  N.  C  881* 
in  which  there  was  a  divided  court  but  Ruf- 
fin,  C.  J.,  and  Hastln,  J.,  concurring;  uid 
Albea  v.  Griffin,  22  N.  (3.  9,  1^  a  unanimous 
court  to  HedKepeth  v.  Rose,  W  N.  Q  41. 
that  wbere  tbe  labor  or  money  of  a  person 
bas  been  expended  In  the  swnnanent  tm- 
provement  and  enrichment  of  the  property 
of  another  by  parol  contract  or  agteemoit,. 
wfaich  cannot  be  enforced  because,  and  only 
becnuse,  it  is  not  in  writing,  the  par^  repii- 
dialing  the  contrnct  as  he  may  do,  will  not 
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be  allowed  to  take  and  hold  the  property 
tlins  improved  and  enriched,  'without  com- 
pensation for  the  additional  value  which 
these  Improvemrats  have  conferred  upon  the 
property,*  and  it  rests  upon  the  broad  prin- 
ciple that  It  Is  against  conscience  that  one 
man  shall  be  enriched  to  the  Injury  and  cost 
of  another,  Induced  by  his  own  act"  See, 
also,  notes  to  the  same  case  In  6  Am.  St. 
Rep.  supra.  Whether  the  original  contract 
In  this  case  was  within  the  statute  of  frauds 
or  not  Is  immaterial,  because,  where  the  de- 
fendant Is  found  to  have  breached  the  con- 
tract, he  would  be  liable  in  either  event. 
The  judgment  is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  GOSE,  JJ^  ooncnr. 


NKLSON  T.  SIBLEY  CONTRACmNG  OO. 
(Supreme  Oourt  of  Washington.   Jan.  4,  1912.) 
EriDEXCK    (I  12»^REI.IVA1ICT  — DWFKBENT 
SUBSTANCK. 

Where  plaintiff  claimed  to  have  been  In- 
jured tlirough  the  explosion  of  a  blasting 
powder  IiQown  as  "Jexite,"  a  highly  explosive 
and  danf^erous  Rubstance,  fomished  him  wlth- 
ont  warning,  which  was  a  white  powder  con- 
taining no  picric  acid,  but  composed  of  tMJ  per 
cent,  potash  and  34  per  cent.  Qour,  evidence  of 
an  expert  as  to  the  explosive  and  dantcerons 
character  of  t  yellow  substaocp.  called  "Jexite," 
composed  of  7H  per  cent  chloride  of  potash, 
picric  acid,  and  flour,  but  which  had  never  been 
put  on  the  market,  nor  used  commercially,  was 
inadmissible. 

[Ed.  Note.—For  other  eases,  tMe  BMdence, 
Dec  Dig.  I  12«.*1 

Department  2.  Appeal  from  Superior 
Court  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  Theodore  Nelson  against  the 
Sibley  Contracting  Company^  Judgment  for 
defendant,  and  plaintiff  appeals-  Affirmed. 

W.  H.  Plummer  and  Henry  Jackson  Darby, 
for  appellant  Cannon,  Ferris,  Swan  &  Lal- 
ly,  for  respondent 

MORRIS,  J.  Appellant  claiming  to  have 
been  Injured  while  in  the  employ  of  respond- 
ent, through  the  explosion  of  a  blasting  pow- 
der known  as  "Jezlte,"  brought  this  action, 
alleging  the  negligence  of  respondent  In  fur- 
nishing him  with  a  highly  explosive  and 
dangerous  powder  with  which  he  had  no  pre- 
vious experience,  without  warning  him  of  its 
highly  explosive  and  dangerous  character, 
and  that  while  using  It  as  directed  it  sud- 
denly exploded,  due  solely  to  Its  highly  ex- 
plosive and  dangerous  character.  It  will 
not  be  necessary  to  refer  to  the  defense  as 
set  up  in  the  answer,  since  no  question  aris- 
es thereon.  At  the  conclusion  of  the  evidence 
the  court  sustained  respondent's  challenge 
to  its  sufficiency,  and  diamlBsed  the  action, 
and  plntntifT  appeals. 

The  main  error  alleged  Is  the  court's  ac- 


tion In  striking  out  the  testimony  of  a 
chemist,  who  bad  testified  to  the  explosive 
and  dangerous  character  of  a  yellow  sub- 
stance, called  "Jexite,"  which  had  been  fur- 
nished him  by  appellant  for  experimental 
purposes,  and  dismissing  the  action  on  re- 
spondent's challenge.  Without  this  testimo- 
ny there  was  absolutely  no  evidence  of  the 
dangerous  character  of  Jexite,  as  charged 
In  the  complaint  It  subsequently  appeared 
that  Jexite,  as  used  by  respondent  in  Its  con- 
struction work  and  furnished  to  appellant, 
was  a  white  powder,  differing  materially  from 
the  yellow  substance  examined  by  the  chemist 
and  concerning  wblcta  he  testified ;  that  the 
yellow  powder  was  composed  of  73  per  cent 
of  chloride  of  potash,  picric  acid,  and  flour, 
the  percentage  of  the  last  two  ingredients 
not  being  given ;  ttiat  the  company  manuinac- 
turlng  Jexite  had  used  picric  acid  In  com- 
bination with  chloride  of  potash  and  flour, 
producing  a  yellow  substance  similar  to  ap- 
pellant's exhibit,  but  that  such  combination 
was  only  used  In  the  experimental  stage; 
that  the  product  bad  never  been  put  on  the 
market,  nor  manufactured  commercially; 
that  the  powder  used  by  respondent,  and 
which  was  used  by  appellant,  was  a  white 
powder  containing  no  picric  acid,  but  was 
composed  of  potash,  36  per  cent.,  and  flour, 
34  per  cent  It  was  also  shown  that,  while 
the  yellow  powder  would  explode  by  friction, 
the  white  powder  would  not  Appellant  made 
no  attempt  to  rebut  this  testimony,  or  to 
make  any  showing  that  the  yellow  powder 
was  the  one  used  by  him  at  the  time  he 
claims  to  have  been  Injured.  The  testimony 
of  the  chemist  was  therefore  immaterial  and 
properly  stricken.  Respondent's  testimony 
being  unchallenged,  and  there  being  no  at- 
tempt to  show  that  the  powder  tised  by  ap- 
pellant in  preparing  the  blast  tbat  Injured 
him  was  of  the  character  as  chained  Id  the 
complaint  and  upon  which  he  based  his  right 
of  action,  there  was  nothing  to  submit  to  the 
Jury,  and  the  challenge  was  properly  sus- 
tained, and  the  motion  granted.  Scarpelll  v. 
Washington  Water  Power  Co.,  114  Pac.  870. 

The  other  assignments  of  error  are  witliout 
m«rit,  and  the  Jndgmoit  la  afflnned. 

DUNBAR,  G.  J.,  and  CHADWIOK,  OBOW. 
and  ELLia,  33^  concur. 


GOLD  et  al.  t.  GBBRIGK  et  al. 
(Supreme  Court  of  Wartiington.   Dec  29, 1911.) 

En  Banc  On  rehearing.  Former  opinion 
affirmed. 

For  former  opinion,  see  62  Wash.  226.  113 
Pac  B6B. 

PER  CURIAM.  A  petition  for  rehearing 
in  this  case  having  been  granted,  argument 
thereon  before  the  court  en  banc  was  heard 
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on  December  28,  1911.  A  majority  of  the 
coart  being  of  the  opinion  that  the  judg- 
ment should  be  affirmed  for  the  reason  stat- 
ed In  the  majority  opinion  of  department 
1  <62  Wash.  228.  113  Paa  565),  rendered 
February  17,  1911,  It  la  n  ordei^ 


MULLINS  T.  MULLIN8  et  ax. 

(Supreme  Court  of  Washington.    Dec.  26, 
1911.) 

liWiTATiON  OF  Actions  (ji  197*)— Alienation 
OP  Affections— SuPTiciENCT  of  Evidence 

— LmiTATIONS. 

BJvldenee  In  an  action  for  alienating  the 
aflhctlons  of  plaJntUTs  hoiband  Md  to  iboTr 
that  his  affections  were  alleoated  few  more  than 
three  years  before  the  banning  of  the  action, 
barring  it 

lEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  |  197.*] 

Department  1.  Appeal  from  Superior 
Court,  Taklma  County;  E.  B.  Preble,  Judge. 

Action  by  Anna  E.  Mulllns  against  Patrick 
Mulllns  and  wife.  From  a  judgment  for 
plalntur,  defendants  appeaL  Reversed  and 
cause  dismissed. 

Englehart  &  Btgg,  for  appellants.  Wende 
&  iByiOT  and  Gtaarles  A.  Riddle,  for  respond- 
ent. 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion against  the  defendants  to  recover  dam- 
ages on  account  of  alleged  all^atlon  of  the 
affections  and  loss  of  consortium  of  her  hus- 
band. She  recovered  a  judgment  in  the  court 
below,  and  the  defendants  have  appealed. 

At  the  trial  of  the  case  defendants  moved 
the  court  for  a  nonsuit  at  the  close  of  the 
plaintiff's  evidence,  and  again  at  the  dose 
of  all  the  evidence  moved  for  a  directed  ver- 
dict. These  motions  were  denied.  A  number 
of  errors  are  assigned,  but  our  view  upon  the 
question  hereinafter  noticed  Is  conclusive  of 
the  case,  and  we  shall  therefore  not  notice 
the  other  questions  presented.  It  Is  argued 
by  the  appellants  that  the  action  was  barred 
by  the  two-year  statute  of  limitations,  but 
if  the  three-year  statute  applies  to  a  case  of 
this  kind,  then  the  evidence  conclusively 
shows  that  the  action  was  not  begun  within 
three  years  after  the  cause  accrued.  The 
respondent  concedes  that  the  action  was  not 
iKgun  withla  two  years,  but  It  Is  claimed 
that  the  action  did  not  accrue  until  February 
2,  1907,  and  was  therefore  well  within  the 
three-year  statute  which  applies  to  this  case. 

It  Is  not  necessary  to  decide  which  stat- 
ute applies,  for  we  are  clear  that  the  ac- 
tion was  not  commenced  until  after  the  expi- 
ration of  three  years*  from  the  time  It  ac- 
crued. The  plaintiff  and  John  R.  Mulllns 
were  married  in  Butte,  Mont.,  on  November 
28,  1905.  John  R.  Mulllns  was  the  son  of 
the  defendanta  After  the  marriage  and  on 
April  10,  1906,  the  plaintiff  and  her  busband 


came  from  Butte  to  North  Taklma,  to  make 
their  home  with  the  defendants.  The  plain- 
tiff at  that  time  was  pregnant.  They  lived 
with  the  defendants  at  their  home  until 
some  time  in  June,  1906,  when  the  two  faifil- 
lles  moved  Into  a  new  hotel  constructed  and 
owned  by  the  defendants.  The  son,  John  R., 
was  employed  in  the  management  of  the  ho- 
tel. In  August,  1906,  the  plalntlfl's  mother, 
who  then  lived  In  St.  Paul,  Minn.,  was  Invit- 
ed by  the  plaintiff  and  her  husband  to  come 
to  North  Yakima  to  take  care  of  her  daugh- 
ter during  childbirth  and  confinement.  She 
arrived  on  Ai^st  18,  1906.  A  child  was 
born  to  the  plaintiff  In  September.  After 
the  arrival  of  the  plaintiff's  mother  at  Yaki- 
ma, the  families  were  not  harmonious.  It 
is  also  apparent  that  prior  to  that  time  the 
relations  were  not  altogether  harmonious  be- 
tween the  two  Mulllns  families,  for  the  plain- 
tiff testified  that  her  mother-in-law  had  fre- 
quently said  to  plaintiff's  husband  that  plain- 
tiff "was  only  a  common  working  girl,  not 
good  enough  for  Johnny;  was  not  In  his 
class,  and  th^  would  never  live  together  if 
she  could  help  It,"  and  such  like  expressions. 
After  the  baby  came  and  some  time  In  Octo- 
ber, 1906,  plaintiff  and  Mrs.  Mulllns,  her 
mother-in-law,  had  Booae  difficulty,  and  plain- 
tiff slapped  Mrs.  Mulllns  in  the  face.  There- 
upon the  defendant  Patrick  Mullins  told 
plaintiff  she  would  have  to  go.  She  there- 
upon  bad  her  clotbes  packed  and  she  and 
her  mother,  on  November  8,  1906,  1^  for 
St.  Paul.  The  plaintiff  and  ber  bnabond  bad 
not  gotten  along  well  prior  to  this  time,  and 
she  bad  reused  to  live  wlUi  him.  FlalnttfTs 
husband,  bowerer,  did  not  want  ber  to  fO 
to  St  Panl.  After  the  plaintiff  bad  gone  to 
St  Paul,  she  and  ber  busband  corresptmded. 
In  February  she  sent  ber  busband  a  teie- 
gram,  stating  that  the  baby  was  sick  and  for 
him  to  come.  He  started  Immediately,  bat 
did  not  readli  St  Paul  until  after  the  baby 
died.  On  the  day  ot  tbe  foneral,  plaintiff 
and  her  husband  consorted  together  and  tbe 
next  day,  which  was  February  21,  1907, 
plaintiff's  husband  oideavored  to  effect  a 
reconciliation  with  ber.  She  testified  that 
he  cursed  her  and  abused  her  and  she  refus- 
ed to  live  with  bim  as  his  wlf&  It  was  then 
agreed  that  be  return  to  this  state  and  pro- 
cure a  divorce.  He  returned,  but  did  not 
seek  a  divorce.  Later,  in  the  month  of 
April.  1907,  she  came  to  this  state,  and 
brought  an  action  for  divorce  upon  the  ground 
of  cruelty.  Her  busband  resisted  the  di- 
vorce, which  was  granted  on  May  16,  1908. 
She,  thereafter,  on  October  80,  190^  broutfit 
this  action. 

It  is  apparent  from  the  evidence  of  the 
plaintiff  in  this  case  that  whatever  the  de- 
fendants said  or  did  to  alienate  the  affection 
of  plaintiff's  husband  was  said  and  done 
prior  to  October  SO,  1906.  and  it  is  also  ap- 
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parent  tliat,  If  ber  husband  ceased  to  love 
and  consort  with  her,  he  ceased  to  do  so 
many  days  prior  to  October  80,  1906.  The 
evidence  Is  clear  that  the  last  thing  that 
defendants  or  either  of  them  said  or  did  to 
separate  the  plaintiff  and  her  hasband  was 
aboQt  October  16,  1906,  when  they  ordered 
the  plaintiff  to  leave  the  premises.  It  is  ap- 
parently not  claimed,  and  could  not  well  be 
claimed  from  the  evidence,  that  defendants 
did  anything  after  that  time,  for  the  separa- 
tion was  then  complete.  Bat  plaintiff  con- 
tends that  because  her  husband  came  to  St 
Paul  on  or  about  February  20,  1907,  and  con- 
sorted with  her  for  one  day,  the  statute  did 
not  begin  to  run  until  that  time.  But  her 
testimony  is  clear  to  the  point  that  she  then 
refused  to  live  with  her  husband  who  solicit- 
ed her  to  do  so.  If  the  conduct  of  his  parents 
bad  previonsly  incited  him  against  her  so 
that  he  was  cruel  to  her  and  abused  her 
so  that  she  could  no  longer  endure  him,  there 
is  no  evldrace  to  show  that  they  did  any- 
thing new  at  that  time.  Whatever  they  did 
was  done  previonsly  to  that  time;  and  If 
she  lost  the  affection  or  consortium  of  ber 
husband,  it  was  lost  prior  to  that  time,  and 
she  knew  It  If  she  had  then  gone  to  live 
with  her  husband  and  In  good  faith  bad  en- 
deavored to  regain  his  affection,  and  if  the 
defendants  thereafter  had  Incited  him  against 
her,  no  doubt  the  cause  of  action  would  be- 
gin to  run  from  the  last  wrongful  act  of  the 
defendants.  But  that  state  of  fftcta  did  not 
occur.  The  plalntUTs  hasband  aooght  her  to 
live  with  talm,  but  she  refused,  and  they  then 
agreed  to  be  divorced-^iot  on  account  of 
what  occarred  there,  but  of  what  bad  pre- 
viously taken  place.  The  wrong  of  the  de- 
fendants. If  any,  was  committed  more  than 
three  years  prior  to  the  time  the  action  was 
begun,  and  was  during  all  that  time  within 
the  knowledge  of  the  plaintiff. 

The  trial  court  for  this  reason  should  have 
snstalned  the  motion  for  nonsuit  made  by 
the  defendants.  The  judgment  is  reversed 
and  the  cause  ordered  dismissed. 

DUNBAB,  O.  J.,  and  PARKER  and  OOSB, 
JJ»  concur. 


COLE  V.  SPOKANE  GAS  ft  FUEL  OO. 

(Supreme  Court  of  WaaUngton.   Dec  27, 

1911.) 

1.  Mastib  and  Sbrvaht  (I  276*)— Injubub 
TO  Sbbyawt— Dbitbctiyb  APFUAifOES— Sur- 

FIOIBIfCT  or  EVIDBNOB. 

Iq  an  action  by  a  servant  for  Injuries  re- 
ceived from  a  falltng  pan  which  he  was  helping 
to  carry,  evidence  Ma  tnsaffident  to  show  that 
the  acddent  was  caused  by  the  loss  ot  rivets 
fastening  tba  handle  to  the  pan. 

[Ed.  Note.— For  other  csiea,  sea  Master  and 

Servant,  Dec.  Dig.  S  276.*] 


2.  BIaSTBB  and  SBBTANT  (I  285*)— IHJUXIBS 

TO  Sbbvaht— DBnonvK  Apflzancbs— Com- 
mon INSTKUUENT. 

An  instrument  presenting  no  complicated 
question  of  power,  motloD,  or  construction,  and 
intelligible  in  all  of  its  parts  to  the  dullest  In- 
tellect, is  not  within  toe  rule  that  a  master 
must  provide  safe  Instrumentalities  for  Us 
servants,  as  there  is  no  reason  why  the  serv- 
ant brought  in  daily  contact  with  it  should  not 
be  chargeable  equiuly  with  the  master  witb  a 
knowledge  of  its  defects,  so  that  where.  In  an 
action  for  Injuries  to  a  servant,  the  injury  was 
caused  b;  an  ordinary  pan  in  which  the  serv- 
ant was  accustomed  to  carry  coke  and  which  he 
handled  several  times  a  da^,  the  inatrumentali- 
t7  was  BO  simple  that  It  was  the  duty  of  the 
servant,  upon  finding  It  defective,  to  either  call 
the  attention  of  the  master  to  it,  or  protect 
lumaelf  against  the  possibility  of  injury,  and  an 
action  for  such  Injury  will  not  lie. 

[Ed.  Note.-^or  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  710;  Dec  IMg.  i  28B.*) 

8.  Mastkb  and  Bbbvant  (|  266*)— Liabxutt 
fob  iNjrnoBB  to  Bbbvant— Bks  Ipsa  IjO- 

quitub. 

While,  under  the  doctrine  of  res  ipsa  lo- 
quitur, the  establishment  of  certain  facts  will 
speak  negligence  and  put  the  burden  of  dls- 

? roving  it  upon  the  party  charged,  it  is  the 
acts  surrounding  the  injury,  and  not  the  In- 
jury Itself,  which  raise  that  presumption,  so 
that,  in  an  action  for  Injuries  to  a  servant  from 
the  falling  of  a  pan,  negligence  of  the  master 
will  not  be  presumed  from  the  mere  falling  of 
such  pan. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  881;  Dec.  Dig.  (  265.*] 

Department  2.  Appeal  from  Superior 
Court  Spolcane  Coonty;  Wm.  A.  Huneke. 
Judge. 

Action  by  Wesley  F.  Cole  against  the  Spo- 
kane Oas  &  Fuel  Company,  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  H.  Plnmmer  and  Henry  Jackson  Dar- 
by, Cor  appellant  Post,  Avery  &  Higgins, 
for  respondent 

CHADWICK,  J.  Appellant  was  a  stoker 
in  the  employ  of  respondent  He  brought 
this  action  to  recover  compensation  for  In- 
juries which  be  says  reenlted  from  respond- 
ent's negligence.  The  case  Is  predicated  up- 
on the  legal  principle  that  It  is  the  duty  of 
an  employer  to  provide  the  servant  each 
safe  and  sufllclent  appliances  or  Instrumen- 
talities as  are  reasonably  calculated  to  insure 
the  safety  of  the  servant,  and  to  maintain 
them  in  a  reasonable  state  of  reitair.  Appel- 
lant was  43  years  old  at  the  time  he  was  In- 
jured, and  had  performed  common  labor  for 
many  years.  He  bad  worked  as  a  stoker  for 
respondent  from  April  6,  101<X  to  December 
21,  1910,  the  day  he  was  Injured.  He  with 
another  cairried  coke  along  the  line  of  series 
of  retorte,  teklng  it  out  of  one  and  putting 
It  into  another  as  the  process  of  manufacture 
required.  The  vehicle  In  which  the  coke  was 
carried  was  an  Iron  pan  with  two  handles 
projecting  lengthwise  from  tbe  ends,  so  that 
a  man  could  walk  between  them  after  the 
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fssblon  of  handling  a  wbeelhnrrow.  While 
thus  engaged  appellant  dropped  the  pan.  It 
fell  upon  and  fractured  his  ankle.  The  spe- 
dflc  omission  of  duty  on  the  part  of  the  em- 
ployer, as  It  iB  alleged,  Ig  this:  That  one  of 
the  handles  of  the  pan  gare  way  because 
some  of  the  riTets  were  oat  of  the  handle, 
so  that  it  had  become  loose,  and  but  for  this 
the  accident  would  not  have  occurred.  At 
the  close  of  appellant's  case  the  court  took 
the  case  from  tbe  jury  and  thereafter  en- 
tered a  Judgment  In  favor  of  defendant 

[11  A  careful  review  of  the  evidence  con- 
Tlnces  us  that  there  can  be  no  doubt  of  the 
correctneas  of  tbe  court's  Judgment  There 
Is  no  evidence  to  sustain  coonsers  theory  that 
the  accident  occuri-ed  because  some  of  the 
rivets  attaching  the  handle  to  the  pan  were 
out  Appellant's  own  testimony  does  not 
sustain  this  tbeory.  He  says  that  the  rights 
hand  handle  sllpiwd  In  his  hand,  that  be 
made  a  "kind  of  a  grab,"  and  tiiat  lie  '-grab- 
bed for  a  new  hold."  when  be  lost  It  alto- 
gether. Appellant  bad  used  tbe  pan  for  some 
time  before  tbe  accident  happened,  and  It 
was  used  for  two  or  three  days  thereafter. 
It  is  not  shown  by  any  evideiiee  that  the 
loss  of  the  rivets  In  any  way  Impaired  tbe 
usefulness  of  the  instrument  Appellant  ad- 
mits that  his  ^ves  were  wet  sud  U  is  as 
likely  or  more  likely  from  the  evidence  that 
the  accident  happened  from  this  cause  rather 
than  any  defect  in  the  pan. 

[2]  Or,  If  it  be  held  that  there  was  a  de- 
fect Ita  chaifuiter  was  such  that  plaintiff 
who  was  handling  the  pan  many  times  a  day 
would  be  charged  with  notice  of  it,  as  well 
as  the  dntf  of  taking  It  to  tbe  blacksmith 
who  was  kept  upon  tbe  premises  by  respond- 
oit  to  do  all  needful  repairing.  The  master 
could  have  no  more  knowledge  of  such  a  de- 
fect than  the  servant  possessed,  for  tbe  in- 
strumentality was  80  simple  that  It  was  the 
duty  of  tbe  servant  to  know  Its  condition, 
and  either  call  the  attention  of  tbe  master 
to  it  or  protect  himself  against  the  possibility 
of  injury.  The  rule  seems  well  established 
that  an  Implement  of  simple  structure,  pre- 
senting no  complicated  question  of  power, 
motion,  or  construction,  and  Intelligible  In  all 
of  its  parts  to  tbe  dullest  Intellect  does  not 
come  within  the  rule  of  safe  Instrumentali- 
ties, for  there  is  no  reason  known  to  the  law 
why  a  person  handling  such  Instrument  and 
brought  in  daily  contact  with  It  should  not 
be  chargeable  equally  with  the  master  with 
a  knowledge  of  Its  defects.  CahiU  v.  Hilton, 
100  N.  T.  512,  18  N.  E.  839;  Marsh  T.  Chick- 
ering.  101  N.  Y.  396,  0  N.  E.  5R;  McMillan 
V.  Minetto  Shade  Cloth  Co..  134  App.  Div. 
28.  117  N.  Y.  Snpp.  1081;  Wachsumtb  v.  Shaw 
Elec.  Crane  Co.,  118  Mich.  275.  76  N.  W.  497; 
O'Brien  v.  Missouri,  K.  &  T.  B.  Co.,  36  Tex. 
Ci».  App.  528.  82  S,  W.  319;  Holt  v.  Rail- 
way Co.,  94  Wis.  506,  69  N.  W.  853;  Stirling 
Cos)  A  (^oke  Co.  V.  Fork,  141  Ky.  40,  131 


8.  W.  3.080;  Jenney  Elec.  Lt  &  Power  Co. 
V.  Murphy,  110  Ind.  566,  18  N.  B.  8a 

[3]  Tbe  doctrine  of  res  ipsa  loquitur  Is 
invoked.  Under  that  doctrine  It  has  been 
held  that  certain  facts,  when  established,  will 
speak  negligence,  and  put  the  burden  of  dis- 
proving it  upon  the  party  charged.  It  bas 
never  been  carried  to  the  extent  of  raising 
a  presumption  of  negligence  from  the  mere 
fact  of  injury.  It  Is  tiie  facts  from  which 
the  injury  resulted,  and  not  tbe  injury*  that 
sets  tbe  doctrine  in  motion. 

Judgment  affirmed. 

DUNBAB,  a  3.,  and  CBOW.  MOBBIS,aiia 
ELUS,  JJ^  concur. 


CAMPBELL  V.  WINSLOW  LUMBEB  CO. 
(Supreme  Court  of  Washington.   Jon.  8,  1012.) 

1.  Mastbe  and  SxBVAm:  ({  205*)— Assoxp- 
TioN  or  BisK— Bbuancx  oiT  Cabe  or  Mas- 
ter. 

Where  the  foreman  of  a  mill  company  for 
wbom  plaintiff  was  working  told  him  not  to  tiae 
■  ladder  ontU  it  was  made  secure,  and  him- 
self nailed  the  ladder  In  iU  first  portion,  tbe 
plaintiff,  after  it  bad  been  moved  and  replaced, 
bad  a  right  to  assume  that  It  had  been  made 
secure  ia  its  new  position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  547;  Dec.  Dig.  {  20&.*] 

2.  Uasteb  and  Sbbvant  (|  24S*)— Gohtbibit> 

TORT  NEOLIOBHCB— OBBDIEKCK  TO  DEUAICD. 

If  a  danger  is  not  so  absolute  or  imminent 
that  injury  mast  almost  necessarily  result 
from  an  obedience  to  the  order,  and  a  servant 
obeys  the  order  and  is  Injured,  tbe  master  will 
not  afterwards  be  allowed  to  defend  h^mTfl* 
OB  tbe  ground  that  the  servant  ought  not  to 
have  obeyed  the  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  778-788;  Dee.  Dig.  | 
^45.*] 

3.  MAsraa  and  Sbbvant  (S  289*)— Action 
FOB  Injuries—Question  fob  Jurt— Gon- 
tbibutobt  Neolioence. 

In  a  servant's  action  for  Injuries,  M4,  un- 
der tbe  evidence,  that  the  questitm  <«  contrib- 
utory negligence  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  |i  10Sft-U32;  Dec.  Dig.  { 

4.  Masteb  and  Sebtant  {|  288*)— Actions 
FOB  Injubies- Question  fob  Jubt  — As- 
sumption OF  Bisk. 

In  a  servant's  action  for  iajuries,  held,  nn- 
der  the  evidence,  that  the  quesdon  oz  assump- 
tion of  risk  was  for  tbe  jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  1008-1078;  Dee.  Dig. 
I  288.*] 

5.  ApPBAI.  and  EbBOB  (8  1068*)— HABCXiSaB 

Ebbob— Exclusion  of  Evidence. 

In  an  action  for  persoaal  iajuries,  a  physi- 
cian who  had  attended  plaintiff  testlSed  as  to 
the  character  of  the  loiurv.  stated  tbat  there 
was  a  severe  laceration  of  the  ligaments,  and 
oEFered  an  opinion  as  to  its  permanency.  An- 
other pbysicmo  who  had  also  attended  plaintiff, 
and  who  had  examined  him  recently  for  de- 
fendant was  allowed  to  testify  foUy  w  to  tbe 
condition  of  plaintiff's  ankle  at  the  time  <^ 
trial,  and  that  it  was  In  fair  condition,  that 
there  was  no  swelling  or  ealargement  and  that 
aside  from  a  little  stiffening  it  was  a  good- 
aakie,  and  tbat  a  Pott's  fracture  would  nec- 
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ciwiily  cause  a  itUrening  of  the  ankl«.  Held 
tiatf  as  this  testimoii7  fairly  Qegatlved  the 
testimony  and  opinion  of  plaiatUTB  witness,  er- 
ror, if  any,  in  ezduding  his  farther  testimony 
tendinx  to  show  that  there  had  been  no  lacera- 
tion of  the  ligaments,  and  that  the  injury  was 
known  as  a  Pott's  fracture,  from  which  per- 
manent injuries  are  less  likely  to  occur  than  if 
complicated  by  lacerated  tendons,  was  not 
prejudicial  error. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  41dS,  420(>-4206;  Dec. 
Dig.  I  1068.*] 

Department  2.  Appeal  from  Superior 
Gonrt,  Stevens  County ;  D.  H.  Carey,  Judge. 

'Action  by  A.  B.  Campbell  against  tbe  Win- 
slow  LombOT,  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Afflnned. 

Jessepb  tt  Grlnstead,  for  appellant.  Dan- 
son  A  Williams,  J.  A.  BocbtarA,  and  A.  B. 
Barnes,  for  respondent 

CHADWIOE,  J.  Plaintiff  la  a  carpenter, 
and  at  the  time  'of  the  injury  complained  of 
was  employed  by  the  defendant  in  assist- 
ing In  the  work  of  putting  its  mill  in  a  state 
of  repair.  A  part  of  the  work  was  the  in- 
stitution of  some  new  live  rolls  and,  In  or- 
der to  work  from  below,  a  ladder  had  been 
placed,  leading  from  the  lower  floor  up  to  and 
under  the  frame  upon  which  the  live  rolls 
were  placed.  PlalntlfF  was  working  under 
the  direction  of  a  foreman  who  had,  accord- 
ing to  the  testimony  of  the  plaintiff,  told 
him  at  the  time  the  ladder  was  or^inally 
placed  and  when  he  was  about  to  use  it 
that  It  was  dangerous,  and  that  he  shpnid 
not  use  it  until  It  tiad  been  nailed  to  the 
floor.  This  was  accordingly  done  at  the 
ame.  It  may  be  stated  In  passing  that  the 
weather  was  very  cold,  and  the  lower  floor 
of  the  mill  was  damp  and  covered  with  frost 
The  ladder  remained  In  this  position  and  in 
use  for  about  two  weeks,  when  it  was  re- 
moved by  the  foreman  to  another  part  of 
the  mill.  It  was  thereafter  brought  back 
and  placed  at  or  near  the  place  It  bad  former- 
ly occupied.  Occasion  requiring,  plaintiff 
was  directed  to  go  to  the  lower  floor  for 
some  material.  He  says  he  had  started  for 
the  stairway  when  the  foreman  called  him 
and  directed  bim  to  go  down  the  ladder,  It 
being  closer  at  band;  that  he  attempted  to 
do  so  when  the  ladder,  the  bottom  of  which 
be  oould  not  see,  slipped,  throwing  him  to 
the  floor  beneath  and  fracturing  his  leg. 
Prom  a  Judgment  in  favor  of  the  plaintiff, 
tiie  defendant  has  appealed. 

It  Is  contended  that  respondent  cannot  re- 
cover, because,  the  ladder  being  an  instru- 
ment of  such  simple  construction,  any  danger 
attending  its  use  would  be  as  well  within 
the  knowledge  of  the  respondent  as  of  the 
appellant;  that  no  legal  liability  would  be 
imposed  upon  appellant  to  warn  or  protect 
respondent  within  that  line  of  cases  which 
we  have  irxBt  followed  In  Cole  v.  Spokane 
Falls  Oas  A  Fnd  Co..  119  Pac.  881,  decided 


December  27,  1911.  This  might  be  beld  U  the 
accident  bad  resnlted  from  a  defect  In  the 
ladder  itself.  But  the  testimony  takes  this 
case  ojA  of  that  rule. 

£1]  The  evidence  shows  tbat  xetpondent 
bad  bem  told  by  the  foreman  not  to  nM  the 
ladder  unless  It  was  made  secure.  Appel- 
lant foreman  nailed  the  ladder  In  Its  first 
position,  ao  that  when  It  bad  been  moved 
end  replaced,  respcmdait  bad  a  right  to  as- 
sume that  It  bad  been  made  secure  In  Its 
changed  posltlcm. 

[2]  Thrae  facts  carry  the  case  within  the 
rule  of  Wltblam  v.  Tenlno  Stone  Quarries, 
48  Wash.  127,  92  Pac.  900,  where  the  text 
of  Labatt,  Master  A  Servant,  i  439,  was 
adopted.  We  shall  not  take  space  to  repeat 
more  than  the  last  part  of  the  quotation 
there  employed:  "In  other  words,  If  a  danger 
Is  not  BO  absolute  or  Imminent  that  Injury 
must  almost  necessarily  result  from  an  obe- 
dl^ice  to  the  order  and  a  servant  obeys  the 
orda  and  is  injured,  the  master  will  not 
afterwards  be  allowed  to  defend  himself  on 
the  ground  that  the  servant  ought  not  to 
have  obeyed  the  order." 

[1, 4]  We  think  that  the  questions  of  con- 
tributory negligence  and  assumption  of  risk 
were  for  the  jury. 

[6]  Two  physicians  attended  respondent 
after  he  was  injured.  He  called  one  of  them 
as  a  witness.  The  physician  testtfled  as  to 
the  character  of  the  injury,  and  offered  an 
opinion  as  to  Its  permanency.  Among  other 
things  he  said  that  asid^  from  the  fracture, 
there  was  a  severe  laceration  of  the  liga- 
ments. Appellant  called  the  other  physician 
and  sought  to  show  by  him  that  there  was 
no  laceration  of  the  tendons:  that  the  in- 
Jury  was  what  Is  known  as  a  "Pott's  prac- 
ture"  from  which  permanent  Injuries  are 
less  likely  to  occur  than  If  complicated  by 
lacerated  tendons.  It  la  contended  that  re- 
spondent by  putting  one  physician  on  the 
stand  waived  his  privilege  to  object  to  the 
other  being  heard.  We  do  not  find  It  neces- 
sary to  pass  u[)on  this  disputed  question  in 
the  law,  for,  granting  that  the  testimony  was 
improperly  excluded,  we  think  no  prejudice 
snffldent  to  warrant  a  new  trial  could  have 
occurred.  The  physician  whose  testimony 
was  rejected  had  examined  respondent  the 
day  before,  and  was  allowed  to  testify  fully 
as  to  the  then  condition  of  respondent's  an- 
kle. He  found  It  to  be  in  "fiitr  condition." 
"It  has  a  UtUe  anchylosis;  a  little  still;  oth- 
erwise be  has  got  a  good  ankle."  He  found 
no  sw^llng  or  enlargement.  He  also  testifled 
that  a  Pott's  fracture  would  necessarily 
cause  a  stiffening  (anchylosis),  and  that  use 
of  the  limb  soon  after  the  fracture  would 
tend  to  increase  that  condition.  This  testi- 
mony fairly  negatives  the  testimony  and 
opinion  of  the  flrst  physician,  for  we  may 
assume  that  if  there  bad  hem  any  evidence 
of  lacerated  tendons.  It  would  have  been 
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evident  at  the  time  the  examination  was 
made.  The  fact  that.  In  the  Judgment  of 
the  second  physician,  the  defendant  had  a 
good  ankle  save  a  slight  stiffness,  is  in  its 
resultant  force  all  that  appellant  could  hare 
shown  had  the  doctor  been  examined  as  to 
the  appearance  of  the  member  immediately 
after  the  injury. 

Finding  no  reversible  error,  the  Judgment 
Is  affirmed. 

CROW  and  ELLIS,  JJ..  concur. 

DUNBAR,  C.  J.  While  I  have  no  fault 
to  find  with  the  doctrine  announced  by  Judge 
CHADWICE,  I  thlnlc  it  conclusively  appears 
for  another  reason  that  the  action  of  the 
court  in  regard  to  the  rejection  of  testimony 
was  without  prejudice.  It  is  not  contended  by 
the  appellant  that  the  verdict  was  excessive. 
In  fact,  it  was  candidly  announced  by  the 
attorney  for  the  appellant  in  his  ailment 
that  no  qaesti<m  was  raised  as  to  the  ezces- 
siveness  of  the  verdict  That  being  true,  the 
testimony  offered  was  mtlrely  without  mate- 
riality, and  tbraefore  Its  rejeetlon  was  with* 
out  pr^ndlca 

I  therefbre  ooncor  In  the  lesnlb 


NORWEGIAN  DANISH  METHODIST  EPIS- 
COPAL CHURCH  OF  SPOKANE  FALLS 
V.  HOME  TELEPHONE  GO. 
(Supreme  Court  of  Washington.   Jan.  8,  1912.) 

1.  MaSTEB  ANO  SERVAHT  (I  88*)— IKJTJBIIS  TO 

Sebvaht— Independent  Oortbactob. 

Where  blasting  is  done  in  making  a  con- 
duit for  telephone  wires,  and  the  work  was 
done  In  aid  of  the  telephone  company's  enter- 
prise, and  the  alleged  independent  contractor 
and  the  telephone  company  had  the  same  presi- 
dent, that  he  was  directing  the  work,  and  that 
tile  alleged  contractor  was  engaged  in  no  work 
other  tMjt  construction  work  for  the  telephone 
company,  a  prima  fade  case  of  the  telephone 
company  B  responsibility  for  negligence  in  the 
blMting  was  made  oat 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  f  146;  Dea  Dig.  |  88.*] 

2.  Hastes  and  Servant  (|  266*)— Injubies 
TO  Sebvaht— Actions— Bubden  of  Pboof. 

Where  the  relation  of  an  employer  to  a 
construction  company  is  as  consistent  with  the 
theory  of  agency  as  that  of  Independent  con- 
tractor, the  burden  is  on  the  employer  to  show 
the  true  relation. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Dec.  Dig.  |  266.*] 

S.  Appeal  and  Bbbob  ({  928*)  —  Review — 
Pbesuhptionb  —  Issues  Subhuted  and 
Propeb  InsTBUoriONS  Given. 

Where  the  Instructions  are  not  made  a 
part  of  the  record,  the  Supreme  Conrt  will  as- 
sume that  a  specific  issue  was  snbmitted  to  the 
Jury  by  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^r^  Cent  Dig.  U  S749-87lt4;  D^  Dig.  | 

4.  Mabteb  and  Sebvabt  (§  88*)— Injubt  to 
Sbbvant— Independent  Oontraotob. 

The  relations  of  independent  contractor 
and  agent  are  not  necessanly  repugnant 


where  a  telephone  company  is  laying  conduits 
in  the  street  under  a  monidpal  franchise,  so 
that  its  independent  contractor  would  neces- 
sarily act,  not  only  for  himself,  bnt  also  as  an 
agent  for  the  company,  the  company  may  be. 
liable  for  negligence  of  the  contractor,  imder 
the  doctrine  of  respondeat  superior. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  146;  Dec  Dig.  1  S&*] 

6.  Master  and  Servant  (8  297*>— Injuries 
TO  Servant— Vbbdiot— Responsiveness  to 

Issues. 

In  an  action  against  a  telephone  company 
for  damages  from  blasting,  the  exoneration  of 
a  codefendant  who  had  no  relation  whatever, 
either  to  the  telephone  company  or  the  con- 
struction company,  and  who,  as  an  accommo- 
dation, merely  loaned  men  to  the  one  in  charge 
of  the  construction  company  to  do  the  blasting, 
does  not  render  a  verdict  against  defendant  in- 
valid as  being  unresponsive  to  the  issues. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1197;  Dec  Dig.  |  297.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Hon^e, 
Judge. 

Action  tbe  Norwegian  Danish  Metho- 
dist Bidscopal  Churd)  of  Spokane  Falls 
against  the  Home  Telepbone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

John  F.  Da  vies  and  L.  B.  Cornell,  for  Ajh 
pellant  Severln  Iveraon,  for  leepondent 

CHADWICK,  J.  This  action  was  brought 
by  the  respondent  to  recover  damages.  It 
seems  that  it  was  necessary  to  blast  out  a 
ditch  or  conduit  In  one  of  the  streets  of  the 
city  of  Spokane  and  adjacent  to  the  property 
owned  by  respondent  In  which  to  put  the 
wires  and  conduits  belonging  to  appellant's 
telephone  system.  The  complaint  alleges  that 
the  damages  resulted  because  of  the  careless 
and  negligent  manner  In  which  the  work  was 
done  by  appellant  its  agents,  and  servants. 
Appellant's  answer  Is  a  general  doilal.  At 
the  trial  respondent  showed  the  character 
and  extent  of  Its  damage,  and  there  was 
some  testimony  from  which  the  Jury  might 
And  negligence.  In  submitting  Its  case,  re- 
spondent called  as  a  witness  one  of  the  men 
under  whose  actual  direction  the  work  was 
done.  He  testified  that  tbe  work  was  in 
charge  of  and  carried  on  by  the  Inter- 
state Consolidated  Telephone  Company;  that 
"they  [the  consolidated  company]  have  a  con- 
tract What  their  contract  Is  I  don't  know. 
That  Is  out  of  my  Jurisdiction.  I  am  simply 
employed  on  the  construction  work."  He 
said,  also,  that  the  Home  Telephone  Company 
had  nothing  to  do  with  the  work,  and  fur- 
ther: "Q.  Who  employed  you?  A.  C.  S.  lane. 
Q.  And  who  is  he?  A.  He  is  presidoit  of 
the  Interstate  Consolidated  Telephone  Com- 
pany. Q.  And  isn't  be  the  president  of  the 
Home  Telephone  Company  too?   A.  He  la." 

[1]  It  Is  contended  that  the  evldwce  shows 
the  work  to  have  been  done  by  an  Independ- 
ent contractor,  and  that  no  recovery  can 
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ther^ore  be  had  against  appellant.  We 
think,  however,  that,  when  It  was  shown  that 
the  work  was  done  In  aid  of  a  goiwal  scheme 
prosecuted  In  aid  of  appellant's  enterprise, 
that  the  alleged  Indepnident  contractor  and 
appellant  had  a  conunop  president,  that  he 
was  directing  the  work,  and  that  the  alleged 
contractor  was  engaged  In  no  work  other 
tlian  construction  work  for  the  Home  Tele- 
phone Company,  a  prima  fade  case  was 
made  out  DiUoi  t.  Hunt,  82  Mo.  164;  Bed- 
strake  t.  Swayze,  fi2  N.  J.  Law,  120,  IS  AU. 
697. 

[2]  These  facts  are  quite  as  consistent 
with  the  theory  of  agency  aa  that  of  inde- 
pendent contractor,  and  the  burden  shifts  to 
appellant  to  show  its  true  relation  to  the 
construction  company,  the  best  evidence  of 
which  would  have  been  its  contract,  thus 
making  a  mixed  question  of  law  and  fact,  or 
one  of  law  alone.  Tliis  It  did  not  do,  but  left 
the  question  one  of  fact  only,  contenting 
itself  to  rest  upon  the  case  as  made  by  re- 
spondent "Prima  fade,  the  person  at  whose 
Instance  and  for  whose  use  and  benefit  work 
is  done  Is  liable  for  all  Injuries  to  third  per- 
sons resulting  from  the  negligence  or  nn- 
skUlfuIness  of  those  executing  the  work; 
that  unless  some  evidence  is  given  as  to  the 
terms  of  the  contract  'It  is  no  more  proper 
to  assume  that  It  gave  the  contractor  an  in- 
dependrat  employment  than  that  It  stipulated 
for  the  work  to  be  done  under  the  immediate 
supervision  and  direction  of  the  defendant;' 
If  the  defuse  is  that  the  wrongdoer  was  not 
a  servant  the  contract  must  be  shown  Vitta 
suffident  particularity  to  enable  the  court 
to  determine  whether  the  employment  was 
of  this  Independent  character.'  McCamus  v. 
Citizens',  etc.,  Co.  (1868)  40  Barb.  (N.  Y.) 
380."  Note  to  Richmond  v.  Sltterdlng  (1903 
Va.)  65  L.  B.  A.  4B9.  Citing  Welfare  v.  Lon- 
don, etc.,  L.  R.  4.  Q.  B.  693;  Moll,  Independ- 
ent Contractors,  etc..  fi  32. 

[33  Although  the  instructions  of  the  court 
are  not  made  a  part  of  the  record,  we  confi- 
dently assume  that  the  Issue  as  we  have 
stated  It  was  submitted  to  the  jury  by  proper 
Instructions,  so  that  its  verdict  Is  conclusive. 

[4]  While  ordinarily  the  existence  of  the 
relation  of  contractor,  if  proven,  excludes 
that  of  prlndpal  and  agent  or  master  and 
servant  it  Is  not  always  so.  The  relations 
of  contractor  and  agent  are  not  necessarily 
repugnant  Assuming,  for  the  sake  of  argu- 
ment that  the  relation  of  Independent  con- 
tractor was  shown.  It  does  not  follow,  con- 
sidering the  facts  of  the  Instant  case,  that 
appellant  might  not  be  liable  imder  the  doc- 
trine of  respondeat  superior.  The  appellant 
was  prosecuting  Its  work  under  a  franchise 
given  by  the  dty,  and  its  contractor  would 
In  law  act  not  only  for  itself,  but  of  neces- 
sity as  an  agent  for  appellant  This  distinc- 
tion Is  noticed  In  Detroit  t.  Cor^.  9  Mich. 
165,  80  Am.  Dec.  78,  where  it  is  said:  "The 
differaice  between  them  [independent  con- 
tractor and  agenQ  Ib  that  a  contractor  acta 


In  his  own  right  and  for  himself;  whereas 
an  agent  or  servant  acts  for  and  In  the  name 
of  anothOT.  In  the  case  before  us,  both  re- 
lations exist,  and  must  necessarily  exist  from 
the  peculiar  character  and  circumstances  of 
the  case.  The  contractors  not  only  acted  tor 
themselves,  but  at  the  same  time  as  agents 
for  the  dty,  under  the  povret  given  it  to  con- 
struct sewers  in  Its  streets,  which  are  public 
highway  They  had  no  right  to  make  the 
excavation  they  did,  except  as  agents  for  the 
city;  and,  had  they  been  proceeded  against 
by  Indictment  for  creating  a  public  nuisance, 
they  could  not  have  Justified  In  their  own 
right  but  would  have  had  to  Justify  as 
agents  of  the  dty  under  their  contract 
«  •  •  The  donee  of  such  a  power,  wheth- 
er the  donee  be  an  Individual  or  a  corpora- 
tion, takes  It  with  the  understanding — ^for 
such  are  the  requirements  of  the  law  in  the 
execution  of  the  power — that  it  shall  be  so 
executed  as  not  unnecessarily  to  Interfere 
with  the  rights  of  the  public,  and  that  all 
needful  and  proper  measures  will  be  taken, 
in  the  execution  of  it  to  guard  against  acd- 
dc^ta  to  persons  lawfully  using  the  highway 
at  the  time.  He  is  indiridnally  bound  for 
the  performance  of  these  obligations;  he 
cannot  accept  the  power  divested  of  them,  or 
rid  himself  of  their  performance  by  execut- 
ing it  through  a  third  person,  as  his  agent 
He  may  stipulate  with  the  contractor  for 
their  performance,  as  was  done  by  the  city 
In  the  present  case,  but  he  cannot  thereby 
relieve  himself  of  his  personal  liability,  or 
compel  an  injured  party  to  look  to  his  agent, 
Instead  of  himself,  for  damages." 

Appellant  has  briefed  and  vehemently  ui^- 
ed  the  proposition  that  the  work  of  blasting 
Is  not  of  such  Inherent  danger  as  to  prevent 
the  prlndpal  from  exonerating  himself  by 
giving  the  work  over  to  an  Independent  con- 
tractor. Inasmuch  as  this  argument  Is  predi- 
cated upon  the  theory  that  the  work  was 
done  by  an  Independent  contractor,  when,  as 
we  have  shown,  the  verdict  of  the  jury  is 
sustained  In  law,  this  contention  will  need 
no  discussion. 

[f]  Finally  It  is  Insisted  that,  whereas  one 
Fife,  who  was  made  a  codefendant  was  ex- 
onerated by  the  jury.  It  follows  that  no  ver- 
dict can  stand  against  appellant  This  argu- 
ment Is  based  upon  the  assertion  that  inas- 
much as  Fife  actually  did  the  work,  if  he 
was  not  careless  or  negligent,  there  could  be 
no  charge  of  omission  against  the  principal. 
The  record  shows,  without  contradiction,  as 
we  read  it  that  Fife  bore  no  relation  what- 
ever to  either  the  appellant  or  the  construc- 
tion company.  He  was  engaged  In  street 
work  In  the  dty  of  Spokane.  When  It  be- 
came necessary  to  do  the  blasting  complained 
of,  he  loaned  two  of  his  men  to  Mr.  Sawhlll, 
who  had  immediate  charge  of  the  work, 
merely  as  a  matter  of  accommodation;  it 
appearing  that  Fife  had  previously  done 
some  work  for  appellant  and  that  thdr  rela- 
tiona  were  amicable  to  a  d^ree  warranting 
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tbe  making  and  granting  of  fa-ran  between 
them. 

Finding  no  error,  tb»  Judgment  la  affirmed. 

D1TNBAR,  C.  X.  and  MORRIS.  ELLIS, 
and  CROW,  JJ.,  concar. 


STATH  T.  BOBBBTS. 
(Saprene  Conrt     Waahington.  Jan.  S,  1912.) 

1.  RaPB  (I  B7»)— EVIDENCB— CORBOBOBATIOir. 

In  a  proaecDtion  for  rape,  corroboration 
of  prosecntriz  held  InBafficieot  to  sustain'  a  con- 
Tiction  aa  a  matter  of  law. 

gH.  Note.— For  otber  cesea,  ae«  Rape,  Cent 
.  I  87;  Dec  Di«.  |  57.*] 

2.  Rape  (f  64*)  —  CoBBOBOBATiira  Oiecum- 

BTANCES. 

Where  prosecutrix  permitted  accuBed  to 
go  borne  with  her  after  the  alleged  occurrence, 
aod,  with  her  mother,  entertained  him  at  lunch, 
and  made  no  complaint  at  that  time,  the  fact 
that,  when  they  appeared,  her  mother  noticed 
that  her  dresi  was  pulled  out  of  her  belt,  her 
hair  on  sideways,  and  their  faces  were  pretty 
red  on  one  aide,  was  of  no  corroborative  force. 

[E^  Note.—For  other  cases,  see  Rape,  Cent 
Dig.  11  88-84;  Dec.  Dig.  S  64«] 

FullertoD,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Coart,  Spokane  County;  E.  H.  SolUran, 
Judge. 

S.  N.  Roberta  was  convicted  of  rape,  and 
he  appeals.  Berersed  and  dismissed. 

Nuznm  &  Mozom,  O.  B.  Setters,  and  Geo. 
H.  Armltage,  for  appellant  John  U  WUey 
and  O.  J.  SavUle,  for  tbe  Statfc 

UOUNT,  J.  The  defendant  waa  chaiged 
with  tbe  crime  of  rape.  Upon  a  trial  be  was 
found  guilty  by  a  jury,  and  was  sentenced 
to  a  term  In  the  penitentiary.  He  appeals 
from  that  judgment 

[|]  At  tbe  dose  of  tbe  evidence  tor  tbe 
state,  counsel  for  the  defendant  moved  tbe 
court  for  a  directed  verdict  The  court  de- 
nied this  motion,  saying:  "All  I  see  is  tbey 
were  together  tbat  night,  left  home  that 
night,  came  back  tbat  night;  and  the  fact 
of  pregnancy,  tbe  clothes  disarranged.  •  •  * 
That's  all  I  can  see.  I  do  not  think  a  con- 
viction can  stand  on  this  testimony.  •  •  • 
I  will  overrule  the  motion  and  see  what  the 
case  develops.  Unless  I  change  my  mind,  I 
will  grant  a  new  trial.  I  will  overrule  the 
motion  and  examine  these  authorities." 
Thereafter  nothing  was  proven  which  in  any 
respect  strengthened  the  case  for  the  state. 
The  defendant  admitted  that  be  was  ac- 
(luainted  wltb  the  prosecuting  witness,  and, 
by  not  denying  her  statements,  virtually  ad- 
mitted that  he  had  spent  several  evenings 
In  her  company  between  December  13,  1910, 
and  January  2,  1911,  but  denied  that  he  had 
eyer  bad  sexual  Intercourse  wltb  her,  or  had 
ever  been  engaged  to  marry  her.  He  also 
produced  evidence  trading  to  discredit  her 


statements  as  to  the  time  and  place  wbece 
she  said  the  act  was  committed.  We  are 
satisfied  that  tbe  trial  court  abonld  have 
granted  the  defendant's  motion  and  dismiss- 
ed tbe  caaa.  Tbe  proeecnting  witness  tes- 
tified, In  Bubstance^  that  she  first  met  tiie 
defendant  on  December  18,  1910.  She  was 
at  that  time  17  years  and  10  monlAs  of  age. 
He  was  a  young  man.  The  record  does  not 
disclose  bis  age,  but  be  is  referred  to  as  a 
boy.  The  prosecuting  witness  was  employed 
as  a  dak  In  a  department  store.  Tbe  de- 
fendant was  emidoyed  at  a  soda  fountain  in 
the  same  store.  Two  or  three  days  after 
tbey  met  they  attended  a  nelgftborbood  par- 
ty together.  A  few  days  later,  she  says,  be 
asked  her  to  become  his  wife,  but  sne  did 
not  accept  this  offer  until  the  evening  of 
December  24,  1910.  On  tbe  evening  of  De- 
cember 26tli  tbey  went  togetlier  to  a  the- 
ater. Tbey  left  the  theater  about  9:15  pk 
m.  and  took  the  street  car  for  bome.  Tbey 
got  off  the  car  when  about  tbree  blodca 
from  her  home.  Defendant  asked  ber  to  go 
to  bis  brother's  house,  which  was  near  by, 
and  which  was  a  little  house  of  three  rooms. 
Other  small  honseB  were  located  near  bj 
this.  She  went  wltb  him.  Tbey  w^t  In- 
side, defeodant  locking  the  door.  She  thai 
said:  "I  asked  him  why  lock  the  door,  and 
be  said  be  did  not  want  any  one  to  come 
while  we  were  there,  and  then  he  took  hold 
of  me  and  started  to  use  me  In  a  manna  I 
did  not  think  wias  right  I  told  blm  to  leave 
me  alone,  and  I  struggled  and  hallooed  and 
screamed.  I  did  everything  I  could.  *  *  • 
He  took  me  Into  the  bedroom,  or  at  least 
forced  me  In  there.  He  threw  me  on  the 
bed  and  bad  sexual  Intercourse  with  me. 
Q.  Did  anything  else  occur  there  that  yon 
have  not  spoken  of  7  A.  Tee,  sir.  I  thought 
If  I  could  get  my  hat  pins  I  could  help  my- 
self. I  went  to  grab  for  them,  and  he  In- 
terfered, got  ahead  «f  me,  took  my  hat 
pins,  and  threw  them  on  tbe  fUxtt-,  and  took 
my  bat  away."  Aftw^  this  happened,  the 
defendant  took  ber  bome,  wblcb  was  about 
three  blocks  away.  She  Invited  blm  Into 
her  mother's  house,  where  be  went,  and  sbe 
ahd  her  mother  and  the  defendant  had  lunch 
there  together.  She  also  testified  that  on 
January  2,  1011,  the  ssme  thing  occurred  at 
the  same  place  in  substantially  the  same 
way.  The  mother  of  the  prosecuting  wlt> 
nesa  testified  to  the  appearance  of  her 
daughter  and  the  defendant  when  they  ar- 
rived home  on  the  evening  of  December  28th, 
as  follows:  "The  first  thing  Z  noticed  that 
they  were  bome  sooner  than  usoaL  I  made 
the  remark,  >'Why  home  so  soon?*  and  be 
said  the  Washington  got  out  sooner  than 
the  Spokane.  I  also  noticed  tbat  my  daugh- 
ter's dress  was  pulled  out  of  her  belt,  hair 
all  on  sideways,  and  she  lodced  dreadful. 
'What  waa  wrong?  Mr.  Roberts  said  th^ 
got  out  at  Gordon  and  walked  three  Uo^ 
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to  the  house.  Q.  Anything  said  there  about 
It  being  unosnal  with  reference  to  their  ap- 
pearance? A,  I  noticed  that  their  faces  were 
pretty  red— on  one  side — and  X  asked  my 
daughter — I  couldn't  help  looking  at  her— 
I  said,  'What  Is  the  matter  with  yonr  face?* 
Boberts  said  they  had  been  walking  rather 
fast,  got  off  the  car  because  it  was  crowd- 
ed, and  walked  borne.  Q.  Was  that  about 
all  that  was  said  between  you?  A.  Yes;  all 
that  I  remember.  Q.  How  long  did  Mr.  Rob- 
erts stay  that  evening  after  coming  home? 
A.  Stayed  long  enough  to  have  lunch.  I 
presume  20  mlnntee  or  half  an  hour." 

This  Is  all  there  Is  in  the  record  to  cor- 
roborate the  story  of  the  prosecuting  wit- 
ness that  she  had  been  ravished  by  the  de- 
fendant on  that  evening  or  at  any  time.  We 
are  satisfied  that  this  Is  not  such  evidence  as 
supports  the  testimony  of  the  prosecuting 
witness.  The  girl's  story  Is  very  improbable. 
If  she  was  violently  assaulted,  as  she  says 
she  was,  it  la  not  reasonable  that  she  would 
let  her  assailant  escort  her  borne,  and,  on 
their  arrival  there,  invite  him  into  the  bouse 
with  her  mother,  and  there  entertain  him 
at  luncheon.  This  story  is  so  unreasonable 
as  to  lead  to  the  conclusion  that  defendant 
did  not  assault  her  at  all;  or,  If  he  did  so, 
it  was  with  her  consent. 

[3]  In  either  event,  the  fact  that  the  dress 
of  the  prosecuting  witness  was  pulled  out  of 
her  belt,  hair  on  sideways,  and  "their  faces 
were  pretty  red  on  one  side"  is  no  evidence 
or  even  a  circumstance  tending  to  prove  that 
the  crime  had  been  committed.  Th^e  things 
might  have  all  occurred  and  the  parties  be 
entirely  innocent  of  wrong.  If  the  daugh- 
ter had  made  a  complaint  at  that  time,  as 
she  undoubtedly  would  had  her  story  been 
true,  then  these  circumstances  might  have 
had  some  weight  as  corroborating  circum- 
stances. But,  when  no  complaint  was  made, 
we  think  they  are  of  no  corroborative  force. 
In  State  v.  Gibson,  116  Pac.  872,  we  said: 
"The  evidence  offered  In  support  must  hav^ 
some  real  supporting  force.  It  must  be 
something  more  than  a  colorable  support" — 
citing  State  v.  Powell,  51  Waab.  372,  98 
Pac.  741;  State  v.  Stewart,  52  "Wash.  61, 
100  Pac.  153;  State  v.  McCool,  68  Wash. 
486,  102  Pac  422,  182  Am.  St  Rep.  1089. 
and  State  v.  Crouch.  60  Wash.  400,  111  Pac. 
662. 

The  Judgment  is  reversed  and  the  cause 
ordered  dismissed. 

DUNBAR.  O.  and  PABESR  and 
QOSE,  JJ..  concur. 

FULLERTON.  J.  I  dissent  There  was 
corroborating  evidence.  Its  weight  and  the 
credibility  of  the  prosecuting  witness  were 
for  the  Jury,  and  this  court  but  usurps  the 
Jury's  function  when  It  assumes  for  Itself 
the  right  to  pass  upon  tbem. 


HALE  «t  sL  T.  CITY  CAB.  GABBIA6B  & 

TBANSFBB  Oa 
(Supreme  Court  of  Washington.  Jan.  4, 1912,) 

1.  Appeal  Ann  Ebeob  (|  662*)— Motxok  roa 
New  TaxAi.— Affidavits— Rbcobu. 

Affidavits  used  on  a  motion  for  a  new  trial 
do  not  become  part  of  the  record  by  being 
filed,  but.  In  order  to  be  considered  on  appeal, 
must  be  embodied  in,  attached  to,  or  made  a 
part  of,  the  statemeot  of  facts,  and  covered  by 
the  judge's  certificate  thereto;  it  being  Insuffi- 
cient to  direct  the  clerk  in  the  notice  of  the 
filing  of  a  proposed  statement  to  attadi  to 
the  statement  toe  exhibits,  motion  for  a  new 
trial,  and  affidavits  od  file,  together  with  the 
order  overruling  the  motion. 

[Bd.  Note.— For  other  eases,  sss  Appeal  and 
Brror.  Dee.  Dig.  1  Be2.*] 

2.  Pastuksship  (I  M*)— AsBUiCBn  Njji»- 
FiUNo  GunnoATX  —  Acnona  ~~  Objbo- 

TIORS. 

In  an  action  by  a  partoership,  an  objec- 
tion that  plaintiffs  were  doing  busmess  under 
an  assumed  name,  and  had  faued  to  file  in  the 
office  of  the  county  clerk  a  certificate  setting, 
forth  the  designation  or  style  of  the  firm  and 
the  true  names  of  aU  the  partners,  as  required 
by  Rem.  &  BaL  Code,  f  8369  et  seq.*  was 
unavailable  unless  taken  by  demurrer  or  an- 
swer. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  SS  87-91;  Dec.  Dig.  |  64.*] 

3.  PABTNEBSBIP  (1  64*)— pABTNBBSmP  Nahk 

— ASSUMBD  Naio— GmincATi. 

Where  plaintiffs  did  business  under  the 

name  "Hate-TindaU  Co.."  which  name  contain- 
ed the  names  of  all  the  partners,  plaintiffs  were 
not  required  by  Rem.  &  BaL  Code,  S|  8369, 
8372,  to  file  a  certificate  of  the  names  of  sll 
the  partners  as  required  In  ease  of  partner- 
ships doing  business  under  an  assumed  name. 

[Ed.  Note.— For  other  eases,  see  ^rtnership, 
Dec.  Dig.  S  64.*] 

4.  Appkal  and  Ebbob  (I  671*)— Appeal 
noif  Obdeb— Reoobd. 

Where  a  notlee  of  appeal  spedfled  that  it 
was  from  an  ordsr  grantmg  a  new  trial  and 
also  from  an  order  subsequently  entered,  re- 
fusing to  dismiss  the  action  because  of  plain- 
tiffs' failure  to  allege  and  prove  the  filing  of  a 
partnership  statement,  but  the  transcript  did 
not  show  the  latter  order  or  any  other  proceed- 
ing invoking  the  court's  action  thereon,  it  could 
not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  2807-2972;  Dec.  Dig.  1 
671.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Wm.  A.  Hun^e, 
Judg& 

Action  by  W.  D.  Hale  and  others,  copart- 
ners, doing  business  under  the  style  of  the 
Hale-Tindall  Company,  against  the.  City  Cab, 
Carriage  ft  Transfer  Company.  Judgment 
for  defendant,  and  from  an  order  granting 
plaintiffs'  motion  for  a  new  trial  defendant 
appeals.  Affirmed. 

John  M.  Oleesut  and  Joseph  V.  Morton, 

for  appellant 

BLLIS,  J.  Appeal  from  an  ordw  granting 
a  new  trlaL  The  jury  returned  a  verdict  to 
favor  of  defendant,  anwUant  her^  and  on 
motUm  of  ^Intlffs,  reBp<»identB  tier^  a  new 
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trial  waa  granted.  The  motion  assigned  all 
ot  the  statutory  grounds  excepts  the  sixth 
(1  Bern.  &  Bal.  Code,  S  399),  and  stated  that 
It  was  based  upon  "the  records  and  flies 
herein  and  upon  the  affldavlta  hereinafter  to 
be  filed  herein."  No  affldarits  wer«  at- 
tached to  or  made  a  part  of  the  motion  as 
appears  from  the  transcript  The  order  for 
new  trial  was  entered  JTannary  21,  1911.  It 
Is  couched  in  general  terms.  The  appellant 
contends  that  the  order  was  granted  solely 
on  the  grounds  of  surprise  and  newly  dis- 
covered erldmiceL  There  Is  nothing  In  the 
order  to  substantiate  this  claim.  It  states 
no  grounds. 

£1]  Aiq^ellant  quotes  at  length  from  an  affi- 
davit purporting  to  show  surprise  and  new 
evidence  which  It  is  claimed  was  made  in 
support  of  the  motion.  No  such  affidavit 
however,  appears  anywhere  In  the  record. 
Reference  Is  also  made  to  other  affidavits 
which  It  is  i^aimed  were  used  on  the  hear- 
ing of  the  motion  for  new  trial.  They  are 
not  embodied  in  the  statemwt  of  facta,  and 
there  is  no  certificate  of  the  trial  Judge  that 
tliey  were  so  used.  None  of  these  affidavits 
nor  any  affidavits  are  embodied  In,  attach- 
ed to,  or  In  any  manner  made  a  part  of,  the 
Btatttuent  of  t&cta  nor  covered  by  the  judge's 
certificate  thereto.  For  this  Teason^  under 
r^keated  decisions  of  this  court,  we  cannot 
consider  them.  Taylor  v.  Modem  Woodmen 
of  America,  42  Wash.  301,  84  Pac.  867;  Rice 
Fisheries  Co.  v.  Pacific  Realty  Co.,  85  Wash. 
53&-538,  77  Pac.  839;  State  v.  Yandell,  34 
Wash.  409,  76  Pac.  988;  Griggs  t.  MacLean, 
33  Wash.  24A,  74  Pac.  360;  Chevalier  v.  WU- 
son,  30  Wash.  227,  70  Pac.  487;  Sbuey  v. 
Holmes,  27  Wash.  489,  67  Pac.  1096.  The 
notice  of  filing  of  the  proposed  statement  of 
facts  seems  to  Indicate  that  counsel  for  ap- 
pellant held  the  mistaken  view  that  It  was 
only  necessary  to  have  these  affidavits  In- 
cluded in  the  flies  in  the  same  manner  as  ex- 
hibits. The  notice  states  that  the  clerk  will 
be  requested  to  attach  to  the  statement  the 
exhibits,  "and.  In  addition  thereto,  defendant's 
motion  for  a  new  trial,  together  with  affida- 
vits now  on  flle  in  said  court  and  cause 
which  were  used  on  the  hearing  of  said  mo- 
tion for  a  new  trial,  together  with  the  order 
overruling  the  same."  This  would  not  be 
sufficient  Affidavits  used  on  a  motion  for 
new  trial  must  be  made  a  part  of  the  state- 
ment and  Identified  by  the  Judge's  certificate 
as  those  so  used  on  the  hearing  before  we 
can  consider  than. 

W  Counsel  also  raises,  somewhat  vaguely, 
a  contention  that  the  court  should  have  re- 
fused to  grant  a  new  trial  because  the  com- 
plaint and  evidence  show  that  the  plaintiffs 
were  partners  doing  business  under  an  as- 
sumed name,  designation,  or  style,  and  have 
failed  to  flle  In  the  office  of  the  county  daek 
a  certifleate  setting  forth  the  designation  or 


style  of  the  firm  and  the  true  names  of  all 
of  the  partners,  as  required  by  chapter  145, 
p.  288,  Laws  1907  (2  Rem.  &  Bal.  Code,  S 
8369  et  seq).  TbiM  objection  was  not  taken 
by  demurrer  or  answer. 

[3]  The  point  was  barely  suggested  by  an 
objection  to  evidence  as  to  who  was  the  man- 
aging partner,  which  on  reference  to  the 
statute  the  court  overruled  on  the  ground 
that  the  partnership  designation,  Hale-Tln- 
dall  Company,  contains  the  names  of  all 
the  partners,  thus  falling  within  the  proviso 
of  section  4  ot  the  act  2  Rem.  &  Bal.  Code, 
I  8372.  The  ruling  was  correct  Bovnnan 
V.  Harrison,  69  Wash.  66,  109  Pac.  192. 
Moreover,  vre  have  conslstaktly  held  in  con- 
struing this  statute  and  Uie  cognate  statute 
as  to  cwporations  that  th^  go  only  to  the 
capacity  of  the  party  to  sne,  and  that  the  ob- 
jection must  be  deemed  waived  unless  rais- 
ed demurrer  or  answer.  Bownuui  t.  Har- 
rison, 69  Wash.  BO,  100  Pac.  192;  Plttsoa 
V.  Northern  Padflc  I^.  Co.,  01  Wash.  460. 
112  Pac.  S09;  Rothchlld  Bros.  r.  Mahoney. 
61  Wash.  638,  99  Pac.  1031;  Hale  v.  Grown 
Columbia  Pulp  ft  Paper  Ca,  66  Wash.  236, 
105  Pac;  4S0:  Thompeon-Speooer  Oo.  t. 
Thompson,  61  Wash.  647,  112  Pac.  656. 

[4]  The  notice  of  appeal  apecifles  that  the 
appeal  Is  from  the  order  granting  a  new 
trial  entered  January  21, 1911,  and  also  fftun 
an  order  entered  January  30^  1811,  refuribig 
to  dismiss  the  action  for  plaintUPs  teUure  to 
allege  and  prove  the  flliiv  of  a  partnwshlp 
BtatraMut  This  lattor  order  does  not  appear 
In  the  transcript,  nor  does  there  appear  any 
motion  or  other  proceeding  invcdcing  the 
court's  action  In  that  regard.  We  cannot  tti- 
tertaln  an  appeal  from  an  ordw  not  brouf^t 
before  ua.  In  any  event,  it  Is  manifest  that 
If  such  an  order  was  mad^  It  was  correct 
since  it  is  apparent  that  the  point  was  raised 
after  It  liad  been  waived  1^  failure  to  raise 
it  by  demurrer  or  answer  and  after  the  order 
granting  a  new  trial  had  been  made. 

No  ground  for  disturbing  the  ordw  grant- 
ing a  new  trial  which  we  can  consider  being 
suggested,  the  order  is  affirmed. 

DUNBAR.  C.  J.,  and  CHADWICE,  MOR- 
BIS,  and  GROW,  JJ.,  concur. 


TRIBOTT  V.  SCHOOL  DIST.  NO.  85  OF  CO- 
LUMBIA COUNTY  et  «L 

(Supreme  Court  of  Washiogton.  Jan.  9, 1912.) 

Appeal  aitd  Ebbob  (S  1011*)— Firdinqs— 
cokolusiveness— confuctino  svidence. 
The  trial  court's  finding  upon  somewhat 
confiictiag  evidence  will  not  be  disturbed  if 
Bupportea  by  the  evideoce. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  8983-8989;  DeeTlMg.  | 
lOlL*] 
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D^Mutmoit  2.  Appeal  from  Superior 
Court,  Oolambia  County;  Chester  F.  IQllw, 
Judge.  ■ 

Action  by  Ralph  A.  Trlbon  against  School 
District  No.  35  of  Columbia  County  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.  Affirmed. 

H.  S.  Blandford.  for  appellant  T.  P.  ft  C. 
G.  Gose  and  B.  M.  Stnrdevant,  for  respond- 
ents. 

PIGB  CURIAM.  Appelant  brought  this  ac- 
tion to  reeorer  a  balance  due  on  a  subcon- 
tract  taken  by  him  from  one  Oison,  who  was 
the  principal  contractor  for  the  enctitm  of  a 
sduwl  bullcUng  In  district  S5  In  Columbia 
county.  The  court  found  that  the  xwlndpal 
contract  provided  that  no  SQbcontracta  should 
be  let,  that  the  respondent  directors  did  not 
knotr  of  the  rdatlon  of  appelant  to  Olson 
until  after  the  contract  price  had  been  fully 
paid,  and  tiiat  appellant  both  by  word  and 
conduct  had  rdeased  the  school  district,  If 
any  liability  existed. 

If  ve  accept  the  ^'ri^i'^eff  of  the  trial  court, 
and  under  a  long  line  of  deddons  pronounc- 
ed by  this  court  we  feel  hound  to  do  so,  no 
legal  principle  Is  inTolved.  A  revlflw  of  the 
facta  upon  which  the  court  based  Its  find- 
ings would  serve  no  purpose.  It  is  enough 
to  say  that  the  testimony  omflicta  in  some 
degree,  but  in  our  opinion  the  Judgment  of 
the  trial  court  is  sustained  by  a  dear  pre- 
ponderance of  the  evidence. 

Judgment  afllrmed. 


BLAIR  et  aL  v.  CITY  OP  SPOKANE. 

(Sapreme  Conrt  of  Wasliington.    Dec  29, 
1911.) 

1.  MASTEB  and  SBBVANT  (8  289*)— INJOHT  TO 
SKEVANT  —  CONTBIBUTOBT    NSOUOBNCE  — 

Question  tor  Jubt. 

Mere  knowledsre  by  a  aervant  of  a  danger 
causing  injury  to  him  does  not  of  itself  con- 
stitute contributory  negligence  in  law,  bat  the 
inry  must  determine  wnetber,  Icnowing  the 
danger,  the  servant  ased  care  commensurate 
therewith,  and  exercised  ordinary  care  nnder 
the  drcnmstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1U0-1U2;  De&  Dig. 
|28«.*r 

2.  Masteb  and  Sebvani  (8  286*)— InnnT  to 
Sebvant  ~  Wabning  or  Danqebs — Evi- 
dence—Question  FOB  Jubt. 

Whether  a  servant  kiUed  by  the  fall  of  a 
■retaining  wall  on  which  he  stood  performing  his 
work  liad  been  warned  of  the  danger  heid,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  1044;  Dec  Dig.  §  286.*] 

8.  Master  and  Sebvant  (J  157*)— Injury  to 
Sbbvant— Wabnino  of  Dahoers— Effect. 
A  master  who  warned  a  servant  of  a  dan- 
ger which  did  not  contribute  to  the  servant's 
death  was  not  thereby  relieved  from  liability 
for  the  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  308;  Dec  Dig.  f  IfiT.*] 


4.  Master  and  Servant  (|  226*)— Injubt 
TO  Sebvart— Assumption  of  Bisk. 

A  servant  aasumes  onlv  sach  risks  as  are 
obvious  after  the  maater  has  discharged  the 
du^  of  using  ordinary  care  in  making  the  serv- 
ant's work  reasonably  safe,  and  in  providing 
him  witii  a  reaBonauy  safe  place  in  which 
to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  666^867;  Dec  Dig.  I 
226.*] 

0.  Masteb  and  Sebvant  ({  226*)— Injury 
TO  Sebvant— Assumption  of  Ribs. 

Though  a  servant  of  a  dty  engaged  in  re- 
constructing  a  retaining  wall  on  a  street  as- 
sames  the  obvious  risks  incident  to  the  situa- 
tion in  which  he  is  placed,  he  does  not  assume 
the  negligence  of  the  ci^  in  failing  to  adopt 
a  reasonably  safe  method  in  which  to  do  the 
work,  or  ne^i«ently  makine  his  place  extra- 
hazardous; It  being  the  duty  of  the  city  in 
doing  the  work  confessedly  dangerous  to  do  it 
in  such  a  way  as  to  reduce  Che  danger  to  a 
minimum. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |}  659-667;  Dec  Dig.  I 
226.*] 

6.  Masisb  and  Sebvant  (i  219*)— Injubt  to 

SicRVANT- ASSUUPTIOK  OF  RISE. 

Where  an  engineer  of  a  city  engaged  in 
reconstructing  a  retaining  wall  in  a  street  did 
not  anticipate  the  fall  of  the  wail,  a  servant 
killed  by  the  fall  of  the  wall  on  which  he  stood 
while  at  work  could  not  be  said  to  have  as- 
sumed the  risk  on  the  ground  that  the  danger 
was  obvious. 

[Ed.  Note.— For  other  cases,  see  Maator  and 
Servant  Cent  Dig.  8  614;  Dec  Dig.  S  219.*] 

7.  Mabtkb  and  Servant  (|  107*)— Obliga- 
tion or  Masteb — Sate  Puoe  in  Which 

TO  WOBK. 

A  master  employing  men  in  making  a  dan- 

ferous  place  safe  must  take  some  precaution 
or  their  safety,  and  do  what  an  ordinarily  pru- 
dent man  under  the  circumstances  would  do. 

[EM.  Note.— For  other  cases,' see  Master  and 
Servant,  Cent  Dig.  {  179;  Dec  Dig.  S  107.*] 

8.  Master  and  Servant  (§  245*)— Ihjubt  to 
Sebvant— Assumption  of  Risk. 

Where  a  servant  was  directed  by  the  fore- 
man to  take  a  position  on  a  retaining  wall,  and 
neither  the  foreman  nor  the  servant  bebeved 
that  the  waU  was  dangerous,  the  master  could 
not  escape  liability  for  the  death  of  the  servant 
by  the  fall  of  the  wall  on  tiie  theory  that  the 
servant  was  reckless,  and  should  have  refused 
to  obey  the  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  782;  Dec  Dig.  6  246.*] 

9.  Masteb  and  Sebvant  (§  270*)— Injubt  to 
Sebvant— Nbgugence— Evidence. 

Where  a  city  repudiated  the  contract  for 
the  construction  of  a  retaining  wall  because  of 
the  defective  methods  of  the  contractor,  and 
took  charge  of  the  work  intending  to  retain  a 
part  of  the  wall,  and  a  servant  of  the  city  was 
killed  by  the  fall  of  that  part  of  the  wall,  evi- 
dence of  the  negligent  construction  of  the  wall 
was  admissible  against  the  ci^  which  had  au- 
thorized the  pians  for  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  IS  918-^;  Dec  Dig.  | 
270.*] 

10.  Hastsb  Am  Skrtawt  (|  106*)— Liabil- 

ITT  FOB  I>KATH  OF  SERVANT. 

Where  a  city  authorized  the  plans  for  the 
constructiou  of  a  retaining  wall  which  collapsed 
because  the  plans  were  defective,  the  city  was 
liable  for  the  death  of  its  servant  by  the  fall 
of  the  mJl,  while  the  city  was  engaged  in  re- 
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conitractlns  the  wall  after  dtadiarging  the  oon- 
tractor. 

[Ed.  Note.— For  other  casea.  see  Bfaater  and 
Serrant,  Gent  Dig.  H  198-198;  Dec.  Dig.  fi 

loe.*] 

D^rtment  2.  Appeal  from  Bupoior 
Court,  Spokane  Oonn^;  John  D.  Blnkle, 
Judge. 

Action  by  Bessie  Ida  Blair  and  others 
against  the  Clt;  of  Spokane.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Cannon,  Ferris,  Swan  &  Lally  and  A.  M. 
Graven,  for  appellant  Nuzum  &  Nuzum  and 
Geo.  H.  Armltage,  for  respondents. 

MORRIS,  J.  Action  hy  respondents  to  re- 
cover for  the  death  of  their  husband  and 
father,  caused  by  the  alleged  negl^^ce  of 
the  ci^.  The  accident  In  which  the  deceased 
met  Us  death  occurred  August  2S,  1910, 
throng  the  tall  of  a  retaining  wall  and  the 
slide  of  a  fill  on  what  Is  known  as  the 
"Sprague  avenue  fill."  This  work  had  orig- 
inally been  done  under  contract,  but  because 
of  the  defective  methods  employed  by  the 
contractor,  the  city  had  repudiated  the  con- 
tract and  at  the  time  of  the  accident  was 
taking  out  the  fill  and  tearing  down  the 
wall  in  places  In  ovAec  to  reconstruct  on 
safer  and  better  plans.  The  charge  of  negli- 
^nce  was  "the  said  dty  of  Spokane,  defend- 
ant acted  carelessly  and  negligently  in  re- 
moving said  rocks  from  the  said  fill,  as 
aforesaid,  carelessly  and  negligently  removed 
the  support  from  the  side  of  the  said  fill,  as 
aforesaid,  carelessly  and  n^ligently  failed  to 
put  In  braces  or  supports  white  mnovlng  the 
rock  from  said  fill."  In  another  paragraph 
the  original  negligent  construction  was 
charged  nnder  faulty  and  Insufficient  plans, 
and  the  adoption  of  faulty  plans  In  taking 
down  the  retaining  wall  and  removing  the 
fllL  It  will  thus  be  seen  that  the  negligence 
charged  consisted  in  the  orlgliial  faulty  plans 
and  construction,  and  tn  the  negllgmt  meth- 
ods employed  In  seeking  to  remedy  the  de- 
fects in  the  original  construction. 

Deceased  was  a  signal  man  who  stood  up- 
on the  wall,  or  on  the  fill  within  a  few  feet 
of  the  wall,  to  convey  signals  to  the  engi- 
neer who  controlled  the  operation  of  the 
boom  and  skip  that  was  being  used  to  take 
the  rock  and  earth  from  the  fill  and  dump 
It  outside  the  wall.  All  of  this  fill  was  not 
to  be  removed,  but  only  so  much  of  it  as  was 
deemed  necessary  In  order  to  rebuild  the 
wall  which  was  the  main  puri>ose  in  the  re- 
construction. This  wall  as  originally  con- 
structed was  built  as  a  dry  wall ;  stones  and 
rocks  being  used  without  mortar,  cement  or 
other  binding  force.  It  was  600  feet  long, 
SO  feet  high,  15  feet  wide  at  the  base,  and 
2  feet  wide  at  the  top.  Thwe  was  abundant 
evidence  to  Justify  a  finding  by  the  Jury  of 
all  the  pbaaes  of  negligence  dbaiged  In  the 


complaint  It  was  also  fairly  established  by 
the  evidence  that  the  wall  at  the  point  where 
deceased  either  stood  upon  It  or  within  a  few 
feet  of  it  was  not  to  be  taken  down  on  ac- 
count of  a  wing  wall  coming  in  at  that  point 
to  support  a  street  crossing.  It  Is  also  de- 
ducible  from  the  evidence  that  deceased  was 
directed  to  stand  where  he  did  by  his  fore- 
man. Id  order  to  be  in  the  best  possible  post* 
tion  to  give  his  sU^nala  to  the  engineer,  es- 
pecially after  dark,  when  his  position  was 
within  the  rays  of  an  arc  light  where  be 
could  be  plainly  seen  and  his  signals  readily 
comprehended.  The  accident  happened  at 
about  7*.30  or  7:4S  in  the  evening.  This  was 
amply  sufficient  to  establish  the  cause  of 
action,  unless  the  right  of  recovery  was  lost 
by  reason  of  the  matters  set  up  In  d^oise, 
which  in  so  far  as  the  same  are  here  urged 
are  contributory  negligence  and  assumption 
of  risk.  In  support  of  these  dtfenses  it  was 
sought  to  be  shown  that  deceased  had  full 
knowledge  of  the  danger  confronting  him, 
and  that  he  had  been  repeatedly  warned. 

[11  Upon  the  first  point  it  Is  sufficient  to 
say  that  knowledge  of  the  danger  does  not 
of  Itself  constitute  contributory  n^ligence  in 
law,  and  that  it  Is  for  the  Jury  to  say  wheth- 
er knowing  the  danger  the  deceased  used 
care  and  caution  commensurate  with  the  dan- 
ger. This  doctrine  has  been  so  often  an- 
nounced by  this  court  that  further  citation 
Is  not  now  necessary.  As  was  said  in  Cowle 
V.  Seattle,  22  Wash.  609,  62  Pac.  121,  and 
reiterated  In  Atherton  v.  Tacoma  By.  &  Mo- 
tor Co.,  30  Wash.  305,  71  Pac  89:  "The  i&xr 
does  not  require  the  plaintiff  in  an  action 
for  personal  injuries  to  be  absolutely  free 
from  any  negligent  whatever,  In  order  to 
recover,  for  such  a  requirement  would  Im- 
pose upon  him  a  duty  of  exercising  extraor- 
dinary care  and  prudence,  which  la  not  the 
standard  by  whteb  his  negllgoice  is  meas- 
ured. All  the  law  requires  of  the  plaintiff  in 
such  cases  Is  the  exercise  of  ordinary  care 
under  the  drcomstances  surrounding  him. 
and  tills  he  may  do,  altbon^  he  may  be 
guilty  of  some  slight  n^llgence  In  the  broads 
est  sense  of  that  term." 

[21  Upon  the  question  of  the  deceased  be- 
ing warned  as  to  the  danger,  this  under  Ot» 
circumstances  developed  was  a  question  tt 
fact  for  the  jury.  Three  Instances  are  rdled 
upon  by  appellant  One  was  by  a  foreman 
named  Jacobs,  who  testified  he  warned  de- 
ceased of  danger  from  the  failing  wall  In  0k» 
presence  of  the  other  foreman.  Shawgo. 
This  conversation  Is  denied  by  Shawgo.  The 
second  warning  relied  upon  was  from  Ste- 
phenson, the  superintffldent  of  the  work, 
Respond^t  produced  a  witness  who  testi* 
fled  that  on  the  morning  of  tiie  accident 
Stephenson's  attention  was  called  to  a  crack 
in  the  wall  when  a  large  rode  tolled  down 
the  slope  against  It  and  that  Stephenson  told 
them  to  keep  on  working,  that  the  wall  was 
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In  no  danger  of  falling.  The  tblrd  vamlmc 
was  from  13ie  city  engineer,  wbo  says  be 
asked  Blair  If  he  did  not  think  be  was  in  a 
dangerons  position,  standing  with  one  foot 
on  the  wall  and  the  other  on  the  fill,  and 
warned  him  to  he  carefnl  of  t2ie  wall,  as  he 
did  not  think  It  was  very  safe.  He  farther 
testlfles  that  he  did  not  think  the  waU  was 
going  to  fall,  that  the  principal  danger  be 
bad  In  mind  was  the  falling  of  large  rocks 
w^ghlng  from  SOO  to  1^000  pounds  from  the" 
top  of  the  wall,  but  Hut,  outside  of  the  dan- 
ger of  falling  nx^,  he  thought  Blair  was  in 
a  reasonatdy  safe  position,  and  that  be  did 
not  anticipate  the  wall  Itself  would  fall;  If 
he  had,  be  would  not  have  allowed  Blair  to 
stand  where  he  did. 

Va  It  wUl  thus  be  seen  that  the  Jury  could 
have  found  the  first  two  warnings  were  not 
given,  and  that  the  third  was  of  a  danger 
which  did  not  contribute  in  any  way  to  the 
cause  of  Blair's  death,  and  bencci  if  given, 
could  not  defeat  a  recovery,  based  upon  a 
danger  the  witness  hlmadf  says  he  did  not 
anticipate. 

UI  As  to  the  defense  of  assobiptlon  of 
risk,  while  it  is  true  that  an  employft  assumes 
all  the  dangMs  Inherent  In  the  work  and 
that  are  ordinarily  Incident  thereto,  it  does 
not  fl>llow  that  he  assumes  the  risk  of  bis 
employer's  negllgmce.  The  risks  assumed 
the  servant  are  those  and  those  only  tiiat 
are  obvious  after  the  master  has  discharged 
the  duty  Imposed  upon  bim  by  law  of  using 
ordinary  care  and  prudence  in  making  the 
servant's  work  reastmably  safe,  and  in  pro* 
viding  him  with  a  reasonably  safe  place  In 
which  to  do  that  work.  This  'Is  the  role  as 
announced  by  us  In  Howland  v.  Standard 
Mill  &  Logging  Co.,  50  Wash.  34,  96  Fac.  686, 
where  it  was  said:  "But  it  is  not  the  rule  that 
a  swant  who  goes  into  a  dangerous  situation 
assumes  the  risk  of  all  dangers  surrounding 
the  place.  Be  assumes  those  dangers  only 
wbidi  are  Inherent  In  and  which  exist  from 
the  nature  of  the  business,  those  dangers 
against  which  there  is  no  absolute  protection, 
not  those  caused  by  some  negligent  act  of  tiie 
master,  and  which  wonld  not  exist  but  for 
such  negligent  act"  Such  is  the  oft-repeated 
annonnconent  of  tlie  law  In  other  Jurisdic- 
tions. In  Curtis  V.  McNair,  173  Mo.  270.  73 
B.  W.  16T,  it  Is  said:  "It  Is  the  duty  of  the 
master  to  exercise  reasonaUe  care  commen- 
Burate  with  the  nature  of  the  business  to 
protect  bis  servant  from  the  basards  inddent 
to  it  This  duty  the  law  Imposes  on  the 
master,  and  will  not  allow  him  to  cast  It  off. 
It  is  contrary  to  public  policy  to  allow  the 
master  to  relieve  blmself  by  contract  from 
liability  for  his  own  negligence.  What  the 
law  forbids  to  be  done  by  express  contract 
it  will  not  aasist  to  be  dime  by  implying  a 
omtract  A  risk  whidi  the  law,  on  the 
gronnd  ot  public  policy  wlU  not  allow  the 
servant  to  assume.  It  will  not  imply  from  bis 
conduct  tbat  he  bas  assumed.  •  •  *  The 
servant  never  assumes  the  risk  of  the  mas- 


ter's negligence. "  80  In  American  Window 
Glass  Co.  V.  Moe,  IBS  Fed.  777,  86  O.  a  A. 
IBS,  the  same  rule  Is  announced:  "Plaintiff 
undoubtedly  assumed  all  the  risks  that  nat- 
urally inhered  in  this  extrafaasardous  work, 
but  he  did  not  assume  the  risk  of  its  being 
made  still  more  hazardous  by  defendant's 
n^senoe."  Tongue  v.  St  Louis  &  S.  F.  R. 
Co.,  138  Mo.  App.  141,  112  S.  W.  OSS,  thus 
egtreesos  the  same  thought:  "He  ^e  serv- 
ant) only  assumes  such  risks  as  are  incident 
to  bis  Job  after  his  onployer  has  fulfilled  the 
primary  duty  of  using  care  to  furnish  proper 
working  places  and  appliances."  Many  other 
cases  might  be  dted  to  the  same  effect 

Kl  abov^  however,  are  suffldoit  to 
show  ibe  rule  properly  applicable  to  the 
situation  confronting  us,  which  as  applied 
to  this  case  means  that,  while  Blair  could 
be  said  to  have  assumed  the  obvious  rteks  in^ 
ddent  to  the  situation  in  which  he  was  plac- 
ed, he  did  not  assume  the  negligeoce  of  the 
in  falling  to  ad(n>t  a  reasonably  safe 
method  with  whidi  to  do  tiie  work,  nor  in 
making  Ills  idace  of  work  extrabasar^nu 
In  falling  to  use  a  reasonably  safe  plan  to 
dlsmanUe  this  wall,  or  to  make  such  slopes 
in  taking  out  the  fill  as  irould  add  unneces- 
sazy  and  extra  hazards  to  Uie  woA.  It  was 
the  duty  of  the  dty  In  doing  this  work, 
confessedly  dangerous  and  attendant  with 
many  risks,  to  do  it  in  such  a  way  as  to 
reduce  the  danger  to  a  minimum,  and  not  In- 
crease it  by  careless  and  negll^t  methods 
of  operatlwo.  Tbat  it  did  so  Increase  the 
danger  and  add  to  the  risk  by  fonlty  and 
n^lgent  methods  Is  abundantly  established 
by  the  evidence^ 

[6]  Again,  tile  deceased  met  his  death  be- 
cause of  the  Calling  wall.  It  would  'hardly 
be  a  Just  Inference  to  say  this  was  a  plain 
and  obviouB  danger,  when  tlic  dty  engineer 
who  knew  more  about  the  sisengtb  of  this 
wall  and  the  probability  of  its  falling  says 
he  antidpated  no  danger  from  its  fall,  nor 
did  he  observe  any  indications  that  It  wonld 
fall.  The  fall  of  the  wan  could  hardly  then 
be  said  to  be  so  an>arait  tbat  the  ordinary 
workman  nnskUled  in  matters  of  this  kind 
would  bsve  anticipated  It  It  It  was  not  ob> 
Tlous  to  tiie  engineer  in  diarge,  it  could 
hardly  be  said  to  bo  obvious  to  the  deceased. 

[7]  The  next  contention  is  tiiat  the  doctrine 
of  "reasonably  sate  place"  does  not  apply. 
It  Is  probably  true  that,  when  men  are  en- 
gaged in  making  a  dangerous  place  safe,  the 
obligation  of  the  master  to  provide  his  serv- 
ant wltii  a  reasonably  safe  place  In  which  to 
do  his  work  does  not  app^  with  all  the  force 
that  it  does  in  situations  where  the  danger 
Is  not  BO  Immlnuit  Tliis  only  means,  how- 
ever, tbat  the  rule  la  limited  tn  ito  applica- 
tion. It  does  not  call  tov  its  abrogation. 
Wherever  men  are  raLgaged  in  employment 
the  law  imposes  the  duty  upon  the  master  to 
make  the  place  as  reasonably  safe  as  the 
circumstances  surrounding  the  place  and  the 
character  of  the  work  will  admit  The  mas- 
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ter  must  take  some  precaution  for  the  safe- 
ty of  bis  employes.-  He  will  not  be  permitted 
to  say:  "Tbls  work  Is  known  to  be  danger- 
ous, and  I  am  therefore  absolved  from  any 
legal  requirement  as  to  protecting  the  safe- 
ty of  my  employes."  The  duty  la  not  lessen- 
ed because,  notwithstanding  Ita  exercise,  the 
danger  remains.  The  law  requires  the  mas- 
ter shall  make  the  etFort,  and  he  cannot  be 
absolved  until  he  does.  Having  performed 
this  duty  as  an  ordinarily  prudent  man  un- 
der the  same  circumstances  would  have  per- 
formed It,  be  has  done  bis  full  duty,  and  bis 
employ^  then  assumes  the  Inherent  danger 
Incidrat  to  that  which  he  undertakes  to  do. 
This  feature  of  the  case  la  so  interwoven 
with  the  point  we  have  previously  discussed 
that  It  may  be  said  to  rest  upon  the  same 
legal  principle;  and  tliat  is,  the  servant 
does  not  assume  the  n^llgmce  of  the  mas- 
ter. "While  It  is  true  that  a  servant  em- 
ployed to  make  a  dangerous  place  safe  as- 
sumes the  risk  of  the  very  danger  which  be 
undertakes  to  remove,  he  does  not  assume 
the  risk  of  the  method  ^ployed  in  doing 
such  dangerous  work  if  that  method  is  un- 
necessarily hazardous  in  respects  as  to  which 
the  employe  has  no  knowledge,  provided  that 
In  these  respects  the  employment  could  have 
been  rendered  less  hazardous  by  the  exer- 
cise of  reasonable  car©  on  the  part  of  the 
employer."  Olark  v.  Johnson  County  Tel. 
Co.,  146  Iowa,  428,  128  N.  W.  826.  See,  also, 
Jacobson  v.  Hobart  Iron  Co.,  103  Mhin.  319, 
114  N.  W.  »51;  Wolf  V.  a  N.  B.  Co.,  72 
Minn.  435,  75  N.  W.  702 ;  Bradley  v.  Chica- 
go, M.  &  St  P.  By.  Co.,  138  Mo.  293,  30  S. 
W.  763;  Byrne  v.  Brooklyn  City  By.  Co.,  6 
Misc.  Rep.  441,  27  N.  Y.  Supp.  126;  Norton 
Coal  Co.  V.  Murphy,  108  Va.  528,  62  S.  E.  268; 
Hough  T.  BaUway  Co.,  100  U.  8.  213,  25  I*. 
Ed.  612;  Hawley  v.  BaUway  Co.,  133  Fed. 
150,  66  C.  C.  A.  216;  Liedke  v.  Moran  Bros. 
Co.,  43  Wash.  428,  86  Pac.  646,  117  Am.  St 
Rep.  1G5S;  Etheridge  v.  Gordon  Construc- 
tion Co.,  62  Wash.  256,  113  Pac.  639;  McLeod 
V.  Chicago,  M.  &  P.  S.  By.  Co.,  117  Pac.  749. 

[t]  We  have  heretofore  referred  to  the  tact 
that  the  deceased  was  placed  In  the  posi- 
tion be  occupied  at  the  time  of  the  accident 
by  bis  foreman,  Shawgo.  Under  these  cir- 
cumstances, it  might  well  be  said,  as  la 
WItbiam  T.  Tenino  Stone  Quarries,  48  Wash. 
127,  92  Pac.  900,  It  Is  reasonable  to  assume 
that  neither  the  deceased  nor  bis  foreman 
deemed  such  a  position  overhazardoos  at 
the  time,  nor  that  the  danger  of  such  a  po- 
sition was  so  absolute  or  Imminent  that  in- 
jury must  almost  necessarily  have  resulted. 
Under  such  circumstances,  the  master  can- 
not be  heard  to  say  that  the  position  deceas- 
ed was  instructed  to  take  was  so  foolhardy 
and  reckless  tbat  he  should  have  refused  to 
oiioy  the  Inrtmcdoiui  of  his  foreman,  and 


his  failure  to  do  so  bars  a  recovery.  Such 
is  not  the  law  In  this  state  as  announced  in 
the  cases  written  by  us  as  dted  in  the  Wlth- 
1am  Case. 

[9]  Much  is  said  In  appellant's  brief  con- 
cerning the  error  in  admitting  evidence  of 
the  negligent  construction  of  this  wall  and 
fill  and  of  the  Ina  tractions  of  the  court  in 
submitting  it  to  the  Jury.  This  was  not  er- 
ror, in  view  of  the  evidoice  that  It  was  the 
Intention  of  the  dty  to  retain  the  wall  at 
the  point  where  deceased  was  standing.  Such 
Intention  was  in  itself  an  assertion  that  the 
wall  was  reasonably  safe  for  the  purpose 
for  which  it  was  Inteaded.  It  further  ap- 
peared that  the  plans  for  the  conatnicttoD 
were  authorized  by  the  city. 

[10]  Such  being  the  case,  the  dty  could 
not  escape  liability  when  the  evidence  justi- 
fied a  finding  that  the  collapse  of  the  wall 
was  due  to  defective  plans  in  the  original 
construction.  Such  was  the  holding  in  Pot- 
ter T.  Spokane,  115  Pac  176,  in  weakiog  of 
this  same  fill  with  refermce  to  the  damage 
to  abutting  propwty. 

What  we  have  said  disposes  of  all  the  er- 
rors suggested  by  appellant,  both  in  the  mat- 
ter of  the  admission  of  improper  evidrace 
and  In  the  giving  and  refusal  of  Instructions. 
It  will  not  be  necessary  therefore,  to  make  a 
more  specific  ref«*ence  to  than. 

binding  no  merit  in  any  of  appellant's  as- 
signments of  error,  the  Judgmoit  Is  affirmed. 

DUNBAR,  a  J.,  and  ELLIS,  CBOW,  and 
GHADWICK.  JJ^  concur. 


NICHOLLS  T.  Cirr  OF  9P0KANE. 

(Supreme  Court  of  Washington.   Dec.  29, 
1911.) 

Department  1.  Appeal  from  Superior  Conrt 
Spokane  County;  Wm.  A.  Haneke,  Jod^e. 

Action  by  Florence  Nicbolls  against  the  Ci^ 
of  Spokane.  From  a  jodgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Cannon*  Ferris,  Swan  ft  Lally  and  A.  M.  Gra- 
ven, for  appellant  Onrtiss  ft  Bemele,  for  re- 
spondent 

PEB  CURIAM.  The  respondent  brought 
this  action  to  recover  damages  for  the  death 
of  her  husband,  which  she  allegeB  was  caused 
by  the  oegliKence  of  the  dt7>  The  deceased 
received  the  uMiixy  which  later  caused  his  death 
while  worltina  as  a  common  laborer  In  the  em- 
ploy of  the  dty  In  the  Sprague  avenne  fin  on 
August  26,  1910.  He  had  been  directed  by  the 
foreman  to  go  to  a  certain  place  to  work,  an^ 
in  obedience  to  the  order,  He  had  Just  arrtved 
at  the  designated  place  when  the  iraU  gave 
way.  He  was  caught  and  crushed  In  ttie  rock 
and  debris,  cansing  the  injury  from  which  he 
later  died.  There  was  a  verdict  and  Judgment 
for  the  plaintiff.   The  defendant  has  appealed. 

The  cause  is  a  companion  one  to  Blair  v. 
City  of  Spokane,  119  Pac.  8!t9,  Just  decided,  and 
Is  controlled  Iv  it  in  every  respect.  Upon  its 
aotiuwity,  th»  Judgment  Is  affinnsd. 
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STATE  V.  RACEIGH. 

(Sopreme  Conrt  of  Washington.     Dec.  27, 
191L) 

1.  EVIDEKCB  (I  820*)— fi^ABSAT— PSDIOBKB. 

One  mar  twtl^  u  to  tlw  natioulity  of 
his  parents. 

[Ed.  Nots.— For  other  cues,  see  XMdoieOt 
Cent  Die  f  1201;  Dee.  mTT  820.*! 

2.  EviDEKCx  (I  820*)— Hearsat— Aoz. 

One  may  teatUy  as  to  the  ages  of  other 
members  of  his  family  as  well  as  to  his  own 
age. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  1201;  Dec.  Dig.  |  32a*] 

3.  ETIDBHCS  (8  1S7*)— BX8I  BVIDKROB. 

The  best  evidence  rale  Is  not  applicable 
to  ezclnde  testimony  as  to  nationality  of  wit- 
ness' parents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  4aO-«70;  Dec.        i  1S7.*] 

4.  Gbiukal  Law  (|  696*)— OoicnLA'nvE  Eti- 

IWNCS. 

A  continnance  was  properly  denied,  in  a 
prosecution  for  selling  intoxicants  to  a  half- 
blood  Indian,  in  order  to  procure  the  evidence 
of  the  allied  half-blood's  parents  as  to  their 
nationality,  in  absMwa  of  a  showing  that  testi- 
mony of  uie  parents  would  have  differed  from 
that  of  the  half-blood  or  ot  diligence  in  procur 
iuft  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  H  1828-1830;  DecDig.  1696.*] 

Sw  CBmnrAi.  Law  (I  742*)— Just  Qttkstioh— 

CBKDIBZUTT  or  WiTNEaSES. 

In  a  prosecution  for  selling  intoxicants  to 
a  half-blood  Indian,  the  fact  that  the  prosecut- 
ing witness,  to  whom  the  liquor  was  sold,  was 
employed  as  a  eovemment  agent  in  detecting 
persons  selling  uqaor  to  Indians,  did  not,  as  a 
matter  of  law,  make  his  evidence  unworthy 
of  belief,  as  tliat  may  be  a  proper  method  of 
detecting  wrongdoers;  the  weight  of  his  evi- 
dence being  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1138,  1719-1721;  Dec  Dig. 
S  742.*] 

6.  iRTOZiCATiifo  LiqxiORS  <|  223*)— AonoNa 
— Pbooe^Yabiancb— Qdantitt  Sold. 

That  the  information  charKed  the  sale  of  a 

quart  of  intoxicants  to  a  half-blood  Indian, 

while  the  proof  onl:r  showed  the  sale  of  a  pint, 

was  not  a  fatal  variance. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 

Uqaora.  Cent  Dig.  S  271;  Dec  Dig.  S  223.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  B.  Yakey,  Judge. 

Jobn  Racklch  was  convicted  of  selling  In- 
toxicatlDg  liquors  to  a  half-blood  Indian,  and 
be  appeals.  Afflnned. 

John  B.  Allen,  for  appellant  John  F. 
MDTph7  and  Alfred  H.  Loudln,  for  Om  State. 

FULLIURXON,  J.  The  appellant  was  c<m- 
Tlcted  of  the  crime  of  selling  splritnooa  liq- 
uor to  one  Brown,  an  Indian  of  the  half 
blood. 

[1]  On  the  trial  Brown  was  permitted  to 
testify,  over  the  objection  of  the  appellant, 
as  to  his  parentage,  stating  that  his  mother 
was  a  full-blooded  Indian  and  that  his  father 
was  a  Portuguese.  The  appellant  aignea  In 
this  court  that  this  erldmce  was  inadmissi- 
ble, being  bat  bearsay,  and  conseqaently  wt 


the  best  evidence.  But  we  think  a  person, 
competent  otherwise  to  be  a  witness,  may 
testify  as  to  his  parentage.  While  no  case 
has  been  dted  us  holding  directly  that  a  wit- 
ness may  so  testify,  analogona  cases  are  nu- 
merous. For  example.  It  was  held  in  State  v. 
MiUer,  71  Kan.  200,  80  Pac.  61,  that  the  pros- 
ecutlng  witness  was  competent  to  testify  as 
to  her  own  age,  notwithstanding  both  of  her 
parents  were  present  and  testifying  to  the 
same  fact,  and  this  Is  a  case  where  the  ques- 
tion of  her  exact  age  at  a  particular  time  was 
a  material  question  at  issue.  To  the  same 
effect  are  the  following  cases :  State  t.  Mc- 
Clain,  49  Kan.  730,  81  Pac  790;  Hill  v.  El- 
drldge,  126  Mass.  284 ;  State  t.  Cain,  9  W. 
Va.  5B9 ;  State  t.  Best,  108  N.  C.  747,  12  S. 
B.  907 ;  Loose  t.  State,  120  Wis.  115,  97  N. 
W.  626  ;  2  Jones  on  Evidence,  i  303. 

[2]  So,  also,  a  witness  may  testify  as  to 
the  ages  of  other  members  of  his  family.  2 
Jones  on  Evidence,  {  308.  The  principle  that 
permits  a  person  to  testify  to  his  own  age, 
or  as  to  the  ages  ot  the  different  membeni  of 
his  family,  will  also  permit  him  to  testify  as 
to  his  paroitage.  He  acquires  the  knowledge 
of  the  one  tect  In  the  same  manner  that  he 
does  the  other  facts,  and,  while  such  evidence 
partakes  sonKwbat  of  th6  character  of  hear- 
say evidence.  It  la  admlaalble  on  groonds  of 
public  policy. 

[3]  The  appellant  argues  further  that,  since 
it  was  shown  that  the  parents  of  the  prose- 
cuting witness  were  still  living,  they  were 
the  only  persons  competent  to  testify  to  the 
prosecuting  witness*  par^tage,  and  that  In 
consequence  the  evidence  admitted  was  not 
the  beat  evidence  of  which  the  case  in  Its 
nature  was  susceptible.  But  the  rule  that 
permits  a  person  to  testify  as  to  his  parent- 
age la  not  founded  on  the  principle  that  it  is 
substitutionary  In  its  nature.  On  the  con- 
trary, It  Is  of  Itself  original  evidence.  It  may 
be  weaker  than  would  be  that  of  the  parents 
themselves;  but  to  permit  the  one  to  testify 
when  the  others  are  within  call  la  not  a  sub- 
stitution of  evidence.  It  is  no  more  than 
the  selection  of  the  weaker  competent  evi- 
dence instead  of  the  stronger.  To  do  this 
violates  no  rule  of  evidence  1  Qreenleaf  on 
Evidence,  f  82. 

[4]  At  the  trial,  and  after  the  prosecuting 
witness  had  testified  that  his  partita  were 
still  llvli^  the  appelant  moved  orally  for 
a  continuance  until  such  time  as  the  par^ 
ents  could  be  broot^t  into  oonrt  The'conrt 
denied  the  motion,  and  the  appellant  exce- 
ed. It  la  thought  that  the  court  abused  Its 
discretion  in  denying  the  motion^  but  we 
think  otherwise.  There  waa  no  showta^  that 
the  testimony  of  the  parents  would  have  dif- 
fered from  that  of  the  prosecuting  witness, 
nor  was  there  any  showing  of  diligence  In 
attempting  to  procure  their  testimony.  The 
court's  business  must  proceed  orderly  and 
with  dispatch,  and  Interruptions  In  the  pro- 
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ceedinga  each  as  was  here  sought  la  not  to 
be  tolerated  unless  for  the  gravest  reasons. 

[S]  It  appears  that  the  prosecuting  witness 
to  vhom  the  llgnor  was  sold  was  In  the  em- 
ploy of  a  government  agent  engaged  in  the 
detection  and  prosecntion  of  persons  sdllng 
liquor  to  Indians,  and  It  Is  thought  that  this 
fact  rendered  his  testimony  concerning  the 
alleged  sale  unworthy  of  belief.  But  this 
was  for  the  Jury.  There  Is  nothing  Inher- 
ently wrong  in  this  method  of  detecting 
wrongdoers;  In  fact,  the  method  resorted  to 
Is  Bometixoes  indispensable  If  violators  of  the 
liquor  Btatntes  are  to  be  brought  to  Justice. 

[I]  The  charge  in  the  information  is  that 
the  appellant  sold  to  the  prosecuting  witness 
one  quart  of  spirituous  liquor,  while  the  proof 
was  that  one  pint  of  ench  Ilqnor  was  so  sold. 
It  is  thought  that  this  was  such  a  variance 
as  to  amount  to  a  failure  of  proof,  but  tbe 
rule  is  otherwise.  Tbe  crime  consists  in  tbe 
selling  of  spirituous  liquors,  not  in  the 
selling  of  any  particular  quantity  thereof. 
Hence  the  substance  of  the  Issue  wu  pcom. 
which  is  all  that  Is  required. 

The  otbfflr  essignmeuts  touched  upon  In 
the  appellant's  brief  seem  to  have  no  support 
In  the  record.  For  that  reason  It  li  unnec- 
essary that  we  omsider  than. 
.  Tbe  Judgment  Is  affirmed. 

DUNBAR,  a  J.,  and  OOBB  and  HOUNT, 

JJ«  concur. 


STATE  ex  reL  GABB  v.  filAIN;  Judge. 

(Bnpreme  Court  of  Washington.  De&  27, 
1911.) 

1.  CannifAL  Law  (|  987*>— Pbcsincb  or  Dx- 

Bern.  &  BaL  Code,  |  2196,  provides  that, 
upon  a  conviction  for  an  offense  paidshable  by 
Imprisonment,  the  defendant  muit  be  personal- 
ly present  for  the  pnrpoae  of  Judgment,  but, 
where  punishable  by  fine  only,  some  reiponHible 
person  may  nndertuce  to  secure  the  payment  of 
the  judgment  and  costs,  where  tbe  defendant  is 
not  personally  preient,  in  which  case  the  jadg- 
ment  ma/  be  rendered  in  his  abience.  Rem. 
ft  BaL  Code,  {  214S,  provldee  that  no  person 
proBecated  for  an  offenee  punishable  by  death 
or  by  confinement  in  the  penitentiary  or  In  the 
county  Jail  shall  be  tried,  unleas  personally 

E resent  during  the  trial.  Held,  as  section  2186 
I  spedally  appUc^de  to  the  necessity  for  the 
presence  of  the  defendant  for  Judgment,  it  will 
control  the  more  general  terms  of  section  2146, 
which  is  merely  declaratory  of  the  common  law 
as  applicable  to  felonies,  and  will  determine 
the  necessity  for  the  presence  of  the  defendant 
for  Judgment  on  a  verdict  at  the  time  It  Is 
rendered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  2511;  Dec  Dig.  1  987.*] 

2.  CtauixAL  Law  (|  987*)— FnmiOB  w  Ao- 

OUSSn— JUDOHKNT.  _ 

Bern,  ft  BaL  Code,  I  2196,  provides  that, 
upon  a  conviction  for  an  offense  panishable 
by  imprisonment,  the  defendant  must  be  per- 
sonally present  for  the  purpose  of  Judgment, 
but,  where  only  punishable  oy  fine,  his  pres- 
enee  is  not  essential  for  the  rendition  of  Judg- 
ment, where  some  responsible  person  is  pres< 


ent  and  undertakes  to  assume  the  payment  of 
the  judgment  and  costs.  Beld,  that  the  statute 
coQtains  nothing  which  militates  against  the 
common-law  role  that,  if  In  cases  of  felony 
less  than  capital  the  prisoner  be  under  bail  and 
voluntarily  absent  himself  without  leave,  he  will 
be  deemed  to  have  waived  Us  right  to  be  pres- 
ent and  the  court  may  proceed  with  th»  trial 
and  have  the  verdict  received  and  published, 
even  when  it  is  a  verdict  of  conviction,  and,  as 
the  statute  clearly  Implies  that  in  case  .of  ac- 
quittal there  la  no  necessity  for  the  presence 
of  tbe  defendant,  a  defendant,  is  an  action  for 
selling  liquor  witbont  a  license,  although  tempo- 
rarily absent  from  the  courtroom  at  the  time 
the  Jury  was  ready  to  return  its  verdict  stiU 
had  an  absolute  right  to  a  jndunent  upon  ver- 
dict of  acquittal  after  Its  rendiBon  and  pnbliGa- 
tion. 

[Ed.  Note. — For  other  casea,  see  Criminal 
Law.  Cent  Dig.  1  2511;  Dec  Dig.  |  987.*) 

S.  Bail  (|  79*)— Rblief  fboh  FoRrxirvn^ 
AcqniTrAL  ik  Absbnck  or  Acctjseo. 

Although  a  defendant  In  a  prosecntion  for 
selling  liquor  without  a  license  was  not  pi-esent 
when  the  Jury  notified  the  court  it  was  ready 
to  return  a  verdict  where  it  was  not  neceaaary 
that  she  be  preaent  the  verdict  being  one  of 
acquittal,  the  return  of  the  verdict  and  its 
filing  had  the  effect  of  discharging  a  jadgment 
of  default  upon  tbe  bail  bond  of  the  defend- 
ant entered  upon  a  discovery  of  her  absence, 
as  such  judgment  was  merely  andUary  and  in- 
cidental to  the  main  case,  and  it  thereupon 
became  the  plain  duty  of  the  court  to  vacate 
such  default  and  Judgment  and  enter  a  judg- 
ment of  acquittal  on  the  verdict 

[fid.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  I  860;  Dec  Dig.  |  79.*) 

4.  MANDAims  (H  1,  3*)  —  Natdkb  ahd 
OsonifDS— Existence  or  Otueb  B^bdt— 

AfFBAI/— IlflCBDJATK  RiOHT. 

Under  Rem.  &  BaL  Code,  |  999  tt  sea„ 
mandamus  is  made  a  much  broader  remedy 
tiian  the  old  prerogative  writ  and  Is  intended 
to  give  relief  in  all  cases  in  which  the  ordinary 
course  of  law  will  not  furnish  a  plain,  adequate, 
and  speedy  remedy,  so  that  where,  in  a  prose- 
cution for  aeliing  bquor  without  a  license,  the 
defendant  has  an  absolute  right  to  have  a  Judg- 
ment of  default  entered  upon  her  bail  bond  set 
aside  and  a  judgment  of  acquittal  entered, 
there  is  a  right  to  instant  rehef,  and  as  the 
remedy  by  appeal  from  the  court's  refusal  to 
so  act  would  cause  delay,  mandamua  to  com- 
pel the  action  of  the  judge  is  the  proper 
remedy. 

[Ed.  Nots^For  other  eases,  see  Mandamui^ 
Cent  Dig.  K         Dea  Dig.  H  ^ 

Deputmeit  2.  Mandamua  br  the  State  of 
Washington,  m  tbe  r^tlim  of  Anna  Oabe* 
against  John  F.  Main,  Jndge  of  the  Superi- 
or Court  of  King  Ocranty.  Peremptory  writ 
ordered. 

W.  F.  Hays,  for  plaintiff.  James  E.  Brad- 
fold  and  B.  H.  Fierce^  for  zespondnt 

ELLIB,  J.  This  Is  an  appllcatkm  for  a 
writ  of  mandate  requiring  the  respondent  tfr 
nter  a  Judgment  npon  the  verdict  of  a 
Jniy  finding  the  relatrix  not  guilty  and  also 
requiring  the  reapondoit  to  vacate  his  order 
for  Judgmmt  against  tbe  relatrix  and  her 
bondsman  on  her  bond  on  appeal  from  a  con- 
viction and  fine  In  tlie  police  Joatlcc's  ooort 
of  Seattla 


•Mr  ethw  caste  see  sane  tevte  and  aesUeaNUliBER  la  Dee.  Dlr  *  Am*  Mo.  gwtas  *  B<Vr  luasies 


Digitized  by 


Google 


Wash.) 


STATE  V.  MAIN 


846 


The  application  for  the  writ  and  the  re- 
Kwndent'a  return  thereto  show  the  following 
ondUpated  tecte:  The  relatrlx  was  arrested 
and  tried  before  the  police  justice  of  the 
city  of  Seattle  for  seUlng  Uquor  without  a 
license  in  violation  of  a  city  ordinance.  She 
was  found  gnllty  ud  6ned  In  the  sum  of 
$100  and  appealed  to  the  snperlor  court 
The  cause  came  on  for  trial,  a  Jury  was  im- 
paneled and  sworn,  the  trial  proceeded  In 
the  usual  course,  and  the  Jury  retired  to  de- 
liberate upon  its  verdict  Shortly  afterwards 
the  relatrlx  and  her  counsel  left  the  conrt- 
room.  The  Jury  notlfled  the  court  that  they 
had  arrlred  at  a  verdict,  and,  the  defKidant 
<relattlx)  not  being  present  and  not  having 
been  excused  by  the  court  the  city  attorney 
orally  moved  the  court  for  an  ordar  forfelt- 
tng  her  baU  bond  and  tor  Judgment  thereon 
against  her  and  her  surety,  which  motion  was 
granted.  Immediately  thereafter  the  verdict 
was  recdved.  It  was  **not  guilty."  The  re- 
turn states  that  die  court  Instructed  the 
derfc  to  receive,  but  not  to  file,  the  verdict 
It  appears,  however,  and  Is  not  doiled,  that 
tiie  verdict  was  at  once  received  and  filed. 
A  few  days  afterwards,  and  appuoitly  as 
soon  as  the  relatrlx  learned  of  the  action  of 
the  court  she  made  appllcatUm  to  the  court 
for  Judgmmt  of  acquittal  upon  the  verdict 
and  for  a  vacation  of  the  Judgment  upon 
the  bond  against  her  and  her  bondsman. 
Both  requests  were  denied  by  the  court 
whereupon  this  writ  was  sued  out  The  af- 
fidavits In  support  of  the  motion  for  vacation 
show,  and  It  is  not  denied  by  the  return, 
that  during  Ute  trial  the  relatrlx  became  111 
and  upon  the  retiring  of  the. Jury  was  ad- 
vised by  her  attorney  that  she  might  go 
home,  whltdi  she,  accordingly^  did.  The  re- 
turn  alleges  that  the  court,  noticing  that  the 
relatrlx  and  her  counsel  had  left  the  court* 
room,  directed  the  clerk  to  notify  her  coun- 
sel tiiat  her  premice  would  be  necessary 
when  the  verdict  was  received,  and  that  the 
clwk  did  BO  by  telephone  and  was  informed 
by  her  counsel  that  relatrlx  was  feeling  un- 
wcU  and  had  retired  to  her  dck  room,  but 
did  not  then  nor  at  any  time  inform  the 
deric  w  bailiff  that  the  return  of  the  rda- 
trlx  would  cause  anything  more  than  an  in- 
convenience. 

[1]  The  respoudoit  bases  the  refusal  to 
«ntw  Judgment  of  acquittal  and  the  right  to 
forfrit  the  bond  upon  1  Rem.  ft  Bal.  Oode^ 
1 214S,  veadbig  as  follows:  "No  person  pros- 
ecuted for  an  offense  punishable  death,  or 
by  oonflnement  in  the  penitentiary  or  In  the 
county  Jail,  shall  be  tried  unless  personally 
present  during  the  trial."  Assuming  that 
this  section  inclndes  the  reception  of  the 
verdict  It  is  only  declaratory  of  ttie  com- 
mon law  as  applicable  to  felonies.  It  has 
been  usually  held  that  after  appearing  and 
b^ng  placed  on  trial,  in  cases  of  felony  less 
than  capital,  If  the  prisoner,  being  out  on  ball, 
Toluntaxily  absmt  himself  without  leave,  he 
will  be  deemed  to  have  waived  his  rl^t  to 


be  present  and  the  court  need  not  stop  the 
trial,  but  the  verdict  may  nevertheless  be 
received  and  published,  even  when  it  Is  a  ver- 
dict of  conviction.  Robeon  v.  Stat%  88  Ga. 
166,  9  8.  D.  610:  Barton  v.  State.  67  Oa. 
66S.  44  Am.  Bep.  748;  State  T.  Guinness,  16 
R.  I.  401,  16  Ati.  910:  State  T.  Kelly,  97  N. 
C.  404.  2S.B.186,  2Am.8t  Rep.  299; 
Lyn<dt  T.  Oommonwealth,  88  Pa.  189,  32  Am. 
Rep.  446;  State  v.  Perkins,  40  La.  Ann.  210, 
8  South.  647;  Sight  v.  State.  7  Ohio,  180,  pt. 
1,  28  Am.  Dee.  626;  Price  t.  States  86  Ulas. 
531,  72  Am.  Dec.  195;  JaAson  v.  States  49 

N.  J.  Law,  262,  9  AtL  740l 

The  role  and  the  reasons  therefor  are  Just 
as  applicable  under  the  statute  as  they  were 
at  common  law;  then  being  In  the  statute 
no  express  nor  necessarily  implied  prohibi- 
tion of  a  walvw.  But  we  do  not  think  the 
above  section  of  the  statute  governs  the 
question  here  under  consideration.  The  ne- 
cessity for  presence  of  the  defendant  tm 
the  purpose  of  Judgmoit  upon  the  verdict  Is 
detmnlned  by  1  BeoL  ft  Bal.  Code,  I  2196, 
whldi  is  as  follows:  "For  the  purpose  of 
Jndgmoit  If  the  conviction  be  for  an  offmse 
punishable  by  Imifflsonment  the  defendant 
must  be  personally  present;  If  for  a  fine 
only,  he  must  be  personally  present  or  some 
responidble  person  must  undertake  for  him 
to  secure  the  payment  of  tiie  Judgment  end 
costs;  Judgmoit  may  then  be  xmOenA  in 
his  absence."  This  section,  b^ng  apedal  to 
that  subject  must  control  the  more  general 
terms  of  section  2140,  requiring  the  defend- 
ant's presence  at  the  triat 

[2]  It  Is  manifest  that  section  2106  does  not 
militate  against  the  general  rule  announced 
in  the  dedalons  above  cited  that  the  verdict 
should  be  rec^ved  and  published  wboi  the  de- 
fendant out  on  ball,  voluntarily  absents  him- 
self without  leave  of  court  It  Is  also  mani- 
fest Oiat  thrae  la  no  direct  requirement  that 
he  be  present  for  the  purpose  of  Judgment  ex- 
cept in  case  of  omvlctlon.  There  Is  a  -clear 
Impllcatlim  tiiat  In  case  of  acquittal  his 
presence  Is  not  necessary.  It  seems  plain 
therefore  that  Uie  court  should  have  entered 
a  Judgment  ot  acquittal  upon  the  verdict  of 
not  guilty,  there  being  no  claim  or  showing 
that  the  presence  of  tha  relatrlx  was  re- 
quired for  the  purpose  of  answering  any 
other  charge  than  that  tax  which  she  bad 
been  tried.  The  right  to  tUs  Judgment  was 
perfect  when  the  verdict  at  the  Jury  was 
returned  and  filed.  Indeed,  it  has  been  held 
that  the  verdict  of  "not  guilty"  operates  in 
itself  as  a  dlsdiarge  of  the  prisoner.  Mills 
V.  UcCoy,  4  Cow.  (N.  T.)  406.  In  any  evttit 
the  relatrlx  was  entitled  as  a  matter  of 
right  to  a  Judgment  of  acquittal,  when,  a 
few  days  after  the  reception  and  filing  of  the 
verdict  of  "not  guUty,"  she  applied  for  it 
In  such  a  case  mandamus  is  the  proper  rem- 
edy. 2  Spelling  on  Injunction  ft  Other  Ex- 
traordinary Remedies  (2d  Bd.)  H  1406,  1407. 

[3]  On  the  second  branch  of  the  case  it 
seems  equalUr  plain  that  the  forftfture  and 
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jndgment  on  tbe  ball  bond  abonld  have 
been  set  aside.  The  verdict  of  "not  guilty" 
discharged  tbe  bond.  While  the  judgment 
on  the  bond  had  been  entered  a  few  minutes 
before  the  verdict  was  received,  there  can 
be  no  question,  under  the  facts  shown  by 
the  respondent's  answer,  that  on  an  appeal 
from  that  Judgment  It  would  have  to  be  set 
aside.  People  v.  Hlggins  (Com.  PL)  7  N.  T. 
Sapp.  658;  People  v.  Madden,  le  Daly,  63, 
8  N.  T.  Supp.  531;  People  T.  Cooney  (Com. 
PI.)  9  N.  Y.  Supp.  285;  People  v.  Treanor 
(Com.  PI.)  9  N.  T.  Supp.  285;  People  v. 
Tletjen  (Com.  PI.)  9  N.  T.  Supp.  285;  People 
V.  Grossman,  16  Daly,  311,  5  N.  Y.  Supp. 
446;  People  v.  Samuels,  5  Misc.  Rep.  585,  26 
N.  Y.  Supp.  81;  State  t.  Saunders,  8  N.  J. 
Law,  177;  Mills  v.  McCoy,  4  Cow.  (N.  Y.)  406. 

[4]  The  respondent  contends  that,  even 
granting  this,  the  relatrix  should  be  remitted 
to  her  right  of  appeal;  that  appeal  Is  an 
adequate  remedy;  and  that  mandamus  will 
not  lie.  Upon  tbe  facts  admitted  by  the  re- 
spondent's answer.  It  was  the  plain  duty  of 
tbe  court  to  vacate  the  default  and  Judg- 
ment It  had  the  right  to  and  actually  did 
receive  and  Die  tbe  verdict  of  "not  guilty." 
It  was  plain  at  that  time  that  the  Judgm^t 
upon  tbe  bond  could  not  stand.  Under  our 
statute  (1  Rem.  &  BaL  Code,  8  999  et  seq.) 
mandamus  is  a  much  broader  remedy  than 
the  old  prerogative  writ.  "Id  our  practice, 
mandamus  is  nothing  more  than  one  of  the 
forms  of  procedure  provided  for  the  enforce- 
ment of  rights  and  the  redress  of  wrongs. 
The  procedure  has  in  it  all  the  elements  of 
a  dvll  action.  The  facts  stated  in  the  af- 
fidavit for  the  writ  may  be  controverted  by 
a  return,  raising  both  questions  of  law  and 
fact  The  return  likewise  may  be  controvert- 
ed, and  a  trial  had  on  tbe  Issues  of  fact 
thus  raised,  either  before  the  court  a  Jury, 
or  a  referee,  as  tbe  court  may  order.  Judg- 
ment can  be  entered  on  the  verdict  or  find- 
ings not  only  directing  the  Issuance  pt  a 
peremptory  mandate,  but  for  damages  and 
costs  on  which  execution  may  issue.  The 
statute  has  been  so  framed  as  to  afford  com- 
plete relief  in  all  cases  falling  within  its 
scope  and  purport  whether  these  be  cases  of 
willful  violations  of  recognized  rights,  or 
denials,  made  in  good  faith,  that  the  rights 
contended  for  exist.  In  other  words,  the 
right  to  sue  out  the  writ  is  not  made  to  de- 
pend on  the  character  of  the  dispute,  but  on 
what  answer  is  given  to  the  question:  Can 
the  ordinary  course  of  law  afford  a  plain, 
speedy,  and  adequate  remedy?  If  the  ordina- 
ry course  of  law  will  fumiab  sucb  a  remedy, 
the  writ  will  not  Issue;  otherwise,  it  will. 
It  was  to  avoid  circuity  of  action,  thus  do- 
ing away  with  the  necessity  of  resorting  to 
more  than  one  proceeding  for  the  enforce- 
ment of  a  right  that  the  law  was  framed." 
State  ex  reL  Brown  v.  McQuade,  86  Wash. 
579-583,  584,  79  Pac.  207. 


It  be  said  that  the  remedy  by  appeal 
Is  adequate  where  the  absolute  right  to  In- 
stant relief  is  shown  by  the  admitted  facts, 
and  where  under  those  fticts  there  was  no 
room  for  discretion  on  the  part  of  tbe  court? 
The  Judgment  on  the  bond  was  merely  an- 
cillary to  and  an  incident  of  the  main  case. 
Tbe  relatrix  was  acquitted  by  the  Jury,  and 
the  real  matter  of  controversy  and  every  part 
of  it  was  ended  in  her  favor.  This  carried 
with  it  the  things  ancillary  and  dependent 
upon  the  main  Issue.  The  relatrix  was  found 
not  guilty,  and  yet  she  must  in  effect  pay 
a  fine  in  double  the  amount  imposed  upon 
her  by  the  police  Justice  or  appeaL  Such  a 
remedy  would  be  neither  adequate  nor  In 
beeping  with  the  spirit  of  tbe  law.  The 
relatrix,  having  stood  her  trlai  and  having 
been  found  not  guilty,  was  ^titled  without 
any  delay  to  the  foil  fruits  of  the  verdict 
She  then  stood  Innocent  under  tbe  law  and 
had  an  Immediate  rl|^t  to  an  nnqnallfled 
discharge. 
The  peremptory  writ  la  ordered. 

DUNBAR,  C.  J.,  and  HOBRISi  GHAX>- 
WIC^  and  CROW,  JJ.,  concur. 


STATE  V.  POLK. 

(Supreme  Conrt  of  WasbiDgt<m.    Dee.  80b 
1911.) 

L  Intoxicating  Liquobs  (1  89*)— LocUi  Op- 
tion—Evidenck  OF  Adoption. 

Under  Rem.  &  Bal.  Code,  S  6297,  providinff 
that  proof  of  the  result  of  any  local  option 
election  may  be  made  in  any  court  by  the  of- 
ficial certificate  of  the  city  or  town  clerk  or 
the  county  auditor,  the  certificate  need  not  be 
in  the  form  of  a  certified  copy  of  the  record 
of  the  result  of  the  election,  but  may  be  a 
mere  statement  of  tile  clerk  aa  to  tbe  election 
and  its  result 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  {  83;  Dec.  Dig.  i  38.*] 

2.  INTOXIOATINO  LlQtJOBa  ^  224*)— PBOBBOU- 

noN— BuBDin  or  Paoor. 

One  seeking  to  jostifjr  a  sale  of  intoxicat- 
ing liquor  within  a  local  option  territory  on 
the  ground  that  he  Is  a  phyiridan  has  tiie  bur- 
den of  proving  that  defense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  277;  Dec  Dig.  |  224*] 

3.  INTOXICATIKO   XjIQtTOBS    (|  236*)— PBOSX- 
CUnON — BVIDENCK--SljrFICIXNCT. 

In  a  prosecution  for  ttie  aaJe  of  intodcat- 
ing  liquor  within  a  local  option  territory,  evi- 
dence held  to  warrant  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Sntoxicatlnc 
Uquors,  Dec.  Dig.  |  288.*] 

Dmartment  1.  AM»eal  turn.  Superior 
Court  X^anogan  Conn^;  SL  K.  Pandergaat, 
Judge. 

A.  M.  Folk  waa  convicted  of  unlavtfoUjr 
selling  Intoxicating  Uqaon,  and  appeal*. 

Smith  A  Oresbam,  for  appellant  Fred  T. 
Neal,  A.  W.  Barry,  and  C  H.  Neal,  for  the 
State. 
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PABKER,  3.  The  defendant  was  charged 
with  the  offense  of  eelUng  Intoxicating  Ilq- 
nor  In  Conconolly,  a  town  of  the  fourth 
class  In  Okanogan  conn^,  on  Janoary  21, 
1811,  while  that  town  was  a  nnit  in  which 
the  sale  of  Intoxicating  liquor  waa  prohib- 
ited and  unlawful  by  virtue  of  an  election 
under  the  local  option  law.  Upon  a  trial 
before  the  court  and  a  jui?  at  which  the 
defendant  offered  no  evidence  In  bis  defense, 
he  was  convicted,  and  adjndged  to  pay  a 
fine  or  9100  and  costs,  from  whl^  he  has 
appealed  to  this  court 

[11  For  the  purpose  of  proving  that  the 
sale  of  intoxicating  liquor  was  unlawful  in 
the  town  of  Conconnlly  at  the  time  diarg- 
ed,  the  prosecuting  attorney  offered  In  evi- 
dence the  certificate  of  the  town  clerk,  as 
follows:  "State  of  Washington,  Oounty  of 
Okanogan— Bs.:  Gertlflcate  of  Frank  Weeks, 
Town  Olerk.  L  Fnak  Weeks,  do  hereby 
certify  that  I  am  the  duly  elected,  qualified 
and  acting  town  derk  in  and  for  the  town 
of  Gonconully,  Okanogan  county,  Washing- 
ton, a  municipal  corporation  of  the  fourth 
class;  that  I  was  acting  as  such  clerk  at 
all  times  during  the  year  1910.  That  dur- 
ing said  year  of  1910^  to  wit,  on  the  7th 
day  of  June,  a  special  election  was  duly 
and  regularly  held  in  said  town,  which  Is 
in  Okanogan  counfy,  Washington,  for  the 
purpose  of  determining  whether  the  sale  of 
Intoxicating  Uquora  should  be  permitted 
within  the  corporate  Ibnlta  of  said  town, 
and  at  said  spedal  election  a  majority  of 
the  legal  votes  cast  thereat  were  against 
said  propoBlUon,  namely,  88  votes  were  cast 
for  the  sale  of  intoxicating  liquor  within 
said  precinct,  and  84  votes  were  cast  against 
the  sale  of  intoxicating  liquor  in  said  pre- 
cinct In  Yfltnem  whereof  I  have  hereunto 
set  my  hand  and  atElxed  the  corporate  seal 
of  said  corporation  at  Oonconully,  Okanogan 
county,  Waahlngton.  this  16th  day  of  Feb- 
mory,  1911.  F.  R.  Weeks,  Clerk  of  the 
Town  of  C!onconully,  Okanogan  County, 
Washington.  [Corporate  seal.]"  The  ad- 
mission of  this  certificate  in  evidence  by  tiie 
court  over  the  objections  of  counsel  for  ap* 
pellant  1b  claimed  to  be  erroneous.  It  Is 
insisted  that,  in  order  to  be  admissible^  the 
certifieate  of  the  town  clerk  must  be  in  the 
form  of  a  certlfled  copy  of  the  record  of  tlie 
result  of  the  election  as  appears  upon  the 
town  records,  and  not  a  mere  statement  of 
the  clerk  as  to  the  election  and  its  result 
This  contention,  it  seems  to  us,  is  answered 
by  the  languape  of  the  local  option  statute 
providing  the  mode  in  which  such  facts  may 
be  prov«i  In  court  as  foUows:  "The  re- 
turns of  any  each  election  shall  be  canvass- 
ed in  the  manner  provided  by  law  for  oth- 
er city,  town  or  county  elections,  and  after 
such  canvass  the  city  or  town  clerk  or 
county  auditcw,  as  the  case  may  be,  shall 
publidy  certify  the  result  of  the  election, 
and  dull  cause  notices  of  such  result  to  be 
published  in  some  newspaper  drculatlng  in 


the  unit  In  whlc*  the  election  was  held, 
within  ten  days  after  said  canvass  Is  com- 
pleted; and  shall  record  In  a  well-bound 
book,  to  be  kept  in  his  office  by  him  and  his 
successina,  the  result  tabulated  precincts 
of  said  vote;  and  said  result  may  be  proved 
in  all  courto  and  in  all  proceedings  by  such 
record  or  by  the  official  certiflcate  of  such 
city  or  town  clesk  or  oounty  auditor. 
•   •   *  "   Section  6297,  Rem.  &  BaL  Code. 

It  seems  to  us  that  the  L^lslatnre  used 
the  words  "official  csUflcate"  advisedly. 
Had  it  been  intended  to  require  proof  by  a 
certified  copy  of  the  wcoxA,  it  would  have 
been  very  easy  to  have  so  stated  in  the  law. 
Bertdaa,  we  may  rradily  find  a  probable  rea- 
son for  not  requiring  a  certified  copy  In  the 
fact  that  in  many  of  the  units  for  voting  up- 
on local  option  there  ore  a  great  many  pre- 
cincts, and  the  lawmakers  might  well  de- 
sire  to  Invent  tiie  necessity  of  producing 
the  OTiglnal  record  or  a  certMed  copy  of  the 
entire  record  of  the  tabulated  vote  by  pre- 
dncta  as  evidence  In  every  prosecution  for 
a  violation  of  the  law.  If  it  be  held  that 
this  provision  as  to  proot  by  certlflatte  of 
the  town  detk.  means  a  certified  copy  of 
this  much  of  the  record,  as  counsel  for  ap- 
pellant insist,  then  why  not  require  a  cer^ 
tified  copy  of  every  step  in  the  election  pro- 
ceedings, intdudfaig  the  petition  for  the  elec- 
tion, election  notice,  iffoof  of  Its  publica- 
tion, ^  When  a  person  Is  elected  to  an 
office,  the  certificate  of  his  election  geaer- 
ally  contains  a  statement  of  the  facta  show- 
ing his  election  with  no  greater  particular- 
ity than  does  this  cottflcate  show  the  bold- 
li^.of  and  the  result  of  tiie  local  option 
election.  We  have  not  had  our  attention 
called  to  any  authority  holding  that  the 
usual  certiflcate  of  electitm  showing  a  per^ 
son  ^ected  to  a  public  office  is  not  evidence 
in  court  of  that  fact  at  Inst  prima  fade. 
We  think  there  is  no  sodi  authority,  but 
on  the  other  hand,  that  the  admissibility  of 
such  a  certificate  Is  on  elementary  rule  of 
evidence.  Under  a  statute  In  substance  the 
same  as  this,  it  has  been  hdd  in  Illinois 
that  a  certifiaite  of  this  nati»e  is  admis- 
sible to  prove  the  tkct  sought  to  be  shown 
here.  People  v.  Willi,  147  111.  App.  207. 
We  conclude  that  there  waa  no  error  in  the 
admission  of  this  certiflcate  In  evidence. 

t2]  Several  aaslgnmoits  of  error  are  made 
upon  the  giving  and  refusing  to  give  cer^ 
tain  instmctions  by  the  trial  court  Most 
of  these  claimed  errors  have  to  do  with 
the  general  contention  made  by  counsel  for 
appellant  that  the  court  prevented  the  jury 
from  considering  any  right  of  defense  which 
appellant  may  have  by  reason  of  being  a 
physician.  If  the  law  gave  to  appellant  any 
right  to  justify  the  sale  because  he  was  a 
physician,  the  answer  to  the  contention  Is 
found  in  the  fact  that  be  offered  no  proof 
upffiD  that  question.  As  we  have  already  no- 
ticed, he  offered  no  proof  of  justification  nor 
of  any  other  natura  If  he  had  any  right  to 
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Joatlfy  Mm  act  on  tUs  gnmnd,  the  burden 
<tf  proof  was  njna  Um  to  eitabUali  facts 
conatltatliig  sndi  a  defensflL  Stats  t.  Bh^ 
ton.  le  Wasb.  680^  48  Paa  2SS»  40  Pa& 
lOM;  State  t.  UcCormlck.  B6  Wash.  469, 
106  Pac.  1087;  Black  on  Intoxicating  Uq- 
uora,  S  611;  Joyce  on  Intozlcatliig  Ltanoni. 
I  686.  We  express  no  opinion,  bowever,  sa 
to  the  clrcnmstances  under  which  he  might 
•0  JnatUy  his  act  as  a  phTSlcian  or  other- 
wise, under  the  law. 

[I]  Under  the  contention  that  the  evidence 
does  not  support  the  verdict,  connsd  for  ap- 
pellant insist:  (a)  That  the  erldenoe  fhlls 
to  show  that  tfie  local  t^tlon  law  was  In 
force  In  ConconiOly;  and  (b)  that  the  evi- 
dence falls  to  show  that  the  sale  took  place 
In  -  CtmconnUy.  We  have  already  noticed 
that  the  certlflcate  of  the  town  dorlc  was 
admissible  In  evidence  and  was  at  least  pri- 
ma facie  proof  of  the  unlawfulness  of  the 
sale  In  the  town,  and,  there  belnf  no  other 
proof  on  that  subject.  It  was  ftf  coarse  suf- 
ficient to  sustain  the  conviction  so  far  as 
that  question  Is  ooiKemed.  Whether  or  not 
the  certlflcate  would  be  conclusive  proof 
of  that  tact  under  all  dremnstanoes  we  need 
not  now  decide.  Tbat  the  sale  took  place 
In  the  town  of  Gonoonully  was  testified  to 
1^  one  witness,  by  a  ceneral  statement  to 
that  effect,  though  the  exact  place  of  the 
sale  In  the  town  is  not  very  certain,  nor 
were  the  corporate  limits  ot  the  town  prov- 
This  being  uncontradicted,  and  no  other 
evidence  offered  on  that  question,  it  was 
Hufilciait  In  tbat  regard  to  sunwrt  the  ver^ 
diet 

What  has  been  ssld  by  us  disposes  of 
most  of  ths  ssslgnmentB  of  mot.  Including 
several  not  specifically  noticed  by  us.  Oth- 
ers are  without  merit  and  do  not  caU  for 
discussion. 

The  Judgment  is  affirmed. 

DUNBAR.  O.  J.,  and  MOUNT,  VULLER- 
TON,  and  608E1,  J  J.,  concur. 


HinWlTT  LDA  LUM6EB  CO.  T.  BANDELL 

et  ax. 

(Saprene  Court  of  Washington.   Jan.  9, 1912.) 

Mbchanios'  Liens  (|  99*}— Matkbuucxit— 
noticx  to  owneb. 

Rem.  &  BaL  Code,  |  1138,  proTldes  that  a 
materialman,  in  order  to  be  entitled  to  a  lien, 
shall  cive  notice  to  the  owner  or  repated  owner 
by  deliverins  or  mailing  to  him  a  dnplicate 
statement  of  the  materials  famished,  and  that 
DO  materialman's  lien  shall  be  "filed  or  en- 
forced" unless  the  provisions  of  the  law  be 
complied  with,  Hela  that,  where  plaintiff  fur- 
nished materials  to  a  vendee  holding  oi^y  under 
a  contract  of  sale  with  knowledge  that  the 
title  to  tiie  property  was  In  the  vendor,  bat 
cave  no  notice  to  the  Utter,  he  was  not  entitled 
to  a  lien. 

{Va.  Note.— For  other  fases,  see  Mechanics' 
Liens,  Gent.  Dig.  H  ISl,  l^rbee.  Dig.  i  9».«] 


Departmoit  S.  AffP^  ft«n  Superior 
Court,  King  Ooon^;  Boyd  J.  Tullnan,  JodgOk 

Aodon  by  the  Hewitt  Lea  Lumber  Com- 
pany against  F.  F.  Sanddl  and  wife.  Judg- 
ment fbr  plaintiff,  and  deCudants  aweaL 
Bevorsed,  with  Instructions. 

Peters  A  Powell,  for  appellants.  Alexan- 
der &  Bnndy,  tor  respondent 

CHADWICK,  J.  On  April  7,  1910,  appel- 
lants  Sandell  and  one  Holden  executed  a 
contract  covering  certain  lots  in  the  city  of 
Seattle.  The  terms  of  the  contract  material 
to  our  present  inquiry  are  as  follows:  **I 
have  this  day  leased  to  D.  N.  Holden  for  a 
term  of  five  years  from  this  date  the  north- 
east comer  of  Park  Ave.  and  Navy  Yard 
Ave.,  technically  described  as  the  east  twoi- 
ty  feet  of  lots  seven  teen,  block  sixteen.  East 
Seattle,  King  county,  Washingtoo,  rent  to 
be  paid  every  six  months;  said  rental  is 
twoity-flve  dollars  per  year  from  date,  and 
I  farther  agree  to  sell  to  said  D.  N.  Holdoi 
at  any  time  within  sixty  days  from  date  for 
the  sum  ct  three  thousand  dollars  the  east 
one>half  of  lote  and  seventeen  and 

allow  all  mon^  paid  tor  the  above  lease 
to  apply  <Hi  purdiase  price  of  said  one^lf 
of  loti  sixteen  and  seventeoi,  twelve  dollars 
and  flf^  oents  of  which  I  have  this  day  re- 
celTed."  Holdoi  went  Into  possession  and 
began  the  erection  ct  a  building.  Appelant 
F.  F.  Sandell  protested  this  act  in  writing. 
On  AprU  29th  the  parties  came  together, 
and  It  was  agreed  that  Holden  would  ^o* 
Tide  tor  the  payment  to  appeUaiUs  of  a  cer^ 
tain  Insurance  premlmn,  then  In  process  of 
collection.  In  which  event  a  deed  was  to  be 
executed  and  a  mortgage  given  for  the  bal- 
ance dufc  This  occurred  about  April  80th, 
On  May  81st  Holden  paid  fStX^  and  appel- 
lanto  encuted  a  deed,  taking  a  mortgage  to 
cover  the  balance  of  the  pnrcbase  price, 
which  was  made  payable  in  one,  two,  and 
three  years.  On  AprU  aoth  respmidait,  tiie 
Hewitt  Lea  Lumber  Company,  b^an  to 
furnish  matwlal  for  the  building  which  Hid- 
den was  erecting,  and  continued  to  do  so 
from  time  to  time  up  to  May  Slst  It  Is 
conceded  by  respondent  thst  It  knew,  at  Hie 
time  it  famished  the  material  to  Holden, 
that  he  had  not  obtained  a  deed  for  the  prop- 
erty, and  that  Holden  had  only  a  contract  tor 
the  imrchase  thereof;  but  It  contends  (hat, 
when  appellants  saw  fit  to  diange  tha  tarm 
of  their  security,  releasing  the  contract  and 
taking  a  mortgage,  they  must  depend  entire- 
ly upon  the  mortgage,  basing  Its  omtantton 
upon  section  1182,  Bern,  ft  BaL  Oode,  whoe- 
in  it  Is  provided  that  the  llois  created  under 
the  mechanic's  lloi  statute  are  pr^erred  to 
any  lien,  mortgage,  or  othor  Incumbrance 
which  may  attach  subeeqaently  to  the  time 
of  the  commencement  of  tbe  performance  of 
the  labor  or  the  tDmlahlng  of  materials  fbr 


'•For  other  eases  sss  ssa*  toplo  sad  asetloa  NUMBER  in  Dso.  Dig.  *  Am.  Olg.  Kw  Ns.  SsrtM  4k  Bsp'r  ladsiss 
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which  a  right  of  lien  la  gtvan.  While  It  la 
conceded  that  aweUanta  had  notice  of  the 
nature  of  Holden'a  title,  we  will  uerertbe- 
leaa  take  the  liberty  of  quoting  a  part  of 
the  testimony  of  the  sales  agent  of  respond- 
ent, In  order  to  make  onr  conclusion  plainer 
than  It  otherwise  might  be.  It  follows:  "Q. 
Do  yon  know,  Mr.  Payton,  who  the  reputed 
owner  of  that  property  was  on  or  about 
April  80^  1910?  A.  Well,  It  was  anderstood 
that  the  deed  was  In  Mr.  Sandell's  name, 
but  Ml*.  Holden  had  a  contract  on  It  to  buy 
It.  Q.  Did  you  have  any  couversation  with 
Mr.  Holden  at  the  time  you  sold  the  first  bill 
of  lumber.  In  regard  to  who  owned  this 
property,  in  regard  to  the  title  of  the  prop- 
erty? A.  Yes,  sir.  Q.  What  did  Mr.  Holden 
state?  A.  He  showed  me  a  contract  that  he 
had,  and  said  that  he  would  take  It  np  at  a 
certain  time,  and  he  told  me  he  was  going 
to  when  he  got  this  insnrance  money." 

We  are  of  the  opinion  that  the  amendment 
to  -the  Hen  law  (page  71,  Laws  1909;  section 
1133,  Rem.  A  Bal.  Code)  Is  decisive  of  this 
case.  The  law  Is  that  a  notice  shall  be  giv- 
en to  the  owner  or  reputed  owner  (In  tbls 
case  the  owner  was  known),  by  delivering  or 
mailing  to  him  a  duplicate  statement  of  the 
materials  furnished,  and  that  no  material- 
man's lien  shall  be  "filed  or  enforced"  un- 
less the  provisions  of  the  law  be  compiled 
with.  No  notice  was  given  In  this  case.  The 
law  being  In  terms  mandatory,  we  have  giv- 
en It  literal  construction,  in  Finlay  y.  Tag- 
holm,  60  Wash.  C39,  111  Pac.  782,  we  said 
that  the  purpose  of  the  law  was  not  so  mnch 
to  Insure  a  right  of  Hen,  as  to  protect  pro[>- 
erty  owners  against  dishonest  contractors. 
We  were  asked  to  give  the  law  a  liberal  con- 
struction In  Finlay  v.  Tagholm,  62  Wash. 
341,  113  Pac.  1083,  but  met  the  contention 
squarely,  saying  that:  "There  Is  no  pri- 
mary obligation  on  respondents.  In  order 
for  the  appellant  to  get  the  lien  of  the  stat- 
ute, it  must  comply  with  Its  terms.  *  •  ♦ 
The  Legislature  has  made  no  exception  for 
cases  where  the  owners  of  the  property  have 
knowledge  that  the  material  is  being  fur- 
nished." In  Helm  v.  Elliott,  119  Pac.  826, 
Just  decided,  our  previous  Interpretations 
of  the  statute  are  reaffirmed. 

We  have  sought  by  reference  to  equitable 
principles  to  find  some  way  In  which  re- 
spondent can  recover  the  amount  of  Its  bill; 
but,  having  failed  to  comply  with  the  stat- 
ute, it  has  no  lien,  and  hence  no  standing 
of  which  equity  can  take  notice.  The  words 
of  the  statute  that,  unless  duplicate  state- 
ments be  sent  to  the  owner,  no  Hen  ahall  be 
filed  or  enforced,  marks  the  bounda  of  our 
right  to  Interfere.  Having  no  right  to  file  a 
lien.  It  does  not  follow  that,  because  appel- 
lants <ihanged  the  form  of  their  aecorlty, 
life  and  validity  can  be  given  to  that  whlcn 
the  statute  has  said  shall  be  as  nothing. 


The  legtalatlve  policy  Is  clearly  expressed 
In  the  statute,  and  to  construe  It  to  meet  the 
equities  of  the  inesent  case  would  be  to 
emasculate  the  law  and  to  make  the  right  to 
file  and  enforce  liens  dependent  upon  the 
conscience  of  the  chancellor,  rather  than  up- 
on the  written  expressions  of  the  legislative 
wiu. 

Judgment  reversed,  with  Instructions  tc 
enter  a  Judgmoit  In  favor  of  the  appellant. 

MOBBIS,  ELLIS,  and  OBOW.  JJ..  concur. 


MARTIN  T.  HILL. 

(Supreme  Coart  of  WasbiDgtOQ.   Jan.  4,  1912.) 

1.  MaSTBB   AMD   SXBVAHT    ({  97*)— LOWEBIKO 

Gin  Poles— Ddtt  of  Euplotee. 

Whether  the  fall  of  a  gin  pole  resulting  in 
injury  to  an  employ^,  who  was  requested  to  aid 
in  lowering  it,  was  caused  by  the  foreman  re- 
leasing a  guy  rope  or  by  force  of  gravity,  the 
employer  was  bound  to  use  dae  care  to  pro- 
tect plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  1 168;  Dec  Dig.  {  97.*] 

2.  MiSTBa  *HD  SEBTART  (5  232*)— INJUBT  TO 
CaBPENTEB— OONTRIBUTOBT  NbGLIOKNCE. 

That  a  carpenter's  duties  did  not  require 
him  to  aid  In  lowering  a  gin  pole  does  not  show 
that  be  was  guil^  of  contributory  negligence  in 
complying  with  the  foreman's  request  to  so  aa- 
siat,  so  as  to  bar  recovery  for  injury  to  him, 
caused  b;  the  pole  falling. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  678-680;  Dec  Dig.  | 
232.*] 

a.  Masteb  and  Sebvant  a  281*)— COHTOIBU- 
TOBT  NEQLiQEncB— Evidence. 

That  other  members  of  a  crew  engaged  in 
lowering  a  iin  pole  avoided  injnrr  when  the 
pole  fell,  on  being  warned  to  **look  out,"  does 
not  ^ow  that  plaintiff,  who  was  injured,  was 
guilty  of  contributory  negligence;  he  not  hav- 
mg  been  in  as  advantageous  a  portion  as  the 
others. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  281.*] 

4.  Masteb  and  Sebvant  (i  288*)  — Fallinq 
Gin  Pole- Assumption  o?  Risk  — Jubt 
Question. 

Whether  a  carpenter,  injured  through  fall 
of  a  gin  pole  which  he  was  asdsting  in  lower- 
ing, assumed  the  risk  held,  under  the  evidence, 
a  jury  qoeation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i|  1068-1088;  Dec.  Dig.  | 


6.  Mabteb  and  Sebtant  (|  217*)— Assuhp- 

TioN  OF  Risk—Essentials. 

To  show  assumption  of  a  risk,  It  must  ap- 
pear that  the  danger  was  appreciated  by  the 
employ^  or  that  it  was  snch  that  one  of  or- 
dinary prudence  would,  under  instinct  of  self* 
preservation,  have  refused  to  assume  It. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  574-600;  Dec.  Dig.  8 
217.*] 

6.  MAsrEB  AND  Sebvant  (|  190*)  —  Feixow 
Sebvants— Existence  of  Relation. 

A  builder's  foreman,  in  releasing  a  guy 
rope,  was  a  vice  principal,  and  not  a  fellow 
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MFTUt  of  a  carpenter  vho  was  injured  hf  fall 
of  th«  pole,  while  aiding  in  lowering  it. 

rod.  Note.— For  other  cues^  see  Master  and 
Servant,  Cent.  Dig.  H  449-474,  Dec  Dig.  8 
190.«] 

7.  DAMAGBS  (I  132*)— PEB80HAL  iKJtJBZ— EX- 

CBSSITIinESS. 

Four  tboasand,  four  hundred  ninetr-five 
dollars  and  nine^-five  cents  is  not  excessive 
reitovery  for  injury  io  a  cari>enter,  consisting  in 
a  compound  fracture  of  the  leg,  where  he  waa 
confined  in  the  hospital  five  montbSj  Ms  leg 
was  shortened  one-fourth  to  three-eighths  of 
an  inch,  and  he  suffers  rhflnmatic  pains,  though 
he  was  able  to  resume  work  about  eight  or  nine 
months  afterwards. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  372-385;  Dec.  Dig.  {  132.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Action  by  W.  J.  Martin  against  Samu^ 
Hill.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed.  Verdict  was  returned 
in  favor  of  plaintiff  for  $5,405.05,  but,  in 
passing  upon  the  motion  for  a  new  trial,  the 
trial  court  found  tike  verdict  to  be  excesalTe, 
and  ordered  tbe  recoTery  reduced  to  H>- 
495.96. 

McCalfertr,  Boblnwm  &  Godfr^,  for  ap- 
pellant  James  T.  Lawler,  fbr*  respondent 

GHADWICK,  J.  Plalntur.  who  Is  a  car- 
penter, was  engaged  In  taktaig  down  forms 
(m  a  bouse  built  of  concrete.  The  boose  was 
owned  by  tbe  defendant  A  gin  pole  liad 
been  set  up  on  the  roof  of  the  bnUdlng,  and 
having  performed  Its  office  tbe  carpenter's 
foreman,  one  Thnnpson,  said,  in  the  pres- 
ence and  bearing  of  several  workmen  engag- 
ed on  or  about  tlie  roof:  '^me»  boys,  and 
give  us  a  hand  to  take  down  that  gin  pole." 
PlalntiflC  left  bis  task,  and  with  others  pre- 
pared to  assist  In  lowering  tbe  pole,  which 
was  some  85  feet  high  and  made  up  of  sec* 
tions  of  rolled  Iron  pipe,  6  inches  in  diame- 
ter at  the  bottom  and  about  4  inches  at  tbe 
top.  The  number  of  men  on  the  roof,  and 
whether  all  of  them  lent  a  hand,  were  dis- 
puted questions  of  fact;  but  It  is  c^tain 
tbat  plaintiff  stooped  down  and  took  hold 
of  tbe  pole  near  the  bottom,  to  hold  It  In  a 
frame  or  seat  nude  of  two  by  four  scantling, 
so  as  to  keep  it  from  slipping.  One  work- 
man, and  possibly  two  others,  took  positions 
so  as  to  reach  tbe  pcde  as  high  up  as  possi- 
ble, so  as  to  let  It  down  gradually.  Others 
held  two  guy  ropes  tbat  had  been  used  to 
hold  the  pole  In  place.  These  ropes  per- 
formed no  office,  other  than  to  steady  and 
direct  the  pole  as  It  was  lowered.  Thomp- 
son went  down  to  man  the  main  guy  rope, 
which  was  attached  to  a  telephone  pole  on 
the  street,  and  about  76  feet  away.  The 
weight  of  the  pole  was  upon  this  guy  rope. 
When  be  started  to  lower  the  pole,  and  it  had 
come  to  an  angle  of  about  45  degrees,  one 
of  tbe  workmen  said:  "Look  out!  Let  go — " 
and  all  of  those  engaged  let  go  of  the  pole 


with  the  ezowtfam  of  the  reqwndent,  who 
was  canght  tmdw  It,  and  he  snffned  a  oon- 
pound  fracture  of  the  lower  limb.  It  Is  al- 
lied that  the  foreman,  "without  warning, 
completdy  released  the  guy  rope  irtileh  he 
was  handling,  thereby  causing  said  gfn  pole 
to  fall  with  great  force,  and  in  doii%  so  it 
came  In  contact  with  plaintifTs  leg,  in  prox- 
imity to  tbe  ankle  Joint,  breaking  tbe  same, 
and  causing  the  damages  hereinafter  com- 
plained of." 

[1]  Appellant  attacks  the  suffldenc;^  of  tbt 
complaint  and  tbe  evidoKe,  and,  as  he  wtiX 
says,  the  same  principles  of  law  govern  both 
contentions,  and  then  i^nceeds  to  discuss 
them  together.  It  Is  contended  tbat  there 
was  no  evidence  to  sustain  the  all^atlons 
that  appellant's  foreman  "wholly  released 
the  head  guy  rope."  Whether  those  on  the 
roof  could  see  the  fiweman  when  releasing 
the  rope  was  a  dltq^nted  fact,  and  we  think 
It  may  be  conceded  that  there  is  no  positive 
testimony  to  the  effect  tt(at  the  guy  rope  was 
purposely  released.  It  was  the  contention  of 
the  appellant  upon  the  trial  and  here  tbat 
the  rope  was  not  In  fact  rdeased,  but.  follow- 
ing the  natural  law  of  gravity,  it  fell  of  its 
own  weight  when  it  readied  a  snffldent  an- 
gle, and  tbat  those  who  undertook  to  snstaln 
it  became  panic  stricken  and  relecued  thtfr 
supiwrt;  otherwise  the  accident  would  not 
have  happened.  But  It  seons  to  us  that  tbe 
l^al  consequences  would  be  the  same, 
whether  tbe  foreman  released  the  gaj  iop& 
or  It  fell  when  it  reached  a  point  where  the 
law  of  gravity  Intervaaed  to  thmrt  tiie 
plans  of  those  oigaged  In  the  work.  Hav- 
ing assumed  to  release  and  pay  out  the  guy 
rope,  knowing  that  the  weight  of  the  pole 
would  be  upon  It  It  was  the  duty  of  the 
foreman  to  exercise  due  care  to  protect  those 
who  had  compiled  with  bis  request  to  lend 
a  hand;  or.  If  the  other  theory  be  adoi^- 
ed.  then  we  are  of  the  opinion  that  the 
charade  of  tbe  work  was  sucb  as  to  call 
for  a  more  careful  superint^drace  on  the 
part  of  the  appellant  In  the  case  of  Engel- 
lilng  v.  Spokane,  69  Wash.  446,  110  Fac  25. 
29  li.  R.  A.  (N.  S.)  481.  a  somewhat  sbnDar 
contention  was  made;  that  la  to  say,  that 
the  accident  occurred  as  the  result  of  a  vio- 
lation of  a  natural  law.  and  that,  by  the 
exercise  of  those  faculties  with  wUdi  all 
men  are  endowed,  the  dangw  might  have 
been  foreseen  and  avoided.  We  there  said: 
"It  is  true  that  as  viewed  by  learned  coun- 
sel and  by  those  versed  In  the  laws  of  mechan- 
ics, the  result  might  have  been  expected  as 
a  consequence  of  the  vl<datlon  of  natural 
laws.  Hot  It  Is  not  to  be  expected  that  a 
conunon  laborer  will  have  knowledge  of,  or 
be  bound  by.  natural  laws,  nnless  thc^  are 
80  obvious  as  to  prompt  the  Instinct  of  self- 
preservation  in  men  of  ordinary  prudence 
and  understanding."  This  case  is  even 
stronger  than  the  Bngelklng  Case,  for,  al- 
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thoogb  respondent  be  charged  with  a  knowl- 
edge of  the  law  of  graTitatlon,  his  appar- 
ent aaanmption  that  those  who  stood  up  to 
receive  the  pole  as  it  came  down  would  be 
able  to  bold  It  and  lower  It  witbont  danger  to 
him  was  mad6  an  issue  for  the  Jury  to  de- 
cide. 

[2]  Nor  can  we  agree  with  counsel  for  ap- 
pellant that  the  afflrmatlTe  defenses  were 
so  made  ont  as  to  warrant  the  court  In  set- 
ting aside  the  verdict  of  the  Jury.  It  may 
be  true  that  respondent  was  not  bound  to 
comply  with  the  request  to  lend  a  hand,  but 
it  does  not  follow  that  because  he  did  so  he 
is  to  be  charged  with  contributory  negli- 
gence. The  work  of  the  master  was  at  hand. 
The  evidence  shows  that  Thompson  laid 
out  the  work  and  directed  the  men,  and  it 
is  the  common  experience  of  mankind  that 
In  building  houses  and  In  the  prosecution  of 
work  of  like  character  there  is  a  time  when 
artisans  and  mechanics  are  called  upon  to 
act  in  common,  or  In  concert,  to  do  that 
which  one  or  even  a  few  men  could  not  do. 
When  obedience  Is  the  natural  thing  to  do, 
men  who  obey  will  not  be  held  to  be  volun- 
teers. To  hold  that  one  who  so  acts  Is  prima 
fade  gulll7  of  contributory  negligence  (and 
that  would  be  the  legal  effect  of  such  hold- 
ing) would  be  to  Ignore  that  Impulse  which 
prompts  men  to  help  others,  and  to  put  an 
unwarranted  burden  upon  the  builder;  for, 
If  such  work  la  to  be  held  to  be  extra  work 
requiring  «tra  men,  the  harshness  of  the 
rule  would  fall  in  the  end  upou  the  owner, 
rather  than  the  employ^. 

[3]  Nor  Is  respondent  to  be  charged,  be- 
cause he  did  not  get  away  or  save  himself 
when  some  one  gave  the  warning  to  "look 
out"  The  fact  that  others  did  save  them- 
fielves  is  not  evidence.  In  Itself  conclusive, 
that  he  might  have  done  so.  It  will  be  re- 
membered that  respondent  was  In  a  stooping 
position,  and  had  not  the  advantage  of  the 
others,  who  were  on  their  feet  But  there 
Is  evidence  tending  to  show  that  be  did  at- 
tempt to  save  himself.  Hence  this  issue  Is 
foreclmed  by  the  verdict,  for  whether  he 
might  have  done  so  la  a  relative  question, 
which  has  been  decided  In  his  favor, 

[4]  Appellant  Insists  that  the  danger  was 
oi>en  and  obvious,  and  that  respondent  can- 
not recover  because  he  assumed  the  risk. 
Whether  the  danger  was  such  that  a  man  of 
ordinary  prudence  would  have  refrained 
from  doing  the  work  was  a  question  for  the 
jury,  to  be  determined  In  the  light  of  all  the 
evidence. 

[6]  An  assumption  of  risk  Involves  a  men- 
tal process,  or  a  charge  of  It,  which  may  be 
likened  to  notice,  express  or  implied.  It 
must  appear  that  the  danger  was  in  fact 
known  and  appreciated,  or  that  Its  charac- 
ter was  such  that  a  man  of  ordinary  prud- 
ence would.  In  the  exercise  of  the  Instinct  of 
self-preservation,  have  refused  to  assume  it 
The  fact  that  three  or  possibly  more  men,  all 
mecbauica,  some  of  whom  were  witnesses 
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(and  they  seem  to  be  men  of  int^geiice), 
put  thmselves  In  positions  of  almost  equal 
danger  would  In  Itself  seem  to  be  enough  to 
show  .that  a  court  would  not  be  warranted  in 
holding,  as  a  matter  of  law,  that  reepond- 
^t  had  assumed  the  risk.  EngelUng  t.  Spo- 
kane, supra.  * 

[I]  The  defense  of  fellow  service  is  not 
to  be  found  in  the  evidence.  There  was  no 
conassoclatlon,  although  there  was  concert  of 
action.  As  said  In  HaU  v.  Northwest  Lum- 
ber Company,  61  Wash.  354,  112  Pac.  371: 
"But  the  work  was  of  such  a  character  as 
to  require  concert  of  action  on  the  part  of 
the  several  workmen  engaged  in  its  per- 
formance, and  could  not  proceed  with  any  de- 
gree of  ^clenc^  without  the  Immediate  and 
direct  supervision  of  some  one.  When  the 
master,  therefore,  took  the  burden  upon  it- 
self of  selecting  such  a  supervisor,  it  became 
responsible  for  the  acts  of  the  person  so  se- 
lected, and  if  he  performed  his  duties  negli- 
gently It  became  responsible  to  any  one  in- 
jured by  such  negligent  performance.  An- 
derson V.  Globe  Nav.  Co.,  57  Wash.  502,  107 
Pac.  376;  Eogelklng  v.  Spokane,  59  Wash. 
446,  110  Pac.  25  [29  L.  R.  A.  (N.  S.)  481]; 
Olson  V.  Erlckson,  53  Wash.  458,  102  Pac. 
400."  So,  In  the  case  at  bar,  there  was  a 
lack  of  proper  superintendence,  when  the 
character  of  work  was  such  as  to  demand  It. 
Respondent  had  no  opportunity  of  knowing 
whether  Thompson  was  performing  his  work 
In  a  careful  manner,  and  no  control  over  his 
action.  Th§  safety  of  the  act  depended  pri- 
marily upon  the  manner  in  which  the  line 
was  paid  ont,  and  the  case  naturally  falls 
within  the  rule  that  the  question  of  fellow 
service  will  not  be  resolved  by  measuring  the 
rank  of  the  employ^,  but  by  the  character  of 
the  act  Itself.  We  find  that  the  offending 
employ^  was  engaged  In  the  performance  of 
the  master's  duty,  or  charged  therewith,  in 
reference  to  the  act  out  of  which  this  con- 
troversy arose,  and  that  be  Is  not  to  be  de- 
nied a  recovery  under  the  rule  of  fellow 
servant  Jackson  r.  Danaber  Lumber  Co., 
58  Wash.  596,  102  Pac.  416. 

[71  We  think  this  disposes  of  all  the  con- 
tentions of  appellant  excepting  the  one  that 
the  damages  allowed  are  so  excessive  as  to 
warrant  the  assumption  that  they  ore  the 
result  of  passion  and  prejudice.  Respond- 
ent suffered  a  compound  fracture  of  the  leg, 
was  confined  to  the  hospital  from  April  6tb 
to  September  6th,  his  limb  Is  shortened  from 
one-fourth  to  three-eighths  of  an  inch,  and 
be  suffers  rheumatic  pains  which,  be  says, 
are  constant,  but  which  will  not,  so  far  ns 
the  evidence  shows,  prevent  him  from  work- 
ing at  his  trade.  Respondent  was  able  to  re- 
sume his  ordinary  occupation  some  time  in 
January  following  the  accident,  when  he 
found  employment  at  the  rate  of  $4  per  day. 
He  was  earning  $5  per  day  when  Injured. 
Allowing  $1,000  for  loss  of  time,  he  Is  entitled 
to  compensation  for  pain  and  suffering,  and 
to  cover  the  permanency  of  his  injury.  The 
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recovery  aa  allowed  by  the  conrt  Is  liberal, 
erai  generons,  as  It  seems  to  ns;  bot  a 
review  of  tbe  cases  convinces  us  that  It  is 
not  so  dlsproportioQate  to  tbe  amounts  al- 
lowed to  stand  In  many  of  our  decisions,  con- 
sidering a  similar  state  of  facts,  that  we 
would  be  warranted  in  substituting  our  Judg- 
ment for  that  of  the  lower  court  While  it  is 
not  a  hard  and  fast  rale,  yet  the  incllna- 
tlon  of  the  court  has  been  generally  to  follow 
tbe  Judgment  of  the  trial  Judge  In  matters  of 
this  kind.  Smith  v.  Seattle  Electric  Co.,  61 
Wash.  175,  112  Pac.  87;  Cox  v.  Wilkinson 
Coal  &  Coke  Co.,  61  Wash.  943,  112  Pac.  231; 
Nelson  v.  Western  Steel  Corporation,  61 
Wash.  672,  112  Pac.  924.  The  case  at  bar  Is 
somewhat  analogous  to  Smith  t.  Hewitt-Lea 
Lumber  Co.,  65  Wash.  357,  104  Pac.  651, 
where  we  allowed  $4,000;  Cogswell  v.  West 
Street  Electric  Ry.  Co.,  6  Wash.  48,  81  Paa 
411,  where  $5,000  was  allowed;  and  Mueller 
V,  Washington  Water  Power  Co.,  66  Wash. 
556,  106  Pac.  470,  where  we  allowed  $5,250 
to  stand. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  BLLIB,  GROW,  and 
MORRIS,  33.,  concur. 


In  re  CITY  OF  SEATTLE. 

HBTBOPOLITAN  BLDG.  CO.  et  aL  t.  CITY 

OF  SEATTLE.  ' 

(Sopreme  Coart  of  WaehlDgton.     Dec.  20, 
1911.) 

1.  Municipal  Cobporations  (J  608*)— Ab- 

BESSUENTB  POB  BfREFITS  —  JUDIOIAI.  Rl- 
VIEW. 

The  amount  to  be  assesBed  against  prop- 
erty within  a  special  aHesament  district  and 
subject  to  assessment  is  subject  to  judicial 
Inquiry;  but  tbe  ^judgment  of  the  trial  court 
confirming  a  special  asseBsment  will  not  be 
disturbed  unless  tbe  evidence  so  preponderatea 
against  the  judgment  as  to  indicate  an  arbi- 
trary dispoaftion  on  the  part  of  the  commis- 
aionera  or  the  court 

[Ed.  Note.— For  other  cases,  see  Muuici[ial 
Corporationa,  Cent  Dig.  |  1181;  Dec  Dig.  i 
60&»] 

2.  M0NIC1PAI.  CORPOBATIONS  (||  438,  508*)— 

Spboiai,  Assbssuent  —  Special  BEinnTB— 

CONFIBMATIOH  BY  COVBT. 

Under  Rem.  &  BaL  Code,  H  7700,  7795, 
7796,  providing  for  the  aaaessment  of  special 
benents,  and  authorizing  a  hearing  of  objections 
to  asaesamenta  and  a  modification  thereof  when 
neceaaary  to  obtain  Justice,  a  special  assess- 
ment can  only  be  made  against  property 
specially  benefited  from  an  improvement 
general  benefits  not  being  allowed  to  be  the 
baaia  of  a  levy,  and  the  court  in  proceedings 
to  confirm  an  aasessment  must  inquire  whether 
tbe  property  is  assessed  more  or  lesa  than  it 
im  specially  benefited,  and,  unless  there  is  a 
•pccul  benefit,  tbe  court  haa  no  jurisdiction 
to  order  its  inclusion  in  the  aaaeasment  roU. 

lEd.  Note.— For  other  caaes,  see .  Municipal 
Corporations.  Cent  Dig.  SI  1062,  1176;  Dec 
Dlg.*||  4887608.*] 


3.  HunXCIPAI.  COBFOBATIONB  (1  SOS*)  —  Spk- 
CIAL  ASBEB8MBHT— SPBOIAL  BEREITrS. 

An  assessment  roll  returned  by  commia-  ■ 
siouers.  In  proceedings  to  assess  special  bene- 
fits for  an  bnproTement,  is  In  itseu  proper  to 
be  considered  aa  evidence  of  fbt  judgment  of 
the  commiaaionera,  as  well  as  <tf  Uie  fact  Chat 
the  improvement  did  not  affect  property  ex- 
cluded from  the  aasessment  roll,  and  over- 
cornea  a  prima  fade  showing  made  by  a  reaa- 
aeasment  including  excluded  proper^  under 
the  arbitrary  direction  of  the  court  ana  againat 
the  judgment  of  the  commissioners. 

[Ed.  Note.— For  other  caaea,  aee  Municipal 
Corporadoiis,  Cent  Dls.  |  Ull;  Dee.  Dig;  | 
608.*] 

4.  Mttkeozpal  GoiPOUTioirs  (f  M4*)— As- 
BEssusnra  or  BsnsmB-t- Judioiaz.  Ducbi- 

TZOH, 

The  conrt  refuaed  to  confirm  a  apedal  as- 
sessment roll  on  the  ground  that  the  district 
did  not  include  enough  territory,  and  a  reaa- 
sesament  waa  ordered.  A  new  roU  was  brought 
in  including  additional  territory,  and,  on  a 
hearing  for  confirmation,  the  commissioners 
testified  tliat  the  additional  properbr  was  not 
dependent  on  the  improvement  and  was  not 
benefited  thereby.  Betd,  that  the  reassessment 
was  not  the  result  of  the  discretion  of  the 
commissioners,  but  was  the  result  of  the  arbi- 
trary direction  of  the  conrt  as  againat  the 
judgment  of  tbe  commissioners,  and  a  judgment 
of  confirmation  waa  improper. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Ddg.  |i  1207-1216;  Dec. 
Dig.ni  614.*r 

6.  MT7MICIPAL  COBPOBATIOHB  (|  451*)  —  SPB- 

ciAL  Assessments— AuTHOKiTT  to  Levy. 
Under  Laws  1907,  c.  153,  IS  9.  20,  and 
section  23  as  amended  by  Taws  1009,  6  211, 
authorlsiitg  ttm  eooBcO  to  determine  what  por- 
tion of  the  aums  necessary  to  pay  compenaa- 
tiou  and  damages  shall  be  raised  by  assessment 
on  the  property  specially  benefited,  and  pro- 
viding that  the  eommiasioners  shall  determine^ 
by  compaiiaon  of  the  public  and  private  bene- 
fits, what  portion  of  the  cost  shall  be  borne  by 
the  city  and  what  by  the  property  specially 
benefited,  the  council  may  maae  the  appor- 
tionment but,  where  it  fails  to  do  so,  the  com- 
missionere  must  do  so,  and  the  right  of  the 
commissioners  to  act  depends  on  the  inaction 
of  the  council 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatitms,  Dee.  Dig.  |  461.*] 

6.  MtmxciPAL  CoBPOBATions  <SI  438,  495*)— 
Special  Benefits— Appobtionueni  Be- 
tween CiTT  AND  PbOPEBTT  OwNEBS. 

Under  Rem.  &  BaL  Code,  I  7790,  requir- 
ing the  commissioners  to  examine  the  locality 
where  the  improvement  is  propoaed  to  be  made 
and  the  property  which  will  be  apecifically  ben- 
efited thereby,  and  to  estimate  what  part  of 
the  cost  will  be  a  benefit  to  the  public  and 
what  part  will  be  a  benefit  to  tbe  property 
specially  benefited,  and  to  apportion  the  same 
between  the  dty  and  such  property,  the  benefit 
to  tbe  public  must  be  a  special  benefit,  and 
not  the  benefit  in  a  general  way  accruing  to  a 
ci^  by  virtue  of  every  improvement  and  a 
finding  of  tbe  commissioners  that  there  is  no 
benefit  to  the  general  public  is  conclusive  on 
the  courts  unless  tlie  eommissioners  acted  ar- 
Utrarily. 

[Ed.  Note.— For  other  casea,  see  Munidpal 
Corporations,  Dec.  Dig.  H  438,  495.*] 

Department  2.  Appeal  tmm  Superior 
Court,  King  Coan^ ;  J.  T.  Bmald,  Judge. 

Proceedings  by  the  City  of  Seattle  for  the 
assessment  of  property  for  street  improve- 
ments, and,  trom  orders  confirming 
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ments,  t3ie  Metrop(dltan  Bvlldlns  OoniMuiy 
and  the  Slsten  of  Oliarlly  of  the  House  (MC 
Providence  an^eeL  Affirmed  In  part;  ift' 
versed  Id  part 

Bauaman  &  Kelleher  and  Donglas,  Lane 
ft  Douglas,  for  appellants.  Scott  Oalhonn 
and  WlUlam  B.  Allison,  for  reqwident 

CHADWICK,  J.  This  suit  InToIved  the 
reaaseasment  of  property  within  the  Fifth 
avenue  and  Fifth  avenue  south  regrade  proj- 
ects In  the  dty  of  Seattle,  and  Is  brought 
here  on  the  appeal  of  the  Metropolitan  Build- 
ing Association  and  the  Sisters  of  Charity 
of  the  House  of  Providence.  These  appeals 
are  taken  from  an  order  of  the  superior  court 
confirming  a  reassessment  made  under  order 
and  direction  of  the  court,  and  inasmuch  as 
they  Involve  different  proposittons  wlU  have 
to  be  discussed  separately.  Considering  first 
the  case  of  the  Building  Association,  the 
north  boundary  of  the  assessment  district  as 
first  fixed  by  the  commissioners  was  at  the 
south  boundary  of  the  first  lot  south  of  Sen- 
eca street;  that  point  being,  as  we  take  it 
from  the  record,  one  block  north  of  the  point 
where  work  was  actually  done  on  the  avenue. 
The  property  of  the  appellant  abutting  on 
Fifth  avenue  and  omtlgooos  thereto  being 
north  of  Seneca  stre^  was  not  assessed  for 
benefits.  The  court  refused  to  confirm  this 
roll,  and  It  was  vacated  with  dlrectlMis  to 
bring  badt  another  roll.  Under  the  reassess- 
ment the  limit  of  the  assessment  district  was 
extended  north  to  a  point  sUi^tly  beyond  Un- 
ion street  and  the  property  of  the  Building 
Association  was  assessed  at  $1,544.40.  It  is 
contoided  that  the  reassessment  was  made 
under  the  arbitrary  direction  of  the  court  and 
Malnat  the  judgment  of  the  commissioners. 
It  Is  said  that  the  trial  court  foUowed  and 
was  controlled  In  Ills  Judgment  by  the  case 
of  Spokane  v.  OUbert.  61  Wash.  801,  112 
Pac.  380.  That  case  defines  and  limits  the 
procedure  In  this  class  of  cases,  and,  after 
quoting  pertinent  statutes  (sections  7700, 
7780,  7706,  Bern.  &  Bal.  Code),  says:  "These 
statutes  clearly  give  the  court  power  to  ad- 
Just  the  assessment  between  the  dty  and  the 
property  owner^  so  that  each  one  may  pay 
the  proportionate  share  of-  the  cost  of  the 
improvement  The  court  is  not  bound  by  the 
assessment  made  by  the  commissioners.  In 
Be  Pike  Street  42  Wash.  661  [85  Pac  46], 
we  said:  The  statnte  gives  the  court  power 
to  modify,  change,  alter,  or  annia  the  assess- 
ment and  we  think  it  may  lawfully  find  that 
an  improvement  is  of  sufficient  general  ben- 
efit to  make  an  appropriation  of  the  cost 
a  general  charge  against  the  municipality.' 
In  order  to  do  this,  the  court  must  necessa- 
rily hear  and  consider  evidence  bearing  up- 
'on  such  question." 

[1]  But  we  do  not  understand  that  It  was 
there  held  that  pnq^erty  that  was  not  In 
fact  specially  benefited  should  be  assessed, 
but  rather  that  the  amount  to  be  asseesed 
against  property  within  the  district  and  prop*  i 


er  to  be  assessed  was  an  appropriate  subject 
of  Judicial  Inquiry,  and,  following  a  long 
line  of  cases,  the  Judgment  of  the  court 
would  not  be  disturbed  or  modified  unless  the 
evidence  so  preponderated  agalnat  the  Judg- 
mant  as  to  Indicate  an  arbitrary  disposition 
tm  tbB  part  of  the  commlBBloners  or  the  court 
In  re  Westlake  Avenue,  40  Wash.  144,  82 
Paa  270;  In  re  Seattle,  46  Wash.  68,  68  Pac. 
156;  In  re  Western  Avenue,  47  Wash.  ^, 
91  Pac.  648;  Seattle  T.  Felt  SO  Wash.  828, 
97  Pac.  226;  In  re  Seattle,  50  Wash.  402, 
97  Pac  444;  In  re  Pine  Street  57  Wash.  176, 
100  Pac.  765.  But  here  we  are  confronted 
with  a  question  not  heretofore  decided  by 
this  court  Can  the  court  include  In  its  Judg- 
ment at  confirmation  inroperty  which  is  not 
abutting  or  contlgnons  thereto  and  Is  shown 
to  be  b^nd  the  lone  of  ben^t  contemplated 
by  the  plan.  Without  holding  that  it  can- 
not be  dona,  for  qnestions  depending  uptm 
fiwts  cannot  be  stated  as  luird  and  fast  rules 
of  law,  we  think  Uiat  the  ehoirtng  here 
made  la  not  sufficient  to  snstaln  the  order  of 
confirmation. 

[2]  It  wlU  be  obvious  to  any  <nw  who  reads 
the  spedal  assessment  statutes  that  It  was 
the  intent  of  the  Legislature  to  permit  the 
assessment  of  only  such  property  as  was 
qwdally  benefited  (section  7780),  and  that 
general  benefits  could  not  be  made  the  basis 
of  a  levy.  So  that  sections  7795  and  7796, 
quoted  In  Spokane  v.  Ollbert  snpra,  must  be 
read  with  this  thought  In  mind.  When  so 
read,  it  will  be  seen  that  It  is  the  duty  of 
the  court  to  Inquire  whether  the  property  Is 
assessed  toon  or  less  than  It  la  specially  "ban- 
eflted,  and,  unless  there  Is  a  fecial  beoefit 
the  court  haa  no  jnrlsdlctkm  to  order  Its  In- 
clusion In  the  roll. 

[S]  The  first  roll  returned  1^  the  conunls* 
sloners  Is  In  Itself  proper  to  be  considered 
as  evidence  of  the  Judgment  of  the  commis- 
sioners, as  well  as  of  the  fact  that  the  Im- 
provement did  not  embrace  the  property  of 
the  appellants  within  the  nme  of  property 
specially  braeflted,  and  Is  sufficient  to  coun- 
tervail the  prima  fade  showing  whldi  has 
been  held  to  be  made  out  by  the  roll  under 
present  consideration.  Town  of  Etma  v.  Car- 
ney, 4  Wash.  421,  SO  Pac,  782;  Seattle  v. 
Smith,  8  Wash.  887,  86  Pac  280;  Hamilton 
V.  Ohopard,  9  Wash.  362,  87  Pac.  4*^2. 

[4]  We  come  therefore  to  an  examination 
of  the  testimony*  It  will,  be  borne  In  mind 
that  the  first  roll  did  not  Involve  .the  prop- 
arty  sought  to  be  duurged,  and  that  the  court, 
for  the  radson  that  he  thought  the  district 
was  too  small  or  did  not  Include  enough  ter- 
ritory, ordered  a  reassessment  A  new  roll 
being  brought  In,  a  hearing  was  had.  The 
record  shows  that  the  hltfiest  p<^t  on  FlfUi 
avenue  Is  Uadtoon  street  and  that  traffic 
oxiglnatinc  and  landing  In  the  torltory  north 
of  Madison  street  on  Fifth  avmue  would 
naturally  follow  the  easier  grades  to  the  west 
and  be  carried  over  Third  and  Fourth  ave- 
i  nues.  It  would  seem  that  the  point  fixed  by 
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Uie  first  roU  as  the  nortli  limit  of  tbe  dis- 
trict wtLB  a  ratnral  dlrldlng  point 

Mr.  Foster,  one  of  tbe  conunlssloners,  tes- 
tified as  f(dlowB:  "Q.  Wliat  was  your  reason 
for  not  crosslnf  [Seneca  street]  before?  A. 
At  tbat  time  we  felt  tbat  tbe  fact  that  Sen- 
eca street  offered  an  accessible  grade  from 
Fifth  to  Fourth  arenues,  that  there  existed 
at  that  point  a  diverting  influence  by  reason 
of  that  accessible  grade  between  Fifth  and 
Fourth,  glTlng  the  properties  north  of  Seneca 
street  on  Fifth  avenne  eas;  access  to  Fourth 
aVenue,  and,  consequently,  we  thought  that, 
by  reason  of  that  divertbig  influence,  that 
would  be  the  reasonable  place  and  the  log- 
ical place  In  which  to  flx  the  limit  of  the  dis- 
trict Q.  And  that  reason  still  obtains,  does 
it  not?  A.  Oh,  yes;  our  deliberations  have 
not  changed  the  grades  on  Seneca  street 
Q.  And  traffic  will  atlll  continue  to  go  down 
Seneca  street  Instead  of  going  up  a  grade  to 
Hadbun  and  over  Fifth ;  that  is  your  opin- 
ion, Is  it  not?  A.  I  take  It  that  much  of  It 
will.  Q.  Tea.  A.  In  other  words,  I  think 
that  the  property  to  the  north  of  Seneca 
street  Is  not  as  dependent  upon  the  bettered 
condition  of  Fifth  avenue  as  the  property  to 
the  south  of  Seneca  street." 

Mr.  Merrlfleld,  another  one  of  the  com- 
missioners, testified  as  follows:  "Q.  Then, 
the  present  assessment  roll  Is  not  in  your 
own  opinion  a  fair  and  equitable  one?  A.  If 
I  had  the  making  of  it  alone,  no.  I  believe 
the  first  roll  la  the  better  roll  of  the  two, 
the  way  I  look  at  It  •  •  •  Q.  This  roll 
does  not  carry  out  the  suggestions  or  instruc- 
tions of  the  court  at  the  hearing  upon  the 
last  roll  In  so  far  as  the  extension  of  the  dis- 
trict and  the  furthw  spreading  out  and  slop- 
ing oft  of  the  assessment,  does  it?  A.  Well, 
we  aimed  to,  yes;  according  to  the  instruc- 
tions of  the  court  we  aimed  to.  I  was  not 
here  myself.  I  was  excluded  from  tbe  court- 
room on  that  bearing.  *  *  *  A.  M.y  opin- 
ion, as  I  stated  before,  is  that  I  don't  think 
that  the  property  at  the  extreme  north  end 
of  this  improvement  Is  benefited.  I  do  not 
believe  that  they  are  especially  benefited. 
Q.  How  about  the  lots  on  Fifth  avenue  north 
of  Madison  street ;  there  Is  no  change  in  the 
grade  on  these  lots,  Is  there?  A.  No,  sir. 
Q.  Tbere  the  value  of  property  la  determined 
almost  exclusively  on  Its  access  to  the  shop- 
ping and  retail  business  district  immediately 
to  the  west  and  to  the  north;  isn't  that  so? 
A.  Yes,  sir.  •  •  •  Q.  In  your  opinion  did 
not  all  the  benefits  cease,  I  mean  all  the  ben- 
efits for  this  Improvement  cease,  at  the  place 
where  you  terminated  your  previous  roll? 
A.  Well,  that  is  my  opinion.  They  might  not 
cease,  but  I  thought  they  did.  Q.  Ton  still 
think  80,  dent  you?  A.  Yes,  sir." 

The  otbw  commissioner,  Mr.  Ooodhue, 
said:  *'A.  I  think,  U  jour  honor  pleases,  that 
the  benefits  should  be  craifined  to  the  abut- 
ting property  on  tiie  southern  aid  of  the  dis- 
trict *  *  *  I  dont  believe  as  a  commte- 
sloner  ttiat  such  a  congestion  exists  at  pres- 


ent,  and,  U  It  did,  Flftb  avoiiie,  with  ita 
grade  much  heavier  than  Fourth  and  other 
streets  to  the  west,  would  not  be  used  eco^ 
on  cases  of  extreme  necessl^,  for  the  reason 
that  aixy  teemstw  hauling  a  load  will  prob- 
ably seek,  even  If  he  has  to  go  around  k  little 
farther,  seek  the  grade  where  It  Is  ma- 
terlally  better.  If  it  had  been  Intended  to 
make  Elfth  avenue  an  Important  north  and 
south  thoroughfare,  I  think  it  would  have 
to  have  been  included  with  a  widening  to 
make  it  snscqHilble  of  heavy  traffic.  •  *  * 
Well,  I  brieve  tliftt  the  grade  even  aft^  the 
improvement  Is  perfected  will  be  sUU  so 
much  heavier  than  the  parallel  streets  that 
it  will  not  be  used  except  in  cases  of  neoes- 
8it7,  and  that  would  mean  a  oonsidmble 
growth  of  tbe  dty  b^ond  its  present  sli&'' 

Counsel  for  respondrat  Insiats  that  some  of 
this  testimony  was  taken  without  special 
reference  to  the  case  of  Oxb  appdlants;  but 
It  nevertlieleas  goes  to  show  tbat  tbe  judg- 
ment of  the  commissioners  sustains  the  first 
rather  than  the  second  roU.  It  has  been 
held  that  aectitm  22,  Laws  of  1900,  page  01. 
did  not  make  a  commissioner  of  the  superior 
Judge,  or  permit  a  sotnUtnticHi  of  bis  judg- 
mmt  npoD  questlcniB  of  fhct,  but  that  bis 
power  was  limited  to  Oie  appointment  of  the 
commisshmers  and  a  judicial  revtew  of  tbe 
assessment  roll  returned  by  than.  Seattle 
V.  Seattle  &  Montana  By.  Co.,  fiO  Wash.  132, 
96  Pac.  9S8.  This  holding  was  made  under 
an  act  whldi  inoTided  that  the  siQierlor 
judge  should  exandne  tlie  locality  and  othw- 
wlse  act  as  a  commlasloner.  This  power  was 
eliminated  In  the  later  statutes  so  as  to  make 
them  harmonize  with  this  ruling. 

Considering,  thai,  the  record  as  we  have 
it  before  us,  we  ttilnk  it  baa  been  dearly 
shown,  and  for  sufficient  reasons  as  disclosed 
by  the  commissioners  when  called  as  witness* 
ea,  tbat  tbe  reassessment  does  not  voice  fi- 
ther  their  better  or  their  true  judgment,  but 
that  it  vraa  made  to  meet  the  desliek  If  not 
tbe  command,  of  the  court  Tbla  case  is  not 
unlike  In  re  Everett,  61  Wash.  4Si,  112  Pac. 
658,  wlwre  the  assessmait  was  directed  by 
the  court  After  copious  quotation  from  the 
record,  we  there  said:  "Aaseasmoit  accord- 
ing  to  benefits  is  largely  a  matter  tjt  oidnlon, 
and  while  we  luve  ottea  refused  to  disturb 
assessments  where  there  was  a  conflict  In  the 
testbnony  as  to  the  diaracter  and  extent  of 
the  benefits,  and  have  held  Uie  assessmmt 
roll  as  handed  in  by  ttie  commissioners  and 
confirmed  by  the  court  was  condnslve  In  the 
absMice  of  fraud  or  apparait  mistake,  we 
have  likewise  held  it  will  not  be  so  r^rded 
when  It  aMwars  to  have  been  arbitrarily 
made;  sucb  an  assessment  bdng  a  manifest 
abuse  of  the  discretion  vested  In  the  commis- 
sioners. In  re  Westlake  Avenue,  40  Wash. 
144,  82  Pac.  279."  WhUe  we  there  rtferred 
to  the  remarks  of  Uie  trtal  judge  as  indicat- 
ing a  lack  of  jndidal  discretion,  the  testi- 
mony of  ttie  commissioners,  taken  as  a  whole, 
convinces  us  that  In  this  case  there  was  no 
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room  for  tbe  ezerdse  of  Judicial  discretion. 
We  are  reminded  that  we  said,  in  Re  Pine 
Street,  67  Wash.  178,  106  Pac.  755,  and  In 
Be  Seattle,  60  Wash.  402,  »7  Pac.  444,  that  a 
special  assessment  will  not  be  disturbed  as 
unequal  or  unjust  where  It  rests  upon  opin- 
ion and  the  evidence  la  conflicting.  We  re- 
afQrmed  the  doctrine  of  those  cases,  but  this 
case  Is  not  like  nnto  them.  It  Is  not  the 
equalness  or  Justness  of  tbe  assessment  that 
Is  here  involredt  but  the  right  to  assess  at 
all.  And  while  all  of  these  matters  rest 
laii^y  In  opinion,  and  If  there  be  a  conflict 
of  opinion  appellate  courts  will  not  intervene 
to  substitute  their  own  Judgment,  yet  after 
all  the  property  owner  Is  entitled  to  the  Judg- 
ment "of  tbose  whom  the  law  has  charged 
with  the  duty  of  establishing  the  district  and 
apportioning  the  cost"  (In  re  Seattle,  50 
Wash.  402,  97  Pac.  444),  without  Judicial 
Interference  when  that  Judgment  Is  undi- 
vided. 

In  this  case  there  la  no  conflict  of  opinion. 
It  is  certain,  and,  being  ascertained,  must  be 
held  to  be  controlling,  not  only  upon  tbe  su- 
perior court,  but  this  court  as  well.  OUter 
suggestions  are  made  by  appellants,  which 
might  be  Bafl3clait  to  warrant  a  reversal  of 
this  case;  but  tbe  determination  of  them  will 
be  reserved  by  tlie  coart  until  sncb  time  as  It 
la  necessary  to  decide  them. 

[B]  We  are  asked  to  Intervene  on  behalf  of 
the  Sisters  of  Charity.  The  first  proposition 
urged  Is  that  chapter  153,  Laws  1907,  as 
amended  by  Laws  1909,  c.  211,  provides,  in 
sections  19  and  20,  that  the  council  may  de- 
termine whether  all,  or.  If  not  all,  what  por- 
tion, of  the  sums  necessary  to  pay  compensa- 
tion and  damages  shall  be  raised  by  assess- 
ment on  the  property  specially  benefited,  and 

'  that  the  later  section  (section  23,  Laws  1909, 
c.  211)  provides  that  the  commissioners  shall 
determine  by  a  comparison  of  the  public  and 

'  private  benefits  to  be  derived  from  the  pro- 
posed Improvement  what  pro[>ortlon  of  the 
cost  ehall  be  borne  by  the  city  and  what  pro- 
portion shall  be  borne  by  the  property  spe- 
cially benefited.  It  Is  said  that  It  Is  of  the 
essence  of  tbe  whole  statute  to  provide  who 
shall  apportion  and  assess  the  burden  of  ex- 
Iiense;  that  clearly  the  question  cannot  be 
detwmined  by  both  tribunals.  The  question 
put  by  appellant  is  not  without  Its  vexations; 
but  we  think  no  violence  is  done  to  legal 
principles  In  holding  that  it  is  within  the 
power  of  the  council  to  make  the  apportion- 
ment, but  that,  If  It  does  not  do  so,  that  dut7 
falls  upon  tbe  commissioners — In  other  words, 
that  the  right  of  the  commissioners  to  act  at 
all  in  this  behalf  depends  upon  tbe  Inaction  i 
of  the  council.  In  any  event,  tbe  roll  comes 
Into  the  superior  court  for  confirmation,  and, 
being  passed  upon  Judicially,  we  are  not  will- 
ing to  hold  that  there  has  been  any  violation 
»f  legal  rights  or  a  denial  of  due  process  of 
taw. 

[B]  But  it  is  said  that  tbe  evidence  shows 
that  there  was  In  fact  a  benefit  to  the  general 


public,  so  that  there  was  no  discretion  left, 
either  In  the  conunissloners  or  tbe  court,  to 
do  anything  other  than  to  apportion  the  (!bst. 
The  commissioners  say  that  there  was  no 
benefit,  and  then  admit  upod  more  searching 
examination  that  there  la  or  may  be  a  bene- 
fit to  the  general  public.  No  questions  come 
to  this  or  any  other  court  that  involve  such 
entanglements  and  complications  as  do  these 
assessment  cases.  They  cannot  be  resolved 
by  rtference  to  equation  or  theorem.  As 
one  of  the  commissioners  said  In  this  case: 
"Tbe  damages  or  benefits  cannot  be  figured 
out."  "It  Is  a  matter  of  Judgment."  In  re 
Pine  Street,  57  Wash.,  106  Pac,  supra.  "Jus- 
tice In  Its  abstract  sense  Is  Imposslblft"  said 
the  trial  Judge,  and  we  admit  that  It  can 
hardly  be  approximated.  All  we  can  hope 
for,  then,  is  that.  In  confirming  these  rolls, 
no  greater  Injustice  Is  done  to  one  than  to 
another.  But  it  does  not  follow  that  the  law 
is  not  satisfied.  A  benefit  in  a  general  way 
accrues  to  a  municipality  in  virtne  of  every 
improvement  But  tbe  improvement  may  not 
be  of  such  special  character  as  to  invoke  the 
equitable  power  of  the  court  in  distributing 
its  cost  Section  7790,  Bern.  A  Bal.  Ciode: 
"It  shall  be  tbe  duty  of  such  commissioners 
to  examine  the  locality  where  tbe  improve- 
ment Is  proposed  to  be  made  and  the  prop- 
erty which  will  be  especially  benefited  thwe- 
by,  and  to  estimate  what  proportion.  If  any, 
of  the  total  cost  of  such  Improvement  will 
be  of  benefit  to  the  public,  and  what  propor- 
tion thereof  will  be  a  benefit  to  the  property 
to  he  benefited,  and  apportion  the  same  be- 
tween the  dty  and  sutdi  property,  so  that 
each  shall  bear  Its  r^atlve  equitable  propor- 
tion •  •  •  " — seems  to  imply  that  the  ben- 
efit referred  to  Is  a  special  benefit  and  not 
a  general  one.  It  would  seem  further  that, 
if  this  were  not  so,  the  statute  under  which 
assessment  districts  are  formed,  and  which 
Implies  that  the  property  within  tbe  district 
shall  meet  the  cost  of  the  improvement,  serv- 
ed no  purpose;  for  It  would  have  been 
enough  to  say  that  the  abutting  property  In 
whole  or  In  part  should  sustain  the  charge. 
In  Re  Pine  Street,  supra,  one  of  the  conten- 
tions was  that  a  "Just  proportion  of  the  cost 
was  not  assessed  against  the  general  fund ; 
such  Improvement  being  largely  for  tbe  bene- 
fit of  the  public  generally."  While  tbe  point 
Is  only  suggested  in  the  briefs,  the  court  held 
that  the  whole  Improvement  could  have  been 
made  at  the  expense  of  the  property  spe- 
dally  benefited.  The  court  said:  "It  Is  true 
that  only  a  small  part  of  the  total  cost  of  the 
improvement  was  finally  assessed  against  tbe 
general  fund;  bnt,  so  far  as  the  record 
shows,  there  was  no  obligation  to  assess  the 
general  fund  at  all.  The  whole  Improvement, 
notwithstanding,  might  have  been  made  at 
the  expense  of  the  property  specially  beneQt- 
ed,  without  refwence  to  the  general  boie- 
fits." 

We  see  in  this  case,  not  so  much  the  possi- 
ble deprivation  of  a  right,  as  a  want  of  a 
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remedy.  If  tbe  case  were  sent  back,  the 
return  <^  the  commlBBioners  woold  no  doubt 
bring  tbe  same  result;  for  It  la  not  within 
our  [>ower  to  substitute  our  judgment  for  or 
coerce  tbe  opinion  of  the  commissioners  un- 
less it  baa  been  arbitrarily  exercised.  They 
have  found  that  there  Is  no  such  benefit  to 
the  public  as  will  warrant  a  tax  upon  the 
general  fund.  Their  findings  and  return  of 
tbe  fact  conclude  as. 

Tbe  appeal  of  the  Metropolitan  Bulldli^ 
Association  la  sustained,  and  tbla  case  will 
be  remanded,  with  directions  to  dismiss  it 
from  this  proceeding,  with  its  property  exon- 
erated from  any  charge  for  tbe  improvemeat 
of  Fifth  avenue  south  of  the  first  lot  south 
of  Seneca  street.  The  Judgment  of  the  lower 
court  as  to  tbe  property  of  the  Sisters  of 
Charity  of  the  House  of  ProTidoioe  la  af- 
firmed. 

DUNBAR,  0.  J.,  and  GROW,  BLLIS,  end 
MORRIS*  JJ..  concur. 


DEIiBBIDGB  et  at  t.  BEACH  et  aL 
(Supreme  Court  of  Washington.  Jan.  2, 1912.) 

1.  CONTBACTS  (I  111*}— LEGALITT  OF  OBJECT 
— PUBUO  POUOT. 

It  is  the  policy  of  the  law  to  permit  one 
owning  property  to  dispose  of  it  In  any  legal 
manner  be  chooses,  and  the  law  will  not  per- 
mit its  processes  to  be  used,  in  a  divorce  suit 
or  otherwise,  to  coerce  a  husband  into  an  un- 
willing division  of  his  separate  property  with 
his  wife,  so  that  an  agreement  of  employment 
of  an  attorney  to  secure  for  a  wife  the  settle- 
ment of  property  rights  in  the  property  of  the 
husband,  to  be  accomplished  it  In  no  other  way, 
by  the  bringing  of  an  action  for  divorce,  » 
void  where  there  is  no  showing  that  the  wife 
had  any  interest  In  the  property  or  grounds  for 
divorce. 

[Ed.  Note.— For  other  cas^s,  see  Contracts, 
Cent.  £)Ig.  II  D15-K20;  Dec.  Dig.  |  lll.*l 

2.  CORTBAOTS  (I  111*)— IdEQAUTT  OF  QBTEOT 

— Pqblio  Pouct— Oohtraot  to  Bbirg  Ao* 

TION  rOB  I>IV0RCB. 

It  is  tbe  policy  of  tbe  law  to  discourage 
actions  for  divorce,  so  that  an  agreement  to 
facilitate  Uie  bringing  of  an  action  for  divorce 
to  force  a  settlement  of  properly  rights  be- 
tween the  parties  where  no  gronno  for  divorce 
ia  shown  Is  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S!  615-620;  Dec.  Dig.  |  111.*] 

8.  Cohtbacis  (I  138*)— Leoautt  or  Object 
— Pnsuc  POUOT— ShrroBCEUENT. 

Agreemeats  against  public  policy  and 
sonnd  morals  wlU  not  be  enforced  by  the 
courts. 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  681-700;  Dec.  Dig.  |  188.*] 

4.  CoinVACTS  (I  111*)  —  LUAUTT  OV  Ob- 
JB0T8— P0BUa  POLICT— BtJIT  FOB  DtVOBOE— 
STATinOBT  PBOnnOH— GOUWiaATIOll  OF 
ATT0RNET8. 

Wbile,  under  Rem.  &  BaL  Code,  (  474, 
which  provides  that  the  measure  and  mode  of 
compensation  of  attorneys  and  counselors  shall 
be  left  to  the  agreementi  express  or  Implied,  of 
tbe  parties,  a  party  having  a  mentorious 
ground  for  divorce  may  agree  with  an  attor- 


ney npon  the  measure  and  mode  of  compensa- 
tion for  his  services  in  the  divorce  action,  the 
Btatate  cannot  be  Involted  to  support  a  contract 
to  force  a  settlement  of  property  rights  be- 
tween tbe  boeband  and  wife  by  coercion  and  in- 
stitution of  a  divorce  suit,  where  no  actual 
rigbt  to  divorce  is  shown. 

[Ed.  Note.— For.other  casesi,  see  Contract!. 
Cent.  Dig.  II  616-^:  l>e&  Dig.  |  HI*} 

5.  CoNTBACta  (8  108*)— IdMAurr  or  Object 

—Public  Polict. 

Whether  a  contract  of  employment  is  void 
as  against  public  policy  is  determined  by  the 
effect  of  the  services  contracted  for,  ana  that 
tbe  parties  contracted  in  good  faith  wUl  not 
of  itself  validate  a  void  contract 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent  Dig.  II  49&-S03;  Dec.  Dig.  |  108.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Wilson  R.  Gay,  Judga 

Action  by  Edward  J.  Delbrldge  and  othem 
against  Alda  I.  Beach  and  anothw.  From  t 
ju^meut  for  defakdanti,  plalntUb  eppeaL 
^fflriFwfla 

WllUam  B.  Bell,  for  appellant!.  Atiat  A 
Terhanei  for  respondeati. 

QOSI^  J.  Tills  la  A  rait  to  recoTw  fox 
services  performed  npcax  an  oral  contract 
Demurrers  were  sustained  to  tbe  complaint; 
and  a  Judgment  entered  In  fhTor  of  tbe  dfr< 
fendants.  The  idalntltb  have  axtpealed. 

One  ot  the  en^ellanta  la  an  attorney  at 
law.  Tbe  contract  relied  npon  fbr  a  recov^ 
ery  la  eet  forth  In  paragraph  2  of  tbe  cud- 
plaint,  as  followa :  "That  about  the  28tb  day 
of  April,  1009,  the  defendant  Alda  I.  Beacb 
entered  into  a  formal  oral  agreement  with 
the  plalntUts,  whereby  she  employed  tbem 
to  inreatlgat^  and.  If  posaible,  aaoertaln 
whetbw  a  certain  will,  executed  by  one  Ell- 
snr  Beach,  diortly  after  hla  marriage  wltb 
tbe  said  defendant,  by  the  terms  of  wbtdk 
sbe  waa  devised  and  bequeathed  outrigbt  a 
one-tblrd  Interest  of  all  tbe  propertyt  real 
and  personal,  wherever  altuate^  of  which  tbe 
said  Bllzur  Beadi  should  die  aelsed  or  pos- 
sesaed,  had  been  destroyed  or  nullified  by 
codicil  or  codicils,  or  by  the  execution  of  a 
new  will,  and  if  any  new  will  had  been 
made  or  the  old  will  modified,  and  to  ascer- 
tain the  tenor  and  contents  of  such  codicil 
or  codicils  or  such  later  will,  and,  further, 
to  ascertain  tbe  condition  of  the  title  to  tbe 
various  tracts  of  land  standing  in  tbe  name 
of  the  said  Ellzur  Beach  in  the  state  of 
Washington  and  other  states  at  and  prior 
to  tbe  time  of  tbe  marriage  of  tbe  defendant 
Alda  I.  Beach  to  said  Ellzur  Beach,  and, 
further,  to  ascertain  what  property  had  been 
acquired  or  disposed  of  by  him  since  the 
date  of  their  marriage,  and  particularly  to 
take  all  steps  and  proceedings  necessary  in 
the  Judgment  of  tbe  plaintUCs  to  ascertain 
tbe  Intention  of  the  said  Beach  toward  the 
defendant  Alda  I.  Beach  in  tbe  matter  of 
the  final  disposition  of  his  property  after  his 
death,  and  to  Institute  such  suits  or  pro- 


•For  other  easM      same  t^le  aad  McUoa  NUHBSB  In  Deo.  Dig.  *  Am.  Dig.  Key      ltarl«  *  Rw'r  ladesOT 
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ceedlQgs  u  In  the  Judgment  of  the  plaintiffs, 
would  aecore  to  her  tbe  largest  possible 
share  in  said  estate,  and  to  prevent  any  dis- 
position of  any  part  thereof  adverse  to  her 
Interest,  and,  If  the  deelred  results  conld  not 
be  obtained  by  any  other  means,  to  Institute 
a  suit  for  a  legal  separation,  end  as  an  In- 
cident thereto  to  precipitate  a  settlement 
and  division  of  the  property  rights  of  the 
defendant  Alda  I.  Beach  and  her  said  hus- 
band. That  In  consideration  of  such  servic- 
es the  defendant  Alda  I.  Beach  agreed  to 
and  with  the  plaintiff  to  pay  all  expenses 
connected  with  said  investigation  and  with 
any  suits  or  proceedings  which  should  be 
instituted,  and  as  compensation  to  pay  to 
the  plaintiffs  one-fifth  of  all  money,  and  to 
convey  to  them  by  a  good  and  sufficient  deed 
an  undivided  one-flfth  of  all  property  turned 
over  to  her  by  the  said  Beadi,  whether  the 
money  and  property  so  secured  should  be 
by  voluntary  settlement,  agreement  or  com- 
promise, devise  or  bequest,  or  as  the  result 
of  a  Judgment  or  decree  of  court"  It  is 
further  alleged  that  In  pursuance  of  the  con- 
tract the  respondent  Beach  paid  to  the  ap- 
pellant Snyder  a  retainer  of  $100,  and  ad- 
vanced to  him  for  his  coappellant  the  sum 
of  $475  as  expense  money;  that  the  appel- 
lants entered  upon  and  continued  in  the  per- 
formance of  the  contract  ontU  about  the 
2Sth  day  of  August,  1909,  when  tbe  respond- 
ent  Beach  repudiated  the  contract  and  pre- 
vented further  performance;  that,  by  ntil- 
Izlng  the  evidence  collected  by  the  appel- 
lants and  their  counsel  and  advice,  she  has 
accomplished  a  settlement  and  division  of 
the  property  rights  of  herself  and  irasband, 
and  has  received  $58,666  in  money,  and  real 
property  of  large  value,  a  description  of 
which  Is  set  forth  in  the  complaint  It  Is 
further  alleged  that  for  tbe  purpose  of  de- 
frauding the  appellants  the  respondent  Beadi 
conveyed  tbe  real  estate  to  her  corespond- 
&at,  and  that  It  accepted  the  conveyance 
with  knowledge  of  all  the  tacts  and  for  tbe 
purpose  of  aiding  her  in  the  iwrpetratlOD 
of  a  fraud  apoa  the  wpellants. 

[1, 2]  Bespondenta  contend  (1)  that,  tbe 
contract  being  oral  and  having  aa  one  of  its 
objects  the  oonv^ance  of  real  property,  it 
la  within  tbe  statute  of  frauds  and  void  In 
its  entirety;  and  ^  that  it  la  void  as  against 
public  policy,  in  that  it  Is  "aq  agrewaent  to 
procure  evidence  for  a  omtemplated  divorce 
action,  and  an  attempt  to  facilitate  tbe 
bringing  of  an  action  for  divorce,  not  tor  the 
purpose  of  the  divorce  itself  bat  to  force  a 
settlement  of  propertgr  r^ta  between  tlie 
defendant  _Beach  and  bar  husband."  We 
tiiink  the  second  oontentlon  must  be  upheld. 
It  Is  patent  that  tbe  employment  contem- 
plated coercing  the  hnsband  into  a  division 
of  his  separate  property  so  as  to  secure  to 
tbe  wife  "the  largest  possible  share"  therein. 
Tbe  Charge  is  that  if  this  could  be  accom- 
pUshed  In  no  other  way,  a  divorce' suit  was 


to  be  Institttted,  having  for  Its  object  a  divi- 
sion of  the  husband's  property.  There  is  no 
averment  in  the  complaint  disclosing  that 
the  wife  had  any  interest  in  the  property. 
Under  certain  conditions,  the  wife  may  claim 
a  homestead  In  the  separate  property  of  the 
husband.  These  conditions  are  not  shown 
to  exist  Under  other  conditions,  the  wife 
could  claim  support  out  of  the  same  charac- 
ter of  property.  These  conditions  are  not 
alleged.  Nor  Is  it  all^^  that  the  wife  had 
any  ground  for  divorce.  As  was  said  in 
Hlllman  v.  Hillman,  42  Wash.  696,  85  Pac. 
61,  U4  Am.  St  Bep.  135,  it  Is  the  poUcy  of 
the  law  to  discourage  actions  for  divorce. 
It  Is  equally  the  policy  of  the  law  to  permit 
one  owning  property  to  dispose  of  It  as  he 
chooses,  so  long  as  the  manner  of  disposal 
violates  no  rule  of  law  or  public  policy.  The 
law  will  not  permit  Its  processes  to  be  used 
in  a  divorce  suit  or  otherwise  to  coerce  a 
husband  into  an  unwilling  division  of  his 
separate  property  with  bis  wlf^  except 
where  she  discloses  some  legal  ground  for 
divorce,  and  none  is  shown  here. 

If  authority  Is  needed  In  support  of  these 
views,  It  may  be  found  In  the  following  cas- 
es: Succession  of  Billot  28  La.  Ann.  188; 
Speck  V.  Dansman,  7  Mo.  App.  166;  Bam^ 
grover  v.  Pettigrew,  128  Iowa,  633, 104  N.  W, 
904,  2  L.  R.  A.  (N.  S.)  260,  111  Am.  St  Rep. 
206;  9  Gyc.  619.  In  the  Succession  of  El- 
liot it  Is  said:  "The  Item  of  $600  charged 
by  said  attorneys  for  entering  'upon  the  busi- 
ness of  securing  evidence*  for  a  contemplat- 
ed suit  for  separation  between  SlUot  and 
bis  wife,  wlilch  was  never  brought,  we  do 
not  regard  aa  legitimate.  An  attorney  ought 
not  to  recover  on  racb  a  demand."  In  the 
Speck  Case  it  la  said:  .•  •  OonrtswlU 
never  lend  themselves  to  tbe  enforcement  of 
a  contract  Intuided  to  promote  tbe  dlssoln- 
tUm  of  marriage  ^Hie  wife  could  not  con- 
tract for  alimony  whilst  the  marriage  ec- 
lated; and  such  pretended  agreraoents.  If  tbar 
are  to  have  any  force,  must  be  subjected  to 
the  examination  of  tbe  divorce  court,  and 
derive  their  sancUtm  from  a  decree  made  by 
the  court  with  a  knowledge  ct  the  facts.  If 
fair  and  equitable,  the  arrangement  between 
the  parties  will  receive  the  sanction  o£  the 
court  If  concealed  from  the  court,  their 
tendenc7  fa  to  produce  collusion."  In  the 
Bamgrover  Case  the  plaintiffs,  one  a  lawyer 
and  the  other  a  detective,  leamli^  that  the 
defendant's  wife  was  about  to  commence  an 
action  for  divorce  from  tbe  defendant  in- 
formed the  defoidant  of  tliat  fact,  and  be- 
fore the  commoicement  of  the  divorce  suit  en- 
tored  Into  a  wrlttm  ctmtracA  virlth  the  de- 
fendant wherry  they  agreed  "to  prepare 
evidence"  and  try  the  cause  prosecuted 
against  him  by  bis  wife,  and  "to  fuml^ 
proof  in  the  trial  of  the  case  of  the  wife's 
infidelity  and  to  secure  a  divorce  on  his  cross- 
petition  to  be  filed  in  the  suit  for  a  stipulated 
compensation,  to  be  xiaid  when  tlie  divorce 
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was  procured  on  the  cross-petition  or  npon 
the  compromise  of  the  suit  by  the  defendant 
The  complaint,  after  setting  forth  the  matters 
stated,  alleged  that  the  divorce  suit  had  been 
compromised,  end  that  the  wife  had  been 
permitted  to  secure  a  divorce  without  oppo- 
sition. A  recovery  was  prayed  both  npon 
the  contract  and  upon  a  quantum  memtt 
The  court  denied  relief  upon  both  grounds, 
saying:  "The  clearly  expressed  object  of  the 
agreement  was  to  bring  about  a  dissolution 
of  the  marriage  contract,  and  to  put  an  end 
to  the  various  duties  and  obligations  result- 
ing from  it  It  Is  therefore  against  sound 
public  policy  and  void.  The  marriage  rela- 
tion Is  sacred,  and  one  which  the  law  will 
encourage  and  maintain  when  formed.  Its 
dissolution  will  not  be  left  to  the  caprice 
of  the  parties  themselves,  nor  will  It  be  per^ 
mltted  to  rest  on  the  Interference  of  stran- 
gers. Hence  any  agreement  conditioned  on 
the  obtalnment  of  divorce,  or  Intended  or 
calculated  to  facilitate  its  obtalnment.  Is 
void.  Such  Is  the  settled  policy  of  the  law 
as  expressed  In  the  universal  rule  adopted 
by  the  courts." 

U]  It  Is  a  well-settled  principle  of  law 
that  agreements  against  public  policy  and 
sound  morals  wUl  not  be  enforced  Iqr  the 
•courts.  WUde  t.  WUde,  87  Neb.  891. 56  N.  W. 
724;  Brown  t.  First  National  Bank,  137  Ind. 
€55,  87  N.  B.  158,  24  L.  B.  A.  206;  Stokes  T. 
Anderson,  118  Ind.  S88,  21  N.  B.  331,  4  L. 
B.  A.  813;  Beed  t.  Johnson,  27  Wash.  42, 
07  Pac.  381,  57  K  B.  A.  404;  Cascade  Public 
Service  Corporation  t.  Ballsback,  59  Wash. 
376,  109  Pac.  1062.  In  the  Brown  Case  It  la 
said:  "It  follows,  to  state  the  rule  compre< 
hensivdy,  that  all  agreements  relattng  to 
pniceedings  in  the  courts,  civil  or  criminal, 
which  may  Involve  anything  inconsistent 
with  the  full  and  impartial  course  of  justice 
therein,  are  void,  though  not  open  to  the 
<4iarge  of  actual  cormptlon.  8  Am.  ft  Eng. 
Ebc  Law.  879-881;  Bisfa.  Cont  |  649.  And 
this  is  true  Mgardless  of  the  good  faith  or 
intent  of  the  pardes  at  the  time  the  contract 
was  entered  Into,  or  the  fact  that  no  evil  re- 
sulted by  or  through  the  contract." 

[4]  The  appellants  rely  upon  the  provisions 
of  Hem.  ft  BoL  Code^  |  47^  Smits  Hogan, 
35  Wash.  290,  77  Pac.  890,  Hillman  t.  Hlll- 
man,  42  Wash.  596,  85  Pac.  61,  114  Am.  St 
Bep.  135,  and  State  ex  rel.  Arthur  v.  Su- 
perior Court,  58  Wash.  97,  107  Pac.  876.  The 
Code  provision  la  as  follows:  "The  measure 
and  mode  of  compensation  of  attorneys  and 
counselors  shall  be  left  to  the  agreement,  ex- 
press or  Implied,  of  the  parties,"  etc.  In  the 
Arthur  Case  it  Is  said  that  this  provision  ap- 
plies to  actions  for  divorce  as  well  as  to  oth- 
er actions.  Neither  the  provision  of  Code 
nor  the  causes  dted  apply  to  the  facts  at 
bar.  It  cannot  be  doubted  that  a  party  hav- 
ing meritorious  ground  for  divorce  may  agree 


with  an  attorney  upon  the  measure  and  mode 
of  compensation  for  his  servtces  In  a  divorce 
action.  Nor  can  It  be  doubted  that,  under 
like  conditions,  the  husband  and  wife  may 
agree  upon  a  fair  and  reasonable  division  of 
their  property,  where  there  Is  no  arrange- 
ment for  a  collusive  decree.  Long  t.  Long, 
88  Wash.  218,  80  Pac.  432.  But  these  prin- 
ciples do  not  aid  the  apprilants. 

[5]  The  case  must  be  controlled  by  the  leeal 
effect  of  the  services  contracted  for,  and  not 
by  the  good  faith  of  the  app^lants  In  enter- 
ing into  the  contract  We  express  no  opia- 
ion  as  to  whether  the  contract  contravenes 
the  statute  of  frauds. 

The  demurrers  were  rightfully  sustained, 
and  the  Ju^mwt  is  aflSrmed. 

DUNBAB,  C.  J.,  and  MOUNT.  PABB^BB, 
and  FULLBBTON,  JJ.,  ooBcnr. 


SMITH  at  1UL  V.  FLATHEAD  RIVER  COAL 
CO.  et  al. 

(Sapreme  Court  of  Washington.    Dee.  30, 
191L) 

CoBPOBAirom  (|  404*)— I^sposal  or  Cos- 

POBATB  PBOPKBTT— POWEB  OF  TRUSTEES. 

The  trustees  of  a  coriMratioD  formed  to 
buy,  sell,  and  deal  In  real  and  iwrsonal  prop- 
erty, with  the  ratification  of  a  majority  of  the 
Btockbolden.  may,  over  tlie  objection  of  mi- 
nority stockboIderB,  sell  coal  lands  belonging  to 
the  corporation,  wiiete  the  price  obtained  was 
not  Inadequate,  and  there  is  no  showing  tliat 
the  sale  would  disrupt  the  corporation,  or  that 
the  proceeds  would  not  be  invested  In  otlier 
enterprises  consistent  with  Hie  articiea. 

[Bd.  Note.— For  other  cases,  see  OorpozntfoBs, 
Dee.  £Hg.  I  404.*] 

D^lMTtmoat  1.  Amwal  from  Bi^ertor 
Gonrt,  Spokane  County;  JiAu  D.  Hlnkle^ 
Jn^e. 

Action  by  J.  H.  Smith  and  wife  against 
the  Flathead  River  Coal  Company  and  oth- 
ers. From  a  Judgment  tot  defendants,  plain- 
tiffs appeal.  Affirmed. 

John  M.  Oleeson  and  Joseph  F.  Morton, 
for  appellants.  Skuse  &  Morrill,  for  respond- 
ents. 

DUNBAR,  O.  J.  This  action  was  brought 
by  the  plaintiffs  against  the  defendants,  as 
trustees,  for  the  purpose  of  obtaining  a  per- 
manent injunction  to  prevent  the  defendants 
from  disposing  of  all  the  company's  property 
consisting  of  a  lease  of  2,896  acres  of  coal 
land  in  British  Columbia  at  an  alleged  inade- 
quate price.  The  defendant  company  Is 
capitalized  for  $200,000,  divided  into  shares 
of  the  par  value  of  (l  each.  Appellants  are 
the  owners  of  36,000  shares.  The  court 
granted  Judgments  of  dismissal  in  fiivor  of 
the  defendants.  From  this  Judgment  this 
appeal  Is  taken,  and  the  granting  of  the 
judgment  Is  the  substantial  error  assigned. 

From  an  examination  of  the  testimony  we 
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are  of  the  opinion  that  the  Judgment  of  dis- 
missal was  justified.  The  appellants  rely 
largely  upon  the  case  of  Thels  t.  Spokajie 
Falls  Gaslight  Co.,  34  Wasb.  23.  74  Pac. 
1004,  but  we  think  that  the  law  announced 
in  tbat  case  has  no  application  to  the  caae 
at  bar.  That  was  an  application  by  a  mi- 
nority stockholder  to  prevent  the  dlslncor- 
poratlon  of  the  company  for  the  purpose  of 
fraudulently  forcing  out  of  the  corporation 
a  minority  Bto<^older  who  would  not  agree 
to  the  dislncorporatlon,  the  ulterior  pur- 
pose of  which  was  the  organization  of 
another  corporation  to  do  the  same  busl- 
nesa,  with  the  petitioning  stockholder  elim- 
inated; and  we  held  that  section  427S, 
Bal.  Code,  proTldlng  that  any  corporallon 
may  diBsolve  and  dli^corporate  by  ap- 
plication to  the  superior  court  upon  a  vote 
of  two-thirds  of  the  stockholderB,  authorizes 
a  disinc(ffporatlon  only  upon  a  bona  fide 
Intmt  upon  the  part  of  the  people  interested 
to  discontinue  the  ba^eaa;  and  does  sot, 
as  against  the  objection  of  a  single  stocl^- 
holdw,  authorize  the  dissolution  of  a  pros- 
praons  company  tox  the  purpose  of  enabling 
the  majori^  stockholders  to  get  control  of 
the  business  by  a  sale  of  the  property  and 
the  organization  of  the  new  corporatiim,  with 
the  same  power?  and  to  continue  the  same 
business.  The  whole  record  In  that  case 
showed  a  fraudulent  intent  to  pervert  the 
spirit  of  the  law.  But  we  are  unable  to  gather 
tjxy  BwSk  Intmt  on  the  part  of  ttie  reqtond- 
entsfnnnthe  testlmcmy  in  this  caae.  Fira^ 
it  most  be  borne  in  mind  that  one  of  the  ob- 
jects of  this  corporation  as  expressed  was  to 
do  just  what  it  did  do,  viz.,  sell,  or  contract  to 
sell  Its  property;  for  article  2  provides,  among 
other  things,  as  follows:  "To  buy,  own,  hold, 
deal  in,  mortgage  or  otherwise  lien,  and  to 
lease,  sell,  exchange,  transfer  or,  in  any 
manner  whatsoever,  trade  in  or  dispose  of 
both  real  and  personal  property,  and  to  de- 
velop and  Improve  the  same."  It  will  thus 
be  seen  that  It  was  a  speculating  and  pros- 
pecting corporation,  and  bad  a  right  to  do 
what  it  was  attempting  to  do,  If  It  was  not 
done  fraudulently.  It  might  not  have  exer- 
cised good  judgment,  but  it  had  a  right  to 
exercise  Its  best  Judgment  through  Its  trus- 
tees and  a  majority  of  Its  stockholders.  The 
contract  of  sale  made  with  one  Davis  was 
ratified  by  a  meeting  of  the  stockholders  of 
the  corporation,  regularly  held  for  that  pur- 
pose, at  which  meeting  180,994  shares  of  the 
capital  stock  of  the  OHupany  were  represent- 
ed and  voting,  pf  which  126,663  shares  vot- 
ed for  the  ratification  of  the  contract  and 
M,331  voted  against  it  OntBlde  of  a  bare 
insinuation,  there  is  nothing  whatever  tend- 
ing to  show  an  attempt  to  deceive  or  coerce 
any  stockholder.  It  was  simply  a  difference 
of  opinion  in  regard  to  the  value  of  the 
leasehold  Intfflwst  whldi  was  sold;  and,  while 


there  was  some  opinion  testimony  that  the 
price  for  which  the  property  was  sold  was 
entirely  inadequate,  it  must  be  borne  in  mind 
that  the  land,  which  was  principally  valuable 
for  its  supposed  coal  deposits,  had  not  reach- 
ed the  development  stage,  and  that  the  value 
was  purely  speculative,  the  tract  of  land  com- 
prising 2,896  acres  having  been  developed 
only  to  the  extent  of  a  tunnel  35  feet  In 
depth  with  a  crosscut  of  20  f»t. 

It  also  appeared  that  the  plaintiffs  had 
purchased  shares  of  the  capital  stock  at  7% 
and  8  cents  per  share,  which  would  be  a 
little  less  than  the  amount  realized  on  all 
the  shares  at  the  price  obtained  under  the 
cMitract.  It  also  appeared  that  the  company 
was  embarrassed  financially  and  tmable  to 
meet  the  requirements  of  the  Canadian  gov- 
ernment concerning  this  land,  and  that  the 
deficit  had  to  be  advanced  by  the  presidrat 
of  the  corporation  to  prevent  a  forfeltare  of 
its  rights.  There  Is  no  showing  that  the 
sale  disrupts  the  corporation,  or  that  the 
proceeds  will  not  be  invested  In  other  enter- 
prises consistent  with  the  articles  of  incor' 
poratton.  The  case  we  think  falls  squardy 
within  the  rule  announced  in  Lange  v.  Res- 
ervation Mining  ft  Smeltliv  Go.,  48  Wash. 
167,  98  Pac.  20S. 

Tbe  conclusion  we  have  reached  renders 
it  unnecessary  to  discuss  the  third  assign- 
ment of  error,  viz.,  that  the  court  erred  in 
not  allowing  plaintiffs  to  contlnne  their  case 
and  make  Thomas  Davis  a  party. 

The  Judgment  is  affirmed. 

MOUNT,  FABEBB.  FULLBBTON,  and 
QOSE,  JJ„  concur. 


WOOD  V.  cm  OF  TACOMA. 
{Supreme  Ooort  of  Washington.    Dee.  16, 

1.  MCNICIPAI,  COBPOBATIOITB  (S  846*)— TORTS 

— Actions— SuFFiciKMOT  of  JCvide^ce. 
SWidence,  in  an  action  agalast  a  city  for 
damages  to  plaintiff's  property  by  casting  water 
thereon  from  an  alleged  defective  storm  sewer, 
held  to  show  that  the  real  cause  of  the  water 
collectlni;  upon  plaintiff's  lots  was  the  raising 
of  the  grade  of  a  street  and  the  alley, 

riM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1796-1802;  Dec. 
Dig.  I  845.*} 

2.  Municipal  Gospobations  (|  385*)— Tobts 
— Qbadino  gra—re— Qbiqibax,  onAnK— Lza- 
biltct  of  cnr. 

Damages  cannot  be  recovered  from  a  city 
for  Injuries  to  private  property  caused  by  cast- 
ing snrface  water  thereon  by  ibt  orlKiaal  grad- 
ing of  streets  and  alleys:  Laws  1909,  c.  BO,  K 
llRem.  &  Bal.  Code,  $  781G),  anthorizlog  pay- 
ment of  damages  for  injuries  caused  by  grading 
a  street,  expressly  providing  tliat  the  section 
shall  not  apply  to  the  or^laal  grading  of  a 
street 

[Ed.  Note.— For  other  cases,  see  Mnnlcjpal 
G^>ntioas,  Gent.  Dig.  S|  029-928 ;  Dee.  Dig. 
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'd.  Watkbs  and  Watd  Oouesu  (I  lie*)— 

Stru-ACB  Watkb. 

Surface  water  cawed  bj  rain  or  melting 
snow  la  a  commoa  enemr  against  which  every 
landowner  may  defend  hb  land,  eren  to  the  in- 
jury of  others. 

[Ed.  Note.— E>>r  other  cases,  see  Waters  and 
Water  Connea,  Gent  Dig.  {  127;  Dec.  Dig.  S 
lie.*] 

4.  HtTRtoiPAi.  Corporations  (|  394»)  — 
Streets  —  Orioinax,  Gradinq  —  Casting 
Surface  Water. 

A  city  cannot  by  the  original  grading  of  a 
street  gather  surface  water  and  discbarge  it  ap* 
on  private  property  in  a  concentrated  form  with- 
out making  itself  liable,  its  liability  In  such 
case  being  an  exception  to  its  nonliability  gen- 
erally for  injury  caused  by  the  original  grading 
of  streets;  but  there  was  no  liability  by  the 
city,  where  it  appeared  that  the  water  0ooding 
plaintiff's  land  escaped  from  a  manhole  in  a 
street  and  flowed  upon  the  land  in  a  diffused 
form  as  It  would  have  done  in  absence  of  street 
gnding. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corgrationa.  Gent  Dig.  H  939-945;  Dec  Dig. 

5.  HtmiOIPAI,  CORPOBATIONB  (|  723*)— TOBTS 
— LXABIUTT. 

A  municipal  corporation  is  liable  for  in- 
Jaries  resulting  from  the  negligent  exercise  of 
its  powers  involving  a  TiolaBon  of  a  duty. 

[Dd.  Note,^For  other  cases,  see  Municipal 
Corporatlona,  Gent  Dig.  |  1M5;  Dec.  Dig.  | 
723.*) 

6.  MtmiOIFAL  COBPOBATXOnS  (i  894*)— Okad- 

ino — ^Dbainage. 

A  dtv  is  not  bound  to  furnish  temporary 
drainage  for  abutting  lots  pending  the  original 
grading  of  a  street  and  placing  drains  therein, 
eapeeiallr  if  It  would  cause  expense  and  result 
in  serious  interference  wltii  the  grading,  or  if 
incompatible  with  the  plan  of  improvement,  nor 
if  the  property  owner  had  sufficient  notice  of 
the  contemplated  improvement  and  the  manner 
of  doing  It,  as  to  enable  her  to  protect  her  lota 
by  herself  providing  drainage  or  filling  the  lots, 
and  the  fact  that  temporal?  ditches  had  been 
dug  in  the  alley  and  an  adjacent  street  before 
they  were  graded  with  the  city's  permission 
would  not  require  It  to  furnlah  such  temporary 
drainage. 

[EJd.  Note.— For  other  case%  see  Mnnldpal 
Corporations,  Gent  Dig.  |S  9S&-046:  Dec.  Dig. 
i  3»4.*] 

D^rtineDt2.  Amieal  from  Snpertor  Court, 
Pierce  County;  M.  L.  Clifford,  Judge. 

Action  by  Victoria  A.  Wood  against  the 
City  of  Tacoma.  From  a  Judgment  of  non- 
salt,  plaintiff  appeals.  Affirmed. 

Govnor  Teats,  Hugo  Metzler,  Leo  Teats, 
and  Ralph  Teats,  for  appellant  T.  h.  Stiles, 
F.  R.  Baker,  and  F.  M.  Gamaban,  for  re- 
spondent 

ELLIS,  J.  This  Is  an  appeal  from  a  judg- 
ment of  noDsult  and  dismissal  of  an  action 
to  recover  damages  consequent  upon  the  grad- 
ing of  and  construction  of  storm  sewers 
In  certain  streets  In  the  city  of  Tacoma. 

About  three  years  before  any  of  the 
streets  In  the  vicinity  of  her  property  had 
been  graded,  the  appellant  bought  lots  6  to 
10,  inclusive,  In  block  4  of  Elsmere  addition 
to  Tacoma.  Blo^  4  fronts  to  the  south  on 


Sixtieth  street  and  is  bounded  on  the  east 
by  J  street,  on  the  west  by  K  street,  and 
on  the  north  by  the  alley  between  blocks  8- 
and  4.  We  reproduce  a  plat  from  respond- 
ent's brief,  the  correctness  of  which  seems 
□ot  to  be  questioned,  merely  for  the  purpose 
of  lllustrati<m  and  to  show  the  location  of 
streets  In  relation  to  the  anwllanfa  lots: 


Elsmere  addition  is  In  an  outlying  part  of 
the  city.  Some  bouses  had  been  built  there 
and  in  that  nelgbborhood  apparently  before 
any  of  the  streets  were  graded  or  any  drain- 
age provided.  The  general  slope  of  the  land 
In  that  vldnity  Is  from  the  south  and  east 
to  the  north  and  west  Appellant's  lots  oc- 
cupy low  ground  across  which  originally  the 
natural  drainage  of  the  country  to  the  south 
and  east  for  a  considerable  distance  flowed. 
Originally  this  surface  water  ran  off  of  ap- 
pellant's lots  and  across  blo<^  8  to  the  north- 
west. At  the  time  when  the  city  b^an  the 
grading  here  In  question,  Improvements  and 
filling  by  the  owners  of  block  3  had  ob- 
structed the  natural  course  of  the  water  so 
that  It  ran  In  a  small  ditch,  It  does  not 
appear  by  whom  dug,  along  the  all^  to 
K  street  and  thence  north.  There  was  also 
a  ditch  on  the  southerly  side  of  Sixtieth 
street  which  carried  a  part  of  the  surface 
water  to  K  street.  This  was  apparently  dug 
after  the  appellant  had  purchased  and'  built 
tai  her  lots,  and  also  after  that  time  the  dty 
Axig  ft  ditch  northward  alone  K  street  to 
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caTT7  all  thla  sarfnce  water  to  a  large  drain 
on  Fifty-BSghtli  atreet  It  appears  that  these 
ditches  and  also  other  ditches  and  drains  on 
this  sloping  territory,  the  location  and  char- 
acter of  which  are  not  made  (dear  by  the 
«Tldence,  had  been  made  some  of  them  by  the- 
city  and  others  by  the  owners  of  different 
properties.  It  seems  to  be  admitted  that 
no  permanent  system  of  drainage  bad  been 
constructed  or  adopted  by  the  city  In  this 
t^itory  whm  appellant  purchased  her  lots 
and  ballt  bee  honse,  nor  np  to  the  time  of 
the  grading  complained  of  In  this  action. 
Up  to  that  time  the  drainage,  such  as  It  was, 
was  merely  temporary  in  character  and  con- 
fltnicted  and  adapted  to  the  natnral  nirface 
of  the  gronod. 

In  the  fall  of  1909  the  city  by  contract  be- 
gan the  grading  of  the  streets  and  alleys  in 
the  vicinity  of  appellant's  property.  The 
work  apparently  included  all  of  these  streets 
excepting  South  Sixtieth  street  This  grad- 
ing was  the  initial  improvement  of  these 
streets,  the  first  change  from  the  natural 
contour  of  the  ground.  Just  before  the  heavy 
rains  of  November,  the  grading  of  K  atreet 
had  been  completed,  and  between  Sixtieth 
and  Flf^-Nlnth  streets  It  had  been  necessary 
to  raise  the  level  of  the  street  and  sidewalks 
a  little  above  the  natural  surface.  At  the 
same  time  and  as  a  part  of  the  same  work 
the  alley  between  blocks  S  and  4  was  corre- 
spondingly raised.  There  was  therefore  a 
flu  variously  estimated  at  from  a  foot  to  two 
feet  In  the  alley  In  the  rear  of  appellant's 
lots.  This  grading  of  the  street  and  alley 
filled  the  ditch  In  the  alley  and  stopped  up 
the  K  street  end  of  the  ditch  on  SixUetb 
street  At  the  same  time  the  city  was  con- 
structing a  storm  sewer  from  Sixty-Fourth 
street  north  along  J  street  to  Sixtieth  street 
and  along  Sixtieth  to  K  street.  The  heavy 
rains  stopped  the  work  before  It  reached  K 
street  It  does  not  appear  that  this  sewer 
was  folly  completed  from  Sixty-Fourth  street 
down  to  Sixtieth  street;  but  it  does  appear 
that  the  pipes  were  laid  at  Sixtieth  and  J 
streets,  and  that  there  was  a  manhole  at 
Sixty-First  street  and  anothe):  at  Sixtieth 
street 

In  the  grading  of  Sixty-First  street  there 
was  a  slight  cut  between  K  and  J  streets, 
and  the  surplus  dirt  was  used  In  filling  the 
lots  In  the  vacant  block  6  abnttli^  on  the 
north  side  of  Sixty-First  street  Thto  whole 
block  was  filled  to  about  18  inches  above  the 
atreet  When  the  heavy  rains  of  November 
came,  the  water,  following  Its  usual  course, 
from  the  higher  ground  from  the  south 
and'  ea&t  being  arrested  by  this  filling  of 
block  6,  collected  in  Sixty-First  street  and 
vidnlty  forming  a  pond.  A  part  of  the  fill- 
ing on  the  lots  near  J  street  washed  away, 
and  some  of  the  water  which  had  collected  in 
Sixty-First  street  fiowed  Into  the  unfinished 
etorm  sewer  and  out  again  through  the  man- 
hole at  Sixtieth  and  J  streets^  thence  down 


Sixtieth  street  onto  appellant's  lots,  and  vras 
there  retained  by  the  filled  grade  of  K  street 
and  of  the  alley  in  the  rear  of  her  lots  caus- 
ing the  injury  complained  of.  It  Is  fairly 
deduclble  from  the  whole  of  the  evidence 
that  little.  If  any,  more  water  was  thus  col- 
lected upon  appellant's  lots  than  would  have 
been  the  case  had  no  water  been  allowed  to 
collect  In  Sixty-First  street  and  had  no  storm 
sewer  been  constructed  in  J  street  The  wa- 
ter which  came  from  Slxty-FIrst  street  would 
simply  have  collected  In  the  first  Instance 
In  Sixtieth  street  and  upon  the  appellant's 
lots.  It  was  merely  delayed  in  its  progress 
by  the  filling  in  block  6  and  reached  appel- 
lant's lota  possibly  a  little  later  than  other* 
wise  by  going  around  the  block  Instead  of 
crossing  It  diagonally.  But  even  if  there 
was  an  Increase  In  the  amount  of  water.  It 
has  been  held  not  to  create  a  liability  unless 
the  water  be  cast  in  a  concentrated  and  de> 
structlve  body  upon  the  land.  Davis  v.  City 
of  CrawfordsvlUe,  119  Ind.  1,  21  N.  B.  449, 
12  Am.  St  Bep.  361;  Jordan  v.  City  of  Ben- 
wood,  42  W.  Va.  312,  26  S.  E.  260,  36  L.  B. 
A  619,  67  Am.  St  Bep.  850;  Hume  v.  Des 
Holnes,  146  Iowa,  324,  125  N.  W.  846,  29  L. 
R.  A  (N.  S.)  126-132;  MlUer  T.  Morrlstown, 
47  N.  J.  Eq.  62,  20  AtL  61. 

[1]  The  real  cause  of  the  water  collecting 
upon  appellant's  lots  was  the  raising  of  the 
grade  of  K  street  and  the  alley  back  of 
these  lots,  which  stopped  the  drains  in  Six- 
tieth street  and  the  alley,  thus  impounding 
the  water.  The  evidence  fairly  indicates  that 
but  for  this  grading  the  water  would  have 
passed  off  as  formerly.  The  appellant  her- 
self makes  this  plain.  With  reference  to  the 
old  drains  in  the  alley  in  Sixtieth  street  and 
K  street,  she  testified:  "Q.  This  Is  Sixtieth 
street  as  I  understand  you.  What  do  you 
call  this  (referring  to  identification  A)  ? 
There  was  a  drain  which  you  say  the  city 
made  some  time  down  there,  and  opened  it 
down  there  In  Sixtieth  street?  A.  Yes.  Q. 
Was  the  ditch  in  K  street  at  that  time  the 
same  kind  of  a  drain?  A.  No,  it  was  a  box. 
Q.  Was  it  open  on  K,  on  this  side?  A.  No, 
they  covered  It  up.  Q.  How  far  does  It  run? 
A.  Run  down,  as  I  understood,  down  to 
Fifty-Eighth.  They  had  a  big  ditch  down 
Fifty-Eighth.  Q.  If  it  was  not  for  puttlug 
that  drain  In  there  by  somebody  by  Mr. 
Wright  or  somebody,  all  of  this  water  would 
have  come  across  your  place?  A  Yes.  Q.  So 
far  as  that  Is  concerned,  that  relieved  you 
some?  A  Yes,  after  tbey  graded  the  street 
last  winter,  they  put  the  dirt  In  here  (Indi- 
cating on  exhibit).  Q.  That  Is  what  you 
complain  of?  A.  Yes,  I  complain  of  them 
stopping  the  ditches  and  the  natural  drain. 
Q.  Is  it  not  a  fact  that  the  natural  drain 
went  down  across  tlie  lots  further?  A.  No, 
It  went  through  the  alley,  not  through  Had- 
land's  lote  at  all." 

[2]  It  Is  now  established  law  in  this  state 
that  damages  cannot  be  reoovered  for  conse- 
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qoenttal  Injuries  to  private  property  ooca- 
sloned  if  tbe  orlgiiial  gndlng  of  atreeta  and 
altera.  The  dedication  of  atreeta  and  alleys 
to  tbe  public  use  Imidlea  an  agreement  of  the 
dedicator  and  bla  succesaora  In  Interest  that 
tike  dt7  ma7  eetabliab  grades  and  ImivoTe 
the  stMa  and  alleya  tbereto  In  aid  of  aach 
use.  Bttor  T.  Tacoma,  67  Wash.  60, 106  Flic. 
478,  107  Pac.  lOttl;  Letcher  t.  SeatUe,  48 
WMlL  627.  86  Fac.  1016.  88  Pac  843;  laws 
1909,  p.  161.  S  1  (2  Bern,  ft  BaL  Code,  i  7816); 
4  DlUon'a  Municipal  Corporations  (6th  Bd.) 
-fi  1684. 

[I]  It  Is  also  tbe  settled  doctrine  In  this 
state  that  surface  water,  caused  by  the  fail- 
ing of  rain  or  the  melting  of  snow.  Is  to  be 
regarded  as  an  outlaw  or  common  enemy 
against  which  every  proprietor  of  land  may 
defend  himself,  even  If  In  consequence  of 
such  defense  Injury  result  to  others.  As  to 
surface  waters  this  court  has  definitely 
adopted  the  rule  of  the  common  law  as  dis- 
tinguished from  the  contrary  rule  of  the 
civil  law.  Cass  v.  Dicks,  14  Wash,  75,  44 
Pac.  113,  53  Am.  St  Rep.  859;  Harvey  v. 
Northern  Pacific  By.  Co.,  116  Pac.  464;  Gould 
on  Waters  (8d  Ed.)  S  265  ;  30  Am.  &  Eng. 
Bncyc.  of  law  (2d  Ed.)  p.  3S0. 

From  tbe  adoption  by  this  court  without 
qualification  or  restriction  of  these  two  doc- 
trines, namely,  that  a  municipal  corporation 
Is  not  liable  for  injuries  consequent  upon 
the  Initial  grading  and  Improvement  of  its 
streets,  and  that  surface  water  la  a  common 
enemy  against  which  any  one  may  defend 
hiaaself,  arises  the  corollary  that  a  dty  is 
not  liable  in  damages  for  injuries  to  private 
property  by  the  collection  of  surface  water 
thereon  caused  by  the  initial  grading  or  im- 
provement of  its  streets  and  alleys.  Injuries 
resulting  from  tbe  reasonable  exercise  of  a 
legal  power  are  consequential  and  cannot  be 
made  the  basis  of  recovery.  Such  is  tbe  rule 
in  all  those  jurisdictions  which  have  adopted 
without  modification  the  common  enemy  doc- 
trine of  the  conunon  law.  "In  the  jurisdic- 
tions which  adopt  tbe  common-law  rule,  It 
is  held  that  the  rule  applies  fully  to  munici- 
pal or  quasi  municipal  corporations  as  to  in- 
dividuals, and  that  such  a  corporation  does 
not  Incur  any  liability  if  In  the  improvement 
of  Its  streets  or  highways  It  prevents  tbe  flow 
of  surface  water  from  adjacent  lots;  and  the 
same  has  been  held  true  with  regard  to  the 
improvement  of  dty  lots  owned  by  a  munici- 
pality. On  the  other  hand.  It  has  been  held 
that  a  landowner  may,  by  erections  or  ob- 
structions on  bis  own  lands,  prevent  the  flow- 
age  of  surface  waters  from  a  highway  upon 
bis  land."  ao  Am.  &  Eng.  Bncyc.  of  Law, 
pp.  331,  332;  4  Dillon,  Municipal  Corpora- 
tions (6th  Bd.)  SS  1733,  1733;  Elliott  on  Roads 
&  Streets  (3d  Ed.)  {  556;  Oould  on  Waters 
(3d  Ed.)  i  269. 

[41  There  Is  an  exception  to  this  rule  of 
nonliability,  which  though  not  indorsed  by 
8ome  of  tbe  courts,  and  whlcb  we  do  not 


find  has  often  bean  applied  to  the  Initial 
grading  of  streets,  we  nevertheless  bdieve 
to  be  Bonnd  tn  any  caae.  A  dty  may  not 
gather  up  surface  water  and  discharge  it 
upon  land  In  a  concentrated  Tolnme  to  tbe 
Injury  of  the  land  wltiiont  liability  wbeEh«r 
the  lAiter  be  such  as  naturally  would  have 
flowed  onto  the  land  or  not  The  reason  ia 
that  when  collected  and  discharged  in  con- 
siderable volume  up<n  the  land  at  a  glrai 
point  It  may  erode  and  wash  channds  In  tbe 
land,  thus  becoming  very  destructive  and  in- 
jurious. Johnson  v.  Wblte,  26  R.  L  207,  68 
Ati.  G58,  65  L.  B.  A.  250,  and  note  to  page 
262.  The  appellant  contends  that  tbe  evi- 
dence brings  this  case  within  the  exceptloh. 
But  we  think  not  It  falls  to  show  tiiat  tbe 
water  was  discharged  upon  the  appellant's 
lots  In  a  concentrated  volume.  It  escaped 
from  the  manhole  In  the  street  and  flowed 
upon  the  appellant's  land  In  a  diffused  form 
as  It  would  have  done  In  any  event  In  sudi 
a  case  the  mere  fact  that  the  water  was  con- 
centrated tn  Ita  course  to  appellant's  land 
does  not  create  a  liability  which  would  not 
otherwise  exist  Clay  v.  Cl^  of  St  Albans, 
43  W.  Va.  539.  27  S.  E.  368-^0^  64  Am.  St 
Rep.  888. 

[6]  There  remains  to  be  considered  the 
question  of  n^Ugence.  It  must  be  conceded 
that  a  municipal  corporation,  like  an  indi- 
vidual, is  liable  for  Injuries  resulting  from 
the  n^llgent  exercise  of  intimate  powers. 
There  Is  no  evldoice  whatever  that  on  tbe 
completion  of  the  storm  sewer  on  J  and 
Sixtieth  streets  and  tbe  new  drain  on  K 
street  that  they  did  not  furnish  adequate 
drainage  for  this  district  includli^  appel- 
lant's property,  nor  was  there  any  evidence 
that  If  the  Improvement  had  been  completed 
before  the  rainy  season  any  injury  would 
have  occurred.  Tbe  evidence  does  not  make 
a  case  of  Improper  or  negligent  final  con- 
struction, but  merely  sboire  a  failure  to  pro- 
vide adequate  temporary  drainage  during  tbe 
progress  of  tbe  work  and  the  delay  made 
necessary  by  tbe  rainy  season.  There  to  no 
n^ltgoice  when  there  to  no  Tlolatlon  of 
duty. 

[6]  There  was  no  absolute  duty  on  the  part 
of  the  dty  to  furnish  temporary  drainage  for 
appellant's  lots  pending  the  grading  and  plac- 
ing of  drains  in  K  street  and  the  conatmc- 
tion  of  tbe  storm  sewer  on  J  and  Sixtieth 
streets,  nor  was  it  bound  to  do  this  if  it 
would  entail  expense  or  cause  any  considera- 
ble interference  with  the  prosecution  of  the 
work  of  grading  the  streets  after  it  had  been 
undertaken  or  if  it  was  incompatible  with 
the  plan  of  improvement  adopted  by  the  dty. 
Nor  was  the  city  bound  to  do  this  at  all  if 
tbe  appellant  bad  snfllclent  notice  of  tbe  con- 
templated Improvement  of  tbe  streets,  and 
the  manner  In  which  the  work  was  to  be 
done,  to  have  enabled  her  to  protect  her  lota 
by  providing  dralnafce  herself  or  by  fltling 
the  lots  as  tbe  evidence  shows  she  baa  since 
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done.  Tbe  fact  that  the  old  temporary  dltdi- 
es  had  been  dug  In  the  ungraded  alley  and 
In  the  ungraded  Sixtieth  street  either  by  the 
city  or  with  Its  permission  can  make  no  dif- 
ference. The  dty  did  not  thereby  abdicate 
Its  right  to  estabUsb  an  initial  grade  for  Its 
streets  and  fill  them  to  that  grade  even  U  In 
so  doing  it  filled  these  ditches.  Any  other 
rlew  wonld  make  the  dty  liable  to  some  <me 
for  some  InconTenience  every  time  It  sought 
to  grade  a  street  for  the  first  time,  and  thus 
render  tbe  statute  nugatory.  The  rule,  In 
such  a  case,  which  appeals  to  us  as  reasona- 
ble, and  especially  as  in  consonance  with  our 
statute,  which  does  not  permit  recovery  for 
damages  for  Injuries  resulting  from  the  rea- 
sonable exercise  of  the  power  to  grade  streets 
for  the  first  Ume  (2  Bern.  &  Bal.  Code,  { 
7815),  is  declared  by  the  Supreme  Court  of 
Iowa,  in  a  case  dted  by  appellant,  as  fol- 
lows: "The  true  rule  here,  as  we  understand 
it,  is  that,  as  the  dty  had  power  to  grade 
and  gutter  Its  streets,  it  Is  not  liable  for  de- 
fective plans,  for  in  adopting  them  it  acts  in 
a  Judldal  capacity.  But  It  la  liable  if  it  neg- 
ligently carries  out  such  plans,  or  if,  without 
the  adoption  of  any  plans,  it  proceeds  in  a 
negligent  manner  to  make  embankments  or 
fills,  to  the  injury  of  an  abutting  or  adjoin- 
ing proprietor.  As  ai^Ued  to  the  facts  of  the 
case,  the  dty  was  not  liable  because  of  Its 
establishment  of  grades  for  West  Walnut 
and  West  Sixteenth  streets,  because  Its  act 
In  so  doing  was  either  legislative  or  Judicial 
In  character;  but,  in  bringing  the  streets  to 
these  grades  established,  it  was  boilnd  to  the 
exercise  of  ordinary  care  and  prudence,  and 
if  it  unnecessarily  or  negllgoitly  filled  ditch- 
es and  drains  In  West  Sixteenth  street,  and 
thus  cast  surface  water  back  upon  plaintUTB 
lota,  without  notice  to  her,  and  without  her 
knowle^^,  and  without  giving  her  a  rea- 
sonable time  to  bring  her  lots  to  grade,  the 
city  Is  liable,  not  because  of  defectlTe  plans, 
but  by  reason  of  negligence  In  doing  a  pure- 
ly ministerial  act->-that  Is,  of  bringing  tbe 
streets  to  the  established  grade,  and,  in  so 
doing,  filling  the  ditches  and  drains  for  the 
escape  of  anrface  water  without  providing  an 
escape,  either  temporary  or  permanent,  for 
the  surface  water.  Moreover,  there  was  evi- 
dence tending  to  show  that  It  so  filled  the 
streets  aa  to  collect  surface  water  and  dls- 
cha^  It  upon  plaintiff's  lot.  As  plaintiff 
hod  the  right  to  fill  her  lot  by  bringing  it 
to  the  established  grade,  doubtless  defendant 
was  not  obliged  to  provide  permaneit  enl- 
verts,  drains,  or  toldges.  although  that  point 
we  do  not  now  decide.  If,  after  her  property 
la  hronght  to  grade,  anch  culverts,  ditches, 
or  drains  aboold  be  constracfcedi  a  qneatlon 
mMj  then  arlae  as  to  defoidanf a  duty  In  the 
iwemises."  Hnme  ▼.  Des  Moines.  146  Iowa, 
624,646.126  N.  W.  846,864,S»UB.A.(N. 
S.)  127-136. 

The  evidence  shows  that  the  appelant  bad 
notice  ffiC  tbe  dty'a  Intention  before  the  old 


ditches  were  filled.  She  says  she  protested 
to  the  city  oflldals,  and  in  fact  that  aba 
brought  suit  against  the  city  in  an  attempt 
to  stop  the  grading  of  K  street  She  made 
no  attempt  to  protect  her  lots  either  by  fill- 
lug,  diking,  or  by  opening  the  old  drains 
which  the  dty  would  doubtless  have  permit- 
ted after  tbe  drain  in  K  street  was  complet- 
ed. This  was  before  the  rains  set  In.  The 
evidence  sufficiently  shows  that  this  would 
have  been  permitted,  since  the  dty.  In  about 
two  days  after  the  first  accumulation  of  wa- 
ter, as  appellant  admits,  "drained  It  out  the 
best  they  could"  by  digging  a  ditch  in  tbe 
alley,  and  in  the  spring,  she  says,  "they 
drained  it  all  out  and  finally  put  in  a  box." 
The  testimony  of  both  the  appellant  and  her 
husband  shows  that  neither  before  tbe  fall 
rains  nor  after  did  they  themselves  do  any- 
thing whatever  either  to  protect  the  property 
from  water  or  to  drain  it  off  after  It  accumu- 
lated. Surface  water  being  a  common  ^e- 
my,  they  bad  tbe  same  right  to  protect  their 
property  from  it  as  the  city  had  to  protect 
its  streets.  4  Dillon's  Mun.  Corp.  (5th  Ed.) 
{  1733.  "It  is  clear  that  there  Is  no  liability 
on  the  part  of  a  municipal  corporation  for 
not  exercising  the  discretionary  or  legislative 
powers  It  may  possess  to  Improve  streets, 
and,  aa  part  of  such  improvement,  to  con- 
struct gutters  or  provide  other  means  of 
draining  for  surface  waters,  so  as  to  prevent 
them  from  flowing  upon  the  adJolniULg  lots. 
And  even  when  the  work  of  grading  tbe 
streets  has  been  entered  upon,  there  Is  not 
ordinarily,  if  ever,  any  liability  to  the  ad- 
Joining  owner  arising  merely  from  the  non- 
action of  the  corporation  In  not  providing 
means  for  keeping  surface  waters  from  prop- 
erty sltnate  below  tbe  established  grade  of 
the  street  There  are  Indeed,  cases  which  go 
further,  and  assert  that  there  Is  no  sudi  lia- 
bility where.  In  making  improvemoits  upon 
streets  or  elsewhere,  authorized  by  law,  sur- 
face waters  are  purposely  turned  from  one's 
own  land  to  that  of  another — ^from  the  street 
directly  upon  the  adjacent  property  owiw." 
4  Dillon's  Mun.  Corp.  (5th  Ed.)  1  1734. 

It  would  be  worse  than  useless  to  attempt 
to  harmonize  the  wilderness  of  decisions 
from  other  states  on  the  questions  here  in- 
volved. Some  of  them  follow  the  common- 
law  rule,  others  the  opposite  mle  at  the 
dvll  law,  and  sttll  others  a  mo<Ufied  form 
of  the  one  or  the  other.  So  far  as  we  are 
able  to  discover  by  a  caretol  reading  of 
anthoritles  dted  by  the  appellant,  th^  near- 
ly all  arote  iqion  a  change  of  on  eatablished 
grad^  and  not  npon  an  initial  grading  of 
tbe  street  In  none  of  them  was  there  a 
statute  Involved  such  as  we  have  here.  Man- 
ItMOy  they  wonld  not  apply  under  the  pn^ 
visions  of  onr  statute  which  expressly  limits 
recovery  to  Injury  by  dianges  of  grade. 
Moreover,  Uiey  differ  widdr  in  their  facts 
from  the  case  before  as.  In  view  of  the 
statute  as  construed  In  Ettor  t.  Taconw,  sn- 
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pra,  and  tbe  rule  as  to  snrface  water  as  an- 
nounced In  Cass  T.  Dicks,  supra,  we  are  com- 
pelled to  bold  that  the  evidence  here  fails  to 
make  a  prima  fade  case  against  the  dty. 
The  Judgment  is  affirmed. 

DUNBAR,  a  J.,  and  CBOW,  MOBBZS, 
and  CHAD  WICK,  33^  concur. 


HAEVARB  INV.  CO.  t.  SMITH  et  al. 
(Supreme  Court  of  Washington.   Jan.  4,  1912.) 
Landlobd  and  Tenant  (S  208*)— Rent— As- 

8I0NHKKT  or  LEASE  —  LIABIUTT   07  AS- 

uairna. 

The  lessor  of  premises  unqualifiedly  con- 
sented to  an  assignment  of  the  Tease  to  defeod* 
ant  and  to  asaigament  by  defendant  to  code- 
fendants,  on  condition  that  defendant  should  not 
be  released  from  any  of  tfae  covenants  of  the 
lease.  Codefendants  assigned  to  another.  The 
original  lease  was  made  for  three  years,  and 
bound  the  lessee  to  pay  the  full  rental  for  that 
period  in  monthly  installments.  Held,  that  de- 
fendant and  codefendants  are  not  liable  for  rent 
after  they  surrendered  possession  under  the  ss- 
slgnmente  made  by  them ;  the  assignment  to  de- 
fendant being  absolute;  and  there  heing  do  con- 
sideratton  for  the  condition  imposed  upon  the 
consent  to  the  assignment  to  codefendants. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant^  Cent  Dig.  {|  S21--&il;  Dec.  Dig.  f 
208.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  MItchtil  Gilliam.  Judge. 

Action  by  the  Harvard  Investment  Com- 
pany against  Loretta  Smith  and  others. 
Judgment  for  dtfendanta,  and  plalutlfl  ap- 
peals. Afilrmed. 

Byen  &  Byers,  for  appellant.  Emerson  H. 
Carrico  and  Pierre  P.  Ferry,  for  respondents. 

CHADWICK,  J.  The  main  point  In  this 
case  is  whether  tfae  reqwndents  are  bound 
by  the  terms  of  a  written  lease  made  by  the 
appellant  to  one  Mary  A.  O'Reilly.  The 
original  lease  was  made  for  a  term  begin- 
ning October  1,  1907,  and  ending  September 
30,  1910.  By  it  O'Reilly  became  boonden  to 
pay  the  full  sum  of  $16,150.  payable,  after 
the  first  month's  rental  of  $400,  at  the  rate 
of  $450  per  mouth.  It  was  further  cove- 
nanted and  agreed  that  O'Reilly  would  not 
assign  the  lease,  or  any  Interest  ther^n  or 
any  part  thereof,  without  the  written  assent 
of  tbe  appellant,  or  Its  "agents,  had  and 
obtained  thereto."  On  May  16.  1908.  O'Reil- 
ly, with  appellant's  consent,  assigned  all  of 
her  Interest  in  the  lease  to  respondent  Be- 
lond,  who  signed  the  following:  "I  hereby 
accept  the  above  assignment  and  agree  to  all 
the  conditions  of  the  within  lease  and  prom- 
ise to  perform  ail  Its  covenants  and  obliga- 
tions." An  absolute  consent,  without  reeer- 
vatlon,  was  given  to  this  assignment  In 
February,  1909,  Belond  assigned  to  respond- 
ent Loretta  Smith,  a  married  woman;  Smith 
and  her  husband  signed  an  acceptance  In  the 


same  form.  On  the  same  sheet  of  paper, 
which  Is  attached  to  the  lease,  we  find  the 
following  consent:  "Consent  la  hereby  given 
to  the  asslgument  of  Interest  of  Elizabeth 
Belond  in  the  within  lease  to  Wm.  J.  Smith 
and  Loretta  Smith,  but  It  Is  expressly  under- 
stood that  said  Elizabeth  M.  Belond  Is  not 
released  from  any  of  the  covenants  of  said 
lease,  but  remains  bound  as  If  this  assign- 
ment and  contract  bad  never  been  executed, 
and  neither  this  consent  nor  the  receipt  of 
rent  from  said  assignee  shall  be  construed  aa 
a  release.  [Signed]  Dexter  Horton  A  Co., 
Assignee,  by  West  ft  Wheeler,  Agent" 
Thereafter,  by  like  assignment,  acceptance, 
and  conswt,  Mrs.  Smith  assigned  to  one  Jar- 
nlgan.  Jamigan  went  into  possession,  but 
remained  only  a  few  days,  when,  to  protect 
their  own  Interests,  the  Smitha  reentered 
and  fadd  possession  until  May  10, 1910,  when 
their  Interest  was  assigned  to  M.  P.  Blum.. 
This  assignment  was  never  formally  accepted 
by  Blum,  nor  was  written  consent  given  by 
the  owner,  although  Blum  went  Into  posses- 
sion and  so  remained  for  a  pwlod  of  two 
days,  when,  on  account  of  differences  with 
the  Smitha,  culminating  in  litigation,  he 
threw  up  his  possession.  No  rent  baa  been 
paid  alnoe  May  10,  1910,  and  this  action  is 
brought  upon  the  covenants  of  acceptance 
and  consoit  to  recover  from  Belond  and 
Smith  the  rent  for  the  remainder  of  the 
month  of  May  and  rent  due  June  1,  1910. 

We  think  there  can  be  no  question  as  to 
the  correctness  of  the  judgment  in  favor  of 
Belond.  The  assignment  to  her,  as  well  as 
the  consent  of  the  owner,  was  absolute.  She 
could  not  be  thereafter  bound  to  pay  rent  for 
the  full  term  by  a  contract  less  formal  than 
that  which  bound  her  assignor.  Tlbbals  v. 
IfTland,  10  Wash.  4S1,  89  Pac.  102,  Is  de- 
cisive and  for  tbe  reasons  therein  stated 
the  Judgment  aa  to  Belond  la  affirmed. 

It  will  be  noticed  that  the  consent  to  the 
assignment  to  Mrs.  Smith  ia  In  the  same 
form.  The  reservation  In  the  conaent  that 
Mrs.  Belond  Is  not  released  from  the  cove- 
nants and  conditions  of  the  lease  would  not 
enlarge  her  undertaking,  or  be  held  binding 
beyond  the  term  of  occupancy,  unless  she 
had  consented  thereto.  Of  this  there  is  no 
evidence.  So  the  same  rule  of  law  would 
relieve  the  Smiths  from  tbe  payment  of  i&oit 
under  the  lea»  after  tfaelr  aaalgnniqit  to 
Jamigan. 

It  is  unnecessary  to  notice  the  further  con- 
tention of  respondents  Smith,  that  the  re- 
entry after  Jamlgan's  abandonment  without 
assignment  or  consent  was  Indepmdent  of 
the  lease,  and  made  them  tenants  from  month 
to  month.  It  is  enough  that  they  are  liable 
under  the  terms  of  their  contract  only  for 
the  time  the  property  was  occupied  by  them, 
and  are  relieved  of  the  obligation  to  iiay 
rent  by  assigning  the  lease,  with  consent  of 
the  owner,  without  express  agreement  to  be 
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further  bound.  1Tiid»  all  avtlioxltT,  fiie  as- 
Blgnmoit  of  tbe  lease  terminates  the  prlvitT 
of  estate  existing  betveen  tlie  assignor  and 
the  grantor,  and  the  prlTltr.ls  transferred  to 
tbe  assignee.  And  on  iirinclple  It  should  be 
80.  OCbe  owner  has  It  In  his  power  to  control 
tbe  tuancy.  If  be  deirires  to  bold  the  orig- 
inal leasee  or  any  assignee,  he  may  do  so  by 
wlthholdbv  his  eonsmt  or  consulting  to  a 
enbleasB^  or,  In  the  erent  of  an  assignment, 
make  his  consent  conditional,  so  that  In  the 
event  of  a  reassignment  the  one  taking  pos- 
session will  be  bound  to  pay  rent  for  the  foil 
t«m.  The  possession  woidd  then  fnmlsb  a 
consideration  for  the  promise.  Bat  when  the 
intoit  to  hold  the  as^gnor  is  manifested  in 
a  otmsent  to  an  assignment  to  a  new  party 
at  the  time  the  assignor  Is  going  ont,  there 
ta  no  consldecHtton  to  snnwrt  a  promise  to 
sustain  the  reserratton.  This  conclusion 
makes  It  unnecessary  to  dlseosi  the  other 
proposltionB  adTanced  by  respondoits  to  sns* 
tain  the  Judgment  of  the  lower  ctmrt 
Judgment  affirmed. 

DUNBAB,  a  J.,  and  MOBBIS,  BLUS, 
and  CBOW,  3J.,  concor. 


ADAMS  et  nx.  t.  OANUTT  et  nx. 
(Sapieme  Oonrt  of  Wathlngton.   Jan.  3, 1812.) 

1.  SPBoxno  Pbbvobhahcb  0  114*)— Gonni- 

nOKB  PBECXDKNT  —  PEBTOSHANOl  —  GOU- 
PUIKT. 

An  allegation  In  a  complatnt  for  specific 
performance  that  plalnti^  having  complied 
with  all  the  agreements  to  be  by  them  per- 
formed, were  entitled  to  have  defendant  bank 
perform  tbe  agreement!  required  by  the  con- 
tract to  be  performed  by  It,  was  a  sufficient  al- 
legation that  taxes  and  sams  agreed  to  be  paid 
the  vendors  had  been  paid,  and  that  the  und 
had  been  farmed  in  a  proper  manner,  as  re- 
quired by  the  contract. 

[Ed.  Note^For  odier  caaas,  ase  Spedflc  Per- 
formance, Gent  Dig.  {  8W;  Dec.  DigTl  114.*] 

2.  Trusts  (S  3S*)--SPBCino  Pibfobuamoi:  (| 
97*)— ElxPRESs  Tbubts — Duty  of  Tbcstee. 

Defendant  O.  and  wife,  haTihg  contracted 
to  purdiase  school  lands,  and  desiring  to  aell 
a  part  of  the  land  to  plaintiffs'  assignor,  but 
being  nnable~  to  do  so  directly,  because  of  a  rule 
that  an  assignment  of  any  part  thereof  less 
than  the  whole,  onlew  described  1^  goTernment 
aubdlvlaions,  coald  not  be  entered  at  the  state 
land  office,  agreed  that  the  sale  cwtraet  with 
the  state  should  be  assigned  entire  to  a  bank ; 
that  plaiotifh'  assignor  should  farm  the  prop- 
erty: that  ooe-tbird  of  tbe  crops  should  be  ap- 
plied to  payment  of  tbe  balance  due  the  state, 
and  when  that  was  paid,  and  all  the  terms  of 
the  contract  had  been  performed,  the  bank,  as 
trustee,  was  directed  to  procure  a  deed  to  the 
land,  and  to  conveT  the  parts  agreed  on  to  de- 
fendants and  to  plaintifib*  assignor;  the  con- 
tract also  providing  that  tbe  state  was  author^ 
Iced  to  receive  from  the  bank  the  performance 
of  the  contract  Beld,  that  such  contract  at 
least  implied  an  agreement  that  the  bank,  as 
trustee,  should  receive  and  pa;  over  tbe  mon- 
ey to  tbe  state  to  perfect  the  title,  so  that  the 
bank,  in  receiving  and  paying  such  money,  act- 
ed as  trustee,  and  not  as  plaintifiFs'  agent;  and 
hence  an  allegation,  in  a  salt  for  specific  per- 


formance, that  plaintiffs  bad  paid  over  the  mon- 
ey to  the  bank,  but  tliat  the  bank  had  refused 
to  pay  the  same  to  tbe  state  and  convey  tbe 
property,  was  not  objectionable,  on  the  theory 
that  the  bank,  in  aoKpting  the  money  and 
agreeing  to  pay  the  aame  over.  If  it  did  so 
agree,  acted  merely  as  plaintiffii'  agent. 

[Sd.  Note.~For  other  cases,  see  Trusts,  Cent 
Dig.  n  45-«0:  Dec.  Dig.  |  »5;*  Spedflc  Fex^ 
fonnaoce,  Dec  Dig.  {  D7.*] 

S.  Tansia  tt  4S*)— WaiiTBir  Cohtbact— Cbea- 

TI01«  or  TbUST— EEZFZAIfATION  BT  PAROL. 
Where  an  assignment  of  a  contract  to  pur- 
chase Bchool  land  from  the  state  in  fact  created 
a  trust  whereby  a  bank,  as  trustee,  was  to  take 
the  title  on  the  completion  of  the  state's  con- 
tract of  sale,  and  convey  the  property  to  plain- 
tiffs' assignor  and  defendante,  but  the  trust 
agreement  was  ambiguous  as  to  the  duty  of  the 
trustee  to  receive  and  pay  money  to  the  state, 
parol  evidence  was  admissible  to  make  tbe  in- 
stmment  definite  and  certain,  so  that  it  might 
be  construed  in  the  light  of  the  object  sought 
to  be  attained. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent 
Dig.  SS  «a-»4 ;  Dec  Dig.  {  43.*] 

4.  SFBcmo  Pebfobhancb  (I  116%*)  — COVB- 

NAnTS~<}ONDmONS—rAILUBl!   TO  PBBFOBU 

— DKFBNBB8. 

In  a  suit  for  specific  i>erformance,  an  ob- 
jection that  plaintiffs  and  their  assignor  had 
failed  to  meet  certain  covenants  and  conditions 
of  their  contract,  and  were  therefore  not  en- 
titled  to  enforce  performance,  is  matter  of  de- 
fense whlidi  cannot  be  urged  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Pe> 
formance,  Dec.  Dig.  | 

Department  2.  Ap[}eal  from  Superior 
Court,  Whitman  Cotmty;  Tbos.  Nelll,  Jndge. 

Action  by  W.  F.  Adams  and  wife  against 
Jolm  h.  Ganntt  and  wife.  Jndgm^t  for  de- 
fendants, and  plalutlfTs  appeaL  Beversed 
and  remanded,  with  Instructions. 

I^ttlson,  Stotler  ft  Fattlscm,  for  appd- 
lanta.  J.  T.  Brown  and  CAias.  B.  BUlt  for 
respondents. 

GHADWICK,  J.  In  190S  defendante  Gan- 
ntt «ntered  Into  a  contract  wltlt  the  stote 
of  Washlngtim  for  the  purchase  of  certato 
school  lands.  On  January  SO,  1908,  Ganutt 
and  wife  entered  Into  a  written  contract 
with  Frank  H.  Eindedey,  whereby  they  agreed 
to  sell  Bndsley  a  fractional  part  of  the  lands. 
Enddey  paid  them  the  snm  of  fl,004.94  in 
mon^,  and  agreed  to  me^  all  balances  due 
and  to  become  due  to  tbe  stnto  upon  the 
principal  contract  There  were  other  cove- 
nanto  with  reference  to  the  occupation  and 
use  of  the  land,  not  now  necessary  to  be 
considered. 

In  order  to  cany  out  the  agreementa  of 
the  parties  and  to  effect  a  final  division  of 
tbe  land,  a  written  contract  was  executed, 
the  material  parts  of  which  follow:  "The 
purchase  price  of  said  property  is  the  snm 
of  ¥7,404.94,  which  tbe  party  of  the  second 
part' agrees  to  pay  the  parties  of  the  first 
part  as  follows:  The  snm  of  $1,004.94  cash 
upon  tbe  signing  and  delivery  of  this  agree- 
ment, the  receipt  of  which  is  hereby  acknowl- 
edged and  the  balance  of  said  purchase  price 
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to  be  paid  as  follows:  •  •  •  It  Is  fur- 
ther agreed  that  the  parties  of  the  first  part 
will  pay  all  taxoi  or  assessment  levied  or  as- 
sessed against  said  premises  for  the  year 
1006  and  prevlona  years  and  tbe  party  of 
the  second  party  will  pay  all  taxes  levied 
or  assessed  against  said  premises  for  the 
year  1907  and  snbsequent  years.  •  •  • 
It  is  farther  understood  and  agreed  by  and 
between  tbe  parties  hereto  as  part  of  the 
consideration  of  this  agreement  that  the 
party  of  the  second  part  will  farm  said  lands 
in  good  and  farmerlike  manner  during  each 
and  every  year  of  this  agreement  nntU  the 
full  purchase  price  and  interest  has  been 
fully  paid,  and  that  the  title  to  an  undivid- 
ed one-tbtrd  of  all  crops  raised  upon  said 
premises  dnrii^  eadi  and  every  year  of  this 
agreemeat  is  and  Shall  remain  in  tbe  parties 
of  the  first  part  until  the  payment  of  the  In- 
terest and  principal  due  on  said  contract 
with  the  state  of  Washington  thai  due  shall 
liave  been  paid.  It  being  the  InteoitUm  of 
the  parties  hereto  ttiat  at  least  one-third  of 
said  crops  clear  of  all  expense  shall  be  ap- 
plied during  each  year  of  this  agreement  to- 
wards the  payment  of  the  sum  due  the  state 
of  Washington  upon  said  contract  If  the 
party  of  the  second  part  fulfy,  faithfully 
and  promptly  pays  said  sums  of  principal 
and  Interest  due  on  said  contract  with  the 
state  of  Washlngttm,  aceordiog  to  the  terms 
of  s&id  contract  or  any  extension  that  the 
state  may  grant,  subject  to  the  conditions 
hereinbefore  expressed,  and  shall  pay  said 
taxes  as  herein  agreed,  and  shall  fully  and 
faithfully  comply  with  all  of  the  terms  of 
this  agreement  to  be  by  him  performed,  then 
the  trustee,  hereinafter  named,  is  authorized 
and  directed  to  procure  a  deed  to  said  lands 
and  premises  in  the  name  of  said  trustee 
and  execute  a  deed  to  the  lands  herein  agreed 
to  be  conveyed  to  the  party  of  the  second 
part  and  to  execute  a  deed  to  the  remainder 
of  said  lands  to  the  parties  of  tbe  first  part. 
If  the  party  of  the  second  part  should  fall 
or  neglect  to  fully  and  faithfully  comply  with 
all  the  conditions  herein  expressed  to  be  by 
him  performed  promptly  at  the  times  herein 
stated,  time  being  the  essence  of  this  agree- 
ment, then  the  parties  of  the  first  part 
are  released  and  discharged  from  all  obliga- 
tions In  law  or  in  equity  to  convey  said  prem- 
ises, or  any  part  thereof,  and  all  payments 
made  shall  be  kept  and  retained  by  the  par- 
ties of  the  first  part  as  liquidated  damages 
and  as  rent  for  the  use  of  said  premises.  It 
is  understood  and  agreed  that  the  parties  of 
the  first  part  will  make,  execute  and  deliver 
to  the  Farmers*  State  Bank  of  Colfax,  Wash- 
ington, as  trustee,  an  assignment  of  said  con- 
tract with  the  state  of  Washington,  to  be 
by  said  bank  held  as  trustee  to  carry  out 
the  terms  of  this  agreement,  and  if  tbe  par- 
ty of  the  second  part  should  fall  or  neglect 
to  fully  comply  with  tbe  conditions  of  this 
agreement  to  be  by  him  performed  aa  here- 


in set  forth,  said  bank  Is  authorized  and  di- 
rected to  reassign  and  redeliver  said  otmtract 
to  the  parties  of  the  first  part" 

The  following  assignment  was  attached  to 
the  principal  contract:  "John  L.  Ganutt  and 
Nettle  E.  Canutt  bis  wife,  the  within  named 
purchaser,  for  and  in  consideration  of  tbe 
sum  of  one  ($1.00)  dollar,  to  tbem  in  hand 
paid  by  Farmers'  State  Bank,  a  corporation, 
trustee,  of  Colfax,  county  of  Whitman  and 
state  ot  Washington,  hereby  sells,  assigns 
and  transfers  all  th^  rights,  title  and  in- 
terest In  and  to  the  within  contract  and  tlie 
lands  tber^  described  unto  the  said  Fann- 
ers' State  Bank  its  assigns  forever,  and 
we  do  hereby  authorize  the  state  of  Wash- 
ington to  receive  from  said  bank  the  per- 
formance of  all  covenants  and  agreements  in 
said  contract  spedfled  to  be  performed  by 
tbe  party  of  the  second  port^  and  nptm  sncb 
performaxu»  to  execute  to  It  a  patent  aa  it 
would  have  bem  execated  to  me  had  this 
assignment  not  beoi  made.  And  Fannen^ 
State  Bank,  said  assignee,  hereby  covoiants 
and  agrees  to  ke^  and  perform  aU  tbe  cove* 
nants  and  conditions  spedSed  in  said  etm- 
tract  to  be  performed  by  the  party  of  tb» 
second  part  Given  uaHex  our  hands  and 
seals  this  30th  di^  of  Jannaryi  A.  D.  1908. 
John  L.  Ganutt  Nettie  B.  Ganutt  Farmers' 
State  Bank  of  Oolfax,  Wash.,  P.  B.  Stravens, 
Pres.  P.  O.  Address,  Golftix,  Wash." 

Thereafter  Endaley,  for  a  valuable  consid- 
eration, sold  all  bis  right  and  Interest  In 
the  land  to  plaintlfTs  Adams  who,  on  the 
27th  day  of  October,  1909,  tendered  to  tbe 
Farmers*  State  Bank  tbe  full  mun  due  <n 
the  contract  and  demanded  that  it  procure 
a  deed  to  the  lands  in  controversy  and  con- 
vey to  tbem  the  part  they  were  oititled  to. 
This  the  bank  refused  to  do,  because  the 
Canntta  had.  on  the  20th  day  of  October, 
sorved  notice  upon  It  that  they  had  dedared 
the  contract  forfeit  and  no  longer  binding 
upon  them.  This  action  was  brought  to 
compel  specific  performance.  It  was  tbe 
view  of  the  trial  court  that  the  complaint  did 
not  state  a  cause  of  action,  because  it  was 
not  made  to  appear  that  Endsley  or  these 
plalntifFs  had  paid  the  sums  due  on  the  con- 
tract to  the  state  of  Washington;  that  a 
payment  to  the  bank  would  not  be  a  pay- 
ment to  the  state,  and  that  if  payments  had 
been  made  to  the  bank  the  bank  would  be- 
come an  agent  merely  of  appellanto  to  trans- 
mit tbe  mon^.  The  court  further  held  tliat 
the  contract  was  subject  to  forfeiture;  or, 
to  use  the  words  of  the  trial  Judge,  the  com- 
plaint conid  not  be  made  to  state  a  cause  of 
action.  Accordingly  a  demurrer  was  sna- 
talned,  whereupon  plaintiffs  filed  an  amend- 
ed complaint  wherein  it  Is  alleged:  "(8) 
That  on  the  said  80tb  day  of  January,  190S. 
said  plaintltrs,  John  L.  Canutt  and  Nettle 
E.  Canutt,  his  wife,  and  defendant  Frank 
H.  Endsley  diKllTered  to  the  Farmers*  State 
Bank  of  CoUax,  Watfilngton,  a  corporation. 
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tlie  original  gold  agreement,  and  said  bank 
accepted  the  eame,  and  covenanted  and 
agreed  to  keep  and  perform  all  of  tbe  cove- 
nants and  conditions  specified  In  said  con- 
tract to  be  performed  by  tbe  said  John  L. 
Canutt,  and  aald  bank  agreed  upon  the  re- 
ceipt of  the  payments  dne  the  said  state  of 
Washington,  as  set  forth  In  said  contract,  to 
forward  the  same  to  the  state  of  Washing- 
ton, and  i»ocare  a  deed  for  said  lands  In 
accordance  with  the  terms  and  conditions 
of  the  aforesaid  agreement."  It  was  also 
alleged,  as  It  had  been  In  the  original  com- 
plaint: "(13)  That  plalntUfs,  having  compiled 
with  all  of  the  agreements  to  be  by  them 
performed,  are  entitled  to  hare  said  defend- 
ant Farinas'  State  Bank  perform  said  agree- 
ments to  be  by  It  performed." 

Upon  demnrrra  the  trial  Jndge  was  atUl 
of  the  opinion  that,  considering  the  contracts 
and  assignment  which  were  made  a  part  of 
the  pleadings,  thaw  was  no  obligation  on 
the  part  of  the  bank  to  reo^ve  and  transmit 
the  fund,  and  tiiftt  he  could  not  decree  that 
It  ahonld  do  so;  It  nowhere  being  alleged 
that  appellants  or  their  assignor  had  paid 
or  tendered  payment  to  the  state;  He  for^ 
tber  held  that  there  was  nothing  for  the 
tnurt:ee  to  do  nntU  payment  had  been  made 
to  the  atato  by  the  plidntUCs  or  their  assign- 
or, and  that  paragraph  6  of  the  amended 
complaint,  above  quoted,  oonld  not  be  con- 
sidered in  the  light  of  the  writings  which, 
in  his  Jadgmoit,  negatived  the  bare  allega- 
tion that  the  bask  agreed  to  receive  and 
transmit  the  mon^. 

[1]  The  court  was  of  the  farther  opinion 
that  the  complaint  laidted  in  other  particu- 
lars; that  it  did  not  allege  that  certain  taxes 
and  snms  agreed  to  be  paid  the  Canntts  had 
been  paid ;  and  that  the  land  had  beesa  farm- 
ed In  a  proper  manner.  We  think  that  para- 
graph 13  of  the  complaint  sufficiently  covers 
this  point  as  against  a  demurrer,  and  will 
proceed  to  a  discussion  of  the  main  Issues. 

[2]  It  occurs  to  us  that  the  vice  of  the 
trial  court's  reasonli^  lies  In  this:  That  he 
Is  Inclined  to  treat  the  trustee  as  a  principal; 
whereas,  this  controversy  must  be  decided 
upon  the  equities  existing  between  Canutt 
end  Endsley  and  his  assignees.  When  so 
considered,  we  think  the  amended  complaint, 
as  well  as  the  original  complaint,  states  a 
cause  of  action.  The  bank  has  answo^d 
that  It  has  no  interest,  except  aa  defined  by 
the  assignment,  and  that  It  is  willing  to 
abide  any  order  the  court  may  make,  and 
perform  any  duty  that  may  be  put  upon  it 
The  assignment  to  the  bank  was  made  with 
reference  to  the  agreement  between  the  Can- 
ntts and  Endsley,  and  that  agreement  was 
made  with  reference  to  the  law  as  It  existed 
at  the  time.  It  Is  a  fundamental  rule  that 
writings  in  which  tmsts  are  declared  are  to 
be  construed  liberally;  in  order  to  effect  the 
object  of  the  parties  concerned;  that  the 
Intoitton  of  the  parties  affords  the  only  sore 


test  for  construing  the  deed  a  contract  creat- 
ing an  express  trust;  and  that  technical 
constructions  are  not  favored.  Porter  v. 
Bank  of  Rutland.  19  Vt  410;  28  Am.  ft  Eng. 
Ency.  lAw.  991 1  Perry  on  Tmate  (4th  Ed.) 
!  9S. 

The  only  parties  who  have  an  Interest  In 
this  trust  are  the  parties  to  the  contract  of 
sale,  and  the  first  Inquiry  should  be  what 
they  Intended  to  do,  rather  than  the  means 
adopted  to  accomplish  that  purpose.  It  was 
the  tnteutlon  of  the  Canntts  to  sell  all  of  a 
certain  section  of  land,  except  a  certain  part 
lylnc  south  of  a  county  nmd.  An  assignment 
of  any  part  thereof,  less  than  the  whole,  un- 
less described  by  government  subdivisions, 
could  not  be  entered  at  the  state  land  office^ 
(We  teke  Judicial  notice  of  the  rules  and 
practice  of  that  department)  To  secure 
both  parties,  the  title*  In  so  ftir  as  it  was 
controlled  by  the  contracted  was  pat  In  the 
Farmers'  State  Bank,  under  the  terma  fal- 
lowing: **We  do  hereby  authOTlze  the  state 
of  Washington  to  receive  finan  said  bonk  the 
performance  of  all  covenante  and  agreements 
in  said  contract  spedfled  to  be  performed  by 
the  ^rty  of  the  aecmd  part  •  •  •  ^  Aa 
we  read  this  contract,  we  are  unable  to 
agree  with  the  trtal  Judge  In  his  rulii^  that 
"there  la  notlilng  for  1^  trustee  to  do  until 
all  the  paymenta  have  beeax  made  and  all 
other  condlttcHia  have  beoi  complied  with." 
This  would  be  equlvaleot  to  holdtog  that 
the  bank  was  to  do  nothing  but  execute  the 
deeds.  To  80  hold  Ignores  Its  agreonent 
to  keep  and  perform  all  the  covenante  of 
Oanutf  a  contract  with  the  state,  to  receive 
a  deed  upon  fall  payment,  and  Oanntt^s  com- 
mand to  the  state  to  receive  from  the  bank 
tiie  performance  of  all  his  covoiantB,  the 
most  material  of  which  is  the  pmniise  to  pay 
the  purdiase  price.  Bat  If  ftn  agreement  to 
receive  and  pay  the  money  over  to  the  state 
la  not  expressed,  it  is  certainly  to  be  implied 
as  a  part  of  the  bank's  obligatliHi.  To  hold 
othOTwise  would  be  to  make  the  manner  and 
form  of  payment  to  the  state  not  merely  ma- 
terial, but  oontTDlllng;  whereas,  considering 
the  design  of  the  parties,  it  was  and  must  be 
now  so  held  of  no  consequence  to  the  Canutts 
whethOT  the  payment  to  the  state  was  made 
by  the  bank,  Endsley,  or  these  plaintUCs,  ao 
long  as  his  obligation  was  discharged. 

[3]  Furthermore,  there  being  no  question 
as  to  the  creation  of  a  trust,  the  assignment, 
which,  in  this  case.  Is  the  trust  Instrument, 
Is  to  be  construed  in  the  light  of  the  object 
sought  to  be  obtained,  and  to  that  end,  if 
it  be  held  that  the  asslgnmrat  is  uncertain. 
Incomplete,  or  ambiguous,  parol  evidence  may 
be  received  to  show  the  situation  and  cir- 
cumstances surrounding  Ite  execution.  Or, 
to  restate  the  proposition,  while  an  express 
trust  in  lands  (assuming  that  the  bank  is  a 
trustee  of  lands)  cannot  be  proved  by  parol, 
the  trust  being  eatabllahed,  parol  evidence 
will  be  received  to  make  the  instrament  cer- 
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tain,  If  It  be  uncertain*  or  to  abow  Ita  teimm 
to  the  end  tbat  the  tme  porpoae  of  tba  par- 
ties In  Interest  be  not  defeat^  Beid  t.  Reld. 
13  Blch.  Bq.  (S.  C.)  218;  Beadi  on  Tnuts, 
TBS;  Hinckley  t.  Hinckley,  79  He.  820,  9 
AtL  897;  Nesbltt  T.  -Sterena,  lei  Ind.  519, 
69  K  B.  266.  Undor  this  rnle,  paragnph  6 
of  the  amended  complaint  makes  the  com- 
plaint stote  a  cause  of  action,  alQioiigb  it  be 
held  that  the  ordinal  did  not 

[4]  It  was  urged  upon  the  argumott  of 
this  cause,  and  is  suggested  In  the  brlet 
that  qipellants  and  their  assignor  have  failed 
to  meet  other  covenants  and  conditkms  of 
their  contract  If  so,  it  may  be  shown  In 
defense  of  this  actkm.  We  are  not  holding 
that  there  may  not  be  a  defwse,  but  merely 
tbat  the  complaint  before  us  atates  a  cause 
of  action,  and  entitles  the  appellants  to  be 
heard  in  a  court  of  equity. 

Reversed  and  remanded,  with  Instructions 
to  overrule  the  demurrer. 

DUNBAR,  O.  and  ELLIS,  CROW,  and 
HORBIS,  JJ^  concur. 


WBSTBRMAN  v.  GORDER  et  nx. 
(Supreme  Court  of  Kansas.   Jan.  6,  1912.) 

(ByOabut  hy  tke  Court.) 

1.  EJBTOim.   (I  83*)  — FixsB  Rxpbesehta- 
tion8^"Equitabij:  Estoppel." 

Where  false  represeatatioDs  are  made  by 
a  vendor  In  the  sale  of  proper^,  the  applica- 
tion of  the  doctrine  of  equitable  estoppel  does 
Dot  necessarily  depend  upon  the  knowledge  of 
tiie  vendor  of  the  falsity  of  the  representauons, 
but  may  rest  npon  the  principle  tbat  one  who, 
by  representine  that  a  certain  state  of  facts 
exists,  has  mi»ed  another  is  precluded  from 
denying  the  truth  of  such  representations  and 
from  setting  np  a  claim  inconsistent  with  the 
facts  as  represented,  where  such  claim  would 
result  tn  loss  to  the  other  and  operate  as  a 
fraud  upon  him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Dec  Dig.  S  83.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  3,  pp.  2497-2&08;  voL  8»  p.  7666.] 

2.  GONTSACTS   (I   94*1  — FALSX  RlPBISBinA- 

TI0N8— Bona  Fidk  Pitbchasbb. 

When  a  false  representation  is  of  a  mat- 
ter presumably  within  the  knowledge  of  the 
person  makii^  it,  not  made  in  the  way  of  com- 
mendation or  aa  an  opinion  merely,  but  as  a 
positive  assertion  of  an  existing  fact  to  Induce 
the  other  party  to  enter  into  the  contract,  such 
par^,  having  no  knowledge  to  the  contrary, 
may.  it  he  act  in  good  faith,  accept  the  repre- 
sentation as  true,  and  Is  not  bound  to  make  in- 
quiries or  examination  for  himself. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  »  420-430;  Dec  Dig.  |  94.*] 

Appeal   fftun    District   Oonrt,  lAomas 

County. 

Action  by  Henry  Westennan  against  Kl- 
tiex  Gorder  and  wife.  Judgment  for  i^alntiff, 
and  defendants  appeal.  Afflrmed. 

E.  H.  Benson,  for  an>ellants.  Uabln  ft 
Mahln,  for  appellee. 


BENSON,  J.  The  defendants,  Klser  0ms 
der  and  wife,  appeal  from  a  Judgmut  qidet> 
ing  the  title  to  a  tract  of  land  In  the  plafn- 
tur,  Henry  WestOTman.  Tlie  appellanto  dalm 
title  to  an  undivided,  one-half  of  the  tract 
nndffl  a  quitclaim  deed  ftom  toe  Kansas 
Town  ft  lAnd  Oompanr.  The  mpeUeea  are 
in  the  possession  under  a  deed  ftom  the  ap- 
pdlanti,  purporting  to  cDuver  the  land,  made 
and  dellyered  before  the  conveyance  from 
the  land  company  was  executed,  and  contend 
that  tlie  appellanto  are  estoi^ied  from  assert- 
ing th^  after-acquired  title,  because  of  their 
previous  conveyance  to  the  appellee,  and 
because  of  the  representations  of  the  appel- 
lant Ktzer  Corder  that  he  was  the  owner  of 
the  land. 

The  district  court  found  that  the  convey- 
ance by  the  appellants  to  the  appellee  was 
by  quitclaim  deed,  and  that  it  did  not  estop 
the  grantors  therein.  The  appellee  contends 
that,  whUe  the  word  "quitclaim"  Is  used  In 
the  deed,  It  nevertheless  purports  to  convey 
an  Indefeasible  estate  In  fee  simple  In  the 
land,  and  not  the  grantor's  interest  mer^, 
and  that  It  therefore  works  an  estoppel  aa 
provided  in  section  1656  of  the  General  Stat- 
utes of  1009.  The  language  of  the  deed  Is 
quite  similar  to  that  of  the  deed  referred 
to  in  Bruce  v.  Luke,  9  Kan.  201, 12  Am.  Rep. 
491,  which  was  bdd  to  create  no  estoppel. 
The  district  court  found  for  the  appellees 
on  the  other  question  presented,  viz.,  tbat 
the  appellants  were  estopped  by  their  repre- 
sentations. The  evidence  of  both  parties 
shows,  and  the  court  found,  tbat  while  nego- 
tiations were  pending  for  the  sale  and  pur- 
chase of  the  land  the  appellant  Klzer  Corder 
stated  that  he  own  Ml  the  land  by  warranty 
deed  from  G.  F.  Jllsoo,  except  an  Interest 
therein  held  by  one  Tilden,  and  that  a  con- 
veyance from  the  appellants  would  vest  the 
absolute  title,  except  that  outstonding  In- 
terest which  he  advised  the  appellee  to  pur^ 
chase.  The  appellee  believed  these  repre- 
sentations to  be  true  and  relying  upon  them 
entered  Into  an  agreement  with  appellants 
for  a  conveyance  of  the  land  for  $650,  which 
sum  he  paid,  and  received  the  conveyance 
as  agreed,  and  also  bought  the  Tilden  In- 
terest, paying  $000  therefor,  all  In  reliance 
upon  the  truto  of  the  rqwesoitetlons  so 
made.  When  he  made  the  representotions, 
and  wbrai  be  delivered  the  deed  Corder  be- 
lieved tbat  be  owned  the  land  (exc^t  the 
TUden  Interest),  and  that  his  stotements 
concerning  the  title  were  true,  and  Intoid- 
ed  tbat  tbe  deed  made  by  him  and  wlto 
should  conT^  a  perfect  title,  but  about  10 
months  afterwards  lie  was  inftmned  hs  an 
abstracts  that  the  Kansas  Town  ft  Land 
Company  owned  an  Interest  In  the  land,  and 
thoeupon  be  obtelned  a  quitclaim  deed  tttm 
tbat  company  of  ito  title  and  interest  for 
the  aum  of  $2,  and  fills  la  tbe  Intmst  ad- 
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Indicated  against  blm  In  the  district  conrt 
The  only  qaestlon  that  need  be  decided  is 
vbether  the  representations  concerning  the 
title  so  made  and  relied  npon  estop  the  ap- 
pellants from  asserting  and  holding  adverse- 
ly the  Interest  so  acquired  after  their  con- 
veyance to  the  appellee.  While  admitting 
ttiat  the  representations  were  made  and  that 
th^  were  untrue,  It  Is  contended  that  be- 
cause they  were  made  In  good  faith,  believ- 
ing them  to  be  true^  and  no  fraud  was  In- 
tended, therefore  an  estoppel  was  not  creat- 
ed. It  must  be  conceded  that  the  effect  is 
the  same  as  U  would  have  been  If  guilty 
knowledge  bad  been  shown.  It  does  not  re- 
pair the  loss  of  the  grantee  to  be  told  that 
the  grantor  supposed  he  was  telling  the 
truth. 

It  has  ottm  been  held  that  false  represen- 
tations made  and  acted  upon  to  the  injury 
of  another,  although  not  known  to  be  false 
by  the  party  making  them,  may,  nevertheless, 
in  a  proper  case,  afford  ground  for  the  re- 
covery of  damages.  Thus  It  was  said  In  Hol- 
comb  V.  Noble,  69  Mich.  396,  399,  37  N.  W. 
497,  498:  "Careful  examination  of  the  cases 
adjudicated  In  this  state  satisfies  me  that 
the  doctrine  Is  settled  here,  by  a  long  line  of 
cases,  that  If  there  was  in  fact  a  misrepre- 
sentation, though  made  Innocently,  and  its 
deceptive  influence  was  effective,  the  conse- 
quences to  the  plaintiff  being  as  serious  as 
though  it.  had  proceeded  from  a  vicious  pur- 
pose, he  would  have  a  right  of  action  for 
the  damages  caused  thereby  either  at  law 
or  In  equity."  The  decision  last  cited  was 
applied  and  fellowed  In  an  action  for  dam- 
ages on  the  sale  of  real  estate,  in  Aldrlch 
V.  Scribner.  154  Mich.  23.  U7  N.  W.  581, 
18  L.  H.  A.  (N.  S.)  379. 

The  Nebraska  Supreme  Conrt  In  consider- 
ing this  subject,  In  Johnson  v.  Gulick,  46 
Neb.  817,  65  N.  W.  883,  50  Am.  St  Bep.  629, 
said:  "Whether,  in  an  action  for  damages 
for  false  representations,  it  is  necessary 
either  to  aver  or  prove  the  scienter,  the  au- 
thorities do  not  agree.  The  better  rule,  and 
the  one  adopted  by  this  court,  is  that  the 
Intent  or  good  faiUi  of  the  person  making 
false  statements  Is  not  in  issue  in  snch  a 
case."  "It  ia  Immaterial  whether  snelt  state- 
ments are  made  Innocently  or  knowingly. 
It  Is  as  fraudulent  to  affirm  the  existence  of 
a  fact  about  which  one  Is  in  entire  ignorance 
as  it  is  to  affirm  what  Is  false,  knowing  it  to 
be  BO."  Bullitt  V.  Farrar,  42  Minn.  8,  43  N. 
W.  566,  6  U  R.  A  149,  18  Am.  St  Sep.  48S. 
This  subject  is  reviewed  In  a  Cfw  note  In  7 
L.  R.  A.  (N.  S.)  646. 

[1]  Whatever  may  be  the  rule  respecting 
CDilty  knowledge  in  actions  for  damages  for 
deceit  the  application  of  the  doctrine  of 
eqnitable  estoppel  does  not  necessarily  de- 
pend upon  snch  kn9wledge,  but  may  rest 
Dpon  the  principle  that  one  who,  by  false 
representations  that  a  certain  state  of  tacts 
exists  has  misled  another.  Is  precluded  from 


denying  the  troth  of  such  representations 
where  such  denial  would  result  In  loss  to 
the  other  party  and  operate  as  a  ftaud  upon 
him.  Cornell  University  v.  Parkinson,  69 
Kan.  865,  373,  S3  Pac.  138;  2  Tiffany  on 
Modem  Law  of  Real  Prop.  {  457;  16  Cyc. 
728.  Equitable  estoppel  in  general  terms 
has  been  defined  as  "such  conduct  that  It 
would  be  *  •  •  a  fraud  upon  the  rights 
of  another  •  •  •  to  repudiate,  and  to 
set  up  claims  Inconsistent  with  it"  Note 
in  1  li.  R.  A.  622.  "It  is  In  strict  agreement 
with  equitable  notions  to  say  of  such  party 
that  his.  repudiation  of  his  own  prior  con- 
duct which  had  amounted  to  an  estoppel, 
and  his  assertion  of  claims  notwithstanding 
his  former  acts  or  words,  would  be  fraudu- 
lent— would  be  a  fraud  upon  the  rights  of  the 
person  benefited  by  the  estoppel."  2  Pom- 
eroy,  Eq.  Jur.  (3d  Ed.)  i  803.  This  principle 
has  been  applied  to  representetions  concern- 
ing title  to  real  estate  Kirk  v.  Hamilton, 
102  U.  S.  68,  77,  26  I*  Ed.  79.  Blgelow  T. 
Fobs.  59  Me.  162. 

In  Babcock  v.  Case,  61  Pa.  427,  100  Am. 
Dec.  654,  the  grantee  in  a  tax  deed  represent- 
ed that  be  had  examined  the  title  and  that 
It  was  good.  The  suit  was  to  recover  the 
consideration  paid  for  the  land.  The  court 
Eaid  that  although  the  action  was  at  com- 
mon law  it  was  still  equitable.  "The  seller 
was  bound  to  exhibit  tbe  truth  of  the  case 
as  It  existed,  whether  he  knew  them  (the 
facts)  or  not  That  is  to  say,  his  Ignorance 
of  them,  having  underteken  truly  to  state 
them,  would  not  redeem  a  falsehood  In  re- 
gard to  them  In  any  material  matter,  from 
being  a  fraud,  and  a  fraud  that  would  avoid 
the  contract"  "When  the  vendee  relies  on 
the  representations  of  the  vendor,  and  acts 
upon  the  faith  thereof,  without  relying  on 
his  own  Judgment  or  opinion,  and  this  Is 
known  to  the  vendor,  the  latter  cannot  shel- 
ter bimself  under  the  pretense  that  his  rep- 
resentation was  a  mere  expression  of  opin- 
ion, when  It  Is  discovered  to  be  false."  James 
Rimer  v.  Barney  Dugan,  89  Miss.  477,  77 
Am.  Dec  687.  "It  Is  not  necessary  to  an 
equlteble  estoppel  that  the  party  should  de- 
sign to  mislead.  It  is  enough  that  the  act 
was  calculated  to  mislead  and  actually  did 
mislead  tbe  defendants  while  acting  In  good 
faith,  and  with  reasonable  care  and  dili- 
gence. •  •  Blair  T.  Walt  et  nl.,  68 
N.  T.  lis,  116. 

It  Is  contended  that  the  appellee  should 
be  denied  relief  because  he  did  not  examine 
the  records.  It  would  be  highly  inequitable 
to  say  to  (me  who  in  good  faith  has  relied 
upon  tbe  express  declaration  of  another  that 
be  owned  the  land  and  could  convey  s  per- 
fect title,  that  he  might  bare  aacertataed 
its  falsity  by  proceeding  to  the  county  seat^ 
which  in  this  case  was  17  miles  distant  and 
making  an  examination  of  the  record.  Hie 
obligation  of  ordinary  good  faith  preclndes 
ttie  TwdfflF  from  seddng  Bdielter  onder  sncb 
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n  claim.  Bfwart  on  Eatoppel,  137;  Blgelow 
on  BBtoppel,  006;  2  Pomeroy,  Eq.  Jur.  (3d 
Bd.)  I  810. 

[2]  Wbaa  a  false  representation  Is  of  a 
matter  presumably  within  the  knowledge  of 
the  party  making  It,  not  made  tn  the  way 
of  commendation  or  as  an  opinion  merely, 
bat  as  a  positive  assertion  of  an  existing 
fact  to  Induce  the  other  party  to  enter  Into 
the  contract,  such  party,  having  no  knowl- 
edge to  the  contrary,  may,  If  he  act  In  good 
faith,  accept  the  r^resentatlon  as  true,  and 
Is  not  bound  to  make  ihqulrlra  or  examina- 
tion for  himself.  This  rule  accords  with  fair 
dealing  and  Is  sanctioned  by  authority.  2 
Pomeroy,  Eq.  Jur.  (3d  Ed.)  SS  891,  893 ;  Cul- 
ver V.  Avery, '7  Wend.  (N.  T.)  380,  22  Am. 
Dec:  586;  Hunt  v.  Barker,  22  R.  I.  18,  46 
Atl.  46,  84  Am.  St  Bep.  812;  Dodge  v.  Poi>e, 
93  Ind.  480;  Klefer  v.  Rogers,  19  Minn.  32 
(GIL  14) ;  Beaupland  v.  McKeen  et  al.,  28  Pa. 
124,  131,  70  Am.  Dec.  116.  See,  also,  as 
bearing  upon  the  question  generally.  Zinc.  Go. 
V.  Freeman,  68  Kan.  691,  697.  76  Pac.  09Q. 

General  expressions  in  a  commissioner's 
decision  In  ChelUs  v.  Coble,  87  Kan.  558,  15 
Pac.  505,  are  cited  as  opposed  to  some  of 
the  principles  followed  In  this  opinion,  but, 
as  applied  to  the  facts  of  this  case,  these 
principles  are  well  founded  in  equity  and 
sustained  by  the  authorities. 

The  Judgment  1b  affirmed.  All  the  Justices 
concurring. 


GIBSON  T.  HcCLEES  et  aL 
(Supreme  Court  of  Kansas.   Jan.  6,  1912.) 

(BpUahua  &y  the  Court.) 

Taxation  (|  704*)  — Tax  Debd  — DxraonvE 

Rkdemptiok  Notice. 

The  inclusion  In  a  redemption  notice  of  an 
amount  In  excess  of  the  taxes  charged,  with  in- 
terest calculated  to  the  last  day  of  redemption, 
renders  the  tax  deed  voidable  and  subject  to  be 
defeated  if  attacked  la  due  time. 

[Ed.  Note.— For  other  caees,  aee  Taxation, 
Cent.  Dig.  SI  1418-1423;  Dec.  Dig.  |  704.*] 

Appeal  from  District  Court,  Seward 
County. 

Action  by  Charles  E.  Gibson  against  Caro- 
line McGIees  and  others.  Judgment  for 
plaintiff  and  J.  V.  I^can  and  others,  defend- 
ants, appeal  Affirmed. 

V.  S.  llacy  and  H.  T.  Tncker,  for  appel- 
lants.  Bcates  ft  WatUns,  for  appellee. 

JOHNSTON,  0.  J.  This  was  an  action  to 
quiet  title  of  Ohas.  E.  Gibson  In  a  tract  of 
land  as  against  Caroline  McCIees.  Service 
on  defendant  was  obtained  by  publication, 
and,  no  defense  being  made,  Judgmwt  by  de- 
fault was  taken  against  her.  Thereafter  the 
Judgment  was  set  aside  on  motion,  as  pro- 
vided by  section  83  of  the  Code  of  Civil  Pro- 
cedure (Oen.  Stat  1909,  S  5676),  and  J.  V. 


Lycan,  who  bad  acquired  the  Interest  of 
McClees,  was  substituted  as  defendant  In 
the  petition  Gibson  alleged  he  held  the  pat- 
ent title  to  the  land,  which  was  vacant  and 
wholly  unoccupied,  and  that  defendants 
claimed  an  Interest  therein  the  nature  of 
which  was  unknown  to  him.  Lycan  answer- 
ed, claiming  title  under  a  tax  deed  Issued 
to  SfcClees  In  1S92,  and  that  she  had  trans- 
ferred her  interest  under  it  to  him  in  1908, 
and,  further,  that  he  had  taken  possession 
of  the  land  In  August,  1908,  and  had  made 
Improvements  thereon.  Gibson  replied  al- 
leging that  the  tax  deed  was  Invalid  because. 
In  the  amount  named  In  the  redemption  no- 
tice upon  which  the  deed  was  based,  were 
Included  certain  fees  for  advertising  not  law- 
fully chargeable.  A  trial  resulted  In  a  Judg- 
ment for  appellee  Gibson. 

The  appellant  insiets  that  the  petition  of 
appellee  was  Inaufflclent  In  that  he  failed  to 
state  the  nature  of  appellant's  claim  of  title 
or  to  show  that  It  In  fact  constituted  a  doud 
on  appellee's  title,  or  anything  which  called 
for  the  aid  of  a  court  of  equity.  If  this 
be  a  defect  it  was  cured  by  the  answer  of 
appellant  who  set  out  in  hla  answer  the 
source  and  nature  of  bis  claim  of  title.  Cas- 
ner  v.  Gablmao,  60  Kan.  857,  66  Pac.  1131; 
Harp  T.  WUson,  84  Kan.  46,  113  Pac.  309; 
Brlce  V.  Sayler,  82  Kan.  500,  108  Pac.  815; 
Parker  v.  Vaughn,  85  Kan.  324,  116  Pac. 
882.  The  Issue  was  sharply  drawn  by  tbe 
pleadings;  appellee  basing  his  claim  on  the 
patent  title,  appellant  claiming  under  a  tax 
title,  and  appellee  responding  that  tbe  tax 
title,  which  was  not  five  years  old  when  the 
action  was  commenced,  was  invalid.  As  the 
pleadings  stood,  the  objection  to  tbe  intro- 
duction of  any  testimony  was  not  good. 

Tbe  regularity  of  the  proceedings  upon 
which  the  tax  deed  was  founded  remains. 
A  sale  was  made  in  September,  1898,  for  the 
unpaid  taxes  of  1897,  amounting  to  96.36. 
A  tax  deed  was  executed  in  September,  1902. 
the  consideration  of  which  was  the  taxes  for 
the  years  1897  to  and  Including  1901,  the 
compromise  order  having  been  made  on  No- 
vember 8,  1901.  It  appears  that  the  sum 
stated  in  the  redemption  notice,  as  necessary 
to  redeem,  exceeded  the  taxes  charged,  and 
interest  calculated  to  the  last  day  of  redemp- 
tion, against  the  land  as  provided  In  section 
9474,  Gen.  Stat.  1909.  The  excess,  although 
not  large,  being  40  c«its  for  each  of  three 
years,  is  fatal  to  the  deed  when  attacked  In 
time.  This  excess,  It  seems,  was  chained  on 
the  theory  that  It  was  proper  to  Include  the 
printer's  fees.  The  county  treasurer  testi- 
fied that  it  had  been  the  practice  in  that 
county  to  include  tb^e  amounts  in  the  re- 
demption notice.  These  were  not  proper 
charges,  and  the  Inclusion  In  the  red^nptlon 
notice  of  an  amount  In  excess  of  the  taxes 
charged,  and  Interest  makes  the  tax  deed 
voidable  when  challenged  within  five  yearn 
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of  tba  time  tb»  tax  deed  1b  recorded.  Shln- 
kle  T.  Meek,  60  Ksn.  S68,  76  Fftc  837;  Caii- 
ner    QahlmaD,  6  Kan.  Aj/p.  295,  51  Pac.  66. 

Tbere  !■  no  force  In  the  migsestUni  tbat  tbe 
amoont  of  taxes  charged,  and  Interest  cal- 
culated to  the  laat  day  of  redemption,  can- 
not be  determined  because  what  was  the 
last  daj  of  redemption  was  not  shown.  It 
was  shown  that  there  was  a  September  sale 
In  1888.  The  law  fixes  the  day  of  sale  as 
the  first  Toeeday  of  ttiat  month  and,  also, 
the  explrathm  of  the  period  of  redmptlon, 
ao  that  the  amount  Beeessarr  to  redeem 
coold  be  definitely  ascertained. 

Tbe  judgment  Is  affirmed.  AH  the  Justices 
concarring. 


SWAN  T.  BETIS  BOCK  SAI/T  CO. 
(Snpreme  Court  of  Kansas.  Jan.  6^  1S12.) 

(Svliaiut  hy  t&«  Court.) 
1.  New  Tbiai.  (i  12S*>— Monow— ConBiauo- 
noM. 

Where  a  nnmber  of  apedal  findinrs  are 
made  against  the  party  in  wboae  faror  a  gen- 
eral Terdict  ii  rendered,  a  motion  for  a  new 
trial,  filed  by  him,  on  tbe  gronod  that  the  ver- 
dict la  againat  the  eTidence,  will  be  interpret- 
ed aa  meaning  tbat  auch  spedal  findings  are 
againat  tbe  CTidence. 

[Ed.  Note.— For  other  caaes,  aee  New  Trial, 
Cent  Dig.  {  261;  Dec.  Dig.  j  128.*] 

3:  JvTMiamr  <|  211*)— Tms  fob  Renditioh 
— OsnonoHB  to  Spxcial  FxKDiifas— Ap- 

FXOTAL  BT  GOUBT. 

Where  apecial  findinga  retained  by  a  jnry 
are  attacked  as  contrary  to  the  avldence,  no 
judgment  can  be  rendered  npon  them  ontil 
they  liave  been  approved  by  toe  trial  conrt. 

tEd.  Note^For  other  cases,  aee  Judgment, 
Cent.  Dig.  I  386:  Dec.  Dig.  |  211.*] 

(Additional  BvUahiu  hjf  Editorial  8ia^.} 

8.  Words  and  Phrasbb— "Vebdict." 

Bonvier*!  definition  of  a  verdict  ia  tbe 
onanlmoos  decision  of  a  jnry,  reported  to  the 
conrt,  on  matters  lawfully  submitted  to  them 
in  the  trial,  and  tbe  term  "verdict"  is  often 
need  in  diaUnctlon  to  answers  to  special  qnes- 
tiona,  but  is  not  necesaarlly  synonymous  with 
"general  verdict";  and  the  word,  as  ao  used 
in  law,  is  not  applicable  to  findings  of  fact  by 
the  court. 

[Ed.  Note^For  other  definitions,  see  Words 
snd  Phrases,  toL  8,  pp.  7293-7286.  7827.1 

Appeal  from  District  Court,  Rice  County. 

Action  by  Olara  O.  Swan  against  tlie  Bevls 
Rock  Salt  Company.  Judgment  for  plain- 
tiff,  and  dtfendant  appeals.  Affirmed. 

Ellerbe  &  Brokaw  and  Samuel  Jones,  for 
appellant   Ryan  &  Haney,  for  appellee 

MASON,  J.  Harry  Swan  lost  bis  life 
while  In  Uie  employ  of  the  Bevis  Rock  Salt 
Company.  His  mother  brought  an  action 
against  the  company,  alleging  that  hla  death 
was  caused  by  its  negligence.  Upon  the  trial, 
the  jury  brought  In  a  general  verdict  for  the 
plaintiff,  but  returned  answers  to  special 
questions  which  the  defraidant  maintains  ea- 


tltled  it  to  a  Jvdgment  The  plalntu:  filed 
a  motion  for  a  new  trial,  whltdi  the  conrt 
snatalned.  The  defendant  apj^eala  from  the 
order  granting  a  new  trlaL 

The  motion  for  a  new  trial  embraced  all 
the  grounds  spedfled  in  section  305  of  tbe 
Code  (section  5899,  Oen.  St  1909),  which 
were  stated  in  tiw  exact  language  of  the 
statute,  «cept  for  unimportant  clerical  er- 
rors. The  record  does  not  show  why  the  new 
trial  was  granted.  It  may  have  been  for 
any  reason  cove^d  tbe  motion.  With  re- 
spect to  some  of  the  grounds  presented,  tbe 
trial  court  has  a  considerable  discretion,  and 
a  better  opportunity  for  Information  than 
can  be  afforded  a  reviewing  court 

'^rlal  courts  are  invested  with  a  very  large 
and  extended  discretion  In  the  granting  of 
new  trials;  and  new  trials  ought  to  be  grant- 
ed whenever,  In  the  opinion  of  the  trial 
court,  the  party  asking  for  the  new  trial  has 
not  in  all  probability  had  a  reasonably  fair 
trial,  and  has  not  In  all  probability  obtained 
or  received  substantial  Justice,  although  It 
might  be  difficult  for  the  trial  court  or  the 
parties  to  state  tbe  grounds  for  sn<A  new 
trial  upon  paper  so  plainly  that  the  Supreme 
Court  could  understand  them  as  well  as 
tbe  trial  court  and  tbe  parties  themselves 
understood  theuL  •  •  *  For,  unless  the 
Supreme  Court  can  see,  b^ond  all  reason- 
able doubt,  that  the  trial  court  has  mani- 
festly and  materially  erred  with  reference 
to  some  pure,  simple,  and  unmixed  question 
of  law,  and  that,  except  for  such  error,  the 
ruling  of  tbe  trial  court  would  not  have 
been  made  as  It  was  made,  and  tbat  it 
ought  not  to  have  been  so  made,  tbe  Su- 
preme Court  will  not  reverse  the  order  of 
the  trial  court,  granting  tbe  new  trial." 
City  of  Sedan  v.  Cburcb,  29  Kan.  100. 

While  a  number  of  questions  of  law  are 
suggested  and  argued  by  the  appellant,  we 
are  unable  to  say  bow  far,  If  at  all,  they 
affected  tbe  decision  of  tbe  trial  court  Nor 
can  we  say,  against  that  decision,  tbat  the 
plaintiff  received  substantial  justice  at  tbe 
first  trial. 

[1,  3]  Tbe  motion  for  a  new  trial  assigned, 
among  other  grounds,  tbat  the  "verdict,  re- 
port, or  decision"  was  given  under  the  in- 
fluence of  passion  or  prejudice,  and  was,  in 
whole  or  in  part,  contrary  to  the  evidence. 
Tbe  defendant  interprets  these  allegations 
as  applying  solely  to  the  general  verdict,  as- 
serts that  the  plaintiff  made  no  attadc  upon 
tbe  special  findings,  and  argues  tbat,  as  the 
verdict  was  In  favor  of  tbe  plaintiff,  she 
cannot  be  heard  to  ask  a  new  trial  on  tbe 
ground  that  It  was  due  to  prejudice,  or  was 
against  tbe  evidence.  Such  an  Interpreta- 
tion of  the  language  of  tbe  motion  is  too 
literal  and  narrow.  In  the  situation  stated, 
the  word  "verdict,"  as  used  in  the  motion, 
must  be  regarded  as  including  the  special  find- 
ings— indeed,  aa  referring  especially  to  them. 
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BoDvla^  dBllDltlon  of  «  rardlet  to:  '^dw 
uuuiliDOU  dedaloii,  made  by  a  J1117  utd 
reported  to  the  court,  on  the  matters  lawful- 
ly anbmltted  to  them  In  the  course  of  a  trial 
of  a  canBek"  The  term  **Terdlct'  Is  often 
used  in  (Ustinetion  to  the  answers  to  «pe- 
clal  questions,  bat  la  not  necessarily  abso- 
lutely synonymottB  wUb  "^leral  verdict"  It 
most  be  construed  according  to  Its  context 
It  ordinarily  applies  only  to  the  decision  of 
a  jury  (Kemer  t.  Petlgo,  25  Kan.  652),  and 
yet,  as  used  in  a  motion  tor  a  new  trial,  It 
has  been  gimi  a  broader  significance;  the 
court  saying:  "The  word  *Terdi<:t'  as  it  Is 
used  in  law,  la  not  ajvlicable  to  the  flndlugs 
of  fact  by  the  court  The  Code  does  not 
use  the  word  In  that  sense,  but  usee  it  to 
express  the  r^rt  of  the  jury  on  the  eri- 
i&use  submitted  to  them,  while  it  uses  an 
entirely  different  phraseology  to  express  the 
report  of  the  court  on  the  evidence.  But^ 
while  the  word  is  Inaptly  ehoeen  for  the 
purpose^  it  suflBiclently  indicates  the  object  of 
the  motion  to  be  nndorstood,  and  will  be  so 
treated."  McGullagh  t.  Allen,  10  Kan.  UO, 
154. 

[2]  The  defttidant  aska  this  court  to  di- 
rect a  Judgment  In  its  favor  upon  the  special 
findings.  Where  a  general  verdict  is  attack- 
ed as  contrary  to  the  evidence  no  Judgment 
can  be  rendered  upon  it  until  it  has  been 
approved  by  the  trial  court  "It  has  been 
the  unvarying  decision  of  this  conrt  to  per- 
mit no  verdict  to  stand,  unless  both  the 
Jury  and  the  court  trying  the  cause  could, 
within  the  rules  prescribed,  approve  the 
same."  K.  O.  W.  &  N.  R.  Oo.  v.  Kyan.  40 
Kan.  1,  90  Pac.  108.  If  In  the  present  case 
the  special  findings  are  in  fact  inconslsteDt 
with  a  recovery  by  the  plaintiff,  It  can  be 
said  that,  "as  it  is  impossible  to  reconcile 
the  special  findings  with  the  general  verdict 
the  former  constitute  the  verdict  of  the 
Jury."  Garth  v.  Edwards  County,  63  Kan. 
7SS,  758,  66  Pac  099,  1000.  Begarded  as 
a  vordlct  the  findings  are  subject  to  the 
same  rule  as  a  general  verdict — if  they  are 
challenged  as  against  the  evidence,  they  can- 
not be  made  the  basis  of  a  Judgioent  until 
tbey  have  been  approved  by  the  trial  court 
Here  the  plaintiff  challenged  them  upon  that 
ground,  and  the  court  refused  to  approve 
them.  Therefore  no  JndgmsDt  can  be  direct- 
ed upon  them. 

Harry  Swan,  the  workman  who  was  kill- 
ed, was  employed  as  a  "top  cageman."  A 
car  would  be  loaded  with  salt  In  the  mine, 
placed  in  the  "cage"  or  elevator,  and  raised 
until  the  platform  was  level  with  the  floor 
at  the  top  of  the  shaft  It  was  then  the 
duty  of  Swan  to  empty  the  car,  replace  it 
and  signal  the  engineer,  by  pulling  a  wire 
connected  with  a  gong,  to  lower  the  cage. 
The  Jury  found  that  his  death  was  occa- 
sioned by  the  engineer  moving  the  cage 
without  having  received  any  signal;  Swan 


fidllng  down  the  shaft  Tba  defendant  u- 
mmea  that  It  la  not  UaUa  tax  the  eaglnaer^ 
negHgenesk  because  he  was  Swan's  fellov 
woAman.  There  seems  toam  for  the  con- 
trition that  while  Swan  was  at  work  it  was 
neoessary  that  tlie  platfbnn  of  the  cage 
ahould  be  k^  Umi  with  the  floor.  In  wder 
that  he  should  have  a  safb  place  In  which 
to  work;  that  to  ke^  It  so  ms  a  non- 
delegable duty;  that  ths  remoral  of  the 
platform  while  be  was  still  at  work,  before 
he  had  given  a  signal,  was  a  character  of 
negligence  for  which  the  employw  would  be 
liable,  Irrespective  <tf  the  ftflow  swvant  mat- 
ter. This  questlmi  Is  not  before  us  now  for 
decision;  but  It  Is  mmtloned  In  (wder  dut 
this  court  may  not  be  understood  to  accept 
the  view  that  the  defendant  la  not  llaUe  for 
the  engineer's  n^Ugenee. 

The  order  sustaining  the  motion  for  a  new 
trial  Is  aSimied.  All  the  JustlceB  coaennlnfr 


BDWARDS  T.  ATOHISON.  T.  A  &  F. 
BT.  00. 

(Supreme  Court  of  Kansas.  Jan.  6,  1912.) 

(ByUahMM  by  th«  Court.) 

RAn.BOADS  (i  352*)— Caossina  Aooeobh^ 
Vbbdict— IncoNsisTVMT  FiNDinas. 

Tlie  plaintiff  recovered  a  jndgment  for 
damages  for  injurieB  occasioned  by  the  colii- 
■ioD  of  one  of  the  defendant's  engines  with  his 
wagon  at  a  street  crosiing.  He  drove  by  a 
crossing  bell  at  the  aide  of  the  street  wtuie  it 
was  sounding  warning  of  the  approach  of  the 
train.  Applying  to  certain  special  findings  of 
fact  the  measure  of  vigilance  which  the  law 
required  of  him,  he  mast  have  heard  the  belL 
According  to  another  special  finding,  he  need 
not  necessarily  have  heard  the  beil,  although 
not  inattentive.  HeJd,  the  findings  are  incon- 
sistent and,  being  inconsistent  upon  a  matter 
material  In  estimating  the  pmdence  of  each 
party,  they  do  not  furnish  a  basis  for  a  Judg- 
ment In  favor  of  either  one, 

[Ed.  Note.--For  other  cases,  see  BallroadSt 
Dec.  Dig.  I  S52.*] 

Ai^>eal  tnm  District  Courts  Bdwards 
County. 

Action  John  Edwaids  against  Uie  Ateht 
son,  Topdui  tt  Santa  Hallway  Conqjuny. 
Jn^moLt  for  plaintiff,  and  defendant  aih 
peala.  Reversed. 

Wm.  B.  Smith,  O.  J.  Wood,  P.  Dumont 
Smith,  and  A.  A.  Scott  for  appellant  W.  SL 
Broadle  and  T.  S.  Haun,  for  appellee. 

BURGH,  J.  The  plaintiff  sued  the  defend- 
ant for  damages  resuitlog  from  a  collision 
with  one  of  the  defendant's  trains  at  a  point 
where  the  railway  track  crosses  a  street  in 
Kinsley.  The  plaintiff  recovered  and  the  de> 
fendant  appeals. 

The  street  in  question  extends  north  and 
south,  and  is  crossed  by  four  parallel  tracks, 
running  from  the  northeast  to  the  southwest 
The  first  track  approached  from  the  north  is 
a  switch  track;  57  feet  to  the  south  is  the 
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main  tnA;  26  feet  from  flie  main  trade  la  a 
storage  tn^;  and  U  feet  b^ond  la  the 
bnmcb  line  track.  Tha  storage  track  was 
occm»led  by  a  line  of  frelgbfc  cars,  protruding 
Into  tbe  eaat  side  of  the  etreet  and  extending 
a  long  distance  to  tbe  nortbeast.  The  plain- 
tUr  was  driving  a  team  of  mnlee,  hitched  to 
a  loaded  wagon,  and  was  going  aonth.  He 
crossed  the  switch  track  without  halting,  hut 
■topped  to  look  and  listen,  and  before  gohig 
upon  the  main  track,  wbldi  was  clear.  He 
neither  saw  nor  heard  a  brandi  line  paeson- 
gia  train  coming  from  the  northeast  behind 
the  line  of  cars  on  the  storage  track,  and 
drove  on  until  the  engine  of  the  train  stmck 
his  wagon.  The  following  la  a  portion  ot  his 
accoont  of  his  condoct: 

"As  I  came  to  the  [main]  track,  I  pulled 
up  my  mnles  and  looked  to  the  east  I 
couldn't  see  anything;  the  cars  were  in  my 
road;  then  I  let  the  mules  go  on.  As  I 
came  by  the  cars,  I  couldn't  see  or  hear  any 
train,  or  bear  any  bells  ringing.  I  listened 
for  the  train;  I  listened  for  signals.  As  tbe 
mules  got  by  these  ears,  they  sprung  ahead, 
and  as  1  got  by,  when  I  got  far  enough  ahead 
so  I  was  by  the  cars,  the  train  was  a  little 
way  from  me — I  can't  say  bow  many  feet — 
but  it  was  close  to  me.  I  remember  of  rais- 
ing up  to  urge  the  mules  a  little  more,  and 
they  were  on  the  track.  I  raised  up,  but  1 
don't  remember  any  more.  I  didn't  know 
anything  after  that  •  •  •  My  bearing 
and  eyesight  are  good." 

A  crossing  bell  was  located  at  the  west  side 
of  the  street  between  the  main  Una  tradt 
and  the  storage  track. 

Tbe  Jury  returned  the  f<dlowlng  qtedal 
findings  of  fact: 

"Q.  1.  How  long  had  the  plaintiff  been  in 
the  habit  of  coming  to  Kinsley  and  crossing 
the  track  where  the  accident  occurred?  A.  1. 
About  five  years." 

"Q.  28.  Is  this  an  automatic  bell,  operated 
by  the  approach  and  iMssage  of  trains,  which 
cause  a  circuit  to  close  and  a  bell  to  ring 
whenever  a  train  is  within  a  certain  distance 
of  it?  A.  28.  Yes. 

"Q.  29.  Was  this  bell  in  good  condition  at 
the  time  of  the  accident?   A.  29.  Tee." 

"Q.  32.  Was  the  crossing  b^l  ringing  when 
the  train  in  question  approached  the  cross- 
ing? A.  82.  Tee." 

"Q.  86.  If  the  bell  was  In  order,  at  what 
distance  from  it  would  the  apinoaeh  of  a 
train  cause  it  to  ring?  A.  St.  About  600 
feet" 

**g.  46.  Did  the  witness  BHlls  bear  the 
crossing  bell  ring  when  he  was  100  feet  away 
from  it?  A.  46^  Yes. 

47.  Did  the  witnew  Pleasant  bear  tbe 
crossing  bell  ring  when  be  was  100  feet  away 
from  it?  A.  47.  Yes.** 

"Q.  40.  If  the  plalntifF  did  not  bear  the 
crossing  bell  ringing  or  the  approach  of  the 


train,  was  that  not  due  to  the  rattling  ot 
his  wagon  or  his  own  Inattention?  A.  40. 

No." 

Tbe  lOaintlfC  drove  by  the  bell  while  it  was 
sounding  warning  of  tbe  approach  of  the 
train.  It  baa  been  said  that  It  Is  the  duty 
of  a  person  In  tbe  situation  of  tbe  plaintiff 
to  be  vigilant  in  trying  to  see.  Railway  Co. 
V.  Jenkins,  74  Kan.  487,  488,  87  Fac.  702. 
likewise  It  was  tbe  plalntUTs  duty  to  be  vigi- 
lant in  trying  to  hear.  Giving  him  credit  for 
the  alertness  which  the  law  required,  be 
could  not  escape  bearing  the  bell,  If  the  find- 
ings, other  than  No.  40,  be  true.  If  -finding 
No.  40  be  true,  he  would  not  necessarily  be 
attracted  by  tbe  sound  of  the  bell,  although 
be  were  not  lnatt«itlve,  and  although  bis 
bearing  were  not  obstructed  by  tbe  rattling 
of  the  wagon.  Consequently  the  findings  are 
inconsistent 

The  defendant  asks  for  Judgment  on  the 
special  findings.  Since,  however,  the  findings 
are  inconsistent  upon  matters  material  in  es- 
timating the  prudence  displayed  by  both  par- 
ties, they  cannot  furnish  a  sound  basis  for  a 
Judgment  in  favor  of  either. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded  for  a  new 
trial.  All  the  Justices  concurring. 


YOtTNO  et  aL  T.  SOOTT  et  al. 

(Sopreme  Court  of  Kansas.   Jan.  6,  1912.) 

1.  Mines  and  Mineraia  ({  77*)— Oil  and 
Oas  Lease—Notice  of  FoRFEiruBB. 

Notice  of  forfeiture  of  an  oil  and  gas  lease, 
^ven  to  the  former  manaKer  of  the  assi^n^ 
of  the  lease  after  the  assignee  had  paswd  into 
tbe  hands  of  a  receiver,  was  unavailing. 

[Ed.  Note.— For  other  casein  see  Hln«  and 
Hineiala,  Dee.  Dig.  |  77.*) 

2.  MinES  AND    MlRBRAU   (|  77*)— OiL  AND 

Qab  Lease— Fobfeituke. 

An  oil  and  ga«  lease  provided  that  on 
faUaie  of  the  leasee  at  any  time  to  pay  the 
rent  due  under  tbe  lease,  the  aame  miicbt  be 
forfeited  after  30  days  notice.  The  lessee's  as- 
signee  pasned  into  the  haods  of  a  receiver,  end 
witbio  SO  days  after  notice  of  forfeiture  had 
been  served  on  him  be  caused  the  lease  to  be 
again  assigned,  and  the  assij^nee  deposited  the 
amount  of  rent  in  arrears  for  tbe  seller's  bene- 
fit. HeU  that,  since,  in  order  to  declare  a  for- 
feiture, there  must  have  been  a  default  In  the 
payment  of  rent  when  due,  and  also  the  giTlng 
of  80  days  notice  of  the  default  and  tbe  intait 
to  forfeit,  the  lease  was  not  forfeited. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  (  204 ;  Dec.  Dig.  I  77.*] 

Appeal  from  District  Court,  Wilson  County. 

Action  between  J.  S.  Young  and  another 
and  H.  R  Scott  and  others.  Jodgment  for 
the  latter,  and  tbe  former  appeal.  Affirmed. 

3.  T.  Cooper  and  James  BI.  Kennedy,  for 
appaUantBl  Farrelly  ft  Brans,  Cor  aK>ellees. 

PBR  OITRIAld.  This  action  Involves  an 
oil  and  gas  leaser  execated  by  Cain  and  wife, 

on  July  20,  1903,  to  one  who  assigned  It  to 
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the  Cbannte  Oemoit  &  Clay  Prodocta  Com- 
pany. It  was  for  a  term  of  five  years,  anfl 
contained  a  forfeiture  provision,  as  follows: 
"Second  party  agrees  to  pay  said  first  party 
a  rental  of  $1.00  per  acre  per  year,  seml-an- 
nnally,  payable  In  advanra,  to  contlniie  nn- 
tU  exceeded  by  royalty  yrhea  said  rental  sball 
cease,  and  a  fallore  to  pay  at  any  time  rental 
when  doe  according  to  the  terms  of  said 
lease,  and  after  thirty  days*  notice  in  writing 
by  parties  of  the  first  part  to  said  second 
party,  shall  forfeit  all  right  to  within  lease." 

Rental  was  paid  by  the  cement  company 
when  due,  and  In  1908,  before  the  expiration 
of  the  term,  an  agreement  was  made,  extend- 
ing the  term  of  the  lease,  without  changing 
any  of  Its  conditions,  for  an  additional  period 
of  five  years.  The  lessors  continued  to  re- 
ceive rentals  from  the  cement  company  nntll 
July  20,  1909,  and  about  that  time  the  com- 
pany became  bankrupt.  In  August,  1809,  a 
letter,  asking  for  a  payment  of  rent,  was 
sent  to  the  former  manager  of  the  company, 
but  it  was  not  received  by  the  receiver  or 
trustee  of  the  bankrupt  company.  In  Octo- 
ber, 1009,  another  letter  was  sent  to  the  for- 
mer manager,  stating  a  purpose  to  cancel  the 
lease,  but  It  was  not  received  by  the  receiver 
or  trustee,  or  any  one  else.  On  January  10, 
1910,  the  lessors  sent  a  letter,  Intended  as  a 
notice  of  cancellation,  which  did  reach  the 
trustee  of  the  company  on  about  January  15, 
1910.  On  February  4,  1910,  the  trustee  as- 
signed the  lease  to  the  appellees,  and  they  at 
once  placed  $20(^  the  rent  In  arrears.  In  the 
depository  designated  In  the  lease. 

It  appears  that  on  January  8,  1910,  the 
lessors  had  executed  another  lease  on  the 
same  land  to  Mclntyre  and  Foster,  and  it 
contained  a  provision  that:  "This  lease  Is 
given  subject  to  a  lease  already  given  to  the 
Chanute  Cement  &  Clay  Products  Co.,  with 
which  said  company  has  failed  to  comply." 
On  June  following,  they  assigned  a  half  In- 
terest In  the  lease  to  the  appellants. 

[1. 2]  On  the  testimony  the  court  found  In 
fiivor  of  the  appellees,  and  the  findings  made 
are  sustained  by  the  evidence,  and  settle  all 
disputed  questions  of  fact.  A  notice  to  Pat- 
terson, the  former  manager,  while  he  was 
not  connected  with  the  company,  was  un- 
availing. A  notice  of  forfeiture  did  reach 
the  trustee,  who  was  in  control,  and  within 
30  days  from  its  receipt  the  rentals  were 
paid.  Under  the  terms  of  the  lease,  this 
prevented  a  forfeiture.  Two  things  were 
necessary  to  «  forfeiture — a  default  in  the 
payment  of  rent  when  due,  end  the  giving  of 
30  days  notice  In  writing  of  the  default  and 
the  purpose  to  forfeit.  The  notice  required. 
In  substance,  is  that:  "You  are  In  default, 
and  if  the  rental  is  not  paid  wlthlu  30  days 
a  forfeiture  will  be  In  eftect"  The  rental 
was  paid  within  80  days  after  an  effective 


notice  was  given.  There  was  no  abandon- 
ment of  the  lease,  and  It  was  duly  assigned 
to  appellees.  The  appellants  took  their  lease 
with  notice  of  the  rights  of  appellees,  and  If 
inquiry  bad  been  made  they  would  have 
learned  definitely  that  ajMieUees*  leaae  liad 
been  extended,  and  tras  uncanceled. 
The  judgment  Is  affirmed. 


MeCULLAOH  r.  STONB  et  aL 
(Supreme  Court  of  Kan«a«.  Jan.  6,  1912.) 
Appeal  and  Ebbob  <|  lOU*)— Findihq»— 

CONFLICTINO  EvinENCC. 

FindlDgs  of  the  trial  court  based  on  con- 
flicting evidence  admitting  of  a  finding  dthcr 
way  will  not  be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3983-^989;  Dee.  Dig.  I 
1011.*1 

Appeal  from  District  Court,  Cherokee 
XJonnty. 

Action  by  John  McCulIagh,  trustee,  against 
Fred  L.  Stone  and  another.  Judgment  for 
plalntur,  and  defendants  appeaL  AfBrmnd. 

S.  C.  Westcott,  for  appellants.  T.  T. 
Burr,  for  appellee. 

PER  CURIAM.  The  principal  ground 
urged  for  reversal  is  that  the  court  erred  In 
refusing  to  find  as  a  fact  that  the  small  mo- 
tor was  turned  over  to  the  defendants  to  be 
held  as  security  for  the  rent  of  the  large 
motor.  The  evidence,  however,  was  conflict- 
ing upon  this  question.  Mr.  Stone,  a  wlt- 
n^s  for  the  defendants,  testified  that  he  had 
made  such  an  arrangement  with  two  direc- 
tors of  the  company,  Dow  Moore  and  John 
W.  Tate.  On  the  other  hand,  Mr.  Moore  de- 
nied that  it  was  turned  over  to  be  held  as 
security  for  the  rentaL  Mr.  Tate  testified 
that  In  the  only  conversatloD  he  had  with 
Stone  there  was  nothlug  said  about  the 
terms  upon  which  the  defendants  would  rent 
the  motor.  It  seems  to  be  conceded  that  the 
company  was  to  pay  $7R  monthly  rental  for 
the  large  motor  for  three  months,  and  that 
the  small  motor  was  delivered  to  the  de- 
fendants to  be  held  as  security  for  the  pay- 
ment of  the  purchase  price.  The  court 
m^ht  have  found  either  way  upon  the  otm- 
fllctlng  evidence,  and  therefore  it  was  not 
error  to  make  the  findings  requested. 

There  is  nothing  to  show  that  the  court 
proceeded  upon  the  theory  that  the  company 
could  not  be  bound  by  the  contract  made 
with  its  directors.  The  plalntlfTs  obJectt(»i8 
to  the  defendants'  evidence  on  that  ground 
were  overruled,  and  defendants  were  per- 
mitted to  offer  proof  that  such  a  contract 
was  made.  The  evidence  was  not  sofiElclent 
to  satisfy  the  trial  court 

There  is  no  question  of  law  for  us  to  de- 
cide, and  the  Judgment  must  be  affirmed. 
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OREGON  SHOBT  LINE  RT.  CO.  t.  BLTTH. 
(Supreme  Court  of  Wyoming.    Jan.  tt,  1912.) 

1.  PBINOIPAZ,  AND  AOEKT  ({  23*)— TBANSPOB- 

TATioN  or  GooDB— Creation  or  Aoekot — 
Etidbncb. 

Whils  the  mere  declarations  of  one  claim- 
ing to  be  an  agent  are  not  anfBcient  to  estab- 
lish the  agency,  snch  a  person  la  a  competent 
witness  to  prove  the  agency;  and  where,  in 
an  action  for  goods  lost  in  shipment,  the  plain- 
tiff testified  that  be  directed  a  storage  company 
to  pack  and  ship  the  goods  in  question,  and 
the  agent  who  made  the  shipment  also  testified 
to  tliat  fact,  the  agency  was  sufficiently  estab- 
lished. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |  41;  Dec  Dig.  i  2^*] 

2.  KtIDKHCE    (I    264*)  —  ADlfIS8ION0  — COIT- 
fflBUCnON— NKOUGENCE. 

Where,  in  an  action  against  a  railroad 
-company  for  a  failure  to  deliver  goods,  there 
la  no  ulegation  that  the  loss  was  caused  by 
.the  carrier'a  negligence,  an  offer  of  the  car- 
rier to  confess  judgment  for  a  certain  sum 
does  not  amount  to  an  admission  of  liability 
for  negligence,  wh^re  it  did  not  admit  that  the 
loss  was  the  result  of  any  negligence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  1  1028;  Dec  Dig.  »  264.*] 

On  petition  for  rehearing. 

For  toimet  opinion,  aee  118  Faa  6tt. 

BEARD,  C.  J.  The  defendant  in  error 
has  ,flled  a  petition  for  rehearing,  but  no 
questions,  not  discussed  and  decided  in  the 
opinion  handed  down,  are  presented.  Coun- 
sel does  not  seem  to  keep  In  mind  the  dis- 
tinction between  the  liability  of  a  common 
carrier  as  an  Insurer  and  for  negligence, 
and  argnea  the  case  on  the  theory  that  the 
contract  was  Invalid,  because  the  law  for- 
bids such  carrier  to  contract  for  exemption 
from  liability  on  account  of  Its  negligence. 
But  this  Is  not  that  kind  of  a  case.  Negli- 
gence, In  order  to  be  proven,  must  be  al- 
lied; and  we  think  we  quite  dearly  ex- 
plained that  the  petition  in  this  case  does 
not  charge  negligence. 

[1]  It  is  further  urged  that  the  agency 
of  the  storage  company  was  not  establlsh- 
ed,  because  agency  cannot  be  established  by 
the  declarations  of  one  claiming  to  be  an 
agent  Here,  again,  we  have  no  such  ques- 
tion. No  declarations  or  statements  of  the 
agent  were  offered  in  evidence.  Mr.  Blyth 
testified  that  he  directed  the  storage  com- 
pany to  pack  and  ship  the  goods,  and  the 
agent  who  did  ship  them  was  on  the  stand 
as  a  witness.  It  is  true  that  agency  cannot 
be  established  by  the  mere  declarations  of 
one  claiming  to  be  an  agent;  but  it  is  equal- 
ly true  that  such  a  one  Is  a  competent  wit- 
ness to  prove  his  agency. 

[2]  It  is  further  claimed  that  the  railroad 
company  admitted  Its  liabUlty  by  offering  to 
confess  judgmmt  for  $20.  But  nowhere  did 
It  admit  that  the  loss  was  the  result  of  any 
negligence  on  Its  part;  and  the  plaintiff  be- 
low might  have  taken  Judgment  on  the 


pleadings  for  |20.  It  is  now  argued  that  we 
should  hare  directed  such  ju^ment  to  be 
entered.  Instead  of  remanding  the  case  for 
further  proceeding.  Probably,  under  our 
statutes,  we  might  have  done  so;  but  we 
did  not  think  we  should  deprive  the  plain- 
tiff below  of  the  privilege  of  applying  to 
the  district  court  for  leave  to  amend  his  pe- 
tition, if  the  facts  would  warrant  an  amend- 
ment, and  he  be  BO  advised.  We  see  no 
good  reason  for  departing  from  the  deci- 
sion BB  handed  down,  and  ttawefore  a  re* 
hearing  is  denied. 
Rehearing  denied. 

SOOTT  and  POTTER,  JJ.»  ooncw. 


THOlfASON  et  aL  t.  LANE-POTTER 
LTTMBER  CO. 
(Snprame  Oonrt  of  Idaho.   Dec  14,  1911.) 

(SyllabM  by  the  Court  J 

1.  Appxai.  and  Ebbob  (I  1002*)  — Review  — 
CozvFUomra  Btidemce. 

Where  there  is  a  anbstanttal  conflict  in 
the  evidence,  the  verdict  of  the  Jury  will  not  be 
set  aside. 

[Ed.  Note.-'For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  393B;  Dec.  Dig.  «  1002.*] 

2.  Appeal  akd  Ebbob  (S  1135*)  —  Review — 
ArmaiAHOK. 

Where  there  appears  no  revernble  error 
in  the  record,  the  judgment  must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4464;  Dec  Dig.  f  1135.*] 

Appeal  from  District  Court,  Bonner  Coun- 
ty; Robt  N.  Dunn,  Judge. 

Action  by  Hubert  Thomason  end  others 
against  the  Lane-Potter  Lumber  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed, 

B.  S.  Bennett,  for  appellant  H.  H.  Tay- 
lor, for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondeuts,  who  were  the  plaintiffs 
In  the  court  below,  to  recover  from  the  ap- 
pellant the  sum  of  $838.55,  for  and  on  ac- 
count of  goods,  wares,  and  merchandise 
claimed  to  have  been  delivered  and  sold  by 
the  plaintiffs  to  the  defendant 

It  Is  alleged  In  the  complaint  that  between 
the  1st  day  of  August  and  the  31st  day  of 
December,  1907,  the  plaintiffs  sold  and  de- 
livered to  the  defendant  and  to  John  Mc- 
GUI.  agent  for  the  defendant,  at  the  In- 
stance and  request  of  the  defendant,  goods, 
wares,  and  merchandise  of  the  value  of  $1,- 
072.25,  and  that  no  part  thereof  has  been 
paid,  except  the  sum  of  $232.70. 

The  answer  of  the  defendant  denied  the 
partnership  of  the  plaintiffs  and  admitted 
the  corporate  character  of  the  defendant, 
and  denied  that  plaintiffs  sold  or  delivered 
to  the  defendant  any  goods,  wares,  and  mer^ 
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ebandlae  whatever,  and  denied  tbat  tbe  da* 
fendant  agreed  to  pay  Qie  pUUntUCt  for  aaj 
goods,  wares,  or  merchandise. 

Upon  the  Issnee  made,  the  case  was  tried 
b^ore  the  court  with  a  Jury,  and  a  Tcordlct 
returned  In  faror  of  the  plaintiffs  for  the 
sum  of  ¥838.^,  and  judgment  was  entered 
for  that  sum,  with  Interest  and  costs.  A 
motion  for  a  new  trial  was  denied,  and  this 
appeal  Is  from  the  judgment  and  order  dfr 
nylng  the  netr  triaL 

Ninety-nine  errors  are  assigned,  relating 
to  the  sufficiency  of  the  erldence  to  support 
the  verdict,  the  admission  and  exclnelon  of. 
evidence,  and  the  giving  and  refusing  to 
give  certain  instructions  to  the  Jury. 

It  Is  first  contended  that  the  evidence  Is 
Insufficient  to  sustain  the  verdict  It  ap- 
pears that  one  McGlll  made  a  contract  with 
the  appellant  corporation  to  do  certain  log- 
ging for  said  company,  and,  according  to  the 
testimony  of  McGlll,  he  Informed  the  rep- 
resentatives of  said  company  that  he  did  not 
have  money  enough  to  run  a  camp,  and  that 
the  company  would  have  to  supply  the 
camps,  pay  the  men,  and  supply  everything, 
and  that  the  company  delivered  to  him  two 
order  or  check  books,  and  McGlll  was  in- 
structed how  to  draw  the  checks  on  the 
company.  It  seems  that  McGlll  proceeded 
vrith  the  logging  business,  and  drew  a  great 
many  checks  on  the  appellant  company,  and 
many  of  them  were  paid  and  Introduced  on 
the  trial.  We  will  here  Insert  one  of  the 
checks,  which  is  a  sample  of  the  many  In- 
troduced in  evidence,  to  wit:  "$111.30. 
Clorksford,  Idaho,  Oct  17,  1907.  To  The 
Lane-Potter  Lumber  Co.:  Pay  to  the  order 
of  Thomason  Bros.  Hardware  Company  the 
sum  of  one  hundred  and  eleven  80-100  dol- 
lars. For  hardware.  [Signed.]  John  Mc- 
Glll." Said  che<*  was  thereafter  paid  by 
said  lumber  company,  and  the  following  in- 
dorsement made  thereon:  "Paid  Oct  2, 
1907.  Lane-Potter  Lbr.  Co.,  Ltd."  The 
checks  issued  by  McGIlI  covered  the  months 
of  October,  November,  and  December.  The 
evidence  also  shows  that  the  Lane-Potter 
Lumber  Company  had  certain  control  over 
tbe  lumber  camps  and  bnsiness  of  McGlll, 
as  such  camps  were  closed  by  the  order  of 
the  appellant 

[11  There  is  a  substantial  conflict  in  the 
evidence,  and  under  the  well-established 
role  of  this  court,  where  such  conflict  ex- 
ists, the  verdict  of  the  Jury  will  not  be  dls- 
tnrbed.  After  a  careful  examination  of  all 
the  evidence,  we  are  fully  satisfied  that  It 
is  Buffldent  to  support  tbe  verdict  of  the 
Jury. 

[2]  We  have  examined  with  considerable 
care  the  errors  assigned  with  regard  to  the 
admission  and  rejection  of  certain  testimony 
offered,  and  do  not  find  any  reversible  er- 
ror in  the  rulings  of  the  court  in  that  re- 
gard; and,  takhig  all  of  tbe  instructions  to- 


gether, we  think  they  fully  and  fairly  state 
the  law  of  the  case. 

We  oondode  that  the  ootut  did  not 
in  giving  said  InstmetionB  and  In  refusing 
to  give  certain  Ins  tractions  requested.  The 
Judgment  wHl  therefore  be  affirmed,  and  It 
is  BO  ordered.  Costs  at  this  appeal  are 
awarded  to  respondent 

8TBWABT,  0.  J.i  and  AILSHZB,  J.,  con- 
ear. 


HORBS  T.  HOBES. 
(Supreme  Court  of  Idaho.    Dec.  14,  1911.} 

(BvUalut  by  (A«  Court,) 

1.  SUTFICIEITCT  OF  E}VXDIirOS  — GOBSOBORAT* 

IHG  TESTIMONT. 

Held,  under  the  evidence,  that  there  Is  sufll- 
dent  corroboratioD  of  the  testimony  of  tbe 
plaintiff  to  sustain  tbe  findings  of  (act. 

2.  SUFFICIENCT  or  EJviDENCB— NO  E^SROB. 

HeJd,  tbat  tbo  court  did  not  err  in  enter- 
ing a  decree  in  favor  of  the  plaintiff. 

Appeal  from  District  Court  Shoslume 
County ;  W.  W.  Woods,  Judge. 

Action  by  Amanda  Carrie  Hores  against 
Jacob  Hores  tor  divorce  and  to  quiet  title 
to  certain  property.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Jas.  A.  Wayne,  for  appellant  Walter  H. 
Hanson,  for  respondent 

SULLIVAN,  J.  This  acUon  was  commenc- 
ed by  plaintiff  for  the  purpose  of  seciiriug  a 
divorce  from  the  defendant  and  of  taavtug 
the  title  to  certain  property  quieted  In  her. 
The  divorce  was  sought  on  two  grounds: 
First  extreme  cruelty;  second,  adultery. 
The  defendant  appeared  in  the  action  and 
filed  his  answw  denying  the  material  idle- 
gatlons  of  tbe  complaint  except  as  to  the 
marriage  and  residence,  and  filed  a  cross* 
complaint  In  which  he  diarged  the  plaintiff 
with  adultery  and  deswtlon,  and  aaked  for 
a  decree  of  divorce  In  his  favor,  and  that  the 
plaintiff  be  required  to  give  defmdant  a 
mortgage  on  her  property  for  the  sum  of 
¥700.  The  action  was  tried  by  tbe  court 
on  the  90th  day  of  November,  1910,  and  the 
court  found  that  the  defendant  treated  the 
plaintiff  in  a  cruel  and  inhuman  manner  and 
had  contracted  a  loathsome,  venereal  disease, 
but  did  not  find  the  defendant  guilty  of 
adultery  as  alleged  In  the  complaint  and  en- 
tered Judgment  in  favor  of  the  plaintiff, 
granting  her  a  decree  of  divorce  from  the 
defendant  and  quieting  the  title  to  certain 
property  In  her.  The  appeal  Is  from  the 
Judgment 

There  are  two  errors  assigned:  The  first 
to  the  effect  that  the  court  erred  in  granting 
plaintiff  a  divorce,  and,  second,  that  the 
court  erred  In  quieting  the  title  to  the  prop- 
erty described  in  tbe  complaint  in  tbe  re- 
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■pondent;  eadi  of  Mid  assignmaitfl  of  er- 
ror lielng  based  on  tbs  cronnd  of  the  Insnlll- 
clency  of  the  evldaice  to  jnstl^  the  decree. 

£1,  21  The  main  eontsQtloii  of  the  appellant 
Is  that  the  erldoice  of  the  plalntUF  ma  not 
saflBdently  corroborated,  as  required  by  the 
proTlstons  of  section  2661,  Rev.  Codes.  On 
an  examination  of  the  evidence  we  think  the 
corroboration  is  amply  snfBclent  to  snstain 
the  findings  made  by  the  conrt  and  the  de- 
cree entered  thereon. 

The  Judgment  wHI  therefore  be  afflmwd, 
with  costs  In  taroT  of  the  respondent 

STEWART^  a  J.,  and  AILBBIBI,  con- 
cur. 


PARE  T.  BRANDT  et  aL 
(SnpiBme  Conzt  of  Idaba   Nov.  %  191L) 

(BvUa^  19  iht  Court  J 

1.  SUVFZCIBNOT  or  BVIDXnOK  —  FOBUKS  DE- 
CISION FOCXOWED. 

Ehridence  In  tbU  case  ezamined,  and  held 
to  be  Bofficient  to  aupport  tbe  Tcraict  of  the 
jnry,  and  approvliig  Fark  t.  Johnson,  119  Pac 
62,  dedded  by  this  court. 

2.  PBZHOZPAL    AND    AOUIT   <||    104,  1S6*)— 

BiLU  AND  None  (I  60B*)— AurnoBiTT  of 

Aoinr— S  urrioiBHCT  or  Evidinoi  —  Good 

Faith  or  Pubouasb  or  Note, 

Id  an  actloD  axtoo  a  piomiasory  note  given 
In  payment  for  the  porchaBe  of  a  stalUon,  where 
It  ai^sTs  that  the  sale  of  Hoch  staUion  u  made 
by  an  agent  of  the  principal,  it  le  proper  to 
■now  the  representations  and  itatementi  made 
by  inch  agent  where  fraad  and  miBrepresenta- 
tfona  and  breach  of  warranty  are  plead  aa  a  de- 
fense, and  the  principal  is  bound  by  sach  rep- 
reeentationa  and  warrautieB  made  by  snch  agent, 
and  such  evidence  may  be  considered  by  the 
jury  In  determining  the  good  faith  and  bona 
fides  in  the  purchase  of  such  note  from  such 
principal,  where  such  purchaser  to<A  such  note 
with  knowledge  of  suot  tacts  or  knowledge  of 
circumstances  which  would  lead  a  reasonable 
and  prudent  man  to  know  such  facts  at  the 
time  sncii  purchase  was  made. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Afcent,  Cent  Dig.  if  21M-2U7,  674-682;  Dec 
Dig.  SI  104.  IM;*  Bills  and  Notes,  Cent  Dig. 
H  1740-1746 ;  Dec  Dig.  |  60».«] 

8.  TaiAL    ({  194*)— IirSTBUOnOH  — IXTASIOII 

or  Pbdvinck  or  Juby. 

In  an  action  upon  a  promissory  note,  where 
frand  and  breach  of  warranty  are  plead  aa  a 
defense,  it  is  error  for  the  trial  court  to  incoi^ 

Krate  aa  a  Mirt  of  an  instruction  the  following 
iguage:  'fHie  court  charges  you  as  a  matter 
of  law  that  a  willful  ignorance  of  foots  Is  as 
much  evidence  of  bad  faith  as  actoal  knowledge 
of  the  same."  By  use  of  this  langnsge  the 
court  invades  the  rights  and  privileges  of  the 
jury  in  determining  the  weight  of  the  evidence, 
loasmach  as  the  court  ad^ses  tbe  Jury  that 
willful  ignorance  of  facts  has  aa  much  weight 
as  actnal  knowledge  of  the  same. 

[Ed.  Note.— For  other  oases,  see  TriaL  Cent 
Dig.  II  489-441 ;  Dec  IMg.  I  1»4.«] 

4.  InsTBucnoiT— Debob  Not  Pbbjudioiai.. 

The  iDstructions  in  this  case  examined, 
and  some  axe  errMMons ;  yet,  taken  as  a  whole, 
no  prejudicial  error  was  committed. 


fAMUiotuil  BvOahtu  »g  JTAforfsI  Sttf.) 

K.  BXLU  A2TD  NOIBS  (|  8S8*>— AOIIONS— 
BTBUCnON. 

In  an  action  by  the  indorsee  of  a  note,  an 
instmctloD  that,  in  considering  whether  or  not 
the  plaintiff  la  a  bolder  in  good  faith,  the  Jury 
may  consider  the  fact,  if  shown  in  evidence, 
as  to  whether  the  plaintiff  has  attempted  to  re- 
cover on  tbe  note  from  the  indorsers,  as  he  has 
a  right  to  proceed  against  the  indorsers,  and 
may  consider  whether  the  plaintiff  knew  or 
waa  acquainted  with  the  defendants  or  any  of 
tbrat,  was  i>r<K>er,  the  evidence  having  shown 
that  the  plaintiff  waa  well  acquainted  with  tbe 
indocser*,  and  that  they  were  perfectly  respon- 
sible. 

[Ed.  Note— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  B8tt.*] 

6.  TnxAL  (f  286*)— IiTBiBiTonoiTs— Bum  or 

DVXDBNOB. 

In  an  action  on  a  note,  an  instruction  that 
the  positive  statement  of  the  plaintiff  as  to  his 
actions  In  purchasing  the  note  Is  not  necessarily 
to  be  taken  as  concTnsive,  but  the  jury  should 
oonsider  all  of  tbe  circumstances  and  facts 
known  and  given  in  evidence  and  determine 
from  all  of  the  facts  and  drcmstances,  together 
with  the  statements  of  the  plaintiff,  whether 
the  plaintiff  la  a  bona  fide  purchaser,  is  proper. 

[Bd.  Notft^For  other  cases,  see  Trial.  Cent 
Dig.  II  639-641;  Dec  Dig.  1  236.*] 

Appeal  from   District  Court;  Kootenai 

County;  R.  N.  Dunn,  Judge. 

Action  by  Howard  C.  Park  against  Axel 
J.  Brandt  and  others.  From  a  judgmMit  for 
defendants,  plaintiff  appeals.   Affirmed.  . 

Elder  &  Elder,  for  appelant  Whltla  ft 
Nelson,  for  respondmts. 

STEWART,  CL  3.  This  Ig  u  action  upon 
a  promissory  note  executed  by  respondents 
to  McLaughlin  Bros.,  and  1^  than  Indorsed 
and  transfened  to  appellant.  The  complaint 
la  In  the  ordinary  tmm,  and  hlleges  that  the 
note  sued  upon  was  sold  and  delivered  to 
the  plalntUf  tor  nine  befoM  maturity,'  and 
that  the  pAatniiif  Is  now  the  owner  and  hold- 
er thweof.  Tb»  answer  puts  In  Issoe  tbe  al- 
legatlfms  of  tiie  complaint,  and  afflrmaUv^y 
pleads  frand,  want  <tf  consldemtion,  breach 
of  warr8nl7»  and  folse  r^resentatkms  on  the 
part  of  McLanghlhi  Broa.  In  the  inception  of 
the  note.  The  cause  was  tried  to  a  jury,  and 
a  verdict  rendered  in  favor  of  Oie  respond- 
ents. Judgmffitt  was  rendered  In  accordance 
with  the  verdict  This  appeal  Is  from  the 
judgment,  and  also  from  an  order  overmlliv 
the  motlcu  for  a  new  trlaL 

[1]  Sixty-one  errors  are  astigned,  32  of 
which  errors  relate  to  the  ruling  of  the  trial 
conrt  In  permitting  osrtaln  questions  to  be 
asked  plalntlit  upon  cross-examination.  All 
of  these  errors  were  folly  discussed  and 
passed  upon  by  this  conrt  in  Park  t.  John- 
son, recently  decided  by  thla  court,  and  re- 
ported In  119  Pac  62.  In  that  case  the  plain- 
tiff was  the  same  as  in  the  case  under  con- 
sldwatlon,  and  the  note  in  suit  was  given 
In  paymrat  of  the  purchase  of  a  stallion  sold 
by  the  same  MCLanghUn  Bros.,  and  the  only 
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difference  In  the  two  transactions  is  the 
namee  of  the  defendants,  and  In  the  former 
case  one  Wood  was  the  agent  of  McLaughlin 
Bros.,  while  in  the  case  now  under  considera- 
tion one  Byers  was  the  agent  who  made  the 
sale.  The  evidence,  howoTer,  la  practically 
the  same.  What  this  court  said  In  that  case 
applies  In  this  case,  and  justlfles  this  court 
in  holding  that  the  evidence  In  this  case  la 
sufficient  to  support  the  verdict  of  the  Jury, 
and  that  the  trial  court  committed  no  error 
In  his  ruling  upon  the  questions  asked  the 
plaintiff  upon  cross-examination,  and  that 
such  inquiries  were  proper  cross-examina- 
tion, and  that  the  evidence  was  relevant, 
competent,  and  proper. 

In  principle  we  think  the  case  of  City  Na- 
tional Bank  v.  Jordan,  139  Iowa,  499,  117 
N.  W.  758.  and  the  case  of  Citizens*  Savings 
Bank  V.  Houtchens  (Wash.)  116  Pac.  866, 
support  the  decdslou  of  this  court.  These 
two  cases  to  which  reference  has  thus  been 
made  were  cases  In  which  the  courts  were 
dealing  with  promissory  notes  executed  to 
the  same  McLaughlin  Bros.,  who  were  payees 
of  the  note  Involved  in  this  case,  and  were 
given  under  the  same  drcomstances  and  in 
like  cases  as  the  case  now  under  considera- 
tion. These  cases  are  likewise  supported  In 
many  of  the  questlofia  involved  by  the  follow- 
ing cases  where  the  same  McLaughlin  Bros, 
wwe  payees  of  the  notes,  and  such  notes 
were  given  under  circumstances  yery  much 
like  the  one  now  under  consideration:  Hallo- 
well  V.  McLaughlin  Bros.,  136  Iowa,  279,  111 
N.  W.  429;  Union  NaUonal  Bank  v.  Windsor, 
101  Minn.  470,  112  N.  W.  999,  118  Am.  St 
Rep.  641;  Hallowell  v.  McLaughlin  Bros. 
(Iowa)  121  N.  W.  1039.  A  reading  of  these 
cases  will  throwmuch  light  upon  the  transac- 
tions of  the  McLaughlin  Bros,  and  their  re- 
lationship with  persons  who  had  purchased 
promissory  notes  given  to  McLaughlin  Bros, 
under  the  same  circumstances  and  for  like 
payment  as  the  case  now  under  considera- 
tion, and  discuss  many  legal  queetiona  which 
are  interesting  and  of  value  in  such  cases, 
and  all  of  wtiich  we  think  clearly  hold  that 
promissory  notes  given  nnder  the  drcum- 
stancee  discussed  by  this  court  In  the  cases 
of  Winter  v.  Nobs,  19  Idabo,  18,  112  Pac. 
625,  and  Park  v.  Johnson,  supra,  and  the 
present  case,  are  tainted  with  fraud  in  their 
inception,  and  that  a  purchaser  of  such  notes 
under  like  circumstances  Is  not  a  holder  in 
good  faitli  before  maturity. 

[2]  Assignments  of  error  from  32  to  42  re- 
late to  the  action  of  the  court  In  allowing 
evidence,  in  r^ard  to  fraudulent  representa- 
tions made  by  Byers,  the  agent  of  McLaugh- 
lin Bros.,  made  to  defendants  at  the  time 
their  signatures  were  procured  to  tlie  note. 
We  think  the  court  did  not  commit  any  error 
in  allowing  this  evidence.  Byers  was  the 
agent  of  McLaughlin  Bros.  It  was  he  who 
negotiated  the  sale  to  the  defendants,  and  it 
was  his  represoitationa  as  the  agent  and  rep- 
resentattre  of  McLangtalln  Bros,  that  Induced 


the  defendants  to  execute  the  note  sued  up- 
on; and  it  was  perfectly  proper  to  Introduce 
evidence  showing  the  representations  made 
by  Byers  at  the  time  the  sale  was  made  and 
the  note  was  executed  and  their  falsity,  as 
McLaughlin  Bros,  were  responsible  for  the 
representations  m^de  by  Byers  in  the  course 
of  his  employment  and  while  acting  as  sut^ 
agent;  and  the  plaintiff  In  this  case,  as  the 
purchaser  of  said  note  from  McLaughlin 
Bros.,  Is  bound  by  such  representations  the 
same  as  McLaughlin  Bros,  would  be  bound, 
provided  the  plaintiff  was  not  a  purchaser 
in  good  faith  and  before  maturity,  and  this 
question  was  one  for  the  jury  to  determine. 
Sbellenberger  v.  Nourse,  118  Pac.  508. 

Assignments  of  error  Nos.  42  to  In- 
clusive, relate  to  the  action  of  the  trial  court 
in  refusing  to  give  certain  instru.ctlons  re- 
quested by  the  plaintiff.  We  shall  not  dis- 
cuss these  requested  instructions.  The  cases 
of  Winter  v.  Nobs,  19  Idaho,  18, 112  Pac.  62B, 
and  Park  v.  Johnson,  heretofore  retemA  to, 
fully  discuss  the  questions  involved  in  these 
requested  instructions,  and  we  are  satlsfled 
that  the  trial  court  onnmitted  no  emw  1b 
refusing  to  give  them. 

Gouns^  for  appellant  contend  that  the 
trial  court  erred  in  adding  to  the  definition 
of  a  holder  in  due  course,  as  provided  by  the 
statute,  certain  explanations  aud  modifica- 
tions thereof.  This  same  objection  was  urg- 
ed In  the  case  of  Park  v.  Johnson,  supra,  and 
passed  upon  and  the  instruction  disapproved, 
but  held  not  prejudicial  error,  and  theoonrt 
again  disapproves  said  instruction,  but  holds 
that  the  same  was  not  prejudicial  error 
when  taken  into  consideration  with  the  otb- 
er  Instructions  given  by  the  trial  court 

[S]  Objection  Is  also  urged  to  InstructloD 
No.  14  given  by  the  trial  court.  This  instruc- 
tion reads  as  follows:  "The  court  instructs 
the  Jury  that  in  considering  the  question 
whether  or  not  the  plaintiff  is  a  holder  of 
the  Instrument  sued  on  in  good  faith,  you 
may  consider  the  fact  i'  shown  In  evidence 
before  you,  as  to  whether  or  not  the  plain- 
tiff has  attempted  to  recover  on  the  promis- 
sory note  from  the  indorsera — that  is,  Mc- 
Laughlin Bros. — as  he  has  a  right  to  pro- 
ceed against  McLaughlin  Bros,  as  the  indots- 
ers  of  the  said  promissory  note  to  recover 
the  amount  due  thereon  from  the  Indoraera. 
You  may  also  consider  as  to  whether  or  not 
If  given  In  evidence  before  yon,  the  plaintiff 
knew  or  was  acquainted  with  the  defendant^ 
or  any  of  them." 

We  have  discussed  in  the  case  of  Park  v. 
Johnson,  supra,  the  right  to  show  by  evi- 
dence in  this  class  of  cases  whether  the 
plaintiff  has  attempted  to  recover  oa  the 
promissory  note  from  the  indorsers,  Mc- 
Laughlin Bros.,  as  a  circumstance  which 
may  be  taken  Into  consld«atlon  the  Jury 
tn  determining  the  question  of  good  faith  of 
the  plaintiff  In  purchasing  the  note  from  Mc- 
Laughlin BnM.  in  connection  wltb  all  the 
facts  In  the  case,  and  we  think  It  U  inoper 
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In  nnth  cases  tbat  the  Jury  may  take  into 
consideration  the  fact  that  the  plaintiff  was 
well  acquainted  with  McLaughlin  Bros.,  the 
Indorsers,  and  knows  them  to  be  perfectly 
responsible  upon  the  note  purchased,  but 
notwithstanding  such  fact,  upon  default  of 
payment,  brings  salt  against  the  makers  of 
the  note  who  are  strangers  to  him,  and  with 
whose  financial  responsibility  the  plaintiff 
is  unacquainted,  and  consider  such  facts  In 
determining  whether  or  not  the  plaintiff  was 
a  purchaser  In  good  talth  and  before  ma- 
turity. For  this  reason  this  instruction  is 
not  error. 

[1]  Bxceptloa  is  also  taken  to  Instruction 
Na  16.  This  instruction  reads  as  follows: 
*^e  court  Instructs  the  Jury  that  If  you  find 
from  the  evidence  in  this  action  that  the 
plaintiff,  Howard  C.  Park,  prior  to  the  time 
he  claims  to  have  purchased  the  note  in 
controversy,  had  purchased  other  notes  from 
McLaughlin  Bros.,  and  had  controversy  over 
said  notes,  and  had  heen  comi)elled  to  com- 
mence action  against  the  makers  to  collect 
the  same,  and  In  such  actions  the  defense  of 
fraud  in  the  inception  of  the  note,  or  secur- 
ing the  note  by  false  and  fraudulent  repre- 
sentations, has  been  set  up,  and  that  plain- 
tiff knew  that  such  defenses  were  being  made 
to  the  notes  secured  by  McLaughlin  Bros, 
for  the  sale  of  stallions,  and  made  no  In- 
quiry regarding  the  note  in  controversy 
whatever,  such  facts  may  be  considered  by 
you  In  determining  whether  the  plaintiff  la 
a  holder  in  good  fottb,  and  the  court  charges 
yoQ  as  a  mattw  of  law  that  a  willful  igno- 
rance of  facts  Is  as  much  evidence  of  bad 
folth  as  actual  knowledge  of  the  same." 
The  latter  part  of  said  Instruction  Is  <deai^ 
ly  erroneous,  and  should  not  have  been  giv- 
en. It  Is  as  follows:  "And  the  court  charg- 
es yon  as  a  matter  of  law  that  a  wUlfnl  Ig- 
norance of  facts  is  as  much  evidence  of  bad 
faith  as  actual  knowledge  of  the  same."  We 
do  not  believe  tbat  a  person  purchasing  a 
promissory  note  Is  placed  in  a  position  where 
be  cannot  recover  unless  he  fully  Investigates 
all  the  facts  in  relatlrai  to  the  execution  of 
such  promissory  note,  or,  If  be  does  not  do 
80,  be  Is  guUty  of  bad  faith  the  same  as 
thouffh  be  bad  actual  knowledge  of  such 
facts.  What  the  plaintiff  was  required  to 
do  was  to  exercise  such  care  as  an  ordi- 
narily prudent  man  would  do  under  like  cir- 
cumstances, but  the  mere  willful  igi^prance 
of  t&cta  would  not  necessarily  establish  bad 
Ailth  In  the  purchaser,  even  though  It  be 
shown  that  there  was  fraud  In  the  execu- 
tion of  such  note.  If  the  fiicts,  however, 
are  such  as  would  lead  an  ordtnarlly  prudent 
man  to  Investigate,  and  an  Investigation  Is 
not  made^  then  sudi  failure  may  be  tak^  In- 
to oonsid^tlon  In  determining  whether  the 
purchase  was  made  In  good  or  bad  faith. 
But  the  mere  fact  that  the  plaintiff  was  ig- 
norant of  such  facts*  even  though  willfully* 


Is  not  equivalent  to  active  knowledge  of 
such  facts.  By  this  language  the  court  in- 
vades the  rights  and  privileges  of  the  Jury 
In  determining  the  weight  of  the  evidence, 
for  in  this  language  the  court  advises  the 
Jury  that  willful  ignorance  of  facts  has  as 
much  weight  as  actual  knowledge  of  the 
same.  The  weight  of  the  evidence  Is  a  ques- 
tion purely  for  the  jury,  and  not  for  the 
court;  and  the  trial  court  should  refrain  in 
the  Instruction  from  advising  the  Jury  as 
to  the  weight  of  the  evidence.  The  instruc- 
tion, however,  taken  in  connection  with  the 
other  instructions  In  the  case,  we  think  ms 
not  prejudicial  error. 

[|]  Objection  la  also  made  to  the  giving  of 
instruction  No.  17,  as  follows:  "The  court 
instructs  the  jury  that  the  positive  state- 
ment of  the  plaintiff  as  to  bis  actions  in 
purchasing  the  note  In  question  are  not  nec- 
es^rlly  to  be  taken  as  conclusive  by  the 
Jury,  but  you  should  consider  all  of  the 
circumstances  and  facta  known  and  given 
In  evidence,  and  determine  from  all  of  the 
facts  and  circumstances  surrounding  the  al- 
leged purchase,  together  with  statements  of 
the  plaintiff,  as  to  whether  or  not  the  plain- 
tiff is  such  bona  fide  purcbaser."  We  see 
no  objection  to  this  Instruction.  It  seems 
to  compreboislvely  advise  the  jury  tbat  the 
positive  statements  of  the  plaintiff  in  re- 
lation to  the  purchase  of  the  note  are  not 
conclusive,  and  tbat  the  jury  may  consider 
all  the  circumstances  and  fticts  known  and 
given  In  evidence,  and  from  such  tucta  and 
circumstances,  together  with  the  statements 
of  the  plalntlfl*  determine  whether  the  plain- 
tiff was  a  bona  flde  purdiaser.  We  think 
this  Is  a  correct  statfflnent  with  reference 
to  the  duty  of  the  jury  to  detmnine  from  the 
evidence  the  weight  and  effect  of  the  idaln- 
tiff's  statemoits. 

[4]  Other  instructioiui  have  been  excepted 
to,  some  of  which  should  bare  been  omit- 
ted, but  In  view  of  the  rule  announced  In 
the  cases  of  ^nter  r.  Mobs  and  Park  v. 
Johnson,  supra,  we  do  not  believe  them  prej* 
udldal  error. 

The  judgment  Is  affirmed.  Costs  awarded 
to  respondents. 

AILSHIB  and  SULUTAN,  JJ.*  concur. 


VAUGHN  T.  JOHNSON  et  aL 
(Supreme  Court  of  Idaho.  Nov.  2T,  1911.) 

(BjfUaJnu  by  the  Court.) 
1.  DsToamons  (i  101*)— Uss  as  B^vidxiiob— 

ObDBB  or  IlTTBODDOTIOK. 

Where  the  evldeace  of  a  witness  is  taken 
by  deposition  after  notice  given  as  provided  by 
statute,  and  the  adverse  party  neglects  to  ap- 
pear  and  cross-examine  the  witness,  and  there- 
after gives  notice  in  conformity  with  law  of  the 
taking  of  the  deposition  of  the  same  witness, 
and  In  puxauance  of  sndi  notice  takes  tiie  d^- 
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osltion  of  Buch  witness  and  in  so  doing  croaa- 
examines  the  witness  on  the  deposition  previous- 
ly  given  hj  turn,  it  is  erroneous  procedure  to  ad- 
mit the  later  deposition  as  a  part  of  plaintifiTs 
case  and  before  defendant  has  opened  his  side 
cf  the  case.  The  party  taking  aach  deposition 
should  be  required  to  withhold  the  same,  and 
introduce  it  as  a  part  of  his  defense  in  making 
bia  own  proofs. 

[Bd.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  8i  'JUl-Ha;  Dec.  Dig.  |  lUl.*] 

2.  Biixa  AHD  Notes  (SS  497,  625*)— Actions— 
BuBDEN  OF  Pboof— Good  Faith  of  Pdb- 

CHASEB. 

Mere  evidence  of  fraud  or  deception  in 

fi^oc1lriDg  a  negotiable  promissory  note  whidi 
I  fair  and  regular  on  its  face  is  not  sufficient 
to  raise  a  presumption  of  bad  faitb  against  the 
purchaaer  of  such  paper  in  due  course,  nor 
should  such  fact  be  given  any  consideration  by 
a  jury  in  determining  the  other  fact,  namely, 
that  the  holder  of  the  instrument  had  actual 
knowledge  of  the  toflrmity  oi  defect  or  knowl- 
edge of  Bodi  &cte  that  bia  action  In  teklaf  the 
Instmment  amounted  to  bad  faith. 

[EH.  Note.— For  other  cases,  see  Bills  tad 
Notes.  Cent  IMg.  S§  ltt7&-lt{8T,  ISiRf-lKW; 
Vec  Dig.  H  497, 

«.  BIIX8  AND  Nona  (U  497,  509,  626*)— Ac- 
tions—Bubdsk  OF  Psoor— QooD  Faith  or 

PUBOHASXB. 

Bhrldence  of  fraod  in  procuring  the  execu- 
tion of  a  negotiable  Instrument  shifts  the  bur- 
den of  proof  as  to  the  good  faith  of  a  purchaser 
thmof  before  maturi^  and  la  admissible  for 
that  purpose,  bat  of  itself  In  no  way  tends  to 
establish  bad  faith  on  tbe  part  <tf  such  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Nbtes,  Cent  Dig.  H  1076-1687,  1740-1745. 
18S2-1839;  Dec.  Dig.  H  497,  609,  625.*] 

4.  BzLU  AND  Notes  (|  »39*)— Oooo  Faith  of 

PUBCHASEB— OABB  REQUIBBD. 

Those  who  execute  negotiable  paper  and 
set  it  afloat  are  chargeable  with  a  much  higher 
degree  of  diligence  and  caution  than  is  charge- 
able to  those  who  purchase  such  paper  In  due 
and  regular  course  of  bnsinesa. 

[Ed.  Note.— For  other  cases.  Me  BUls  and 
Notes.  Dec;  Dig.  f  839.*] 

5.  Biixs  AND  Notes  (J  »89*>— Good  Faitb  or 
PuBOHASEB— Case  Rbquibed. 

The  purchaser  of  negotiable  paper  In  due 
course,  and  before  maturity,  is  under  no  duty 
to  make  inquiry  as  to  tlie  title  to  such  paper, 
fair,  and  resnlar  on  its  face,  nor  is  be  under 
any  duty  to  Inquire  into  the  consideration  given 
for  the  note  or  of  the  transaction  out  of  which 
it  aroae.  He  is  only  chargeable  with  facts 
which  actually  come  to  his  knowledge ;  that  is, 
actual  knowledge  of  a  defect  in  the  title,  want 
of  consideration,  or  such  facts  as  would  con- 
stitute a  defense  to  the  note  as  between  tiie 
maker  and  original  payee,  or  actual  knowledge 
of  such  facts  and  circumstances  as  would  lead 
an  honeet  and  fair  business  man  to  make  fur- 
ther inquiry  and  which  inquiry  If  made  would 
lead  to  the  discovery  of  tlw  fraod,  defect  and 
defenses. 

[Ed.  Kote,r— For  otber  cases,  see  Bflli  and 
Notes,  Cent  Dig.  |i  ft21-m;   Dec^  DIf.  | 

a39.*j 

0.  Biixs  AND  Nom  (I  0tt8*>-rAOTIOn»— IR- 

STBDOTIOnS. 

An  instmcUon  to  the  jury  that,  If  they 
find  from  the  facts  ot  the  particular  transaction 
"or  knowledge  of  other  like  transactions  of  Mc- 
Laughlin Bros,  that  the  plaintiff  is  not  acting 
honestly,  then  they  had  a  right  to  find  that  be 
did  not  act  honestly  In  the  purchase  ot  this 
note,"  was  erroneous,  fn  that  It  andiorlxed  the 


Jury  to  infer  that  the  purchase  of  a  negotiable 
instrument  was  fraudulent  where  they  found 
that  BDch  purchaser  had  subsequently  done  some 
act  they  did  not  consider  honest  and  fair. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  68S.*] 

7.  Costs  (i  154*)— Iteus— Deposition. 

Where  a  party  failed  to  appear  at  the  time 
and  place  designated  in  a  notice  for  taking 
deposition  and  cross-examine  the  witness,  and 
thereafter  duly  and  r^Iarly  served  notice  of 
the  taking  of  the  deposition  of  the  same  wit- 
ness, and  in  pursuance  thereof  took  the  deposi- 
tion of  such  witness  which  consisted  of  a  cross- 
examination  of  the  witness  on  the  depoaitioa 
previously  given,  the  coats  and  expense  of  tak- 
ing such  subsequent  deposition  should  not  bt 
allowed  as  a  part  of  the  costs  ot  the  casob 

[Ed.  Note.— For  other  eases,  sea  Gosti,  Da& 
Dig.  f  164.*) 

Stewart,  a  J.,  Anentliig  In  part 

Appeal  from  District  Court,  Kootoiai 
County;  B.  N.  Dunn,  Judge. 

Actixm  by  E^ar  J.  Vaughn  against  J.  P. 
Johnson  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeal!.  Modified  and 
affirmed. 

Beed  &  BoTight<ni  and  Elder  &  Elder,  for 
appellant  Whitla  &  Nelson,  for  respoDdeDts. 

AILSHZB,  J.  The  motion  to  dismiss  the 
appeals  In  this  case  must  be  denied,  and  it 
Is  so  ordered.  On  the  29th  day  of  March, 
1906,  the  respoQdents  herein  executed  and 
delivered  their  promissory  note  to  McLaugh- 
lin Bros,  as  part  payment  of  tbe  purchase 
price  of  a  stallion.  Thereafter  and  prior  to 
the  maturity  of  the  note  and  on  about  the 
5th  day  of  February.  1910,  McLaughlin  Bros, 
sold  and  delivered  the  note  to  the  appellant 
herein,  who  thereafter  commenced  this  ac- 
tion against  the  makers  for  the  collection  of 
the  principal  and  Interest  thereon.  The  case 
was  tried  before  a  jury,  and  a  verdict  was 
rendered  for  the  defendants,  and  a  Judgment 
was  thereupon,  entered  accordingly. 

A  large  number  of  errors  have  been  as- 
signed, but  most  of  the  questions  presented 
have  been  considered  by  this  court  and  pass- 
ed upon  in  Winter  v.  Nobs.  19  Idaho,  18, 112 
Pac.  626.  and  Park  t.  Johnson.  119  Pac  52. 
We  will  therefore  only  consider  such  ques- 
tions as  have  not  retxlved  consideration  In 
the  forgoing  cases. 

[1]  It  seems  that  the  deposition  of  tbe  ap- 
pellant was  takoi  In  conformity  with  the 
statute  at  Columbus,  Ohio,  on  the  3d  day  of 
February.  1911;  that  at  tbe  time  of  the  tak- 
ing of  tbe  deposition  no  one  appeared  on 
behalf  of  the  reBp<mdaita  imd  no  cross-ex* 
aminatlon  was  bad.  Thereaftw,  and  aboot 
the  27th  ot  March,  tbe  attom^  tar  tbe  de- 
fendants served  notice  on  the  attorn^  for 
plaintiff  that  they  would  take  the  deposition 
of  the  plaintiff  at  Columbus,  Ohio,  on  the 
em  day  ot  May  fftUowing.  The  deposition 
was  thereafter  taken  In  conformity  with  the 
notice.  When  this  deposition  was  taken, 
bowerer.  on  the  part  of  tbe  defendants,  It 
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VB8  taken  as  If  It  wen  a  crus-ezamlnatlon 
of  the  witnesa  on  Us  prevloTu  deposition. 
The  questions  were  propounded.  In  the  form 
of  cross-examination,  and  the  witness*  atten- 
tion was  called  to  the  evidence  prerlously 
given  hy  him.  When  the  case  came  on  for 
trial,  the  plaintiff  introduced  the  deposition 
containing  the  evidence  he  had  first  given. 
Before  the  plaintiff  rested  his  case,  the  de- 
fendants offered  "deposition  on  cross-exam- 
ination." The  plaintiff's  counsel  objected  to 
the  introduction  of  tills  d^Kwltlon  as  a  depo- 
sitioQ  on  cross-examination,  and  Insisted  that, 
If  It  be  admitted  at  all,  It  should  go  In  as  a 
part  of  defendants'  evidence  when  they  came 
to  make  their  defense.  The  court  overruled 
the  objection  and  admitted  the  deposition, 
and  the  appellant  now  urges  the  ruling  as 
erroneous.  We  think  as  a  matter  of  proce- 
dure it  was  error  for  the  court  to  admit  this 
deposition  as  a  part  of  the  plaintiff's  case. 
While  it  was  taken  on  the  theory  that  it  was 
a  cross-examination  of  a  witness  and  was  in 
fact  so  treated,  it  had  not  been  taken  at  the 
time  and  in  the  maimer  authorized  for  the 
cross-examination  of  the  witness.  If  the  de- 
fendants failed  and  neglected  to  appear  at 
the  time  noticed  and  cross-examine  the  wit- 
ness, it  was  their  own  fault  If,  on  the  oth- 
er hand,  they  saw  fit  to  take  the  deposition 
of  the  witness  for  their  own  use  as  a  part 
of  their  own  case,  they  had  a  right  to  do  so, 
but  they  should  have  been  compelled  to  in- 
troduce this  evidence  as  a  part  of  their  own 
case.  We  do  not  think,  however,  that  the 
error  thus  committed  calls  for  a  reversal  of 
the  Judgment.  Had  the  plaintiff  been  non- 
suited after  the  Introduction  of  this  deposi- 
tion and  without  putting  the  defendants  on 
their  defense,  there  migbt  be  some  merit  to 
the  contention  made  by  the  appellant,  and 
there  might  be  prejudicial  error  under  such 
circumstances.  In  the  case  at  bar,  however, 
the  bulk  of  the  record  consists  of  evidence 
introduced  on  the  part  of  the  defendants, 
and  so  the  Jury  bad  the  entire  case  before 
them  for  their  consideration. 

[21  It  Is  contended  that  the  court  erred  "in 
admitting  the  evidence  of  the  defendants' 
witnesses  which  tended  to  show  the  condi- 
tion of  the  horse  and  the  alleged  fraud  sur- 
rounding the  inception  of  the  contract  upon 
which  the  note  was  based."  In  other  words, 
the  appellant  contends  that  evidence  of  fail- 
ure of  consideration  or  fraud  In  procuring 
the  note  could  not  properly  go  to  the  Jury 
and  had  no  bearing  on  the  case,  unless  the 
defendants  could  successfully  show  that  the 
plaintiff  who  purchased  the  note  before  ma- 
turity either  "had  actual  knowledge  of  the 
infirmity  or  defect  or  knowledge  of  such 
facts  that  his  action  In  taking  the  instru- 
ment amounted  to  bad  faith."  This  conten- 
tion Is  substantially  correct  Winter  v.  Not>s, 
19  Idaho,  23,  112  Pac.  527.  The  difficulty, 
however,  with  which  appellant  Is  confronted 
In  the  case  at  bar  is  that  the  (acts  and  dr* 
emutancai  In  the  present  case  tending  to 

U8P,^-06 


show  "actual  knowledge"  and  "bad  faith" 
were  sufficient  to  go  to  the  Jury,  and  were 
likewise  sufficient  to  Justify  them  fn  conclud- 
ing and  finding  as  a  matter  of  fact  that  the 
plaintiff  either  had  actual  knowledge  of  the 
fraud  and  deception  that  had  been  practiced 
and  the  infirmity  in  the  Instrument,  or  bad 
knowledge  of  such  facts  and  circumstances 
that  would  have  led  him,  if  acting  In  good 
faith,  to  ascertain  the  true  situation.  The 
frequency  with  which  these  caaes  are  arising 
and  finding  their  way  into  this  court  leads 
us  to  suggest  that  mere  evidence  of  fraud  or 
deception  In  procuring  n^otlable  promissory 
notes  which  appear  fair  on  their  face  is  not 
sufficient  to  raise  any  inresnmptlon  against 
the  purchaser  of  such  paper;  nor  should  such 
facts  be  given  any  consideration  whatever  by 
a  Jury  in  determining  the  other  fact,  namelj/, 
that  the  holder  of  the  tmtnmmt  had  actual 
knowledge  of  the  Inflrmity  or  defect  or 
Jenwciedge  of  such  facts  that  his  action  in 
taking  the  uittrument  amounted  to  bad  faith. 
TMa  latter  fact  it  an  independent  fact,  which 
must  be  determined  upon  evidence  wholly  in- 
dependent of  the  original  transaction  in 
which  the  note  was  eececuted.  Bona  fide 
holders  of  negotiable  paper  are  entitled  to 
absolute  protection,  and  cannot  be  in  the 
least  chargeable  with  any  fraud  to  which 
they  were  not  parties  that  was  practiced  In 
procuring  the  note  or  in  the  contract  out  of 
which  the  note  arose. 

[3]  Evidence  of  fraud  in  procuring  the  ex- 
ecution of  a  note  shifts  the  burden  of  proof 
as  to  good  faith,  but  of  itself  in  no  way  tends 
to  establish  the  bad  faith  of  a  purchaser 
of  such  note. 

[4]  Those  who  execute  negotiable  paper 
and  set  It  afloat  are  chargeable  with  a  much 
higher  degree  of  diligence  and  caution  than 
Is  chargeable  to  those  who  purchase  such  pa- 
per In  the  due  and  r^ular  course  of  com- 
mercial transactions.  The  frequency  with 
which  such  defenses  as  the  one  set  up  In 
this  case  are  being-pleaded  reminds  us  that 
there  Is  either  a  grave  need  of  invoking  the 
criminal  statutes  of  this  state  against  per- 
sons who  are  procuring  the  execution  of  ne- 
gotiable paper  through  fraud,  deception,  and 
misrepresentation,  or  else  there  Is  gross  neg- 
ligence on  the  part  of  many  who  are  execut- 
ing such  paper,  and  sending  it  broadcast  in 
the  channels  of  commerce. 

The  appellant  has  assigned  a  great  many 
errors  against  the  action  of  tbe  court  in 
admitting  certain  evidence  offered  by  re- 
spondents. '  We  have  examined  tbe  record 
In  this  respect,  and  do  not  think  there  was 
any  prejudicial  or  substantial  error  commit- 
ted by  the  court  in  the  admission  of  evidence. 
These  questions  bave  all  be^  considered  and 
passed  upon  in  Park  v.  Johnson  and  Winter 
V.  Nobs,  supra. 

[i]  The  appellant  has  assigned  as  error 
the  action  of  the  court  In  giving  a  number 
of  instructions,  and  In  modifyli^  certain  In- 
Btmctlona  reoueated      the  appelant  We 
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shall  only  notice  two* of  these  InstructloDB, 
Instruction  No.  22  Is,  to  say  the  least,  mis- 
leading, and  we  do  not  think  should  be  given 
In  such  a  case.  It  is  as  foUovPs:  "The  court 
Instructs  the  jury  that  a  person  who  in  pur- 
chasing negotiable  paper  willfully  remains 
Ignorant  of  facts  which  are  apparent  from 
the  transaction,  or  refrains  from  making  in- 
quiry lest  he  should  become  possessed  of 
knowledge  of  infirmities  in  the  title  of  the 
paper  which  be  is  about  to  purchase,  shows 
lack  of  good  faith,  and  a  plaintiff  cannot  say 
that  he  did  not  know  the  facta  regarding  the 
title  of  negotiable  paper  when  anch  lack  of 
knowledge  Is  predicated  upon  an  evasion  of 
plain  duty,  and  you  have  a  right  to  consider 
all  of  the  facts  and  circumstances  surround- 
ing the  alleged  purchase  of  this  note  in  de- 
termining whether  or  not  the  plaintiff  will- 
fully refrained  from  making  Inquiry  regard- 
ing the  title  of  McLaughlhi  Bros,  to  the 
note  in  controversy  in  order  not  to  learn  any- 
thing regarding  their  title  thereto,  and  the 
court  chaises  you  that  willful  Ignorance,  If 
It  be  shown  by  the  evidrace,  InTolves  bad 
faltb,  and  Is  as  binding  upon  the  plaintiff 
as  a  ptfBltiTe  knowledge  of  the  defendants' 
title  would  have  been."  The  foregoing  in- 
struction la  calculated  to  mldead  a  jury. 
They  are  likely  to  infer  from  anch  an  Instruc- 
tion that  the  purchaser  of  a  negotiable  In- 
atnunent  cannot  "wlUfnlly  rtfrain  from  mak- 
ing Inquiry  regarding  the  title"  to  a  note  he 
la  about  to  pnrchaae;  In  oth^  words,  that 
it  is  tbe  duty  of  anch  a  pardiaser  to  always 
make  Inquiry  aa  to  the  tiUe.  Snch  la  not 
the  law.  The  purchaser  of  negotiable  paper 
In  doe  course,  and  before  maturity,  la  un- 
der no  duty  to  make  inquiry  as  to  the  title 
to  paper,  fair  and  r^lar  on  its  face,  nor 
la  be  under  any  duty  to  Inquire  Into  the  con- 
sideration given  for  the  note  w  of  the  tran- 
saction out  of  which  It  arose.  McNlght  v. 
Parsons,  136  Iowa.  390,  113  N.  W.  858,  22 
L.  R.  A.  (N.  S.)  718,  125  Am.  SL  Rep.  26S. 
He  la  only  chargeable  wltb  facts  which  ac- 
tually come  to  bis  knowledge.  Those  facta 
maj  be  actual  knowledge  of  a  defect  in  the 
title,  want  of  oontiOeration,  or  auoh  factt  as 
would  constitute  a  defense  to  the  note  as 
between  the  maker  and  original  payee;  or 
actual  knowledge  of  «ucft  foots  and  circum- 
stancea  as  would  lead  an  honest  and  fair 
business  man  to  make  further  inquiry  and 
which  inquiry  If  made  would  lead  to  the 
discovery  of  the  fraud,  defect,  and  defenses. 
In  other  words,  it  must  be  such  actual 
knowledge  of  the  defenses  or  such  actual 
knowledge  of  facts  and  otrcumstan(xs  that  a 
failure  to  make  further  inquiry  would  charge 
a  reasonably  prudent  business  man  with  bad 
faith  and  dishonest  motives.  Winter  v.  Nobs, 
19  Idaho,  18,  112  Pac.  525;  Park  v.  John- 
son, 119  Pac.  62;  Bothwell  v.  Comm.  136 
Ky.  766,  123  8.  W.  291.  The  first  pert  of  the 
instruction  with  which  we  are  dealing  pro- 
ceeded n^tm  tbe  comet  view  of  the  law,  but 


the  vice  Is  to  be  found  in  the  doalng  part  of 
the  instruction.  In  view  of  the  fact,  how- 
ever, that  the  court  had  correctly  Instructed 
the  jury  on  this  subject  and  In  considera- 
tion of  the  nature  of  the  evid^ce  that  was 
submitted  to  the  Jury,  we  are  satisfied  that 
the  Jury  were  not  misled  in  this  respect 

[6]  The  other  instruction  which  we  think 
was  erroneous  is  No.  26,  and  is  as  follows: 
"The  question  of  honesty  of  the  plaintiff  in 
this  transaction  is  one  of  the  things  by  which 
you  are  to  be  guided  in  determlng  bis  bona 
fides,  and  If  you  find  from  the  facta  and 
circumstances  given  in  evldoice  surround- 
ing this  transaction,  and  tbe  knowledge  of 
the  plaintiff  or  other  like  transactions  of 
McLaughlin  Bros.,  if  shown  In  evidence,  that 
the  plaintiff  Is  not  acting  honestly,  then  you 
have  a  right  to  find  that  he  did  not  act  hon- 
estly in  the  alleged  purchase  of  this  note." 
This  instructiou  advised  the  jury  that,  if 
they  found  from  the  facts  of  this  particular 
transaction  "or  knowledge  of  other  like 
transactions  of  McLaughlin  Bros,  that  the 
plaintiff  is  not  acting  honestly,  then  they 
had  a  right  to  find  that  be  did  not  act  hon- 
estly in  the  purchase  of  this  note."  This 
was  erroneous.  The  Jury  might  conclude 
that  the  holder  of  a  note  had  acted  dishonest- 
ly with  the  maker  In  some  respect,  as,  for  ex- 
ample, a  failure  to  make  the  pn^wr  Indorse- 
meat  at  Interest  or  principal  paid,  or  a  taXl- 
ure  to  defer  bringing  a  suit  for  a  givoi 
length  of  time,  or  in  any  number  of  reapects, 
and  yet  there  be  no  evidence  whatever  that 
he  acted  dishonestly  or  In  bad  faith  In  tbe 
pundmae  of  tbe  note  itself.  Howevor  dla- 
honeetly  tbe  purchaser  of  a  note  may  have 
acted  anbseauoit  to  tbe  purchase  thereof 
that  fact  alone  would  not  Justify  tbe  conclu- 
sion that  he  acted  In  bad  faltb  or  dishon- 
eetly  In  tbe  purchase  ot  tbe  nota^ 

[71  Hie  appellant  tiaa  alao  proaecnted  an 
appeal  from  the  order  of  tbe  district  oonrt 
in  taxing  coste.  It  appeara  that  the  re- 
spondenta  dalmed  costs  In  the  aom  of  f  10.15 
for  taking  tbe  deposition  of  ai^tellant  wbldi 
has  been  hereinbefore  considered.  Tbe  spe- 
clfic  Items  for  which  this  |15J&  Is  charged 
do  not  appear  in  the  memorandum  of  costs. 
Tbe  cost  bill  reads:  "Bxiienses  In  securing 
deposition  of  £dgar  J.  Vaughn  for  notary 
fee,  stenographer,  securing  attendance  of 
witness,  swearing  witness,  and  return  of 
witness  and  transcribing  testimony."  In  the 
first  place,  this  Is  not  properly  itonised  to 
show  what  was  a  I^al  charge  and  what  waa 
not;  and,  In  tbe  second  place,  this  extra 
expense  was  Incnrred  by  reason  of  the  fail- 
ure of  the  defendants  to  appear  at  the  time 
and  place  specified  when  and  where  the 
deposition  was  taken  and  cross-examine  the 
witness.  This  also  entailed  OEtra  trdnble 
and  expense  on  the  plaintiff  In  attending 
and  having  counsel  present  a  second  time 
for  the  taking  of  this  d^KMltlon.  For  these 
reasons  this  item  should  have  bew  stricken 
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from  the  cost  biU,  and  it  will  be  bo  or- 
dered. 

We  do  not  think  that  any  error  which  has 
been  committed  la  of  such  a  nature  or  char- 
acter ajB  to  require  a  reversal  of  the  judg- 
ment From  a  view  of  the  whole  record,  we 
are  satisfied  that  the  same  result  would 
have  been  obtained  and  the  same  conclusion 
would  have  been  reached  by  the  Jury  had 
the  errors  hereinbefore  pointed  out  not  been 
committed,  and  we  are  satisfied  that  the 
eTldence  adduced  In  this  case  Justified  the 
verdict  returned.  The  Judgment  should  there- 
fore be  modified  to  the  extent  of  striking 
therefrom  the  Item  of  flS.lQ  taxed  as  costs, 
and,  as  so  modified.  Is  hereby  affirmed.  Costs 
ot  appeal  will  he  equally  divided  betweoi 
appellant  and  respondents. 

Cause  remanded,  with  dIrectionB  to  modi- 
fy the  Judgment  as  bereiii  indicated. 

SULLITAN.'J^  ooncon. 

STEWABT,  a  J.  (dissenting).  I  concor  in 
the  majority  OQlnlon  upon  the  merits  of  the 
case,  but  I  dissent  to  that  portion  of  the 
opinion  In  relation  to  the  costs  disallowed 
for  the  taking  of  the  d^>06ition  for  crosa-ez- 
amlnation  of  Edgar  J.  Vaughn,  the  piaintUF, 
and  also  In  dlvldtng  the  coats  npon  this 
appeal. 

The  only  record  presented  to  this  court 
as  to  the  costs  for  taking  the  cross-exam- 
ination of  Edgar  J.  Vaughn  consists  in  the 
cost  bill  Itself  and  the  affidavit  supporting  the 
same  made  by  E.  V.  Boughton,  and  the  af- 
fidavit of  B.  B.  Whitla  In  opposition  there- 
to. The  item  as  shown  upon  the  cost  bill  is 
as  follows:  "Expense  in  securing  deposition 
of  Edgar  J.  Vaughn  for  notary  fee,  stenog- 
rapher, securing  attendance  of  witness, 
swearing  witness,  return  of  witness  and 
transcribing  testimony,  $15.15."  This  court 
disallows  this  item.  It  appears  from  the 
transcript  that  this  Item  was  incurred  In 
taking  the  second  deposition  upon  the  cross- 
examination  of  the  witness  Vaughn.  The 
evidence  of  said  Vaughn  so  taken  by  a  depo- 
sition was  admissible,  and  considered  prop- 
er, relevant,  material^  and  proper  cross-ex- 
amination, and  properly  admitted  in  evi- 
dence at  the  trial.  That  being  true,  it 
should  make  no  difference  In  the  allowance 
of  the  expense  of  same  as  costs  whether  it 
was  taken  at  the  same  time  that  the  orig- 
inal deposition  was  taken  or  afterward,  be- 
cause. If  taken  when  the  original  deposition 
was  taken,  the  same  expense  would  neces- 
sarily have  been  incurred  in  taking  and  cer- 
tifying the  same  by  the  atoic^Tapher,  and 
would  have  been  a  proper  i^i^  as  oosta 
in  said  ease,  and,  if  such  evid^ice  was  prop- 
er and  thereafter  taken  and  the  same  ex- 
peauw  Incurred,  I  can  see  no  reason  why 
the  same  should  be  disallowed  as  costs  of  the 
trial.   It  Is  admitted  in  the  evidence  of  E. 


y.  Boughton,  filed  In  support  of  the  motlou 
to  retax,  that  at  least  f6  could  properly  be 
taxed  as  such  costs  of  said  deposition,  and, 
under  this  admission,  there  can  be  no  rea- 
son given  that  I  can  see  why  at  least  f6 
should  not  be  allowed.  The  only  additional 
costs  that  necessarily  were  Incurred  in  cross- 
examlniog  the  witness  at  a  time  different 
from  the  time  when  the  deposition  was  orig- 
inally taken  was  In  swearing  the  witness 
and  certifying  to  his  testimony  by  the  nota- 
ry. The  act  of  the  notary  In  writing  down 
the  questions  and  answers  was  the  same  as 
would  necessarily  have  been  incurred  had 
such  examination  been  taken  at  the  time  the 
original  deposition  was  taken,  and  would 
have  been  properly  chargeable  as  costs. 

I  am  unable,  also,  to  concur  in  the  ma- 
jority opinion  which  divides  the  costs  of  this 
appeal  between  plaintiff  and  respondents. 
The  main  appeal  upon  the  merits  of  this  case 
l8  decided  in  the  majority  opinion  In  favor 
of  the  defendants,  while  upon  the  appeal 
from  the  order  overruling  the  motion  to  re- 
tax  the  costs  the  order  of  the  trial  court  Is 
modified  and  the  Item  of  $1S.75  Is  disallow- 
ed. The  transcript  consists  of  237  pages, 
210  of  which  contains  the  record  of  the  ap- 
peal upon  the  merits,  while  only  10  pages  of 
the  transcript  is  devoted  to  the  question  of 
the  appeal  from  the  order  of  the  trial  court 
refusing  to  retax  the  costs,  and,  even  allow- 
ing the  record  containing  the  cross-examina- 
tion of  the  witness  Vaughn  as  a  necessary 
part  of  the  appeal  from  the  order,  the  total 
record  thus  made  would  be  27  pages,  making 
at  most  the  record  on  appeal  from  the  or- 
der 27  pages.  Yet  the  majority  opinion  tax- 
es the  respondents  with  half  the  costs  of 
this  aiqwal  when  the  record  necessary'  to 
have  presented  the  appeal  from  the  order 
was  only  27  pages,  while  the  record  upon 
the  merlte,  which  also  necessarily  Includes 
the  depoaitton  of  the  same  witness,  amounts 
to  287  pages,  and  yet  the  appellant  is  only 
charged  with  costs  upon  this  appeal  the 
same  as  is  charged  to  the  respondent.  I 
cannot  agree  with  this  principle  of  adjust- 
ment ot  costs.  To  my  mind  it  Is  unfair  and 
unjust,  and  may  often  lead  to  Injustlc*  in 
disposing  of  the  question  of  costa. 


WINTDR  T.  UU'XHlUINb  et  aL 
(Supreaw  CSonrt  of  Idaho.    Dae.  9,  leil.) 

rSyZI^M  hy  tk9  Court.) 

1.  Bnxa  AiTD  NoTM  (|  S09*)  —  Bvidknob— 
Bona  Fide  PnacnASEB. 

Where  the  issue  to  be  determined  is  the 
good  faith  of  tiie  holder  of  a  negotiable  promis- 
sory note  who  claims  to  have  purchased  the 
same  for  a  valuable  consideration  before  ma- 
turity and  without  notice  of  any  defenses  exiat- 
iDz  between  the  makers  and  payee,  and  the 
holder  of  sach  note  testifies  that  he  paid  a 
specified  sum  for  the  note,  it  is  competent  for 
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him  to  Introduce  In  corroboration  of  Bnch  testi- 
mony the  canceled  dieck  which  he  dainu  to 
have  given  in  payment  for  auch  note. 

[Ed.  Note^V\>r  other  cssea,  see  Bills  and 
Not^^  Cent.  Die  H  174&-1745;  Dec.  Dig.  I 

2.  Bills  and  Nom  (|  637*)— Bona  Fidb 

PUBCHASBB— QXIEBTION  FOB  JUBT. 

The  qneation  aa  to  the  good  faith  of  the 
purchaser  of  a  negotiable  promissory  note  who 
claims  to  have  purchased  the  same  in  due  course 
before  maturity  and  for  a  valuable  considera- 
tion ia  a  Question  of  fact,  to  be  determined  by 
the  jury  m  the  light  of  all  the  facta  and  dr- 
cumatancea  bearing  upon  the  transaction. 

[E^.  Note.— For  other  cases,  see  Bilb  and 
Notea,  Cent  Dig.  ||  IWBi-ltiM;  De&  Dig.  | 
637.*  J 

8.  AvFEAL  AND  Ebrob  ({  999*)  -  Betiew  — 

Verdict. 

Bvidence  examined,  and  held  sufficient  to 
warrant  the  jury  in  returning  a  verdict  in  favor 
of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror.  Cent.  Dig.  H  3912-31«i4;  Dec.  Dig.  S 
»99.*1 

Appeal  from  District  Court,  Bonner  Coun- 
ty; Robert  N.  Dunn,  Judge. 

Action  by  Bert  Winter  against  Charles 
Hntcbins  and  others.  Judgment  for  plain- 
tUf,  and  defendants  appeaL  Afflnned. 

E.  W.  Wbeelan,  for  app^lanti.  Myrvln 
Davis,  for  respondent 


AILSHIE,  J.  This  action  was  prosecut- 
ed by  the  Indorsee  of  a  promissory  note. 
The  defendants  admitted  the  execution  of 
the  note,  but  denied  the  delivery  of  the 
note,  and  alleged  fraud  in  procuring  the 
execution  thereof,  and  charged  that  the 
plaintiff  bad  notice  of  these  defenses  before 
purchasing  the  not&  A  verdict  was  return- 
ed by  the  Jury  In  favor  of  the  plaintiff,  and 
Judgment  was  tbereuimn  entered.  Defend- 
ant moved  for  a  new  trial,  and  appealed 
from  the  Judgment  and  an  ordw  denying  bis 
motion. 

The  only  question  arising  on  this  appeal  is 
aa  to  the  admissibility  of  certain  evidence 
and  the  snfflciency  of  the  evidence  in  its  en- 
tirety to  support  the  verdict  It  is  first 
claimed  that  the  evidence  Is  insufficient  to 
show  that  any  consideration  was  paid  by 
the  respondent  for  this  note.  The  respondent, 
who  was  the  plaintiff  In  the  lower  court  tes- 
tified as  follows:  "I  am  acquainted  with  T. 
D.  McLaughlin  of  McLaughlin  Bros.  On 
February  8,  1908,  I  purchased  from  them 
the  note  of  George  W.  Walker  and  others, 
with  other  notea.  Exhibit  A  is  the  note  I 
refer  to.  I  paid  f 750  for  this  note.  Exhib- 
it C  Is  my  check  for  ¥750  payable  to  Mc- 
Laughlin Bros.,  and  drawn  upon  the  Na- 
tional Bank  of  Commerce  In  Minneapolis, 
Minn.,  given  In  payment  of  the  George  W. 
Walker  note."  The  che<^  referred  to  as  Ex- 
hibit O  Is  a  check  drawn  by  the  respondent 
on  the  National  Bank  of  Commerce,  Minne- 


apolis, in  favor  of  McLaughlin  Bros,  for  f 7S0. 
It  is  stamped  "Paid"  in  perforated  letters. 
It  is  also  stamped  on  the  face  thereof  vrith 
a  rubber  stamp,  "Paid  February  8.  1908,'* 
which  la  two  days  after  the  date  on  which 
it  appears  to  have  been  drawn.  T.  D.  Mc- 
Laughlin testified  that  Us  firm  sold  th&s 
note  to  respondent  and  that  th^  received 
the  check  (Exhibit  C)  in  payment  for  the 
note,  and  that  be  thereupon  deposited  the 
check  in  the  National  Grerman-Amerlcan 
Bank  on  February  7,  1908,  vrbitb  was  the 
following  day  after  It  was  drawn,  and  re- 
ceived credit  for  the  same.  This 'evidence  la 
not  contradicted,  but  it  is  claimed  that  It 
is  not  sufficient  to  support  the  verdict  We 
cannot  agree  with  the  appellants'  contention 
in  this  respect.  Respondent  had  testified 
unequivocally  to  paying  f7S0  for  the  not& 
[1]  The  canceled  check,  to  the  admission 
in  evidence  of  which  appellants  objected* 
was  evidently  Introduced  as  mere  corrobora- 
tion of  the  testimony  of  the  witness,  show- 
ing the  manner  in  which  the  payment  was 
made  and  the  channel  through  which  the 
money  passed.  It  was  clearly  admissible  for 
that  purpose.  If  the  appellants  bad  any 
question  about  the  correctness  of  this  evi- 
dence, they  could  have  traced  the  matter 
through  these  banks,  and  ascertained  if  the 
evidence  given  was  in  any  particular  in- 
correct  Respondent  also  testified  that  he 
had  no  knowledge  or  Information  whateva 
as  to  any  defect  In  the  title  or  any  fraud 
practiced  In  procnring  the  note  or  any  de> 
fenses  erlstlng  between  the  makers  and  the 
payees. 

[2]  We  may  say  with  reference  to  the 
proofs  made  In  this  case,  as  we  said  in  the 
case  of  Winter  v.  Nobs,  19  Idaho,  18,  112 
Pac.  625,  that,  "whatever  the  circumstances 
may  have  been,  It  still  remains  true  that 
the  question  of  the  good  faith  of  the  pur- 
chaser of  the  note  was  one  of  fftct  instead  of 
law,  and  the  Jury  had  the  right  to  deter- 
mine it  in  the  light  of  all  the  facts  and  dr^ 
cumstances  presented  In  the  case." 

[3]  The  Jury  having  passed  upon  the  facts 
and  found  In  favor  of  the  respondent,  and 
there  being  evidence  on  all  the  material  Is- 
snes  which  tended  to  support  the  respond- 
ent's position  and  theory  of  the  case,  we 
would  not  be  Justified  In  disturbing  the  ver- 
dict We  have  recently  and  at  the  present 
term  of  this  court  had  occasion  to  express 
the  Tiew  of  the  court  on  the  questions  pre- 
sented In  this  case  in  the  following  cases: 
Park  V.  Johnson.  119  Pac.  52;  Park  v.  Brandt 
119  Pac.  877;  and  Vaughn  v.  Johnson,  119 
Pac.  879, 

The  Judgment  must  be  affirmed,  and  It  ts 
so  ordered.  CostB  awarded  In  ftTor  of  re- 
spondent 

STEWART,  a  J.,  and  SULLIVAN, 

concur. 
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TJNFBIBD  et  nx.  t.  LIBERT. 

(Supreme  Oonrt  of  Idaho.   Dee.  6,  1911.  On 
Petition  for  Behearins,  Jan.  S,  1A12L) 

fSyttaJnu  by  tke  Oowrt J 

1.  Txi£B  FOB  Appeal. 

Held,  the  appeal  was  taken  within  the 
time  provided  by  the  statute  and  the  rules  of 
thie  court 

2.  Action  (S  48*)— Joindib  of  Causes. 

Under  the  prorisions  of  Rev.  Codee,  | 
4169,  leTeral  caasee  of  action,  all  arisiog  out 
of  the  same  transaction,  may  be  united  in.  the 
same  actlont  aod  allecations  showins  separate 
items  of  damages  groving  out  of  the  same 
facts  may  be  alleged  as  a  part  of  the  same 
cause  of  action, 

[Ed.  Note.— For  otiier  cases,  see  Action, 
Cent  Dig.  U  490-610;  Dec.  Dig.  |  48.*] 

&  Tbial  (§  109*)— Pleadiwo  (|  880*)-Ab- 
ODUBNT  or  CooRBEL— Issues  and  Pboof. 
Where  objectionable  and  improper  mat- 
ters are  aUeged  in  a  complaint  and  are  strick- 
en from  such  complaint  because  the  same  do 
not  constitute  an;  part  of  the  cause  of  action, 
and  are  of  such  character  as  would  prejudice 
the  jury  against  the  defendant,  It  is  error  for 
the  trial  court  to  permit  counsel  to  discuBs  or 
comment  upon  such  matters  in  his  opening 
statement  to  the  jury,  and  It  is  error  also  to 
admit  evidence  in  relation  to  snch  matters. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  270;  Dec.  Die.  |  109:*  Pleading,  Cent 
Dig.  i  1246;  Dee.  Dig.  8  380.*] 

4.  Troteb  and  Convebsion  (S  46*)— Meas- 

UBB  OF  DaHAQES— MaBKET  VaLUE. 

Where  personal  property  is  seized  and 
taken  possession  of  unlawfully  and  without  au- 
tborio*  of  law  and  la  thereafter  retained  and 
converted  to  the  use  and  benefit  of  the  person 
taking  such  possession,  in  an  action  for  dam- 
ages by  the  owner  of  snch  property  for  con- 
verrion  of  the  came,  the  plaintilf  is  entitled  to 
recover,  as  a  general  mle,  the  market  value 
of  Buch  property  at  the  time  the  same  was 
taken. 

[lid.  Note.— For  other  csBea.  see  Trover  and 
Conversion,  Cent  Dig.  |  203 ;  Dec.  Dig.  8  46.*] 

fi.  Chattel  Mobtoaqes  (§  169*)  —  Conveb- 

SIOR    OF   PBOPEBTT—DAUAaBS  —  Value  09 

Pbopbbtt. 

Where  U.  and  U.  give  a  mortgage  to  L. 
npon  certain  sheep  consisting  of  "1,200  head 
of  eve  sheep  snd  the  increase  thereof  and  300 
bead  of  two  year  old  wetlier  sheep,"  and  L. 
commences  proceedings  to  foreclose  said  mort- 
gage and  applies  to  the  court  for  the  appoint- 
ment of  a  receiver,  and  such  receiver  takes 
possession  of  said  mortgaged  property  and 
holds  the  same  for  L.,  and  the  court  thereafter 
revokes  the  order  appointing  said  receiver,  and 
such  receiver  tberesifter  continues  in  possea- 
aion  of  said  mortgaged  property  for  L.,  and 
£fa  retains  possession  of  said  personal  propertT 
until  Judgment  is  obtained  in  said  foreclosure 
proceedings  and  execution  issued,  and  levy  is 
made  npou  a  portion  of  said  mortgaged  prop- 
erty, and  the  same  is  sold  and  applied  upon 
the  foreclosure  judgment,  and  the  portion  of 
the  property  not  levied  upon  is  not  returned  to 
V.  and  U.  and  no  account  is  given  of  the  same, 
U.  and  U.,  in  an  action  for  converaioa,  may 
recover  the  market  value  of  the  property  so 
taken  and  unacoonnted  for. 

[Ed.  Note^FoK  other^rases,  see  Chattel 
l^rtgaga.  Cent  Dig.  Sf  3(K&-304;  Dec.  INg  | 


6.  Damages  (|  91*)— Exeicflaxt  oe  Puni- 
TiVB  Damages — Obounds. 

Exemplary  or  punitive  damages  cannot  be 
recovered  unless  tne  evidence  shows  clearly 
that  the  action  of  the  wrongdoer  is  wanton  or 
gross  or  outrageous,  or  where  the  facts  are 
such  as  to  Impv  malLee  and  oppression. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  11  193-201;  Dee.  IMg.  S  91.«] 

7.  Chattel  Hobtgaoes  (|   178*)— Conveb- 

BION  OF  FBOPEBTT— EVIDEircE— WEIOHT  AND 

SUFFICIBNCT. 

The  evidence  in  this  case  examined,  and 
held  not  to  Bhow  willful  malice  or  fraud  or 
^ross  negligence  on  the  part  of  the  appeilaat 
m  the  taking  of  the  property,  the  value  of 
which  is  sought  to  be  recovered  In  this  action 

[E6,  Note.— For  other  cases,  see  Chattel 
Mortgages.  Dec.  Dig.  S  173.*] 

(AdHUonal  BifUabtu  by  Sditorial  Staff.) 
On  Petition  tor  Rehearing. 

8.  Appeal  and  Ebbob  (|  1151*)— Disposi- 
tion OF  Cause— Nbcbbbitt  fob  New  Tbial. 

Though  Rev.  Codes,  |  8818,  authorizes  the 
Supreme  Court  to  modify  any  order  or  judg- 
ment appealed  from,  yet  where  the  Jury  m 
an  action  for  conversion  were  erroneously  au- 
thorized to  award  punitive  damages,  and  the 
evidence  as  to  the  actual  damages  is  confused 
and  uncertain,  the  court  will  remand  the  cause 
for  new  trial  rather  than  enter  Judgment  for  a 
less  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4498-4506;  Dec.  Dig.  | 
1151.*] 

Appeal  from  District  Court,  Nez  Perce 
County;  E.  D.  Steele,  Judge. 

Action  by  Fred  Unfiled  and  wife  against 
William  A.  Libert  for  the  conTersion  of  per- 
sonal property.  From  a  Jadgmrat  for  plain- 
tiffs, defendant  appeals.  Rereraad,  and  new 
trial  ordered. 

Charles  L.  McDonald  and  B.  F.  Tweedy, 
for  appellant  I.  N.  Smith,  James  U  Harn, 
and  Clay  McNamee,  f6r  respondents.  ' 

STEWART,  C.  J.  October  23,  1905,  the 
respondents,  Fred  Unfrled  and  Sylvia  Un- 
frled.  borrowed  from  the  appellant,  William 
A.  Libert,  the  sum  of  f6,000,  and  executed 
therefor  three  certain  promissory  notes,  all 
dated  on  the  said  23d  of  October.  1905,  as 
follows:  -fl,000,  due  June  15,  1906,  drawing 
interest  at  12  per  cent;  one  note  for  $2,000, 
due  June  15, 1907.  drawing  interest  at  12  per 
cent;  and  one  note  for  $2,000,  due  June  16, 
1908,  drawing  interest  at  12  per  cent  And 
to  secure  said  notes  the  respondents  executed 
to  the  appellant  a  chattel  mortgage  npon 
personal  property  located  In  Garfield  county, 
state  of  Washington.  The  property  In  the 
mortgage  was  described  as  follows:  "1,200 
head  of  ewe  sheep  and  the  Increase  thereof ; 
300  head  of  two  year  old  wetber  sheep;  the 
said  sheep  having  been  purchased  from  Ham- 
ilton GUI.  All  of  such  sbeep  are  In  pos- 
session of  the  parties  of  the  first  jrart  at 
Alpowai.  Washington,  and  will  be  ranged  on 
the  Alpowai  creek  In  winter,  and  In  the 
Bine  Mountains  In  summer.  All  of  said 
sheep  to  be  branded  □ 
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The  chattel  mortgage  contained  the  fol- 
lowing provisions:  "Prorided,  nevertheless, 
and  these  presents  are  ni>on  the  express  con- 
dition, that  If  the  said  parties  of  the  first 
part,  their  executors,  administrators  or  as- 
signs, shall  well  and  truly  pay  unto  the 
said  party  of  the  second  part,  his  executors, 
administrators  or  assigns,  the  sum  of  $5,000, 
according  to  the  conditions  of  three  certain 
promissory  notes,  of  which  the  foHowlng  are 
true  copies  •  •  •  as  by  said  promissory 
notes,  reference  being  thereunto  had,  may 
fully  appear,  then  these  presents  shall  be 
Told.  But  in  case  default  be  made  In  the 
payment  of  said  principal  sum  of  money  or 
any  part  thereof,  or  Interest,  or  any  install- 
ment thereof,  as  provided  In  said  note,  or  In 
case  said  first  party  does  not  take  proper 
care  of  said  property  or  attempts  to  sell  or 
dispose  of  the  same,  or  remove  the  same,  or 
any  part  thereof,  from  said  county,  then  and 
from  thenceforth  It  shall  be  optional  with 
the  party  of  the  second  part,  his  executors, 
administrators  or  assigns,  to  consider  the 
whole  of  said  prlndpal  and  Interest  express- 
ed in  said  notes  as  immediately  due  and  pay- 
able, although  the  time  expressed  la  said 
notes  for  the  payment  thereof  shall  not  have 
arrived;  and  Immedlatdy  thereupon  and 
without  notice  of  such  election  to  consider 
the  whole  sum  to  be  due,  and  It  shall  be 
lawful  for,  and  the  said  parties  of  the  first 
part  do  hereby  authorize  and  empower  the 
said  party  of  the  second  part,  his  executors, 
administrators  or  assigns,  with  the  aid  and 
assistance  of  any  person  or  persons,  to  enter 
the  premises  or  such  other  place  or  places 
as  the  said  goods  or  chatt^s  are  or  may 
be  placed,  and  to  take  or  carry  away  the 
said  goods  and  chattels  and  dispose  of  the 
same  for  the  best  price  they  can  obtain  by 
due  process  of  law,  or  by  arrangement  of 
the  said  parties  to  this  mortgage.  •  •  • 
If  this  mortgage  be  foreclosed  by  decree  of 
court,  or  If  it  be  foreclosed  by  notice  and 
sale,  then  counsel  fees  In  the  sum  of  a  rea- 
sonable amount  of  dollars.  •  •  •  And  un- 
til default  be  made  In  the  payment  of  this 
sum  of  money,  the  said  parties  of  the  first 
part,  their  executors,  administrators  and  as- 
signs, may  remain  and  continue  in  the  quiet 
and  peaceable  enjoyment  of  the  said  goods 
and  chattels,  and  In  fnll  and  free  use  and 
oijoyment  of  the  same." 

A  mortgage  was  also  executed  by  the  re- 
spondents to  the  appellant  as  additional  se- 
curity, upon  certain  real  estate  In  Garfield 
county,  Wash.  As  a  part  of  said  loan,  the 
respondent  E^ed  Unfried  also  executed  an 
additional  promissory  note  dated  October  2S, 
1905,  for  $1,000,  due  March  IS,  1906,  with  in- 
terest from  maturity  at  12  per  cent,  per  an- 
num. This  latter  note,  however,  was  not  In- 
cluded within  the  chattel  mortgage. 

On  April  17, 1906,  the  appellant  commenced 
an  action  In  the  superior  court  of  Garfield 
connty.  Wash.,  for  the  foreclosure  of  the 
chattel  mortgas*  cItsu  Um  ai  berain  d»- 


scribed,  and  as  part  of  his  cause  of  action 
set  forth  the  following  proTlalons  of  said 
chattel  mortgage:  "In  case  said  first  par- 
ty does  not  take  proper  care  of  said  property, 
or  attempts  to  sell  or  dispose  of  the  same,  or 
removes  the  same  or  any  part  thereof  from 
said  count7,  then  and  from  thenceforth.  It 
shall  be  optional  with  the  said  party  of  the 
second  part,  his  executors,  administrators  or 
assigns,  to  consider  the  whole  of  said  prin- 
cipal and  Interest  expressed  In  said  notes 
as  Immediately  due  and  payable,  although 
the  time  expr^sed  In  said  notes  for  the  pay- 
ment  thereof  shall  not  have  arrived«  and  tm- 
mediately  thereupon,  and  without  notice  of 
such  election,  to  consider  the  whole  sum  to 
be  due,  and  it  shall  be  lawful  for,  and  the 
said  parties  of  the  first  part  do  hereby  au- 
thorize and  empower  the  said  party  of  the 
second  part,  his  executors,  administrators  or 
assigns,  with  the  aid  or  assistance  of  any 
person  or  persons,  to  enter  the  premises  or 
such  other  place  or  places  as  the  said  goods 
or  <diattd8  are  or  may  be  placed,  and  take 
or  carry  away  the  said  goods  and  chattels, 
and  dispose  of  the  same  for  the  best  price 
they  can  obtain,"  etc.  It  is  also  allied: 
"That  the  said  parties  of  the  first  part  since 
the  date  of  the  execution  of  the  said  mort- 
gage, vrlthoQt  the  wish  or  consent  of  the  par- 
ty of  the  second  part,  and  without  his  pre- 
TloQS  knowledge,  bare  sold  and  disposed  of 
a  portion  of  the  said  sheep,  to  wit,  about 
two  hundred  and  sixty  head  of  th6  sheep 
described  as  two  year  old  wether  sheep." 
Plaintiff  further  alleges:  "That  under  the 
terms  and  conditions  of  the  said  chattel 
mortgage  aforesaid,  the  plaintiff  herein  does 
hereby  elect  to  consider  the  whole  of  the 
sums  owing  and  paying  to  him  from  the  d^ 
fendants  herein,  as  evidenced  by  said  prom- 
issory notes  together  with  the  interest  there- 
on, to  be  immediately  due  and  payablft.** 

After  said  action  tiad  beea  commenced,  the 
appellant  filed  an  affidavit  in  said  action  set- 
ting forth  the  provisions  of  the  mortgagei 
and  alleging  in  said  affidavit:  mutt  If  the 
said  mortgaged  property  la  allowed  to  re- 
main longer  In  the  possession  of  tbeae  de- 
fendants, the  same  will  be  wholly  lost  and 
destroyed  and  plalntlft  will  l>e  cheated  and 
wronged  out  of  hla  property.  That  as  pnn 
vided  for  In  said  mortgage  and  by  law  under 
the  facts  as  herein  stated,  plaintiff  has  elect- 
ed and  does  elect  to  consider  the  whole  of 
the  amounts  as  provided  for  In  said  pxomia- 
sory  notes,  together  with  the  Intervst,  to  be 
Immediately  due  and  payable." 

Upon  this  affidavit  fho  superior  oonrt  «f 
Garfield  connly  appointed  one  T.  W.  Owal^ 
to  take  charge  of  the  possessiott  of  flu  i«op- 
erty  described  In  the  mortgage,  and  In  said 
order  enjoined  the  defendants  from  seUIng 
or  disposing  of  any  or  all  of  said  sheep  or 
their  Increase,  and  enjoining  the  defendants 
and  their  employes  from  Interfbriiv  with  or 
molesting  said  sheep  or  tbeir  Increase. 
Thereafter  a  motion  was  made      the  da- 
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fendanto  in  said  OHirt  to  dlBwdve  and  vacate 
the  order  appointing  a  TecsAvet  and  to  dis- 
mAre  and  vacate  the  restraining  onlw,  and 
upon  hearing  the  court  ordered  that  the  mo- 
tion be  mstatned  and  the  reatralnlng  order 
and  the  order  appointing  a  receiw  were  dla- 
solved,  vacated,  and  set  aside  for  want  of 
JnriadSetioa  and  pn^ier  notice,  and  the  court 
found  t^t  the  defendants  had  sold  a  portion 
at  the  mortgaged  pn^erty  deecrUted  in  the 
complaint,  and  that  platntltt  had  reason  to 
bdieve  that  th^  would  sell  more  of  Bald 
property,  and  therefore  ordered  that  the  de- 
fendants, during  the  pendency  of  the  action, 
be  restrained  and  enjoined  from  selling  and 
disposing  of  any  or  all  of  said  property  or 
their  Increase,  or  from  removing  the  same 
from  the  state  of  Washington,  and  that 
plaintiff  enter  into  a  bond  in  the  sum  of 
$900,  and,  In  case  the  bond  was  not  filed, 
such  order  should  be  vacated  and  of  no  ef- 
fect 

On  August  29,  1906,  the  superior  court  of 
Garfield  county  entered  a  decree  In  the  fore- 
closure proceedings  above  referred  to  la  ef- 
fect as  follows:  That  the  pladntlff,  William 
A.  Libert,  recover  from  Fred  Unfrled  and 
Sylvia  Unfrled  In  the  sum  of  $3,094.20  with 
Interest,  and  decreed  that  the  property  de- 
scribed In  the  plaintiff's  mortgage  as  follows: 
1,200  head  of  ewe  sheep  and  the  increase 
thereof;  and  300  head  of  two  year  old  weth- 
er sheep,  the  said  sheep  having  been  pur- 
chased from  Hamilton  GUI,  be  sold  by  the 
sheriff  of  Garfldd  connty,  Wash.,  In  accord- 
ance with  the  law,  and  In  accordance  with 
the  custom  and  practice  of  this  court ;  that 
the  proceeds  of  the  sale  be  applied  toward 
the  payment  of  the  costs  of  such  sale  and 
the  amount  specified  as  due  from  the  de- 
fendants to  the  plaintiff;  and  that  if  the 
proceeds  of  the  sale  of  said  property  be  In- 
sufficient to  pay  said  Judgment  and  costs  of 
sale,  that  the  plaintiff  have  Judgment  for  the 
deficiency.  An  appeal  was  taken  to  the  Su- 
preme Court  from  this  Judgment,  and  it  was 
affirmed.  An  appeal  was  also  taken  to  the 
Supreme  Court  from  the  order  of  the  superi- 
or court  of  Garfield  county  in  discharging  the 
receiver  appointed  to  take  charge  of  the 
mortgaged  property  pending  foreclosure,  and 
Qie  Supreme  Court  dismissed  the  appeaL 
On  October  5,  1907,  an  execution  was  issued 
upon  the  Judgment  rendered  In  the  superior 
court  of  Garfield  county,  and  the  sheriff  of 
Asotin  county  in  said  state  made  return  as 
follows:  "And  on  the  same  day  served  the 
same  by  levying  on  all  the  right,  title  and 
Interest  of  Fred  Unfrled  and  Sylvia  Unfrled, 
his  wife,  named  In  said  execution  in  and 
to  677  sheep  the  same  being  in  said  Asotin 
county,  state  of  Washington,  «  •  *  and 
sold  said  sheep  for  the  sum  of  $2369.50, 
which  was  the  whole  price  paid  therefor." 
Thereafter  the  sheriff  amended  his  return 
and  made  it  show  that  the  sale  was  for  S77 
head  of  she^,  and  that  the  costs  of  sale 


was  $6,35  instead  of  |636,  as  stated  In  the 
origiiial  return. 

It  farther  appears  that  on  the  10th  day 
of  April,  1906,  the  respondoibs  executed  a 
mortgage  up<m  a  certain  band  of  sheep  c<hd- 
posed  of  1,200  ewes  and  about  500  lambs,  the 
sheep  and  lambs  being  branded  on  the  back, 
and  said  shew  and  lambs  ranging  on  the  range 
in  both  Garfield  and  Asotin  counties,  state 
of  Washington,  the  lambs  being  the  increase 
of  said  sheep  since  said  mortgage  was  made, 
and  also  28^  sacks  of  wool  branded  on  both 
ends  of  each  sack,  for  the  sum  of  $692.15, 
to  one  Fred  J.  Elsensohn,  and  that  Elsensohn 
brought  an  action  to  foreclose  said  mortgage, 
and  upon  the  13th  day  of  June,  1906,  in  such 
action  Judgment  was  rendered  by  default 
against  the  respondents  herein  in  favor  of 
Fred  J.  Elsensohn  for  the  sum  of  $731.41  with 
interest,  $75  attorney's  fees,  and  costs,  taxed 
at  $22,  and  for  a  decree  foreclosing  said 
mortgage,  and  directed  that  the  mortgaged 
property  be  sold  to  pay  said  debt. 

An  order  of  sale  was  issued  upon  the  fore- 
going decree,  and  the  sheriff  levied  upon  and 
sold  28%  sacks  of  wool  for  the  sum  of  $576, 
and  due  return  was  made  thereof,  and  on  the 
3d  day  of  July,  1906,  in  order  to  protect  him- 
self by  reason  of  bis  Interest  in  the  property 
mortgaged  to  blm  by  the  respondent,  as 
against  the  interest  acquired  under  the  mort- 
gage of  Elsensohn,  the  latter  assigned  his 
said  Judgment  to  the  appellant,  and  was  paid 
tho^for  by  the  appellant  the  sum  of  $828.41. 
This  action  was  thereafter  commenced  for 
the  sum  of  $21,000  damages.  The  complaint 
Is  based  upon  four  separate  causes  of  action. 
The  first  is  for  damages  In  the  sum  of  $S,000 
alleged  to  have  be^  sustained  by  the  plain- 
tiffs by  reason  of  the  unlawful  seizure  of  the 
property  described  In  the  chattel  mortgage 
and  the  value  of  the  wool  dip  for  the  year 
1906.  The  second  cauae  of  action  asks  for 
damages  for  the  sum  of  $1,000,  claimed  to 
have  been  sustained  by  reason  of  the  expens- 
es incurred  by  the  plaintiffs  In  contesting  the 
appointment  of  the  receiver  and  In  the  ap- 
peal from  the  order  of  the  superior  court  to 
the  Supreme  Court.  The  third  cause  of  ac- 
tion asks  for  damages  In  the  sum  of  $10,000, 
claimed  to  have  been  sustained  by  the  plain- 
tiffs by  reason  of  the  negligent  manner  in 
which  the  appellant  kept  the  sheep  while  in 
his  possession,  and  the  disposal  of  the  wool 
crop  for  the  year  1007  In  the  sum  of  $2,660, 
and  for  the  value  of  the  wool  crop  disposed 
of  in  the  year  1908  in  the  sum  of  $2,240.  For 
a  fourth  cause  of  action  plaintiffs  claim  dam- 
ages for  the  sum  of  $5,000  claimed  to  have 
been  sustained  by  them  because  of  the  mall- 
clous  and  willful  and  wrongful  taking  of  the 
sheep  and  the  care  thereof  and  the  detention 
and  loss  in  the  neglect  of  said  sheep,  and 
the  sale  of  the  wool  clips  for  the  years  1007 
and  1908  and  the  increase  of  said  sheep.  Is- 
sue was  Joined,  and  the  cause  was  tried  to 
a  Jury.  ▲  verdict  vras  rendered  in  favor  of 
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the  plaintUb  for  tbe  ram  of  $8,173.'nt.  A 
motion  far  a  new  trial  was  made  and  over^ 
ruled,  and  this  appeal  is  from  Uie  judgment 
and  from  the  order  overmUng  the  motion 
for  a  new  trial. 

[1]  THe  respondents  move  to  dismiss  the 
appral  because  not  taken  in  time.  Thla  mo- 
tion is  oTorruIed.  Tbe  record  shows  that  the 
appeal  was  taken  within  the  proTlslons  of 
tbe  statute  and  the  rules  of  this  court 

[2]  The  first  error  argued  by  counsel  for 
appellant  upon  this  appeal  Is  that  the  trial 
conrt  erred  In  not  smrtalnlng  appellant's  mo- 
tion requiring  the  plaintiffs  to  elect  which 
remedy  they  wonld  pursue  under  the  alleg»- 
tlons  of  their  complaint  alleclng  etmyeoMoa 
and  redemption  from  the  mortgage  and  be- 
tween conversion  and  accounting.  The  com- 
plaint In  this  case  Is  somewhat  peculiar ;  the 
all^atlons  showing  wrongful  acts  are  lit- 
termlngled  with  allegations  showing  actual 
Injury.  For  Instance,  In  the  first  cause  of 
HctlfHi,  the  plalntUCs  all^  the  maUdous  and 
wrongful  taWng  of  the  elieep  and  the  plalni> 
tiffs*  damage  therefrom  and  damage  in  the 
loss  of  the  wo<d  cn^  fm*  the  year  1906  as 
the  same  cause  of  action ;  and  in  the  third 
cause  <rf  action  the  plalntlfh  all^  damages 
In  the  loss  of  the  wool  crop  for  the  years 
1907  and  1908,  and  damages  goierally  for  the 
negligent  manner  In  which  the  appellant  k^t 
the  sbe^  so  in  hie  posBesslon;  while  in  the 
fourth  cause  of  action  the  plalntitb  allege 
damages  for  malldona,  willful,  and  wrongful 
taking  of  the  sheep,  and  also  damages  for 
the  wool  crop  for  the  years  1907  and  1908. 

Tbe  several  causes  of  action  alleged  in  the 
complaint,  however,  all  grow  ont  of  tbe 
same  transaction,  that  is,  the  foreclosure  of 
the  chattel  mortage  In  question,  and  there- 
fore may  be  united  in  tbe  same  complaint 
under  the  provisions  of  section  4169,  Rev. 
Codes,  and  tbe  allegations  showing  separate 
Items  of  damage  in  each  separate  cause  of 
action  also  grow  ont  of  the  same  state  of 
facts,  and  the  fact  that  more  than  one  item 
of  damage  is  alleged  In  each  separate  cause 
of  action  does  not  violate  any  of  the  provi- 
sions of  tbe  statute  or  render  euch  allega- 
tions improperly  joined.  Tbe  court  did  not 
err  in  overruling  tbe  motion. 

[3]  In  tbe  briefs  of  counsel  there  seems  to 
be  a  vride  dlfCerence  of  opinion  as  to  the 
theory  of  the  trial  court  upon  which  tbe  case 
was  tried;  but  we  think  the  instructions  of 
the  court  clearly  state  the  Issues  and  tbe 
damages  sought  to  be  recovered.  The  trial 
court  struck  out  certain  allegations  in  tbe 
complaint  with  reference  to  tbe  promissory 
note  of  $1,000  allied  in  the  complaint  to 
have  been  exacted  and  demanded  by  the  ap- 
pellant from  the  respondents  after  tbe  exe- 
cution of  tbe  notes  and  mortgage  given  up- 
on the  sheep  involved  In  this  action,  and, 
notwithstanding  the  fact  that  such  allega- 
tions had  been  stricken  from  the  complaint, 
the  conrt  permitted  counsel  for  respondents 


to  make  referowe  thereto  in  Us  opening 
statemeit  to  tbe  jury,  and  also  to  Introdnce 
evidence  showing  the  findings  of  tbe  Wash- 
ington court  with  reference  to  racb  not& 
The  appellant  assigned  as  error  the  ruling 
of  the  trial  court  In  permitting  snch  state- 
ment and  In  admitting  sach  evidence.  We 
are  satisfied  from  an  '*»'""*i?fft'on  of  the 
record  that  it  was  aerlons  error  for  the  conrt 
to  permit  oouns^  for  respondents  In  his 
opening  statement  to  the  jury  to  state  tiut, 
In  addition  to  the  notes  aggregating  tS,000 
to  secure  which  the  chattel  mortgage  was 
given,  appelant  toaSt  tnm  respondents 
an  additional  91(000  note,  and  by  reastm 
thereof  the  whole  transaction  was  usnrlons, 
and  follows  such  statement  op  by  Introdno* 
ing  In  evidence  the  record  of  tbe  proceedings 
In  the  superior  court  of  Garfield  county.  In 
whl<&  the  court  found  that  the  91,000  note 
wu  usurious,  and  by  reason  of  that  fact  cer- 
tain deductions  of  interest  were  made  i^on 
the  principal  notes  and  certain  penalties  en- 
forced. This  statement  of  counsel,  and  thto 
evldmoe,  no  doubt,  was  a  fk>rc^ul  Inflnoice 
which  led  tbe  Jury  to  assess  the  large  jndg- 
ment  which  they  rendered  by  their  verdict 
In  this  case.  The  fact  that  the  conrt  had 
previously  stricken  this  allegation  from  the 
complaint  certainly  left  It  no  part  of  the 
case,  and  the  vice  In  permitting  the  state- 
ment and  In  admitting  such  evidence  clear- 
ly apppears  in  the  verdict  The  verdict  of 
tbe  jury  must  have  been  Influenced  larg^ 
by  some  feeling  or  prejudice  such  as  wonld 
arise  from  such  statement  and  evidence; 
tbe  evidence  certainly  does  not  warrant  sudi 
verdict 

The  evidence  is  very  voluminous,  and  we 
shall  not  undertake  to  review  It  as  a  whole. 
It  Is  clear  that  tbe  appellant  took  possession 
of  the  sheep  mortgaged  and  In  controversy, 
through  one  T.  W.  Owsley,  without  right  or 
authority,  and  that  the  plaintiff  retained  tbe 
possession  of  such  sheep  np  until  they  were 
levied  upon  by  the  sheriff  under  an  execution 
issued  upon  the  judgment  rendered  by  tbe 
superior  court  of  Garfield  connty  in  tbe  pro- 
ceedings brought  to  foreclose  the  mortgage 
referred  to  In  this  proceeding.  The  sheep 
taken  were  never  returned  to  the  plaintiffs. 

The  court  in  bis  Instructions  to  tbe  jury 
clearly  indicated  the  court's  views  of  tbe  is- 
sues made  by  the  pleadings,  and  the  right  of 
tbe  plaintiffs  to  recover  in  the  action,  end 
in  these  instructions  the  court  told  the  jury 
that  tbe  plaintiffs  could  not  recover  tor  tbe 
value  of  the  wool  crop  for  the  year  1906,  for 
the  reason  that  the  wool  crop  for  the  year 
1906  had  been  mortgaged  to  another  perstm, 
and  such  mortgage  bad  been  foreclosed,  and 
tbe  wool  was  sold  under  said  foreclosure 
sale.  Tbe  court  further  instructed  the  jury 
that  tbe  plaintiflFs  were  entitled  to  reeovw 
the  value  of  the  crop  of  wool  for  tlie  year 
1007,  and  that  the  mortgage  of  the  appellant 
did  not  cover  such  vo<d  ciopt.    Xbe  court 
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also  iDBtrocted  the  jury  that  the  plaintiffs 
could  not  recoTer  for  the  wool  crop  for  the 
year  1908  for  the  reason  that  the  sheep 
sheared  for  that  year  were  sold  under  the 
decree  of  foredoBore  awarded  to  the  appel- 
lant, and  that  he  became  the  owner  thereof 
prior  to  the  shearing  season  for  that  year. 
The  court  also  Instructed  the  Jury  that  the 
appellant  Libert  was  required  to  use  reason- 
able and  ordinary  care  of  the  sheep  pending 
the  foreclosure  proceedings  and  while  they 
were  In  his  possession,  and,  for  any  sheep 
which  died  or  became  lost  through  the  want  of 
his  care,  he  was  liable  for  the  value  thereoi! 
for  the  dead  or  lost  between  the  time  he 
took  possession  and  the  time  of  the  sale  upon 
foreclosure;  that  the  care  required  of  the 
appellant  was  such  reasonable  and  ordinary 
care  as  an  ordinarily  prudent  and  cautious 
person  would  exercise  under  the  same  condi- 
tions, and,  if  such  care  was  bo  exercised, 
then  the  appellant,  defendant,  wonid  not  be 
liable,  but  if  such  care  was  not  exercised, 
and  damages  were  sustained  by  reason  of 
such  want  of  care,  the  number  of  sheep 
lost  or  which  ^ed  because  of  such  want  of 
care  was  the  basis  for  estimating  such  dam- 
ages, and,  in  determining  the  loss  sustained, 
the  jury  should  not  consider  lambs '  which 
might  have  been  bom,  but  only  such  as  were 
in  existence  when  the  sheep  were  taken; 
and  that  there  were  only  two  matters  which 
the  jury  should  take  into  consideration  in 
determining  the  plaintiffs'  claim  for  actual 
damages:  First,  the  value  of  the  wool  crop 
conrerted  in  1907;  second,  the  damage  sus- 
tained by  death  or  loss  of  sheep  while  the 
sheep  were  In  the  appellant's  possession  and 
prior  to  the  foreclosure  sale.  The  court  fur- 
ther advised  the  Jury  that  the  appellant  was 
entitled  to  certain  credits  for  the  deficiency 
judgment  still  unpaid  in  his  favor  In  the 
foreclosure  suit  brought  by  him  and  also  for 
the  deficiency  in  the  Judgment  obtained  by 
Elsensohn  and  assigned  to  appellant,  and 
that  such  sums  should  be  deducted  from  the 
actual  damage  sustained  by  respondents. 
The  court  further  instructed  the  jury  that 
they  might  allow  punitive  damages  In  addi- 
tion to  the  actual  damages  arising  from  the 
maliclons  taking  of  said  sheep,  and  If  such 
taking  was  for  the  malicious  purpose  of  op- 
pressing and  harassing  the  plaintiffs,  and  not 
for  the  purpose  of,  in  good  faith,  endeavor- 
ing to  collect  his  Indebtedness  and  protect 
his  own  interests,  then  the  jury  should  al- 
low snch  damages  as  to  them  seemed  proper. 

The  court  also  instructed  the  jury  that 
the  plaintiffs  should  not  be  allowed  punitive 
damages  unless  the  evidence  showed  that  the 
appellant  had  no  probable  cause  for  tak- 
ing possession  of  said  sheep,  and  that  the  ap> 
pellant  took  possession  and  converted  the 
wool  and  permitted  the  sheep  to  die  and  be- 
come lost  while  in  his  possession  for  the 
malidoos  purpose  of  oppressing  and  harass- 
ing the  plaintiflB*  and  not  for  tha  purpose 
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of  In  good  faith  endeavoring  to  collect  the 
indebtedness  and  protecting  his  own  interest 
The  court  also  called  the  attention  of  the 
Jury  to  the  fact  that  evidence  had  been  in- 
troduced with  r^erence  to  the  past  history 
of  the  transaction  between  the  parties,  and 
that  snch  evidence  was  admitted  for  the 
purpose  of  giving  to  the  Jury  all  the  light 
possible  in  determining  the  allegations  of 
malice,  and  whether  damages  should  be  ad- 
ministered as  punishment  In  addition  to  the 
actual  damages  sustained,  but  that  such 
evidence  was  not  to  be  considered  as  a  guide 
for  the  amount  of  punitive  damages;  that 
the  amount  of  punitive  damages  was  purely 
and  solely  a  question  to  be  determined  by 
the  Jury,  provided  they  find  the  allegations 
of  malice  proven  by  the  evidence.  This  lat- 
ter instruction  was  no  doubt  intended  to 
guide  the  jury  In  considering  the  statements 
made  by  counsel  for  the  plaintiff  and  the 
evidence  in  relation  to  the  usury  embraced 
In  the  original  transaction  when  the  loan  of 
$5,000  was  made  by  the  appellant  to  the  re- 
spondents and  the  mortgage  in  controversy 
was  given.  We  are  convinced,  however, 
that  this  instruction  la  not  couched  in  such 
language  as  to  overcome  the  Influence  and 
vice  of  the  statements  made,  and  the  evi- 
dence offered,  In  inflnencing  the  Jury  In  fix- 
ing the  amount  of  punitive  damages,  be- 
cause In  this  case  there  Is  absolutely  no  evi- 
dence which  in  any  way  shows  any  malice  or 
hatred  or  design  to  prosecute  the  action  for 
the  foreclosure  of  the  chattel  mortgage, 
other  than  for  the  sole  and  only  purpose  of 
collecting  the  debt  secured  thereby  and  pro- 
tecting the  property  oovered  hy  said  mort- 
gage. 

It  is  apparent  that  the  action  originally 
In  the  snperior  court  of  Garfield  county  and 
the  appeals  that  were  takrai  to  the  Supreme 
Court  were  all  prosecuted  in  good  faith  and 
for  the  sole  purpose  of  enforcing  the  legal 
rights  of  the  appellant  and  the  protection  of 
the  property  which  was  covered  by  the  mort- 
gage as  security  for  the  Indebtedness  due 
him.  The  mere  fact  that  he  made  a  mistake 
in  asking  the  court  originally  to  appoint  a  re> 
ceiver  to  take  charge  of  the  mortgaged  prop- 
erty pending  the  foreclosure  proceeding,  and 
that  the  court  appointed  a  receiver  without 
proper  showing  having  been  made  to  give 
the  court  Jurisdiction  to  do  so,  does  not  de- 
ny him  the  right  under  the  terms  of  the  mort- 
gage, whenever  he  was  satisfied  that  the 
mortgaged  property  was  not  being  properly 
cared  for,  or  that  the  mortgagor  was  sell- 
ing or  disposing  of  the  mortgaged  property, 
to  declare  the  mortgage  indebtedness  due 
and  proceed  to  collect  the  same.  And  in  all 
the  legal  proceedings  in  the  courts  of  Wash- 
ington he  was  proceeding  strictly  In  accord- 
ance with  the  provisions  of  the  contract  of 
mortgage  and  pursuing  his  1^1  rights,  al- 
though the  court  In  some  of  the  steps  taken 
by  him  held  against  blm,  ft  in  the  uid  his 
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mortgage  was  foreclosed  In  accordance  witb 
tbe  terms  of  the  contract,  and  he  recovered 
judgment  for  the  amount  due  upon  the  mort- 
gage debt  according  to  the  flndtnga  of  the 
trial  court,  and  from  a  full  and  fair  exam- 
ination of  all  the  evidence  we  are  satisfied 
that  the  evidence  does  not  support  the  al- 
lowance In  this  case  of  any  punitive  dam- 
ages. 

The  other  instructions  of  the  trial  court 
as  to  damages  state  rules  of  law  correctly 
as  applied  to  the  facts.  While  we  express 
no  opinion  as  to  the  correctness  of  the  rule 
announced  in  the  instruction  with  reference 
to  the  wool  crop  of  1906,  whether  the  mort- 
gage Included  such  crop  of  wool,  yet  we  are 
Inclined  in  this  case  to  approve  the  Instruc- 
tion in  so  far  as  the  plalntlfTs'  rights  In 
this  particular  case  are  concerned,  for  the 
reason  that  the  mortgage  covered  property 
located  In  the  state  of  Washington,  and  the 
terms  of  snch  mortgage  were  construed  by 
the  Supreme  Court  of  that  state.  In  which 
it  was  held  that  a  mortgage  upon  sheep  and 
their  increase  did  not  inclnde  the  wool  shear- 
ed from  sodi  sheep.  Ubert  t.  Unfrled,  47 
Wash,  laa,  01  Pac.  m 

m  Tin  erUoice  of  damages  sustained  by 
the  iilalntilb  by  reason  of  the  taking  of 
the  she^  and  the  loss  sustained  reason 
of  the  loss  of  the  she^  so  takoi  Is  very 
much  In  oonfllet;  but  we  are  Inclined  to 
give  tbe  respondents  haein  tSu  fall  b(»ieflt 
of  the  proof  ai^  allow  the  highest  estimate 
the  jury  could  fonn  from  the  evidence.  The 
mortgage  spedfles  that  It  covers  1,200  head 
of  ewe  Bbaep  and  Uie  Increase  thereof  and 
300  head  of  two  year  old  wether  sheep.  This 
makes  1,600  bead  of  sheep  as  described  in 
ttie  mortgage.  The  evidence  we  think,  fully 
■established  that  the  appellant,  through  Ows- 
ley, took  possession  of  all  the  property 
mortgaged,  which  Included  the  1,500  head 
mentioned  In  the  mortgage,  and  628  lambs, 
and  also  120  other  sheep  not  described  in 
the  mortgage.  Whether  the  lambs  were  the 
increase  of  the  sheep  mortgaged  does  not 
appear  from  the  evidence;  but  Inasmuch  as 
the  mortgage  was  given  on  the  25th  day 
of  October,  190S,  and  the  seizure  was  made 
about  tbe  19th  day  of  April,  1006,  we  will 
assume  that  the  lambs  taken  were  the  in- 
crease of  the  mortgaged  sheep.  The  appel- 
lant therefore  seized  and  took  possession  of 
at  least  1,620  sheep  and  528  lambs.  Of  the 
she^  thus  seized  677  were  sold  on  the  10th 
day  of  October,  1907,  upon  execution  issued 
upon  the  Judgment  of  foreclosure  of  the  chat- 
tel mortgage  in  controversy,  for  the  sum  of 
$2,368.60.  This  left  1,013  bead  of  sheep  and 
528  lambs  still  in  the  possession  of  the  ai>- 
pellant,  for  whidi  he  has  never  made  any 
account  to  the  respondents.  The  amount, 
however,  realized  from  the  sale  of  677  head 
of  sheep,  to  wit,  $2,369.60,  vras  credited  upon 
the  judgment  of  foreclosure^  less  the  ex- 
pensss  of  solo^  which  amounted  to  $5.35. 


The  Judgment  of  $3,094.20  drew  Interest  at 
6  per  cent  from  Its  date,  August  1,  1906, 
to  the  date  of  sale  on  the  19t^  day  of  Octo- 
ber, 1907,  which  amounted  to  $206.28,  which 
together  with  the  principal  made  the  amount 
due  upon  the  Judgment  at  that  time  $3,800.- 
48,  and  deducting  therefrom  the  amount  real- 
ized from  the  sale  left  a  balance  due  of 
$936.33,  and  this  Is  one  of  the  deficiency 
Judgments  which  the  trial  court  In  his  In- 
structions directed  the  Jury  to  consider  In 
making  up  the  verdict  In  this  connection 
we  may  as  well  refer  also  to  the  Judgment 
of  Fred  3.  Elsensohn  heretofore  referred  to 
and  Its  assignment  to  the  appellant  and  the 
sale  of  the  wool  under  the  execution  issued 
upon  said  Judgment  and  the  deficiency  aris- 
ing after  the  sale,  as  follows:  Date  of  Judg- 
ment, June  13,  1806;  amount  of  Judgment, 
$781.41;  interest,  $112.76;  attorney's  fees, 
$76;  costs,  $22;  total.  $941.16;  amount  real- 
ized from  sale  of  the  wool,  $676,  leaving  a 
deficiency  of  $366.16.  The  Interest  upon  the 
$936.88,  the  deficiency  upon  the  forecdosnre 
Judgment  from  the  date  of  sale  to  the  date 
of  trial,  at  6  per  cent  amounts  to  $13a06, 
making  the  sum  of  $1,074.42,  and  the  inter- 
est upon  the  Elsensohn  deficiency  judgment 
from  the  date  of  sale  made  under  the  Judg- 
ment to  the  date  of  the  trial  at  10  per  cent 
amounts  to  $84.<M,  which  added  to  the  prin- 
cipal makes  $460.24,  and  the  two  added 
makes  a  total  of  $1,624.^,  the  total  amount 
of  these  two  defidoictes  which  appellant 
was  entitled  to  have  considered  and  allowed 
by  the  Jury  as  against  any  amount  they 
might  determine  due  the  plaintiffs  for  dam- 
ages for  the  taking  of  the  property  involved; 
and  under  the  proof  in  the  case  at  the  time 
the  verdict  was  rendered  the  respondents 
were  indebted  to  the  aiq;»ellant  In  said  sum 
of  $1,624.66. 

Returning  now  to  the  sheep  taken:  As 
seen,  the  appellant  has  given  account  for 
577  head  of  sheep  taken,  and  the  same  has 
been  properly  credited  upon  the  Indebtedness 
due  from  the  respondents  to  the  appellant 
The  remainder  of  the  she^,  to  wit  1«043 
head  and  628  lambs,  which  were  never  re- 
turned to  the  respondents,  are  unaccounted 
for.  When  the  appellant  seized  the  prop- 
erty taken,  he  became  responsible  for  the 
value  thereof  to  the  respondents,  ahd  it  was 
his  duty  to  care  for  the  same  and  return  such 
property  or  account  for  its  conversion,  and 
the  evidence  in  this  case  shows  that  the 
market  value  at  the  time  the  sheep  were  tok- 
en was  $3.50  a  head  and  for  the  lambs  $1  a 
head.  The  total  value  of  the  sheep  taken 
and  unaccounted  for  therefore  was  $3,660.60 
and  for  the  lambs  $628,  making  a  grand 
total  of  $4,178.60. 

It  is  impossible  from  the  evidence  In  this 
case  to  tell  just  what  became  of  the' 1,043 
head  ot  sheep  and  the  628  hunbs  unaccounted 
for  by  the  appellant  There  Is  evldrace  In 
the  record  showing  that  the  winter  during 
whidi  they  were  detained  was  a  very  hard 


Digitized  by 


Idaho) 


UNFRIED 


T.  LIB£RT 


891 


winter,  and  that  there  was  eccesslve  loss 
by  reason  of  the  seTerltr  of  the  season. 
There  Is  other  evidence  in  the  case  sbo^Tlng 
the  consumption  of  a  lai^e  number  of  the 
ahe^  by  the  employte  and  tbe  straying  away 
of  aoine;  but,  whatever  may  have  been  tbe 
cause  of  the  disappearance  of  these  sheep, 
the  appellant  Is  responsible  for  their  valae; 
be  took  them  at  his  own  risk,  and  it  was 
bis  duty  to  return  tbe  property  taken  or  its 
value,  and  It  can  make  no  difference  in  tills 
case  what  he  may  ban  expended  In  caring 
for  such  she^,  or  how  they  happened  to 
disappear.  He  Is  responsible  to  the  respond- 
ents for  tbe  value  of  the  property  taken. 

The  evidmce  also  shows  that  for  the  year 
1907  appellant-  clipped  from  the  sheep  then 
In  his  possession  S,993  pounds  of  wool  and 
sold  the  same  at  16  cents  a  pound,  upon 
which  he  paid  a  commission  of  S  per  cent., 
making  tbe  total  amount  received  upon  the 
sale  of  such  wool  ¥910.94.  This  wool  was 
sheared  from  698  sheep,  S77  head  of  which 
did  not  at  that  time  belong  to  the  appeN 
lent,  but  were  in  his  possession  and  were 
the  property  of  the  respondents,  and  the 
wool  sheared  from  such  sheep  Is  chargeable 
under  the  Instructions  of  the  court  against 
the  appellant  and  was  recoverable  in  this 
action,  and  as  the  wool  sheared  from  698 
sheep  brought  $910.94,  the  value  of  the  wool 
sheared  from  S77  sheep  would  be  1763.02. 
This  amount  also  draws  interest  from  the 
date  of  sale  to  date  of  Judgm^t  and  amounts 
to  $185.11,  and  added  to  the  amount  re- 
ceived for  the  wool  makes  the  sum  of  9938.13. 
The  value  of  the  sheep  taken,  to  wit,  $4,178.- 
SO,  also  draws  interest  from  the  date  of 
taking,  amountUkg  to  $1,653.98,  making  In 
tbe  ager^te  the  snm  of  $6,770.61.  Deducts 
ing  therefrom  the  amount  due  the  appellant 
from  the  defldoicy  Judgments  leaves  a  bal- 
ance of  $6,245.96  due  respondents,  for  which 
sum  the  evidence  antborlzed  the  Jury  to  find 
a  verdict,  and  which  In  our  Judgment  the 
evidence  fully  supports. 

It  Is  also  argued  that  the  appellant  should 
be  chained  for  the  value  of  some  bucks  tak- 
en and  supplies  and  camping  outfit  and 
dogs,  etc.;  but  an  examination  of  the  tran- 
script falls  to  disclose  tbe  value  of  any  sncb 
property,  even  if  it  were  taken,  and  for  that 
reason  it  could  not  be  figured  as  an  item  of 
damages. 

[t,  7]  The  court  instructed  the  Jury  that 
they  should  take  Into  consideration  and  de- 
duct from  tbe  damages  provei  the  amount 
realized  by  the  appellant  from  the  sheep 
taken  and  sold  under  execution  issued  upon 
tbe  foreclosure  Judgment  and  the  amount 
of  a  certain  deficiency  Judgment  held  by  the 
plaintiff  against  tbe  respondents  assigned  to 
the  plaintiff  and  recovered  by  one  Elsensobn. 
These  are  the  deficiencies  which  we  have 
considered  and  which  no  doubt  the  Jury  al- 
lowed in  arriving  at  their  verdict  We  be- 
lieve that  tbe  flgnres  we  have  above  given 
can  btt  tbe  mlj  true  data  vimi  which  tbe 


Jury  could  have  acted  in  this  case  and  ear- 
rectly  show  the  actual  damages  sustained  by 
the  respondents.  This  makes  no  allowance 
for  any  punitive  or  exemplary  damages.  It 
Is  true  that  at  the  beginning  when  tbe  sheep 
were  first  takw  tbe  anwllant  took  poesee- 
sion  of  tbe  same  wrongfully;  yet  ttie  courts 
of  Washington  held  that  appellant  was  pro- 
ceeding to  foreclose  a  chattel  mortgage,  and 
thereafter  rendered  a  decree  In  his  favor, 
and  tbe  mere  fact  that  In  entering  the  de- 
cree of  foreclosure  the  court  found  that  he 
had  exacted  usury  from  tbe  respondents  at 
the  time  the  mortgage  and  tbe  notes  were 
given,  and  for  that  reason  entered  a  decree 
and  allowed  reductions  in  tbe  amount  ac- 
tually due  upon  the  notes  given,  as  a  pun- 
ishment, and  the  fftct  that  the  appellant 
may  have  made  statements  to  tbe  effect  that 
he  Intended  to  break  tbe  respondents  up,  and 
the  fact  that  he  did  not  give  to  .the  sheep 
the  common  ordinary  care  which  should  have 
been  given  them,  were  not  sufflcloit  of  thmn- 
selves  to  show  that  his  actions  were  ma- 
licious and  wanton,  or  outrageous,  or  showed 
such  a  state  of  facts  as  would  Justify  the 
Jury  in  Implying  the  exlstoice  of  malice  or 
oppression  In  the  things  he  did  do.  As  we 
understand  the  rule  of  exemplary  or  punitive 
damages,  they  cannot  be  recovered  nnless  the 
evidence  shows  clearly  that  the  action  of  the 
wrongdoer  Is  wanton,  malicious,  or  gross  and 
outrageous,  or  where  tbe  facts  are  such  as 
to  imply  malice  and  oppression,  in  which 
case  the  law  authorizes  the  court  to  allow 
a  sum  of  money  as  punishment  to  the  wrong- 
doer for  the  injury  done.  In  this  case,  how- 
ever, we  do  not  believe  that  the  fticts  show 
the  existence  of  malice  or  oppression.  Suth- 
erland on  Damages,  vol.  2,  pp.  1084,  1095; 
Lyles  V.  Perrln,  119  Cal.  264.  61  Pac.  S32; 
Mabb  V.  Stewart,  138  Cal.  666,  66  Pac.  1086. 
In  IS  Cyc  p.  Ill,  the  rule  Is  stated  as  fol- 
lows: "As  a  general  rule  they  (speaking  of 
exemplary  damages)  will  only  be  allowed 
where  such  injury  is  attended  by  circum- 
stances of  willful  fraud,  malice,  or  gross 
n^llgence." 

We  think  the  general  rule  recognized  by 
the  weight  of  authority  is  that  exemplary  or 
plenary  damages  may  be  allowed  where  the 
injury  complained  of  is  attended  hy  acts  of 
the  wrongdoer  which  show  willful  malice, 
fraud,  or  gross  negligence.  The  evidence, 
however,  must  show  Che  malice  and  negli- 
gence, or  facts  from  which  the  same  may  be 
inferred.  In  this  case  we  are  satisfied  there 
is  no  evidence  whatever  showing  any  will- 
ful malice  or  any  fraud  or  gross  negligence 
on  tbe  part  of  the  appellant  in  foreclosing  his 
mortgage  and  pursuing  the  mortgaged  proi>- 
ert7.  The  instruction  given  by  the  trial  court 
in  relation  to  exemplary  danu^es  c^oold  not 
have  been  given,  and  the  court  Was  In  wror 
in  so  instructing  the  Jury. 

[4]  But  where,  as  In  this  case,  the  facts 
show  that  the  appellant  wrongfully  tovk. 
powoMtion  of  tbe  mortgaged  pxopertr  and  xe- 
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talned  the  same  and  converted  snch  property 
to  hie  own  use,  or  permitted  tt  to  be  lost  or 
Injured  or  destroyed,  be  Is  reepon^le  to  the 
owner  for  the  market  value  of  sncb  property 
at  the  time  the  same  was  taken. 

We  conclude  In  this  case  that  the  Jndgment 
Is  excessive,  and  that  it  should  be  reduced 
to  $5,430.93,  and  we  direct  that,  In  case  the 
respondents  will  satisfy  and  remit  the  Judg- 
ment to  that  sum,  the  judgment  will  be  af- 
firmed for  the  amount  of  $5,430.93;  that 
such  satisfaction  shall  be  entered  of  record 
In  the  office  of  the  clerk  of  the  district  court 
within  30  days  from  the  time  the  remittitur 
is  filed  In  that  court;  and  in  case  it  is  not 
so  entered  and  filed  a  new  trial  is  hereby 
ordered  and  directed.  The  costs  of  this  ap- 
peal are  divided  equally  between  the  parties. 

AIL8HIB  and  SULLITAN,  J3.,  concur. 

On  Petition  for  Rehearing. 

AII/SHIB,  J.  [81  In  this  case  the  appel- 
lant lias  filed  a  petition  for  a  rehearing, 
in  which  he  claims  that  the  court  in  the 
original  opinion  allowed  an  excessive  amount 
against  him,  and  that  some  of  the  it^s 
constltating  the  amount  awarded  are  unau- 
thorlzed  by  the  evidence.  Among  other 
things,  he  claims  that  he  has  been  over- 
cliarged  in  the  sum  of  $1,582  for  sheep  tak- 
en; that  he  should  Iiave  been  allowed  for 
the  cost  and  expense  of  keeping  and  caring 
for  the  sheep  that  were  returned;  and  that 
he  should  have  also  been  allowed  for  snch 
loss  of  sheep  as  was  not  occasioned  by  the 
negligence  or  wrongful  act  of  appellant  He 
also  complains  of  the  allowance  of  interest 
at  the  rate  of  which  it  was  figured  by  the 
court;  and,  lastly,  and  chief  of  all  the  con- 
tentions made  by  appellant,  is  that  he 
should  be  granted  a  new  trial,  for  the  rea- 
son that  the  case  was  submitted  to  the  Ju- 
ry on  an  instruction  that  they  could  allow 
punitive  and  exemplary  damages,  and  that 
the  verdict  was  returned  on  ttiat  theory, 
rendering  it-  now  Impossible  for  this  court 
or  any  one  else  to  determine  how  much  of 
the  verdict  was  made  up  of  punitive  damag- 
es and  how  much  of  actual  damages. 

There  Is  undoubtedly  merit  In  this  last 
contention.  There  can  be  no  doubt,  how- 
ever, of  the  power  and  authority  of  this 
court  under  section  8818,  Bev.  Codes,  to 
"modify  any  order  or  judgment  appealed 
from."  It  is  nevertheless  apparent  in  this 
case  that,  after  we  determined  that  the  re- 
spondents were  not  entitled  to  recover  puni- 
tive or  exemplary  damages,  we  were  under 
the  necessltr  of  ascertaining  from  the  rec- 
ord and  computing  ourselves  the  amount  of 
actual  damage  sustained  by  the  respondents. 
In  doing  so,  we  had  to  determine  a  standard 
of  values  and  a  class  of  proofs  whlcb  we 
would  follow  In  arriving  at  the  amount  to 
be  allowed,  and  so  we  said:  '^be  evidence 
of  damages  sastalned  by  the  plaintiffs  by 
reason  of  taking  the  sbeqp  and  the  lou  8ii»- 


talned  by  reason  of  the  loss  of  the  sheep  so 
taken  Is  very  much  in  conflict;  but  we  are 
Inclined  to  ^ve  the  respond^ts  therein  the 
full  benefit  of  the  proof  and  allow  the  high- 
est estimate  the  Jury  could  form  from  the 
evidence" — and  accordingly  made  our  com- 
putation upon  the  basis  of  the  most  favora- 
ble evidence  to  the  resiwndents.  In  the 
light  of  the  contentions  made  by  appelant 
In  his  petition  for  rehearing,  and  of  the  fur- 
ther fact  that  respondents  have  also  filed  a 
petition  "for  reconsideration  of  amount  al- 
lowed respondents",  and  therein  call  our 
attention  to  certain  errors  and  Inaccuracies 
In  the  computation  of  the  amo}mt  to  be  al- 
lowed, we  have  concluded  that  It  would  best 
serve  the  ends  of  Justice  to  order  a  new  tri- 
al in  this  case,  and  so  we  have  decided  to 
vacate  the  order  and  Judgment  of  the  court. 
In  so  far  as  it  directs  that  judgment  be  en< 
tered  for  a  specified  amount  In  favor  of  the 
respondents,  and,  on  the  contrary,  order  and 
direct  that  a  new  trial  be  had  upon  the  the- 
ory of  the  law  and  In  harmony  with  the 
views  expressed  In  the  original  opinion 
herein. 

The  respective  coonsel  In  their  petitions 
admit  that  there  Is  and  has  been  through- 
out a  confusion  of  figures  as  to  the  number 
of  sheep  taken  and  the  number  accounted  for 
and  the  number  that  should  in  Justice  be 
charged  to  the  appellant  Coonsel  for  re- 
spondents admits  that  the  court  has  charged 
appellant  with  141  head  of  old  sheep  that 
had  been  accounted  for.  On  the  other  hand, 
respondents  contend  that  they  should  have 
been  given  a  credit  for  the  1006  wool  clip, 
and  that  by  making  these  two  corrections  re- 
spondents would  still  be  entitled  to  a  larger 
Judgment  than  that  ordered  tqr  tUe  original 
opinion  in  this  case. 

The  more  we  consider  the  record  in  this 
case  and  the  various  and  divergent  views 
expressed  by  counsel  in  their  briefs  and 
petitions  for  rehearing,  the  more  we  are 
convinced  that  the  evidence  ought  to  be 
submitted  to  a  Jury,  where  all  the  proofs 
may  be  gone  into  fully  with  a  view  to  ar- 
riving at  a  correct  estimate  of  the  actoal 
damages,  free  from  all  notion  of  inflicting 
any  punitive  or  exemplary  penalty  on  the 
appellant 

The  court's  Instruction  to  the  jury  with 
reference  to  the  wool  clip  of  1906  was  cor- 
rect and  would  preclude  any  recover;  by 
respondents  from  appeUant  tea  the  wool 
grown  for  that  year.  ■ 

The  legal  rate  of  Interest  In  the  state  of 
Washington  may  also  be  ascertained  and 
allowed  on  the  value  of  the  proi>erty  con- 
verted, and  likewise  as  to  the  Elsenaohn 
and  Libert  deficiency  Judgments  from  the 
date  of  entry  until  paid.  The  value  of  the 
1907  wool  clip  from  the  sheep  returned  and 
subjected  to  the  fore<dosure  sale  will  be  as* 
certained  in  the  mannw  Indicated  In  the 
original  opinion  her^n. 

The  Judgment  !■  ravened,  and  a  new  tzlal 
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to  bereby  ordered.  '  Costs  of  this  appeal  will 
be  divided  eqnalljr  between  the  partlee. 

8TBWABT.  a  and/  SULLIVAN,  J., 
ooncnr. 


PBICE  et  aL  t.  DE  BETES  et  al. 
(L.  A,  2,765.) 

{Supreme  Coort  of  California.   Dec.  6,  1911.) 

1.  BoonDum  (1 48*)^LocuLTioiT  BT  Pabixu 
— Effsct. 

Where  adjoininf  owner*,  being  uncertain 
aa  to  the  tme  line,  agree  by  parol  upon  ita 
true  location,  and  fence  aloos  the  line  agreed, 
and  buUd  up  to  and  occupy  to  the  line  as  tbue 
fixed,  and  acquiesce  in  such  location  for  a  pe- 
riod equal  to  the  atatute  of  limitations  or  un- 
der such  drcumitancea  that  substantial  lost 
would  be  caused  by  a  change  in  its  position, 
■uch  line  becomes  the  true  line,  regardless  of 
the  accuracy  of  the  agreed  location. 

[Ed.  Note.— For  other  ease*,  see  Bonndariee, 
Cent  Dig.  U  232-242;  Dec.  Dig.  i  4&*] 

2.  Fbauim,  Statute  of  (|  70*)— Convbtamot 
or  Laiid— ElBTABLiamiENT  or  Boundabt. 

A  parol  agreement  by  the  owners  of  ad- 
Joining  lands,  effective  to  establish  the  true 
boundary  line  between  the  lands,  whether  co- 
inciding with  the  description  of  the  parties' 
deeds  or  not,  does  not  operate  to  convey  title 
to  the  laud  which  may  lie  between  the  agreed 
line  and  the  true  line,  but  fixes  the  line  itself, 
and  the  description  carries  title  up  to  the 
agreed  line;  and  hence  loch  agreflmuit  Is  not 
in  violation  of  the  statute  of  fxanda  aa  a  parol 
conveyance  of  lands. 

[Bd.  Note. — For  other  cases,  see  Fraads, 
Statute  of.  Cent.  Dig.  i  112;  Dec  Dig.  (  7a*J 

&  B0UHDARIE8   (|  48*)— LOCATION  BT  PAB- 
TXXa— BUILDIITO  AlTD  ACQUIBSCBIIOB. 

Defendant  in  18»9  took  land  by  deed  de- 
scribing it  by  metes  and  bounds  and  referring 
to  a  map,  bis  grantor  pointed  out  to  him  the 
four  comers  of  the  land  so  conveyed,  and  de- 
fendant thereupon  placed  an  iron  pipe  to  mark 
«ach  of  the  comers,  built  a  fence  along  the 
lines  of  the  land  as  pointed  out  by  the  grantor, 
occupied  and  possessed  the  entire  area  inclosed, 
and  erected  a  building  along  the  line  of  the 
fence  with  the  knowle^  of  and  without  ob- 
jection by  the  grantor,  and  his  grantees  of  the 
contiguous  lot  took  with  knowledge  of  the  de- 
fendants' possession  and  acquiesced  therein  for 
more  than  five  yeara  Beld,  in  an  action  to 
establish  the  boundary  line,  that  the  line  had 
been  fixed  by  the  agreement  and  acquiescence 
of  partiea 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  i|  232-242;   Dec  Dig.  |  4&*] 

4.  BOUNDABIES    ({  48*)~LOCATIon    BT  PaB- 

TiEs— When  Effective — Dispute. 

The  rule  that  a  boundary  line  between  ad- 
joining lands  may  be  fixed  by  agreement  and 
acqatesoaaee  of  the  parties  amHes  where  the 
location  of  the  line  is  merely  uncertain,  and  It 
li  not  necessary  that  It  be  unatfcertainable,  nor 
Is  it  necessary  that  there  should  have  been  a 
dispute  as  to  the  boundary  prior  to  the  agree- 
ment aa  to  its  location. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Gent  Dig.  ff  232-242;  Dec.  Dig.  i  48.*] 

5,  Advbbbb  Pobsbmioh  (f  00*)— pATmRT  or 
Taxes— Pbopebtt  Abbessbd. 

Where  parties  by  agreement  establish  a 
boundary  line  between  adjoining  lands  differ- 
from  the  description  found  in  their  deeds, 
therrafter  pay  taxes  thereon  according 


to  the  descriptions  In  their  deeds,  such  payment 
is  a  paymeut  on  land  in  possession  of  parties, 
and,  if  continued  for  a  sufficient  time,  estab- 
lishes title  by  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse 
PoMession,  Cent  Dig.  H  617-«19;   Dec  Dig. 

6.  Bouhdabibb  (S  86*)  —  Admissibilttx  of 
Evidbnob— Subvetob'b  Map. 

In  an  action  to  quiet  title  to  lands  front- 
ing upon  certain  streets,  the  county  surveyor's 
map  was  admissible  for  the  purpose  of  show- 
ing the  difference,  if  any,  between  the  location 
of  one  of  the  streets  at  the  time  of  the  trial 
and  the  location  of  the  south  line  of  one  of 
the  blocks  aa  established  by  a  previously  re- 
corded map. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  IS  106,  167;  Dec  Dig.  |  36.*] 

7.  Boundabies  (i  86*)  —  Aduissibilitt  of 

BVIDBNCB— ACQUIEBCBNCE  ARD  KNOWLBDQE. 

In  an  action  to  quiet  title,  evidence  on  the 
part  of  the  defendants  to  prove  the  acquies- 
cence of  the  respective  owners  of  the*  prop- 
erty adjoining  In  the  location  of  the  boundary 
line,  and  that,  at  the  time  plaintiff  purchased 
the  adjoining  lot,  it  was  pointed  out  as  the  lot 
lying  north  of  defendants  property,  was  admis- 
sible. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  163-166;  Dec  Dig.  |  86.*] 

Department  1.  Appeal  from  Superior 
Court,  Lob  AngeleB  County;  Leon  F.  Moss, 
Judge. 

Action  to  quiet  title  by  T.  W.  Price  and 
another  against  A.  C.  L.  De  Reyes  and  hus- 
band. Judgment  for  plaintiffs,  ai^  defend- 
ants appeaL  Beversed. 

Oec  L.  McKeeby,  tn  mftHaatB.  M.  W. 
ConUlng  and  Cyril  H.  Bretherton,  for  re- 
spoodents. 

SHAW,  J.  This  la  an  action  to  quiet  titie 
to  a  Btrip  of  land  18  Inches  In  width  lying 
witliin  the  IncloBure  of  the  defendants,  ex* 
tending  along  the  north  line  thereof.  Tlie 
real  object  of  the  action  Is  to  ascertain  and 
adjudge  the  location  of  the  boundary  line  be- 
tween the  land  of  plaintiffs  and  that  of  the 
defendants.  The  judgment  went  for  the 
plaintiffs,  the  defendants'  motion  for  a  new 
trial  was  denied,  and  from  this  ruling  the 
defendants  appeal. 

The  decision  of  the  court  below,  upon  the 
facts  appearing  in  evidence  was  contrary 
to  a  long  line  of  decisions  of  the  Supreme 
Court  of  this  state  establishing  the  rule  ap- 
plying to  the  location  of  boundary  lines  be- 
tween ootemilnua  landowners,  beginning  with 
Sneed  t.  Osbom,  25  GaL  019^  and  ending 
with  Dnndaa  t.  Lankershlm  S.  Dlst,  166  GaL 
6^  102  Pac.  925.  The  other  cases  «ie  the 
following:  Columbet  t.  Pacbeco,  48  CaL  397; 
Cooper  T.  Vlerra,  GO  CaL  282;  BlKlna  t. 
Cbamplln,  50  Cal.  116;  Johnson  t.  Brown, 
63  Cal.  398;  Truett  t.  Adams,  66  Cal.  223, 
5  Pac.  96;  White  t.  Bpre^els,  76  CaL  616, 

17  Pac  716;  BurriB  t.  Fitch,  76  CaL  8^ 

18  Pac.  864;  Helm  t.  Wilson,  76  CaL  489,  18 
Pac.  604;  CaTanaugb  t.  Jackson,  81  CaL  588, 
27  Pac.  931;  DlersBen  t.  Nelson,  138  CaL 
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398,  71  Pac  406;  Lewis  t.  Ogram,  149  Gal. 
508,  87  Pac.  60,  10  L.  R.  A,  (N.  8.)  610,  117 
Am.  St  R«p.  151;  Young  T.  Blakemac,  153 
Cal.  481,  95  Pac  888. 

[11  The  rule  Is  thus  stated  In  Tonng  t. 
Blakeman,  supra:  "When  such  owners,  be- 
ing uncertain  of  the  true  position  of  the 
boundary  so  described,  agree  upon  its  true 
location,  mark  it  upon  the  ground,  or  buUd 
up  to  it,  occupy  on  each  side  up  to  the  place 
thus  fixed  and  acquiesce  in  such  location  for 
a  period  equal  to  the  statute  of  limitations, 
or  under  such  circnmstances  that  substantial 
loss  would  be  caused  by  a  change  of  Its  po- 
sition, such  line  becomes,  In  law,  the  true 
line  called  for  by  the  respective  descriptions, 
regardless  of  the  accuracy  of  the  agreed  loca- 
tion, as  it  may  appear  by  rabaeqnent  meas- 
nrementB." 

[2]  jinO,  again,  to  this  efTect:  "Tbe  line  so 
agreed  on  becomes  in  legal  effect  the  true 
line,  the  agreement  as  to  the  line  may  be  in 
parol,  and  it  does  not  operate  to  convey  title 
to  the  land  which  may  lie  between  the  agreed 
line  and  the  true  line,  bat  it  fixes  the  line 
Itself  and  tbe  description  carries  title  up  to 
the  agreed  line  regardless  of  its  accuracy; 
the  agreement  as  to  the  line  is  not  in  viola- 
tion of  the  statute  of  frauds,  because  It  does 
not  transfer  title;  tbe  parties  bold  up  to  the 
agreed  line  by  virtue  of  their  original  deeds 
and  not  by  virtue  of  the  parol  agreement; 
'the  division  Hue  when  thus  established  at- 
taches Itself  to  the  deeds  of  tbe  respective 
parties  and  simply  defines,  not  adds  to,  tbe 
lands  described  In  the  deeds,*  and.  If  more  is 
thna  glToi  to  one  than  the  calls  of  his  deed 
actually  require,  he  'holds  the  excess  by  the 
same  tenure  that  he  holds  the  mala  body  of 
his  land/" 

[t]  The  facts,  wblch  appear  from  the  evi- 
dence without  substantial  contradiction,  may 
be  briefly  stated.  In  1888  a  map  was  filed  In 
the  office  of  the  recorder  of  the  ooontr  ahow- 
Inc  ft  subdivision  of  land  Into  lots  and  bloc&s, 
known  as  the  map  of  Hollywood.  Upon  this 
map  was  d^eated  a  block  numbered  4  con- 
sisting of  several  acres  of  land.  On  the  west- 
erly side  of  this  block  Cahuenga  avenue  was 
locatedt  and  upon  Its  southerly  aide  a  street 
now  knovn  as  Sunset  boulevard,  the  Inter- 
secUon  of  the  two  streets  forming  thesoutli- 
WiBst  comer  of  the  blodL  In  1806  the  street 
known  as  Sunset  boulevard  was  widens  and 
strai^toaed  so  that  the  lines*  aa  then  estab- 
lished, Included  some  of  tiie  property  sltoated 
norther^  thereoL  The  owners  of  the  prop- 
erty, among  fhem  the  owner  of  said  block 
4,  executed  a  deed  granting  to  the  ooun^  the 
portions  of  tiieir  property  lying  within  the 
lines  of  the  street  aa  thus  wldaied.  In  tbe 
year  1889  Joseph  R,  Bennett  had  become  the 
owner  In  fee  of  a  portion  of  block  4  fronting 
upon  Cahuenga  avenue,  Including  flie  lot  of 
the  plalntUFs  and  that  of  the  defendants.  On 
December  2, 1890,  he  conveyed  to  the  defend- 
ant A.  a  L.  De  Beyei^  who  Is  th*  wUtt  of 


her  codefendant,  a  part  of  tbSm  block  fronting; 
103  feet  on  the  easterly  line  of  Cahuenga  ave- 
nue. The  description  in  the  deed  declared 
that  the  southwest  comer  of  thia  lot  was  a 
point  situated  207.6  feet  north  of  the  south- 
west comer  of  block  4,  according  to  the  map 
of  Hollywood  recorded  In  1888  as  aforesaid. 
The  lot  conveyed  had  a  depth  of  398  feet. 
Immediately  after  the  deed  was  executed, 
Bennett  pointed  out  to  defendants  the  four 
comers  of  the  lot  so  conveyed,  and  thereupon 
defendants  placed  on  eadti  comer  an  Iron 
pipe  to  mark  the  comers.  Immediately  aft- 
erward the  defendants  built  a  fence  along 
tbe  lines  of  the  lot  as  thus  pointed  out  by 
Bennett,  and  they  have  ever  since  maintain- 
ed tbe  same,  occupying  and  possessing  the 
entire  area  inclosed  therein.  Shortly  after 
the  fence  was  built,  they  erected  a  building 
at  the  northwest  comer,  the  north  side  of 
which  was  placed  on  the  line  previously  oc- 
cupied by  the  north  fence.  It  extended  smne 
distance  to  the  rear  from  Cahuenga  avenue. 
This  building  has  ever  since  been  occupied 
by  M.  L.  Reyes  as  an  office.  Bennett  at  that 
time,  and  for  tbree  years  afterwords,  lived 
on  the  opposite  side  of  Cahuenga  avenue  and 
was  fully  aware  of  these  Improvements  and 
of  the  possession  and  dalm  of  the  defendants. 
He  made  no  objection  whatever  to  the  claim 
or  possession  of  Reyes  up  to  the  line  of  the 
fence  so  established.  On  March  26,  1901, 
Bennett  conveyed  to  Daniel  F.  Bacon  a  lot 
fronting  51.B  feet  on  the  easily  line  of  Ca- 
hnei^  avenue  lying  directly  north  of  the 
premises  of  the  defendants.  This  deed  de- 
clared that  the  southwesterly  cmner  of  the 
tract  conveyed  was  rituated  810.5  feet  north 
of  the  Intersection  of  Cahuenga  avenue  and 
Sunset  boulevard,  and  that  the  line  ran  t&aice 
norOi  along  Cahuenga  avenue  SUS  feet  Thus, 
according  to  the  respective  descrlptlona,  and 
aouming  that  the  comer  <tf  block  4  by  tbe 
map,  recorded  In  1888^  was  tbe  same  as  tte 
Intersection  of  the  avoiue  and  the  boulevard, 
aa  dianged  In  1806,  tills  lot  would  be  am- 
tlguous  to  and  north  of  tbe  def^idants'  lot. 
Bacon  afterwards  oonv^ed  this  tract  to 
Johnson,  Johnson  Conv^ed  It  to  Fry,  and  on 
October  16,  19(@,  Fry  conveyed  to  the  pnin- 
tlffs,  each  deed  having  the  same  description 
as  that  glvCT  in  the  oonveyanee  by  Benn^ 
to  Bacon,  PlalntlffB  bad  their  lines  snrver- 
ed,  end  In  ^08  they  put  up  a  bnlldbig  tbe 
north  line  ctf  which  was  SiJS  feet  north  of 
the  Reyes  fence  leaving  q>ace  tor  a  drive- 
way betweoi  the  building  and  said  feno& 
None  of  the  parties  eva  disputed  the  lAgbt, 
title,  or  possession  of  tiie  <HHtendants  to  tiw 
property  wlUiln  their  fences  and  occupied 
by  the  building  thereon  until  more  than  fire 
years  after  tbe  defendants*  fences  and  build- 
ings were  erected.  The  exact  time  of  the 
beginning  of  this  action  does  not  aivear. 
The  amended  complaint  was  filed  In  Bqrtem- 
ber,  1807.  It  Is  conceded,  however,  that  it 
was  begun  shortly  before  that  date.  Ibe 
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dlspnte  concerning  the  location  of  the  bonud- 
ary  line  arose  a  short  time  before  the  action 
was  begun.  Thereupon  a  new  surrey  was 
made,  and  it  appears  to  have  been  discover- 
ed, at  least  It  was  proven  to  the  satisfaction 
of  the  lower  court  upon  the  trial,  that  the 
fence  was  situated  18  inches  north  of  the 
true  location  of  the  boundary  as  fixed  by  the 
distances  stated  in  the  deed  executed  by  Ben- 
nett to  Reyes  in  1899,  and  that  the  Inclosure 
of  the  defendants  included  a  strip  of  land 
18  Inches  wide  lying  inunedlately  north  of 
the  lot  described  In  defendants*  deed,  said 
strip  being  also  Included  in  the  conveyance 
1^  Bennett  te  Bactm  aforesaid  and  to  which 
the  succession  of  deeds  above  mentioned, 
the  defendants  had  apparently  acquired  title. 
These  tacts  bring  the  case  directly  within 
the  rule  above  stated  and  the  findings  and 
Judgment  shcnild  bave  been  bi  fiivor  of  the 
defoidants. 

[4]  The  plaintiffs  claim  that  this  rule  does 
not  apply  where  the  location  of  the  boundary 
Is  merely  uncertain,  but  that  It  must  have 
been  absolutely  unascertalnable.  We  find  no 
such  qnallflcatlon  of  the  rule  stated  In  any 
of  the  authorities.  Obviously  it  conld  not 
be  thus  qualified.  It  Is  only  where  the  true 
location  Is  subsequently  ascertained  that  ac- 
tions ot  this  kind  arise.  Consequently  the 
rule  could  ndt  apply  if  the  location  was  un- 
ascertalnable. But,  according  to  all  the  au- 
thorities, it  Is  sufficient  if  the  true  location 
is  uncertain  and  the  parties  fix  the  boundary 
because  of  its  uncertainty  and  afterwards 
occupy  up  to  It  and  make  improvements 
thereon.  At  the  time  this  boundary  was  fix- 
ed Bennett  and  Reyes  were  the  owners  of  the 
respective  adJolnlDg  lots.  The  position  of 
the  division  line  had  not  been  marked  and 
was  uncertain.  Bennett,  as  the  original  own- 
er of  both  tracts,  would  presumably  have 
knowledge  of  the  location  of  the  lines  su- 
perior to  that  of  defendants.  He  pointed 
them  out  to  Reyes,  who  desired  at  that  time 
to  know  their  position.  Reyes  accepted  the 
location  thus  fixed.  This  constituted  an 
agreement  as  to  the  location.  Reyes  acted 
upon  It  by  building  the  fence  and  buildings 
with  the  full  knowledge  and  under  the  ob- 
servation of  Bennett  The  succeeding  owners 
took  with  knowledge  of  the  possession  of 
Reyes  up  to  the  fence.  Their  acquiescence 
has  the  same  effect  as  that  of  Bennett  would 
have  had  if  he  had  continued  to  own  the  lot 
It  Is  not  necessary  for  the  application  of  this 
rule  that  there  ^uld  have  been  a  dispute 
as  to  the  boundary  prior  to  the  agreement 
as  to  the  location.  This  was  eqnressly  de- 
cided in  Helm  v.  Wilson,  supra. 

[S]  TiUe  was  also  established  In  the  de- 
fendants by  adverse  possession.  Plaintiffs 
claim  that  defendants  paid  no  taxes  on  the 
strip  In  dispute.  It  Is  conceded  that  both  par- 
ties paid  taxes  each  year  assessed  according 


to  the  descriptions  In  the  respective  deeds. 
As  we  have  seen,  a  division  line  thus  estab- 
lished "attaches  Itself  to  the  deeds  of  the 
respective  parties,"  and  deGnes  the  lands  de- 
scribed in  each  deed,  so  that  the  one  in  the 
possession  of  the  overlap  holds  the  title  there- 
to by  the  same  tenure  as  he  holds  the  lands 
technically  embraced  In  the  description. 
Sneed  t.  Osbom,  supra;  Young  v.  Blakeman, 
supra;  White  v.  Spreckels,  supra.  The  con- 
sequence is  that  under  such  circumstances 
the  payment  of  taxes  assessed  in  this  manner 
Is  a  payment  on  the  land  In  the  possession 
of  the  parties.  Furthermore,  the  natural  in- 
ference would  be  that  the  assessor  put  the 
value  on  the  land  and  Improvements  of  each 
party  as  disclosed  by  the  visible  possession, 
rather  than  that  he  ascertained  the  true  line 
1^  a  careful  survey  and  assessed  to>  one  a 
part  of  the  possessions  of  the  other. '  We  see 
no  ground  npcm  which  the  dedslDn  of  the 
conrt  below  can  be  sustained. 

In  view  of  Uils  conclusion  as  to  the  morits 
of  tiie  case,  we  do  not  find  It  necessary  to 
discuss  the  Tarlons  rulings  of  the  court  be- 
low upon  the  introduction  of  the  evidence. 

[B]  We  think  it  proper  to  state,  however, 
that  the  county  surveyor's  map  was  properly 
admissible  for  Uie  purpose  of  showing  the 
difference,  if  any,  between  the  location  of  the 
line  of  Sunset  boulevard  at  the  time  of  the 
trial  and  the  location  of  the  south  line  of 
block  4  as  established  by  the  recorded  map 
of  Hollywood. 

[7]  The  defendants  were  entitled  to  Intro- 
dura  evidence  to  prove  the  acquiescence  of 
the  respective  owners  of  the  property  ad- 
joining In  the  location  of  the  line  to  their 
fences.  They  were  also  entitled  to  prove  that 
at  the  time  the  plalntilfo  and  each  of  their 
predecessors  In  Interest  purchased,  the  lot 
to  be  sold  to  Uiem  was  pointed  out  to  them 
as  the  lot  lying  to  ttie  north  of  defendants* 
property.  The  rulings  of  the  court  upon 
questions  directed  to  this  point  seem  to  have 
been  based  chiefly  upon  the  form  of  Uie  qnes- 
tlon,  wtaldi  apparently  called  for  the  eondn- 
slon  of  the  witnesses,  and  not  for  fiicts. 

The  order  Is  reversed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 


WILSON  et  sL  v.  WHEm  (L.  A.  2,771.) 
(Supreme  Court  of  California.   Dec.  2,  1911. 

Rehearing  Denied  Dec  80,  1911.) 
1.  Bbokebs  (i  04*)— RiAi,  Estate  Bbokkbs 

— AUTHOBITT. 

Plaintiffs'  rights  under  a  contract  to  pur- 
chase land  from  defendant  are  unaffected  by 
defendant's  brokers'  act  in  agreeing  to  sell  to 
a  third  perBou,  where  they  were  not  author- 
ized to  sell,  defendant  did  not  ratify  their  agree- 
ment, and  was  not  estopped  to  deny  their  au- 
thority before  plaintiffs  commonlcated  thalr  ac- 
ceptance of  defendant's  offer. 

[Ed.  Note.— For  other  eases,  see  Brokers, 
Cent  Dig.  1 186;  Dec.  Dig.  i  04.*] 
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2.  Vendob  and  Pdbchabeb  (I  194*)— Gbow- 

ima  Crops— Right  to. 

Ab  between  vendor  aad  purchaser,  the 
growing  crop  cooBtituteB  a  part  of  the  realty, 
unless  there  has  been  a  constructive  severance, 
and  paaaeH  under  a  volantarr  conveyance  un- 
less specially  reserved  by  the  grantor. 

[Bd.  Note.~-For  other  cases,  see  Vendor  and 
Purchasv,  Cent  Dig.  |  403;  Dec.  Dig.  1 194.*J 

8.  EviDSNCB  (i  441*)— Pabol  Evidence- 
Deeds— Rbsebvation^. 

Where  a  writing  is  essential  to  the  trans- 
fer of  land,  a  reservation  of  crops  cannot  be 
established  by  parol  to  impair  the  effect  of  a 
deed  conveying  the  land  without  reservation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2032;  Dec  Dig.  |  441.*] 

4.  BB0EER6  (f  91*)— Receipt  of  PsopoaALft— 
Effect. 

Where  real  estate  brokers  conducted  nego- 
tiations between  plaintiffs  and  defendant  for 
the  sale  of  land,  receipt  by  them  of  a  proposal 
from  defendant  was  in  legal  effect  a  receipt 
thereof  by  plaintlfFa. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  8  134;  Dec.  Dig.  |  81.*] 

fi.  Vendor  and  Pubchaseb  ({  17*)— Con- 

TKACT  TO  .Convey— Existence. 

Heal  estate  brokers  sent  defendant  an 
offer  of  $14,000  cash  for  land.  Defendant 
wired  acceptance  for  conveyance  "without 
crops."  Next  day  plaintiffs  tendered  to  brokers 
the  $14,000  and  demanded  a  conveyance,  but 
the  tender  was  rejected.  Held,  that  there  was 
a  completed  contract  between  the  parties  for 
the  sale  of  the  land  without  crops. 

fEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  21;  Dee.  Dig.  |  17.*] 

&  Sfbcifio  Pbrfobmaitce  (I  ^)— Bight  to 

RELIEI^INADEQUATE  CONBIDEBATIOn. 

Under  the  provision  of  Civ.  Code,  |  3391, 
that  a  contract  cannot  be  specifically  performed 
U  the  obligor  has  not  received  an  adequate 
consideration  or  if  the  contract  is  not  aa  to 
him  just  and  reasonable,  specific  performance 
of  a  contract  to  convey  land  for  $14,000  was 
properly  denied,  where  the  land  was  found  to 
be  worth  $15,000  and  where  the  vendor,  who 
resided  at  a  great  distance  from  the  property, 
had  no  personal  knowledge  as  to  the  condition 
and  value  of  the  property,  while  the  inirchasers 
were  well  Informed. 

[Ed.  Note.— For  other  eases,  see  Specific  Per- 
formance, Cent.  Dig.  11  140-161:  Dec.  Dig. 
I  49.*] 

7.  Specific  Peefobiunge  (|  49*)— Adequact 

OF  CONSIDEBATION — DETBBMI  NATION. 

In  determining  the  adequacy  of  considera- 
tion under  a  contract  sought  to  be  specifically 
performed  as  affecting  plaintiffs'  right  to  such 
relief,  the  question  is,  not  whether  the  price 
was  the  highest  obtainable,  but  whether  it  was 
fair  and  adequate  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  H  140-161;  Dec  Dig. 
I  49.*] 

8.  Appeal  and  Ebbob  (|  1009*) —Review — 

FiNDiNGft— Conclusiveness. 

In  a  suit  to  specifically  perform  a  contract 
to  convey,  the  trial  court  s  finding  that  relief 
should  be  denied  for  inadequacy  of  the  consid- 
eration should  not  be  disturbed  on  appeal  un- 
less clearly  unsupported  by  the  evidence, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  8970-3978;  Dec  Dig.  | 
1009.*) 

9.  Vendoe  and  Pubchabeb  (8  851*)— Con- 
TBACT  TO  Convey— Damages. 

Under  Civ.  Code,  S  3300,  fixing  the  meas- 
ure «f  damage  for  breach  of  a  contract  to  con* 
vey,  ^ere  no  bad  faith  of  the  vendor  is  shown. 


at  the  price  paid  and  eniesses  properly  in- 
curred in  exanuning  the  title  and  preparing  the 
necessary  papers,  with  interest  thereon,  plain- 
tiffs were  not  entitled  to  damages  for  defend- 
ant's breach  of  an  agreement  to  convey,  where 
there  was  no  evidence  to  show  any  ezpenditare 
by  them. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  ||  1047-1058;  Dec.  Dif. 
8  851.*] 

Department  1.  Appeal  from  Stiperior 
Court,  San  Beraardiuo  County ;  Benjamlxt  F. 
Bledsoe,  Judge. 

Action  by  A.  J,  Wilson  and  another  against 
J.  L.  Owell  White,  From  a  judgment  for 
defendant  and  from  an  order  denying  a  new 
trial,  plaintiffs  appeal.  Affirmed. 

Eugoie  C.  Oampbtil,  for  appellants.  Hal- 
8^  W.  Allen,  for  respondent 

ANOELLOTTI,  J.  This  is  an  aK>eal  by 
plaintiffs  from  a  Judgment  In  favor  of  de- 
fendant and  from  an  ord«r  denying  their  mo- 
tion for  a  new  trial  in  an  action  brought  by 
tbem  for  the  specific  performance  of  an  al- 
leged contract  for  the  sale  to  tbem  by  de- 
fendant for  $14,000  caab,  of  certain  real 
property  In  San  Bernardino  county,  CaL, 
described  In  the  complaint  as  being  subdivi- 
sion lot  1  In  blo<^  89,  East  Bedlauds,  accord- 
ing to  the  plat  thereof  on  record  In  the  of- 
fice of  the  county  recorder  of  said  county, 
together  with  10  shares  of  the  capital  stock 
of  the  Bast  Bedlands  Water  Company,  a 
coiponitlon;  aald  propwty  containing  10 
acres  more  or  less  and  being  planted  to 
orange  trees. 

Defendant,  the  owner  of  the  property,  was 
a  resident  <^  the  state  of  Texas,  and  during 
the  whole  period  of  the  negotiations  for  a 
sale  of  the  properly  was  In  that  state.  The 
plalntiffa  during  all  of  said  period,  were  In 
the  dty  of  Bedlands,  CaL,  as  wue  also  John 
W.  Gill  and  W.  B.  Babbeth,  the  real  «8tat« 
brokers  through  whom  the  negotiations  were 
had.  Said  GUI  and  Babbeth  had  received  a 
lettw  written  by  defmdant  to  ttasm  on  Ajvil 
6,  1900^  in  r«ply  to  an  Ingnlry  on  tbeir  pare 
asking  for  a  selling  price  on  the  property.  In 
which  he  said  he  would  sell  this  propwty  for 
$15/100  without  the  crop.  Plaintiffs'  n^otla^ 
ti<»iB  with  defwdant  for  the  purchase  were 
entlr^  by  means  of  letters  and  telegrams 
which  will  bertinimer  be  set  forth.  To  these 
letters  and  telegmns  we  are  confined  In  de- 
termining whethw  there  was  any  contract 
between  plalntUEs  and  defoidant  for  the 
sale  and  purchase  of  the  properly. . 

During  the  whaAtt  period  ot  tbe  negotia- 
tions there  was  on  the  orange  trees  on  said 
property  about  one-third  ct  the  annual  crop 
of  oranges;  the  remainder  having  been  ba^ 
vested.  This  third  of  the  crop  was  of  the 
value,  according  to  a  finding  of  tbe  trial 
court  whldi  Is  sufflcioitly  sustained  the 
evidence  91)200^  and  tbe  same  was  not 
harvested  until  some  time  In  Hay,  1900.  The 


•For  etlMT  easss  sea  same  topis  and  ssctlon  NVMBBR  Is  Dso.  m.  AAm.  DI^  Kv  Ns.  Barissft  Bst'tlsAaus 


Digitized  by 


Google 


I 


WILSON  T.  WHITE  897 


Cal.)  , 

evldeDce  was  also  sufficient  to  sustain  the 
condnaioii  of  the  trial  court  that  these 
oranges  so  remaining  on  the  trees  had  not 
been  theretofore  sold  by  defendant,  and  that 
he  was  then  the  owner  thereof. 

On  April  13,  1909,  at  the  request  of  plain- 
tiffs, who  within  a  day  or  two  thereof  had 
been  shown  the  property  by  Gill  and  Rab- 
beth  and  solicited  to  make  an  offer  for  the 
same,  the  following  telegram  was  sent  to 
defendant:  "4-13-09,  Redlands,  Cal.  To  J. 
Lowell  White,  Klngsvllle,  Texas.  Have  offer 
14,000  net  to  yon  half  csish  lower  ten  advise 
sale.  Much  scale  In  grore.  Gill  &  Rabbeth." 

On  AprU  15, 1909,  defendant  answered  this 
telegram  by  both  telegram  and  letter.  The 
telegram  was  as  follows:  "KlngsvUle,  Tex. 
Apr.  15-09.  GUI  &  Rabbetb,  Redlands,  Cal. 
On  terms  named  will  not  sell  for  less  than 
fifteen  thousand.    J.  Lowell  White." 

The  letter  was  simply  a  confirmation  of 
the  telegram.  This  tel^ram  was  shown  to 
plaintiffs,  and  on  the  same  day,  at  their  re- 
quest, another  telegram  was  sent  to  defend- 
ant It  was  as  follows:  "Redlands,  Cal.  Apr. 
15  '09.  J.  Lowell  White,  Klngsvilte,  Texas. 
Cannot  get  fifteen.  Client  offers  fourtera 
cash.   GUI  &  Rabbeth." 

On  AprU  16th  defendant  replied  by  tele- 
gram as  toUows:  "KingsvUl^  Texas,  Apr. 
16.  GUI  &  Rabbeth,  I  accept  fourteen  thou- 
sand net  cash  to  me  for  lower  ten  without 
crop.    J.  Lowell  White." 

On  the  same  day  defendant  maUed  a  letter 
to  Gill  &  Rabbeth  confirming  the  telegram, 
and  saying  he  would  be  glad  to  bear  further 
in  regard  to  detaUs  of  the  sale,  asking  that 
they  have  their  client  deposit  the  money  in 
First  National  Bank  at  Redlands  for  de- 
livery on  presentation  of  a  satisfactory  deed, 
and  suggesting  tliat  the  transfer  be  made 
on  May  1st. 

Before  the  receipt  of  the  last-named  tele- 
gram, and  on  April  16th,  one  W.  D.  Bethell 
offered  GUI  &  Rabbetb  for  the  defendant 
$15,000  net  cash  for  the  property,  without 
the  crop,  he  (Bethell)  to  pay  GUI  &  Rabbeth 
the  commission  on  the  sale,  and  GUI  &  Rab- 
beth accepted  such  offer,  and  received  from 
Bethell  $3,000  on  account  of  such  purchase 
price.  Thereafter,  on  the  same  day,  the  tel- 
egram last  quoted  was  received,  and  they 
showed  the  same  to  plaintiffs,  and  at  the 
same  time  Informed  them  that  prior  to  its 
receipt  they  had  sold  the  proper^  to  Bethell, 
without  the  crop,  for  $15,000  net  cash  to  de- 
fendant. 

On  April  17th  plaintiffs  tendered  to  Gill  & 
Rabbeth  $14,000  and  demanded  a  conveyance 
of  the  property,  and  this  tender  was  rejected 
by  said  brokers. 

On  the  same  day  plaintiffs  sent  directly  to 
defendant,  this  being  the  first  time  they  had 
communicated  directly  with  him  and  the 
first  time  that  the  names  of  the  proposed 
purchasers  were  communicated  to  him,  the 
following  tel^am,  viz.:  "Ar.  17.  Mr.  Jos- 
eph L.  White,  KlnssTlUs^  Tezu.  On  April 
U9  P.-67 


15  last,  we  offered  by  telegram  sent  through 
Gill  &  Rabbeth  to  pay  you  fourteen  thousand 
dollars  cash  for  your  sub.  lot  one,  block  thir- 
ty-five, East  Redlands,  San  Bernardino  coun- 
ty, California,  and  on  AprU  sixteenth  last 
through  GUI  &  Rabbeth  received  your  ac- 
ceptance. WIU  you  carry  out  and  perform 
said  contract  of  sale?  If  so,  vrire  instruc- 
tions concerning  delivery  of  deed  and  pay- 
meat  of  money.  Wire  answer.  A.  J.  Wilson. 
R.  C.  Willis." 

On  the  same  day  GUI  &  Rabbeth  telegraph- 
ed to  defendant  as  follows:  "Redlands,  Cal. 
AprU  17,  1909.  J.  Lowell  White,  KingsvUle, 
Texas.  Before  last  telegram  came  we  sold 
grove  another  party  fifteen  thousand;  First 
party  claims  grove  at  fourteen.  Full  expla- 
hation  by  letter,  GUI  &  Rabbeth"— and  at 
the  same  time  wrote  to  blm  an  explanation 
of  the  situation. 

On  April  19th  plaintiffs  again  tel^^phed 
defendant  as  foUowst  "Redlands,  Oal.  April 
19, 1909.  J.  LoweU  White,  KlngsvlUe,  Texas. 
Have  deposited  in  your  name  $14,400,  with 
Citizens  National  Bank  of  Redlands,  Califor- 
nia, and  demand  deed  of  sub.  lot  one,  block 
35,  East  Redlands.  Letter  foUows.  Wilson 
&  WUIis." 

On  the  same  day  defendant  telegraphed 
plaintiffs  tliat,  having  had  no  n^otlations 
with  them,  he  regretted  that  he  was  unable  to 
answer  their  message  of  the  17th,  and  on 
April  23d  he  telegraphed  the  Citizens*  Na- 
tional Bank  of  Redlands  not  to  accept  for  his 
account  the  money  de[>osited  by  plaintiffs. 
This  telegram  of  April  19th  was  apparently 
seut  in  reply  to  plaintiffs'  telegram  of  April 
17th,  and,  so  far  as  appears,  before  plain- 
tiffs sent  their  telegram  of  AprU  19Ch. 

One  of  the  questions  presented  is  whether. 
In  view  of  these  facts,  a  contract  In  writing 
for  the  sale  of  the  propertr  by  defendant  to 
plaintiffs  was  created. 

The  trial  court,  among  other  things,  found 
that  there  was  no  understanding  or  agree- 
ment between  plaintiffs  and  defendant  as  to 
the  sale  of  the  orange  crop  on  the  trees  by 
defendant,  or  as  to  any  disposition  of  said 
crop ;  that  plaintiffs  never  accepted  the  coun- 
ter proposition  of  defendant  as  contained  in 
his  telegram  of  April  16th  as  to  the  sale  of 
the  property  "without  crop."  or  agreed  with 
defendant  for  the  purchase  of  the  proper- 
ty for  $14,000  net  cash,  without  crop.  It 
further  found  that  plaintiffs  never  offered 
$14,000,  or  any  sum,  for  the  property  here* 
sought,  and  that  defendant  never  accepted 
in  writing  any  offer  of  plaintiffs,  and  that 
tbe  tender  and  demand  of  plaintiffs  was  for 
a  conveyance  of  the  premises  "Including  the 
crop  of  oranges  then  growing  on  said  prop- 
erty." 

In  determining  the  question  thus  presented 
it  is  necessary  to  consider  certain  additional 
facts  which  must  be  taken  as  established  on 
this  appeal  In  view  of  the  record  before  us. 

The  trial  court  found,  In  response  to  an 
all^atira  of  the  conqplalnt  to  tiiat  eCEeet, 
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wblch  was  denied  by  the  answer,  "that  said 
OUl  &  Rabbetb  In  sending  and  receiving  the 
aforesaid  telegrams  and  letters  set  ont  in 
paragraphs  6  and  7  of  the  amended  com- 
plaint were  acting  as  the  agents  of  plalntlffB 
and  were  autborlzed  by  plaintiffs  to  despatch 
and  receive  said  communications,  by  tel^em 
and  letter,  from  defendant  for  plaintiffs." 
The  letters  and  telegrams  referred  to  indad- 
ed  all  those  of  April  13th,  15th,  and  16th 
hereinbefore  set  forth.  We  r^ard  this  find- 
ing as  most  vital  to  plaintiffs.  If  Gill  & 
Rabbeth  were  lawfully  acting  as  plaintiffs' 
agents  In  sending  and  receiving  such  letters 
and  telegrams,  It  Is  obvious  that  the  receipt 
by  Gill  &  Rabbeth  of  any  snch  letter  or  tele- 
gram from  defendant  was  a  receipt  thereof 
by  plaintiffs,  their  principals,  which  rendered 
it  unnecessary,  in  order  to  make  the  same 
effective  as  a  proposition  or  acceptance,  that 
the  same  should  be  communicated  to  plain- 
tiffs by  GUI  &  Rabbeth.  On  the  other  hand, 
If  GUI  &  Rabbeth  were  not  the  agents  of 
plaintiffs  in  such  matter,  but  were  the  agents 
of  defendant,  it  la  obvious  that,  as  long  as 
any  such  letter  or  telegram  from  defendant 
was  not  communicated  to  plaintiffs  for  the 
purpose  of  carrying  on  the  u^otiatlons,  it 
was  no  more  effective  as  a  proposal  or  ac- 
ceptance than  if  It  had  remained  In  defend- 
ant's pocket  in  Texas.  Being  In  the  posses- 
sion of  his  agent  it  would  still  have  been  In 
his  possession,  undelivered-  There  was  suffi- 
cient evidence  to  support  this  finding,  and  it 
must  here  be  assumed  that  GUI  &  Rabbeth 
were  the  agents  of  plaintiffs  in  such  matter. 
There  was  also  eridence  to  support  a  con- 
clusion that  defendant  knew  that  OIU  &  Rab- 
betb were  acting  as  the  agents  for  a  proposed 
purchaser  In  making  the  propositions  for 
purchase,  and  not  as  his  agent  therein. 

[1]  The  trial  court  found  that  GiU  &  Rab- 
beth on  April  16,  1909,  before  the  receipt  of 
defendant's  telegram  of  that  date,  acting  as 
agents  for  defendant,  sold  the  property  to 
one  Bethell  for  916.000  net  cash,  Bethell  to 
pay  the  sale  commission;  that  at  that  time 
Bbthell  paid  0111  &  Rabbeth  $3,000  cash  on 
such  purchase  and  took  possession  of  the 
property  and  has  ever  since  been  in  posses- 
sion. This  finding,  except  In  so  far  as  It 
states  that  Bethell  paid  GUI  &  Rabbeth  $3,- 
000  on  account  of  an  attempted  purchase  by 
him,  is  entirely  without  support  in  the  evi- 
dence. There  was  absolutely  nothing  In  the 
evidence  to  warrant  the  conclusion  that  Gill 
&  Rabbeth  had  been  authorized  by  defendant 
to  make  any  contract  on  his  behalf  for  the 
sale  of  any  of  bis  property,  or  tliat  they 
were  anything  more  than  mere  brokers  with 
power  merely  to  find  a  purchaser.  See  Lam- 
bert V.  Gemer,  142  Cal.  399,  76  Pac.  53; 
Grant  v.  Ede,  86  Oal.  41S,  24  Pac  890,  20  Am. 
St  Rep.  2S7.  And  there  is  nothing  In  the 
record  to  support  a  condnslon  that  defend- 
ant In  any  way  ratified  the  attempted  action 
of  GIU  &  Rabbeth  in  regard  to  a  sale  to 
Bethell  prior  to  the  sending  or  rectfpt  by  blm 


of  plaintiffs'  tel^am  of  April  10th.  or  did 
anything  that  would  operate  as  an  estoppel 
in  Bethell's  favor.  So  we  must  determine 
the  question  raised  in  regard  to  the  matter 
of  the  orange  crop  without  regard  to  the  at- 
tempted action  of  GiU  &  Babbetb  In  Oe 
matter  of  a  sale  to  BethelL 

[2]  While  for  some  purposes  growing  crops 
are  considered  personal  property,  It  is  prac- 
tically elementary  law  that,  as  betwera  the 
vendor  and  vendee  of  real  property  having 
a  growing  crop  thereon,  snch  crop  constitutes 
a  part  of  the  realty  (unless  thtre  has  been 
a  constructive  severance),  and  In  the  case 
of  a  voluntary  conveyance  of  the  land  passes 
to  the  grantee  unless  q>edall7  leserved  by 
the  grantor. 

[3]  And  while  there  are  some  authorities 
holding  that  an  oral  exception  or  reservation 
of  the  crop  Is  effective  in  such  a  case,  the 
weight  of  authority  as  well  as  the  better  rea- 
soning are  to  the  effect  that,  where  a  writing 
Is  essential  to  the  transfer  of  real  property, 
such  a  reservation  cannot  be  established  by 
parol  to  Impair  the  effect  of  the  vrrltlng  pur- 
porting to  convey  the  land  without  reserva- 
tion, gee  8  Am.  &  Ekig.  Ency.  of  Law  (2d 
Ed.)  pp.  303,  306.  And  this  court  appears  to 
have  committed  itself  to  this  doctrine  In  FIsk 
V.  Soule,  87  Oal.  313,  26  Pac.  430,  where  it 
was  substantially  said  that  a  written  con- 
tract for  the  sale  of  land  which  did  not  con- 
tain any  reservation  of  the  crops  bound  the 
grantor  to  include  the  crops  In  his  convey- 
ance, notwithstanding  an  oral  understanding 
that  the  crops  were  not  to  be  included,  "un- 
less corrected  on  the  ground  that  by  mistake 
It  was  not  in  accordance  with  the  agreement 
actuaUy  made."  As  we  have  already  seen, 
the  evidence  was  sufficient  to  support  the 
conclusion  of  the  trial  court  that  the  crop 
remaining  on  the  trees  on  this  property  had 
not  been  sold  at  the  time  of  these  n^otla- 
tlons,  and  that  there  had  been  no  construc- 
tive severance  thereof  from  the  land. 

[4,  B]  The  first  offer  of  plaintiffs  to  pur- 
chase the  property  was  that  of  April  13th. 
So  far  as  the  matter  of  the  crop  was  con- 
cerned, it  was  dear  and  certain  In  its  terma 
It  was  an  offer  of  $14,000  net,  half  cash,  for 
everything  that  would  then  pass  by  a  grant 
of  Uie  land.  This,  as  we  have  seen,  neces- 
sarily included  the  crop  on  the  trees.  This 
offer  having  been  rejected  by  defendant's 
telegram  of  April  16th,  plaintiffs  on  AprO 
ISth  made  a  second  offer  "of  fourteen  cash"; 
the  necessary  implication  of  the  language 
used  being  that  It  was  an  offer  of  f 14,000  net 
cash  for  the  same  property  referred  to  in  the 
telegram  of  April  18th,  viz.,  the  realty  as  it 
stood,  without  reservation  or  exertion  of 
any  kind.  To  this,  on  April  16th.  defendant 
answered  by  telegram,  "I  accept  fourteen 
thousand  net  cash  to  me  for  lower  ten  with- 
out crop."  The  ItaUcs  are  ours.  His  letter 
of  the  same  day  was  simply  a  confirmation 
of  tills  message,  with  expressions  Indicating 
that  he  was  satiBflea  that  the  pnrchase  would 
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be  proceeded  wlfh  npen  tbe  tarts  ftated  by 
^^m. 

It  may  be  conceded  that  this  telegram  In- 
troduced a  provision  for  a  reservation  In 
the  proposed  conveyance  tiiat  was  not  con- 
tained In  the  written  offer  of  plaintiffs,  and 
that  defendant's  acceptance  was  therefore  a 
qualified  acceptance,  which  under  our  law 
constituted  a  new  proposal.  Section  1680, 
Civ.  Cod&  Whpn  thin  Tit*y  proposal  wsajF*- 
G^ved  by  GlS  &  Rabbeth,  it  was,  in  legtl 
^ect.  received  bv  platntllfa.  There  Is  notii- 
ISg  to  Indicate  that  It  was  revoked  by  de- 
fendant at  any  time  before  the  receipt  by 
him  of  plalntlfFs*  telegrams  of  April  17th  and 
19th.  Section  1587.  C^v.  Code.  Defendant's 
telegram  of  April  19th  to  plaintiffs  was  in  no 
sense  a  revocation  of  his  previous  proposal 
If  either  of  these  telegrams  constituted  an 
acceptance  by  plalntUb  of  defendant's  new 
proposal,  the  contract  was  complete  so  far 
as  the  matter  of  the  reservation  by  the  de- 
foidant  was  concerned.  "A  proposal  may 
be  revoked  at  any  time  before  its  acceptance 
Is  communicated  to  the  proposer,  but  not  aft- 
wwards."  Section  1586,  Civ.  Code.  We  do 
not  see  how  it  can  be  held  that  plaintiffs' 
telegrams  of  April  17th  and  lOth  can  be  con- 
sidered otherwise  than  as  an  acceptance  of 
defendant's  proposition.  Especially  Is  this 
true  of  their  telegram  of  April  19th,  when 
read  In  connection  with  that  of  April  17th. 
It  was  an  absolnte  compliance  with  the 
terms  of  tlie  proposition  made  by  defend- 
ant's telegram  so  ftr  as  the  consideration 
named  was  concerned  (the  |400  additlfmal 
being  the  amonnt  of  the  agents'  commission), 
and,  alOioi^  rilent  on  Hie  qnestton  of  reser* 
ration  of  crop  so  far  as  express  words  were 
cwcerned,  it  necessarily  implied  acquiescence 
In  the  making  of  such  a  reservation.  No 
other  constmction  conld  reasonably  be  given 
to  the  tea^ram,  in  the  Ught  of  the  other  tdfr> 
grains  and  letters  that  had  passed  between 
the  parties^  than  that  the  same  was  an  ab- 
solnte and  nnconditionAl  assoit  to  the  tennfl 
prtvosed  by  deftaidant  The  demand  thweln 
for  a  deed  was  clearly.  In  ^ect,  one  for  a 
deed  of  the  pnqmty  without  the  crop.  It  is 
not  to  be  donbted.  In  view  of  all  the  writings, 
that  plalntUDi  could  have  been  compelled  to 
accept  In  foil  satisfaction  of  the  c<mtract  a 
deed  containing  such  a  reservation.  No  con- 
dition having  been  provided  by  the  proposer 
concerning  the  communication  of  the  accept- 
ance, any  reasonable  and  nmial  mode  conld 
be  adopted,  and  the  consent  most  be  deemed 
to  have  been  fully  communicated  between  the 
parties  as  soon  as  plaintiffs  put  their  ac- 
ceptance In  the  course  of  transmission  to  de- 
fendant  Glv.  Code.  H  US2  and  1688. 

It  may  be  said.  In  passing,  tliat  notbii^ 
could  be  clearer,  in  view  of  the  evidence, 
than  that  It  was  the  understanding  of  all 
parties  that  the  crop  was  not  to  go  with  the 
land;  but,  as  we  bave  said,  the  agreement 
to  this  efCect  must  be  shown  by  the  writings. 


There  is  no  force  In  any  of  tlie  other  points 
made  against  the  validity  of  the  alleged  con- 
tract. Some  of  these  claims  rest  ujpon  the 
assumption  that  there  had  been  a  salo  to 
Bethell  before  the  contract  with  plaintiffs 
was  perfected — an  assumption  that  we  have 
seen  Is  not  warranted.  The  series  of  letters 
and  tel^rams  passing  between  GUI  Jk  Bab- 
beth,  acting  for  plaintiffs,  and  defendant, 
and  betwem  plalntifb  and  defendant,  con- 
tained all  the  essential  elements  expressed 
In  such  a  way  as  to  make  a  complete,  certain, 
and  deflnlte  contract  between  the  parties. 
This  is  certainly  true  both  as  to  the  descrip- 
tion of  the  property  and  the  names  of  the 
punAasers,  the  matters  as  to  which  defend- 
ant makes  his  main  oont^tlon.  It  cannot 
be  disputed  that  the  description  of  the  ivop- 
erty  contained  In  the  telegram  of  April  17th 
was  certain  and  complete,  and  the  court  finds 
that  It  was  understood  by  all  the  parties 
that  the  "lower  ten"  mentioned  In  the  ear- 
lier telegrams  "was  the  property  described 
in  paragraph  2  of  the  amended  complaint." 
which  Induded  no  other  land  than  that  de- 
scribed in  the  telegram  of  April  17th,  ax  weU 
as  that  of  the  19th.  It  was  shown  that  de- 
fendant owned  no  other  10-acre  piece  of 
landi  and  that  he  owned  only  one  other  par- 
cel In  San  Bernardino  county,  one  containing 
14.7  acres.  It  cannot  be  disputed  that  plain- 
tiff themselves  could  effectually  continue  In 
their  own  names  the  negotiations  theretofore 
carried  on  in  the  name  of  their  agents. 

Some  claim  Is  mad^  based  aa  the  auc- 
tions of  paragraph  2  of  the  amended  com- 
plaint, that  the  deCoidant  is  the  owner  of 
certain  land  (describing  It),  *together  with 
10  shares  of  the  capital  stock  of  the  East 
Badlands  Water  Company,  a  corporation," 
and  on  the  prayw  of  siuib  complaint  by 
which  plaintiffs  asked  that  the  defendant  be 
required  to  eucnte  a  ocrav^ance  to  them  of 
the  property  bertfnbefore  described.  We  do 
not  see  how  thto  in  any  way  affects  the  ques- 
tion of  the  veUdttv  of  the  contract  It  Is  ap- 
parent, of  course,  from  what  we  have  said, 
that  if  the  water  stocik  referred  to  In  this 
allegation  was  not  annirtenant  to  the  land, 
and  consequently  was  posonal  property,  the 
contract  made  did  not  include  It  If.  on  the 
other  hand.  It  was  appurtenant  to  the  land, 
as  Is  claimed  In  plalntlffb'  brief,  and  there> 
fore  legally  part  of  tlie  land,  it  was  covered 
1^  the  contract 

We  conclude,  therefore  tliat  there  was  a 
good  and  sufficient  omtract  in  writing  be- 
tween these  parties  for  the  sale  ot  the  land 
described  In  paragraph  2  of  the  amended 
complaint,  and  that  the  findings  of  the  trial 
court  to  the  contrary  an  not  mstalned  by 
the  evidence. 

[I]  Wa  are  now  bronght  to  the  remaining 
claims  of  defendant  which  relate  to  the  rlgbt 
of  plalntlfFs  to  have  specific  performance  of 
the  contract  It  Is  unnecessary  to  consider 
his  contention  that  the  complaint  fails  to 
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state  &ict8  ahowinr  that  the  contract  should 
be  specifically  enforced,  for  we  are  satisfied 
that  we  cannot  Interfere  with  the  action  of 
the  lower  court  denying  such  relief  In  view 
of  Its  conclusion  upon  the  question  of  the 
fairness,  justness,  reasonableness,  and  ade- 
quacy of  the  consideration.  It  la  alleged  in 
the  amended  complaint  that  at  all  the  times 
mentioned  ^4,000  "net  cash  was  and  is  now 
a  fair,  Just,  reasonable,  and  adequate  price 
for  the  said  property  described  in  paragraph 
2."  This  was  denied  by  the  answer,  and  it 
was  alleged  therein  that  said  property  was 
and  Is  reasonably  worth  $18,000.  As  we  read 
the  findings,  the  trial  court  concluded  that 
the  value  of  the  property  as  It  stood  at  the 
time  of  the  negotiations,  Including  the  crop 
then  on  the  trees,  was  fl6,000,  and  that  the 
value  without  such  crop  was  $15,000.  The 
court  farther  found  "that  the  sum  of  $14,000. 
net  cash,  was  and  Is  not  a  fair  or  just  or  rea- 
sonable  or  adequate  price  for  the  property." 
without  the  crop.  There  was  ample  evidence 
to  sustain  the  conclusion  of  the  trial  court 
as  to  the  real  value. 

Our  Civil  Code  (section  3391}  provides  that 
specific  performance  cannot  be  enforced 
against  a  party  to  a  contract:  "(1)  If  he  has 
not  received  an  adequate  consideration  for 
the  contract;  (2)  If  it  is  not,  as  to  him,  just 
and  reasonable."  The  claim  of  plaintiffs  Is 
that.  In  view  of  the  small  difference  between 
the  true  value  and  the  consideration  agreed 
on,  It  cannot  be  held  that  tbere  was  such  an 
inadequacy  in  the  price  agreed  on  as  to 
support  the  conclusion  of  the  trial  court, 
quoting  Mr.  Pomeroy  to  the  effect  that  the 
rule  is  well  settled  that,  where  the  parties 
were  both  In  a  situation  to  form  an  ind&r 
pendent  judgment  concerning  the  transaction 
and  acted  knowingly  and  intentionally,  "mere 
Inadequacy  in  the  price  or  in  the  subject- 
matter,  unaccompanied  by  other  inequitable 
Incidents,"  is  never  of  itself  a  sufficient 
ground  for  refusing  the  remedy  of  specific 
performance.  It  is  clear,  of  course,  that  our 
statute  has  made  Inadequacy  of  considera- 
tion a  separate  ground  for  refusing  Q>ecific 
performance.  Morrill ,  v.  Everson,  77  Cal. 
114,  19  Pac.  190;  Cummings  t.  Roeth,  10 
Cal.  App.  144, 101  Pac.  434.  See,  also,  White 
V.  Sage,  149  Cal.  613.  87  Pac.  193.  Qearly 
the  difference  betwera  the  true  value  and  the 
agreed  value  may  be  such  as,  under  our  stat- 
ute, to  warrant  the  conclusion  that  specific 
performance  should  be  refused  on  the  ground 
alone  of  inadequacy  of  conslderatlott. 

[7]  The  question  in  such  cases  necessarily 
Is,  not  whether  the  price  agreed  on  was  the 
bif^est  price  obtainable  but  whether  such 
price  is  a  fair  and  adequate  price  "under  all 
the  drcnmstances.**  Morrill  v.  flverson,  su- 
pra. 

[I]  It  IB  peculiarly  a  queatiim  of  fiwt  tas 


the  trial  court  to  detmnlue  In  the  U^^t  of 
all  the  circumstances,  and  the  conclusion  ol 
that  court  upw  the  questim  should  not  be 
set  aside  vnlees  it  Is  clear  that  it  has  no 
sufficient  snn^rt  in  the  evidence.  A  con- 
dnsion  that  the  agreed  price  was  not  ade- 
quate means  that  it  was  not  such  as  to  Im, 
xmder  all  the  circumstances,  a  "fair,  or  Just 
or  reasonable"  price  to  be  paid  by  the  vendee 
to  the  vendor,  terms  expressly  embodied  by 
the  trial  court  In  the  finding  In  this  case. 
While  a  mere  difference  In  value  of  $1,000 
on  property  worth  only  $1S,000  Is  perhaps 
not  so  large  as  to  warrant  a  conclusion  of 
Inadequacy  sufficient  to  justify  a  refusal  of 
specific  performance,  something  more  was 
shown  in  this  case.  The  vendor  resided  and 
was  in  the  state  of  Texas,  many  hundreds  of 
miles  from  the  property,  and  was  dependent 
upon  those  near  the  property  for  Information 
as  to  its  condition  and  value.  On  the  other 
hand,  the  plaintiffs  were  on  the  ground  and 
were  well  Informed  regarding  the  value  of 
orange  groves  in  that  vicinity,  and  one  of 
them  had  been  engaged  for  eight  years  in 
buying  and  selling  such  orange  groves.  In 
their  telegram  of  April  13th  to  defendant. 
Gill  &  Rabbeth  advised  a  sale  on  the  terms 
then  offered,  stating  that  there  was  much 
scale  in  the  grove.  We  cannot  say,  in  the 
light  of  these  facts  and  the  Infer^ces  tfast 
may  be  reasonably  drawn  therefrom,  that 
the  finding  of  the  trial  court  that  the  con- 
sideration was  not,  under  the  drcumstancet, 
fair  or  Just  or  reasonable  or  adequate  as  to 
defendant,  is  without  snfflcient  support  In 
the  evidence.  If  the  finding  Is  sufficiently 
supported  by  evidence.  It  follows  that  the 
judgment  denying  q)eclflc  performance  was 
correct 

[S]  Complaint  Is  made  that,  in  any  meat, 
plaintiffs  should  have  been  awarded  dam- 
ages. It  was  generally  alleged  that,  by  rea- 
son of  the  failure  and  neglect  to  convey  on 
the  part  of  defendant,  plaintiffs  had  been 
damaged  in  the  sum  of  $2,000.  This  was  de- 
nied, and  the  court  found  that  plaintiffs  had 
suffered  no  damage  whatever.  The  measure 
of  damage  for  breach  of  an  agreement  to 
convey  real  estate,  where  no  bad  faith  on 
the  part  of  the  vendor  is  alleged  and  shown, 
is  prescribed  by  section  3306  of  the  CIvU 
Code  to  be  "the  price  paid,  and  expoksea 
properly  incurred  In  examining  the  title  and 
preparing  the  necessary  papers,  with  Inter- 
est thereon."  There  was  no  evid^ce  what- 
ever to  sbow  any  such  expenditure  by  plain- 
tiflk,  no  showing  that  would  have  sustained 
a  conclusion  of  damage.  In  view  of  the  pro- 
visions of  section  3306  of  the  Civil  Code. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  BL0S8,  J. 
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PBOFLB  T.  COFFBT.    (Or.  IJBM.) 
(Supreme  Conrt  of  Califonda.   Dec.  1,  1911.) 

L  Gbxicinal  Law  (|  757*)— iNBTBUonoHB— 

Testiuont  of  Accoupuces. 

If  the  evidence  requires  it,  the  court 
should  charze  the  law  as  to  accompUcei,  leav- 
ing, ai  a  role,  the  queation  of  whether  a  wit- 
ness is  an  accomplice  for  the  Jury. 

[Ed.  Note,— For  other  caaea,  see  Criminal 
Law»  Cent  Dig.  |  1770;  Dec.  Dig.  |  7S7.*] 

2.  Gbiuinai.  Law  (|  742*)  —  Accoimjcs's 
Evidence— Qussnon  of  Law  ob  Fact. 
Where  the  fact  of  whether  a  witness  did 
certain  thincs,  wliich  would  make  him  an  ac- 
complice is  m  dispute,  the  matter  is  for  the 
jory;  but,  where  the  facts  are  not  disputed, 
it  becomes  a  question  of  law  for  the  court  to 
say  whether  such  acts  make  the  witness  an 
accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1720;  Dec.  Dig.  i  742.*] 

8.  CBIMINAI.LAW  (K934,  935*)— New  Tbiax. 

— VEBDICT  COITTBAXT  to  liAW  AHD  BVI- 
DBNGB. 

A  contention  that  a  conviction  was  had 
npon  the  uncorroborated  evidence  of  an  accom- 

?lice  presents  a  legal  question,  under  Pen. 
lode,  i  llSl,  authorizing  the  granting  of  a 
new  trial  on  the  ground  that  the  verdict  la 
contrary  to  the  law  and  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2293-2298;  Dec.  Dig.  S§ 
934,  93B.*1 

4.  CBniiiTAi.  Law  (|  607*) —Aooompliobb — 

DBFINITIOK- *  'AOCOHPLICS." 

At  common  law,  an  "accomplice"  includes 
all  participes  criminis,  whether  they  be  princi- 
pals in  the  first  or  second  degree,  or  mere 
accessories  before  or  after  the  fact 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1082-1096;  Dec.  Dig:  { 
607.* 

For  other  definitions,  see  Words  and  Phras- 
es. VOL  1,  pp.  76-79;  voL  8,  p.  7661.] 

6.  Obikinai,  Law  (|  607*)  —  "Aooohpuob" 
— Statutes. 

Since  under  tii9  direct  provisions  of  Pen. 
Code,  I  31,  all  persons  concerned  in  the  com- 
mission of  a  crime,  whether  they  directly  com- 
mit the  act  or  aid  and  abet  therein,  or  being 
absent  advise  and  encourage  its  commission, 
are  principals,  such  persons  are  also  aocom- 
plices  within  rule  as  to  accomplice's  testi- 
mony. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1082-1096;  Dec.  Dig.  1 
607.*] 

6.  Cbiuinai.  Law  (}  607*)— "Accouplicb." 

The  fact  tliat  one  cannot  be  convicted  as 
a  principal  of  the  same  offense  of  which  ae- 
ensed  is  charged  does  not  prevent  him  from 
being  an  accomplice  within  the  rule  as  to  ac- 
complice's testimony. 

[Ed.  Note,— For  other  cases,  ■••  Criminal 
Law,  Cent  Dig.  If  1082-1096;  Dec.  Dig.  | 
B07.*l 

7.  CBiinnAi.  Law  (|  B07*)— "Aoooicpliob.'' 

Pen.  Code,  {  31,  provides  that  all  persons 
concerned  in  the  commission  of  a  crime,  wheth- 
er they  directly  commit  the  act  or  aid  and 
abet  therein,  or  advise  and  encourage  its  com- 
mission, are  principals.  Section  654  provides 
that  an  act  which  is  made  punishable  in  dif- 
ferent ways  by  different  provisions  of  the  Code 
may  be  punisned  under  either  of  such  provi- 
sions, but  cannot  be  puniahed  under  more  than 
one.   BM,  that  die  fact  that  an  act  of  par- 


ticipation as  an  accessory  or  accomplice  has 
been  made  a  separate  crime  would  not  neces- 
sarily prevent  such  accomplice  from  being  in- 
dicted BO  as  to  prevent  aim  from  being  ,an 
accomplice  within  the  rule  as  to  corroborating 
an  accomplice's  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1082-1096;  Dec.  Dig.  i 
607.*] 

8.  Bbibebt  (S  1*)— Definition  at  Cohuon 
Law. 

At  common  law.  "bribery"  was  the  volun- 
tary giving  or  receiving  of  anything  of  value  in 
unlawful  payment  of  an  officul  act  dtme  or  to 

be  done. 

[Bd.  Note.— For  other  cases,  sea  Bribery, 
Cent  Dig.  H         Dec.  Dig.  |  1.* 

For  other  definitiona,  see  Wordi  and  Phraa- 
es,  ToL  1,  pp.  867.  868;  vol.  8,  p.  7S93.] 

0.  Gbihinal  Law  (i  607*)  —  Accoupuobs- 

Definition. 

The  test  of  whether  one  is  an  accomplice, 
within  the  rule  as  to  accomplice's  testimony, 
is  whether  his  participation  in  the  offense  has 
been  criminally  corrupt 

[Ed.  Note.>--For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1082-1096;  De&  Dig.  f 
507.*] 

10.  Cbihinal  Law  ({  607*]— Acookflioes— 

cobbobobation. 

Pen.  Code,  {  166,  punishes  every  person 
who  gives  or  offers  a  bribe  to  any  memoer  of 
any  board  of  superriaors  of  any  county  or 
clly  with  intent  to  corruptly  iniSuence  him  in 
bis  action  on  any  matter  pending  in  the  body, 
and  every  member  of  such  bodies  who  receives 
or  agrees  to  receive  any  bribe  upon  any  onder- 
standing  tnat  tiis  vote  or  judgment  shall  be 
influenced  thereby,  field,  that  one  who  acted 
as  intermediary  for  another  in  offering  a  bribe 
to  a  member  of  a  board  of  supervisors  prose- 
cuted under  section  166.  for  agreeing  to  receive 
and  receiving  a  bribe,  was  an  accomplice,  re- 
quiring his  evidence  to  be  corroborated. 

[Bd.  Note.— For  other  v^ses,  see  Criminal 
Law,  Gent  Dig.  H  1082-^096;  Dec.  Dig.  { 
607.*] 

U.  Cbhonai.  Law  ({  611*)— Aooouplicb's 

TeSTHIONT— COBBOBOBATION. 

While  the  corroboration  of  an  accomplice's 
testimony  may  be  slight  it  jaust  of  itself,  in- 
dependent of  the  accomplice's  testimony,  tend 
to  show  accused's  guilt,  so  that  tiie  accom- 
plice's own  direct  evidence  Is  not  available  as 
corroborating  eridence. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig-  H  1127-11S7;  Dee.  Dig.  f 
611.*] 

12.  Cbiicinai,  Law  (f  611*)  —  AoooHPLioB'fl 
Testimony— "CoBBOBOBATE.  * ' 

In  the  prosecution  of  a  member  of  a  city 
and  coun^  board  of  supervisors  for  receiving 
a  bribe  for  hia  vote,  another  supervisor  testi- 
fied that,  acting  for  another,  he  approached  the 
members  of  the  board  as  to  buying  their  votes, 
and  that  he  offered  accused  a  certain  sum  for 
his  vote  on  a  certain  proposition,  and  that 
accused  said  it  would  be  all  rjght  Beld,  that 
such  vrttness*  evidence  was  not  "corroborated," 
within  the  rule  as  to  corroborating  an  accom- 
plice's testimony,  by  evidence  wnich  merely 
showed  how  accused  voted  on  such  proposition, 
or  that  immunity  was  offered  to  accused  for 
"any  and  all  crimes"  he  committed  as  super- 
visor without  specifying  any  particular  crime, 
or  of  the  receiving  of  sufficient  money  by  the 
alleged  briber  to  enable  him  to  make  the  bribe 
without  a  showing  that  accused  received  any- 
thing, nor  was  the  fact  that  after  accused  was 
todicted  such  witness  tried  to  induce  the  dis- 
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trict  attorney  to  abandon  the  prosecution  avail- 
able to  corroborate  his  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  ||  1127-1137;  Dec  Dig.  i 
Sill* 

For  other  definitions,  see  Words  and  Phras- 
es, w)l.  2,  p.  1627.] 

13.  Bribebt  (5  !•)— Oftknfes. 

The  acceptance  by  an  officer  of  a  gift  after 
an  official  act  is  consummated  without  any 
prior  cormpt  understanding  does  not  constitute 
bribery. 

[Ed.  Note.— For  other  cases,  see  Bribery, 
Cent  Dig.  U  1-3;  Dec  Dig.  i  1.*] 

In  Bank.  Appeal  from  Superior  Conrt. 
City  and  County  of  San  Frandsoo;  Frank 
H.  Dunne,  Judge. 

M.  W.  CotTey  was  convicted  of  bribery, 
and,  from  the  judgment  of  conviction  and 
orders  denying  motions  to  eet  aside  the  judg- 
ment and  for  a  new  trial,  he  appeals.  Re- 
versed and  remanded. 

Carroll  Oook,  Franklbi  P.  Bull,  and  Robert 
Ferral.  for  appellant  U.  S.  Webb,  Atty. 
Gen„  W.  H.  Langdon,  Dlst  Atty..  and  Fran- 
ks J.  Hen^,  Asst  Dlst  Atty.  (Wnu  Hoft 
Oook,  of  counsel),  for  the  People. 

HBNSHAW,  J.  Defendant  was  Indicted 
under  section  166  of  the  Penal  Code,  and 
was  charged  as  a  supervisor  with  having 
"agreed  to  receive  and  receiving"  a  bribe  of 
$4,000  from  James  L.  Gallagher,  •Abraham 
Buef,  and  TIrey  L.  Ford.  It  was  allied  tliat 
the  agreement  to  rec^ve  the  bribe  and  the 
reception  of  the  bribe  were  "with  the  will- 
ful, felonious,  unlawful,  and  corrupt  Intent" 
upon  the  part  of  CofCey  that  his  official  vote, 
opinion.  Judgment,  and  action  should  be  In- 
fluenced thereby  In  the  matter  of  granting  to 
the  United  Railroads  of  San  Francisco  a 
franchise  for  an  overhead  trolley  system. 
From  the  judgment  of  conviction  and  from 
his  various  motions  to  set  aside  the  judg- 
ment, in  arrest  of  judgment,  and  for  a  new 
trial,  each  of  which  was  denied  by  the  court, 
defendant  appeals.  His  principal  conten- 
tions are  that  the  court  erred  in  the  Instruc- 
tions which  It  gave  upon  the  law  of  accom- 
plices, and  that  his  conviction  was  had  In 
violBtlon  of  the  law,  upon  the  uncorrotwrated 
testimony  of  a  self-confessed  accomplice  In 
his  crime. 

[1]  When  the  question  of  an  accomplice 
arises  In  the  trial  of  a  case,  the  general  and 
accepted  rule  is  for  the  court  to  Instruct  the 
Jury  touching  the  law  of  accomplices,  and 
leave  the  question  whether  or  not  the  witness 
be  an  accomplice  for  the  decision  of  the  jury 
as  a  matter  of  fact.  People  v.  Krakor,  72 
Cal.  459.  14  Pac.  196,  1  Am.  St  Rep.  66. 

[21  Whenever  the  facts  themselves  are  in 
dispute,  that  is  to  say,  wherever  the  question 
is  whether  the  witness  did  or  did  not  do  cer- 
tain things,  which,  admittedly,  If  he  did  do 
them,  make  him  an  accomplice,  the  Jury's 
finding,  upon  familiar  principles,  is  not  dis- 


turbed. But  where  the  facts  are  not  in  dis- 
pute, where  the  acts  and  conduct  of  the  wit- 
ness are  admitted,  it  becomes  a  question  of 
law  for  the  court  to  say  whether  or  not  those 
acts  and  facts  make  ttie  witness  an  accom- 
plice. For  the  law  declares  In  mandatory 
terms  that  "a  conviction  cannot  be  had  on 
the  testimony  of  an  accomplice,  unless  he 
is  corroborated  by  other  evidence  which  In 
Its^,  and  wltheut  the  aid  of  the  accomplice, 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration 
Is  not  sufficient  If  It  merely  shows  the  com- 
mission of  the  offense  or  the  circumstances 
thereof."   Pen.  Code,  !  1111. 

[3]  Therefore  whenever  upon  appeal  It  Is 
argued  that  the  conviction  was  had  upon  the 
uncorroborated  testimony  of  an  accomplice. 
It  Is  equivalent  to  a  declaration  that  the  ver- 
dict Is  contrary  to  the  law  and  the  evideuce, 
and  this  Is  always  a  legal  question.  Pen. 
Code,  i  1181,  subd.  6.  Therefore,  in  every 
Viroper  case,  a  Court  of  Appeals  Is  called  upon 
to  consider  whether  or  not  the  witness  Is 
an  accomplice,  and,  if  so,  whether  his  evi- 
dence has  received  the  corroboration  demand- 
ed by  the  law  before  a  defendant  may  be 
convicted  upon  It 

To  the  consideration  of  what  constitutes 
a  man  an  accomplice  In  a  bribery  case  we 
are  thus  at  once  brought,  and  to  an  under- 
standing of  these  matters  a  brief  statement 
of  the  evidence  becomes  necessary.  The 
principal  witness  for  the  prosecution  was 
Oallagher,  himself  a  supervisor.  Gallagher, 
by  bis  own  statements,  was  testifying  under 
a  promise  of  Immunity,  agreed  to  by  the 
prosecution,  in  consideration  of  his  giving 
truthful  evidence  touching  his  own  crimes, 
and  the  crimes  of  the  board  of  which  he  was 
a  member,  including  the  crime  under  exam- 
ination. He  swore  that  be  acted  as  the  Inter- 
mediary of  Abraliam  Ruef  and  for  Ruef,  and 
approached  and  consulted  with  his  fellow 
members  on  the  board  In  relation  to  the  cor- 
rupt bargains  which  were,  and  were  to  be, 
entered  into,  and  the  amotmts  of  money 
which  the  members  of  the  board  were  to  re- 
ceive for  voting  as  Ruef  desired.  In  this 
particular  Instance  Gallagher  spoke  to  Cof 
fey,  at  the  suggestion  of  Ruef  (quoting  from 
his  testimony):  "Mr.  Ruef  told  me  what  he 
could  or  would  give  the  board  of  supervisors 
in  the  matter,  and  asked  me  to  present  tbe 
proposition  to  them,  and  I  did  so,  and  I  re- 
ported back  to  Mr.  Ruef  from  than  that  it 
was  all  r^ht;  that  tbe  matter  conld  go 
through.  I  said  to  Mr.  Coffey,  In  the  matter 
of  the  overhead  trolley,  that  there  would  be 
$4,000  in  that  matter,  and  Mr.  Coffey  said 
that  that  would  be  all  right— words  to  that 
effect  That  Is  the  substance  of  It"  Tbe 
trolley  franchise  was  granted,  and  subse- 
quent thereto,  Gallagher  testifies,  he  gave 
to  Coffey  $4,000  in  two  separate  payments. 
This  evidence,  coming  from  the  prosecution 
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Itad^  Is  ancontrorerted,  and  presents  tbe  le- 
gal quesUon  whetber,  by  Tirtoe  of  It,  Gal- 
lagher was  an  accomplice  of  Coffey  In  the 
corrupt  agreement  Qau  charged  and  proved. 

The  rules  of  biw  and  principles  of  evidence 
controlling  the  testimony  of  accomplices  are 
dranni  from  the  common  law.  The  difficulty 
which  the  common-law  judges  experienced 
was  not  In  determining  the  weight  to  be  giv- 
en to  the  testimony  of  an  accomplice.  Under 
their  rules  of  evidence,  a  oonvfcted  felon 
could  not  testify.  Influenced  In  no  unall 
degree  by  the  maxim  of  the  Boman  law  that 
a  man  of  self-confessed  Infamy  should  not  be 
heard  as  a  witness  against  another  (nemo, 
all^ans  tnrpltndlnem  suam,  est  andlendns), 
thitir  principal  difficulty  was  In  determining 
whether  the  oath  and  evidence  ef  a  self- 
confessed  though  unconvicted  felon-— an  ac- 
c(»npUce — should  be  received  at  alL  When 
this  question  was  resolved  ai^lnst  tbe  doc- 
trine of  the  Roman  law,  It  was,  of  course, 
rec(«nlzed  that  evidence  of  an  accomplice, 
coming  from  a  tainted  source,  the  witness 
being,  first,  an  infamous  man,  from  his  own 
confession  of  guilt,  and*  second,  a  man  usu- 
ally testifying  In  tbe  hope  of  favor  or  the  ex- 
pectation of  Immnnlfy,  was  not  entitied  to 
the  same  consideration  as  the  evidence  of  a 
clean  man,  free  from  in&my.  Hence  it  soon 
became  the  practice  of  the  common-law  Judg- 
es, In  the  wide  latitude  allowed  to  them  In 
the  instructitm  of  their  Juries,  to  advise  the 
latter  that  the  testimony  of  an  accomplice, 
for  the  reasons  indicated,  was  to  be  viewed 
with  care,  caution,  and  suspicion  (see  Code 
Civ.  Proc.  I  2061),  that  the  accomplice  stood 
before  them  as  a  viitneas  entitied  to  llttie 
credit,  and  that  the  surest  way  of  establish- 
ing his  credit  In  their  eyes  was  for  them  to 
note  whether  his'  testimony  was  corroborated 
In  any  material  matter  by  independent  evi- 
dence, and  that  If  It  were  so  corroborated 
they  might  put  faith  In  all  that  tbe  accom- 
plice bad  said.  Instructions  to  this  ^ect 
did  not,  of  course,  embody  any  rule  of  posi- 
tive law.  Th^  were  but  the  expression  of 
considerations  naturally  arising  from  a  con- 
templatifm  of  the  weight  and  value  to  be 
given  to  anch  evidence.  Subsequently  tbey 
wwe  cast  into  the  form  of  positive  law  by 
varying  enactments  in  the  Codes  and  statutes 
of  the  states.  In  this  state,  tbe  rule  of  posi- 
tive law  since  the  year  1861  is  as  htfs  been 
declared  in  section  1111  of  the  Penal  Oode. 
Time  has  not  changed  the  value  of  such  evl- 
dence,  and  succeeding  Legislatures  have  re- 
tained the  rule ;  the  amoidment  to  the  sec- 
tion in  1911  not  materially  affecting  It 

[4]  But  while  tiie  Legislature  was  thus  At 
pains  to  declare  that  a  conviction  could  not 
be  had  on  the  uncorroborated  testimony  of 
an  accomplice,  it  omitted  to  define  this 
word.  At  comnum  law  no  difficulty  was  ex- 
perienced, fbr  the  word  was  interpreted 
broadly  to  include  principals  In  every  de- 
gree and  accessories  befbre  and  after  the 
fftct  Thosb  who  "rec^v^  relieve^  comfort. 


or  assist"  the  felon,  vrae  regarded  as  hav- 
ing participated  In  his  crime,  and  as  merit- 
ing tbe  same  punishment  that  be  had  earn- 
ed. And  BO  it  will  be  found  that  at  com- 
mon law,  and  In  the  Jurisdiction  of  the  fed> 
eral  courts,  an  accepted  d^nltion  of  an 
accomplice  includes  "all  parUc^ea  crimlnis, 
whether  they  are  considered,  In  strict  legal 
propriety,  as  ivlncipals  in  the  first  or  second 
d^ree,  or  merely  u  accessories  befbre  or 
after  the  fttct."   in  re  Bowe,  77  M  161, 

28  a  a  A.  103. 

Although  the  Legislature  did  not  in  terms 
define  an  accomplice,  it  did  lay  down  cer- 
tain rules  from  whldi  an  acceptable  defini- 
tion of  an  accomplice  may  readily  be  deriv- 
ed. Hhm  It  obliterated  the  oommon-law  dis- 
tinctions between  principals  in  th^  differ- 
ent degrees  and  accessories  before  the  ftict, 
and  declared  that  **all  persons  concerned  In 
the  ccHnmlssloa  of  a  crime,  whether  It  be  a 
felony,  or  misdemeanor,  and  whether  they  di- 
rectly commit  the  act  otmstitnting  tbe  of- 
fense, or  aid  and  abet  in  its  commission,  or 
not  being  present,  have  advised  and  encour- 
aged Its  commlnlon,  *  *  •  are  princi- 
pals in  any  crime  so  committed.''  Pen.  Code, 
i  31.  The  object  of  this  was  both  to  sim- 
plify crimioal  procedure  and  to  do  away 
with  the  tedinicalltleB  of  the  common  law. 
which  made  tbe  alder  or  abettor  a  principal 
in  the  second  degree,  and  which  forbade  the 
accessory  to  be  brought  to  trial  until  tbe 
principal  had  be»  convicted  or  outlawed,  a 
rule  that  lived  in  modem  times  and  did 
mncb  mischief.  2  Stephm,  History  Criminal 
Law,  232. 

IS]  Rejecting  from  the  category  of  accom- 
plices the  aoeesBory  after  the  foot  (People  v. 
CoUum,  122  Chi.  186,  64  Pac.  680).  we  may 
derive  a  satisfactory  definition  of  an  accom- 
plice from  the  language  of  section  81  of  the 
Penal  Code  above  quoted.  Accomplices, 
then,  are  "all  persons  concerned  in  tbe  com- 
mission ot  a  crimes  whether  tbey  dlrecUy 
commit  the  act  constituting  the  offense,  or 
aid  and  abet  In  ite  commission,  or,  not  being 
present,  have  advised  and  encouraged  its 
commlKdon."  Cratalnly,  dnce  the  law  bas 
said  that  all  such  persons  are  so  telnted 
with  guilt  that  tiiey  may  be  indicted  as  prin- 
cipals, it  cannot  be  denied  that  they  are 
also  accomplices.  This  definition,  moreover, 
runs  counter  to  nb  authority,  since,  by  all, 
every  pmom  of  legal  responsibilify.  who 
knowingly  and  voluntarily  co-operates  with 
or  aids  or  asslste  or  advises  or  encourages 
another  In  the  commission  of  a  crime  is  au 
accomplice,  without  r^ard  to  the  d^ree  of 
Us  guilt.  1  Russell's  CMmes,  49 ;  Wharton, 
OrinL  Bv.  440;  Rice,  Grim.  Bv.  |  S19;  Bishop, 
Crim.  Proc.  |  1160. 

Having  reached  the  point  of  defining  an 
accomplice,  it  becomes  proper  to  consider 
what  acts  or  facts  fix  this  relationship  or 
characteristic  upon  a  witness.  Uanlfestly, 
the  single,  sole  determinative  consideration 
Is  the  part  which  tbe  witness  has  borne  In 
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ttae  crime  perpetrated.  If  the  witness  has 
committed  the  crime,  U  he  has  aided  and 
abetted  In  Its  commission.  If  he  has  advised 
and  encouraged  its  commission,  the  exists 
ence  of  any  one  of  these  facta  admitted  or 
established  stamps  his  status  as  that  of  an 
accomplice.  This  Is  the  precise  language  of 
the  law,  and  this,  and  this  alone,  Is  the  gov. 
eming  principle  of  the  law.  Yet,  in  view 
of  the  cases  hereinafter  to  be  considered,  It 
will  be  found  that  occasionally,  a  court  los- 
ing sight  of  this  paramount  and  all^control- 
llng  consideration,  namely,  the  conduct  of 
the  witness  In  relation  to  the  crimes  has 
wandered  widely  from  the  true  test,  and, 
In  accordance  with  faulty  deflnitions  of  its 
own  making,  lias  determined  upon  entirely 
false  premises  whether  a  witness  Is  or  Is  not 
an  accomplice. 

[6]  The  commonest  of  these  errors  may 
thus  be  expressed:  The  law  declares  tbat  all 
persons  concerned  in  the  commission  of  a 
crime,  whether  they  directly  commit  it,  or 
aid  and  abet  in  its  commission,  or  advise 
and  encourage  its  commission,  are  princi- 
pals. They  are,  of  course,  accomplices. 
Therefore  an  accomplice  is  one  who  may  be 
indicted  for  the  same  crime  as  that  charged 
against  the  person  on  trial,  and  therefore. 
If  he  cannot  be  charged  with  the  same  crime, 
he  Is  not  an  accomplice.  Here  Is  epitomiz- 
ed the  reasoning  of  such  cases  as  State  v. 
Dumam,  73  Minn.  150^  76  N.  W.  1127,  and 
the  fallacy  of  the  reasoning  must  be  obvi- 
ous. One  is  an  accomplice  in  a  crtme  be- 
cause of  tlie  part  that  he  has  taken  in  It, 
not  because  be  may  be  indicted  as  a  prin- 
cipal. The  latter  Is  a  mere  accidental  cir- 
cumstance, depending  upon  the  language  of 
the  statute,  and  in  no  way  affecting  the  true 
touchstone,  namely,  the  part  wblcb  the  €U^• 
complice  lias  taken  In  the  offense.  The  jn* 
dldal  declaration  that,  under  a  statute  sudi 
as  our  section  81' of  the  Penal  Code,  all  ac- 
complices may  be  Indicted  as  principals,  is 
perfectly  sound.  Bnt  the  attempted  reason- 
ing from  this  that  If  a  person  cannot  be  In- 
dicted as  a  principal,  he  is,  thereft>re,  not 
an  accomplice,  is  absolutely  fallacious.  To 
Illustrate:  In  the  present  condition  of  our 
law,  no  one  would  quwtlon  bnt  tbat  the 
man  who  Instigated  and  incited  a  murder 
and  the  man  who  actually  committed  the 
murder  were  both  accomplices  In  the  crime 
of  murder.  No  one  would  question,  more- 
over, but  tbat  both  could  be  indicted  as 
principals  in  the  crime  of  murder.  But  sup- 
pose that  to-morrow  the  Legislature,  as  it 
would  be  quite  competent  for  it  to  do.  should 
declare  that  where  a  man  had  incited  mur- 
der he  should  be  Indicted  only  for  subor- 
nation of  murder,  and  upon  conviction  be 
punished  by  death,  but  that  the  man  who 
committed  the  murder  under  such  Incite- 
ment should  be  dOarged  with  murder,  and 
upon  oonviction  should  be  punished  by  life 
imprisonment,  there  would  l>e  presented  a 
case  wtaer*  tha  law  dmonnced  as  dlfflorent 


crimes  the  different  acts  of  the  parties. 
Would  it  for  a  moment  be  said  that  they 
ceased  therefore  and  thereby  to  be  accom- 
plices in  the  crime  of  murder?  Or,  again, 
the  law  to-day  dedares  that  the  giver  of  a 
bribe  may  be  punished  for  the  giving;  that 
the  officer  who  receives  a  bribe  may  be  pun- 
ished for  the  receiving.  A.  offers  B.  a 
bribe,  and  by  this  means  advises  and  en- 
courages the  commission  of  a  crime.  B., 
in  turn,  consults  his  friend  C,  who  "advis- 
es and  encourages**  B.  to  accept  the  bribe. 

B.  returns  to  A.  and  agrees  to  A.'s  corrupt 
proposition,  and  A.  pays  the  bribe  money. 

C.  is  admittedly  an  accomplice.  He  has  ad- 
vised and  encouraged  B.  In  the  commission 
of  a  crime,  but  A.  has  done  precisely  the 
same' thing,  and  has  gone  even  further  than 
B.,  in  that  he  has  not  only  advised  and  en- 
couraged, but  has  become  a  party  to  the 
criminal  agreement  By  what  logic  or  rea- 
soning may  it  be  said  that  G.  Is  an  accom- 
plice and  A.  is  not?  Not  because  of  the  acci- 
dental circumstance,  if  such  drcumstance 
exist,  that  A.  can  be  charged  with  another 
crime  growing  out  of  the  same  acts.  ;iot  be- 
cause of  the  accidental  circumstance.  If  It 
exist,  tbat  A.  cannot  be  diarged  with  the 
same  crime,  as  B.,  for  these  are  purely  ac- 
cidental circumstances  and  are  not  of  the 
essence  of  the  consideration.  At  common 
law  the  accomplice  could  not  be  indicted  for 
the  same  crime,  yet  he  was  none  the  less  an 
accomplice.  The  declaration  that  one  it  an 
accomplice  if  he  can  be  Indicted  for  the 
same  crime  chaiged  against  the  defendant 
on  trial  is  perfectly  sound;  but  the  converse 
of  the  declaration,  namely,  that,  if  he  can- 
not be  Indicted  for  the  same  crime,  he  Is  not 
an  accomplice,  Is  the  merest  sophistry, 
which,  Ignoring  the  true  test  and  meaning  of 
the  word,  seeks  to  turn  shadow  Into  sub- 
stance. That  test  and  meaning,  as  we  have 
said,  are  expressed  In  section  81  of  the  Penal 
Code.  If  a  man  has  committed  a  crime,  if 
he  has  aided  and  abetted  in  Ito  commission, 
if  he  has  advised  or  encouraged  Ite  com- 
mission, he  is  an  acoompltoe  with  all  other 
partlclpes  crtmlnls. 

It  is,  of  course,  no  argument  to  say  that, 
where  the  law  has  denounced  as  separate 
crimes  the  separate  acte  of  the  parties 
as  bribe  giving  and  bribe  teklng,  to  hold 
the  parties  to  be  accomplices  would  make 
them  principals  In  one  crime  and  accom- 
plices in  another  "at  the  same  time  and 
through  the  same  overt  act"  This  Is  a 
frequent  occurrence  In  and  condition  of  the 
law.  The  law  may  and  oft  does  go  fnr^ 
ther  and  make  different  offenses  with  dlflw- 
ent  punishments  of  the  game  act  The  pros- 
ecution may  be  bad  for  any  of  the  crimes 
embraced  within  the  acta  committed.  But 
the  law  ezacte  only  a  alni^e  punlsbment,  and 
upon  conviction  or  acquittal  for  the  glroi 
acte  the  dtfendant  may  aucceasfully  plea4 
autrefois  convict  or  autrefois  acquit  against 
another  proeecntion  fw  the  mau  acta  nndar 
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a  difPerent  section  of  the  Oode.  Indeed, 
this  conditloD  of  the  law  1b  expressly  recog- 
nized In  section  6M  of  the  Penal  Code,  which 
declares  that  "an  act  or  omission  which  Is 
made  punishable  In  different  ways  by  differ- 
ent provisions  of  this  Code  may  be  punished 
onder  either  of  such  provisions,  but  In  no 
case  can  It  be  punished  under  more  than 
one;  an  acquittal  or  conviction  and  sentence 
under  either  one  bars  a  prosecution  for  the 
same  act  or  omission  under  any  other." 
And  as  spectflc  Illustrations,  subornation  of 
perjury  Is  declared  a  crime  punishable  by 
Imprisonment  In  the  state  prison  for  not  less 
than  one  nor  more  than  fourteen  years. 
Pen.  Oode,  ||  126,  127.  A  futile  effort  to  In- 
dnce  a  witness  to  commit  perjury  may  be 
punished  as  an  attempt  under  section  664 
of  the  Penal  Code,  when  upon  conviction  the 
defendant  could  be  sentenced  to  state  pris- 
on for  a  term  not  exceeding  seven  years. 
Yet  by  section  137  of  the  Penal  Code  the 
same  attempt  Is  declared  to  be  a  felony,  and 
by  section  18  of  the  Code  that  felony  could 
be  punished  only  by  a  term  of  Imprisonment 
not  exceeding  five  years.  Again,  extortion 
under  color  of  office  contains  all  the  ele- 
ments of  bribe  taking,  and  the  guilty  official 
may  be  Indicted  and  prosecuted  Indifferent- 
ly for  either  offense,  notwithstanding  that 
their  punishments  may  be  different.  Com. 
T.  Wilson,  80  Pa.  Super.  Ct.  26. 

While  onr  law  generally  does  not  seek  to 
admeasure  the  d^rees  of  guilt  between  prin- 
cipals, accessories,  and  accomplices.  It  is 
quite  competent  for  It  to  do  so,  and  In  the 
past  It  has  been  quite  common  for  It  to  do 
80.  If  A.  Instigates  B.,  O.,  D.,  and  E.  to 
Join  In  the  commission  of  a  murder,  B.  fur- 
nishing the  weapon,  O.  transporting  D.  and 
B.  to  the  scene  of  the  crime,  D.  holding  the 
victim  while  E.  Inflicts  the  fatal  blow,  the 
law  might  admeasure  tbelr  degrees  of  crlmr 
inallty,  define  their  offenses  separately,  and 
punlsb  them  accordingly.  If  it  did  not  do  so, 
all,  under  our  Code,  would  be  accomplices 
and  principals  alike  In  the  crime  of  murder. 
Would  they  be  any  the  less  accomplices, 
wonid  they  any  the  less  have  Instigated, 
aided,  abetted,  and  committed  the  crime  be- 
cause the  law  should  happen  to  mete  out  dif- 
ferent punishments  for  their  separate  acts 
of  participation,  as  it  actually  did  at  com- 
mon law? 

[71  Nor  yet  does  It  follow,  because  the 
particular  act  of  participation  of  an  accesso- 
ry or  accomplice  In  a  crime  has  been  de- 
nounced by  our  law  as  a  separate  crime, 
that  he  cannot  therefore  be  Indicted  as  a 
principal.  If  the  law  made  manifest  its  In- 
tent that  he  should  not  be  so  Indicted  as 
a  principal,  it  would  be  but  an  exception  to 
the  general  provision  of  section  31.  If  It  did 
not  make  manifest  this  Intent,  then  the  sit- 
uation presented  Is  that  contemplated  by 
section  664  of  the  Penal  Code,  where  the  act 
is  made  punishable  In  different  ways  by  dlf- 
fennt  proTlBl^Hu  of  the  Coda  BntiDelther 


case  the  accidental  drcnnistances  clearly  do 
not  affect  the  definition  of  an  accomplice. 
One  is  an  accomplice,  we  repeat,  because 
of  what  he  has  done,  and  not  becanse  of  the 
form  of  punishment  which  the  law  may  mete 
out  for  his  acts.  Wherever  the  If w  has  de- 
nounced as  a  separate  crime  the  particular 
act  of  participation  by  an  accessory  or  ac- 
complice, the  sole  logical  and  legal  effect  Is 
not  to  destroy  the  relationship  of  accom- 
plice, but  merely  to  effect  a  modification  of 
section  81  of  the  Penal  Code,  as  though  by 
an  express  proviso  It  should  read,  "All  per- 
sons concerned  In  the  commission  of  a 
crime,"  etc.,  "are  principals  In  any  crime  so 
committed,  provided  that  they  shall  not 
be  indicted  as  principals  In  any  case  where 
the  law  has  denounced  their  participation  as 
a  separate  crime  and  declared  that  they 
shall  be  prosecuted  exclusively  for  such  sep- 
arate crime."  But  this,  aa  we  have  said, 
does  not  and  cannot,  by  any  species  of  legal 
hermeneutlcs  or  legerdemain,  relieve  an  ac- 
complice of  his  cbaracter  of  accomplice.  It 
is  merely  prescribing  a  separate  punishment 
for  the  partlcnlar  act  of  one  who  Is  stlU  an 
accomplice. 

By  a  few  courts  which  have  regarded  the 
effort  to  Induce  a  witness  to  commit  perjury 
as  the  essence  of  the  crime  of  subornation, 
disregarding  as  negligible  the  success  of  the 
effort  resulting  In  a  corrupt  agreement  and 
in  the  commission  of  the  perjury  Itself,  It  is 
held  that  In  a  charge  of  subornation  the  per- 
jurer Is  not  an  accomplice  with  the  subor- 
ner. The  case  most  often  dted  and  here 
relied  upon  by  respondent  is  that  of  Stone  t. 
State,  118  Ga.  717.  46  8.  E.  630,  98  Am.  St. 
Rep.  145.  That  was  a  cha^  of  suborna- 
tion of  perjury;  the  perjury  having  been 
committed.  The  testimony  of  the  perjurer 
was  received.  It  was  contended  that  the 
perjurer  was  an  accomplice.  The  Supreme 
Court  of  Georgia  reasoned  that  while  "In 
perjury  and  subornation  of  perjury  the  act 
of  the  two  offenders  Is  concurrent,  parall^, 
and  closely  related  In  point  of  time  and  con- 
duct," still  there  was  "sufficient  inherent 
difference  between  the  two  to  warrant  the 
lawmaking  power  in  separating  the  act  In-  ' 
to  its  component  parts  and  making  that  of 
the  suborner  a  new  and  Independent  offense, 
punishable  with  greater  or  less  severity 
than  that  Inflicted  on  the  perjurer."  From 
thla  the  court  reasoned  that  "the  suborner  Is 
not,  under  our  law,  treated  as  the  accessory 
of  the  perjurer."  This  Is  "further  evident 
from  the  fact  that  they  are  punished  differ- 
ently, while  under  the  Code  accessories  be- 
fore the  fact  are  punishable  In  the  same 
way  as  principals."  The  next  step  in  the 
reasoning  is  sound.  It  Is  that  "If  not  acces- 
sories the  suborner  and  the  perjurer  are  not 
accomplices."  And  having  determined  to  its 
satisfaction  that  the  suborner  and  the  per- 
jurer were  not  accessories,  the  conclusion 
that  th^  were  not  accomplices  followed  ir- 
resistibly. The  court  would  have  made  a 
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more  plausible  preseatatlon  If  It  had  rea- 
soned solely  from  the  proposition  that  the 
sole  substantlTe  element  of  8abomatI<m  Is 
the  effort  and  attempt  to  procure  perjury, 
and  that  the  success  or  nonsnccess  of  the 
effort  Is  a  negligible  quantity,  and  that  It 
was  thus  like  the  crime  of  soliciting  a  bribe 
or  the  crime  of  offering  a  bribe.  But  to 
place  its  reasoning  upon  the  ground  that 
the  suborner  is  uot  an  accessory  of  the  per- 
jurer, so  that  If  the  trial  were  for  perjury 
the  suborner  would  not  be  considered  as  an 
accomplice,  does  violence  to  the  common  law 
and  to  the  decision  of  every  state  which  has 
made  the  common  law  the  basis  of  Its  Jnris- 
prudence.  The  accomplice  at  ooounon  law — 
the  accomplice  In  this  state — Is  one  who 
advises  and  encourages  the  commission  of 
a  crime.  How  can  It  be  said  that  the  very 
Instigator  of  the  crime — the  suborner — has 
not  advised  or  encouraged  it?  But  faulty  as 
we  believe  even  this  reasoning  would  have 
been,  because  we  conceive  the  corrupt  agree- 
ment to  be  of  the  essence  of  the  crime  of 
subornation,  though  not  of  attempt  to  sub- 
orn, it  would  BtUl  have  been  at  variance 
with  the  common-law  rule  and  the  rule  of 
isuch  well-considered  cases  as  People  v. 
Evans,  40  N.  Y.  5,  and  Commonwealth  v. 
Smith,  11  AUen  (Mass.)  243.  The  latter 
case  merits  quotation  at  length:  "The  crime 
of  subornation  of  perjury  Is  dearly  In  Its 
nature  that  of  an  accessory  before  the  fact 
to  the  perjury.  Both  perjury  and  suborna- 
tion are  felonies  under  our  statute,  being 
punishable  by  Imprisonment  In  the  state 
prison.  Gen,  Stats,  c.  168,  SS  1.  2,  8;  Id.,  a 
188,  S  1-  Whoever  procures  a  felony  to  be 
committed,  though  It  be  by  the  Intervention 
of  a  third  person,  is  an  accessory  before 
the  fact,  for  It  Is  not  necessary  that  there 
should  be  any  direct  communication  between 
the  accessory  and  the  principal.  Rex  v.  Coo- 
per, Q  C.  &  P.  635;  Foster's  Crown  Law, 
125;  2  Hawk.  c.  29,  SS  1.  10;  Earl  of  Som- 
erset's Case,  ctted  in  19  Howell's  State  Tri- 
als, 804.  And  the  accessory  la  a  felon, 
though  his  felony  is  different  in  kind  from 
that  of  the  principal.  Foster's  Crown  Law, 
348.  So  it  la  said  to  be  a  principle  In  law, 
whlcA  can  never  be  controverted,  that  he 
who  procures  a  felony  to  be  done  Is  a  felon. 
1  RusB.  on  Grimes,  32.  We  cannot  see  that 
the  an>lIcatlon  of  these  prindples  Is  chang< 
ed,  when  the  crime  of  the  accessory  before 
the  fact  is  made  by  statute  a  sutotantlve 
felony.  The  object  of  making  It  a  substan- 
tive felony  may  be  either  to  provide  a  dis- 
tinct or  milder  punishment  upon  conviction, 
•or  to  authorize  the  indictment  and  convic- 
tion of  the  accessory  where  the  principal 
has  not  been  convicted.  But  whether  the 
'Crime  Is  made  the  subject  of  separate  prose- 
cution and  punishment  or  is  to  be  included 
In  an  indictment  with  the  principal  offense 
will  not.  In  the  opinion  of  the  court,  change 
the  definition  of  It,  or  alter  the  facts  or  dr- 
^matanoes  In  which  the  eommiaslon  o£  it 


consists.  The  same  facts  to  be  averred  and 
proved  in  the  same  way  wlU  substantiate 
the  olrne  In  one  case  as  In  the  other. 
*  *  *  The  crime  of  subomatlon  of  per- 
jury would  consist  in  procuring  perjury  to 
be  committed,  directly  or  Indirectly,  as  much 
after  subomatlon  was  made  a  felony  as 
brfore." 

To  the  same  effect  Is  the  case  of  State  v. 
Fahey,  3  Pennewlll  (Del.)  594,  54  AU.  690; 
and  in  State  r.  Renswlck,  85  Minn.  18,  88 
N.  W.  22.  the  Supreme  Court  of  Minnesota, 
whlidi,  as  we  shall  see,  is  the  only  court 
that  announces  the  extreme  view  that  the 
briber  and  bribed  are  not  accomplices,  de- 
clares that  in  a  trial  for  subomatlon  of  per- 
jury the  mere  attempt  to  suborn  testified 
to  by  the  witness  does  not  make  him  an  ac- 
complice; but,  If  the  subornation  Itself  Is 
sought  to  be  established  by  the  testimony 
of  the  perjurer,  the  latter  Is  an  accomplice, 
and  his  evidence  must  be  corroborated. 

Wherever  the  commission  of  a  crime  in- 
volves the  co-operation  of  two  or  more 
people,  the  guilt  of  each  will  be  determined 
by  the  nature  of  that  co-operation.  When- 
ever the  co-operation  of  the  parties  is  a  cor- 
rupt co-operation,  then  always  those  agents 
are  accomidlcee,  evoa  as  at  common  law 
they  were  jwinc^Mls.  To  the  crime  of  se> 
ductlon  two  parties  are  necessary,  but  the 
co-<^ratlon  of  the  seduced  is  not  crlmlnaL 
She  Is  a  victim,  and  she  Is  not  therefore  an 
accomplice  of  the  seducer.  In  such  lesser 
offenses  as  laws  denouncing  the  »ale  of  lot- 
tery tickets  or  the  sale  of  liquor,  while  two 
are  necessary  to  the  transaction  and  to  the 
commission  of  the  crime,  the  law  reasons 
that  the  purchaser's  act  is  oitlrdy  innocent, 
and  be  will  not  be  regarded  as  an  accom- 
plice. In  cases  of  abortion,  wliere  the  law 
daionnosB  the  commission  of  an  abortion, 
some  cases  bold  that  the  consulting  pr^- 
nant  woman  la  not  an  accomplice.  These 
decisions  doubtless  arise  In  part  out  ot  a 
tenderness  for  the  sex  and  a  const  deration  oS 
the  extrane  temptations  by  which  a  woman 
so  situated  may  be  beset  Under  our  law  a 
woman  may  or  may  not  be  an  accomplice, 
depending  upon  her  part  In  the  transaction. 
Thus  she  may  consent  to  the  taking  of  tlie 
dmgs,  or  the  puformance  of  the  operatlim 
In  Ignorance  of  the  intmded  purpose.  She 
may,  Indeed,  be  coerced  Into  sobmlsdon,  in 
neither  of  which  cues  would  she  be  an  ac- 
complice. But  If  a  woman  volnntarily  so- 
licitB  the  performance  of  «uch  an  operation 
upon  herself,  and  to  that  extent  Induces  It, 
it  is  impossible  to  see  how  she  can  tall  to 
have  been  an  instigator  and  enconrager  of 
the  crim^  and  so  an  aeeonoillce.  Su<A  ta 
the  ruling  of  the  Ohio  Supreme  Court  In 
State  T.  McCoy.  62  Ohio  St.  157,  89  N.  B. 
316,  and  such  la  the  decision  of  this  state 
In  People  Josselyn,  89  OaL  898,  and  tlie 
recognition  of  the  relationship  of  in  accom- 
plice is  e^doiced  by  the  prorlsifms  of  tike 
Penal  Code,  which  in  aeetloo  1108  dadaies 
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that  Qpon  A  trial  "for  procnrlng  or  attempt- 
ing to  procure  an  abortion,  or  aiding  or  as- 
sisting therein,  the  defendant  cannot  be  con- 
victed upon  the  testimony  of  tlie  woman  up- 
on or  with  whom  the  offense  was  committed, 
unless  she  la  oorroborated  by  other  evi- 
dence." 

In  adultery  and  fornication,  where  the  will- 
ing consent  of  the  woman  is  proven  or  as- 
sumed, the  courtB  have  fonnd  no  difficulty 
in  declaring  her  to  be  an  accomplice  with 
the  man.  For  there,  dtfEering  from  abortion, 
no  considerations  of  the  temptation  of  the 
woman's  hard  lot  operate  to  soften  the  court's 
Tlews.  They  are  accomplices  the  one  with 
the  other  because  their  conduct  Is  corrupt 
and  each  has  mutually  aided  the  other  In 
the  commission  of  a  crime  to  which  the  cor- 
rupt participation  of  the  two  is  necessary. 
State  T.  Scott,  28  Or.  331,  42  Pac.  1;  Merrltt 
V.  State,  12  Tex.  App.  203;  Townser  v.  States 
58  Tex.  Cr.  B.  408,  126  S.  W.  672,  137  Am. 
St.  Bep.  976. 

[ty  "Bribery"  at  common  law,  as  defined  by 
Bishop  (1  Bishop,  New  Crlm.  Law,  85),  was 
"the  voluntary  giving  or  receiving  of  any- 
thing of  value  In  corrupt  payment  for  an  offi- 
cial act  done  or  to  be  done."  It  Is  the  uni- 
form role  of  decision,  not  only  of  the  common 
law  but  of  every  state  of  the  United  States, 
with  one  exception  hereinafter  to  be  consid- 
ered, that  the  giver  and  the  receiver  of  the 
bribe  are  principals  in  the  crime,  and  so  nec- 
essarily accomplices  of  each  other.  The  giv- 
ing and  the  receiving  are  reciprocal.  Bex  v. 
Vaughan,  4  Burr,  24&4;  Beglna  v.  Boyes,  1 
Best  ft  Smith,  811.  In  the  Vaughan  Case, 
supra,  says  Lord  Mansfield:  "Wherever  it  Is 
a  crime  to  take  It  Is  a  crime  to  give."  Vari- 
ous states  have  in  various  ways  denounced 
as  crimes  certain  phases,  elements,  and  trans- 
actions going  to  the  crime  of  bribery,  but 
stopping  short  of  Its  completion.  Thus,  in 
some  states  the  soliciting  of  a  bribe  without 
its  payment  is  a  crime.  Fen.  Code,  S  93.  In 
others  It  Is  not  In  some  states  the  offer 
to  pay  a  bribe  without  regard  to  Its  accept- 
ance Is  a  crime.  Pen.  Code,  S  93.  In  othera 
It  Is  not.  Manifestly  in  the  crimes  last  men- 
tioned, since  the  denounced  act  In  no  wise 
d^mids  upon  a  i^urallty  of  agents,  in  no 
wise  rests  upon  the  corrupt  assent,  agree- 
ment, or  procurement  of  another,  the  person 
approached  is  not  an  accomplice  of  the  ap- 
proacber.  But  whenever  a  crime  embraces 
the  corrupt,  guilty,  criminal  co-operation  of 
two  or  more  persons,  those  persons  always 
have  been  and  most  be  accomplices. 

[9]  This,  then,  is  the  true  test  and  mle: 
If  in  any  crime  the  participation  of  an  Indi- 
vidual has  been  criminally  comvt,  he  Is 
an  accomplice.  If  it  has  not  been  criminal^ 
■corrupt,'  he  la  not  an  accomplice  In  thMe 
cases  where  the  concurrent  act  or  co»opera- 
ti<m  of  two  iwople  is  necessary,  as  In  seduc- 
tion,, sometimes  Ui  abortion,  and  In  tlie  mtaior 
offenses  of  selling  llqnor,  lottery  tickets  or 
iunnfnl  drngB,  the  relatianahlp  of  acoompUce 


does  not  exist  because  the  co-operatlou  of  the 
other  party  is  not  denounced  by  the  law  as 
criminally  corrupt,  and,  as  matter  of  fact, 
need  not  be  criminally  corrupt.  Upon  the 
other  hand,  where  the  act  requires  the  co- 
operation of  two  persons,  and  their  co-opera- 
tion is  criminally  corrupt,  the  relationship 
of  accomplice  is  at  once  established,  as  in 
adultery  and  fornication,  in  duelling,  in 
agreeing  to  fight  a  dud,  in  illegal  rebatlug 
(U.  S.  V.  N.  Y.  a  B.  E.  Co.  [C.  0.]  146  Fed. 
298),  In  bribery,  and  In  all  forms  of  crim- 
inal agreement,  where  the  agreem^t  Itself 
constitutes  the  crime.  Conspiracies  are  typi- 
cal tnstancee  of  agreements  in  and  of  them- 
edves  constitnting  crimes.  All  the  conspira- 
tors are  principals  and,  of  course,  accom- 
plices. 

In  the  charge  against  this  defendant  of 
"agreeing  to  receive  a  bribe"  and  "receiving 
a  bribe,"  each  element,  the  agreeing  and  the 
receiving,  necessarily  contemplates  the  crim- 
inally corrupt  co-o[>eratlon  of  another  {elim- 
inating from  consideration,  of  course,  the 
feigned  accomplice).  To  this  proposition  the 
authorities  are  so  numerous  and  so  uniform 
that  one  is  rather  embarrassed  by  the  wealth 
than  by  the  dearth  of  them.  But  on  ttie 
question  of  accomplices  In  bribery  alone,  as 
sustaining  this  principle,  either  tacitly  or 
with  discussion,  may  be  cited  Newman  v. 
People,  23  Colo.  300,  47  Pac.  278; ,  People  v. 
Bissert,  71  App.  Div.  118,  75  N.  T.  Supp.  630, 
affirmed  172  N.  Y.  643,  65  N.  B.  1120;  People 
V.  Wlnant.  24  Misc.  Rep.  361,  53  N.  Y.  Supp. 
695;  People  v.  Acrltelli,  57  Misc.  Bep.  674, 
110  N.  Y.  Supp.  440;  State  v.  Callahan,  47 
La.  Ann.  444,  17  South.  60;  State  v.  Smalls, 
11  S.  C.  262;  State  v.  Homer,  1  Marv.  (Del.) 
504,  41  Atl.  139;  Murphy  v.  State,  124  Wis. 
635,  102  N.  W.  1087;  People  v.  McGarry,  136 
Mich.  316,  99  N.  W.  147;  People  T.  Fielding, 
36  App.  Div.  401,  55  N.  Y.  Supp.  530;  Ruffln 
V.  State.  36  Tex.  Cr.  R.  565,  38  S.  W.  169; 
O'Brien  v.  State,  6  Tex.  App.  666;  Birch  v. 
State  (Tex.  Cr.  App.)  106  8.  W.  844;  State 
V.  Carr,  28  Or.  389,  42  Pac  216;  Butt  t. 
State,  81  Ark.  173.  98  S.  W.  723,  118  Am. 
St  Rep.  42;  and  State  t.  Duff.  138  Am.  St 
Bep.  269,  note,  where  it  Is  aald:  "It  may 
be  stated  as  a  general  mle  that  a  person 
offering,  giving;  or  paying  a  bribe  is  an  ac- 
complice of  the  person  who  receives  It,  par- 
ticularly wherever  the  statutes  make  it  a 
crime  for  a  person  to  offer,  giv^  m  pay,  and 
a  crime  for  a  person  to  receive,  a  bribe." 

There  Is  but  one  court,  as  has  be»  inti- 
mated, which  baa  advanced  a  view  oa  this 
sabject  contrary  to  all  other  aathorltles  and 
decisions.  That  Is  the  Supreme  Court  of 
Minnesota,  in  ttie  case  of  State  t.  Domam, 
78  Minn.  160,  76  N.  W.  1127.  In  that  case 
the  defendant  was  Indicted  and  convicted  of 
the  crime  of  "asking"  for  a  bribe,  the  crime 
contemplated  in  our  state  by  sach  sections  as 
Penal  Code,  03  and  04.  He  had  solicited  the 
bribe  from  Richards  and  Halvorson,  witness- 
es In  the  caaa   Xbe  defttidanfa  demands 
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were  not  acceded  to;  the  bribe  numey  was 
not  paid.  Upon  appeal  It  was  coDtoided 
that  Richard  and  Halvorson  were  accom* 
pllcea.  The  Attorney  General  in  his  brief 
made  the  argument  that  follows:  "As  to  de- 
femdant's  contention  that  Richards  was  an 
accomplice^  it  seems  to  ns  that,  If  a  person 
from  whom  a  bribe  Is  asked  Is  an  accomplice 
when  he  refuses  to  give  It,  then  a  person 
who  Is  held  up  on  the  street  at  night  by  a 
highwayman  Is  an  accomplice.  In  both  cases 
the  person  robbed  and  the  person  solicited 
fnmlBh  subjects  upon  wbicb  the  crime  could 
be  committed;  but  that  does  not  make  them 
accomplices.  In  order  to  be  an  accomplice,  a 
person  must  be  a  crimioal.  He  must  do  a 
criminal  act  with  a  criminal  intent,  and 
the  person  who  Is  merdy  asked  for  a  bribe 
may  refuse  it  and  be  perfectly  Innocent  of 
any  offense."  The  position  of  the  Attorney 
General  was  perfectly  sound.  It  could  have 
been  adopted  by  the  court  with  absolute  se- 
curity. Rut  the  court  went  still  further  and, 
under  the  fallacious  formula  above  adverted 
to,  worked  out  the  proposition  that  If  the 
witness  could  not  have  been  Indicted  for  the 
offense  he  was  not  an  accomplice;  and  that, 
consequently,  if  the  law  has  denounced  the 
acts  of  participation  of  the  two  as  separate 
offenses,  "the  one  is  not  the  accomplice  of 
the  other."  How  utterly  mistaken  this  line 
of  argument  is,  we  think  has  been  abundant- 
ly shown.  We  have  already  pointed  out  how 
Uiis  same  court,  in  the  case  of  perjury  «nd 
subornation,  crimes  made  separate  and  dis- 
tinct by  the  Minnesdta  law,  has  beUl,  not- 
withstanding, that  tbib  testimony  of  the  per- 
jurer must  be  corroborated  In  a  diai^e 
against  the  suborner.  We  are  not  called  upon 
to  reconcile  the  Inconsistency  of  tbeae  deci- 
sions, and  it  is  sofflcient  to  point  out  that 
State  T.  Dnmam  Is  unique  In  the  history  of 
the  law. 

[It]  The  charge  against  this  d^ndant,  as 
we  have  seen.  Is  under  section  166  of  the 
Penal  Code.  It  Is  not  for  asking  or  solicit- 
ing a  bribe.  It  is  ftor  **affreetng"  to  receive 
and  "reoeMmg''  a  bribe.  The  agreement  nec- 
essarily carries  with  It  the  essential  concept 
of  a  criminal  and  corrupt  bargain.  There 
can  be  no  agreement  without  a  meeting  of 
minds,  and  a  meeting  of  minds  for  this  base 
bargain  Is  declared  to  be  a  crime.  There  is 
nothing  In  tbe  law  to  surest  even  that  In 
such  a  crime  the  two  parties  stand  In  any 
different  position  from  that  occupied  by  two 
who  agree  to  fight  a  duel.  In  such  an  agree- 
ment the  act  of  the  person  who  contracts  to 
pay  the  consideration  Is  admittedly  base, 
corrupt,  and  criminal.  Moreover,  his  con- 
duct Is  essential  to  the  very  existence  of  tbe 
crime  of  agreeing.  How  tbea  shall  it  be 
said  that  he  Is  not,  within  the  narrowest  or 
the  fullest  meanlim  of  tbe  law,  an  accomplice 
of  the  man  agreeing  to  take  the  bribeT  He 
Is  an  actual  participant  in  the  crime,  as  well , 
as  an  alder,  abettw,  adviser,  and  enconrager 
In  its  commission,  for  It  la  to  be  remembered 


that  In  tbe  case  at  bar  the  crime  Itself  Is 
the  i^reement  An  officer  may  solicit  bribes, 
may  ask  for  bribes,  may  advertise  his  will- 
ingness to  accept  bribes.  Bach  one  of  these 
acts  is  a  separate,  distinct,  and  recognized 
crime;  but  no  one  of  them  Is  the  crime  of 
agreeing  to  take  a  bribe,  which  ex  vi  ter- 
mini requires  tbe  guilty  co-operation  of  an- 
other. U.  S..T.  Deltrlch  (C.  C.)  126  Fed.  664. 
Moreover,  if,  as  we  have  seen,  by  all  of  the 
authorities,  saving  one,  when  tbe  bribery  is 
completed  the  payer  of  the  bribe  and  the 
recipient  of  the  bribe  are  reciprocally  ac- 
complices in  the  bribing,  it  cannot  success- 
fully be  argued  that  In  the  perfected  agree- 
ment for  the  accomplishment  of  this  crime 
the  same  two  persons  are  not  accomplices. 

With  tbe  law  thus  before  ns  we  are  in  a 
position  to  omslder  the  rulings  of  the  trial 
court 

Tbe  court  gave  tbe  following  instmctlon: 
"Where  two  or  more  persons  are  concerned 
In  the  commission  of  a  crime,  whether  they 
or  either  of  them  directly  commit  the  act 
constituting  the  offens^  or  aid  and  abet  in 
tbe  commission,  or,  not  being  present,  have 
advised  and  encouraged  In  its  commission, 
each  one  of  them  Is  an  accomplice  with  the 
other  in  any  crime  so  committed,  and  the 
final  test  of  the  question,  as  applied  to  a  wit 
necH  In  any  case,  Is:  Could  such  witness 
lawfully  be  indicted  with  the  defendant  for 
the  offense  on  trial?  If  so,  he  is  an  accom- 
plice within  the  meanli^  of  the  law.  If  not, 
be  Is  not,  and  the  man  who  gives  or  offers  a 
bribe  la  not  for  that  reason  an  accomplice 
of  tbe  one  who  receives  or  agrees  to  receive 
a  bribe."  The  opening  sentence  of  this  In- 
struction defines  an  ac<»mpllce  In  just  terms. 
But  when  It  proceeds  to  say  that  the  final 
test  as  applied  to  a  witness  In  any  case  Is: 
"Could  such  witness  lawfully  be  Indicted 
with  the  defendant  fbr  the  offense  on  trlalT* 
the  court  adopted  the  fallacious  reasoning 
of  the  Dumam  Case,  supra,  and  fell  into  er- 
ror— an  error  which  was  repeated  in  tbe 
closing  sentence  with,  "the  man  who  gives 
or  offers  a  bribe  is  not,  for  that  reason,  an 
accomplice  of  tbe  one  who  receives  or  agrees 
to  receive  a  bribe."  For,  as  Lord  Mansfield 
said,  "Wherever  It  Is  a  crime  to  take  it  is  a 
crime  to  give."  These  crimes  are  reciprocal 
and  mutually  interdependent  The  same  is 
true  of  an  agreement  to  receive  a  bribe. 

It  thus  being  established  tbat  Gallagher 
was  clearly  an  accomplice,  the  equally  impor- 
tant question  remains  whether  or  not  bis 
testimony  was  corroborated.  If  it  be  cor- 
roborated, up  to  the  requirements  of  the 
law,  it  might  be  argued  that  notwithstand- 
ing the  erroneous  instruction  above  quoted, 
the  Jury  determined  that  be  was  an  accom- 
plice, but  rendered  its  verdict  becan*  of  tbe 
corroborating  evidence.  Upon  this  It  Is  de- 
clared  by  respondent  that,  treating  Galla^iw^ 
as  an  accomplice,  his  evidence  was  anfflclent- 
ly  corroborated. 

[11]  The  coRoboratUm  of  an  nownpHci^ 
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testimony,  as  baa  been  said,  may  be  alight 
People  T.  Melrane.  89  Cal.  616;  People  t. 
Clougb.  78  Cal.  3S1.  But  It  must  In  and  of 
Itself,  and  Independent  of  tbe  testimony  of 
the  accomplice  tend  to  Inculpate  the  defend- 
ant  on  trial  with  the  commlaalon  of  the 
crime. 

[12]  But  no  part  of  the  testimony  which 
the  respondent  declares  effects  such  corrobo- 
ration Is  of  any  legal  effect  for  this  purpose. 
Thus  It  la  said  that  the  defendant's  act  "es- 
tablished primarily  by  Oailagher's  direct  tes- 
timony" tends  to  corroborate  Oallagher.  But 
this,  in  l^al  effect,  Is  but  the  untenable  dec- 
laration that  one  part  of  the  evidence  of  an 
accomplice  may  corroborate  another  part. 
"The  testimony  of  Independent  witnesses  as 
to  tbe  defendant's  votes  In  the  board  of  sn- 
pervlsors  on  the  bills  and  ordinances  in  re- 
lation to  tbe  overhead  trolley  system"  does 
no  more  than  to  show  bow  be  voted,  and 
affords  not  the  slightest  independent  evidence 
that  he  60  voted  under  a  corrupt  agreement 
.to  accept  a  brit>e  for  so  doing.  The  lihmunl- 
ty  contract  offered  In  evidence  did  no  more 
than  to  declare  that  immunity  would  be 
granted  for  any  and  all  crimes  which  Coffey 
as  a  supervisor  might  have  committed,  bui 
contained  no  reference  whatsoever  to  this 
or  any  particular  crime.  Tbe  tracing  of  a 
fund  from  the  United  Railways  into  tbe 
hands  of  Ruef  was  likewise  insufficient  This 
was  but  a  showing -of  the  possession  of  suf- 
ficient money  by  the  alleged  briber.  It  did 
not  tend  to  show  that  tbe  defendant  actually 
received  any  of  it  See  People  v.  Blssert, 
71  App.  Div.  118,  75  N.  T.  Supp.  630;  Id., 
172  N.  T.  648,  66  N.  B.  1120. 

Tbe  other  matters  of  evidence  alleged  as 
establishing  sufficient  corroboration  are  equal- 
ly without  substance.  It  is  unnecessary  to 
discuss  them  all.  But  in  exempliflcation,  aft- 
er Coffey  was  Indicted  for  the  present  crime, 
Gallagher  Interceded  on  his  behalf  with  tbe 
district  attorney,  and  sought  to  have  the  lat- 
ter abandon  the  prosecution.  This  Is  urged 
as  corroboration.  So  far  as  appears,  It  was 
an  unsolicited  act  and  could  not  have  tbe 
slightest  effect  as  showing,  from  an  Inde- 
pendent source,  that  Ooffey  either  corruptly 
agreed  to  take  a  bribe,  or  corruptly  received 
a  bribe.  The  latter  fact  the  reception  of 
the  bribe,  stands  equally  upon  the  uncorrobo- 
rated testimony  of  Oallagher. 

[1 3]  Moreover,  the  money  was  received  aft- 
er the  franchises  were  granted,  and  it  Is 
well  established  that  however  atrocious  in 
good  morals  the  reception  of  a  present  after 
the  act  may  be.  the  acceptance  of  a  gift  with- 
out corrupt  prior  understanding  is  not  brib- 
ery. 2  Wharton's  Grim.  Law  (10th  Bd.)  S 
1858;  State  v.  BUls,  83  N.  J.  Law,  102,  97 
Am.  Dec.  707;  Walsh  t.  People,  66  lU.  58. 
16  Am.  Bep.  569. 

It  follows  herefrom  that  the  testimony  of 
Gallagher  la  corroboiatod  in  no  respect  re- 


quired by  the  law,  and  for  the  reasons  given 
the  Judgment  and  orders  appealed  from  ue 
reversed,  and  tbe  cause  is  remanded. 

We  concur:  BEATTY,  C  J.;  SHAW.  J.; 
MELTIN,  J.;  LOBIOAN,  J.;  SLOSS,  J. 


UABTZ  T.  AUEBIOAN  BBAN  GOLD  GO. 

(Sac.  1,902.) 
(Supreme  Court  of  Calif oniia.   Dec.  13,  1911.) 

1.  JUDOUBNT    (I  155*)— VAOATIN&— GhOUNDB 

—Mistake  and  Inadvebtence. 

The  nodce  of  a  motion  to  set  aside  a  de- 
fault Judgment  for  plaintiff  stated  specifically 
that  it  waa  "upon  uie  ground  that  said  Judg- 
ment was  entered  by  mistake  and  inaavert- 
ence,"  and  stated  immediately  thereafter  that 
"do  service  has  ever  been  made  upon  the  de- 
fendant corporation  herein."  A  sufficient  affi- 
davit of  merits  accompanied  the  notice.  HeU; 
that  tbe  motion  was  one  for  relief  from  the 
Judgment  under  C^de  Civ.  Proc.  S  473,  upon 
the  ground  of  inadvertence  and  mistake,  and 
not  one  to  vacate  for  want  of  Jurisdiction  of 
the  person. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  30B,  807;  Dec.  Dig.  {  165.*] 

2.  JuDOUENT  (f  169*)— Default  JuDOHBinv> 
Vacating — Inadvebtence  and  Mistake. 

An  affidavit,  served  with  notice  of  motion 
to  vacate  a  default  judgment  for  plaintiff 
against  defendant  corporation,  showing  that 
none  of  the  officers  of  the  cori>oTation  knew  of 
the  institution  of  the  salt  until  after  the  de- 
fault judgment  was  entered,  and  that  the  per- 
son served  was  not  an  agent  of  the  corpora- 
tion, authorized  the  vacation-  of  the  Ju^ment 
upon  the  ground  of  inadvertence  and  mistake, 
pursuant  to  Code  Civ.  Proc.  $  478. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Ceut  Dig.  SS  312,  313;  Dec  Dig.  S  159.*} 

8.  JcnauENi  (8  147" )— Default  Judoubnt— 
Vacatinq— Inadvebtence  and  Mistake. 
Defendant  may  waive  an  objection  to  a 

default  judgment  that  he  was  not  personally 

served,  and  yet  have  it  vacated  on  the  ground 

of  mistake  and  inadvertence. 
[Ed.  Note.— For  other  cases,  see  Judgment 

Cent  Dig.  i  267;  Dec.  Dig.  |  147.*] 

Department  L  Appeal  from  Superior 
Court  Placer  County ;  J.  A  Prewett»  Judge. 

Acttott  by  G  B.  Martz,  admlniatrator  of 
Elmer  W.  Marts,  deceased,  against  the 
American  Bran  Gold  Ctmipany.  From  an  cx- 
der  letting  aalde  a  default  Judgment  for 
plaintiff,  he  appeals.  Affirmed. 

A.  K.  Robinson,  James  D.  Meredith,  and 
J,  B.  Landls,  for  appellant  Ben  P.  Tabor 
and  C.  H.  Wilson,  for  respondent 

ANGBLLOTTI.  J.  This  Ifl  an  appeal  by 
plaintiff  from  an  order  setting  aside  and  va- 
cating the  default  of  the  defendant  and  the 
judgment  in  plalntifTs  fhvor  entered  thereon. 

The  action  was  one  for  damages  In  tbe 
sum  of  $25,000  for  tbe  death  of  plaintiff's 
Intestate,  alleged  to  have  toeem  caused  by 
the  wrongful  neglect  of  the  defendant  The 
only  attempted  service  of  summons  in  said 
action  was  tm  August  28,  1909,  and  conaistod 


*Wu  ottar  oases  sm  sain*  toplo  and  aMttton  NUHBBK  in  Dm.  Dig.  h  Am.  DIfr  Ksf  Mo.  Bsrlas  *  R«p'r  Indexes 


Digitized  by 


Google 


910 


119  PACIFIC 


REPOETEB 


(Cat. 


of  tbe  delivery  of  a  copy  of  the  complaint 
and  summons  to  one  W.  S.  Fletcher,  In  Plac- 
er county;  said  dellrery  l>eing  made  to  blm 
as  "the  managing  agent  of  said  corpora- 
tloD."  On  May  3,  1910,  the  default  of  the 
defraidant  was  entered,  and  on  May  9,  1910, 
judgm^t  was  entered  in  faror  of  plaintiff 
for  the  relief  demanded  In  the  complaint — 
(25,000  and  costs  of  suit.  Execution  was 
thereupon  Issued  and  levied  upon  propert7 
of  defendant.  The  principal  place  of  bust- 
ness  of  defendant  corporation  was  at  Long 
Beach,  Los  Angeles  county,  where  both  the 
president  and  secretary  raided.  Such  cor- 
poration had  been  engaged  In  the  business 
of  mining  In  Placer  county,  and  it  was  the 
theory  of  plaintiff  that  It  was  so  engaged 
at  the  time  of  the  attempted  service  of  sum- 
mons, and  that  said  W.  S.  Fletcha  was  then 
its  managing  a^ent  In  that  county. 

On  May  28,  1910,  defendant  served  upon 
plaintiff's  attorneys  and  filed  a  notice  of 
motion  to  set  aside  the  default  and  Judg- 
ment, "upon  the  ground  that  said  judgmmt 
was  entered  by  mistake  and  by  inadvertence; 
that  no  service  has  ever  been  made  upon 
the  defendant  corporation  herein,"  The  no- 
tice stated  that  the  motion  would  be  based 
upon  the  affidavits  of  J.  F.  Thompson  and  J. 
W.  Delker,  copies  of  which  were  served 
therewith,  and  upon  the  records  and  flies  In 
the  case.  The  affidavit  of  Mr.  Thompson 
contained  tbe  matters  essential  to  an  affida- 
vit of  merits.  In  such  affidavit  he  further 
declared  that  W.  8.  Fletcher,  upon  whom 
the  summons  was  served,  was  not  at  any 
time  since  April  5,  1909,  connected  with  de- 
fendant corporation,  either  as  agent,  officer, 
employ^  or  stockholder;  and,  further,  that 
Fletcher  did  not  report  to  the  officers  of  de- 
fendant that  he  had  beof  served  with  snm- 
mons.  He  farther  declared  that  no  process 
had  ever  beoi  served  on  any  officer  or  agent 
of  the  company,  and  "that  affiant  did  not 
know,  and  that  none  of  the  aUcen  of  said 
avoidant  corporation  knew,  of  the  Institu- 
tion of  this  suit  until  long  after  Jndgment 
was  midered  therein  and  an  execution  issu- 
ed and  levied  founded  npon  said  Judgmrat" 
The  affidavit  at  J.  W.  Dtiker,  the  secretary 
of  defendant,  contained  similar  allegaOons 
as  to  Fletcher,  and  lade  of  knowledge,  prior 
to  May  18,  1910,  of  tbe  institntlin  or  pend- 
ai<^  of  the  action.  There  was  never  any 
denial,  either  in  any  affidavit  presented  by 
plaintur  or  otherwise,  of  any  of  the  state- 
ments contained  In  these  affidavits,  e»:^ 
thoae  In  regard  to  tbe  status  of  Fletchw  as 
manegtaig  agent  of  the  company.  On  Hay 
3fi,  1910,  another  notice  of  motion  to  vacate 
the  default  and  Judgment,  to  be  based  on 
the  same  affidavits,  records,  etc.,  was  swred; 
the  exclusive  ground  stated  therein  being 
want  of  Jurisdiction  of  def^idant,  Amt  the 
reason  that  there  bad  been  no  service  of 
process  therein. 

Tbe  motions  so  noticed  were  heard  togeth- 


er; the  affidavits  hereinbefore  referred  to 
and  numerous  other  affidavits,  together  with 
the  files  and  records  of  the  cause,  being  re- 
ceived in  evidence  on  such  hearing.  The 
question  of  fact  as  to  which  the  principal 
controversy  existed  on  such  hearing  was 
whether  Fletcher  was,  at  the  time  of  the 
attempted  service  of  summons,  the  "manag- 
ing agent  of  defendant,"  within  the  mean- 
ing of  those  words  as  used  In  subdivision  1, 
I  411,  of  the  Code  of  Civil  Procedure,  pro- 
viding that  service  of  summons  on  a  corpora- 
tion formed  under  the  laws  of  this  state 
must  be  had  by  delivering  a  copy  thereof  *to 
the  president  or  other  head  of  the  corpora- 
tion, secretary,  cashier,  or  managing  agent 
thereof."  Upon  this. issue  there  was  a  sub- 
stantial conflict  in  the  evidence,  and  the  trial 
court  expressly  found  In  its  order  vacating 
the  Judgmeat  and  default  that  Fletcher,  at 
the  time  of  such  service,  "was  not,  nor  had 
he  been  for  more  than  three  months,  the 
agent,  managing  agent,  employ^,  servant, 
officer,  or  stockholder  of  tbe  defendant  cor-' 
poratlon."  It  was,  however,  contended  by 
plaintiff,  npon  the  authority  of  Security,  etc., 
Co.  V.  Boston,  etc.,  Co.,  126  CaL  418,  S8  Pac. 
941,  59  Pac.  296,  that  defoidant  had  waived 
tlie  want  of  service  of  summons  by  uniting 
with  Its  motion  for  the  vacating  of  the  de- 
fault and  Judgment  on  tbe  ground  of  want 
of  service,  an  appIlcatI(Hi  for  relief  on  the 
ground  of  mistake  and  inadvertence,  under 
section  473  of  tbe  Code  of  ClvU  Procedure. 
It  was  further  claimed  that  it  tiad  waived 
such  want  of  service  by  applying  to  and  ob- 
taining from  the  cdurt  two  orders  shorten- 
ing the  time  that  must  elapse  between  the 
service  of  tbe  notices  of  motion  to  vacate  and 
the  hearing  thereon.  The  trial  court,  while 
apparently  treating  the  motion  as  one  based 
solely  on  the  ground  of  want  of  service  of 
process,  expressly  found  In  Its  order  **that 
said  corporation  defendant  had  no  knowledge 
of  tbe  pmdlng  of  said  action,  nor  of  the  en- 
try of  said  defanlt,  nor  of  any  of  the  pro- 
ceedings in  said  action,  until  after  the  issu- 
ance of  execution  herein" — a  conclusion  at>- 
Bolutely  required  by  tbe  undisputed  evidence 
If  Fletcher  was  not  the  "managing  agent"  of 
the  d^endant;  and  it  must  be  assumed,  in 
view  of  the  conflict  of  evldaoe  on  tbe  lattw 
point,  and  the  express  finding  of  the  trial 
coort  thereon,  that  he  was  not  socih  manag- 
ing agent  Tbe  court,  concluding  "that  the 
defendant  corptmitlon  was  nevo^  served  with 
summons  herein,  and  is  entitled  to  have  the 
default  set  aside  and  the  said  Judgmoit  va- 
cated," decreed  *ibat  the  default  enteied 
herein  be  and  Is  hereby  set  aside,  and  that 
the  Judgment  entered  herein  on  the  9tb  day 
of  May,  1810^  be  and  tbe  same  Is  herc^  ts- 
cated,  annulled  and  set  aside,"  wiOi  leave  to 
deftodant  to  plead  to  tlie  complaint  wltbtai  ' 
SO  days. 

[1]  We  do  not  de«n  It  necessary  to  consid- 
er the  qaestbai  whether  defendant,  by  tbe- 
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luugitage  of  its  first  notice  of  motion,  uud 
Its  application  for  and  taking  of  two  ord^ 
shortening  ttte  time  tlut  mast  elapse  between 
the  Berrlce  of  Its  notices  of  motion  and  tbe 
hearing  tliereon,  waived  the  objection  of 
want  of  Jurisdiction  of  its  person.  Regard- 
less of  that  matter,  we  are  satisfied  tliat  the 
first  motion  should  be  considered  as  one  by 
d^endant  for  relief,  under  section  478  of 
the  Code  of  Civil  Procedure,  from  a  Judg- 
ment taken  against  it  through  Its  mistake 
and  inadvertence,  even  if  it  could  be  consid- 
ered as  also  being  a  motion  to  set  aside  the 
JudgmKit  for  want  of  Jurisdiction  of  the 
person.  It  Is  to  be  observed  that  the  notice 
of  this  motion  does  not  In  terms  specify  want 
of  snch  Jurisdiction  as  a  ground  of  the  mo- 
tion. It  does  In  terma  specify  tliat  the  mo< 
tlon  will  be  "upon  the  ground  that  said  Judg* 
ment  was  entered  by  mistake  and  by  inad- 
vertence," following  this  immediately  with 
the  statement  **that  no  service  has  ever  been 
made  upon  the  defendant  corporation  here- 
liu"  A  sufficient  affidavit  of  merits  accom- 
panied the  notice,  a  thing  not  essential  to  an 
attack  for  want  of  Jurisdiction. 

[2,H  The  affidavits  served,  by  copy,  with 
the  notice,  stated  facts  sufficioit  to  warrant 
the  granting  of  the  relief  asked  because  of 
the  excusable  mistake  and  Inadvertence  of 
the  defendant,  for  surely,  even  if  the  objec- 
tion of  want  of  Jurisdiction  by  reason  of 
want  of  legal  service  of  the  summons  was 
waived  by  a  voluntary  api>earance  after  Judg- 
ment, the  fact  tliat  none  of  the  officers  of 
the  corporation  had  any  knowledge  of  the 
institution  of  the  action  until  after  the  Judg- 
ment liad  been  entered  Is  a  sufficient  basis 
for  a  conclusion  that  the  Judgment  was  taken 
against  the  defendant  through  Its  excusable 
mistake  and  inadvertence.  Bat  it  is  need- 
less to  discuss  this  particular  question  fur- 
ther, for  plaintlfrs  contention  that  defend- 
ant waived  the  objection  of  want  of  service 
is  based  principally  upon  its  further  conten- 
tion that  defendant's  motion  was.  In  part, 
one  for  relief,  under  section  478  of  the  Code 
of  Civil  Procedure,  on  the'ground  of  mistake 
and  Inadvertence.  It  is  not  to  be  doubted, 
of  course,  tliat  a  defendant  may  waive  such 
an  objection  and  still  have  relief  under  the 
section  last  referred  to. 

So  considering  the  motion,  it  is  obvious 
that  the  order  vacating  the  Jndgm«it  and 
default  was  correct  Assuming  that  there 
was  a  waiver  of  the  want  of  Jurisdiction  of 
the  person  of  defendant  by  reason  of  its 
voluntary  appearance  after  Judgment,  there 
was,  according  to  findings  of  the  trial  court, 
sufficiently  sustained  by  the  evidence,  no 
actual  service  of  summons  upon  any  officer 
or  agent  of  defendant,  and,  according  to  an- 
otSier  finding  of  the  trial  court,  sustained  by 
undisputed  evidence,  if  Fletcher  was  not  the 
managing  agent  of  defendant  (as  la  estab- 
llslied  by  the  tanaex  findings),  no  octnal 


knowledge  on  the  part  of  said  defendant  of 
the  pendency  of  the  action.  Such  a  state  of 
facts  manifestly  required  that  the  motion 
for  relief  under  section  473  should  be  grant- 
ed, in  order  that  defendant  might  have  an 
opportunity  to  be  heard  upon  the  merits.  So 
that,  whatever  may  have  been  the  exact  rea- 
son for  the  action  of  the  trial  court,  its  or- 
der that  the  Judgmoit  and  default  be  vacat- 
ed was  one  that  It  was  bound  to  mak^ln 
view  of  the  facts  fonnd. 
The  order  appealed  from  Is  afflimed. 

We  coiuiir:   8HAW,  J.;  8L0SS,  J. 


80HBR  T.  CABANISS,  Superior  Judge. 
(S.  F.  5,850.) 
(Buprema  Court  of  California.  Dec.  13,  1911.) 

1.  Rscoans  (|  18*)  —  DEsraoTEn  BBooan  — 
Pboceedinos  —  Petition  —  Sufficienot  — 
"Chabacteb." 

Under  the  McBnemey  act  (St  1906  [Ex. 
Bess.]  p.  76).  providing  for  an  action  to  es- 
tablish title  la  case  of  loss  of  records,  and 
providing,  in  section  5.  that  an  affidavit  of 
plaintiff,  fully  and  explicitly  setting  forth  the 
character  of  bis  estate,  rl^ht,  title,  and  interest 
or  claim  in  and  poBsession  of  the  property, 
shall  be  filed  with  the  complaint,  an  amoavu:, 
allee^ng  simple  possession  without  describing 
its  character,  was  suffident  to  give  the  court 
jurisdictiou  to  decide  the  action;  the  word 
''character"  having  no  reference  to  possession. 

[EkL  Note.— For  other  cases,  see  Records^ 
Dec  Dig.  I  la* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  2.  pp.  1061-106a] 

2.  REcoans  (i  18*)  —  DKSTBonen  Reoobd  — 
Pbocebdih  08— Petition— SumoiENOT. 

In  an  action  to  establish  title  under  the- 
McEaemey  act  (St  1906  [Ex.  Sees.]  p.  78),  an 
affidavit,  alleging  complainant's  Interest  and 
poasesaioD,  and  showing  who  were  her  grantors 
and  under  what  decree  she  became  entitled 
to  possession,  is  sufficient  under  section  6,  pro- 
viding for  the  filing  of  an  affidavit  fully  setting 
forth  the  character  of  the  claimant  s  estate 
and  possession  of  the  (property,  during  what 
period  the  same  has  existed,  am  from  whom 
obtained. 

[Ed.  Note.— For  other  cases,  see  Records, 

Dec  Dig.  {  ia»] 

In  Bank.  Petition  by  Adele  Paturel  Sober 
for  writ  of  mandate  against  George  H.  Ca- 
banlss,  as  Judge  of  the  Superior  Court,  In 
and  for  the  City  and  County  of  Sen  Fran- 
cisco. From  a  Judgment  sustaining  a  de- 
murrer, petitioner  appeals.  Demnrrer  over- 
ruled, and  writ  issued. 

J.  U  Kennedy,  for  petitioner.  Robert  B. 
Borland  and  Hardli«  &  Monroe,  for  respond- 
ent. 

UBLTIN,  J.  Petitioner  seeks  a  writ  of 
mandate  to  compel  respondent,  who  is  a 
Judge  of  the  superior  court,  to  proceed  with 
the  trial  of  an  action  to  quiet  title  brought 
under  the  so-called  "Mclhieniey  Act"  Re- 
spondent demurred  to  the  petiticm,  and  as 
the  QOflBtlcm  involved  la  vanij  tma  of  law  wtt 
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mar  dispose  of  tlie  whole  matter  b7  the 
ruling  on  tbis  i3emurrer. 

[1]  Petitioner  commenced,  In  the  superior 
court  of  the  dty  and  county  of  San  Fran- 
cisco, an  action  In  rem  to  establish  her  title 
to  certain  parcels  of  land.  All  the  necessary 
steps  were  taken,  summons  was  published 
pursuant  to  order  of  court,  and  the  cause 
was  set  for  trial.  Respondent  refused  to 
proceed  with  the  hearing  of  the  cause,  on 
the  ground  that  the  affidavit  accompanying 
the  complaint  was  Insufficient  td  give  the 
superior  court  Jurisdiction  of  the  action.  In 
our  examination  of  the  questions  arising  out 
of  the  court's  action  in  this  regard.  It  will 
be  necessary  to  scrutinize  some  of  the  provi- 
sions of  the  McEnemey  act  Stats.  1906 
(Extra  Session)  p.  78.  Section  1  of  that  act 
provides  that  In  case  of  the  loss  or  destruc- 
tion of  public  records  by  flood,  fire,  or  earth- 
quake, an  action,  such  as  petitioner  sought 
to  inaugurate,  may  be  maintained  by  "any 
person  who  claims  an  estate  of  inheritance 
or  for  life  in,  and  who  is  by  himself  or  his 
tenant,  or  other  person,  holding  under  him, 
in  the  actual  and  peaceable  possession  of 
any  real  property."  Section  2  prfficrlbes  the 
manner  of  commencing  the  action,  which 
must  be  by  filing  a  "verlfled  complaint," 
containing,  among  other  things,  "a  statement 
of  the  facts  enumerated  In  section  one'"  of 
the  act,  "a  particular  description  of  such 
real  property  and  a  specification  of  the  es- 
tate, title  or  Interest  of  the  plalntlCF  there- 
in." Section  6  provides  for  filing  with  the 
complaint  an  affidavit  of  the  plaintiff,  fully 
and  explicitly  "setting  forth  and  showing" 
certain  things ;  among  them  being  "the  char- 
acter of  his  estate,  right,  title,  interest  or 
claim  in,  and  poesession  of  the  property, 
during  what  period  the  same  has  existed  and 
from  whom  obtained."  Section  15  of  said 
act  Is  as  follows:  "An  executor,  administra- 
tor or  guardian,  or  other  person  holding  the 
possession  of  property  in  the  right  of  an- 
other, may  maintain,  as  plaintiff,  and  may 
annar  and  dtfend  in  the  action  herein  ino- 
vlded  for." 

In  her  verified  complaint,  plain  tifC  men- 
tioned and  described,  by  metes  and  bounds, 
fire  parcels  ol  land  In  the  dt;  and  county 
of  Ban  Francisco.  Respecting  three  of  these 
parcels,  she  alleged  that  she  was  "by  her- 
self In  tbe  actual  and  peaceable  possession 
oT'  them,  and  "daimed  an  estate  of  In- 
heritance In"  them.  She  alleged  similar  es- 
tate of  inheritance  In  tbe  other  lots,  and 
averred  that  she  was  "by  ber  tenants  hold- 
ing nnder  her  In  the  actual  and  peaceable  pos- 
session of"  tbem.  Her  affidavit  contained  the 
following  statement:  "That  the  character  of 
ber  estate,  right,  title,  interest,  and  claim 
In  and  possession  of  all  those  portions  of 
the  real  property  described  in  the  complaint 
herein,  and  therein  designated  'Parcel  One,' 
'Parcel  Two/  and  'Parcel  Three,'  is  a  fee 
simple  alwolnte."  Beq^ectlnc  tbe  first  panel 
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the  affidavit  seta  fortb  the  fact  that  It  was 
obtained  by  grant,  bargain,  and  sale  deed  to 
herself  and  husband  of  equal  undivided 
shares,  on  April  9. 1900,  followed  by  her  hus- 
band's gift  deed  to  her,  July  29, 1900.  Then 
occurs  tbe  statement  that  "said  estates, 
rights,  titles,  interests,  and  claims  In  and 
possession  of  said  property  *  •  •  has 
existed  since  tbe  dates  of  said  two  deeds." 
As  to  parcel  2,  it  is  averred  "tliat  said  es* 
tate,"  etc.,  "and  possession  of  said  property 
*  *  *  has  existed  since  the  21st  day  of 
April.  A.  D.  1908:"  This  is  followed  by  a 
recital  that  said  Interests  and  possession 
were  obtained  by  a  grant,  bargain,  and  sale 
deed  of  that  date  from  a  certain  named 
grantor,  followed,  July  7,  1903,  by  deed  of 
gift  from  her  husband.  There  Is  a  later  al* 
legation  that  her  possession  had  existed  since 
tbe  dates  of  tbe  two  deeds  aforesaid.  Of 
parcel  3,  the  affidavit  alleges  the  distribution 
to  plaintiff  of  a  one-fourtb  interest  from 
ber  mother's  estate  on  a  spedfled  date,  and 
the  obtaining  of  the  remaining  Interests  In 
fee  simple  by  obtain  deeds,  giving  the  dates 
thereof,  and  contains  the  statement  that 
"said  estates,  rights,  titles.  Interests,  and 
claims  in  and  possession  of  said  real  prop- 
erty, designated  'Parcel  Three,'  have  existed 
since  the  delivery  of  said  deed  from  Gustave 
Paturel,  the  dates  of  said  two  deeds  from 
Alexis  Paturel  and  Smile  Paturel,  end  of 
said  decree  of  dlstrlbutloD."  Of  parcels  4 
and  5,  tbe  affidavit  contains  the  statement 
that  plalntifC  obtained  an  undivided  one< 
fourth  Interest  In  each  from  the  estate  of 
her  mother  by  a  certain  decree  of  distribu- 
tion, giving  tbe  date,  and  regarding  each 
parcel  she  alleges  that  "said  ratate,  right, 
title,  interest,  and  claim  In  and  possession 
of  said  real  property  •  •  •  has  existed 
since  the  said  date  of  said  decree  of  distri- 
bution." 

Respondent  contends  Oiat  fba  affidavit  In 
a  case  of  this  kind  must  contain  all  the 
facts  required  by  section  6  of  tiie  M<^em^ 
act,  and  that  plalntUTs  afOdavlt  does  not 
comp^  with  the  statute,  In  that  It  does  nxA 
set  forth  the  dtaracta  of  Mrs.  Soher'a  po»> 
session  of  tbe  property.  We  do  not  think 
section  5  of  the  act  requires  Qie  affidavit  to 
show  tbe  "character"  of  the  possession  of 
the  plaintiff.  Tbe  requirement  Is  that  tliere 
shall  be  an  affidavit  filed,  "setting  forth  and 
showing"  certain  things,  among  which  Is 
"the  character  of  his  estate,  right,  title,  In- 
terest, or  claim  In,  and  possession  of  tbe 
property."  The  reasonable  construction  oi 
this  appears  to  us  to  be  that  the  word  "dtuir- 
acter"  has  no  reference  to  the  word  "pos- 
session," and  that  the  only  requirem^t  as 
to  possession  Is  that  tbe  affidavit  shall  show 
po^esslon.  This,  we  think,  is  suffidently 
done  by  the  affidavit  before  us  to  answer 
all  objections  on  tbe  ground  of  want  of  Jo- 
rlsdicUon. 

[2]  It  Is  asserted  that  plaintiff  dU  not  al> 
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lege  from  whom  ihe  obtained  possession. 
Her  affidavit  showed  her  interest  In  parcels 
1.  2,  and  3,  to  be  fee  simple  absolute.  Of 
parcels  4  and  5,  she  showed  by  her  affldavlt 
an  imdlvlded  one-fonrth  Interest  in  each  of 
theiQ,  derived  from  her  mother's  estate,  and 
alleged  possession  from  the  date  of  the  de- 
cree of  distribution  of  March  20. 1905.  Here 
was  certainly  no  ambiguity.  In  setting  forth 
her  Interest  In  the  two  first-named  parcels, 
she  described  In  each  Instance  her  deeds, 
with  their  dates  and  the  places,  books,  and 
pages  of  their  recordation,  and  alleged  that 
her  possession  had  existed  since  their  dates; 
and  with  reference  to  parcel  3  she  followed  the 
same  plan,  except  the  decree  of  distribution 
was  Included  with  the  deeds  in  the  averment 
of  the  date  of  her  possession.  At  most,  her 
failure  to  name  the  one  of  her  grantors  who 
actually  placed  her  In  possession  and  the  ex- 
act date  of  such  possession  is  an  ambiguity 
which  cannot  be  reached  in  this  proceeding. 
At  any  rate,  regarding  these  three  parcels, 
she  stated  a  title  in  fee  which  gave  her  the 
right  to  possession  following  the  deed  of 
latest  date,  and  she  averred  iwssesslon  from 
a  time  not  later  than  the  completion  of  her 
title  in  fee  simple  absolute.  This  was  a 
sufficient  compliance  with  the  statute,  which 
Is  "designed  for  the  benefit  of  the  defendants 
in  enabling  them,  by  verifying  plaintiffs 
claim,  to  prevent  frand  and  safeguard  their 
rights."  Potrero  Nnevo  Land  Co.  v.  All  Per- 
sons, etc.,  158  Ca).  736,  112  Pac.  303. 

It  follows  that  the  demurrer  of  respond- 
ent to  the  petition  herein  should  be  over- 
ruled and  a  writ  of  mandate  iasae  as  pray- 
ed for,  and  it  la  so  ordered. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J,;  HENSHAW,  J.;  SLOSS,  J.;  LOBI- 
GAN,  J. 


ABNOLD  V.  CALIFORNIA  STANDARD 
PORTLAND  CEMENT  CO. 
(L.  A  2,773.) 
(Supreme  Court  of  California.  Dec  IS,  1011.) 

1,  BviDENCK  (I  472*)— Opikion'Btidencb. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy€  by  an  explosion  of  dynamite,  the  em- 
ployer relied  on  contributory  negligence,  ques- 
tions asked  the  employ^  as  to  whether,  when 
he  appUed  the  battery  for  the  discharge  of 
sevem  blasts  of  dynamite,  he  exercised  the 
ordinary  precaation  were  objectionable  as  call- 
ing for  the  opinion  of  the  employe  on  the 
merits  of  the  defense,  which  the  Jury  must 
determine. 

[Ed.  Note.— For  other  cases,  see  BMdenee, 
Cent  Dig.  I  2180;  Dec.  Dig.  f  472.*] 

2.  EVIDBNCB  (I  481*)— OPimON  EviDBirOB. 

Where,  in  an  action  for  injuries  to  an 
employe  by  the  explosion  of  dynamite,  the  evi- 
dence showed  that  the  employ^,  after  attompt- 
iog  to  explode  several  blasts  of  powder,  clean- 
ed out  two  holes  in  safety,  and  was  injured 
by  an  explosion  of  dynamite  while  attempting 
to  clean  out  the  third  hole,  a  witness  could  not 


properly  give  his  opinion  as  to  whether  the 
employe  acted  In  a  reasonable  way.  in  view 
of  his  understanding  of  the  husinesB. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  2248-2254;   Dec  Dig.  fi  481.*] 

3.  Appeal  akd  Ebbob  (S  1050*)— Ebeonbous 
ADHisaxoH  or  Etidkkgx— Fbejudiclui  Eb- 
bob. 

Where,  in  an  action  for  Injuries  to  an  em- 
ploy£,  there  was  but  slight  evidence  that  the 
employd  used  due  care,  the  error  in  admitting 
evidence  of  the  opinion  of  the  employfi  that  he 
exercised  the  ordmary  precautions,  and  in  per- 
mitting a  witness  to  state  his  conclusion  that 
the  employe  acted  in  a  reasonable  way,  was 
prejudicial  to  the  employer,  necesutating  a  new 
trial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Crat  I>ic>  H  4168-4160;  Dec.  Dig.  i 
1050.*] 

Department  L  Appeal  from  Superior 
Courts  San  Bemarffibw  County;  Oeon^  H. 
Hutton,  JudKfc 

Action  by  Frank  M.  Arnold  against  the 
California  Standard  Portlalia  Cement  Com- 
pany. From  a  Jndgmrait  for  plalntlft,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.  Reversed. 

Horace  S.  Wilson  and  Le  Roy  M.  Edwards, 
for  appelant  F.  B.  Daley,  Frank  T.  Bates, 
and  Bates  &  Hodge,  for  respondent. 

SHAW,  J.  Plaintiff  sued  to  recover  dam- 
ages for  personal  Injuries,  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant. 

The  complaint  alleges  that  defendant  negli- 
gently furnished  for  plaintiff's  use  an  un- 
safe, defective,  and  insufficient  electric  bat- 
tery. In  the  use  of  which  plaintiff  was  Injur- 
ed. He  was  engaged  in  exploding  blasts  of 
dynamite  and  powder  for  the  defendant.  At 
the  tlm6  of  the  Injury,  It  appears,  they  were 
blasting  in  beds  of  clay.  Small  holes  would 
be  drilled  several  feet  into  the  clay,  at  the 
bottom  of  which  heavy  charges  of  black  pow- 
der would  be  exploded  to  break  up  the  clay, 
so  that  It  could  be  shoveled  up  and  carried 
away.  As  a  part  of  the  process.  It  was  nec- 
essary first  to  enlarge  these  holes  at  the  bot- 
tom, so  that  they  would  hold  enough  of  the 
black  powder  to  lift  the  dirt.  This  process 
of  enlargement  was  called  "springing  the 
holes."  It  was  done  by  putting  a  small 
charge  of  dynamite  at  the  bottom  of  the 
hole,  connecting  It  by  an  "exploder"  and 
wir^  with  an  electric  battery  a  safe  dis- 
tance away,  tamping  about  eight  inches  of 
dirt  in  around  the  wires  immediately  above 
the  exploder,  and  then  exploding  the  dyna- 
mite by  means  of  an  electric  charge  through 
the  wires  from  the  battery  to  the  exploder. 
The  result  would  be  that  the  dirt  tamped  in 
would  resist  the  upward  force  of  the  explo- 
sion, which  would  exhaust  itself  in  making 
the  hole  larger  at  the  bottom,  ready  for  the 
black  powder.  Nine  holes  had  been  drilled, 
and  plaintiff  was  engaged  In  "sprlnglug" 
them.   After  the  small  dynamite  charge  was 
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exploded,  it  was  bis  duty  to  remove  the  earth 
that  had  been  tamped  In,  thns  clearing  the 
hole,  so  that  the  black  powder  could  be  let 
down  to  the  enlarged  space  at  the  bottom. 
While  he  was  removing  this  earth  from  one 
of  these  holes,  the  charge  exploded.  Inflicting 
the  Injuries  complained  of. 

The  plaintiff  first  connected  the  entire  nine 
holes  in  aeries,  and  attempted  to  explode  all 
of  them  at  once  hj  a  single  electric  shock 
from  the  batterr.  He  found  that  the  first 
hole  bad  blown  out— that  Is,  the  blast  had 
«K»ped  fnnn  the  top— because  of  defective 
tamping.  It  coald  not  be  ascertained  from 
the  surface  appearances  of  the  holes  which 
had  not  tbns  blown  out  whether  the  blast 
bad  been  set  off  or  not;  for.  If  tlie  tamping 
had  been  properly  done,  the  for<»  of  the 
explosion  would  be  spent  below  the  tamping, 
in  sprin^ng  out  the  aides  of  the  hole,  pro- 
dudng  no  effect  at  the  snrfaoe.  Fearing  that 
some  of  the  other  blasts  had  not  exploded, 
he  tlim  connected  eadi  separately  with  the 
battery,  and  tried  than  BiniEIy  with  the  elec- 
tricity. None  of  them  upon  this  trial  gave 
any  Indication  at  an  explosion.  Assuming 
from  tblB  tliat  tbe  first  shock  from  the  ba^ 
tery  had  set  off  all  the  charges,  be  proceeded 
to  clean  tbe  boles  to  rec^ve  Uie  black  pow- 
der. In  the  third  bole  tbe  dynamite  bad  not 
been  set  oft  by  tbe  battery,  and  in  cleaning 
it  out  be  exploded  the  charge,  Inflicting  the 
injuries  alleged.  There  is  evidence  that  this 
battery  bad  been  in  use  for  several  months, 
and  that  it  sometimes  failed  to  discharge  a 
blast,  even  when  connected  with  a  tingle 
hole.  PlalntUf  bad  been  at  work  there  for  a 
considerable  time  before  the  Injury,  and  bad 
often  seen  this  battery.  Its  defects  were 
well  known  to  tbe  other  men  in  the  same 
service,  but  there  Is  no  conclusive  evidence 
that  they  were  known  to  tbe  plaintiff.  The 
circumstances  also  tend  to  show  that  the 
plaintiff  knew  that  a  battery  would  some- 
times fan  to  set  off  a  blast,  but  the  evidence 
is  conflicting  on  that  point.  He  testified  that 
he  iHweeded  to  clean  tbe  hole  precisely  as 
If  there  were  no  dynamite  In  it,  taking  no 
care  to  avoid  an  explosion  tn  case  there  was. 
The  questions  whether  be  used  dne  care  In 
falltaig  to  teke  such  precautions  as  were  pos- 
sible to  that  end,  and  In  assuming  that  the 
blasts  were  exploded,  and  whether  ttie  failure 
to  explode  was  due  to  the  weakness  of  the 
battery  or  to  bis  own  neglect  In  Ailing  to 
make  proper  connections  between  the  dyna- 
mite and  the  battery,  are  very  dose  ones,  in 
view  of  all  the  evidence  in  the  case.  We 
are  not  satisfied  that  it  is  Insufficient  to  sus- 
tain the  verdict.  But,  considering  Ite  weak- 
ness, it  is  obvious  that  the  admission  of  any 
incompetent  evidence  on  the  subject  must 
be  deemed  to  have  been  prejudicial  to  the 
defendant  Evidence  of  that  character  was 
admitted*  over  the  defendant's  objection,  and 


BEFORTEB  (OaL 

for  that  reason  we  think  the  order  denying 
a  new  trial  was  erroneous. 

[1]  The  plaintiff  testified  that  be  had  Iwen 
engaged  in  tbe  business  of  exidodlng  blasts 
of  powder  and  dynamite  by  means  of  batteries 
for  years  before  bis  Injury.  He  was  ask- 
ed by  his  own  cotmsel  tbe  following  question: 
"At  the  time  you  sprung  those  holes—that 
is,  applied  the  battery  the  second  time  to  tbe 
four  or  five  holes  which  you  tested— did  you 
use,  from  your  experience  In  the  use  of  the 
battery  and  springing  of  those  holes,  tbe 
usual,  ordinary,  and  customary  precaution?^ 
"At  tbe  time,  considering  your  long  experi- 
ence in  dealing  with  a  battery,  did  yon  nae 
all  customary  and  necessary  and  usual  pre- 
caution to  see  that  those  wires  were  con- 
nected?" Objections  that  these  questions 
were  incompetent,  Irrelevant,  and  immaterial 
and  called  for  the  conclusions  of  the  witness 
were  overmled,  and  be  answered  both  ques- 
tions tn  the  affirmative.  These  rulings  were 
erroneous.  One  of  the  defenses  was  con- 
tributory negligence.  Tbe  qnestloB  wbetJier 
or  .  not  the  plaintiff  bad  nsed  proper  care  and 
cantitm  in  doing  his  preparatory  woA  was 
one  for  tbe  determination  of  the  Jnry  from 
all  tbe  evidence.  It  was  not  a  qnestton  upon 
wblfA  the  oidnions  of  eiqwrt*  witnesses  are 
allowable.  The  questions  called  for  the  de- 
cision of  tbe  plaintiff  as  to  the  merite  ot  the 
defense. 

[2,  S]  Another  witness  fbr  tbe  plalntUf  was 
permitted  to  state  that  if,  after  trying  the 
battery  the  second  time  on  the  boles  sepa- 
rately, one  of  ttum  shoold  be  cleaned  out, 
and  it  was  ftnmd  that  the  diarge  In  that 
hole  had  gone  off  properly,  then,  in  snch 
case,  "tbe  conclnsl<m  of  a  reasonable  man 
who  understood  his  business,  and  acting  In 
a  reasonable  way,"  would  be  that  the  next 
hole,  and  each  of  the  others,  had  also  been 
exploded  by  the  battery.  This  also  was 
witness  should  have  been  confined  to  the 
testimony  should  have  been  odnded.  The 
witness  should  have  been  confined  to  the 
facta,  the  usual  metbod  of  operationa  In 
snch  work,  and  tbe  things  necessary  to  be 
done  to  avoid  danger.  Even  if  we  admit 
that  the  plaintiff  was  held  onljy  to  the  stand- 
ard BUKestedr^e  care  reqidred  of  a  rea- 
sonable man  who  understood  the  work— nev- 
ertheless It  was  for  the  Jury,  and  not  tbe 
witness,  to  apply  the  standard  and  decide 
tiom  tbe  evldenee  what  a  reufmable  man 
should  have  done  or  concluded  from  the 
facts  before  him.  In  view  of  the  slight  mar^ 
gin  of  evidence  In  favor  of  tbe  proposition 
that  the  plaintiff  used  due  care  in  connecti^ 
the  wires  and  cleaning  out  the  boles,  we  can- 
not say  that  this  evidence  was  without  prej* 
udlce  to  tbe  defendant 

The  Judgment  and  order  are  revucaed. 

Waontcor:  8LOS8,J.;  ANOBUiOITI,  J. 
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In  re  XATINBUBG'S  ESTATB. 

liAVINBURO  T.  SCHWALBB  et  aL 
(3.  F.  SfieS.) 
(Supreme  Court  of  GaUfornia.  D«e.  IS,  lAll.) 

1.  Wills  (i  166*)— Umdot  Ihtlukhob— finr^ 

FiciENCT  OF  Evidence. 

Evidence  held  not  to  show  that  a  will  was 
made  through  the  undae  iofloeoce  of  testator's 
daughter. 

[Ed.  Notew— For  other  cases,  see  Wllla,  Cent 
D^[.  It  421-437;  Dec.  Dig.  {  166.*] 

2.  WCLLB  (I  186*)— UiTDUl  iNrLOTHOB-Stnr- 

JTCIENCT  OF  Evidence. 

While  Dudne  influence  may  be  shown  by 
drcamstantial  evidence,  it  most  amount  to 
more  than  a  mere  suspicion*  and  be  proof  of 
circumstances  which  are  inconsistent  irith  the 
fact  that  the  will  was  the  spontaneous  act  of 
testator. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  421-437:  Dec.  Dig.  {  166.*] 

8.  Wills  (i  288*)— Tauditt— PBXsnHpnoN. 

The  presumptioii  in  a  will  contest  ia  io 
favor  of  the  will. 

[Ed.  Note.— For  other  ouwi,  see  "WUIb,  Gent 
Dig.  I  651;  Dec.  Dig.  |  288.*J 

4.  Wills  (|  166*)— Undub  Ii?rLTTENCE— Evi- 
dence. 

That  a  will  was  unnatural,  in  that  it  did 
not  give  a  son  and  daughter  that  share  of  the 
property  which  they  were  entitled  to  expect 
does  not  of  itself  show  undue  influence. 

[Ed.  Note.— For  other  cases,  see  WIHb,  Cent 
Dtg.     421-437;  Dec  Dig.  i  166.*] 

5.  Wills  (I  163*)— Undue  Inplusnob— Bti- 

DENCB— FiDUCIABT  RELATION. 

The  existence  of  a  coofideatial  relation  be- 
tween testator  and  Oie  principal  beneficiary 
will  not  of  itself  raise  the  presumption  of  un- 
due influence. 

tEd.  Note.— For  other  cases,  see  Wills,  Cent 
[.  I  390;  Dec.  Dig.  {  163.*) 

6i.  Evidence  (S  222*)— Declarations— Will 
Contest. 

In  a  will  contest  by  a  Son  against  testa- 
tor's daughters,  who  were  the  residuary  and 
principal  legatees,  another  daughter  who  re- 
ceived only  a  small  sum  testified  that  the  month 
after  their  tether't  deat^  she  had  a  conversa- 
tion with  one  of  tht  residuary  legatees  in  the 
absence  of  the  other  residuary  legatee,  in  which 
she  charged  that  such  legatee  made  their  father 
make  the  will,  to  which  the  latter  repUed,  "Of 
course,  wouldn't  jou  have  done  the  same  thing 
if  you  could?"  and  evidence  was  also  admitted 
of  such  residuary  legatee's  boast  that  she  could 
"handle"  her  father  like  a  child.  Held,  that 
the  evidence  was  not  admissible;  such  declara- 
tions not  having  been  made  in  the  presence 
ot  tiie  other  resUluary  legatee. 

[Ed.  Note.— For  other  cases,  see  Biridence, 
Gent  Dig.  iS  768-800,  803-^;  Dec.  Dig.  i 
222;*  Wills.  Cent  Dig.  {  410.] 

7.  Wills  (}  81*)— WttL  Oontbt— Ihtau- 
DATiNQ  IK  Past. 

A  will  cannot  be  Invalidated  as  to  one  lega- 
tee and  upheld  as  to  the  othera. 

Eld.  Note.— For  other  cases,  see  Wills,  Gent 
H  201,  202;  Dec.  Dig.  S  81.*] 

8.  Wills  (il6S*)— Who:.  OoffTnT— Amas- 

8I0K  OF  BviOEIfOB— AmCnON  FOB  Ohil- 
DBBR. 

Declarations  tending  to  show  testator's  af- 
fection for  his  son.  to  whom  he  only  gave  a 
smaO  sum,  are  aunissible  In  evidence  in  a 
wiU  contest  to  show  testator's  frieodUnea  to 


one  of  his  heirs,  but  it  Is  error  not  to  limit 
them  to  that  purpose. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §!  415-120;  Dec  Dig.  {  165.*] 

9.  Wills  (|  164*)— Contest— Aduibsion  of 
Bvidencb—Undue  Infldbnce. 

In  a  will  contest  on  the  ground  of  nndue 
influence,  in  which  contestant  Maimed  that  tes- 
tator's marital  troubles  bad  so  affected  his 
mind  that  he  was  easily  influenced  by  the 
daughter,  who  was  claimed  to  liave  Influenced 
him  in  making  the  will,  evidence  as  to  his  un- 
happy married  life,  showing  that  he  was  great- 
ly aistressed  by  Us  wife's  divorce,  was  ad- 
missible. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  40S-414;  Dec.  Dig.  1  164.*] 

la  Wnxs  (I  164*)— Wm,  COKTBST— Admis- 
sion OF  Evidence. 

In  a  contest  by  testator's  son  to  set  aside 
a  will  for  undue  Influence,  evidence  was  not 
admissible  for  contestant  in  rebuttal  of  con- 
testee's  claim  that  testator  believed  his  son 
to  be  wealthy  on  account  of  bis  display  of 
wealth,  that  contestant  was,  in  fact  poor, 
thoui^  he  could  deny  that  he  boasted  of  or  dis* 

played  any  wealth.   

[Ed.  Note.— For  otiier  eases,  see  Vmis,  Cent 
Dig.  H  408-414;  Dec  Dig.  S  164.  •] 

Departm^t  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
ThoB.  F.  Graham,  Judge. 

Proceedings  by  Leon  Eleazar  Lavlnbnig. 
contestant  against  Sarah  Scbwalbe,  individ- 
ually and  as  executrix,  and  another  to  con- 
teat  the  will  of  Samuel  L.  Lavlnburg.  From 
orders  denying  motions  to  set  aside  a  ver- 
dict for  contestant,  defwdants  appeal.  Re- 
versed. 

Heller,  Powotb  &  Ehrman,  Marcel  E.  Cerf, 
J.  E.  Harper,  and  John  R.  Tyrr^  for  ap- 
pellants. J.  J.  Dunne,  H.  H.  Davis,  and  Je- 
rome H.  Kann,  for  respondent 

PER  CURIAM.  Jessie  Bloom  and  Sarah 
Scbwalbe,  two  of  the  legatees  under  the 
will  of  Samuel  U  I^avinburg,  deceasod,  ap- 
peal from  the  orders  denying  their  motions  to 
vacate  the  verdict  of  the  jury  rendered  In 
favor  of  Leon  E.  Lavlnburg  In  a  contest  of 
said  will.  Contestant  Is  a  brother  of  appel- 
lants and  also  a  legatee  under  his  father's 
wlU. 

By  the  terms  of  the  will  of  Samuel  L.  La- 
vlnburg legacies  were  provided  as  follows: 
To  the  son  Leon  L.,  the  contestant,  $500; 
to  Cecilia  Werthman,  a  daughter,  |500;  to 
Jane  Ruben,  a  daughter,  $5,000;  and  the 
residue  In  equal  parts  to  Sarah  Scbwalbe 
and  Jessie  Bloom,  daughters.  Sarah  Scbwalbe 
and  California  Safe  Deposit  &  Trust  Com- 
pany were  nominated  as  executrix  and  ex- 
ecutor, respectively,  but  the  latter  falling  to 
qualify,  Mrs.  Scbwalbe  was  appointed  and 
letters  testamentary  Issued. 

The  contestant  did  not  depend  upon  any 
direct  showing  that  the  testamentary  act  of 
Samuel  L.  Lavlnburg  was  Influenced  by  Sarah 
Scbwalbe,  but  according  to  tbe  theory  of 
the  contest,  all  of  the  facts  and  clrcnmstanc- 
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es  surrounding  the  acts  of  the  testator  In 
making  tils  will  led  to  the  Inevitable  conclu- 
sion ttiat  it  must  have  been,  not  the  spon- 
taneous act  of  Lavlnburg,  but  the  product 
of  his  daughter  Sarah's  malign  Influence  over 
him.  The  essential  facts  as  shown  at  the 
trial  were  as  foUows:  Lavlnburg  was  for- 
merly a  resident  of  England,  living  first  at 
London  and  afterward  at  Brighton.  While 
residing  In  the  latter  city  in  1884  he  t>ecame 
Involved  In  financial  troubles,  and  wrote  a 
letter  to  his  son  who  had  gone  to  Canada  to 
live,  asking  the  latter  (the  contestant  here) 
to  return  to  Brighton,  and  to  assist  In  the 
settling  of  the  father's  affairs.  In  response 
to  this  letter  Leon  returned  to  Brighton, 
contributed  between  $400  and  $500  to  the 
father's  account,  helped  the  latter  in  the 
settlement  of  his  afTalrs,  and  In  1885  accom- 
panied the  family  to  San  Francisco,  where 
his  father  and  mother  remained,  but  where 
he  stayed  only  a  short  time,  returning  to 
the  Middle  West  and  settling  finally  In  Chi- 
cago, where  he  resided  until  1906,  when  he 
returned  to  San  Francisco.  Here  he  has  re- 
sided, ever  since.  It  was  shown  at  the  trial 
that  a  very  warm  affection  existed  between 
the  father  and  his  only  son.  On  the  latter's 
return  from  Canada  to  Brighton,  the  father 
Icissed  him  and  exclaimed,  *'0h,  Leon,  heon, 
you  have  saved  me  by  coming  home."  The 
letters  of  the  father  to  the  son,  while  not 
frequent,  were  of  most  affectionate  tenor. 
When  Leon  returned  to  San  Francisco  In 
October,  1006,  he  was  met  at  the  station  by 
his  sister  Mrs.  Scbwalbe,  who  conducted  him 
to  the  home  of  Mrs.  Bloom,  another  sister, 
where  his  father  then  resided.  Again  he 
was  received  by  his  father  with  many  dem- 
onstrations of  love,  and  during  the  next  few 
days  be  and  his  father  were  together  almost 
constantly.  Without  going  into  the  testi- 
mony In  detail  it  is  sufficient  to  say  that  It 
Indicated  great  affection  upon  the  part  of 
testator  for  his  son.  After  the  family  arriv- 
ed In  San  Francisco  the  daughters  married. 
One  of  them,  Mi's.  Jessie  Bloom,  resided  for 
some  years  in  Seattle,  but  later  returned  to 
San  Francisco.  Lavlnburg's  wife  died  In 
1802,  and  soon  afterwards  he  went  to  live 
with  his  daughter  Mrs.  Cecilia  Werthman, 
but,  owing  to  some  quarrel,  he  sonffht  other 
quarters.  In  1901  there  was  another  dis- 
agreement between  Mr.  Lavlnburg  and  the 
Werthmans,  which  apparently  was  never  set- 
tled prior  to  his  death  at  Christmas,  1907. 
Meanwhile  his  will  was  executed  on  January 
5. 1905. 

There  was  abundant  evidence  of  testator's 
love  for  his  daughter  Mrs.  Sarah  Schwalbe^ 
wbo  was  fonnd  by  the  Jury's  verdict  to  be 
guil^  of  Influencing  him  unduly  in  the  mak- 
ing of  his  wUL  Dr.  Levy,  who  had  been  his 
pastor  and  friend  fbr  20  years,  testified:  "He 
was  a  man  of  very  strong  will  power  and 
determination.  He  told  me  he  would  dispose 
of  his  property  In  his  own  woy,  and  that 
Mrs.  Scbwalbe  had  been  more  kind  to  blm 


than  the  rest  of  the  members  of  his  family.** 
Mr.  D.  R.  Wilson,  a  member  of  the  San 
Francisco  Stock  and  Bond  Exchange,  who 
knew  Lavlnburg  very  Intimately,  gave  the 
following  testimony  regarding  testator's  af- 
fection for  his  daughter,  Sarah  Schwalbe: 
"He  said  that  he  Iiad  the  utmost  confidence 
in  Mrs.  Sidiwalbe;  that  she  had  always 
treated  him  with  filial  respect;  that  he  had 
a  great  deal  of  regard  and  trust  in  her." 
Similar  testimony  was  given  by  Dr.  Mann, 
Mr.  Thomas  Craig,  Mr.  Robert  F.  Parsinu, 
and  Miss  Cells  Caro. 

In  1898  Lavlnburg  married.  This  union 
proved  to  be  a  very  unhappy  one,  and  in 
1904  his  wife  InsUtuted  divorce  proceedings 
on  the  ground  of  extreme  cmelty.  The 
usual  order  for  costs  and  counsel  fees  pen- 
dente lite  was  made  and  an  order  was  Issued 
to  him  and  to  the  bank  which  held  custody 
of  his  property  restraining  them  from  dispos- 
ing of  any  of  It.  Lavlnburg,  wbo  was  un- 
questionably most  averse  to  parting  with 
any  of  his  money,  was  greatly  disturbed  by 
the  prospect  of  having  to  support  his  wife 
after  a  divorce.  A  settlement  vras  finally 
reached,  and  Mrs.  Lavinbui^  went  bade  to 
live  wltb  her  bnsband  on  Decemba  20,  1904. 
By  the  terms  of  the  agreement  with  his 
wife,  Lavlnburg  placed  $6,000  worth  of  bonds 
In  trust  wltb  the  California  Safe  Deposit  ft 
Trust  Company  to  provide  an  income  of  $25 
a  month  for  her.  She  remained  with  him 
but  a  short  time  after  the  reconciliation, 
however.  She  testified  that  on  the  morning 
of  January  2,  1905,  her  husband  called  her 
names  and  quarreled  with  her  without  occa- 
sion. Afterwards  she  went  out  to  do  some 
shopping,  and  on  her  return  Mr.  Lavlnburg 
and  Mrs.  Schwalbe  were  talking  together  In 
the  dining  room.  She  overheard  the  letter 
say:  "I  can't  stand  that  any  longer.  Yon 
have  to  go  and  see  a  lawyer  and  make  an 
end  of  that"  Thereupon  Mrs.  lavlnburg 
left  the  house  sad  never  again  lived  with 
her  husband,  although  in  1906  Mrs.  Schwalbe 
urged  her  to  return  saying:  "You  know  I 
can  make  father  do  better  for  yoa  If  yon 
want  to  go  back." 

On  January  8,  1905,  the  day  after  his 
wife's  departure,  Lavlnburg  and  his  dau^- 
ter  Sarah  Schwallie,  who  had  remained  at 
his  house  during  the  previous  night,  went  to 
the  San  Francisco  Savings  Union,  where  Mr. 
Lavlnburg  conferred  with  Mr.  Robert  M. 
Welch,  the  cashier  of  that  bank.  He  told 
Mr.  Welch  that  he  had  married  a  young  wo- 
man, that  divorce  proceedings  were  pending, 
and  that  he  had  made  a  settlement  with  his 
wife,  but  feared  farther  attacks  by  ta«  upon 
his  fortune,  as  she  knew  he  was  worth  about 
$50,000.  He  desired  to  part  with  his  title 
to  certain  stocks  and  bonds  d^iMnited  with 
the  bank  to  secure  an  indebtedness.  Final- 
ly, upon  the  suggestion  of  Mr.  Welch,  Lavln- 
burg made  a  bill  of  sale  to  Mrs.  Schwalbe 
of  more  tban' $50,000  worth  of  secoiitieB,  aod 
she  became  substituted  as  the  baok^e  dditor 
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In  her  father's  place  for  approximately  $30,- 
000.  She  also  placed  three  certain  orders 
with  the  hank  directing  that  the  securities 
were  to  be  released  to  her  father  as  payment 
of  their  market  value  might  be  made  by 
him;  that  on  payment  of  the  balance  due  on 
her  note  the  securities  were  to  be  delivered 
to  him ;  and  that  he  was  to  collect  all  divi- 
dends on  the  pledged  stocks  and  bonds.  The 
trust  relation  thus  created  was  greatly  re- 
lied on  as  tending  to  establish  cont»tant'a 
case,  and  we  shall  have  more  to  say  of  It 
later.  After  the  transaction  at  the  bank  on 
January  8,  1905,  according  to  the  testimony 
of  Mrs.  Schwalbe,  she  said  to  her  father 
that  he  had  placed  a  great  responsibility  up- 
on her,  and  that  he  would  better  make  some 
pai>er  to  show  what  he  would  wish  her  to 
do  in  case  of  his  death.  He  replied,  "Well, 
after  a  while  I  will  make  a  will,"  and  they 
parted.  She  also  testified  that  two  weeks 
later  he  told  her  that  she  and  the  California 
Safe  Deposit  &  Trust  Ck>mpany  were  the 
"executors"  of  his  will,  but  that  he  never 
revealed  Its  contents  to  her  until  after  the 
great  fire  of  April,  1006.  After  leaving  Mrs. 
Lavlnburg  on  January  S,  1905,  and  probably 
on  the  same  day,  Mr.  Lavlnburg  went  alone 
to  the  California  Safe  Deposit  &  Trust  Com- 
pany's place  of  business,  and  was  referred 
to  Mr.  Cerf  as  a  lawyer  who  would  proper- 
ly draft  a  will  for  him.  He  went  alone  to 
Mr.  Cerfs  office.  Mr.  Cerf  was  engaged  up- 
on some  important  work,  and  suggested  that 
while  Lavlnburg  was  waiting  for  him  to 
complete  the  task  at  hand  the  time  might 
be  profitably  employed  in  drawing  a  mem- 
orandum of  the  matters  which  be  wished  to 
incorporate  in  bis  will.  This  was  done,  and 
the  memorandum  tn  Lavlnburg's  handwrit- 
ing, which  was  introduced  In  evidence,  con- 
tained practically  the  provisions  which  were 
afterwards  incorporated  in  the  will.  After 
considerable  discussion  at  Mr.  Cerf  s  office 
Mr.  Xiavinbnrg  departed.  Two  days  later 
be  returned  alone  and  executed  the  will,  Mr. 
Cerf  and  Mr.  Norris  acting  as  witnesses,  and 
the  document,  at  Mr.  Lavlnbut^'s  special  re- 
quest, remained  in  Mr.  Cerf's  custody  until 
the  testator's  death.  Mrs.  Scbwalbe  never 
saw  it  until  after  that  event.  There  was  not 
only  the  testimony  of  the  witnesses  to  the 
will  that  on  January  6,  1905,  Lavlnburg  was 
of  sound  and  disposing  mind,  but  a  number 
of  intimate  friends  testified  that  he  was 
a  man  of  Iron  resolution  with  reference  to 
his  own  affairs,  who  was  not  easily  Infiuenc- 
ecl  by  any  one. 

Contestant  introduced  evidence  to  the  ef- 
fect that  Mrs.  Schwalbe  had  a  general  In- 
fluence over  her  father,  and  was  wont  to 
boast  of  it.  His  contention  seems  to  he  that 
the  will  was  unnatural ;  that  Mrs.  Schwalbe 
had  a  great  infiuence  over  her  father;  that 
at  a  time  when  he  was  greatly  perturbed 
over  his  marital  difficulties  she  suggested 
that  he  make  a  will ;  that  at  the  time  she 
made  such  suggestion  she  was  his  trustee, 


holding  his  possessions,  as  counsel  for  con- 
testant phrase  it,  "In  the  hollow  of  her 
hand";  that  this  trust  relation,  coupled  with 
other  facts  and  circumstances,  created  a  pre- 
sumption of  undue  Influence;  that  sbe  ac- 
companied her  father  to  the  bank  on  Janu- 
ary 3,  1905,  after  the  opportunity  of  In- 
fluencing him  accorded  by  her  remaining  at 
his  home  during  the  preceding  night;  and 
that  her  influence  remained  with  him  and 
overpowered  bis  volitiott  during  the  subse- 
quent period  of  piQparation  and  execution  of 
his  last  vrlll. 

[1]  We  think  that  the. circumstances  shown 
do  not  Justify  the  conclusion  reached  by 
the  Jury.  The  verdict  must  have  been  In- 
fluenced by  the  Idea  in  the  minds  of  the 
Jurors  that  the  will  was  unnatural  and  by 
certain  matters  erroneously  admitted  in  evi- 
dence which  we  shall  discuss  later.  Testa- 
tor was  a  man  who,  though  of  an  age  some- 
where between  74  and  80  years,  was  abun- 
dantly able  to  conduct  his  affairs,  and  who 
did  manage  them  with  ability  and  thrift. 
There  was  some  conflict  of  evidence  regard- 
ing his  bodily  vigor  at  the  time  the  will 
was  executed,  but  there  is  no  contention 
that  he  was  not  mentally  competent  This 
man  of  business  went  alone  to  the  office  of 
an  attorney ;  without  suggestion  or  assist- 
ance drew  the  memorandum  of  his  wishes 
respecting  the  disposition  of  his  property  by 
will;  returned  according  to  appointment; 
and  executed  that  instrument  For  almost 
three  years  thereafter  he  mingled  with  his 
friends,  attended  to  his  affairs,  met  and  as- 
sociated with  his  son  who  returned  after 
an  absence  of  20  years,  and  yet  he  made  no 
complaint  of  his  daughter's  dominion  over 
him,  nor  any  effort  to  free  himself  from  that 
malign  charm.  It  requires  better  evidence 
than  this  record  presents  to  set  aside  an  act 
done  apparently  with  deliberation  and  ex< 
ecuted  with  the  solemn  formality  required 
by  law. 

[2, 3]  To  the  facts  shown  by  the  record  be- 
fore us  this  language  from  the  opinion  in  Re 
McDevitt  95  Cal.  33,  SO  Pac.  106,  seems 
thoroughly  applicable:  "Evidence  must  be 
produced  that  pressure  was  brought  to  bear 
directly  upon  the  testamentary  act;  but  this 
evidence  itself  need  not  be  direct  Circum- 
stantial evidmce  Is  sufficient  It  must,  how- 
ever, do  more  than  raise  a  suspicion.  It 
must  amount  to  proof,  and  such  evidence 
has  the  force  of  proof  only  when  circum- 
stances are  prov^  which  are  Inconsistent 
with  the  claim  that  the  will  was  the  spon- 
taneous act  of  the  alleged  testator.  X  think 
there  Is  nothing  beyond  suspicion  shown  here. 
There  Is  no  proof.  Circumstances  have  been 
proven  whl<^  accord  with  the  theory  of  un- 
due Influence,  none  of  which  are  Inconsistent 
with  the  hypothesis  that  tbe  will  was  the 
free  act  of  an  intelligent  mind.  This  does 
not  amount  to  proof.  And  many  circum- 
stances are  shown  which  are  wholly  incon- 
Bistent  with  the  hypotbeslfl  of  undue  in- 


Digitized  by 


918 


119  PACIFIO 


BBPOBTER 


(Cat 


flumce.  And  the  presumption  of  law,  In  the 
absence  of  all  proof,  in  a  contest,  Is  In  favor 
of  the  will."  See  also  In  re  Langford,  108 
Cal.  622,  41  Pac.  701;  Estate  of  Eendrlck, 
130  Cal.  368,  62  Pac.  OOQ ;  Estate  of  Nelson, 
132  Cal.  194,  64  Pac.  294;  Kstate  of  Carithers, 
156  Cal.  428,  105  Pac.  127. 

[4]  Aasnming  that  the  will  was  an  nnnat- 
ural  one  which  cut  off  the  son  and  one  daugh- 
ter from  that  share  of  the  property  which 
they  were  entitled  to  expect,  that  alone  can- 
not avail  to  snstaln  the  verdict  finding  \m- 
due  Inflnence;  and  In  this  connection  it  Is 
well  to  remember  that  the  testator  was  not 
upon  good  terms  with  Mrs.  Werthman  when 
the  will  was  drawn. 

It  is  insisted  by  respondent's  counsel  that, 
under  the  circumstances  of  this  case,  undue 
Influence  is  presumed  from  the  confidential 
relations  existUig  between  Mn.  Schwalbe  and 
her  father. 

[B]  The  court  properly  Instructed  the  Jury 
that  the  existence  of  a  confidential  relation 
between  the  testator  and  this  beneficiary  was 
not  enough,  taben  alone,  to  raise  a  presump- 
tion of  undue  infiuence.  While  there  was 
such  a  relation  existing  between  Mrs. 
Schwalbe  and  her  father,  it  was  more  nom- 
inal than  real,  because,  as  we  have  seen, 
Mr.  Lavinburg  up  to  the  time  of  his  death 
held  complete  control  over  his  property. 
But,  giving  to  the  circumstances  of  the  trust 
T^atlon  all  possible  weight,  it  amounts  to 
nothing  in  view  of  the  fact  ttiat  the  testator 
had  the  Independent  advice  of  an  attorney 
and  acted  In  the  absence  of  his  trustee  In 
the  preparation  and  signing  of  his  will.  This 
is  not  a  case  where  advantage  was  taken 
of  a  sick  man  to  whom  others  had  no  access 
by  one  standing  with  reference  to  him  in  a 
relation  of  confidence  and  trust  It  Is  rather 
the  case  of  a  shrewd,  stubborn  business  man 
who  acted  after  obtaining  professional  legal 
advice.  This  case  is  similar  in  several  es- 
sential particulars  to  Estate  of  Hlggins,  156 
CaL  250,  104  Pac.  &  That  was  a  case  In 
which  the  testator  was  an  aged,  feeble  man, 
and  the  proponent  a  favorite  son,  who  stood 
in  a  confidential  relation  to  him.  This  son 
had  urged  the  father  to  make  a  will.  After 
referring  to  the  presumption  arising  from  the 
existence  of  confidential  rtiations,  Mr.  Jus- 
tice SloBs,  speaking  for  the  court,  said:  "This 
presumption  was  fully  met  and  overthrown 
by  the  uncontradicted  evidence  showing  the 
actual  circumstances  surrounding  the  prepa- 
ration and  execution  of  the  will.  Estate  of 
Morey,  147  CaL  495  [82  Pac  57].  It  was 
shown  that  the  testator,  before  executii^ 
bis  will,  had  consulted  with  an  attorney, 
who  visited  him  for  that  purpose.  At  this 
interview  no  member  of  his  family,  except 
his  wife,  was  present  The  nature  and  ex- 
tent of  a  surviving  wife's  interest  In  oom- 
uiuuity  property  was  explained  to  the  tes- 
tator, who  said  that  one-half  of  the  estate 
(all  of  which  he  declared  to  be  community 
propoty)  would  be  sufficient  prorlston  for 


Mrs.  Hlggins.  Concerning  the  disposition  of 
the  other  half,  he  said  he  did  not  desire  to 
give  his  daughter  an  equal  share  He  first 
spoke  of  giving  her  $1,500,  but  before  the 
close  of  the  Interview  mentioned  the  sum  of 
$2,500.  He  stated  that  he  did  not  want  Mr. 
Chick,  bis  daughter's  husband,  to  handle  any 
considerable  amount  of  his  property.  In  the 
afternoon  of  the  same  day,  the  attorney,  ac- 
companied by  his  son,  returned  with  a  draft 
for  the  proposed  wUI.  In  the  absence  of  the 
proponent,  the  testator  was  asked  for  his 
decision  regarding  the  gift  to  his  daughter. 
He  expressed  a  thought  of  raising  it  to 
$3,500.  The  attorney  then  su^^ted  a  divi- 
sion Into  shares,  instead  of  a  cash  legacy. 
This,  after  some  consideration,  was  approved 
by  the  testator,  and  he  fixed  upon  the  pro- 
portions of  one-sixth  to  Mrs.  Chick,  two- 
sixths  to  Albert,  and  three-sixths  to  Her- 
hert.  Blanks  which  liad  been  left  in  the 
draft  were  filled  accordingly,  and  the  will 
was  executed.  Its  other  provisions,  such  as 
appointment  of  executor,  etc,  followed  the 
direction  of  the  testator.  In  the  face  of  this 
showing,  which  we  have  set  forth  in  mere 
ouUlne,  there  is  no  basis  for  the  claim  that 
the  will  was  secured  to  be  made  by  the  un- 
due Influence  of  propon^t"  In  the  later 
case  of  In  re  Ricks,  117  Pac.  536,  the  rule  is 
thus  stated  by  Mr.  Justice  Lorigan:  "But  no 
warrant  is  given  to  a  Jury  to  find  that  undue 
influence  was  exerted  at  the  time  the  will 
was  made  from  proof  merely  of  such  relation 
alone.  Undoubtedly  the  relation  between  re- 
spondent and  his  mother  was  affectionate 
and  confidential,  and  that  he  would  have  a 
general  Inflnence  over  his  mother  proceeding 
from  such  relation.  But  the  existence  of 
such  relation  and  this  general  Influence  rais- 
es no  presumption  that  undue  advantage 
was  taken  of  it  by  respondent  There  Is  no 
legal  suspicion  of  undue  influence  arising 
from  the  existence  of  such  a  relationship, 
which  imposes  upon  the  son  the  necessity, 
when  a  will  in  his  favor  is  attached,  of  as- 
suming the  burden  of  proof  ttiat  he  had  not 
unduly  Influenced  his  mother  in  making  her 
will.  The  confidential  relation  and  the  op- 
portunity afforded  therefrom  to  exercise  un- 
due infiuence  may,  of  course,  always  be  taken 
into  consideration  with  other  evidence,  when 
the  question  of  undue  influence  Is  in  issue. 
But  the  relation  Itself  and  opportunity  are 
not  sufficient  alone  to  warrant  a  finding  tliat 
undue  Influence  was  actually  exerted.  Proof 
merely  that  confldaitial  relations  existed  be- 
tween a  testator  and  the  main  beneflciary 
under  his  will  Is  not  suffident  to  destroy 
its  validity,  but  there  must  be  some  proof, 
in  addition  to  the  relation  of  facts  or  dr- 
cnmstances  showing  the  use  of  that  relation 
at  the  time  the  will  was  made  overcoming 
the  free  will  and  desire  of  the  testator.  In 
order  to  Invalidate  the  testameDt" 

[8]  Appellants  call  our  attentton  to  ttw 
admission  of  certain  teetimony  regarding  tiie 
declarations  of  mu  xtaULaaxy  legatee  not 
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made  in  the  presence  of  the  other.  There 
were  several  Instances  of  this  sort  of  testl- 
moii7,  but  It  will  be  sufficient  to  refer  to  a 
few  ouly.  Mrs.  Werthman  related  a  conrer- 
satloQ  which  she  said  occurred  In  Oakland  in 
the  month  of  April  following  her  father's 
death.  She  testified  that  on  that  occasion 
she  said  to  Mrs.  Schwalbe,  "You  made  father 
make  that  will,  you  know  yon  did,"  to  which, 
as  she  testified,  Mrs.  Schwalbe  replied,  "Of 
course,  wouldn't  you  have  done  the  same 
thing  if  you  could?"  Respondent  contends 
that  this  evidence  went  in  without  objection, 
but  an  examination  of  the  record  shows  that, 
as  soon  as  any  conversation  with  Mrs. 
Schwalbe  was  called  for  in  a  question  to 
Mrs.  Werthman,  coimsel  raised  the  specific 
objection  that  a  declaration  of  one  legatee 
made  without  the  presence  of  the  others 
was  hearsay,  and  not .  binding  upon  them. 
All  the  rest  of  Mrs.  Werthman's  testimony 
went  in  subject,  by  stipulation,  to  the  same 
objection  and  ezceptiou.  This  was  clearly 
error  under  the  rulings  of  this  court  In  Els- 
tate  of  Dolbeer,  148  CaL  245,  86  Pat  695; 
Estate  of  Dolbeer,  153  Cal.  662,  96  Pac.  266. 
The  same  error  was  committed  by  the  court 
In  admitting  evidence  of  Mrs.  Schwalbe's 
boasts  that  she  could  "handle,"  her  father 
and  "turn  him  around  in  five  minutes  Uke 
a  child,"  and  In  allowing  certain  papers  in 
the  probate  proceedings  to  be  offered  as  writ- 
ten admissions  of  Sarah  Sehw^be.  In  al- 
lowing one  of  these  documents  to  be  received 
in  evidence  the  court  said:  "It  will  not  be 
binding  against  her  [meaning  Mrs.  Bloom], 
but  binding  against  Mrs.  Schwalbe." 

[7]  Evidently  the  court  did  not  have  in 
mind  the  rule  announced  In  Estate  of  Dol- 
beer, supra,  Qstate  of  Freud,  73  Cal.  656, 
15  Pac.  135,  and  Estate  of  Pforr.  144  Cal. 
121,  77  Pac.  825,  that  a  will  cannot  be  Invali- 
dated as  against  one  legatee  and  upbtid  with 
respect  to  others.  This  misconception  led  to 
the  erroneous  admission  of  numerous  dec- 
larations of  Mrs.  Schwalbe  which  we  need 
not  review  with  greater  partioilarity. 

[8]  The  court  also  admitted  declarations 
made  before  and  after  the  execution  of  the 
will  tending  to  show  the  affection  of  Lavln- 
borg  for  Ms  son,  Leon.  Such  declarations, 
when  there  Is  no  Issue  of  nnsoundness  of 
mind,  are  properly  admitted  If  limited  by 
the  court  in  suitable  Instructions  to  their 
Amctlon  of  showing  friendliness  of  a  testa- 
tor to  one  of  his  lietrs,  but  appellants  contend 
that  error  was  committed  by  the  court  In 
failing  to  Umlt  their  application.  We  think 
this  contention  must  be  sustained.  See  Es- 
tate of  Biciki,  117  Pac.  BS2,  and  cans  there 
cited. 

[n  Appdlanti  alM  complain  ot  the  Intro- 


duction of  evidence  by  the  contestant  re- 
vealing the  unhappy  married  life  of  the  tes- 
tator and  his  second  wife,  but  it  was  the 
theory  of  the  contestant  that  these  marital 
troubles  so  worked  upon  the  srasibUlties  of 
Lavlnburg  as  to  make  him  an  easy  prey  to 
the  machinations  of  his  daughter  Sarah. 
The  evidence  did  show  that  he  was  greatly 
distressed  by  the  divorce  case  and  the  Inci- 
dents connected  with  It  If  the  engagement 
of  respondent  to  show  that  Mrs.  Schwalbe  took 
advantage  of  her  father's  distress  had  been 
successfully  accomplished,  the  evidence  of 
the  domestic  woes  of  the  old  man  would 
have  been  material.  The  court  properly  ad- 
mitted It  in  support  of  the  theory  of  the 
contestant. 

Appellants  also  call  our  attention  to  the 
court's  refusal  to  permit  the  former  wife  of 
the  testator  to  answer  certain  questions  with 
reference  to  bis  mental  condition  at  about 
the  time  of  the  execution  of  the  will.  The 
record  shows,  however,  that  she  testified 
upon  direct  examination  r^rding  her  for- 
mer husband's  mental  condition  as  favorably 
to  appellants  as  they  could  possibly  desire. 
The  court  properly  sustained  an  objection  to 
an  interrogatory  on  cross-examluatlou  by 
which  her  opinion  was  sought  upon  the 
question  whether  or  not  Lavlnburg  was  eas- 
ily influenced.  The  question  was  not  perti- 
nent to  anything  about  whidi  she  had  spoken 
on  her  direct  examination. 

[1 1]  Respondent  was  permitted  to  introduce 
evidence  regarding  his  financial  condition. 
If  this  has  been  done  as  a  part  of  his  case 
In  chief,  respondent  concedes  that  It  would 
have  been  serious  error  (Estate  of  Kauf- 
man, 117  Cal.  296,  49  Pac.  192,  69  Am.  St. 
Rep.  179),  but  proof  of  his  poverty  he  in- 
sists was  properly  allowed  in  rebuttal  of  the 
showing  made  by  appellants  that  the  testa- 
tor believed  his  son  Leon  to  he  a  wealthy 
man  by  reason  of  certain  boastings  and  ex- 
hibitions of  ready  money.  He  denied  on  the 
witness  stand  that  he  had  ever  made  any 
such  pretenses  of  wealth  to  his  father.  This 
evidence,  of  course,  was  properly  allowed,  but, 
as  the  material  inquiry  related  to  the  fa- 
ther's belief  on  the  subject  of  his  son's 
wealth  and  not  to  the  fact  of  the  latter's 
wealth  or  poverty,  the  principle  of  the  Kauf- 
man case  was  applicable,  and  the  evidence 
that  Leon  Lavinbarg  was  really  a  poor  man 
was  improperly  allowed. 

Certain  Instructions  are  criticised  by  ap* 
pellants,  but  we  think  that  these  criticisms 
are  for  the  most  part  unfounded.  Viewed  in 
Its  entirety  the  charge  to  the  jury  fully  and 
fairly  stated  the  law. 

The  orders  from  which  appellants  prose- 
cute their  appeal  are  reversed. 
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PEOPLE  T,  SCHAPER.    (Cr.  1,708.) 
(Supreme  Court  of  California.  Dee.  14, 1011.) 
1.  BuBozABT  (I  20*)— InroBHATion— SuFn- 

CIENCT. 

Under  Pen.  Code,  %  459,  providing  that 
every  person  who  ahall  enter  any  house,  etc., 
with  intent  to  commit  grand  or  petit  larceny 
therein,  is  guilty  of  burglary,  an  information 
charging  that  accused  entered  a  portion  of  the 
plant  of  a  tanning  company  known  as  the 
"Beam  House"  with  intent  to  steal  leather  ia  a 
sufficient  statement  of  the  offense  of  burglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  H  61-M;  Dec  DifVi  20.*] 

2>  Crtuiital  Law  (I  1166)^*)— Appeal  and 

Ebkob— Haduless  Ebbob— Fbesuhptions. 
Where  a  challenge  for  cause  waa  refused, 
the  juror  being  peremptorily  challenged,  the 
refusal  was  harmless  If  it  is  not  shown  that 
the  use  of  this  peremptory  challenge  compelled 
accused  to  accept  a  juror  unsatisfactory  to 
him,  though  accused  exhausted  all  of  his  per- 
emptory  challenges  before  the  Jury  was  se- 
lected. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Diff.  H  8U6-3U7;  Dec.  Dig.  i 
1168%.*] 

3.  Cbihinal  Law  (|  655*)— Tbial— Bshabks 
BY  Cotmr. 

Where  a  juror  ms  challenged  because  he 
had  stated  that  ha  knew  a  probable  witness 
for  the  prosecution,  and  that  ne  would  believe 
him  in  preference  to  witnesses  he  did  not 
know,  the -court's  remark  to  counsel  in  re- 
fusing the  challenge  "that  if  you  know  a  man, 
and  he  is  perfectly  satisfactory  to  you,  yon 
would  naturally  beUeve  him  before  an  un- 
known," was  not  objectionable,  as  it  could  not 
have  prejudiced  the  minds  of  the  Jurors 
present. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1620-1623;  Dec.  Dig.  { 
655.*] 

4.  CfinnMAi,  Law  (|  851*).— Evidbrce. 

A  letter  written  or  accused,  who  was  in- 
carcerated, asking  anouter  person  to  assist  him 
in  effecting  an  escape  and  stating  that  he  was 
in  a  bad  fix,  is  admissible  in  evidence  as  tend- 
ing to  show  consciouaness  of  guilt 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  776-785;  Dec.  Dig.  {  351.*] 

5.  Cbihinal  Law  (|  1048*)  — Appeai^Ex- 
CEFTiOHS  —  NECEsanr  Of  Bpecipio  Excep- 
tions. 

Where  accused  objected  generally  to  the 
admission  of  the  incriminatory  letter,  he  can- 
not complain  on  appeal  that  laolated  portions 
were  inadmissible. 

[Ed.  Note.— For  other  eases,  sea  Criminal 
Law.^Cent  Dig.  H  2654.  2666;  Dec.  Dig.  i 
1043' 

6.  BuROLABT  (f  41*) —PBOSEcunONS  — Evi- 
dence— SurFICIENCT, 

In  a  prosecution  for  burglary,  evidence 
held,  under  I'eo.  Code,  S§  400,  4G3,  making  a 
burglary  committed  between  sunset  and  sun- 
rise  an  offense  in  the  first  degree,  snfBcient  to 
show  burglary  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  S  08;  Dec  Dig.  i  41.*] 

7.  Cbiuinal  Law  ({  1147*)— Appbae^en- 

TEiNCE— DiSOBETION  OF  COUBT. 

Pen.  Code,  f  461,  making  burglary  in  the 
first  degree  punishable  by  imprisonment  for 
not  less  than  1  nor  more  than  15  years,  an 
accused  cannot  complain  that  a  sentence  of 


10  years  Is  an  abuse  of  the  trial  eoarfs  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
lAw,^Gent  Dig.  H  807%  8073;  Dee.  Dig.  f 

In  Bank.  Appeal  from  Snperlor  Court, 
Solano  County ;  .A.  J.  Buckles,  Judge. 

Wllltaiu  Schafer  waa  convicted  ot  bor- 
giary,  and  appeals.  Affirmed. 

Louis  Ferrari,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  Depaty 
Att;.  Oen.,  for  tbe  People. 

ANGELLOTTl,  J.  Tbe  defendant  waa 
convicted  of  burglary  in  tbe  first  degree,  and 
appealed  from  the  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 
The  appeal  was  transferred  to  this  court  for 
determination  after  decision  by  tbe  District 
Court  of  Appeal  for  the  Third  District,  affirm- 
ing such  Judgment  and  order. 

[1  ]  1.  It  Is  urged  that  the  Information  does 
not  state  a  public  offense.  After  accn^ng 
defendant  and  one  Daniel  McFadden  of  the 
crime  of  "burglary,  committed  as  follows," 
It  proceeds:  '*Tbe  said  Daniel  McFadden 
and  William  Scbafer,  on  or  about  the  14tfa 
day  of  October,  A.  D.  nineteen  hundred  and 
ten,  at  the  said  county  of  Solano,  state  of 
California,  *  *  •  at  and  In  the  dty  of 
Vallejo  then  and  there  willfully,  unlawfully, 
feloniously,  and  burglariously  did  enter  that 
certain  portion  and  part  of  the  plant  premis- 
es and  building  of  the  Santa  Rosa-Vallejo 
Tanning  Company,  a  corporation,  said  portion 
and  part  of  said  plant  building  and  premises 
being  designated,  called  and  known  as  tbe 
'Beam  House,*  witb  the  felonious  and  bur- 
glarious intent  *  •  •  then  and  there 
*  *  *  at  and  In  said  'Beam  House'  to 
commit  tbe  crime  of  larceny,  contrary  to 
the  form,  force,  and  effect  of  the  statute." 
etc.  The  claim  Is  that  the  information  does 
not  allege  that  the  defendants  entered  any 
place  as  to  which,  burglary  may  be  com- 
mitted under  our  statute.  The  statute  (sec- 
tion 450,  Pen.  Gode)  proTidea  that  "erery 
person  who  enters  any  bouse,  room,  apart- 
ment shop,  warehouse,  store,  mill,  bam,  sta- 
ble, outhouse,  or  other  building,  tent  Teasel* 
or  railroad  edr,  with  Intent  to  commit  grand 
or  petit  larceny,  or  any  fdony,  is  guuty  of 
bu^lary."  No  demurrer  was  interposed  to 
this  information,  and  tbere  is  no  pretense 
that  the  defendant  was  not  fully  advised 
thereby  as  to  the  precise  diarge  against  blm. 
His  claim,  after  trial  and  convlctton.  sim- 
ply Is  that  It  so  absolutely  falls  to  show  tbe 
offense  of  burglary  that  it  cannot  serve  as 
sufficient  support  for  the  conviction  and  judg- 
ment While  tbe  InformatioUt  as  said  by  the 
District  Court  of  Appeal,  l>  "open  to  some 
criticism,"  and  contains  more  words  than 
necessary,  we  think  it  substantially  alleges 
an  unlawful  entry  of  a  bousQ  of  the  tanning 
company,  with  Intent  therein  to  conuult 


■For  other  caus  see  same  topic  aad  «ecUon  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Swiss  *  Bsp'r  indsxoa 
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grand  larceny.  No  otber  construction  could 
reasonably  be  giren  to  tbe  language  used.  The 
qualifying  word  "beam"  used  in  the  Infor- 
mation does  not  detract  from  the  effect  of 
tbe  word  "house,**  which  d^otea  one  of  the 
structures  named  in  section  459  of  tbe  Penal 
Code.  Substantially  the  information  alleg- 
ed that  the  defendants  unlawfully  entered 
the  "Beam  House"  of  the  tanning  company, 
with  Intent  therein  to  commit  larceny.  It 
thus  sufficiently  stated  a  public  offense  to 
■upport  a  Judgment 

[2]  2.  It  is  claimed  that  tbe  trial  court 
erred  in  disallowing  a  challenge  for  cause 
Interposed  to  Juror  William  Eraser  on  the 
ground  of  actual  bias.  It  la  unnecessary  to 
determine  whether  there  was  any  error  in 
tUs  ruling.  Mr.  Fraser  was  subsequently 
peremptorily  challenged  by  the  defendant, 
and  did  not  serre  as  one  of  the  Jurors. 
While  the  record  shows  that  the  defendant 
did  subsequently  exhaust  his  10  peremptoi^ 
challenges,  it  does  not  appear  that  he  had 
occasion  or  desire  to  use  an  additional  per- 
emptory challenge,  or  that  each  and  all  of 
the  12  Jurors  finally  accepted  and  sworn 
were  not  entirely  satisfactoiT  to  him.  All 
that  tbe  record  shows  in  this  connection  is 
the  examination  of  Mr.  Fraser  and  the  pro- 
ceedings and  ruling  upon  the  challenge  for 
cause  interposed  to  bim,  and  the  fact  that 
the  defendant  used  10  peremptory  challeng- 
es, including  that  used  on  Mr.  Fraser.  This 
is  not  enough  to  warrant  reversal  for  error 
in  tbe  ruling  on  the  challenge  for  cause  to 
Mr.  Fraser.  It  is  entirely  consistent  with 
the  record  that  the  12  Jurors  who  actually 
tried  the  case  were  absolutely  satisfactory 
to  defendant,  and  that  he  desired  all  of 
them  to  serve,  and  would  not  have  excused 
any  one  of  them  If  he  had  been  given  the 
opportunity.  After  Judgment,  the  contrary 
should  not  be  presumed.  It  was  said  in  Peo- 
ple T.  Durrant,  116  Cal.  196,  48  Pac.  78: 
"Thompson  on  Trials,  {  120,  thus  declares 
tbe  principle:  'It  Is  a  rule  of  paramount 
Importance  that  errors  committed  in  over- 
ruling challenges  for  cause  are  not  groonds 
of  reversal,  unless  it  be  shown  an  objection- 
able Juror  was  forced  upon  tbe  challenging 
party  after  he  had  exhausted  his  peremp- 
tory challenges.  If  his  peremptory  challeng- 
es remain  unexhausted,  so  that  he  might 
have  excluded  the  objectionable  Juror  by  tliat 
means,  he  has  no  ground  of  complaint.*  Tbe 
rule  above  stated  finds  overwhelming  sup- 
port from  the  authorities. **  It  is  true  that 
in  People  v.  Durrant,  supra,  tbe  defendant 
bad  not  exhausted  his  peremptory  challeng- 
es when  tbe  Jury  was  completed,  but  tbe 
fact  that  be  does  exhaust  them  does  not 
preclude  the  application  of  the  rule  above 
quoted.  Tbe  important  thhig  la  that  It  does 
not  appear  that  an  objectionable  Juror  was 
forced  upon  the  defendant.  This  rule  was 
applied  by  the  Supreme  Court  of  Nevada  In 
State  T.  Raymond*  11  Ner.  98,  where  tbe 


court  said:  "In  Fleeson  t.  Savage-  Silver 
Mtning  Company  [8  Nev.  167],  the  Supreme 
Court  of  this  state  said  that  'the  rules  gov- 
erning the  impaneling  of  Juries,  the  intro- 
duction of  evidence,  and  tbe  general  conduct 
of  trials  are  but  the  means  by  which  such 
right  is  to  be  obtained,*  and  that,  If  it  ap- 
peared 'tbat  a  departure  from  them  did  not 
defeat  or  affect  the  ultimate  object  of  the 
trial,  it  would  be  a  mocbery  of  Justice  to 
set  aside  a  Judgment,  otherwise  proper  and 
regular,  because  of  such  departure.'  And  it 
was  there  decided  that,  if  a  Juror  Is  chal- 
lenged for  cause,  that  challenge  is  over- 
ruled, and  be  is  then  challenged  peremptori- 
ly, there  does  not  necessarily  arise  any  iu- 
ference  that  the  challenging  party  is  there- 
by injured;  that  an  injnry  could  only  arise 
in  case  tbe  cballenglng  party  was  compelled 
to  exhaust  all  bis  peremptory  challenges, 
and  afterward  have  an  objectionable  Juror 
placed  on  the  panel  for  the  want  of  another 
challenge.  This  general  principle  to  which 
we  adhere  has  been  frequently  decided  In 
both  civil  and  criminal  cases."  In  People  v. 
Rlggins,  112  Pac.  862,  relied  upon  by  de- 
fendant, tbe  opinion  states,  not  only  that  the 
defendant  exhausted  all  his  peremptory 
challenges,  but  that  by  reason  of  the  rul- 
ings of  the  court  he  was  forced  to  accept 
McKeen,  a  Juror  objectionable  to  him  and 
challenged  for  cause  by  him,  and  also  that 
be  asked  tbe  privilege  of  cbaUenging  Mc- 
Keen peremptorily,  and  that  bis  request 
was  denied. 

13]  3.  Complaint  la  made  of  a  remark  made 
by  the  trial  court  In  a  discussion  with  de- 
fendant's counsel  as  to  the  merits  of  the 
challenge  Interposed  to  Mr.  Fraser,  before 
the  ruling  thereon.  Fraser  bad  testified  tbat 
he  knew  Mr.  Johnson,  a  probable  witness  for 
tbe  state,  and,  on  being  asked  whether  in 
view  of  bis  acquaintance  with  falm  be  would 
believe  him  in  preference  to  anotber  witness 
whom  be  did  not  know,  answered  tbat  he 
would.  Counsel  then  challenged  the  Juror 
for  cause,  whereupon  the  court  said:  "Not 
on  tbat  That  is  the  principle  observed  by 
every  one.  If  you  know  a  man  and  he  is 
perfectly  satisfactory  to  yon,  and  If  yon  don't 
know  the  otber  man  testifying,  yon  would 
naturally  believe  bim  first"  The  claim  ap- 
pears to  be  that  this  remark  of  tbe  court  was 
in  effect  an  instruction  to  tbe  Jury  tbat  they 
must  believe  the  men  they  knew  and  mis- 
trust the  men  they  did  not  know.  Of  course, 
what  tbe  court  said  was  not  by  way  of  in- 
struction to  tbe  Jury  at  all,  and  could  not 
have  been  considered  by  any  Juror  as  such, 
but  was  simply  a  remark  to  counsel.  The 
court's  Instmctions  to  the  Jury  were  given 
later,  and  were  so  fair  that  absolutely  no 
complaint  Is  made  concerning  tbem  on  this 
appeal.  Tbe  claim  that  the  remark  was  of 
such  a  character  as  to  operate  to  defendant's 
prejudice  in  the  minds  of  such  Jurors  as  may 
have  been  present  in  tbe  courtroom  at  tbe 
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Ume  appean  to  ni  to  be  utterly  wltbout  ba> 
tie.  ErldCTtly  coniiMit  for  defendant  perceiv- 
ed nottdng  prejudicial  la  the  remark  at  tbe 
time  it  was  made,  fOr  no  objection  or  excep- 
tion was  tben  made  to  the  same,  and  noth- 
ing was  said  in  regard  thereto  nntU  the  case 
reached  the  appellatie  court. 

[4.  S]  4.  A  letter  written  by  defendant  while 
he  was  In  the  county  Jail  awaiting  trial  ma 
admitted  in  evidence  over  Ids  objection.  As 
to  this  ruUng  tbe  Dtetrlct  Court  of  Appeal 
said:  "A  letter  written  by  appellant  In  tbe 
county  Jail  was  admitted  over  his  objection. 
It  was  delivered  to  the  jaSler  by  one  Edwin 
Hlnee,  *a  trusty,'  two  or  three  daya  btfore 
the  latter'B  term  ot  imprlsonmoit  had  ex- 
pired. Hlnes  was  not  a  witness  In  the  cas^ 
presumably  for  the  reason  that  he  could  not 
be  found.  Tbe  letter,  however,  was  produced 
by  the  Jailer  with  the  forcing  exirianatlon, 
and  it  was  clearly  shown  to  be  In  the  hand- 
writing of  appellant  The  superscription 
was.  'Friend  Ed,*  and  a  portion  of  tbe  let- 
ter was  as  follows:  'Hello  Ed.  Now  Ed, 
can  I  depend  on  you  Tuesday  night?  Now 
Eld  don't  disappoint  me  when  the  lights  go 
out.  Be  here  with  the  steel  saw.  I  guess 
one  steel  saw  will  do  the  work.  I  can  work 
in  here  in  tbe  daytime,  two  bars  Inside  and 
one  outside.  The  bar  outside  I  can  get  out  in 
two  honrs.  It  Is  a  snap.*  Among  additional 
tBinga  the  letter  contained  this  declaration: 
'We  are  In  a  hell  of  a  hole,  you  know  that' 
We  can  see  no  error  in  the  ruling  of  the 
court  admitting  the  letter  in  evidence.  It 
contained  written  declarations  by  appellant 
of  his  purpose  and  intention  to  escape  from 
Jail  if  poeislble,  and  also  that  which  might 
be  reasonably  construed  as  an  admlssIoQ  of 
bis  guilt.  If  similar  oral  statements  had 
been  made  by  appellant  testimony  concern- 
ing them  could  certainly  be  received.  That 
he  reduced  them  to  writing  makes  them  no 
less  admissible.  They  are  received  as  tend- 
ing to  reveal  a  consciousness  of  guilt,  and 
the  fact  that  appellant  was  not  furnished 
tbe  saw,  and  therefore  be  made  no  attempt 
to  carry  bis  purpose  into  execution,  does 
not  affect  the  question.  Appellant  complains 
that  certain  portions  of  the  letter  should  not 
hare  been  admitted,  but  he  made  no  such 
objection  In  the  court  below;  his  opposition 
being  to  the  letter  as  a  wholes  and  it  Is  too 
late  to  make  the  point  now." 

No  objection  to  this  portion  of  the  opinion 
of  tbe  appellate  court  has  been  made  In  this 
court.  It  appears  to  us  to  correctly  dispose 
of  the  claim  made  by  defendant's  counsel 
that  the  court  erred  in  admitting  the  letter, 
and  we  adopt  the  same  as  a  portion  of  this 
opinion. 

[8]  S.  It  is  urged  that  the  evidence  was  In- 
sufficient to  sustain  a  verdict  of  guilty  of 
burglary  of  the  first  d^ree,  which  is  burglary 
committed  during  the  period  "between  sunset 
and  sunrise."  Pen.  Code,  H  463.  There 
is  no  foundation  In  the  record  for  any  soch 


dalm.  The  evidence  Is  without  dispute  to 
the  effect  Uiat  the  bn^lary  was  ccnnmitted 
between  6  o'clock  p.  m.  of  tbe  aftnnotm  of 
October  13,  1910,  and  some  time  prior  to  7 
o'clock  a.  m.  of  October  14,  1910:  that  it 
bad  not  been  committed  when  Jotasuon  left 
the  tannery  at  5  p.  m.  on  October  13tb,  leav- 
ing the  iflace  nnoocnpled  by  any  one;  and 
Uiat  it  had  been  committed  when  he  retnmed 
some  time  before  T  a.  m.  the  next  morning. 
The  parties  committizig  tbe  burglary  took  bom 
tbe  house  entered  tv  them  hides  weighing  at 
leist  1,400  pounds  and  loaded  them  on  a  wag- 
on broi4:ht  to  ttie  tannery  for  tiie  purpose. 
Added  to  the  almost  necessary  Inference  that 
this  wss  not  accomplldied  dther  In  the  riwrt 
period  between  5  p.  m.  and  sunset  on  October 
ISth,  or  In  the  short  period  betweoi  sunrise 
and  ft  few  minutes  before  7  a.  m.  on  Octoba 
14tb,  is  the  testimony  of  a  witness  to  tbe 
effect  that  be  saw  Scbafw  and  his  codefrad- 
ant  about  2:30  a.  m.  on  the  morning  of  Oc- 
tober 14th  about  S%  miles  north  of  Yallejo, 
driving  a  single  horse  attached  to  a  wagon, 
beaded  north  (going  from  Vallejo),  and  that 
the  horse  was  wringing  wet 

[7]  6.  It  Is  urged  that  tbe  court  abused  Its 
discretion  in  sentencing  tbe  defendant  to  10 
years  Imprlsomnent  In  the  state  prison.  The 
puuishment  awarded  may  appear  somewhat 
severe,  if,  as  Is  claimed,  defendant  bad  nevw 
before  been  convicted  of  any  public  offense, 
in  view  of  the  fact  that  the  building  entered 
was  uninhabited  and  tbe  property  stolen  was 
valued  at  something  less  than  $130.  Bnt  in 
this  state  the  determination  of  the  trial  court 
as  to  the  penalty  to  be  adjudged  on  conviction 
of  a  pnbllc  offense  Is  conclusive  upon  all  ap- 
pellate courts,  provided  the  court  adjudges  a 
penalty  wbtcli  Is  authorized  by  the  statutes 
of  the  state.  Section  461,  Penal  Code,  makes 
burglary  of  the  first  degree  punishable  by 
imprisonment  in  the  state  prison  "for  not 
less  than  one  nor  more  than  fifteen  years." 
As  the  trial  court  confined  Itself  within  these 
limits,  its  action  Is  beyond  review  by  the 
courts  on  appeal. 

Tbe  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  MEf.VIN,  J.;  IX)RIOAN,  J-i 
SHAW,  J.;  HENSHAW.  J.;  SIX>SS»  J. 


BECKMAN  V.  WATERS  et  aL   (L.  A.  2.724.) 

(Supreme  Court  of  California.    Dee.  IS,  1911. 
Behearing  Denied  Jan.  12,  1912.) 

L  MoBTQAGES  (I  ST*)— Absoluts  Duo  as 

MOBTOAGB. 

An  Instrument  parpoftlog  to  convey  tlw 
title  to  real  or  personal  property  may  be  ihowo 
to  have  bMD  Intended  to  sectin  a  debt  due  from 
tbe  Rraotor  to  tbe  grantee,  and  to  operate  as  s 
mortgage  only. 

(Ed.  Note.— For  other  cases,  see  Mortgages, 
cent  Dig.  H  97-107;  DwTDfg.  |  S7.«] 
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2.  Apful  and  XbOOB  (I  1002*)— Tendznqb— 

HETieW— CONFLlCTIHa  EVIDENCE. 

A  findtng  on  conflicting  evidence  will  not 
be  reversed,  where  there  is  sabetantial  evidence 
aaatcining  It. 

[EML  Not& — For  other  cases,  see  AnmsI  and 
Error.  Cent  Dig.  H  8»35-3937;  Dec.  Dig.  % 
1002.  ■] 

8.  MOSTGAOBB  (S  88*)  ~  ABSOLUT!    DEED  AS 

MoBTGAGB—EJviDENCB— Findings. 

Evidence  held  to  sustain  a  finding  that  a 
conveyance  of  real  and  personal  property,  ab- 
solate  on  its  face,  was  intended  as  a  mortgage 
to  secure  the  price  of  the  Interest  of  the  mort- 
gagor's partner  in  the  property  mortgaged. 

fEld.  Notrt— For  other  cases,  see  Mortgages, 
Cent  Dig.  »  108,  111 ;  Dec.  Dig.  |  3a*] 

4.  Depositions  (|  70*)  —  Motabt's  CEBrm- 

ClAT8~SiaNATUBE. 

Under  Code  Civ.  Proc  1  2032,  providing 
that  a  deposition  must  be  certified  by  the  Judge 
or  officer  taking  it,  a  certificate  bearing  the 
notarial  seal  of  the  officer  taking  the  depowtion, 
but  not  signed  by  him,  is  insufiicient. 

tEJd.  Note.— For  other  cases,  see  Depositions, 
Gent.  Dig.  S|  1»0-19«;  DeeTDig.  |  76^ 

5.  GONTIRUAHOE  (|  46*)— APFUOATIOR— DlU- 
GENCE. 

It  was  not  an  abase  of  discretion  to  deny 
a  continuance  because  of  the  absence  of  plain- 
tUf,  where  the  affidavit  in  support  of  the  mo- 
tion only  showed  thfit  plaintiff  was  unable  to 
he  present  at  the  time  set  for  trial,  and  there 
was  nothing  to  indicate  that  he  would  be  able 
to  appear  at  any  later  time;  there  beii^  no 
sufficient  excuse  for  failure  to  take  a  deposition 
before  trial, 

[JEU.  Note.— For  other  cases,  see  Continoance, 
Cent  Dig.  H  m-140;  Dec.  Dig.  |  4tt.*] 

Department  1.  Appeal  from  Superior 
Court.  Santa  Barbara  County;  Chas.  Mon- 
roe^  Judge. 

Action  by  Ellas  Bee  km  an  against  Wil- 
liam Q.  Waters  and  tbe  Sou  Miguel  Island 
Company.  From  an  order  denying  plain- 
tiiTa  motion  for  a  new  trial,  he  appeals.  Af- 
firmed. 

J.  F.  Conroy  and  E.  W.  Sqaler,  for  appel- 
lant W.  S.  Day  and  Henl^  a  Booth,  for 
respondoita. 


SLOSS,  J.  This  la  an  m)peal  by  plaintiff 
from  an  order  denying  his  motion  tor  a  new 
trial.  The  controversy  between  the  parties 
turns  principal^  upon  the  effect  of  an  in- 
stniment,  in  form  a  deed  absolute,  executed 
by  the  defendant  Waters  to  plaintiff,  Beck- 
man,  and  purporting  to  convey  certain  real 
estate,  to  wit,  the  island  of  Son  Miguel,  con- 
taining about  14,000  acres  of  land,  and  sit- 
uated in'tbe  Padflc  Ocean  off  the  coast  of 
Santa  Barbara  county.  On  the  part  of  the 
plaintiff,  the  claim  was  and  Is  that  this  In- 
stnunent  was  In  fact  what  It  purported  to 
be,  while  the  defendants  contended  below, 
as  they  contend  here,  tliat  the  deed  was  In- 
tended to  be  and  was  a  mortgage.  The 
transaction  Included  the  execution  and  deliv- 
ery by  Waters  to  Beckman  of  a  bill  of  sole 
of  live  stock  and  other  personal  property  on 
the  Island,  and  the  same  question  of  mort- 


gage or  absolute  transfer  is  presented  with 
reference  to  this  bill  of  sola 

The  action  was  commenced  on  March  11, 
1904.  An  amended  complaint,  filed  on  July 
2,  IQOi,  aUeges  that  on  or  about  the  Ist  day 
of  February,  1892,  Waters  executed  and  de- 
livered to  plaintiff  a  deed  conveying  the  said 
island  of  San  Miguel,  and  on  the  same  Qay 
executed  and  delivered  to  plaintiff  a  bill  of 
sale  transferring  the  personal  proper^  aliove 
referred  to.  It  then  aUeges  that  on  the  same 
day  (February  1,  189iS)  the  plaintiff  executed 
and  delivered  to  Waters  an  instmment  in 
writing,  whereby,  after  reciting  the  convey- 
ance by  Waters  to  Beckman  of  all  the  right, 
title,  and  interest  of  Waters  In  the  island  of 
San  Miguel  and  In  the  personal  property 
thereon.  It  was  agreed  that  Waters,  his  heirs, 
executors,  administrators,  or  assigns  "may  at 
any  time  hereafter  within  three  years  from 
the  date  hereof,  pay  to  me,  my  heirs,  execu- 
tors, administrators  or  assigns,  the  sum  of 
$7,000,  gold  coin  of  the  United  States,  with 
Interest  thereon  at  the  rate  of  ten  per  cent, 
per  annum,  Int^est  [layable  semi-annually, 
and  upon  ttie  payment  of  the  said  sum  and 
interest  thereon  In  manner  and  time  afore- 
said I  do  •  •  •  agree  to  reconvey  by  a 
good  and  sufficient  quitclaim  deed  and  bill 
of  sale  to  said  William  Q.  Waters  •  •  • 
all  my  right,  title  and  interest  In  and  to  the 
above  described  real  and  personal  property 
and  the  Increase  thereof,  excepting  such  pei-- 
Bonal  property  or  products  from  said  Island 
that  are  sold  In  the  meantime,  and  In  the 
event  of  such  payment  In  the  manner  and  at 
the  time  hereinabove  set  forth  with  the  In- 
terest at  the  time  it  becomes  due,  then  the 
said  W.  Q.  Waters  shall  be  entitled  j:o  cred- 
it for  the  amount  of  such  sales  upon  said 
indebtedness."  It  is  alleged  that  on  March 
25,  1892,  defendant  Waters  paid  $1,000  on 
account  of  the  purchase  price  of  the  property 
mentioned  in  said  Instrument;  that  at  di- 
vers times  prior  to  January  1, 1896,  sums  ag- 
gregating $1,600  were  received  in  part  pay- 
ment of  said  purchase  price  as  proceeds  and 
profits  accruing  from  the  property  on  the 
island;  and  that  on  or  about  the  Ist  day  of 
January,  180S,  the  plaintiff,  at  the  request 
of  Waters,  granted  said  defendant  further 
time  for  payment  of  the  balance  of  the  pur- 
chase price.  Plaintiff,  it  is  alleged,  held  pos- 
session of  the  real  and  personal  property  so 
transferred  to  him  from  the  Ist  day  of  Feb- 
ruary, 1892,  to  the  11th  day  of  May,  1886, 
said  Island  being  in  charge  and  control  of  a 
manager  employed  by  plaintiff;  said  man- 
ager died  on  the  11th  day  of  May,  1896, 
whereupon  Waters  assumed  charge  and  con- 
trol of  said  island,  and  he  and  thos«  claim- 
ing under  him  have  ever  since  held  posses- 
sion of  said  island  and  pro[>er^  as  trustees 
for  plahitiff.  On  March  8, 1897,  Waters  sold, 
conveyed,  and  assigned  unto  his  codefau^ 
ant,  San  Miguel  Island  Company,  a  ctffpo> 
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ration,  his  rlglit  to  and  Interest  In  said  Island 
and  the  pn^nrty  tbereon,  and  said  oorpora- 
tton  bas  ever  since  claimed  an  Interest  In 
said  real  and  prasonal  propert7<  It  Is  fur- 
ther allied  that  Waters  is  the  manager  of 
the  bnalness  of  said  corporation;  that  as 
such  he  bas  received  rents,  Issues,  and  prof- 
its of  said  Island  for  which  he  has  not  ac- 
counted ;  and  that  the  defendants  claim  said 
Island  and  the  properly  thereon  adversely  to 
plaintiff.  No  payments,  except  as  above  stat- 
ed, have  been  made  under  said  agreement  of 
purchase.  Under  these  allegations  the  plain- 
tiff prayed  for  the  appointment  of  a  recover; 
that  the  defendants  be  required  to  account; 
that  they  be  restrained  from  disposing  of 
the  real  or  personal  property;  and  that  up- 
on the  ascertainment  of  the  amount  due  by 
Waters  to  plaintiff,  under  the  agreement  of 
February  1,  1892,  the  court  order  said 
amount  to  be  i>ald  to  plaintiff,  and  in  de- 
fault of  such  payment  that  the  Interest  of 
the  defendants  In  the  property  be  divested. 

The  defendants  answered  separately,  deny- 
ing most  of  the  material  allegations  of  the 
complaint  and  setting  up  affirmative  defens- 
es. The  nature  of  the  issues  raised  will  ap- 
pear with  sufficient  clearness  from  the  fol- 
lowing summary  of  the  flndlngs. 

The  court  found  that  the  possession  of  the 
property  was  never  delivered  to  the  plain- 
tiff, and  that  plaintiff  never  held  possession 
as  owner  or  otherwise;  that  defendant  Wa- 
lters never  held  possessien  of  said  property 
as  trustee  for  the  plaintiff  or  otherwise  than 
as  owner;  that.  In  fact,  said  deed  and  bill 
of  sale  and  said  written  agreement,  all  dated 
February  1,  1882,  were  and  were  intended 
by  the  parties  thereto  to  be  a  mortgage  by 
Waters  to  Becliman  to  secure  the  payment 
to  Beckman  of  the  sum  of  f7,000  on  or  be- 
fore three  years  from  February  1,  1892,  with 
Interest  thereon  at  the  rate  of  10  per  cent. 
per  annum,  payable  semlauuually.  It  was 
found  that  no  extension  of  time  had  been 
granted  by  plaintiff  to  defendant,  and  that 
plaintiff's  claim  was  barred  by  the  statute 
of  limitations. 

As  above  suggested,  the  plaintiff's  main 
contention  on  his  motion  for  a  new  trial 
was  that  the  evidence  did  not  sustain  the 
finding  that  the  transaction  in  question  con- 
stituted a  mortgage.  Of  course,  if  the  plaln- 
tifTs  position  was  that  of  a  mortgagee,  there 
can  be  no  question  that  his  right  to  relief 
Is  barred  by  limitation.  The  debt  secured  by 
the  mortgage  was  due  three  years  from  Feb- 
ruary 1,  1802.  The  finding  that  no  exten- 
sion was  granted  Is  not  attacked,  and,  conse- 
quently, an  action  to  foreclose  the  mortgage 
was  barred  at  the  expiration  of  four  years 
from  the  maturity  of  the  debt,  or  February 
1,  18!)9.  The  last-mentioned  date  was  more 
than  five  years  before  the  commencement  of 
the  action. 

[1,  2]  It  Is  thoroughly  settled  by  the  deci- 
sions of  this  court  that  an  instrument  pur- 
porting to  convey  the  title  to  real  or  person- 


al property  may  be  shown  to  have  been  In- 
teaded  to  operate  as  a  mortgage.  It  baa 
often  been  said  that  clear  and  convincing 
evidence  la  required  to  justly  a  court  in  find- 
ing that  a  deed  which  purports  to  conv^  the 
title  to  land  In  fee  simple  was  intended  to  be 
a  mortgage.  But,  as  la  said  In  Gonta  v. 
Winston,  153  Cal.  686,  96  Pac.  857,  in  which 
many  earlier  cases  are  tdted:  *' Whether  or 
not  the  evidence  offered  to  change  the  os- 
tensible character  of  the  instrument  is  dear 
and  convincing  Is  a  question  for  the  trial 
court.  *  *  *  In  snch  cases,  as  in  others, 
the  determination  of  that  court  in  favor  of 
either  party  upon  conflicting  or  contradictory 
evidence  is  not  open  to  review  In  this  court." 
And  similarly,  in  Wadleigh  v.  Phelps,  149 
Cal.  627,  637,  87  Pac  93.  98,  It  is  said  that 
this  conrt  "will  not  disturb  the  finding  of 
the  trial  court  to  the  effect  that  the  deed  is 
a  mortgage,  where  there  Is  snbstantial  evi- 
dence warranting  a  clear  and  satisfactory 
conviction  to  that  effect" 

[3]  In  the  case  at  bar,  It  appears  that,  be- 
fore any  of  the  transactions  here  involved, 
the  defendant  Waters  and  one  Schilling  had 
been  Jointly  interested  In  the  ownership  of 
San  Miguel  Island  and  the  personal  prop- 
erty thereon.  In  December,  1890,  Waters  had 
purchased  Schilling's  interest,  giving  him 
therefor  a  promissory  note  for  |7,000.  secured 
by  an  Instrument  described  in  the  record  as 
a  "pledge"  of  the  island  and  of  the  property 
thereon.  This  note  and  pledge  were  assigned 
by  Schilling,  in  January,  1892,  to  the  plaintiff 
Beckman,  who  was  acting  on  behalf  of  him- 
self and  one  Oaty.  A  finding,  which  Is  not 
attadied,  declares  that  this  assignment  was 
a  part  of  the  transaction  of  February  1, 1892, 
by  which  the  deed,  bill  of  sale,  and  recon- 
veyance agreement  were  executed.  Coinci- 
dent with  the  assignmrat  of  the  pledge,  Schil- 
ling made  a  quitclaim  deed  to  Beckman  of 
an  undivided  one-half  interest  in  the  Island. 
This  deed  declared  that  it  was  made  to  Beck- 
man for  the  purpose  of  enabling  htm  "to  ful- 
fill all  the  obligations  required  in  the  said 
pledge  of  the  said  Schilling."  Beckman  and 
Gaty  signed  an  agreement,  declaring  that 
they  were  equally  Interested  In  the  purchase 
of  the  note  and  pledge  from  Schilling,  and 
on  the  1st  day  of  February — the  date  on 
which  the  papers  between  Bedcman  and  Wa- 
ters were  executed — Beckman  executed  to 
Gaty  a  deed  of  an  undivided  one-half  Inter- 
est in  the  Island  and  the  personal  property 
thereon ;  such  instrument  reciting  that  Gaty 
had  advanced  a  part  of  the  consideration 
for  the  transfer  from  Schilling  to  Beckman. 
On  the  same  day  and  as  part  of  the  same 
transaction,  Beckman  conveyed  to  Waters  all 
of  his  interest  In  the  island  and  personal 
property  by  instrnments  reciting  that  they 
were  intended  to  discharge  the  pledge  of 
Schilling.  Then  followed  the  making  of  the 
deed  and  bill  of  sale  and  the  agreement  set 
forth  in  the  complaint. 

We  think  these  facta  fully  JuatUted  the  tri- 
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al  court  In  oondadlng  tbat  the  conveyance 
from  Waters  to  Beckman  was,  in  fact,  a 
mortgage  to  Becnre  the  payment  of  $7,000, 
and  this,  notwithstanding  the  tact  that  there 
was  no  writing,  whereby  Waters  In  terms 
bound  himself  to  pay  snch  sum  to  Beck- 
man.  It  will  be  observed  that  f7,000  was  the 
consideration  which  Waters  had  originally 
agreed  to  pay  Schilling  for  a  one-half  inter- 
est in  the  property,  and  tliat  the  payment  of 
this  sum  was  secured  by  lien  upon  the  prop- 
erty. Beckman  and  Qaty  succeeded  to  the 
interest  of  Schilling.  Kew  papers  were  ex- 
ecuted, dlmlnating  Sctillllng  from  the  trans- 
action, and  Introducing  Beckman  as  the  party 
with  whom  Waters  was  dealing.  The  same 
property  which  bad  been  "pledged"  to  Schil- 
ling to  secure  the  paymwt  of  the  (7,000  was 
conveyed  to  Beckman,  and  Uils  property  was, 
by  the  agreement  aenmipanylng  the  deed  and 
bill  of  sale,  to  be  raconveyed.  to  Waters  upon 
payment  of  the  some  sum  of  $7,000,  which 
had,  two  yean  before,  been  the  purchase 
Itrioe  of  as  undivided  one-half  Interest  Wa- 
ters remained  in  poasceslon,  and,  as  is  ahown 
by  the  pleadings,  made  partial  payments  to 
Beckman. 

Taking  all  of  these  transactions  together,  it 
Is  a  reasonable  inference  that  the  transac- 
tion between  Beckman  and  Waters  waa  In- 
tended to  simply  subetttnte  the  former  for 
Schilling.  The  fact  that  under  the  terms  of 
the  agreemrait  set  forth  In  the  complaint  Wa- 
ten  was  tx>  receive  a  retnnsfer  on  payment 
of  the  predae  sum  which  had  been  due  to 
Schilling,  lends  strong  support  to  the  view 
that  Beckman  was  purchasing  the  claim  of 
SchUUng,  together  with  the  security  for  it 
held  by  Schilling.  It  is  certainly  unlikely 
tbat  Watei^  after  agreeing  to  pay  $7,000  for 
a  one-half  Interest  in  the  property,  would  be 
willing  to  part  with  the  entire  property  for 
no  gTMter  emislderation  than  a  release  of 
his  liability  for  this  amount  And  it  would 
likewise  be  strange  that  BedEman.  If  he  were 
the  owner  of  pn^erty,  one-half  of  which 
had,  two  years  before,  been  sold  for  $7,000, 
should  be  willing  to  agree  to  sell  the  entire 
property  at  any  time  wlthtn  three  years  for 
the  same  snm,  with  interest  Again,  the  par- 
tial payments  whidi,  in  his  complaint,  Beck- 
man admits  having  received  are  more  con- 
sistent with  the  existence  of  a  debt  and 
mortgage  than  of  an  agreement  for  sale, 
which  contained  no  provision  for  partial  pay- 
ments. A  further  circumstance  supporting 
the  conclusion  of  the  court  below  is  the  ex- 
ecution by  Beckman  to  Gaty,  on  February 
1.  1892,  the  very  date  of  the  transactions  In 
question,  of  a  deed  conveying  a  one-half  In- 
terest in  the  property.  If  his  Interest  was 
that  of  a  mortgagee,  his  conveyance  might 
well  have  been  intended  to  transfer  an  In- 
terest In  the  mortgage,  but  If,  on  the  other 
hand,  he  was  the  owner,  and  had  already 
made  an  agreement  to  s^  the  property  to 
Waters,  he  could  not  properly  convey  any 
part  of  the  projwrty  to  any  one  elseu 


It  la  oDdoubtedly  true  that  there  can  be  no 
mortgage  without  an  indebtedness  (Ahem  v. 
McCarthy.  107  Cal.  382,  40  Pac.  482 ;  Henley 
V.  Hotaling,  41  Cal.  22).  and  that  no  note 
for  the  $7,000  was  given  by  Waters.  But  In 
this  respect  the  case  Is  analogous  to  Couts  v. 
Winston,  supra.  There,  too,  there  was  no 
direct  promise  in  writing  to  pay  the  sum  ad- 
vanced, but  the  transaction  as  a  whole  was 
such  as  to  Justify  the  inference  tbat  the  mon- 
ey was  advanced  as  a  loan,  and  that  the  par- 
ty executing  the  deed  had  at  least  Impliedly 
agreed  to  repay  the  sum  advanced.  The 
same  inference  la  permissible  here,  and  Is  the 
more  reasonable,  because  of  the  fact  that  the 
instrument  providing  for  a  reconveyance 
speaks  of  payment  of  the  sum  of  $7,000  "at 
the  time  It  becomes  due,"  and  provides  for 
credits  to  Waters  upon  hla  "Mebtedne^t," 

There  are  several  alleged  errors  of  law  as- 
signed by  the  appellant  The  plaintiff  offered 
in  evidence  a  power  of  attorney  from  himself 
to  Oaty.  This  paiier  does  not  appear  to  have 
been  executed  on  the  same  day  as  the  Instru- 
ments In  controversy,  and  was  not  proven  to 
be  a  part  of  the  same  transaction.  Further- 
more, there  is  nothing  to  show  that  It  was 
ever  brought  to  the  knowledge  of  the  defend- 
ant Waters,  and  It  could  not  therefore  bind 
him. 

[4]  The  plaintiff  was  not  present  at  the 
trial.  His  deposition,  taken  in  a  former  ac- 
tloD,  was  offered.  The  defendants  objected 
to  its  admission  upon  two  grounds,  one  of 
which  waa  that  the  certificate  of  the  notary 
before  whom  the  deposition  was  taken  was 
not  signed.  The  objection  was  sustained. 
There  was  no  error  in  this  ruling.  Under 
section  2032  of  the  Code  of  Civil  Procedure, 
a  deposition  must  be  "certified  by  the  Judge 
or  officer  taking"  it  A  certificate,  prepared 
in  proper  form,  was  attached  to  the  deposi- 
tion, but  as  suggested  above,  the  notary  bad 
neglected  to  sign  it  although  the  notarial 
seal  had  been  affixed.  Wherei  as  here,  the 
form  of  certificate  indicates  that  It  was  in- 
tended tbat  the  authentication  should  be  by 
means  of  a  signature,  we  do  not  think  a 
sealed,  but  unsigned,  certificate  amounts  to 
a  compliance  with  the  requirement  that  the 
deposition  shall  be  certified  by  the  officer. 

[S]  It  is  also  claimed  that  the  court  erred 
In  denying  the  motion  for  a  continuance  on 
the  ground  of  tlie  absence  of  tbe  plaintiff. 
The  court  did  not  abuse  Its  discretion  In  this 
ruling.  Tbe  affidavits  offered  to  support  the 
motion  showed,  at  most  tliat  the  plaintiff 
was  unable  to  be  present  at  the  time  set  for 
the  trial.  But  there  was  nothing  to  indicate 
tbat  he  would  be  able  to  appear  at  any  later 
time;  nor  was  there  any  sufficient  showing 
of  an  excuse  for  the  failure  to  take  his  dep- 
osition In  proper  form  before  the  triaL  No 
other  points  are  raised. 

Tbe  order  is  affirmed. 

We  concur :  SHAW.  J.  i  ANGBLLOTTI,  J. 
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Id  re  OAROTHERS'  ESTATE.    (Sac  1,671.) 

(Sapreme  Court  of  California.  Dec.  15, 1911.) 

L  WnXB   (S  439*)— COHSTBUCTIOH— CXBCini- 
STANCEa  OF  MaKIITG. 

By  express  provisioD  of  Civ.  Code,  1318, 
In  case  of  uncertainty  arising  on  Uie  face  of  a 
will,  testator's  intention  is  to  be  ascertained 
from  its  words,  taking  into  view  the  firenm- 
stances  under  whicb  it  was  made. 

gSd.  Note.— For  other  cases,  see  Wills,  Cent 
.  U  952i  966,  957;  Dec.  Dig.  {  439.*] 

2.  Wills  (1  602*)  —  Estaxbs  Gbiatkd— De- 
feasible FEB— Conditional  Ldutations. 
A  will  gave  to  testator's  wife  and  a  son 
an  estate  in  a  farm  for  the  life  of  the  wife. 
It  then  provides  that  on  the  wife's  death  the 
farm  "vesta  absolutely  in  and  Is  the  property 
of  the  sou,  "and  in  case"  be  "dies  without 
Issue  his  property  herein  specified  becomes  the 
property  oP  a  second  son,  and  at  his  death 
goes  to  a  daughter.  Civ.  Code,  i  1322,  pro- 
vides that  a  clear  and  distinct  devise  cannot  be 
affected  by  any  other  words  not  equally  clear, 
field,  that  the  words  of  the  devise  over  to  the 
second  son  and  daughter  were  sufficiently  clear 
to  meet  the  requirements  of  the  statute  and  to 
impou  conditional  limltatbiu  on  the  fee. 

[Ed.  Note.— For  other  easef»  see  Wills,  Cent 
Dig.  SS  1351-1SC9;  Dec  Dig.  |  602.*] 

B.  Wills  (S  466*)— Constbuctioh— Pabtiou- 

LAB  WOBDS— "THAT." 

Where  by  his  will  testator  creates  an  es- 
tate in  fee  in  his  eldest  son,  and  then  provides 
"that  in  case"  the  devisee  "dies  without  issue 
his  property  herein  specified  becomes  the  prop- 
erty or*  testator's  second  son,  the  word  "that" 
must  be  construed  as  "but"  or  "provided  that" 

[Ed.  Note.— For  other  cases,  see  Wills.  Dec 
Dig.  S  466.* 

For  other  definitions,  see  Words  and  Riras- 
es,  ToL  8,  p.  6930.] 

4..  WnxB  (S  622*) —Estates  Created— Bb- 

IIAINDEBS— Fee  on  a  Fee. 

Where,  after  the  creation  of  a  defeasible 
fee  in  the  first  son,  a  will  provides  that  on  the 
deatii  of  such  son  without  issue  the  farm  de- 
vised becomes  the  property  of  testator's  second 
BOD  and  on  his  death  goes  to  testator's  daugh- 
ter, the  devise  to  the  daughter  is  not  void  as 
an  attempt  to  create  a  remainder  after  a 
devise  in  fee  to  the  second  son. 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  If  1440-1444;  Dec  Dig.  |  622.*] 

5.  Wills  (|  542*)  — SoBTzroBSHn^DEATH 
Coupled  with  CoNTiNaENor- "Simplt." 

Cir.  Code,  S  1336,  providing  that  "words 
in  a  will  referring  to  death  or  sarvivorship  sim- 
ply relate  to  the  time  of  the  testator's  death 
unless  possession  is  actually  postponed,  when 
they  must  be  referred  to  the  time  of  posses- 
sion," has  no  application  to  the  construction 
of  a  will  contalnmg  words  of  limitation  upon 
a  death  conpled  with  a  contingency  sach  as 
dying  vridiont  issues;  this  not  bong  death 
"simply." 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  8S  1166-1168;  Dec  Dig.  i  642.*] 

6.  WiLU  (I  046*)  —  SuBTXvofiSHXp  —  "Dies 
Without  Issni." 

If,  from  the  terms  of  the  will  and  the 
circumstances  attending  its  making,  it  does  not 
appear  that  the  words  "dies  without  issue" 
are  intended  to  mean  death  before  testator  or 
fht  first  taker,  they  will  be  construed  to  mean 
death  either  before  or  after  that  event 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  Si  1171-1176;  Dec  Dig.  {  646.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  2069-^1.] 


T.Wills  (5  546*)  —  Subvitobship- "Dixs 

Without  Issue." 

A  will  created  in  testator's  wife  and  eld- 
est son  an  estate  for  the  wife's  life  In  a  farm 
constituting  the  bulk  of  his'  estate.  It  tiien 
provides  that  on  the  wife's  death  the  Cam 

vests  absolutely  in  and  is  the  property  of 
the  son,  and  in  case  said  son  "dies  withoat  is- 
sue bis  property  therein  specified  becomes  the 
property  of'  a  second  son,  and  at  his  death 
goes  to  a  daughter.  When  the  will  was  made, 
the  eldest  son  was  a  bachelor  42  years  old, 
while  the  daughter  had  three  young  children. 
Held,  that  testator  intended  to  preserve  the 
estate  for  his  daughter,  and  hence  the  words 
"dies  withonC  issne"  will  be  construed  as 
meaning  death  at  any  time,  and  not  death  in 
the  lifetime  of  the  wife  in  order  to  effectuate 
that  intent 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
11  1171-1176;  Dec  Dig.  {  645.*] 
Angellottl,  Helvln,  and  SIoss,  33^  dissentinc. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  J.  W.  Hughes,  Judge. 

In  the  matter  of  the  estate  of  Andrew 
Carothers,  deceased.  From  on  order  John 
E.  Witherspoon,  administrator,  and  others, 
appeal;  Earl  D.  White  being  the  respond- 
wt  Beraned. 

White  ft  Miller,  Blchards  ft  Carrier,  and 
Devlin  ft  Devlin,  for  appellants.  William 
M.  Sims,  B.  C  Van  Fleet,  and  W.  a  Tread- 
well  (Snook  &  Church,  of  oonnsel),  for  re* 
spondent   Charles  A.  Bliss,  amicus  curiae. 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der of  partial  distribution  of  the  estate  of 
Andrew  Carothers,  deceased,  to  the  respond- 
ent. Earl  D.  White. 

The  decision  of  the  case  depends  on  the 
meaning  and  efTect  of  the  last  will  of  the 
deceased.  After  a  clause  giving  certain  spe- 
cific personal  property  to  his  sou,  William 
P.  Carothers,  to  bis  wife,  Eleanor  Carothers, 
and  to  one  Joseph  A.  Lowry,  respectively, 
the  will  proceeds  with  the  portions  here  In- 
volved, which  are  as  follows: 

"I  also  give  and  bequeath  to  my  wife  and 
William  P.  Carothers  toy  entire  farm  with 
all  Improvements  tbereon  located  In  the 
ooant7  of  Sacramento  county,  state  of  Cali- 
fornia, during  the  lifetime  of  my  said  wife, 
and  at  her  death  said  land  with  all  the  Im- 
provements and  proceeds  thereof  vests  ab- 
solutely In  and  Is  the  property  of  said  Wil- 
liam p.  Carothers,  that  in  case  said  William 
P.  Carothers  dies  without  Issue  bis  property 
herein  spedfled  becomes  the  property  of 
John  Thomas  Carothers,  and  at  his  death 
goes  to  Elizabeth  Withers poon. 

"I  farther  direct  at  the  death  of  my  said 
wife  my  daughter  Elizabeth  Witberspoon 
shall  receive  one  thousand  dollars  proceeds 
from  said  property  and  May  H.  Iiowzj  At* 
hundred  dollars." 

The  testator  died  on  December  18,  1876; 
leaving  survlvliv  as  his  heirs  at  law  his 
wife,  Eleanor,  and  three  children,  namely, 
WlUiam  P.  Carothers,  John  Thomas  Caroth- 
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en^  and  Elizabeth  Wltberspoos.  Eleanor, 
tbe  wife,  died  on  February  24,  1897.  On 
Febraai7  14.  1^,  WUIlam  P.  Carothers  ei- 
ecnted  a  deed  parportli^  to  cout^  an  undi- 
vided one-half  interest  in  tbe  farm  to  said 
John  Thomas  Carothers.  On  March  11, 
1899,  John  conTeyed  to  bis  wife,  Kate  A. 
Carotbers,  all  of  his  right,  title,  and  inter- 
est therein.  On  September  16,  1904,  Kate 
conveyed  to  J.  J.  Burke  a  part  of  said  farm, 
a  small  tract  of  four  acres.  This  is  the 
land  In  controTersy.  The  respondent,  Bart 
I>.  White,  is  the  successor  of  Burke,  and 
the  undivided  one-half  of  the  four  acres  was 
distributed  to  him,  subject  to  a  charge  for 
the  legacies  to  Elizabeth  Witherspoon  and 
May  H.  Lowry,  In  case  they  had  not  been 
paid  previously.  The  claim  of  the  respond- 
ent is  that  by  the  terms  of  the  will,  upon  thfl 
death  of  the  testator's  wlf^  Eleanor,  Wil- 
liam P.  G&rothers  became  vested  of  the 
farm  in  fee,  that  his  deed  to  John  carried 
the  undivided  one-half  thereof  to  John  in 
fee,  and  that  by  the  snbseqneDt  transfers 
the  respondent  became  rested  of  the  fee  in 
the  undivided  half  of  the  four  acres. 

Tbe  appellants  are  the  children  of  Eliza- 
beth Witherspoon.  She  died  in  the  year  1881. 
John  Thomas  Carothers  died  in  the  year 
1899.  William  P.  Carotbers  died  on  June 
Ji,  1902,  without  issue.  The  claim  of  the  ap- 
pellants Is  that  by  the  will  William  P.  Ca- 
rotbers was  given,  first,  an  estate  In  com- 
mon with  Eleanor  Carothers  for  and  during 
the  lifetime  of  Eleanor,  and,  secondly,  a 
contingent  remainder  In  fee;  the  condition 
being  that  In  case  he  should  die  without  Is- 
sue the  property  should  go  to  John  Thomas 
Carothers  for  his  life  and  that  at  the  death 
of  John  It  should  go  to  Elizabeth  Wither- 
spoon. Their  theory  Is  that  the  estate  of 
William  terminated  upon  his  death  without 
Issue,  carrying  with  it  all  the  subordinate 
estates  conveyed  by  him,  including  that  of 
John's  wife  and  that  of  the  respondent,  and 
that  as  John  died  before  the  d^ath  of  Wil- 
liam, upon  the  death  of  the  latter  the  entire 
estate  In  the  farm  became  vested  in  the  ap- 
pellants as  the  heirs  of  Elizabeth  Wither- 
spoon, to  whom  the  will  in  that  event  had 
devised  It. 

[1]  In  case  of  uncertainty  arising  upon 
the  face  of  a  will,  the  testator's  Intention  is 
to  be  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circumstances  under 
which  it  was  made.  Civ.  Code,  S  1318.  As- 
suming that  the  will  Is  uncertain,  the  drcum- 
atances  to  be  considered  In  this  case  are  as 
follows:  At  the  time  he  executed  the  will 
the  testator  was  74  years  of  age.  He  was 
thea  very  nick,  confined  to  his  bed.  and  bis 
death  was  expected  soon.  It  was  executed 
on  December  7.  1876,  and  he  died  six  days 
afterward.  Eleanor  Carothers  was  his  child- 
less second  wife.  She  was  then  aged  56 
years.  William  P.  Carothers  was  a  bachelor, 
thai  aged  42  years,  John  was  89  years  old, 
and  had  one  child  then  living.   She  after- 


wards died  before  the  death  of  John.  Eliza- 
beth Witherspoon  was  thai  46  yean  old, 
was  married,  and  had  three  young  children. 
The  fturm  was  his  place  of  resldencew  It 
contained  168  acres  and  faomprlaed  the  balk 
of  hlB  estate.  The  will  appplnted  William 
P.  Cbrothera  and  Eleanor  Carothers  as  ex- 
ecutor and  executrix,  without  bonds. 

[2]  Tbe  respondent's  theory  Is  that  the 
clause  in  the  will  which  reads  as  follows: 
"That  in  case  said  William  P.  Carothers  dies 
without  Issue  his  property  herein  spedfled 
becomes  the  property  of  John  Thomas  Ca- 
rothers. and  at  his  death  goes  to  Elizabeth 
Witherspoon" — refers  solely  to  the  death  of 
William  wltfaont  Issue  in  the  lifetime  of  tbe 
widow.  Eleanor,  so  that  when  he  survived 
Eleanor  he  became  vested  of  an  uncondition- 
al and  unqualified  fee.  Upon  tills  theory  a 
complete  and  accurate  statement  of  the  Inr 
tention  of  the  testator  would  have  required 
the  Interpolation  of  an  additional  phrase,  so 
as  to  express  it  thus,  tbe  interpolated  words 
being  italicized:  **  that  In  case  said  William 
P.  Carothers  dies  without  issue  durinff  the 
lifetinie  of  my  said  v>ife,  his  property  herein 
specified  becomes  the  property  of  John  Thom- 
as Carothers,  and  at  bis  death  goea  to  Eliza- 
beth Witherspoon." 

The  respondent.  In  support  of  this  con- 
struction, advances  two  projwsltlons  which 
be  states  substantially  as  follows:  (1)  A 
clear  devise  of  a  fee  will  not  be  cut  down  by 
other  expressions  or  clauses  contained  In  the 
will  which  do  not  with  reasonable  certain^ 
Indicate  the  intent  of  the  testator  to  cut  It 
down,  and  If  such  intent  Is  not  thus  shown 
the  subsequent  clause  wUI  be  construed  so 
as  to  make  it  consistent  with  the  positive 
devise,  or,  if  necessary,  entirely  disre^r^ded. 
(2)  Where  a  devise  Is  made  to  one  In  fee, 
with  a  devise  over  In  case  of  his  death  with- 
out Issue,  the  words  "death  without  issue" 
are  to  be  taken  as  relating  solely  to  his 
death  In  the  lifetime  of  the  testator,  or.  if 
the  fee  Is  In  remainder  after  the  termina- 
tion of  an  estate  for  life  or  years,  then  to 
Ills  death  prior  to  the  ending  of  the  par- 
ticular estate,  so  that  if  he  survives  there- 
after he  win  take  an  absolute  fee. 

1.  The  first  proposition  Is  embodied  In  sec- 
tion 1322  of  onr  Civil  Code:  **A  clear  'and 
distinct  devise  or  bequest  cannot  be  affected 
*  *  *  by  any  other  words  not  equally 
clear  and  distinct"  The  words,  "and  at  her 
death  said  land  with  all  the  improvemoits 
and  proceeds  thereof  vests  absolutely  in  and 
is  the  property  of  said  William  P.  Caroth- 
ersj"  considered  separately,  clearly  give  Wil- 
liam a  fee-simple  estate.  They  are  imme- 
diately followed,  however,  as  part  of  the 
same  sentence,  separated  only  by  a  comma, 
by  the  words,  "that  in  case  said  WtlUam  P. 
Carothers  diee  without  issue  his  property 
herein  specified  becomes  tbe  property  of  John 
Thomas  Carothers,  and  at  his  death  goes  to 
Elizabeth  Witherspoon."  Passing  the  second 
proposition  and  aammlng  that  this  refers  to 
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tbe  death  of  William  at  any  time,  this  pas- 
sage, BO  far  as  It  ImEx^es  a  limitation  upon 
Uie  fee,  la  as  clear  and  distinct  as  the  pre- 
vious devise  of  tbe  fee  to  WUUam. 

[3]  The  word  "that"  beglnnli^  the  clause 
Is  obTlouslr  used  In  the  sense  of  "but^*  or 
"provided  that.**  The  testator's  intention  is 
unmistakably  declared  to  be  tliat  In  the  con- 
tingency mentioned— that  is,  William's  death 
without  issue— the  fiinn  dionld  go  to  John 
and  Dlizabeth  successively.  The  rule  cort- 
tended  for,  as  In  case  of  all  other  rules  of 
interpretation,  is  designed  to  aid  In  arriving 
at  the  intention  of  the  testator  as  expressed 
in  his  win,  and  it  must  yield  to  that  inten- 
tion whea  It  ai^ears  with  roisonable  clear- 
ness from  the  words  used.  The  subsequent 
words  are  snfflciently  cloir  to  meet  the  con- 
dltlon  of  the  rule,  and  they  must  be  taken 
as  providing  a  conditional  limitation  upon 
the  fee  previously  devised,  as  th^  were  man- 
ifestly Intended  to  do. 

[4]  It  Is  suggested  that  these  words  are  not 
Buffl^oitly  certain  to  comply  with  the  rule 
because,  what  taken  literally,  they  appear 
to  give  tbe  entire  fee  in  remainder  to  John, 
and  it  Is  Insisted  that  If  John  had  the  tea 
it  would  go  to  his  heirs  at  his  death  and  not 
to  Elizabeth.  We  do  not  think  there  is  any 
foundation  for  this  objection.  While  the 
form  of  tiie  provision  is  not  elaborate  and 
the  language  is  not  partlculariy  ynil  diosen, 
its  effect  Is  plain  If  tbe  entire  clause  Is  con- 
sidered together.  It  can  mean  nothing  else 
than  that,  upon  the  death  of  WUUam  without 
Issue,  John  should  take,  for  and  during  bis 
own  life,  whatever  estates  were  glvot  to  Wil- 
liam by  the  prevlons  clausea,  and  that  upon 
Jobn's  death  the  entire  ranainder  wonld 
vest  in  Elizabeth,  or  her  h^rs  If  iib»  were 
not  then  living.  If  William's  deatii  bad  oc- 
curred during  Eleanor's  lifetime^  of  coarse 
the  estates  of  John  and  Elisabeth,  respective- 
ly, would  have  been  in  the  undivided  <me- 
half  only,  while  Eleanor  lived. 

[5,  •]  2.  The  second  proposition  la  express- 
ed In  the  Civil  Code  as  follows:  "Words  in 
a  will  referring  to  death  or  surrtvorshlp, 
simply,  relate  to  the  time  of  the  testator's 
death,  unless  possesslw  Is  actually  post- 
poned, when  they  must  be  referred  to  tbe 
time  of  poawsslon."  Section  1336.  In  this 
case  WUUam's  possession  of  the  fee  was 
postponed  until  the  death  of  Eleanor,  and 
theretbreh  If  this  rule  ^ould  be  applied,  tbe 
words  relating  to  his  death  would  be  taken 
to  mean  his  death  In  the  lifetime  of  laeanor. 
This  section  of  tbe  Code  expresses  what  ap- 
pears to  be  the  general  rule  upon  tbe  sub- 
ject at  common  law.  Tbe  respondent  relies 
opon  the  followli^  statement  of  the  rule  by 
Mr.  UnderhlU:  "The  Intention  of  the  testa- 
tor in  providing  for  a  devise  over  after  giv- 
ing a  fee  In  absolute  terms  Is  most  likely  to 
prevent  a  lapse;  and.  If  the  devisee  shall 
survive  Uie  testator,  he  will  take  an  absolute 
fee  simple  In  the  property  devised  to  blm, 
which  will  not  be  defeaslUe  on  his  snbae- 


qncnt  death  without  issue,  and  the  limita- 
tion over  will  be  dlsrc^rcted.**  1  nnderbill 
on  Wills,  {  847.  The  author,  in  the  next 
secUon,  materially  modifies  this  statement  of 
the  rule  1^  tbe  following  language:  "The 
rule  is  extremely  te<AoDical  In  its  character. 
It  does  not  apply  where  there  are  Indica- 
tlona.  however  sli^t,  tliat  Oie  testator  in- 
dicated a  death  vplthout  Issue  occurrins  sub- 
sequent to  his  deatli.  The  rule  which  con- 
strues  deafli  wlttumt  Issue  -to  mean  deatii 
without  Issue  prior  to  that  of  that  testatOT 
Is  not  favored  by  tbe  courts.  The  ages  and 
conditions  of  tl^  primary  devisees  may  be 
material  In  determining  whethw  the  teati- 
tor  meant  death  without  issue  befwe  or  sub- 
sequent to  his  death.  *  *  *  In  such  a 
case,  particularly  where  at  the  date  of  the 
execution  of  tbe  wlU  any  of  the  primary 
devisees  are  unmanied;  It  may  fairly  be  pre- 
sumed that  the  testator  bad  in  contemplation 
a  future  marrl^  and  birth  of  Issue,  and 
that.  Intending  to  ke^  the  property  In  his 
family,  be  meant  a  death  wlttrout  Isane  to 
teke  place  aites  his  death.  If,  thereftire, 
the  primary  devisees  survive  him,  they  take 
an  esteto  in  fee  which  is  defeasible  upon 
their  subsequent  datb  without  issue."  Sec- 
tion 4S7.  In  both  these  passages  the  anthor 
Is  discussing  the  effect  of  a  devise  over  up- 
on death  without  issue  In  cases  where  there 
Is  no  Interventa^  life  esteto  to  postpone  the 
possession  of  the  c(mtlngent  remainder,  and 
hence  lie  spealoi  only  of  the  ^ect  of  a  death 
without  issue  before  and  after  the  testetor'a 
death.  But  manifestly,  where  tliere  was  sneh 
postponement,  the  same  considerations  would 
app^  as  to  the  effect  of  such  death  before 
and  after  the  ending  of  the  life  estete.  It  is 
contended  by  both  parties  here  that  there  is 
an  irreconcilable  conflict  in  the  dedidons  of 
oUier  jurisdictions  upm  the  question  wheth- 
er words  in  a  will  referring  to  death  without 
iaaw  rdate  to  the  time  of  the  testator's 
death  or  of  actual  possesslim  if  there  is  a 
postponement  reason  of  an  interv^ilng 
particular  estate,  or  whether  th^  relate  to 
a  death  after  the  de^se  vesta  In  possession, 
as  well  as  before,  and  each  claims  that  die 
weli^  of  antiiorlty  is  in  his  favor.  We  havs 
no  decision  on  the  subject  In  this  state. 

It  is  Important  to  notice  that  the  rule  as 
stated  In  the  GlvU  Code  applies  only  where 
there  are  words  "referring  to  death  or  nr- 
vlvorshlp,  Hmply.**  The  will  of  Garotlwrs 
does  not  refer  to  the  death  of  William  "sim- 
ply." It  refers  to  his  death  "without  is- 
sue," a  contingency  which  might  never  bap- 
pen.  We  have  no  provlsltm  of  our  Code  de- 
claring what  the  rule  should  be  where  tbe 
words  refer  to  death  upon  a  contingency. 
With  respect  to  cases  of  this  kind,  spteklng 
of  those  in  which  possession  Is  postponed  by 
a  particular  estate,  Mr.  UnderhlU  says:  "Tbe 
genenU  rule  Is  that.  In  the  absence  of  dear 
evldenoB  of  a  omtrary  intentiim,  a  devise 
over  In  case  of  death  without  i»ne  in  the 
case  of  a  remaindg,  as  with  an  immediate 
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estate  or  interest,  means  a  Oeatb  vt  any  Hme, 
and  not  a  death  without  tunte  during  tho 
Ufe  tmaney,  Onw  derlaees  tbereftore  take  a 
remainder,  whether  vested  or  cmitlngent,  up- 
on the  death  of  the  testate,  but  which  be- 
oomes  vested  in  possession  and  enjc^mokt 
only  upon  the  death  of  the  life  tenant,  and 
which  is  then  defeasible  on  their  snbaeqnmt 
death  without  Issue"  Volume  1,  I  846,  p. 
46S.  The  Italics  are  the  author's.  Ur.  Jar- 
man  treats  the  subject  at  loigth  by  Masses 
or  beads.  In  one  part  be  considers  cases 
where  the  reference  is  to  death  "slmi^; 
in  another  a  class  which  he  desUnates  by 
the  title,  "Death,  with  Contingency,**  dn 
which  he  includes  the  words  "death  without 
Issue."  This  latter  class  he  again  dlTUes  lair 
to  those  where  the  estate  is  to  rest  imme- 
diately upon  the  death  of  the  testator,  and 
thiwe  where  the  original  gift  is  posHmned 
to  take  effect  after  an  Interrenlng  estate 
for  life  or  years.  .Speaking  of  those  Testtug 
Immediately,  he  says:  **The  general  rule  is 
that,  where  the  context  Is  silent,  the  words 
referring  to  the  death  of  the  prior  legatee 
in  connection  with  some  collateral  event  ap- 
ply to  the  contingency  happening  as  well 
after  as  before  the  death  of  the  testator." 
2  Jarman  on  Wills  (6tb  EdO  71%  *p.  1506. 
And  In  reference  to  the  case  of  a  postponed 
gift  to  one,  with  a  devise  over  In  case  of 
his  death  on  a  contingency,  he  says:  "It  is 
settled,  however,  tliat  In  this  case,  as  well 
as  where  the  original  gift  Is  Immediate,  the 
substituted  gift  wUI  prima  fade  take  effect 
whenever  the  death  under  the  circumstances 
described  occurs."  Id.  1^,  *p.  160S.  In 
view  of  this  well-known  daaslAcatlon  of 
the  different  varieties  of  testamentary  gifts 
where  death  is  referred  to,  it  Is  at  Icmst 
clear  that  In  adopting  section  1386  there  was 
no  Intention  to  provide  a  statutory  role  for 
the  cases  where  the  reference  was  to  death 
with  a  contingency.  We  are  therefore  left 
to  construe  the  words  of  this  will  with  the 
aid  of  such  light  as  the  authorities  afford. 

A  large  number  of  cases  are  cited  by  the 
respective  counsel  upon  the  question  of  the 
proper  application  of  the  words  "dies  with- 
out issue."  We  do  not  deem  it  advisable  to 
review  theoL  The  above  quotations  from 
Jarman  and  Underbill  show  that  the  text* 
writers  who  have  given  close  consideration 
to  the  siU)Ject  favor  the  theory  that  they 
should  be  held  to  refer  to  death  after  as 
well  as  before  the  death  of  the  testator  or 
life  tenant,  unless  the  context  or  drcum- 
Btmices  show  the  more  limited  meaning.  A 
reading  of  the  cases  cited  rather  leads  to 
the  conclusion  that,  after  all  that  may  be 
said,  the  only  role  truly  applicable  to  such 
expressions  Is  that  the  tntentlott  of  the  tes- 
tator is  the  mlmary  object  of  search,  and 
that  it  Is  to  be  ascfflrtnlned  by  considering 
the  whole  wHl  In  connection  with  the  nature 
and  character  of  the  testator's  estate  and 
the  part  of  it  affected,  and  such  of  the  sur- 
roundhig  drcumstancea  known  to  him  as 


may  tend  to  illmtrate  his  meaning.  If  all 
these  Indicate  that  the  reference  is  to  a 
death  without  issue  before  some  particular 
time  or  event,  ^ect  must  be  given  to  the 
will  accordingly.  If,  on  the  contrary,  they 
show  an  intention,  that  death  at  any  time 
.was  to  bring  about  the  result  stated,  thai 
that  effect  must  be  given  to  tiie  words.  If 
there  la  nothing  to  Indicate  eith^ ,  then  the 
ordinary  meaning  of  the  words  is  that  the 
referenra  is  to  death  at  any  time  it  may  oc- 
cur, and  that  the  happening  or  not  happen- 
li^  of  the  contingency  Is  to  determine  the 
result  Nearly  all  of  the  cases  dted  fall 
within  one  or  the  other  of  the  first  two  of  the 
altematiree  Just  stated,  and  th^  were,  for 
the  moat  part,  really  decided  In  that  way ; 
but  In  some  of  than  the  dedsfon  is  readied 
by  the  arbitrary  application  of  what  was 
considered  the  correct  rnle  of  construction. 
This  would  probably  account  for  much  of 
the  conflict 

[7]  Ai^lylng  the  prlndples  of  Interpreta- 
tion above  stated,  we  find  UtUe  difficulty  in 
ascertaining  the  testamentary  Intoit  When 
Ibe  testator  gave  William  the  remainder  after 
the  death  of  Eleanor,  and  then  proceeded  to 
declare  what  should  become  of  the  property 
If  William  should  die  without  Issue,  he  must 
have  had  in  mind  the  fact  that  William  was 
a  iMudi^or  42  yoirs  tUd  and  the  possibility 
of  his  future  marriage  and  the  birth  of 
chlldroL  It  is  more  reasonable  to  suppose 
that  he  intended  to  preserve  tlie  estete  to 
Elizabeth  wltherspo<m  or  her  children,  in 
case  WiUlam  left  no  issuer  than  that  he 
merdy  desired  to  avoid  a  lapse  If  William 
died  before  Eleanor.  If  the  former  was  his 
purpose,  there  can  be  no  doubt  that  the 
qualifying  dause  was  Intended  to  limit  the 
fee  devised  to  William  and  referred  to  his 
death  at  any  time. 

We  have  also,  in  the  will  itself,  more  than 
a  mere  death  upon  contingency  to  point  out 
the  testator's  meaning.  The  clause  imme- 
diately preceding  the  reference  to  William's 
death  on  its  face  gave.  William  a  remainder 
In  fee  in  the  farm.  The  farm  was  therein 
"specified"  as  William's  property,  to  become 
"bis"  in  possesdon  upon  the  death  of  Elea* 
nor.  Knowing  William^  age  and  unmarried 
state,  he  then  came  to  consider  that  Wil- 
liam might  die  without  Issue  after  coming 
into  possession  of  the  fee.  To  provide  for 
this  apprehended  contingency,  he  proceeded 
to  declare  that  if  William  should  die  without 
Issue  "his  property  herein  spedfied"  should 
go.  to  John  for  his  life  and  thai  to  Eliza- 
beth. The  provision  would  doubtless  have 
been  constmed  to  apply  to  and  fndude  the 
unexpired  life  estete  as  wdl  as  the  fee  In 
remainder,  in  case  William  had  died  be- 
fore Eleanor;  but  it  also  shows  that  the  tes- 
tetor  was  thinking  of  the  property  which 
would  be  "his"— that  Is,  WlUiam's— and  re- 
ferred to  the  death  of  William  after  the 
death  of  Eleanor  and  after  he  had  come  into 
possession  of  the  remainder  "spadfled"  as 
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his  In  the  preceding  clause  of  the  sentence, 
as  well  as  to  his  death  befoie  that  event. 

It  la  suggested  that  the  last  paragraph  of 
the  will,  which  gives  legacies  to  Elizabeth 
Witherspoon  and  May  E.  Lowry  payable  at 
the  death  of  Eleanor  out  of  the  proceeds  of 
the  farm,  shows  that  the  testator  supposed 
that  William,  If  he  were  living,  would  then 
bare  an  indefeasible  fee,  and  that  he  must 
have  intended  that  result  The  argument  Is 
that  the  payment  of  these  legacies  out  of  a 
mere  defeasible  fee  would  have  been  a  bur- 
den on  William  greater  than  the  testator 
can  be  supposed  to  have  intended.  We  can- 
not see  that  this  argument  Is  of  any  force. 
When  the  testator  made  the  will,  all  the 
future  possibilities  were  before  him.  If  Wll-> 
Ham  bad  died  without  Issue  before  Eleanor, 
leaving  John  surviving,  John  would  have 
had  a  vested  life  estate  in  the  remainder, 
beginning,  as  to  one-half,  with  the  death  of 
Eleanor.  M  ber  death  the  legacies  would  be 
payable,  and  the  burden  upon  John,  If  he 
survived  ber,  would  assuredly  be  as  great 
as  It  would  have  been  upon  William,  had  he 
survived  Eleanor. 

Out  conclusion  is  t^at  the  estate  of  Wil- 
liam was  a  fee  defeasible  upon  his  death 
without  issue,  and  that  as  that  event  has  oc- 
curred,  and  John  is  also  dead,  the  farm  Is 
now  vested  in  the  heirs  of  Elizabeth  Witli- 
erspoon. 

Upon  a  former  submission  of  this  cause, 
the  foregoing  opinion  was  filed,  and  the  or- 
der, accordingly,  reversed.  Upon  petition 
of  the  respondent,  the  judgment  of  rerersal 
was  vacated  and  a  rehearing  ordwed  for  the 
purpose  of  giving  further  consideration  to 
the  questions  involved.  The  cause  waa  there- 
upon reargued  and  again  submitted.  Upon 
the  further  consideration  we  ere  satisfied 
with  the  (pinion  and  conduaions  heretofore 
announced,  and  we  again  adtqtt  the  aforesaid 
opinion  as  that  of  the  court 

The  order  appealed  from  Is  reversed. 

We  concur:  BBAXTT,  a  J.;  HBNSHAW, 
J.;  LORIOAN.  J. 

AN6ELLOTTI.  J.  (dissenting).  This  ap- 
peal was  first  decided  in  the  District  Court  of 
Appeal  for  the  Third  Apptihite  District, 
where  judgment  was  raidered  aflOrming  the 
order  appealed  from.  Accompanying  the 
Judgment  was  the  following  opinion  prepared 
by  Mr.  Justice  Burnett: 

"This  is  an  appeal  from  a  decree  of  par- 
tial distribution  to  one  Earl  D.  White  of  the 
estate  of  Andrew  Carottiers,  deceased. 

"Andrew  Carothers  died  on  or  about  the 
13th  day  of  Deconber,  1876,  and  on  January 
8, 1877,  ids  wUl  was  admitted  to  probate  and 
his  son,  William  P.  Carothers,  was  ^ipolnted 
executor  of  the  estate.  By  his  last  will  and 
testament  said  Andrew  Carothers  disposed 
of  the  real  estate  herein  involved  as  follows: 
'I  also  give  and  beaueatb  to  my  wifo  and 
William  P.  Garottam  my  entire  farm  with 


all  improvements  thereon  located  in  the  coun- 
ty of  Sacramento,  state  of  California,  dur- 
ing the  lifetime  of  my  said  wife,  and  at  her 
death  said  land  with  all  improvements  and 
proceeds  thereof  vests  absolutely  in  and  is 
at  said  death  the  property  of  said  William 
P.  Carothers.  that  In  case  said  William  P. 
Carothers  dies  without  Issue  his  property 
herein  specified  becomes  the  property  of  John 
Thomas  Carothers,  and  at  his  death  goes  to 
Elizabeth  Witherspoon.'  'the  said  wife,  Ele- 
anor A.  Carothers,  died  on  the  24th  day  of 
February,  1897.  On  the  14th  day  of  Febru- 
ary, 1898,  said  William  P.  Carothers  convey- 
ed by  a  good  and  sufficient  deed  to  John  T. 
Carothers  an  undivided  one-half  interest  in 
said  property.  The  latter,  on  the  11th  of 
March,  1809,  conveyed  the  same  to  his  wifO, 
and  she  to  J.  J.  Burke,  on  September  16, 
1904.  The  said  Burke  died,  and  on  the  6th 
day  of  September,  1907,  In  the  superior  court 
of  the  county  of  Alameda,  a  decree  of  dis- 
tribution was  made  and  entered  by  which  all 
of  the  Interest  of  said  Burke  was  distributed 
to  said  Earl  D.  White.  On  the  31st  day  of 
October.  1904,  the  said  Burke  had  filed  in  the 
superior  court  of  Sacramento  county  his  pe- 
tition for  the  distribution  to  him  of  the  un- 
divided one-half  Intereet  In  this  real  proper^ 
ty  belonging  to  the  estate  of  aald  Andrew 
Carothers,  deceased.  His  death  occurred  be- 
fore the  hearing  of  said  petition,  and  Ub 
successor,  the  said  Earl  D.  "niiite,  was  regu- 
larly Bubstitnted,  and  to  the  latter  the  distri- 
bution was  mad&  The  said  John  Thomas  Oa- 
rothers  died  testate  In  the  year  1890,  without 
leaving  Issue;  his  said  surviving  widow,  Kate 
A.  Carothers,  being  the  sole  devisee  of  his  es- 
tate. William  P.  Carothers  was  nevw  oiarrled 
and  never  had  any  Issue.  He  died  Intestate 
on  June  2, 1902.  The  said  petition  for  Retri- 
bution was  contested  by  John  E.  Withaspoon, 
as  administrator  with  the  will  annexed  of  the 
estate  of  said  Andrew  Carothers,  deceased,, 
and  by  John  B.  Witherspoon,  Andrew  H.  WWt- 
erapoon,  and  Bnuna  Witherspoon,  the  beirs  at 
law  and  auccessors  in  interest  of  Elizabeth 
Witherspoon,  a  deceased  daughter  of  the  said 
Andrew  Carothers,  deceased.  The  poeltlon  of 
respondent  la  that  the  fee,  subject  only  to 
the  life  estate  of  the  said  Eleanor,  vested 
in  William  at  the  death  of  the  testator,  and 
that  the  provision  In  reference  to  the  said 
John  Thomas  and  Elizabeth  are  snbstitutloD- 
ary  only,  or,  at  least,  that  at  the  death  of 
said  Elinor  the  said  William  became  enti- 
tled to  the  fee  simple  absolute.  To  the  con- 
trary. It  is  Insisted  by  appellants  that  the 
estate  of  said  vnillam  P.  Carothers  was 
terminated  by  reason  of  hia  death  without 
Issue,  and  that  therefore  the  alternative  pro- 
visions of  tlie  will  to  take  effect  In  cue  of 
the  happening  of  the  conttngency  became  49- 
eratlve.  Hence  the  claim  of  appellants  to 
the  fee  as  heirs  of  said  Bliaabeth,  whoee 
death  antedated  that  of  the  said  William  P. 
Carothers. 

"Many  queatknu  of  law  racgcetad  tb» 
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language  of  the  will  are  dlscosaed  wltb  gceat 
learning  the  counsel  for  both  parties. 
Their  investigations  hare  taken  a  wide 
ranges  and  it  would  seem  that  no  relevant 
authority  worthy  of  consideration  has  €»• 
caped  attention.  We  deem  It  unnecessary, 
however,  to  follow  the  discussion  in  all  its 
ramifications,  as  the  determination  of  the 
controversy  really  hinges  upon  the  construc- 
tion of  the  phrase  'dies  without  issne/  or 
rather  upon  the  question  whether  that  con- 
tingency is  limited  to  any  particular  time. 

"Bespondoit'B  position  Is  stated  as  fol- 
lows: 'Our  contention  is  that  after  devising 
the  property  absolutely  to  William  P.  Garoth. 
era,  and  carving  oat  of  it  a  life  estate  for 
hla  wife,  he  bethought  hlmsdf  that  in  case 
wnilam  F.  Carothera  died  In  hla  own  life- 
time or  In  the  lifetime  of  his  wife  there 
would  occur  a  lapse,  and  so  he  provided  the 
substitutionary  scheme.  This  Is  the  only 
way  in  which  the  Intmtlon  of  the  testator 
to  convey  an  absolute  interest  in  the  pn^wr^ 
to  the  first  taker  can  be  possibly  carried  out.* 
In  support  thereof  it  Is  submitted:  '(1)  A 
devise  of  testator's  real  estate  to  a  person 
absolnt^  carries  the  fee  irimple  absolute. 
A  devise  of  the  pro<»eds»  rents  and  profits 
without  limit  passes  the  absolute  fee.  (2) 
A  clear  devise  or  bequest  will  not  be  cut 
down  by  other  expressions  or  elaus«  contain* 
ed  in  the  will  which  do  not  with  reasonable 
certainty  Indicate  the  intent  of  the  testator 
to  cut  it  down.  The  court  will,  whea  in 
doubt.  Justly  prefer  that  construction  of  any 
subsequent  clause  which  will  make  it  ctm- 
sistoit  with  the  plainly  expressed  Intoition 
to  devise  or  bequeath  an  abs<flute  estate. 
(S)  Under  sectim  1336  of  the  Civil  Code 
words  in  a  will  refming  to  dentil  or  sur- 
vivorship r^te  to  the  time  of  the  testetor's 
death,  unless  possession  is  actually  pos^n- 
ed,  when  they  must  be  referred  to  the  time 
of  poaaconlwL  This  Is  the  rule  which  must 
govern  the  construction  of  Andrew  Oarotb- 
ers*  wUl.' 

"As  opposed  to  this  view,  it  seems  dear  to' 
app^lants  that:  The  testator  intended  that 
William  P.  Garothers  should  have  the  re* 
malnder  in  the  property  after  the  expiration 
of  the  life  estate,  but  that  he  would  not  have 
the  same  absolutely  so  that  he  could  dispose 
of  it  to  others.  The  testator  wanted  to  ke^ 
the  property  In  the  family.  If  William  had 
Issue,  the  property  was  to  stay  in  his  family. 
If  he  had  not,  It  was  to  go  to  the  other  chil- 
dren of  testator.'  The  reasons  for  this  con- 
clusion are  summarized  as  follows:  *(1)  The 
natural  meaning  of  the  words  "die  without 
iBsne"  Is  a  death  at  any  time.  (2)  The  con- 
text of  the  will  shows  an  Intention  to  keep 
the  property  In  his  family,  and  this  can  best 
be  done  by  so  construing  the  words.  (3) 
The  snrroouding  circumstances  show  that 
the  testator  must  have  intended  the  words 
to  refer  to  death  at  any  time.  (4)  Respond- 
ent's construction  is  based  not  on  the  tes- 
tator's intratloii*  but  on  harsh  and  technical 


rules  of  construction.  That  even  In  those 
states,  which  have  adopted  it,  it  is  accordli^ 
to  respondent's  own  authority,  DnderblU,  re- 
garded as  highly  technical,  often  defeating 
the  intention  of  tiie  testator,  not  favored  by 
the  courts  and  departed  from  on  Indications 
however  slight.* 

"The  fact  is.  however,  that  there  Is  no  dlf - 
feroice  of  opinion — and  there  can  be  nme — 
betwem  counsel,  that  the  courts  duty  is  to 
ascOTtain,  if  possible,  from  an  inspection  of 
the  win,  the  Intention  of  the  testator,  and 
to  give  effect  to  such  intention  if  not  In  con- 
travfflition  of  the  law,  and  that  rules  of  con- 
struction are  prescribed  to  aid,  and  not  to 
embarrass  or  retard,  the  court  in  Its  effort  to 
determine  such  intentiou.  The  rules  of  con- 
structiou  suggested  by  counsel,  indeed,  are 
provided  by  the  Gode,  and  the  only  questUm 
can  be  as  to  their  application  to  the  wlU  in 
controveny.  Section  1818,  Civil  Code,  Is: 
'In  case  ct  uncertainty  arising  upon  the  face 
of  a  will  as  to  the  application  of  any  of  Its 
provisions,  the  testator's  intention  Is  to  be 
ascertained  from  the  words  of  the  will,  tak- 
ing Into  view  the  circumstances  under  which 
it  was  made  exduslve  of  hla  oral  declara- 
tions.* Of  course^  the  sunounding  drcum- 
stancee  are  to  be  resorted  to  only  in  case 
of  uncertainty  in  the  language  used  and  for 
the  purpose  of  ascratalning  what  the  testator 
intended  by  the  words  of  the  wllL  Estate 
of  Tompkins,  182  Gal.  173,  64  Pac.  268.  The 
question  as  to  the  period  of  time  to  which 
the  words  'die  without  iasue*  should  be  re- 
ferred seems  to  be  within  the  purview  of 
the  phrase  'as  to  the  application  of  any  of 
its  provisions,*  and  if  it  does  not  appear  from 
the  language  of  the  wlU,  in  view  of  other 
rules  of  constmctlon,  what  the  testator  in- 
tended by  aald  ccmtingency,  the  surrounding 
circumstances,  if  of  any  significance  to  re- 
move the  uncertainty,  may  be  considered  and 
accorded  the  weight  to  which  they  seem  to 
be  entitled.  In  re  Uackay,  107  GaL  808,  40 
Pac.  668. 

"Again,  In  section  i222  we  have  the  rule 
upon  whidi  respondrat  relies  with  such  con- 
fldoDce  expressed  as  f&Uows:  *A  clear  and 
distinct  devise  or  bequest  cannot  be  affected 
by  any  reasons  assigned  therefor,  or  any 
other  words  not  equally  clear  and  distinct 
or  by  Inference  or  ailment  from  other  parts 
of  the  will  or  by  an  inaccurate  recital  of  or 
reference  to  its  contents  In  another  part  of 
the  will.'  But  appellants  contend  that  equal 
effect  must  be  given  to  section  1321.  provid- 
ing that  'All  the  parts  of  a  will  are  to  be  con- 
strued in  relation  to  each  other,  and  so  as. 
If  possible,  to  form  one  consistent  whole; 
but,  where  several  parts  are  absolutely  ir- 
reconcilable, the  latter  must  prevail.'  And 
also  to  section  1329,  that  'a  devise  of  real 
property  passes  all  the  estate  of  the  testator, 
unless  otherwise  limited.' 

"In  Estate  of  Marti,  132  Cal.  672,  61  Pac. 
966,  the  importance  of  said  section  1322  is 
considered,  and  it  is  therein  said:  The  tes- 
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tBtoT  had.  bj  a  prevloufl  clause  in  bSm  wUl. 
given  and  beqaeatbed  to  bis  wUe  "all  the 
other  proper^,  real  and  personal,  and  wher- 
ever situated  of  whldi  I  may  die  poeseased." 
This  gift  is  explicit  and  without  any  words 
of  limitation  or  qaaliflcntlon.  Considered  by 
themselves,  they  create  In  her  an  absolute 
estate  in  the  property  given  by  liim.  The 
authorities  all  agree  that,  when  an  absolute 
estate  has  been  conveyed  In  one  clause  of  a 
will.  It  win  not  be  cut  down  or  limited  by 
Bubseqoent  words  except  such  as  indicate  as 
clear  an  Intention  therefor  aa  was  shown 
by  the  words  creating  the  estate.  Words 
which  merely  ralae  a  doubt  or  suggest  an 
inference  will  not  affect  the  estate  thus  con- 
veyed, and  any  doubt  which  may  be  auggest- 
ed  by  reason  of  such  snbseaoent  words  must 
be  resolved  in  favor  of  the  estate  first  coa- 
yeycA.  This  rule  of  construction  controls 
the  rule  that  an  Interest  given  In  one  dause 
of  a  will  may  be  qualified  or  limited  by  a 
subsequent  <dause* — citing  cases. 

•rrhere  is  no  room  for  controversy  as  to 
ttie  foregoing,  unless  possibly  as  to  the  ac- 
curacy of  the  statement  that  one  rule  'con- 
trols' the  other.  The  fact  seems  to  be  that 
in  the  case  discussed  by  Bfr.  Justice  Harrl* 
son  the  rule  as  to  qualification  or  limitation 
has  no  application.  Nor  is  there  any  incon- 
sistency between  the  various  sections  of  the 
Code  to  which  we  have  referred.  If  A.  in  one 
part  of  his  will  by  language  free  from  un- 
certainty devises  real  estate  to  B.  absolutely, 
and  In  a  subsequent  portion  uses  language  of 
an  uncertain  import,  but  which  might  be  con- 
strued as  a  limitation  or  qualification  of  tbe 
fee,  no  one  would  contend  tliat  B.  Is  entitled 
to  less  than  the  entire  estate  in  said  prop- 
erty. But  if  A.  should  devise  real  estate  to 
B.  and  qualify  the  devise  by  an  equally  clear 
declaration  that  B.  should  bave  only  a  life 
estate,  there  would  be  no  hesitation  In  giving 
effect  to  the  subsequent  limitation.  It  fol- 
lows necessarily  from  the  principle  that  cer- 
tainty Is  preferred  to  imcertalnty  and  that 
the  Intention  of  tbe  testator  should  be  ren- 
dered operative  as  far  as  possible. 

"In  the  light  of  the  foregoing  familiar 
principles,  what  estate  was  devised  to  the 
said  William  P.  Carotbers?  There  Is  no 
uncertainty  as  to  the  significance  of  this  lan- 
guage: 'I  also  give  and  bequeath  to  my 
wife  and  WMllIam  P.  Carotbers  my  entire 
farm  with  all  Improvements  thereon  during 
the  lifetime  of  my  said  wife,  and  at  her 
death  said  land  with  all  improvements  and 
proceeds  thereof  vests  absolutely  in  and  is  at 
said  death  the  property  of  said  William  P. 
Carotbers.*  The  words  seem  to  have  been 
chosen  carefully  with  a  view  of  giving  the 
wife  and  William  a  joint  life  estate  and  of 
vesting  the  fee  beyond  controversy  in  the  lat- 
tet,  Onia  legal  effect  of  tbe  words  used,  irie- 
specttve  of  tbe  context,  would  not  be  chang- 
ed as  fkr  as  vesting  the  fee  is  concerned.  If 
'absolutely*  and  the  phrase  "and  is  at  said 


death  the  property  of  had  been  omltfied  (sec- 
tion 1329,  Civ.  Code);  but  they  are  Important 
as  manifesting  the  intention  of  the  testator 
to  vest  without  qoalificatlon  the  complete 
title  in  William,  postponed,  however,  as  to 
Its  enjoyment  until  the  death  of  the  wife. 
An  absolute  estate  is  one  'that  is  free  from 
all  manner  of  condition  or  incumbrance.'  It 
means  'Complete,  final,  perfect,  uncondition- 
al, unrestricted.'  Rap.  &  L.  Law  Dictionary. 
Tbe  ownership  of  property  is  absolute  when 
a  single  person  has  the  absolute  dominion 
over  it,  and  may  use  It  or  dispose  of  it  ac- 
cording to  Us  pleasure,  subject  only  to  gen- 
eral laws.'  Section  679,  Civ.  Code.  The 
term  "absolute  ownership"  hardly  needs  def- 
inition. An  ownership  liable  to  be  divested 
by  any  contingency  arising  by  any  instru- 
ment creating  the  ownership  Is  not  absolute.' 
In  re  Howland's  Will,  75  App.  Dir.  207,  77 
N.  Y.  Supp.  1025. 

"We  must  presume  that  the'  testator  used 
language  advisedly,  in  view  of  its  universal- 
ly accepted  significance.  And  as  a  bequest 
to  a  person  necessarily  implies  the  condition 
that  the  devisee  shall  be  alive  at  the  time 
the  beqtust  is  to  take  effect,  we  find  the 
testator  expressing  bis  intention  that,  If  tbe 
said  William  P.  Carotbers  shall  be  alive  at 
the  time  of  the  death  at  Eleanor,  be  shall 
be  YcBteA  with  tbe  absolute  dtHuinkm  ovw 
said  property,  not  liable  to  be  divested  by 
any  contingency  that  may  arise,  provided  if 
he  dies  without  issue  the  property  becomes 
the  property  of  John  Tbomaa  Carotbras.  Is 
It  not,  therefore,  tbe  natural  ctmstniction, 
to  limit  the  operation  of  the  quaii^ing  oon- 
tlngfency  at  least  to  the  period  prior  to  the 
death  of  said  Eleanor?  At  any  rate,  there 
is  some  uncertainty  as  to  whether  tbe  tes- 
tator meant  death  'without  Issue*  at  any 
time,  and  hence  to  give  effect  to  the  rule 
as  to  a  dear  devise  we  readi  the  conclusion 
that  tbe  testator  had  in  view  a  substitutiona- 
ry provision  in  ^se  William  should  die  be- 
fore the  testator  or  the  aaSA  ESeanor. 

**Agaln,  the  oontniBt  between  tbe  perspic- 
uous words  of  devise  in  rtference  to  WilUam 
P.  Carotbers  and  tbe  somewhat  obscure 
phraseology  as  to  John  Thwuas  Carotbers 
and  Elisabeth  Wltberspoon  is  worthy  of  no- 
tice. In  the  first  Instance  there  can  be  no 
doubt  aa  to  the  testator's  Intention.  He  uses 
language  apt  and  ample  -to  vest  In  William 
the  entire  estate :  *I  also  give  and  bequeath.' 
But  in  case  of  William's  death  without  Issue 
'bis  property  herein  specified  becomet  tbe 
property  of  John  Thomas  Carothers,  and  at 
his  death  goea  to  Elisabeth  Wltberspoon.' 
While  the  words  'becomes*  and  'goes,*  unan- 
barrassed  by  tbe  consideration  of  tibe  clear 
devise  of  the  fee  to  William,  would  probably 
be  held  sufficient  to  express  the  intention  of 
the  testator  that  the  property  'becomes*  tbe 
proiwrty  of  John  Thomas  and  at  bla  death 
•goes'  to  Elizabeth,  yet  it  Is  manifest  that 
in  one  case  the  int^tlon  Is  entirely  fkee  fnun 
doubt)  but  In  tbe  other,  at  least  somewhat 
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obscure  and  nncertaln.  I  think  It  Is  reason- 
ftMy  clear  that  the  testator  had  In  view  the 
death  of  Eleanor  as  the  point  of  time  when 
all  nncertaioty  should  be  removed  as  to  the 
character  of  tiie  estate  vested  in  the  devisee. 
This  conclusion  seems  to  be  confirmed  by  the 
last  devise  of  $1,000  to  Elizabeth  Wither- 
spoon  and  $600  to  May  H.  Lowry  to  be  re- 
ceived *at  the  death  of  my  said  wife.' 

"If  we  had  no  other  guide  than  the  deci- 
sions of  the  courts  to  prescribe  the  limits  of 
the  phrase  'death  without  Issue,'  it  would 
be  difficult  to  reach  a  conclusion.  The  ex- 
pression has  indeed  received  Judicial  exposi- 
tion In  many  jurisdictions.  It  is  asserted  in 
one  of  the  briefs  that  more  than  100  cases 
dealing  with  this  question  have  been  cited 
by  each  party  herein.  Many  of  these  deci- 
sions are  Irreconcilably  conflicting.  In  some 
instances,  however,  the  phraseology  is  some- 
what different,  and  the  conflict  Is.  therefore, 
more  apparent  than  real.  For  example,  some- 
times ttie  devise  Is  to  A.,  and  In  case  of  his 
death  to  B.  Death  Is  not  a  contingency,  bot 
a  certainty,  and,  as  It  ia  appar^t  in  such 
a  case  that  the  testator  had  in  view  a  possi- 
ble contii^ncy,  It  is  hardly  open  to  contro- 
versy that  he  contemplated  the  death  of  A. 
In  his  Ufetime.  Bat  'death  without  Issue' 
Introduces  an  additional  element  and  raiders 
the  question  less  free  from  doubt,  although 
the  difference  Is  Ignored  In  some  of  the  ded- 
stons. 

"But  confining  our  attention  to  the  expres- 
sion before  us,  It  is  apparent  that  the  cases 
are  hopelessly  at  variance,  as  may  be  seen 
by  a  reference  to  the  following  from  the 
many  that  have  been  examined. 

*^he  question  Is  elaborately  and  learnedly 
discussed  and  many  authorities  reviewed  In 
Fowler  et  al.  v.  Duhme  et  al.,  143  Ind.  248. 
42  N.  B.  023,  wherein  it  Is  declared:  'An- 
other rule  Is  that  the  law  so  favors  the  vest- 
ing of  estates  and  Is  so  adverse  to  the  post- 
ponement thereof  that  Oiey  wHI  be  held  to 
vest  at  the  earliest  possible  period  In  the  ab- 
sence of  a  dear  manifestation  of  tlte  inten- 
tion of  the  testator  to  the  contrary.  While 
this  rule  has  usually  been  declared  with  ref- 
erence to  the  vesting  of  r^ainders,  it  is 
nevertheless  dedarfttory  of  the  policy  of  the 
law  which  would  prefer  certainty  rather 
than  contingencies,  and  which  would  deny 
force  and  effect  to  an  uncertainty  raised  by 
doubtfully  expressed  contingencies  Instead  of 
resorttiiff  to  alight  drcumstances  and  render^ 
Ing  them  effective  to  defer  the  vesting  of  es- 
tates or  make  their  vesting  contingent  This 
policy  should  not  be  relaxed  when  Inquiry 
la  directed  to  the  force  of  words  asserted 
to  dismantle  an  estate  In  fee  devised  by 
apt  words.  *  •  •  Another  rule,  and  that 
which  is  of  the  greatest  significance  In  the 
oonatmctlou  of  the  will  before  us,  Is,  as  said 
In  Wright  T.  Charley,  129  Ind.  267,  28  N.  B. 
TOG:  "That  where  real  estate  Is  devised  In 
terms  denoting  an  intention  that  the  primary 
devisee  shall  take  a  CM  on  tbe  death  of  the 


testator  coupled  with  a  devise  over,  In  case 
of  his  death  without  Issue,  the  words  refer 
to  a  death  without  Issue  during  the  lifetime 
of  the  testator  and  that  the  primary  devisee 
surviving  the  testator  takes  an  atisolute  es- 
tate In  fee  simple."  This  rule  may  be  said 
to  be  almost,  if  not  entirely,  free  from  con- 
filet  In  the  decisions,  and  there  Is  no  doubt 
of  Its  adoption  In  this  state  and  that  It  Is 
supported  by  the  vast  weight,  of  authority' — 
citing  on  page  261  of  143  Ind.,  on  page  627 
of  42  N.  E.,  a  long  list  of  cases. 

"On  the  other  hand,  the  view  urged  by  ap- 
pellants la  strongly  upheld  by  the  Supreme 
Court  of  the  United  States  In  Britton  v. 
Thornton,  112  U.  S.  532,  5  Sup.  Ct.  294,  28 
L.  Ed.  816,  in  the  following  language:  'Wlteu 
Indeed  a  devise  Is  made  to  one  person  in  fee 
and  "in  case  of  his  death"  to  another  In  fee, 
the  absurdity  of  speaking  of  the  one  event 
which  is  sure  to  occur  to  all  living  as  uncer- 
tain and  contingent  has  led  the  courts  to  In- 
terpret the  devise  over  as  referring  to  death 
In  the  testator's  lifettma  2  Jarman  on 
Wills,  c.  48 ;  Brlggs  v.  Shaw,  9  Allen  (Mass.) 
516;  Lord  Cairns  in  O'Mahoney  v.  Bnrdett, 
L.  R.  7.  H.  li.  388.  895.  But  when  the  death 
of  the  first  taker  ia  coupled  with  other  cir- 
cumstances which  may  or  may  not  ever  take 
plac^  aa,  for  instance,  death  under  age  or 
without  (dilldren,  the  devise  ovn,  unless  con- 
tndled  by  other  provisions  of  the  will,  takes 
effect  according  to  the  oi^lnary  and  Uter&l 
meaning  of  the  words  upon  death  under  the 
circumstances  Indicated,  "at  any  time,  wheth- 
er before  or  after  the  death  of  the  testator.* 
'  "The  question  &aa  been  brought  to  the  at- 
tmtlon  of  our  Supreme  Court  several  times, 
but  I  think  it  can  hardly  be  said  to  have 
been  positively  adjudicated. 

"In  JeweU  v.  Pierce,  120  Cal.  82,  B2  Fac. 
133,  it  Is  said :  The  construction  which  these 
wordd  in  a  will  should  receive  has  been  de- 
cided differently  In  different  states,  but  has 
never  been  determined  in  this  state.'  The 
court,  however,  declined  to  dedde  the  ques- 
tion, holding  that  it  was  not  necessary  to 
a  dedaton  of  the  cause. 

"The  language  construed  in  Ebtate  of  Alex- 
ander, 149  Cal.  146,  86  Pac.  808,  Involves  a 
different  contingency  from  the  one  before  na. 
The  court,  though,  refers  to  a  limltaUou 
over  in  case  of  death  as  follows:  'A  devise 
to  A.  with  a  limltalion  over  in  case  of  his 
death  vests  an  absolute  estate  In  A.,  unless 
he  dies  during  the  testator's  lifetime— citing 
cases.  Similarly  a  gift  to  various  persons 
"or  the  snrrivora  of  them"  refers  to  those 
surviving  at  the  death  of  the  testator.  The 
Civil  Code  of  this  state  provides  (section 
1338)  that  "words  in  a  will  referring  to 
death  or  anrvlvorshlp,  simply  relate  to  the 
time  of  the  testator's  ^th,  unless  posseraiou 
la  actually  postponed  when  they  must  be  re- 
ferred to  the  time  of  possession."  But  the 
above  authorities  aa  well  as  many  more  that 
might  be  cited  show  that  the  same  rule  ex- 
ists nnivwsally  irrespective  ot  any  statute.' 
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Whether  the  court  would  have  made  any  dis- 
tinction between  a  limitation  over  'in  case 
of  death'  and  one  'in  case  of  death  without 
Issne'  does  not  appear,  nor  was  It  necessary 
to  decide  the  question,  although  some  of  the 
cases  cited  with  approval  hold  that  the 
phrase  'death  without  Issue'  relates  to  death 
In  the  lifetime  of  the  testator.  Moreover, 
for  other  reasons  stated  in  the  opinion,  it 
seems  clear  that  the  testator  intended  the 
conditional  limitation  'If  she  remains  unmar- 
ried' to  apply  at  the  time  of  the  testator's 
death. 

"In  the  Estate  of  Barclay,  152  Cal.  753. 
93  Pac.  1012,  allusion  is  made  to  the  subject 
as  follows:  'The  only  provision  In  the  will 
under  which  S.  C.  Blacklnton  could  possibly 
be  deprived  of  this  property  was  one  to  the 
effect  that  in  case  one  or  more  of  the  chil- 
dren should  die  their  share  was  to  be  divid- 
ed among  the  remaining  children  "unless  they 
have  heirs."  This  provision  apparently  re- 
ferred only  to  such  a  death  as  might  occur 
before  the  death  of  the  testator  (Civ.  Code, 
S  1336) ;  but  In  any  event  It  could  not  apply 
to  S.  C.  Blackinton's  Interest,  for  she  left 
a  child  surviving  her  as  well  as  her  husband.' 

"I  think,  therefore,  that  respondent  is  not 
Justified  in  saying  that  by  the  foregoing  de- 
cisions in  this  state  the  question  Is  foreclosed 
as  to  whether  the  words  'dying  without  Is- 
sue* are  substitutionary  merely  or  that  the 
Issue  here  Is  determined  by  said  section  1336, 
but  gathering  the  intention  of  the  testator 
from  the  whole  instrument,  the  only  reason- 
able construction,  In  my  opinion,  Is  opposed 
to  the  theory  that  death  at  any  time  without 
issue  was  contemplated. 

"Appellants  also  contend  that  an  Important 
feature  here  Is  the  precedent  Ufe  estate  In 
favor  of  the  said  WUllam  P.  Carothers.  This 
would  be  of  moment  If  It  were  not  followed 
by  the  devise  to  him  of  the  absolute  fee. 

"The  said  provisions  in  reference  to  Wil- 
liam and  Eleanor  express  as  clearly  as  lan- 
guage can  the  Intention  that  th^  should 
have  the  life  estate  until  the  death  of  Elean- 
or and  then  the  fee  should  vest  In  William. 
Of  course,  no  one  would  contend  that  Wil- 
liam's life  estate  would  continue  after  he 
was  vested  with  the  fee.  Therefore  appel- 
lants make  a  wrong  application  of  the  quo- 
tation from  Fowler  v.  lugersoll,  127  N.  T. 
472.  28  N.  E.  471,  to  the  effect  that:  'This 
rule  (holding  that  the  words  of  contingency 
are  substitutionary  merely)  has  no  applica- 
tion when  the  first  devisee  or  legatee  takes  a 
life  estate  and  Is  applied  only  when  the  prior 
gift  is  absolute  and  unrestricted.  •  •  • 
And  many  cases  could  be  cited  where  the 
courts,  having  construed  the  prior  estate  to 
be  less  than  the  absolute  fee  have  held  that 
the  words  of  contingency  referred  to  a  death 
whenever  It  may  happen.' 

"Instead  of  devising  a  life  estate  to  said 
wnilam,  the  testator,  after  udns  langoage 


that  carries  such  an  implication,  hastens  to 
express  in  the  most  positive  and  nneqolvocal 
manner  his  purpose  to  vest  the  entire  estate 
in  William,  subjecting  its  possession,  as  we 
have  seen,  to  the  life  interest  of  Eleanor. 

"The  fact  that  the  testator  died  within  a 
week  after  the  execution  of  the  wIU  la  not 
of  sufficient  moment  to  affect  the  result 
The  argument  Is  that  since  he  must  have 
been  under  a  sense  of  impending  dratb,  and 
William  was  of  the  age  of  42  and  unmarried, 
it  Is  most  improbable  that  the  contlngracy 
mentioned  could  have  been  contemplated  as 
occurring  prior  to  the  testator's  death.  But 
the  force  of  the  contention  Is  entirely  nulli- 
fied by  the  construction  which  refers  the  said 
contingency  to  the  time  of  the  death  of 
Eleanor.  Besides,  there  Is  no  positive  evi- 
dence that  the  testator  believed  that  he  was 
about  to  die.  It  is  true  that  he  was  quite 
ill.  He  was  suffering  from  an  ailment  that 
had  afflicted  him  periodically  for  ten  years. 
But  at  any  rate,  conceding  that  be  felt  that 
the  end  was  near,  this  Is  only  a  circumstance 
to  be  considered  with  other  circumstances  in 
case  of  doubt  and  in  view  of  the  language 
of  the  will  expressing  so  emphatically  the 
purpose  to  vest  an  unqualified  estate  In  Wil- 
liam, should  not  be  given  the  weight  claimed 
by  appellants. 

"As  we  construe  the  will  there  is  no  occa- 
sion for  the  application  of  the  rule  prefer- 
ring the  latter  in  case  of  conflicting  provi- 
sions. Holding  that  there  is  a  clear  devise 
of  the  fee  to  William  and  that  the  contin- 
gency is  confined  either  to  the  death  of  the 
testator  or  of  Eleanor,  we  find  harmtmy 
rather  than  inconslateiicr  In  tbe  proTfalona 
in  controversy." 

I  believe  that  this  opinion  correctly  dis- 
poses of  the  questions  presented  on  this  ap- 
peal, and  that  the  order  should  be  affirmed 
for  tbe  reasons  therein  stated.  I  therefore 
dlssrat  from  the  Judgment 

W«  omcnr:   SLOSS,  J.;  MELVIK,  X 


INTO  CONSOL.  WATER  CO.  T.  JESS  et  iL 

(I*  A.  2,638.) 
(Supreme  Conrt  of  California.  Dee,  11,  IfilL 

Rehearinf  Denied  Jan.  10;  1912.) 
L  Waters  ahd  Watks  Goubsbs  (i  17*)— Di< 

TBBSION— NOTICX— RlOBTS  —  COKBRUOnOn 

or  Works— TiMB—ExTEKsiOH. 

Glv.  Code,  I  1416,  prior  to  its  amendment 
In  1907,  provided  that  a  claimant  of  water 
must  begin  diversion  works  within  60  days  aft- 
er the  posting  of  notice  and  diligently  pursue 
the  same  to  completion.  Section  1419  dedared 
that  failure  to  comply  with  such  requirement 
forfeited  the  claimant's  rights  as  against  • 
subsequent  complying  claimant  but  section 
1422  provided  taat  if  the  proposed  place  of 
diversion,  or  any  part  of  the  diverting  canal, 
was  within  the  Imlted  States  forest  reserve, 
or  other  public  land,  the  claimant  might  com* 
mence  his  works  within  60  days  after  a  Ueoisf 
from  the  proper  officers  to  use  Oie  reaemd 
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lands  provided  be  iMgan  steps  to  secure  each 
license  within  60  days  after  posting  tlie  notice 
of  appropriation.  Bel4,  that  where  plalntifTs 
notice  of  appropriation  alleged  that  toe  places 
of  ita  iatenaed  divercion  ana  part  of  the  roate 
of  its  condnit  were  within  the  Sierra  forest 
reserve  of  the  United  States,  plaintiff  having 
diltgently  prosecuted  its  application  for  use 
of  the  pnblic  land,  the  right  of  diversion  was 
not  subject  to  adverse  appropriation  antil  60 
days  after  the  application  to  use  the  public 
land  had  been  acted  on. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  f  17.*] 

2.  Watehs  and  Water  ConssES  (5  33*)— "In- 
TEBBST  IN  REAI.  PaOPKBTY"  —  WaOTB  AP- 
FBOFBXATION. 

An  appropriator's  right  pending  the  deter- 
mination of  his  application  to  use  pnblic  lands 
was  an  "interest  in  real  property '  which  he 
was  entitled  to  protect  by  a  suit  to  determine 
conSicting  claims  to  real  property  auQiorized 
by  Code  Civ.  Proc  I  73a 

 [Ed.  Note.— For  other  cat=es.  see  Waters  and 

Water  Couraee,  Dec  Dig.  $  33.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  m.  3692-8700;  vol  8,  p.  7691.] 

la  Bank.  Appeal  from  Superior  Court, 
lajo  Counl7 ;  Wm.  D.  Dehy,  Judge. 

Action  b7  tba  Iu7o  Consolidated  Water 
Comiwny  against  Stoddard  Jess  and  others. 
Jti^nent  for  defendants,  and  plaintiff  ap* 
peals.  Reversed. 

HuDsaber  &  Brltt,  P.  W.  Forbea,  and  An- 
drew H.  Rose,  for  appellant  Leslie  R.  Hew- 
itt, City  Atty.,  Ben.  fl.  Yandell,  and  W.  a 
Matbews,  for  reapondeuts. 

SHAWv  J.  Tbe  conrt  below  Bortalned  a 
guieral  demnrrer  to  the  second  amended 
complaint.  Plaintiff  refused  to  amend  far- 
ther. Thereupon  judgment  was  given  for 
defendants.    Plaintiff  appeals. 

The  first  count  of  the  complaint  purports 
to  allege  a  cause  of  action,  undw  section 
788  of  the  Code  of  OItU  Procedure  to  de- 
tomine  the  allied  confllctins  claims  of  the 
plaintiff  and  defoidants^  respectlTely,  to  the 
right  to  use  the  waters  of  Cottonwood  creek, 
In  Inyo  county,  and  to  the  right  to  dlrert 
such  waters  for  use.  The  complaint  allies 
that  the  dty  of  Los  Angles  has  a  prior 
rli^t  to  dlTort  and  use  180  miners'  Indies 
of  said  waters.  The  alleged  conflicting  claims 
do  not  relate  to  that  water,  but  solely  to  tike 
excess  of  the  stream  abore  that  qnantity. 
It  appears  from  tbe  briefs  that  the  demur- 
rer to  this  count  ma  sustained  upon  the 
theory  that  it  does  not  show  that  the  plain- 
tiff owns  or  possesses  any  subsisting  interest 
in,  or  ri^t  to,  the  water  or  tbe  use  thereof. 
TbiB  constitutes  the  question  to  be  det«^ 
mined. 

The  plaintiff  claims  its  right  under  and  by 
virtue  of  five  notices  of  appropriation  posted 
and  recorded  hy  Oeorge  Cauifley,  as  provided 
in  section  1416  of  the  GlvU  Coda  Plaintiff 
has  succeeded  to  Chaffey>  rights.  Two  of 
the  notices  wen  posted  on  June  24,  1905; 
the  other  three  on  July  81,  1906.  The  no- 
tices state,  and  the  fact  la,  that  the  places  of 


Intended  diversion,  and  part  of  tbA  route  of 
the  condnit  to  be  constructed  to  convey  It 
to  Uie  place  of  use,  are  and  then  woe  within 
the  Sierra  forest  resurve  of  the  United  States. 
No  divendott  works  or  dams  had  been:  built 
or  begun  in  pursuance  of  the  notices,  or 
either  of  them,  at  the  time  the  action  was 
conunenced,  which  was  on  July  16,  1907.  In 
excuse  for  this  delay  the  plaintiff  relies  on 
the  eztenBiona  of  time  to  begin  that  work 
given  by  section  1422  of  the  OivU  Code,  and 
by  the  amendment  of  March  21,  1907,  to  said 
section  1416.  The  amendmoit  took  effect  on 
May  20,  1907  (Stat  1907,  p.  780). 

[1J  Section  1416,  as  It  stood  prior  to  1907, 
provides  that  a  claimant  must  begin  the  di- 
version works  within  60  days  aftm  the  notice 
Is  posted  and. diligently  pursue  the  same  to 
completion.  There  are  certain  exceptions  not 
necessary  here  to  notice.  By  section  1419  a 
follnre  to  comply  with  this  requirement  for- 
feits dalmant's  right  as  against  a  subse- 
quent claimant  who  does  comply.  Section 
1422,  in  effect,  is  that  if  the  fact  Is,  and  the 
notice  80  states,  that  the  proposed  place  of 
diversion  or  any  part  of  the  diverting  canal 
Is  within  a  forest  reserve  ot  other  United 
States  government  reservation  of  public  land, 
the  claimant  may  commence  the  ^version 
works  within  00  days  after  he  shall  have 
received  a  grant  of  license  from  the  proper 
pnblic  officers  to  occupy  and  use  such  re- 
served lands  for  that  purpoee,  provided  that 
within  60  days  after  the  posting  of  the  notice 
of  appropriation,  he  idiall  liave  begun  the 
necessary  surveys  required  to  precede  the 
application  for  such  license^  and  shall  have 
diligently  prosecuted  such  surveyB  to  com- 
pletion, and,  upon  such  comi^etlon,  shall 
have  also  applied  to  the  proper  officer  for 
such  license  and  prosecuted  such  application 
with  reasonable  diligence.  Facts  are  alleged 
showing  that  the  provisions  of  this  section 
have  been  fully  comidled  with,  and  that  tbe 
applications  for  said  licenses  or.  grants  of 
authority  to  occupy  and  use  said  reserved 
lands  are  now  being  considered  by  the  offi- 
cers of  tile  United  States  auttuvlzed  to  make 
such  grants,  bat  that  they  have  not  yet  been 
determined,  and,  conaeqaent^,  that  plataitlff 
is  unable  to  proceed  with  said  diversion 
works. 

The  effect  is  that  plaintiff  is  relieved  from 
the  requirement  of  sections  1416  and  1419 
that  sudi  ^rks  most  be  commeaced  vrithin 
60  days  after  tbe  posting  of  the  notices  of 
ai^roiHiatlon  In  order  to  preserve  the  claim- 
ant's statutory  rights  under  the  notice.  As 
to  these  claims,  tbe  time  limited  has  been 
extoided  and  has  not  yet  eipired.  The  pl'aln- 
tifTs  righto  to  begin  and  complete  tbe  diver- 
sion works  are  the  same  as  they  would  be 
if  tbe  original  60  days  had  not  expired.  His 
presoit  right  to  maintain  this  action  is  also 
the  same. 

[2]  Respondento  cont^  that  this  right  is 
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not  a  Tested  right,  tbat  It  la  not  property, 
and  that  It  cannot  he  protected  against  ad- 
verse claimants  by  a  suit  to  determine  con- 
flictli^  claims.  In  this  hefaalf  they  dte  Kelly 
T.  Natoma  Water  Go.,  6  CaL  lOS;  Maerls  v. 
Bicknell.  7  Cal.  261,  68  Am.  Dec.  257;  Kim- 
ball T.  Gearharl^  12  OaL  30;  Nevada,  etc., 
Co.  T.  Kldd,  87  Cal.  300;  and  MltdieU  t. 
Amador,  etc  Co.,  76  CaL  482,  17  Pac.  246. 
These  CAoes  all  Involve  water  rights  listing 
prior  to  the  enactment  of  the  Code  in  1872, 
lirescrlhing  a  statutory  mode  of  acquiring  a 
right  to  the  use  of  running  water.  They  lay 
down  the  mle  that  a  right  to  the  use  of 
running  water  does  not  vest  in  possession  at 
common  law,  until  there  has  bees  an  actual 
diversion  and  b«ieflclal  use  of  the  water. 
But  they  all  recognize  and  some  oi  them  de- 
clare, that,  before  any  actual  diversion  or 
use  of  the  water,  a  dalmant  may  acquire 
an  intdplent,  incomplete,  and  conditional  right 
to  the  future  use  of  the  water,  by  beginning 
the  construction  of  the  works  necessary  for 
such  diversion  and  use^  and.  In  good  fiilth, 
dlligoiUy  prosecuting  ibe  same  to  comple- 
tion. 

Thus,  in  Nevada,  etc.,  Co.  ▼.  Kldd,  supra,  on 
page  310,  referring  to  such  an  embryo  claim 
to  water  and  to  a  hostile  use  before  its  com- 
pletlon*  the  court  says:  "There  is,  in  fact, 
as  yet,  no  present  water  rifi^t  to  be  affected. 
The  party  has  merely  acquired  the  jjossesslon 
and  site  for  his  dam  and  canal,  and  a  riffht, 
by  diligently  pursuing  his  object,  to  acquire 
a  future  right  to  the  possession  of  the  wa- 
ter, which,  when  acquire  shall,  for  the  pur- 
poses of  priority  and  of  redressing  any  in- 
juries that  may  thereafter  accrue,  date  by  re- 
lation from  the  first  act  in  selecting  the  loca- 
tion and  making  the  claim."  (Italics  ours.) 
Such  daimant  had  no  immediate  right  to  the 
control  or  use  of  the  water,  because  be  was 
not  yet  ready  to  teke  it  And  he  had  no 
right  to  damages  from  any  one  who  used  the 
water  while  he  was  making  his  dam  and 
ditch.  It  does  not  follow,  from  this,  that 
he  had  no  right  at  all.  On  the  contrary, 
it  was  declared  that  as  soon  as  he  began 
work  on  his  dam  and  ditch,  with  the  avowed 
Intent  thereby  to  take  and  use  the  water,  he 
acquired  a  prior  right  respecting  the  water. 
In  Maerls  v.  Blcknell,  supra,  the  facts  were 
that  plaintiffs'  grantora,  not  Intending  to 
use  the  water,  but  for  the  purpose  of  drain- 
ing It  away  from  their  mining  dalms,  had 
constructed  a  ditch,  which  carried  the  water 
nway,  but  they  had  made  no  actual  use  of  it 
Meantime,  defendante  diverted  the  water 
above  plalntlfTs'  ditch  and  had  used  it  The 
court  said :  "Unless  the  grantors  of  plaintiff 
had  constructed  their  ditch  with  the  inten- 
tion of  using  the  water  for  mining  or  other 
useful  purposes,  or  after  Its  construction  they 
had  actually  so  applied  it  the  defendants 
could  not  know  that  they  ever  would  so  ap- 
ply it  or  intended  so  to  apply  ft  If,  at  the 
time  plaintiff's  ditch  was  made,  «uch  infen- 
tton  Aod  c^fcd  and  been  avowed,  and  after- 


wards carried  out  in  good  faith  within  a 
reasonable  time,  considering  all  the  circum- 
stances, then  defendante  could  not  by  an; 
act  of  theirs,  rightfully  appropriate  any  wa* 
ter  in  the  ravine,  necessary  to  fill  the  ditch 
of  plaintiff."  (Italics  ours.)  There  is  no 
case,  arising  prior  to  the  enactmoit  of  the 
Code,  which  holds  that  the  party,  who  thus 
in  good  faith  began  and  diligently  prosecuted 
the  work  on  a  dam  and  ditch  for  the  diver- 
sion and  use  of  water,  could  not  protect  his 
incipient  right  to  the  water,  against  the  hos- 
tile diversions  and  claims  of  others,  by  an 
appropriate  suit  for  that  purpose.  It  is  ob- 
vious that  this  could  not  be  so.  Such  visible 
act  and  avowed  intent  gave  him  a  conditional 
right  to  the  future  use  of  the  water,  prior  to 
its  actual  use;  the  condition  being  that  he 
should  thereofter  diligently  continue  the 
work  io  completion  and  then  divert  the  wa- 
ter and  apply  it  to  a  useful  purpose,  failing 
which  his  right  would  cease.  Upon  the  per- 
formance of  these  conditions,  his  title  to  such 
use  would  become  complete  and  perfect.  In 
the  meantime,  however,  he  had  an  existing 
conditional  right,  manifested  by  actual  visi- 
ble possession  of  the  works.  It  would  be 
clearly  a  property  right,  and,  it  being  inci- 
dental and  appurtenant  to  land,  it  was  real 
property.  Civ.  Code,  |  658. 

The  purpose  of  the  Code  was  to  afford  a 
more  perfect  protection  for  such  rlghte  and 
to  facllitete  the  subsequent  acquisition  of  the 
title  to  the  use.  Previously,  the  incomplete 
right  could  be  acquired  only  by  some  open 
visible  work  to  tbat  end,  upon  the  ground, 
accompanied  by  a  declaration  of  the  intent 
Disputes  would  naturally  arise  as  to  priority 
between  dlff«%nt  diversions  from  the  same 
stream  at  places  far  apart  The  Code  ea- 
d^vors  to  avoid  this  by  providing  for  the 
posting  of  a  notice  at  the  proposed  dam,  and 
declaring  that  such  notice  secures  a  prior 
right,  without  any  work,  for  the  period  of 
60  days  thereafter.  Wells  v.  Mantes,  90  CaL 
586,  34  Pac  324.  Thus  there  Is  given  that 
which  It  is  said  did  not  exist  before  (Kelly 
V.  Natoma  Water  Co.,  supra),  a  constructive 
right  to  the  use  of  the  water,  a  right  existing 
only  by  publicly  declared  Intent  and  which 
may  be  made  a  perfect  and  complete  title, 
as  against  all  except  prior  users  and  riparian 
ovraers,  by  beginning  the  work  within  00 
days,  diligently  prosecuting  It  to  completion, 
and  thereupon  actually  using  the  water. 
This  Incomplete  right  although  not  as  yet 
a  title,  is  an  Interest  In  the  realty.  Under 
section  738,  Code  of  Civil  Procedure,  the  per- 
son who  has  an  interest  In  real  property  may 
maintain  an  action  to  determine  the  valid- 
ity of  a  conflicting  claim  which  is  adverse  to 
his  own  claim.  It  follows  that  the  first  count 
states  a  cause  of  action  and  that  the  general 
demurrer  thereto  should  have  been  overruled. 

The  objection  to  the  second  count  Is  whol- 
ly technical,  and,  as  it  may  be  obviated  by 
amoidment  it  is  not  necessary  to  consider  It 

Tlie  brieCi  dlscnaa  at  lengtli  the  effect  of 
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tbe  amendment  of  1007  to  Bectlon  1416  of  the 
CMl  Gode,  and  of  an  amendment  of  1811 
(State.  1911,  p.  1419)  to  the  same  aectton. 
The  latter  omits  the  amendments  of  1907,  hi 
effect  r^irallng  them.  Tbe  amendment  of 
1907  purported  to  give  one  who  had  posted 
such  notice,  In  a  case  where  there  were  *'con- 
fiictlDS  claims  to  the  waters  so  appropriat- 
ed," a  right  to  begin  a  suit  to  determine  scch 
claims  within  60  days  fnnn  the  time  of  post- 
ing, and  It  extended  the  time  for  beginning 
the  work  to  60  days  after  final  Judgment  In 
such  suit,  provided  It  was  diligently  prose- 
cuted. A  field  of  Inqnlry  to  thus  presented 
upon  which  we  wUl  not  enter.  Z>0e8  this  ap- 
ply to  notices  posted  prior  to  the  passage  of 
tbe  amendment?  Does  it  apply  where  the  so- 
called  conflicting  claim  is  a  mere  assertion, 
or  must  there  be  a  physical  exercise  of  the 
right  claimed,  and  one  of  such  a  character 
that  it  actually  prevents  or  interferes  with 
the  beginning  of  dlrersion  works  under  the 
notice?  And  must  all  this  be  alleged?  Does 
the  repeal  of  these  provisions,  after  this  suit 
was  begun,  terminate  the  extension  of  time 
thereby  granted?  These  are  Interesting  ques- 
tlous ;  but  as  the  plalntUTs  time  appears  to 
be  still  running  by  virtue  of  the  extension 
provided  In  section  1422,  which  is  not  re- 
pealed, we  deem  It  unnecessary  to  determine 
them. 

Tbe  Judgment  Is  reversed. 

We  concur:  AN6GIX0TTI,  J.;  SU>SS, 
J.;  MKLVIN,  J.;  HENSHAW,  J.;  LOBI- 
GAN,  J. 


KELLOGG  V.  MAIXORT  et  aL    (Sac  1,909.) 
(Supreme  Court  of  California.    Dec.  13,  1911. 
Behearing  Denied  Jan.  12,  191Z) 

L.  Affbal  and  Bbbor  (I  1010*)— Questions 
RxviiWABU—E*iNDiNGs— Conclusiveness. 
Where  an  appeal  is  taken  too  late  to  allow 
a  review  of  the  findings  on  the  ground  that 
they  are  not  supported  by  evidence,  such  find- 
ings as  are  responsive  to  tbe  Issues  are  conclu- 
sive. 

_[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  lOia*] 

2.  VENOOB  and  PtTBCHAaEB  (1  IKS*)— CON- 

TBAcrs— Time  of  the  Essencb—Fobfeitobb. 
Where  a  contract  for  the  sale  of  real  es- 
tate, stipulating  for  payment  In  initaUments, 
made  time  of  Uie  essoice,  and  the  purchaser 
made  defatdt,  and  the  vendor  did  not  acquiesce 
therein,  and  no  equitable  groand  for  relief  was 
shown,  the  contract  was  terminated. 

{Ed.  Note.— For  other  cases,  see  Vendor  and 
and  Purchaser,  Gent  Dig.  H  8^-672:  Dee. 
Dig.  1 185.*) 

S.  TXNDOB    AND    PUBOBASKE    (|    8*)— CON- 
TBAOTS— CONSTBUCTION. 

A  complaint  alleged  that  plaintlEF  was  In- 
debted to  defendant  for  I4S&18  for  money  re- 
ceived to  make  tbo  first  iwyment  on  a  proposed 

Surchase  of  land  from  a  third  person,  which 
ind  plaintiff  was  about  to  purchase;  that  the 
third  person,  at  ptointiff's  request  contracted 
to  sdl  the  land  to  defendant  for  ^1,220.86,  pay- 
able in  cash  and  in  annual  Installments;  mat 


on  the  same  day  defendant  contracted  to  sell 
the  same  to  plaintiff  for  $1,^9.03,  which  was  the 
aggregate  of  the  sum  to  be  paid  by  defendant  te 
the  third  person  and  the  sum  which  plaintiff 
owed  to  defendant  The  complaint  did  not  al- 
lege that  tbe  latter  sum  had  oeeo  paid  by  de- 
fendant to  the  third  pereoa  on  account  of  the 
purchase  of  the  land  or  that  the  full  price,' 
BO  tax  as  the  third  person  was  concerned,  was 
more  than  |l.220.85.  Held,  that  defendant's 
agreement  with  plaintiff  was  simply  one  for  the 
sale  by  defendant  to  plaintiff  of  the  land,  and 
defendant  did  not  hold  the  land  in  trust  for 
plaintiff, 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  i  S.*] 

D^rtment  1.  Appeal  from  Superior 
Cooit,  Kings  County;  Jolm  O.  Covert,  Judge. 

Action  by  H.  B.  KeUogg  against  H.  Mal- 
lory  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

W.  B.  McQuiddy  and  Frank  E.  Ellpatrick, 
for  appellant   O.  L.  Abbott,  for  respondents. 

ANGELLOTTI.  J.  This  Is  an  appeal  from 
a  Judgment  In  favor  of  defendants  lu  an  ac- 
tion brought  by  plaintiff  to  obtain  speclQc 
performance  of  a  contract  between  himself 
and  defendant  Mallory  relative  to  certain 
land  In  Kings  coun^,  Cal. 

[1]  The  appeal  was  taken  nearly  six 
-months  after  the  entry  of  Judf^ment  and 
more  than  four  'months  after  the  statement 
on  appeal  was  settled.  It  is  admitted  by 
plaintiff.  In  accord  with  the  claim  of  defend* 
ants,  that  the  appeal  was  taken  too  late  to 
allow  a  review  by  this  court  of  any  excei> 
tlon  to  the  decision  of  the  trial  court  on  the 
ground  that  it  is  not  supported  by  the  evi- 
dence. Sudi  findings  of  the  trial  conrt  as 
are  responsive  to  the  issues  made  by  the 
Ifleadlugs  are  thei«fore  conclusive  upon  us. 

[2]  Considering  the  action  as  one  for  the 
specific  enforcement  of  u  contract  for  the 
sale  of  certain  land  by  Mallory  to  plaintiff, 
which  was  apparently  tbe  theory  of  the 
framers  of  the  complaint,  we  are  satisfied 
that  tbe  Judgment  is  fully  supported  by  th» 
pleadings  and  the  findings  on  such  issues  as 
were  made  thereby.  Substantially,  the  facts 
thus  established  are  as  follows:  On  Decem- 
ber S,  1006.  MaUory  and  plaintiff  entered  in- 
to a  written  agreement,  whereby  Mallory 
agreed  to  sell  and  convey  the  property  to 
plaintiff  for  «1,669.08,  $2U.63  thereof  being 
paid  in  cash,  and  the  remaining  91,447.40 
being  payable  In  yearly  Installments  on  Oc- 
tober Ist  of  mdi  year  to  and  including  the 
year  1914;  all  of  said  deferred  payments 
being  evldraced  by  promissory  notes  of  the 
same  date,  bearing  Interest  at  the  rate  of 
8  per  cent  per  annum,  i)ayab1e  annually. 
By  the  terms  of  said  apwem^t  plaintiff  was 
entitled  to  the  possession  of  the  property.  It 
was  provided  In  such  agreemut  a^  follows: 
"It  Is  understood  and  agreed  that  time  la  of 
the  essence  of  this  agreement  and  In  each 
and  every  one  of  the  terms,  conditions  and 


*Vor  ether  ewe»  m  same  topic  and  section  HUkBBB  Ib  Dee.  Dig.  4k  Am.  Dig.  Kay  No.  8*rl«  *  Rep'r  IndczM 


Digitized  by 


Google 


938 


119  PACIFIC 


BEPOBTEB 


(CaL 


provlsloiui  hereof,  and  that  the  terma  hereof 
shall  bind  the  heirs,  successors  and  assigns 
of  the  parties  hereto.  It  is  onderstood  and 
agreed  that  If  at  any  time  the  second  party 
shall  be  in  default  in  the  performance  of  any 
of  the  terms,  covenants  and  provisions  of  this 
agreement  that  all  of  his  rights  hereunder 
shall  be  forfeited  and  at  an  end,  *  •  • 
and  all  payments  made  under  this  agreement 
shall  be  deemed  full  compensation  for  the 
use,  rent  and  occupation  of  said  land  during 
the  time  tixe  second  party  shall  have  remain- 
ed in  possession  thereof  under  this  agree- 
ment; provided,  that  whenever  the  second 
party  shall  be  in  default  in  any  of  the  terms 
and  conditions  of  this  agreement,  if  allowed 
to  remain  upon  said  premises  by  the  first  par- 
ty he  shall  hold  and  occupy  the  same  as  the 
tenant  of  the  first  party  subject  to  the  right 
of  the  first  party  to  demand  and  receive  im- 
mediate possession  thereof  from  the  second 
party  as  such  tenant." 

Plaintiff  neglected  and  refused  to  pay  to 
Mallory  the  sum  of  $177.17  due  on  October 
1, 1008,  evidenced  by  promissory  note  matur- 
ing that  day,  and  also  neglected  and  refused 
to  pay  $51.27  Interest  due  on  that  day  on 
that  and  five  remaining  installments  evidenc- 
ed by  notes  maturing  respectively  on  October 
1st  of  the  years  1910  to  1914,  both  inclusive, 
and  defendant  did  uot  consent  to  nor  ac- 
■qulesce  In  such  neglect  and  refusal.  So  far 
as  the  complaint  shows,  it  was  not  until  No- 
vember 29,  1909,  that  plaintlfl  notified  Mal- 
lory that  he  was  desirous  of  paying  any  ad- 
■dltional  mooey  on  the  contract,  and  on  that 
■date  he  notified  him  in  writing  that  he  would 
pay  all  amounts  remaining  due  on  December 
8,  1909,  at  a  BPedfied  place;  but  Mallory, 
who  In  the  meantime  had  transferred  his  In- 
terest In  said  land  to  defendant  Abbott,  nev- 
«r  consented  to  receive  the  same  or  In  Any 
way  waived  the  deftiult  of  plaintiff  In  the 
matter  of  the  payments  due  October  1, 1909. 
Nothing  la  alleged  In  the  complaint  tending 
to  excnae  the  fiiilnra  of  plaintiff  to  comply 
with  the  contract  In  the  matter  of  such  pay- 
ments, or  tending  to  show  any  equitable 
pounds  for  relieving  him  from  the  effect  of 
such  failure,  or  tending  to  show  any  reaaon 
why  Mallory  should  be  held  to  have  otm- 
aented  to  delay  in  the  matter  of  payments 
or  eato[^>ed  to  claim  that  the  contract  waa 
terminated  by  auch  fellnre.  These  are  the 
material  facts  estabUabed  by  the  ideadlnga 
and  certain  findings  within  the  issues.  Platn- 
tUTs  <dalm  aa  to  what  the  evidence  Introduc- 
ed on  the  trial  showed  In  this  behalf  cannoc 
be  conaidered  on  ttala  appeal.  In  view  of  the 
fhct  that  the  ai^eal  was  taken  too  late  to 
altow  na  to  conalder  tha  queatlon  of  the  suf- 
ficient of  the  evidence  to  soi^rt  the  find- 
inga.  We  know  of  no  rule  of  law  that  would 
authorize  a  court  to  enforce  agalnat  the  ven- 
dor a  contract  for  the  sale  of  real  eatate 
where,  by  the  express  provlaloua  of  the  eon- 
tract,  all  of  the  rl^ta     the  rendea  have 


terminated  by  reason  of  hla  failure  to  make 
certain  payments  at  a  specified  time,  and 
there  has  been  no  consent  to,  waiver  of,  or 
acquiescence  in,  such  failure  by  the  vendor, 
or  any  pretense  of  facts  excusing  such  fail- 
ure of  the  vendee  for  tending  to  show  equi- 
table ground  for  his  relief.  Under  its  er- 
press  provisions,  the  contract  of  sale  is  ter- 
minated. Sndi  is  the  case  before  us,  aa 
shown  by  the  pleadings  and  findings. 

[3]  Plaintiff  claims  in  his  briefs  presented 
on  this  appeal  that  facts  alleged  ia  the  com- 
plaint and  admitted  by  the  waswer  show 
that  the  relation  betwera  him  and  Mallory 
was  in  reality  not  that  of  mere  vendor  and 
vendee  under  a  contract  for  the  sale  of  real 
estate.  It  was  alleged  In  the  complaint  that 
on  December  8,  1906,  plaintUf  was  Indebted 
to  Mallory  in  the  sum  of  about  $438.13  for 
money  had  and  received  by  him  to  make  the 
first  payment  m  account  of  a  proposed  pur- 
chase of  these  lands  from  The  Laguna  Lands, 
a  corporation,  the  owner  thereof,  which  said 
lands  "plaintiff  then  desired  and  was  about 
to  purchase" ;  tbat  said  corporation,  on  De- 
cember 3, 1906,  at  plalntUTs  request,  entered 
into  a  contract  whereby  it  agreed  to  sell  sn<di 
lands  to  Mallory,  for  $1,220.86,  payable 
$305.21  in  cash  and  $916.64  In  annual  Install- 
ments on  October  1st  of  each  of  the  years 
1907  to  and  including  1914,  with  Interest  at 
the  rate  of  8  per  cent  per  annum;  that  on 
the  same  day  plaintiff  and  Mallory  entered 
into  the  contract  of  sale  herelnbefCHre  Oo- 
scribed ;  and  that  the  full  consideration  spec- 
ified therein,  $1,009.03,  waa  the  aggregate 
amount  of  the  sum  agreed  to  he  paid  by  Mal- 
lory to  The  Laguna  Lands  for  the  land,  and 
the  sum  of  $438.13  owed  by  plaintiff  to  Mal- 
lory. It  waa  not  alleged  that  such  $438J13 
so  received  by  plaintiff  from  Mallory  bad 
been  paid  by  him  to  The  Laguna  Lands  on 
account  of  the  pnrdiaae  price  of  audi  land, 
or  that  the  fuU  price  of  the  land,  so  Car  aa 
the  owner  waa  eonoemed,  waa  more  than  the 
amount  atated  in  the  contract  with  Malloiy, 
viz.,  $1,220.85.  Upon  theae  all^tknui  alone, 
It  la  now  claimed  that  the  transaction  be- 
tweoi  plaintiff  and  Mallory  waa  simply  (me 
by  which  MaUory  ma  to  take  the  agreemat 
from  the  owner  as  aecority  for  the  payiqeiit 
to  blm  by  plalnttfl  of  the  pnrdiaae  price, 
which  he  waa  to  advance  to  the  owner  tor 
the  plalntU^  and  that  In  accord  with  th« 
doctrine  <MC  tasSt  cases  as  Gan^bell  v.  SYee- 
man,  99  CaL  S46,  84  Pac.  118,  plaintiff  waa 
the  real  purchaaer,  and  Mallory  oceiqded  the 
relation  to  him  of  trustee  of  the  l^ial  title 
and  mortgagee  for  auCh  mon^  as  might  be 
advanced  by  him  for  ita  purchase  and  for 
;  the  additional  Indebtedneaa  referred  to.  It 
may  be  conceded  that  the  facts  so  alleged 
would  afford  atrong  gronnda  for  a  ccmclaskm 
by  a  coort  suatainlng  allegathma  of  ft  com- 
plaint declaring  aome  underatandlng  between 
Blallory  and  plaintiff  by  wbkib  MaQory  wua 
to  advance  the  purchase  nmuir  for  j^alntlff 
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and  take  Oia  ttUa  to  tl»  land  aa  aecarlty. 
But  the  dlffleultr  wttb  plalntUTa  claim  In 
this  behalf  Is^that  theze  la  nothing  In  the 
nature  of  such  an  allegation.  We  have  stat- 
ed all  the  allegations  that  bear  upoa  this 
matter.  While  not  Inconsistent  with  the 
presoit  dalm  of  plalntUT  that  Mallory  was 
to  pay  the  purchase  price  to  the  owner  for 
plaintiff,  and  take  the  title  In  his  own  name 
as  security*  they  are  likewise  not  necessarily 
Inconststent  with  the  theory  that  there  was 
no  such  imderstandlng  between  Mallory  and 
plaintiff,  and  that  the  two  contracts,  that 
between  the  owner  and  Mallory  and  that  be- 
tween Mallory  and  plaintiff,  were  entirely 
separate  and  distinct  transactions,  In  the 
former  of  which  plaintiff  had  no  Interest 
whatever,  and  there  Is  no  allegation  or  pre- 
tense of  allegation  of  the  ultimate  fact  of 
such  an  understanding  as  is,  under  these  cir- 
cumstances, essential  to  a  maintenance  of 
plaintiff's  claim.  So  far  as  appears  from 
the  complaint,  the  two  contracts  were  ab- 
solutely separate  and  distinct,  and  Mallory*s 
arrangement  with  plaintiff  was  simply  one 
for  the  sale  to  him  of  certain  r»l  property. 
We  are  aware  of  no  case  in  which  one  who 
has  in  fact  paid  the  purchase  money  for 
real  estate  conveyed  to  him  bas  teea  held 
to  be  the  trustee  of  another  on  the  ground 
that  he  BO  paid  it  on  behalf  of  another  who 
was  the  real  purchaser,  In  the  absence  of  al- 
I^Uon  that  he  did  pay  It  for  such  other 
person,  or  where  one  holding  the  legal  title 
to  land  has  been  held  to  be  only  the  mort- 
gagee thereof  In  the  absence  of  allegation 
that  the  legal  title  has  been  conveyed  to 
him  as  secorlt?  for  tin  indebtedness.  It 
seems  clear  that  the  complaint  before  us  pre- 
sented no  such  case  as  is  now  nrged,  bnt 
that  it  was  solely  a  complaint  for  the  spe- 
cific performance  of  a  contract  between  Mal- 
lory and  plaintiff  for  the  gale  of  real  estate 
by  Mallory  to  plaintiff.  This  was  doubtless 
the  theory  of  the  judge  of  the  trial  court 
The  Judgment  la  afBrmed. 

We  concur:  SHAW,  J.;  BLOSS,  J. 


BBOADBBNT  ▼.  KEITH.    (Otr.  1.0S6.) 

(District  Ooart  of  Appeal.  Second  Dlatrleti 
CaBfomia.  Mot.  7.  Ifill.) 

BucnoiTB  (1 805*)— CoimffXB— APFBAii— Dis- 

It  appearing  on  appeal  In  a  mani<dpal  elec- 
tion contest  that  respondeot  has  resigned  Uie 
office,  and  appeUant  oas  been  appointed  there- 
to to  AH  a  vacancy,  and  that  the  public  has  no 
interest  In  the  appeal,  it  is  properly  dismissed 
on  agreement  of^  the  parties. 

[Ed.  Note.— For  other  eaats,  see  BBeetionB, 
Dec  Dig.  I  305.»] 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 


Election  contest  by  Andrew  B.  Broadbent 
against  John  M.  Keith.  Judgment  for  plain- 
tiff, and  defendant  appeala  Appeal  dis- 
missed. 

See.  also,  IS  CaL  App.  382, 114  Pac.  996. 

Shaw,  Ross  &  Dyke,  for  appellant.  Conk- 
ling  A  Brown,  for  reapond^t 

PER  CURIAM.  This  is  an  election  con- 
test involving  the  office  of  marshal  of  the 
city  of  Imperial,  Cal.  It  appears  from  a 
statement  in  writing,  filed  by  the  attorneys 
for  appellant  herein,  that  plaintiff  and  re- 
spondent has  volimtarily  resigned  the  office 
of  marshal  of  the  city  of  Imperial,  to  which 
he  was  declared  elected,  and  that  defendant 
and  appellant  bas  befm  appointed  by  the 
board  of  trustees  of  said  city  of  Imperial  to 
flU  said  vacancy,  which  office  he  now  holds, 
and  It  appearing  by  reascm  of  the  facts  re- 
cited the  public  can  have  so  Interest  In  Uie 
result  of  said  ai^teal,  and  the  appellant  bar- 
ing consmted  thereto. 

It  Is  tber^ore  ordered  that  the  anneal 
herein  ba^  and  the  same  la,  '^^'nfrmtil 


PEOPLE  T.  TATE.    (Cr.  162.) 

(District  Court  of  Appeal,  Third  District,  Csl- 
ifomia.   Nov.  4.  1911.) 

Cbiuinal  IiAw   (I  1109*)— Appeal  — Dis- 
missal. 

Where  there  la  no  evidence  In  the  record 
of  an  appeal  from  the  judgment  or  from  an 
order  .  denying  a  motion  for  a  new  trial,  it 
each  order  was  made,  and  no  briefs  have  been 
filed,  the  record  will  be  stricken  from  the  files. 

[Ed,  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dlfr  H  2897-2902;  Dee.  Dig.  | 
110^*] 

Appeal  from  Superior  Court,  San  Joaqnln 
County;  C.  W.  Norton,  Judg& 

James  Tate  was  convicted  of  an  offense, 
and  be  appeals.  Record  stricken  from  files. 

Charles  de  Legh  and  Fred  A.  Copes  take, 
tor  aK>ellant  U.  a  Webb,  Atty.  Oen.,  and 
J.  Charles  Jonei^  for  the  People. 

* 

HART,  J.  Tbla  cause  was  on  the  October, 
1911,  calendar  of  this  court,  and  submitted 
on  ttie  record. 

There  Is  no  erldenoe  In  the  record  of  an 
appeal  tuTlng  hem  taken  fnmi  the  Judgment 
or  an  order  denying  tbe  defendant  a  new 
trial,  If  such  an  order  was  made.  Obviously, 
therefore,  this  court  has  not  acquired  juris- 
diction to  review  the  record.  Moreover, 
there  are  no  brleta  filed  in  the  caus^  and, 
if  an  an>eal  had  been  taken,  the  same  would 
have  to  be  dismissed  for  a  failure  of  appel- 
lant to  file  a  brief,  assuming  that  he  would 
have  omitted  to  do  so,  had  he  taken  an  ap* 
peal,  either  from  the  judgmmt  or  the  order 
denying  blm  a  new  trial.  If  a  motion  of 
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that  character  was  made  and  denied.  People 
V.  Perry,  117  Pac.  1036. 

For  the  foregoing  reasons,  the  record  will 
have  to  be  stricken  from  the  flies  the 
court,  and  It  la  so  ordered. 

We  concur:  GUIPMAN.  P.  J.;  BUR- 
NETT, J. 


ERVING  T.  NAPA  VALLEY  BREWING  CO. 
(CHURCHILL  and  JAS.  H.  GOODMAN 
&  GO.  BANK.  Interveners). 
(Civ.  871.) 

(District  Court  of  Appeal,  Third  INstrict.  Cal- 
ifornia. Nov.  4,  1911.) 

1.  Courts  (>  212*)— Jubisdiction— Amoukt 

IN  CONtBOVEBST. 

Where  appellate  Jurisdiction  depeoda  on 
the  amount  in  controversy,  the  ad  damnum 
clause  of  the  complaint  is  the  sole  test 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  IS  511-616;  Dee.  Dig.  I  212.*] 

2.  CouBTS  (f  212*)—JoBiaMCTioN— Amount 

ZN  CONTBOVEBST. 

Under  Const,  art  6,  {  4,  providing  that 
the  District  Courts  of  Appeal  shall  have  juris- 
dlction  in  cases  at  law,  where  the  demand 
does  not  exceed  (2,000,  an  appeal  in  an  ac- 
tion to  recover  property  allegea  to  be  of  the 
value  of  %Q,000,  and  demandmg  judgment  for 
that  snm,  if  a  delivery  could  not  be  had,  should 
be  taken  directly  to  tiie  Supreme  Court 

[Ed.  Not&^Foi  other  cases,  see  Courta, 
Cent  Dig.  ft  611-610;  Dea  Dig.  |  212.*] 

Appeal  from  Superior  Court,  Nape  Coun- 
ty; II.  C.  Gesford,  Judge. 

Action  by  W.  F.  Ervlng  against  the  Napa 
Valley  Brewing  Company  and  B.  W.  Church- 
111  and  Jas.  H.  Goodman  &  Co.  Bank,  in- 
terveners. Judgment  for  plaintiff,  and  tb^ 
Brewing  Company  appeals.  Transferred  to 
the  Supreme  Court 

Se^  also,  116  Pac.  331. 

N.  F.  Coombs,  John  T.  Tork.  and  F.  L. 
Coombs,  for  appellant  T.  L.  Coombs,  for 
Intervenes.  F.  B.  Johnston,  H.  L.  Johnston, 
and  L.  EL  Johnston,  for  respondent 


HART,  J.  This  Is  a  direct  appeal  to  this 
court  from  the  Judgment  on  the  Judgment  roll 
alone.  The  complaint  alleges  that  the  prop- 
erty, for  the  recovery  of  which  the  action 
was  brought,  is  of  the  value  of  $6,000,  and 
demands  Judgment  for  that  sum  In  case  a 
delivery  thereof  cannot  be  had. 

[1]  It  is  the  settled  rule  in  this  state  that, 
"where  Jurisdiction  depends  on  the  amount 
in  controversy,  the  ad  damnum  clause  of  the 
complaint  is  the  sole  test"  Henlgan  v.  Er- 
vln.  110  Cal.  37,  42  Pac.  4(57. 

[2]  This  court  baa  appellate  Jurisdiction 
In  such  cases  at  law  only  where  "the  de- 
mand, exclusive  of  Interest,  or  the  value  of 
the  property  In  controversy,  amounts  to  three 


hundred  dollars,  and  does  not  amount  to  two 
thousand  dollars."   Article  6,  |  4,  Const 

The  cause  was  therefore  erroneously 
brought  to  this  court  by  direct  appeal  and 
win  have  to  be  tranaf erred  to  the  Supreme 
Court 

Such  Is  the  order. 

We  concur:  CBIPMAN,P.  J.;BURNETT,  J. 


PEOPLE  V.  BARLOW.   (Cr.  215.) 

(District  Court  of  Appeal,  Second  District; 
California.    Nov.  6,  1911.) 

1.  Cbiuinal  Law  (|  1159*) —Appeal  — Re- 
view—Qussnoir  or  Law. 

On  an  appeal  by  defendant  in  a  criminal- 
case,  the  appellate  court  will  reverse  the  judg- 
ment because  unsupported  by  the  evidence  only 
where  there  is  an  entire  absence  of  evidence  to 
support  the  verdict,  under  the  rule  that  on 
such  appeals  only  questions  of  law  will  be 
considered,  since.  If  the  evidence  against  ac- 
cused considered  without  regard  to  conflicting 
evidence  tends  to  support  the  verdict,  the 
question  Is  one  of  fact  on  which  the  determina- 
tion of  the  Jury  and  the  trial  court  Is  conclu- 
sive. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijaw,  Cent  Dig.  U  3074-30S3;  Dec.  Dig.  | 
1159.*] 

2.  Assault  and  Battebt  (S  89*)— Abusino 
CiiiLDBEN— Evidence. 

In  a  prosecution  for  abusing  a  female  child 
eight  years  of  age,  her  evidence  that  defend- 
ant met  her  for  the  first  time  on  a  sidewalk 
near  a  roller  coaster  at  an  amusement  park, 
gave  her  oranges  and  a  sandwich,  and  told 
her  to  go  down  under  the  coaster,  and  that  he 
would  meet  her  there,  that  she  did  as  request- 
ed, and  that  defendant  shortly  after  joined  her* 
btit  that  she  could  not  remember  whether  de- 
fendant put  his  hands  on  her,  or  what  he  did 
while  ^ey  were  down  under  the  coaster,  was 
admissible  to  show  that  the  defendant  and  the 
witness  prior  to  the  meeting  were  strangers. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  128;  Dec.  Dig.  |  89.*J 

8.  Assault  and  Battbbt  (|  92*)— Abubino 

Feualb  Child— Evidence. 

Evidence  held  to  warrant  a  conviction  of 
abasing  a  female  child  eight  years  of  age. 

[Ed.  Note.— For  other  cases.  se«  Assault  and 
Battery,  Cent  ^  f!  187-1J39;  Dec.  Dig.  { 
92.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frank  R.  Willis,  Judge. 

George  Barlow  was  convicted  of  commit- 
ting lewd  and  lascivious  acta  on  a  fonale 
child,  and  he  appeals.  Affirmed. 

Tom  L.  Johnston,  for  appellant  U.  S. 
Webb,  Att7.  Gen-,  and  George  BartM^  Deputy 

Atty.  Gm.,  for  the  People. 


SHAW,  J.  Defendant  was  convicted  upon 
an  information  charging  him  with  the  offense 
defined  In  section  288  of  the  Penal  Code. 
He  appeals  from  the  Judgment  and  an  order 
of  court  denying  his  motion  for  a  new  trial. 

[11  Appellant^s  sole  cmtentlon  to  Oat  the 
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evidence  was  InnifSdent  to  justify  the  rerdlCt 
of  tlie  Jury.  Tlie  rule  Is  well  settled  that 
upon  an  appeal  hy  a  defmdant  In  a  crimi- 
nal case  this  court  will  pass  only  upon  ques- 
tions of  law,  and  It  Is  only  where  there  la 
an  entire  absence  of  eridenoe  to  support  a 
rerdlct  that  a  question  of  law  is  presented. 
"If  the  evidence  which  bears  against  the  de- 
fendant, considered  by  itself  and  without 
regard  to  conflicting  evidence  tends  to  snp- 
port  the  verdict,  the  question  ceases  to  be 
caie  of  law — of  which  alone  this  court  has 
Jurisdiction— and  becomes  one  of  fact,  upon 
which  the  decision  of  the  Jury  and  the  trial 
court  is  final  and  condualve.'*  People  v. 
Saunders,  13  CaL  App.  T46.  110  Pac.  825. 
Under  this  rule,  the  quoBtlon  1b  whether  the 
evidence  offered  by  the  prosecution — none 
whatever  being  adduced  by  the  defendant — 
tended  to  support  the  verdict. 

[2]  The  facts  which  the  evidence  tends 
to  establish  are  as  follows:  That  defendant 
for  the  first  time  met  the  prosecutrix,  a 
girl  of  eight  years  of  age,  upoo  the  side- 
walk near  what  Is  known  as  the  roller  coast- 
er at  Long  Beach;  that  he  gave  her  some 
oranges  and  a  sandwich,  and  told  her  to  go 
down  under  the  roller  coaster,  stating  that 
he  would  meet  her  there.  She  did  as  re- 
quested, and  defendant  shortly  afterwards 
Joined  her.  She  testified  that  she  could 
not  remember  whether  defendant  put  his 
hands  upon  her,  or  what  he  did,  while  they 
were  down  under  the  roller  coaster.  Never- 
theless the  child's  testimony  was  material, 
in  that  it  toided  to  prove  the  relation  exist- 
ing between  herself  and  defendant  prior  to 
the  meeting  to  be  that  of  strangers. 

IZ}  An  ofl^cer  connected  with  the  police 
force  saw  defendant  sitting  with  the  girl 
under  the  roller  coaster,  which  was  to  some 
extent  at  least  protected  from  the  view  of 
passersby  and  others  in  the  vlcialty,  and 
from  a  place  of  concealment  50  or  60  feet 
distant  he  watched  them.  His  testimony  was 
that  defendant,  among  other  things  done  by 
bim,  pulled  the  child's  dress  up  above  her 
knees,  and  repeatedly  placed  his  hand  up 
as  far  as  be  could  get  it  under  her  dress. 
While  he  could  not  and  did  not  state  that  the 
defendant  placed  his  hand  upon  her  privates, 
nevertheless,  there  could  he  no  doubt  from 
his  testimony,  if  the  Jury  believed  it,  as  to 
the  fact  that  defendant  did  commit  lewd 
and  lascivious  acts  with  the  child,  as  charg- 
ed in  the  information^  nor  as  to  the  intent 
with  which  the  acts  were  done. 

The  Jury  appears  to  have  been  prompt  in 
reaching  a  verdict  of  defendant's  guilt,  and, 
under  the  evidence,  this  court  cannot  say 
that  it  was  not  Justified  in  its  conclusion. 

The  Jnds^nent  and  order  appealed  from 
are  affirmed. 

We  concur:   ALLEN,  P.  J.;  JAMES,  J. 


HARTEY  et  aL  v.  MEIGS  et  aL    (Civ.  850.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Oct  31,  1911.) 

1.  GoBFOBATions  (8  190*)— Action  bt  Stock- 

HOLOKBS  —  MiSAPFKOraZATXON  fW  FUNOS  — 
PLBAniNO— COHPLAinT. 

Where  a  complaint  by  stockholders  of  a 
corporation  alleges  that  the  defendants  have 
standing  in  their  names  on  the  books  of  the 
corporation  more  than  a  majority  of  its  out- 
standing shares,  and  have  combined  and  con- 
spired to  accomplish  unlawful  purposes,  and 
to  that  end  have  elected  directors  subservient 
to  their  wishes  who  had  no  interest  in  the 
corporation  except  to  work  out  the  will  and 
interests  of  defendants  as  their  implements  and 
representatives,  and  the  defendants  have,  at  all 
times  mentioned  in  the  complaint,  dictated  and 
do  now  dictate  all  the  acts  of  the  directors  of 
the  corporation;  that  the  defendants  "have, 
by  virtue  of  their  control  of  such  corporation 
and  its  board  of  directors,"  appropriated  and 
conrerte'd  mon^  belonging  to  it.  and  through 
such  control  of  tbe  board  of  airectors  have 
created  a  fictitiouB  indebtedness  against  said 
corporation  and  in  favor  of  defendants,  etc. — 
although  it  does  not  show  who  were  the  di- 
rectors or  directly  aver  t2iat  directors  were 
chosen  at  the  organization  of  die  corporation, 
or  that  they  or  their  succesaors  contmued  to 
act  as  inch  throughout  the  times  mentioned 
in  the  com[>laint,  such  facts  appear  inferential- 
ly,  and  as  it  clearly  appears  that  the  defend- 
ants worked  their  purposes  through  the  direc- 
tors, it  presents  sufficient  facts  to  constitute 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  730;  Dec  Dig.  i  190.] 

2.  cobpobatiows  (s  100*  )—  actions  bt 
Stockholdbb 8— Misappbofbiatios  of 
Fun  db~Paeties— DiBECTOBS. 

In  an  action  by  minority  stockholders 
against  the  majority  stockholders  for  wrongful 
acts  and  misuse  of  corporate  funds,  alieged  to 
have  been  consummated  with  the  aid  and 
through  the  board  of  directors,  the  directors 
should  have  been  made  parties  In  order  that 
complete  relief  might  be  afforded. 

[Ed.  Mote.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  i  728;  Dec.  Dig.  |  lOa*] 

3.  Pleading  (§§  192,  356*)  —  Dbhubbeb-^ 
Scope— Defects  Appabbnt  on  Face. 

That  an  amended  complaint  was  filed  with- 
out previous  leave  of  court  obtained  is  a 
question  which  cannot  be  raised  by  demurrer, 
which  goes  only  to  the  defects  apparent  on 
the  face  of  the  pleading;  the  proper  method 
of  raising  the  question  being  by  motion  to 
strike  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  89  428, 1111;  Dec  Dig.  H  192,  356.*] 

4.  Action  (8  38*)— Misjoindbb  or  Causes- 
Action  BY  Stockholders. 

Though  a  complaint  in  an  action  by  stock- 
holders of  a  corporation  alleges  a  conspiracy 
on  the  part  of  majority  members  In  control 
of  the  corporation  and  in  pursuance  thereto 
the  misappropriation  of  the  money  of  the  cor- 
poration, the  fraudulent  issue  of  stock  to  the 
same  parties  charged  with  the  misappropria- 
tion, and  other  acts  of  a  similar  nature,  the 
acts  are  a  p:irt  of  a  general  design,  and  equity 
wilt  relieve  all  in  the  same  actiouj  so  that  the 
complaint  is  not  open  to  the  objection  that  sev- 
eral causes  of  action  have  been  improperly 
Joined. 

'  [Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig  8  549;  Dec  Dig.  S  38.-1 
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6.  COBPOBATIOKS  (f  190*  )— ACTIONB  BT  StOOE- 
H0LDEB8  — MiSAFFBOFBZASIOlT   OF  FXTIfDS— 

Right  to  Stn. 

Minority  Btockholders  may  bring  an  action 
against  tbe  majority  members  for  the  misap- 
propriation of  corporate  fonda,  though  plain* 
tiffs  became  atockholdera  after  audi  misappro- 
priation. 

[Ed.  Note.— For  other  casea,  ^ee  Corpora- 
tions, Cent  Dig.  8  723;  Dec.  Dig.  S  100.*] 

6.  COBPORATIONS  (S  190*)— ACTIONS  BT  STOOK- 

h0ldbb8  — mzbafpbofbiation  of  vwdb  — 

Pleading. 

A  complaint  by  minority  stockholders 
against  tlie  majority  members  charging  a  mis- 
appropriation of  corporate  funds  is  sot  ambig- 
uous, tboDgh  it  does  not  show  that  the  defend- 
ants were  stockholders  and  owning  a  majority 
of  the  stock  at  the  time  of  the  alleged  com- 
mission of  the  acts  set  forth  therein,  where 
it  is  alleged  that  defendants  appeared  on  the 
books  of  the  corporation  to  be  the  ownsrs  of 
sQch  stock. 

[Ed.  Note.— For  oflier  cues,  se«  Corpora- 
tions, Cent  Dig.  S  780;  Dec.  Dig.  {  190.^ 

7.  C0BP0BATI0NS(|  190*)— AOTIOHS  BT 
StOOEBOLDEBS  — MlSAPPBOPaiATION  OF 

Funds— Pleading. 

Where  a  complaint  In  an  action  by  minority 
stockholders  against  the  majority  members  for 
a  misappropriation  of  corporate  funrls  nlleges 
that  the  defendants,  who  appeared  as  majority 
stockholders  on  the  books  of  the  corponition, 
controlled  the  board  of  directors  at  nil  times 
since  the  corporation  was  organized,  it  is  im- 
material who  were  tbe  board  of  directors,  as 
the  action  is  against  the  defendants,  and  tbe 
complaint  is  not  ambiguous  for  failing  to  allege 
who  were  directors  constituting  a  majori^  of 
the  board  at  the  time  of  the  alleged  commis- 
sion of  the  acts  complained  of. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  730;  Dec.  Dig.  S  190.*1 

S.  COBFOBATIONS    (§  190*)  —  A  C  T  I  O  N  8  BT 
STOOKHOLDEB  8— BdlSAPPROPBIATION  OF 

Funds— PuEADXNO. 

Where  a  complaint  tqr  minority  stockhold- 
ers charges  the  majority  members,  who  appear 
to  practK^lly  constitute  its  managing  body, 
with  a  misappropriation  of  the  funds,  an  al- 
legation that  during  the  times  mentioned  th« 
defendants  have  withdrawn  and  taken  a  cer- 
tain sum  of  money  belonging  to  the  corpon- 
tiotti  and  IwTe  converted  and  appropriated  tha 
same  to  thetr  own  use  and  ben^t  avers  with 
sufficient  certainty  the  manner  and  times  of  the 
alleged  appropriation  and  conversion. 

[E!d.  Note.— For  other  cases,  see  Coipora- 
tloiu,  Cent  Die  |  780:  Dec.  Dig.  {  19a*f 

Appeal  from  Saperior  Goart,  Cltjr  and 
Ootmty  of  San  Frandaco;  Geo.  A.  Stnrte- 
vant,  Jadfe. 

Albion  by  T.  Norman  Harvey  and  another 
against  F,  U.  Meigs  and  others.  From  a 
Jndgmat  for  defendants,  on  dinner  to 
an  amended  complaint,  plaintlffis  appeal. 
Rarersed. 

Charles  0.  Boynton,  for  appellants.  J.  O. 
Campbell  and  R.  Q.  Hudson,  for  respondents. 

OHIPMAN,  C.  J.  A  general  and  special 
demurrer  to  the  fourth  amended  complaint 
was  sustained  without  leave  to  amend,  and 
defendants  had  judgment  that  plaintiffs  take 
nothing  by  the  action.  Tbe  appeal  la  from 
the  judgment 


In  their  said  amended  complaint  the  plain- 
tiffs allege  that  they  bring  the  action  "on  be- 
half of  the  said  Carlsa  Chemical  Company, 
and  on  behalf  of  themselTea  and  all  other 
stockholders  of  said  Carlsa  Chemical  Com- 
pany; that  the  Bald  company  has  been  a 
corporation  efver  since  the  month  of  August 
1904,  with  a  capital  of  1,000,000  shares  of 
the  actual  value  of  $1  each  at  the  time  of 
issue,  and  that  the  number  of  directors  Is 
and  at  all  times  has  been  5;  that  plaintiff 
Harvey  Is  and  ever  since  a  date  prior  to 
the  commencement  of  the  action  has  been  a 
bona  fide  owner  and  holder  of  100  shares 
of  the  etock  of  said  corporation,  and  plain- 
tiff Benedict  Is  and  ever  since  tbe  month  of 
February,  1906,  has  been  the  owner  and 
holder  of  1,900  shares  of  the  capital  stock 
of  said  corporation ;  that  defendants  F.  M. 
Meigs  and  A.  W.  Meigs  are,  and  at  all  times 
mentioned  In  the  complaint  have  been,  co- 
partners under  the  name  of  Meigs  ft  Go." 
(The'  original  complaint  was  filed  November 
7,  1908.)  It  Is  then  alleged  that  the  Indi- 
vidual defendants  named  "acquired,  and  at 
all  times  since  the  organization  of  the  de- 
fendant corporation  have  controlled,  and  are 
controlling,  and  have,  and  have  had.  stand- 
ing In  their  names  on  the  books  of  said  cor- 
poration a  majority  of  the  outstanding  stock 
of  said  corporation,  and  said  defoidants  at 
all  said  times  have  combined  and  conspired 
together  to  accomplish  the  Qnlavfnl  and 
fraudulent  acts  and  purposes  herein  alleged* 
and  to  that  end  to  tiect  the  directors  and 
dictate  the  acts  of  the  directors  of  said  cor- 
poration and  the  acts  of  said  corporation, 
and  said  defoidants  have  at  all  said  times, 
for  the  purpose  of  consummating  the  aids 
of  said  conq^iracy,  caused  to  be  elected  men 
constituting  a  majority  of  the  board  of  di- 
rectors of  said  corporation  In  every  way 
Bubservient  to  tbe  wishes  and  will  of  said 
defendants,  and  men  who  had  no  Interest  In 
the  management  and  conduct  of  the  affairs 
of  said  coipon(tion  exc^  as  the  imple- 
ments and  r^jurescoitatiTes  of  the  Intuests 
and  will  of  said  defendants,  and  at  all  said 
times  defendants  dictated,  and  do  now  dic- 
tate, all  tbe  acts  of  tbe  directors  of  said 
corporation  and  all  of  the  acts  of  said  cor- 
poration." 

It  Is  then  averred  that  by  reason  of  the 
foregoing  facta  It  "has  been  futile  and  use- 
lees  for  plalutlflh  to  make  any  demand  upon 
the  said  corporation  or  its  directors  to  com- 
mence this,  or  any,  action  against  defend- 
ants," and  that  during  the  times  mentioned 
in  the  complaint  over  $135,000  came  Into  tiie 
ownership  and  possession  of  the  corporation, 
and  the  defraidants  "have,  by  virtue  of  their 
control  of  said  corporation  and  its  board  of 
directors,  fraudulently  and  wrongfully  taken 
and  withdrawn  from  said  corporation,  and 
have  appropriated  and  converted  to  their 
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own  use  and  ben^t,  vittumt  any  consldera- 
tkm  or  benefit  to  tbe  said  anpoiatlon,  In 
eneoM  of  nlnety-fouF  tbonsand  doUais  ($94,- 
0(X9  of  aaid  money  of  said  corporation,  whldi 
Bald  mon^  said  defendants  now  retain  and 
claim  as  thdr  own  property,  and  doiy  that 
said  corporation  has  any  Interest  in  or  right 
thereto." 

It  la  farther  averred  that  defendants,  "as 
part  of  said  conspiracy,  and  with  Intent  to 
defraud  said  corporation  and  Its  board  of 
directors,  hare  sonj^t  and  eodeaTored  to 
create  an  Indebtedness,  and  have  created  a 
fletttionB  and  frandnlent  indebtedness  against 
said  corporation  and  In  favor  of  defendants" 
(other  than  defendant  Upham).  "That  said 
defendants  have  caused  sudi  flctltioos  in- 
debtedness to  be  inscribed  on  the  books  of 
the  defendant  corporation  as  an  indebtedness 
of  said  corporation  under  and  as  of  date  An- 
gnst  81,  loios,  and  as  on  said  day  pretended 
balances  appear  on  said  books  to  the  credit 
of  tbe  following-named  firm  and  persons, 
and  the  amount  to  the  credit  of  any  firm  or 
person  Immediately  follows  the  name  of  the 
firm  or  person  in  whose  favor  said  credit 
appears,  as  follows,  to  wit:"  (Then  follow 
the  items  aggregating  over  $49,000.)  "That 
the  fact  Is,  there  Is  not  due,  owing,  and  un- 
paid to  F.  M.  Meigs,  A.  W.  Meigs,  B.  L. 
Meigs,  Metgs  ft  Co.,  E.  C.  Dudley,  L.  Ray- 
mond Dudley,  W.  I.  Wilcox,  Charles  L.  Mor- 
gan, or  any  of  them,  from  said  corporation, 
nor  was  there  due,  owing  or  unpaid  at  such 
date  as  said  balances  appear,  or  at  any  prior 
date,  or  at  all,  to  said  persons,  or  any  of 
them,  any  Bum  of  money  whatsoever  from 
said  corporation;  and  any  Indebtedness  ap- 
pearing upon  the  books  of  said  corporation 
as  due  from  said  corporation  to  said  persons, 
or  either  of  them,  is  and  has  been  at  all 
times,  fictitious,  fraudulent  and  void,  and 
without  conaideratlon,  and  has  been  created 
by  said  defendants  for  the  purpose  of  trans- 
ferring the  assets  of  the  corporation  from 
the  defendant  corporation  to  themselves, 
with  the  purpose  of  enriching  themselves, 
and  that  said  defendants  threaten  to,  and 
will,  nnless  restrained,  withdraw  such  soms 
appearing  In  said  credits,  and  canse  same  to 
be  paid  to  themselves,  and  will  thereby  In- 
jure the  defendant  corporation  to  an  amount 
exceeding  forty-nine  thousand  dollars  ($49,- 
000). 

"(7)  That  said  defendants,  other  than  de- 
fendant corporation,  with  Intent  to  defraud 
the  defendant  coriraratlon,  have  claimed,  and 
do  now  claim,  to  be  the  owners  of,  and  have, 
by  virtne  of  their  said  control  of  said  cor- 
poration, caused  themselves  to  appear  upon 
the  books  of  said  corporation  as  the  owners 
of  more  than  four  hundred  thousand  (400,- 
000)  shares  of  the  snbscribed  and  outstand- 
ing stock  of  the  defendant  corporation,  and 
they  do  now  appear  as  su^  owners,  where- 
as the  total  snbscribed  and  outstanding  stock 
of  said'  corporation  does  not  exceed  six  hun- 
dred and  «igbt7-tWD  tiioiuand  and  flfty-fflve 


(682.0S5)  shares;  that  ot  aald  four  hundred 
thousand  more  than  three  hundred  and  fifty 
thousand  (SSOjOOOi  shares  have  been  Issued 
fraudulently  and  without  any  consldwatkm 
whatsoever  to  said  corporation;  that  sa<di 
Improper  issues  of  stock  were  made  directly 
to  thesQ  defendants,  and  were  so  made  as  to 
enable,  and  did  enable,  these  defendants  to 
control  and  manage  tiie  affairs  and  business 
of  said  corporation,  and  to  continue  in  such 
control  and  management  for  the  purpose  of 
carrying  out  the  fraudulent  acts  and  the 
conspiracy  herein  alleged  to  the  grievous  in- 
Jury  of  these  plaintiffs  and  of  the  defendant 
corporation;  that  the  value  of  said  three 
hundred  and  fifty  thousand  (350,000)  shares 
of  stock  fraudulently  appropriated  by  said 
defendants  and  their  agents  was  at  the 
time  of  said  appropriation  three  hundred  and 
fifty  thousand. dollars  ($350,000)." 

It  is  then  alleged  that  "plaintiffs  herein 
and  th^  transferrers,  until  within  one 
month  prior  to  the  time  of  commencing  this 
action,  had  no  knowledge,  nor  ever  bad 
knowledge,  of  the  acts,  transactions  and 
attempted  transactions  herein  complained  of; 
that  they  never  authorized  them  or  any  part 
of  them;  that  they  never  consented  to  them 
or  any  part  of  them ;  •  •  ♦  that  they  have 
no  redress  through  the  corporate  manage- 
ment, and  that  they  are  without  any  plain, 
adequate,  certain  and  speedy  remedy  at  law." 

An  accounting  to  the  corporation  by  the 
defendants  Is  prayed  for;  that  a  discovery 
be  had  of  the  amount  of  damage  to  said  cor- 
poration; that  defendants  be  compelled  to 
refund  to  the  corporation  the  money  misap- 
propriated by  them,  to  wit,  $94,000,  with  in- 
terest; that  the  alleged  fraudulent  credits 
appearing  on  the  corporation  books  to  de- 
fendants be  canceled,  that  the  alleged  fraud- 
ulent shares,  namely,  850,000  shares,  of  the 
said  capital  stock  be  canceled,  or  that  de- 
fendants be  required  to  pay  to  the  corpora- 
tion Its  value;  that  defendants  be  enjoined 
from  paying  to  thems^ves,  or  causing  to 
be  paid  to  them,  the  said  sums  standing  on 
the  books  of  the  corporation  to  their  credit; 
also  ftom  voting  said  shares  of  stock  alleged 
to  have  been  fraudulently  issued  to  them; 
from  disposing  of  any  of  the  money  or  prop- 
erty of  the  corporation;  from  acting  In  any 
trust  capacity  in  the  management  of  said 
corporation  and  for  general  relief. 

Defendants  not  only  challenge  the  suffi- 
ciency of  the  alleged  facts  but  they  assign 
numerous  defects  in  the  complaint  which 
may  be  thus  summarized:  (1)  That  there  Is 
a  misjoinder  of  parties,  in  that  plaintiff 
Benedict  was  Joined  as  plaintiff  without 
leave  of  court,  and,  for  like  reason,  defend* 
ants  R.  L.  Meigs,  Dudley,  and  Wilcox  were 
Joined  OS  defendants.  (2)  That  several  caus- 
es of  action  are  improperly  united,  namely,  a 
cause  of  action  for  conspiracy;  for  moneys 
fraudulently  appropriated  and  converted ;  for 
cancellation  of  fraudulent  Issues  of  sto<ft; 
for  an  accounting  and  Injunction.   (3)  That 
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tbe  complaint  is  ambiguous  In  that  It  can- 
not be  ascertained  tberefrom  whether  plain- 
tiCFs  Harvey  and  Benedict  were  Btockholdera 
at  the  time  the  alleged  wrongful  acts  were 
committed;  or  that  the  defendants  were 
stockholders  of  a  majority  of  the  stock  at 
such  time;  or  who  were  directors  or  a  ma- 
jority of  the  board  at  such  time;  or  whether 
the  alleged  conspiracy  was  coDsiunmated  by 
defendants  as  stockholders  or  as  directors 
or  officers  of  the  corporation;  or  in  what 
manner  plaintiffs  have  been  Injured  by  any 
of  the  alleged  wrongful  acts  of  defendants; 
or  in  what  manner  or  at  what  time  defend- 
ants are  alleged  to  have  appropriated  and 
converted  tbe  sum  of  $94,000  as  alleged. 
Like  grounds  are  set  forth  as  showing  the 
uncertainty  and  unlntelllglbillty  of  the  com* 
plaint 

We  are  without  any  assistance  from  the 
respondents,  no  brief  having  been  flled  by 
them.  One  of  two  Inferences  might  seem  to 
follow;  either  that  the  complaint  is  so  ob- 
viously insufficient  as  to  call  for  no  expla- 
nation of  Its  defects,  or  that,  as  obviously, 
Its  sufficiency  Is  apparent  And  yet  we  are 
not  at  liberty  to  Indulge  either  Inference.  I 
take  this  opportunity  to  remark  that  It  Is 
due  to  the  reviewing  court  that  counsel 
should  exeod  to  It  all  possible  assistance  in 
its  endeavor  to  reach  right  conclusions  in 
cnses  brought  before  it  Briefs  of  counsel 
have  a  double  value  In  that  they  serve  to 
Ilgbtes  the  labor  of  the  reviewing  court,  thus 
facilitating  the  decision  of  cases,  and  in  that 
they  often  present  points  of  view  which 
might  otherwise  be  overlooked.  Fbr  myself, 
I  may  say  that  rarely.  If  ever,  have  I  found 
a  brief  without  value  In  the  determination  of 
the  case  In  which  It  Is  filed,  and  I  am  glad 
to  acknowledge  the  great  service  to  the  court 
which  counsel  generally  extend  by  their  pres- 
entation of  points  and  authorities.  I  de- 
sire to  add  that  where  a  plaintiif  Is  sent  out 
of  court  on  his  pleading,  without  a  hearing 
on  the  merits  of  his  case,  the  adversary 
party  should  support  tbe  grounds  of  his  as- 
sault and  not  throw  all  responsibility  upon 
tbe  appellate  court  unaided. 

[1]  Passing  for  the  moment  the  alleged  im- 
perfections of  tile  complaint  suggested  by  the 
special  demurrer,  I  think  enough  appears  in 
the  complaint  to  withstand  the  general  de- 
murrer. 

It  appears  from  the  amended  conq)Ialnt: 
That  plaintiff  Benedict  was,  in  1006,  and 
ever  since  has  been,  a  stockholder  of  the 
corporation,  and  plaintiff  Harvey  was  sncb 
stocAholder  prior  to  and  at  the  commence- 
ment of  the  action.  That  the  Carisa  Chemi- 
cal Company  became  a  corporation  In  1904 
with  a  capital  stock  of  fl,00O,0OO,  of  like 
number  of  sham  of  the  value  of  $1  each, 
and  that  each  share  thereof  at  the  time  of 
issue  had  an  actual  value  of  |1.  That  the 
persons  named  as  defendants  have  had  stand- 
ing In  tlielr  names  on  the  books  of  the  cor- 
poration more  than  a  majority  of  its  oat- 
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standing  shares  ever  since  the  organization 
of  the  corporation,  and  have  combined  and 
conspired  to  accomplish  the  unlawful  pur- 
poses alleged,  and  to  that  end  have  elected 
directors  subservient  to  their  wishes  who 
had  no  interest  In  the  corporation  except  to 
work  out  the  will  and  Interests  of  defendants 
as  their  "implements  and  representatives," 
and  the  defendants  have,  at  all  times  men- 
tioned in  the  complaint,  "dictated  and  do 
now  dictate,  all  the  acts  of  the  directors  of 
said  corporation  and  all  the  acts  of  the  said 
corporation.  That  during  the  times  men- 
tioned In  the  complaint  the  corporation  came 
Into  the  possession  and  ownership  of  the 
sum  of  $135,000,  and  that  defendants  "havet 
by  virtue  of  their  control  of  said  corpora- 
tion and  its  board  of  directors,  fraudulent- 
ly and  wrongfully  taken  and  wltiidrawn  from 
said  corporation,  and  have  appropriated  and 
converted  to  their  own  use  and  benefit 
without  any  consideration  or  benefit  to  said 
corporation.  In  excess  of  $94,000  of  said  mon- 
ey," and  still  retain  the  same.  That  "as  a 
part  of  said  conspiracy  and  with  Intent  to 
defraud  said  corporation,"  through  their  said 
control  of  its  board  of  directors,  defendants 
have  created  "a  flctltiouB  and  fraudut^t 
Indebtedness  against  said  corporation  and  In 
favor  of  defendants  (naming  all  the  defend- 
ants except  defendant  Upham),  and  in  the 
execution  of  said  fraudulent  design  have 
caused  said  fictitious  indebtedness  to  be  en- 
tered on  the  books  •of  the  corporation  so  as 
to  show  credits  to  certain  named  defendants, 
amounting  to  over  $49,000,  whereas  in  fact 
no  such  sum  or  any  sum  is  due  or  owing  to 
said  defendants,  but  that  the  said  credit  en- 
tries are  fraudulent  and  were  made  by  de- 
fendants without  any  consideration  to  the 
corporation,  and  for  the  sole  purpose  of  "en- 
riching themselves"  to  the  extent  of  such 
credits.  That  the  entire  Issued  shares  of  said 
coloration  do  not  exceed  682,03Q  shares,  at 
which  defendants  "caused  themselves  to  ap- 
pear on  the  books  of  said  corporation  as 
owners"  ot  400,000  shares,  but  that  330,000 
of  said  shares  have  beoi  Issued  fraudulent- 
ly and  without  any  consideration  whatso- 
ever to  said  oorporation."  That  said  shares 
were  issued  to  defendants  "so  as  to  enable 
and  did  enable  these  defendants  to  contnd 
and  manage  tbe  affairs  and  business  of  said 
corporation,  and  to  continue  In  such  contnd 
and  managemoit  for  the  purpose  of  carrying 
out  the  fraudul^  acts  and  the  conqilracy 
her^  alibied  to  the  grlevoos  injury  of  these 
lAalntlflto  and  of  the  d^endant  corporatLon." 
That  "the  valne  of  said  850^000  stuuvs  of 
said  stock  80  fraudulently  appropriated  by 
said  ^aidants  and  their  agents  was  at  tlw 
time  of  said  appropriation  $350/)00." 

It  does  not  appear  who  were  the  directors, 
nor  does  U  appear  by  direct  avermoit  that 
Erectors  were  diosen  at  the  organisation  of 
the  corporation,  or  that  they,  or  th^  aae- 
cessors  continued  to  act  as  snch  throngbovt 
the  times  mentioned,  although  these  lattff 
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facts  appear  Inferentlally.  As  the  business 
of  the  corporation  could  only  be  transacted 
through  its  directors  the  acts  complained  of 
could  not  have  been  coBSummated  otherwise 
than  by  the  aid  of  the  dtrectors,  and  it  does 
appear  very  clearly  that  the  defendants 
worked  their  purpose  through  the  directors, 
from  all  which  appearing  In  the  complaint 
it  may  be  inferred  from  the  complaint  that 
directors  were  in  fact  elected  and  were  act- 
ing, during  the  period  mentioned.  The  de- 
murrer admits  the  truth  of  the  facts  pleaded 
and  it  seems  to  me  ttiat  sufficient  facts  are 
sufficiently  pleaded  to  constitute  a  cause  of 
action  for  appropriate  relief. 

[f\  I  tbink,  however,  that  the  directors  of 
the  corporation  should  have  been  made  par- 
ties to  the  action  and  as  the  personnel  of 
the  board  has  not  changed  so  far  as  ap- 
pears, complete  relief  cannot  be  aCForded 
without  their  being  brought  in  as  co defend- 
ants. The  special  doonrrar  la  next  to  de- 
mand notice. 

[I]  1.  A  qneBtton  Is  raised  aa  to  the  right 
to  indnde  n«w  parties  plaintUT  and  defend- 
ant In  an  amended  complaint  under  a  dalm 
that  it  was  done  without  prevlons  leave  fat 
court  obtained.  The  answer  to  this  objection 
raised  by  tlie  donnrrer  is  that  the  revtew- 
Ing  conrt  deals  only  with  the  anmded  com- 
plaint, whicb  it  most  be'  presumed  was  filed 
by  leave  of  court,  otberwlse  the  proper  pro- 
ceeding tm  defendant's  part  was  by  motion 
to  strike  oat  In  Seattle  Mft.  Oo.  t.  Omrdi, 
166  Mo.  14%  66  S.  W.  103S,  the  court  said: 
"Whcm  the  amended  petition  was  filed,  the 
one  of  which  it  was  amendatory  was  sus- 
pended ;  and  as  a  donnrrer  goes  only  to 
some  detect  apparwt  upon  the  fSce  of  ttie 
lading  daunned  to,  this  gnrand  was  In 
any  event  unavailing,  and  the  question  cornld 
only  liave  been  raised  by  motiim  to  strike 
out." 

[4]  2.  It  la  daimed  that  several  causes 
of  action  have  been  Improperly  united.  The 
alleged  conspiracy  Is  not  of  the  gist  of  the 
action;  It  is  the  acts  done  pursuant  to  the 
alleged  confederation  that  constitute  the 
cause  of  action,  I  can  see  no  reason  why  a 
court  of  equity  may  not  in  the  same  action 
grant  relief  against  the  fraudulent  mlsap- 
propriatiou  of  money  of  the  corporation,  in- 
quire into  the  fraudulent  Issue  of  stock  to 
the  same  parties  charged  with  such  misap- 
propriation, take  an  accounting  to  determine 
the  extent  of  any  misappropriation,  and  also 
grant  an  injunction  If .  necessary  to  prevent 
similar  acts.  Especially  must  this  be  so 
when  It  appears  that  all  the  acts  complained 
of  are  part  of  a  common  design.  Taylor  v. 
Bldwell,  60  Cal.  4S9,  4  Pac.  491;  Wlcker- 
sham  V.  Crittenden,  93  Cal.  17,  28  Pac.  78a 
Said  the  a)urt  in  the  case  last  cited:  "It  is 
often  necessary.  In  order  that  the  plaintiff 
may  obtain  full  Justice,  that  the  relief  grant- 
ed him  be  as  varied  and  diversified  as  the 
means  that  have  been  mtvUajeA  by  tlia  dft> 
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fendant  to  produce  the  grievance  complained 
of." 

d.  It  is  next  claimed  that  It  cannot  be  seen 
from  the  complaint  that  plainttfis  were  stock- 
holders at  the  time  of  the  alleged  comml» 
slou  of  the  acta  therein  set  forth.  The  com- 
plaint shows  that  one  of  the  plaintiffs  (Har- 
vey) was  a  stockholder  at  the  commencement 
of  the  action,  which  was  November  7,  1908, 
and  that  the  other,  Benedict,  was  a  stock- 
holder in  February,  1906.  Whether  plaintiff 
Harvey  became  a  stockholder  by  purchase 
from  one  who  was  a  holder  of  shares  at  the 
time  of  the  all^^ed  fraudulent  transaction, 
or  whether  he  became  a  stockholder  by  sub- 
scription to  the  stock,  does  not  appear.  Mr. 
Morowitz  says  that  ''less  the  plaintiff's  right 
of  action,  if  he  have  any,  is  derived  by  pur- 
chase and  transfer  from  the  former  holder 
of  the  shares."  Morowltz  on  Corporations, 
He  further  soys:  "It  has  been  pointed 
out  that' the  estate  of  a  corporation  is  to  be 
treated  as  that  of  a  continuing  Institution, 
irrespective  of  the  members  at  any  particu- 
lar time  composing  it.  Eiadli  share  represents 
an  interest  in  the  entire  concern,  and  the 
several  holdwa  are  entitled  to  equal  rights 
irrespective  of  the  time  when  th^  acquired 
their  idiares.  Causes  of  action  belonging  to 
the  corporation  increase  tiie  value  of  the 
corporate  estate  and  must  be  treated  like 
other  assets.  When  oiforoed  th^  Inure  to 
the  benefit  of  all  the  stockholders  without 
dlstmcUon."  Sectlxm  266.  I  cannot  recon- 
cile this  statonent  with  the  author's  other 
statement  that  "a  sbareholdor  who  has  ac* 
quired  his  shares  after  an  unauthorised 
transaction  has  taken  place  certainly  can- 
not base  his  complaint  on  the  ground  that 
be  has  snfTered  a  wrong,  or  that  his  equi- 
table rights  have  been  infringed." 

[S]  However  this  may  be,  both  plalntUEs 
In  any  view  have,  on  th^  showing  made  in 
the  complaint,  a  right  to  prev«at  the  pay- 
mmt  of  the  fraudulent  credits  shown  to 
stand  on  the  company's  books  In  favor  of 
defendants.  And  if  the  def^dants  have 
without  consideration  and  fraudulently  ap- 
propriated $04,000  of  the  corporate  funds 
which  should  be  restored  to  its  treasury,  I 
fnil  to  see  why  they  have  not  a  cause  of  ac- 
tion to  compel  such  return  even  though  they 
acquired  their  sharra  after  such  misappropri- 
ation. See  the  question  frilly  considered  lu 
Just  V.  Idaho  Canal  &  Irr.  Co.,  16  Idaho, 
639,  102  Pac.  381,  133  Am.  St  Rep.  140. 

[8]  4.  Ambiguity  Is  alleged  also  because 
the  complaint  does  not  show  that  defendants 
were  stockholders  "and  owning  a  majority 
of  the  stock  at  the  time  of  the  alleged  com- 
mission of  the  acts  set  forth."  It  does  ap- 
pear that  at  all  times  since  the  organization 
of  the  defendant  corporation  the  defendants 
have  had  standing  In  their  names  on  the 
books  of  the  corporation  a  majority  of  the 
sliaree,  and  that  they  have  controlled  the  di- 
rectors and  the  corporation.   The  oemplalnt 
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from  the  profits  of  tiie  bailneH,  money  great- 
ly ezceedmg  the  proportion  thereof  to  which 
he  was  entitled,  In  the  aggregate  S3,000,  more 
or  less,  and  tools,  bnlldmg  material,  and  ma- 
chinery of  the  firm,  to  which  he  was  not  en- 
titled, aggregating  in  value  $3,000,  more  or 
less,  proceeds  on  the  theory  that  defendant  has 
appropriated  $3,000,  more  or  less,  more  than  he 
ia  entitled  to,  bat  states  only  an  approximation 
of  his  appropriation,  and  does  not  preclude 
the  eoart  from  finding  the  exact  condition  of 
the  account. 

[Ed.  Note.— For  other  caws,  see  Partnership, 
Dec.  Dig.  i  827  •] 

2.  Appeai,  and  Ebbob  (|  173*)— ^ukstions 
Reviewable— QmsnoHS  nor  Iuiskd  ih 
Tbial  Coubt. 

Where,  in  an  action  for  tbe  dissolntilon  of  a 
firm  and  for  an  accounting,  evidence  of  the 
amount  appropriated  by  defendant  waa  received 
without  objection,  it  was  too  late  for  defend- 
ant on  appeal  to  urge  that  plaintiff  was  limited 
to  a  judgment  in  a  less  Bom,  in  view  of  the 
allegations  of  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1079-1120;  Dec.  Dig.  | 
173.*] 

Appeal  from  Superior  Coiu%  City  and  Coim- 
ty  of  San  Frandsoo;   Tboa.  F.  Orabam, 

Judge. 

Action  by  M.  Brandt  against  Chris  Salo- 
mooson.  From  a  Jadgmoit  tor  plaintiff, 
defendant  appeals.  Afflrmed. 

Anstla  Lewis,  tm  Kg^tSlaat.  F.  Y.  Ifc^- 
era,  fbr  respondent 

BUBNETT,  J.  Tbe  action  was  for  dJaso- 
Intlon  of  partnerahlp  and  for  an  accounting. 
Tile  only  controversy  relates  to  the  finding 
of  the  court  tbat:  "Defendant  baa  taken 
and  appropriated  to  hts  own  use,  and  against 
the  wish  and  without  the  consent  of  plain- 
tiff, of  the  moneya  and  property  of  said 
partnerabip,  exceeding  tbe  proportion  thereof 
to  which  be  was  or  Is  entitled,  all  as  al- 
lied in  plalntlfTs  said  complaint,  mon^ 
and  property  aggregating  in  value  fonr  thoa- 
eand  five  hundred  and  tblrty-four  dollars 
and  seventy-three  cents." 

[1,21  Tbe  contention  of  appellant  Is  that 
plaintiff  has  alleged  in  bis  complaint  tbat 
defendant  appropriated  |6,000  belonging  to 
tbe  firm,  and,  since  be  was  entitled  to  one- 
half  of  It  as  an  equal  partner,  plaintiff  is 
limited  to  a  Judgment  for  tbe  recoveir  of 
only  $3,000  against  defendant  But  In  tbls 
appelant  Is  In  error.  The  allegation  of  tbe 
complaint  Is  that:  *^e  defendant  applied  to 
his  own  use,  from  tbe  receipts  and  profits 
of  said  business,  large  sums  of  money,  great- 
ly exceeding  the  proportion  thereof  to  which 
be  was  entitled,  to  wit  In  tbe  aggregate,  the 
sum  of  $3,000.  more  or  lees.  •  *  •  and 
tools,  building  material,  and  machinery  be- 
longing to  said  partnership,  to  which  be 
was  not  entitled,  a^r^tlng  In  value  the 
sum  of  $3,000,  more  or  less."  As  far  as  the 
allegation  concerning  the  mont?  ts  concerned, 
it  Is  thus  to  be  seen  tbat  the  theory  of  the 
complaint  is  tbat  defendant  has  appropriat- 
ed ^000.  more  or  leas,  move  than  he  Is  cntl- 
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does  not  all^e  that  defendants  were  the 
owners  of  these  shares,  but  It  alleges  tbat 
they  appear  on  said  books  to  be  the  owners. 
Their  relation  to  the  corporation  and  the 
means  of  their  control  over  It  sufiSclently  ap- 
pMr. 

[7]  6.  It  is  alleged  that  tbe  complaint  Is 
ambiguous  because  It  cannot  be  ascertained 
therefrom  who  were  directors  constituting  a 
majority  of  tbe  boa^d  at  tbe  time  of  the 
alleged  commission  of  tbe  acts  complained 
of.  It  does  appear  tbat  defendants  con- 
trolled tbe  entire  board  at  all  times  since 
tbe  corporation  was  organized  and  so  far  as 
defendants  are  concerned  It  is  not  material 
who  were  directors,  for  the  action  is  against 
tbe  defendants  and  not  against  the  directors. 
As  already  Intimated  tbe  directors  should 
be  made  parties,  for  complete  relief  cannot 
be  bad  otherwise. 

6.  It  sufficiently  appears  how  and  In 
what  manner  plaintiffs  are  being  and  have 
been  injured  by  tbe  alleged  wrongful  acts  of 
tbe  defendants. 

[I]  7.  The  complaint  is  sufficiently  certain 
in  its  averments  as  to  tbe  manner  and  times 
defendants  appropriated  and  converted  to 
tbelr  own  use  tbe  $94,000  alleged  to  have 
been  wrongfully  withdrawn  from  tbe  cor- 
poration by  them.  In  Schaake  v.  Eagle  Auto- 
matic O.  Co.,  185  Cal.  472,  63  Pac  1025.  67 
Pac.  769,  the  court  said:  "Faults  consisting 
in  amb^itles  and  nncertaintleB  should  be 
viewed,  to  a  certain  extent  In  the  light  of 
the  aitnation  of  the  parties  as  to  their  knowl- 
edge of  the  facts;  that  la,  as  to  facts  of 
which  the  plaintiff  cannot  from  tbelr  nature, 
have  as  fall  Information  as  the  defendant 
Less  certainty  Is  required  In  the  allegations 
of  the  complaint  partly  because  a  desirable 
degree  of  certainty  may  be  Impossible,  and 
partiy  because  the  facts  being  known  to  the 
defmdant  he  is  not  likely  to  .be  embarrassed 
or  injured."  Tlie  case  here  is  one  wbmn  the 
defendants  practically  constituted  the  man- 
aging body  of  the  corpmticm,  and  must 
have  had  full  knowledge  of  all  the  facts 
which  they  insist  that  plaintm  must  have 
alleKed,  though  In  no  posltlfm  to  know  or  as- 
certain them. 

I  am  unable  to  discover  Kifflctent  support 
for  the  Judgment  and  It  Is  therefore  re- 
versed. 

We  omcor:  HABT,  J.;  BUBNETT,  J, 


BRANDT  V.  SALOMONSON.    (Civ.  843.) 

(Dietrtct  Court  of  Appeal,  Third  District.  Cal- 
ifornia.   Nnv.  8,  1911.   RphrarfuR  Denied 
by  Supreme  Court  Jan.  5,  1012.) 

1.  Partnership  (|  827*)— DissoLtmoN— Ao- 

OOU  NTinO— COKPUJMT. 

A  complnint,  in  an  action  for  tbe  dissolu- 
tion of  a  firm  and  for  an  accounting,  which 
aHegcB  that  defendant  applied  to  bis  own  use. 
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tied  tOf  or,  In  other  words,  to  whlcb  plaintiff 
Is  entitled.  Conceding  that  the  averment  as 
to  the  tools,  etc,  should  be  Intwpreted  as 
claimed  bj  appellant.  It  would  leave  $1,500 
of  th^  valne  to  be  paid  to  plaintiff,  which, 
with  the  other  $S,000,  would  be  sobstantlal- 
-ly  the  amonnt  of  the  Jndsment  In  favor  of 
plalntlfl.  But  It  Is  apparoit  tliat  the  amount 
stated  in  the  cmnplaint  is  intended  to  be  onl7 
an  approximation  ot  the  Indebtedness  of  de- 
fendant, and  the  aUegations  should  not  be 
tuM.  to  prednde  the  court  flram  finding  the 
flzaA  oondltton  of  the  account  Indeed,  it 
la  too  late  for  appellant  to  make  the  pt^t, 
since  the  evidence  as  to  the  whole  amount 
appropriated  by  defendant  was  rec^ved  with- 
out oblectlon,  and  reqwndent  points  out  In 
the  record  substantial  support  for  the  con- 
clusion that  the  amount  nnaooonnted  for  by 
defoDidant  Is  $9,883.65  and  by  plaintiff  the 
sum  of  1789.01.  The  aggr^te  Is  $10,572.68. 
Of  this  It  is  apparent  that  each  la  entitled  to 
$5,286.84.  Subtract  this  last  sum  from  the 
sum  unaccounted  for  by  defendant,  and  the 
balance  is  $4,547.81,  which  defendant  should 
pay  to  plaintiff  to  equalize  the  account  Re- 
spondent's figures  are  not  disrated  by  appel- 
lant and,  tQKm  an  MOiminatlon  of  the  tran- 
script, we  cannot  say  that  tliey  ue  incor- 
rect 

Xlie  Judgment  is  sfilrmed. 

W«  concur:  OHIPMAN,  P.  J.;  HABT,  J. 


DYER  LAW  A  COLLECTION  CO.  v.  8ALIS- 
BtJRT  «t  aL    (Civ.  1.051.) 

(District  Court  of  Appeal,  Second  District 
OaHfonia.  Nov.  7,  1911.) 

Afpbal  and  Ebbob  (I  506*)— Taking  Ap- 

PBAI/— ReQUISITXS— STATtTTBS.  • 

Code  Civ.  Proc.  S  &53a.  proTidei  that  any 
person  desiring  to  appeal  from  the  eaperior 
court  to  the  Snpreme  Coart  or  any  of  the 
District  Courts  of  Appeal,  in  lieo  of  preparing 
and  settling  a  bill  of  exceptions  pursaant  to 
aectioD  650,  may  file  with  the  clerk  of  the 
conrt  from  whose  judgment  the  appeal  is  taken 
a  notice  of  intent  to  appeal,  and  requesting  that 
a  transcript  of  the  testimony  and  all  rulings, 
et&,  be  prepared,  which  notice  most  be  filed 
within  10  uys  after  notice  of  entry  of  the 
judgment  order,  or  decree.  Held  that  iu 
the  absence  of  filing  of  such  notice  and  re- 
quest, no  duty  devolves  on  the  cisfk  to  prepare 
and  send  up  th*  Jodgmeat  roO,  without  which, 
or  printed  trusOTpt  of  the  papers  required, 
authenticated  under  the  rules  of  the  appellate 
court  there  is  no  record  showing  that  axtj 
Judgment  has  been  rendered  or  order  made 
nwB  which  an  luteal  wiU  lie,  or.  If  rendered 
or  made,  that  any  appeal  has  bean  taken  there- 
from. 

[Ed.  Note.— For  other  caaea,  see  Appesl  and 
Error,  Dee.  Dig.  |  506.*] 

Appeal  fn»D  Superior  Court  him  Ansdea 
County;  Geoi^  B.  Church,  Judge. 

Action  by  the  Dyer  Law  &  GoUecttm  Com- 
pany against  B.  A.  Salisbury  and  others. 


Judgment  for  plaintiff  and  def«idants  ap* 
peal.  Dismissed. 

George  L.  Sanders,  for  app^anta.  deva- 
land  Scbnlta  and  Truaten  P.  Dyer,  fbr  re- 
spondent 

SHAW,  J.  Sections  950, 051.  and  9SZ,  Code 
of  Civil  Procedure,  designate  the  papers 
which  the  appellant  is  required  to  furnish 
the  conrt  upon  an  appeal.  The  only  papers 
filed  herein  as  constituting  the  record  on  ap- 
peal consist  of  a  typewritten  transcript  of 
the  evidence  taken  at  the  trial,  certified  by 
the  trial  Judge  to  be  correct  together  with 
loose  copies  of  the  complaint  and  answer,  at- 
tested by  the  clerk.  It  was  doubtless  appel- 
lants* intention,  in  lieu  of  preparing  and  set- 
tling a  bill  of  exceptions  pursuant  to  the  pro- 
visions of  section  eSO,  Code  of  Civil  Proce- 
dure, to  be  used  on  appeal,  to  avail  them- 
selves of  the  provisions  of  section  853a  of 
said  Code,  which  provides  that:  "Any  per- 
son desiring  to  appeal  from  any  judgment 
order  or  decree  of  the  superior  court  to  the 
Supreme  Court  or  any  of  the  District  Courts 
of  Appeal,  may,  in  lien  of  preparing  and  set- 
tling a  bill  of  exceptions  pursuant  to  the  pro- 
visions of  section  six  hundred  and  fifty  of 
this  Code,  file  with  the  clerk  of  the  court 
from  whose  Judgment  order  or  decree  said 
appeal  Is  taken,  or  to  be  tak«i,  a  notice  atat- 
ing  that  he  desires  or  Intends  to  appeal,  or 
has  appealed  therefrom,  and  requesting  that 
a  transcript  of  the  testimony  offered  or  taken, 
evidence  offered  or  received,  and  all  rulli^. 
Instructions,  acts  or  statements  of  the  court, 
also  all  objections  or  exceptions  of  counsel, 
and  all  matters  to  which  the  same  relate,  be 
made  up  and  prepared.  Said  notice  must  be 
filed  within  ten  days  after  notice  of  entry  of 
the  Judgment  order  or  decree."  So  far  as 
shown  by  the  record,  no  attempt  was  made 
by  appellants  to  comply  with  the  provisions 
of  the  section  with  reference  to  the  filing  of 
the  notice  and  reqneat  tor  a  transcript  of  the 
evidence  and  [npers  necessary  to  be  used  on 
appeaL  In  the  absence  of  the  filing  of  such 
notice  and  request  as  prescribed  by  section 
968a  (and  assuming  that  the  judgment  roll, 
as  defined  by  section  670,  Code  of  Civil  Pro- 
cedure, need  not  be  prhited^  no  duty  de- 
volved upmi  the  clerk  to  prepare,  authenti- 
cate, and  send  up  the.  judgment  roll,  without 
which,  or  a  printed  transcript  of  the  papers 
reanixed  tos  use  on  anwal,  authenticated  a» 
reqtiired  by  the  roles  of  this  court  thm  Is 
no  record  showing  that  any  judgment  was 
rendered  or  order  made  from  whldi  an  ap- 
peal would  lie,  or,  If  rendered  or  mad^  that 
any  appeal  was  taken  therefrom. 

For  the  reasons  gjLr&i,  the  attempted  ap- 
peal is  dismissed. 

We  concur:  ALLEN,  P.  J. ;  JAUES.  J. 
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GRBGORT  T.  liANTZ  (CIt.  989.) 
(Dlfltrict  Conrt  of  Appeal,  Second  Distrtct, 
California.  Not.  7,  1911.) 

1.  EVIDXHCK  (I  99*)— BELKVAKCT  to  ISBUK. 

Where  defendant,  in  an  action  for  the 
rental  on  a  leaie  of  personal  property,  offered 
a  writiui;,  claimed  by  him  to  have  been  aigned 
by  plaintiff  when  the  lease  was  made,  but  which 
was  not  pleaded,  and  there  was  nothing  in  it 
or  In  the  evidence  offered  tending  Co  ihow  Uiat 
it  had  any  connection  with  the  transaction,  or 
was  relevant  to  the  issue  involved,  it  was  prop- 
erly excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  137-143;  Dec  Dig.  S  99.*] 

2.  Appeal  and  Bbbob  (|  10(S*)~Rkvixw— 

FlHDIHGfr— COHIXICmrO  BVIDSKCB. 

The  Supreme  Court  cannot  say  that  find- 
ings on  connicting  evidence  were  without  snf- 
fldent  support. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  GenL  Dig.  %%  89B6-8&7i  Dee.  Dft-  » 
1002.*] 

Appeal  from  Superior  Conrt,  Lm  Angeles 
County ;  W.  R.  Hervey,  Judge. 

Action  by  William  Gregory  against  Charles 
Lantz.  Judgment  for  plalntlfE,  and  defwd- 
ant  appeals.  Afflnxied. 

Walton  J.  Wood  and  Obarlea  Lantz,  for 
apitellant  Tipton  ft  Oallor,  for  respondrait 


SELAW,  J.  Action  to  recover  the  balance 
of  an  amount  agreed  to  be  paid  by  defendant 
to  platntitr  pursuant  to  the  terms  of  a  lease 
of  personal  property.  Judgment  went  for 
plaintiff,  from  which,  and  an  order  denying 
bis  motion  for  a  new  trial,  d^oidant  ap- 
peals. 

The  lease,  set  out  In  tbe  complaint  In  tuec 
verb^,  Is  for  one  6  borse  power  White  &  Mld- 
dleton  engine  No.  1891,  one  pump  Jack,  80  feet 
of  7-lnch  casing,  45  feet  of  4-ply  belting  and 
flttingB,  etc.,  which  tbe  lessor  agreed  to  fur- 
nish for  tbe  term  of  6  months  from  July  8, 
1908,  for  the  use  of  which  def^dant  cove- 
nanted and  agreed  to  pay  plaintiff  the  sum 
of  $580,  payable  {250  cash  upon  delivery, 
and  tbe  balance  in  installments,  as  therein 
specified.  It  was  further  provided  that, 
^ould  salt  be  brought  to  enforce  any  cove- 
nant contained  therein,  defendant  should  pay 
a  reasonable  attorney's  fee  in  such  suit.  The 
tease  contains  no  covenants  on  the  part  of 
tbe  lessor,  other  than  an  option  therein  given 
to  purchase,  for  a  stipulated  sum,  tbe  leased 
property  at  any  time  during  tbe  term  of  the 
lease,  provided  the  specified  rental  shall  have 
been  paid  at  tbe  times  and  in  tbe  manner 
therein  contained.  The  complaint  alleges  de- 
livery of  tbe  property  to  defendant  and  tbe 
performance  of  all  the  covenants  thereby  im- 
posed uiwn  plaintifr,  but  that  defendant,  re- 
taining possession  of  tbe  leased  property,  has 
paid  tbe  sum  of  $139.37  only,  leaving  a  bal- 
ance of  $440.63  unpaid,  and  which  he  refuses 
to  pay.  It  also  alleged  that  plaintiff  bad 
employed  attorneys  to  prosecute  the  salt  on 


account  of  wblcb  he  had  Incnrred  a  liability 
in  tbe  sum  of  $75  for  attorney's  fees.  De- 
fendant answered,  admitting  the  execution  of 
the  lease,  bnt  denying  that  any  sum  was  un- 
paid thereon,  or  that  plaintiff  had  been  com- 
pelled to  employ  attorneys,  as  alleged.  By 
separate  answer  and  cross-complaint,  he  al- 
leged that  by  said  contract  of  lease  plalntlfl 
was  to  Install  the  property  bo  leased,  so  that 
tbe  same  could  be  used  for  the  pumping  of 
water  for  tbe  summer  irrigation  of  1908,  and 
that  he  neglected  and  failed  to  do  so  until 
December,  1908,  by  reason  whweof  he  was 
damaged. 

It  is  not  alleged  that  the  contract  as  ex- 
ecuted was  other  than  what  the  parties  In- 
tended it  to  be;  hence  the  only  question  Is 
whether  i)ULlntlfr  performed  the  covenants 
thereby  Imposed  upon  him.  The  court  upon 
ample  evidence  found  that  he  did.  Measur- 
ing the  rights  of  the  parties  by  tbe  terms 
of  tbe  contract,  no  duty  devolved  upon  plain- 
tiff to  install  the  pumping  plant  for  use  in 
the  summer  of  1908,  or  at  any  other  time,  or 
at  all.  He  simply  leased  the  property  to  de- 
fendant, and  If  plaintiff  installed  It  such  act, 
BO  far  as  shown  by  the  record,  was  voluntary 
and  without  consideration,  or  by  virtue  of 
some  agreement  not  pleaded.  Neither  did 
plaintiff  make  any  covraiant  of  warranty  as 
to  tbe  capacity  of  the  engine  or  pump  when 
installed;  hence,  if  It  be  true,  as  claimed  by 
appellant,  that  tbe  plant  when  Installed  fail- 
ed to  do  the  work  which  he  expected  It  to 
do,  he  cannot  now  complain,  since  he  did  not 
exact  any  covenant  from  plaintiff  with  re- 
gard to  tbe  efficiency  of  the  engine  or  capaci- 
ty of  tbe  pomp. 

Appellant  claims  there  was  a  failure  on 
tbe  part  of  plaintiff  In  complying  wi£h  the 
terms  of  tbe  contract  In  this:  That  whereas, 
he  agreed  to.dellver  80  feet  of  casing,  be  fur- 
nished bat  60  feet  While  we  think  that  un- 
der the  drcumstancea  disclosed  by  the  rec- 
ord the  delivery  of  the  60  feet  of  casing 
would  constitute  a  substantial  compliance 
with  the  contract,  tbe  evidence  clearly  shows 
that  plaintiff  delivered  tbe  full  80  feet,  and 
defendant  retained  and  used  the  same  for 
about  5  months — almost  tbe  entire  term  of 
the  lease — when,  owing  to  the  fact  that  tbe 
plant  failed  to  work  satisfactorily,  plaintiff, 
at  defendant's  request,  undertook  to  remedy 
tbe  trouble,  and  removed  from  tbe  well  20 
feet  of  the  casing  installed  therdn,  for  tbe 
reason  that  It  was  thought  the  reduction  in 
the  length  of  the  casing  placed  in  the  well 
would  increase  the  efBclent^  of  the  plant 
The  removal  of  the  20  feet  of  casing  was 
in  tihe  nature  of  repairs,  and  It  does  not  ap- 
pear that  defendant  objected  to  tbe  change 
until  January  11,  1909,  which  was  aftor  the 
expiration  of  tbe  term  of  the  leaser  While 
plaintiff  may  be  liable  to  defoidant  fior  tbe 
conversion  of  the  20  feet  of  casing,  tt  cannot 
be  said  that  such  conversion  0  mmTths  after 
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the  delivery  thereof  showed  a  lack  of  Bab- 
stanttal  compliance  with  the  contract. 

[1]  During  the  trial,  defendant  oftwed  In 
evidence  a  writing,  claimed  by  him  to  have 
been  signed  hy  plaintiff  at  the  time  the  con- 
tract here  sned  apon  was  execoted.  Plain- 
tiff's objection  to  its  reception  in  evidence 
was  sustained.  The  Instrument  was  not 
pleaded  by  defendant,  and  there  is  notblng 
in  the  writing  itself,  nor  In  the  evidence  of- 
fered, tending  to  show  that  it  bad  any  con- 
nection with  the  transaction,  or  was  relevant 
to  the  issue  involved.  There  was  no  error 
In.  excluding  it  from  the  evidence. 

[21  The  theory  of  defendant  seems  to  have 
been  that,  by  the  terms  of  the  contract, 
plaintiff  agreed  to  Install  the  plant  and  guar- 
anteed a  certain  degree  of  sufficiency.  While 
there  Is  nothing  In  the  record  upon  which 
to  base  such  theory,  nevertheless,  if  It  sboold 
be  adopted,  we  conid  not,  owing  to'  a  conflict 
of  evidence,  say  the  findings  were  without 
sufficient  support 

The  judgment  and  order  are  affirmed. 

We  concnr:  ALLBN.  P.  J.;  JAMBS,  J, 


.  PEOPLE)  T.  HABOLD.    (Or.  »37.) 
(District  Court  of  Appeal,  Fint  District,  Oall- 
fomia.    Nov.  9,  1911.) 

Laboent  (I  14*)  — Pause  Pbeteksbs  —  E)vi- 
ninoB. 

Prosecutor  was  induced  by  tbe  fraud,  trick, 
and  device  of  defeodaat  to  agree  to  purchase 
from  D.  moving;  picture  films  of  little  or  do 
value  for  $160.  Prosecutor  went  with  defend- 
ant to  D.'s  room  to  complete  the  purchase,  and 
there  handed  defendant  $145  to  be  paid  to  D. 
for  the  films.  Defendant  handed  some  of  the 
money  to  D.,  but  put  the  balance  in  bis  pocket. 
It  appeared  that  defendant  and  D.  were  operat- 
ing together  to  debaud  prosecutor,  and  that, 
when  defendant  obtained  and  received  the  same, 
he  intended  to  steal  it  Held  sufBcient  to  show 
larceny,  and  not  obtaining  moner  by  false  pre- 
tenses, though  prosecutor  testified  that  when  he 
delivered  tbe  money  to  D.  he  intended  to  i>art 
with  it  In  payment  for  tlM  films. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  Dee.  Dig.  |  14.*] 

Appeal  from  Superior  Court,  Alnmefla 
County;  J<^  Ellsworth,  Judge. 

Arthur  B.  Harold  was  convicted  of  grand 
larceny,  and  be  amteals.  Affirmed. 

P.  M.  Walsh,  for  appellant  Attorney  Gen- 
eral Webb,  for  the  People. 

HALIi,  J.  This  is  an  appeal  from  a  Judg- 
ment  and  order  denying  defendant's  motion 
for  a  new  trial.  Defendant  was  convicted 
upon  a  cliarge  of  grand  larceny  for  the  steal- 
ing of  $145  from  one  W.  H.  Ranee.  The 
orily  point  urged  for  a  reversal  Is  that  the 
evidence  establishes  a  case  of  obtaining  mon- 
ey by  false  prtfwseB  rather  than  a  caee  of 
larcoiy. 

There  le  no  merit  in  impdianfi  omten- 


tlon.  The  evidence  shows  that  through  the 
fraud,  trick,  and  device  of  defendant  the 
prosecutor  was  indaced  to  agree  to  purchase 
from  one  Davidson  certain  moving  picture 
films  of  little  or  no  value  for  $160.  The  pn»- 
ecutor  went  with  appellant  to  a  room  occu- 
pied by  said  Davidson  to  complete  the  pur- 
chate,  and  there  the  prosecutor  handed  to 
appellant  the  sum  of  $146  to  be  paid  to  Da- 
vidson for  the  films.  Appellant  handed  some 
of  the  money  to  Davidson,  but  put  the  bal- 
ance, pnJbabiy  half  of  It,  In  bis  own  pocket. 
The  evidence  Justifies  the  conclusion  that  ap- 
pellant and  Davidson  were  fellow  conspira- 
tors operating  together  to  fleece  the  prose- 
cutor out  of  his  money,  and  that  when  ap- 
{)ellant  obtained  and  received  the  money  from 
the  prosecutor  he  intended  to  feloniously 
steal  the  some.  The  daim  of  appellant  that 
title  passed  when  the  prosecutor  handed  the 
money  to  appellant  is  based  principally  upon 
the  answer  made  by  the  prosecutor  to  a 
question  put  to  him  upon  cross-examination. 
He  was  asked,  "Ton  Intended  at  the  time 
you  transferred  this  $145  to  transfer  the 
money  to  Davidsim  In  payment  of  the  films, 
dldnt  you?"  to  which  he  answered  "Yes." 

Undoubtedly  such  was  his  general  inten- 
tion; that  is,  be  Intended  that  title  to  the 
mon^  should  be  finally  transferred  to  Da- 
vidson. But  the  answer  must  be  understood 
in  the  light  of  the  circumstances  shown  to 
exist  by  the  whole  record.  The  prosecutor 
was  not  buying  films  from  appellant,  and 
banded  the  mcmey  to  appellant  only  that 
appellant  might  hand  the  same  to  Davidson 
in  payment  for  ttie  films  which  the  prose- 
cutor had  agreed  to  buy  from  Davidson. 
Appelant  purported  to  be  acting  with  and 
for  the  prosecutor.  So  long  as  the  money 
remained  In  the  bands  of  appellant,  it  was 
the  money  of  the  prosecutor.  There  Is  no 
pretense  that  the  evidence  shows  that  the 
prosecutor  intended  to  transfer  title  to  the 
money  to  appellant  The  evidence  shows 
without  doubt  that  an>eUant  intended  when 
he  obtained  posseeslon  of  the  money  to  steal 
it,  and  aceompUshed  his  purpose. 

The  facts  in  this  case  are  entirely  similar 
to  the  facts  In  People  t.  Arnold,  118  Pac. 
729,  and  People  t.  Delbos,  146  Oal.  737,  81 
Pac.  131,  where  It  Was  held  that  convictions 
for  grand  larceny  were  snstatned  by  the  evi- 
dence. 

The  judgment  and  order  are  affirmed. 


We  concnr:  LBNNON, 
OAN,  J. 


P.  J.:  KBRBI- 


raOPtiB  T.  LDDSRBB.    (Or.  214.) 
(District  Court  of  Appeal,  Second  District, 
Oalifomla.  Nov.  6, 1911.) 
1,  FBAunuixnT  CoNVETAnoEs  (I  SSI*)— Cam- 

XITAL  BMPONSIBILITT— IHTENT. 

In  a  prosecution  for  fraudulently  convey- 
ing and  concealing  proper^  with  Intent  to  de- 
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fraud  crediton,  evidence  held  to  sliow  that  de- 
fendant*! intent  In  bolding  an  auction  lale  of 
bis  Btodi  and  makins  promises  to  par  in  Qw 
future,  which  he  did  not  keep,  was  to  dispose 
of  his  Btodc  aud  leave  the  cmdltor  wiutont 
means  of  satiefylDg  the  debt 

[Ed.  Note^BVvr  otlier  cases,  see  Fraudulent 
OonTe7aiiee&  Oent  Dir.  H  1019-10*^;  Dm:. 

Dig.  i  asi^ 

2.  FBAUDtnXHT  OOHTKTAIfOni  (§  829*)— CBIH- 
IITAL  BeSPORBIBILITT— TBAK8FEB. 

Where,  notwithstandiuf  an  alleged  trans- 
fer of  a  jewelry  businees  from  defendant  to  his 
father,  defendant  continued  to  conduct  the  hati- 
ness  in  his  name  and  for  his  own  benefit,  and 
it  appeared  that  prosecutor,  a  creditor,  looked 
to  him  for  the  payment  of  his  account  for  mer- 
chandise sold,  though  Bu<9i  account  was  kept 
on  prosecutors  books  in  the  nkme  of  the  father, 
such  alleged  transfer  was  no  defense  to  a  pros- 
ecution or  defendant  for  fraudulently  conveying, 
araigning,  and  concealing  the  property  with  In- 
tent to  defraud  prosecutor. 

[EM.  Note.— For  otber  cues,  see  Eteudnlent 
Conveyances,  Gent.  Dif.  H  1010-1018;  Dec 
Dig.  {  329.*j 

S.  Cbiuinal  Law  ((  1122*)— Afpisai<— Recobo 

— QUESTIONB  PBEaBHTBl>— iNSTRUCnONa. 
Where  there  is  no  evidence  in  the  record  of 
the  existence  of  an  alleged  fact,  the  court  on 
appeal  cannot  consider  wjiether  there  was  error 
in  Ae  instructions  given  referring  to  such  fact. 

[E3d.  Mote.— For  other  eases,  see  Criminal 
I^.^Oent  Dig.  H  2910-2946;  D«e.  Dig.  { 

4.  CBnaNAX.  Law  (S  543*>— BIvidbnob— Tesh- 

UONT  on  PBELOanABT  BXAKINATION— AB- 

sBiTT  Witness. 

A  witness  wlio  hsd  testified  on  preliminary 
examination  was  not  present  at  the  trial,  and 
the  sheriif  testified  that  he  had  made  a  search 
for  him,  and  had  been  unable  to  find  him. 
There  was  evidence  that  he  had  not  been  seen 
in  the  county  for  several  weeks  prior  to  the 
trial,  and  had  announced  his  Intention  to  go  to 
Ae  Philippine  Islands.  An  aoyuaintance  pro- 
duced a  letter  to  which  was  attached  the  wit- 
ness' initials,  which  appeared  to  have  been  post- 
ed from  a  town  in  Ohio  some  days  prior  to  Its 
receipt,  containiog  references  to  a  business  mat- 
ter about  -which  the  absent  witness  had  talked 
wlUi  the  addressee  mbont  tbree  weeks  pre- 
viously. HM  that,  though  the  handwriting  of 
the  latter  was  not  identified  as  that  of  the  ab- 
sent witness,  still  the  letter,  in  connection  with 
the  other  testimonjr,  afforded  some  ground  to 
sustain  a  finding  that  tha  witness  could  not, 
with  due  diligence,  be  produced  on  the  trial,  so 
as  to  authorize  the  admission  of  the  reporter's 
record  of  the  testimony  ot  the  witness  at  the 
preliminary  eaminatiim. 

[Ed.  Note.— For  other  casei,  see  Crlmbial 
law.  Cent  Dig.  1 1230;  Dec.  Dig.  |  64S.*] 

0.  OUinNAL  Law  (H  D43,  1158*)— Appeal— 
Bbview— Hatterb  of  Dibcsetion. 

Pen.  Code,  &  086,  provides  that  the  testi- 
mony of  a  witness,  taken  at  a  preliminary  ex- 
amination, mav  be  read  at  ths  trial  on  Ite  be- 
ing satisfactorily  shown  to  tiie  court  that  he  is 
dead,  or  insane,  or  cannot  with  due  diligence  be 
found  within  the  state.  Held,  that  whether 
the  showing  of  due  diligence  Is  sufficient  to  lay 
a  foundation  for  the  admission  of  the  record  of 
the  testimony  of  an  absent  witness  on  the  pre- 
liminary examination  is  within  the  discreBon 
of  the  trial  judge,  the  exercise  of  which  will  not 
be  reviewed,  if  there  is  any  evidence  to  support 
the  coDdusuin  reached. 

[EH  Nota.-^\ir  other  cases,  see  Orlmlnal 
Law,  Cent  Dig.  H  1280,  BOW;  Dea  D%.  H 
648,  1168.*) 


0.  C^DCiNAi.  Law  9  1169*)  — Afpkai.— Bz- 

TXBW— PbEJUOIOE. 

In  a  prosecution  for  fraudulently  dispos- 
ing of  a  stock  of  goods  with  intent  to  defraud 
creditors,  defendant  was  not  prejudiced  by  ev- 
idence of  an  auctioneer  employed  by  defendant 
to  sdl  a  large  part  of  the  stotft  at  anetkm  tiutt. 
while  be  was  engaged  in  selling  ttis  stock,  de- 
fendant had  a  conversation  with  a  traveling 
salesman,  and  finally  adjusted  it  by  living  the 
salesman  a  check.  "Mated  ahead,"  whieb  was 
objected  to  as  altowing  parol  endwc*  ot 
contents  of  a  written  instmment 

lEi.  Mote.— For  other  eases,  sss  GrinUnal 
Law,  Cent  Dig.  U  S1U7-314S;  Dee.  Dig.  i 
1169.*] 

7.  CBiifiNAL  Law  (I  1172*)— Anuz^HABX- 

LXBB  QBBOB. 

Where,  in  a  prosecnUon  for  fraudulently 
conveying  a  stock  of  goods  with  Intent  to  de- 
fraud creditors,  there  was  ample  proof  of  de- 
fendant's Indebtedness  to  prosecutor,  and  un- 
contradicted evidence  that  when  a  statement 
was  presented  to  defendant  showing  the  total 
amount  of  its  indebtedness,  he  did  not  question 
its  correctness,  but  promised  to  secure  funds 
to  satisfy  it,  defendant  was  not  prejudiced  by 
an  objectionable  instruction  as  to  the  character 
of  evidence  which  a  promissory  note  furnishes 
of  the  debt  which  it  represents. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  if  8164r^0S;  Dee.  Dig.  i 
1172.*] 

Appeal  tnm  Si^ierlor  Conrt,  San  Lola 
Obl^  Ooimtr;  B.  P.  Unangatt  Jiidg& 

H.  O.  Ledeier  waa  oonvteted  of  frandnlent- 
ly  conveying  and  concealing  property  with 
intent  to  defraud,  and  be  appeals.  Afflrmed. 

L  A.  En 08  and  Carpenter  &  Olbbons,  for 
appellant  U.  S.  Webb,  Attj.  Gen.,  and 
George  Beeb^  Depoty  Atty,  Oen.,  for  tba 

People. 

JAMES.  J.  Defendant  waa  convicted  of 
fraudulently  conveying,  aaalgning,  and  con- 
cealing his  property  with.  Intrat  to  defraud 
Nordman  Bros.  Company,  which  was  then 
his  creditor  in  a  large  sum  of  mon^,  as  that 
crime  is  described  in  section  154  of  the  Penal 
Code.  He  was  sentenced  to  pay  a  fine  in  the 
Bum  of  ¥1,005,  from  which  Jodgmoit,  end 
from  an  order  made  by  the  trial  oonrt  Omj- 
ing  his  motloi  for  a  aew  trial,  lie  baa  ap. 
pealed. 

[1]  From  the  reportw's  transcript  of  the 
testimony.  It  appears  that  the  defendant  was 
in  charge  of  a  jewelry  Btore  in  the  <dty  of 
San  Luis  Obispo  for  at  least  1^  years  prior 
to  the  date  of  his  arrest,  and  that  he  assum- 
ed to  be  the  owner  thereof;  his  name  ap- 
pearing upon  signs  placed  about  the  place 
of  business  and  upon  a  large  safe  which  be 
k^t  in  the  store  for  the  purposes  of  that 
business.  The  complaining  creditor  had  fur- 
nished merchandise  to  the  amount  of  more 
ttian  $2,000  in  value  for  the  defoidant'a  ose- 
A  short  time  prior  to  the  date  of  dtfmd- 
ant'B  arrest,  a  representatire  of  this  creditor 
called  upon  defendant  at  his  place  of  busl- 
nesa,  and  made  known  the  state  of  hla  ac- 
count wltb  the  onnidalnant  Tbla  aeoonnt 
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was  thai  In  the  ftmn  of  a  book  cbaige  in 
part,  and  In  part  waa  «vldenoea  two  prom* 
IsBory  notes,  signed  by  tbe  defendant  and 
4Mie  GbarlSB  V.  Ladsrer,  tbe  fttber  of  defend- 
ant Wben  tbe  rwn>eatatlTe  of  tbe  creditor 
made  the  request  won  dedtendant  that  he  die- 
charge  at  least  a  part  of  the  Indebtedness, 
def mdant  promised  to  do  so  within  a  short 
time,  which  promise,  and  several  others  of 
like  Intend  he  ntteriy  &iled  to  keep.  Short- 
ly before  his  arrest,  he  employed  an  anc> 
tloneer  to  sell  <A  the  stodk  of  jewelry,  and 
sales  were  had  during  sereral  days  until  tbe 
merchandise  on  hand  was  redneed  to  an 
amount  which  represoited  bnt  a  small  part 
of  the  stock  theretofore  kept  m  hand.  None 
of  tbe  monev  received  from  these  sales  did 
tbe  dtfendant  ap^  iq>on  bis  Indebtedness. 
Again  a  r^HreeentatiTe  of  the  creditor  called 
upon  him  and  requested  payment  of  the  ae- 
Gount,  and  again  defendant  promised  that  he 
would  obtain  some  money.  He  told  Oie  cred- 
itor's agent  at  the  time  of  Hie  lattWs  last 
visit  that  be  had  made  an  arrangement  with 
a  bank  to  obtatai  money,  and  that  if  he 
would  can  later  in  the  day  he  expected  to 
have  it  ready  fn  him.  This  agoit  discover^ 
ed  that  defoidant  had  made  no  arrangement 
with  the  bank  to  obtain  any  mon^.  After 
this  last  convttsatlon  with  this  agnt,  de- 
fendant left  bis  store  and  prepared  immedi- 
ately to  take  the  afternoon  train  for  Los 
Angeles,  telling  an  empl<^«  to  say  to  the 
agent  wben  be  Inquired  for  blm  that  he  (de- 
fendant) bad  gone  to  tlie  country  to  obtain 
11,000  or  $1,600,  wbl(A  he  intended  to  pay 
over  to  the  creditor.  Tbe  defendant  was  ar- 
rested at  tbe  railway  d^t  wben  about  to 
take  the  train  to  leave  San  Luis  Obispo. 
Con8ld«lng  all  <^  the  facts  and  drenm- 
stances  shown  In  evldoice.  It  was  very  dear- 
ly established  that  tbe  Intent  of  tbe  d^end- 
ant  was  to  dispose  of  the  iewdry  sto<^  and 
leave  his  creditor  wltbout  any  means  of  sat- 
isfying tbe  debt 

U,  I]  While  it  does  appear  that  the  charge 
account  kept  by  Nordman  Bros.  Company 
was  carried  upon  their  books  in  the  name  of 
Ciharles  F.  Lederer,  it  is  equally  clear  that 
tbe  defendant  was  conducting  the  jewelry 
business  at  San  Lois  Obispo  in  his  own  name 
and  for  his  own  benefit,  and  that  the  cred- 
itor looked  to  him  for  payment  of  the  ac- 
count Moreover,  It  appears  farther  that  the 
defendant  at  no  time  questioned  the  correct- 
ness of  the  account  as  to  Its  amount  or  bis 
own  responsiblUty  as  to  the  payment  thereof. 
An  attempt  was  made  on  tbe  part  of  tbe 
defense  to  show  that  in  July,  1909,  defendant 
and  one  Curtis  transferred  the  Jewelry  busi- 
ness to  Charles  F.  Lederer,  father  of  defesid- 
ant  Defendant  testified  that  on  a  certain 
day  in  the  month  mentioned  he  executed  a 
notice  of  intention  to  sell  and  a  bill  of  sale. 
It  appears  that  this  notice  of  intention  to 
sell  was  Intended  to  be  given  to  satisfy  the 
requirements  of  section  8440  of  the  Civil 
OodBk  bnt  m  are  left  altogrtbei  in  the  dark 


as  to  i^t  its  eontents  were;  for,  while  tba 
record  shows  that  It  was  read  in  eviduwe^ 
It  is  not  brought  before  this  court  In  any 
way,  and  by  stipalation  entered  Into  between 
counstf  It  constituted  4me  of  tbe  exhibits 
wUdi  it  was  agreed  ^nld  not  be  set  out 
in  the  transcript  There  Is  therefore  no  tes- 
timony shown  from  which  we  can  properly 
Infer  that  a  notice  of  intatlon  to  sell  the 
Jewelry  business  was  ever  esecuted,  or  that 
the  bill  of  sale  whicb  was  said  to  have  been 
made  referred  In  any  wise  to  tbe  buMness 
th^  being  engaged  In  by  tbe  defendant  For 
this  reason,  it  Is  not  proper  for  us  to  con- 
Met  as  to  whether  the  court  erred  in  giving 
any  of  tibe  InstmctlonB  vrtddi  referred  to 
tbe  matter  of  the  alleged  sale  of  the  Jewelry 
stoA  and  business  In  1009  to  Charles  F. 
Lederer.  In  addltiim  to  all  of  this,  as  ire 
have  btfore  noted.  It  appeared  without  con- 
tradiction that  tike  defendant,  from  July. 
1900,  down  to  the  date  of  bis  arrest,  bad 
conducted  the  bnsineas  in  his  own  name,  that 
he  assumed  to  be  the  sole  proprietor  tbanot, 
and  that  tbe  complaining  creditor  looked  to 
him  for  the  payment  of  its  debt 

[4]  It  Is  argued  that  the  trial  court  erred 
in  admitting  the  r^rter*s  record  of  the  tes* 
tlmony  of  a  irltness  named  Lampbere,  whldi 
was  taken  in  due  form  at  tbe  preliminary 
examination  of  the  charge  against  defoidant 
This  witness  was  not  present  at  the  trial, 
add  there  was  evidence  before  tbe  court  that 
he  had  not  beea  seen  In  San  Luis  Obispo  for 
several  weeks  prior  to  the  date  of  the  trial, 
and  that  be  had  theretofore  announced  it  as 
his  Intention  to  leave  the  state  and  go  to 
the  Philippine  Islands.  An  acquaintance  of 
his,  who  was  sworn  as  a  witness,  produced 
a  letter  to  which  was  attadied  the  name 
and  initials  of  Lamphere;  this  letter  appear- 
ing to  have  been  posted  from  a  town  In  the 
state  of  Ohio  some  days  prior  to  Its  receipt 
The  handwriting  appearing  in  tbe  letter  was 
not  identified  as  bdng  that  of  Lamphere,  but 
tbe  lettOT  contained  references  to  a  business 
matttf  about  which  Lamphere  had  talked 
with  the  witness  who  received  the  missive, 
about  three  weeks  prior  thereto.  Lamphere 
had  been  served  with  a  subpoena  early  in 
April,  1011,  to  attend  on  May  16th  at  the 
trial.  Before  May  16th  arrived,  the  district 
attorney  and  defmdant  agreed  to  continue 
the  trial  to  May  81st  which  continuance  waa 
ordered  by  the  court  While  it  was  not 
shown  that  Lamphere  bad  notice  of  this  con- 
tinuance, it  was  testifled  to  by  another  wit- 
ness that  he  (Lamphere)  had  never  r^rted 
at  the  courthouse  In  response  to  the  snh- 
pcena;  and  the  sheriff  of  San  Luis  Obispo 
county  testifled  that  after  the  commencement 
of  tbe  trial  he  had  made  a  search  for  Lam- 
phere at  San  Luis  Obtspo  and  had  failed 
to  find  him.  Under  the  circumstances,  we 
think  tha.t  while  the  handwriting  In  the  let- 
ter was  not  identlfled  as  being  that  of  Lam- 
idiere,  still  that  document,  in  connection 
with  the  other  testimony  referring  to  bis 
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tbeD  absesioe  from  tbe  dty,  afforded  some 
grouDd  upon  vhlch  tbe  trial  oonrt  might 
propei'ly  base  its  otmclusion  tbat  tbe  vitneu 
conld  not,  witb  due  diligence,  be  nwodnced  at 
tbe  trial 

tl]  Secticn  686  of  the  Penal  Code  provides 
that  tbe  testimony  of  a  witness  taken  at  a 
preliminary  examination  may  be  read  at  tbe 
trial,  "upon  It  being  satlafactorily  shown  to 
the  court  that  he  is  dead  or  Insane,  or  can- 
not with  due  dillgeice  be  found  within  the 
state."  It  bas  been  held  tbat  under  tbe 
IwoTlslmiB  of  this  section  the  trial  judge  luia 
discretion  In  determining  whether  or  not  a. 
snf&cient  foundation  has  bem  laid,  entitling 
Budi  testimony  to  be  read  In  evidence,  and 
that,  where  tliere  Is  any  evidence  to  support 
tbe  conclusion  affecting  tbat  matter,  tbe 
ruling  cannot  be  disturbed  on  appeal.  People 
T.  Nelson,  85  Gat  421.  24  Pac  1006;  People 
T.  Witty,  138  Cal  576,  72  Paa  177;  People 
V.  LewandowBkl,  143  Cal.  074,  77  Pac.  467. 

[8]  Tbe  allied  error  complained  of,  aris- 
ing iQ)on  the  ruling  of  the  court  allowing 
the  auctioneer  employed  by  defoidant  to 
state  bis  recollection  as  to  the  date  appear- 
ing upon  a  check  ^ven  by  defendant  to  a 
traveling  salesman,  seems  to  us  to  have  been 
without  prejudicial  effect  upon  tbe  rights 
of  tbe  defendant.  Tbe  auctioneer  was  al< 
lowed  to  testify,  against  objection  made  by 
defendant,  thai;  while  be  was  engaged  In 
sdUng  tbe  jewelry  stock,  defendant  had  some 
controversy  with  a  traveling  man,  and  that 
finally  tbe  controversy  was  adjusted,  and 
that  def aidant  had  delivered  to  tbe  traveling 
salesman  a  check  wbldi  was,  as  tbe  witness 
said,  "dated  ahead"  about  10  days.  Appar- 
ently defendant  was  owing  money  to  the  em- 
ployer of  the  traveling  salesman,  and  be 
settled  bis  debt  by  giving  a  check  dated  as 
the  witness  described.  We  do  not  under- 
stand how  tbe  jury  could  have  reasonably 
drawn  any  inference  from  this  occurrence 
unfavorable  to  defendant;  and  therefore  the 
mllDg  of  the  court  In  allowing  oral  testl- 
many  of  the  contents  of  a  written  Instru- 
ment, If  erroneous,  was  without  prejudice. 

[7]  The  instruction  given  by  tbe  trial  judge 
as  to  tbe  character  of  evidence  which  a 
promissory  note  furnishes  of  the  debt  which 
It  represents  appears  to  be  properly  subject 
to  the  criticism  which  counsel  urge  against 
it  Whether  tbe  instruction  was  erroneous 
or  not  seems  Immaterial  In  the  face  of  tbe 
uncontradicted  testimony  going  to  show  the 
existence  of  the  debt  Itself.  As  we  have 
before  stated,  not  only  was  there  ample 
proof  of  the  amount  of  tbe  debt  which  was 
owing  to  the  complaining  creditor  at  and 
prior  to  tbe  arrest  of  defeadant.  but  there 
was  tbe  further  testimony,  whl6h  stood  un- 
contradicted, that  when  a  statement  was  pre- 
sented to  defendant,  showing  tbe  total 
amount  of  his  Indebtedness,  he  made  no 
question  as  to  the  correctness  of  that  state- 


meaU  but  iKromlsed  and  agreed  that  he 
would  secure  funds  with  which  to  satisfy  it 

In  our  opinion,  defoidant  was  convicted  np- 
(Ht  sufl&dent  evldotoe,  and  no  errors  were 
committed  by  the  trial  court  such  as  to  war- 
rant an  ordw  of  reversal. 

The  judgment  and  order  are  affirmed. 

We  concur:  ALLBN,  P.  3. ;  SHAW,  J. 


WAGNBB  V.  BL  CENTBO  8BBD  ft  NUBS- 
EBT  CO.    (Civ.  1024.) 
(DIstziet  Court  <a  Appeal,  Second  IMsttle^ 
California.  Nov.  7, 10U.) 

1.  Tbial  (S  395*)— FiiTDZNOs— SumcraifOT. 

Where  tbe  findlnga  determined  that  tbe 
amount  for  which  judgment  wbs  entered  was 
due  prior  to  the  commencement  of  tbe  action, 
defendant  could  not  complain  because  ot  a 
want  of  a  specific  finding  of  the  exact  date  of 
the  maturity  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Trisl.  I>e& 
Dig.  S  395.*] 

2.  Sales  (f  865*)— AonoNS— E^oiiios— IH- 

CONSISTBNOT. 

Where,  In  an  action  for  the  price  of  mer- 
chandise, defendant  relied  on  a  MuntercUm,  a 
finding  that  tbe  merchandiee  was  sold  at  a 

Srice  agreed  on  between  the  parties,  and  a 
nding  covering  the  Issue  presented  by  the 
counterdsim  that  the  seller  was  to  receive  a 
spedfied  per  cent  of  the  wholesale  price  of 
the  entire  amount  of  the  merchandise,  with- 
out finding  tbe  amount  of  the  wholesale  price 
at  the  date  of  delivery,  were  not  inconsistent, 
but  tbe  ultimate  facts  proposed  by  the  plMd- 
ings  were  sufficiently  determined  to  support 
a  judgment  for  the  seller. 

IBd.  Note.— For  other  cases,  see  Sales,  De& 

Dig.  i  365.*] 

3.  Trial  (|  404*)— V^irnnros— Conainuo- 

TION. 

The  findinn  must  be  so  construed  as  to 
support  the  judgment.  If  possible,  and  any  ap- 
parent inconsistency  between  different  parts  of 
them  must  be  reconciled  so  as  to  give  effect  to 
the  judgment  where  the  same  can  be  done  on 
any  reasonable  construction  ot  tbe  language 
used. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Di^.  H  957-862:  Dec.  DlTrMM.*] 

Appeal  from  Superior  Courts  Imperial 
County;  Franklin  J.  Cole,  Judge 

Action  by  A.  F.  Wagner  against  the  EI 
Cratro  Seed  ft  Nursery  Company.  From  a 
judgment  for  plaintiff  defoidant  appeals. 
Affirmed. 

Conkllng  &  Brown,  for  appellant  D.  V. 
Noland,  for  respondent 

JAMES,  J.  Appeal  by  defendant  from  a 
Judgment  entered  against  It  in  flavor  of 
plaintiff  for  the  sum  of  f471  and  costs. 
The  aK>eal  Is  presented  on  tbe  jndgmaat- 

roll. 

In  plalntiiTs  complaint  It  was  allied: 
"Tbat  within  two  years  last  past  to  wit 
between  tbe  let  day  of  October,  1910,  and 
the  Ist  day  of  February,  1911,  said  defend- 
ant became  and  was  indebted  to  said  tfaiur 
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tiff,  upon  an  acconnt  for  goods,  wares,  SDd 
merchandise,  to  wit,  nnisery  stock  and  nnn- 
ery  pota,  sold  and  delivered  to  said  defend- 
ant wltbln  two  years  last  past,  In  the  city 
of  E>1  Centro,  county  of  Imperial,  state  of 
California,  In  the  of  (583;  that  said 
nursery  stock  was  sold  to  said  defendant  by 
said  platDttff  at  defendant's  instance  and'  re- 
quest; that  said  defendant  agreed  to  pay 
plaintiff  the  snm  of  $583  for  said  nursery 
stock  and  pots.  That  the  said  amount  be- 
came due  and  payable  on  the  11th  day  of 
January,  1911;  that  no  part  of  said  snm  has 
been  paid,  except  the  snm  of  f07;  that  there 
Is  still  due,  owing  and  unpaid  from  said  de- 
fendant to  said  plaintiff  upon  said  account 
the  sum  of  $486."  Defendant  denied  all  of 
the  material  allegations  of  the  complaint, 
and  set  up  by  way  of  counterclaim  an  al- 
leged cause  of  action  growing  out  of  the 
transaction  upon  which  the  action  was 
brought  The  trial  court  found  the  facts  to 
be  as  allied  in  plaintiff's  complaint,  except 
that  the  amount  foqnd  due  to  plaintiff  was 
the  sum  of  $471. 

[1]  There  was  no  finding  as  to  the  partic- 
ular day  when  this  sum  became  due,  but 
the  finding  of  the  court  sufficiently  deter- 
mined that  the  amount  for  which  judgment 
was  entered  had  become  due  prior  to  the 
commencement  of  the  action.  This  being 
true,  no  complaint  can  be  made  by  the  de- 
fendant because  of  the  want  of  a  specific 
finding  fixing  the  exact  date  when  the  debt 
became  dne  and  payable. 

[21  It  is  contended  by  defendant  that  there 
is  an  Inconsistency  In  the  findings  of  the 
court,  Inasmuch  as  in  that  part  of  the  find- 
ings which  covers  issues  presented  by  the 
counterclaim  It  was  determined  that  plain- 
tiff was  to  receive  60  per  cent  of  the  whole- 
sale price  of  the  entire  amount  of  nursery 
stock  delivered,  and  the  court  failed  to  find 
what  the  amount  of  the  wholesale  price  was 
at  the  date  of  delivery.  We  think  that  the 
finding  as  made  are  not  Inconsistent,  and 
that  the  ultimate  facts  proposed  by  the 
pleadings  of  the  parties  were  all  fully  and 
I^ally  determined.  The  court  did  find 
clearly  and  unmistakably  that  the  merchan- 
dise was  sold  at  a  price  agreed  upon  be- 
tween the  parties,  and  if  tubs  price  was  the 
wholesale  price  of  the  stocky  it  was,  nev- 
ertheless, the  price  agreed  to  be  paid  by  de- 
fendant 

[3]  It  is  a  fiamlllar  rule,  too  well  settled, 
and  fixed  to  require  citation  of  authority  to 
sustain  it,  that  the  findings  of  a  trial  court 
mttat  be  so  construed  as  to  support  the 
Judgment  if  possible,  and  that  any  apparent 
inconsistency  between  different  portions  of 
such  findings  must  be  reconciled  in  such  a 
way  as  will  give  effect  to  the  Judgment 
where  this  can  be  done  upon  any  reason- 
able construction  and  interpretation  of  the 
language  used.   In  this  case  we  think  that 


the  findings  fully  sustain  the  Judgment  and 
that  the  objections  made  thereto  by  tbe 
appellant  are  without  merit 
Tbe  Jodgmait  la  therefore  afllnned. 

We  eomcnr:  AUiBN,  P.  J.;  SHAW,  J. 


LAURBLLB  T.  BUSH,  Tu  Collector. 

(Civ.  972.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Nov.  8,  1011.) 

1.  Theatebb  AMD  Shows  (S  S*)— Licbrbbb— 
Obdinarcss  —  OonsmFonoH  —  "Paiioba- 
ma"— "KiNBToecopa." 

While  a  dty  ordinanoe  impoainc  a  licensa 
fee  on  and  prescribing  the  location  of  museams, 
paDoramas,  cycloramaB,  kinetoscope,  or  phono- 
graph parlors,  does  not  specifically  refer  to  the 
mouoD  picture  business,  it  Is  infficiently  covered 
by  the  words,  "panorama"  and  "kinetoscope," 
and  most  be  nela  to  be  wltidn  the  contenq^- 
tion  of  tbe  ordinanoe. 

[Ed.  Note.— E\)r  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  {  U ;  Dec.  INg.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  B,  p.  8984.] 

2.  Theatebs  ahd  Shows  (|  New,  VoL  12, 
Key  No.  Series)— "Panorama"— Natue*. 

A  "panorama"  Is  a  picture  which,  represent- 
ing scenes  too  extended  to  be  seen  at  once,  is 
exhibited  a  part  at  a  time  by  being  uaroiled 
continuously  before  the  spectators. 

3.  Theatebs  ard  Shows  (S  New,  Vol. 
12,  Key  No.  Series>-"KlHlTOSOOPB"  —  Na- 

TtTBE. 

A  "kinetoscope"  Is  a  machine  for  producing 
animated  pictures,  a  mechanical  contrivance  in- 
volving, among  other  things,  a  transparent  or 
translucent  narrow  film  on  which  a  series  of 
photographs  consecutively  represent  the  coq- 
tinaoas  oevelopmeat  of  movement  or  action  in 
the  persons  or  things  which  are  the  subject  wf 
such  photographs. 

4.  HUNIOIPAI.  COBPOBATXOITB  (|  110*)— <taDI- 
NANCB8— IlCFLIlD  REPEAL. 

Where  a  dty  ordinance  imposing  a  license 
fee  npon  the  owners  of  museums,  itanoramaa, 
cycloramas,  klnetoscopes,  or  phonograph  parlors- 
and  its  amendment  requiring  a  pemrit  from  the 
board  of  police  commissioners  for,  and  prohibit- 
ing the  location  of,  such  exhibitions  within 
certain  limits,  Is  not  repealed  expressly  by  a 
later  oidinance  which  made  It  unlawful  to  con- 
duct a  moving  picture  exhibition  without  first 
receiving  a  permit  from  the  board  of  police  com- 
missioners, and  as  such  later  ordinance  does  not 
purport  to  fuUy  cover  the  subject-matter  of  nor 
appear  to  be  a  substitute,  but  merely  adds  ad- 
ditional requirements,  It  cannot  be  held  to  re- 
peal It  by  implication. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Colorations,  Osnt  Dig.  f|  268-271;  Dec.  Dig. 

B.  L1CENBB8  rt  7*)—OBDn»ANCES— Validity. 

A  general  grant  of  power  unaccompanied 
by  specific  directions  as  to  the  manner  of  ex- 
ercise Implies  the  right  and  duty  to  adopt  and 
employ  such  means  and  methods  as  may  be 
reasonably  necessary,  so  that  a  city  ordinance 
providing  for  licensing  moving  picture  exhibi- 
tions is  not  invalid  because  it  vests  in  police 
commissioners  power  to  grant  or  refuse  a  per- 
mit for  the  conduct  of  the  business  which  is 
arbitrary  and  dependent  solely  upon  their  whim 
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or  caprice,  because  It  doea  not  restrict  the  pow- 
er or  preicribe  methods  for  its  application. 

[Ed.  Note,— For  other  eaxea,  see  Ucenses, 
Cent  Dig.  ff  7-16 ;  Dec.  Dig.  }  7.*] 

9.  MUNIOIFAl,  OOBFOBATIOKS  (S  603*) — OEDI- 
NAHOBft— VAZJtDITT— RBA80NABI.BNBSB. 

Id  view  of  the  danger  of  fire  and  panic 
from  the  close  proximity  of  moving  picture  ex- 
hibitions to  schools  or  clinrches,  a  cft7  ordinance 
which  prohibits  the  fntare  location  of  sneh 
hibitions  within  200  feet  of  a  church  or  school- 
house  is  not  invalid  as  prescribing  unreasonable 
or  unDecessary  conditions  upon  the  business. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Gorporations,  Cent  Dig.  f  1334;  Dec  Dig.  I 
«03.*] 

7.  LlOENBKS  (S  7*>— 0«DIHAHO«ft— VAUDITT— 
REASOHABUENEea. 

Where  a  city  ordinance  provides  for  the 
licensing  of  mo^nng  picture  exhibitions,  etc. 
and  prohibits  the  location  of  such  buainessei 
within  certaiin  districts,  a  requirement  therein 
that  the  erolicant  for  a  permit  to  engage  in 
such  business  shall  specify  bv  street  and  number 
the  precise  premises  In  wnlch  he  desires  to 
locate  is  reasonable  and  necessary  to  an  in- 
telligent and  effective  enforcement  of  the  ordi- 
nance, and  will*  not  render  it  invalid  as  pre- 
scribing unreasonable  or  nnneoessary  conditions. 

[Ed.  Kote.— For  other  cases,  see  Licenses, 
•Cent  Dig.  §S  7-16;  Deo.  DigTl  7.«] 

&  Mdnicifal  Corpobatiors  (I  6D1*)— Dbu:- 

OATtoN  or  Power. 

Where  a  city  ordiaance  provides  that  a  li- 
cense to  run  moving  picture  exhibitions  shall 
be  granted  only  when  a  permit  therefor  has 
been  granted  by  the  board  of  police  conunlssioo- 
«t>,  but  directs  that  no  other  restricUon  than  as 
to  the  locatloD  of  aacfa  places  shall  be  e<msidered 
by  such  board,  the  restriction  is  mandatory,  and 
Imposes  upon  the  board  the  duty  of  granting  a 
permit  upon  ascertaining  that  the  conditious 
precedent  have  been  complied  with,  and,  as  the 
refusal  of  a  permit  In  sach  case  would  be  an 
abuse  of  iwwer,  rather  than  the  exercise  of  a 
discretion,  which  could  be  reached  and  remedied 
by  mandamus,  the  ordinance  is  not  invalid  as  a 
delegation  of  power. 

[Bd.  Note.— For  other  cases,  see  Unnldpal  Cor- 
pontiooB,  Cent  Dig.  i  1810;  Dee.  Dig-  i  681.*] 

ft  llAifDAinTs  (I  14*>— Gkantino  or  lacKsat 

— COMPLIAROE  WITH  GONDITIORS. 

Where  an  ordinance  regulating  moving 
picture  exhibitions,  etc.,  provides  that  a  permit 
therefor  be  obtained  from  the  board  of  police 
commissioners,  and  that  the  right  to  have  such 
a  permit  shall  be  absolute  upon  compliance  with 
'Certain  conditions  as  to  the  location  of  the  busi- 
ness, Issuance  of  the  permit  is  a  condition  pre- 
cedent to  the  granting  of  the  license,  and  thfl 
determination  as  to  whether  the  premises  com- 
ply with  the  requirement  Is  for  tne  board,  not 
for  the  applicant  "o  that  a  petition  for  man- 
damus to  require  the  Issuance  of  a  license  by 
the  license  collector  which  alleges  that  the  prem- 
ises comply  with  the  requirement  of  the  ordl- 
nance  is  fnsnfficient;  the  only  right  to  relief 
by  mandamns  being  upon  a  showing  that  the 
board  ignored  the  petition  for  a  permit  entirely, 
■OT  arbitrarily  refused  a  permit  in  the  face  of 
the  undisputed  or  estaMshed  fact  that  Uie 
spedGed  restrictions  did  not  apply. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  44r-46;  Dec  Dig.  f  14.«] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  George  A.  Sturte- 
vont,  Judge. 

Mandamns  1^  Otis  Lanrelle  against  Da- 
rid  Bnah,        (joHector.  From  a  jodgmoDt 


for  plaintiff,  defendant  appeals.  Bevoned, 
with  directions. 

Percy  V.  Long,  City  Atty.,  and  J.  F.  Eng- 
lish, Asst  City  Atty.,  for  appellant  Edgar 
C.  Levey  and  George  M.  Lipman,  for  respond- 
ent 

LENNON,  P.  J.  The  plaintiff  In  the 
above-entitled  proceeding  ifetitioned  the  ao- 
perior  court  for  a  writ  of  mandate,  reg air- 
ing and  compelling  tbe  defendant  as  the  tax 
collector  and  ex  officio  license  collector  of 
the  cit7  and  county  of  San  Frandsco,  to 
issue  to  plaintlfl  a  llooise  to  oigage  In  tbe 
moving  picture  business.  Tbe  petlUon  for 
tbe  writ  In  tbe  main  alleged  tbat  <«  tbe  8d 
day  ct  &birdi,  1911«  tbe  plaintiff  tendered  to 
defendant  in  bis  official  capacity  as  tax  and 
license  collector  tbe  sum  of  I2S,  tbe  amount 
fixed  by  ordinance  as  a  Ucrase  fee  fbr  opm- 
Ing  and  operating  a  moving  picture  exhibi- 
tion. Thereupon  plaintiff  demanded  of  de- 
fendant a  license  to  carry  on  said  business 
at  tbe  premises  knowd  and  designated  as 
No.  41^  Gastro  street  In  saU  dty  and  coun- 
ty. It  was  fortber  alleged  In  plaintUTa 
petition  that  said  premises  were  not  within 
a  distance  of  200  feet  from  tbe  front  line  of 
any  church  or  school,  or  within  100  fleet  of 
tbe  pnqperty  line  ot  tbe  sides  or  rear  of  any 
Cbnrdi  or  sdiool,  tbat  tbe  defendant  refused 
to  Issue  said  license,  and  tbat  by  reason 
thereof  plaintiff  ts  probfi)lte^  from  engaging 
In  a  lawful  and  useful  business. 

The  plaintiff  In  bis  petition,  and  bere, 
bases  Us  claim  of  rlgbt  to  the  lloenae  In 
question  solely  upon  the  proTlirions  of  Oi^ 
dlnance  No.  777  of  the  dty  and  county  of 
San  Frandsco,  which  req aires,  in  substance, 
that  every  person,  firm,  or  corporation  main- 
taining or  conducting  any  museum,  panora- 
ma, <^orama,  klnetoscope,  or  lAonograpb 
parlor,  wli«rein  an  admission  fee  Is  charged^ 
and  operated  for  the  entertainment  or  amuse- 
ment of  the  public,  shall  pay  a  licraae  fee  of 
$25,  per  quarter.  Tbe  ordinance  provides, 
further,  that  the  tax  collector  shall  not  Issue 
a  license  to  any  peraon,  firm,  or  oorporatiim 
to  conduct  each  business  unless  tbe  applicant 
therefor  shall  have  first  obtained  from  the 
board  of  police  commisslonera  a  permit  to 
conduct  the  same,  and  that  the  board  of  po- 
lice commissioners  shall  not  iasue  any  permit 
to  any  person  who  proposes  to  maintain  said 
buainees  within  a  distance  of  200  feet  from 
tbe  front  line  of  any  church  or  school,  or 
within  100  feet  of  tbe  property  line  of  the 
sides  or  rear  of  any  church  or  schooL  Pro- 
vision is  then  made  that  these  restrictions 
shall  not  apply  to  buildings  already  erected 
or  in  course  of  construction,  and  especially 
designed  to  be  used  for  klnetoscope  or  other 
similar  exhibitions,  and  tbat  no  other  restric- 
tions as  to  the  location  of  sudi  business  shall 
be  considered  by  the  board  of  police  commis- 
sioners. 


4Vor  cOmt  eases  see  same  teple  sad  seeUoa  NUMBER  la  Dee.  XHg.  *  Am.  Dls.  Kay  No^  SsrUs  *  Bap'r  laAsiss 
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AlthonKli  plaintiff's  petition  makn  spe- 
dflc  reference  by  title  and  namber  to  tlie 
ordinance  Jnst  referred  to.  no  mention  la 
made  of  tb«  Act  that  the  ordinance  requires 
a  pwmlt  from  the  board  of  police  commis- 
sioners before  the  defendant  Is  authorized  to 
Issne  a  license.  In  tbia  connection  It  appears 
that  Ordinance  No.  777,  which  was  enacted 
and  ai^roved  in  1903,  related  only  to  the 
Imposing  of  a  license  fee  upon  the  owners  of 
*^Q8eiim8,  panoramas  or  cycloramas  or  any 
klnetosoope  or  phonograph  parlor,"  and  did 
not  purport  to  r^cnlate  tbe  conduct  or  re- 
strict the  location  of  sndi  bnatness.  In  the 
year  1908  this  ordinance  was  amended  solely 
by  Inclndlng  within  Its  provisions  the  clauses 
whJkdi  required  a  permit  ftom  the  board  of 
-police  commissioners  and  prohibited  the  lo- 
cation of  the  deelsned  ezhlbltlonB  within  tbe 
limits  hereinbefore  specified. 

It  should  be  noted  in  passing  that  the 
tioard  of  snperrlaors  In  190B,  by  a  supple- 
mentary ordinance  Imown  as  "No  761,  New 
Series,"  made  It  unlawful  for  any  person  to 
conduct  or  carry  on  any  "moving  nocture" 
exhibition  without  first  making  appUcatton 
for  and  receiving  a  permit  from  tits  board 
of  poli<%  commlsdoners.  The  only  addition- 
al requiremoit  of  this  ordinance  in  so  far 
as  the  proenrement  of  a  pomlt  is  ooncemed, 
is  that  the  applicant  mast  file  his  application 
In  writing,  which  shall  be  signed  by  him, 
give  his  address,  and  specif  by  street  and 
number  the  place  where  the  i«oposed  "mov* 
lug  picture**  exhibition  is  to  be  located.  0th- 
■er  profTisione  of  tlie  ordinance  give  Immediate 
Buperrialon  and  censorship  of  all  pictures 
which  may  be  exhibited,  after  a  permit  Is 
granted  and  a  license  issued,  to  the  police 
<M>mml88ioner8,  and  provision  Is  also  made 
for  the  revocation  of  permits  In  the  event  of 
a  violation  of  certain  prescribed  rules  not 
mentioned  In  the  first  ordinance,  which  are 
Intended  to  ke^  the  moving  picture  busi- 
ness within  the  limits  of  ordinary  decency 
and  morality.  The  validity  of  those  rules  Is 
not  assailed  in  this  proceeding,  and  tlierefore 
they  need  not  be  taxtheir  mentioned  or  ecm- 
sldered. 

Tbe  answer  of  the  defradant  set  out  in 
Juec  verba  the  original  ordinance  rdled  upon 
by  the  plaintiff,  together  with  the  amenda- 
tory and  supplementary  ordinance  just  re- 
ferred to,  and  then  pleaded  as  a  defense  to 
the  action  that  the  plaintiff  at  no  time  ob- 
tained the  required  permit  In  writing  to  en- 
gage In  tbe  klnetoecope  or  any  similar  bust- 
aesB,  and  that  for  this  reason  alone  the  de- 
fendant refused  to  Issue  a  licmae  to  plaintiff. 
The  plaintiff  Interposed  a  denrarrer  to  the 
defendant's  answer  upon  tbe  ground  that 
the  tiiCtB  therein  stated  did  not  constltnte 
a  defense.  This  demurrer  was  sustained 
without  leave  to  amend.  Thereupon  judg- 
ment for  plaintiff  was  entered  in  effect  up- 
on ,tiie  pleadings,  and  the  mandate  of  the 
coivt  issued  compellliUE  the  defondant  to 


grant  the  license  prayed  for.  The  defendant 
appeals  from  tlie  Judgment 

The  trial  court,  in  sustaining  the  demurrer 
to  the  defendant's  answer,  proceeded  pre- 
sumably upon  tbe  theory  advanced  by  plain- 
tiff that  the  ordinances  In  question  are  un- 
constitutional, in  this:  (1)  That  they  are  un- 
reasonable, discriminatory,  and  oppressive, 
and  an  unlawful  Interference  with  and  an 
unnecessary  restraint  of  a  useful  and  law- 
ful occupation;  and  (2)  that  they  attempt  to 
delate  legislative  powers  and  functions 
from  the  board  of  supervisors,  a  legislative 
body,  to  the  police  commMonMe,  an  admin- 
istrative board. 

[1]  In  support  of  this  theory,  it  Is  assumed 
by  plaintiff's  counsel  that  the  ordinances  un- 
der consideration  do  not  attempt  In  any  way 
or  form  to  regulate  or  restrict  tbe  business 
of  exhibiting  moving  pictures,  and  therefore 
It  Is  argued  that  the  ordinances  are  but  tbe 
grant  of  an  arbitrary  power  to  the  police 
commissioners,  whereby  th^  are  given  the 
sole  and  unrestricted  authority  to  grant  or 
refuse  any  application  for  the  permit  re- 
quired by  the  ordinances. 

If  the  assumption  upon  which  this  argu- 
ment Is  founded  were  true,  the  result 
contended  for  might  follow  as  a  matter  of 
law;  but,  as  we  read  and  understand  the 
several  ordinances,  they  are  not  susceptible 
of  any  such  construction.  "Moving  picture" 
exhibitions  ore  not  spedfically  designated  In 
the  category  of  amusements  required  to  be 
licensed  by  Ordinance  No.  777,  nor  Is  any 
mention  made  of  **moving  pictures"  In  so 
many  words  by  tiie  amendment  thereto, 
which  purports  to  regulate  "(7<doramas,  klne- 
toscope"  and  other  similar  entertainments. 

[2]  A  ''lunorama,**  however,  is  defined  to 
be  "a  picture  wblch,  representing  scenes  too 
extended  to  be  seen  at  once>  is  exhibited  a 
p&Tt  at  a  time  by  being  unrolled  continu- 
ously before  the  spectator.** 

[3]  A  "fcinetoscope"  Is  defined  to  be  "a 
machine  for  producing  animated  pictures" 
(Webstw's  Diet),  and  has  been  judicially 
described  as  "a  mechanical  contrivance  In- 
volving, among  other  things,  a  transparent 
or  translucent  narrow  film  of  very  great 
leaigth,  on  which  a  series  of  photographs 
consecutively  represent  tlte  continuous  de- 
velopment of  mor«nent  or  action  in  the  par- 
sous  or  things  which  are  the  subjects  of 
such  photographs.  This  film  by  a  photo- 
graphic device  is  caused  to  pass  with  great 
rapidity  by  a  set  of  lenses,  through  which, 
by  use  of  a  powerful  electric  light,  the  scenes 
which  are  the  subject  of  the  series  of  photo- 
graphs are  much  enlarged  and  thrown  upon 
a  white  screen.  As  one  picture  of  the 
scane  photographed  succeeds  another  upon 
the  screen  with  great  rapidity,  the  impression 
produced  upon  the  retina  ot  the  ve  by  the 
preceding  picture  continues  longer  than  does 
the  existence  on  the  screen  of  tbe  picture 
which  produces  the  Impression.  As  a  result 
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the  Impression  produced  by  one  picture  laBts 
approxlmatelr  until  tbe  Impression  produced 
by  the  next  sncceeding  picture  occurs.  The 
result  la  substantially  that  <ne  sees  a  con- 
tinuous moving  picture,  reproducing  the  ac- 
tion and  movement  of  the  scenes  photc^^ph- 
ed  npoa  the  film."  Barnes  r.  Miner  (C.  C.) 
122  Fed.  480,  487.  It  must  be  conceded, 
therefor^  that  the  character  of  the  buElness 
contemplated  by  the  plaintiff  and  for  which 
he  seeks  a  llceDse  comes  as  directly  within 
the  provisions  of  the  (Higlnal  ordinance  and 
Its  amendmoent  as  If  "moving  pictures"  had 
been  definitely  named  and  described  therein. 

[4]  In  our  opinion  Ordinance  No.  777,  as 
originally  enacted  and  snbsequ^tly  amended. 
Is  still  in  force,  and  full  effect  may  and 
should  be  given  to  its  several  requirements, 
notwithstanding  the  enactment  and  existence 
of  Ordinance  "No.  761,  New  Series."  The 
last-mentioned  ordinance  does  not  purport 
to  fully  and  completely  cover  the  subject- 
matter  of,  or  appear  to  be  a  substitute  for, 
the  earlier  ordinance.  The  two  ordinances 
are  not  In  any  wise  conflicting.  One  does 
not  purport  to  repeal  the  other  either  ex- 
pressly or  by  Implication.  On  the  contrary, 
th^  are  in  complete  harmony;  and,  as  the 
last  ordinance  appears  to  be  purely  an  auxil- 
iary of  the  original  ordinance,  both  must  be 
read  and  construed  together.  When  so  read 
and  construed.  It  is  manifest  that  they  form- 
ulate a  reasonable,  harmonious,  municipal 
regulation  of  all  forms  of  panoramic,  klne- 
toscope,  and  moving  picture  exhibitions,  not 
only  in  regard  to  the  locatim  and  character 
of  the  bnlldings  in  which  such  exhibitions 
may  be  given,  but  in  regard  as  well  to  the 
kind  and  character  of  pictures  which  may 
be  produced. 

[C]  The  contention  of  plaintiff's  counsel 
that  the  power  to  grant  or  refuse  a  permit 
for  a  license  Is  arbitrary  and  dependent  sole- 
ly upon  the  men  whim  and  cai>rice  of  the 
police  commlsdoners  la  readily  refuted  by  a 
casual  reading  the  ordinances.  It  b  a 
well-recDgnlwd  rule  of  statutory  constmctlon 
that  a  general  grant  of  power,  unaccompa- 
oled  by  spedflc  dIrecUons  as  to  the  mannw 
in  which  the  power  Is  to  be  exerdsed,  Im- 
pltes  the  right  and  duty  to  adopt  and  employ 
Bn<£h  means  and  metihods  as  may  be  reason^ 
ably  neceesary  to  a  proper  exncise  of  the 
powOT.  2  Lewis*  Sntherland,  Statutory  Gfm- 
struction,  |  608;  DuPage  County  t.  Jenks, 
65  III.  27B;  Ex  parte  UcManus,  161  Cal.  331, 
90  Pae.  702; 

I^  Uterefore^  Qie  (urdlnances  under  oon- 
Bideration  did  no  more  than  denounce  the 
Issuance  of  a  licaue  without  the  prevloua 
procurement  of  a  pwmlt  Crom  tiie  board  of 
police  conunlsshmers,  ttds  In  Its^  would  Im- 
ply and  require  an  inquiry  as  to  Uie  propri- 
ety of  granting  a  permit  in  any  given  case. 
Goytlno  t.  McAlea,  4  OaL  App.  666,  88  J^c. 
991. 

Tested  by  this  rule,  It  cannot  be  said  that 


the  board  of  police  commissioners  Is  vested 
with  an  undefined  and  whimsical  dlscretiw 
in  the  matter  of  granting  or  refusing  a  per- 
mit It  is  not  necessary,  however,  to  invoke 
this  rule  In  aid  of  the  validity  of  the  ordi- 
nances here  assailed*  for  they  in  express 
terms  prescribe  and  limit  the  conditions  un- 
der which  a  permit  for  a  license  may  be  ap- 
plied for  and  granted. 

[6]  Neither  can  it  be  said  that  the  condi- 
tions to  be  complied  with  are  unreasonable 
or  unnecessary.  The  manifest  menace  of 
fire  and  panic  likely  to  result  to  school 
children  and  church  congregations  f^m  the 
close  proximity  of  klnetoecope  exhibitions  la 
a  valid  and  ctKnmendable  reason  for  the 
proviso  found  In  the  amended  ordinance  pro- 
hibiting such  exhibitions  within  200  feet  of 
a  church  or  school  unless  at  the  time  of 
the  passage  of  such  amended  ordinance  they 
were  housed  in  buildings  already  erected  or 
in  the  course  of  erection,  and  specially  de- 
signed far  that  pnritose;  and  the  requirement 
of  the  supplemental  ordinance  that  the  ap- 
plicant for  a  permit  to  engage  in  such  busi- 
ness shall  specify  by  street  and  number  the 
precise  premises  in  which  he  desires  to  lo- 
cate is  a  reasonable  and  necessary  expedlmt 
plainly  Intoided  and  devised  to  aid  In  an 
intelllgrat  and  effective  enforoement  o£  ttie 
ordinance. 

[7]  These  conditions  apply  equally  and  uni- 
formly to  all  persons  alike,  and  the  direction 
that  "no  other  restriction  of  such  places  as 
to  the  location  of  such  places  shall  be  con- 
sidered by  the  board  of  police  commission- 
ers •  •  •"  is  mandatory,  and  clearly 
contemplates  that  no  discretion  is  given  to 
withhold  a  permit  if  It  be  found  that  the 
location  or  building  selected  for  the  propos- 
ed enterprise  conforms  to  the  requirements 
of  the  ordinance.  In  other  words,  the  ordt 
nances  impose  upon  the  board  of  police  com- 
misslcmtts  the  plain  duty  of  granting  a  per- 
mit upon  ascertaining  that  the  conditlona  pre- 
cedent to  the  performance  of  such  duty  edst: 
and  tiie  refusal  of  a  pumlt  in  such  a  case 
would  be  an  abuse  of  power  rather  than  the 
ezerdse  of  a  discretion,  which  ooold  be 
reached  and  rwDaedled  by  mandamus.  Ez 
reL  Coffey  v.  Oblttendeii,  112  Wis.  575,  8S 
N.  W.  687;  Beed  v.  OoUlns.  5  Cal.  App.  40i 
80  Pac.  978;  2  Abbotts  Mnnldpal  Corp.  985, 

[1]  The  contentlen  of  ^intiff  that  the  m- 
dinance  violates  tlie  rule  of  law  wtAtit  pro- 
hibits the  delegation  of  I^slatlve  powers  la 
untenable.  As  heretofore  Indicated,  It  Is 
dear  that  the  ordinances  designate  aUttftbe 
condltlMis  under  wUch  a  permit  Cor  a  lleense 
may  be  Issued,  and  the  requiremnt  that  a 
license  ahall  Issue  only  after  a  permit  diere- 
fOr  has  been  granted  by  the  board  of  poUee 
commissioners  confers  no  po«w  iqiion  that 
board  to  determine  tlie  necessity  for  a  li- 
cense, or  legislate  as  to  the  terms  and  con* 
ditions  upon  which  It  may  be  Issoed  hf  tbm 
defendant  as  llcoise  ooUector.  The  x«a<i^ 
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ment  la  bnt  a  preliminary  step  In  the  pro- 
cedure prescribed  for  the  procurement  of  a 
license,  and  In  no  sense  can  it  t>e  said  to  be 
an  improper  delegation  of  power.  In  re  Guer- 
rero, 60  Cat  99,  10  Pac.  261;  In  re  Bicker- 
staff,  70  Cal.  30.  11  Pac.  303;  Ex  parte  Flske. 
72  Cal.  125,  13  Pac,  310;  In  re  Flaherty,  105 
Gal.  S64,  88  Pac.  981,  27  L.  R.  A.  520;  Coun- 
ty of  Los  Angeles  t.  Spencer,  126  Cal.  673, 
SO  Pac.  202.  77  Am.  St  Rep.  217;  Ex  parte 
Quong  Wo,  on  Habeas  Corpus,  118  Pac.  714. 

ni  It  may  be  true,  as  plaintiff  alleges  In 
his  petition,  that  the  premises  selected  by 
him  are  not  wtthln  200  feet  of  a  church  or 
school ;  but  the  determination  of  this  fact 
la  Tested  in  the  board  of  police  commission- 
ers, and  not  In  the  plaintiff;  and  if  it  be 
true,  as  alleged  in  the  answer  of  the  defoid- 
ant,  that  the  plaintiff  haa  ignored  the  pro- 
visions whl(A  require  a  permit  as  a  condi- 
tion precedent  to  the  issuance  of  a  license, 
the  defendant  cannot  by  mandamus  be  co- 
erced into  doing  that  which  his  plain  duty 
under  the  law  prohibits  him  from  doing.  The 
plaintiff,  before  he  will  be  accorded  any  re- 
lief, must  first  submit  to  the  Jurisdiction  of 
the  board  of  police  commissioners;  and  eTen 
then  will  not  be  beard  to  complain  except 
npon  a  showing  that  the  board  Ignored  his 
petition  entirely,  or  arbitrarily  refused  blm 
a  permit  in  the  face  of  the  nndlspnted  or  es- 
tablished foct  that  the  specified  reetrlctloDS 
did  not  apply  to  his  case. 

The  Judgment  is  reversed,  and  the  lower 
court  directed  to  overrule  the  plaintiff's  de- 
murrer to  the  answer  of  the  defendant,  and 
then  proceed  to  a  trial  and  determination 
of  the  IsaneB  raised  the  pleadings  In  the 
case. 

We  eoneor:  HALU      KERRIQAN,  J. 


WILSON  et  aL  v.  FIRST  NAT.  BANK  OF 

LONG  BEACH.    (Civ.  1,047.) 
(District  Court  of  Appeal,  Second  District, 
California.   Nov.  7.  1011.) 

1.  Municipal  COBPOSATions  (f  858*)— IH- 

PBOVBUBNT  CONTBAOTS— ASSXGITlfEZIV— 

BILITT  or  ASSIONEB. 

That  a  manicipal  contractor  assigned  hla 
contract  to  defendant  bank,  upon  its  agree- 
ment to  collect  the  money  to  become  due 
thereoiit  to  pay  the  materialmen  and  subcon- 
tractor* from  the  proceeds,  and  to  apply  the 
balance  to  the  contractor's  debt  to  the  bank, 
requires  the  bank  to  satisfy  claims  of  material- 
men and  subcontractors  before  applying  any  of 
the  proceeds  to  its  own  claim. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Omt.  IMg.  I  886;  Dec.  Dig.  | 
868.*] 

2.  MumoiPAL  CoBFOBATions  (i  37d*)— Hu- 
HiotPAL  ConsnucTioN  Contracts— Aonoic 
Against  Asbionbb— Plbading. 

A  complaint,  stating  that  a  municipal  con- 
tractor assigned  a  contract  to  defendant  bank* 
on  its  agreement  to  pay  materialmen  and  sub- 
contractors from  the  proceedb,  and  to  apply 


the  balance  to  the  contractor's  debt  to  the 
bank,  that  plaintiffs,  as  subcontractors,  refused 
to  proceed  until  assured  by  defendant  that  it 
would  pay  over  to  plaintiffs  moneys  falling  due 
under  the  contract,  etc,  which  defendant  did, 
whereupon  plaintiffs  performed  their  work 
should  be  constnied  to  charge  the  defendant 
as  assigiiee,  and  not  as  guarantor. 

[Ed.  Note.— For  other  eaaes,  see  Hnnldpal 
Corporations,  Dec.  IHg.  |  876i*] 

3.  Pleading  d  406*)— UNOKBTAnnr— Waiv- 
■B  or  Objection. 

An  objection  to  a  complaint  for  uncertain- 
ty ia  waived  by  fdlure  to  demur  on  that, 
ground. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  180S-18S9;  DecTDlg.  |  m*li 

Appeal  from  Saperior  Court,  Loa  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  Earl  A.  WUson  and  others,  part* 
ners  as  the  Electric  Supply  &  Fixture  Com- 
pany, against  the  First  National  Bank  of 
Long  Beach.  Judgment  for  defendant,  and 
plaintiffs  appeal.   Reversed.  • 

Denlo  & '  Hart,  for  appellants.  John  £. 
Daly,  for  respondent 

JAMES,  J.  [1]  A  general  demurrer  to  an 
amended  complaint,  filed  by  plaintiffs,  was 
sustained,  and  leave  to  further  am^id  was 
denied.  Thereupon  Judgment  was  rendered 
for  defendant,  from  which  plaintiffs  appeal. 
In  this  amended  complaint  it  was  alleged 
that  one  E.  L.  Plantico,  on  August  1,  1006, 
entered  into  a  contract  with  certain  proper- 
ty owners  of  the  city  of  Long  Beach,  where- 
in it  was  agreed  that  Plantico  was  to  con- 
struct certain  bulkheads  and  sidewalks  and 
erect  electrical  street  lamps  along  a  boule- 
vard in  front  of  the  property  of  the  other  con- 
tracting parties;  that  Plantico  then  engaged 
plaintiffs,  as  subcontractors,  to  do  certain  of 
the  electrical  work,  and  that,  before  plain- 
tiffs entered  upon  the  doing  of  this  work, 
Plantico  assigned  the  main  -Contract,  which 
be  had  made  with  the  property  owners,  to 
the  defendant  bank.  Plaintiffs  then  allege, 
on  information  and  belief,  that  the  as- 
signment so  made  by  Plantico  to  the  bank 
was  "upon  the  consideration  and  understand- 
ing that  said  defendant  corporation  would 
hold  said  contract  and  collect  the  moneys  to 
become  due  thereunder  from  the  respective 
property  owners  as  the  same  became  due 
under  the  terms  of  said  contract,  and  pay 
materialmen  and  subcontractors  from  the  pro- 
ceeds thereof,  and  apply  the  balance.  If 
any,  to  certain  obligations  owed  by  said  E. 
h.  Plantico  to  said  defendant  bank."  This 
allegation  follows :  "That  thereafter,  and 
before  commencing  work  under  their  saUl 
contract  with  said  E.  L.  Plantico,  these 
plaintiffs  went  to  said  defendant  corpora- 
tion, and  refused  to  proceed  with  said  work, 
except  upon  the  condition  that  said  defend- 
ant corporation  collected  the  moneys  to  be- 
come due  under  the  terms  of  said  contract, 
and  would  pay  over  to  these  plalntUFs  the 
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monera  to  become  due  to  tbem  upon  tbe  com- 
pletion of  said  contract  by  them,  made  with 
said  E.  U  Plantico,  as  aforesaid,  and  were 
assured  by  said  defendant  corporation  that 
it  would  do  the  same;  that  upon  such  assar- 
ance  plaintiffs  thereup<m  commenced  work 
under  their  said  contract,  made  with  said 
E.  L.  Plantico,  as  aforesaid,  and  completed 
the  same  according  to  its  terms."  There  was 
the  further  allegation  that  tbe  amount  which 
had  become  due  to  plaintiffs  under  their 
contract  was  the  sum  of  $2,466.84,  and  that 
of  this  amount  (1,240,  and  do  more,  had  been 
received  by  way  of  credit  from  defendant 
bank,  and  that  tbe  defendant  had  refused  to 
make  further  payments  therew.  It  was  also 
alleged  on  information  and  belief  that  the 
defendant  bank  had  collected  on  account  of 
money  due  under  the  contract  assigned  to 
defendant  by  Plantico  more  than  enough 
money  to  pay  all  claims  of  subcontractors 
aud  materialmen.  Under  the  alleged  terms 
of  the  assignment  made  by  Plantico  to  the 
bank,  the  latter  became  charged  with  the 
responsibility  of  satls^ing  the  claims  of  the 
materialmen  and  subcontractors  before  ap- 
plying any  of  the  proceeds  received  npon  that 
contract  to  its  own  account 

[2]  As  we  Ttew  the  amended  complaint, 
sufflciait  facts  are  stated  to  constitute  a 
cause  of  action,  alttaougb  there  appears  to 
be  some  uncertainty  as  to  whether  plaintiffs 
iutmided  to  rely  upon  the  assurance  of  the 
bank  that  It  would  see  them  paid,  as  a  dis- 
tinct and  original  contract  on  the  part  of 
the  bank,  or  upon  the  agreement  of  tbe 
bank,  which  formed  a  part  of  the  considera- 
tioD  for  the  assignment  made  by  Plantico, 
that  moneys  collected  upon  the  main  con- 
tract should  be  first  applied  in  extinguish- 
ment of  the  claima  of  the  materialmen  and 
subcontractors.  We  think,  however,  that  the 
pleading  is  reasonably  suaoeptlble  ot  the  con- 
stmctlon  that  plaintiffs  did  not  Intend  to 
allege  a  separate  contract  on  the  part  the 
bank,  made  with  them  by  wa7  of  guaranty, 
but  that,  all  of  the  allegatlona  considered, 
the  pleading  should  be  construed  as  Intend- 
ing to  eet  forth  only  the  cause  ot  actios  bae* 
ed  npon  the  UaUli^  of  the  bank  under  the 
assignment  of  Plantico,  which  was  made  In 
part  for  the  benefit  of  these  plaintUCa.  Con- 
strued In  that  way,  no  oth»  effect  need  be 
given  to  the  auctions,  referring  to  the  as* 
snrance  given  by  the  bank  to  plaintiffs,  that 
it  would  see  them  paid,  Oian  to  treat  that 
allegation  as  meaning  only  that  the  defend- 
ant assured  plaintiffs  that  it  would  comply 
,  with  the  terms  of  its  agreement  with  Plan- 
tico to  first  pay  out  of  moneys  collected  on 
the  contract  assigned  to  it  the  demands  of 
title  materialmen  and  subcontractors. 

[8]  A  dunurrer  for  uncertainty  might  prop- 
er^ have  beo)  ui^ed  against  the  complain^ 
but  no  such  ground  of  dcmnrrw  was  made 


by  the  defoidant,  and  that  objection  must 
therefore  be  deemed  to  have  been  waived. 
We  think  that  the  demurrer  should  have 
been  overruled. 
Tbe  Judgment  is  reversed. 

We  concur:    ALLEN,  p.  J.;  SHAW,  J. 


RIDBB  MORGAN. 
(Supreme  Court  of  OUshoma.   Nov.  16,  1910. 
Beheaiing  Denied  Dec  10,  1911.) 

fffyRabtu      the  Oovrt.) 
L  OOHTBAOTS  (S  170*)— OONBTBUCnON— Fuc* 

TiOAL  ConsTsucnoN  BT  Pasties. 

Where  the  meaning  of  the  terms  used  in 
a  written  contract  Is  not  clear,  tbe  snbsequent 
acts  of  tbe  parties  showing  the  constructioo 
they  have  put  upon  the  agreement  thesuelves 
are  to  be  looked  to  by  the  court. 

[Ed.  Note^FOr  other  cases,  see  Oontracts. 
Cent.  Dig.  I  708;  Dec.  Dig.  f  170.*] 

2.  CoNTEACTs  (I  176*)— CoNSTBUonow— Ques- 
tion OF  Law  or  Fact. 

The  determination  of  the  meaning  of  • 
written  contract  ia  ordinarily  a  question  of 
law  for  the  court,  and  not  one  of  fact  for  a 
Jnry,  but,  where  the  conatraction  depends  ap- 
on  extrinsic  facts  as  to  which  there  is  a  dis- 

EDte,  ItB  construction  is  a  mixed  question  of 
iw  and  fact,  and  is  for  tbe  Jury  under  prop- 
er Instmctions  from  the  court. 

[Ed.  Note. — For  other  cases,  see  Contract?. 
Cent.  Dig.  SI  787-770,  917,  958,  979,  1041. 
1007:  Dea  Dig.  I  176;*  Trial,  CenL  Dig.  { 
826.] 

(Additional  Bpilabt  by  BUtorial  8tof.) 

8.  BviDKircB  (I  4B0*)— Pasoi.  EvimNCB  Ar- 
racnno  Wbitxhgs— Adhissibiutt. 

A  written  agreement  reciting  that  idain- 
tiff  pays  tbe  defendant  a  certain  sum  and 
agrees  to  pay  a  further  sum  when  B.  and  L.. 
by  his  guardian  or  otherwise,  are  placed  in 
possession  of  their  aliotments  of  land  In  Chick- 
asaw Nation,  Ind.  T.,  and  that  the  defendant 
agrees  to  represent  S.  and  L.,  or  the  goard- 
ian  of  L.,  in  the  matter  of  placing  them  in 
possession  of  their  allotments,  and  in  se- 
curing lawfal  leases  from  the  guardian  and 
having  them  approved  by  tbe  united  States 
court,  is  so  ambiguoos  as  to  authorise  tbe  ad- 
mission of  evidence  that  plaintiff  insisted  that 
by  the  terms  of  the  contract  defendant  was  to 
secure  him  a  lease  on  the  allotments  of  S.  as 
well  as  on  the  aUotment  of  L.,  and  that  de- 
fendant so  understood  the  contract  and  took 
some  steps  toward  carrying  his  understanding 
into  effect  tqr  mterlng  Into  a  compromise  with 
a  certain  pwtr  with  a  view  to  procuring  a 
lease  on  the  aliotments  for  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Bvidence, 
Dec  Dig.  I  450.*] 

Tomer,  dissenting. 

Error  from  District  Court,  Meiehell  Ooon- 
ty;  D.  A.  Blduudeni,  Judge 

Action  by  B.  A.  llorgan  agitnat  O.  SL  Rid- 
er. Jndgmoit  for  plaintiff,  and  defoidant 
brings  error.  Affirmed. 

J.  O.  MInter  and  Isaac  O.  Lewis,  for  idaln- 
tiff  In  error.  J.  W.  Barreld  and  Cbas.  A. 
Coakley,  for  drfteidant  in  error. 
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KANBt  J*  Thl>  was  an  action  commmced 
by  tbe  defendant  In  error,  plaintiff  below,  to 
recover  from  tbe  plaintiff  In  ^or,  derfend- 
ant  below,  the  sum  of  $260.  The  petition 
alleged.  In  substance,  that  said  plaintiff  and 
defendant  entered  Into  a  certain  written  con- 
tract whereby  the  defendant  undertook  and 
agreed  to  secure  to  the  plaintiff  a  valid  lease 
contract  for  fire  years  on  the  allotmoits  of 
land  belonging  to  or  owned  by  Sallle  Sealy 
and  J<Miab  Lewis,  for  which  undertaking  by 
said  defendant  said  plaintiff  agreed  to  pay 
said  defendant  the  sum  of  $000.  Said  defend- 
ant did  obtain  a  lease  contract  on  the  allot- 
ment of  Joslah  Lewis'  land,  and  plaintiff  paid 
said  defendant  $290,  and  also  executed  to 
aald  defendant  his  promissory  note  for  the 
sum  of  $250,  payable  on  the  8th  day  of  Octo- 
ber, 1906,  upon  the  condition  that  said  de- 
fendant was  to  proceed  to  secure  to  said 
plaintiff  a  valid  lease  on  the  allotment  owned 
by  Sallle  Sealy;  that  said  defendant  wholly 
failed  and  refused  to  secure  for  said  plain- 
tiff a  valid  lease  on  aald  allotment  of  Sallle 
Sealy;  that  said  defendant  before  maturity 
for  a  valuable  consideration  sold  said  note 
for  $260  to  the  First  National  Bank  of  Ma- 
dill,  Ind.  T.,  and  said  bank  being  an  innocent 
purchaser  said  plaintiff  was  required  to  pay 
said  note,  which  he  did.  That  by  reason  of 
said  defendant  falling  to  procure  the  said 
lease  of  aald  land  owned  by  said  SalUe 
Sealy,  the  conaldwation  of  said  note  wholly 
failed,  wherefore  said  plaintiff  prayed  Judg- 
ment for  $2C0  and  Interest  The  answer  ad* 
mitted  the  execution  of  said  note  and  a 
written  Instmment,  and  alleged  that  the 
terms  of  said  written  tustrument  said  de- 
fendant undertook  and  agreed  to  secure  to 
the  plaintiff  a  valid  lease  contract  for  five 
yean  on  the  aUotmoit  of  Joslah  Lewis,  but 
that  he  did  not  agree  to  secure  a  lease  on 
the  allotment  of  Sallle  Sealy.  Upon  tiie 
issues  thus  Joined  the  cause  was  tried  to  a 
Jury,  irblch  Tstomed  a  verdict  in  favor  of 
tiie  idalntlff,  upon  which  Judgment  was  duly 
csitered.  To  reverse  this  Judgment,  tUs  pto- 
ceedlng  In  error  was  commenced. 

M  The  contract  over  which  the  contro- 
versy arose  reads  as  fbllows:  "HadlU,  L  T., 
Decanlw  19,  1901  This  memorandum  of 
agreement  entered  into  by  and  betweoi  B.  A. 
Morgan  and  O.  IL  Blder,  wltnesseth:  That 
said  Mmgan  pays  the  said  Rldw  on  this  dat^ 
December  19,  1904,  one  hundred  dollars, 
and  agrees  to  pay  him  $1D0.00  more  when 
Sallle  Sealy  and  Joslah  Lewls^  by  Us  guard- 
ian or  otherwise,  Is  placed  In  possssslon  of 
their  allotmaats  of  land  In  the  Chickasaw 
Nati(»,  I.  T.,  uad  to  give  die  said  Rider  a 
note  at  said  time  said  $100  Is  paid  for  $2S0 
mQVB,  due  November  ]«  1906;  and  that  said 
Bider  in  consideration  of  said  sums  of  nKmey 
agrees  to  r^resent  said  Sallle  Sealy  and 
Joslah  Lewis,  or  the  guardian  of  said  Joslali, 
In  the  matter  of  placing  them  in  possession 
of  their  allotments,  and  ta  seearlng  lawful 
loasas  Crom  aald  guardian  and  having  same 


approved  by  the  United  States  court  for  the 
Southern  District  of  Indian  Territory.  Wit- 
ness our  hands  this  December  10,  1904. 
[Signed]  Geo.  EL  Rider,  E.  A.  Morgan."  The 
plaintiff  Introduced  this  contract  In  evidence 
and  further  testified  that  he  was  put  In  pos- 
session of  the  allotment  of  Joslah  Lewis, 
mentioned  therein,  but  that  fae  had  never 
had  executed  to  him  a  lease  of  the  SalUe 
Sealy  land.  The  plaintiff  then  testified,  over 
the  objection  and  exceptions  of  the  d^end- 
ant,  that  subsequent  to  the  execution  of  ssld 
contract,  to  wit,  at  the  ttme  of  the  execution 
of  the  promissory  note  for  $230  herein  in- 
volved, he  insisted  that  1^  the  terms  of  said 
contract  the  defendant  was  to  secure  him  a 
lease  on  tlie  allotmoit  of  Sallle  Sealy,  as 
well  ss  on  the  allotmeut  of  Joslah  Lewis, 
and  that  said  defendant  so  understood  said 
contract  and  took  some  ateps  toward  carry- 
ing this  understanding  into  effect  by  enter- 
ing into  a  compromise  with  one  Holmes  Wil- 
lis who  ineviously  had  lease  contracts  on 
both  allotments,  with  a  view  to  procuring 
leases  thoreon  for  the  plaintiff.  It  was  upon 
the  Introdnctton  of  this  evidence  that  the 
main  question  argued  by  counsel  tn  their 
briefs  arose.  To  the  introduction  of  this  evi- 
dence the  defendant  objected,  for  the  reason, 
"that  the  basis  of  this  action  Is  a  written 
contract,  as  erldeaced  by  the  plaintiff's  com- 
plaint herein;  that  the  cause  of  action  al- 
leged by  plaintiff  In  said  complaint  Is  one 
growing  out  of  the  breach,  by  defendant,  of 
the  terms  of  said  alleged  written  contract; 
that  the  plaintiff  has  introduced  In  evidence 
a  written  contract  covering  the  same  subject- 
matter  as  the  purported  oral  contract  which 
he  now  se^s  to  establish ;  and  that  because 
the  contract  sued  upon  in  this  action  is 
alleged  by  plaintiff  to  have  been  a  written 
contract  that  the  defendant  Is  takw  by  sur- 
prise by  the  offering  of  evidence  to  prove  an 
oral  contract*' 

We  do  not  believe  It  was  error  to  let  this 
evidence  go  to  the  Jury.  Section  1109,  Com- 
piled Laws  of  Oklahoma  1009,  provides  that» 
"If  the  terms  of  a  promise  are  in  any  respect 
ambtguotts  or  uncertain,  it  must  be  Inter- 
preted in  the  sense  in  whidi  the  promisor 
believed,  at  the  time  of  making  It  that  the 
promiaee  understood  It"  It  cannot  be  said 
that  tiie  contract  Introduced  In  eviden<»  Is 
entirely  free  from  ambiguity.  The  name  of 
Sallle  Sealy  figures  In  it  as  conspicuously  as 
that  of  Joslah  Lewis  and  practically  In  the 
same  senae.  We  know  of  no  valid  reason 
why  the  appearance  of  her  name  and  the 
reference-  to  her  allotment  in  the  contract 
may  not  be  explained  by  oral  evidence,  the 
■language  of  the  contract  leaving  this  matter 
uncertain.  To  our  mind  the  whtde  nmtract 
Is  so  vague  and  uncertain  that  It  would  re- 
tpiin  some  oral  evidoice  to  make  entlnOy 
clear  that  by  Its  terms  defendant  agreed  to 
perform  for  the  plaintiff  the  services  he  un- 
derstands constitute  conqilete  performance; 
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[1]  It  la  a  well-aettled  rule  that  where  the 
meaning  of  the  terms  used  in  a  written  con- 
tract are  not  clear,  the  subsequent  acts  of 
the  parties,  showing  the  construction  they 
have  put  upon  the  agreement  tbemselves,  are 
to  be  looked  to  by  the  court  9  Cyc  588, 
and  cases  cited.  We  think  the  evidence  ob- 
jected to  was  competent  for  the  purpose  of 
showing  the  constractlon  the  parties  th^- 
selves  put  upon  their  agreement. 

[21  It  Is  true  that  the  determination  of  the 
meaning  of  a  written  contract  Is  ordinarily 
a  question  of  law  for  the  court  and  not  one 
of  fact  for  a  jury,  but  where  the  construction 
depends  upon  extrinsic  facta  as  to  which 
there  Is  a  dispute,  its  construction  is  a  mixed 
question  of  law  and  fact,  and  Is  for  the  Jury 
under  proper  Instructions  from  the  court. 
0  Oyc.  591. 

As  the  contract  was  ambiguous,  and  the 
evidence  as  to  whether  the  defendant  was  to 
procure  a  lease  to  the  Sallle  Sealy  allotmeut 
conflicting,  the  question  was  properly  sub- 
mitted to  the  Jury,  and,  as  there  was  erl- 
dence  reasonably  tending  to  support  their 
verdict,  it  will  not  be  disturbed.  The  Judg- 
•ment  of  the  court  below  is  affirmed. 

DUNN,  C  J.,  and  WILLIAMS  and  HAtBS, 
3J^  concur.   a?nRNSB,  J.,  dlssmta 


KAYO  et  at  v.  MILLS  et  aL 
(Supreme  Cteurt  of  Oklahoma.   Dec.  12^  191L) 

(ayttabat  »v  Ma  Court.) 
Appeal  axt>  Ebbob  (|  773*)  —  Dismissal — 
Failubb  to  File  Bbievs. 

Where  plaintiff  In  error  fails  to  comply 
with  the  rules  of  this  court,  requSring  him  to 
serve  a  brief  oo  counsel  for  defeadant  in  er- 
ror wittiin  40  days  after  filing  bis  petition  in 
error,  and  at  the  same  time  to  file  15  copies 
of  his  brief  with  the  clerk  of  this  court,  hU 
case,  on  being  reached  for  submisston,  will  be 
dismissed  (Davis  v.  Elliott,  26  Okl.  483,  lOft 
Pac  838). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  {  8108 ;  Dea  Dig.  |  77S.*] 

Commissioners'  Opinion,  Division  No.  L 
Brror  bom  District  Gonrt  Segnorab  County ; 
John  H.  ntchford,  Judge. 

Action  by  James  M.  Mayo  and  Jolin  R. 
Msyfleld.  of  the  firm  of  Mayo  &  Hayfleld, 
^Inst  Thomas  Mills  and  Ijacy  MUls.  Judg- 
ment for  defendants,  and  plalnUtTs  bring 
error.  Dismissed. 

Robert  B.  Jackson,  for  plalntHts  in  error. 
W.  B.  Browne,  for  defradants  In  error. 

ROBERTSON,  O.  The  ipetltlon- In  error 
and  case-made  In  this  appeal  were  filed  in 
this  court  on  January  11,  1910.  No  brief, 
as  required  by  rule  7  (05  Pac  vl)  of  this 
court  has  been  filed,  and  no  excuse  has  been 
offered  for  the  failure  to  so  file,  and  by 
authority  of  DaWs  v.  Elliott,  25  Okl.  433, 


106  Pac  838,  the  plaintiffs  In  error  have 
waived  their  right  to  have  the  appeal  beard 
in  this  court  and  the  same  is  bereby  dis- 
missed. 

FEB  OUBIAM.  Adopted  In  whoto. 


AELEN  V.  KENTON. 
(Supreme  Court  of  Oklahoma,  Dee.  US,  lOlL) 

(BvOaJnu  &r  ih»  Covrt.) 

L  Appeal  Airn  Ebbob  (|  1001^— Bbvxev  — 
SiTFnciEiroT  or  EvioEncE. 

Where  a  question  of  fact  Is  submitted  to 
a  Jury  upon  issuea  Joined  by  the  pleadings,  and 
there  is  evidence  reaaonably  tending  to  sup- 
port the  verdlet.  It  will  not  be  ^tarbed  on 
appeal. 

[Ed.  Notew— For  other  eases,  see  Appeal  and 
En'or.^  Cent  Dig.  H  8922,  S92S;  Dec  Dig.  f 

2.  Pbincifal  and  Aqent  (S  124*)— AtrmoBi- 

TT  or  AOBnT—QUESTlOn  POB  JnsT. 

The  apparent  authority  of  an  agent  Is  to 
be  gathered  from  all  the  facts  and  circum- 
stances in  evidence,  and  is  a  question  of  fact 
for  tbe  Jary. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Agent,  Cent.  Dig.  |  724;  Dec  Dig.  |  124.*J 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  Grant  Conn^  Court;  H.  H. 
Rogers,  Judge. 

Action  by  Emma  C.  Allen  against  Blon  F, 
Keuyon.  Judgment  for  defendant^  and  plains 
tiff  brings  error.  Afilrmed- 

J.  B.  Drennan,  for  plaintiff  In  emur.  F.  Q, 
Walllnft  for  defendant  In  error. 

ROBERTSON,  a  This  actbm  wu  orlg^ 
Inally  begun  In  the  Justice  court  ot  Orant 
county,  on  September  12,  1008,  by  Eknma  O. 
Allen,  to  recover  $26.76^  alleged  to  be  due  ae 
a  balance  on  a  promissory  note,  together  with 
a  f  16  attorney's  fee  and  InteresL  Judgment 
was  rendered  in  the  Justice  court  In  favor 
of  the  plaintiff,  but  on  appeal  to  the  county 
court  tbe  defendant  obtained  a  verdict- 
It  appears  from  the  record,  without  dis- 
pute, that  on  June  6,  1903,  Koiyon  made  a 
note,  payable  to  plaintiff,  in  the  sum  of  $95, 
and  delivered  the  same  to  ber  agent.  The 
transaction  was  between  Kenyon  and  plain- 
tiff's father,  who  was  duly  authorized  by 
tbe  plaintiff  to  represent  her  In  tbe  deal. 
Several  partial  payments  were  made  there- 
after on  said  note  by  Kenyon,  all  of  which 
were  made  to  plaintiff's  father  or  brother, 
except  one  of  $16,  which  was  imid  to  her 
attorney.  Throughout  the  entire  transac- 
tion she  was  represented  by  an  ag«at,  either 
her  father,  brother,  or  an  attorney,  and  at 
no  time  were  there  any  transactionB  between 
plaintiff  and  defendant  The  agency  of  tbe 
various  parties  was  admitted  by  plaintifl  In 
ber  testimony  and  was  at  no  time  denied  by 
her,  except  as  to  the  two  last  paymnti. 
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Tbe  defense  ot  payment  was  Interposed  by 
Kmyon,  altbongh  no  written  pleadings  were 
filed  by  him  In  eltber  the  Justice  or  tbe  coun- 
ty court  Trial  was  bad  to  a  Jury  In  tbe 
county  court,  and  Instructions  to  tbe  Jury 
and  argnmeit  of  counsel  were  waived. 

[I]  It  plainly  appears  from  the  evidence 
that  full  payment  of  tbe  note  sued  on  bad 
been  made  by  the  defendant,  the  only  ques- 
tion being  that  tbe  payments  had  been  made 
to  plalntUTs  agents,  instead  of  to  plaintiff, 
and  she,  at  tbe  time  of  tbe  trial  for  tbe  first 
time  denied  the  authority  of  her  father  or 
brother  to  accept  payment  for  her,  although 
she  admitted  their  agency  in  tbe  matter  of 
several  partial  payments  theretofore  made, 
and  also  tbe  agency  of  tbe  father  in  taking 
the  note  in  tbe  first  Instance.  The  issues, 
on  account  of  lack  of  pleading  by  tbe  defend- 
ant and  Ins  tractions  by  tbe  court,  were 
not  well  defined,  and  the  Jury  In  returning 
Its  verdict  tor  the  defendant  found  that  tbe 
father  and  tbe  brother  in  accepting  tbe  pay- 
ments on  tbe  note  as  made  by  tbe  defend- 
ant, acted  as  agent  for  the  plaintiff,  and  that 
she  had  ratified  their  said  acts,  and  that 
full  payment  had  been  made  of  tbe  note 
sued  on.  Tbe  case,  therefore,  presents  simply 
two  controverted  questions  of  tact,  1.  e.,  pay- 
ment and  agency.  Tbe  authority  of  the 
agent  is  to  be  gathered  from  the  tacts  and 
circumstances  In  evldosce,  end  Is  a  question 
ot  fact  for  tbe  jury.  Minneapolis  Threshing 
Slachlne  Company  v.  Humphrey,  27  Okl,  094, 
117  Fac.  203 ;  Port  Huron  Eng.  ft  Thresher 
Go.  T.  Ball,  lis  Pac.  893. 

[1]  The  Jury  could  not  bave  decided  tbe 
case  any  other  way  than  that  registered  by 
tb^r  verdict,  and  the  rule  is  well  settled  in 
thla  state  tlut  where  an  Issue  of  tact  has 
been  properly  sabmitted  to  tbe  Jury,  tbe  ver- 
dict will  not  be  disturbed  it  the  evidence 
reasonably  tends  to  support  tbe  finding.  Ben- 
nett V.  Goodman,  28  Okl.  776,  lie  Pac.  180. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  county  court  of  Grant  county 
should  therefore  be  affirmed. 

PBK  CDBIAM.   Adopted  in  whole. 


ATCHISON.  T.  ft  S.  F.  BT.  GO.  T.  STATE 
et  al. 

(Supreme  Conrt  of  Oklahoma.    Dec.  6,  1911.) 

(Byllttiu$  ly  the  Court) 

1.  CouBTS  (I  2¥)^*  New,  vol.  S,  Key  No.  Se- 
ries)—JuaiSDicnoN  OF  SUFBEUE  COUBT^ 
COHTEMPT  or  OOBPOBATtOM  COinCISSIOM. 

Section  3  of  an  act  of  the  Lesislatnre,  ap- 
proved May  29,  11)08,  entitled,  "An  act  provid- 
ing for  tbe  panlahment  of  any  corporation,  per- 
son or  firm  for  contempt  for  Tiolation  of  any 
order  or  requirement  of  the  Corporation  Com- 
misdon"  (Seis.  Uiwa  1907-^.  p.  228),  allows 
an  appeal  to  tbe  Supreme  Court  by  any  per- 
son, firm,  m  corp<ttation  adjudged  guilty  of  cm- 


tempt  by  the  Corporation  Gommlssfoii  for  the 
violation  ot  Ibi  orders. 

2.  CouBTS  (I  240%.*  New,  vol.  8;  Key  No. 
Series)  —  jubisdiction  —  Supbeue  Coubt— 

APFEAL  rSOM  OOKPOBATION  COHMISSION. 

Said  statute  was  not  repealed  by  act  of  tbe 
Lecialatare,  entitled,  "Ajx  act  creating  a  Crimi- 
nal Court  of  Appeals  and  defining  the  Jarisdic- 
tion  of  said  coure*  (Sess.  Laws  1907-OS.  p.  201), 
nor  by  act  of  March  2,  1900,  entitled.  "An  act 
perpetuating  the  Court  of  Crioiinal  Appeals," 
etc  (Seas.  Laws  1900,  p.  170). 

Appeal  from  the  State  Gorporatlon  Com- 
mission. 

Proceedings  by  the  State  and  J.  F.  Mc- 
Faddra  against  tbe  Atchison,  Topedca  ft  Santa 
V6  Railway  Company.  From  an  order  of  the 
Corporation  Commission  adjudging  the  rail- 
way guilty  of  contempt,  it  appeals.  Juris- 
diction of  tbe  Supreme  Conrt  determined. 

Getting  ham  ft  Bledsoe,  tor  appellant. 
Cbas.  West,  Atty.  Gen.,  Chas.  L.  Moore,  Asst. 
Atty.  Gen.  (O.  J.  Davtfiport,  of  counsel),  for 

appellees. 

HAYES,  J.  This  is  an  appeal  from  an 
order  of  the  Corporation  Commission  adjudg- 
ing appellant  guilty  of  contempt,  and  fining 
it  tor  violation  of  one  of  tbe  orders  ot  the 
commission.  In  considering  the  questions 
raised  on  the  merits  ot  tbe  appeal,  the  ques- 
tion of  this  court's  Jurisdiction  suggested 
Itself  to  the  court;  and,  by  requ^t  ot  the 
court,  counsel  tor  both  parties  have  filed 
briefs  herein  upon  the  question  of  Jurisdic- 
tion. Counsel  tor  both  appellant  and  appel- 
lees agree  In  the  view  that  the  court  has 
power  to  hear  and  consider  this  cause,  and. 
after  coDslderation  of  their  briefs,  we  have 
reached  a  like  conclusion ;  but,  since  the 
question  baa  been  suggested  and  deemed  by 
the  court  ot  sufficient  Importance  to  confllder 
It  separately,  before  considering  the  case 
upon  Its  merits,  we  bave  decided  to  express 
our  decision  in  writing  tor  future  guidance. 

The  ground  upon  which  doubt  as  to  the 
Jurisdiction  of  this  court  first  arose  was 
that  this  Is  a  criminal  proceeding,  and  that 
the  act  perpetuating  the  Criminal  Court  of 
Appeals  and  conferring  Jurisdiction  upon  it 
in  certain  causes  repealed  the  statute  au- 
thorizing appeals  from  orders  of  the  Cor- 
poration Commission  fining  persons  or  cor- 
porations tor  contempt  for  the  violation  of 
any  of  the  orders  ot  the  commission.  There 
cannot  be  any  doubt  that  section  3  of  the 
act  ot  the  first  Legislature,  approved  May  29, 
1906,  entitled.  "An  act  providing  for  the 
punishment  ot  any  corporation,  person  or 
firm  for  contempt  for  tbe  violation  ot  any 
order  or  requirement  of  the  Corporation 
Commission  of  this  state,"  etc.  (Sess.  Laws 
1907-08,  p.  228),  allows  an  appeal  from  Judg- 
ments of  the  commission  adjudging  any  per- 
son or  corporation  guilty  of  contempt  for 
violation  ot  Its  orders,  and  confers  upon  this 
conrt  Jurisdiction  to  hear  and  determine 
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same.  It  has  been  anggested  that  such  right 
and  jarlsdlctlon  existed  without  said  act  and 
were  conferred  by  that  part  of  section  2, 
art.  7,  Const,  reading  as  follows:  "The  ap- 
i;>ellate  Jurisdiction  of  the  Supreme  Court 
shall  be  coextensive  with  the  state,  and  shall 
extend  to  all  civil  cases  at  law  and  in  equity, 
and  to  all  criminal  cases  until  a  Criminal 
Court  of  Appeals,  with  extrusive  appellate 
jurisdiction  in  criminal  cases,  shall  be  es- 
tablished by  law." 

It  has  been  suggested  that  by  this  provi- 
sion of  the  Constitution  appellate  Jurisdic- 
tion is  conferred  upon  the  Supreme  Court, 
and  the  right  of  appeal  thereto  Is  granted  to 
litigants  in  all  cases,  civil  or  criminal,  until 
exclusive  appellate  Jurisdiction  in  criminal 
cases  is  vested  in  a  Court  of  Criminal  Ap- 
peals, established  by  law.  For  the  purposes 
of  this  case,  It  is  unnecessary,  as  it  will  ap- 
pear later,  to  determine  whether  a  proceed- 
ing before  the  Corporation  Commission 
against  a  person  to  punish  a  person  for  vio- 
lation of  an  order  of  the  commission  Is  a 
criminal  action,  for.  If  we  assume  It  to  be 
such,  we  do  not  think  that  the  foregoing  pro- 
vision of  the  Constitution  conferred  Juris- 
diction upon  this  court  to  entertain  an  ap- 
peal from  a  Judgment  rendered  by  the  com- 
mission in  such  an  action.  This  constitu- 
tional provision  constitutes  a  part  of  the 
chapter  of  the  Constitution  establishing  the 
Judicial  department  and  defining  the  Juris- 
diction of  the  v&rlous  court  constituting  that 
department.  The  character  of  cases  therein 
contemplated  are  those  that  arise  and  are 
determined  by  the  Inferior  courts  of  the 
state,  created  and  organized  by  virtue  of  the 
Constitution,  or  by  law  enacted  in  pursuance 
thereof.  While  the  Corporation  Commission 
may  and  does  possess  some  powers  Judicial 
in  character.  It  Is  primarily  a  commission  of 
legislative  and  admlnlstratlTe  powers,  and 
is  not  a  part  of  the  Judicial  department  ot 
the  government 

Another  section  of  the  Constitution  Is  de- 
voted to  providing  for  appeals  from  certain 
orders  of  the  Corporation  Commission  and 
regulating  the  procedure  thereof.  Section 
20,  art  9,  Coost  This  section,  among  other 
things,  provides  that  from  any  action  of  the 
commission  prescribing  rates,  charges,  or 
classifications  of  traffic  or  affecting  the  train 
schedule  of  any  transportation  company  or 
requiring  additional  facilities,  convenience, 
or  public  service  of  any  transportation  or 
transmission  company,  or  refusing  to  ap- 
prove a  suspending  bond,  or  requiring  addi- 
tional security  thereon,  an  appeal  may  be 
taken  by  the  persons  therein  designated  to 
this  court  and  that  such  appeal  shall  be  tak- 
en unless  otherwise  provided  by  law  in  the 
same  maimer  in  which  appeals  may  be  taken 
from  the  district  courts.  Applying  the  famil- 
iar principle,  ex  presaio  nnius  excluslo  alte- 
rlus,  appeals  from  orders  of  the  commission 
adjad^ng  persons  guilty  of  contempt  not  be- 
ing Included  among  the  cases  in  which  ap- 


peals are  specifically  authorized,  the  right 
to  appeal  therein  is  excluded. 

Said  section  also  provides  that:  TThe  Leg- 
islature may  also  by  general  laws  provide 
for  appeals  from  any  other  action  of  the 
commission,  by  the  state,  or  by  any  person 
interested,  irrespective  of  the  amount  in- 
volved." By  this  clause  of  the  section  we 
think  It  is  made  evident  tliat  It  was  Intended 
that  there  should  be  appeals  only  in  the  ac- 
tions >:)eclfica1]y  mentioned,  for  it  authorizes 
the  Legislature  to  provide  for  appeals  from 
any  other  action  of  the  commission,  refer- 
ring evidently  to  other  actions  than  those 
enumerated  in  the  preceding  part  of  the  sec- 
tion. This  must  have  been  the  Interpretation 
of  these  provisions  by  the  Legislature;  for, 
If  the  right  of  appeal  In  contempt  proceed- 
ings before  the  commission  Is  conferred  by 
section  2,  art  7,  Const,  then  the  act  of  May 
29,  1908,  supra,  in  so  far  as  it  provides  for 
appeals  In  such  cases,  was  useless.  That  act 
authorizes  an  appeal  to  be  taken  In  such 
cases  to  the  Supreme  Court,  which  court 
under  the  limitations  of  section  20,  was  prob- 
ably the  only  court  to  which  the  Legislature 
was  authorized  to  provide  for  appeals  from 
any  action  of  the  commission;  for  said  sec- 
tion also  provides  Immediately  following  the 
sentence  quoted  above  that:  "All  appeals 
from  the  commission  shall  be  to  the  Snprone 
Court  only,  and  in  all  appeals  to  which  the 
state  is  a  party,  shall  be  represented  by  the 
Attorney  General  or  by  bis  appointed  rei>- 
resentatlve."  The  leglslatlTe  act  providing 
for  appeals  to  this  court  In  contempt  pro- 
ceedings before  the  commission  contained  the 
emerg^cy  clause,  and  became  elfectlve  on 
the  date  of  its  approval,  to  wit.  May  29, 1908. 
On  May  18th  theretofore  there  was  approved 
an  act  by  the  same  Legislature  creating  and 
establishing  a  Criminal  Court  of  Appeals 
and  defining  its  Jurisdiction.  Sess.  Laws 
1907-^  p.  201.  This  act  did  not  carry  the 
emergency  clause,  and  hence  did  not  become 
effective  until  a  time  subsequent  to  the  fore- 
going act  allowing  appeals  In  contempt  pro- 
ceedings before  the  Corporation  Commission. 
Section  2  of  the  act  creating  the  Criminal 
Court  of  Appeals  and  defining  Its  Jurisdic- 
tion provides  that  It  "shall  have  extdusive 
appellate  Jurisdiction  in  all  criminal  cases 
appealed  from  the  county  and  district  courts 
of  this  state."  This  language  defining  the 
court's  Jurisdiction  is  specific,  and  includes 
only  cases  arising  In  the  district  and  county 
courts  of  the  state;  and  there  are  no  gmeral 
terms  in  the  act  granting  Jurisdiction  which 
could  include  proceedings  before  the  Corpora- 
tion Commission. 

Again,  these  tiro  acts,  having  been  enacted 
almost  contemporaneously  by  the  same  heg- 
Islature,  if  there  were  any  doubtful  conflict 
between  them,  ought  to  be  construed  m  as 
to  permit  both  of  them  to  stand.  The  act 
of  May  29,  IOCS,  therefore,  providing  for  ap- 
peals to  the  Supreme  Court  In  cont«npt 
proceedings  before  the  fommttalon,  was  not 
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repealed  by  the  act  creattag  tlie  Otimliua 
Court  of  Appeals. 

On  March  2,  1909,  there  was  approTed  an 
act  by  the  Legislature  entitled,  "An  act 
perpetuating  the  Criminal  Court  of  Appeals, 
defining  Its  duties,  powers  and  Jurisdiction." 
Sesa.  Laws  1909,  p.  170.  This  act  contains 
two  different  sections  In  which  the  limits 
of  the  jurisdiction  of  the  court  perpetuated 
by  the  act  is  defined.  Tbe  seventh  section 
thoeof  reads:  *Trhe  Criminal  Court  of  Ap- 
peals  shall  have  extiluslTa  appellate  Jurlsdlc- 
tion  in  all  criminal  cases  appealed  from 
county  and  district  courts  In  this  state,  and 
such  other  courts  as  may  be  established  by 
law."  It  will  be  noted  that  ttds  section  con^ 
fines  the  appelate  Jurisdiction  of  tliis  court 
to  criminal  cases  from  certain  q>eciflc  courts 
now  existing  In  the  stat^  and  from  such 
other  conrtB  as  may  be  established  by  I^w. 
It  does  not  indode^  siUier  by  spedfie  terma 
or  in  general  terms,  coses  from  tbe  Oorpora- 
tion  Commission.  Section  0  4tf  tlie  act  pnn 
Tldas:  'The  Criminal  Court  of  Appeolfl  shall 
have  excIuslTe  appqilate  Jurisdiction  eo- 
eztensiTe  with  tbe  limits  of  the  state  in  all 
criminal  cases.  In  the  manner  and  under 
such  relations  as  may  be  presolbed  t>y 
law."  We  do  not  think  that  tbe  pmpoae  of 
this  section  was  to  eztmd  the  Jurisdiction  of 
the  court  to  any  other  classes  of  cases  than 
those  numerated  and  provided  for  in  section 
7.  It  Is  true  that  tbe  terms  of  section  9,  In 
that  it  provides  that  tbe  court  created  by 
tbe  act  sball  have  enlusive  appelate  Juris- 
diction, coextensive  with  the  llmite  of  tbe 
state  in  all  criminal  eases,  standing  alone, 
might  be  more  comprehmsive  than  the  lan- 
guid of  section  7;  but  we  think  tbe  pur- 
pose of  the  ninth  section  was  to  iffescribe 
tbe  manner  and  under  what  regulations  the 
court  diould  exercise  its  Jurisdicdon,  rather 
than  to  define  or  extend  that  Jurisdiction  as 
defined  by  section  7,  and  that  tbe  general 
terms  of  the  latter  are  to  be  oonstrusd  as 
limited  and  restricted  by  the  q>eclflc  terms 
of  the  former  section.  **The  application  of 
the  words  of  a  single  provision  may  be  en- 
larged or  restrained  to  bring  tbe  operation 
of  the  act  within  tbe  intentlra  of  tbe  L%- 
islature,  when  violence  will  not  be  done  by 
such  interpretation  to  tlie  langnsge  of  the 
statute."  2  Lewis*  Sutherland  Stat  Con- 
struction, p.  666.  And  "general  words  In 
one  part  may  be  controlled  and  restrained  by 
partlcnlar  words  in  another,  taken  as  ex- 
pressing tbe  same  Intention  with  more  pre- 
cision." Id.  p.  666. 

We  Qilnk,  tberesfore,  the  general  terms  of 
section  9,  conferring  exdtislTe  appellate  Ju- 
risdiction coextensive  with  the  state  upon  the 
Criminal  Court  of  Appeals  In  aU  cases,  Is  to 
be  construed  in  connection  with  and  as  lim- 
ited by  the  specific  terms  of  said  section  7, 
and  as  not  Includli^  such  cases  as  may  be 
criminal  or  of  a  criminal  character  arising 

•rw  otiiar 


before  boards  or  oommtssions  of  the  charac- 
ter of  .the  Corporation  Commission.  That 
act  contains  no  clause  specifically  repealing 
any  statute.  Observing  tbe  well-established 
principle  that  repeals  by  Implication  are  not 
favored,  and  assuming  Uiat  tbe  proceeding  In 
this  case  is  a  criminal  action,  we  tbink  the 
statute  confwrlng  Jurisdietlai  In  metk  eases 
upon  this  court  has  not  beoi  r^[>ealed. 

We  have  avtdded  deciding  whether  this 
proceeding  Is  a  criminal  action  or  a  civil 
action,  because  whlchevw  It  may  be  conld 
not  affect  the  conclusion  we  have  reached 
upon  the  question  of  Jnrisdietiwa.  A  decision 
upon  that  question  may  bacmne  of  Impor* 
tonce  In  the  ftpplteatlon  of  the  prindi^  of 
tbe  law  to  the  muits  of  the  cose  or  of  dm- 
nar  cases  bereaftw  arising;  and  we  have 
preferred  to  pos^ne  our  decision  upon  It 
until  It  shall  be  necessarily  Involved  In  de- 
termining some  question  before  ns. 

TOBNER,  a  J.,  and  WILLIAMS,  KANE, 
and  DCNM,  JJ^  concur. 


SACNDBBS  et  al.  v.  MULLBN  et  al. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(8vllahu9  by  the  Court.) 
Appeal  and  EbAob  (|  336*)— Dcncr  tn  Pax- 

TZES— DUWISSAL. 

EKsmiBsed  for  failure  to  Join  necessary 
parties,  upon  tlie  anttiority  of  Strange  et  al. 
T.  CrismoQ,  22  Okl.  841,  98  Pttc.  937,  and  other 
cases  cited. 

[Ed.  Note.— For  other  cases,  see  Ai^eal  and 
Error,  Cent.  DI;.  f  1870;  Dec.  Dig.  f  93tt.*] 

Error  from  District  Court,  Stephens 
County;  Frank  M.  Bailey,  Judge. 

Action  by  J.  S.  Mullen  and  others  against 
S.  F.  Sannders  and  others.  Judgment  for 
plaintiffs,  and  defendants  brii^c  error.  Dis- 
missed. 

Ollbert  ft  Bond,  fbr  plalntlffB  In  error.  H. 
A.  Ledbetter,  tot  defendants  In  error. 

KANE,  J.  This  cause  comes  on  to  be  heard 
upon  the  motlcm  of  defendants  in  error  to 
dlsndn  the  appeal,  based  upon  several 
grounds,  one  of  whldi,  at  least,  we  think  is 
well  taken.  The  tliird  ground  for  dlsndssal 
is  that:  *Thl8  court  Is  witiumt  Jurisdiction 
to  entertain  this  anwol,  for  the  reason  that 
all  the  partlea  agataist  whom  Judgment  was 
rendered  in  the  trial  court  have  not  teea 
made  party  plaintUft  in  error  on  appeal." 
The  record  Shows  that  Judgment  was  r«i- 
dered  below  against  S.  F.  Saunders,  A.  O. 
Mallory,  Cassie  Pritcbord,  D.  U  Brewer,  T. 
Haynard,  J.  R.  Jennings,  and  Newt  Single- 
ton. O.  M.  Nichols,  N.  B.  Woolsey,  R.  E  Far- 
rls,  Henry  Prutt^  and  W.  N.  Brown,  and 
that  Saunders,  Mallory.  Pritcbard,  Brewer. 
Maynard,  Jennings,  and  Singleton  Joined  as 
plalntiflh  in  error,  making  Mullen  and  Rob- 
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berson  defendants  In  error,  eliminating  u 
parties  In  this  court  Nichols,  Woolsey,  Kar- 
ris, Praltt,  and  Brown.  The  point  is  made 
by  counsel  for  plaintiffs  in  error  that  as  part 
of  the  Judgment  debtors  who  are  omitted  as 
parties  were  merely  sureties  that  they  could 
not  be  affected  by  a  reversal  of  the  Jndsment; 
and  therefore  the  appeal  ovgbt  not  to  be 
dismissed  on  that  ground. 

This  contention  cannot  be  sustained.  The 
Judgment  Is  Joint  in  form,  and  it  Is  impos- 
sible to  distinguish  the  case  at  bar  from 
Strange  et  al.  t.  Grlsmon,  22  Okl.  841,  98 
Pac.  937,  where  the  parties  omitted  from  the 
record  were  sureties,  and  the  appeal  was 
dismissed  upon  the  anthorit;  of  a  long  line 
of  Oklahoma  Territory  cases.  This  court 
has  followed  Strange  et  al.  r.  Crlsmon,  supra, 
in  Welsbender  et  aL  t.  School  District  No. 
6,  Caddo  County,  24  Okl.  173.  103  Pac  639; 
John  V.  Paullin  et  aL,  24  Okl.  636,  104  Pac. 
365;  Haghes  t.  Rhodes,  25  Okl.  172, 105  Pac. 
050;  Selbert  t.  First  National  Bank  of 
Okeene,  25  Okl.  778.  108  Pac.  628;  Contln^- 
tal  Gin  Co.  t.  Huff  et  al.,  25  OkL  798,  108 
Pac.  369;  First  National  Bank  of  Holden- 
Tlile  T.  Jacobs.  26  Okl.  840,  HI  Fac.  303; 
Vaught  T.  Miners'  Bank  of  Joplin,  27  Okl. 
100.  Ill  Pac.  214. 

The  appeal  must  be  dismissed.  All  the 
Justlcea  concur. 


CITT  or  WOODWARD  et  at  t.  BATNOR. 
(Supreme  Court  of  (Ndahoma.   Oct  17,  1911.) 

(BvUcbut      the  Court.) 

1.  Municipal  Cobpohations  tl  867*)— Bords 

— DXTBBiaifAnON  AS  TO  ISStTANCK— SCBHIS- 
SlOn  TO  POPDLAK  VOTB— "APPBISBD." 

A  proposUfoD,  referring  to  the  qualified 
property  taxpaying  voters  of  a  city  whether  said 
city  shall  be  allowed  to  become  Indebted  for  the 

{rarchase,  construction,  or  repair  of  public  util- 
ties  under  section  27.  art  ll>,  of  the  Constitu- 
tion, was  set  forth  In  ttte  ballot  title  used  in  the 
election  held  for  the  purpose  of  Toting  on  the 
propoaitioD,  which  read:  "Sball  the  city  of  W., 
W.  county,  Oklahoma,  incur  an  indebtedness  by 
issuing  its  negotiable  coupon  bonds  to  the 
amount  of  $30,000.00  tor  nie  purpose  of  pro- 
viding funds  for  the  construction  for  an  electric 
tight  plant  in  and  to  be  owned  exclusively  by 
■aid  city?  •  •  • "  Held  that,  by  thus  noti- 
fying him  that  the  kind  of  public  utility  propos- 
ed was  "an  electric  lla^t  plant  to  be  owned  ex- 
clnslTely  by  the  eity,"^the  voter  was  sufficiently 
apprised  of  the  nature  of  such  utility,  within 
tne  coDtemidation  of  said  section  of  the  Consti- 
tution and  the  rule  laid  down  in  Coleman  v. 
Frame,  26  Okl.  103,  109  Pac.  928,  31  L.  R.  A. 
(N.  S.)  656. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  1841;  Dec.  Dig.  { 
867.* 

S^r  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  465.] 

2.  iNJimcnoN  (S  136*)— Teupobabt  Iivjuno- 
TiON— Actual  ob  Anticipated  Ikjubt. 

A  temporary  injunction  should  never  he 
granted  becaose  of  the  mere  apprehension  of  tbt 
petitioner  tint  injury  msy  be  done.  And  where 


such  inJunctioB  Is  granted  upon  the  allMations 
of  the  petition,  baaed  upon  such  gtonnaa,  the 
same  wul  be  revenad  on  appeal. 

PU.  Note^Fbr  otlier  caaee,  see  IniniKtlon, 
Ouit  Dig.  »  80&,  800;  DecTDic.  1 1^*] 

Brror  from  District  Coort,  Woodward 
Goxmty;  B.  H.  Loofbourrow.  Judge. 

Suit  by  John  Raynor  against  the  dty  of 
Woodward  and  others.  From  an  order 
granting  a  temporary  Injunctton,  defradants 
bring  error.  Reversed  and  remanded,  with 
directions  to  dismiss  petition. 

Fred  M.  Elkis,  Chas.  R.  Alexander,  and 
Chas.  A.  Loomls,  for  plaintiffs  in  error.  Dav- 
id P.  Marom  and  Derereux  ft  HUdreth,  tax 
defendant  In  error, 

TURNER,  O.  J.  From  an  order  granting 
a  temporary  injunction,  entered  in  the  dis- 
trict court  of  Woodward  county,  November 
11,  1910,  restraining  them  from  Issuing  a 
certain  $30,000  worth  of  municipal  dectrlc 
lighting  bonds  described  In  plalntUTs  peti- 
tion, and  enjoining  defendants  from  doing 
any  act  Imposed  by  law  tending  to  subject 
the  property  of  plaintiff  to  the  payment  of 
taxes  assessed  to  pay  interest  theretm  and 
create  a  sinking  fond,  plaintiffs  In  error,  de> 
fendants  below,  bring  the  cause  here. 

It  la  asdgned  that  the  court  erred  In  over- 
mllng  the  d«narrer,  In  that  the  petition  falls 
to  state  facta  snfflclent  to  constitute  a  cause 
of  action.  The  petition  Is  filed  by  plaintiff, 
John  Raynor,  a  resident  taxpayer  of  said 
county  and  the  of  Woodward,  who,  Rttex 
alleging  the  corporate  existence  of  said  dty, 
and  that  defendants  Frank  K.  Tacfcer  and 
W.  H.  Wilcox  are,  respectlTdy,  the  dtily 
elected  county  derk  and  county  treasorer  of 
said  county,  further  alleges  that,  pursuant 
to  ordinance  No.  88  of  the  city  oiuncil  of 
said  city,  passed  and  approved  July  8,  1910; 
entitled  "An  ordinance  relative  to  the  con- 
struction of  an  electric  light  plant  and  ad- 
ditions, extensions  and  repairs  to  a  system 
of  waterworks  in  and  to  be  owned  exclusive- 
ly by  the  city  of  Woodward,  Woodward  coun- 
ty, Oklahoma,  and  calling  an  election  for  the 
purpose  of  submitting  to  the  qualified  prop- 
erty taxpaylng  voters  of  said  city  the  prop- 
osition of  Issuing  negotiable  coupon  bonds 
of  said  city  of  the  sum  of  $65,000.00  for  said 
public  utilities,  being  $30,000.00  for  the  con- 
struction of  said  electric  light  plant,  and 
$35,000.00  for  the  construction  of  said  addi- 
tion, extfflislon  and  repairs  to  the  said  sys- 
tem of  water  works" — and  pursuant  to  a 
proclamation  of  the  mayor  of  said  dty  call- 
ing the  same,  an  election  of  the  resident 
taximying  voten  of  said  city  ma  hdd  on 
August  17, 1910,  whereat  there  was  submitted 
to  said  voters,  pursuant  to  article  10,  |  27. 
of  the  ConstltuUon,  the  proposition  Indicated 
on  the  ballot  prescribed  by  said  ordinance 
and  set  forth  In  said  proclamation  and  nsed 
at  said  election,  wUch  read:  "Shall  tbe  dty 
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of  Woodward,  Woodward  county,  Ofelaboma, 
Incnr  an  indebtednesa  by  issuing  Its  negoti- 
able coupon  bonds  tti  the  aggregate  amount 
of  $30,000.00  for  tlie  purpose  of  providing 
funds  for  tue  construction  of  an  electrle 
light  plant  in  and  to  be  owned  ezcIualTely 
by  said  city;  and  levy  and  collect  an  annual 
tax  upon  all  of  the  taxable  property  in  said 
dty  sufficient  to  pay  the  Interest  on  said 
bonds  as  it  falls  due,,  and  also  to  constitute 
a  sinking  fund  for  the  payment  of  the  prin- 
cipal thereof,  within  25  years  from  their 
date,  said  bonds  to  be  dated  September  let, 
1910,  and  to  become  due  and  payable  at  such 
time  or  times  but  not  more  than  25  years 
from  their  date,  as  the  council  may  prescribe, 
and  to  bear  Interest  at  the  rate  of  not  to 
exceed  six  per  cmt  per  annum,  payable 
semiannually?  (  )  Tea.  (  )  No." 
That  at  said  election  there  was  cast  for  the 
proposition  178  votes  and  against  the  prop- 
osition 69  votes,  making  a  majority  of  114 
votes  In  favor  of  the  bonds  for  the  construc- 
tloB  of  the  electric  light  plant  (There  is 
no  oontroversy  over  the  waterworks  bonds.) 
That,  by  virtue  of  oUd  ordinance  and  vote, 
said  cit7  Is  propralng  and  intending 

and,  unless  inrohibited  by  the  order  and  in- 
Jnnctira  of  this  court,  will  issue  bonds  for 
the  eBtabllsbment  of  said  light  plant  to  the 
amoant  of  $80,000,  and  will  levy  a  tax  on 
all  the  property  in  tiie  city  of  Woodward, 
and  on  the  property  of  this  ]>lalntlff,  among 
others,  to  establish  a  sinking  fund  to  pay  the 
principal  at  maturity,"  all  of  which,  be  says, 
will  be  a  cloud  <m  bis  property  In  said  dty. 
He  alleges  ttiat  said  ordinance  and  proclama- 
tion are  Indefinite  and  uncertain,  **in  that 
said  proclamation  and  ballot  title  do  not  ap- 
prise the  voters  of  said  dty  of  the  extent 
of  the  alleged  uttUty  tha«in  proposed,  in 
that  the  said  prodamatlon  and  ballot  title 
leave  it  Indefinite  and  uncertain  as  to  whetti- 
er  It  was  the  Intention  to  submit  a  proposi- 
tion to  the  people,  limiting  the  proposed 
dectrle  Ilj^  plant  fior  public  use  only,  or 
whether  It  was  Intended  to  maintain  and 
operate  a  mercantile  dectrle  idanl^';  and 
*tbat  said  snbmlsslon  and  baUot  title  are 
void,  becanse,  be  says,  they  do  not  spedflcal- 
ly  and  definitely  apprise  the  voter  of  the 
nature  of  tbs  public  utility  soui^  to  be 
omstnicted.  as  required  the  Gonstitatlon 
and  laws  at  the  state. 

Be  tartber  allies  that  on  January  19, 
1906,  fin  defendant  dty  entered  Into  a  con- 
tract witii  the  Woodward  Ootton  Company, 
a  doDustle  corporation,  whereliy  It  was 
agreed  that  said  company  wonld  fnmtdi  to 
said  dty  for  a  term  of  20  years  sncb  arc 
lights  as  it  ml^  mesd  to  Ugtat  its  strests 
and  pnfelte  places  at  910  psr  arc  \igbt  per 
month  ^etttDg  forth  the  contract;  Qutt 
■aid  tranehlse  granted  by  the  dty  to  said 
convany  cm  B^ptembw  29, 1906^  by  ordinance 
No.  64,  set  forth  In  the  petition,  was  doly 
acomrted  ^  said  company,  jthtx^  nld  fnn- 
chtse  was  ts  nm  fm  20  ysus;  ttat  la  a. 


certain  action  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Oklahoma,  wherein  said  company  was  plain- 
tiff and  said  dty  was  defendant,  it  was  al- 
leged by  plaintlfC  that  said  dty  intended  to 
furnish  all  the  lights  for  the  lighting  of  its 
streets  and  public  places  by  the  munldpal 
lighting  plant  provided  for  in  said  oMin&nce 
No.  88;  that  said  city  therein  denied  that 
It  intended  to  violate  said  contract  set  forth 
in  plaintiff's  btU  of  complaint,  and  denied 
that  It  Intended  to  refuse  to  allow  plaintiff 
to  furnish  said  dty  10  arc  lights  mentimied 
in  said  contract,  and  further  denied  that 
defoidant  was  threatening  and  intending  to 
abrogate  said  contract,  but  stated  that  it  had 
never  taken  any  action  in  reference  to  or 
concerning  said  contract,  other  than  to  ap- 
prove, allow,  and  pay  the  monthly  bill  pre- 
smted  thereunder  by  plaintiff;  that  by  rea- 
son of  said  pleadings  (set  forth  verbatim), 
duly  verified,  said  dty  ezpreesly  states  and 
avers  that  it  does  not  intend  to  make  use  of 
its  munldpal  lighting  plant  provided  for  in 
said  ordinance  No.  88  for  the  purpose  of 
lighting  the  streets  and  public  places  of  said 
town,  but  that  it  does  intend  for  14  years 
to  come  to  pay  to  said  company  the  sum  of 
$10  per  month  for  arc  lights  for  lighting 
the  streets  and  public  places  of  said  dty; 
that,  by  reason  of  the  concealment  of  those 
facts  from  the  voter,  and  leading  blm  by  the 
proclamation  and  ballot  title  to  suppose  oth- 
erwise, the  proposition  contained  In  the  bal- 
lot tttie  was  BO  unfairly  and  fraudulently 
submitted  as  to  raider  the  election  illegal 
and  void;  that,  unless  restrained,  said  dty 
'^rill  erect  an  dectric  lighting  plant;  under 
said  ordinance  and  rot^  for  mercantile 
purposes,  and  for  the  purpose  of  furnishing 
electridty  at  a  profit  to  the  private  individ- 
uals and  corporations;  and  this  plaintiff  says 
that  he  Is  Informed  and  believes,  and  so 
charges,  that  an  electric  lighting  plant  for 
mercantile  purposes,  and  f6r  the  purpose  of 
selUng  dectrldty  for  private  use  at  a  profit, 
la  not  a  public  utility,  and  that  tibe  Issuance 
of  bonds  and  the  levy  of  tax  on  the  property 
of  this  plaintiff  and  others,  for  such  purpose. 
Is  not  authorized  by  the  laws  of  the  state  of 
Oklahoma,  and  Is  Illegal  and  void" — and 
prays  that  tbe  dty  be  restrained  from  Is- 
suing said  bonds,  etc.,  snd  for  teaernl  relief. 

[1]  There  is  no  qaestion  that  the  bonds 
carried,  and  were  properly  so  declared. 
Against  the  demurror.  It  Is  urged  that  the 
ballot  title  Is  Insnffldoit  to  warrant  the  is- 
suance of  the  bonds  and  the  levying  of  the 
taxes,  in  that:  *^othli«  Is  aald  In  this  prop- 
osUlon  as  to  how  this  lighting  plant  Is  to  be 
operated,  or  for  vshat  it  U  to  lie  wed;  the 
voter  Is  left  in  the  dark  as  to  v^ether  the 
dty  Intends  to  operate  this  light  plant  it- 
sdf,  or  whether  It  Intends  to  use  It  as  a 
mercantOa  plant  and  to  sell  electridty  at 
a  profit  Nothing  la  said  In  the  ballot  titie 
that  tfn  money  to  be  raised  the  Issuing 
of  tiuse  bonds  and  tbe  Inytng  of  this  tax 
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Is  to  be  used  solely  for  the  purpose  of  ooor 
stmctliv  and  operating  an  electric  light 
plant;  its  manner  of  operation  Is  left  oat 
ratlxely.  The  extent  and  size  of  the  electric 
light  plant  Is  not  mentioned.  Nothli^  Is 
said  In  tlilB  ballot  title  and  there  Is  no  re- 
striction on  the  use  of  the  money,  and  before 
taxes  can  be  levied  and  the  money  of  the 
citizen  taken,  under  section  27,  art.  10,  It 
Is  necessary  to  submit  the  quesUon  to  the 
people  In  such  a  way  that  the  funds  arising 
from  the  indebtedness  incurred  may  not  be 
used  for  any  othw  purpose." 

The  only  authority  dted  in  mpport  of 
this  proposition  Is  Coleman  t.  Frame,  26 
Okl.  193,  100  Pac.  928,  31  U  B.  A.  (N.  S.) 
B66,  and  the  rule  there  laid  dovn  Is  Invoked 
that:  "A  proposition  of  attempting  to  ref^ 
to  the  qualified  property  taxpaylng  voters  of 
a  city  whether  said  city  shall  be  allowed  to 
become  Indebted  for  the  purchase,  construc- 
tion, or  repair  of  public  utilities,  undw  sec- 
tltm  27,  art  10,  of  the  Gonstltatlon,  must  be 
stated  In  such  specific  language  as  to  4>prlse 
the  Totw  of  the  nature  of  the  public  utility 
the  dty  wishes  to  purchase^  construct,  or 
repair." 

Wbok  the  ballot  title  sobmitted  at  said 
decUon,  as  It  did,  the  proposition  of  the 
incnrrlng  of  an  indebtedness  by  the  dty  of 
930,000  for  the  purpose  of  providing,  f ands 
"^or  the  oonstmcthm  of  sn  electric  light 
plant  to  be  owned  exclusively  by  said  dty," 
the  same  was  suffldently  spedflc,  as  to  the 
nature  of  the  public  utlll^  the  dty  wanted 
to  construct,  to  tell  squardy  within  the  rule 
laid  down  in  that  case.  The  requlrem^t  to 
apprise  the  voter  of  the  **nature"  of  the 
public  utility  meant  that  the  ballot  title 
should  In  specific  language  notify  him  only 
of  the  kind,  sort,  or  character  of  such  public 
utility.  In  State  v.  Murpt^,  28  Nev.  890, 
4S  Pac.  ^8,  following  State  v.  Btrdiim,  9 
Nev.  95,  the  word  "nature,"  when  used  In  a 
statute  requiring  a  rect^nlzance  In  a  crim- 
inal case  to  state  the  nature  of  the  otteaae 
of  which  the  d^ndant  uras  charged,  was 
bdd  to  mean  the  sort,  kind,  character,  or 
spedee  of  the  offense.  Se^  also,  Web.  Intw. 
Diet 

In  State  ex  rSL  Kdwards  t.  Millar,  Mayor, 
etc,  21  Okl.  448.  90  Pac.  747,  we  held  that: 
"The  term  'for  the  constroctlon  oC  watw- 
works  in  said  dty,  to  be  owned  and  operated 
by  said  dty,'  printed  on  the  ballot  used  at 
an  dectlon  held  for  the  purpose  of  anbmlt- 
ttng  to  the  qualified  dectors  of  a  munidpal- 
Ity  the  question  of  Incurring  indebtedness 
for  the  construction  of  public  utilities,  onder 
section  27,  art  10,  of  the  Oonstltntkai,  Is 
snfBdently  comprehoisive  to  Indude  sodi 
work  as  re-eqnipiring  end  making  extensions 
to  an  existing  waterworks  system."  Hence, 
by  notifying  him  that  the  Und  of  pnbUc 
utility  proposed  wss  "sn  electric  VLght  plant 
to  be  owned  ezduslTdy  by  the  dty,"  tha 
voter  was  soffldently  apprised  of  tlie  nature 
of  such  uttUt^i  within  the  eontemplatton  oC 


the  rule  In  the  Frame  Case  and  said  sedlos 

of  the  Constitution. 

[t]  It  is  next  arged  that  the  question':  *Tm 
a  munldpallty  authorized  to  issue  bonds  and 
to  support  by  taxation  an  electric  ll^t 
plant  for  the  purpose  of  sdllog  electridty 
to  private  persona  at  a'  profit  and.  If  they 
are,  can  they  do  so  without  appropriating  in 
the  ordinance  ordering  the  election  the  net 
Income  to  the  payment  of  the  Interest  and 
principal  on  the  bonds?  Is  presented  on  the 
face  of  the  petition;  that  the  court  In  over- 
ruling the  demurrer  thereto  and  granUi^  the 
Injunction  answered  It  in  the  negative;  and 
that  in  BO  doing  the  court  was  right  We 
cannot  concede  the  major  premise,  for  the 
reason  that  the  petition  falls  to  state  facts 
snfficlent  to  show  a  threatened  injury,  and. 
In  effect  reasonable  ground  for  appre- 
hending that  the  dty  contemplated  or  was 
proposing  to  Issue  the  bonds  In  qnestlata  "to 
support  by  taxation  an  dectrlc  light  plant 
for  the  purpose  of  selling  electridty  to  pri- 
vate persons  at  a  profit"  To  restrain  on 
that  ground,  the  petition  must  state  facts 
sufficient  to  show  that  reasonable  grounds 
existed  for  apprehending  that  the  threaten- 
ed Injury  was  about  to  be  attempted.  This 
was  not  done,  even  by  fair  Intendment  The 
petition  states  no  more  than  a  bare  appre- 
hension of  injury.  On  this  point,  after  al- 
leging the  ballot  title  to  be  so  Indefinite  and 
uncertain  as  to  leave  It  doubtful  whether 
It  was  thereby  Intended  to  submit  to  the 
voters  the  propositions  limiting  the  propos- 
ed dectric  light  plant  to  public  use  only,  or 
whether  It  was  Intended  to  maintain  and 
operate  It  as  a  "mercantile  dectric  plant" 
the  petition  seeks  In  vain  to  work  out  an  In- 
ferential threat  of  injury  on  the  part  of  the 
city  to  use  it  for  the  latter  purpose,  and 
for  "selling  electricity  to  private  persons  at 
a  profit,"  by  further  alleging,  in  effect  that 
the  dty  was  under  contrad  with  a  certain 
company,  whereby  the  forma:  agreed  to  ac- 
cept and  the  latter  agreed  to  furnish,  as  ^e 
read  the  contract  10  electric  arc  lights  at 
BO  much  per  light  per  month  for  20  years, 
during  which  the  dty  bad  granted  and  said 
company  had  accepted  a  frandilse  to  con- 
struct operate,  and  maintain  an  electric 
light  plant  in  said  dty;  that  in  a  certain 
cause  theretofore  pending  in  a  certain  couri 
between  said  company  and  the  dty  the  for- 
mer ifieaded  that  the  latter  intended  to  fni^ 
nish  its  own  light  by  the  munldpal  lighting 
Idant  to  pay  for  which  the  bonds  In  ones- 
tion  are  sought  to  be  issued ;  that  the  d& 
denied  it  sontfbt  to  violato  or.  was  tiueaten- 
Ing  to  abrogate  the  Mild  oontnet  with  said 
osmpuiy,  and  Uiat  It  refnaed  to  allow  aald 
<^r*"r  to  ftimlsh  the  U^ts  It  agreed  to 
aec^  under  said  contract;  and  that  It  liad 
nerw  taken  any  action  on  the  sama^  otlwr 
than  to  lire  up  to  eaid  amtiact 

From  tills  file  K^eader  tbsn  deducss,  hot 
Bot  to  our  Mtisf&etioD,  end  Aaxfce  Oat 
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tbe  d.ty  does  not  Intend  to  keep  Its  contract 
with  Bald  company  or  make  use  of  Its  said 
proposed  lighting  plant  for  llgbtlng  Its 
streets  and  public  places;  and  b«ice,  al- 
tboogb  the  petition  does  not  so  (Aarge,  the 
pleader  would  have  us  Infer,  which  we  can- 
not fairly  do,  a  threatened  Injury,  to  wit 
that  the  city  must  be  Intending  to  use  said 
plant  for  "selling  electricity  to  private  per- 
sons at  a  profit"  And,  without  alleging  any 
other  ground  upon  which  to  base  a  tbreat- 
-ened  Injury,  or,  indeed,  without  alleging  that 
any  threat  of  Injury  was  ever  made,  the 
pleader  draws  the  conclusion,  amounting  to 
no  more  than  the  mere  apprehension  of  an 
Injury,  not  even  threatened,  that  the  city, 
unless  restrained,  "will  erect  an  electric 
lighting  plant  under  said  ordinance  and  vote, 
for  mercantile  purposes,  and  for  tbe  purpose 
of  furnishing  electricity  at  a  profit  to  the 
private  Individuals  and  corporations;  and 
this  plaintiff  says  that  he  Is  Informed  and 
believes,  and  so  charges,  that  an  electric 
lighting  plant  for  mercantile  purposes,  and 
for  the  purpose  of  selling  electricity  for  pri- 
vate use  at  a  ptoflt  Is  not  a  public  utility, 
and  that  the  issuance  of  bonds  and  the  levy 
of  tax  on  the  property  of  tMs  plalntifC  and 
others,  for  such  purpose,  is  not  authorized 
by  tbe  laws  of  the  state  of  Oklahuna,  and  Is 
illegal  and  void." 

Where  there. exists,  as  here,  no  reasonable 
grounds  for  apprehending  that  the  Injury 
sought  to  be  joined  will  be  attempted,  a 
temporary  Injunction  should  not  be  granted, 
or.  If  granted,  should  be  dissolved.  This 
was  our  holdiog  In  Hodgins  v.  Hodgins,  23 
Okl.  625,  103  Pac.  TIL  TlUs  was  an  appeal 
In  a  divorce  suit  from  an  order  of  the  dis- 
trict court  oif  Comanche  county  dissolving 
a  temporary  tojuuction  obtained  on  the  al- 
legations of  defendant's  cross-petition,  which 
was  sworn  to,  and  In  substance  charged 
plaintiff  with  cruelty  and  nonsupport;  that 
by  reason  of  financial  assistance  from  her 
father,  plaintiff  was  able  to  provide  a  home 
for  defendant  and  her  children,  and  bought 
a  relinquishment  to  a  certain  tract  of  land 
therein  described,  whereon  be  made  home- 
stead entry.  She  further  alleged:  "That 
It  Is  the  present  intention  of  plaintiff,  as 
she  believes,  to  wholly  deprive  her  and  her 
children  of  their  said  home,  and  that  her 
father  has  given  her,  and  to  appropriate 
same  to  his  own  use  and  benefit;  •  •  * 
that  if  defendant  be  not  restrained  he  will 
relinquish  title  to  tbe  above  tract  of  land, 
the  title  to  which  is  still  In  the  government 
back  to  the  government  or  sell  the  same 
and  the  Improvements  thraeon,  and  derive 
defendant  of  tbe  benefits  tho^of."  She 
prayed  for  and  obtained  a  temporary  injunc- 
tion, restraining  platutUf  from  relinquishing 
said  homestead  entry.  In  passing  we  said: 
"To  entitle  defendant  to  a  temporary  Injunc- 
tion, it  was  necessary  for  her  to  show  clear- 
ly and  bj  proper  avennent  In  her  croas-pe- 


tltint  that  plalntifl  had  done,  or  was  threat- 
Milng  to  do,  some  act  which  would  produce 
Irreparable  injury  to  her,  and  that  such  act 
would  In  all  strobablllty  be  committed,  un- 
less restrained.  16  Am.  &  Eng.  Law,  300. 
361."  And  speaking  to  the  all^atlons  of 
the  cross-petition:  "Such  allegations  express- 
ed notblog  more  than  a  bare  apprehension 
of  Injury,  which,  so  far  as  the  face  of  the 
petition  shows,  la  groundless,  and  which. 
It  Is  well  settled,  is  not  sufficient  aa  courts 
cannot  grant  Injunctive  relief  to  allay  the 
fears  and  apprehensions  of  individuals.  16 
Am.  &  Eng.  Enc.  Law,  361" — and  affirm- 
ed the  judgment  of  the  trial  court  In  sup- 
port of  this  doctrine,  we  dted  Lutheran 
Church  V.  Maschop,  10  N.  J.  Eq.  63;  Fenn. 
Ry.  Co.  V.  National  Docks  &  C.  Co.,  62  N.  J. 
Eq.  65S,  30  AU.  580;  Goodwin  v.  N.  Y.,  X.  H. 
ft  H.  Ry.  Co.,  43  Conn.  494;  Sherman  v. 
Clark,  4  Mev.  138,  97  Am.  Dec.  616;  Home 
Ins.  Co.  V.  Nobles  et  aL  (C.  C.)  63  Fed.  642; 
Mariposa  Co.  v.  Garrison,  26  How.  Prac.  (N. 
T.)  448. 

In  Lutheran  Church  v.  Maschop,  supra, 
appellant  was  a  religious  corporation  and 
appellee  its  pastor.  He  had  been  deposed 
for  misconduct  by  a  vote  of  tbe  members  of 
its  congregation,  acting  under  rules  and  r^- 
ulatlons  adopted  for  Its  government,  but 
sought  to  officiate  In  spite  of  such  deposi- 
tion. In  passing  on  a  bill,  sought  to  enjoin 
him,  tbe  court  denied  relief,  and  said:  "The 
bill  further  alleges  that  Mr.  Maschop  Intends 
to  take  measure  to  deprive  such  members  aa 
are  opposed  to  him  of  their  right  to  vote, 
and  compel  such  members  to  take  pews  and 
contribute  to  his  support,  or  else  to  be  dis- 
franchised of  any  right  to  vote  in  matters 
affecting  the  church  property,  and  so  to  de- 
pose the  present  trustees,  and  thereby  ob- 
tain undisputed  possession  of  the  church  for 
his  own  purpose.  The  court  Is  asked  to  in- 
terfere to  prevent  this.  From  anything  that 
appears  upon  the  face  of  this  bill,  these  ap- 
prehensions of  the  complainants  are  entire- 
ly groundless.  Tbe  court  cannot  grant  an 
injunction  to  allay  the  fears  and  apprehen- 
sions of  Individuals.  They  must  show  the 
court  that  the  acts  against  which  they  ask 
protection  are  not  only  threatened,  but  will 
in  probability  be  committed,  to  their  Injury." 

In  Goodwin  v.  N.  Y.,  N,  H.  ft  H.  Ry.  Co., 
supra,  an  order  and  decree  of  the  superior 
court  dismissing  the  bill,  was  brought  to 
the  Supreme  Court  of  Errors.  Among  other 
things,  petitioner,  In  substance,  on  oath,  as 
to  defendant  alleged :  "That  It  had  thereto- 
fore Issued  free  passes  to  the  members  of 
the  General  Assembly;  that  he  was  appre- 
hensive that  the  present  officers  would  is- 
sue free  passes  to  the  said  members,  to  be 
elected  after  the  date  of  his  petition,  and 
prayed  that  It  be  restrained  from  doing  so." 
On  the  petition,  so  verified,  the  court  issued 
the  Injunction  as  prayed,  and  at  a  subse- 
quent term  made  flndbugs  of  facts  and  dls- 
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missed  the  bill.  Tbe  Supreme  Court  of  Tit- 
rors  affirmed  the  judgment  of  the  superior 
court,  and  Id  paBsiug  said:  "The  only  re- 
maining clause  in  the  finding  which  haa  a 
bearing  on  the  question  in  hand,  and  on 
which  any  claim  can  be  made  for  a  Judg- 
ment in  favor  of  the  petitioner,  la  this:  That 
the  petitioner  was  apprebenslTe,  from  the 
previous  course  of  the  company's  business, 
and  from  the  position  taken  by  some  of  the 
officers  at  the  last  meeting  of  the  stockhold- 
ers of  the  company,  that  the  present  officers 
would  Issue  complimentary  tickets  to  mem- 
bers of  tbe  General  Assembly  to  be  elected 
after  the  date  of  his  petition.  No  court  of 
equity  should  ever  grant  an  Injunction  mere- 
ly because  of  the  fears  or  apprehensions  of 
the  party  applying  for  it  Those  fears  or 
apprehensions  may  exist  without  substan- 
tial reasons;  indeed,  they  may  be  abso- 
lutely groundless.  Restraining  the  action  of 
an  Individual  or  a  corporation  by  Injunction 
Is  an  extraordinary  power,  always  to  be  ex- 
ercised with  caution,  never  without  the  most 
satisfactory  reasons.  Not  tbe  applicant  on- 
ly, but  the  court,  must  be  satisfied  that  a 
wrong  is  about  to  be  done,  or  an  Injury  ia 
about  to  be  sustained,  which,  practically, 
will  be  irreparable,  before  resort  should  be 
had  to  this  extreme  power.  This  record 
shows  no  such  state  of  things.  Certain  rea- 
sous,  indeed,  are  given  why  the  petitioner 
entertained  apprehensions  as  to  the  course 
which  those  respondents  In  the  future  might 
pursue ;  but  tbe  record  is  silent  as  to  wheth- 
er  those  apprebenalons  were  well  or  ill 
founded.  There  Is  no  finding  by  the  court 
that  the  respondents  contemplated  doing,  or 
proposed  doing,  any  act  which  the  petition- 
er sought  to  restrain  them  from  doing,  and 
so  tbe  case  stands  merely  on  the  apprehen- 
sions of  the  petitioner—quite  too  narrow  a 
basis  to  support  an  injunction." 

Taking  this  view  of  the  cause,  it  would  be 
unprofitable  to  discuss,  assuming  that  it  was 
properly  pleaded  that  the  city  contemplated 
and  was  threatening  to  construct  and  use 
said  plant  for  selllug  electric!^  to  private 
persons  at  a  profit,  whether  the  dty  could 
be  enjoined  from  so  doing  in  view  of  article 
18,  S  9,  of  tbe  Constitution,  giving  to  every 
municipality  within  the  state  tbe  rlgbt  to  en- 
gage in  any  business  or  enterprise  which 
may  be  engaged  in  bj  a  person,  firm,  or  cor- 
poration, etc. 

We  are  th^efore  ot  <q>lnion  that  as  the 
petition  tailed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  flail* 
ed  to  state  more  tban  a  bare  apprehension 
of  Injury,  which  on  tlie  face  of  tbe  ■petiUon 
appeared  to  be  groundless,  the  court  erred 
in  granting  flie  tnnporary  injunction  com* 
plained  of,  and  for  tliat  reaacm  tbe  cause 
is  reversed  and  remanded,  with  directions  to 
dismiss  the  petition.   All  the  Justices  concur. 


PIONEER  TELEPHONE  ft  TELEGRAPH 
CO.  V.  GRANT  CODNTI  RURAL 
TELBFHONB  GO.  et  sL 

(Snpreme  Court  of  Oklahoma.    Jnlr  11, 
1911.) 

Tblkosaphs  Ann  Telephoihes  (}  65*)— Re- 
ceiving Messages  of  RnRAL  Telephone 
CoicPANT— OanEB  or  Cobpobation  Com- 
mission. 

The  G.  C.  Rural  Telephone  Compaay 
petitioned  the  Corporation  Commission  for  an 
order  requiring  the  P.  T.  Sc  T.  Company  to 
receive  and  transmit  its  messages  without 
delay  or  discrtmlnatioQ,  and  to  make  connec- 
tion with  its  line  under  proper  rules  and  reg- 
ulations. Tbe  CommlBsIon  entered  an  order 
rec|iiiring  such  physical  connection,  and  tbe 
transmlBsion  of  messages.  This  order,  as  mod- 
ified, is  affirmed. 

[Ed.  Note.—For  other  cases,  see  Telegraphs 
and  Telepbones,  Dec  Dig.  i  o5.*] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Petition  of  the  Grant  Count7  Rural  Tele- 
phone Company  and  others  to  compel  tbe 
Pioneer  Telephone  &  Telegraph  Company  to 
physically  interconnect  its  plant  with  that  of 
petitioner.  From  an  order  of  the  Corpora- 
tion Commission  granting  the  petition,  the 
Pioneer  Telephone  &  Telegraph  Comirany  ap- 
peals. Modified  and  affirmed. 

Hunt  Cblpley  (Edward  P.  Meany.  Henry 
E.  Asp,  and  S.  H.  Harris,  on  tbe  brief),  for 
appellant.  Cbas.  West  {C  J.  Davenpwt,  on 
tbe  brief),  for  appellees. 


WILLIAMS,  J.  This  is  an  appeal  from 
tbe  order  of  tbe  Corporation  Commlsdon, 
made  and  entered  on  the  13tb  day  of  August, 
1900,  in  which  the  appellant  Is  directed  to 
physically  interconnect  Its  tele^^me  plant 
with  that  of  tlw  appellee  convany,  and 
thereafter  to  rective  and  transmit  its  mes- 
sages vrlthout  delay  and  discrimination. 

The  aiv)ellant  la  engaged  in  a  general  pub- 
lic telephone  business  throughout  tbe  state, 
furnishing  exchange  telephone  service  from 
various  exchange  plants  located  in  many 
cities  and  towns  within  the  state,  indndlng 
the  city  of  Pond  Creek,  and  also  fnmidiing 
toll  or  long-distance  service  ov»  its  toll  or 
long-distance  lines  constructed  generally 
throughout  the  state,  indoding  toU  or  kmg* 
distance  servloe  to  and  turn  tbe  dty  of 
Pond  Creek. 

At  tbe  time  of  the  hearing  btfore  tbe  Oun- 
mlsslon,  the  appellee  company  had  abont  71 
telephones  In  the  city  of  Pond  Creek  end  14 
rural  telephone  lines  diverging  tberettoni 
and  ^tending  over  Grant  and  Garfield  conn- 
ties.  By  connectionB  with  tbe  appelant,  tbe 
appdiee,  for  Its  members,  conid  obtain  con- 
nections for  long-distance  pnrposea. 


•For  other  cam  m*  aam»  topic  and  McUoa  NUMBER  ia  Doo.  Dls-  *  Am.  Die  Key  No.  Strlei  *  B«p'r  Indues 


Digitized  by 


Google 


Okl.)        PIONEER  TBLEPHONB  ft  T.  00.  T.  GRANT  COUNTY  RURAL  T.  OO.  969 


M.  D.  Salllran,  a  witness  on  the  part  of 
the  appdlee.  testified  In  part  as  follows ;  "Q. 
How  many  phones  have  yon  In  the  town  of 
Pond  Creeb?  A.  Seventy-one,  and  I  expect 
tn  a  few  days  to  have  20  or  26  more.  Q. 
What  are  the  rates  yon  are  charging  there? 
A.  fl  for  bnslness  phones,  and  50  cents  a 
month  for  residence  phones.  Q.  What  are 
yon  charging  for  yonr  mral  line?  A.  Twen- 
ty-five cents  a  month.  Q.  How  many  sub- 
scribers have  yon  on  those  lines?  A.  All  the 
vny  from  10  to  90.  Q.  And  that  nnmber 
can  be  bandied  In  a  prop»  manner  by  mak- 
ing this  long-distance  connection  which  yon 
are  requesting  the  Commission  to  give  yon? 
A.  Yes,  sir;  I  am  satisfied  It  can.  *  •  * 
Q.  Now,  what  do  you  charge  for  the  same? 
A.  One  dollar  for  business  and  00  cents  for 
residence  phones.  That  1b  to  the  stockhold- 
ers of  the  company.  Q.  Supposing  a  man 
Is  not  a  fltockbdldw,  then  what?  A.  The 
company  baa  refased  to  fomlsh  phones  as 
yet;  but  we  hare  pnt  In  3  or  4  phones.  If  a 
qian  will  purchase  a  phone,  we  will  install. 
•  *  *  The  phone  will  cost  talm  HO.  Q. 
Then  the  rates  of  the  two  phones  are  consid- 
erably different?  A,  Oh;  yea.  Q.  That  is 
the  idea  I  wanted  to  get  into  my  head.  It 
Is  the  plan  to  refuse,  except  to  the  stock- 
holders? A.  Why,  I  bare  got  by-laws  of 
this  company  in  my  poCket.  Whw  we  or- 
ganized this  company,  there  were  TP  business 
men  and  residents  that  agreed  to  subscribe 
¥26  towards  poling  and  wiring  the  town. 
That  la  pole  and  wlie  the  town,  and  meet 
the  mral  lines  at  the  city  limits.  •  •  • 
Q.  Up  to  dat)^  the  town  subscribers  in  yonr 
company  baTe  paid  $12  in  sabscripttons  and 
126  In  stock  for  telephones?  A.  I  do  not  un- 
derstand yonr  .Question.  Those  who  sub- 
scribe pay  fSS;  business  men  pay  yi  for 
phone  and  prlTate  residents,  BO  cents.  Q.  If 
they  hare  etodk  in  th6  company,  they  get 
their  budness  phone  fbr  fl  and  residence 
phone  for  60  cents?  A.  Tes,  sir.  Q.  So,  for 
the  first  year.  It  will  cost  them  only  $18  for 
their  houses  and  offices,  plus  $26  for  12m 
stocks?  A.  Yes,  sir." 

Section  6,  art  9,  of  the  Constitntlon,  is  as 
foUom:  "AU  telephone  and  tdegraph  lines, 
operated  for  hire,  shall  each  respectively 
receive  and  transmit  each  other's  messages 
without  delay  or  discrimination,  and  make 
physical  conneetiona  with  each  other's  lines, 
under  such  mles  and  regnlations  as  shall 
be  prescribed  1^  law,  or  by  any  commission 
created  by  this  Constltntlmi,  or  any  act  of 
the  Le^atnre  for  that  punwse." 

Section  2  of  the  ume  i^tlcle  also  provides: 
"Brery  railroad,  oil  pipe,  car,  express,  tele- 
phone or  telegraph  corporation  or  associa- 
tion organised  or  authorised  to  do  a  trans- 
portation or  transmission  bnslness  under  the 
laws  of  this  state  for  soch  purpose,  shall, 
ea<A  respecttrely,  have  the  ri^t  to  construct 
and  operate  Its  line  between  any  points  in 
this  state,  and  as  such  to  connect  at  the 


state  line  with  like  lines;  and  every  com- 
pany shall  have  the  right  with  its  road  or 
line,  to  Intersect,  connect  with,  or  cross  any 
railroad  or  such  line." 

A  telephone  company  is  a  transmission 
company.  Section  84,  art  9,  of  the  Consti- 
tution. 

Section  18  of  article  0  of  the  Constitution, 
in  part,  provides :  "The  Commission  shall 
have  the  power  and  authority  to  be  charged 
with  the  duty  of  snpervlsln^,  regulating  and 
controlling  all  transportation  and  trans- 
mission companies  doing  bnslness  in  ttls 
state,  In  all  matters  relating  to  the  perform- 
ance of  thetr  public  dntles  and  their  charg- 
es therefor,  and  of  correcting  abuses  and 
preventing  unjust  discrimination  and  extor- 
tion by  such  companies ;  and  to  that  eod  the 
Commission  shall,  ftom  time  to  time,  pre- 
scribe and  enforce  against  such  companies. 
In  the  manner  hereinafter  authorized,  such 
rates,  charges,  classlflcatltms,  of  traffic,  and 
rules  and  regtdatlons,  and  shall  require  them 
to  establish  and  maintain  all  sndt  public 
service,  faculties,  and  conveniences  as  may 
be  reasonable  and  Just,  which  said  rates, 
charges,  classlflcations,  mles,  regulations, 
and  requlrouenta,  the  Commission  may,  from 
time  to  time,  alter  and  amend,  •  •  •  and 
shall,  from  time  to  time,  make  and  enforce 
such  requirements,  rales  and  regulations  as 
may  be  necessary  to  prevent  unjust  or  un- 
reasonable discrimination  and  extortion  by 
any  transportation  or  transmission  company 
in  fiivor  of,  or  against  any  person,  locality, 
community,  connecting  line,  or  kind  of  traffic. 
In  the  matter  of  car  service,  train  or  boat 
sctaednte,  efficiency  or  transportation,  or 
transmission,  or  otherwise  in  connection 
with  ttke  public  duties  of  snc^  company." 

1.  It  Is  Insisted  by  the  appellant  that  the 
anwllee  tdephone  company  is  not  operated 
for  ftfrs,  and  for  that  reason  the  Commis- 
sion has  not  jurisdiction  to  make  the  order 
complained  of.  In  Hine  v.  Wadlington  et  al., 
as  OU.  888.  109  Pac.  801,  it  Is  said:  'Vbe 
only  Character  of  telephone  \tne,  urttetber 
owned  by  an  Individual,  company,  or  corpo- 
ration, excluded  from  the  jurisdiction  of  tbe 
GorporaH<m  Gonunission  Is  that  not  oper- 
ated for  hire." 

In  Twin  Valley  Telephone  Go.  v.  Mitchell 
et  al.,  27  Okl.  888,  118  Pac.  914,  It  Is  said : 
"Only  telephone  lines  'operated  fOr  bin'  are 
placed  hy  article  9  of  the  Constitution  under 
the  jurisdiction  of  tbe  Oorporation  Com- 
mission. Rural  or  farmen'  lines  operated 
on  the  mutual  plan,  without  any  charts  or 
toU  for  use  of  the  line,  an  not  suNect  to 
regulation  by  the  commission.'' 

^nils  exemption  was  inserted  at  the  In- 
stance of  the  rcprosentaUves  ot  tlie  mntoal 
companies  which  had  been  organized  In  ru- 
ral communities,  not  tot  the  purpose  of  prof- 
it, hot  fw  the  mutual  conveniences  of  the 
membera  thereof.  If  tbe  appellees'  telephme 
company  is  operated  for  hire,  It  then  be- 
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comes  snbject  to  the  control  of  tbe  Commis- 
sion, where  It  may  be  required  to  furnish 
reasonable  conveniences  and  facilities  for 
a  fair  and  just  compensation  to  the  patron- 
izing public.  The  appellee  In  Its  complaint 
does  not  claim  to  be  in  that  class  of  tele- 
phone companies  operated  for  hire.  Nor  are 
we  satisfied  from  the  evidence  that  It  comes 
within  each  class.  If  bo,  every  person  de- 
siring service,  conveniences,  and  facilities 
can  require  the  company  to  furnish  the  same, 
without  discrlmlnatioD,  for  a  fair  and  Just 
»}mpensation.  But  tbe  Commission  certain- 
ly has  jurisdiction  over  the  appellant  tele- 
phone company,  and  may  require  It  to  fur- 
nish all  reasonable  public  service,  convenl- 
euces,  and  faclHties  to  tbe  i>atronlzing,  or 
would-be  patronizing,  public  at  a  fair  and 
just  charge  or  remuneration.  The  appellee 
telephone  company,  if  operated  for  hire,  un- 
der section  6,  supra,  Is  entitled  to  physical 
connection  as  prayed  for,  but  If  not,  as  con- 
tended by  the  appellant,  still  It  would  be  en- 
titled to  have  the  appellant  to  furnish  to  It 
all  public  service,  facilities,  and  conveniences 
for  a  just  and  fair  consideration  or  remun- 
eration, as  much  so  as  any  other  patron. 

Suppose  a  firm  engaged  in  any  buBluess 
authorized  by  law,  composed  of  12  partners 
having  their  offices  in  12  dlCFerent  places, 
should  make  application  to  the  appellant  for 
long-distance  service  and  for  phone  connec- 
tions with  Its  long-distance  lines,  in  order 
that  such  service  might  be  afforded  to  said 
firm  and  all  of  its  members,  could  It  be  suc- 
cessfully contended  that  the  Commission  did 
not  have  power  and  authority  to  require 
such  service,  conveniences,  and  facilities  to 
be  afforded  by  appellant  to  such  patrons  for 
a  fair  and  just  remuneration?  We  think 
not.  What  Is  tbe  difference  between  a  mu- 
tual telephone  company  in  point  of  fact  and 
such  firm?  A  mutual  telephone  company  is 
composed  of  many  members,  and  when  It 
makes  application  to  th<e  appellant  for  long- 
distance service  for  each  of  Its  members, 
said  mutual  company  to  pay  for  such  ser- 
vice, facility,  and  convenience,  we  think  the 
Commission  has  the  authority  to  require 
sucli  connection  to  be  made,  and  for  such 
service  to  be  performed  at  all  times,  the  ap- 
pellant, however,  to  have  Just  and  fair  com* 
pensatlon  for  the  service  to  be  performed 
and  the  facilities  or  conveniences  furnished. 

The  order  of  the  Commission,  however,  re- 
quired the  installation  of  all  necessary 
equipment  for  the  connection  of  the  office 
ot  the  appellee  telephone  company  with  tbe 
long-distance  office  of  the  appellant  tele- 
phone company,  and  that  said  appellee 
should  bear  the  cost  of  such  apparatus  in- 
stalled In  its  office,  and  the  appellant  to 
pay  for  the  installation  of  tbe  necessary  ap- 
paratus In  its  office  for  the  connection  be- 
tween tbe  two  offices.  This  order  must  be 
modified  to  tbe  extent  that  the  appellee  tele* 
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phone  company  be  reqoired  to  pay  all  the  ex- 
penses of  the  installing  of  said  equipment, 
whether  In  the  office  of  the  appellee  or  the 
appellant  telephone  company,  but  in  all  oth- 
er respects,  where  the  order  of  the  Commis- 
sion is  In  accordance  with  this  opinion.  It 
must  be  affirmed.  See,  also.  Corporation 
Commission  v.  Sontbrni  By.  Co.,  153  N.  C 
659,  69  S.  G.  021. 

The  control  of  telephone  companies  has 
been  the  source  of  litigation  in  othw  juris- 
dictions. See  Central  Union  Telegraph  Com- 
pany V.  Falley,  IIS  Ind.  194,  19  N.  E.  604. 
10  Am.  St  Rep.  114;  BUllngs  Mutual  Tele- 
phone Co.  T.  Rocky  Mountain  Bell  Telephone 
Co.  (C.  O  )  155  Fed.  207;  Cumberland  Tele- 
phone &  Telegraph  Co.  v.  Kelly.  160  Fed.  316. 
87  C.  C.  A.  268.  15  Am.  &  Eng.  Ann.  Cas.  12ia 

2.  It  Is  insisted  that  the  order  of  the  Com- 
mission constltnCes  the  taking  of  the  prop- 
erty of  the  appellant  without  just  compen- 
sation, and  without  dne  process  of  law,  and 
denies  It  tbe  equal  protection  of  tbe  laws, 
and  is  in  contravention  of  the  Constitutions  of 
Oklahoma  and  of  the  United  States.  The 
order  of  the  Commliudon  Is,  In  par^  as  fol- 
lows: 

"The  Commission  finds  from  the  evidence 
that  to  connect  the  exchange  of  complain- 
ant with  that  of  the  defendant  would  require 
some  additional  equipment  for  that  purpose, 
and  would  incur  some  expense.  The  com- 
plainant, It  appears,  la  willing  to  bear  tills 
expense  necessary  for  the  furnishing  of  rea- 
sonable equipment  for  the  service  desired. 
The  complainant  further  concedes  that  all 
reasonable  rules  of  the  defendant  in  the 
transaction,  of  Its  business  should  be  com- 
plied with,  and  that  the  defendant  should 
receive  from  the  subscribers  of  the  complain- 
ant the  same  amount  of  consideration  for 
the  transmission  of  long-distance  messages 
that  it  receives  from  the  subscribers  of  its 
own  exchange  at  Pond  Cre^  The  Conunls- 
sion  finds  from  the  evidence  that  physical 
connection  betwera  the  exchange  of  com- 
plainant and  defendant  can  be  made  without 
Impairing  tbe  service  of  tbe  defendant's  lo- 
cal exchange  or  long-distance  lines ;  that  the 
circuit  may  be  Installed,  one  terminus  being 
in  the  exchange  of  tbe  defendant,  and  the 
other  terminus  In  the  exchange  of  complain- 
ant, with  proper  equipment  supplied  In  both 
exchanges.  The  Commission  finds  from  the 
evidence  that  the  supervision  of  the  traffic 
can  best  be  handled  at  the  defendant's  ex- 
change, and  that  such  rules  and  methods  for 
handling  such  ti'affic  as  now  prescribed  by 
the  defendant  are  not  unreasonable.  It  is 
therefore  ordered  that  the  defendant,  the 
Pioneer  Telephone  &  Telegraph  Company,  In- 
stall in  the  exchange  of  complainant  and  its 
own  exchange,  in  the  town  of  Pond  Greek, 
such  special  apparatus  as  may  be  necessary 
for  the  operation  and  intnchange  of  service, 
and  cooBtnict  between  the  aald  exphange  a 
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line  to  connect  said  epparatos,  and  Inune- 1 
dlately  upon  completion  of  same  shall  re- 
ceive and  transmit  long-distance  messages 
for  ttie  sabscribers  of  ttae  complainant  and 
tbose  having  connection  with  tbe  exchange 
of  the  complainant  over  the  lines  of  the  de- 
fendant to  any  point  reached  by  the  defend- 
ant's toll  lines  or  connections;  that  said 
equipment  shall  be  installed  on  or  before  the 
ISth  day  of  September,  1909:  and  that  the 
complainant  shall  pay  the  actual  cost  of  the 
material  and  the  Installation  of  this  coQnec- 
tlon  for  all  apparatus  used  in  complainant's 
excliange,  and  the  defendant  shall  supply 
and  Install,  at  Its  own  expense,  all  apparatus 
necessary  to  make  the  proper  connection  In 
Us  own  exchange,  and  the  complainant  stiall 
pay  for  the  installation  and  wire  between 
the  exchanges.  After  this  connection  shall 
have  made,  any  gross,  Inadequate,  or  will- 
ful refusal  to  serve  the  patrons  of  those  call- 
ing for  long-distance  connections  through 
the  exchange  of  the  complainant  will  be  con- 
sidered by  the  Commission  a  violation  of 
this  order,  and  all  rules  and  regulations  im- 
posed by  the  defendant  upon  the  complain- 
ant shall  be  subject  to  tbe  approval  of  the 
Commission  before  the  complainant  will  be 
bound  thereby,  being  understood  that  the 
pr^ent  operating  rules  of  the  defendant  are 
considered  reasonable  and  binding,  and  the 
above  has  reference  only  to  changes  made  ta 
the  regular  system  now  In  force." 

Tbe  Commission,  under  the  provisions  of 
sections  2,  5,  and  18  of  article  9  of  the  Con- 
stitution of  Oklatioma,  Is  authorized  to  make 
such  order  as  heretofore  indicated  by  us, 
provided  it  is  reasonable  and  Just  The 
rulee  and  charges  of  the  appellant  thereto- 
fore in  force  are  continued  by  this  order. 
Oertainly  the  appellant  cannot  be  heard  to 
complain,  when  the  rules  and  charges  ap- 
plied by  It  to  the  public  generally  are  made 
by  the  Commission  to  also  apply  to  appellee. 
The  appellee  must  pay  all  these  charges  for 
its  different  members,  Just  as  a  firm  must 
pay  tbe  charges  for  Its  different  members. 
Ab  to  whether  the  different  members  of  the 
firm  make  a  contribution  Into  the  partner- 
ship fund  1^  way  of  reimbursement,  or 
whether  the  members  of  the  mutual  compa- 
ny make  a  contribution  into  the  genial  fund 
by  way  of  reimbursement,  with  that  the  ai>- 
pell  ant  has  no  concern.  The  fact  that  the 
appellee  company  Is  composed  of  many  citi- 
zens, who  formed  a  co-operative  or  mutual 
plan,  by  which  they  maintain  their  lines 
to  and  from  tbelr  residences  or  places  of 
boslnesB  to  a  common  point,  and  there  have 
an  agttit  or  operator  representing  them,  and 
cause  connections  to  be  made  with  appel- 
lant's long-diBtanoe  line  Cor  the  convenience 
of  said  members  of  this  company,  but  not 
for  hire  or  profit,  is  not  Just  ground  for  com- 
plaint on  the  part  of  appellant.  However, 
tbe  appellee  company  must  pay  a  Just  and 


I  fair  charge  for  all  service,  and  compensate 
for  all  faculties  and  conveniences.  The  ap- 
pellant company  being  a  domestic  corpora- 
tion, every  prov^lon  of  sections  2,  &,  and  18  of 
article  9  of  the  Constitution  becomes  a  part 
and  a  condition  of  its  charter.  Noble  State 
Bank  v.  HaskeU,  22  Okl.  48,  97  Pac  690; 
Missouri,  Oklahoma  &  Oulf  R.  Co.  t.  State 
et  al.,  119  Pac.  117,  recentiy  decided  by  this 
court,  but  not  yet  officially  reported ;  Ham- 
mond Packing  Co.  v.  Arkansas,  81  Ark.  519, 
100  S.  W.  407,  1199,  126  Am.  St.  Rep.  1047; 
Id.,  212  U.  S.  322,  29  Sup.  Ct  370,  63  L. 
Ed.  530;  Ozan  Lumber  Co.  v.  Blddie,  87  Ark. 
587,  113  S.  W.  796 ;  Leep  t.  Railway  Co.,  68 
Ark.  407,  26  S.  W.  83,  23  L.  R.  A.  264,  41  Am. 
St  Rep.  109;  Union  Sawmill  Co.  v.  Felsen- 
thal,  85  Ark.  346,  108  S.  W.  217;  Arkansas 
Stave  Co.  v.  State,  94  Ark.  27,  125  S.  W. 
1001,  27  L.  R.  A.  (N.  S.)  255,  140  Am.  St 
Rep.  103;  New  York  Cent.  &  H.  B.  lU  Co.  t. 
Williams,  199  N.  T.  108,  92  N.  K.  404,  139 
Am.  St  Rep.  850. 

In  Norfolk  &  Portsmouth  Belt  Line  Co.  v. 
Commonwealth,  103  Va.  289,  49  S.  E.  39,  It 
Is  said: 

"The  principle  upon  which  tlie  state  as- 
sumes authority  to  control  and  regulate  the 
affairs  of  railroads  and  other  public  service 
corporations  rests  largely  upon  the  doctrine 
of  agency.  Such  corporations  are  founded 
by  the  Legislature  for  public  purposes,  and 
are  clothed  with  authority,  subject  to  state 
regulation  and  control,  to  exercise  Important 
governmental  functions.  By  their  charters, 
they  are  granted  privileges  which  may  not 
be  exercised  by  private  persons,  whether 
individuals  or  corporations,  but  always  with 
the  reservation,  express  or  Implied,  that 
such  privileges  are  subject  to  reasonable 
governmental  control.  Cal.  v.  Pac.  R.  R.  Co., 
127  U.  S.  40,  8  Sup.  Ct.  1073,  32  L.  Ed.  150. 
This  right  of  control  is  part  of  the  police 
power  of  the  state. 

"As  was  said  by  this  court  in  the  City  of 
Petersburg  v.  Petersburg  Aqueduct  Co..  102 
Va.  054,  47  S.  E.  848:  'Bearing  In  mind  the 
distinction  between  public  and  private  cor- 
porations In  the  matter  of  public  control, 
that  the  former  are  regarded  as  iastrumen- 
talltles  of  the  state,  and  liable  to  visitation 
and  regulation,  while  the  charters  of  the  lat- 
ter are  contracts,  within  the  meaning  of  tb« 
contract  clauses  of  the  state  and  federal 
Constitutions,  the  obligation  of  which.  In 
the  sense  of  those  clauses,  cannot  be  Im- 
paired, •  *  •  nevertheless  the  police 
power  of  the  state  is  a  governmental  func- 
tion, the  exercise  of  which  neither  the  Legis- 
lature nor  any  subordinate  agency  thereof, 
upon  which  part  of  Its  authority  may  have 
been  comferred,  can  alienate  or  surrender 
by  grant  contract,  or  other  delegation. 
Richmond,  etc.,  Oo.  v.  Richmond,  67  Va.  83, 
s.  c  96  n.  S.  621,  24  L.  Ed.  734;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25.  24 
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li.  Bd.  989;  Stone  v.  Mississippi,  101  U.  S. 
814,  2S  L.  Ed.  1079;  Batchers'  Union  Slaugh- 
ter House,  eta,  Co.  v.  Crescent  City  Live 
Stock  Landing,  etc.,  Co.,  Ill  V.  S.  746,  4  Sup. 
Ct  662,  28  L.  Bd.  585;  Powell  v.  Pennsyl- 
vania, 127  U.  8.  678,  8  Sup.  Ct  992.  32  L. 
Ed.  253.  •  *  •  It  foUowB,  as  a  neces- 
sary consequence  from  the  foregoing  state- 
ment of  the  law,  that  there  Is  an  implied 
reservation  of  the  police  power  of  the  state 
In  every  public  charter  granted  by  the  Legis- 
lature.' 

"Governmental  powers  are  conferred  upon 
the  state  primarily  by  the  people.  In  trust 
for  the  benefit  of  all  of  Its  citizens;  and 
whether  exercised  by  the  government  direct- 
ly through  Its  own  officials,  or  Indirectly 
through  the  agency  of  corporations  chartered 
by  the  state,  must  be  exercised  impartially, 
and  without  discrimination,  for  tbe  benefit 
of  all  the  people.  fThls  Is  the  basic  principle 
upon  which  our  government  is  founded,  and 
the  philosophy  of  tbe  constitutional  provi- 
sion securing  to  every  one  tbe  'equal  protec- 
tion of  the  law.' 

"  'A  franchise  Is  a  right,  privilege,  or  pow- 
er of  public  concern,  which  ought  not  to  be 
exercised  by  private  Individuals  at  their 
will  and  pleasure,  but  should  be  reserved  for 
public  control  and  administration,  either  by 
the  government  directly,  or  by  public  agents 
acting  nnder  such  conditions  and  regulations 
as  tbe  government  may  Impose  in  the  pub- 
lic interest'  Cal.  v,  Pac.  R.  R.  Co.,  supra, 

"Railroads  are  public  highways,  and  in 
this  age  of  advanced  civilization  are  as  es- 
sential to  the  life  of  the  state  as  ordinary 
roads  and  streets  are  to  the  existence  of  ru- 
ral and  urban  communities.  The  very  ex- 
istence of  public  corporations,  as  well  as 
tbeir  power  to  exact  fares  and  freights,  Is 
derived  from  tbe  state;  and  It  cannot  be 
deprived  of  Its  superintending  power  over 
them.  Cherokee  Nation  v.  Kansas  R.  R.  Co., 
Ici5  U.  S.  657,  10  Sup.  Ct  905,  34  L.  Ed.  295; 
L.  &  N.  R.  R.  Co.  V.  Kentucky,  161  U.  S.  696, 
16  Sup.  Ct  714,  40  L.  Ed.  849;  Smyth  v. 
Ames,  168  U.  S.  644,  18  Sup.  Gt  418,  42  L. 
Ed.  819;  Wis.,  etc.,  Co.  v.  Jacobson,  179  U. 
S.  297,  21  Sup.  Ct  116,  46  L.  Ed.  194. 

"In  Lake  Shore,  etc.,  R.  R.  Co.  v.  Ohio, 
173  U.  S.  302,  19  Sup.  Ct  465,  43  L.  Ed. 
702,  It  was  said:  'In  the  recent  case  of 
Jones  V.  Brim,  165  U.  S.  180,  17  Sup.  Ct 
282,  41  L  Ed.  677,  It  was  adjudged  that  em- 
braced within  the  police  power  of  the  state 
was  the  establishment  maintenance,  and 
control  of  public  highways  there,  and  under 
such  power  reasonable  regulatJons  Incident 
to  the  right  to  establish  and  maintain  such 
highways  could  be  established  by  the  state.' 

"In  thU  commonwealth,  the  State  Corpo- 
ration Commission,  created  by  constitutional 
anthority,  is  the  Instrumentality  throivb 
wbicbi  tbe  state  nerdses  Its  governmental 
powers  for  the  regalatim  and  control  of 


public  service  corporations.  For  that  pur- 
pose, It  has  been  clothed  with  legislative, 
Judicial,  and  executive  powers.  Subsection 
*b'  of  section  106  of  tbe  Constitution  [Code 
1904,  p.  cclil]  declares  that  tbe  commis- 
sion shall  have  •  the  power,  and  be  charg- 
ed with  the  duty,  of  supervising,  regulat- 
ing and  controlling  all  transportation  and 
transmission  companies  doing  business  In 
this  state.  In  all  matters  relating  to  the 
performance  of  their  pnbUc  duties  and  tbeir 
charges  therefor,  and  of  correcting  abuses 
therein  by  such  companies;  and  to  that 
end  the  Commission  shall  from  time  to 
time  prescribe,  and  enforce  against  such 
companies,  In  the  manner  hereinafter  au- 
thorized, such  rates,  charges,  classifications 
of  traffic,  and  rules  and  regulations,  and 
shall  require  them  to  establish  and  maintain 
all  such  public  service  facilities  and  con- 
veniences, as  may  be  reasonable  and  Just 
which  said  rates,  charges,  classUications, 
rules,  regulati<Hi8  and  requirements  the  com- 
mission may  from  time  to  time  alter  and 
amend.'    •   •  • 

"If  the  power  of  the  commission  is  limit- 
ed merely  to  fixing  the  rate  for  carriage, 
and  it  is  without  authority  to  so  regulate 
that  service  as  to  render  it  effective^  it  Is 
obviously  wholly  Inefficacious  with  respect 
to  tbts  large  class  of  consignees  and  ship- 
pers." 

In  that  case  the  order  of  the  State  Cor- 
poration Commission  of  Vii^nla,  fixing  the 
charge  for  placing  cars  In  position  to  be 
weighed  on  the  consignees'  or  shippers'  In- 
dividual track  scales,  located  on  sidings 
leading  to  Industries  along  tbe  line  of  ai>- 
pellant's  railroad,  at  26  cents  per  car  for 
each  car,  loaded  or  empty,  so  placed  In  po- 
sition and  weighed,  was  assailed  by  the  rail- 
road company,  on  the  ground  that  tbe  Com- 
mission had  no  authority  to  fix  the  charge- 
The  court  held  that  the  service  In  question 
was  cognate  to  and  so  intimately  connected 
with  the  public  service  involved  in  the  car- 
riage and  delivery  of  freight  by  the  railroad 
company  to  patrons  along  its  route  as  to 
constitute  a  part  of  such  service,  and  con- 
sequently subject  to  governmental  controL 
And,  further,  that  wherever  tbe  service  re- 
quired felt  within  the  category  of  a  public 
service,  within  the  meaning  of  the  provi- 
sions of  said  Constitution,  which  are  a  proto- 
type  of  the  public  service  oorporfttl<Hi  provi- 
sions of  our  Gonatitntion,  tbe  Oorporatlon 
Commission  bad  anttaorlty  to  regulate  tbe 
same.  It  was  farther  declared  that  the  duties 
of  a  common  carrier  may  arise  out  of  usage, 
as  well  as  from  statutory  mactments,  and 
when  once  established  the  obligation  of  such 
carriers  to  perform  them  is  as  binding  in  the 
one  case  as  the  other,  and  that  in  that  case 
the  evidence  showed  that  it  was  the  custom 
of  the  appellant,  as  well  as  other  railroad 
companies,  under  similar  conditions;  to  ren- 
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der  such  gerrlce  for  tbeir  customers  as  an 
Incident  to  the  carriage  and  dve  delivery 
of  their  freight 

Under  the  provisions  of  the  Constitution 
of  this  state,  the  appellant  telephone  com- 
pany is  a  public  service  corporation,  subject 
to  the  same  regulations  as  a  railroad  com- 
pany. It  is  common  usage  for  appellant, 
nud  other  telephone  companies  In  tbls  state, 
to  place  telephone  booths  and  switchboards 
In  hotels  and  other  places,  where  there  is 
sufficient  demand  for  long-distance  service. 
The  fact  that  the  appellee  telephone  com- 
imny,  not  organized  for  profit  or  hire,  but 
for  the  convenience  of  rural  residents,  In 
order  that  they  may  as  cheaply  as  possible 
have  telephone  connections  with  the  urimn 
and  commercial  world,  may  result  in  cur- 
tailing the  field  for  appellant's  operation 
and  gain  Is  no  reason  why  the  service,  fa- 
cilities, and  conveniences  shall  not  be  af- 
forded to  said  appellee  for  a  fair  and  just 
compensation.  When  appellant  procured 
its  charter  and  its  franchise  to  engage  bi 
this  public  service  business.  It  did  it  with 
the  full  knowledge  that  it  thereby  l>ecame 
an  agency  of  the  state,  sabject  to  its  control 
and  regulation,  nnder  the  exercise  of  Its 
police  power,  for  the  comfort  and  conven- 
ience of  the  citizens  of  the  state  (31  Cyc. 
902),  SDbJeet  to  the  condition  that  appel- 
lant's property  should  not  be  taken,  except 
by  due  process  of  law.  When  a  fair  and 
Jast  compensation  Is  afforded  for  such  con- 
venience, facility,  and  service,  ttiat  consti- 
tutional requirement  Is  satisfied.  The  order 
of  the  Commission,  as  modified,  must  be  af- 
firmed. 

TURNER,  C.  J.,  and  DUNN.  HAXE8.  and 
KANE;  JJ.,  concur. 


WESTERN  GOAL  &  mNINO  CO.  et  al.  t. 
OSBORNE. 

(Supreme  Court  of  Ofclahoouu    Sept.  26, 
191L) 

fSyUahut  iv  the  Court.} 

1.  Reuoval  or  Causes  (i  89*)— Pbocebdmob 

FOR  REMOVAI/— EFiXCT. 

When  a  petition  for  removal  to  the  prop- 
er court  of  the  United  States  is  filed  in  a  state 
court,  accompanied  by  the  proper  bond,  only 
a  question  of  law  as  to  the  sumciency  of  the 
pftitioD  for  removal  Is  presented  to  the  state 
court. 

lEd.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  S  193;  Dec.  Dig.  |  89.*] 

2.  Eemoval  or  Causes  (S  89*)— Pbocebdikgb 
FOR  Reuovau— Effect. 

Where  the  right  of  removal  arises  out  of 
the  facta  averred  in  the  petition  for  removal, 
that  issne  cannot  be  tried  In  the  state  court. 


but  must  he  beard  in  the  federal  court  to  which 
removal  is  sought. 

[Eld.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |  193;  Dea  Dig.  1  89.«j 

3.  Removal  of  Causes  (|  89*)— PBOcncDiHafl 

FOB  Removal— Effect. 

Where  a  suit  is  brought  acaioat  a  foreiga 
corporation  and  one  of  its  reudent  employ^ 
alleging  .tlie  joint  neghceace  of  both  as  the 
cause  of  the  injury  suffered  by  the  plalnUff, 
and  the  corporation  files  a  petition  for  remov- 
al, settiog  up  that  its  employd  bad  no  duty 
to  perform  and  did  nothing  with  reference  to 
the  alleged  negligent  acts,  but  that  he  was 
joiaed  for  the  fraudulent  purpose  of  prevent' 
Ing  a  removal  to  the  United  States  Circuit 
Court  the  petition  for  removal  ahoOld  be 
granted  by  the  state  court  and  the  question 
of  fact  involved  left  for  the  determination  of 
the  Circuit  Court  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes.  Cent.  Dig.  {  19&;  Dec  Dig.  |  89.*] 

4.  Removal  of  Causes  (f  86*)— Petition- 
Verification. 

While  it  is  good  practice  to  verify  a  pe- 
tition for  removal,  such  verification  is  not  a 
necessity  and  defects  alleged  to  «xiat  are  not 
materiaL 

_[Ed.  Note,-^or  otlwr  cases,  m  Removal  of 

Causes,  Dec.  Dig.  |  86.*™ 

6.  Rbmovai.  or  Causes  (f  94*)— Waivkb  or 
Objections— Proceedhtos  at  Trial. 

After  a  petition  for  removal  has  been 
overruled  by  the  state  court  and  an  exception 
saved,  the  error,  it  any,  is  not  waived  by  pro- 
ceeding to  trial  and  in  doing  so  filing  a  mo- 
tion reqniring  the  plaintiff  to  furnish  seenriV 
tor  costs. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |  203;  Dec.  Dig.  S  94.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Coal  County; 
A.  T.  West,  Judge. 

Action  by  William  F.  Osborne  against  the 
Western  Coal  &  Mining  Company  and  an* 
other.  Judgment  for  plaintiff,  and  defend* 
ants  bring  error.  Beversed  and  rananded. 
with  instructions. 

Ira  D.  Oglesby,  for  plaintiffs  In  error.  D 
H.  Linebaugb,  for  defendant  in  error. 

AMKS,  O.  This  action  was  brought  in 
the  district  court  of  Coal  county  by  William 
F.  Osborne,  the  defendant  In  error,  against 
the  Western  Goal  &  Mining  Company  and 
Dave  Stoddard,  the  plalntllb  In  error,  to 
recover  damages  sustained  by  the  plaintiff 
while  employed  In  a  mine  belonging  to  the 
defendant  the  Western  Coal  &  Mining 
Company.  The  Mining  Company  filed  Its 
petition  for  removal,  which  was  overruled  by 
the  district  court,  and  thereafter  the  case 
proceeded  to  trial,  resulting  in  a  Terdlct  in 
favor  of  the  plaintiff  and  affainst  the  defend* 
ants,  who  bring  the  case  here  by  petition 
In  error.  At  the  ttarrataold  of  the  case  we  are 
confronted  with  the  question  of  the  oonrt's 
jurisdiction  to  proceed  after  the  filing  of  the 
petition  for  removal,  and  if  the  cause  should 
have  been  removed  It  Is  unnecessary  to  cou' 
sider  the  other  assignmenta  of  errta. 


*For  other  eases  see  some  topic  aad  sactlon  NUUBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Swles  4  Rap'r  Indexes 
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The  plaintiff  was  Injured  while  driving  a 
car  through  a  door,  or  brattice,  In  a  mine 
operated  by  the  Mining  Company.  The  al- 
legations ot  his  petition  are  to  the  effect  that 
the  defendant  Stoddard  was  employed  by 
the  Mining  Company  as  "air  boss,"  and  that 
it  was  his  duty,  among  other  things,  to  su- 
pervise the  Tentllating  apparatus  In  the 
mine,  to  see  that  the  doors  were  properly 
placed  and  bnng  and  to  Iceep  the  same  In 
repair,  and  that  the  particular  door  by  which 
the  plaintiff  was  Injured  was  negligently 
erected  and  was  In  an  unsafe  couditlou  and 
negligently  equipped  with  an  unsafe  prop 
to  bold  It  open  while  the  plaintiff  was  drlv-  i 
ing  through  it,  and  that  these  conditions 
were  brought  about  by  the  negligence  of . 
both  Stoddard  and  the  Mining  Company. 

[1  ]  There  are  certain  settled  principles 
governing  removals,  which  are  stated  by  I 
Mr.  Justice  Day  in  his  dissenting  opinion  ' 
In  Illinois  Central  Railroad  Company  v. 
Sheegog.  216  U.  S.  SOS,  324.  30  Sup.  Ot  101, 
105  (54  L.  Ed.  208),  as  follows: 

"When  the  petition  for  removal  is  filed  In 
the  state  court,  accompanied  by  the  proper , 
bond,  a  question  of  law  as  to  the  sufficiency  of  | 
the  petition  for  removal  only  Is  presented  to  : 
that  court  National  S.  8.  Co.  v.  Tugman,  106 
U.  S.  118,  1  Sup.  Ct  58,  27  L.  Ed.  87;  Stone 
V.  South  Carolina,  117  U.  S.  430,  6  Sup.  Ct 
799,  29  L.  Ed.  962 ;  Carson  v.  Hyatt,  118  U. 
S.  279,  6  Sup.  Ct  1050,  30  L.  Ed.  167;  Bur- 
lington, C.  R.  &  N.  R.  Co.  V.  Dunn,  122  U. 
S.  513,  7  Sup.  Ct.  1262,  30  L.  Ed.  1159; 
Crehore  v.  Ohio  &  M.  R.  Co.,  131  IT.  S.  240, 
9  Sup.  Ot  692,  83  L.  Ed.  144 ;  Madlsonville 
Traction  Co.  v.  St  Bernard  Mln.  Co.,  196 
U.  S.  239,  25  Sup.  Ct  251,  49  L.  Ed.  462. 

[2]  "It  Is  equally  well  settied,  and  Is  a 
result  of  the  principle  Just  stated,  that  where 
the  right  of  r^oval  arises  because  of  cer- 
tain facts  averred  in  the  petition,  that  is- 
sue cannot  be  tried  In  the  state  court  but 
must  be  heard  In  the  federal  court  which 
alone  has  jurisdiction  to  determine  such 
Issues  of  fact  Carson  v.  Dunham,  121  XJ. 
S.  421,  7  Sup.  Ct  1030,  SO  U  Ed.  992;  Bur- 
lington, a  R.  &  N.  R.  Co.  V.  Dunn,  and 
Crehore  t.  Ohio  &  M.  R.  Co.,  supra;  Kan- 
sas City,  Ft  8.  &  M.  R.  Co.  V.  Daughtry, 
138  D.  S.  298,  11  Sup.  Ct.  306,  34  I*  Ed.  963; 
Madlsonville  Traction  Co.  v.  St  Bernard 
Mln.  Co.,  supra." 

It  Is  true  that  these  principles  are  quot- 
ed from  the  dissenting  opinion,  but  the  court 
in  the  majority  opinion  concedes  these  to  be 
correct,  and  In  considering  the  question  in- 
volved these  principles  may  be  taken  as 
the  settled  law  applicable. 

[I]  It  follows,  therefore,  that  for  the  pur- 
pose of  determining  whether  the  petition  for 
removal  should  have  been  granted,  we 
cannot  consider  the  events  transpiring  at 
the  trial,  so  that  we  must  disregard  the  fact 
that  at  the  trial  there  waa  testimony  tend- 
ing to  show  that  Stoddard  did  have  a  duty 
to  pwfomi  with  reference  to  the  door  In 


controversy,  and  that  he  did  perform  It 
negligently,  and  that  the  verdict  was  against 
him  as  well  as  the  Mining  Company,  but  we 
must  determine  the  question  upon  the  pe- 
tition of  the  plaintiff  and  the  petition  for 
removal,  taking  as  true  the  facta  alleged  by 
the  defendant  in  the  petition  for  removal. 
The  facts  so  alleged  are  as  follows:  "That 
said  complaint  if  It  states  a  cause  of  ac- 
tion, states  one  wholly  against  this  defendant 
for  negligence  In  the  manner  in  which  it 
operated  its  coal  mine,  and  for  Its  failure 
to  perform  duties  imposed  upon  it  by  law 
and  does  not  show  any  personal  negligence 
or  personal  acts  of  the  other  defendant 
Dave  Stoddard,  by  which  he  Is  liable  to 
plaintiff  nor  does  the  said  complaint  show 
such  facts  as  makes  the  defendants  jointly 
liable.  If  any  joint  liability  Is  alleged  and 
shown  by  said  complaint  the  alleged  joint 
liability  does  not  in  fact  exist  and  the  said 
allegations  and  attempt  to  show  joint  negli- 
gence of  defendant  and  said  Dave  Stoddard  as 
defendant  herein  and  making  him  defendant 
of  this  suit  were  for  the  sole  purpose  of  de- 
feating defendant's  right  to  remove  this 
cause  to  the  United  States  Circuit  Court 
and  the  said  Stoddard  was  fraudulently 
made  defendant  for  this  purpose  and  no 
other.  Defendant  allies  that  the  code- 
fendant  Dave  Stoddard,  had  no  personal 
connection  with  the  action  complained  of 
by  plaintiff  and  be  did  nothing  and  omitted 
to  do  nothing  which  in  any  way  contributed 
to  the  accident  and  at  the  time  thereof  it 
was  not  his  duty  to  see  that  the  door  men- 
tioned In  plaintiff's  complaint  was  properly 
placed  and  properly  hung,  nor  was  it  his 
duty  to  keep  same  In  repair  and  all  alle- 
gations of  personal  negllguijCe  of  the  Bald 
Dave  Stoddard  are  untrue." 

The  defendant  relies  primarily  upon  Weck- 
er  V.  National  Enameling  &  Stamping  Com- 
pany, 204  tJ.  S.  176,  27  Sup.  Ct  184,  Bl 
L.  Ed.  430,  while  the  plaintiff  relies  pri- 
marily upon  Illinois  Central  Railroad  Com- 
pany V.  She^oft  216  n.  S.  308,  30  Sup.  Ct 
101,  54  L.  Ed.  208.  In  the  Wecker  Case 
the  plaintiff  sued  the  Stamping  Company 
and  one  Wettengel,  alleging  that  Wetten- 
gel  as  an  employ^  of  the  Stamping  Company 
was  charged  with  the  superintendence  and 
oversight  of  the  plaintiff  In  the  performance 
of  his  duty  as  well  as  with  the  doty  of  su- 
perintending and  properly  planning  the  con- 
struction of  a  furnace  and  providing  suit- 
able safeguards  for  the  protection  of  plain- 
tiff while  working  thereon.  The  Stamping 
Company  in  Its  petition  for  removal  allege 
that  Wettengel  was  not  charged  with  the 
supOTlntendence  and  oversight  of  the  plain- 
tiff, or  with  the  dut7  of  properly  planning 
the  construction  of  the  furnace  or  any  of 
the  safeguards  connected  therewith,  and 
that  be  was  merely  a  draftsman  or  clerk 
whose  sole  duty  was  to  draw  plans  accord- 
ing to  instructions,  and  that  the  plaintiff  at 
the  time  of  filing  the  suit  well  knew  the 
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facts,  and  that  Wetteogel  was  joined  merel7 
for  the  purpose  of  preventing  a  removal  to 
the  United  States  court.  Upon  tbia  petition 
the  case  was  ronoved  into  the  Clrcntt  Court, 
and  there  the  question  ot  fact  was  tried 
out,  and  the  Circuit  Court  found  on  the 
evid^ce  that  the  averments  of  the  petition 
for  removal  were  true,  and  that  the  case 
therefore  was  properly  removable.  This  is 
substantially  Identical  with  the  case  at 
bar,  the  only  dlfterence  being  that  in  tlie 
case  at  bar  the  petition  for  removal  does  not 
allege  that  £he  plaintill  at  the  time  of  filing 
his  petition  actually  knew  that  Stoddard 
bad  notblDg  to  do  with  the  construction  or 
maintenance  of  the  door,  but  It  does  allege 
that  this  was  the  fact,  and  that  Stoddard 
was  fraudulratly  Joined  In  order  to  defeat 
a  removal. 

In  the  She^og  Case  the  plaintiff  sued  the 
Illinois  Central  Railroad  Company  as  the 
lessee,  the  Chicago,  St  Louis  &  New  Or- 
leans Railroad  Company  as  the  lessor,  and 
the  conductor  of  the  train,  in  the  operation 
of  which,  as  engineer,  the  plalntifTs  Intes- 
tate was  injured.  The  suit  was  brought  In 
Kentucky.  The  Illinois  Central  was  an  Il- 
linois corporation,  while  the  other  defend- 
ants were  citizens  of  E^tucky.  The  petition 
for  removal  averred  that  the  averments  of 
the  plaintiff's  petition  were  fals^  made  in 
order  to  prevent  a  removal  to  the  federal 
court,  but  removal  was  denied  by  the  trial 
court  and  this  action  was  affirmed  by  the 
Supreme  Court  of  Kentucky  as  well  as  by 
the  Supreme  Court  of  the  United  States.  To 
a  certain  extent  the  case  turned  upon  the 
question  of  the  Joint  liability  of  the  lessor 
and  lessee  railroad  companies,  and  the  ma- 
jority of  the  court,  in  an  opinion  delivered 
by  Mr.  Justice  Holmes,  held  that,  as  under 
the  Kentucky  law  the  lessor  railroad  com- 
pany was  liable  with  the  lessee  either  Joint- 
ly or  severally,  there  could  not  be  a  fraud- 
ulent joinder  as  to  the  lessor  unless  the 
suit  was  fraudulently  brought  as  to  the 
lessee,  and  that  upon  this  point  the  plain- 
tiff had  a  right  to  select  the  court  In  which 
be  would  litigate.  In  the  opinion  it  Is  said: 
"Of  course.  If  It  appears  that  the  Joinder 
was  fraudulent,  as  alleged.  It  will  not  be  al- 
lowed to  prevent  the  removal.  Wecker  v. 
National  Enameling  &  Stamping  Co.,  204 
U.  S.  176,  27  Sup.  Ct  184,  51  L.  Ed.  430. 
9  Am.  &  Eng.  Ann.  Cas.  767.  And,  further, 
there  Is  no  doubt  that  the  allegations  of  fact, 
80  far  as  material,  in  a  petition  to  remove, 
if  controverted,  must  be  tried  In  the  court 
of  the  United  States,  and  therefore  must  be 
taken  to  be  true  when  they  fail  to  be  con- 
sidered in  the  state  courts.  Grebore  t. 
Ohio  &  M.  R.  Co.,  131  U.  S.  240,  244,  9  Sup. 
Ct  692,  33  L.  Ed.  144,  145;  Chesapeake 
&  O.  R.  Co.  T.  HcCabe.  213  U.  S.  207,  29 
Sup.  Ct  430,  53  L.  Ed.  765.  On  the  other 
hand,  the  mere  epithet  'fraudulent*  in  a 
petition  does  not  end  the  matter.  In  the 
case  of  a  tort  wUcb  gives  xiae  to  a  Joint 


and  several  liability,  the  plaintUT  has  an 
al>soIute  right  to  elect,  and  to  sne  the  tort- 
feasor jointly  if  be  sees  fit,  no  matter  what 
hlfl  motive,  and  therefore  an  auction  that 
the  Joinder  of  one  of  the  defendants  was 
fraudulent,  without  other  ground  for  the 
charge  than  that  Its  only  purpose  was  to 
prevoit  r^oval,  would  be  bad  on  its  face. 
Alabama  G.  S.  R.  Co.  v.  Thompson,  200 
U.  S.  206,  26  Sup.  Ot  161,  50  L.  Ed.  441. 
4  Am.  &  Eng.  Ann.  Cas.  1147 ;  Olncinnati, 
N.  O.  &  T.  P.  R.  Co.  T.  Bohon,  200  U.  S.  221, 
26  Sup.  Ct  166,  60  L.  Ed.  448.  4  Am.  & 
Eng.  Ann.  Cas.  1152.  If  the  legal  effect  of 
the  declaration  In  this  case  Is  that  the  Il- 
linois Central  Railroad  Company  was  guilty 
of  certain  acts  and  omissions  by  reason  of 
which  a  Joint  liability  was  Imposed  upon 
it  and  Its  lessor,  the  Joinder  could  not  be 
fraudulent  in  a  legal  sense  on  any  ground 
except  that  the  charge  against  the  alleged 
immediate  wrongdoer,  the  Illinois  Central 
Railroad  itself,  was  fraudulent  and  false." 

It  Is  true  that  In  this  state,  under  the 
facts  as  alleged  In  the  petition,  Stoddard  and 
the  Mining  Comi>any  were  Jointly  liable. 
Coalgate  Co.  v.  Bross,  25  Okl.  244,  107  Pac. 
425,  188  Am.  St  Rep.  916.  But  If  the  facts 
as  set  out  In  the  petition  for  removal  are 
true,  Stoddard  was  not  liable  at  all,  and 
his  joinder  was  purely  fictitious.  As  we 
understand,  the  gravamen  of  the  decision  in 
the  Sheegog  Case  Is  that  by  virtue  of  the 
relation  between  the  two  railroads  there  was 
a  Joint  liability,  and  as  both  were  liable  as 
a  matter  of  law,  there  could  not  be  a  fraud*  . 
nlent  joinder  as  a  matter  of  fact  And  this 
view  of  the  Sheegog  Case  finds  support  in 
the  later  case  of  Cliicago,  Burlington 
ft  Quincy  Railway  Company  v.  Willard  (de- 
cided April  10,  ioil)  220  U.  S.  413,  31  Sup. 
Ct  460,  465,  65  L.  Ed.  521,  where  in  an 
opinion  delivered  by.  Mr.  Juslce  Harlan, 
who  dissented  In  the  Sheegog  Case,  it  la 
held  tliat  a  cause  conld  not  l>e  removed  to 
the  federal  courts  where  the  lessor  railroad 
and  the  lessee  railroad  as  a  matter  of  state 
law  were  jointly  liable,  because  under  such 
conditions  the  fraudulent  Jolndw  was  in 
fact  Impossible,  and  dted  the  Sheegog  Case 
as  authority  for  that  position,  as  shown  by 
the  following  quotation  from  the  opinion: 
"It  results  that  upon  the  face  of  the  record, 
the  action  throughout  was  proceeded  In  as 
a  Joint  action,  and  that  there  was  no  sep- 
arable controvenv  in  such  an  action  en- 
titling the  Iowa  corporation,  as  matter  of 
law,  to  remove  the  case  from  the  state  court 
And  it  cannot  be  predicated  of  the  plaintiff 
that  he  fraudulently  and  Improperly  made 
the  Illinois  corporation  a  codefendant  with 
the  Iowa  corporation  when  such  a  charge  Is 
negatived,  as  matter  of  law,  by  the  tact 
that  the  plaintiff  was,  as  we  have  seen,  en- 
titled under  the  law  of  Ullnola,  where  the 
cause  of  action  originated  and  within  which 
the  road  In  queatioD  was  located,  to  bring 
a  joint  action  against  the  XUinola  and  loiwa 
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companies.  Illlnola  a  B.  Co.  t.  Sbe^s. 
215  n.  S.  308,  316,  80  Sop.  Ct  101,  M  L. 
Ed.  208,  211." 

[4]  The  plalntifl  objecti  to  the  petition 
for  removal  on  account  of  an  alleged  In- 
Buffldent  affidavit,  bat  a  verlQcatioa  la  not 
required  by  the  statute,  altboagh  it  is  good 
practice  to  verify.  4  Fed.  St  Ann.  S49,  358 
(U.  S.  Comp.  St  1901,  p.  SOS). 

[i]  Tbe  plalntifT  argues  that  the  defendant 
waived  Its  right  to  a  removal  by  flltny  a 
motion  In  the  state  court  to  require  the 
plaintiff  to  secure  the  costs,  and  in  support 
of  this  dtes  Denning  T.  Kelly,  9  Ark.  435. 
In  that  case,  however,  the  defraidant,  before 
raising  objections  to  the  Jurisdiction  of  the 
court,  filed  its  motion  to  require  the  costs 
to  be  secured  and  the  court  held  that  this 
was  an  appearance.  We  do  not  think  that 
case  applies,  both  for  the  reason  stated  and 
for  the  further  retuon  that  there  the  ques- 
tion Involved  was  one  of  jurisdiction  over 
the  defendant,  while  here  the  question  In- 
volved 1b  not  one  of  jurisdiction  at  all,  but 
of  the  defendant's  light  to  remove  the  cause 
from  one  court  having  jurisdiction  to  an- 
other conrt  having  jurisdiction. 

The  cause,  for  the  reasons  stated,  should 
be  reversed  and  remanded  to  the  trial  court 
with  instructions  to  grant  the  petition  for 
.removal,  but,  of  course,  we  do  not  mean  to 
intimate  any  opinion  as  to  the  action  that 
should  be  token  by  the  Circuit  Court  of  the 
United  States  In  the  eveat  of  a  motitm  to 
remand. 

FEB  CUBIAIL  Adopted  in  wbola. 


BUBBUS  T.  FUNK, 
(Snpreme  Coart  of  Oklahoma.  Nov.  14, 1911.) 

.(Byllabua  ly  A«  OimrU) 

1.  Justices  or  ths  Peach  d  86*)-Jvs»i>xa- 

TZOn— TXTLB  TO  PaOPXBXT. 

In  fondble  detainer  before  a  justice  of  the 
peace,  the  Introduction  by  defendant  of  evl* 
dence,  in  effect,  that  plaintiff's  grantor,  at  the 
time  of  the  execatioa  of  the  deed  under  which 
plaintiff  claims  posaession,  was  a  minor,  where 
the  evidence  relative  thereto  Is  conflicting,  is 
not  sufficient  to  oust  the  court  of  jnriadlctloa 
to  try  tbe  right  of  possession. 

[Eid.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  St  8^-07;  Dec  Dig.  i 
36.*] 

2.  Apiul  aitd  Bbboi  d  7M*)— AasxoznaKn 
or  Ebbos— DsHiAL  or  Niw  Tbzaz., 

Where  the  appellant  falls  to  assign  as 
error  tbe  overruling  of  a  motion  for  a  new 
trial  in  the  petition  la  error,  no  question  Is 
properly  presented  in  this  court  to  review  er- 
rors aUend  to  have  occurred  during  the  prog- 
ress of  ue  trial  In  the  court  below. 

nSd.  Kote^For  otiier  eases,  see  Appeal  and 
Enor.  Cent  Dig.  U  8086-3080;  Dee.  Dig.  | 
764.*1 

Error  from  Wagoner  Coan^  Court;  W. 
T.  Drake,  Judge. 


Action  1^  W.  A.  rank  against  J.  D.  Bar- 
rus.  Judgment  tot  ^alntllf,  and  defendant 
brings  error.  Affirmed. 

Robert  F.  Blair,  for  plaintiff  in  error. 
Ghas.  O.  Watts,  for  defoidant  In  error. 

TUBNEB,  C  X  Tills  Is  an  actlim  tot  nn- 
lawfnl  detainer  originally  commenced  bj  do- 
fwdant  in  error  as  plaintiff  before  a  Jus- 
tice of  tbe  peace  In  and  for  Wagoner  town- 
ship and  county  to  recoT»  of  plaintiff  In 
error,  as  defendant,  possession  of  cwtaln 
real  estate.  For  answer  defendant  doiled 
plaintiff  to  be  tbe  owner  of  the  land,  that  h* 
was  mtltled  to  possession,  and  tbe  jnrlsdlc- 
tion  of  the  Justice  to  try  the  cause.  There 
was  Judgment  f6r  plalntifl,  and  tigi^  on  trl* 
al  anew  In  the  county  court  to  which  tbe 
case  was  appealed.  Defendant  brings  tbe 
case  here. 

[1]  Tbe  evidence  discloses  that  defendant 
was  In  possesslim  nndw  a  lease  from  tbe 
former  owner  whleb  had  expired,  and  wa> 
seeing  to  retain  possession  by  lioldlng  over 
under  u  alleged  new  lease  wtaldi  be  set  np. 
Assailing  plalntUTi  title  wblcih  was  a  deed 
from  bis  landlord,  and  Introduced  for  the 
purpose  of  iffovlng  plalntlfTs  right  of  po» 
session,  def^idant  sought  to  show  that  the 
same  was  void  because  of  the  alleged  minor- 
ity, wbm  mad€^  of  pbdntifri  grantor;  and 
the  issne  of  fftet  bring  determined  against 
Mm,  now  Claims  that  the  tlUe  to  tbe  land 
being  thus  Involved  the  Justice,  and,  on  ap- 
peal, the  county  court,  was  ousted  of  Juris- 
diction to  try  tbe  canssu  Sucb  not  bring  a 
proper  subject  trial,  tbe  Jurisdiction  of 
nrittaer  court  was  ^octed  tberriiy.  In  Van- 
sellous  T.  Huene,  26  OkL  248,  108  Pac.  U02. 
the  situation  was  strikingly  similar.  There, 
as  here,  dtfendant  was  In  possession  under 
a  lease,  and  after  tbe  expiration  of  his  term 
reftised  to  drilver  possession  to  the  purcbu- 
er.  Tbe  court  said;  'The  next  objection 
raises  Qie  question  of  the  sufflcteuy  of  the 
deed  to  tbe  ^alntlfl,  end  puts  In  ittde  the 
titie  to  the  propwty.  We  do  not  deem  this 
a  prefer  subject  tot  trial  In  tbe  present 
case.  *FOTClbfe  entry  and  detainer,*  or  Yor^ 
clble  riitiT  and  unlawful  detainer,'  Is  a  pro- 
ceeding at  law,  and  the  right  to  possession 
Is  the  sole  question  Involved,  and  evidenc- 
es of  title  are  only  matnlal  In  so  fiu  as 
they  tend  to  show  r^ht  of  possession,  and 
no  equities  of  parties  can  be  determined. 
Anderson  r.  Ferguson,  12  OkL  SOT,  71  Pac. 
225.  There  are  a  great  many  other  eases 
to  the  same  effect  in  tills  jurisdiction;  but 
the  qnesUon  Is  so  wril  settled  here  and  else- 
wha»  that  we  do  not  deem  It  necessary  to 
cite  them."  See,  also,  Powras  t.  Ueyers»  25 
Okl.  165,  105  Pac:  6T4. 

[1]  We  are  therefore  of  opinion  that  both 
courts  had  jurisdiction;  that  as  the  action 
of  the  trial  court  In  overruling  tbe  motion 
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for  s  new  trial  Is  not  assigned  as  error,  nei- 
ther In  the  petition  in  error  nor  the  briefs  of 
plaintiff  In  error,  and  the  onljr  remaining 
errors  assigned  are  those  alleged  to  hare 
occurred  in  the  trial  of  the  canse,  and  hence 
we  cannot  consider  them  (Donglaa  Co.  v. 
Sparks,  7  Okl.  269,  64  Pac.  467;  Beall  t. 
Life  Ins.  Co.,  7  Ok).  285,  54  Pac.  474;  OU 
Co.  V.  Bank,  12  Okl.  169,  70  Pac.  200;  De- 
Vitt  V.  City  of  Bl  Reno,  28  OkL  315,  114 
Pac.  293;  Kimbrlel  t.  Montgomery,  28  OkL 
743,  116  Pac.  1013),  the  Judgment  of  the 
lower  court  must  be  aflOnued.  It  is  so  or- 
dered. All  the  JuBtlcea  concor. 


NATION  T.  PLANTERS'  &  MECHANICS* 
BANE. 

(Snprema  Court  ol  Oklahoma.  Nor.  14,  1911.) 

(8i/Udbu»  by  <A«  OowiJ 

1.  BsTOPPEZ.  <!  22*>— Recitals  ik  BIobxoaqb 

— PBIOB  IlTCUMBBAffOEa. 

One  who  takes  a  convejance,  absolute  or 
conditional,  which  redtes  that  it  is  second  or 
subordinate  to  some  other  mortgage  or  lien, 
Is  not  the  purchaser  of  the  entire  thing  con- 
veyed thereby.  He  purchases  only  the  sarplua 
or  residuum  after  Batisfying  the  other  Incum- 
brances, and  is  estopped  to  deny  the  existence 
of  the  prior  mortgage  or  the  validity  of  the 
lien,  although  it  be  not  acknowledged,  record- 
ed, or  filed  as  required  by  the  statutes. 

[Bd.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  IS  27-51;  Dec.  Dig.  $  22.*] 

2.  Set-Oft  and  CouNTrRCLAiM  ({  33*>— Ao- 
TioN  IN  Tort— Sbt-Oit  on  Impliid  Con- 

TBACT, 

A  claim  or  demand  on  an  implied  contract 
is  not  allowable  to  a  defendant  as  a  set-off  in 
an  action  brought  by  a  plaintiff  sounding  in 
tort  for  the  conversion  of  goods  by  the  de- 
fendant 

[Gd.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent,  Dig.  {  M;  Dec.  Dig.  I 
83.  *J 

Error  from  Oklahoma  County  Court;  Sam 
Hooker,  Judge. 

Action  by  W.  B,  Nation  against  tbe  Plan^ 
ers*  &  Mechanics'  Bank.  Judgment' for  de- 
fendant, and  plalntlCF  brings  error.  Affirmed. 

W.  A.  Smith,  for  plaintiff  In.  error.  John 
H.  Wright,  for  daCendant  in  error. 

DUNN.  J.  This  case  presents  error  from 
the  county  court  of  Oklahoma  county,  baring 
been  begun  on  January  18,  1908,  by  W.  E. 
Nation,  as  plaintiff,  against  the  defendant 
in  error,  to  recover  $360  damages  for  the 
value  of  two  black  mares  alleged  to  have  beea 
converted  by  tbe  defendant.  The  plaintiff 
claimed  to  own  or  have  a  special  Interest 
in  the  property  by  virtue  of  a  certain  chat- 
tel mortgage  on  the  animals  executed  Oc- 
tober 5,  1907,  by  one  W.  H.  West,  and  filed 
for  record  October  11, 1007.  He  alleged  that, 
while  his  mortgage  was  still  unsatisfied,  on 
or  about  the  let  of  January,  1908,  he  found 
the  animals  mentioned  at  a  sales  stable, 


and  learned  that  the  defendant  was  adver- 
tising said  property  for  sale  under  a  chattel 
mortgage  which  it  claimed  to  hold  on  the 
same.  Thereupon  plaintiff  caused  a  notice 
to  be  served  on  the  bank  that  he  claimed  a 
Qrst  lien  on  the  property,  and  that  he  would 
hold  the  bank  liable  for  conversion  if  it 
should  sell  the  same.  The  bank  proceeded, 
tiowever,  and  sold  the  mares,  taking  the  pro- 
ceeds therefor.  The  defendant  answered,  al- 
leging It  held  a  prior  mortgage  covering  the 
same  pr(^>erty;  that  its  mortgage  bore  the 
date  of  July  11,  1907,  tiavlng  been  given 
by  said  West  and  one  Phillips.  Defendant 
also  filed  a  cross-petltion,  asking  judgment 
against  the  plaintiff,  and  alleging  that  he 
had  converted  to  Ma  use  two  certain  mules 
on  which  tbe  defendant  claimed  a  first  mort- 
gage, bearing  the  date  of  June  24,  1907. 
The  case  was  tried  to  the  court  without  a 
jury,  which  made  certain  findings  of  fact 
and  conclusions  of  law  finding  against  plain- 
tiff on  Its  cause  of  action,  and  rejecting  the 
defendant's  demands  set  forth  In  Its  cross- 
petition  on  the  ground  that  it  was  not  a 
proper  set-off  to  plaintiff's  petition.  The 
mortgage  given  on  the  mares  to  the  plaintiff 
contained  in  Its  body  the  statement  that  the 
same  was  "subject  to  the  prior  mortgage  on 
same  property  for  $1,300."  Plaintiff  filed 
his  mortgage  of  record  prior  to  any  filing 
of  the  mortage  of  the  defendant,  and  claims 
that  he  had  no  actual  knowledge  of  the 
clause  above  quoted.  The  court  found  from 
the  evidence  that  the  mortgage  to  the  bank 
was  included  in  the  sum  ql  $1300  mentioned. 
Counsel  for  plaintiff  insists  that,  under  these 
facts,  plaintiff  should  have  retiovered;  tliat 
tbe  fact  that  his  mortgage  was  filed  of  rec- 
ord first,  and  that  he  lacked  actual  knowl- 
edge of  this  particular  dause  In  his  mort- 
gage, relieved  him  of  being  chargeable  there- 
with; and  that,  even  though  knowledge 
thereof  might  have  been  Imputed  to  him, 
still  it  was  insufflcient  to  render  his  mort? 
gage  subject  to  the  claims  included  In  the 
$1,300.  With  counsel's  contention  In  this 
regard  we  are  unable  to  agree.  The  doc- 
trine of  notice  whether  applied  to  mortgages 
of  real  or  personal  prc^rty  Is  the  same. 

[1]  No  distinction  is  made  In  the  applica- 
tion of  the  doctrine  between  the  two  classes. 
Jones  on  Mortgages  (5th  Ed.)  {  308;  Wade 
on  Notice  (2d  Ed.)  S  77.  This  court  In 
the  recent  case  of  Creek  Land  &  Imp.  Co. 
v.  Davis,  28  OkL  570,  115  Pac.  408,  held 
that  the  words  "subject  to  contract"  in  the 
following  line,  "$235.00  (subject  to  contract) 
In  hand  paid,"  was  sufficient  without  actual ' 
knowledge  thereof  to  put  a  prudent  man  on 
Inquiry  which.  If  prosecuted  with  ordinary 
diligence,  would  have  led  to  actual  notice 
of  the  rights  of  the  parties  claiming  under 
the  said  contract,  and  held  a  subseguoit 
grantee  bound  by  the  notice  therein  given. 
Text-writers  and  conrts  without  dissent 


*For  other  eaiea  bm  Mms  topic  attd  seoUon  NUMBER  la  Dee.  Dig.  A  Am.  Dig.  Key  No.  Soriei  ft  Rep'r  Indnea 
119P.-flS 


t 

Digitized  by  Google 


978 


119  PACIFIC  BEPOBTBB 


seem  to  accept  as  the  correct  role  the  doc- 
trine tbat  where  one  who  takes  a  conv^- 
ance  absolute  or  conditional  reciting  that 
It  la  second  or  snbordlnate  to  some  other 
mortgage  or  lien  Is  not  the  purchaser  of  the 
entire  thing  conveyed  hereby,  but  that  be 
purchases  only  the  surplus  or  residuum  after 
satisfying  the  other  Incumbrances,  and  that 
he  Is  estopped  to  deny  the  existence  of  a 
prior  mortgage  or  the  validity  of  the  lien, 
although  it  be  not  acknowledged,  recorded, 
or  filed  as  required  by  the  statutes.  2  Cob- 
bey  on  Chattel  Mortgages,  S  1039  ;  6  Am. 
A  Eng.  Ency.  Law,  1015,  and  authorities 
cited  under  notes  3  and  4;  6  Cyc.  1076,  and 
authorities  dted  under  note  35;  Tolbert  v. 
Horton  et  al.,  31  Minn.  B18,  18  N.  W.  647; 
Eaton  T.  Tuson.  145  Mass.  218,  13  N.  E.  488; 
Pecker  et  al.  t.  Sllsby,  123  Mass.  108;  Young 
et  al.  T.  Evans-Snyder-Buet  Commission  Co., 
158  Mo.  395.  69  8.  W.  113;  Ghlo  v.  Byrne  et 
aL,  e»  Ark.  280,  27  S.  W.  243;  Plory  v. 
Gomstock,  61  Mich.  622.  28  N.  W.  701; 
First  Nat.  Bank  of  Coming  v.  Beld  et  aL, 
122  Iowa,  280,  98  N.  W.  107;  Citizens*  Coal 
&  Coke  Co.  T.  Stanley,  6  Colo.  App.  181,  40 
Pac.  693;  Wells  Pargo  &  Co.  t.  Alturas 
Commercial  Co.,  6  Idaho,  506,  66  Pac.  1^; 
Clapp  Bros.  &  Co.  t.  HalUday  Bros.,  48  Ark. 
268,  2  8.  W.  853. 

The  remaining  proposition  In  the  case  is 
presented  by  the  cross-petition  of  the  de- 
fendant, wherein  It  brings  for  review  In  a 
cross-petition  in  error  the  action  of  the  court 
in  rejecting  its  set-off  Involved  iu  Its  charge 
that  plaintltC  had  converted  a  team  of  mules 
to  which  defoDdant  had  a  prior  claim.  It 
will  thus  be  voticed  that  the  claims  of  both 
parties  grow  out  of  an  alleged  conversion 
of  personal  property  and  tbe  question  pre- 
sented for  our  consideration  Is,  May  one 
conversion  be  set  ofT  against  another?  Under 
our  Code,  any  cause  of  action  arising  on 
contract,  whether  for  a  liquidated  or  un- 
liquidated demand,  may  constitute  a  set-off, 
and  be  pleaded  as  such  In  any  action  found- 
ed upon  contract  Cballias  v.  Wylle,  35  Kan. 
606,  11  Pac.  438.  And  It  appears  to  be  set- 
tled that,  whenever  one  party  commits  a 
tort  against  the  estate  of  another  with  the 
Intention  of  benefiting  his  own  estate,  the 
law  will  at  the  election  of  the  party  in- 
jured Imply  a  contract  on  the  part  of  the 
wrongdoer  to  pay  to  the  party  injured  the 
damages  which  would  be  due  thereunder. 
Panson  v.  LJnsley,  20  Kan.  235.  And  a 
cause  of  action  founded  upon  such  an  im- 
plied contract  may  be  pleaded  in  set-off  as 
well  as  if  the  same  were  express.  Challlss 
V.  Wylle,  supra;  Stewart  v.  Balderston,  10 
Kan.  106 ;  Stevens  t.  Able,  15  Kan.  684. 

At  common  law,  where  the  form  made 
clear  tbe  character  of  action  brought,  wheth- 
er on  tort  or  contract,  it  was  not  difficult  to 
determine  whether  in  conversion  the  pleader 
relied  upon  the  damages  for  a  breach  of 
the  implied  contract  or  sued  on  account  of 
the  wrong  committed.   Under  the  reformed 


procedure,  however,  this  Is  not  always  so 
easy  of  determination  for  in  the  statement 
of  all  causes  of  action  the  facts  constitut- 
ing the  same  are  pleaded,  and  in  conversion 
these  &cts,  whether  the  party  relies  upon 
the  ;ivrong  done  by  the  tort  or  the  damages 
occasioned  by  the  failure  to  comply  with 
the  terms  of  the  Implied  contract,  are  the 
same  unless  the  pleader  Q>eclfically  states 
bis  election,  or  in  some  other  way  Indicates 
it  The  principal  difference  would  arise 
when  the  measure  of  damages  was  applied. 
"The  detriment  caused  by  the  wrongful 
conversion  of  personal  property  is  pr»umed 
to  be,  first,  the  value  of  the  property  at  the 
time  of  the  conversion,  with  the  interest 
from  that  time;  or,  second,  where  tbe  action 
has  been  prosecuted  with  reasonable  dili- 
gence, the  highest  market  value  of  the  prop- 
erty at  any  time  between  the  conversion  and 
tbe  verdict,  without  Interest,  at  the  option 
of  the  injured  party ;  and,  third,  a  fair  com- 
pensation for  the  time  and  money  properly 
expended  in  pursuit  of  the  property"  (sec- 
tion 2910,  Comp.  Uiws  OkL  1909)— while  the 
measure  of  damages  for  a  breach  of  an 
obligation  arising  from  contract  Is  the 
amount  which  wUl  compensate  the  party  ag- 
grieved for  all  the  detriment  proximately 
caused  thereby  or  which  in  the  ordinary 
course  of  things  would  likely  result  there- 
from (section  2888,  Comp.  Laws  OkL  190^. 
And  In  such  cases,  if  the  cause  of  action 
as  set  forth  Is  doubtful  or  ambiguous  as 
to  whether  the  allegations  set  out  present 
an  action  In  contract  or  tort,  every  intend- 
ment will  be  given  to  construe  the  cause 
as  in  contract  and  not  in  tort  4  Ency.  P. 
&  P.  754,  and  authorities  cited  under  note 
2;  Smith  v.  McCarthy,  89  Kan.  308,  18  Pac. 
204.  And,  in  order  to  determine  the  question 
of  whether  the  action  sounds  in  tort  or  con- 
tract, the  measure  of  damages,  tbe  demand 
for  Judgment  and  prayer  may  be  consulted 
with  a  view  of  ascertaining  and  making  tbe 
same  certain.  4  Ency.  P.  &  P.  764,  and 
authorities  cited  under  note  1.  With  these 
rules  In  mind,  therefore,  we  observe  that 
plaintiff's  petition  sets  forth  and  claims  dam- 
ages, not  only  for  the  value  of  the  property 
taken,  but  for  money  properly  expended  in 
the  pursuit  thereof  as  well  as  for  attorney 
fees,  and  also  specifically  avers  conversion 
of  the  property  by  the  defendant  from 
which  in  our  Judgment  plaintiff's  cause  of 
action  is  one  sounding  strictly  in  tort  The 
defendant's  cross-petition,  however,  while 
charging  plaintiff  with  converting  the  mules 
and  some  other  items,  prays  Judgment  solely 
for  the  detriment  proximately  caused  tbwe- 
by,  to  wit  the  value  of  tbe  said  property, 
and  iu  our  Judgment  should  be  construed 
as  sounding  in  contract  and  not  tort  See 
Smith  V.  McCarthy,  supra.  This  being  true, 
the  question  presented  is.  May  damages 
sustained  by  the  Tlolation  of  an  implied  con- 
tract growing  out  of  tbe  appnqwlatloD  of 
personal  property  be  art  off  In  u  action 
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brought  to  recover  damages  In  tort  for  con- 
version of  plaintiff's  property  by  the  defend- 
ant? Our  statute  (section  6634,  Comp.  Laws 
Okl.  1909)  provides:  *mie  defendant  may 
set  forth  In  his  answer,  as  many  grounds 
of  defense,  counterclaim,  set-off,  and  for 
relief,  as  he  may  have,  whether  thiqr  be  such 
as  have  been  heretofore  doiominated  legal, 
or  equitable,  or  both." 

[2]  Paraphrasing  the  same  It  would  read: 
The  defendant  may  set  forth  In  his  answer 
as  many  grounds  of  set-off  aa  be  may  have, 
and  frankly,  aside  from  the  difficulties  pre- 
sented by  the  measure  of  damages  noted 
above,  and  which  do  not  appear  to  us  should 
have  been  considered  Insurmountable,  we 
can  see  no  good  reason  why  defendant's 
claim  set  forth  In  his  cross-petition  ought 
not  to  be  allowed  except  that  the  universal 
holding  of  the  courts  seems  to  be  against  It 
34  Cyc.  658,  and  authorities  cited  tmder 
note  12;  Abbott's  Trial  Brief,  §  477,  and 
authorities  cited  under  note  l;  Hlllman  v. 
Edwards,  74  S.  W.  (Tex.  Civ.  App.)  787; 
Arthur  et  al.  v.  Sylvester  et  al.,  105  Pa. 
233;  Comer  v.  Board  of  Com'rs,  32  Ind.  App. 
477,  70  N.  B.  178;  Boll  et  al.  v.  Slmms, 
60  Ind.  162;  Barrow  v.  Mallory  Bros.  & 
Co.,  89  Ga.  76,  14  S.  E.  878;  Goldberger 
V.  Lelbowitz,  42  Colo.  99,  93  Pac.  1108; 
CaldweU  v.  Kyan,  210  Mo.  17,  108  S.  W.  633, 
16  U  R.  A.  (N.  S.)  494,  124  Am.  St.  Rep. 
717;  Smith  v.  McCarthy,  supra;  Stevens 
V.  Able,  supra. 

It  will  therefore  be  seen  that  the  conclu- 
sion to  which  we  have  come  on  both  prop- 
ositions Is  in  accord  with  that  of  the  trial 
court,  and  its  judgment  Is  accordli^Iy  af- 
firmed. 

TURNER,  a  J.,  and.  EAMB  and  HATEtS, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 


SMITH  et  at  t.  LAFATETTB  &  BBO. 
(Supreme  Court  of  Oklahoma.  Nov.  14,  1911.) 

1.  OHATTKL   MOBTGAGBS   d   07*)  — BXOOBD  — 
TllU  rOB  FlUNG, 

A  renewal  affidavit  filed  on  Janoary  15, 
1907,  pursuant  to  Mana.  Dig.  {  4751  Clnd.  T. 
Add.  St.  1899.  §  8062),  is  filed  within  30  days 
next  before  the  expiration  of  one  year  from 
the  filing  of  a  chattel  mortgage  filed  on  Jan- 
uary 16^  1906,  pursuant  to  the  pnc^Sng  sec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  177;  Dec  Dig.  |  97.*] 

2.  CHATrm,  MOBTGAOES  (S  47*)— Validity— 
Dbscbiftion  or  PaoPEaTT. 

A  descrlptloD  In  a  chattel  mortgage,  which 
is  snfficieut  to  pot  a  third  person  upoa  in- 
quiry which,  when  pursued,  will  enable  him  to 
ascertain  the  property  intended  to  he  Includ- 
ed in  said  mortgage,  la  good. 

rSd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  »  9»-108;  Dec.  Dig.  1 
47.*] 


8.  Chattel  Mobtoaobs  (|  48*)— Validitt— 
Descbiption  or  Pbopbrtt. 

Where,  on  Janaaiy  14,  1906,  the  mortga- 
gor, living  on  the  W.  H.  farm,  executed  a  chat- 
tel mortgage  which  was  duly  filed  for  record, 
on  "all  of  50  or  more  acres  of  cotton,  and  all 
of  15  or  more  acres  of  com  to  be  planted, 

Eown,  and  caltivated  by  me  or  any  one  work- 
S  for  or  under  me  during  the  year  1900, 
on  farm  of  W.  H.  [describing  It]  or  on  any 
other  farm  for  the  year  1906";  also  on  "the 
entire  product  of  the  above  or  any  ottier  farm 
cultivated  by  me  during  1906,  1007,  and  each 
succeeding  year"  until  the  debt  thereby  se- 
cured was  paid;  and  afterwards  held  over 
during  the  year  1907  and  raised  the  crop  at- 
tached—that  said  description  was  snffi- 
deot  as  against  a  sttbssQuent  mortgagee  of 
the  same  property. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  U  93-96;  Dee.  Dig.  S 
48.*3 

(Additional  ByUaUu  by  Editorial  Staf.) 

4.  QKATTKL  MOBtOAOBS   (|  12*)— Vauditt— 

Pbopertt  Covebed. 

Under  Mans.  Dig.  {  4749  (Ind.  T.  Ann. 
St  1899,  I  8060),  providing  tbat  all  mortga- 
ges on  crops  already  planted  or  to  be  plant- 
ed, sliall  have  the  same  force  and  effect  to 
bind  inch  crops  and  their  products  as  other 
mortgages  have  to  bind  property  already  In 
being,  a  mortgage  executed  January  15,  1006, 
on  a  crop  to  be  grown  In  1907  la  valid,  though 
the  mortgagor  was  In  possession  under  a  parol 
agreement  good  for  one  year  only  if  be  held 
over  and  raised  a  crop  in  1007. 

[Ed.  Note. — For  other  cases,  see  Chnttel 
Mortgages,  GentDlg.  H  69,  60;  DecDig.  §12.*] 

Error  firom  District  Court,  Mcintosh 
County;  Preslle  B.  Cole,  Judge. 

Action  by  Ben.  F.  Lafayette,  doing  business 
as  Lafayette  &  Bro.,  against  John  B.  Smltli 
and  another.  Jndgm^t  for  plaintiff,  and  de- 
fendants bring  error,  Aflbmed. 

Charles  B.  Freeman,  for  plaintiffs  in  error. 
J.  B.  Lucas,  for  defendant  In  error. 

TURNER,  0.  J..  On  October  1.  1907.  de- 
fradant  in  error,  B^  F.  Lafoyette,  In  busi- 
ness as  lAfoyette  &  Bro.,  sued  John  B.  Smith 
and  John  Storms,  plalntlllB  in  error,  In  the 
United  States  Court  for  the  Indian  Terri- 
tory, Western  Dlstrid^  at  I^aula,  for  the 
balance  on  a  certain  promissory  note  of  ¥214.- 
68,  due  plaintiff  ftom  Smith,  and  to  foreclose 
a  chattel  mortgage  <m  a  certain  crop  of  com 
and  cotton  to  secure  the  payment  thereof. 
The  complaint,  aftw  making  said  note  and 
mortgage  exhibits,  further  allq^  that  de- 
fendant Storms  claimed  title  to  ttie  property 
In  virtue  of  a  chattel  mortgage  subsequently 
executed  to  him  by  Smith  on  the  same  and 
other  property,  and  had  taken  possession 
tha«of,  and  was  about  to  sell  it  parsuant 
to  the  terms  of  his  mortgage,  and,  after  far- 
ther proper  allegations,  prayed  Judgment  for 
$146.8(^  and  for  an  order  of  spedflc  attadi- 
ment,  which  Issued  and  was  levied  upw  eaid 
crop  described  in  the  writ  to  be  "20  acres  of 
cotton  and  5  acres  of  com  grown  on  the 
William  Hnghea  place  by  the  defendant 
Smith  for  the  year  1907."  After  Sndth  had 
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answered,  In  effect,  denying  the  lien  of  plain- 
tiffs' mortgage  and  Storms,  In  effect,  the . 
same  thing  and  also  asserting  a  Hen  upon 
the  attached  property  in  virtue  of  his  mort- 
gage, there  was  a  reference  and  report  of 
the  facts  and  conclusions  of  law  thereon, 
upon  the  coming  tn  of  which  the  court.  In 
effect,  sustained  the  former,  but  overruled 
the  latter,  and  rendered  and  entered  Judg- 
ment for  plaintiff  and  defendants  bring  the 
case  here.  It  Is  claimed  that  in  this  the 
court  erred. 

The  undisputed  facts  are  that  on  January 
14,  1906,  defendant  executed  to  plaintiff  his 
not«  for  $214.58  and  a  <Aattel  mortgage  to 
secure  the  payment  thereof  on  "all  of  60  or 
more  acres  of  cotton,  and  all  of  IS  or  more 
acres  of  com  to  be  planted,  grown,  and  cul- 
tivated by  me  or  any  one  working  for  or  un- 
der me  dnring  the  year  1906  on  farm  <^  Wm. 
Hughes,  located  about  6  miles  east  of  sontb 
of  (^ecotab,  I.  T.,  or  on  any  otber  farm  for 
the  year  1906,"  and  other  personal  property, 
it  being  the  intention  to  conv^  to  the  mort- 
gagee "tiie  entire, products  *  *  *  of  the 
above  or  any  other  farm  cultivated  by  me  dur- 
ing the  years  1906, 1907,  and  each  succeeding 
year*'  until  the  debt  thereby  aecnred  was  paid; 
that  the  same  was  duly  filed  with  the  re- 
corder tile  next  day,  pursuant  to  Mans.  Dig. 
f  4760  (Ind.  T.  Ann.  St  1899,  I  8061);  that 
later,  by  sale  of  said  other  property,-  the 
indebtedness  was  reduced  to  fl46.81;  that 
at  the  time  said  mortgage  was  executed 
Smith's  rigbt  to  occtipy  the  Hughes  farm  for 
the  year  1906  was  by  virtue  of  a  parol  agree- 
ment with  bis  landlord  so  to  do  with  no 
agreement  fi>r  the  year  1907;  that,  holding 
over  until  1907,  he,  on  March  2, 1907,  execut- 
ed to  Storms  the  chattel  mortgage  under 
which  he  claims  the  property,  thereby  con- 
veying as  security  for  bis  debt  all  the  crops 
grown  by  Smith  on  said  place  for  the  year 
1907  including  otber  jwrsonal  property, 
which  was  duly  filed  for  record;  that  about 
the  last  of  September,  1007,  Smith  turned 
over  all  the  cottoo  and  corn  so  grown  that 
year  to  Storms  In  payment  of  said  debt, 
whereupon  plaintiff  attached  the  same  as 
stated,  after  which  defendants  executed  bond 
to  perform  the  judguient  of  the  court  and 
have  since  retained  possession  of  the  prop- 
erty. 

[1]  It  Is  assigned  that  the  court  erred  when 
be  held.  In  effect,  the  lien  of  plaintiffs'  mort- 
gage to  be  superior  to  that  of  defendant 
Storm's.  It  is  urged  tbat  If  a  lien  accrued 
In  virtue  of  the  filing  of  plaintiffs'  mortgage 
of  January  15, 1906,  that  the  same,  not  being 
renewed  by  proper  aflldavlt  until  January 
15, 1007,  became  void  as  against  the  mortgage 
of  Storms  because  not  done  within  30  days 
next  before  the  expiration  of  one  year  from 
such  filing,  In  conformity  to  Mausfield's  Di- 
gest, {  47S1.  Applying  the  general  rule  that, 
In  computing  tlm^  the  first  day  is  excluded, 


this  year  In  this  instance  would  end  with 
January  15,  1007.  That  being  true,  the  filing 
of  the  renewal  affidavit  on  tbftt  day  would 
be  within  the  statutory  time. 

[41  It  is  next  contended  tbat  as  the  mort- 
gage was  executed  January  15, 1906,  at  which 
time  the  mortgagor  was  In  possession  under 
a  parol  agreement  good  for  one  year  only, 
that  he  bad  no  potential  Interest  at  that  time 
In  the  crop  to  be  grown  thereon  during  the 
year  1007,  and  hence,  although  he  held  over, 
his  mortgage  to  plaintiff  of  his  crops  to  be 
grown  thereon  during  the  years  1906  and 
1907  was  void  as  to  the  crop  of  1907.  Not 
so,  for  the  reason  that  Mans.  Dig.  1 4749,  In 
force  In  that  Jurisdiction  at  the  tbne  said 
mortage  was  executed  and  which  reads: 
"All  mortgages  executed  on  crops  already 
planted,  or  to  be  planted,  shall  have  the 
flame  force  and  ^ect  to  bind  such  crops  and 
their  producto  as  other  mortgages  have  to 
bind  property  already  in  being"— was  Intend- 
ed to  and  did  rendor  nonessential  to  the  va- 
lidity of  the  mwtgage  the  potential  existence 
contended  for.  Prior  to  Its  passage  a  con- 
flict of  authority  existed.  Some  courts.  In- 
cluding the  Supreme  Court  of  Arkansas 
(Tomllnson  T.  Greenfield,  81  Ark.  Ki7),  hold- 
ing a  mortgage  on  an  anplanted  crop  to  be 
void;  others  bedding  the  same  to  be  good 
and  uiforceable  In  equity  where  tbere  was 
at  the  time  of  Its  execution  such  potential 
existence.  In  view  of  this  conflict,  said 
statute  was  passed  placing  on  a  parity  the 
validity  of  the  lien  of  all  mortgages  executed 
on  crops  planted  or  to  be  planted,  and  mak- 
ing them  alike  enforceable,  and  that,  too, 
whether  there  was  a  potential  existence  of 
the  crop  at  Qie  time  tb^  were  executed  or 
not 

[2,  S]  It  Is  next  contended  that  said  mort- 
gage is  void  for  uncertainty  in  that  it  "un- 
dertakes to  bind  the  crops  to  be  raised  on 
the  William  Hughes  farm  during  the  year 
1006,  *or  any  other  farm  for  the  year  1906* 
which  John  R.  Smith  may  cultivate,  and  in 
the  event  the  Indebtedness  was  .not  paid, 
then  said  mortgage  was  to  cover  all  crops  to 
be  produced  'on  the  above  or  any  other  farm 
cultivated  by  me  during  the  years  1906,  1907, 
and  each  succeeding  year  until  the  above  and 
any  and  all  other  indebtedness  due  Lafayette 
&  Brother  shall  have  been  paid  in  fulL'  " 
We  do  not  think  so,  but  are  of  opinion  that 
said  description-  was  sufficient,  aided  by  ex- 
trinsic evidence,  to  put  Storms  on  bis  guard, 
and  enable  him  to  ascertain  at  the  time  be 
took  his  mortgage  that  the  proper^  In  con- 
troversy was  covered  by  the  prior  mortgage 
of  defendant  in  error.  First  National  Bank 
of  Bristow  V.  Rogers,  24  Okl.  357,  103  Pac. 
582,  and  cases  cited. 

There  Is  nothing  In  the  remaining  aMign- 
m»its  of  error. 

The  Judgment  of  the  trial  court  Is  aflBrmed. 
All  the  Justices  concur. 
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VBSTSBN  UNION  TGLEGOAPH  CO.  T. 
ALLEN. 

(SapmM  Oonrt  of  Oklahoma.  8«t  ati,  IBll.) 
(Syllaiiu  hv  ike  Court,) 

1.  fnELBQE&PHB    AKD    TELEPHONEfl    ^  87*)— 

OnRATZON— Failttbe  to  Deliveb  Message 

— LiABiurr. 

Allen  directed  Moore,  as  his  went,  to  see 
if  he  could  porcbase  land  for  $1,600.  and,  it 
BO,  to  wire  bfin  in  Iowa,  when  he  woald  eend  the 
money  to  pay  for  it  Moore  sent  the  wire  by 
the  telegraph  company  porsuant  to  Allen's  in- 
struction. The  teli^aph  company  failed  to  de- 
liver the  messase,  and  suMeqaently  Moore 
bought  the  land  himselL  Held,  that  the  tele- 
graph company  was  liable  for  damages. 

[Ed.  Note.~For  other  cases,  see  Tdegraphs 
and  Telephones.  Dec.  Dig.  |  ST.*] 

Si.  Teixqhafbs  and  TELKPHOim  (f  87*)— 
Failure  to  Dblitbb  Message— Liabiutieb. 
When  a  princii>al  instructs  his  agent  to 
communicate  with  him  by  wire  and  the  agent 
does  80,  the  telegraph  company  becomes  the 
pilncI^'B  agent  for  the  transmlasIoQ  of  the 
message,  and  its  neglect,  as  between  the  princi- 
pal and  agent,  is  the  neglect  of  the  princitwil, 
and  the  agent  is  not  bound  to  seek  some  other 
method  of  communication  where  he  has  do 
knowledge  of  the  nondelivery  of  the  message. 

[Ed.  Note.—For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  S  37.«] 

Commissioners'  Opinion,  Dirlsioa  No.  1. 
Error  froui  District  Court,  Bryan  OoantT; 

D.  A.  Richardson,  Jadga 

Action  by  Charles  B.  Allen  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  btinss  er- 
ror. Affirmed. 

Utterback  &  Hayes,  Sbartel,  Keaton  & 
Wells,  and  Georsre  H.  Fearons,  for  plalntifF 
In  error.  Hntchett  ft  Fergason,  for  defend- 
ant In  error. 

AMES,  C.  This  Is  an  action  brought  by 
Charles  R.  Allen,  as  plaintiff,  against  the 
Western  Union  Telegraph  Compauy,  as  de- 
fendant, to  recover  damages  for  failure  to 
deliver  a  tel^ram  sent  to  Allen  at  Hawar- 
den,  Iowa,  by  one  Moore  from  Pauls  Valley, 
Old.  The  plaintiff  recovered  Judgment  in  the 
trial  court,  and  the  defendant  brings  the 
cause  to  this  court  by  petition  In  error. 

[t]  The  facts  are  snbstantially  as  follows: 
About  the  1st  of  August,  190S,  the  plaintiff, 
who  was  then  a  resident  of  Hawarden,  Iowa, 
was  in  Pauls  Valley,  Okl.,  where  he  met 

E.  M.  Moore,  a  real  estate  agent  of  that  dty, 
and  was  shown,  amongst  others,  a  tract  of 
land  known  as  the  "Hull  land."  The  plain- 
tiff told  Moore  that  he  would  pay  $1,000  for 
this  land,  and  if  Moore  ascertained  that  it 
could  be  bought  for  that  price  to  wire  him 
at  Hawarden  and  he  would  send  the  money. 
Later  In  the  month,  Moore  ascertained  that 
be  could  procure  the  land  at  the  agreed 
price,  and  on  August  24th  sent  the  following 
telegram  by  the  Western  Union  Telegraph 
Compauy  to  plaintiff:  "Pauls  Valley,  Okla. 
Aug.  24.  1008.   To  Chas.  R.  Allen,  iBt  NatL 


Bank,  Hawarden,  Iowa.  Hare  closed  deal 
on  Hull  land  sixteen  hundred;  wire  amount 
to  Natl.  Bank  of  Commerce  or  Instructions." 
This  telegram  was  never  delivered  to  the 
plaintiff  or  to  the  bank.  A  day  or  two  after- 
wards Moore  entered  into  the  foUon^ng  con- 
tract with  Hull:  "This  agreement  made  and 
entered  Into  this  25th  day  of  August,  lOOS. 
by  and  between  WUlIam  Hull  of  White 
Bead,  Oklahoma,  and  E.  M.  Moore,  of  Pauls 
Valley,  agent  for  Chas.  R.  Allen,  of  Sioux 
Cl\ff,  Iowa,  the  said  Hull  constituting  the 
first  party,  and  E.  M.  Moore  the  agent  for 
Allen,  the  party  of  the  second  part  The 
first  party  has  this  day  bargained  and  sold 
to  said  second  party,  or  agent  for  whom.  100 
acres  of  land,  more  or  less  according  to  the 
government  survey,  same  being  located  lu 
the  county  of  McClaiu,  Oklahoma,  and  more 
fully  described  as  follows:  The  west  half  of 
the  northwest  quarter  of  sec.  1,  and  the  east 
half  of  the  southeast  quarter  of  the  north- 
east quarter  of  sec.  2,  T.  6  N.,  R.  3  W.  The 
said  Charles  Allen  being  In  Iowa  the  first 
party  agrees  to  grant  a  reasonable  tbue 
in  which  to  close  deal,  and  also  agrees  to 
take  Immediate  steps  to  have  abstract  of 
title  gotten  up,  and  to  execute  a  warranty 
deed  to  same.  Should  there  be  any  default 
upon  the  part  of  the  party  of  the  second 
part,  then  party  of  the  first  part  hereby 
agrees  that  E.  M.  Moore  shall  take  place  of 
second  party,  said  Moore  to  assume  and  com- 
ply with  all  requirements  as  specified  liy 
Chas.  R.  Allen,  or  bis  agent.  As  considera- 
tion for  the  above  100  acres  of  land  the 
second  party  will  pay  $1,G00,  when  first  par- 
ty shall  furnish  a  perfect  abstract,  and  shall 
dei)Oslt  deed  properly  executed  In  the  Nation- 
al Bank  of  Commerce.  Second  party  also 
deposits  In  escrow  $200  in  National  Bank  of 
Com.  In  same  to  be  forfeited  to  said  first 
party  In  case  of  a  noncompliance  by  party 
of  the  secobd  part?.  Signed  this  Aug.  2G, 
1908.  William  Hull,  First  Party.  Chas.  R. 
Allen,  Second,  by  E.  M.  Moore,  Agent." 

Not  hearing  from  Allen,  Moore  bought  tbt- 
land  himself,  as  provided  In  the  contract, 
and  after  holding  It  a  few  weeks  sold  It  for 
a  profit  of  $800,  and  it  was  agreed  at  the 
trial  that  In  the  event  that  plaintiff  was  en- 
titled to  recover  the  amount  of  his  recovery 
should  be  $800.  Some  time  after  Moore  bad 
sold  the  land  Allen  was  again  In  Pauls  Val- 
ley, and  in  conversation  with  Moore  learned 
for  the  first  time  that  the  telegram  had 
been  sent  him.  Thereafter  be  brought  suit 
against  the  telegraph  company  for  the  dam- 
age sustained  by  Its  failure  to  deliver  the 
message.  And  after  judgment  was  rendered 
against  the  defendant  it  brought  the  case  to 
this  court  by  petition  In  error. 

In  the  brief  of  the  plabitlff  in  error  It  Is 
said:  "We  think  that  the  following  points 
may  be  taken  as  established:  (1)  That  Moore 
was  acting  as  the  agent  of  tbe  plaintiff  Al- 
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len;  that  both  bad  examined  the  land  and 
Allen  had  agreed  to  take  the  land  for  fl,600. 
(2)  That  the  company  recelTed  the  message 
in  question  at  Pauls  Vallejr,  on  the  erenlng 
of  August  24th,  and  was  negligent  In  the  de- 
livery of  the  same  at  Hawarden,  Iowa.  &) 
That  If  the  message  bad  been  received,  plain- 
tiff would  have  at  once  accepted  the  land  at 
the  price  offered.  (4)  That  the  land  In  ques- 
tion was  shortly  afterwards  worth  (800  in 
advance  of  the  price  paid.  (5)  That  on  Au- 
gust 26tb  a  contract  was  consummated,  a^d 
the  agent  Moore  took  the  title  In  himself 
and  paid  for  the  same.  (6)  That,  after  send- 
ing the  telegram,  the  agent,  Moore,  made  no 
further  effort  to  communicate  with  his  prin- 
cipal, and  did  not  see  him  or  communicate 
with  him  until  several  weeks  lat9  whMi  Al- 
ien returned  to  that  section." 

While  conceding  that  tt  was  negligent  in 
not  delivering  the  message  to  Allen,  the  tele- 
graph company  Insists  that  the  plaintiff 
should  not  have  recovered,  because  Moore,  aa 
Allen's  agent,  was  bound  to  follow  up  this 
first  telegram  by  a  second,  or  by  a  letter,  or 
by  some  other  method  of  communication,  and 
that  as  Moore  was  Allen's  agent  and  pur- 
chased the  property  in  his  own  name,  that 
this  purchase  Inured  to  the  benefit  of  Allen, 
and  that,  therefore,  Moore  held  the  title  in 
trust  for  Allen;  and,  further,  that  the  prop- 
erty was  first  deeded  to  Allen  and  his  inter- 
est could  not  have  heea  divested  except  by 
his  own  acts;  and  lastly,  the  court  erred  In 
refusing  instructions  which  it  requested  and 
in  giving  those  contained  in  the  charge.  It 
seems  to  us  that  if  Moore  discbai^ed  his  du- 
ty under  the  law  to  Allen,  that  this  Is  de- 
cisive of  the  case,  and  that  all  of  the  errors 
assigned  depend  upon  the  correct  answer  to 
this  inquiry. 

[2]  It  will  be  observed  from  the  contract 
tliat  Moore  described  himself,  as  Allen's 
agent,  tbat  he  deposited  $200  of  his  own 
money,  to  be  forfeited  in  the  event  the  land 
was  not  purchased,  and  that  it  was  express- 
ly provided  that,  In  the  event  Allen  should 
default.  Moore  might  take  his  place  and 
purchase  the  property  himself.  It  is,  of 
course,  true  that  an  agent  is  charged  with 
the  exercise  of  good  faith  in  dealing  with 
his  principal,  and  that  if  at  the  Instruction 
of  his  principal  he  acquires  property  he  does 
so  for  the  benefit  of  the  principal.  Rose 
V.  Hayden,  35  Kan.  106,  10  Pac.  554,  57  Am. 
Rep.  146;  Chastain  v.  Smith,  30  Ga.  96.  But 
this  is  true  when  the  agent  violates  his  duty 
to  his  principal. 

In  the  case  at  bar,  however,  Moore's  duty 
to  plaintiff  was  a  matter  of  agreement  be- 
tween them,  and  when  parties  have  made 
their  own  agreements  it  is  the  function  of 
the  courts  to  enforce  them,  and  the  extent 
of  their  rights  then  becomes  a  matter  of 
agreement  and  not*  a  matter  of  duty  imposed 
by  law.  It  is  an  established  and  conceded 
fact  that  the  plaintiff  chose  bis  own  method 
by  which  Moore  was  to  communicate  with 


him,  namely,  the  telegraph,  and  when  Moore 
sent  the  telegram  be  did  exactly  what  Allen 
had  directed  him  to  do,  and  we  cannot  say 
that  it  was  Moore's  duty  to  do  more  than 
both  he  and  Allen  had  agreed  should  be  done. 

It  Is  a  well-settled  principle  of  law,  Iwth 
In  this  country  and  in  England,  that  where 
a  party  making  an  offer  of  a  contract  has 
stipulated  the  method  of  acceptance,  he  is 
bound  by  an  acceptance  la  that  method 
whether  he  receives  It  or  not  If,  for  in- 
stance, an  offer  is  made  by  mall  with  direc- 
tions to  accept  by  mail,  the  posting  of  the 
letter  of  acceptance  completes  the  contract. 
Tayloe  v.  Merchants'  Fire  Ins.  Co^  9  How. 
390, 18  U  Ed.  187;  Mactier  v.  Frith.  6  Wend. 
(N.  Y.)  108,  21  Am.  Dea  262;  McGllntock  v. 
South  Penn.  OU  Co.,  146  Pa.  144,  23  Ati.  211. 
28  Am.  St.  Rep.  785;  Northampton  Ins.  Co. 
V.  Tuttle,  40  N.  J.  Law,  476.  The  rule  is 
the  same  with  reference  to  the  telegraph. 
Minnesota  Oil  Co.  v.  OolUer,  4  DHL  431,  Fed. 
Cas.  No.  9,635;  Brauer  v.  Shaw,  168  Mass. 
198,  46  N.  E.  617,  60  Am.  St  Kep.  887;  Trev- 
or T.  Wood,  86  N.  Y.  807,  93  Am.  Dee.  511: 
Haas  T.  Myers,  111  111.  421,  53  Am.  Bep.  634. 
In  Household  Fire  Insurance  Co.  v.  Grant, 
4  Ex.  D.  216,  the  Court  of  Appeals,  as  quoted 
In  section  40  of  Anson  on  Contracts,  say:  "As 
soon  as  the  letter  of  acceptance  is  delivered 
to  the  post  office  the  contract  Is  made  as 
complete  and  final  and  absolutely  binding  as 
If  tbe  acceptor  had  put  his  letter  into  the 
hands  of  a  messenger  sent  by  tbe  officer  him- 
self AS  his  agent  to  deliver  the  offer  and  re- 
ceive the  acceptance. 

The  reason  of  the  rule  sillies  to  the  case 
at  bar.  The  plaintiff  had  cbosen  the  tele- 
'  graph  company  as  bis  agent  through  which 
the  notice  from  Moore  was  to  be  transmit- 
ted. When  Moore  delivered  tbe  message  to 
the  telegraph  company  at  Pauls  Valley,  as 
between  him  and  Allen  it  was  a  delivery  to 
Allen's  agent,  and  therefore  a  delivery  to 
Allen  himself,  and  it  was  not  necessary  for 
Moore  to  use  some  other  method  than  that 
wblcb  Allen  himself  had  selected.  As  Allen. 
In  law,  received  the  message,  so  far  as  his 
rights  against  Moore  are  concerned,  it  was  not 
-necessary  for  Moore  to  repeat  it  or  commu- 
nicate in  some  other  way  which  had  not  betat 
agreed  upon,  and  as  Allen  did  not  accept 
the  proposition,  did  not  send  instmctlons, 
and  did  not  send  the  money  to  tlie  bank  as 
requested,  Moore  had  a  right  to  parchaae 
the  land  for  himself,  and  the  t^egraph  com- 
pany having  failed  to  perform  its  duty  In 
the  matter.  Is  liable  to  Allen  for  the  damag- 
es which  be  sustained,  and,  as  tbe  smount 
of  the  damages  was  agreed  upon,  tliere  Is  no 
question  In  tbe  case  affecting  the  measure 
of  damages. 

Several  cases  are  cited  by  the  plaintiff  In 
error,  holding  that  it  is  the  du^  of  one  wlio 
has  sent  a  tel^raph  message  to  use  reason- 
able care  to  mitigate  the  damages  which  he 
may  sustain  by  reason  of  Its  nondelivery, 
bat  In  some  of  those  cases  the  sender  knew 
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of  tlie  nondellTery,  and  in  the  others  the 
fondamental  fact  in  this  case  was  not  pre- 
sented—that is,  there  was  no  question  of 
a  notice  being  given  In  the  manner  agieed 
upon  by  the  parties. 

All  of  the  errors  assigned  rdate  back  to 
this  fundamental  proposition,  except  that 
th^  deed  from  Hall  to  Moore  was  delivered 
and  passed  title.  On  this  point,  howeTer, 
the  evidence  does  not  saflBciently  show  that 
the  deed  was  delivered. 

We  think  the  Jndpnent  of  the  trial  court 
should  be  affirmed. 

FEB  CURIAM.   Adopted  in  whole; 


HEWITT  et  al.  t.  OOLDSBOROUOH  et  aL 
{Supreme  Coart  of  Oklahoma.   Not.  14,  1911.) 

(SyUabut  by  fke  Court.) 

lUFBOVEMENTO    ({  4*)— <J01IPEKBAII0H— PSB- 

sons  ENTriLED. 

Where,  io  a  suit  commenced  March  28, 
1904,  to  cancel  the  deed  to  a  homestead,  execut- 
ed by  plaintiff  to  defendant  February  18,  lti97, 
defendant  died  in  possession  pendlns  the  sabmis- 
sioa  and  before  the  decision  of  the  cause  In 
this  court,  and  where  the  mandate  sent  down 
was  recalled,  and  as  again  sent  down  ordered, 
among  other  things,  the  deed  set  aside  and  plain- 
tiff pQt  In  iMtssession,  bnt  left  open  the  question 
of  tne  rights  of  occupying  claimants,  held,  that 
defendant,  If  living,  or  nis  heirs,  if  dead,  in 
quiet  possession  of  the  land  from  the  date  of 
said  deed,  should  be  permitted  to  come  in  and 
assert  tbelr  rights  as  occupying  claimants  pur- 
suant to  seetioa  0128  and  0130  of  Snyder's 
Stats,  of  Obla. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments.  Cent.  Dig.  8|  4r-28;  Dec  Dig.  S  ^*] 

Error  from  District  Court,  Kingfisher  Coun- 
ty; A.  H.  Huston,  JadK& 

Action  hy  W.  H.  Goldsboraugb  and  another 
against  Bolwt  Hewitt.  On  the  death  of  de- 
faidantt  3.  A.  Hewitt  and  others  filed  a  pe- 
tition in  Intervention.  From  a  Judgment  for 
plaintiffs,  the  interv^era  brli^  error.  Re- 
versed and  remanded. 

P.  S.  Nagle^  for  plaintiffs  In  error.  F.  W. 
Jacobs,  for  defoidants  in  erm. 

TURNER,  C.  J.  This  case  has  come  to 
this  court  on  several  different  phases  (Oolds- 
borough  et  aL  v.  Hewitt,  23  Okl.  6G,  99  Pac. 
907,  13S  Am.  St.  Rep.  79Q;  Ooldsborough  et 
al.  V.  Hewitt,  26  Okl.  869,  110  Pac.  .906; 
State  of  Oklahoma  ex  rel.  W.  H.  Goldsbor- 
ough  v.  A.  H.  Huston,  Judge,  etc.,  28  Okl. 
718,  116  Pac.  161).  In  the  cause  reported  In 
23  Okl.  no,  99  Pac.  907,  138  Am.  St  Rep.  795, 
we  held  the  deed  from  WUllam  H.  Golds- 
borough  to  Robert  Hewitt,  dated  February 
38,  1897,  to  the  homestead  In  controversy, 
without  consideration  and  void,  and  reversed 
and  remanded  the  cause.  After  the  mandate 
bad  gone  down,  It  appearing  that  Robert 
Hewitt  had  died  after  the  submission  and 
liefore  said  cause  waa  decided  by  this  court, 


we  recalled  the  mandate,  and,  after  setting 
aside  said  decision  and  rendering  the  same 
and  filing  the  opinion  therein  as  of  the  day 
of  the  submission,  we  reversed  and  remanded 
the  cause  not  for  a  new  trial,  but  with  di- 
rection to  the  trial  court  to  set  aside  the 
deed  complained  of,  put  plaintiff  in  posses- 
sion of  his  homestead  under  proper  process, 
and  quiet  the  title  thereto  In  him  as  prayed. 
On  the  coming  down  of  the  mandate  to  this 
effect  the  same  was  spread  of  record  in  the 
trial  court  and  Judgm»it  entered  according- 
ly, save  and  except  that  no  process  was  di- 
rected to  issue  to  put  plaintiff  in  possession. 
This  for  the  reason  that  at  the  time  of  enter- 
ing Judgment  on  the  mandate  the  heirs  of 
said  Hewitt,  plaintiffs  in  error  here,  to  wit, 
J.  A.  Hewitt,  Amanda  Hewitt,  Blanche  Hew- 
itt, and  Lula  Hewitt,  filed  In  said  court  in 
said  cause,  with  notice  to  said  Ooldsborough, 
In  effect  a  petition  in  IntOTvoitlon,  pursuant 
to  article  24  of  the  Code  of  CMl  Procedure 
(Comp.  LawB  1909)  of  the  state  of  Oklahoma, 
known  as  the  "Occupying  Claimant's  Act," 
setting  up  that  their  father,  said  Robert 
Hewitt,  had  been  In  quiet  possession  of  said 
land  for  15  years  up  to  date  of  his  death, 
during  which  time  and  since,  they  say,  they 
have  been  in  quiet  possession  thereof;  that 
said  Hewitt  waa  holding  said  land  under  the 
deed  set  aside,  and  had  made  thereon  last- 
ing and  permanent  improvements  (describing 
them),  and  prayed  that  an  entry  be  made 
upon  the  Joomal  of  the  date  for  the  trial  of 
their  rights  as  occupying  claimants  under 
said  act,  which  said  petition  the  court  de- 
nied, and  rendered  and  entered  Judgment  ac- 
cordingly. To  reverse  said  Judgment,  after 
superseding  the  aam^  tlda  proceeding  In 
error  was  commenced. 

Since  we  have  already  held  In  State  of 
Okl.  ex  r^  Ooldsborough  t.  A.  H.  Hu8t<ni, 
supra,  that  *'the  district  court  may  bear  and 
determine  any  mattmi  left  open  by  the 
mandate  of  this  court,"  being  of  opinion  that 
the  BnbJec^matter  thus  proposed  by  said 
belra  to  be  litigated  was  left  open  by  the 
Dundate  In  Ooldsborough  et  aL  Hewitt, 
26  OkL  869,  110  Pae  906.  tbe  only  question 
for  ns  to  determine  la  whether  said  heirs 
had  a  rlgbt  to  thus  oome  In  and  claim  the 
benefit  of  said  act  They  had. 

8nyder*8  Statutes  of  Oklahoma,  aecUon 
S128,  which  they  invoke,  reads:  "In  all  cases 
any  occupying  claimant  being  In  quiet  poa- 
se^on  of  any  lands  or  tenements  tor  wbicu 
such  person  can  show  a  plain  and  connected 
title  in  law  or  equity,  derived  from  the  rec* 
ords  of  some  public  office,  or  being  In  quiet 
possession  of  and  holding  the  same  by  deed, 
devise,  descent,  contract,  bond  or  agreement 
from  and  under  any  person  claiming  title  as 
aforesaid,  derived  from  the  records  of  some 
public  office  •  *  •  shall  not  be  evicted 
or  thrown  out  of  possession  by  any  person 
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or  persons  who  shall  aet  up  and  prove  an 
adverse  and  better  title  to  said  lands  until 
Bald  occupying  claimants,  his,  her  or  their 
heirs,  shall  be  paid  the  full  value  of  all  last- 
ing and  valuable  Improvements  made  on  such 
lands  by  such  occupying  claimant,  or  by  the 
person  or  persons  under  whom  he,  she  or 
they  may  hold  the  same,  previous  to  receiv- 
ing actual  notice  by  the  commencemrat  of 
suit  on  such  adverse  claim  by  which  evictloD 
may  be  effected." 

Section  6130:  "The  court  rendering  Judg- 
ment In  any  case  provided  for  by  this  article 
against  an  occupying  claimant  shall,  at  the 
request  of  such  occupying  claimant,  for  the 
benefit  of  the  provisions  of  this  article,  cause 
an  entry  to  be  made  upon  the  Journal  of 
such  request  and  shall  at  once  set  a  date 
for  the  trial  of  the  right  of  such  occupying 
claimant  to  compensation  for  all  lasting,  val- 
uable and  permanent  Improvements  made  by 
such  occupying  claimant,  or  those  under 
whom  he  claims,  upon  the  premises  prior  to 
the  issuing  of  summons  in  the  cause,  and  at 
such  trial  each  party  shall  produce  his  evi- 
dence relating  to  such  improvements,"  etc. 

As  the  record  discloses  that  defendant 
Robert  Hewitt,  the  ancestor  of  petitioners, 
was,  for  years  prior  to  and  at  the  time  of 
his  death,  in  quiet  prasesslon  of  the  home- 
stead in  controversy  claiming  under  deed 
from  William  H.  Groldsborougb,  dated  Febru- 
ary 18,  l8t>T,  which  was  afterwards  held  void 
on  suit  commenced  against  him  In  the  dis- 
trict court  by  said  Goldsborough  March  23, 
1004;  we  are  of  the  opinion  that  as  Hewitt, 
on  the  coming  down  of  the  mandate.  If  liv- 
ing, would  have  had  the  right  to  invoke  said 
act  in  aid  of  a  recovery  of  the  lasting  and 
valuable  improvements  placed  by  blm  on 
said  land  between  those  dates,  so  we  are 
further  of  opinion  that  on  his  death  the 
right  so  to  do  would  survive  to  bis  heirs 
under  the  express  terms  of  said  act,  and  that 
the  court  erred  In  refusing  to  grant  the 
prayer  of  their  petition  and  set  their  claim 
down  for  hearing. 

The  cause  is  therefore  reversed  and  re- 
manded to  be  proceeded  with  in  accordance 
with  this  opinion.  All  the  Justices  concur. 


8AWTE:RS  v.  SCHULER  et  aU 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

fSyUabia  by  the  Court.) 

ItBPLEVIN    ({  88*J— PBOCEEDINOS— DEUUBBBR 

TO  Evidence. 

Evidence  examinecl,  and  held  that  the  court 
erred  in  overruliDs  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  I  88.*] 

Error  from  District  Court,  Pittsburg  Coun- 
ty; PresUe  B.  Cole,  Judge. 
Action  by  Autone  Schuler  and  another 


against  R.  C.  Sawyers.  Judgment  for  plain- 
tlfts,'  and  defwdant  brings  wror.  Bevosed. 

E.  Allan  Boyd  and  W.  H.  Moore,  tor 
plaintiff  in  error.  Wallace  Wllklnnn,  for 
defendants  In  error. 

TURNER,  C.  J.  This  Is  a  suit  In  replevin, 
brougbt  originally  before  a  United  States 
commlsslouer  in  the  Indian  Territory,  for  a 
set  of  butcher  tools  of  the  value  of  $70.90. 
There  was  Judgment  for  plaintiffs  before 
the  commissioner  and  In  the  district  court  of 
Pittsburg  county,  to  which  it  was  appealed. 
Defendant  brings  the  case  here. 

As  the  first  assignment  is  that  the  court 
erred  in  the  admission  of  testimony,  over 
objection,  we  cannot  consider  it,  for  the  rea- 
son that  said  assignment  falls  to  comply 
with  rule  26  of  this  court 

The  next  is  that  the  court  erred  In  over- 
ruling defendant's  demurrer  to  the  evidence. 
There  is  no  dispute  as  to  the  essential  facts. 
On  this  point  the  evidence  discloses  that  on 
August  27,  1904,  Antone  Schuler  and  Louisa 
Schuler,  defendants  In  error,  plaintiffs  below, 
were  the  owners  of  a  small  home  and  a 
butcher  shop,  which  they  ran.  In  McAlester, 
then  Indian  Territory;  that  on  said  day 
they  entered  Into  a  written  agreement  with 
R.  C.  Sawyers,  plaintiff  In  error,  to  sell  the 
same  to  him  for  fl,4G0  and  take  cattle  in 
payment,  less  $700  due  on  a  mortgage  out- 
standing against  the  home,  which  Sawyer 
agreed  to  pay  out  of  the  proceeds  of  certain 
of  the  cattle  which  he  was  authorized  to 
sell,  and  less  ^25  per  month  for  eight  months 
thereafter,  during  which  it  was  agreed  they 
m^ht  remain  In  possession  and  until  the 
purchase  price  was  paid;  that,  pursuant 
to  said  agreement,  they  made  to  Sawyer  a 
deed  to  the  realty,  which,  together  with  a 
bill  of  sale  of  said  tools,  they  placed  In  es- 
crow, with  the  understanding  that  the  same 
should  there  remain  until  the  purchase  price 
was  paid;  that,  pursuant  to  said  agreement. 
Sawyers  sold  part  of  the  cattle,  paid  off  said 
mortgage,  and  delivered  six  bead  of  said 
cattle  to  plaintiffs,  but  refused  to  deliver 
more,  wbweupon  they  declared  the  contract 
at  an  end,  and  notified  the  escrow  not  to 
deliver  said  papers,  but  found  that  the  same 
had  already  been  done;  that  thereupon  plain- 
tiffs sued  defendant  for  the  balance  of  the 
purchase  price  of  all  the  property,  including 
the  tools,  and  to  enforce  a  vendor's  lien 
against  the  realty,  and  defendant  sued  plain- 
tiffs for  the  possesion  of  the  realty;  that 
pending  these  suits,  plalntUb  loaned  the 
tools  to  a  neighbor,  whereupon  defendant,  by 
displaying  bis  bill  -of  sale  therefor  and 
dalmlng  to  be  the  owner,  got  possession  of 
them;  that  thereafter,  on  November  IS,  1905, 
it  was  agreed  In  writing  between  plaintiffs 
and  defendant  In  effect  that  said  suits  **be 
and  are  hereby  settled  and  compnunlfled." 
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Sawyer  thereby  agreelog  to  pay  "p,040.76 
on  or  before  the  first  day  of  December,  1905," 
which  he  did,  and  by  which,  when  paid.  It 
was  farther  agreed,  '^U  matters  In  reference 
to  said  suits  are  hereby  settled  In  full," 
each  snit  to  be  dismissed  by  plaintiff  therein 
at  his  own  cost,  which  was  done.  Thereafter 
this  salt  was  brought 

In  passing,  in  determining  the  legal  effect 
of  said  compromise  agreement,  It  was  the 
duty  of  the  trial  court  to  ascertain  from  the 
pleadings  In  both  cases,  introduced  In  eri- 
dence,  precisely  what  was  involved  therein, 
and  whether  it  appeared  therefrom  that  the 
suit  of  the  Scholera  embraced  the  balance 
of  the  purchase  price  of  all  the  property  sold, 
intdi^inc  said  tools.  If  it  did.  It  is  apparent 
that  when  Sawyers  agreed  to  pay  $1,040,  and 
plaintiffs  agreed  to  accept  the  same  In  foil 
of  ''all  matters  In  r^ermce  to  said  suits." 
that  the  t0(^,  being  In  controversy,  were 
settied  and  paid  for,  and  the  title  thereto 
passed  to  Sawyers  by  virtue  thereof.  As 
there  was  no  contention  that  he  had  since 
parted  with  the  flCle  thereto,  the  demurrer 
to  the  evldOKe  BhonUI  have  been  sustained. 

Berersed.   All  the  Justices  concur. 


SHAWNEB  FIRB  INS.  CO.  v.  THOMPSON 
A  ROWELL  et  al. , 

(Supreme  Court  of  Oklahoma.   Dec.  12,  1011.) 

(BvtlaTnu  hp  the  Court.) 

1.  IrSURANCB  (8  S85*)— PBOMISSOBT  Wabean- 
TIES— VALIDITT. 

A  stipulation  in  a  fire  insnrance  policy 
that  the  iasured  Bhail  make  aad  keep  iDveo- 
tories  and  a  set  of  books  and  beep  them  In 
a  fireproof  flsfe  at  night  and  at  all  times  when 
the  building  mentioned  In  the  policy  is  not 
open  for  business,  or,  falling  Id  this,  to  keep 
such  iDventorles  and  books  at  night  and  at  all 
such  times  in  some  place  not  exposed  to  fire 
which  would  ignite  or  destroy  said  building, 
and  in  case  of  loss  to  prodace  such  books  and 
inventories  for  the  inspection  of  the  Insurer, 
in  the  event  of  failure  on  the  part  of  the  in- 
sured to  prodace  such  books  and  Inventories, 
for  the  inspection  of  the  insurer,  that  the  en- 
tire policy  shall  be  null  and  void.  Is  a  reason- 
able and  competent  provision  to  insert  and 
attach  to  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  853;  Dec  Dig.  |  83&.*1 

2.  Insurance  (§  33B»>— Prouissobt  Wabban- 
TiES— Performance— "Invimtobt.  " 

An  Inventory  which  bunches  merchandise 
together  withoat  ItemisinK  same,  such  as. 
"Xmas  Goods,  $784.39;  Clothing,  $1,500.00: 
Racket  Goods,  $000.00;  Stone,  J.,  $145.00; 
Glass,  J.  and  Silver.  $190.00;  Enamel  Ware, 
$ti74.00;  Tinware,  and  Glass,  $187.00;  Semi 
Porcelain  Ware.  5387.00;  Chinaware  and  Sil- 
ver, $847.75,  etc.,"  is  not  such  an  inventory  as 
was  required  by  the  terms  of  the  insnrance  pol- 
icy sued  OS  in  this  case. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  {  853;  Dec.  Dig.  {  335.* 

For  other  definitions,  see  Words  and  Fhras* 
es.  vol.  4.  pp.  3754-3755.1 


3.  INSUSANCB  (i  335*)— PB0UIS80ST  WABEAN- 
TIBS— "IBVERTOBT." 

An  Inventory,  in  the  sense  used  in  the 
insurance  policy  saed  on,  means  an  itemized 
list  or  enumeration  of  property,  article  by  ar- 
ticle, and  is  not  Intended  merely  to  show  the 
gross  value  of  the  property  Insured,  but  is 
for  the  purpose  of  enabling  the  parties  to  as- 
certain the  different  articles  whlcn  go  to  make 
up  the  entire  stock  in  order  that  the  insur- 
ance company  may  test  the  corr-ectnesa  of  the 
claim  for  damages  In  two  respects;  First, 
whether  the  articles  composing  the  stock  be- 
long to  the  class  of  property  covered  by  the 
policy;  second,  whether  the  valuation  at^ched 
to  the  different  items  is  reasonable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  853;  Dec  Dig.  S  S3S.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  8T64-S755.1 

4.  iNsn&ANCE  (8{  178,  335*)— CJoirsTBUcn ON— 
Genbbal  Rules. 

The  "three-fourths  value**  and  "iron-safe" 
clauses  attached  to  and  fornuDg  a  part  of  the 
contract  of  insurance  should  be  interpreted  ac- 
cording to  the  same  rules  by  which  other  con- 
tracts are  construed,  and  a  substantial  com- 
pliance therewith  is  sufficient.  The  evidence 
in  the  case  examined,  and  htld  not  to  show  a 
substantial  compliance  with  said  provisions. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  358,  853;  Dec.  Dig.  SS  173, 
335.*] 

6.  iHStnuncB  (S  885*}— Pboui^obt  Wabbar- 

TIKS— INVBNTOBIXS— SUFFICIXNCT. 

The  provision  of  a  fire  insurance  contract 
which  requires  that  the  Insured  will  keep  such 
books  and  inventory  securely  locked  in  a  fire- 
proof safe  at  night,  etc.,  Is  a  promissory  war- 
ranty, and  is  not  substantially  complied  with 
by  prbdndng  an  Inventory  made  one  montii 

f>rior  to  the  fire,  where  it  Is  shown  that  the 
Dventory  made  within  12  calendar  months 
prior  to  the  issuance  of  the  policy  had  been 
negligently  allowed  to  remain  out  of  tlie  fire- 
proof safe,  and,  together  with  the  books,  be 
destroyed,  especially  when  the  last  inventory 
was  not  made  In  compliance  with  the  terms  of 
the  policy,  the  goods  not  being  itemised,  but 
mere  summaries  of  the  amounts  and  values 
being  ^ven. 

[IQd.  Note^For  other  cases,  see  Insnrance. 
Cent  Dig.  I  853;  Dec  Dtg.  f  885.*] 

6.  INSUBANCB  (I  836*)— Pbomusobt  Wabbah- 
TiEs— Keeping  or  Books. 

Books  showing  "all  purchases  and  sales, 
both  for  cash  and  credit'*^  within  the  meaning 
of  a  warranty  in  a  policy  of  insnrance,  requir- 
ing the  insured  to  keep  a  set  of  books  show- 
ing a  complete  record  of  business  transactfons 
including  all  such  purchases  or  sales,  need  on- 
ly be  such  as  wUl  show  these  matters  to  a 
man  of  ordinary  iDtelligence,  bat  plaintiff's  Ex- 
hibit D,  which  was  a  small  private  pocket 
ledger,  showing  the  amount  of  cash  deposited 
in  the  bank,  after  deducdng  all  expenses  of  tlie 
business,  and  covering  a  period  of  three  weeks 
preceding  the  fire.  Is  not  a  substantial  com- 
pliance with  said  warranty,  especially  in  view 
of  the  fact  that  the  insured  negligently  per- 
mitted his  books,  including  the  cashbook,  to 
remain  without  the  fireproof  safe  and  be  de- 
stroyed by  fire. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  863;  Dec.  Dig.  {  336.*] 

7.  Tbial  (I  160*)— Takinq  Case  vboh  Jubt. 
— Demtbbeb  to  Evidence. 

When  the  evidence,  with  all  the  Inferences 
that  can  be  properly  drawn  from  it,  is  insuffi- 
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dent  to  sopport  s  verdict,  ft  b  errox  to  orer- 
role  ft  demairer  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceot 
Dig.  II  S46-348;  Dec  Dig.  S  150.*] 

ComrolBBtoner'B  Opizilon,  Divialon  No.  1. 
Error  from  District  Ooort,  Pawnee  County; 
L.  M.  Foe,  Judge. 

Action  bj  Tliompson  A  Rowell  and  anoth- 
er against  tlie  Shawnee  Fire  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.  Reversed,  with  Instruc- 
tions. 

Crane  ft  Crane  and  Fred  S.  Llscnm,  for 
plaintiff  in  error.  W.  I«.  Eagletou  and  Sam 
E.  Sullivan,  for  defendants  In  error. 

ROBERTSON,  O.  Thompson  &  RoweU 
were  engaged  In  the  retail  mercantile  busi- 
ness at  Ralston,  and  on  October  22,  1907, 
secured  a  policy  of  Insorance  from  the  de- 
fendant, on  their  stock  of  merchandise,  In 
the  sum  of  92,000,  paying  therefor  a  premium 
of  $86.  On  OcttAer  SOth,  eight  days  there- 
after, the  stock  was  consomed  by  fire.  In 
addition  to  the  $2,000  polit^f  plaintiffs  had 
$11,000  insorance  on  th^  stock,  making  a 
total  of  $13,600  insurance.  After  the  loss. 
Thompson  &  BoweU  assigned  the  policy, 
which  defendant  issued,  to  B.  A.  Bullock, 
as  trustee  for  certain  creditors.  Thereafter 
on  March  7,  1008,  plalntiffli  filed  snit  in  the 
district  court  of  Pawnee  county  against  de- 
fendant on  said  poU(7,  alleging  that  defend- 
ant, although  liable  ft>r  said  amount,  re- 
fused to  pay  the  same  or  any  part  thereof, 
and  that  plaintiff  performed  all  the  conditions 
of  their  said  contract,  etc.  A  eopy  at  the 
policy  was  attached  to  plaintiff's  petition 
and  made  a  part  thereof. 

Defendant  answered,  admitting  the  execu- 
tion of  the  policy  sued  on,  whereby  it  in- 
sured plaintUb  subject  to  the  limitations, 
conditions,  agreements,  and  warranties  in 
said  policy  cmtalned.  It  admitted  that  the 
property  was  destroyed  by  fire  as  all^^ed; 
admitted  the  partnership;  admitted  that  a 
proof  of  loss  was  furnished ;  but  pleaded  that 
the  policy,  among  other  things,  contained  the 
following  omdltlons  and  stipulations,  known 
as  the  '^ree-fonrths  value"  clause,  and  the 
"iron-safe"  clause,  the  former  In  the  follow- 
ing language,  to  wit:  "In  consideration  of 
the  rate  of  premium  at  which  this  policy  is 
written,  it  Is  a  condition  of  this  Insurance 
that  in  the  event  of  loss  or  damage  by  fire 
to  the  property  described  herein,  this  com- 
pany shall  not  be  liable  for  an  amount  great- 
er than  three-fourths  of  the  cash  market 
value  of  each  item  of  the  same,  not  exceed- 
ing the  amount  of  the  said  policy  at  the 
time  immediately  preceding  such  loss  or 
damage;  and  in  the  event  of  other  Insur- 
ance on  the  property  described  herein,  then 
this  company  shall  be  liable  only  for  Its  pro- 
portion, three-fourths  of  such  cash  market 


value  at  the  time  of  the  fire,  other  concur- 
rent Insurance  permitted,  but  total  insur- 
ance shall  at  no  time  exceed  three-fonrtfas 
of  the  valne  of  each  Item  of  pn^erty  de- 
scribed herein." 

And  the  latter  as  follows:  "The  following 
covenants  and  warranties  on  the  part  of  the 
assured,  and  conditions  on  the  part  of  the 
Shawnee  Fire  Insurance  Company,  are  here- 
by made  a  part  of  tiie  policy  to  which  Uils 
clause  is  atteched. 

"First.  The  assured  will  take  an  itemised 
Inventory  of  stock  hereby  insured  at  least 
once  in  each  calendar  year,  and  unless  such 
Inventory  shall  have  been  tak^  within  the 
twelve  calendar  months  prior  to  the  date  of 
this  policy,  the  same  shall  be  token  in  de- 
tail within  thirty  days  after  said  date,  or 
this  policy  shall  be  null  and  void  tiom  and 
after  the  expiration  of  the  said  thirty  days, 
and  upon  demand  of  the  Insured  within 
three  months  from  the  date  of  this  policy  the 
unearned  premium  for  the  unexpired  terms 
of  this  policy  shall  be  returned. 

"Second.  The  assured  shall  keep  a  set  of 
books  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  the  business  trans- 
acted. Including  all  purchases,  sales  and  ahip- 
m^ts  of  such  stock,  both  for  cash  and  cred- 
it, from  the  date  of  the  Inventory  provided 
for  in  the  first  section  of  this  clause  and  dur- 
ing the  contlouance  of  this  period. 

"Third.  The  assured  will  keep  such  books 
and  Inventory  and  also  the  last  pre- 
ceding inventory  securely  locked  In  a  fire- 
proof safe  at  night,  and  at  all  times  when 
the  building  mentioned  In  this  policy  or  the 
portion  thereof,  conteinin;  the  stock  de- 
scribed therein.  Is  not  actually  open  for 
business,  or  falling  In  this  the  assured  will 
keep  such  books  and  inventories  at  night  and 
all  such  times  in  some  place  not  exposed  to 
fire  which  would  Ignite  or  destroy  the  afore- 
said building,  and  In  case  of  loss  the  as- 
sured specifically  warrants,  agrees  and  cove- 
nants to  produce  said  books  and  Inventoiles 
for  the  Inspection  of  said  company ;  and  In 
the  ev^t  of  a  failure  on  the  part  of  the 
assured  to  ke^  such  boo^  and  invoitories 
for  the  in«pectlon  of  the  said  ccHnpany,  this 
entire  policy  shall  become  null  and  void  and 
such  failure  shall  ocmstitute  a  perpetoal  bar 
to  any  recovery  thereon." 

The  policy  also  contained  a  nonwaiver 
stlpnlation,  which  provided  that  none  of  the 
conditions  of  said  polli^  conld  be  waived 
by  any  agent,  except  by  written  agreemoit, 
attached  to  the  policy,  forming  a  part  there- 
of. The  answer  set  op  the  breach  of  these 
clauses  In  that  plaintiffs  had  not  takeo  an 
itemized  Inventory  of  the  bUkA  covered  by 
the  policy,  within  the  12  calendar  months, 
prior  to  the  date  of  the  policy,  and  that  they 
had  not  taken  one  within  30  days  after  said 
date,  and  that  Insured  had  not  kept  a  set 
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of  books  wUcta  clearly  and  plainly  present- 
ed a  complete  record  of  the  business  transac- 
tions, including  all  purdiases,  and  sales  and 
abipmeuts,  of  all  such  stock  both  cash  and 
credit,  from  the  date  of  the  inventory,  for 
which  said  policy  provided  and  during  the 
continuance  thereof ;  that  they  kept  no  books 
or  records  of  all  purchases  made  by  them; 
that  they  kept  no  record  of  sales  and  ship- 
ments of  such  stock,  either  for  cash,  or  cred- 
it, from  the  date  of  the  inventory,  during 
the  continuance  of  said  policy.  The  answer 
also  charges  that  Thompson  &  Rowell  fur- 
ther breached  the  conditions  and  terms  of 
said  policy,  in  that  they  did  not  keep  said 
books  and  inventory  locked  in  a  fireproof  safe 
at  night,  or  In  some  place  not  exposed  to  flre^ 
and  that  they  failed  to  produce  said  books 
and  inventories  after  said  loss,  although 
defendant  demanded  that  the  same  t>e  pro- 
duced. Defendant,  after  thus  answering, 
tendered  Into  court  the  amount  of  the  pre- 
mium paid  by  the  insured  for  said  policy, 
and  In  addition  to  tlie  above  It  is  urged  by 
the  defendant  that  the  policy  contained  the 
following  clauses,  to  wit: 

*^e  insured  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this  com- 
pany all  that  remains  of  any  property  herein 
described,  and  submit  to  examinations  un- 
der oath  by  any  person  named  by  UUs  com- 
pany, and  subscribe  the  same;  and,  as  often 
OS  required,  atiall  produce  for  examination 
all  bocrin  ot  account,  bills,  invoices,  and  other 
Touchers,  or  certified  copies  thereof,  U  orig- 
inals be  lost,  at  such  reasonable  place  as 
may  be  designated  by  this  oompany  m  Its 
represaitative  and  shall  permit  eztraets  and 
copies  thereof  to  be  made." 

"This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  any  re* 
qulrement,  act  or  proceeding  on  its  part  re- 
lating to  the  appraisal  or  to  any  examlnathm 
herein  provided  for." 

It  was  alleged  that  the  stock  of  mer- 
chandise burned  did  not  exceed  the  value  of 
913,000,  and  that  therefore  the  same  was  in- 
sured for  more  than  three-fourths  of  its 
value  and  the  policy  ms  th^efore  void; 
and,  further,  that  said  policy  contained  a 
warranty  to  the  effect  that  subsequent  In- 
surance should  be  allowed  to  the  extent  ot 
making  the  total  amount  of  Insurance  equal 
three-fburtha  of  the  value  of  the  stock ;  and 
fOrOw,  that  In  case  there  was  fraud,  or 
false  swearing  by  the  Insured,  touching  any 
matter  relating  to  Oie  insurance,  or  sub- 
ject Vbereof^  either  befbre  or  after  loss,  the 
policy  should  be  void.  That  aomB  time  in 
Decendier,  after  the  Are,  plstatlfTB  presented 
a  sworn  statemoit  rignisd  by  B.  O.  Bowell, 
one  of  the  plalntlfl^  and  a  member  of  the 
firm  of  Thompson  St  Bowell,  in  wbltdi  a 
claim  was  made  that  the  Ion  and  damages 
was  |13v407,  wbldi  defiant  alleges  was  a 
false  and  untme  statement. 


Plaintiffs  replied  by  goieral  denial,  and 
also  alleged  that  at  the  time  of  the  issuance 
of  said  policy  and  at  various  times  there- 
after defendant  waived  the  right  to  Insist 
that  said  policy  was  pot  properly  issued,  and 
also  that  by  its  said  acts  it  has  waived 
any  breach  In  said  contract,  by  ratifying 
the  acts  and  statements  of  its  agent  (who, 
by  the  way,  was  H.  B.  Thompson,  one 
of  the  Insured)  receiving  the  premium  on 
said  policy,  and  by  demanding  after  the  fire 
that  plaintiffs  produce  their  books  and  In- 
v^tory,  and  by  demanding  Invoices  of  goods 
purchased  by  said  plaintiffs. 

Defendant  on  February  8,  1909,  filed  its 
motion  to  require  plalntifCs  to  make  their 
reply  more  definite  and  certain  in  various 
particulars,  which  motion  was  by  the  court 
overruled  and  exception  allowed.  There- 
after trial  was  had  to  a  Jury,  and  a  verdict 
for  $2,000,  was  rendered  in  favor  of  plain- 
tiffs, and  against  defendants,  upon  which 
Judgment  was  entered.  Motion  for  new  trial 
was  duly  filed,  presented,  overruled,  exc^ 
tions  taken,  and  defoidant  prosecutes  this 
appeal  to  reverse  said  Judgment 

Many  alleged  errors  are  relied  upon  by 
the  insurance  company,  but  the  principal 
reason  assigned,  and  seemingly  depended 
upon  by  it  for  a  reversal,  Is  the  overruling, 
by  the  trial  court,  of  defendant's  demurrer 
to  the  evidence  offered  by  plaintiffs  in  sup- 
port of  the  allegations  ot  their  petltton.  The 
con^deration  of  this  assignment,  In  our  opin- 
ion, wOi  dispoae  of  flie  case,  and  the  other 
emn  raised  In  the  brief  and  relied  upon 
will  not  therefore  be  farther  omsldered. 

[1]  The  omtract,  or  policy,  which  Is  the 
basis  of  this  suit,  provided,  as  has  been  seen, 
that  the  insured  would  make  an  itemized 
inventory  of  tiie  entire  stock  covered  by 
the  policy  at  least  once  in  every  calendar 
year,  and  unless  such  Inventory  shall  have 
beoi  taken  vrlthln  12  calendar  months  prior 
to  the  date  of  the  policy,  thai  one  sliaU  be 
token  within  30  days  atter  its  date,  or  the 
policy  should  become  null  and  void.  It  also 
provlfted  that  the  Insnred  should  keep  a  set  of 
books  wbldi  should  clearly  and  plainer  pre- 
sent a  complete  record  of  business  trans- 
actions, Including  purchases,  and  sales,  and 
shipment  of  sndi  stock,  toth  for  cash  and 
credit,  from  the  date  «r  the  Inventory  pro- 
vided £or  in  tiie  first  section  of  said  clause, 
during  the  continuance  of  said  policy;  and 
also  that  these  books  and  this  Inventory, 
and  the  last  preceding  Inventory,  should  be 
kept  securely  locked,  in  a  fireproof  safe 
at  night,  and  at  all  times  when  the  store 
was  not  apea  for  business,  or  that  th«y 
should  be  kept  in  some  other  safe  place, 
and  should  be  produced  for  Inspection,  by 
the  defendant  company,  and  in  the  event 
that  they  should  not  be  so  produced,  tlie 
policy  would  be  void,  and  no  recovery  could 
be  hi^  thereon. 

Tbeae  provisions  in  polldea  of  Insnrano^ 
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commonly  known  as  "Ipon-safe"  and  "three- 
fourtbB  value"  clauses  are  common  to  nearly 
all  Are  Insurance  contracts,  and  the  provl- 
slons  are  substantially  the  same  in  all  poli- 
cies. That  they  are  reasonable  and  en- 
forceable Is  no  longer  an  open  question, 
and  it  Is  a  proper  method  of  providing  for 
evidence  In  case  of  loss  to  determine  the 
actual  damage,  and  their  validity  is  de- 
termined according  to  the  same  rules  by 
which  other  contracts  are  measured  and  con- 
strued. In  this  case  the  policy  was  writ- 
ten on  the  22d  day  of  October,  1907,  and 
the  loss  occurred  on  the  30th  day  of  the  same 
month;  the  testimony  shows,  without  dis- 
pute, that  insured  took  an  Inventory  of  their 
stock  In  January,  1907.  within  the  12  cal- 
endar months  before  the  policy  was  Issued; 
the  evidence  farther  shows  that  the  insured 
took  what  they  claimed  to  be  an  inventory 
on  or  about  Uie  Ist  of  October,  1907.  De- 
fendant, however,  denies  that  this  was  an 
Inventory  within  the  meaning  of  the  clause 
therein  set  out  The  evidence  further  shows 
that  the  Insured  kept  books  In  which  they 
attempted  to  show  the  amount  of  their  pur- 
chases and  sales  from  the  date  of  the  Jan- 
uary, 1907,  Inventory;  this  January  inven- 
tory, together  with  the  books  showing  the 
record  of  the  cash  sales  from  January,  1907, 
to  October,  10,  1907,  were  not  kept  in  an 
iron  safe  at  night,  bat  were  destroyed  by 
the  fire  that  destroyed  the  stock  of  goods,  as 
was  also  the  bills  and  Invoices  of  gobds  sent 
by  the  wholesale  houses  from  whom  the 
goods  were  purchased.  It  was  shown  that 
the  books  purporting  to  show  the  amount  of 
goods  purchased  did  not  contain  a  complete 
record,  there  being  several  thousand  dol- 
lars worth  of  goods  bought  according  to  the 
evidence  of  which  no  record  was  kept 

Under  the  demurrer  to  the  evidence  five 
points  are  raised  and  discussed  by  the  par- 
ties, as  follows:  First,  the  destruction  of 
the  casfabook  by  fire,  containing  the  record 
of  cash  sales  from  January  1, 1907,  to  Octo- 
ber 10,  1907,  at  a  time  when  the  store  was 
not  open  for  business,  and  the  failure  to 
preserve  the  same  for  defendant's  inspec- 
tion was  a  1^1  bar  to  a  recovery  according 
to  the  terms  of  the  policy;  and,  second,  the 
failure  to  preserve  the  Inventory  of  January, 
1907,  for  defendant's  inspection  and  exam- 
ination, and  its  loss  by  fire  In  the  building 
containing  the  stock,  was  an  effective  bar 
to  plalntifTs'  right  to  recover;  and,  third, 
the  admitted  failure  to  keep  a  complete 
record  of  all  purchases  made  by  plaintiffs 
was  a  complete  bar  to  plaintiffs*  right  to 
recover;  and,  fourth,  an  inventory  being  an 
Itemized  list  or  enumeration  of  property, 
article,  by  article,  the  invoice,  sometimes  de- 
nominated Inventory,  taken  by  plaintlfTs 
from  October  1,  to  October  10,  1907.  did  not 
constitute  an  Inventory  within  the  meaning 
of  the  policy,  because  the  same  was  not  Item- 
ized as  by  the  policy  required;  and,  fifth, 
the  little  pocket  private  ledger  of  E.  O. 


Rowell,  called  by  him  the  cashbook,  did  not 
show  the  complete  record  of  cash  sales  from 
the  date  of  the  issuance  of  the  policy  until 
the  flre,  nor  from  the  date  of  the  taking  of 
the  last  Invoice  until  the  fire,  It  containing 
only  a  statement  of  the  amount  of  cash  col- 
lected during  each  day  from  all  sources  In- 
clnding  previous  credit  sales,  lem  all  the 
expenses  paid  during  each  day,  Z>et  as  ex- 
amine and  consider  these  vbtIoob  pi^te  in 
their  order. 

[2]  It  is  admitted  that  the  cashbook,  and 
the  January,  1907,  inventory,  were  not  kept 
in  an  Iron  safe;  and  It  Is  also  admitted  that 
they  were  destroyed  by  fire  in  the  building 
In  which  the  stock  of  goods  burned,  and  by 
the  same  flre.  The  insured  contend  that  the 
burning  of  the  January  inventory  was  a  mat- 
ter of  no  conseqaence.  for  that  they  had 
taken  another,  mtHBeqnent  to  said  date,  and 
had  presented  the  same  to  the  defendant. 
But  defendant  does  not  admit  that  this  Is  a 
substantial  compliance  with  the  tenns  of 
said  danse  for  that,  first,  the  October  In- 
ventory was  not  snch  an  invatory  aa  was 
required  under  the  terms  of  the  policy;  and, 
second,  that  erm  though  It  h^d  beoi  in- 
tended as  an  inventory.  It  was  not  Itemlied 
aa  required  of  Inventories  under  that  dause 
of  the  policy  set  w  In  the  answw.  The  ob- 
jeetkms  to  the  sufDcUuey  of  the  October 
Inventory  warrants  an  tnveetlgiitlfm  of  that 
subject  PlalntUTs  Bzhlblt  C,  case-made,  pas- 
es 483  to  408,  inclusive,  is  a  copy  of  the  Oc- 
tober luTOLtory,  It  is  In  the  usual  form  of 
inventories,  e^!^  under  the  bead  of  '*Hoae, 
TeetSi  Pants  and  Handereblefs,'*  we  find  the 
f<dlowlng: 

10  dos.  at  26  $30  00 

B   dos.  at  SO....   18  00 

8H  doz.  at  30   12  «0 

11  dOL  at  35   46  20 

3  doz.  at  35   12  60 

5  doz.  at  IS   0  00 

10    doz.  at  15   18  00 

14    doz.  at  15   21  00 

7    dos.  at  25   4  10 

10   doz.  at  15   18  00 

10    doz.  at  15....   18  00 

6  dos.  at  25   18  00 

4  doE.  at  20   0  60 

12  doz.  at  10   14  50 

7  doz.  at  20   16  80 

8  doz.  at  15   14  40 

2  dos.  wool  at  15   3  60 

1   doz.  bats  at  25   3  00 

1   doz.  bata  at  20   2  40 

3  doz.  bats  at  15   1  85 

Also  on  page  ^  of  the  same  case-made 

the  following: 

Xmas  goods  job  Iota  Fris.  f  784  30 

Clothins  just  received   1500  00 

Racket  goods  by  lot   900  00 

Stone,  /.   145  00 

Glass,  J.  and  Silver   100  00 

Enamel  ware  *••    674  00 

Tin  ware  and  glass   187  00 

Semi  porcelain  ware   387  00 

Chlnaware  and  silver   817  85 

Thus  It  Is  seen  that  at  least  one-tblrd  of 
the  entire  stock  inventoried  was  bunched 
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together  witbout  beli^-  Itemized.  It  la  leen 
also  that  there  to  one  Item  of  clothing 
amotmtlng  to  $1.S00,  without  any  attempt  to 
Itemize  the  8am&  Mr.  Thompson,  one  of 
the  plalntUFs,  attempted  (Becord,  pp.  70,  71, 
72)  to  explain  why  the  clothing  was  laTen- 
torled  In  thto  mamier,  but  the  explanation 
offered  Is  anything  but  satisfactory.  In 
acBwer  to  a  qnestlOD  as  to  when  the  clothing 
was  porchased  he  said  It  was  not  procured 
imtil  After  the  invoice  was  completed;  that 
be  could  not  ttH  from  whom  It  was  par* 
chased;  that  the  books  saved  from  the  flre 
would  show  when  the  same  ms  received, 
but  when  aakaA  to  take  the  boiriui  and  uoer- 
tain  that  fact  he  evaded  that  qnestlon  and 
answerad,  **I  can  answer  that  qnestlon,  if 
I  remembw  tboe  was  |1,S00  worth  of  clotb- 
Ing  stored  in  a  ware  room,"  thereafter  he 
said  tliat  It  bad  been  stored  there  subsequent 
to  the  comiOedon  of  the  invoice.  He  said 
he  was  well  acquainted  with  the  bosiness  and 
was  in  the  store  evoy  day.  The  duplicate 
invoice  of  this  large  bill  of  dothii^  was  not 
produced,  although  several  months  Interven- 
ed between  the  time  of  the  flre  and  the  fllii« 
of  the  suit .  Nether  was  there  any  reason- 
able explanation  offered  as  to  wlv  the  othn 
large  sums  were  induded  in  this  October 
.  invoitory  without  being  itemised.  8o  it 
seems  to  us  that  mere  summaries,  such  as  is 
found  <m  page  498  of  the  Invoitory,  a^re- 
gatlng  nearly  f6,000  vorth  of  goods,  without 
attempting  to  Itemize,  Is  not  such  an  Inven- 
tory as  the  insured  agreed  to  make  and  keep 
for  the  defendant  company.  "A  flre  policy 
provides  that,  unless  a  complete  inventory 
of  the  Btoc^  covered  had  been  taken  within 
12  months  prior  to  its  issue,  one  should  be 
taken  within  SO  days,  or  it  would  be  void. 
The  only  inventory  taken  included  Emch 
items  as:  'Hardware,  ¥25.00;  Marble  City 
I>nig  Co.,  $22.60;  bill  from  Houston  Drug 
Co.,  f5S.65;*  etc.  Held,  not  a  compliance 
with  the  policy;  it  being  Iniposalble  to  de- 
termine dther  the  quantity,  the  number  of 
items  included  In  the  summarized  entry,  the 
value  per  item,  the  reasonableness  of  the 
valuation,  or  whether  the  articles  were  with- 
in the  purview  of  the  policy."  Fire  Ass'n  of 
Philadelphia  v.  Calhoun,  28  Tex.  Civ.  App. 
409,  67  S.  W.  153. 

In  Niagara  Fire  Ins.  Co.  v.  Forehand,  160 
111.  626,  48  N.  E.  830,  It'  is  said:  The  provi- 
sions of  a  flre  insurance  policy  upon  a  stock 
of  goods  that  the  insured  shall  take  Invento- 
ries, and  keep  correct  books  showing  pur- 
cliases  and  sales,  and  keep  the  inventories 
and  books  In  a  place  secure  from  fire,  when 
the  store  is  closed,  is  a  reasonable  provision." 
See,  also,  Glsh  et  al.  v.  Insurance  Co.,  16 
Okl.  59.  87  Pac.  869,  13  L.  R.  A.  (N.  8.)  826; 
Insurance  Ca  v.  Fuller,  26  Okl.  T26, 110  Pac. 
763. 

[31  The  question  of  the  suflScIency  of  an 
inventory  such  as  the  one  dlered  Is  settled 
by  the  case  of  Assorance  Company  v.  Kem- 


enedo,  94  Tex.  373,  Gl  8.  W.  1102.  In  that 
case  it  was  held  that  the  object  of  an  In- 
ventory In  Insurance  cases  was  not  to  as- 
certain  the  gross  value  of  the  property  in- 
sured, but  to  ascertain  the  different  articles 
which  went  to  make  up  the  stock  in  order 
that  the  Insurance  company  might  test  the 
correctness  of  the  claim  In  two  respects: 
First,  whether  the  articles  composing  the 
stock  belonged  to  the  class  of  property  cover- 
ed by  the  policy;  second,  whether  the  valua- 
tion attached  to  the  dUTOTOit  items  was 
reasonable.  The  ordinary  and  accepted 
meaning  of  the  word  "inventory"  is  "an 
Itemized  list  or  enumeration  of  proper^, 
article  by  article"  Roberts,  Willis  ft  Taylor 
Go.  V.  Sun  Mutual  Ins.  Co.,  10  Tex.  Civ.  App. 
338,  48  8.  W.  659;  Assurance  Co.  v.  Master- 
son,  25  Tex.  Civ.  App.  618,  61  S.  W.  962.  No 
dlflciHBim  is  needed  to  demonstrate  tiiat 
the  inventory  In  question  ftUls  to  meet  the 
requironents  of  this  definition.  From  the 
itma  given  It  Is  Impossltole  to  ascertain 
either  the  quantity,  the  number  of  Items 
included  In  ttw  summarized  entry,  the  value 
per  item,  the  reasonableness  of  the  gross 
valuation,  or  whether  tiiey  wera  properly 
within  the  purview  of  the  policy.  The  In- 
ventory furnishes  nothing  upon  which  to 
base  a  calculation.  The  Items  to  which  we 
have  especially  referred  comprise  from  one- 
third  to  one-half  of  the  stock  of  goods,  and 
even  if  It  should  be  conceded  that  the  re- 
mainder of  the  stock  was  properly  Inven- 
toried, the  objectionable  port  appears  so 
large  a  proportion  to  the  full  amount  that 
it  can  not  be  held  to  be  a  substantial  com- 
pliance vrlth  the  requirements  of  the  In- 
surance contract 

It  was  to  obviate  such  conditions  that  the 
defendant  and  Insured  contracted  In  the 
policy  that  an  Itemized  inventory  and  a 
complete  record  of  goods  received  and  sold, 
should  be  kept  In  an  Iron  fireproof  safe. 
It  has  been  held  by  our  Supreme  Court  that 
such  stipulations  are  valid,  and  if  that  be 
true  they  should,  like  other  contracts,  be 
enforced.  To  be  sure,  a  substantial  com- 
pliance therewith  would  be  sufllclent,  but 
in  this  particular  Instance  there  was  no 
substantial  compliance  with  the  terms  of 
said  contract  Counsel  for  plaintiffs  Insist 
that  there  has  been,  but  we  think  otherwise. 
Here  It  Is  shown  that  in  some  Instances  the 
itemized  Invoices  of  certain  Job  lots  of  goods 
bad  been  taken,  but  strange  to  say,  they 
bad  been  placed  within  the  boxes  containing 
the  goods,  and  had  been  nailed  up  and  stored 
away,  and  were  burned  with  the  goods;  the 
inventory  should  have  been  kept  In  the  iron 
fireproof  safe  or  In  some  other  place  of  safe- 
ty. Tbe  improbable  story  that  of  a  stock 
of  goods  worth  from  $15,000  to  $16,000,  a 
member  of  the  firm  could  not  tell  when  a 
$1,500  purchase  of  clothing  was  made,  or 
when  It  was  received,  whether  before  or 
after  the  October  Inventoryi  or  from  whom 
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It  was  purchased,  and  that  the  original  In- 
voice had  burned,  and  that  no  attempt  was 
made  to  secure  a  duplicate  thereof,  marta 
this  phase  of  the  case  as  most  unusual,  and 
aids  materially  In  rendering  the  October 
Inrmtory  worthless,  as  a  substantial  com- 
pliance with  the  terms  of  the  contract  In 
Gisb  et  al.  t.  Insurance  Oo.  of  North  Amer- 
ica. 16  Okl.  S9,  87  Fac.  869. 18  L.  R.  A.  (N.  S.) 
S26.  It  was  held  that  these  Identical  clauses 
in  B  fire  Insnraiice  c<»tract  were  reasonable 
and  Talld,  and  paragraph  l  of  the  syllabus 
in  that  case  reads  as  follows:  "A  stipulation 
in  a  flte  tnsnrance  policy  that  the  insured 
shall  make  and  keep  inTentories  and  books, 
and  keep  them  In  a  fireproof  iron  safe  In 
some  place  not  exposed  to  fire  whidi  would 
Ignite  or  destroy  the  building  in  which  the 
property  insured  is  situated,  and.  in  case 
of  loss,  to  produce  sudi  books  and  inTentories 
for  the  inspection  of  the  insurer,  and  In  the 
ev^  of  failure  on  the  part  of  the  insured 
to  produce  sndi  botdn  and  inventories,  for 
tiie  Inspection  of  tlie  insurer,  tliat  the  mtire 
policy  shall  be  null  and  void.  Is  a  ceasonable 
and  competent  proTisIon  to  Insert  in  and 
attach  to  the  policy,**  "A  flre  policy  required 
insured  to  ke^  books  showing  a  ccHuplete 
record  of  business  transacted,  including  all 
purchases,  sales,  and  shipments,  both  for 
cash  and  credit,  which  should  be  securely 
locked  in  a  fireproof  safe  at  night  Insured 
k^t  books  as  required,  but  on  the  day  before 
the  night  ot  the  flre,  took  the  cash  book 
home  to  make  some  entry,  and,  when  be 
came  back,  left  it  in  the  pocket  of  bis  coat 
lying  on  the  counter.  He  thai  went  on  an 
errand,  and  did  not  return  that  afternoon; 
and  the  book  accordingly  was  not  put  in 
the  safe,  and  was  destroyed  in  the  fire 
Held,  that  the  policy  was  breached;  the 
lose  of  the  cashbook  being  due  to  insured's 
negligence."  Flre  Ass'n  of  Philadelphia  r. 
Calhoun,  28  Tex.  Clr.  App.  409.  67  S.  W.  158. 
Then  if  the  October.  1907,  inventory  was 
not  a  compliance  with  the  terms  of  the 
contract  and  no  substantial  excuse  baring 
been  offered  for  the  failure  of  the  insured  to 
keep  the  January  Inventory,  tc^ether  with 
the  boobs,  in  a  fireproof  Iron  safe,  we  must 
hold  that  there  was  so  such  compliance  wlt|i 
the  terms  of  said  contract  on  the  part  of 
the  insured,  as  would  warrant  a  recovery  or 
sustain  a  Judgment  on  said  policy.  On  the 
contrary,  the  policy  became  void  by  ^ason 
of  the  noncompliance  with  Its  terms  by  the 
insured. 

[B]  As  to  the  second  point  raised,  by  the 
demurrer,  the  reasons  as  applied  to  the  first 
will  effectually  dispose  of  it  but  as  to  the 
third  point,  we  are  compelled  to  say  that 
wen  though  the  October  Inraitory  was  a 
substantial  compliance  or  ev«i  a  strict  com- 
pliance with  the  terms  of  the  contract  as 
set  up  In  item  3  of  the  iron-safe  clause,  su- 
pra, which  reads  as  follows:  *^he  assured 
will  keep  such  books  and  inventory  and  ol- 
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BO  the  Uut  precedinff  huoentorv  securely  lo<±- 
ed  In  a  fireproof  safe  at  night  and  at  all 
times  when  the  building  mentioned  in  this 
policy  or  the  portion  thereof  containing  tlw 
stock  descrll)ed  therein.  Is  not  actually  open 
for  business,  or,  falling  in  this,  the  assured 
will  keep  mch  books  and  Invoitorles  et 
night  and  at  all  such  times  in  some  place 
not  exposed  to  fire  which  would  ignite  or 
destroy  the  aforesaid  bnildlng.  and  in  case 
of  loss  the  assured  specifically  warrants, 
agrees  and  cov^iante  to  produce  said  books 
and  inventories  for  tlw  Inspection  of  sndb 
company;  and  In  the  event  of  the  failure  on 
the  part  of  the  assured  to  keep  such  books 
and  inventories  for  the  Inspection  of  said 
company,  this  entire  policy  shall  become  null 
and  void,  and  such  faUure  »haU  eoiutitut0 
a  perpetual  bar  to  any  reoovery  thereon"— 
yet,  it  Is  seen  that  it  was  not  imly  necessary 
to  preserve  tlie  Inventory  on  hand  at  the 
date  the  policy  was  Issued,  it  having  been  ls> 
sued  withls  12  calendar  months,  but  that 
It  was  also  necessary  to  preserve  the  next 
preceding  inventory  at  iceU.  Therefore,  no 
matter  how  the  Octobw  invoitory  Is  treated, 
whether  soffldent  or  not  aoeordlng  to  the 
plain  terms  of  the  policy,  the  Insured  were 
bound  to  produce  the  preceding  Inventory, 
or  to  show  good  reason  for  not  doing  so. 
No  reasonable  excuse  has  been  offered,  and 
no  snbstential  compliance  with  the  terms  of 
the  policy  has  been  had  In  that  regard. 
However,  we  hold  that  the  October  inven- 
tory was  not  a  sufficient  compliance  with  the 
terms  of  the  policy  as  to  excuse  the  pro- 
duction of  the  January  invoitory,  especial- 
ly when  It  is  admitted  by  the  plaintlffii  Oiat 
such  an  inventory  had  been  taken,  but  was 
negligently  permitted  by  them  to  remain,  to- 
gether with  all  the  other  necessary  books, 
and  papers,  without  the  iron  safe,  and  thus 
be  destroyed  by  the  flre  which  destroyed  the 
stock,  and  thereby  prevented  the  defendant 
from  securing  that  evidence  as  to  the  actu- 
al loss  of  the  insured,  which  the  very  terms 
of  the  contract  which  they  now  seek  to  re- 
cover under,  provided  should  be  don&  That 
the  requirement  with  reference  to  the  ke^ 
ing  of  the  invoitory  was  In  no  sense  sub- 
stantially compiled  with  la.  we  think,  equal- 
ly plain.  The  argumoit  of  counsel,  Uiat  In- 
asmuch as  the  policy  was  written  on  Octo- 
ber 22,  and  provided  that  the  Insured  ahonid 
have  30  days  In  which  to  make  an  inven- 
tory, and  that  only  eight  days  of  that  time 
had  elapsed  at  the  time  of  the  fire,  the 
terms  of  the  polity  lud  not  been  breached. 
In  that  respect,  even  thon^  it  shonld  be 
held  that  the  October  InTentocy  was  snf- 
flcient  is,  in  onr  opinion,  untenable  when 
we  remember  the  provisions  of  section  S  of 
the  "iron-safe"  clause  whldi  provides,  that 
the  insured  "will  keep  sucb  books  and  in- 
ventory, and  also  the  Uut  preceding  inven- 
tory, securely  locked,  etc  *  •  •  tnd 
agrees  and  eoraiante  to  produce  said  books 
and  invflntoriesi**  ^ 
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[4]  The  "Iron-safe"  and  "tiiroe-fourtliB  Tftl- 
Qe"  clauses  are  subject  to  tbe  same  roles  of 
construction  as  other  contracts,  and  had 
there,  been  a  substantial  compliance  with 
their  terms  we  would  be  bound  to  uphold  the 
contentions  of  the  insured,  but  there  was  no 
compliance,  substantial  or  otherwise,  as  has 
already  been  seen.  Brown  t.  Insnrance  Co., 
89  T».  690,  86  S.  W.  1060.  In  Assurance 
Co.  T.  Kemenedo,  94  Tex.  873,  61  S.  W.  1102. 
it  is  satd.  in  speaking  of  the  ircnheafe  clause : 
"The  true  doctrine  upon  that  question  Is 
expressed  in  the  case  of  Insurance  Co.  t. 
Kearny  &  Wyse.  180  U.  S.  132  [21  Sup.  Ct 
326,  45  L.  Ed.  460],  In  the  following  lan- 
guage: 'We  are  of  opinion  that  the  failure 
to  produce  the  books  and  inventory  referred 
to  in  the  policy  means  a  failure  to  produce 
them  If  they  are  In  existence  when  called 
for,  or  If  they  have  been  lost  or  destroyed 
by  the  fault,  negligence  or  design  of  the  in- 
sured. Under  any  other  Interpretation  of 
the  policy  the  insured  could  not  recover  if 
the  books  and  inventory  had  been  stolen,  or 
if  they  had  been  destroyed  in  some  other 
manner  thui  1^  fire,  although  tliey  had  been 
placed  In  some  secure  place,  not  exposed  to 
fire  that  would  reach  the  store.'  Applying 
the  rule  of  this  case,  if  the  inventory  was 
not  produced  because  it  was  lost  or  destroy- 
ed by  some  means  not  constituting  fault, 
negligence  or  design  on  the  part  of  the  in- 
sured, or  bis  employes,  and  If  the  Insured 
used  ordinary  care  to  preserve  the  inven- 
tory in  accordance  with  the  terms  of  the 
contract,  then  the  failure  to  produce  would 
not  work  a  forfeiture  of  the  insurance  pol- 
icy." 

In  German-American  Ins.  Co.  v.  Fuller,  26 
Okl.  728,  110  Pac.  765,  Mr.  JusUce  Kane,  in 
speaking  for  the  court  In  discussing  a  sim- 
ilar proposition  said:  "It  is  not  quite  clear 
upon  what  ground  counsel  for  defendant  in 
error  justified  noncompliance  with  tiiat  part 
of  the  third  paragraph  of  the  'warranty  to 
^eep  the  books  and  inventories  and  to  pro- 
duce tbem  in  case  of  loss,*  which  required 
talm  to  keep  Bueh  books,  inventories,  etc.,  as 
he  bad,  securely  locked  in  a  fireproof  safe 
at  night  It  Is  Quite  dear  that  this  had  not 
been  done.  In  the  case  of  Southern  Ins. 
Go.  T.  Parker  [61  Ark.  207.  82  S.  W.  SOT]  su- 
pra, Hr.  Justice  Biddick,  said  for  the  court: 
This  court  In  Western  Assurance  Go.  v.  Al- 
theimer.  58  Ark.  675,  25  S.  W.  1069.  said  of 
a  similar  provision  that  "the  stipulation  of 
the  'Iron-safe'  clause  constituted  an  express 
promissory  warranty  In  the  nature  of  a  con- 
dition precedent."  and  that  a  strict  compli- 
ance with  it  was  necessary.  In  his  work  on 
Inanrance,  Mr.  Wood  also  says  tliat  such 
promissory  warranties  must  be  strictly  per- 
formed, "and  tlut,  too,  without  reference  to 
the  question  whether  they  were  material  to 
the  risk.  The  Insnrer  Is  permitted  to  judge 
tax  lilmaelf  iQxm  what  conditions  he  will  as- 
snre  a  risk,  and  what  Is  material  thereto. 
The  assured  cannot  defend  against  a  breach 


thereof  upon  that  ground.  *  •  •  The  as- 
sured has  no  election,  but  must  stand  upon 
his  performance  of  them."  1  Wood  on  Fire 
Insurance,  p.  448.  •  *  •  However  Incon- 
venient it  may  have  been  he  had  expressly 
agreed  that  the  saloon  books  should  be  kept 
In  a  flr^roof  safe  at  night,  or  In  some  place 
secure  from  a  flr^  that  might  destroy  the 
house  where  the  insured  goods  were  k^t,' 
and  he  should  have  complied  with  his  con- 
tract He  failed  to  do  so.  and  as  a  result 
of  that  failure  the  books  were  destroyed  by 
the  Are  that  burned  the  house.  For  this 
reason  the  Judgment  against  the  appellant 
company  cannot  be  sustained.' " 

In  the  case  at  bar  no  excuse  is  offered 
for  the  failure  to  comply  with  the  terms  of 
the  policy  in  regard  to  keeping  the  books 
and  inventory  in  the  Iron  safe.  Instead  the 
so-called  October  Inventory,  and  the  little 
private  ledger  (plalntilC's  Exhibit  D)  are  offer- 
ed as  substitutes  and  as  a  substantial  com- 
pliance with  the  terms  of  the  policy.  The  du- 
ty of  the  Insured  under  these  clauses  has  been 
defined  by  the  Supreme  Court  of  the  United 
States  in  Insnrance  Co.  v.  Kearney  &  Wyse. 
supra,  and  from  a  careful  examination  of  all 
the  facts  and  circumstances  of  the  Instant 
case  we  feel  that  the  construction  thus 
placed  upon  these  provisions  of  the  policy, 
are  reasonable,  and  conclusive  on  us.  We 
are  impressed  with  the  argument  of  able 
counsel,  that  a  strict  compliance  with  the 
terms  and  conditions  of  this  contract  would 
work  unnecessary  hardships  on  the  public, 
etc.,  but  there  is  another  phase  of  the  ques- 
tion, aside  from  this,  that  appeals  to  us, 
and  demands  our  conslderati(m.  No  plea  of 
mistake  or  Ignorance  on  the  part  of  the  in- 
sured as  to  the  terms  of  tlie  contract  has 
been  made.  On  the  contrary  they  admit  the 
very  facts,  relied  upon  by  the  defendant  to 
avoid  the  policy,  but  urge  as  an  excuse  that 
a  substantial  compliance  with  the  require- 
ments thereof  have  been  made.  This,  as 
has  been  seen,  has  already  been  disposed  of 
adversely  to  the  contention  of  the  Insured. 
When  we  consider  the  nature  of  the  insur- 
ance business,  the  depoidency  of  the  public 
on  the  protection  secured  thereby,  the  re* 
llance  placed  in  the  companies  by  the  busi- 
ness men  of  every  community,  the  demands 
of  modem  commercial  methods,  and  the  ul- 
timate fact  that  the  insured  in  the  end  must 
pay  (by  his  Intimate  premiums)  not  only 
all  iMses  that  occur,  together  with  the  cost 
of  operating  the  business,  but  also  the  prof- 
its of  the  stockholders  as  w^,  and  when 
we  realize  that  the  business  offers  the  great- 
est opportunities  for  fraud  and  deceit  which 
frequently  appeals  to  the  cupidity  of  un- 
principled men,  and  also  that  insured,  to  a 
very  great  extent  controls  the  evidence  upon 
and  by  which  proofs  of  damage  and  loss 
must  be  ascertained,  tlien  we  can  rea^Uly 
see  the  reasonableness  of  these  provlslfms 
of  the  contract  and  the  necessity  whl<A  re- 
quiree  the  insured  to  protect  and  preserve 
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the  documeDtary  evidence,  all  made  by  blm, 
In  the  first  instance,  and  always  in  Ms  pos- 
session, which  will  enable  the  parties  to  de- 
termine, with  accorancy,  the  amount  and 
character  of  the  loss  sostained.  In  the  in- 
stant case  the  Insared  contracted  to  keep 
a  set  of  books,  which  among  other  things 
should  show  the  amount  of  sales  and  pur- 
chases made.  No  reasonable  man  could  ob- 
ject to  such  requirement 

[6]  They  also  agreed  to  beep  a  cashboofe, 
showing  the  amount  of  money  taken  in,  the 
source  from  whence  It  came,  and  the  object 
and  purpose  of  its  expenditure,  yet  nothit^ 
of  the  kind  was  preserved,  but  instead  is 
plaintiff's  Exhibit  D,  a  small  pocket  ledger, 
showing  the  net  amount,  banked  for  a  few 
days  prior  to  the  Are;  this,  too,  after  pay- 
ment of  the  expense  of  the  business,  with 
other  expenditures  paid  out,  over  the  coun- 
ter, not  explained  or  accounted  for  in  any 
wise. 

There  was  an  attempt  on  the  part  of  the 
Insured  to  show  a  waiver  by  the  defendant 
of  some  of  the  requirements  of  the  contract, 
but  the  effort  failed  completely.  There  was 
also  an  attempt  on  the  part  of  the  defend- 
ant to  show  that  there  had  been  false  swear- 
ing on  the  part  of  one  of  the  Insured,  and, 
in  passing,  we  may  safely  say  that  there 
was  not,  in  the  sworn  statement  made  In 
December  by  one  of  the  Insured,  such  re- 
gard to  facts  as  was  demanded,  but  we  agree 
with  counsel  for  insured  that  it  was  neces- 
sary to  show  that  the  statements  were  not 
only  false,  but  were  known  to  be  false  by 
the  Insured  when  they  were  made.  This 
was  not  shown.  The  evidence  as  to  the  val- 
ue of  the  stock  burned  is  very  nnsatlstac- 
tory.  The  testimony  of  the  witness  Robert- 
son in  our  opinion  should  have  been  strick- 
en from  the  record,  and  taken  from  the  con- 
sideration of  the  Jury,  as  being  wholly  in- 
competent, especially  In  view  of  his  state- 
ment to  the  Jury  that  the  stock  was  worth 
$18,500,  without  showing  himself  qualified 
to  testify,  and  when  interrogated  concern- 
ing It  said  he  could  prove  it  by  the  books, 
and,  when  handed  the  books  in  the  presence 
of  the  Jury,  and  requested  to  show  that  fact 
by  them,  failed  to  do  bo,  and  on  objection  by 
the  Insured  the  court  refused  to  require  him 
to  do  so. 

As  was  said,  the  entire  testimony  relative 
to  the  value  of  the  stock  damaged  Is  of 
doubtful  value.  However  these  matters  do 
not  require  our  attention,  inasmuch  as  the 
case  must  be  reversed  for  other  reasons 
hereinbefore  enumerated.  It  is  with  some 
regret  that  we  arrive  at  this  conclusion. 
However,  there  Is  no  escape  therefrom.  In 
the  language  of  Assurance  Co.  v.  Kemene- 
do,  supra:  "The  facts  of  this  case  show 
tliat  there  may  be  a  very  great  hardship  re- 
sulting from  this  determination  between  the 
parties,  but  It  has  been  said  that  'hard  cas- 


es make  bad  law.*  It  is  not  tbe  province  of 
the  court  to  adjust  the  ocuiBtnictlon  and  en- 
forcemoit  of  a  contract  to  the  result  which 
may  be  produced  upon  the  parties,  bat  it 
Is  better  that  those  who  make  hard  contracts 
shall  suffer  the  result  than  that  the  law 
shall  be  so  warped  and  distorted  as  to  dis- 
turb the  business  of  the  country,  and  to 
render  the  power  of  contracting  nucartaln 
and  unreliable." 

For  tbe  reasons  given,  the  ju^moit  of  tbs 
district  court  of  Pawnee  county  ahoold  \fe 
reversed,  and  the  cause  remanded,  with  In- 
structions to  enter  Judgment  for  defendants 
in  error  in  the  sum  of  $86,  as  tendered  by 
the  Insurance  Company  in  the  <x>art  btiow, 
all  costs  to  be  taxed  against  defendants  in 
error. 

PBB  CURIAM.  Adopted  In  whole. 


EOLATKH  V.  STRAIN. 
(Supreme  Court  of  (Alahoma.   Nov.  14,  1911. 
Rehearing  Denied  Dec.  12,  1911.) 

(BvOaltu*  by  the  Courti 

1.  Appbai.  and  Sbbos  a  2*)— Statutobt  Pbo- 
VISIONS— Rbtboactivb  Operation. 

As  a  general  rule,  the  right  of  appeal  is 
governed  by  the  law  applicable  thereto  m  force 
when  the  final  Judgment  is  rendered,  and,  unless 
It  is  evident  from  the  terms  of  the  statute  whic{i 
grlves,  modifies,  or  takes  away  tbe  right  of  ap- 
peal that  it  was  intended  to  have  a  retrospective 
effect,  it  has  no  application  to  causes  in  which 
final  judgment  had  been  rendered  prior  to  the 
time  the  act  In  question  was  passed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  2.*] 

2.  Appgai,  and  Ebbob  (I  It38*>— Ton  fob 
Taring  Pboceedinqs— Statutobt  Pboti- 
SIONS— Rbtboactive  Opbbahon. 

The  amendment  to  section  674,  c.  tKt,  Gen. 
St.  Okl.  IH'J'i,  provided  for  in  chapter  18,  Sess. 
Laws  Okl.  1910-11,  p.  U5,  reducing  the  time 
allowed  for  appeal  fnan  a  Judgment  from  one 
year  to  six  months,  does  not  operate,  retrospec- 
tively, nor  apply  to  Jnd^ents  entered  before 
its  passage,  bnt  is  limited  in  its  operation  to 
jodgmenta  thereafter  entered.  TVierefore  pn>- 
ceediiw  in  error  taken  within  one  year  from 
tbe  entry  of  a  judgment  of  a  date  prior  to  the 
passage  of  such  amendment,  even  though  more 
than  six  months  has  expired,  will  not  be  dis- 
missed. 

[Ed.  Note.— E>)r  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  3a&*J 

Eirror  from  District  Court,  Oklahoma 
County;  O.  W.  Clark,  Judgft 

Action  by  J.  B.  Rolater  agali^  Mattle 
Inez  Strain.  From-  the  Judgment,  Bolater 
brings  error.  Motion  to  dismiss  denied. 

Flynn,  A.mea  &  Chambers  and  Russell  G. 
Lowe,  for  plaintiff  In  error.  S.  O.  McAdanu 
and  A.  F.  Moss,  for  defendant  In  error. 

DUNN,  J.  [21  This   case  presents  errw 

from  the  district  court  of  Oklahoma  county. 
November  18,  1910,  the  Jury  In  the  trial 
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conrt  returned  Its  verdict,  and  on  December 
10. 1810,  Jndement  was  duly  entered  tbereon. 
Jttj  1,  19U.  plaintiff  in  error  filed  his  peti- 
tion In  error  and  ease-made  In  this  court. 
July  24,  ISll,  counsel  for  defendsnt  In  error 
filed  their  motion  to  dismiss  the  appeal,  and 
as  ground  therefor  assert  that  this  conrt  is 
wltiumt  Jurisdiction  to  hear  and  determine 
the  cause,  for  the  reason  that  the  Judgment 
of  the  lower  court  from  whldi  the  appeal  is 
sought  to  be  taken  was  rendered  and  entered 
on  December  10,  1911,  and  tba^  the  cause 
was  not  filed  In  this  court  until  July  1.  IDII, 
6  months  and  21  days  from  the  rendition  of 
the  Judgment  In  the  lower  court.  To  support 
their  motion,  counsel  for  defendant  in  error 
rely  upon  tba  provisions  of  chapter  18,  p.  89, 
Sess.  lisws  OU.  1910-11,  which  act  is  amend- 
atory of  section  674,  a' 66,  Gen.  SL  Okl.  1803. 
The  original  act  to  which  the  section  relied 
upon  Is  an  amendment,  providing  that  pro- 
ceeding for  reversing,  vacating,  or  modifying 
Judgments  or  final  orders  should  not  be  be- 
gan unless  within  one  year  after  the  rendi- 
tion of  the  Judgment  or  making  of  the  final 
order  complained  o^  etc  The  amendment 
referred  to  reduces  the  time  so  allowed  from 
one  year  to  six  months  within  which  such 
proceedings  were  required  to  be  begun,  and 
it  i>  the  contention  of  the  counsel  that,  In 
view  of  the  fact  that  this  Judgment  was 
rendered  more  than  six  months  prior  to  the 
time  when  the  proceedings  for  reversing  It 
were  begun  in  this  court,  it  was  brought  too 
late,  and  hence  no  Jurisdiction  exists  to  en- 
tertain the  same.  In  this  contention  we  are 
unable  to  agree.  Counsel  for  neither  party 
have  briefed  the  proposition  involved,  and, 
although  as  a  general  rule  this  conrt  renders 
no  opinion  where  motion  to  dismiss  is  de- 
nied, the  Importance  of  this  question  and  the 
likelihood  of  its  recurrence  has  Induced  as  to 
investigate  it  and  write  an  opinion  declara- 
tive of  our  views  thereon. 

[1]  There  Is  no  language  In  the  act  itself 
to  cause  us  to  believe  that  It  was  the  design 
and  intent  of  the  Legislature  that  the  same 
should  be  retroactive  In  its  operation,  and 
the  general  rale  under  such  circumstances 
is  that  It  is  to  have  a  prospective  opemtlou 
only.  Good  et  aL  v.  Keel  et  al.,  116  Pac.  777, 
an  opinion  of  this  conrt  delivered  Jnly  11, 
1911,  but  not  yet  officially  reported;  2  Lewis' 
Sutherland,  Statutory  Construction  (2d  Ed.)  i 
642.  The  same  question  which  Is  presented 
here  has  been  frequently  presented  in  other 
states,  and  the  almcwt  uniform  holding  of 
the  courts  has  been  In  accord  with  the  con- 
clusion to  which  we  have  come,  and  the  rule 
may  be  stated  generally  to  be  that  a  statute 
reducing  the  time  for  taking  an  appeal  does 
not  apply  to  proceedings  in  which  a  Juc^- 
ment  has  been  previously  rendered,  and  that 
the  right  of  appeal  is  governed  by  the  pro- 
vlslonB  of  law  applicable  thereto  In  force 


at  the  time  when  the  Judgment  was  rendered. 
2  Standard  Bney.  of  Procedure,  136.  and 
cases  cited:  2  Cyc.  620;  O'Bannon  v.  Ragan, 
30  Ark.  181;'  Rankin  v.  Bcbofield,  70  Ark. 
88,  66  S.  W.  197;  Pignax  v.  Burnett  et  al., 

119  CaL  157,  61  Fac.  48;  Melde  v.  Reynolds, 

120  Cat.  234.  62  Pac  491;  Carr  v.  Miner.  40 
lU.  33;  City  of  Davenport  v.  D.  ft  St.  P.  R. 
Co.,  87  Iowa,  624;  Rivera  v.  Cole,  88  Iowa, 
677;  Sammis  v.  Bennett,  82  Fla.  468,  14 
South.  90,  22  L.  R.  A.  48;  Davis  v.  Pender, 
Minor  (Ala.)  67;  Kerllnger  v.  Barnes  et  al., 
14  Minn.  626  (Gil.  898);  Gompf  et  al.  v.  Wolf- 
Inger  et  aL,  67  Ohio  St  144.  66  N.  B.  878; 
Trustees  of  Canaan  Township  v.  Board  of 
Infirmary  Director*,  46  Ohio  St.  694,  28  N.  B. 
492. 

The  motI(m  to  d'»*wf*ff  la  accordingly  over- 
ruled. 

TURNER,  a  J.,  and  WILLIAMS,  KANB, 
and  HATES,  JJ.,  concur. 


CHICAGO,  R.  1.  ft  P.  RT.  GO.  v.  WALKER. 
(Snpreme  Court  of  Oklahoma.    Nov.  14,  1911.) 

(SyJJabiu  hv  the  Court.) 

CaRBIBBS    a  177*)— COnNECTINQ  OAEaiXBS— 
LlABIUTIBS. 

Syllabus  same  as  2  of  syllsbas  in  St.  L>  ft 

S.  F.  R.  R.  Ca  V.  MeOivney,  19  Okl.  8«1,  91 
Pac.  UtfS. 

[Ed.  Note. — For  other  cases,  see  Carriera, 
Cent.  Dig.  IS  775-808 ;  Dec  Dig.  |  177.*J 

Error  from  Cool  County  Court;  B.  H. 
Wells,  Judge. 

Action  by  T.  J.  Walker  against  tUe  Chica- 
go, Rock  Island  ft  Pacific  Railway  Company, 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

C.  O.  Blake,  H.  B.  Low  and  B.  J.  Roberts, 
for  plaintiff  in  error. 

HATES,  J.  Defendant  In  error,  bmin- 
after  called  plaintiff,  originally  brought  this 
action  to  recover  damages  for  delay  In  the 
transportation  of  a  cultivator  from  the  town 
of  Heavener  to  the  town  of  Tnpelo  In  this 
state.  By  his  agent,  plaintiff  delivered  the 
cultivator  on  the  21st  day  of  March  to  the 
Kansas  City  ft  Southern  Railway  Company  at 
Heavener,  consigned  to  himself  at  Tupelo. 
In  being  transported  from  Heavener  to  Tu< 
pelo,  It  was  necessary  for  the  cultivator  to 
pass  over  the  line  of  the  Kansas  City  ft 
Southern  Railway  to  Howe,  and  over  the 
Chicago.  Rock  Island  ft  Pacific  Railway 
Company's  line  from  Howe  to  Lehigh,  and 
from  Lehigh  to  Tupelo,  either  over  the  Mis- 
souri, Kansas  ft  Texas  Railway  Comi«ny*s 
tine  or  over  the  line  of  the  Oklahoma  Cen- 
tral Railway  Company.  Plaintiff  received 
a  bill  of  lading  from  the  Kansas  City  ft 
Southern  Railway  (Company  at  Heavener, 
and  the  consignment  was  routed  on  the  way- 
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bill  from  Leblgh  over  the  Oklahoma  Central 
Railway  Company's  line  to  Tupelo.  The  en- 
tire transportation  of  this  consignment  oc- 
curred within  the  state,  and  is  therefore  an 
intrastate  shipment  The  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company,  hereinafter 
called  defendant,  was  the  connecting  carrier. 
It  received  the  shipment  from  the  Kansas 
City  &  Southern  Railway  Company  at  Howe, 
about  the  23d  day  of  March,  and  transported 
the  same  over  its  line  to  Lehigh,  and  prompt- 
ly delivered  It  to  the  Oklahoma  Central  Rail- 
way Company,  the  delivering  carrier,  to  be 
transported  to  its  destination;  and  at  the 
same  time  delivered  to  the  agent  of  that 
company  the  bill  of  lading  and  papers  per- 
taining to  the  shipment.  For  some  reason, 
which  the  evidence  fails  to  disclose,  the 
Oklahoma  Central  Railway  Company  failed 
to  forward  the  shipment,  and  it  remained 
at  the  depot  of  that  company  in  Lehigh  un- 
tU  the  6th  day  of  May,  1908,  at  which  time 
plaintiff  came  to  Lehigh,  paid  the  freight 
charges,  and  took  It  from  the  depot  of  the 
Oklahoma  Central  Railway  Company  and 
transported  it  over  the  Mlsacnirl,  Eanaaa  ft 
Texas  Railway  to  Tupelo. 

Plaintiff  alleges  in  his  petition,  and  in- 
troduced evldrace  to  prove,  tliat  by  reason 
of  the  delay  In  shipment  he  was  deprived  of 
the  use  of  the  cultivator  in  planting  and 
cultivating  his  crops,  and  that  because  of 
the  loss  of  its  use,  he  was  unable  to  cultivate 
properly  bis  crops,  and  that  the  fair  value 
of  the  use  of  said  cultivator  was  from  to 
f  10  per  day.  There  was  no  claim  for  dam- 
ages because  of  breakage  or  other  damages 
done  to  the  cultivator  in  shipment  or  because 
of  depreciation  In  value  or  Intrinsic  de- 
terioration. There  was  a  v^dlct  and  Judg- 
ment for  plaintiff  in  the  sum  of  $75.  We 
have  not  been  aided  by  any  brief  from  plain- 
tiff. The  foregoing  statemrat  of  facts  con- 
stitutes substantially  the  evidence  as  stated 
in  the  abstract  in  plaintiff  In  error's  brief, 
and  as  we  gather  it  from  reading  tha  record 
Itself. 

Defendant  asked  for  a  directed  verdict  In 
Its  favor,  which  was  denied.  In  this  the 
trial  court  committed  error. 

Section  614,  Comp.  Laws  1909,  In  force  In 
the  Oklahoma  Territory  at  the  time  of  the 
admission  of  the  state,  and  thereupon  extend- 
ed in  force  In  the  state,  provides:  "If  a 
common  carrier  accepts  freight  for  a  place 
beyond  his  usual  route,  he  must,  unless  he 
stipulates  otherwise,  deliver  it  at  the  end 
of  bis  route  In  that  direction  to  some  other 
competent  carrier,  carrying  to  the  place  of 
address  or  connected  with  those  who  thus 
carry,  and  his  liability  ceases  upon  making 
such  delivery." 

If  this  statute  has  been  repealed  or  modi- 
fied by  any  act  of  the  Legislature  subsequent 
to  the  admission  of  the  state,  such  act  has 
not  been  called  to  oni  attention,  and  we 


know  of  none.  It  seems  applicable  to  the 
facts  In  this  case,  and  to  determine  the 
liability  of  defendant  The  dtiay  did  not 
occur  on  defendant's  line  of  railway  but 
occurred  after  delivery  by  It  to  the  delivering 
carrier.  Under  the  foregoing  statute,  the 
Territorial  Supreme  Court  held  that  the 
liability  of  an  Initial  carrier  ceased  when  It 
delivered  the  freight  to  a  competent  connect- 
ing carrier  in  direction  of  the  destination 
thereof.  St.  L.  &  S.  F.  B.  B.  Co.  v.  Mc- 
Givney,  19  Okl.  361,  91  Pac  693.  The  dam- 
ages plaintiff  alleges  be  has  sustained,  and 
for  wblch  he  seeks  to  recover,  are  not  shown 
by  the  evidence  to  have  resulted  from  the 
n^llgence  of  defendant  In  transporting  the 
consignment  over  Its  line  of  railway  or  in 
delivering  it  to  the  connecting  carrier,  but 
to  have  occurred  at  a  time  when  its  liability 
had  ceased.  Defendant,  therefore,  waa  en- 
titled to  an  Instructed  verdict 

There  are  other  errors  In  the  record  that 
would  require  a  reversal  of  the  cause,  but, 
since  the  one  already  considered  disposes  of 
the  case,  it  will  be  unnecessary  to  dlscnss 
them. 

The  Judgment  of  the  trial  court  Is  reversed 
and  the  cause  remanded,  wltb  Instructiona 
to  enter  Judgment  In  favor  of  defendant 

TUBNEB.  C.  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


YBAOBR  T.  8HELT0N  et  iL,  County  lOeetioB 
Board. 

(Supreme  Court  of  Oklahoma.  Not.  14,  Ifill.) 

(ByUabua  by  the  Court.) 
Mardauub  (i  16<)— Natubb  Ann  Obourds  of 

RElfSDT— MAHDAMUS  iREFnCTUAZ.. 

Where,  on  account  of  the  lapse  of  time, 
the  questioDB  raised  on  an  original  proceeding 
in  mandamus  become  abstract  or  liypothetiaQ 
and  disconnected  from  the  grantinx  of  any  ac- 
tual relief,  or  from  the  determinaaon  of  which 
no  practical  results  osn  flow,  tlie  caw  will 
not  be  determined  by  tUs  court,  bat  wHl  be 
dlBmiaaed. 

[Ed.  Note.— For  other  cases,  see  lCandamu% 
Cent.  Dig.  |  48;  Dec.  Dig.  I  16.*] 

Original  petition  In  mandamus  by  P.  J. 
Teager  against  D.  C.  SUdton  and  othera,  as 
the  County  Election  Board  of  Tulsa  County. 

Writ  denied. 

Davidson  ft  Willtama,  for  plaintiff. 

TURNER,  C.  J.  This  being,  as  It  te.  an 
original  proceeding  by  petition,  filed  In  this 
court  March  26, 1911,  by  P.  J.  Teager  gainst 
tiie  defendants,  "as  and  constituting  the 
county  election  board  of  Tnlaa  county," 
praying  a  peremptory  writ  of  mandamna, 
requiring  said  board  and  Its  secretary  to  ac> 
cept  and  file  petitioner's  nominating  petlti<m 
and  place  his  name  upon  the  official  ballot 
to  he  used  at  an  electUm  to  be  held  April  4, 
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1911,  as  an  Independent  candidate  for  mayor 
of  iaid  dty,  the-  writ  will  not  Issae,  and 
said  petition  Is  dismissed,  for  the  reason 
tbat,  the  time  for  holding  said  election  bar- 
ing passed,  the  gaestlons  of  law  presented 
have  become  porely  abstract  or  hypothetical, 
from  a  determination  of  which  no  practical 
results  can  flow.  Beece  r.  Chancy  et  al.,  28 
OU.  BOl,  114  Pac  60&  It  Is  eo  ordered.  AU 
the  Justices  concur. 


BOBINSON  T.  OWBN  et  sL 
(Sapreme  Gonrt  of  Oklahoma.   Dee.  12, 1911.) 

(SyUabiu  htf  the  Oomrt.) 

1.  IRDIAITS   (i  1*)— LANnS— ALLOTUBNTS— PU- 
80N8  BnTITUD. 

A  petition,  allednc  that  plalntUTs  father 
waa  a  free  colored  person,  residing  In  the 
Gberokee  country  at  the  commencement  of  the 
War  of  the  Rebellion,  bat  who  left  during  the 
war,  and  did  not  retam  within  six  months  aft- 
er the  adoption  of  the  treaty  of  1866,  but,  who, 
uotwittistandins  the  fact,  bad  been  recofnlMO 
aa  a  freedman  hy  the  Cherokee  Nation,  and  the 
Secretary  of  the  Interior,  and  had  been  en- 
rolled on  what  la  known  as  the  Wallace  roll, 
as  well  as  the  Eems-Glifton  roll,  and  had  been 
accorded  all  the  rights  of  dtisenabip,  and  had 
selected  Isind  in  lald  nation  as  allotmenta  for 
himself  and  children,  and  had  been  permitted 
to  idaea  tantatiTe  fiUoc  «n  such  land  so  chosen 
Mr  Mm  as  snch  allotment,  bat  wbo,  when  the 
Dawes  CommlssioQ  was  anthoiised  and  direct- 
ed to  determine  the  citizenship  of  said  nation 
and  prepare  a  new  roD,  made  applicatloa  for 
himself  and  his  children,  indaffing  the  plaintitF 
in  this  case,  to  be  enrolled  as  dtuens,  was,  on 
March  11,  1904,  denied  dtlsenahlp,  by  reason 
of  the  fact  tliat  the  father,  after  leaving  the 
aald  Cherokee  conatiT  daring  the  war,  had  not 
returned  thereto  within  six  months  from  the 
date  of  the  adopdon  of  the  treaty  <^  1866,  and 
the  tentative  filing  on  the  land  selected  as 
allotments  thereafter  having  been  canceled  by 
the  Secretary  of  the  Interior,  and  patent  Is- 
sued to  said  land  to  another  allottee  now  in 
possession,  does  not  state  facta  soffldent  to 
constitute  a  cause  of  action  in  favor  of  the 
plaintiff  as  against  the  said  allottee,  declaring 
the  latter  to  hold  the  legal  title  to  said  land 
hi  trust  for  the  braefit  of  the  plaintiff. 

[Bd.  Note^For  other  eases,  see  Indlsns, 
Gent  Dig.  |  1;  Dec.  Dig.  f  l.«] 

2.  IKDUITB  (I  27*)— ALLOTiniNTS^Jtmsoio- 
TioN— Patent  TO  Wrong  Pebson. 

A  court  of  equity  has  power  to  grant  re- 
lief in  a  case  where  the  Dawes  Commission 
or  the  Secretary  of  the  Interior  were  Induced 
to  cause  to  be  issued  a  patent  to  land  to  the 
wrong  person,  where  the  issuance  of  sach  pat- 
ent was  occasioned  by  sn  erroneous  ilew  or 
construction  of  the  law  applicable,  or  to  a 
gross  or  fraudulent  mistake  of  facts;  and  In 
■Qch  a  case  the  patent  may  be  canceled  and 
the  allottee  held  to  be  tbe  trustee  of  the  legal 
estate  of  such  land  for  the  use  and  benefit  of 
the  one  entitled  thereto,  and  in  such  case  the 
courts  of  this  state  have  jurisdiction, 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  BS  57-09;  Dec  Dig.  |  27.*] 

3.  Indians  (1  !•)— Lands— Aixotments. 

Under  the  facts  alleged  in  the  petition, 
and  as  stated  in  the  opinion,  the  plaintiff  is 
not  entitled  to  the  relief  prayed  for. 

[Ed.  Notev— For  other  eases,  see  Indians, 
CenL  Dig.  S  li  Dee.  Dig.  i  l.«] 


Commissioners'  Opinion,  Division  No.  1> 
Error  from  District  Court,  Washington 
Connty;  John  J.  Shea,  Judge. 

Action  by  Wlliam  D.  Robli^on,  a  minor, 
by  his  father  and  next  friend,  W.  H.  Robin- 
son, against  Charles  Owen,  individually  and 
as  administrator  of  the  estate  of  Oscar  Par- 
sons, deceased,  and  others.  Judgment  for  de- 
fendants, and  plaintifT  brings  error.  Affirmed. 

Joseph  Porter,  for  plaintiff  In  error. 
George,  Campbell  ft  Ray,  for ,  defendants  in 

error. 

ROBERTSON.  C.  The  court  below  sus- 
tained a  demurrer  to  the  petition.  Plaintiff 
elected  to  stand  on  the  petition,  and  refused 
to  plead  further,  and  Judgment  was  rendered 
against  him,  dismissing  the  petition  and  dis- 
solving the  temporary  injunction  that  had 
heretofore  been  granted,  and  for  costs. 

The  petition  shows  that  plaintiff,  William 
D.  Robinson,  a  minor.  Is  a  son  of  W,  H. 
Robinson,  who  describes  himself  hs  "free 
colored  person,  residing  In  tbe  Cherokee 
country,  now  Oklahoma,  at  the  commence- 
ment of  the  War  of  the  Rebellion."  Said 
plaintlfrs  rights,  whatever  they  may  be,  are 
derived  as  son  and  descendant  of  his  said 
father,  W.  H.  Robinson.  During  the  war, 
the  father  left  the  Cherokee  country,  but 
claims  to  haye  returned  In  time  to  save  his 
rights  under  article  0  of  the  Cherokee  treaty 
of  1866  (act  July  19, 1866,  14  Stat  801),  which 
article  reads  as  follows:  "AD  freedmen  who 
have  been  liberated  by  tSie  Tolontary  acbi  of 
their  former  owners,  or  by  law,  as  well  as 
all  free  colored  persons,  who  resided  In  the 
Cherokee  country  at  the  commencement  of 
the  War  of  the  Rebellion  and  were  residents 
therein  at  the  date  of  said  treaty,  or  who 
had  returned  thereto  within  six  months  of 
said  last  mentioned  date,  and  their  descend- 
ants, were  admitted  into  and  became  a  part 
of  the  Cherokee  Nation  and  entitled  to  equal 
rights  and  to  participate  In  the  Cherokee 
funds  and  common  property  in  the  same  man- 
ner as  Cherokee  citizens  of  Cherokee  blood." 
But  In  the  decision  of  the  Commission  to  the 
Five  Civilized  Tribes,  which  Is  set  up  as  an 
exhibit  (Record,  page  26).  this  all^tlon  ap- 
pears to  be  untrue. 

The  Cherokee  National  Council,  by  Acts  of 
November  26,  1866,  November  2S,  1890,  and 
May  8,  1891,  restricted  the  dlstrlbatlon  of 
funds  derived  from  the  sale  of  public  domain 
of  the  nation  to  dtlzms  of  the  nation,  by 
blood,  thus  discriminating  against  plalntUTs 
fatbOT,  whidi,  he  contmids,  was  a  violation 
of  his  treaty  rights. 

[1, 1]  By  virtue  of  an  act  of  Congress  of 
March  2,  1880,  a  eonunisslon  was  appointed 
to  prepare  a  roll  of  freedmoi,  and  to  enable 
the  Nation  to  determine  who  were  the  indi- 
vidual fteedmot  entitled  to  participate  in  the 
funds  of  the  Nation.   Bald  commission  pre- 
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pared  a  roll,  known  aa  the  Wallace  roll,  and 
plaintilTB  father.  W.  H.  Robinson,  was  placed 
on  this  roll,  and  was  thereby  accorded  by  the 
Secretary  of  the  Interior  and  the  Cherokee 
Nation,  all  the  rights  of  a  Cherokee  citizen. 
Thereafter,  by  agreement  of  the  Cherokee 
Nation  and  the  freedmen,  the  Wallace  de- 
cree, which  the  United  States  Court  of  Claims 
had  entered  In  a  case  reTlewing  the  Wallace 
hUl,  was  Bet  aside,  and  a  substitute  decree 
waa  entered,  and  established  what  la  known 
as  the  Kerns-Cllfton  roll,  and  forever  en- 
jolned,  restrained,  and  prohibited  the  United 
States  or  the  Cherokee  Nation  from  In  any 
manner  discriminating  against  the  freedmen. 
This  Kema-Gllfton  roll,  as  thus  established, 
was  dnl7  approved  by  the  See^tary  of  the 
Interior,  with  the  name  of  plalntitfa  father, 
W.  H.  Robinson,  and  his  chlldrra  thereon, 
and  by  virtue  thraeof  they  claim  all  the  rights 
and  privileges  accorded  other  Cherokee  dtl- 
xaaiB  of  Cherokee  blood.  FlalntifC  was  bom 
after  the  KemB-Cllfton  roll  was  made.  After 
said  roll  bad  been  made  and  approved,  with 
W.  H.  Robinson  and  bla  cldldren'a  names 
thereon,  said  W.  H.  Boblnson  purchased 
from  a  registered  Delaware  Indian,  under 
the  Cherokee  laws  then  In  force,  a  large  tract 
of  land,  with  right  of  possession,  with  the 
view  of  allotting  himself  and  cblldren  tbere- 
(m,  and  which  tract  Included  the  land  In- 
volved in  this  controversy.  The  Dawes  Com- 
mission, by  act  of  Confess  June  2S,  1888, 
among  other  things,  was  authorized  and  di- 
rected to  make  a  roll  of  the  Cherokee  freed- 
men  In  strict  compliance  with  the  decree  of 
the  Court  of  Claims,  heretofore  mentioned. 
FlalntHTs  &ther  made  application  to  the 
Commission  to  have  his  name  and  those  of 
his  children  transferred  from  the  old  Kerns* 
Clifton  roll  to  the  new  roll,  then  being  pre- 
pared b;  the  Dawes  Commission,  and  to  add 
thereto  the  name  of  the  plalntUT,  WlUInm  D. 
Robinson,  a  son  bom  since  the  Kems-Clif- 
ton  roll  had  been  made.  This  the  Dawes 
Commission  refused  to  do,  which  act  of  the 
Commission  was  thereafter  approved  by  the 
Secretary  of  the  Interior,  and  thereby  plain- 
tiff's said  fiitber  and  children  were  not  placed 
upon  the  new  roll  made  by  the  Dawes  Com- 
mission. lAter,  however,  the  Secretary  of 
the  Interior  ordered  the  Dawes  Commission 
to  reverse  Its  decision  and  to  enroll  these  ap- 
plicants, but,  for  reasons  not  set  ont,  the 
said  Commission  refused  to  do  so,  presuma- 
bly, however,  because  the  act  of  June  10, 
1896  (chapter  898.  29  Stat  339),  required  all 
appeals  from  decisions  of  the  Commission 
to  the  Five  Civilized  Tribes,  affecting  claims 
of  citizenship,  to  be  taken  to  the  United 
States  District  Court 

Thereafter  the  Secretary  of  the  Interior 
and  the  Cherokee  Nation  conveyed  the  title 
to  the  land  claimed  by  plaintiff  by  patent  to 
one  Oscar  W.  Parsons,  and  plalutlff  claims 
tiiat  such  patent  is  a  cloud  upon  his  title  to 
the  land  in  question,  which  ba  bad,  long  prior 
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to  said  adverse  decisions,  selected  as  his  al- 
lotment, and  which  he  at  one  time  filed  upon, 
but  which  filing  had  been  canceled  by  the 
Secretary  of  the  Interior  and  the  Dawes  Com- 
mission. lAter  Parsons  died,  and  the  de- 
fendant Owen,  as  administrator,  sold  his  es- 
tate, and  passed  the  legal  title  thereto  to 
parties  unknown  to  tills  plalntUE  at  the  time 
of  filing  this  suit,  except  the  record  in  the 
office  of  the  register  of  deeds  of  Washington 
county,  OkL,  shows  that  phartes  Owen  was 
the  owner  by  warranty  deed  from  the  de- 
fendant Connelly  and  wife  of  an  undivided 
one-half  Interest  in  said  land,  which  said 
deed  was  filed  Febraary  25,  1009,  and,  aa 
plaintiff  avers,  is  a  cloud  upon  his  title.  Jan- 
uary 2,  190S,  the  defendant  Connelly,  dalm- 
Ing  to  be  the  owner  of  said  land,  commenced 
an  action  of  unlawful  detainer  before  a  Jus- 
tice of  the  peace  of  Washington  ooonty, 
against  plaintiff's  ftitlier,  said  W.  H.  Robin- 
son, and  on  January  21,  1909,  on  appeal  to 
the  county  court,  a  default  Judgmmt  waa 
rendered  In  said  cause  against  plaintlCF^ 
father,  and  ordering  restitution  of  said  land 
to  said  OmneUy,  and  for  damages  for  the 
unlawful  ^tetention. 

In  addition  to  the  foregoing,  It  is  slu>wn 
by  the  petition  that  plaintiff  claims  his  right 
to  be  enrolled  hy  virtue  of  the  fact  that  bis 
father's  name  was  upon  the  Walla<-e  roll, 
and  also  upon  the  Kems-Clifton  roll,  not- 
withstanding lie  was  left  off  the  roll  pre- 
pared by  the  CommlssltHi  to  the  Five  Civi- 
lised Tribes.  He  chai^  also  that  the  latter 
roll  was  not  prepared  according  to  law.  and 
especially  in  accordance  with  the  terms  of 
the  agreed  decree  of  the  Court  of  Claims; 
his  idea  seeming  to  be  that  the  decree  val- 
idated the  former  rolls,  and  secured  full  dU- 
zen's  rights  to  all  persons  whose  names 
appeared  thereon.  This  decree  (Becord.  page 
23)  does  acknowledge  all  names  on  the  au- 
thenticated Cherokee  roll  of  1880,  and  pro- 
vides that  they  and  their  descendantB  should 
be  enrolled  as  Cherokee  freedmen;  and  the 
first  paragraph  of  said  decree,  as  fonnd  on 
page  22  of  the  record,  also  adjudges  that  all 
freedmen  who  had  been  liberated  by  voluntary 
acts  of  their  former  owners,  or  by  law,  as 
well  as  all  free  colored  persons,  who  were  in 
the  Cherokee  country  at  the  commencement 
of  the  War  of  the  Rebellion,  and  wtio  were 
residents  therein  at  the  date  of  said  treaty, 
and  who  should  return  to  said  Cherokee 
country  within  six  months  thereafter,  and 
their  descendants,  should  be  enrolled. 

The  treaty  of  1902  (Act  July  1,  1002.  c 
187S,  32  Stat  716)  with  the  Cherokee  Nation 
provided  that  the  Commission  to  the  Five 
Civilized  Tribes  should  pr^are  another  and 
final  roll  In  strict  compliance  with  section  21 
of  the  Curtis  act  (Act  June  28,  1808.  30  Stat 
495),  which  provides  that  the  roll  should 
be  made  under  the  terms  of  the  decree  of 
the  Court  of  Claims,  made  on  February  3t 
1S8&  B7  antborit;  of  tbu  ad,  tba  Coo- 
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mission  to  the  FItc  CiTiUzed  Tribes  InTcati- 
gated  the  status  of  plalntifTa  father  as  a 
citizen,  and  de&led  him  enrollment,  on  March 
11,  1001,  In  the  following  language:  "The 
evidence  shows  that  the  said  William  H. 
Robinson  and  son  were  free  colored  persons, 
residing  In  the  Cherokee  Nation  at  the  com- 
mencement of  the  Rebellioo;  that  they 
went  to  Kansas  during  the  RebelUon,  and 
that  they  did  not  return  to  and  establish 
their  residence  In  the  Cherokee  Nation  with- 
in the  time  specified  In  the  decree  of  the 
Coart  of  Claims,  rendered  on  February  S, 
1^6,  In  the  case  of  Moses  Whltmore,  Trus- 
tee. T.  The  Cherokee  Nation  et  al.,  and  for 
the  return  of  freedmen  to  said  nation.  It 
further  appearing  that  all  the  other  appli- 
cants here^  were  bom  since  1866,  and  are 
the  respective  descendants  of,  and  ct&im  their 
rights  to  enroll  through,  •  «  •  William 
H.  Robinson  and  his  wife,  Millie  Robinson, 
the  latter  claiming  only  as  a  Cherokee  freed- 
man  by  intermarriage;  and  that  such  de- 
scendants have  no  greater  rights  to  enroll- 
ment than  said  ancestors,  through  whom 
they  claim.  None  of  the  applicants  herein 
can  be  Identified  on  the  1880  authenticated 
Cherokee  roll.  It  la  therefore  the  opinion 
of  this  Commission  that  the  applications  for 
the  enrollment  of  Wm.  H.  Robinson  •  •  * 
and  Wm.  D.  Roblnsmi  *  *  *  as  Chero- 
kee freedmen  should  be  denied,  under  the  pro- 
visions of  section  21  of  the  act  of  Congress, 
approved  June  28.  1896,  and  It  Is  so  ordered." 

It  further  appears  that  plaintiff  had  made 
application  to  file  on  land  in  controversy, 
but  after  said  decision  the  said  application 
was  canceled  by  the  Commissioner  of  Indian 
Affairs  on  February  12,  1807,  and  the  land 
was  allotted  to  Oscar  W.  Parsons,  now  de- 
ceased, but  of  whose  estate  the  defendant 
Charles  Owen  Is  administrator. 

It  also  appears  that  the  Cherokee  Nation 
made  up  a  roll  in  1880,  from  which  was  ex- 
clnded  the  names  of  plaintiff's  father,  and 
other  like  claimants,  which  roll  was  referred 
to  In  the  decree  of  the  Court  of  Claims  as 
the  "Authenticated  Cherokee  RoU,"  which 
roll  was  deposited  with  and  recognized  by 
the  Secretary  of  the  Interior,  and  which  the 
Commission  to  the  Five  Civilized  Tribes  fol- 
lowed In  making  the  final  roU. 

The  prayer  of  the  petition  in  the  case  at 
tiar  asks  that  said  defendants  Oww  and 
Connelly  be  adjudged  to  be  the  tmsteea  of 
the  iqial  title  to  plaintiff's  allotment,  as 
described,  and  that  th^  hold  It  for  the  use 
and  boieflt  of  plaintiff,  and  that  he  be  ad- 
judged to  be  the  legal  owner  of  the  same, 
tne  and  clear  from  all  Incumbrances,  and 
that  the  county  ju^  and  sheriff  of  Wash- 
ington county,  and  eadi  of  said  defmdants, 
and  their  agents,  servants,  and  onployfis,  be 
forever  enjoined  from  In  any  manner  Inter- 
fering vtth  plaintiff's  possession. 

The  rights,  therefore,  which  this  plaintiff 
claims  are  those  only  which  he  may  have  by 


virtue  of  his  claim  to  citizenship  in  the  Cher- 
okee Nation.  Article  9  of  the  treaty,  nipra, 
provided,  among  other  things,  that  only  those 
freedmen  who  had  been  liberated  by  the  vol* 
notary  acts  of  their  former  owners,  or  by 
I  law.  as  well  as  all  :^ee  colored  persons,  who 
I  resided  in  the  Cherokee  country  at  the  coui- 
I  mencement  of  the  Rebellion,  and  were  resl- 
;  dents  therein  on  the  date  of  said  treaty,  or 
who  bad  returned  thereto  within  six  months 
',  of  last-mentioned  date,  and  th^r  descend* 
{  ants,  were  entitled  to  participate  In  the  dis- 
I  trlbutlon  of  the  Cherokee  national  funds,  and 
I  the  other  common  property  of  the  nation, 
j  and,  notwithstanding  the  fact  that  plaintiffs 
!  father  had  beeu  enrolled  as  a  citizen  on  the 
I  Wallace  roll,  also  the  Koms-Clifton  roll,  the 
<  Commission  to  the  Five  Civilized  Tribes,  un- 
;  der  the  authority  of  the  act  of  Congress  of 
j  June  10,  1890,  having  the  question  of  citlzoi- 
ship  of  plaintiff's  father  and  hla  descendants 
under  consideration,  on  March  11,  1904,  de- 
cided that,  while  William  H.  Robinson  was 
a  free  colored  person,  residing  in  the  Chero- 
I  kee  Nation  at  the  commencement  of  the  Re- 
bellion, yet  he  went  to  Kansas  during  the 
Rebellion,  and  did  not  return  to  and  estab- 
lish his  residence  In  the  Cherokee  Nation 
within  the  time  provided  In  the  decree  of 
the  Court  of  Claims,  as  rendered  on  Febru- 
ary 3,  1896;  that  therefore  he  was  not  en- 
titled to  enrollment  aa  a  freedman  of  the 
Cherokee  Nation. 

The  act  of  Congress  of  June  10,  1896,  pro- 
vides, among  other  things:  "That  said  Com- 
mission la  further  authorized  and  directed  to 
proceed  at  once  to  hear  and  determine  the 
application  of  all  persona  who  may  apply  to 
them  for  citizenship  in  any  of  the  said  na- 
!  tions.  and  after  such  hearing  that  it  deter- 
mine the  right  of  such  applicant  to  be  ao 
admitted  and  enrolled.  •  ♦  •  Provided, 
however,  that  In  determining  all  such  appli- 
cations said  Commission  'shall  respect  all 
laws  of  the  several  nations  or  tribes,  not 
inconsistent  with  the  laws  of  the  United 
States,  and  all  treaties  with  either  of  said 
I  nations  or  tribes,  and  shall  give  due  force 
'  and  effect  to  the  rules,  nsagea  and  conditions 
of  each  of  said  nations  ox  tribes."  ft  Fed. 
Stat.  Ann.  481. 

Said  act  further  proTided  that  If  the  trtb^ 
or  any  person,  be  aggrieved  by  tiie  dedslon 
of  ttie  tribal  authorities,  or  the  Commls^n 
provided  for  In  thbi  act,  it,  or  he,  may  appeal 
from  such  decision  to  the  United  States  IHs- 
trtet  Court  It  does  not  appear  that  plain- 
tiff or  bis  father  was  aggrieved  by  the  de- 
cision of  the  Commission  to  the  Five  Givl< 
llzed  Tribes,  as  to  the  dl^wsitlon  of  the 
question  of  ttieir  citizenship,  as  made  and 
altered  on  March  11, 1901,  fbr  no  appeal  was 
taken  from  said  dedslon,  notwithstanding 
tlie  fact  that,  prior  to  said  date,  the  fiither 
had  been  recognized  as  a  citlsen  by  the  Cher* 
okee  Nation  and  by  the  Secretary  of  the  In- 
terior; yet  the  authority  of  the  Commlsidcni. 
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as  conferred  by  the  Cartia  act  (Act  CoDg. 
June  28,  1908,  30  Stat  493),  was  Buffldent  to 
take  away  any  sucti  claims  as  he  may  have 
had  to  dtlzensblp  in  said  Nation  prior  to 
the  decision  of  said  Commission.  The  qnes- 
tlon  of  citizenship,  which,  prior  to  the  pas- 
sage of  the  Curtis  act,  supra,  was  control- 
led exclnsively  by  the  Cherokee  Nation,  was 
thereby  taken  from  It  by  virtue  of  the  snpe- 
rior  might  of  the  United  States,  and  the  pow- 
er to  determine  who  their  citizens  were  was 
vested  In  the  Commission  to  the  Five  Civi- 
lized Tribes  and  the  United  States  Court. 

In  Wallace  v.  Adams,  143  Fed.  716,  74  C. 
0.  A.  640  et  seq.,  this  subject  is  thoroughly 
discussed  by  Circuit  Jndge  Sanborn,  In  the 
following  language:  "The  United  States, 
by  Its  superior  might,  took  from  the  Choc- 
taw and  Chif&asaw  Nations  the  power  to 
determine  who  their  dtizena  should  be, 
which  bad  been  repeatedly  guaranteed  to 
them  by  treaties,  and  authorized  the  Dawes 
Commission  and  the  United  States  Court  in 
the  Indian  Territory  to  decide  this  issue  by 
the  act  of  June  10,  1896.  Sere  ie  the  origin 
of  every  right  of  the  defendant  involved  in 
this  action.  The  maintenance  by  him  of  any 
claim  In  any  court  necessarily  concedes  the 
power  of  the  legislative  department  to  the 
government  to  create  or  revive,  and  to  en- 
force  his  demand  for  citizenship,  because, 
without  that  concession,  the  provisions  of 
the  act  of  June  10,  1806,  in  this  regard  are 
Told,  and  the  defendant's  claim  Is  conclu- 
sively adjudged  to  be  baseless  by  Ita  re- 
jection by  the  Choctaw  Nation.  But,  if  the 
l^lslatlve  department  of  the  United  States 
had  the  constitutional  power  to  create  or 
revive  the  defendant's  claim  and  to  enforce 
it,  it  necesaarlly  had  the  same  power  to  de- 
termine whether  or  not  it  would  revive  or 
enforce  It,  and  to  select  its  own  method  of 
deciding  these  guestlonB.  It  might  have 
determined  this ,  Issue  Itscdf,  and  have  de- 
clared by  direct  enactment  tlut  the  dtfend- 
ant  Hill  was  a  dtlsen  of  the  Choctaw  Nation. 
It  mi^t  faETe  empowered  a  committee,  an 
Indian  agent,  a  commission,  a  board,  or 
a  coqrt  to  examine  and  detomlhe  that  ques- 
tion on  Its  behalt  and,  as  the  determination 
of  the  question  of  dtlsenabip  was  a  purely 
legialative  and  aOmlntstrative  function,  and 
not  a  judicial  oiie,.CongraBB  necessarily  had 
the  authority,  nnder  the  Constltntton,  at  any 
time  before  an  allotment  of  land  undw  its 
previous  acta  had  been  finally  made  to  the 
defendant,  and  his  right  to  the  land  thereby 
become  vested,  to  npeal  its  prevloas  legisla- 
tion, to  change  ita  method  of  determining  the 
Issue,  to  strike  down  any  decld<Hi  ttiat  had 
been  made  under  Its  prevlona  acta,  to  pre- 
scribe a  new  method  ot  deddlng  the  anestlon, 
or  to  refuse  to  determine  it  alti^ther." 

While  the  facta  In  the  Wallace-Adams  Case 
are  different  from  those  of  the  case  at  bar, 
yet  the  prludple  involved  Is  the  same,  and 
the  law,  as  enondated  In  that  dedsion.  is 
applicable  to  and  controUlnf  of  Uie  question 
In  the  case  at  bur. 


Thus  It  Is  seen  that  the  question  of  de- 
termining citizenship  was  purely  l^:lslatlve 
and  not  Judicial,  and  had  been  tak«i  away 
from  the  Five  Civilized  Tribes  by  the  Con- 
gress of  the  United  States.  Under  tliat  act. 
Congress  assumed  the  power  and  dalmed 
the  right  to  determine  who  were  dtlzens  of 
the  various  tribes,  and,  in  exercising  this 
power,  acted  through  the  Commission  to  the 
Five  Civilized  Tribes,  reserving  the  right  to 
review  all  Its  decisions,  by  those  aggrieved, 
in  the  United  States  courts,  and  in  speaking 
of  this  phase  of  the  subject,  Jud^  Sanborn, 
in  Wallace  v.  Adams,  supra,  143  Fed.  on 
page  726,  74  G.  C.  A.  on  page  550,  uses  the 
following  language:  "The  suggestion  that 
the  dtisenship  court  was  a  commission,  and 
not  a  judicial  tribunal,  is  immaterial,  be- 
cause the  power  of  the  l^lslatlve  depart- 
ment of  the  government  to  authorize  the  re- 
view of  the  Judgments  of  dtizenshlp  by  a 
oommission,  a  committee,  or  an  agent  was 
as  complete  as  It  was  to  authorize  that  review 
by  a  court'  It  had  plramry  authority  to  review 
the  Judgments  itself,  or  to  create  or  select 
a  tribunal  to  Its  liking  for  the  purpose. 
♦  •  •  The  power  conferred  upon  the 
Dawes  Commission  and  the  United  States 
courts  in  the  Indian  Territory  by  the  act  of 
June  10,  1896,  and  upon  the  Supreme  Cdurt 
by  the  act  of  July  1, 1898.  to  determine  who 
are  dtlzens  of  the  Choctaw  and  Chl<kasaw 
Nations,  was  legislative  and  not  judicial; 
and  all  Ju^ments  and  proceedings  there- 
under were  subject  to  any  subsequent  leg- 
islation of  the  United  States,  respecting  the 
question  of  dtlzenship,  which  was  enacted 
before  allotments  of  land  were  made  to  the 
successful  litigants  under  the  previous  leg- 
islation. Claimants  of  dtlzenship  who  se- 
cured Judgments  In  their  favor  which  were 
final  under  the  acts  of  1896  and  1898,  when 
they  were  roidered,  and  took  possesrion  of; 
and  demanded  suitable  tracts  of,  land  as  their 
allotments,  before  thdr  judgments  were  made 
reviewable,  acquired  no  vested  rights  there- 
in against  subsequent  legislation  enacted  be- 
fore the  lands  were  allotted  to  thesn.  Hie 
Judgments  of  dtlzenship  rendered  by  tbe 
courts  were  conduslve  upon  the  parties  to 
them,  In  the  absence  of  subsequent  legisla- 
tion ;  but,  though  final  vjhen  rendered,  f  Aey 
were  voidable  and  revievDoble  by  tubeequeiU 
acts  of  Congrea*  pm«»ed  before  oUotmento  of 
land  were  made  under  them." 

Counsel  for  plaintUP  contends  that,  inas- 
much as  the  Commission  to  the  Five  Civi- 
lized Tribes  permitted  plaintiCt  to  make  Us 
selection  of  allotmeit  and  place  thereon 
his  tentative  filing,  It  must  be  taken  as  proof 
that  the  Commission  found  that  he  was  tbe 
son  and  descendant  of  W.  H.  Robinson,  and 
therefore  had  a  right  to  take  under  bis 
father;  and  at  the  same  time  ^alntlff  in- 
sists that,  after  having  permitted  tbe  ten- 
tative filing,  the  Commission  and  tlie  8ee- 
xetary  of  the  Interior  had  no  power  to  eanod 
the  same,  because,  as  be  contends,  this  was 
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a  Judicial  set,  which  neither  the  Commis- 
sion nor  the  Secretary  had  the  power  to 
perform;  that  having  been  settled  by  the 
decree  of  the  Court  of  Claims. 

The  decree  of  the  Court  of  Claims,  which 
counsel  for  plaintiff  seemingly  relies  upon, 
was  entered  In  a  suit  brought  for  the 
purpose  of  testing  the  legality  of  the  so- 
called  "Blood  Laws"  of  the  Cherokee  Nation, 
which  prohibited  freedmen  from  participat- 
ing In  the  distribution  of  certain  funds  aris- 
ing from  the  sale  of  land,  commonly  known 
as  the  Cherokee  Outlet.  This  decree  holds 
that  these  laws  rlolated  the  treaty  of  1866, 
because  they  made  no  distinction  between 
those  dtlzena  who  were  residents  of  the 
Cherokee  Nation  at  the  time  the  treaty  was 
signed,  or  who  returned  within  six  months 
after  the  adoption  of  the  treaty,  and  thote 
who  1o»t  their  oMzenshtp  1>v  a  failure  to 
comply  with  the  terms  of  the  treaty.  The 
decree  decided  only  as  to  the  freedmen  who 
instituted  that  suit,  and  as  to  them  It  holds 
that  they  were  entitled  to  be  enrolled  as 
citizens,  but  does  not  attempt  to  adjudicate 
the  claims  of  those  who  bad  not  complied 
with  the  terms  of  said  treaty.  The  other 
question  settled  by  that  decree  had  reference 
solely  to  the  particular  Indlvtdnals  who 
should,  or  should  not,  be  allowed  to  partici- 
pate in  the  distribution  of  the  funds  derived 
from  the  sale  of  the  Cherokee  Outlet  The 
proTlsion  tn  the  Curtis  act  that  the  roll  of 
Cherokee  freedmen  should  be  made  In  con- 
formity with  the  decree  of  February  8,  1896, 
shows  that  it  was  not  Intended  to  accept  the 
roll  made  by  the  Commission,  provided  for 
in  safd  decree,  or  to  ratify  the  same.  The 
Commission  to  the  Five  Civilized  Tribes  was 
authorized  and  instructed  by  the  provisions 
of  the  Curtis  act  to  make  a  roll,  Independent 
of  any  other  roll,  except  the  one  made  by  the 
Cherokee  Nation,  in  1880,  limited  and  guided 
In  that  duty  by  the  Interpretation  placed 
upon  the  treaty  of  1866  by  the  Court  of 
Claims;  that  Is:  "Enroll  all  Cherokee  freed- 
men who  have  been  liberated  by  voluntary 
act  of  their  former  owners,  or  by  law,  as 
well  as  all  other  colored  persons  who  were 
In  the  Cherokee  country  at  the  C(»nmence- 
ment  of  the  War  of  the  Rebellion,  and  were 
residents  therein  at  the  date  of  the  breaty, 
or  who  returned  thereto  within  six  moatba 
thereafter,  and  their  descendants,  and  all 
those  who«e  names  appear  on  the  1880  roll 
and  th^  dMcendants."  Defendant's  Brief, 
page  9. 

Now,  as  to  the  power  of  ipB  Oommisslon  to 
the  Five  anilzed  Tribes  to  deal  with  this 
Bubject-matt^,  we  find,  on  page  721,  143 
Fed.,  on  page  045,  74  O.  G.  A.,  Wallace  t. 
Adams,  BiQtra,  the  following  language :  "The 
Oommisslon  [^peaking  of  the  Dawes  Oommls- 
slon],  under  the  direcUon  of  the  Secretary, 
constitntes  a  special  tribunal,  vested  with 
the  judicial  xwwer  to  bear  and  determine 
the  claims  of  all  parties  to  allotments  ot 
these  lands,  and  to  execute  tta  Jadgmeate 


by  the  issue  of  the  sllotmeit  certificates, 
which  constitute  conveyance  of  the  right 
to  the  lands  to  the  parties  who  it  decides 
are  entitled  to  the  property.  This  tribunal 
undoubtedly  has  exclusive  Jurisdiction  to 
determine  such  claims  and  to  issue  such  a 
conveyance.  The  allotment  certificate,  when 
Issued,  like  a  patent  to  .land,  is  dual  in  Its 
effect  It  Is  an  adjudication  of  the  special 
tribunal  empowered  to  decide  the  question 
that  the  party  to  whom  It  tesues  Is  entitled 
to  the  land,  and  It  is  a  conveyance  of  the 
right  to  this  title  to  the  allottee." 

Thos  it  was  seen  that  In  a  case  \\ke  the 
one  under  consideration  the  Commission  had 
ample  anthorlty  to  Investigate  the  facts  and 
to  determine  the  question  of  citizenship,  as 
well  as  to  order  the  cancellation  of  the  ten- 
tative filing  of  the  plaintiff,  and,  inasmuch 
as  the  filing  was  canceled  and  a  patent  to 
the  land  in  question  was  thereafter  duly 
Issued  to  Parsons,  it  follows  that  it  was  not 
susceptible  of  collateral  attack  by  plain- 
tiff; but  It  it  can  be  shown  that  the  Commis- 
sion or  the  Secretary  of  the  Interior  had 
been  Induced  to  issue  the  patent  by  an  er- 
roneous view  of  the  law,  or  by  gross  mistake 
of  fact  the  matter  might  be  reopened,  and 
if  conditions  warranted  the  patent  would  be 
canceled.  But  counsel  has  failed  to  point 
out  in  his  brief,  and  we  have  been  unable 
to  find  by  carefnl  research,  any  authority 
that  would  warrant  us  in  saying  that  the 
action  of  the  Commission  and  the  Secretary 
of  the  Interior  was  Infiuenced  In  any  way  by 
an  erroneous  construction  of  the  law  appli- 
cable to  this  case,  and  be  does  not  pretend 
to  say  that  there  was  such  a  gross  mistake 
of  fact  as  would  warrant  an  Interference  by 
a  court  of  equity. 

[2]  We  do  not  desire  to  be  understood  as 
saying  that  the  action  of  the  Commission 
and  the  Secretary  of  the  Interior  in  this  case 
cannot  be  inquired  Into  by  a  court  of  equity. 
On  the  contrary,  it  has  been  definitely  set- 
tled in  this  state,  and  by  this  court  that 
equity  will  furnish  an  ample  and  effective 
method  of  correcting  any  mistakes  occasion- 
ed by  an  erroneous  construction  of  law,  or 
a  gross  mistake  of  fact  In  Garrett  et  al.  v. 
Walcott  et  al.,  26  Okl.  674,  100  Pac.  848,  it 
was  held  that:  "If  the  Commission  and  the 
Secretary  have  beoi  induced  to  cause  to  be 
Issued  a  patent  to  the  wrong  party  by  an 
emmeoitB  view  of  titie  law,  or  by  gross  or 
fraudulent  mistake  of  the  facts,  ttae  rightful 
claimant  may  cause  such  deddon  to  be 
avoided,  and  diarge  the  legal  title  to  the 
lands  In  tbe  bands  of  the  allottee  with  bis 
equitable  title  to  It;  upon  the  ground  that 
upon  Oie  facta  tound,  conceded,  or  estab- 
lished, wltboot  dispute,  at  tiie  hearing- before 
this  spedol  tribunal  its  officers  ttHl  Into 
error  as  to  the  law  ai^lleable  to  tiie  case, 
which  caused  them  to  refuse  to  have  issued 
the  patent  to  him  and  give  It  to  another,  or 
through  ftaufl  or  gross  mistake  It  fell  into 
a  misapprehension  <tf  the  facto  proved  before 
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1^  whicli  Iiad  ft  like  eflfecL"  However  no 
Bocb  condiUons  exlgt  In  tbia  case;  there  was 
no  gross  mistake  of  Uict,  and  tbe  law  appli- 
cable to  tbe  case  was  pn^ierly  construed 
and  properly  applied. 

The  view  taken  by  the  Commission  to  tbe 
Five  OlTlllzed  Trlhes  to  that  portion  of  the 
decree  of  the  Gonrt  of  Olalnu  complained  of 
by  the  plaintiff  Is  the  only  reasonable  con- 
struction, to  onr  mind,  that  the  decree  will 
stand,  and,  inasmnch  as  the  question  of  cit- 
izenship of  plahitlfTs  father  was,  on  March 
11,  1904,  decided  adTersely  to  him  by  the 
Commission  to  the  Five  dvlllzed  Tribes,  and 
It  appears  that  by  authority  ot  Wallace  v. 
Adams,  supra,  said  Commission  was  clothed 
by  act  of  Congress  with  full  and  complete 
power  to  act  tu  the  premises,  and  inasmnch 
as  the  tentative  filing  on  and  Claim  of  land 
as  an  allotmmt  before  the  issuance  of  a 
certificate  or  patent  creates  no  vested  right 
In  the  claimant,  and  tbe  question  of  citizen- 
ship, by  act  of  Congress,  had  been  removed 
f^m  tbe  consideration  at  the  Cherokee  Na- 
tion and  lo^ed  In  the  Gommlsrton  to  the 
Vive  ClvUlzed  Tribes,  where  It  was  exercised, 
and  where  plalntUTs  claims  were  denied,  we 
are  forced  to  the  Inevitable  conclusion  that 
the  petition  states  no  cause  of  action,  and 
the  court  did  not  err  In  sustaining  the  de> 
murrer  to  the  same.  Having  reached  this 
conclusion.  It  is  unnecessary  to  Investigate 
the  other  assignments  of  error. 

The  judgment  of  dke  district  court  of 
Wa8hlngt(»i  county  should  therefore  be  af- 
firmed. 

PBB  OUBIAU.  Adopted  In  wholflb 


KELLMAN  v.  KENNEDY. 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1911.) 

(Syllobif  &v  the  Court.) 

1.  Public  Lands  (§  39*)  —  Towif  Sirra  — 

EOOXTT  JUBISDICTIOH. 

The  same  as  syllabas  In  Leak  et  aL  v.  Jos- 
Un,  20        200,  94  Fae.  U8. 

[Ed.  Motft— For  other  cases,  see  Poblle  Lands, 
Dec.  Dig.  i  89.*] 

2.  Appeal  and  Ebbob  <|  1019*)  —  Review— 

QCSSTIOKS  OF  Pact— B*IK  DIN  QB  BT  OonBT. 

In  an  action  Instituted  In  one  of  the  Unit- 
ed States  courts  of  the  Indian  Territory  before 
the  admission  of  die  state,  the  le?al  presump- 
tion, where  the  evidence  Is  ooDflictiog^  Is  that 
the  findings  of  fact  by  the  court,  sitting  ai 
nuwter  In  diancery,  are  correct,  and  such  find- 
ings will  not  be  set  aside,  unless  it  appears 
with  reasonable  cleamesB  that  he  has  fallen  Into 
a  mistake  of  fact. 

[Ed.  Note.— FOr  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  M  4008-4010;  Dec.  Dig.  f 
101».«> 

Error  ftom  District  Courts  Tulsa  Glonnty; 
John  H.  Pitchford,  Judge. 
Action  by  C.  B.  Kellman  against  James 


U  Kennedy.   Judgment  for  d^teidan^  and 

plaintiff  brings  error.  Afflrmed. 

Woodson  Norvell,  for  plaintiff  In  aror. 
Blddlson  ft  C^unpbedl*  for  ^fandf «t-  in 
ror. 

HATES.  J.  This  was  originally  an  acthm 
In  ejectment,  oonunenced  by  plaintiff  in  ec^ 
ror  in  the  United  States  District  Court  of 
the  Indhin  Territory,  at  Sapulpa,  before  the 
admission  of  the  state. 

I^aintlff  in  error  alleges  In  Us  petition  in 
the  lower  court  tliat  he  is  the  absolute  own- 
er In  fee  8ln4)le  of  a  strip  of  land  of  uni- 
form width  of  Inches  off  the  south  side 
of  lot  9,  Id  block  00,  In  the  town  of  Tulsa, 
being  a  strip  of  ground  having  a  frontage  of 
8^  inches,  fadng  on  Main  stre^  and  a 
Imgth  of  140  feet  to  the  alley,  running  north 
and  south  through  the  center  of  said  blo<& 
He  alleges  that  said  strip  of  land  was  sched- 
uled and  ei^alsed,  together  with  other 
lands,  to  WUUam  P.  Moore,  who  was  at  and 
prior  to  the  time  of  said  sd^nle  and  ap- 
praisement, and  for  a  long  time  prior  tltere- 
to,  an  occiqwnt  of  said  loud;  that  the  price 
at  which  said  lot  had-  been  appraised  by  the 
government  ot  tbe  United  States  had  been 
fully  paid  to  the  United  States  Indian  agmt 
at  Muskogee^  and  that  he  (plaintiff  in  error) 
had  purchased  tbe  land  from  the  heirs  of 
said  WlUlam  P.  Moore,  who  died  In  the 
month  of  February,  1903;  and  that  said 
heirs  had  executed  to  him,  on  the  25th  day 
of  July,  1004,  a  warranty  deed  therefor.  He 
alleges  that  defendant  Is  In  tbe  unlawful 
possession  of  said  str^  of  land,  and  has  been 
continuously  so  since  the  6th  day  of  July, 
1906,  to  idaintiff  in  error's  damage  In  the 
sum  of  11,000.  He  thereup<m  prays  for  poa- 
sesslon  and  for  damages  for  tbe  unlawful 
detention  of  the  land. 

To  plaintiff  in  error's  petition,  defendant 
In  error  filed  a  pleading  in  the  nature  of  an 
answer  and  cross-petition,  by  whldb  lie  al- 
lies that,  prior  to  the  28d  day  of  June, 
1908,  the  right  to  possession  of  said  strip  of 
land  and  the  occupancy  thereof  was  held 
by  the  said  William  P.  Moore,  but  that  on 
that  date  he  (defendant  in  error)  purchased 
from  Moore  the  right  of  occupancy  and  pos- 
session of  a  parcel  of  ground  16  feet  wide 
and  140  feet  deep,  described  as  the  first  16 
feet  off  the  south  side  of  the  Moore  Hotel 
plat  on  the  wrat  side  of  Main  street,  lying 
north  of  the  building  of  J.  M.  Morrow,  con- 
taining 16  feet  wide,  facing  Main  street 
from  the  west,  by  140  feet  deep  back  to  the 
alley;  that  the  strip  of  land,  the  right  of 
occupancy  and  possession  of  irtildi  he  thus 
purchased  from  Moore,  was  out  of  a  larger 
parcel  of  land  occupied  by  the  said  Moore; 
that  he  (defendant  tn  error)  Immediately 
built  upon  said  parcel  of  land  a  two^ry 
brick  building;  and  that,  by  agreraient  be- 
twe^  him  and  tbe  said  Moore^  the  north 
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vaU  6f  u!4  bnlldliis  was  bnllt  npan  the 
boondatr  Il^e  between  aald  tract  of  laud 
parcbaeed  by  blm  from  Moore  and  the  re- 
.malnlng  lot  or  pared  tit  land  atiU  retabied 
b7  Moore  after  said  porehase. 

He  further  alleges  that  the  location  of 
■aid  nortb  wan  of  bis  bnlldJng  was  made 
with  tbe  full  knowledge  and  consent  of  said 
Moore,  and  witb  tbe  intention  and  purpose 
of  patting  it  on  tbe  Une  separating  said 
two  parcels  of  land;  that  when  be  came  to 
have  tbe  lot  sdieduled  by  the  United  States 
town-Bite  commission  be  made  application  to 
bare  safd  16  feet  of  land  pnrcbased  by  blm 
from  Moore,  and  on  wblch  said  two-story 
brick  bnildbig  stands,  scheduled  and  ap- 
praised to  blm,  and  that  be  bad  believed 
that  said  lot  of  ground,  indnding  the  ground 
In  ccmtroTersy,  bad  been  scbednled  and  ap- 
praised to  him,  and  that  be  bad  paid  there- 
for, but  Uiat  tbe  government  surveyors,  In 
plattb^  the  town  of  Tulsa  and  making  the 
boundary  lines  to  tbe  lots,  blodts,  streets, 
and  alleys,  bad  varied  from  the  lines  upon 
wblch  said  town  was  originally  built,  and  by 
mistake,  witboat  tbe  knowledge  of  defead- 
ant  In  error  and  without  the  knowledge  of 
said  Moore,  the  strip  of  land  In  controversy 
was  placed  wltbin  a  lot  scheduled  and  ap- 
praised to  said  Moore;  that  Moore  did  not 
know  the  land  In  controversy  bad  been 
scheduled  and  appraised  to  blm,  and  be 
died  before  the  mistake  was  discovered. 
,  He  further  alleges  that  the  appraised  val- 
ne  of  the  lot  In  which  the  strip  of  land  in 
controversy  had  been  included  by  mistake 
was  paid  In  fnll  by  the  administratrix  of 
Moore  to  the  United  States  government,  and 
that  the  patent  thereto  was  Issued  and  de- 
livered before  said  mistake  was  discovered; 
that  neither  Moore,  his  h^rs,  nor  their  as- 
signs have  ever  been  in  possession  of  the 
land  in  controversy  since  June,  1888.  He 
ofTered  to  pay  to  the  said  Moore,  his  heirs, 
or  assigns  tbe  pro  rata  and  equitable  part 
of  tbe  money  paid  by  them  as  Uie  appraised 
value  of  said  lot,  whenever  the  same  should 
be  ascertained,  and  prayed  that  tbe  cause 
be  transferred  to  tbe  equity  docket;  and 
that  it  be  decreed  that  plaintiff  holds  the 
legal  title  to  said  land  in  trust  for  defend- 
ant, who  was  the  equitable  owner  thereof; 
and  that  plaintiff  be  required  to  execute  to 
defendant  a  good  and  sufficient  deed  there- 
for upon  payment  of  such  sum  as  the  court 
may  And  to  be  equitable. 

The  trial  was  to  the  court,  without  a  jury, 
upon  the  issues  made  by  tbe  petition  and  an- 
swer and  cross-petition.  The  court  made  a 
general  finding  in  favor  of  defendant,  and 
rendered  Judgment  in  conformity  with  the 
prayer  in  his  answer  and  cross-petition. 

[t]  Flalntlfl  has  made  four  assignments  of 
error  In  his  brief.  Tbe  first  three  present  but 
one  proposition,  which  is:  That  defendant's 
answer  and  cross-petition  state  no  defense 
or  right  to  equitable  relief.    And  by  the 


fourth  assignment  It  is  complained  that  tbe 
judgment  la  not  supported  by  the  evldencft- 
The  city  of  Tulsa  Is  located  in  wtiat  waa 
formerly  the  Greek  Nation,  and  tbe  stat- 
ute regulating  the  scheduling,  appraising,  and 
purchasing  from  the  federal  govemmmt  of 
town  lots  in  that  nation  is  to  be  found  In  sec- 
tions 11,  18,  and  16  of  an  act  of  Congress, 
approved  March  1,  1901,  generally  known  aa 
the  *^riglnal  Creek  AgreemenL"  Chapter 
076,  81  Stat  at  L  p.  866.  By  virtue  of  sec- 
tion 11  of  this  act,  any  person  in  rightful  pos- 
session of  a  town  lot  having  Improvements 
thereon,  other  than  temporary  buildings, 
fences,  and  tillage,  had  a  right  to  purchase 
such  lot  at  one-half  the  appraised  value, 
provided  he  made  application  to  purchase 
same  and  made  first  payment  thereon  wiibin 
60  days  after  appraisement  was  made.  De- 
fendant made,  wltliin  tbe  time  prescribed  by 
statute,  application  to  purchase  the  land  up- 
on which  his  improvements  were  situated, 
and  in  possession  of  which  he  had  been  since 
1898,  and  he  thought  it  had  been  appraised 
to  and  purchased  by  him.  Moore  made  no 
claim  to  a  right  to  purchase  any  part  of  the 
land  on  which  defendant's  building  stands. 
He  bad  sold  all  his  possessory  right  therein 
to  defendant,  but  by  mistake  of  all  the  par- 
ties and  the  town-site  commission.  It  was  ap- 
praised to  and  purchased  by  Moore.  No 
question  of  laches  is  presented  by  this  rec 
ord.  The  objection  by  plaintiff  to  tbe  In- 
troduction of  any  evidence  under  tbe  answ  er 
and  cross-petition  was  equivalent  to  a  demur- 
rer thereto,  and  it  presents  the  same  ques- 
tion that  was  decided  by  this  court  In  Leak 
et  al.  V.  Joslin,  20  Okl.  200,  94  Pac.  518;  and, 
upon  the  authority  of  that  case,  the  overrul- 
ing of  this  objection  by  the  trial  court  should 
be  sustained. 

[2]  Defendant  was  In  ixisaesslon  of  the 
land  in  controversy  when  plaintiff  purchased 
the  same  from  the  heirs  of  Moore,  and  be 
had  been  in  possession  thereof  for  some  time. 
It  has  not  been  questioned  and  cannot  be 
that  the  possession  of  defendant  was  equiv- 
alent to  notice  to  plaintiff  of  whatever  title, 
right,  or  equities  defendant  has  in  the  prem- 
isea.  Thalhelmer  v.  Lockert,  76  Ark.  25,  88 
S.  W.  591;  Watson  v.  Murray,  54  Ark.  490, 
16  S.  W.  293;  Bird  et  al.  v.  Jones  et  al.,  37 
Ark.  105.  Upon  all  the  issues  presented 
by  defendant's  answer  and  cross-petition,  the 
establishment  of  which  was  necessary  In  or- 
der to  entitle  defendant  to  prevail,  there  Is 
evidence  reasonably  tending  to  support  tbe 
same.  Upon  some  of  said  issues,  it  Is  true, 
there  Is  considerable  conflict  in  the  evidence; 
but,  applying  the  rule  applicable  to  tbe  trial 
of  cases  In  tbe  Jurisdiction  in  wblch  this  case 
arose  and  was  instituted,  the  legal  presump- 
tion, where  the  evidence  is  conflicting.  Is 
that  the  finding  of  the  mastw  in  chancery  is 
correct,  and  his  report  will  not  be  set  aside, 
unless  it  appears  with  reasonable  clearness 
that  ha  baa  fallen  into  a  mistake  9t  fact- 
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Blakemore  t.  Joboson,  24  Okl.  544,  103  Pac. 
554.    Tbe  general  finding  of  tbe  court  In 
tbia  case  should  not  be  disturbed. 
The  Judgment  of  the  trial  court  la  aflBrmed. 


TURNER,  C.  J., 
filANB,  33.,  concur. 
paUng. 


and  WILLIAMS  and 
DUNN,      not  partlcl- 


STIIJiWATI&B  ADVANCE)  PRINTINO  ft 
PUBLISHING  CO.      BOARD  OP 
COM'RS  OF  PAYNE  COUNTY. 

(Supreme  Court  of  Oklahoin&.   Not.  14,  1911.) 

(Bifiktbut  by  the  {hurt.) 

1.  Taxation  (|  «S0*)— DsunQUENT  Tax  List 
—Publication— Statutobt  Pbovisioks. 

That  portion  of  section  SOttO  of  Wilson's 
Rev.  ft  Ajm.  Statutes  which  provides  that  an 
officer  whose  doty  It  is  to  have  the  publication 
of  a  1^1  notice  made  sfaall  paj  "for  publishinc 
lists  of  land  upon  which  taxes  are  delioqaent 
each  description  twenty  cents,  for  pablishios 
each  description  of  town  lots  on  which  taxes 
are  delinquent  ten  cents,"  was  repealed  by  sec- 
tion m21  of  WUson's  Ber.  ft  Ann.  Statutes. 
[Ed.  Note.— For  other  oaaw,  eee  Taxation, 

Dec  Dig.  I  eao.*] 

2.  Counnn  (|  114*>— Ooumit  Treabubkb- 

GONTaAOT  rOB  POBUOATIOK  OT  DbUNQUKNT 

Tax  Lists. 

Section  6021  of  Wilson's  Rev.  ft  Ann.  SUt- 
utes  authorizes  the  county  treasurer  to  contract 
for  the  publication  of  delinquent  tax  lists  and 
to  bind  the  county  to  psy  therefor  not  exceed- 
ing 26  centa  for  each  tract  of  land  and  10  cents 
for  each  town  lot  adnrtised  for  sale. 

[Bd.  Note.— For  other  caaea,  aee  Counttei,  Dec 
Dfe.  1  114.«] 

8.  NBWSPAFBBS     (I  5*)— DKZ.INQUXKT  TAX 

Lists— PuBuoATiON—CouPKiiaATion. 

Where  the  county  treasurer  has  procured  a 
publisher  to  publish  the  delinquent  tax  list, 
without  any  agreement  aa  to  what  the  publish- 
er shall  be  paid  therefor,  or  aa  to  when  the  same 
shall  be  paid,  the  publisher  is  entitled  to  receive 
from  the  coan^^  as  his  compeusatioQ  tbe  reason- 
able value  of  his  services  rendered,  not  exceed- 
ing the  limit  fixed  by  section  6021  of  Wilson's 
Rev.  ft  Ann.  Statutw,  and  hJs  dalin  therefwr 
accrues  at  the  time  of  the  last  publication  of 
the  tax  list. 

[Ed.  Note.— For  other  caaea,  see  Mewapapera, 
Dec  Dig.  f  e.*] 

4.  Counties  (|  200*>— Qi:.aiiai— Tm  bob  Fi>- 

SKNTATION. 

A  claim  for  compensation  for  publishing  a 
delinquent  tax  list  of  real  estate,  made  vrithout 
any  agreement  as  to  the  time  of  payment  and 
not  presented  to  the  board  of  county  commis- 
sionera  for  more  than  four  years  after  the  last 
publication  of  the  list,  ia  barred  bj  section  1298 
of  Wilson's  Rev.  ft  Ann.  Statatea. 

[Ed.  Note.— E\>r  other  caaea,  see  Counties, 
Dec  Dig.  i  200.*] 

Error  from  District  Court,  Payne  County; 
L.  M.  Poe,  Judge. 

Action  by  tbe  StUlvater  Advance  Printing 
&  Publishing  Company  against  tbe  Board  ot 
County  Commlsslonen  of  Payne  County. 
Judgmoit  for  defendants,  and  plain  tiff  brings 
error.  Affirmed. 


On  the  21st  day  of  July,  1908,  plaintiff  In 
error  filed  with  the  county  clerk  of  Payne 
county  Its  claim  against  said  county  for  the 
publication  of  the  delinquent  tax  list  of  that 
county  for  the  year  1903.  The  claim  filed 
by  it  consists  of  a  statement  in  the  form  of 
an  account  and  a  separate  statement,  setting 
up  all  the  facts  pertaining  to  Its  claim.  It 
alleges  that  its  claim  Is  for  compensation 
for  tbe  publication  of  the  delinquent  tax  list 
for  tbe  year  1903 ;  that  the  first  publication 
occurred  on  October  22,  1903,  and  the  last 
publication  occurred  on  tbe  Stfa  day  of  No- 
vember of  the  same  year ;  that  the  list  oonslat- 
ed  of  470  descriptions  of  tracts  of  land,  and 
1,650  descriptions  of  town  lota;  that  the  legal 
fees  for  the  publication  of  the  former  are 
25  cents  each,  and  for  the  publication  of  tbe 
latter  10  cents  each.  It  alleges  that  the 
county  has  collected  said  sums  on  each  tract 
of  land  and  town  lot,  respectively,  and  that 
the  last  of  said  coUectlona  was  made  on 
June  4,  1907;  that  none  ot  the  fees  so 
charged  and  collected  by  tbe  county  have 
been  paid  to  plaintiff  In  error.  Tbe  board  of 
county  commlssionera  rejected  his  claim,  and 
an  appeal  was  taken  by  plaintiff  In  ^ror 
to  the  district  court,  where  a  demurrer  by 
defendant  in  error  to  plaintiff's  petition  was 
suatalued,  and  the  cause  dismissed  at  plaln- 
tifTs  ooet.  To  reverse  that  Judgment  tills 
proceeding  is  proseented. 

Freeman  B.  MOlv,  tm  plaintiff  In  emnr, 
J.  W.  Reeoe,  Cor  deCnidanti  In  wror. 

HATE«,  I.  (after  statins  the  facta  u 
above).  [1]  By  act  ot  the  territwtal  Leg- 
lalatare,  entitled  "An  act  to  regulate  print- 
er's fees  for  pabUc  printing"  which  took 
effect  December  25,  1800  (aectlon  8060,  Wil- 
son's Ber.  ft  Ann.  Stat),  U  wu  prorlded 
that  the  ofHeee  whoae  datgr  It  la  to  lUTe  the 
publication  of  a  legal  notloe  made  Bhall  pay 
"for  publishing  list  of  land  upon  whldi 
taxes  are  delinquent,  eadh  description  twen- 
ty centa.  For  publlablng  each  deseripticm 
ot  town  lots  on  which  taxes  are  delinquent, 
ten  cents."  By  act  of  March  8,  ISBS.  tbe 
foregoing  act  vaa  In  part  repealed.  The 
latOT  act  provldeB  that  Oa  tnaBorsr  of  the 
county  shall  give  notloe  of  the  mlo  vi  tool 
property  by  the  poblleation  thereof  tot  three 
consecutive  weeks  in  some  paper  In  the 
county,  and  provides,  further,  that:  "Tbt 
county  treasurer  ahall  charge  and  collect  In 
addition  to  the  taxes  and  interest  and  pen- 
alty the  sum  of  tw^ty-flve  cents  on  eadi 
tract  of  real  property  and  ten  cents  on  eadi 
town  lot,  advertised  for  sale,  which  mam 
shall  be  paid  Into  tbe  county  treasury  and 
tbe  coun^  aball  pay  the  coat  of  the  pub- 
lication; but  in  no  case  aball  Uie  county 
be  liable  for  more  than  the  amount  charged 
to  the  delinquent  lands  for  advertlalnc." 
Sbctlon  6021,  Wilson's  Rer.  ft  Ann.  Stat. 
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[21  This  act  emiwwers  the  county  treas- 
urer to  contract  with  any  newspaper  of  the 
class  mentioned  therein  to  publish  the  de- 
liaguent  tax  list  (Allen  and  Slxse  t.  Gom'rs 
Cleveland  Go.,  12  OkL  608,  78  Pac.  286), 
and  he  may  contract  the  amonnt  the  county 
ehall  pay  therefor;  provided  said  amonnta 
flhaU  not  exceed  the  amonnt  the  met  requires 
to  he  charged  against  each  tract  of  land  and 
torn  lot  advertised,  which  la  26  cents  and 
10  cents  reapectlviely.  In  this  reeqpect,  this 
act  la  In  conflict  with  the  act  of  1890.  Sec- 
tlim  SOOOt  supra.  That  statute  leaves  noth- 
ing to  the  discretion  of  fbo  officer  reqnlrlng 
the  publication.  It  fixes  arbitrarily  the  sum 
to  be  paid,  to  wit,  20  cents  for  each  tract  of 
land,  and  10  cents  for  each  town  lot  Sec- 
tion 6021  of  Wllsfm's  Rev.  ft  Ann.  Statutes 
does  not  provide  that  any  specific  amount 
rtiaU  be  paid,  or  that  the  taxpayer  shall  pay 
the  publishers,  m  that  the  pttbHsfaers  shall 
receive  the  fees  taxed  i^alnst  each  tract 
and  lot  of  land.  In  that  event,  the  county 
would  receive  and  hold  the  fees  In  trust  for 
the  pabUaher.  But  it  does  provide  that 
upon  pubUcatUm  ct  the  list,  the  county  be- 
comes liable  tlierefor  In  the  amount  agreed 
vpaxkt  not  exceeding  the  amount  charged 
against  the  land  and  lots  advertised.  It  wUl 
be  noticed  that  the  limitation  upon  the 
amount  for  which  the  county  may  become 
liable  is  the  "amonnt  charged"  against  the 
lots  and  lands  advertised,  and  not  the 
amount  collected.  The  amount  for  which  the 
county  may  become  liable  may  be  less  than 
said  fees  charged,  If  so  agreed  upon  be- 
tween the  publisher  and  the  county  treas- 
urer, but  cannot  he  more.  Said  fees  are 
paid  into  the  county  treasury,  and  "the 
county  shall  pay  the  cost  of  the  publication." 

[3]  The  right  of  the  newspaper  making  the 
publication  to  collect  compensation  for  Its 
services  Is  not  dependent  upon  the  county 
collecting  the  fees  from  the  taxpayer;  but 
it  Is  entitled  thereto  for  the  amount  agreed 
upon  when  it  has  performed  the  services  or 
at  the  time  agreed  upon  for  the  payment 
We  cannot,  therefore,  concur  with  counsel 
fbr  plaintiff  in  his  contention  that  the  fees 
collected  by  the  county  were  the  property  of 
the  publisher  and  held  In  trust  by  the  coun- 
ty for  It  and  that  the  statute  began  to  run 
as  against  plaintiff  in  error  on  June  4,  1907, 
the  date  on  which  the  county  collected  the 
last  of  said  fees.  i 

[4]  The  demurrer  to  the  petition  was  sus- 
tained by  the  trial  court  apon  the  ground 
that  the  petition  discloses  on  Its  face  that 
the  claim  of  plaintiff  is  barred  by  the  stat- 
ute of  limitations.  There  was  no  express 
agreement  betweoi  the  county  treasurer  and 
plaintiff  in  error  as  to  what  tt  should  re- 
ceive as  its  compaisation  tm  publishing  the 
list,  or  whoL  it  should  be  paid.  The  list 
however,  was  published  upon  the  request  of, 


the  county  treasurer,  the  officer  of  the  coun- 
ty authorized  to  contract  and  bind  the  coun- 
ty therefor,  and  the  services  were  rendered 
as  prescribed  by  the  statute.  Under 'such 
circumstances,  there  Is  an  implied  promise 
upon  the  pert  of  the  county  to  pay  the  rea- 
S(»iable  value  of  the  services  rendered,  not 
exceeding,  of  course,  the  limitation  i^on  the 
amonnt  fixed  the  statute;  but  section 
1263  of  WUson's  Bev.  &  Ann.  Statutes  pro- 
vides: "No  account  against  the  county  shall 
be  allowed  unless  presented  within  two  years 
after  the  same  accrued.  Provided,  that  ai^ 
poscm  liavlnc  a  dalm  against  die  county 
be  (at  the  time  the  same  accrued)  under  any 
1^1  disability,  every  such  perstm  shall  be 
entitled  to  present  the  same  within  one  year 
after  such  disability  shall  be  removed." 
There  Is  no  dalm  In  this  case  that  any  legal 
disability  has  ever  existed.  "Under  an  or- 
dinaxy  ccmtract  for  services  for  a  stated 
period,  wiiether  long  or  short,  no  time  for 
payment  being  agreed  upon,  the  right  of  ac- 
tion accrues  immediately  upon  the  comple- 
tion of  tlie  term  of  service."  Section  120  (fiA 
Ed.)  Wood  on  Umltatlons. 

The  same  role  applies  to  an  implied  agree- 
ment for  payment  Blake  t.  Pratt  8  Kan. 
App.  486,  S4  Pac.  806;  Markey  v.  School  Dis- 
trict 68  Neb.  470.  78  N.  W.  082;  Jones  T. 
Lewis,  11  T«z.  860;  There  was  no  agree- 
ment in  this  case  as  to  tlie  time  of  pay- 
ment PlalnUlTs  right  thereto,  therefor^ 
accrued  at  the  time  of  the  last  publication 
of  the  delinquent  tax  list  which  was  on 
November  6, 190S,  more  than  four  years  prior 
to  the  presentation  of  his  dalm  to  the  board 
of  county  commissioners.  It  is  therefore 
barred  by  the  stetute  of  limitations  (section 
1253.  supra)  and  the  Judgment  of  the  trial 
court  should  be  affirmed. 

TURI^ER,  G.  J.,  and  WILUAMS,  KANB, 
and  DUMN,  JJ.,  concur. 


WHITBAKER  v.  STATR 
(Supreme  Court  of  Oklahoma.  Nov.  14.  lOU.) 

(Byltalt  by  the  Court.) 

1.  Bail  (|  78*)  —  Cszionax,  Paosxotmons— 

CoNSTITUTIO^AIi    AND    SlATDTOBT  pBOVI- 

BIONB. 

Wilson's  Stats,  of  OUa.  6774,  ii  not  repo^ 
nant  to  sectioa  8  of  the  Bin  of  Bights. 

[Ed.  Note.— Por  ether  eases,  see  Bah,  Gent 
Dig.  II  264-266;  Dee.  Dig:  iTm*] 

2.  Bail  (|  73*)— OanaiTAL  Pbosbcutioits— 
Deposit— Rkco  VEST  bt  Dspositob. 

Where,  pursuant  to  WUson's  Stati.  of  Okla. 
S  6774,  permitting  a  deposit  in  lieu  of  bail,  one 
other  than  defendant  deposits  the  mon^,  hild, 
when  coDBtrued  with  Wilson's  Stats.  Okla.  |i 
5403,  6413,  which  make  no  provision  that  the 
money  be  returned  to  one  other  than  defendant 
that  the  same  fairly  reqalre  that  said  monc^  so 
deposited  should,  for  the  purpose  of  the  de- 
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posit  be  concIusiTelr  presamed  the  money  of 
the  defendant  and  treated  accordingly. 

[Ed.  Note.— For  other  cases,  see  Ball,  Oent 
Dig.  is  254-256;  Dec  Dig.  |  78.*] 

3.  Bail  (|  73*)— Cbiuinal  Pbosboutions— 
Deposit— OscovEBY  bt  £>kpo8ITOB. 

Where  pursuant  to  'Wilson's  Stats,  of  Okla. 
3  5774,  a  deposit  of  money  Is  made  'vlth  the 
clerk  of  the  district  court  in  lieu  of  bail  by  one 
other  than  defendant,  and  where,  upon  failure 
of  defendant  to  appear  at  the  tune  and  place 
required  by  his  undertaking,  default  Is  had  and 
a  forfeiture  duly  entered  apon  the  journal  of 
the  court,  on  petition  of  tne  person  making 
such  deposit  for  an  order  reqairmg  the  clerk  to 
turn  the  money  over  to  hun,  held,  that  the 
coort  did  not  err  in  refusing  to  grant  the 
prayer  of  the  petition. 

[Ed.  Note.— For  other  eases,  see  Ball,  Oent 
Dig.  H  254-266;  Dec.  Dig.  {  73.*] 

4.  Bail  (J  73*)— Cbiminal  Pbobecutiows— 
Belief  fbou  FosraiTUBB. 

Where  the  court's  order  for  the  release  of 
defendant  was  not  signed  by  the  judge  when 
the  same  was  delivered  to  the  sheriff,  in  con- 
formity to  Wilson's  State,  of  Okla.  §  5773,  the 
failure  so  to  do  does  not  render  unlawful  the 
discharze  thereon  of  the  prisoner  so  as  to 
wve  a  forfeiture  of  the  money  depodted  in  lieu 
*f  baU  pursuant  to  Wilson's  Stats,  of  Ohio.  | 
5774. 

[Ed.  Note.— For  otlier  easw,  ms  BdU,  Dm 
Dig.  i  78.*] 

5.  Bail  (S  77*)— Cbiiiikal  Pbosecuiiohb— 

FOBFEnUBE--EHTBY  ON  HlNUTES. 

Where  money  is  deposited  in  lien  of  bail 
and  the  defendant  fails  to  appear,  it  is  only 
neceesiiryt  in  order  to  dedare  a  forfeiture,  that 
the  court  should  direct  the  fact  of  the  deposit 
and  of  the  defendant's  neglect  to  appear,  to 
be  entered  of  record.  The  forfeiture  uien 
follows  as  a  matter  of  course. 

[Ed.  Note.— For  oUier  cases,  see  Bail,  Oent 
Dig.  li  886-339:  Dm.  J>ig.  {  77.*] 

Error  trom  District  Oourt,  Oklaboma  Oonn- 
t7;  Oeo.  W.  Clark,  Judge. 

Action  by  1.  D.  Wblteaker  against  tbe 
State  of  Oklahoma.  Judgment  for  defiend- 
ant,  and  plaintiff  brings  error.  Affirmed. 

M.  Fulton,  for  plaintiff  in  error.  Sam 
Ho<Aer,  for  defendant  In  error. 

TURNER,  C.  J.  On  December  16, 1908,  the 
county  attorney  of  Oklahoma  county  filed  in 
the  district  court  of  tliat  county  an  Informa- 
tlon  charging  Grover  O.  Whlteaker  with  as- 
sault with  intent  to  kill.  On  tbe  next  day 
but  one  he  was  arraigned,  and  pleaded  not 
guilty,  and  his  bond  fixed  at  $7,500  the  same 
to  be  approved  by  the  clerk  of  said  court 
On  December  23,  1908,  there  was  filed  in  the 
office  of  said  clerk  an  unsigned  unofficial  or- 
der of  release  Indorsed  thereon:  "This  is  to 
verify  that  I  Imve  received  this  order  of 
release  on  December  23,  190S,  and  executed 
on  December  23,  by  releasing  the  said  Grover 
C.  Whlteaker  from  custody.  [SIgnedJ  H.  D. 
Garrison,  Sheriff,  by  M.  O.  Binlon."  On  Jan- 
uary 26, 1009.  there  was  made  and  entered  In 
said  cause  the  following  order:  "This  cause 
coming  regularly  before  the  court  for  trial,  tbe 
defendant  comes  not.  whereupon  he  Is  three 
times  loudly  called  to  come  into  court  and 


save  his  recognizance,  but  comes  not,  but  Is 
in  default,  whereupon  It  Is  ordered  that  the 
bond  of  the  defendant  be,  and  the  same  is. 
hereby  forfeited.  And  it  is  ordered  that  the 
clerk  of  this  court  pay  to  the  county  treas* 
urer  of  Oklaboma  county  the  moneys  in  his 
hands  as  cash  bond  of  tbe  defendant,  to 
which  ruling  Dr.  Whlteaker  excepts,  and  It 
is  fnrOier  ordered  that  tbe  (derk  Issue  an 
alias  warrant  for  tbe  arrest  of  the  said  Grov- 
er a  Whlteaker."  On  February  16,  1909, 
Dr.  J.  D.  Whlteaker,  itlalntUE  In  error,  peti- 
tioned the  court  for  an  order  directing  tbe 
clerk  to  turn  aaid  $7,600  over  to  bim,  on  the 
bearing  of  which  It  developed  that  the  ac-. 
cased  and  petitioner  were  brothers;  that 
for  tbe  purpose  of  furnishing  him  ball  peti- 
tioner left  bis  borne  in  Kentucky  and  came 
to  Oklahoma  City,  and  deposited  with  the 
clerk  of  said  court  the  money  In  controversy, 
the  property  of  petitioner,  and  which  Is  still 
in  his  hanijs;  that  therenpon  the  accused 
was  released  from  Jail  as  shown  by  said  or- 
der entered  upon  ttie  Journal  of  the  court, 
but  was  not  placed  In  the  custody  of  petl- 
tion<nr,  and  that  petitions  has  since  been  un- 
able to  Burrouler  blm.  Upon  this  showing 
tbe  court  refused  to  grant  tbe  prayer  of  said 
petition  and  overruled  tbe  same,  and  ren- 
dered and  entered  juc^ment  accordingly.  To 
reverse  said  judgment  this  proceeding  in  er- 
ror was  commenced. 

[1]  It  Is  urged  tbat  Wilson's  Stats,  of  OUa. 
S  6774,  which-  reads,  "A  deposit  of  the  sum 
of  money  mentioned  In  the  order  admitting 
to  bail  is  equivalent  to  ball  and  upon  such 
d^Kwlt  tbe  defendant  must  be  discharged 
from  custody,"  was  not  extended  to  and  put 
In  force  tbrougfaout  tbe  state  by  section  2  of 
the  Schedule,  because  repugnant  to  section  8 
of  the  Bill  of  Rights,  which  reads,  "All  per* 
sons  shall  be  bailable  by  stiffident  sureties, 
except  for  capital  offenses  when  the  proof  of 
guilt  Is  evident,  or  tbe  presumption  thereof 
Is  great;"  and  for  that  reason  tbe  sheriff 
acted  without  anthortty  of  law  In  releasing 
the  prisoner  on  said  deposit  which  was,  in 
effect,  not  an  enlargement,  but  an  escape,  and 
hence  petitioner  is  entitled  to  recover  back 
his  money.  Assuming  said  repugnancy  to 
exist,  and  the  general  doctrine  to  be  as  urg- 
ed, in  substance,  that  an  officer  authorized  to 
receive  ball  for  the  appearance  of  a  person 
charged  with  crime  cannot  receive  money  In 
lieu  of  ball,  no  such  power  being  conferred 
by  statute,  and,  if  so  paid  In,  ntither  the 
state  nor  county  has  claim  to  It  (see  Colum- 
bus T.  Dunnlck,  41  Ohio  8t  602;  Stato  T. 
Lazarre,  12  La.  Ann.  166;  United  States  v. 
Faw,  1  Cranch  O.  C.  486,  Fed.  Cas.  No.  16,- 
078),  petltlonw  Is  far  from  a  recovery.  This 
for  the  reason  that  by  so  doing  and  securing 
the  release  of  the  prisoner  the  clerk  in  re- 
ceiving the  money  and  the  sheriff  in  setting 
him  at  liberty  were  guilty  at  least,  it  seems, 
of  "committing  on  nulawfol  act  tendlog  to 
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hinder  JoBtice,"  denounced  bj  Wilson'B  Stats, 
of  OkUu  i  2096,  as  a  felony,  and  petitioner, 
If  not  an  accessory  under  section  1948,  was 
at  least  In  pari  delicto,  and  for  tbat  reason 
not  entitled  to  Invoke  the  power  of  tlila  court 
In  aid  of  his  recovery. 

In  Smart  t.  Cason,  50  111.  106,  David  G. 
Smart  was  confined  In  the  county  Jail  under 
indictment  for  larceny.  PlalntUf  In  error 
placed  in  tbe  hands  of  William  L.  Simons  a 
sum  of  money,  and  procured  the  enlargement 
of  the  prisoner.  Defendant  in  error  was  the 
sheriff  of  the  county,  and  Simons  his  deputy. 
The  terms  npon  which  the  prisoner  was  re- 
leased were  reduced  to  writing  signed  by 
plaintiff  in  error  prior  to  such  release,  tbe 
conditions  of  which  were  similar  to  the  con- 
dition of  a  recognizance  of  bail  for  the  ap- 
pearance of  said  Smart  to  answer  to  the 
charge  at  the  next  term  of  court,  which, 
when  done,  the  money  was  to  be  returned  to 
plaintiff  in  error,  but,  falling  therein,  the 
same  was  agreed  to  be  absolutely  forfeited 
to  the  people  and  treated  as  If  collected  un- 
der a  Judgment  npon  a  forfeited  recogni- 
zance On  this  evidence  the  trial  court  found 
tbe  Issues  for  defendant  and  rendered  Judg- 
ment accordingly,  to  reverse  which  petitioner 
prosecuted  a  writ  of  error.  At  that  time  no 
statute  existed  authorizing  the  sheriff  to  re- 
ceive money  to  the  amount  of  ball  and  en- 
large the  prisoner.  Section  175  of  the  Orlm- 
Inal  Code,  however,  declared  it  to  be  the 
duty  of  the  circuit  court  In  which  an  Indict- 
ment was  found  to  fix  ball  for  bailable  of- 
fenses and  authorized,  and  required  the  of- 
ficers, after  arresting  the  accused,  to  admit 
him  to  bail  with  good  and  sufficient  security, 
describing  the  condition  of  the  recognizance. 
By  which  It  appeared  that  said  statute  did 
not  empower  the  sheriff  or  jailer  to  receive 
a  deposit  of  money  or  property  for  his  In- 
demnity in  lieu  of  ball.  On  this  state  of 
the -case  the  court  said:  "Then,  It  follows 
that  the  act  Is  unauthorized  and  illegal,  and, 
if  so,  the  sheriff  has  wrongfully  become  pos- 
sessed of  this  money,  and  plahitiff  In  error 
is  entitled  to  recover  It  back  unless  he  is  in 
pari  delicto.  That  It  is  a  flagrant  violation 
of  the  duty  of  a  sheriff  or  Jailer  to  discbarge 
a  prisoner  committed  to  his  custody  under 
proper  authority,  unl^  It  be  by  legal  re- 
quirement, there  can  be  no  question.  And, 
should  a  sheriff  receive  a  bribe  for  the  pur- 
pose, he  would  no  doubt  render  himself  liable 
to  Indictment  and  punishment  under  tbe 
Criminal  Code,  or  where  the  sheriff  willfully, 
or  from  Ignorance  of  his  duty,  tmlawfully 
discharges  a  prisoner  Indicted  for  crime. 
Section  101  of  the  Criminal  Code  declares 
that  If  any  sheriff,  coroner,  Jailer,  keeper  of 
a  prison,  constable,  or  other  officer  or  person 
whomsoever,  having  any  prisoner  in  his  legal 
custody,  before  conviction,  shall  voluntarily 
permit  or  suffer  such  prisoner  to  escape  or 
go  at  large,  every  such  officer  or  person  so 
offending  shall,  on  conviction,  be  fined  In  any 
mm  not  exceeding  |1,000,  and  Imprisoned 


in  the  county  Jail  not  exceeding  alx  months. 
It  is  apparent  that  tbe  receipt  of  this  money 
for  the  purposes  shown  by  the  evidence  was 
Illegal,  and  that  it  did  not  warrant  the  dis- 
charge of  the  prisoner ;  and.  If  that  was  not 
authorized,  It  was  In  violation  of  section 
101  of  the  Oriminal  Code,  and,  if  so,  then 
plaintiff  In  error  was  partlceps  crimlnls. 
There  is  no  rule  of  law  more  firmly  estab- 
lished than  that  a  party  who  gives  or  pays 
money  .to  Induce  another  to  commit  a  crime 
or  misdemeanor,  being  a  party  to  it,  cannot 
recover  It  back.  Although  this  money  was 
not  paid  as  a  bribe,  it  was  left  as  an  indem- 
nity to  the  sheriff  to  procure  the  release 
of  the  prisoner,  and  plaintiff  In  error  thereby 
contributed  to  tbe  breach  the  law,  and, 
from  the  evidence  In  the  case,  to  a  violation 
of  the  Criminal  Code.  It  then  follows  that 
as  plaintiff  in  error  contributed  to  the  wrong- 
ful discharge  of  the  prisoner,  and  has  thus  as- 
sisted in  obstructing  Justice,  he  tias  no  right 
to  recover  this  money  back  from  defendaut 
in  error."  Thus  it  inevitably  follows  that 
petitioner  is  not  entitled  to  recover,  and 
that,  too,  on  an  assumption  of  his  own  choos- 
ing, that  repugnancy  exists  as  contended. 
But  there  is  no  repugnancy,  for  the  reason 
that,  conceding  "all  persons  shall  be  bailable 
by  sufficient  sureties  except,"  etc.,  should  not 
be  held  to  authorize  the  acceptance  by  the 
officer  of  a  cash  deposit  in  lieu  of  bail,  it  by 
no  means  follows  that  it  was  thereby  intend- 
ed that  tills  method  of  enlarging  a  prisoner 
should  be  exclusive,  or  that  the  Legislature 
was  thereby  prohibited  from  providing  an  ad- 
ditional method,  which  it  did  in  section  5774. 

[2]  We  are  therefore  of  opinion  that  said 
section  was  extended  to  and  put  In  force 
throughout  the  state  by  virtue  of  section  2 
of  the  Schedule,  and  was  and  is  the  law  of 
the  land.  That  petitioner  la  not  entitled  to 
the  moneys  deposited  by  him  pursuant  there- 
to, but  that  the  same  must  be  conclusively 
presumed  to  t>e  the  property  of  the  prisoner 
and  deposited  as  bis  by  whomsoever  deposit- 
ed and  be  so  treated,  is  the  uniform  construc- 
tion of  similar  statutes  throughout  this  Un- 
ion. And  that,  too,  in  the  face  of  the  record 
fact  that  the  money  was  actually  deposited  by 
another  and  was  bis  own.  This  is  made  ap- 
parent from  the  face  of  section  5774,  which, 
while  it  seems  to  leave  open  to  another  to 
make  tbe  deposit,  yet.  when  construed  with 
cognate  sections,  they  in  no  event  provide  for 
a  return  of  the  money  to  one  other  than  the 
defendant,  and  fairly  require  that  the  money 
so  deposited  should,  for  the  purpose  of  the 
deposit,  in  fact  be  considered  the  money  of 
the  defendant.  Snyder's  Stats,  of  Okla.  | 
6742.  provides:  "If  the  motion  (to  set  aside 
the  Indictment)  be  granted,  tbe  court  must 
order  that  tbe  defendant.  If  in  custody,  be 
discharged  therefrom,  or.  If  admitted  to  bail, 
that  his  ball  be  exonerated,  or,  if  be  have 
deposited  money  instead  of  bail,  that  the 
money  be  refunded  to  hbn,  unless  it  direct 
that  the  case  be  resubmitted  to  the  same  or 
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another  grand  inry."  And  section  7049: 
"If  the  court  direct  the  action  to  be  dls- 
mlBsed,  the  defendant  mtist.  If  In  custody,  be 
discharged  therefrom,  or,  If  admitted  to  ball, 
hia  ball  is  »onerated,  or  money  deposited  in- 
stead of  bail  must  be  refunded  to  blm." 
State  T.  Boss.  100  Tenn.  303,  46  8.  W.  673, 
was  an  application  to  withdraw  a  fond  de- 
posited In  lien  of  ttall,  pursuant  to  Shannon's 
Code,  If  7131-7136,  Inclusive,  made  by  the 
mother  of  the  minor  prisoner  through  her 
agent  the  application  was  made  on  the 
theory  that,  defaidant  having  appeared  and 
been  sentenced  by  the  court,  the  fund  which 
had  been  deposited  by  the  mother  conld  no 
longer  be  heJd.  After  determining  that  the 
cost  of  the  case  should  be  paid  out  of  the 
fund,  pursuant  to  section  7136,  the  question 
confronting  the  court  was.  To  whom  shall 
the  balance  be  paid?  The  court  said  in  con- 
struing said  section,  which  read,  "when  mon- 
ey has  been  deposited,  If  It  remains  on  depos- 
it at  the  time  of  a  Judgment  for  the  payment 
of  a  fine  and  costs,  the  clerk  shall  under  the 
direction  of  the  court  apply  the  money  in 
satisfaction  thercytf.  paying  the  surplus,  If 
any,  to  the  defendant,"  that  New  York  had 
a  similar  statute,  and  that:  "In  construing 
the  statute,  It  was  held  tliat,  though  the  mon- 
ey deposited  In  lien  of  bail  was  so  deposited 
by  a  third  person.  It  has  to  be  treated  as  the 
money  of  the  defendant;  that  ithe  person 
advancing  the  money  did  so  in  contempla- 
tion of  the  provisions  of  the  statute;  and 
that  such  money  conld  be  applied  to  the  sat- 
isfaction of  a  fine  Imposed  against  the  de- 
fendant. People  V.  Laidlaw,  102  N.  T.  688, 
7  y.  B.  910.  Our  statute  clearly  proceeds 
on  the  same  theory,  but  the  statute  of  Ten- 
nessee goes  further  than  the  statute  of  New 
York  in  providing  that  such  deposit  shall  be 
applied  to  costs  as  well  as  fine,  and  directs 
in  express  terms  that  the  surplus,  If  any, 
shall  be  paid  to  the  defendant  The  statute 
does  not  contemplate  any  inquiry  Into  the 
source  from  which  the  money  was  received, 
nor  what  arrangement  the  defendant  may 
have  made  to  secure  the  same,  bnt  conclu- 
sively presumes  that  It  Is  the  money  of  the 
defendant  and  may  be  applied  to  bis  flue 
and  costs,  and  any  balance  will  be  paid  to 
him" — and  entered  Judgment  accordingly. 

State  V.  Owens,  112  Iowa,  403,  84  N.  W. 
S29,  was  an  application  to  have  money  re- 
turned to  petitioner  deposited  by  him  for 
defendant  in  lien  of  bail,  pursuant  to  a  stat- 
ute which  provided  that  "defebdant  may  at 
any  time  •  *  *  Instead  of  ^ving  bail, 
d^)osIt  with  the  clerk  •  •  •  the  sum  of 
money  mentioned  In  the  order"  (admitting 
him  to  ball).  Another  section  gave  no  right 
to  return  the  money  to  one  other  than  de- 
fendant There,  as  here,  the  record  discloses 
that  the  money  was  that  of  petitioner,  and  to 
have  been  received  as  such  by  the  officer  of 
the  court  accepting  the  same.  The  court 
said:  "In  allowing  the  money  to  be  retained 
and  held  1^  the  derk  In  the  manner  he  did, 


Ferry  must  be  held  to  have  assented  to  Uw 
provisions  of  the  statute,  and  of  the  order 
made  by  the  court  In  so  asseitlng  the  mon- 
ey became  the  property  of  the  defendant  Ev- 
ans, and  Bvans  became  the  debtor  of  Perry 
to  the  amount  of  the  d^>oait  Lyon  v.  Wilder 
(Super.  N.  Y.)  1  N.  T.  Snpp.  421.  The  trans- 
action was  In  effect  a  loan  by  Perry  to 
Bvans  of  the  amount  of  the  deposit"  In 
People  ex  rel.  Gilbert  v.  Laidlaw,  102  N.  Y. 
688,  7  N.  E.  910,  one  Nye,  having  been  ar- 
rested in  the  city  of  New  York  charged  with 
assault  ^as  held  to  ball  by  a  police  Justice 
in  the  sum  of  $300  for  his  appearance  at  the 
Court  of  Special  Sessions,  whereupon  the  re- 
lator, Gilbert  deposited  with  the  county 
treasurer  said  sum,  and  took  from  him  the 
following  certificate  signed  by  him:  "Where- 
as, heretofore,  and  on  the  80th  day  of  De- 
cember, 1S84,  an  order  was  made  by  Justice 
Smith,  First  district  police,  admitting  the 
alwve-named  defendant  to  ball  on  giving  an 
undertaking,  in  the  sum  of  $300  on  a  certain 
charge  of  assault  This  is  to  certify  that 
William  R.  Gilbert  for  the  d^endant  above 
named,  has  deposited  with  me  the  amount 
of  $3(X),  the  sum  mentioned  In  said  order 
as  security  for  hia  appearance  pursuant  to 
such  order,  Instead  of  the  said  undertaking 
of  bail,  pursuant  to  section  686  of  the  Code 
of  Criminal  Procedure."  Later,  Nye  appear- 
ing, he  was  convicted  and  sentoiced  to  pay  a 
fine,  which  was  ordered  paid  from  the  mon- 
eys thus  deposited  and  the  surplus  ordered 
refunded  to  the  defendant  The  Issues  in 
the  case  were  raised  by  defendant's  return 
to  a  writ  of  alternative  mandamus  address- 
ed to  the  county  treasurer  commanding  him 
to  return  said  sum  or  show  cause.  On  the 
trial  It  was  shown,  among  other  things,  that 
the  money  so  deposited  was,  In  fact  Gilbert's 
money,  and  was  not  by  blm  actually  loaned 
to  the  defendant  There  was  Judgment,  In 
effect,  that  he  was  not  entitled  to  the  writ 
and  he  was  taxed  with  the  cost  The  Judg- 
ment was  reversed  on  appeal  to  the  General 
Term,  and  defendant  appealed  to  the  Court 
of  Appeals.  There,  In  passing,  the  court 
after  quoting  section  586  of  the  Criminal 
Code  of  Procedure,  which  read:  "The  defend- 
ant at  any  time  after  an  order  admitting 
him  to  bail,  instead  of  giving  bail,  may  de- 
posit with  the  county  treasurer  of  the  count? 
In  which  he  is  held  to  answer,  the  sum  men- 
tioned in  the  order;  and  upon  delivering  to 
the  officer  In  whose  custody  he  Is  a  certifi- 
cate of  the  deposit  he  must  be  discharged 
from  custody" — and  after  setting  forth  sub- 
stantially sections  587,  588,  590^92,  and  598 
the  latter  of  which  provided  "that  wh&a 
money  has  been  deposited.  If  it  remain  on 
deposit  and  unforfelted  at  the  time  of  a 
Judgment  for  the  payment  of  a  fine,  the 
county  treasurer  must,  under  direction  of 
the  court  apply  the  money  In  satisfaction 
thereof;  and  after  satisfying  the  fine,  must 
refund  the  surplus.  If  any,  to  the  defendant" 
— construing  them  all,  said:  "All  thew  aec- 
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tioDs  treat  the  mon^  deposited  as  belonging 
to  the  defendant,  and  In  all  cases  where 
money  is  deposited  In  Hen  of  bail  It  may  be 
applied  In  paymmt  of  any  fine  Imposed,  and 
the  surplus.  If  any,  after  the  fine  has  been 
satisfied,  must  be  returned  to  the  defendant 
The  relator  when  lie  deposited  this  money 
must  be  assumed  to  have  known  the  proTl- 
slons  of  these  statutes,  and  the  deposit  must 
hare  been  made  In  compliance  with  tbem. 
There  la  no  authority  for  the  county  treas- 
urer to  take  a  deposit  in  lieu  of  bail  except 
by  virtue  of  theee  statutes,  and  the  deposit 
must  be  made  in  strict  compliance  with  the 
statutes.  The  statutes  may  have  been  fram- 
ed as  they  are  for  the  very  purpose  of  avold- 
tog  a  dispute  like  that  which  has  arisen  in 
this  case.  If  the  contention  of  the  relator 
be  upheld,  the  disputes  may  frequently  arise 
as  to  whose  money  was  deposited,  and  the 
cotmty  treasure  can  never  know  with  cer- 
tainty to  whom  the  money  Is  to  be  returned, 
and  the  court  cannot  know  In  passing  sen- 
tence, or  in  making  Its  order,  whether  the 
money  Is  properly  applicable  upon  the  fine 
imposed.  It  is  therefore  wiser  that  the  pro- 
visions of  the  statute  should  have  their  ob- 
vious meaning,  to  wit,  the  money  is  deposited 
as  the  money  of  the  defendant,  and,  If  a  fine 
Is  Inflicted  upon  him,  it  may  be  used  to  pay 
the  fine,  and  the  surplus  Is  to  be  returned  to 
him.  When  any  party  other  than  the  de- 
fendant makes  the  deposit  for  him,  It  Is  a 
deposit  In  compliance  with  the  statute,  and 
the  money  Is  thus  devoted  to  tlie  irarposes 
of  the  statute,  and  to  the  use  of  the  d^end- 
ant" — and  reversed  the  order  and  affirmed 
the  judgment  See,  also.  Doty  v.  Braska  et 
al.,  1S8  Iowa,  S96.  116  N.  W.  141;  State  v. 
Wlsnewskl,  134  Wis.  497,  114  N.  W.  1113. 

[41  It  is  next  contended  that  inasmuch  as 
the  record  discloses  that  the  court's  order  for 
the  release  of  the  prisoner  was  not  signed  by 
the  Judge  when  It  was  delivered  to  the  sher- 
iff pursuant  to  Wilson's  Stats,  of  Okla.  % 
5773,  which  reads,  "Upon  the  allowance  of 
ball  and  the  execution  of  the  requisite  re- 
cognizance, bond  or  undertaking,  to  the  terri- 
tory, the  magistrate,  Judge  or  conrt  must  if 
the  defendant  Is  In  custody,  make  and  sign 
an  order  for  his  discbarge,  upon  the  delivery 
of  which  to  the  proper  officer  the  defendant 
must  be  dlschai^ed,"  and  which,  they  say,  is 
mandatory,  that  said  order  was  void,  the  re- 
lease unlawful,  and  the  money  deposited  can- 
not be  held  forfeit  Almost  an  identical  con- 
tention arose  In  State  v.  Legoni  et  al.,  80 
Mont  472,  76  Fac.  1044,  which  was  a  suit 
against  the  sureties  on  a  ball  bond  taken  by 
a  Justice  of  the  peace  for  the  appearance  of 
defendant  on  a  day  certain  in  the  district 
court  After  issue  Joined  there  was  trial  to 
a  jury,  during  which  certain  instructions 
wero  asked,  and  their  refusal  alleged  as  er- 
ror on  appeal.  In  passing  on  one  involving 
the  point  In  question  the  conrt  said:  "De- 
fendants asked  the  court  to  instruct  the  Jury 
that  U  they  foond  that,  ftltbongb  all  the 


other  requirements  of  the  law  were  complied 
with,  still  U  the  magistrate  did  not  make' 
and  sign  an  order  for  the  release  of  James 
E.  Finch,  his  release,  if  he  was  released,  was 
unlawful,  and  the  defendants  cannot  be  held 
liable  on  the  bond.'  It  seems  that  the  mag- 
istrate did  not  make  a  written  order  releas- 
ing Fln(^.  Section  2354  of  the  Penal  Code 
provides:  Upon  the  allowance  of  ball  and 
the  execution  of  the  nndertakli^,  the  magis- 
trate must,  if  the  defendant  Is  In  custody, 
make  and  sign  an  order  for  bis  discharge, 
upon  the  delivery  of  which  to  the  proper  of- 
ficer, the  defendant  must  be  discharged.' 
This  section  contemplates  that  when  the  ball 
Is  given,  the  prisoner  shall  be  discharged. 
The  two  points  aimed  at  are  securing  the 
bond  and  releasing  the  prisoner.  The  inter- 
mediate steps  are  merely  directory.  An  oral 
order  of  release  given  by  the  magistrate  to 
the  officer  who  has  charge  of  the  prisoner  Is 
a  snfflclent  compliance  with  the  statute  so 
far  as  the  prisoner  and  his  sureties  arb  con- 
cerned, although  It  shows  a  neglect  of  the 
statutory  formalities  by  the  Justice  which  la 
far  from  commendable.  If  anything  more 
is  necessary,  the.  prisoner  and  sureties  can- 
not take  advantage  of  it  The  Supreme  Court 
of  California  held  substantially  to  this  effect 
in  construing  section  1281  of  their  Code, 
which  is  Identical  with  our  section  2354. 
San  Francisco  v.  Randall,  64  Oal.  408.  And 
see  DUley  v.  SUte,  3  Idaho  [Hash.]  285,  29 
Pac.  48.  It  reasonably  appears  that  the  Jus- 
tice gave  an  oral  order  to  the  sheriff  to  re- 
lease Finch,  and  It  further  appears  without 
any  doubt  whatever  that  Finch  was  released 
solely  because  the  undoiaklng  in  question 
was  given,  and  the  order  made."  On  this 
point  the  court  in  City  of  San  Francisco  v. 
Randall,  supra,  said:  "That  after  the  bonds 
were  given,  no  order  was  made  or  signed 
by  the  police  Judge  for  the  release  of  the 
prisoner.  Section  1281  of  the  Penal  Code 
provides  that  'upon  the  allowance  of  bail 
and  the  execution  of  the  undertaking,  the 
magistrate  must  if  the  defendant  is  in  cus- 
tody, make  and  sign  an  order  for  his  dis- 
charge,* etc.  The  object  of  this  provision  Is 
that,  when  ball  has  been  given,  the  object 
for  which  the  bail  was  given  shall  be  ac- 
complished, viz.,  the  release  of  the  prisoner 
from  custody.  There  are  two  main  points 
to  be  looked  at,  viz.,  the  giving  of  the  bond 
and  the  release  which  follows.  The  one  pre- 
cedes the  other,  and  that  otber  must  follow 
the  first  The  machinery,  the  intermediate 
steps,  are  not  ^sential  to  the  validity  of  the 
bond.  After  the  bond  has  been  given,  but 
one  step  further  is  necessary;  and  that  Is, 
that  the  prisoner  be  released.  In  this  case 
It  appears  that  the  police  judge  made  an  or- 
der, delivered  orally  from  the  bench,  that 
the  prisoner  be  released  b(mds  having  been 
given;  that  order  was  certified  in  writing 
by  the  clwk  of  the  police  court  to  the  keeper 
of  the  prison,  who  tberenpon  delivered  the 
prisoner  and  Indonud  the  dlacharge  on  the 
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■order.  Thus  the  gtvlng  of  the  bonds  pro- 
duced the  effect  for  which  they  were  given. 
The  prisoner  was  released  from  custody. 
He  became  the  prisoner  of  his  ball,  who 
conld  at  any  time  have  had  him  arrested  and 
surrendered,  and  who  bad  undertaken  and 
were  answerable  that  he  appear  before  the 
court  In  response  to  the  charges." 

t$]  It  is  next  conteuded  that,  Inasmuch  as 
the  court  failed  to  enter  upon  his  minutes 
that  defendant  neglected  to  appear  according 
to  bis  undertaking,  whereupon  the  money 
deposited  was  declared  forfeited,  as  required 
by  Wilson's  Stats,  of  Okla.  S  !>7'3,  which  they 
say  Is  mandatory,  that  there  has  been  no 
forfeiture  of  said  money.  Not  wo.  It  has 
been  expressly  otherwise  held. 

In  Morrow  t.  State,  6  Kan.  222,  Morrow 
was  charged  by  Information  with  grand  lar- 
ceny, and,  after  being  arrested,  gave  his  per- 
■onal  recognizance  In  the  sum  of  $800  to 
appear  and  answer  to  the  charge  on  the  day 
certain  in  the  district  court  of  Miami  coun- 
ty. Be  also  at  the  same  time  in  lieu  of  bail, 
deposited  ^800,  and  took  the  clerk's  receipt 
therefor,  who  entered  the  Aicto  upon  the 
Journal,  and  that  he  "approved"  the  same, 
and  made  the  certified  copy  required  by  law 
on  which  the  sberlfl  released  the  defendant. 
Tliereafter  said  recognizance  was  forfeited 
and  Judgment  rendered  against  defoidant 
and  In  favor  of  the  state  for  9800  which 
was  afterwwSa  revmed  on  error  to  the  Su- 
preme Court  of  Kansas,  where  It  was  b^d 
that  said  "recognisance*'  was  void,  and  the 
derk  bad  iu>  right  to  take  the  same.  After 
the  mandate  bad  come  down,  the  countr  At- 
torney applied  to  the  district  court  for  an 
order  on  tho  cleA  to  pay  to  the  conntr  treas- 
urer the  mooes  thus  d^iKHdted  In  lien  of 
bail,  wbldi  was  sustained,  and  It  was  so  or^ 
dered,  to  reverse  which  defendant  bronght 
error.  In  passing  upon  the  same  objection 
there  raised,  as  here,  the  court  said:  "It 
is  further  claimed  npon  the  argument  that 
there  has  been  no  order  declaring  the  money 
forfdted  by  reason  of  the  nonappearance 
of  the  plaintiff  in  error  to  answer  the  ctiarge 
pending  against  him.  This  may  be  true  as 
a  matter  of  form,  but  we  think  that  the  rec- 
ord shows  that  the  court  below  acted  in  the 
premises  substantially  as  the  law  directs. 
At  the  time  when  the  plaintiff  In  error  was 
to  appear,  he  was  solemnly  called,  but  came 
not,  as  he  was  bound  to  do  if  he  would  save 
his  money  from  forfeiture.  This  appears  of 
record;  and  thus  is  met  the  requirement 
of  the  statute  that  the  conrt  must  direct  the 
fact  of  the  defendant's  neglect  to  appear  to 
he  entered  npon  the  minutes.  And,  this  bav- 
ins )»eeD  done,  the  forfeiture  of  the  money 
deposited  in  place  of  ball  followed,  under 
thp  law,  as  a  matter  of  course  ([Gen.  St. 
lKt58.  e.  Sa]  S  1Q2),  and  It  was  not  error  in 
sucb  cases  for  the  court  to  direct  the  for- 


feited money  to  be  turned  over  to  the  coun- 
ty treasurer."  There  is  nottilng  in  the  r^ 
malnlng  assignments  of  error. 

The  Judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur. 


CHICAGO,  R.  I.  &  P.  BY.  CO.  v.  McINTIRB. 
(Supreme  Court  of  Oklahoma.   Nov.  14.  1911.) 

(89Mbn$  by  like  Court.) 

1.  CoTTBTs  Q  8*}— JosisDionoir  or  Subject- 
Mattm— Flag*  or  Aocbdal  or  Gauss  of 

Action. 

A  cause  of  action  accrued  in  the  state  of 
Kansas  under  the  statute  of  tbat  state,  which 
provides:  "Every  railroad  coimmny  organised  or 
doing  bnslQeas  in  the  state  of^  Kansas  shall  be 
liable  for  damages  done  to  any  employ^  of  said 
company  In  consequence  of  any  oegllgence  of 
its  agents,  or  by  any  mismanagemeot  of  its 
engineers  or  other  employes,  to  any  persons 
sustaining  such  damages ;  provided.  *  *  • " 
Section  1,  c.  281,  Laws  of  KaoRas  1907.  The 
law  of  this  state  concurs  In  holding  that  the 
act  complained  of  under  the  Kansas  statute 
^ves  a  right  of  action.  Section  36,  art  9, 
Constitution.  Beld,  that  the  Kansas  statute  is 
not  against  the  public  policy  or  the  laws  of  this 
state,  and,  although  sucb  right  of  action  ex- 
ists by  statute  in  the  foreign  jurisdiction,  and 
not  by  common  law,  tlie  same  nay  be  enforced 
in  the  courts  of  this  state. 

[Ed.  Note.— For  other  cases,  see  OonztSi 
Cent.  Dig.  II  18.  19;  Dec  Dig.  {  &«] 

2.  PuuDino  (M  20,  84*)— Nequqehcs  (S  1*) 
—Actions— Injueiks  to  EuflotA. 

A  petition  coDtaining  general  averments  of 
negligence,  "as  hereinbefore  complained  of, 
consoled  in  this,"  presents  only  sncn  issues  as 
are  found  in  the  specific  allegations,  toUowiag 
Chicago,  Bock  Island  &  Pacific  By.  Go.  t. 
Wheeler,  70  Kan.  765,  79  Pac.  073. 

(a)  To  constitDts  actionalrfe  ne^lgenoek 
where  the  aUeged  wrong  is  not  willful  and  in- 
tentional, three  essential  elements  sre  neces- 
sary: (1)  The  existence  of  a  duty  on  the  part 
of  the  defendant  to  protect  the  plaintiff  from 
injury;  (2)  failure  of  the  defendant  to  perform 
that  duty;  and  (S)  injury  to  the  plaintiff  result- 
ing from  such  failure. 

(b)  Where  an  employ^  is  injured,  either  by 
the  willful  or  intentional  act  of  the  employer, 
or  the  failure  to  exercise  ordinary  care  on  the 
part  of  such  employer,  sucb  employe  or  bis 
representative  may  plead  both  in  the  alterna- 
tive in  one  count. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  43,  68;  Dec  Dig.  H  20,  34? 
Negligence.  Cent  Dig.  1 1;  Dec  Dig.  {  1.*] 


3.  Mabtek  and  Servant  ({  M8*>— Ii*J°> 
TO  Sbbvant— Actio N»— In  sntucTioNS. 

Certain  inatmctiona  examined  AeW  to  be 
«rroneoos. 

[Ed.  Note.— For  other  cases,  see  Ifaster  and 
Servant,  Dec  Dig.  1 24a*] 

Error  from  District  Court,  Garfldd  Ooan- 

ty ;  M.  C.  Garber,  Judge. 

Action  by  Mrs.  Frances  B.  Mclntire  against 
the  Chicago,  Rock  Island  ft  Pacitlc  Railway 
Company.  Judgment  for  plaintiff,  and  de> 
fendant  brings  error.  Reversed  and  reinaiid> 
ed  for  new  trial. 
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C.  O.  BIake»  H.  B.  Low,  W.  I.  GlUwt, 
and  Robberts  it  Cnrran,  for  plaintiff  In 
ror.   A.  A.  Graham  and  Parkn  &  Slmona, 

for  defendant  In  error. 

WILLIAMS,  J.  Tbls  proceeding  In  error 
Is  to  review  the  Jadgment  of  ttae  lower  court 
In  an  action  wherein  the  defendant  in  error, 
as  plaintiff,  sued  the  plaintiff  in  error,  as 
defendant,  for  damages  alleged  to  have  been 
sustained  on  account  of  the  death  of  her 
husband,  Edwin  a  Mclntire,  at  Wichita. 
Kao.,  on  the  6th  day  of  September,  1907. 

The  following  guestlons  were  raised:  (1) 
The  lower  court  was  without  jurisdiction; 
(2)  a  cause  of  action  not  stated;  and  (3)  er- 
ror In  giving  certain  Instructions. 

[11  1.  Counsel  for  plaintiff  In  error  to  their 
brtef  say:  "The  statutes  of  Oklahoma  and 
Kansas,  providing  for  recoveries  of  damages 
for  injuries  resulting  from  the  wrongfot  act 
or  omission  of  anoth»,  are  the  same,  the 
Oklahoma  statute  having  been  adopted  from 
Kansas;  and,  if  this  action  was  for  dam- 
ages resulting  from  a  common-law  tort,  there 
can  be  no  question  but  that  this  court  might 
properly,  In  a  spirit  of  comity,  entertain  Ju- 
risdiction. But  the  plaintiff  is  not  seeking 
to  Mforee  such  a  right.  The  recovery  Is 
predicated  upon  another  Kansas  statnte,  also 
in  derogation  of  the  common  law,  which  was 
in  force  in  Oklahoma  at  the  time  the  alleged 
rights  were  created  In  Kansas." 

In  HtfTlck  T.  Minneapolis  &  St  Louis  Ry. 
Co.,  SI  Minn.  U,  16  N.  W.  418,  47  Am.  Rep. 
771,  it  is  said:  "The  general  rule  Is  that  ac- 
tions for  personal  torts  are  transitory  In 
their  nature,  and  may  be  brought  wherever 
the  wrongdoer  may  be  found,  and  jorladtc* 
tlon  of  his  peraOD  can  be  obtained.  As  to 
torts  which  give  a  right  of  action  at  common 
law,  this  role  has  never  been  questioned,  and 
we  do  not  see  why  the  transitory  dbaracter 
of  the  action,  or  the  Jurisdiction  of  the 
courts  of  another  state  to  ^twtaln  it,  can  In 
any  manner  be  affected  by  the  question 
whether  Uie  right  ct  action  is  atatatory  or 
common  law.  In  actions  es  contractu,  there 
Is  no  such  fflstlnctlon,  and  there  la  no  good 
reason  -whj  any  dlflereat  rule  should  be  ap- 
plied in  actions  ex  delicto.  Whenever,  by 
either  common  law  or  statote,  a  right  of  ac- 
tion has  become  fixed  and  a  legal  liability  in- 
curred, that  liability,  if  the  action  be  transi- 
tory, may  be  enforced,  and  the  xlght  of  ac- 
tion pursued,  In  the  courts  of  any  state 
which  can  obtain  Jurisdiction  of  Uie  defrad- 
ant,  provided  It  la  not  against  the  public 
policy  of  the  laws  of  the  state  where  it 
la  sought  to  be  enforced.  Of  course  stat- 
utes that  are  criminal  or  penal  In  their  na- 
ture win  only  be  enforced  In  the  state  which 
enacted  them*,  but  the  statute  under  which 
this  action  Is  brought  la  neither,  being  purely 
one  for  the  reparation  of  a  dvU  Injury.  The 
statnte  of  another  state  has,  of  course,  no 
extraterritorial  force,  but  righta  acquired 
under  !t  will  always,  in  comity,  be  enforced, 
ll»P.-e4 
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if  not  against  the- public  policy  of  the  laws  of 
the  formcir.  Ir  nneb  cases  the  law  of  the 
place  where  the  right  was  acquired,  or  the 
liability  was  incurred,  will  govern  as  to  the 
risht  of  action;  while  all  that  pniaJna  mere- 
ly to  the  remedy  will  be  controlled  by  the 
law  of  the  state  where  the  action  Is  brought. 
And  we  think  the  prindple  is  the  same, 
whether  the  tU^t  of  action  be  ex  contractu 
or  ex  delicto."  See,  also,  Dennlck  v.  Rail- 
road Co.,  103  U.  8.  11.  26  L.  Bd.  4S9;  Leon- 
ard V.  Steam  Nav.  Co.,  84  N.  T.  48,  88  Am. 
Rep.  491;  Chicago,  etc.,  R.  Co.  v.  Doyle,  60 
Mlsa.  977,  8  Am.  ft  Eng.  Ry.  Cas.  171;  Nash- 
ville ft  0.  R.  Co.  T.  Sprayberry,  8  Baxt 
(Tenn.)  841,  85  Am.  Rep.  70S;  Selma,  etc., 
R.  Co.  V.  Lacy.  43  Oa.  461;  Id..  49  Ga.  106. 

In  Knight  v.  Weet  Jersey  Railroad  Co., 
108  Pa.  260.  66  Am.  Rep.  200,  it  is  said:  "At 
common  law  purely  personal  wrongs,  as  re- 
spects civil  remedy,  died  with  the  person  who 
received  them;  but,  whether  Just  or  unjust, 
that  rule  has  been  abrogated  to  a  great  ex- 
tent by  the  statutes,  both  In  this  country  and 
In  England.  In  the  earlier  period  of  such 
l^islation,  there  was  a  tendency  to  adopt 
the  principle  that,  *where  a  new  right  of  ac- 
tion is  given  by  the  statute  for  that  for 
which  no  action  would  lie  at  common  law, 
such  action  can  only  be  brought  in  the  state 
or  county  whose  statute  gives  the  right,  and 
for  the  wrongs  then  suffered.*  •  •  •  The 
general  rule  Is,  as  to  personal  torts  which 
give  a  right  of  action  at  common  law.  that 
the  action  may  be  brought  wherever  the 
wrongdoer  may  be  found,  and  jurisdiction  of 
his  person  may  be  obtained.  In  actions  ex 
contractu,  their  transitory  character,  and  the^ 
jurisdiction  of  the  courts  to  entertain  them, 
are  the  same,  whether  the  right  be  given  by 
statute  or  the  common  law.  Like  rule  has 
recently  been  applied  in  Minnesota,  In  an 
action  ex  delicto;  the  court  remarking  that 
where,  either  by  common  law  or  statute,  a 
right  of  abtlon  has  become  fixed  and  l^al 
liability  Incurred,  If  transitory,  it  may  be 
enforced  in  the  courts  of  any  state  which  can 
obtain  Jurisdiction  of  the  defendant,  provid- 
ed It  is  not  against  the  public  policy  of  the 
laws  of  the  state  where  it  is  sought  to  be  en- 
forced. The  statnte  of  another  state  has  no 
extraterritorial  force,  but  rights  under  it 
will  always,  in  comity,  be  enforced.  If  not 
against  the  policy  of  the  laws  of  the  forum. 
In  such  cases  the  law  of  the  place  where 
the  right  was  required,  or  the  liability  was 
Incurred,  will  govern  as  to  the  right  of  ac- 
tion; while  all  that  pertains  merely  to  the 
remedy  will  be  controlled  by  the  law  of  the 
state  where  the  action  is  brought." 

Herrick  v.  Railway  Co.,  supra,  has  been 
approved  by  the  Supreme  Court  of  the  Unit- 
ed States.  Railroad  Co.  v.  Babcodc,  IM  U. 
S.  190,  14  Sup.  Ct.  978,  38  L.  Ed.  958.  Ju- 
risdiction of  this  cause  seems  to  have  been 
properly  entertained  by  the  courta  of  this 
atata 
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[2]  2.  The  petition  alleges: 

"(a)  On  or  about  said  0th  day  of  Septem- 
ber, 1907,  said  Edwin  C  Mclntlre,  deceased, 
while  In  the  employ  and  pay  of  said  defend* 
unt,  as  car  Inspector  and  repairer,  in  the 
city  of  Wichita,  aforesaid,  and  while  in  the 
proper  performance  and  discharge  of  his  du- 
ties as  snch  car  inspector  and  repairer,  and 
without  fault  on  his  part,  received,  through 
the  carelessness  and  negligence  of  said  de- 
fendant, Its  officers,  agents,  servants,  and 
employes,  other  than  said  Edwin  C.  Mcln- 
tlre, deceased,  certain  bodily  Injuries  which, 
on  the  same  day,  resulted  In  his  death.  That 
said  carelessness  and  negligence  on  the  part 
of  said  defendant,  causing  Injury  to  and  the 
de^th  of  said  deceased,  as  hereinbefore  com- 
plained of,  consisted  in  this,  to  wit: 

"(b)  In  the  careless  and  negligent  switch- 
ing, handling,  and  moving,  by  a  switch  crew 
of  said  defendant.  In  charge  of  a  foreman 
thereof,  in  the  yards  of  the  defendant  In 
said  city  of  Wichita,  of  a  car  upon  and  along 
a  track  in  such  a  manner  as  to  strike  agalnat 
other  cars  then  and  there  standing  upon  such 
track,  and  upon  and  between  which  the  said 
Edwin  0.  Mclntlre,  deceased,  was  at  the 
time  rightfully  and  properly  working  In  the 
capacity  of  hte  employment  and  the  line  of 
his  duty  as  car  inspector  and  repairer,  as 
aforesaid,  without  notice  or  warning  to  said 
deceased,  and  at  a  time  and  place  and  un- 
der circumstances  when  and  where  the  said 
deceased  did  not  know,  and  had  no  reason 
to  anticipate,  that  said  car  would  be  switch- 
ed, handled,  or  moved,  but,  on  the  other 
hand,  had  good  and  valid  reasons  to  know 
and  believe  that  said  car  would  not,  at  that 
time,  be  switched,  liandled,  or  moved,  and 
when  and  where  and  under  the  circumstances 
said  switch  crew  and  the  foreman  in  charge 
thereof  knew,  or,  in  the  exercise  of  ordinary 
care,  should  have  known,  that  said  deceased 
was  at  the  time  working." 

Whilst  the  common-law  forms  or  Actions 
in  pleadings  have  been  abolished  by  statute 
(section  6606,  Comp.  Laws  of  Oklahoma  1909; 
section  3994,  Stat.  Okla.  Ter.  1893),  yet  any 
particular  right  of  action  as  it  existed  at 
common  law  remains  the  same,  unless  abridg- 
ed or  denied  by  statute,  such  actions  to  be 
pleaded  under  one  form  of  action,  denom- 
inated a  "civil  action."  Section  0620,  Comp. 
Laws  of  Oklahoma  1909  (section  3963,  Stat- 
utes of  Okla.  Ter.  1893);  Casey  et  al.  v.  Ma- 
son, 8  Okl.  668,  69  Pac.  202;  Choctaw,  Okla- 
homa &  Gulf  Railroad  Co.  v.  Zwirtz,  13  Okl. 
421,  73  Pac.  941. 

Under  the  statute  (section  6627,  Comp. 
Laws  of  Okla.  1909;  section  3960,  Statutes 
of  Okla.  Ter.  1893),  the  facts  constituting  a 
cause  of  action  are  required  to  be  pleaded  in 
ordinary  and  concise  language,  and  without 
repetition.  The  same  facta,  however,  must 
be  pleaded  as  would  constitute  the  same 
cause  of  action  at  common  law,  and  every 
fact  necessary  to  be  proven  to  entitle  the 
plalntlfl  to  nooTW  must  M  averred  In  the 


petition  in  ordinary  and  concise  language. 
Casey  et  al.  v.  Mason,  supra;  Choctaw,  Okla- 
homa &  Oulf  R.  Co.,  supra. 

The  petition  does  not  allege  a  duty  owing 
to  plaintiff's  Intestate  by  the  defendant,  or 
any  duty  of  the  defendant  or  Its  agents  to 
look  out  for  or  warn  the  plalntUTs  Intestate. 
To  constitute  actionable  negligence,  nnless 
the  Injury  was  willful  and  intentional,  three 
essential  elements  are  necessary:  (1)  The  ex- 
istence of  a  duty  on  the  part  of  IJie  defend- 
ant to  protect  the  plaintiff  from  injury ;  (2) 
failure  of  the  defendant  to  perform  that 
duty ;  and  &)  Injury  to  the  plaintiff  result- 
ing from  such  failure.  Muncle  Pulp  Co.  t. 
Davis,  162  Ind.  508,  70  N.  B.  877;  B.,  O.  & 
S.  W.  By.  V.  Cox,  66  Ohio,  276,  64  N.  E. 
120;  Atlanta,  etc.,  By.  v.  Weet,  121  Ga.  641, 
49  S.  E.  711,  67  L.  B.  A.  701.  104  Am.  St. 
Bep.  179:  Wlckenberg  v.  Railway  Co.,  &4 
Minn.  276,  102  N.  W.  713;  Holland  House 
Co.  V.  Baird,  169  N.  Y.  136,  62  N.  E.  149; 
Bludeon  v.  Mo.  Pac  By.  (Mo.)  24  S.  W. 
07 ;  Farls  v.  Hoberg,  134  Ind.  269,  33  N.  B. 
1028,  39  Am.  St.  Bep.  261;  29  Cyc.  420. 

In  Chicago,  etc,  Bj.  Co.  t.  Wheeler,  70 
Kan.  765,  79  Pac.  673.  U  la  said:  "Where  a 
petition  contains  geooal  aT^meatte  of  ne|^ 
gence,  'as  hereinbefore  more  specificaUy  nwf 
tloned  uid  deecrUMd,*  only  snch  Issues  are 
Oumbj  pleaded  as  are  found  In  the  qpedfle 
auctions." 

The  plaintUC  bMng  declared  tbat  tbe 
cai^essness  and  negligence^  "as  berebibefore 
complained  of  consisted.  In  this,"  setting  out 
the  spedflc  allegations,  only  such  lasnes  are 
thoeby  pleaded  as  are  found  In  socb  spedflc 
aUegatlons.  The  plaintiff  thereby  stands  or 
falls  under  the  allegations  as  laid  In  para- 
graph "b,"  supra. 

In  1  White's  Personal  Injuries  on  Ball- 
roads  to  Employes,  |  328,  p.  434.  it  Is  said: 
"A  maAed.  distinction  Is  recognised  by  the 
beet-conaidered  cases  between  tbe  obligations 
of  the  railroad  company  toward  tliird  par^ 
ties  and  that  existing  toward  Its  own  em- 
ployes, with  referaice  to  the  necesstty  of  sIt- 
Ing  warning  or  notice  of  the  movemoit  of 
its  trains  In  its  own  yards,  or  at  places 
where  the  business  of  railroading  requires 
the  constant  or  frequent  movement  of  trains 
or  engines.  Where  the  public  are  expected 
to  be  using  tbe  track  or  right  of  way,  due 
care  requires  notice  of  the  movement  of 
trains  for  strangers  may  be  present  who  do 
not  know  of  the  perils  of  the  situation;  with 
the  company's  employes,  however,  there  Is 
held  to  be  no  duty  to  give  warning  of  the 
movement  of  trains,  as  this  Is  the  rery 
object  of  tbe  employment  In  which  tbe  em- 
ploye  is  engaged,  and  a  risk  is  incident  to 
the  service,  which  he  is  held  to  assume,  un- 
der his  contract  of  employment  Employes 
about  railroad  yards  are  not  like  strangers 
or  third  parties;  they  understand  the  sit- 
uation; tbey  know  tbe  manner  of  doing  the 
business,  and  that  cars  freqooitly  pass,  wtth- 
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out  notice  of  their  approach ;  and  the  dan- 
ger of  being  struck  by  a  backing  engine  or 
car  Is  a  risk  Incident  to  the  business,  as 
carefully  conducted,  and  a  pull  of  the  em' 

ployment." 

'  In  2  Bailey  on  Personal  Injuries  (1897)  | 
2727,  p.  918.  It  Is  said:  "Employfe  of  a  raU- 
road  company  are  presumed  to  contract  with 
reference  to  the  hazards  Incident  to  the  serv- 
ice. It  la  not  the  duty  of  such  a  company 
to  place  an  employe  on  the  lookout  to  warn 
others  of  approacliing  danger.  It  Is  their 
duty,  without  warning,  to  observe  due  care, 
and  this  is  a  part  of  Uieir  nndertaking,  and 
any  omission  Is  at  their  peril.  Hence  it 
was  held  not  negligence  per  se  to  back  a 
train  without  provldlns  a  watchman  on 
the  rear  car  to  warn  a  swltchmaa  of  dan- 
ger." 

In  3  Elliott  on  Railroads  (2d  Ed.)  |  1288, 
p.  620.  it  is  said:  "The  genial  rule  la  that, 
where  the  danger  la  an  extraordinary  one— 
that  Is,  a  danger  not  ordinarily  Incident  to 
the  service — and  the  onployer  htis  knowl- 
edge of  the  danger,  be  Is  guilty  of  negligence 
If  he  foils  to  warn  the  employ^  Where, 
however,  the  danger  to  obvUnu  to  a  person 
of  ordinary  bitelUgaice,  and  one  that  can 
be  knoim  and  appreciated  by  a  person  who 
exerdsM  ordinary  pmdoice  and  care,  or 
where  it  la  not  an  eztracwdlnary  perils  but 
la  one  inddent  to  the  service,  thrae  la  no 
duty  to  ve  warning,  unless  the  person  em- 
ployed has  not  reached  the  sense  of  discre- 
tion. Where  the  danger  la  open  to  the  ob- 
servation of  a  person  of  ordinary  Intelli- 
gence, the  general  rale  la  that  the  employer 
is  not  guilty  of  n^llgenee  in  failing  to  give 
the  «nploy£  warning  of  auch  danger,  since 
the  risk  la  assumed  by  the  employe." 

In  Crowe  v.  N.  T,  G.  &  H.  R.  R.  R.  Co.,  70 
Hun,  37,  23  N.  T.  Supp.  1100,  it  is  said: 
"Great  care  and  precaution  are  reaulred  on 
the  part  of  railroad  companies,  when  they 
are  moving  cars  In  places  where  the  gen- 
eral public  have  a  right  to  pass,  to  In  some 
manner  announce  their  approach ;  but  a  dif- 
ferent rule  obtains  In  the  comi>anlea'  yards, 
where  cars  are  being  distributed  and  trains 
made  up.  The  employes  about  such  yard 
understand  the  situation;  they  know  the 
manner  of  doing  the  business  therein;  that 
cars  frequently  pass  along  without  notice  of 
their  approach;  and  they  assume  the  risks 
Incident  to  the  business  as  thus  conducted." 

In  Unfried  v.  Baltimore  ft  O.  R.  R.  Co., 
34  W.  Va.  280.  12  S.  E.  912,  it  is  said: 
'**  *  *  And  we  find  in  Patterson  on 
Railway  Aocid^t  Law  (page  343,  1  318)  the 
author  says:  There  la  no  Implied  obligation 
on  the  part  of  the  master  to  Indemnify  the 
servant  against  the  ordinary  risks  of  the 
service.  *  •  •  And  upon  this  prin- 
ciple train  hands  take  the  risk  of  injury 
from  the  negligent  movement  of  other  trains, 
*  *  *  from  being  strodfc  by  engines  or 
cars  moving  In  a  railway  yard,  without  no- 


tice or  unattended.'  •  *  •  Also  sec- 
tion 817.  •  •  •  Car  repairers,  while 
working  beneath  cars  In  a  railway  yard,  take 
the  risk  of  injury  from  the  car  being  struck 
by  another  car,  when  they  habitually  do 
such  work  without  askli^  the  car  to  be  pro- 
tected by  a  flag." 

In  Plunkett  v.  Central  of  Georgia  Railway 
Company,  105  6a.  203,  80  8.  E.  728,  It  is 
said:  •  •  The  petition  alleged  that 
the  opening  between  the  cars-  had  been 
left  for  the  use  of  the  employes  of  the  de- 
fendant in  going  backward  and  forward  with- 
in the  railroad  yard,  and  that,  such  being  the 
case,  the  railroad  company  was  under  an 
obligation  to  notify  its  employes  when  such 
opening  was  about  to  be  closed  np ;  and  hav- 
ing closed  it  up  without  notice  to  the  plain- 
ttCTs  son,  who  was  lawfully  engaged  in  his 
work  in  the  def«Klant*s  yard,  and  on  account 
of  the  failure  to  so  notify  him,  he  being 
crushed  between  the  cars,  the  company  would 
be  liable.  Diis  waa  the  only  ground  of  neg- 
ligence the  court  thought  sufficient  to  sus- 
tain the  petition  filed  1^  the  plalntUT.  Upm 
the  trial  of  the  case,  it  aiqieared  that  the 
opming  had  not  been  left  for  the  use  of  the 
employes  of  the  defendant,  but  was  vaxb  an 
opening  as  was  ordinarily  left,  from  time  to 
time.  In  railroad  yards,  csuaed  by  tiie  dilft- 
Ing,  tnm  place  to  places  of  the  cars  irtiich 
were  usually  theredn.  Such  being  the  cas^ 
the  defendant  was  nndw  no  duty  to  notify 
Its  employes  when  this  tfpmiag  would  be 
closed  up;  and  thttrefore  an  emplt^e  who  at- 
tempted to  use  such  an  opuilus*  In  going 
from  place  to  place  In  the  yard,  took  the 
risks  Inddent  thereto,  and  If  Injured  would 
have  no  right  of  actkm  against  the  com- 
pany." 

In  Aerkfetz  v.  Humphries,  146  U.  8.  418, 
12  Sup.  Ct  S8B,  S6  L.  Ed.  768,  Mr.  JusUce 
Brewer,  in  speaking  for  the  court,  said:  "At 
the  time  of  the  accident,  plaintiff  waa  work- 
ing near  the  west  end  of  the  yard,  when  a 
switch  engine  pushing  two  cars  moved  slow- 
ly along  the  track  upon  which  he  was  at 
work;  the  speed  of  the  engine  being  about 
that  of  a  man  walking.  Plaintlft  stood  with 
his  back  to  the  approatdilng  cars,  and  so  re- 
mained at  work,  without  looking  backward  or 
watching  for  the  moving  engine  until  he  waa 
struck  and  run  over  by  the  first  car.  Upon 
these  facts  we  observe  that  the  plaintiff  was 
an  employe;  and  therefore  the.  measure  of 
duty  to  him  was  not  such  as  to  a  passenger 
or  a  stranger.  As  an  employe  of  long  experi- 
ence in  that  yard,  he  was  familiar  with 
the  moving  of  cars  forward  and  backward 
by  the  switch  engine.'  The  cars  were  moved 
at  a  slow  rate  of  speed,  not  greater  than 
that  which  was  customary,  and  that  which 
was  necessary  to  make  up  the  trains.  For 
a  quarter  of  a  mile  east  of  him,  there  was 
no  obstruction,  and  by  ordinary  attention 
he  could  have  observed  the  approaching 
cars.  He  knew  that  the  swlt<di  engine  waa 
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Just  moTfng  cars  ahd  niaklng  up  trains ;  and 
that  at  any  minute  cars  were  Ukely  ta  be 
moved  along  the  track  upon  which  he  was 
working.  With  that  knowledge,  he  places 
himself  with  bis  face  away  from  the  direc- 
tion from  which  cars  were  to  be  expected, 
and  continues  his  work,  without  ever  turning 
to  look.  Abundance  of  time  elapsed  between 
the  moment  the  cars  entered  upon  the  track 
upon  which  he  was  working  and  the  moment 
they  struck  blm.  There  could  have  been 
no  thought  or  expectation  on  the  part  of  the 
engineer,  or  of  any  other  employe,  that  he, 
thus  at  work  in  a  place  of  danger,  would 
pay  no  attention  to  his  own  safety.  Under 
such  'circumstances,  what  negligence  can  he 
attributed  to  the  parties  in  control  of  the 
train  or  the  management  of  the  yard?  They 
could  not  bare  moved  the  cars  at  any  slower 
rate  of  speed.  They  were  not  bound  to  as- 
sume that  any  employ€,  familiar  nith  the 
manner  of  doing  business,  would  be  wholly 
Indifferent  to  the  going  and  coming  of  the 
cars.  There  were  no  strangers  whose  pres- 
ence was  to  be  guarded  against  The  ring- 
ing of  bells  and  the  sounding  of  whistles  on 
trains  going  and  coming,  and  switch  engines 
moving  forwards  and  backwards,  would  bare 
simply  tended  to  confusion.  The  person  in 
direct  charge  had  a  right  to  act  on  the  be- 
lief that  the  various  employes  in  the  yard, 
familiar  with  the  continuous  recnrrlng  move- 
ment of  the  cars,  would  take  reasonable  pre> 
caution  against  their  approach.  The  engine 
was  moving  slowly,  so  slowly  that  any  ordi- 
nary attention  on  the  part  of  the  plaintiff 
to  that  which  he  knew  was  a  part  of  the 
constant  business  of  tbe  yard  would  have 
made  him  aware  of  tbe  approach  of  tbe 
cars,  and  enabled  him  to  step  to  one  side 
as  tbey  moved  along  tbe  track.  It  cannot  be 
that  under  these  drcnmatances  tbe  defend- 
ants were  compelled  to  send  some  man  In 
fnmt  of  tbe  cars  for  tbe  mere  sake  of  giv- 
ing notice  to  employes,  who  tiad  all  flie  time 
knowledge  of  what  was  to  be  expected.  We 
see  in  tbe  facts  as  disclosed  no  negligence 
on  tbe  part  of  tbe  defendanta,  and  fit  by 
any  means,  negligence  could  be  Imputed  to 
Uiem,  surely  the  plaintiff  by  his  n^llgent 
inattention  contributed  directly  to  tbe  in* 
jury."  Bee,  also,  Mo.  Pac.  By.  Co.  v.  Haley, 
supra;  Walker  et  eL  v.  Scott,  67  Ean.  814, 64 
Pac.  616;  Keefe  t.  Chicago  &  N.  W.  Ry. 
Co.,  92  Iowa.  182,  60  N.  W.  603.  64  Am.  St. 
Rep.  642;  Wabash  By.  Co.  r.  Sklles,  64 
Obto  St  468,  60  N.  E.  678. 

Under  the  unbroken  line  of  authorltr  as 
tbe  law  obtained  In  Kansas  at  tbe  time  of 
this  acddrat,  this  petition  falls  to  state  a 
cause  of  action,  unless  It  charges  tbe  swltcb 
crew  or  its  foreman  with  a  willful  or  Inten- 
tional injury.  The  petition  charges  that 
the  switch  engine  was  "switched,  handled, 
or  moved"  by  the  switch  crew  "when,  where, 
and  under  the  circumstances  said  switch 
■  crew  and  the  foreman  In  charge  thereof 


knew,  or.  In  the  exercise  of  ordinary  care, 
should  have  known,  that  said  deceased  was 

at  the  time  working." 

Section  6655,  Comp,  Laws  of  Oklahoma 
1900  (section  3903,  Statutes  Oklahoma  Ter- 
ritory 18Q3)  provides:  "In  tbe  construction 
of  any  pleading,  for  the  purpose  of  deter- 
mining Its  effect.  Its  all^atlons  shall  be  lib- 
erally construed  with  a  view  to  substantial 
Justice  between  the  parties." 

The  plaintiff  here  pleads  in  the  alternative^ 
alleging  that  tbe  crew  and  the  foreman  in 
charge  thereof  when  said  switch  engine  caus- 
ed the  cars  to  be  jammed  together  knew 
that  said  deceased  was  at  said  time  work- 
ing between  said  cars,  or,  in  the  exercise  of 
ordinary  care,  should  have  known  that  said 
deceased  was  at  said  time  working  between 
said  cars.  Sucb  allegation  Is  good  against 
a  general  demurrer;  no  motion  being  made 
to  separate  same.  Kuchler  et  al.  v.  Weaver, 
23  Okl.  420,  100  Pac.  916;  Brockett  v.  Fair 
Haven,  etc.,  R.  R.,  73  Conn.  428,  47  Atl.  763; 
Tumey  v.  South.  Paa  Co.,  44  Or.  280,  73 
Pac.  144,  76  Pac.  1080;  Prehm  v.  Porter,  165 
Mo.  115,  65  S.  W.  264;  Owensboro  City  R. 
R.  T.  Hill,  56  3.  W.  21,  21  Ky.  Law  Rep. 
1638 ;  1  Bates.  Pleading  and  Practice  (1008) 
p.  492. 

The  latter  alternative,  however,  does  not 
charge  a  willful  or  Intentional  Injury;  the 
allegation  being  substantially  that,  by  tbe 
exercise  of  ordinary  care,  the  crew  and  tbe 
foreman  in  charge  thereof  should  have  known 
that  deceased  was  between  said  cars  work- 
ing. Nor,  under  the  foregoing  antborltlcB, 
was  any  duty  imposed  upon  safd  crew  or  Its 
foreman  to  exercise  care  to  look  for  or  warn 
the  intestate.  But  tbe  other  alternative 
charges  that  tbe  crew  and  its  foreman  knew 
of  the  Intestate's  position.  Therefore  this 
alternative,  Iqt  a  liberal  conatrudion,  wltb 
a  view  to  substantial  justice  between  the 
parties,  charges  a  willful  or  Intmtlonal  in- 
jury. In  that  view  the  peUtion  states  a 
cause  of  action;  otbwwlse  it  does  not 

In  Labatt  <m  Master  and  Servant  (1901) 
at  page  4,  |  %  it  Is  said:  "A  proposiUrai 
which  has  so  fTeQuenUy  been  ^undated  by 
the  courts  as  to  have  become  axiomatic  is 
that,  prima  Cade,  a  servant  does  not  as- 
sume any  risks  which  may  be  obviated  by 
tbe  exercise  of  reasonable  care  on  the  mas- 
ter's part  In  other  words,  the  abnormal, 
unnsnsl,  or  eztracndtnary  risks  which  the 
servant  does  not  assume  as  being  Inddental 
to  the  work  undertaken  by  him  are  those 
which  would  not  have  existed  if  the  master 
had  fulfilled  bis  contractual  duties." 

In  Bailey  on  Master's  Liability  for  In- 
juries to  Servant  (1804),  at  page  170,  it  Is 
said:  "Where  a  fireman  was  employed  in 
the  operation  of  an  engine  which  was  reg- 
ularly run  backward,  it  was  hdd  that,  as 
be  was  employed  to  perform  a  particular 
thing,  as  to  the  dangers  of  which  he  must 
be  presumed  to  have  had  full  knowledge^  he 
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ooQld  not  complain  that  the  act  was  dan- 
gerous ;  the  rule  being  that  the  servant  as- 
sumes the  hiizards  of  dangerous  methods, 
a»  well  as  the  use  of  defective  tools  or  ma- 
chinery, when,  after  employment,  he  learns 
of  the  defects,  hut  voluntarily  continues  In 
the  employment  without  objection  (citing 
Knbns  v.  Railway  Company,  70  Iowa,  561, 
81  N.  W.  868;  Missouri  Furnace  Co.  v. 
Abend,  107  111.  44  [47  Am.  Rep.  425]). 
•  •  •  So,  when  a  foreman  or  yardmaster, 
who  has  charge  of  switching  cars  and  mak- 
ing up  of  trains  In  a  yard,  Is  familiar  with 
the  tracks,  and  knows  a  certain  frog  Is  not 
blocked  or  filled,  and  Is  unsafe  or  danger- 
ous; the  general  rule  being  that  an  employ^ 
who  contracts  for  the  performance  of  h&z- 
ardous  duties  assumes  such  risks  aa  are  In- 
cident to  their  discharge  from  causes  open 
and  obvious,  the  dangeroiui  character  of 
which  causes  he  bad  an  opportunity  to  as- 
certain." Wilson  T.  Railway  Company,  37 
Minn.  326,  33  N.  W.  908,  6  Am.  St  Rep. 
8B1;  Norfolk  &  W.  Ry.  Co.  v.  CottreU,  83 
Va.  512,  3  S.  E.  123;  Mayes  v.  Railway  Co., 
63  Iowa,  662,  14  N.  W.  340,  19  N.  W.  680; 
McGlynn  v.  Brodle.  31  Cal.  378. 

In  Labatt  on  Master  and  Servant  (1904) 
p.  26,  I  16,  It  is  also  said:  "The  degree  of 
care,  therefore,  which  the  master  is  bound  to 
exercise  is  measured  by  the  dangers  to  be 
apprehended  or  avoided,  or,  as  another  case 
puts  It,  'must  be  proportionate  to  the  dan- 
gerous nature  of  the  means,  Instruments, 
and  machinery  used;'  or,  in  the  words  of 
the  Supreme  Court  of  the  United  States,  the 
'master  is  bound  to  observe  all  the  care 
which  prudence  and  the  exigencies  of  the 
situation  require  In  providing  the  servant 
with  machinery  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter.' " 
Hough  V.  Texas  A  P.  R.  Co.,  100  U.  S.  213, 
25  L.  Ed.  612;  Texas  &  P.  R.  Co.  v.  Barrett, 
14  C.  C.  A.  373,  67  Fed.  214,  30  U.  S.  App. 
106;  Sans  Bols  Coal  Co.  v.  Jaueway.  22 
Okl.  425,  90  Pac.  153.  "The  cases  lu  which 
this  principle  suggests  Itself  as  the  appro- 
priate criterion  of  the  master's  fulhUment 
or  nonfulfillment  of  his  legal  obligations  may 
be  said  to  fall  Into  three  categories:  (1) 
Those  in  which  the  business  carried  on  by 
him  Is,  as  regards  Its  ordinary  incidents, 
unusually  dangerous,  such  as  that  of  a  rail- 
way company,  or  of  mine  owners,  or  of  per- 
sons operating  an  elevator,  or  engaged  In 
the  preparation,  storage,  or  handling  of  ex- 
plosive and  Infiammable  substances,  or  us- 
ing steam  boilers,  or  Dslng  electrical  ap- 
pliances.  •   •   * » 

The  plaintiff  does  not  predicate  her  cause 
of  action  upon  the  failure  of  the  master  to 
discharge  any  of  the  duties  of  the  master  In 
the  way  of  providing  a  safe  place  to  work, 
or  to  provide  reasonable  rules  and  regula- 
tions for  protecting  him  tu  the  place  of  dan- 
ger whilst  at  work.  Such  being  the  case, 
the  question  of  the  applicability  of  section  1, 


art.  23,  of  the  Constitution,  does  not  arise. 
Independent  Cotton  011  Co.  v.  Beacham,  120 
Pac.  969,  decided  by  this  court  on  September 
11,  1911, 

[3]  The  court  Instructed  the  jury  as  fol- 
lows: (c)  "You  are  instructed  that,  even 
though  you  should  find  from  the  evidence 
that  the  deceased,  Edwin  C.  Mclutlre,  should, 
before  placing  himself  between  the  cars 
where  he  received  the  injuries,  if  any,  com- 
plained of,  have  placed  a  blue  signal,  or  oth- 
er signal  or  warning  of  any  kind,  at  the  end 
of  each  car  or  train  where  he  was  work- 
ing, and  failed  to  do  so,  yet.  If  you  further 
find  from  the  evidence  that  a  certain  car  or 
cars  were,  by  the  switch  crew  of  the  de- 
fendant then  and  there  working,  switched  or 
allowed  to  run  against  such  cars  upon  which 
the  deceased  was  then  working,  without 
knowing  whether  or  not  such  standing  cars 
had  a  blue  signal,  or  other  signal  or  warn- 
ing of  any  kind,  at  the  end  thereof,  as  a 
warning  that  such  standing  cars  should  not 
be  moved,  then  such  failure,  if  any,  of  the 
deceased  to  so  place  such  aignal  becomes  im- 
material as  not  affecting  the  result  in  tills 
case."  This  Instruction  was  erroneous,  for, 
under  the  excerpts  heretofore  quoted,  which 
correctly  state  the  rule  then  obtaining  In  Kan- 
sas, the  switch  crew  and  Its  'foreman  owed 
the  plalntlfTs  Intestate  no  duty,  except  not 
to  willfully  or  Intentionally  Injure  him.  The 
law  did  not  lmp<»e  upon  tbem  the  doty  to 
look  out  for  him,  or  to  give  warnings. 

The  conrt  farther  instructed  the  Jury:  (d) 
"Ton  are  farther  instrocted  that,  even  though 
you  should  find  from  the  evidence  that  on 
and  prior  to  the  said  5th  day  of  Septmber. 
1907,  thM>e  was  a  custom  in  force  In  the  de* 
fendanf  8  yards  at  Wichita,  Kan.,  that  a  car 
inspector  and  repairer,  while  working  upon 
cars,  should  place  a  Une  flag  at  the  end 
thereof  for  the  purpose  of  warning  other  em- 
ployes when  working  In  said  yard  not  to 
move  sack  cars,  and  that  the  deceased  failed 
to  do  so,  yet,  If  yon  further  find  from  the 
evidence  that  a  ce^ln  car  or  cars  were,  by 
the  switch  crew  of  the  defendant  then  and 
there  working,  swltdwd  or  allowed  to  ran 
against  such  cars  upon  which  the  deceased 
was  thea  working,  without  knowing  wheth- 
er or  not  such  standing  cars  had  a  bine  sig- 
nal, or  other  signal  or  warning  of  any  kind, 
at  the  end  thereof,  as  a  warning  that  such 
standing  cars  should  not  be  moved,  then 
such  failure,  If  any,  of  the  deceased  to  so 
place  such  signal  becomes  Immaterial  as 
not  affecting  the  result  In  this  case."  This 
Instruction,  for  the  same  reason,  was  also  er- 
roneous. 

It  Is  not  essential  to  consider  the  other  ob- 
jections to  Instructions,  as  they  will  not 
likely  arise  upon  another  hearing. 

The  judgment  of  the  lower  court  Is  revers- 
ed and  remanded,  with  Instructions  to  grant 
a  new  trial.  All  the  Justices  concur. 
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TOWN  OF  CHBCOTAH  et  al.  r.  TOWN  OF 

BUFAUIA  et  aL 
(Sapreme  Court  of  Oklahoma.  June  27,  1911. 
Rehe&rinf  Denied  Doc.  19, 1911.) 

(SpUahug  by  fh«  Court.) 

1.  Counnss  (i  S6«)— Countt  Seats— IiOca- 

TION— SUBUISSIOH  TO  FOFUUS  VOTE. 

Section  12  of  article  4,  c.  81.  of  the  act 
entitled  "coantr  seat  locations,"  Seasion  Lavs 
of  Oklahoma  1907-08,  which  was  passed  for 
the  purpose  of  proTidlng  procedure  for  holding 
of  speciial  elections  for  the  purpose  of  perma- 
nentv  locating  coon^  aeats,  provides  in  sub- 
■taiue  that  each  elector  deainng  to  vote  at  the 
election  called  shall,  after  being  admitted  to 
the  election  room  and  before  being  given  a  bal- 
lot, permit  the  clerks  to  fill  out  an  affidavit  to 
whicn  he  shall  subscribe  and  swear  before  the 
wecial  election  eommlsiioner  provided  for 
therein,  after  whidi  he  shall  be  given  a  ticket 
and  permitted  to  prepare  and  dehver  the  same 
to  the  said  official,  who  shall  thereupon,  in  the 

Eresence  of  said  elector,  deposit  the  same  in  a 
ox  provided  therefor.  At  as  election  called 
and  held  under  the  provisions  -of  this  act,  the 
special  election  commissioner  prior  to  the  open- 
ing of  the  polls  attached  his  jurat  to  a  number 
of  blank  forms  of  affidavits  and  placed  them 
available  for  the  use  of  the  clerks  and  the 
electors  and  continued  this  practice  throughout 
the  day.  On  an  elector  entering  the  room,  he 
was  informed  by  the  judges  that  he  would  be 
required  to  make  an  affidavit  to  bis  Qualifica- 
tions as  an  elector  before  he  could  vote.  He 
then  save  the  information  required  to  complete 
the  affidavit,  which  was  accordingly  done,  after 
which  he  read  the  affidavit,  or,  if  unable  to 
read,  the  same  was  read  and  explained  to  him 
by  the  election  judge.  Thereafter  the  elector 
signed  his  name  thereto,  or,  if  unable  to  write, 
touched  the  pen.  Hie  affidavit  was  thereupon 
delivered  to  the  election  commissioner,  for  the 
purpose  and  with  the  intent  on  the  part  of  the 
elector  of  receiving  a  ticket  and  to  prepare  the 
same  and  cast  it  as  hie  ballot  in  the  election. 
The  special  election  commissioner  and  the 
clerks  all  understood  that  this  process  consti- 
tuted a  swearing  on  the  part  of  the  elector, 
and  the  elector  intended  it  as  sucli,  and  the 
affidavit  was  delivered  with  the  intent  that  It 
be  taken  and  acted  on  as  true.  On  a  contest 
the  ballots  cast  under  these  conditions  are  ob- 
jected to,  and  it  is  sought  to  have  them  held 
void  on  the  ground  that  the  affidavit  was  in- 
complete without  tL  formal  taking  of  the  oath, 
and  tiiat,  being  so  Incomplete,  the  elector  was 
not  entitled  to  receive  a  ballot,  and  that,  hav- 
ing improperly  received  and  cast  it,  the  same 
should  not  be  counted.  Held,  that  such  con- 
tention cannot  be  sustained,  as  under  section 
2182,  CompUed  Laws  of  Oklahoma  1909,  it  is 
provided  that  "the  making  of  a  deposition  or 
certificate  is  deemed  to  be  complete,  within  the 

firovisions  of  this  article,  from  the  time  when 
t  is  delivered  by  the  accused  to  any  other  per- 
son with  the  intent  that  It  be  uttered  or  pub- 
lished as  true." 

[Bd.  Note.— For  otlier  caaea,  see  Counties, 
Dec.  Dig.  I  86.«] 

2.  PBBJUBT  (!  10*)— EUtltENTS  OF  OfFENSB— 
BUFFICIBWCY  OF  OaTH— "DBPOSITION." 

The  word  "deposition,"  as  used  in  section 
2182,  Compiled  Laws  of  Oklahoma  1909,  in- 
cludes "affidavit,"  as  under  section  29G5,  Id., 
the  statute  provides  that  eveiy  mode  of  writ- 
ten statement  nnder  oath  or  affirmation  is  em- 
braced by  the  term  "depose." 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  fif  86,  37;  Dec.  Dig.  S  la* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  2000-2002;  vol.  8,  p.  7634.] 


3.  Pebjurt  (i  10*)— EuofBHTS  or  OvmVBi— 

SUFFICIEITCT  OF  OaTH— AFFIDATTT. 

The  test  of  the  sufficiency  of  an  afflda^t 
which  is  made  and  delivered  within  the  terms 
of  section  2182.  Compiled  Lawi  of  Oklahoma 
1909,  is  whether  it  vrtll  sustain  and  anthoiii* 
an  indictment,  not  irtiethar  ft  oonfietton  could 
be  had  under  it 

[Ed.  Note.— For  other  cawe*  see  Pcijnxy« 
Dec.  Dig.  S  ia*l 

4.  CoDNTiES  (I  85*)— Oo0HTr  But— Looa- 

TZON— SUBUKSION  TO  POPUI.AB  VOTE. 

Section  12  of  article  4,  c.  81,  of  the  act 
entiUed  "coun^  seat  locatl(»ia,**  Session  Laws 
of  Oklahoma  1907-08,  provides  for  the  sub- 
stantial form  of  oath  which  the  elector  must 
sign  and  to  which  he  must  swear  before  being 
given  a  ballot.  0^  affidavit,  in  addition  to 
setting  forth  the  different  facts  evidencing  tiiat 
the  party  signing  and  swearing  to  the  same  Is 
a  qualified  elector,  provides  that  he  shall  state 
therein  his  color  and  his  former  place  of  resi- 
dence. On  the  occasion  of  on  election  being 
held  under  this  statute,  the  election  officials  ox 
one  precinct  without  fraud,  and  ovring  to  the 
great  number  of  electors  residing  therein, 
agreed  that  the  time  available  would  not  per- 
mit completing  the  affidavits  by  secoring  from 
each  elector  his  color  and  his  former  place  of 
residence,  and  the  electors  were  not  by  the 
officials  asked  these  questions  nor  required  to 
furnish  tliis  information,  but  signed  and  swore 
to  affidavits,  which  did  not  contain  this  infor- 
mation. On  a  contest,  the  ballots  cast  under 
these  conditions  are  objected  to,  and  it  is 
sought  to  have  them  held  void  on  the  ground 
that  the  affidavits  were  incomplete  and  insuffi- 
cient in  the  absence  of  a  statement  of  the 
omitted  facts  to  justify  the  delivery  to  or  re- 
ception by  the  electors  of  tickets  for  the  pur- 
pose of  preparing  and  casting  their  ballots. 
The  statute  in  setting  forth  the  form  of  affi- 
davit provides  that  it  shall  be  "snbstantially  as 
follows,"  etc  It  was  not  shown  that  the  elec- 
tors participated  in  making  the  rule  adopted, 
nor  Oiat  any  refused  to  give  the  information, 
nor  that  any  fraud  was  perpetrated  nor  intend- 
ed, nor  that  the  parties  who  cast  their  ballots 
were  not  qualified  electors,  nor  tlut  the  elec- 
tion or  trial  was  in  any  particular  affected 
by  reason  of  the  absence  of  the  details  speci- 
Ged.  Held,  Ot&t  the  ballots  were  not  rendered 
invalid  or  void  by  reason  of  such  defect*  and 
that  t^e  affidavit  made  was  a  substantial  com- 
pliance with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Coanties, 
Dec  Dig.  I  35.*] 

(Additional  Byllabut  by  Editorial  Btaff.) 

6.  Oath  (S  1*)— Definition. 

Comp.  Laws  1909,  i  2177,  defines  "oath" 
as  including  every  mode  of  attesting  the  truth 
of  that  which  is  stated  which  is  authorised  by 
low. 

lEd.  Note.— For  other  cases,  see  Oath,  CenL 
Dig.  II;  Dec.  Dig.  1 1.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  0,  pp.  4871-4874;  vol  8,  p.  7786.] 

6.  Words  and  Phsa8B&— 'Vaexno." 

"Making"  is  defined      the  ftctioft  of  mw 

who  makes. 

[Ed.  Note.— For  other  definitions,  sec  Words 
and  Phrases,  ToL  6,  p.  4295.] 

7.  WOBDS  AND  PhBASES— "DkEHSD." 

The  word  "deemed"  means  "adjudged.** 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1924-1926l] 


•For  other  easss  sss  same  toplo  and  seeUen  NUMBER  Is  Dsa  Dig.  *  Am.  Dl^  K«r  No.  Bsrl«  *  B«p*r  InOsxae 
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&  WOKDS  AND  PHEASES— "COlCPUn." 

*X!ompIete"  means  filled  np ;  with  no 
part,  item,  or  element  lacking;  free  from  de- 
fidency;   entire;   perfect;  consummate. 

[Ed.  Note.— For  otiier  definitioDfl,  see  Words 
and  Phrases,  toL  2,  pp.  1366-1368.] 

9^  W<»D8  AND  PHBA8IS— "8UB8TANTIALZ.T.** 

"Sobstantially"  means  in  substance;  in 
the  main;  essentlallr;  by  including  the  ma- 
terial or  essential  part. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  7,  p.  6741.] 

Original  action  by  the  Town  of  Obecotah 
and  others  against  the  Town  of  Bnfaula  and 
others  for  writ  of  injunction.  To  the  re- 
port of  a  referee  appointed  to  tbke  evidence, 
with  hla  findings  of  fact  and  conclusions  of 
law,  the  plaintiffs  except.  Report  confirmed 
and  judgment  altered  accordingly. 

Owen  &  Stone,  Ben  D.  Gross,  John  F. 
Vaoghan,  and  Glande  A.  Nlles,  tm  plaintiff. 
William  A.  Collier,  for  defendant 

DUNN,  J.  November  13,  190B,  there  was 
delivered  by  this  court  an  opinion,  entitled 
Town  of  Eufanla  v.  Gibson  et  aL,  22  Okl. 
507,  08  Pac.  565,  under  which  a  second  elec- 
tion was  called  in  Mcintosh  county  for  the 
purpose  of  permanently  locating  the  connty 
seat  in  and  for  said  connty,  in  which  Eufaula 
and  Gfaecotob  alone  would  be  the  partici- 
pants. In  accordance  therewith,  notices  were 
Issued,  and  the  same  was  duly  held  Feb- 
ruary 10,  1910.  Thereafter  the  town  of  Che- 
cotab  filed  in  tms  court  an  original  action 
contesting  the  result  of  the  election,  and  on 
August  9,  1910,  Hon.  Robert  J.  Bay  was  ap- 
pointed to  take  tbe  evidence  therein  and  re- 
port the  same  to  this  court  with  findings  of 
t&ct  and  conclusions  of  law.  A  bearing  was 
duly  had,  and  on  F^mary  14,  1911,  the  ref- 
eree filed  bis  report  in  which  Eu&ala  was 
shown  to  have  mxtv^A  1,918  votes  and  Che- 
cotah  1,848  votes.  To  this  report  connsel 
for  plaintiff  filed  exceptions  under  which  they 
have  argued  and  briefed  two  leading  propo- 
sitions which  raise  the  question  of  the  va- 
lidity of  the  ballots  cast  at  Mellette  and 
East  Bufaula  precincts,  a  decision  on  which, 
from  the  view  which  we  take  of  the  case, 
will  determine  the  controversy.  In  order  to 
squarely  present  for  consideration  the  ques- 
tions wtaldi  are  Involved  by  the  exceptions 
filed,  It  will  be  necessary  to  briefly  review 
the  requirements  of  the  Constitution  and  the 
act  under  which  the  election  was  held. 

[1]  Article  17  of  the  Constitution  names 
the  different  conntles  of  the  state  and  fixes 
the  county  seats  thereof.  Section  6  provides 
that  the  towns  named  shall  be  and  remain 
the  county  seats  of  tbelr  respective  counties 
until  changed  by  a  vote  of  the  qualified 
electors  of  the  county.  This  proviso  is  there- 
after followed  by  details  setting  forth  the 
manner  in  which  sach  election  should  be 
called  and  held.  The  first  Legislature  of  the 
state  of  Oklah<»na,  1907-06,  passed  on  act 


amplifying  and  providing  fnll  procedure  for 
carrying  Into  effect  these  provisions  of  the 
Constitution.  Session  Laws  Oklahoma  1907- 
08,  act  entitled  "county  seat  locations,"  arti- 
cle 4,  c.  31,  p.  380.  Section  8  of  this  act  pro* 
vldes  that,  when  an  election  is  called  for  the 
purpose  of  selecting  a  county  seat,  it  stiall 
be  the  duty  of  the  Governor  to  appoint  one 
special  election  commissioner  for  each  vot- 
ing precinct  or  voting  place  In  the  county. 
Section  9  provides  that  no  person  shall  be 
qualified  and  eligible  to  perform  the  duties 
of  such  special  election  commissioner,  who 
was  or  liad  been  a  resident  of  such  county, 
or  who  shall  be  interested  In  any  manner 
In  the  success  of  any  city,  town,  or  place 
which  was  a  candidate.  Section  12  then  pro- 
vides as  follows:  "Every  person  desiring  to 
vote  at  such  special  election,  after  having 
passed  the  challengers  whose  duties  shall  be 
the  same  as  prescrlt)ed  by  law  governing  any 
general  election,  and  t>eing  admitted  to  the 
room,  shall,  before  being  given  a  ballot, 
penult  the  clerks  to  fill  out  an  affidavit  and 
said  Intended  voter  shall  subscribe  and  swear 
to  said  affidavit  before  the  said  special  elec- 
tion commissioner,  after  which  he  shall  be 
given  a  ticket  and  permitted  to  prepare  same 
and  deliver  said  ballot  to  said  special  elec- 
tion commissioner  who  shall.  In  the  presence 
of  said  voter,  deposit  said  ballot  in  the  prop- 
er ballot  box,  and  shall  deposit  the  said  af- 
fidavit in  the  box  provided  for  that  purpose. 
Tbe  form  of  the  affidavit  required  of  all  per- 
sons presenting  themselves  to  vote  at  Bncb 
special  election  shall  be  substantially  as  fol- 
lows: State  of  Oklahoma,  county  of        ' , 

88.   ,  of  lawful  age,  first  being  duly 

sworn,  upon  his  oath  deposes  and  says:  That 
he  is  a  male  citizen  of  the  United  States  or 
is  of  Indian  descent,  native  of  tbe  United 
States,  is  over  tbe  age  of  21  years — white — 
colored,— that  be  bas  been  for  one  year  last 
past  a  bona  fide  resident  of  said  stat^  of 
said  county  six  months  and  In  '  '  pre- 
cinct thirty  ^  days  next  preceding  this 
date;  that  he  came  to  bis  present  residence 

from  ,  and  is  a  legally  qualified  elector 

In  said  precinct  on  this  day  and  bas  not  vot- 
ed in  said  election.  —  ■.  Subscrib- 
ed and  sworn  to  before  me  tbls  —  day 
of    A.  D.  1^  ,  Spe- 
cial Election  Commissioner.'' 

It  is  on  tbe  alleged  violation  of  tbls  section 
that  counsel  for  plaintiff  predicate  their 
claim  for  a  reversal  of  the  finding  of  tbe  ref- 
eree, and  this  nptm  one  ground  that  the  af- 
fidavit provided  for  was  not  sworn  to  by  the 
electors  before  the  special  election  commis- 
sioner or  any  other  officer  prior  to  being  giv- 
en a  ballot  and  voting  in  tbe  election,  and  in 
view  of  the  holding  of  this  court  in  the  case 
of  Incorporated  Town  of  WestvUle  v.  Incor- 
porated Town  of  Stillwell  et  al.,  24  Okl.  892, 
105  Pac.  664,  deciding  tbat  this  statute  was 
mandatory,  the  ballots  of  the  electors  who 
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Toted  at  Mellette  prednct  sboald  be  rejected. 
Tbe  referee  found  In  reference  to  tbla  par- 
ticular precinct  that,  before  the  voting  be- 
gan In  the  morning,  the  special  election  com- 
missioner attached  his  Jnrat  to  a  number  of 
blank  forms  of  the  affidavits  and  placed  them 
on  the  Judges'  desk  to  be  by  tbem  filled  oat 
as  the  voters  came  In  to  vote,  and  from 
time  to  time  during  the  day,  as  the  affidavits 
were  needed,  he  would  sign  them  in  advance 
in  numbers  of  10  or  15  so  that  they  would 
always  be  ready  and  available.  On  an  elec- 
tor entering  the  room,  he  was  Informed  by 
the  Judges  that  he  would  be  required  to  make 
an  affidavit  showing  bis  qualifications  as  au 
elector  before  he  could  vote.  He  was  then 
asked  and  gave  the  Information  required  to 
complete  the  affidavit,  and  the  blanks  were 
filled  In  by  one  of  the  Judges  in  accordance 
with  the  voter's  statements.  The  affidavit 
as  thus  made  out,  with  the  special  Section 
commlsstoner's  d^iature  attached,  was  then 
presented  to  the  voter  by  the  Judge  who  filled 
It  out  The  elector  then  read  It  for  himself, 
but,  if  unable  to  read,  It  was  read  or  ex- 
plained to  blra  by  the  Judge.  After  this  the 
elector  signed  his  name  thereto,  or,  If  unable 
to  write,  requested  the  Judge  to  sign  his 
name  for  him  while  he  touched  the  pen. 
The  affidavit  was  then  either  by  the  Juc^  or 
elector,  usually  the  latter,  handed  to  the 
special  election  commissioner,  who  received 
the  same  and  placed  It  In  a  box  for  that 
purpose  and  then  delivered  to  the  elector  his 
ballot.  The  referee  tiien  in  fats  findings  of 
fact  specifically  found  that,  with  the  excep- 
tion of  certain  electors  not  necessary  to  here 
noUce,  every  person  who  voted  at  that  pre- 
cinct knew  and  understood  the  contents  of 
the  affidavit;  and  understood  that  it  was  an 
affidavit  as  to  his  qualifications  as  a  voter 
for  the  purpose  of  voting,  and  In  bis  conclu- 
sions of  law  specifically  states  that  the  elec- 
tor did  everything  that  was  required  of  him 
under  the  law,  and  that  be  understood  the 
contents,  knew  he  was  signing  an  affidavit, 
and  signed  the  same  In  the  presence  of  the 
special  election  commissioner  and  the  entire 
election  board,  believing  that  be  was  signing 
an  oath  and  believing  that  he  was  being 
sworn  and  in  all  respects  complying  with  the 
law,  but  that  the  officer  did  not  ask  him  to 
raise  bis  hand  or  ask  him  if  the  statem^ts 
contained  In  the  affidavit  were  tme,  nor  'do 
anything  further  tiian  receive  from  tbe  voter 
the  signed  affidavit  and  put  it  in  the  box  and 
deliver  to  the  voter  his  ballot  That  the 
voter  did  not  In  words  ask  tbe  special  elec- 
tion commissioner  to  swear  blm,  but  that 
when  be  presented  himself  and  slinied  tbe  af- 
fidavit duly  prepared,  be  did  by  fair  implica- 
tion ask  to  be  sworn  to  the  affidavit  Both 
parties  r^  upon  the  holding  of  this  court 
In  the  Westville  v.  StUlwell  Case,  supra,  and 
eadi  have  ranged  the  entire  domain  of  text 
and  case  law  to  support  their  several  con- 
tentions. The  questions  presented  herein  are 
of  far-reaching  and  momentous  importance,  as 


there  are  a  number  of  counties  in  which  tbe 
location  of  the  county  seat  at  an  election  al- 
ready held  depends  upon  the  conclusion  to 
whl(^  we  come  in  tbe  determination  of  this 
question.  In  the  Westville  v.  StUlwell  Case, 
supra,  this  court  passed  merely  on  the  facts 
which  were  presented  in  that  case,  and  then 
said:  "It  Is  not  contended  that  the  parties 
did  anything  more  than  subscribe  their  names 
to  the  affidavits ;  tbe  officers  not  even  at- ' 
tachlng  their  Jurats  tbereto  either  in  the 
presence  or  absence  of  the  affiants.  It  may 
be  that  had  tbe  deponent  signed  the  af- 
fidavit in  the  presence  of  the  officer  and  stood 
by,  and,  with  knowledge  that  the  officer 
placed  his  Jurat  thereon,  acquiesced  in  such 
act  that  would  have  been  sufficient;  but 
we  reserve  our  decision  on  tliat  qnesUon." 

The  decision  that  was  there  reserved  Is 
now  essential  to  be  made,  for  tbe  situation 
there  suggested  la  now  squarely  presented. 
The  electors  at  this  precinct  attended  upon 
the  polling  place  for  the  purpose  of  casting 
their  baUots.  The  law  Informed  them,  and 
tbey  knew  when  they  entered  the  election 
room,  that  It  was  necessary,  before  being 
given  a  ballot,  that  tbey  permit  the  clerks  to 
fill  out  this  specific  affidavit  to  which  it  was 
tbelr  duty  to  subscribe  and  swear  before  the 
special  electlou  commissioner  prior  to  being 
given  a  ballot  and  being  permitted  to  pre- 
pare the  same.  It  appears  from  tbe  findings 
of  the  referee  that  the  electors  at  this  pre- 
cinct, In  addition  to  the  conclusive  presump- 
tion of  their  knowledge  of  the  requirements 
of  the  law,  received  direct  information  of 
Its  deiDands  from  tbe  election  officials  when 
they  were  delivered  the  blank  form  of  affi- 
davit prescribed  by  law;  that  they  signed 
their  name  thereto  in  the  presence  of  tbe 
officials,  either  reading  or  having  the  same 
explained  to  them  at  the  time;  that  for  the 
purpose  of  procuring  a  ballot  wUch  they 
were  to  cast,  nnderstandlng  that  tbey  had 
been  sworn  to  the  affidavit  and  the  elec- 
tion officials  Joining  in  that  understandiug, 
they  delivered  the  affidavit  to  the  special 
election  cooimlssloner  with  the  Intent  to  have 
him  act  thereon  and  deliver  to  tbem  their 
blank  ballots,  which  be  did,  and  which  they, 
by  reason  of  these  things,  were  permltt^ 
to  prepare  and  cast  With  all  of  tbese  con- 
ceded facts  t>efore  us,  we  are  now  asked  to 
say  that  every  ballot  which  was  cast  by  the 
electors  under  this  procedure  was  void,  and 
that  the  election  held  thereby  must  fall,  not- 
withstanding the  fact  that  there  is  a  total 
and  complete  absence  of  any  cliallenge  of 
the  qualification  of  electors  who  cast  the 
same.  It  Is  claimed  that  because  the  electors 
did  not  bold  up  tbelr  bands  and  swear  to  the 
affidavits,  nor  ask  to  be  sworn  to  them,  or 
were  not  sworn  to  them  In  due  form,  but 
merely  did  tbe  things  which  are  above  set 
out  that  tbe  affidavit  was  not  complete,  that 
perjfiry  could  not  he  predicated  upon  it,  and 
that  it  was  in  fact  a  mere  nullity.  We  deem 
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It  vnnecessarT'  to  consider  at  lengtli  fbe  nn- 
meroiu  definitions  of  "oatli,"  and  tbe  dliter- 
ent  caBOB  boldlng  tbat  tlie  due  and  formal 
admlnlatratUms  of  tbe  same  are  necessary  in 
order  to  complete  tbe  reqalrements  of  law, 
for,  as  we  view  It,  onr  statate  covers  com< 
pletely  every  element  essential  for  onr  con- 
sideration. The  special  election  statute  re* 
gulres,  as  we  bare  seen,  tbat  tbe  electors 
shall  penult  the  clerk  to  fill  out  an  afDdavIt, 
end  tbat  tbe  Intended  voter  shall  subscribe 
and  swear  to  tbe  same  beXon  the  special 
election  commissioner.  An  "affidavit."  un- 
der onr  statute  (section  6861,  Comp.  Laws  of 
Oklahoma  1909),  Is  defined  to  be  "a  written 
declaration  under  oath  witliout  notice  to  the 
adverse  party."  So  that  as  the  term  is  used 
in  this  act,  aa  there  is  no  adverse  party,  an 
affidavit  may  be  defined  simply  as  "a  wrlt- 
tea  declaration  under  oatb,"  or,  as  the  same 
is  sometimes  defined  by  the  courts,  It  means 
an  oath  reduced  to  writing.  State  v.  Head- 
rlck,  149  Mo.  806.  51  S.  W.  09;  Grove  & 
Jenkins  v.  Campbell  et  al.,  9  Yerg.  (Tenn.) 
7,  10;  Bums  v.  Doyle,  28  Wis.  460;  Edwards 
et  al.  V.  McKay,  Adm'x,  78  III.  570. 

Section  2176,  Compiled  Laws  of  Oklahoma 
1909,  under  article  12,  c.  26,  being  tbe  artic- 
le on  Perjury  and  Subornation  of  Perjury, 
provides  that:  "Every  person  who,  having 
taken  an  oath  that  he  will  testify,  declare, 
depose  or  certify  truly  before  any  competent 
tribunal,  officer,  or  person,  in  any  of  the 
cases  in  which  such  an  oath  may  by  law  be 
administered,  willfully  and  contrary  to  such 
oath,  states  any  material  matter  which  he 
knows  to  be  false,  la  guilty  of  perjury." 

[S]  The  term  "oath"  is  defined  (section 
2177,  Id.)  as  including  every  mode  of  attest- 
ing the  truth  of  that  which  is  stated  which 
la  authorized  by  law,  and  section  2179,  Id-, 
provides  that  it  Is  no  defense  to  a  prosecu- 
tion for  perjury  that  the  oath  was  adminis- 
tered or  taken  in  an  Irregular  manner.  Sec- 
tl{in  2182,  Id.,  is  the  section  which,  taken  in 
conjunction  with  its  context,  in  our  Judg- 
ment renders  these  affidavits  complete,  in 
view  of  the  things  which  were  done  by  the 
officials,  and  the  electors,  and  reads  as  fol- 
lows: "The  making  of  a  deposition  or  certifi- 
cate Is  deemed  to  be  complete,  within  the 
provisions  of  this  article,  from  tlie  time  when 
it  is  delivered  by  tbe  accused  to  any  other 
person  with  the  intent  tbat  it  be  uttered  or 
published  as  true." 

[2,3]  Section  2966,  Id.,  provides  that  "ev- 
ery mode  of  oral  statement  under  oath  or  af- 
firmation is  embraced  by  the  term  'testify,' 
and  every  written  one  in  the  term  'depose.' " 
So  that,  when  a  party  makes  a  written  dec- 
laration under  oath,  he  deposes,  and  very 
many  authorities  have  held  that  the  word 
"deposition"  includes  an  affidavit.  State  v. 
Dayton,  23  N.  J.  Law,  49,  58  Am.  Dec.  270; 
People  V.  Robles.  117  Gal.  681,  49  Pac.  1042; 
People  V.  Maxwell,  118  Cal.  50,  50  Pac.  18; 
Stimpson  t.  Brooks,  3  Blatcbf.  406,  23  Fed. 


Cos.  No.  13,464;  Hershensteln  v.  Hahn,  T7 
N.  J.  Law,  39,  71  AU.  106.  WbUe  the  Su- 
preme Court  of  California,  in  which  state 
there  exists  a  statute  Identical  with  tbe  one 
before  us,  held  in  tbe  case  of  People  v.  Bo- 
bles,  sapnti  construing  tfaie  word  "deposition" 
used  in  this  statute,  that  "the  word  'deposi- 
tion* as  used  in  this  statute  Intrudes  'affida- 
vit,*"  tbe  affidavits  which  were  made  In 
this  case  met  all  of  tbe  requlrem«its  of  the 
law  as  to  being  sufficient  upon  which  to  make 
an  assignment  of  perjury  If  false.  They 
were  entitled,  "affidavit"  The  venue  was 
stated.  There  was  tbe  body  containing  ma- 
terial and  relevant  statements  relating  to  the 
matter  then  in  hand,  In  accordance  with  the 
requirements  of  the  statute.  They  were 
signed,  which  signature  was  followed  by  tbe 
certificate  of  the  notary:  "Subscribed  and 
sworn  to  before  me  this  10th  day  of  Feb- 
ruary, 1910.  Eugene  Flowers,  Special  Elec- 
tion Commissioner."  Such  a  paper  supplies 
all  the  essentials  of  a  completed  afildavlt.  1 
Bncyclopcedia  of  Pleading  &  Practice,  pp. 
310,  311,  and  authorities  cited  in  notes.  Un- 
der these  circumstances,  when  the  facts  in 
the  case  are  taken  Into  consideration,  the 
forgoing  statute  (section  2182)  rendered 
these  affidavits  complete  without  reference  to 
whether  tbe  electors  raised  their  hand  or 
were  duly  sworn  to  the  same  when  the  facts 
show  that  they  were  delivered  by  them  to 
the  election  commissioner  with  the  intent 
that  they  should  be  uttered  or  published  as 
true  for  the  purpose  of  procuring  the  blank 
ballots  which  were  received,  prepared,  and 
cast.  A  further  analysis  and  consideration 
of  tbe  terms  of  the  act  confirms  us  in  this 
view, 

H3  The  word  "making,"  according  to  Web- 
ster's New  International  Dictionary,  is  the 
"action  of  one  that  makes." 

"Affidavit."  as  we  have  seen,  falls  within 
tbe  term  "deposition." 

[7]  The  word  "deem,"  according  to  Web- 
ster, is  defined  as  "to  sit  in  Judgment  over- 
or  upon."  and  tbe  word  "deemed,"  from 
such  definition,  would  be  construed  to  mean 
"adjudged." 

[9]  "Complete,"  according  to  the  same  au- 
thority, means,  "filled  up;  with  no  part, 
Item,  or  element  lacking;  free  from  deflclm- 
cy;  entire;  perfect;  consummate." 

With  this  construction  then  placed  upon 
the  dominant  elements  of  the  section,  there 
Is  no  room  for  doubt  that  It  was  the  Intent 
of  the  Legislature  by  this  act  to  provide 
that  where  one  delivered,  as  shown,  an  affi- 
davit or  a  paper  containing  the  elements 
which  we  have  referred  to  above,  to  another 
person  with  the  intent  that  it  should  be 
uttered  or  published  as  true,  that  Its  mak- 
ing should  be  deemed  or  adjudged  to  be 
free  from  deficiency,  entire,  and  complete 
with  no  part,  item,  or  element  lacking.  This 
being  true,  then  perjury  was  assignable  up- 
on these  affidavits  from  the  time  when  they 
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were  dellyered  by  the  electore  with  the  In- 
t^t  that  they  should  be  acted  on  as  true  In 
securing  their  ballots,  sod  this,  too,  without 
reference  to  whether  the  signers  were  for- 
mally sworn  or  not.  The  reason  for  this  is 
that  the  law  has  fixed  the  act  of  delivery 
of  such  a  document  by  the  accused  to  some 
other  person  with  the  Intent  referred  to  In 
the  statute,  as  the  act  fixing  Its  character. 
Such  an  act  Is  just  as  fully  within  the 
control  of  the  accused  or  the  maker  of  the 
affidavit  as  the  raising  of  the  hand,  and 
the  formal  taking  of  an  oath,  and  the  dan- 
ger of  misconstruction  Is  far  less  likely. 
And  in  our  Judgment  the  statute  was  passed 
to  meet  just  the  contingency  which  has  aria- 
en  In  this  and  slmUar  cases.  The  question 
of  whether  the  signer  was  actually  sworn 
to  an  affidavit  which  he  has  delivered  with 
the  Intent  that  the  same  be  uttered,  publish- 
ed, and  acted  on  as  tnie,  and  under  which 
others  have  acted,  often  arises  to  be  estab- 
lished months  or  even  years  afterward.  The 
man  who  will  corruptly  swear  to  a  false  af- 
fidavit will  usually  have  few  scruples  If 
overtaken  In  his  crime  In  swearing  to  that 
which  is  necessary  to  acquit  himself,  and 
the  fleeting,  passing  formality  of  either  rais- 
ing his  hand  or  taking  the  oath  is  of  such 
a  nature  that  generally  officials  will  be  un- 
able to  make  positive  evidence  thereof  after 
a  lapse  of  time,  while  the  accused  will  be  ev- 
er ready  to  avouch  the  fact  that  this  solemn 
act  was  never  committed  or  done.  The  ques- 
tion, then,  in  cases  of  this  character,  under 
this  statute,  ta  reduced  to  the  proposition  of: 
Was  the  affidavit  executed,  as  It  appears  up- 
on its  face,  delivered  by  the  accused-  to  an- 
other with  the  Intent  that  it  be  uttered  or 
published  as  true?  If  so,  and  perjury  has 
been  committed,  the  crime  Is  complete  when 
these  acta  are  done.  Of  course,  the  defend- 
ant may  establish  any  available  defense.  It 
may  not  be  sufficient  to  effect  a  conviction. 
He  may  show,  for  Instance,  that  he  was  In- 
sane, or  that  he  signed  under  duress,  or 
that  he  could  not  read,  and  It  was  misread 
to  him,  and  doubtless  other  grounds  which 
do  not  occur  to  us;  but  tbese  facts  do  not 
affect  the  completeness  of  the  affidavits 
where  the  terms  of  the  statute  are  met 
Nor  is  such  a  pule  harsh  nor  a  departure 
from  the  great  ordinary  highway  of  the 
law.  It  is  simply  the  role  of  reason  that 
men  should  be  held  to  the  result  of  their 
deliberate  acts.  '  Since  human  conduct  first 
b^n  its  course,  the  maxim  has  been  true 
that  actions  speak  louder  than  words.  It  Is 
simply  In  recognition  of  this  salutary,  rea- 
sonable doctrine  that  this  statute  was  en- 
acted, for  we  all  know  that  by  our  actions, 
even  in  the  absence  of  words,  are  often- 
times effected  the  most  solemn  and  conse- 
quential relations  in  life.  Nor  need  such  a 
construction  surprise  any,  nor  be  deemed  in- 
consistent with  the  other  statutes  of  our 
state.  Section  6861,  Comp.  Laws  of  Okla- 
homa 1909,  under  the  criminal  procedure  act. 
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provides,  In  reference  to  prosecutions  f6r 
perjury,  where  the  perjury  la  charged  to 
have  been  committed  In  court,  that  'nt  shall 
be  sufficient  to  show  that  the  oath  was  ad- 
ministered by  any  officer  of  the  court  au- 
thorized so  to  do,  or  that  the  defendant  tn- 
titled  and  gave  hi$  testimony  as  under  oath." 
Here  again  It  will  be  noted  the  accused  la 
held  to  the  result  of  his  actions.  He  mi^ 
never  have  heard  or  acceded  to  the  mumble 
which  la  often  Indulged  In  on  the  occasion 
of  the  administration  of  the  oath,  or  it  may 
have  been  omitted  entirely,  yet  when  he,  in 
the  presence  of  the  court,  gave  his  testimony 
as  under  oath,  this  Is  sufficient  upon  which 
to  predicate  perjury,  and,  if  he  were  never 
sworn,  the  substltnte  for  It  was  supplied  by 
his  acts.  Just  as  in  the  case  before  us. 
where,  if  the  form  of  administering  the  oath 
was  not  acted  out,  the  substitute  for  it  was 
supplied  by  the  elector  when,  after  having 
completed  the  affidavit  before  us,  he  deliv- 
ered it  to  the  election  commissioner  with  the 
Intent  of  having  the  same  nttered  or  pub- 
lished as  true,  and  acted  on  as  true,  and 
whereby  he  received  from  such  official  tbe 
ballot  which  be  cast 

We  have  considered  the  cases  of  Case  t. 
People,  76  N.  Y.  242,  O'Reilly  v.  People.  86 
N.  Y.  154,  40  Am.  Rep.  525.  and  Kane  v. 
City  of  Brooklyn,  114  N.  Y.  686,  21  N. 
R  1063;  but  in  none  of  these  does  It  ap- 
pear there  was  this  or  a  similar  statute 
called  to  tbe  attention  of  the  court,  nor 
was  any  such  ever  passed  on  or  considered, 
the  decisions  In  those  cases  being  apparent- 
ly confined  to  the  theory  under  which  the 
cases  were  tried.  Our  statutes,  however, 
are  controlling  In  any  event,  and  the  con- 
struction which  we  have  placed  hereon 
calls  for  tbe  confirmation  of  the  referee's  re- 
port as  to  Mellette  precinct 

[4]  It  is  next  contended  that  the  affidavits, 
as  they  were  prepared,  signed,  and  deliver- 
ed in  East  Eofaula  precinct  were  fatally  de- 
fective because  they  failed  to  state  the  col- 
or of  the  electors  or  their  former  place  of 
residence.  An  inspection  of  the  require- 
ments of  tbe  form  of  the  affidavit  quoted 
above  discloses  that  In  addition  to  all  the 
elements  showing  that  the  elector  was  qaal* 
Ifled  to  vote,  he  was  required  to  state  Ids 
color  and  his  former  place  of  residence. 
The  statute  provides  that  tbe  affidavit  "shall 
be  substantially  as  follows,"  etc  This  lan- 
guage Imports  that  it  is  not  essratial  that 
the  affidavit  be  an  oact  copy  of  that  set 
forth  in  the  statute,  and  means  that  less 
than  an  exact  compliance  will  be  sufficient 
provided  that  the  affidavit  substantially,  w. 
generally  speaking,  In  its  eesaitial  and  ma- 
terial parts,  meets  the  requirements.  It  Is 
conceded  that  tbe  affidavits  in  this  prednct 
contain  all  of  the  elemoits  set  forth  In  the 
statute  showing  that  the  elector  was  duly 
qualified,  and  as  there  la  no  showing  that 
this  defect  In  the  affidavits  had  any  effect 
on  the  leralt  of  tbs  dsctloit  or  the  trial. 
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and  as  tbe  word  "robBtantlally"  defeats  tbe 
claim  by  counsel  tbat  they  are  void  affi- 
davits, tbe  ballots  cast  thereunder  most  be 
deemed  valid. 

[tl  Tbe  word  "substantially'*  Is  defined  In 
volume  7,  Century  Dictionary  &  Gydo- 
pedla,  p.  6031,  as  follows:  "In  substance; 
In  tbe  main; '  essentially;  by  Indndlng  tbe 
material  or  essential  part." 

To  tbe  same  effect  Is  tbe  boldlng  of  tbe 
courts  in  tbe  following  cases:  Edgerton  v. 
State,  70  S.  W.  fUex.  Cr.  App.)  90;  Western 
Assurance  Co.  v.  Altbelmer.  58  Ark.  66G,  25 
S.  W.  1067;  Tbomas  v.  State,  108  Ind.  419, 
2  N.  B.  808;  Lowrle  v.  Meldnim  Go.  (C.  C.) 
124  Fed.  761;  Lineberger  et  al.  v.  Tldwell  et 
al.,  104  N.  C.  806,  518,  10  S.  E.  758;  Rus- 
sell T.  Ralph,  63  Wis.  828,  10  N.  W.  618; 
Sobwartz  et  al.  v.  Allen  et  aL  (Super. 
Buff.)  7  N.  Y.  Snpp.  6;  Stanbope  et  al.  t. 
Dodge  et  al.,  62  Md.  483. 

Tbe  correctness  and  Justice  of  tbis  con- 
elnslon  finds  complete  support  In  the  specif- 
ic findings  of  tbe  referee  In  wblcb  It  Is  dis- 
closed tbat  at  tbe  time  of  the  opening  of  the 
p<^Is  It  was  agreed  between  tbe  Inspector 
and  judges  that  It  would  take  too  much 
time  to  fill  out  tbe  blanks  with  tbe  color  and 
former  place  of  residence  of  tbe  electors,  In 
view  of  tbe  number  In  tbat  precinct,  and 
hence  and  for  this  reason  the  same  were  not 
filled  out,  tbat  this  decision  was  not  In  the 
furtherance  of  any  design  on  tbe  part  of 
any  of  tbe  representatives  on  tbe  part  of 
Eofanla  to  conceal  tbe  IdaotlQr  of  any  vot- 
er, and  that  no  elector  refused  to  state  these 
facts. 

Fortbennore,  It  Is  to  be  noted  tbat  what 
was  done  was  by  tbe  election  officials,  not 
tbe  electors,  and  tbe  statute  specifically  pro- 
vides that  the  elector  shall  "permit  the 
clerks  to  flU  out  an  affidavit  and  said  In- 
tended voter  shall  subscribe  and  swear  to 
said  affidavit"  Tbis  the  electors  did,  and 
It  occurs  to  ns  that  it  would  be  an  act  of 
marked  Injustice  to  disfranchise  an  elector 
and  reject  bis  ballot  when  be  had  done  all 
tbat  the  statute  required  and  refused  to  do 
nothing  tbat  tbe  officers  requested.  He  sign- 
ed and  swore  to  the  affidavit  wblcb  be  per- 
mitted the  clerks  to  flU  out  This  met  his 
full  duty,  espedally  where  tbe  affidavit  was 
in  substantial  compliance  with  tbe  statute. 
Seldom,  If  ever,  are  electors  penalized  by 
the  loss  of  their  votes  because  officers  are 
derelict,  and  we  can  see  no  reason  for  It  In 
tbis  case. 

It  therefore  follows  tbat  tbe  conclusion 
reacbed  by  the  referee  on  both  questions 
mast  be  affirmed. 

This  court  Is  duly  Impressed  with  the 
liuportaDCe  of  tbe  con(dusions  to  which  It 
has  come  In  this  case.  Aside  from  It.  there 
are  now  pending  contests  In  a  numt)er  of 
other  counties  of  tbe  state  between  competi- 
tive communities  for  tbe  county  seats  of 


their  rospective  coontiee,  and  the  determina- 
tion of  the  issues  In  tbis  case  will  neceesartly 
influence  to  a  great  extoit.  If  not  completely, 
tbe  decision  In  a  number  of  tbe  others.  Tbe 
contest  In  this  court  has  been  waged  by  able 
and  talented  counsel  on  the  part  of  both 
parties,  and  nothing  has  been  left  undone 
that  seal  and  Industry  on  their  part  could 
achieve.  The  case  has  been  fully  presented, 
and  ably  ai^ued,  and  the  conclusion  that 
EJnfaula  Is  the  permanent  county  seat  of  Mc- 
intosh county  follows  after  full  considera- 
tion of  all  the  issues  presented  by  counsel, 
and  a  most  careful,  painstaking.  Independent 
Investigation  on  tbe  part  of  tbe  court 

Tbe  duties  of  the  referee  have  been  per- 
formed in  an  able  and  impartial  manner, 
and  hla  repent  la  comflimed,  and  Judgment 
entered  accordingly. 

TURNER,  a  J.,  and  WILLIAMS,  J.,  con- 
cur In  eonclutfoiL  KANB  and  HAYES,  JJ., 
concur. 


JOHNSON  V.  STATU. 
(Crimlnsl  Court  of  Appeals  of  Oklahoma. 
Jan.  6,  1912.) 

(8vnaU$  by  «A«  Court) 
Iktoxicatino   LiqiTOBS  (f  286*)  —  Illegal 

Sale— E  vidence. 

In  the  absence  of  a  statute  making  tbe 
possearioQ  of  more  than  a  given  quaDtity  of 
Into^cating  llaaors  presomptlve  evidence  of 
the  Intent  of  toe  person  having  poBBeesion  of 
tbe  same  to  illegally  dispose  of  the  same,  a 
conviction  for  having  poBsessioQ  of  Intoxicat- 
ing liquors  for  tbe  pnrpose  of  violating  the 
prohibition  law  will  not  be  sustained  merely 
upon  the  ground  of  tbe  quantity  which  «  de- 
fendant may  have  in  Ua  possession. 

[Ed.  Note^For  other  cases,  see  Intoxlcatlag 
Liqaora,  D«c.  Dig.  |  236.«] 

Appeal  from  Ottawa  Oonnty  Court;  W.  Y. 
Quigley,  Judge. 

Perry  Johnson  was  convicted  of  violation 
of  tbe  prohibition  law,  and  he  appeals.  Re- 
versed and  remanded. 

O.  F.  Mason,  for  appellant  Smith  0.  Mat- 
son,  Aast  Atty.  Oen.,  for  the  State. 

FURMAN,  P.  J.  In  the  case  at  bar  It  was 
proved  by  tbe  state,  and  not  denied  by  appel- 
lant that  appellant  bad  in  bla  possession  at 
bis  home  something  like  three  gallons  of 
whisky.  We  have  no  doubt  of  tbe  right  and 
power  of  the  Legislature  to  enact  a  statute 
maklDg  the  possession  of  more  than  a  given 
amount  of  intoxicating  llqnors  presumptive 
evidence  of  the  Intent  of  such  person  to  Il- 
legally dispose  of  the  same  in  violation  of 
tbe  prohibitory  liquor  law  of  the  state,  and 
thus  throw  upon  the  defendant  the  burden 
of  proving  tbat  this  possession  was  not  for 
illegal  purposes,  yet  In  tbe  absence  of  such 
a  statute  this  court  Is  without  power  to  es- 
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tabllsh  Bucb  a  rule  merely  upon  proof  of  tbe 
amoQDt  of  Intoxicating  liquor  found  in  the 
possession  of  a  defendant  We  are  of  the 
opinion  that  tbe  amount  of  Intoxicating  liq- 
uor found  In  possession  of  a  defendant  Is  a 
proper  circumstance  to  be  considered  by  the 
Jury  in  connection  with  the  other  facta  and 
drcamstances  of  a  ease  in  determining  as  to 
whether  or  not  It  was  the  latent  of  the  per- 
son having  poss^Ion  of  the  liquor  to  Illegal- 
ly dispose  of  the  same  in  -violation  of  the 
prohibitory  liquor  law  of  the  state,  but  this 
circumstance  alone  cannot  support  a  convic- 
tion. If  It  had  been  proven  that  the  appel- 
lant was  In  possession  of  the  liquor  in  this 
case,  and  had  it  in  some  place  to  which  per- 
sons g«)erally  resorted,  or  if  it  bad  been, 
proven  that  the  home  of  appellant  had  the 
general  reputation  of  being  a  place  where 
intoxicating  llqaors  could  be  illegally  ob- 
tained, tben  tbe  case  wonld  be  entirely  dllTer- 
ent  But  this  case  rests  alone  upon  the  fact 
that  the  appellant  was  found  In  possession 
of  about  three  gallons  of  whisky  at  his  borne, 
without  any  showing  of  facts  which  would 
cause  a  Jury  reasonably  to  believe  that  it 
was  tbe  purpose  of  appellant  to  illegally  dis- 
pose of  tbe  same.  Tbe  Judgment  of  tbe  low- 
er court  is  therefore  reversed,  and  the  cause 
is  roaanded  for  a  new  trial.  ' 

ARMSTRONG  and  X>OYLB,  concur. 


McCarthy  v.  state. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  30,  1911.) 

(Syllabu$  hy  the  Court.) 

1.  iNTOXICATino    LiQUOBS    ({    224*)— POBSEB' 

SION  WITH  Intent  to  Skix— Evidence. 
Id  a  prosecution  for  having  poasession  of 
Intoxicating  liquors,  with  intent  to  sell,  barter, 
give  awa;,  or  otherwise  furnish,  tbe  evidence, 
to'be  BUfKcieut  to  convict,  where  there  is  co 
proof  of  the  payment  by  the  defendant  of  tbe 
special  tax  required  of  Uquor  dealers  by  the 
United  States,  must  show,  in  addition  to  pos- 
Eesslon,  such  acts  or  conduct  of  the  defendant 
as  tend  to  prove  unlawful  intentiOD.  In  the 
absence  of  such  evidence,  it  is  tbe  duty  of  tbe 
trial  court  to  advise  the- Jury  to  acquit  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqaors,  Cent  Dig.  1  281;  Dec.  Dig.  |  224.*] 

2.  Gbiuinal  Law  (|  823»)  — Instructions — 
Errors— CUHE  by  Other  Instructions. 

Error  in  lastructing  that  "it  is  not  neces- 
sary or  incumbent  on  tbe  state  to  show  a  sale, 
en  attempt  to  sell,  or  that  the  licjuors  were 
exposed  or  offered  for  sale,  or  that  the  llg- 
uora  were  owned  by  the  defendant,"  where 
there  is  do  proof  of  payment  br  the  defendant 
of  the  special  tax  required  of  liquor  dealers 
by  the  united  States,  was  not  cured  by  the 
statement  following  that:  "The  unlawful  pur- 
pose or  intention  is  the  essence  of  tbe  offense, 
and  should  be  cl(>arly  made  out  to  the  satis- 
faction of  the  jury,  beyond  a  reasonable  doubt." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lav,  Cent.  Dig.  ||  1092-1995;  Dec.  Dig.  { 
823.*] 


Appeal  from  Kay  County  Court;  Glande 
Duval,  Judge. 

Jack  McCarthy  was  convicted  of  viola- 
tion of  tbe  problbltoty  law,  and  be  a^walSL 
Reversed. 

Herman  S.  Gurley,  for  plaintiff  in  error. 
Cbas.  West,  Atty.  Gen.,  and  Smith  C.  Matson, 
Asst.  Atty.  Gen.  (Andrew  Wood,  of  counsel}, 
for  tbe  State. 

DOYLE,  J.  Tbe  plaintiff  In  error  was 
convicted  In  tbe  county  court  of  Kay  county 
on  an  Information  which  charged:  "Did  un- 
lawfully have  and  keep  In  his  possession 
spirituous  liquor,  to  wit  whisky,  with  the  un- 
lawful Intent  then  and  there  to  sell,  fumlsb, 
and  barter  said  whisky  to  various  persons." 
May  21,  1910,  be  was  ssitenced  to  serve  a 
term  of  90  days  in  tbe  county  Jail  and  pay 
a  fine  of  $250.  To  reverse  this  Judgment, 
an  appeal  was  taken. 

It  Is  contended  that  tbe  testimony  is  whol- 
ly Insufficient  to  support  a  conviction,  and 
that  defendant's  motion  to  direct  a  verdict 
of  not  guilty  should  have  been  sustained. 
After  a  careful  examination  of  the  evidence, 
we  most  conclude  that  tbls  assignment  is 
well  taken.  The  only  evidence  in  relation  to 
the  offense  charged  is  the  testimony  of  the 
officer  who  made  the  arrest  He  testified 
that  the  defendant  had  seven  pints  of  whis- 
ky in  bis  possession  when  arrested.  Ihen 
was  no  evidence,  elth«r  positive  or  presump- 
tive, of  tbe  defendants  Intent  to  violate  any 
of  the  provisions  of  tbe'  prohibition  law,  ex- 
cept the  quantity  of  liquor  in  his  possession. 
Tbe  mere  naked  presuiiq)tIon,  founded  on  the 
fact  of  possession,  staDding  aloneb  is  Insnffl- 
dent  to  support  a  conviction.  The  role  de- 
clared by  Justice  and  reason  requires  that 
the  fact  of  criminal  Intent  be  proved  and 
not  presumed.  Another  rule  which  Is  ap- 
proved by  all  thinking  and  Just  men  requires 
that  guitt  should  fiow  naturally  and  easily 
from  the  facts  proved,  and  be  consistent 
with  all  the  facta 

[1]  The  evidence  should  be  of  such  a  char> 
acter  as  to  overcome  prima  fade  tbe  pre- 
sumption of  innocence.  If  the  evidence  rais- 
es a  mere  suspicion,  or,  admitting  all  It  t&aia 
to  prove,  the  defendant's  guilt  la  left  doubt 
ful  or  dependent  upon  mere  supposition,  sur- 
mise, or  conjecture,  tbe  court  should  advise 
the  Jury  to  acquit  tbe  defendant 

The  court  gave  to  tbe  Jury  tbe  following 
Instruction:  "NaS.  Yon  are  Instrncted  that 
to  prove  an  unlawful  keeping  of  possession 
of  liquors,  with  tbe  intent  to  sell  or  barter 
the  same,  It  Is  not  necessary  or  Incmnbent 
on  tbe  state  to  show  a  aale^  an  attempt  to 
sell,  or  that  the  liquors  were  exposed  or  of- 
fered for  sale,  or  that  the  llqnon  were  own- 
ed by  the  defendant;  but  the  unlawful  pur- 
pose or  intention  Is  the  essence  of  tbe  of- 
fense, and  should  be  clearly  made  out  to  tbe 
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satisfaction  of  the  jury,  beyond  a  reasonable 
doubt.  (Excepted  to  by  defendant  Exc^ 
tlon  allowed.)  Clande  Duval,  Judge." 
■  12]  There  was  no  evidence  In  this  case 
tending  to  prove  the  payment  of  the  special 
tax  required  of  liquor  dealers  by  the  United 
States,  the  payment  of  which,  under  the  pro- 
visions of  the  prohibition  law  (section  4181, 
Snyder),  shall  constitute  prima  fade  evi- 
dence of  the  Intoitlon  to  violate  the  provi- 
sions of  the  act  For  this  reason,  this  In- 
strnctlon  In  effect  Informed  the  Jury  that  It 
would  be  sufficient  to  show  Intent  to  sell, 
furnish,  or  barter  by  proof  on  the  part  of 
the  prosecution  showing  possession  alone, 
and  that  the  burden  was  on  the  defendant 
to  explain  his  possession  of  sach  liquors. 
Withoat  a  doubt,  this  Instruction  was  prej- 
udicial to  the  substantial  rights  of  the  de- 
fendant. 

The  criminal  Intent  Involved  in  the  com- 
mission of  the  offense  charged  Is  the  Intent 
to  sell,  furnish,  or  barter,  and  In  order  to 
convict,  where  there  Is  no  proof  of  payment 
by  the  defendant  of  the  special  tax  required 
of  liquor  dealers  of  the  United  States,  there 
must  be  evidence,  either  positive  or  presamjH 
tive,  amounting  to  ^troof  of  sudi  unlawful 
Intent 

For  the  reason  stated,  the  Judgment  Is 

reversed. 

FUBMAN,  P.  J.,  and  ARMSTRONG,  J.^ 
concor. 


ADAMS  V.  STATE. 
(Criminal  Oourt  of  Appeals  of  Oklahoma. 
Dec.  SO.  1911.) 

Appeal  from  Kay  County  Court ;  Oteude  Du- 
val, Judge. 

W.  H.  Adams  was  convicted  of  having  In  bia 
possession  Intoxicating  liquors,  with  intent  to 
sell,  and.  appeals.  Reversed. 

Herman  S.  Gnrley,  (or  plaintiff  in  error. 
Smith  C:  MatBsn,  Asst  Atty.  Gen.,  for  the 

State. 

DOTLB,  J.  The  plaintiff  in  error  was  con- 
victed upon  an  indictment  returned  in  the  dis- 
trict court  and  duly  transferred  to  the  county 
court  of  Kay  county,  which  charged  that  he 
did  have  tn  his  possession  intoxicating  liquor, 
with  the  intent  to  violate  the  provisions  of  the 
prohibition  law.  May  28,  1810,  judgment  was 
entered  in  accordance  with  the  verdict  of  the 
jury,  and  be  was  sentenced  to  serve  a  term  of  HO 
days  In  jail  and  pay  a  fine  of  $50.  To  reverse 
tills  Judgment,  this  appeal  was  taken. 

The  state  introduced  bnt  one  witness,  the 
agent  of  the  Wells  Fargo  Ejxpress  Company  at 
Bladtwell,  who  produced  the  copy  of  a  waybill 
on  which  was  written,  "2B.  L.,  W.  H.  Adams, 
consignee,"  delivered  by  O.  H.,  received  by  W. 
H.  Adams,  and  was  permitted  to  testify  that  B. 
Zj.  was  supposed  to  stand  for  boxes  of  liquor. 
Tb-^  of  such  waybills  were  permitted  to  be  In- 
troduced in  evideu!*.   On  cross-examination  the 
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witness  admitted  that  he  bad  no  personal  tcnowl- 
edge  of  how  much  or  what  the  paduge  contain- 
ed or  of  the  delivery  of  the  shipments. 

Among  others,  the  court  gave  the  jury  the 
following  InstructiOD:  "Ton  are  instructed 
that  to  prove  an  unlawful  keeping  or  posses- 
sion of  liquors,  with  the  intent  to  sell  or  barter 
the  same.  It  is  not  necessary  or  incnmbent  on 
the  state  to  show  a  sale,  an  attempt  to  sell,  or 
that  the  liquors  were  exposed  or  offered  for  sale, 
or  that  the  liquors  were  owned  by  the  defend- 
ant; but  the  unlawful  purpose  or  intention  is 
the  essence  of  the  offense,  and  should  be  clearly 
made  out  to  the  satisfaction  of  the  jury,  beyond 
a  reasonable  doubt." 

There  was  no  evidence  Introdaced  tending  to 
prove  the  payment  of  the  special  tax  required 
of  liquor  dealers  by  the  United  States,  the  pay- 
ment of  which,  under  the  provisions  of  the  pro- 
hibition law  (section  4181,  Snyder),  shall  con- 
stitute prima  facie  evidence  of  the  intention  to 
violate  the  provisions  of  the  act.  This  instruc- 
tion in  effect  informed  the  jury  that  possession 
alone  is  sufficient  to  show  intent  to  sell  or  bar- 
ter, and  places  the  burden  on  the  defendant  to 
explain  his  possession  of  such  liquors. 

The  criminsi  intent  Involved  in  the  commis- 
sion of  the  offense  charged  is  the  intent  to  sell, 
barter,  give  away,  or  otherwise  furnish,  and, 
nfaile  quantity  la  a  corroborative  circumstance 
that  may  be  considered  by  the  jury  in  connec- 
tion with  other  proof,  possession  In  itself  is 
insufficient  to  sustain  a  conviction.  In  order 
to  convict,  where  there  is  no  proof  of  payment 
by  the  defendant  of  the  special  tax  reqnlted  of 
the  liquor  dealers  by  the  United  States,  there 
must  be  evidence,  either  positive  or  presump- 
tive, tending  to  prove  the  unlawful  intent.  Mc- 
Carthy V.  State,  7  Okl.  Or.  — ,  119  Pac.  1020. 
The  testimony  is  wholly  insufficient  to  support 
a  conviction^  and  the  defendant's  motion  to  di- 
rect a  verdict  of  not  guilty  should  have  been 
sustained. 

The  judgment  is  therefore  reversed. 

FUBMAN.  P.  J.»  and  ASUSTBONG,  7, 
concur. 

PITT  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahomr 

Jan.  8,  1912.) 

Appenl  from  Kay  County  Court ;  Claude  Du- 
val, Judge. 

J.  L.  Pitt  was  convicted  of  violating  the  pro- 
hibitory law,  and  he  appeals.  Reveiied. 

Herman  S.  Gurley,  (ot  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed upon  an  indictment  returned  in  the  dis- 
trict court  and  duly  transferred  to  the  county 
court  of  Kay  county,  which  charged  that  be  did 
have  in  his  possession  intoxicating  liqnor,  with 
intent  to  violate  provisions  of  the  prohibition 
law.  May  28th,  in  accordance  with  the  verdict 
of  the  jary,  the  defendant  waa  sentenced  to 
serve  a  term  of  30  days  in  tin  county  jail  and 
to  pay  a  fine  of  $50. 

The  state  introduced  but  one  witness,  the 
«gent  of  the  St  Louis  A  San  Francisco  Rail- 
road at  Pecbham,  who  produced  several  freight 
delivery  receipts,  signed  by  J.  L.  Pitt  This 
waa  all  the  evidence  in  the  case. 

The  question  presented  la  this  case  was  the 
same  as  in  the  case  of  Adams  v.  State,  7  Okl. 
Cr.  — ,  supra,  and  presents  the  same  question. 

For  the  reasons  given  in  the  opinion  in  that 
case,  the  judgment  It  reversed. 


Digitized  by 


1022 


119  PACIFIC 


REPORTER 


(OU. 


HIKOHMAN  T.  STATE. 

(CrlmlDal  Coart  of  Appeals  of  •  Oklahoma. 

Jan.  2,  lliVi.) 

Appeal  from  Kaj  County  Oonrt ;  Claude  Du- 
vaJL  Judse. 

George  Hincbmao  was  convicted  of  Tloletion 
of  Uie  prohibitory  law,  and  he  appeal*.  Be- 
vereed. 

Herman  S.  Gurley,  tor  plaintiff  in  error. 

PEIR  CURIAM.  The  plaintifF  la  error  was 
convicted  on  an  Indictment  returned  In  the  dis- 
trict court  and  duly  transferred  to  the  coanty 
coart  of  Kay  coanty,  which  charged  that  he  did 
have  in  hie  possession  intoxicating  liquor,  with 
intent  to  violate  provisions  of  the  prohibition 
law.  On  May  28,  1910,  In  accordance  with  the 
verdict  of  the  jury,  he  was  sentenced  to  serve  a 
term  of  '<S0  daja  in  the  coanty  jail  and  to  pay  a 
fine  of  ffiO.  To  reverae  this  judgment,  this  ap- 
peal is  taken. 

The  state  Introduced  bat  one  witness,  the  sta- 
tion agent  of  the  Santa  re  Railway  at  Kaw 
City,  who  produced  two  freight  delivery  receipts, 
dated  January  28  and  February  6.  1810,  each 
for  one  cask  of  bottled  liquor,  and  identified  the 
signatures  thereto  as  those  of  the  defendant, 
which  receipts,  over  the  objection  of  the  de- 
fendant, were  admitted  in  evidence.  He  farther 
testified  that  the  records  were  not  handled  by 
him  personally  all  the  time  In  the  office,  and  he 
did  not  know  of  his  own  personal  knowledge 
what  the  shipments  contained ;  that  the  biiiing 
was  all  he  had  to  go  by.  This  was  all  Ae  evi- 
dence introduced  in  the  case. 

The  defendant  requested  a  peremptory  in- 
struction, as  follows:  "The  court  instructs  the 
jury  to  find  the  defendant,  George  Hinchman, 
not  guilty  of  the  offense  (Aiarged." 

The  focta  and  Issnes  in  tills  case  and  the  aa- 
slgnments  of  error  are  the  same  as  in  the  case 
of  McCarthy  v.  State,  7  OhL  Cr.  — ,  119  Pac 
1020,  and  present  the  same  questions. 

For  the  reasons  given  in  the  opinion  in  that 
case*  the  Judgment  is  reversed. 


BTIiAR  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  80,  1011.) 

Appeal  from  Kay  County  Court ;  Claude  Du- 
TaL  Judge. 

J.  Bylar  was  convicted  of  having  liquor  in  his 
possession,  with  intent  to  sell,  and  lie  appeals. 
Reversed. 

Herman  S.  Otirley,  for  plaintiff  in  error. 
Smith  C.  Matson,  Aaat  Atty.  Gen.,  for  the 

State. 

PER  OUBIAM.  Plaintiff  in  error  was  con- 
victed upon  an  indictment  returned  in  the  dis- 
trict court  and  duly  transferred  to  the  county 
court  of  Kay  count^,  which  charged  that  he  did 
have  in  his  possession  intoxicating  liquor,  with 
the  latent  to  violate  the  provisions  of  the  pro- 
hibition law.  May  28,  1010,  In  accordance 
with  the  verdict  of  the  jury,  the  defendant  was 
aenteaced  to  serve  a  term  of  30  days  in  the 
county  jail  and  to  pay  a  fine  of  $50.  To  re- 
verse this  judgment,  an  appeal  was  taken. 

The  state  introduced  out  one  witness,  the 
agent  of  the  Wells  Fargo  Elzpress  Company  at 
Bledcwell.  who  produced  a  copy  of  a  waybill, 
and  ststed  that  the  original  waybill  had  been 
sent  to  the  head  oflice  of  the  Wells  Fareo  E}x- 
preas  Company  in  New  York.  Over  the  defend- 
nnt'a  objection,  the  copy  was  introduced  as  evi- 


dence, and  t9ie  witness  was  permitted  to  testi- 
fy to  and  exidain  the  abb'reviatioas  Qwreon. 

The  facts  and  issues  in  this  case  and  the  as- 
signments of  error  are  the  same  as  In  the  case 
of  W.  H.  Adams  v.  State,  7  Okl.  Cr.  — ,  11» 
Pac.  1021,  and  present  the  same  questions. 

For  ths  reasons  givoi  In  tin  opinion  la  that 
case,  the  Jn^mentla  zeverMd. 


STUBDLE  V.  STATE. 
(Criminal  Ckinrt  of  Appeals  of  Oklshoma. 
Jan.  e,  1912.) 

(ByUalnu  hv  the  Court  J 

1.  CsnanAX.  Law  (|  1186*)— New  TsiaXj— 
Grounds. 

When  the  testimony  introduced  on  behalf 
of  the  state  is  conflicong,  and  no  testimony 
is  introduced  on  behalf  of  the  accused,  aira 
the  record  discloses  errors  on  the  part  of  the 
trial  court  reasonably  calculated  to  mislead  the 
jury,  a  new  trial  should  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  118a*] 

2.  CbIHINAI.  La.W  (t  666*)— TBIAIr-COlfDUCV 

in  General. 

The  courts  are  not  partisans  of  tiie  stats 
nor  of  the  accused.  It  Is  their  duty  to  preserre 
and  protect  the  rights  of  esch  fat  a  lair  sod  im- 
partial manner. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Id^^^Gent  Dig:  H  lBZ4r-llfSS;  Dea  Dig.  | 

Appeal  from  Onster  Oonnty  Cotirt;  J.  C. 
McKnlght,  Judge. 

Charies  Stnedle  was  conTlcted  of  selUns 
intoxlcatliv  liquor,  and  aroeala.  Revosed 
and  lemanded  for  new  trlaL 

Phillips  ft  Mills  and  Chas.  D.  Peck,  for 
plaintlfl  In  error.  Smith  Q.  Matson  and  E.  G. 
Spllnian,  AssL  Attys.  Gen.,  tor  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error 
was  convicted  in  the  connty  court  of  Caster 
county  on  a  charge  of  selling  intoxicating 
liqnor,  and  his  punishment  fixed  at  a  fine  of 
|100  and  imprisonment  in  the  connty  Jail  for 
a  period  of  30  days. 

The  testimony  on  behalf  of  the  state  was 
from  three  witnesses,  two  of  whom.  In  a 
measure,  corroborate  each  other  on  some 
material  points.  The  third  witness  directly 
contradicts  the  principal  testimony  given  by 
the  other  witnesses.  During  the  cross-exam- 
ination of  the  prosecuting  witness.  It  devel- 
oped that  be  was  acting  In  the  capacity  of 
a  private  detective,  and  that  he  had  secared 
the  services  of  one  or  two  other  persons. 

[2]  At  the  close  of  the  state's  testimony, 
counsel  for  plaintiff  in  error  requested  the 
court  to  advise  the  jury  to  return  a  verdict 
for  the  accused.  In  response  to  this  motion, 
the  court  used  the  following  language : 
"Which  motion  the  court  promptly  oveos 
rules.  Tou  have  no  right  to  make  such  a 
motion."  Counsel  excepted  to  the  remark. 
The  trial  court  is  entirely  mistaken  as  to 
the  rights  of  counsel,  and  should  not  have 
indulged  In  the  remarks.    Courts  should  be 
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fair  aDd  impartial  In  all  their  rnllnga.  Ttae 
trl$l  court  la  no  more  the  partlaan  of  the 
state  thai)  he  Is  of  the  accused.  It  la  his 
dnt7  to  see  that  all  rights  are  preaerred, 
those  of  the  accnsed  as  well  as  fihose  of  the 
state. 

[1]  Under  the  clrcnmstances  dlsdoaed  b7 
this  record,  we  are  not  able  to  say  that  this 
plaintiff  In  error  had  a  fair  and  Impartial 
trial,  especially  In  view  olf  the  &ct  that  the 
state's  own  witnesses  disagreed.  The  prin- 
cipal prosecuting  witness  admitted  that  he 
was  employed  to  secure  testimony  against 
plaintiff  in  error,  and  was  to  rec^ra  $10  In 
case  of  conviction. 

The  judgment  is  leversed,  and  the  eanae 
remanded,  with  directions  to  yrant  a  new 
trial  In  accordance  with  law. 

FUBUAN,  P.  J.,  and  DOYLIS,  Goncnr. 


scoirr  V.  STATU. 

(Ozlndnal  Court  of  Appeals  of  Oklahoma.  Jan. 

6,  1012.) 

(Syttabui  &v  the  Court.) 
Ihtoxxoatino  Liquobs  (S  216*)  —  Obiuinal 

FaOaBOUnOIfS  — INDICTIUNT  AND  IlfrOBUA- 

An  information  or  indictment  which 
charees  an  accused  with  the  crime  of  fiimwA- 
ing  intoxicating  liqaor  should  set  out  the  epe- 
dnc  acts  necessary  to  constitute  an  offense; 
the  term  "famishing"  being  too  indefinite. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
^nors.  Cent  Dig.  U  268-260;  Dec.  Dig.  I 

AOT>eal  ftrom  Chwokee  County  Conrt ;  J.  T. 
Parka,  Jndg& 

Scoot  Bcott  was  convicted  of  violating  the 
prohibitory  law,  and  appeala.  Beversed  and 

remanded. 

Bruce  L.  Keenan,  for  plaintlfC  in  error. 
Smith  0.  Matson  and  B.  O.  BpUman,  Aaat 
Attys.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  prosecution  In  this 
case  was  instituted  in  the  county  conrt  of 
Cherokee  county  on  an  information  charging 
plaintiff  In  error  with  aeUing  intoxicating 
liquor.  The  information  waa  in  the  usual 
term  tor  that  purpose.  During  the  progress 
of  the  trial,  the  county  attorney  was  permit- 
ted to  amend  the  information,  so  as  to  charge 
the  defoidant  with  fumlahtaig  audi  Uquor. 
The  state  elected  to  stand  on  the  informa- 
tion as  amended,  leaving  it  in  a  very  Indefi- 
nite and  nnaattefaetOTy  condition. 

In  the  light  at  the  record  before  ua.  It  ap- 
peara  that  the  charging  part.ctf  the  informa- 
tion upon  whldi  plalntUC  in  vnor  waa  finally 
tried  reada  aa  follows:  •  •  •  Did,  in 
Cherokee  conn^,  and  In  the  state  of  Okla- 
homa, on  or  abont  the  20t3i  day  of  Novem- 
ber, 1810,  and  anterior  to  the  presentment 
haieot,  commit  the  crime  of  aelilng  liquor, 

•PoroChw 


in  the  manner  and  form  as  follows,  to  wit, 
did  unlawfully  furnish  one  pint  of  spirituous 
liquor,  to  wit,  one  pint  of  whisky,  to  G.  J.  h. 
Beasley.  George  Myers,  Cleve  Presley,  and 
BUI  Andwson  for  one  dollar,  contrary  to  the 
form  of  the  statute  In  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state."  This  Is  entirely  too  Indefinite. 
If  one  is  to  be  charged  with  fumiahino  liq- 
uor, the  facts  constituting  the  furnishing 
should  be  pleaded.  "Furnishing"  Is  a  very 
indefinite  term.  Every  sale  is  a  furnishing, 
but  not  every  furnishing  is  a  sale.  This 
qnestion  has  been  determined  by  a  number 
of  courts.  We  think  the  Supreme  Court  of 
Georgia,  in  Southern  Elxpress  Co.  v.  State, 
107  Ga.  670,  83  S.  E.  637,  46  L.  B.  A.  417,  73 
Am.  St  Rep.  146,  lays  down  the  correct  rule. 
The  statute  in  that  atate  Is  very  similar  to 
ours.  The  principle  is  identical.  We  quote 
from  the  opinion  the  following:  "I/quors 
are  always  furnished  when  there  Is  a  deliv- 
ery, but  a  pe»on  may  be  furnished  by  other 
means  than  a  sale,  and  the  General  Assem- 
bly, by  the  use  of  the  word,  intended  to  im- 
pose further  restrictions  than  those  embraced 
in  the  prohibition  of  the  sale." 

The  facts  disclosed  by  this  record  clearly 
establish  a  sale  under  the  holdings  of  this 
court  since  the  opinion  In  the  case  of  Buch- 
anan T.  State,  4  Okl.  Cr.  645,  112.  Pac.  32, 
overruling  Reed  v.  State,  3  OkL  Cr.  16,  103 
Pac.  107.  24  li.  R.  A  (N.  S.)  268.  But 
the  court  elimlnatea  this  feature  by  permit- 
ting the  amendment,  striking  out  that  por- 
tion of  the  information  charging  the  sale, 
and  allowing  the  county  attorney  to  stand 
on  the  general  term  of  "furnishing."  The 
writer  is  of  the  opinion  that  the  doctrine  In 
the  Reed  Case  Is  the  correct  mle  of  law, 
but  the  doctrine  announced  In  Buchanan  v. 
State,  supra,  taaa  now  become  the  rule  of  Uils 
court. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  cause  the  county  attorney  to  file  a  new 
Information,  properly  charging  the  offense 
of  unlawfully  furnishing  intoxicating  liquor, 
if  the  accused  la  to  be  retried  therefor. 

rORMAN.  P.  3.,  and  DOYLB,  concur. 


STATE  V.  POTELLO. 

(Supreme  Court  of  Utah.   Dec.  13,  1011.) 

1.  LABCEIfT  (!  55*)— HOBSB  THEn— EVIDXNO 
— SnFFTCIENCT. 

Evideoce  heJd  Insufficient  to  sustain  a  con- 
viction of  horse  theft 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  152.  164-169;  Dec.  Dig.  »  557*] 

2.  COHBITXUTXOHAL  LAW  (|  B6*)--^NCB0A0H- 
KKHT  ON  jTmiGIABT— RUUS  OT  SviDBItCE. 

Comp.  Laws  1007.  1  4855,  providing  that 
possession  of  property  recently  stolen  when 
tbe  possessor  fails  to  make  satisfactory  ex- 
planation shall  be  deemed  prima  facie  evi- 
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dence  of  his  ^uilt,  is  not  Invalid  as  encroach- 
ing uiwn  the  judiciary  on  the  theory  that  mere 
proof  of  the  larceny  and  of  accused'B  recent 
possession  requires  a  conviction. i 

[Ed.  Note.— For  other  cases,  see  Gonstita- 
tional  Law,  Cent  Die  {  59;  Dec.  Dig.  {  55.*] 

3.  Labcert  (f  64*)— liABcanT— "Pkdu  Fa- 
cie Evidence." 

The  term  *'prima  facie"  evidence,  within 
Comp.  Laws  1007,  S  4355,  which  provides  that 
possession  of  property  recently  stoleDt  when 
Oie  possessor  fallB  to  make  satisfactory  ex- 
planation, shall  be  deemed  prima  facie  evidence 
of  guilt,  means  "presumptive"  evidence,  the 
term  not  meaning  tnat,  unless  rebutted  by  oth- 
er evidence  or  discredited  by  circumstances, 
the  proof  becomes  conclnsive  as  to  guilt. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  SS  170-178;   Dec  Dig.  S  64.* 

JTor  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5649,  0550;  vol.  8,  p.  7762.] 

4.  CONSTITUTIONAI,  LAW  (|  55*)  —  LEGISLA- 
tive poweb—encboacnuent  or  judiciabt 
-Rules  of  Bvidkhce. 

The  Legislatare  can  declare  that  certain 
facts  shall  be  prima  fade,  presumptive,  not 
conclusive,  evidence  of  another  and  substantive 
fact  essential  to  conviction  wh^  they  have 
some  fair  relaticoi  to  or  connection  wiUi  such 
other  fact 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional  Law,  Cent  Dig.  i  59;  Dec.  Dig.  (  55.*] 

6.  CamiNAL  Law  ({  306*)— Evidence— Pbb- 

SCMPTIONS. 

One  presumption  or  inference  cannot  rest 
upon  another. 

[Ed.  Note.— For  other  cases,  tee  Criminal 
U  w.  Dec.  Die  I  SOd.**] 

8.  Cbiuinax.  Law  (S  662*)— Bvidsncb— Sur- 

FICIENOT. 

Accused  cannot  complain  of  inBnfflcieD<7 
of  the  evidence  to  sustain  a  conviction,  thouni 
the  state  failed  to  make  a  case,  if  be  hims»f 
proved  one  for  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !  126S;  Dec.  Dig.  S  562.*] 

7.  LABOBlfT  ((  64*)— BVIDBIICE— SumOIENCT, 

In  a  larceny  trial  tba  state  cannot  rely 
upon  accaaed's  recent  possession  of  the  prop- 
erty u  evidence  of  his  guilt,  within  Comp. 
Laws  1907,  f  4355,  if  the  only  evidence  of  the 
larceny  la  afforded  the  defendant's  evidence, 
and  that  ihowa  tliat  the  larceny  was  committed 
by  another.* 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  fl  170-178;  Dec.  Dig.  |  64.*] 

Appeal  from  DlsMct  Conrt,  Bearer  Coun- 
ty; Joshua  Greenwood,  Judge. 

P.  Potello  was  convicted  of  grand  larceny, 
and  he  appeals.  Reversed  and  remanded. 

George  B  Greenwood  and  C  C  Parsons, 
for  appellant.  A.  R.  Barnes,  Atty.  Q^.,  for 
the  State 

ETTBAUP,  J.  [1]  The  defendant  was  con- 
victed of  stealing  a  horse,  which,  under  our 
statute^  is  grand  larceny.  He  contends  that 
the  eridoice  Is  Insofflclent  to  sustain  the  con- 
viction. 

The  evidence  on  bebalf  of  the  state  shows 


*  People  V.  Swaimr.  6  UUh,  93.  21  Pac.  400:  Peo- 
ple V.  Chadwlck.  T  UUh,  184,  25  Pac.  737;  People 
V.  Hart.  10  Utah,  KH,  S7  Pac.  S30;  SUta  v.  Webb. 
18  Utab.  HI.  66  Pao.  169;  State  v.  Overeon,  SO  Utah. 
22.  83  Pac  667. 

*  Stat*  V.  Converse,  m  Pac  lOML 


that  the  horse,  with  other  live  stock,  got 
out  of  tbe  corral  of  the  owner  at  Frisco  and 
strayed  away.  No  particular  search  or  effort 
was  made  to  find  the  horse  until  about  four 
or  five  months  thereafter,  when  some  one  la- 
formed  the  owner  that  the  horse  was  seen 
about  tbe  defendant's  ranch  at  or  near  Wata 
Wah  Springs  15  or  20  nilles  away.  Tbe  own- 
er, bis  brother,  and  Bert  James,  went  to  the 
defendant's  place  In  search  of  him.  The  de- 
fendant knew  them.  They  greeted  each  oth- 
er friendly.  After  feeding  and  stabling  tbelr 
horses  In  the  defendant's  corral,  and  pretend- 
ing that  they  tbemselves  might  desire  to  use 
the  corral  to  gather  horses  from  the  rai^se, 
asked  permission  to  look  about  the  defend- 
ant's premises.  They  were  readily  permitted 
to  do  so;  the  defendant  going  with  them 
and  showing  them  about  The  owner  testi- 
fied that  tbe  defendant  freely  and  courteous- 
ly showed  them  everything,  and  made.no 
concealment  of  anything.  They  asked  blm 
about  his  corral,  which  was  newly  construct- 
ed. He  told  them  it  was  built  to  corral  wild 
horses  down  on  the  range  some  distance 
away,  and  that  there  were  lots  of  wild  hors- 
es there  not  belonging  to  any  one,  and  that 
he  was  going  to  get  some  of  them.  The  own- 
er told  blm  he  had  better  not  do  that  After 
looking  over  the  defendant's  horses  about 
tbe  premises,  one  of  them  asked  blm  where 
his  "broncho"  was.  He  told  them  be  was 
In  tbe  field  and  pointed  to  the  direction  and 
place  where  tbe  horse  was,  about  a  mile 
away,  and  said  that  he  had  him  hobbled  be- 
cause he  was  wUd.  One  of  them,  pretending 
that  be  might  desire  to  trade,  requested  to 
see  the  horse.  Tbe  defendant  at  first  vol- 
unteered to  go  and  get  him,  and  then  sug- 
gested that  Bert  James,  who,  with  the  de- 
fendant's knowledge,  had  seen  the  horse  a 
few  days  before,  should  go  and  get  him.  He 
did  so.  When  he  returned  with  the  horse. 
In  about  15  or  20  minutes,  the  owner,  after 
looking  at  him,  said  that  the  horse  belonged 
to  him.  Defendant  said  that  he  did  not  and 
that  be  belonged  to  him,  the  defendant  Tbe 
owner  asked  the  defendant  where  he  got  the 
horse.  He  replied,  "From  the  Indians."  The 
owner,  "What  Indians?"  The  defendant  "I 
don't  know  which  Indian."  The  owner, 
"There  Is  no  Indian  around  here  or  from 
town  but  what  knows"  the  horse.  Tbe  de- 
fendant: "Well,  I  don't  know  which  Indian. 
He  may  be  gone  this  way  or  that  way  to 
Indian  Peak  to  get  pine  nuts."  The  horse 
had  been  recently  branded  with  tbe  defend- 
ant's brand.  The  owner  called  the  defend- 
ant's attention  to  an  old  brand,  which,  as 
testified  to  by  the  owner,  thoogb  somewhat 
Indistinct,  yet  was  sufficiently  visible  to  be 
distinguishable,  and  said  that  the  old  brand 
was  his  brand.  Tbe  defendant  replied  that 
tbe  mark  shown  him  was  not  a  brand  but  a 
bite.  The  owner  said:  "That  Is  not  a  bite; 
that  Is  my  brand;"  and  told  the  defendant 


■Per  other  eases  sm  same  toplo  and  seoUoa  NUHBBR  ia  Dm.  mg.  ft  Am.  Dig.  X*r  Ne.  aartw  ft  lUv'r  Xadans 


Digitized  by 


Google 


CtaH) 


STATE  V. 


POTELIjO 


1025 


that  he  bad  better  give  up  the  horee.  The 
defendant  replied  that  he  would  do  so  If  the 
owned  paid  him  $20,  the  amount  which  the 
defendant  had  paid  for  the  horse.  This  the 
owner  declined,  and  undertook  to  lead  the 
horse  away;  but  the  defendant  forbade  blm. 
A.  wrangle  ensued,  In  which  each  reasserted 
his  claim  of  ownership  and  right  of  posses- 
slon  to  the  horse.  The  owner  thereupon  said 
that  he  would  send  the  sheriff  for  the  horse, 
and  he  and  his  companiona  departed.  He 
returned  to  Frisco,  and  there  In  a  few  days 
obtained  a  writ  of  replerln  In  a  cirll  action 
and  caused  a  warrant  of  arrest  to  Issue  In 
a  criminal  action.  In  which  the  defendant 
was  charged  with  grand  larceny.  The  sherlfF 
testified  that  In  saving  the  writs  and  In 
bringing  the  defendant  to  Frisco  he  told  him 
that  he  did  not  steal  the  horse,  and  that  he 
bought  him  from  an  Indian  and  gave  $20 
for  hUn;  and  upon  further  inquiry  told  the 
sheriff  that  he  bought  him  from  a  man  nam- 
ed Walker  and  a  man  named  Darls,  and  that 
Walker  was  an  Indian,  or  looked  like  an  In- 
dian. The  evidence,  without  dispute,  shows 
that  Walker  was  of  very  dark  complexion, 
and  was  a  Mexican  of  the  half  blood.  He 
further  told  blm  that  Walker  and  Davis 
worked  about  his  place  building  a  corral, 
and  that  they  had  been  running  horses  on  the 
range  near  by,  and  that  he  took  the  horse 
in  question  from  them  for  a  board  bill 
amounting  to  about  $20.  When  the  defend- 
ant arrived  at  Frisco,  he  and  the  owner  took 
a  drink  in  a  saloon,  and  in  a  friendly  con- 
versation between  them  the  defwdant  said: 
"I  know  the  horse  is  yours,  and  that  the 
old  brand  was  your  brand;  but  I  thought 
it  was  a  bite."  The  owner  said:  "I  know 
you  thought  it  wu  a  bite,  but  it  was  my 
brand." 

Wbat  became  of  the  <Avl\  salt  is  not  made 
to  appear,  nor  is  it  material.  The  criminal 
action  was  either  dismissed  or  abandoned, 
for  subsequently  the  sheriff  filed  a  complaint 
before  a  different  magistrate  charging  the 
defendant  with  larceny,  upon  which  com- 
plaint the  defendant  was  held  to  answer. 
The  owner  testified  that  prior  to  the  de- 
fendant's arrest  he  had  not  sold  or  other- 
wise disposed  of  the  horse  to  any  one,  and 
that  the  defendant's  possession  was  without 
his  authority.  It  was  further  made  to  ap- 
pear that  Walker  and  Davis  had  been  em- 
ployed at  Frisco.  A  short  time  before  the 
defendant  obtained  possession  of  the  horse, 
they  went  to  the  springs  and  were  there  seen 
about  the  defendant's  premises.  A  number 
of  rai^  horses  belonging  to  different  own- 
ers, including  the  owner  of  the  horse  in  ques- 
tion, ranged  in  the  vicinity  of  the  defend- 
ant's ranch  some  six  or  eight  miles  away. 
There  is  no  direct  evidence  on  the  part  of 
the  state  that  the  horse  when  be- left  the 
owner's  corral  strayed  to  the  range,  or  that 
he  was  thereafter  seen  on  the  range.  There 
la  direct  evidence  to  show  tliat  the  horse  had 
been  on  the  range  the  prevloiu  7«ar.  The 
U9P^-05 


owner  testified  that  after  the  horse  got  out 
of  the  corral  others  told  him  that  they  had 
seen  the  horse  on  the  range;  and  that  the 
natural  disposition  of  a  horse,  under  the 
circumstances,  was  to  stray  back  to  the 
range.  But  neither  the  owner,  nor  any  other 
witness  in  behalf  of  the  state,  testified  that 
after  the  horse  got  out  of  the  corral  be  was 
seen,  or  found  on  the  range,  or  that  some 
one  there  took  and  drove  him  away.  The 
direct  evidence  of  the  state  bnt  shows  that 
the  horse  got  out  of  the  corral,  strayed 
away,  and  was  found  In  the  defendant's  pos- 
session, who  claimed  he  bought  him  from  an 
Indian,  and  who  refused  to  give  blm  up.  So 
that  upon  the  evidence  of  the  state  the  facts 
that  the  horse  when  he  left  the  corral  stray- 
ed to  or  was  thereafter  on  the  range,  or  that 
some  one  there  took  and  drove  him  awaj', 
rest  on  mere  inferences. 

When  the  owner  and  his  companions  were 
at  the  defendant's  place  and  demanded  pos- 
session of  the  horse,  as  heretofore  stated, 
Walker  and  Davis  were  then  about  the  de- 
fendant's place  and  heard  much  of  the  con- 
versation between  the  defendant  and  the 
owner.  The  owner  did  not  then  know  that 
the  defendant  claimed  that  he  got  the  horse 
from  them,  or  that  the  defendant,  by  the 
term  "Indian."  meant  Walker.  Another  wit- 
ness for  the  state,  a  Uvery  stable  keeper,  tes- 
tified that  before  Walker  and  Davis  went  to 
the  springs  they  were  employed  by  him  about 
his  stable  at  Frisco.  There,  prior  to  tbelr 
leaving,  be  overheard  a  part  of  a  conversa- 
tion between  them  and  the  defendant  In 
which  the  defendant  stated  that  be  would 
make  them  a  better  pn^wsltlon  in  running 
wild  horses. 

The  defoidant  was  a  witness  in  his  own 
behalf.  He  testified  that  be  was  a  married 
man  and  lived  with  his  wife  on  a  ranch  at 
the  springs.  There  he  was  employed  by  the 
South  Mountain  Mining  Company  to  look  aft- 
er and  protect  certain  water  rights  belong- 
ing to  it  He  also  did  work  for  It  at  Mew- 
house,  eight  miles  away,  where  It  was  ax* 
gaged  in  mining.  Walker  and  Davis  came 
to  his  place  and  told  him  that  they  had  hors- 
es on  the  range,  and  that  they  desired  to 
gather  them.  They  asked  i}erml8slon  to 
build  a  corral  on  his  premises  for  such  pnr- 
poae.  He  consented  to  that  upon  the  under- 
standing that  the  corral  be  left  when  they 
got  through.  They  built  the  corral.  The 
defendant  assisted  them  a  short  time.  They 
were  about  the  defendant's  place  several 
weeks  and  boarded  some  of  the  time  with 
him.  They  owed  him  about  $20  for  board. 
They  brou^t  different  horses,  as  he  sup- 
posed, and  as  they  told  him,  from  the  range, 
and  placed  them  in  the  corral.  Among  tbem 
was  the  horse  In  question.  They  tried  to 
sell  him  to  the  defendant  and  offered  to 
sell  him  to  otbers.  They  were  not  able  to 
pay  the  board  bill,  and  finally  tendered  the 
horse  in  payment  of  it  The  defendant  was 
man  or  less  bade  and  forth  from  his  place 
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to  tlw  mine  at  Neirttouae  On  one  occasion, 
when  Uie  defoidant  was  absent  and  at  the 
min^  Walker  and  Davis  branded  the  borse 
with  the  d^endan^B  brand.  He  had  no 
knowledge  of  it  until  he  returned.  They 
again  tendered  the  horse  In  payment  of  the 
board  bill,  vhea  he  then  accepted.  In  all 
this-  the  defendant  was  corroborated  bj  his 
wife.  Otber  and  disinterested  witnesses  tes- 
tified that  they  saw  Walker  and  Davis  lead- 
ing and  driving  four  or  five  horses  at  or 
near  the  springs,  and  place  them  in  the  de- 
fendant's corral,  and  that  among  them  was 
a  horse  answering  the  description  of  the  one 
in  question.  The  defendant  and  another  vrit- 
ne»s  testified  that  the  mark  on  the  horse 
claimed  by  the  owner  as  his  brand  was  so 
indistinct  as  not  to  be  distinguishable,  and 
that  It  appeared  to  be  the  result  of  a  bite  or 
scratch.  The  defendant  also  testified  that, 
when  the  owner  and  his  companions  were 
at  his  place,  Walker  and  Davis  heard  the 
conversations  between  the  owner  and  the 
defendant,  and  that  the  owner  had  talked 
with  them.  While  James  was  gone  after 
the  horse,  Walker  and  Davis  went  to  the 
defendant's  wife  and  told  her  that  the  de- 
fendant must  tell  the  owner  that  he  got  the 
horse  from  the  Indians,  and  that  if  he  did 
not  do  so  there  would  be  trouble;  that  they 
would  burn  his  house.  This  was  communi- 
cated to  the  defendant  before  James  re- 
turned. The  defendant  further  testified  that 
Walker  and  Davis  were  armed  and  carried 
guns  most  of  the  time;  that  he  was  afraid 
of  them,  and  for  that  reason  he  told  the 
owner  that  he  got  the  horse  from  the  Indians, 
and  did  not  tell  him  he  got  the  horse  from 
Walker  and  Davis.  The  next  morning  Walk- 
er and  Davis  left,  and  the  defendant  has  not 
seen  nor  heard  of  them  'since.  It  is  also 
made  to  appear  that  the  defendant,  after  his 
arrest,  filed  a  complaint  before  a  magistrate 
chai^g  Walker  and  Davis  with  the  theft 

The  defendant  had  been  in  the  employ  of 
the  mining  company  and  Its  predecessor  for 
about  four  years.  One  year  be  lived  at  New- 
house,  and  three  years  at  the  springs.  Prior 
to  that  he  was  a  section  boss  for  a  railroad 
company  at  Los  Vegas,  Nev.  Before  that 
he  was  in  the  employ  of  a  smelttug  company 
at  Bingham.  Before  coming  West  he  was 
employed  at  Columbus,  Ohio,  and  In  Boston, 
where  he  worked  seven  years  for  one  com- 
pany. The  superintendent  of  the  mining 
company  and  other  witnesses  testified  to 
the  defendant's  good  character.  That  tes- 
timony was  not  controverted. 

Upon  this  evidence  the  dtitoadant  was  con- 
victed and  sentoiced  to  a  tenn  ot  two  years 
in  the  state  prison. 

[I]  We  have  a  statute  (Comp.  Laws  190T, 
§  4855)  which,  after  defining  "larceny,"  pro- 
vides that  "possession  of  property  recently 
stolen,  when  the  party  in  posMsslon  falls  to 
make  a  satisfactory  explanation,  shall  be 
deemed  prima  fade  evidence  of  guilt"  By 
reason  ot  this  statute  dw  stat*  eontends  that 


the  evUtawe  is  sufficient  to  siqn>ort  the  ver- 
dict tm  it  asserts  tiiat  the  evidence  shows 
the  commission  of  a.  larceny  by  some  (me, 
possession  of  the  property  recent^  stolen  Id 
the  defendant  and  that  the  qaesthm  of 
whether  the  explanation  of  bis  possession 
was  "satisfactory'*  was  one  tot  the  Jury. 

The  defendant  contmds  tiiat  the  statute 
is  invalid  because  it  is  on  ouxoachmait  by 
the  Legislature  upon  the  prerogatives  of  the 
Judiciary.  In  support  of  this  the  defendant 
urges  that  from  the  mere  proof  of  the  lar- 
ceny and  possession  of  the  recently  stolen 
property  in  the  accused  the  statute  requires 
a  conviction,  unless  tbe  accused  shall,  to 
the  satisfaction  of  tbe  jury,  be  able  to  ac- 
count for  or  explain  bis  possession  consist- 
ent with  innocrace.  In  other  words,  the 
defendant  in  effect  contends  that  should  the 
state  merely  prove  the  larceny  and  recent 
possession  In  tbe  defendant  and  rest  and 
should  the  defendant  then  also  rest  the 
Jnry,  because  of  the  statute,  would  be  re- 
quired to  convict 

The  contention  Involves  two  things:  First- 
ly, what  in  the  absence  ot  other  evidence, 
must  the  state,  under  the  statute,  prove  to 
make  a  "prima  facie"  case?  Secondly,  what 
Is  meant  by  the  term  "prima  facie"  as  used 
In  the  statute?  If  the  constmctlon  to  be- 
given  the  statute  is  such  as  contended  for 
by  tbe  defendant  we  think  it  follows  that 
the  statute,  for  the  reason  ui^ed,  Is  Invalid. 
That  is  to  say,  shonld  the  Legislature  declare 
that  on  the  mere  proof  of  a  larceny  and  re- 
cent possession  In  the  accused,  and  nothing 
more,  a  Jury  Is  required  or  bound  to  convict 
though  It  may  not  upon  such  evidence  ad- 
duced be  convinced  beyond  a  reasonable 
doubt  of  the  defendant's  guilt  such  legisla- 
tion would  be  an  encroachment  upon  ttus 
prerogatives  of  the  Judiciary.  But  we  think 
the  statute  does  not  mean  that 

Independently  of  a  statute,  the  author- 
ities are  in  conflict  as  to  whether  mere  re- 
cent possession  of  stolen  property  Is  even 
evidence  against  the  accused.  In  most  Ju- 
risdictions, and  by  the  great  weight  of 
authority,  the  mere  fact  of  possession  of 
property  recently  stolen  Is  held  to  be  evl- 
deuce  against  the  i>ossessor.  In  others,  only 
his  "unexplained  possession"  Is  held  to  be 
evidence  against  him.  .  26  Cyc.  131-1S4 
Whether  such  evidence  alone  Is  sufficient  to 
sustain  a  conviction  Is  an  entirely  different 
thing.  It  was  held  by  the  Utah  Territorial 
Supreme  Court  (People  v.  Swaz^,  6  Utah, 
93,  21  Pac.  400;  People  r.  Chadwicfc,  7  Utah. 
134,  26  Pac.  737;  and  People  v.  Hart  10 
Utah,  204,  37  Pac.  330)  that  "it  seems  to  be 
the  established  doctrine,  especially  In  this 
western  country,  that  in  larceny  tbe  recmt 
possession  of  stolen  property  Is  not  of  it- 
self sufficient  to  warrant  a  conviction." 
Cases  are  there  dted  supporting  sudi  a 
holding.  Others  may  be  found  in  25  Cyc 
184.  We  do  not  find  any  different  boldbig 
either  tlie  territorial  or  state  Snproms 
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Court,  unless  it  Is  the  case  of  State  t.  Webb, 
18  Utah,  441.  66  Pac  159.  While  we  think 
there  Is  aome  doubt  as  to  the  holding  In  that 
case  on  this  point,  yet  we  think  from  the 
statement  of  facts  as  disclosed  by  the  opin- 
ion there  was  there  some  direct  evidence 
of  the  taking.  There  certainly  was  a  show- 
ing in  that  case  on  the  part  of  the  state  of 
an  untrathfnl  explanation  with  respect  to 
the  defendant's  possession.  In  the  case  of 
State  V.  Overson,  SO  Utah,  22,  83  Pac.  657, 
the  question  of  snfflclency  of  the  evidence 
to  sustain  a  verdict  was  neither  presented 
nor  considered.  That  Is  expressly  stated  In 
iMth  the  prevailing  and  dissenting  opinions. 
That  case  was  ruled  on  entirely  dUtennt 
qnestlons. 

From  a  reading  of  the  statute  under  con- 
slderatloD  it  will  be  seen  that  the  mere 
proof  of  the  larceny  and  recent  possession 
in  the  accused  does  not  make  a  prima  facie 
case  of  guilt.  The  statute  says  that  those 
things,  tt^ether  with  the  failure  "of  the 
party  In  possession"  to  make  a  satisfactory 
explanation,  "shall  be  deemed  prima  fade 
evidence  of  guilt."  To  say,  under  the  stat- 
ute, that  the  state  has  made  a  prima  fade 
case  of  guilt  by  the  mere  proof  of  the  lar- 
ceny and  recent  possession  in  the  accused,  is 
to  say  something  not  declared  by  the  stat- 
ute. If  the  Legislature  had  Intended  that. 
It  may  be  presumed  it  would  have  said  so 
In  language  which  readily  would  convey 
such  a  meaning.  The  language  employed 
does  not  convey  that  meaning.  It  would 
seem  a  very  strained  construction  of  the 
statute  to  say  that,  when  the  state  bad 
adduced  proof  tending  to  show  the  larceny 
and  recent  possession  In  the  accused,  It 
could  rest,  and  then  shift  or  cast  the  bur- 
den on  the  accused  to  satisfactorily  explain 
his  possession.  To  say  that  would  mean 
that  the  state  in  the  first  Instance  was  re- 
Qulred  to  only  prove  the  larceny  and  re- 
cent prasesslon  In  the  defendant,  which,  un- 
der the  terms  of  the  statute.  Is  not  a  prima 
fade  case,  and  then  cast  the  burden  oh  him 
to  explain  his  possession,  which  If  done  by 
him  satisfactorily  and  consistent  with  in- 
nocence, then  the  state  had  not  made  a  pri- 
ma fade  case.  If,  however,  he  bad  failed  or 
was  unable  to  make  such  an  explanation  to 
the  satisfaction  of  the  jury,  then  the  state 
had  made  a  prima  facie  case  of  guilt.  That 
Is,  the  question  of  whether  the  state  in  the 
first  instance  and  when  it  rested  bad  made 
a  prima  fade  case  would  depend  upon  the 
showing  made  by  the  defendant  with  re- 
spect to  his  possession  and  whether  it  was 
accounted  for  or  explained  to  the  satisfac- 
tion of  the  jury.  And  bence  they,  and  not 
the  court,  would  determine  and  be  the  Judg- 
es of  whethOT  the  state  had  made  a  prima 
fade  case,  a  doctrine  violative  of  all  prin- 
ciples of  criminal  Jurisprudence.  We  think 
the  statute  does  not  mean  that  To  so  hold 
is  to  hold  that  Juries  in  larc^  cases  are 
the  Jndgea  at  botb  law  and  fact. 


We  think  a  fair  meaning  of  the  statute 
is  that,  to  make  a  prima  fade  case  of  guilt, 
the  state,  in  the  absence  of  other  evidence, 
must  show  the  larceny,  recent  possession  in 
the  accused,  and  that  he  failed  to  make  a 
satisfactory  explanation.  That  is,  that  he, 
when  asked  about  his  possession,  or  when 
called  upon  to  explain  it,  remained  silent 
when  he  ought  to  have  spoken,  or  gave  an 
untruthful  account,  or  unreasonable,  or  im- 
probable, explanation,  of  it;  or  gave  some 
explanation  not  consistent  with  innocence. 
When,  In  the  absence  of  other  evidence  to 
prove  the  offense  and  that  the  accused  com- 
mitted it,  tbeae  things  are  shovm  by  the 
state,  then  a  prima  fade  case,  under  the 
statute,  Is  made.  We  are  not  holding  that 
a  presumption  or  an  Inference  may  not  arise 
against  the  accused  on  the  mere  proof  of 
the  larceny  and  his  possession  of  the  re- 
cently stolen  property.  We  are  holding  that 
under  the  express  wording  of  the  statute 
the  mere  proof  of  such  facts  alone  is  not 
auffldent  to  make  a  prima  fade  case  of 
guilt,  and  that  to  make  such  a  ct^  the 
state,  in  the  absence  of  other  evidence,  must 
also  prove  that  the  accused  failed  to  sat- 
isfactorily account  for  or  explain  his  pos- 
session. That  is  what  the  Legislature  de- 
dared,  and  we  must  presume  that  la  what 
it  m^nt 

[|]  Now,  what  is  meant  by  the  term  "pri- 
ma fitde"  as  here  used  In  the  statute?  If 
the  meaning  to  be  given  it  Is  that,  unless  re- 
butted by  other  evidence,  or  discredited  by 
drcnmstances,  it  becomes  conclusive  of  the 
fact  of  guilt  and  to  operate  upon  the 
minds  of  the  jury  as  decisive  of  that  fact, 
a  meaning  sometimes  given  the  term  (Kelly 
V.  Jacksom,  31  U.  S.  622,  8  I*  Ed.  623; 
State  V.  Burlhigame.  146  Mo.  207,  48  S.  W. 
72),  then  again  are  we  of  the  opinion  that 
the  Legislature  would  have  encroached  up- 
on the  Judiciary.  That  Is  to  say,  we  would 
be  of  such  opinion,  if,  upon  the  proof  of 
the  facts  which  the  Legislature  has  declar- 
ed shall  be  deemed  a  prima  fade  case  of 
guilt  even  though  unrebutted  and  unexplain- 
ed, the  Jury  would  be  required  to  find  the 
accused  guilty  of  the  alleged  offense,  though 
they  should  not  be  convinced  of  bis  guilt  be- 
yond a  reasonable  doubt.  We,  however,  are 
of  the  opinion  that  the  term  "prima  fade" 
Is  not  used  in  the  statute  in  that  sense.  It 
frequently  is  i»ed  in  statutes  similar  to  the 
statute  here  in  question  in  the  sense  of  only 
presumptive  evidence.  State  v.  Hardelein, 
168  Mo.  679,  70  S.  W.  130;  State  v.  In- 
toxicating Liquors.  80  Me.  57,  12  Atl.  794; 
State  V.  Kline,  60  Or.  426,  93  Pac.  237; 
Moore  V.  Hopkins.  83  Gal.  270,  28  Pac.  318, 
17  Am.  SL  Rep.  248. 

In  that  sense  we  think  It  is  used  In  this 
statute.  That  is,  It  ia  declared  by  the  stat- 
ute that  from  the  proven  facts  of  the  lar- 
ceny, recent  possession  In  the  defendant, 
and  his  failure  to  satisfactorily  explain  bis 
poBsenlon,  an  inference  or  preaumption  aria- 
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es,  nnless  rebutted  by  other  evidence  or  dis- 
credited by  circumstances,  of  tbe  further 
existing  fact  that  It  was  the  defendant  who 
feloniously  took  the  property,  the  person 
who  committed  the  proved  larceny,  and 
bence  a  prima  facie  ease  of  guilt  Is  made 
against  him.  Not  that  the  Jury,  on  such 
proven  facts,  though  unrebutted  or  not  dis- 
credited by  circumstances,  are  required  to 
convict  if  upon  such  proven  facts  they  are 
not  convinced  beyond  a  reasonable  doubt  of 
the  accused's  guilt,  but  that  tbey,  upon  such 
proven  facts,  If  unrebutted  or  not  discred- 
ited by  drcumstances,  may  presume  or  in- 
fer the  further  fact  of  tbe  felonious  taking 
by  the  accused,  and  If,  upon  all  the  evi- 
dence adduced,  they  are  convinced  beyond 
a  reasonable  doubt  of  his  guilt,  may  con- 
vict Now,  was  it  within  the  province  of 
the  Legislature  to  declare  tliat  from  such 
proven  facts  the  farther  fact,  the  felonious 
taking  by  the  person  in  possession,  may  be 
presumed  or  Inferred,  for,  as  we  have  shown, 
that  Is  In  effect  all  that  Is  meant  by  the 
phrase  prima  fade  evidence  of  guilt,  prima 
facie  or  presumptive  evidence  that  the  per- 
son In  possession  committed  the  proved  lar- 
ceny. 

[41  It  undoubtedly  Is  the  established  rale 
by  the  great  weight  of  authority  that  the 
Legislature  has  the  power  to  declare  that 
certain  facts  shall  be  prima  fade,  presump- 
tive not  conclusive,  evidence  of  another  and 
substantive  fact  essential  to  conviction  when 
tbey  have  some  fair  relation  to  or  connect 
tloD  with  such  other  fact  State  v.  Beach, 
147  Ind.  74,  43  N.  E.  949,  46  N.  E.  145,  36 
L.  R.  A.  179;  People  v.  Cannon,  139  N.  T. 
82,  34  N.  B.  759,  86  Am.  St  Rep.  668;  Mead- 
owcroft  V.  People,  163  111.  56,  45  N.  B.  991, 
36  L.  B.  A.  176,  54  Am.  St  Rep.  447;  Rob- 
ertson V.  People.  20  Colo.  279,  38  Fac.  32G; 
Bauks  V.  State,  124  Ga.  15,  62  S.  B.  74,  2 
L.  R.  A.  (N.  S.)  1007;  State  T.  Thomas,  144 
Ala.  77,  40  So.  271,  2  L.  R.  A.  (N.  S.)  1011, 
113  Am.  St  Rep.  17;  State  v.  Sheppard,  64 
Kan.  451.  67  Pac.  870;  Paraons  v.  State,  61 
Neb.  244.  85  N.  W.  65. 

Says  Mr.  Justice  Monks,  in  State  v.  Beacb. 
supra:  "It  Is  dear  that  the  Legislature  has 
the  power  to  prescribe  rules  of  evidence  and 
methods  of  proof.  •  ♦  *  It  has  repeat- 
edly been  held  that  the  Legislature  has  the 
right  to  declare  what  shall  be  presumptive,  or 
prima  fade,  evidence  of  any  fact.  •  ♦  ♦ 
A  law  which  provides  that  certain  facts  are 
conclusive  proof  of  guilt  would  be  unconsti- 
tutional, as  also  would  one  which  makes  an 
act  prima  fade  evidence  of  crime  which 
has  no  relation  to  a  criminal  act,  and  no 
tendency  whatever  to  establish  the  criminal 
act" 

And  as  correctly  stated  in  Notes  to  Cases, 
2  U  R.  A,  (N.  S.)  1009:  "Most  of  the  statu- 
tory rules  of  evidence  that  have  been  upheld 
are  in  tbe  form  of  a  declaration  that  certain 
facts  shall  be  prima  fade  evidence  of  another 
fact^  and  the  distinction  genonUy  oteervad 


by  the  courts  is  that  between  declaring  cer- 
tain facts  conclusive  erldence  of  another 
(act,  and  declaring  them  prima  facie  or  pre- 
anmptire  evidence  of  another  fad." 

That  we  think,  was  all  that  was  here  in- 
tended by  the  Legislature,  though,  perhaiw. 
not  as  aptly,  expressed  as  It  might  be. 

In  the  case  of  State  v.  Anderson,  6  Wash. 
350,  31  Pac.  969,  the  court.  In  speaking  of  a 
statute  whldi  provided  that  a  presumption  of 
a  criminal  intent  should  follow  the  proof  of 
an  unlawful  entry  of  a  building,  said:  "It 
Is  tbe  -constitutional  right  of  the  defendant 
to  demand  proof  of  his  goUt  before  he  shall 
be  convicted  of  a  crime,  but  it  does  not  fol- 
low from  such  fact  that  it  is  beyond  tbe 
power  of  tbe  Legislature  to  provide  that  a 
certain  presumption  may  follow  from  the  es- 
tablishment of  a  fact  from  which  such  a 
presumption  may  follow  u  a  leaaimable  con- 
clusion." 

Tbe  same  result  was  reached  by  that  court 
in  the  case  of  State  v.  Wilson,  9  Wash.  218, 
37  Pac.  424.  A  statute  similar  to  that  In 
hand  was  also  by  that  court  held  constitu- 
tional in  the  case  of  State  v.  Kyl^  14  Warii. 
560,  45  Pac.  147. 

So  oonstmlng  the  Btatnte,  we  ttatnk  it 
valid. 

Now,  referring  to  the  fticts:  Is  the  evi- 
dence suffldent  to  make  out  a  prima  fade 
case?  We  look  first  to  the  evidence  on  be- 
half of  the  state.  There  being  no  direct  evi- 
dence of  the  taking  by  the  defendant  to  In- 
dulge the  presumption  or  draw  the  Inference 
of  a  felonious  taking  of  the  property  by  him, 
the  state  la  required  to  prove  the  facta  of 
the  larceny,  recent  possession  in  the  defend- 
ant, and  that  be  failed  to  satisfactorily  ex- 
plain his  possession.  Th^  facts  must  not 
themselves  be  left  to  mere  inferences  or  pr^ 
sumptions;  they  mnst  be  proved. 

[6]  It  is  a  familiar  rule  that  one  presump- 
tion or  Inference  cannot  rest  upon  another 
mere  inference  or  presumption.  It  can  only 
rest  on  proven  facts.  In  accordance  with 
that  rule,  the  Inference  or  presumption  re- 
ferred to  In  the  statute  is  also  based,  not  on 
mere  inference,  but  on  declared  or  proven 
facts.  Let  it  be  assumed  that  the  eyidence 
suflSdently  shows  that  the  defendant's  ex- 
planation of  bis  possession  was  not  satisfac- 
tory. Do  the  proved  facts  on  the  part  of  the 
state  also  prove  the  larceny?  We  think  not 
No  proof  and  no  claim  is  made  that  some 
one  took  the  horse  from  the  owner's  corral. 
That  fact  Is  negatived  by  the  state  Itself 
showing  that  the  horse,  without  a  taking  by 
any  one,  got  out  of  the  corral  and  strayed 
away — where,  tbe  state  did  not  show.  All 
It  showed  was  that  the  horse  got  out  strayed 
away,  and  four  or  five  months  thereafter 
was  found  in  the  possession  of  the  accused, 
who  said  he  bought  bim  firom  an  Indian, 
and  who  refused  to  give  him  up.  Of  course, 
the  state  seeks  to  draw  the  inference  that 
the  horse  stra^  to  the  range  some  six  or 
el^t  mlleB  from  tbe  defWdant'i  idac«b  and 
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that  some  one  there  tocA  and  drore  him 
away:  and,  since  the  hone  was  found  In 
the  deteidanf 8  poaaesslon,  the  farther  Infer- 
ence Is  sought  that  the  defei^ant  took  and 
drove,  or  aided  another  to  take  and  drive, 
the  horse  from  the  range,  ^ut  this  is  mere- 
ly resting  an  Inference  or  a  presumption 
upon  an  inference  or  a  presumption.  The 
only  claim  made  by  the  state  of  a  taking  is  a 
taking  from  the  range.  But  the  state  did 
not  show  by  any  one  that  the  horse  when  he 
left  the  corral  strayed  to  the  range,  or  that 
he  subsequently  there  was  seen  or  found  by 
any  one,  or  that  he  in  fact  was  on  the  range, 
or  that  some  one  there,  or  anywhere  else, 
took  and  drove  him  away.  It  did  show  that 
the  horse  was  on  the  range  the  previous 
year,  and  that  the  disposition  of  a  horse  get- 
ting out  of  the  corral,  under  the  circumstanc- 
es, was  to  go  back  t<f  the  range.  Had  the 
state  proved  that  the  horse  was  In  fact  on 
the  range — that  being  the  claimed  place  of 
the  unlawful  taking— and  by  facts  or  cir- 
cumstances that  some  one  there  took  and 
drove  him  away,  and  that  shortly  thereafter, 
recently,  he  was  found  In  the  defendant's 
possession,  who  failed  to  satisfactorily  ex- 
plain bis  possession,  then  the  state,  under  the 
statute,  would  have  made  a  prima  fade  case. 
But  surely  no  prima  facie  case,  under  th^ 
statute,  is  made  by  the  mere  proof  that  the 
horse  got  out  of  the  corral  and  strayed 
awny.  and  four  or  five  months  thereafter 
was  found  In  the  possession  of  another,  who 
refused  to  give  him  up,  even  though  he  may 
not  have  given  a  trutbful  or  a  satisfactory 
explanntlon  of  the  manner  of  obtaining  pos- 
session. To  say  that  is  to  say  ttiat  the  fail- 
ure of  the  party  in  possession  to  satisfac- 
torily explain  bis  possession  Is  prima  facie 
evidence  of  guilt.  Guilt  of  what?  A  lar- 
ceny not  proved,  but  which  itself  rests  upon 
a  mere  inference  or  presumption.  And,  of 
course.  If  the  state  failed  to  prove  the  lar- 
ceny, then  it  necessarily  follows  that  It  also 
failed  to  prove  that  the  defendant  was  in 
Iiossesslon  "of  property  recently  stolen." 
The  state  therefore  failed  to  prove  two  facts 
essential  to  give  rise  to  the  presumption  that 
the  defendant  was  the  thief. 

[61  We  now  look  to  tbe  defendant's  evi- 
dence. Of  course,  he  cannot  complain  of  In- 
pufficleocy  of  the  evidence  to  sustain  the 
verdict,  tbougb  the  state  failed  to  make  a 
case,  If  he  himself  proved  one  for  it.  Does, 
therefore,  the  evidence  on  tbe  part  of  tbe 
state,  together  witb  that  of  the  defendant, 
prove  the  larceny,  and  that  tbe  defendant 
committed  It?  Hts  evidmce,  not  only  by 
his  own  testimony  and  that  of  hla  wite,  but 
also  that  of  disinterested  persons,  shows  that 
Walker  and  Davis  were  first  seen  In  the  pos- 
session of  the  hoise  leading  and  driving  him 
at  or  near  the  springs  and  placing  him  In 
the  defendant's  corral.  Nothing  la  made  to 
appear  where  they  got  the  horse,  except  the 
testimony  of  tbe  defendant  ai.J  his  .wife  that 


they  stated  to  them  that  they  got  the  horse 
from  the  range. 

[7]  But  let  It  be  conceded  that  this  evi- 
dence, together  with  that  of  the  state,  proves 
the  larceny— the  nnlawfnl  taking  of  the  horse 
from  the  range.  But  the  evidrace  which 
shows  the  larceny,  the  felonious  taking,  al- 
so shows  who  committed  it — ^Walker  and 
Davis,  not  the  defendant  Surely,  had  tae 
state  In  the  first  instance  proved  the  lar- 
ceny, and  by  direct  evidence  that  another 
and  not  the  defendant  had  committed  it,  the 
presnmptton  could  not  be  Induced,  nor  the 
inference  drawn  from  sudi  proof,  that  the 
defendant  committed  it,  though  the  horse, 
subsequently  and  recently  was  found  In  his 
possession,  and  though  he  may  not  have  giv- 
en a  truthful  01  a  satisfactory  explanation 
of  his  possession.  And  the  state  is  in  no 
better  position  to  seek  the  indulgence  of  the 
presumption  when,  as  here.  It  is  obliged  to 
look  to  the  defendant's  evidence  to  support 
the  proof  of  the  larceny,  and  when  that  evi- 
dence also  shows  that  another  and  not  the 
defraidant  committed  the  larceny.  Upon  this 
point  further  observations  are  made  by  us 
In  the  case  of  State  v.  Converse,  119  Fac. 
1030,  also  Just  decided,  and  where  the  statute 
here  considered  was  there  also  Involved. 

We  are  of  the  opinion  that  the  evldaace  is 
not  sufficient  to  support  the  vradlct 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  case  remanded  for 
a  new  trial. 

FRICK,  G.  J.  (concnrrlng).  I  concur  with 
Mr.  Justice  STRAUP,  In  his  construction  of 
section  4356,  that  the  state  must  show  as 
a  part  of  its  case  that  the  accused  failed  ei- 
ther to  make  any  exidanatlon  r^tive  to  his 
possession  of  recently  stolen  property,  or 
that  his  explanation  Is  unsatlsfftctory  by 
showing  what  explanation  he  in  tact  made. 
The  question  of  whether  the  explanation  Is 
satisfactory— that  Is,  whetlier,  under  all  the 
facts  and  circumstanceSt  It  is  a  reasonable 
or  tmthfnl  one,  or  not— Is  for  the  Jury,  when 
the  facts  and  circumstances  are  such  as 
would  Justify  reasonable  men  to  arrive  at 
different  conclusions  with  respect  thereto. 
If  all  reasonable  men  should  arrive  at  but 
one  conclusion,  which  Is  that  the  explana- 
tion la  reasonable  and  truthful,  then  there 
can  be  hut  one  result,  which  Is  that  It  is  al- 
so satisfactory,  and  hence  the  possession 
cannot  be  found  to  he  felonious.  In  this  case 
there  Is,  in  my  Judgment,  no  substantial  evi- 
dence upon  which  a  Jury  could  base  a  finding 
that  defendant's  possession  of  the  horse  in 
questiim  wob  felonious.  Such  being  the 
state  of  the  evidence,  a  legal  ccmvlctlon  waa 
Impossible,  and  hence  a  new  trial  must  fol- 
low. 

McGABTY,  3.  (concurring).  I  concur  with 
my  Associates  In  th^  construction  of  sec- 
tion 4355,  Gomp.  Laws  1007.   I  am  of  the 
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opinion,  howeTW,  that  the  evidence  In  this 
case  Is  sufficient  to  support  a  flnding  by  the 
jury  that  the  horse,  when  It  came  Into  the 
possession  of  the  defendant,  had  been  recent- 
ly stolen ;  but  I  am  also  clearly  of  the  opin- 
ion that  the  evidence,  when  considered  in  its 
entirety,  Is  wholly  InsnfflcleDt  to  sustain  a 
rea-dlct  of  guilty. 


STATE  V.  CONVERSE. 
(Supreme  Court  of  Utah.   Dee.  13,  1911.) 

1.  Labcint  (i  55»)— Evidence— SumciBNOT. 

Evidence  held  to  sustain  a  conviction  of 
larceny  of  plnmcs. 

[Eo.  Note,— For  other  cases,  see  Larceny, 
Cent  Dig,  {{  152,  164-169;  Dec  Dig.  S  55.*] 

2.  CONSTITOTIONAL   LaW    (f  55* )  —  LeQISLA- 
TIVB  POWEB— RnLES  OF  EVIDENCE. 

Comp.  Laws  1907,  §  4355,  providing  that 
possession  of  recently  stolen  property,  where 
the  poBseiBor  fkils  to  make  satis^tory  ex- 
planation, shall  be  deemed  prima  facie  evidence 
of  guilt,  is  a  valid  exercise  of  the  Legislature's 
power.  1 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  |  59;  Dec  Dig.  $  55.*] 

Appeal  from  District  Court,  V7ebet  Coun- 
ty ;  J.  A.  Howell,  Ju<^. 

C.  H.  Converse  was  convicted  at  grand 
larceny,  and  lie  appeals.  Affirmed. 

John  EL  Ba^y,  for  appellant  A.  B. 
Barnes,  Atty.  Gen.,  fi>r  the  Stet& 

STBAUP,  J.  The  defendant  was  conTicted 
of  grand  larceny.  He  was  ciharged  with 
stealing  41  plumes  from  Uie  store  of  Lyman 
Braa.  Company,  a  corporation,  at  Ogden,  on 
the  IMh  day  of  June,  1909.  The  manager 
and  employte  of  the  store  testifled  ttiat  the 
41  plumes,  a  sample  lln^  were  in  the  store  on 
the  evening  of  the  19tta  of  June,  at  about  5 
o'dodc,  when  the  store  was  dosed.  The  next 
di^,  which  was  Sunday,  when  they  stored 
the  store  between  1  and  8  o'clock  in  the  after- 
noon, and  looked  the  stock  of  plumes  over, 
they  found  about  41  of  them  missing.  As 
testifled  to  by  them,  the  plumes  were  unlaw- 
fully taken  by  some  one  between  the  hours 
of  6  or  6  In  the  afternoon  of  the  19th,  and 
1  or  8  In  the  afternoon  of  the  20th.  There 
Is  no  direct  evidence  to  show  that  the  de- 
fendant at  any  time  on  the  19th  or  20th  of 
June  was  at  or  about  the  store,  or  was  even 
seen  In  that  vicinity. 

Another  witness  for  the  state,  a  milliner 
at  Salt  Lake  City,  testifled  that  the  defend- 
ant, on  the  27tfa  day  of  June,  came  to  her 
place  of  business,  and,  after  soUdting  and 
obtaining  an  order  for  an  electric  flat  iron, 
asked  1^  If  she  desired  to  purchase  some 
plumes,  saying  to  her  that  he  had  purchased 
some  for  his  "girl,"  but  "had  a  row  with  her 
and  didn't  give  them  to  her."  and  that  he 

>  flute  V.  Potsllo,  U9  Pmo.  UBS:  Stat*  v.  Brown. 
»  Utah,  it,  101  Psc.  641,  S4  U  R.  A.  (N.  «.}  HK; 
Ststa  V.  Oemn,  18  Utali,  IS,  n  Pu.  StS. 


would  sell  them  cheap.  Later  be  brought 
and  sold  to  ber  six  plamea  for  $12.  The 
witness,  afterwards  learning  of  the  missing 
plumes  of  I^man  Bros.  Ccnnpany,  wrote  to  It, 
giving  Information  of  her  purchase.  The 
manager  called  on  ber  and  id^tlfled  the 
plumes  as  those  stolen.  Several  days  there- 
after the  defendant  again  called  and  asked 
the  witness  if  she  desired  to  purchase  more 
plumes,  then  saying  to  her  that  he  had  a 
friend  In  the  millinery  business  at  Sandy, 
a  place  near  Salt  Lake  City,  who  was  going 
out  of  business,  and  that  he  bad  some  plumes 
which  be  could  sell  for  the  same  price  that 
he  had  sold  the  others.  She  told  him  to 
bring  them  to  her  and  she  would  look  them 
over.  While  be  was  gone  to  get  them,  she 
telephoned  the  police  officers.  The  defend- 
ant, when  be  arrived  with  the  plumes,  15  or 
18  of  them,  was  Imntedlately  arrested.  To 
the  officers  the  defendant,  as  testifled  to  by 
them,  said  that  he  purchased  the  plumes 
from  a  "hobo  looking  fellow  on  the  railroad 
track  at  Murray,"  a  place  near  Sandy,  "Sun- 
day morning,  June  20th,  at  10  o'clock,  who, 
he  flrst  said,  had  a  gunny  sack  full  of 
plumes,  and  afterwards  said  41,  and  that 
he  paid  $7S  for  them  and  was  sdling  them 
for  $10  a  dozen."  The  defendant  also  told 
them  that  he  had  no  r^ular  room,  and  that 
the  n^ht  before  his  arrest  he  slept  at  the 
Belmont  hotel  at  Salt  Lake  City.  On  Inquiry 
they  did  not  find  his  name  on  the  hotel  reg- 
ister nor  any  one  about  the  hotel  who  could 
Id^tify  him.  They  later  discovered  that 
the  defendant  had  been  rooming  at  a  dif- 
ferent place  in  Salt  Lake  City.  To  an  officer 
at  Ogden  the  defendant  stated,  as  testifled 
to  by  that  officer,  tiiat  "he  met  a  man  in 
Murray,  either  in  a  saloon  or  business  house, 
that  I  am  not  positive  of,  and  that  this  man 
took  him  around  the  comer  and  sold  him  the 
plumes  on  the  street,"  and  that  be  could 
prove  an  alibi  by  Mr.  Craig  at  whose  house 
he  was  on  the  night  the  officer  told  him  the 
crime  was  committed. 

The  foregoing  Is,  in  substance,  all  the  evi- 
dence on  the  part  of  the  state  of  incriminat- 
ing acts  and  circumstances  to  connect  the  de- 
fendant with  t3ie  commtsdon  of  t3ie  diarged 
offense. 

The  defendant  testifled  that  he  Iiad  been 
llvli^  in  Salt  Lake  City  for  about  a  year,  and 
was  engaged  In  traveling  for  different  whole- 
sale houses,  buying  his  goods  direct  from 
them  and  selling  them  to  consumers.  He 
also  employed  and  established  agents  at  dif- 
ferent places  for  such  purpose.  He  had  an 
agont  at  Ogden  where  the  defendant  In  May 
had  solicited  and  takoi  orders.  He  there 
roomed  and  boarded  at  a  Mr.  Craig's  house, 
where  also  his  agent  roomed  and  boarded  at 
the  time  of  the  alleged  larceny.  The  defend- 
ant there  also  had  his  trunk  containing  ad- 
vertising drculars  and  other  belongings.  The 
defendant,  who  had  not  bad  any  Mttlemait 
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■with  bis  agent  at  Ogden  for  atmut  a  month, 
wrote  blm  tbat  he  would  be  In  Ogden  to  8ee 
him  on  Saturday  eTening  on  the  19th  of 
June.  He  testified  tbat  he  left  Salt  Lake 
City  that  evening  on  the  Bamberger  Road 
at  abont  6:35,  with  a  salt  case  containing 
his  night  clothes,  brushes,  collars,  cuffs,  and 
some  new  samples  of  electric  hair  curlers 
Jast  obtained  from  the  Oapltal  Electric  Com- 
pany, which  he  desired  to  show  his  agent, 
and  arrived  at  Ogden  at  "something  like  9  to 
half  past  9" ;  the  train  being,  as  testified  to 
by  him,  an  hour  or  more  late.  On  his  ar- 
rival at  Ogden  he  went  direct  to  Mr.  Cralg'a 
house.  The  Craigs  and  the  agent  testified 
tbat  he  arrived  at  Craig's  house  that  even- 
ing between  9:30  and  10.  He  remained  all 
night  at  Craig's  and  occupied  the  room  with 
his  agent.  That  evening  the  agent  and  the 
Oralgs  saw  the  contents  of  the  defendant's 
suit  case,  and  testified  that  It  did  not  con- 
tain anything  except  bis  night  clothes,  etc., 
and  that  it  contained  no  plumes.  He  settled 
with  bis. agent  and  remained  at  Craig's  bouse 
all  the  time  be  was  in  Ogden,  until  between 
1  and  2  o'clock  of  the  afternoon  of  the  next 
day,  when  he  left,  to  take  the  train  at  2:15 
from  Ogden  to  Salt  Lake  City.  The  agent 
accompanied  him  to  the  depot  He  had  with 
him  his  suit  case  and  a  package  of  advertis- 
ing circulars  taken  from  bis  trunk  at  Craig's. 
He  arrived  at  Salt  Lake  City  about  4  o'clock. 
He  testified  that  on  his  arrival  he  went  to 
his  room,  washed,  changed  his  clothes,  and 
strolled  out  on  the  street.  He  boarded  a 
street  car  to  take  a  ride,  and  went  to  Mur- 
ray. There,  as  he  got  off  the  car  and  looked 
around,  he  saw  a  man  across  the  street  at  a 
band  stand  In  a  little  grove  of  trees  in  front 
of  a  schoolhouse  selling  plumes.  There  were 
other  persons  about  the  place  attending  the 
sale.  Several  ladies  bought  plumes  and  went 
away  with  them.  The  defendant  walked  up 
to  the  man  and  inquired  about  the  plumes, 
and  was  told  that  they  were  a  "bankrupt 
stock."  He  then  had  29  plumes  left.  The 
defendant  asked  him  what  he  would  take 
for  all  of  them,  and  was  told  $76.  The  de- 
fendant finally  bought  them  for  $66.  He 
paid  for  them  and  received  the  plumes.  They 
were  in  a  gunny  sack.  William  H.  New- 
man, a  farmer  who  had  lived  at  Rlverton 
for  over  20  years,  testified  that  he  was 
at  Murray  on  the  occasion  referred  to  and 
saw  the  man  with  the  plumes  in  a  gunny 
sack,  and  saw  blm  make  sales  to  several 
ladies,  and  saw  the  defendant  buy  a  number 
of  plumes  and  pay  for  them.  Frank  Clegg, 
a  broker  and  real  estate  agent  of  Salt  Lake 
City,  also  testified  that  he  was  near  by  and 
witnessed  the  sale  of  plumes  to  the  defend- 
ant and  to  others.  The  man  selling  the 
plumes  was  described  by  these  witnesses  as 
looking  like  an  Assyrian  or  a  Portuguese. 
The  defendant,  after  purchasing  the  plumes, 
returned  to  Salt  Lake.  In  canvassing  and 
soliciting  orders  for  other  goods,  he  also  sold 
flome  of  Qte  ^umes.   He  twtifled  ha  wdd 


some  to  Mrs.  Pow,  the  milliner.  He  admit- 
ted he  told  her  that  he  got  the  plumes  for 
"his  girl  and  had  a  row  with  her,"  but  in 
effect  testified  that  he  made  sudd  remarks 
merely  to  induce  a  sale.  He  also  admitted 
tbat  be  did  not  tell  the  officers  where  be 
roomed  at  Salt  Lake  City,  and  that  be  did 
not  do  so  because  he  was  "vexed  at  his  ar- 
rest and  was  hotheaded  and  angry."  He 
denied  that  he  told  the  officers  that  he  met 
the  man  of  whom  he  bought  the  plumes  in 
a  saloon,  and  testified  that  he  told  them  that 
he  bought  them  from  a  "Jewish  looking  fel- 
low" In  Murray,  who  had  them  In  a  gunny 
sack. 

•  ^  The  state.  In  rebuttal,  showed  by  the  con- 
ductor's train  raster  that  the  train  wblch 
left  Salt  Lake  City  at  6-.36  p.  m.  on  the  19th 
day  of  June  arrived  at  Ogden  on  time,  at  S 
o'clock  p.  m. 

[1,  2]  The  principal  assignment  of  error 
relates  to  the  Question  of  sufficiency  of  the 
evidence  to  support  the  verdict  The  only 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  crime  Is  his  pos- 
session of  the  plumes  and  his  statements  in 
respect  thereto.  This,  the  state  contends, 
though  circumstantial,  yet  was  sufficient  to 
connect  tbe  defendant  with  the  commission 
of  the  offense,  and  hence  was  sufficient  to 
support  the  verdict  In  support  of  such  con- 
tention, it  relies  on  the  statute  (Comp.  Laws 
1907.  >  4355),  which,  after  defining  larceny, 
provides  that  "possession  of  property  recent- 
ly stolen,  where  tbe  party  In  possession  falls 
to  make  a  satisfactory  explanation,  shall  be 
deemed  prima  facie  evidence  of  guilt."  In 
the  case  of  State  v.  Potello,  119  Pac.  1023, 
just  decided,  we  had  occasion  to  consider 
this  statute  at  some  length.  What  we 
there  said  need  not  here  be  repeated.  We 
there  held  the  statute  valid  and  tbat  a 
prima  facte  case  of  guilt  under  the  statute 
arose  upon  the  proof  of  the  larceny,  recent 
possession  in  the  accused,  and  bis  failure  to 
satisfactorily  explain  or  account  for  bis  pos- 
session. That  is,  that  the  Legislature  de- 
clared that  the  proof  of  such  facts  was  pre- 
sumptive evidence  of  the  further  essential 
fact  that  the  accused  feloniously  took  and 
carried  away  the  property  from  the  posses- 
sion of  tbe  owner — tbat  it  was  be  who  com- 
mitted the  proved  larceny.  Here  the  state 
proved  the  larceny,  not  by  mere  Inferences, 
bat  by  direct  evidence.  It  also  proved  recent 
possession  of  the  stol^  property  In  the  dfr- 
fraidant  It  also  proved  tbat  the  defendant 
In  explanation  of  his  possession,  made  con- 
tradictory statements  with  respect  to  It  It 
proved  tJiat  when  be  sold  the  first  plumes 
to  tbe  milliner  he  said  that  he  had  purchas- 
ed them  for  "his  girl,"  and  had  a  "row  with 
her."  When  he  offered  to  sell  others  to  tbe 
milliner,  be  steted  that  he  had  obtained,  or 
could  obtain,  them  from  a  friend  in  tbe  milli- 
nery business  at  Sandy  who  was  going  out 
of  business.  To  the  officers  at  Salt  Lake  City 
ha  stated  that  he  had  purchased  them  at 
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"10  o'clock  a.  m.,  Jnne  20th,"  from  a  "bobo" 
on  tbe  railroad  track  at  Murray,  wbo  there 
had  them  In  a  gunny  sack  and  offered  them 
for  sale.  To  the  officers  at  Ogden  he  stated 
that  he  met  a  man  in  a  store  or  saloon  at 
Murray  who  "took  him  around  the  comer 
and  sold  him  the  plumes  on  the  street" 
Snch  contradictory  statements  were  quite  suf- 
ficient to  show  that  his  explanation  of  the 
possession  of  the  property  and  his  manner  of 
obtaining  it  was  not  "satisfactory."  Un- 
doubtedly, the  state,  under  the  statute,  prov- 
ed sufficient  facts  to  give  rise  to  the  infer- 
ence or  presumption  tbat  the  defendant  un- 
lawfully and  feloniously  took  and  carried 
away  the  property  from  the  possession  of 
the  owner,  tiiat  it  was  he  who  committed 
the  proved  larceny;  hence  the  state  made 
out  a  prima  fade  case  of  guilt.  Not,  and  as 
we  said  In  the  Potello  Case,  that  the  Jury 
upon  such  proven  facts  were  required  to 
convict  if  they,  upon  the  adduced  evidence, 
were  not  convinced  of  his  guilt  beyond  a 
reasonable  doubt;  but  that  a  conviction  up- 
on such  facts,  when  unrebutted  or  not  dis- 
credited by  circumstances,  would  be  suffi- 
ciently supported  by  evidence. 

There  being  no  direct  evidence  of  the  state 
to  show  a  taking  by  the  defendant — tbat  is, 
that  it  was  he  who  was  the  thief — and  that 
fact  resting  wholly  upon  the  indirect  evi- 
dence tending  to  raise  a  presumption  or  an 
inference,  did,  now,  the  defendant,  by  direct 
evidence,  so  clearly  rebut  or  discredit  that 
presumption  or  inference  that  the  Jury  were 
not  authorized  to  longer  give  It  any  eviden- 
tiary effect  or  sufficient  effect  to  Justify  a 
finding  of  the  felonious  taking  by  him?  The 
rule,  independently  of  statutes,  obtains  in 
many  Jurisdictions,  and  the  doctrine  Is  main- 
tained by  Lawsou,  in  his  work  on  the  Law 
of  Presumptive  Evidence  (2d  Ed.  p.  599),  that 
proof  of  the  larceny  and  recent  possession  of 
the  stolen  property  raises  a  presumption  that 
the  possessor  Is  the  thief;  whether  sufficient. 
If  unrebutted  nor  discredited,  to  convict,  the 
authorities  divide.  But  he  also  maintains 
the  doctrine,  and  supports  it  by  numerous 
cases  (page  604),  that  a  reasonable  explana- 
tion by  the  accused  of  his  possession  over- 
throws the  presumption  and  casts  the  bur- 
den on  the  prosecution  to  prove  its  falsity. 
This  Is  on  the  familiar  doctrine  that  a  mere 
presumption  cannot  prevail  against,  nor  con- 
tradict or  overcome,  direct  proof  of  the  fact 
(Lawson,  p.  659),  end  that  a  rebuttable  pre- 
sumption of  law  contested  by  direct  proof  of 
facts  showing  otherwise  loses  Its  value,  nn- 
\ess  the  evidence  Is  equal  on  both  sides,  in 
which  case  it  may  have  the  effect  to  tnm 
the  scale  (Lawson,  p.  6C0). 

That,  too,  la  the  effect  of  our  holding  in  a 
well-consldered  opinion  by  the  present  Chief 
Justice  in  the  case  of  State  v.  Brown,  36 
Vtah,  46,  102  Pac.  641,  24  L.  R.  A.  (N.  S.) 
545.  In  that  case  the  state  contended  that 
the  rebuttable  presumption  of  law  as  to  san- 
ity had  an  evidentiary  or  probative  value 


wliich  was  not  dissipated  or  overthrown  by 
the  defendant's  undisputed  direct  proof  of 
insanity,  and  that  the  state  was  entitled  to 
have  It  cast  in  the  scale  and  welglied  by  the 
jury  against  the  defendant's  direct  proof  of 
insanity.  But  we  held  against  the  state  on 
such  a  contention  by  holding  tbat  the  pre- 
sumption of  sanity  ceased  to  have  any  evi- 
dentiary valne  as  against  the  defendant's  di- 
rect and  undisputed  proof  of  sanity;  and, 
since  the  fact  of  insanity  was  clearly  estab- 
lished by  direct  and  undisputed  proof,  we 
held  that  there  was  no  legal  evidence  In  the 
case  to  Justify  a  finding  of  sanity  by  the 
Jury.  Undoubtedly,  independently  of  a  stat- 
ute giving  rise  to  It,  the  presumption  with 
respect  to  guilt  arising  from  the  proof  of  the 
larceny  and  recent  possession  In  the  accused 
is  one  of  fact  and  not  of  law.  And  It  would 
be  error  in  such  case  to  Charge  that  there 
was  a  legal  presumption  of  guilt  arising 
from  such  facts,  or  that  the  law  presumed 
guilt  from  them.  25  Cyc.  134.  Of  course, 
the  trier  of  fact  may,  on  the  proven  facts, 
draw  an  Inference  of  another  existing  fact 
essential  to  guilt,  for,  logically  and  argu- 
mentatively,  the  inferred  fact  of  unlawful 
taking  by  the  possessor  bears  a  natural  rela- 
tion to  such  proven  facts.  But  the  Legisla- 
ture here  by  statute  has  declared  that  the 
proven  facts  of  the  larceny,  recent  posses- 
sion in  the  accused,  and  his  failure  to  satis- 
factorily explain  his  possession,  "shall  be 
deemed  prima  facie  evidence  of  guilt,"  pre- 
sumptive evidence  of  guilt.  That  la,  from 
such  proven  facta,  the  further  fact  essential 
to  guilt,  the  felonious  taking  by  the  accused, 
is  presumed.  The  presumption  derives  Its 
force,  not  from  logic  or  ailment,  but  from 
Jurisprudence,  and  is  arbitrary  In  its  appli- 
cation to  all  cases  of  such  proven  facts,  and 
hence  Is  properly  called  a  rebuttable  pre- 
sumption of  law.  Wharton,  Crlm.  Ev.  (9tli 
Ed.)  §  714 ;  Lawson,  661. 

As  shown  in  the  Poteilo  Case,  the  Legisla- 
ture may  declare  that  from  certain  facts  an- 
other substantive  fact  essential  to  guilt  may 
be  presumed.  It,  of  course,  may  not  declare 
such  facts  conclusive  of  guilt,  or  of  the  pre- 
sumed fact,  and  require  a  conviction  if.  In 
the  Judgment  of  the  court  or  Jury,  the  ulti- 
mate fact  of  guUt  is  not  satisfactorily  estab- 
lished. That  would  be  an  encroachment  up- 
on the  prerogatives  of  the  Jndldary,  The 
Legislature  may  prescribe  mles  of  evidence 
and  methodd  of  proof,  but  It  may  not  direct 
or  control  the  decisions  of  the  Judiciary. 
There  being  no  direct  evidence  of  the  taking 
by  the  defendant,  and,  as  already  observed, 
this  fact  arising  only  on  the  rebuttable  pre- 
sumption of  law  referred  tOi  If,  therefore, 
the  presumption  itself  was  controverted  by 
undisputed  direct  evidence  and  was  over- 
thrown or  dissipated,  and  for  that  reason  no 
longer  had  any  evidentiary  value,  then  there 
is  no  evidence  to  show  a  taking  by  the  de- 
fendant—to show  that  he  committed  the  pror-  - 
ed  larceny.   Di  determining  tbe  question  of 
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wbetber  tbe  pnsnmptlon  wss  or  was  not 
overthrown,  what  fnnctlonB  properly  belong 
to  tbe  court  and  what  to  tbe  Jnr;?  If  the 
direct  evidence  ecmtroTertlnK  tbe  presump- 
tion Is  not  conflteting  nor  uncertain,  if  rea- 
sonable minds  may  not  dUFer  wltb  respect 
to  tbe  condnaion  to  be  deduced  therefrom, 
then  nndoubtedly  tbe  qneetlon  la  for  tbe 
court  The  Jury,  In  aucb  case,  could  not  be 
permitted  to  disregard  aucb  direct  evidence, 
or,  as  against  It,  base  a  finding  of  the  fact 
upon  tbe  mere  presumption.  If,  on  tbe  other 
band,  the  direct  evidence  vlth  resqwct  to  the 
presumed  fact  is  itself  in  conflict  or  is  un- 
certaiUi  or  if  reasonable  mii^  may  differ 
with  respect  to  the  conclusions  to  be  deduc- 
ed from  tbe  direct  erldoice,  tl»t  is.  If  there 
la  some  direct  evidence  In  suNiort  of  the 
presumption  and  Some  against  it,  or  if  the 
direct  evidence  claimed  to  be  against  It  Is 
uncertain,  or  open  to  different  conclusions, 
then  tbe  question  of  whether  the  ultimate 
fact  should  be  found  in  accordance  with  the 
presumption  or  againat  it  is  for  the  Jury. 
That  Is,  if  the  Jury  on  the  conflicting  or  un- 
certain evidence  And  the  fact  consistent  with 
tbe  iwesumption,  of  course  tbe  presumption 
stlU  prevails;  if  they  find  it  otherwise,  it 
disappears.  It  is  for  this  reason  that  courts 
generally  have  held  tint,  "when  one  is  found 
In  possession  of  recently  stolen  property  and 
gives  an  explanation  of  bis  possession  which 
seems  reasonable  to  the  Jury,  tibe  possession 
ceases  to  have  any  evidentiary  value  and 
raises,  ^ther  atone  or  in  connection  with  oth- 
er (drcnmstances,  no  presumption  of  guilt; 
if  tbe  crime  is  proved,  it  must  be  done  by 
other  evidence  altogether.  If,  however,  the 
explanation  of  his  possession  given  by  the 
defendant  was  in  itself,  or  In  connection  with 
the  circumstances,  improbable,  the  prosecution 
need  not  disprove  it."  25  Cyc.  136,  and  cases 
there  dted.  To  that  effect  Is,  also,  the  case  of 
State  V.  Gordon,  28  Utah,  16.  76  Pac.  882. 
That  does  not  mean  that  the  question  of 
whether  tbe  explanation  was  or  was  not  rea- 
sonable or  satisfactory  la  always  for  the  Jury. 
They  cannot  be  permitted  to  si^  that  an  ex- 
planation whidi  Is  apparently  reasonable  or 
probable  or  truthful  Is  unreasonable  or  Im- 
probable or  untruthfal,  in  the  absence  of  evi- 
dence or  circumstances  to  Justify  such  a  con- 
clusion. They  may  not  in  a  criminal  case,  any 
more  than  in  a  dvil  case,  arbitrarily  or  capri- 
ciously dlsr^rd  or  reject  evidence  or  refuse 
to  consider  it  People  v.  Mock  Tik  Gar,  14 
Cal.  App.  334,  111  Pac.  1039.  If  the  evidence 
with  respect  to  the  explanation  is  uncertain, 
or  is  in  conflict,  or  Is  op&a  to  different  con- 
clusions, or  is  In  Itself  improbable  or  doubt- 
ful, or,  as  la  often  said,  if  reasonable  minds 
may  differ  with  respect  to  the  conclusion  or 
inference  to  be  drawn  from  It,  tbe  qnestlon 
is  one  for  the  Jury.  If,  on  the  other  hand, 
the  evidence  with  respect  to  it  is  consistent 
with  InnocCTce,  is  in  Itself  reasonable  and 
probable,  and  bears  no  mark  of  suspicion  or 
fabrication,  and  is  not  contradicted  by  evi- 


dence other  than  the  mei 
red  to,  then  tbe  Jury  me; 
evidence  and  determine 
mere  presumption. 

The  state  baa  cited  us  I 
held  on  the  particular  fai 
of  whether  the  explamii 
or  satisfactory  or  othc 
Jnry.  It  baa  referred  ns 
V.  Brown,  25  Iowa,  066; 
court  observed  tiiat  "the 
strongly  inculpatory  of 
bis  eonvletion  does  not 
presumption  of  guilt  ar 
recoit  posaesaion  of  tbe 
case  of  State  v.  Marsha 
N.  W.  763,  the  court  he! 
tixm  "was  on  Its  fiice  h 
dons."  In  State  v.  Kli 
N.  W.  712,  the  explanatl 
of  fabrication."  In  Mc&! 
lU.  681,  11  N.  E.  883.  tl 
dence  of  the  taking  b: 
Thompson  t.  State  (Tex, 
688,  the  question  did  no 
but  on  an  application  foi 
allied  claim  of  newly  i 

In  this  case,  to  dlspri 
presumption  of  the  feloi 
acciued  arising  upon  U 
ferred  to,  he  testified  thai 
plumes,  and  that  be  was 
building  in  Ogden  and  fn 
were  stolen,  and  that  he 
Murray  on  the  next  da 
larceny  from  an  Assyriai 
them  In  a  gunny  sack, 
hlblted  than  for  sale  oi 
In  front  of  the  scbooiha 
an  occurrence  or  transac 
orated  testimony  of  a 
said  to  be  so  nnuanal,  oi 
Jury  might  be  pwmitted 
planatlon  of  bis  possessic 
or  unsatisfactory,  even 
was  given  by  the  state  1 
surely  a  Jury  in  such  cas 
in  so  regardlnig  the  ex] 
testimony  with  respect  U 
is  considered  In  connectlo 
tradictory  statements  as 
to  tbe  milliner  and  to  th 
strongly  urged  that  the  t 
foidant  as  to  that  transi 
ner  of  obtaining  possessl 
corroborated  by  two  dial 
Newman  and  Clegg,  strai 
ant,  and  who  were  in  no 
ed  or  discredited,  and  wh 
on  the  day  after  the  alles 
Assyrian  at  Murray  In  1 
house  there  exhibit  and  o 
from  a  gunny  sack,  and 
and  others  then  purcb 
him.  They  were  positi 
the  place,  the  day,  tin 
transaction.  It  certalnl; 
great  weight  tending  to 
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anmpttoD  of  a  taking  of  Uie  property  by 
tbe  defendant  from  the  store  at  Ogden  and 
tbe  owner*!  possession.  If  tbat  tes- 
timony were  undisputed,  If  tbe  evidence 
wltb  respect  to  tbat  transaction  as  testified 
to  by  tbese  witnesses  were  not  In  conflict, 
we  would  not  permit  tbls  verdict  to  stand. 
But  against  tbat  testimony  are  tbe  state- 
ments of  tbe  defendant  bims^  made  by 
blm  to  die  milliner  and  to  the  officers.  Of 
course,  the  defendant  should  not  be  cou- 
Ttcted  because  be  may  bave  told  an  untruth 
to  tbe  officers  or  to  the  milliner.  He  should 
only  be  convicted  on  proof  that  he  qommltted 
the  larceny.  But  those  statemoits  did  not 
merely  serve  the  purpose  of  Impeachment 
and  to  affect  credibility,  and  are  not  to  be 
considered  for  tbat  purpose  altme ;  they  are 
also  in  tbe  nature  of  admissions  by  the  de> 
fendant  of  tects  relating  to  bis  possession 
and  the  manner  of  obtaining  It 

So,  also,  is  It  oontoided  that  tbe  presump- 
tion was  dissented  by  tbe  testimony  of  the 
defendant  that  he,  on  tbe  evening  of  the 
19tta,  left  Salt  Iiake  City  at  6:85  o'clock  p. 
m.;  that  because  the  train  was  ddayed 
be  did  not  arrive  at  Ogd«t  until  about  9 
or  9^  o'dock;  and  that,  by  his  testimony, 
ai^  tbat  ot  bis  agttit  and  of  f£e  Cralgs, 
he  arrived  at  Craig's  between  9:80  and  10 
o'clock  and  remained  there  until  his  de- 
parture for  Salt  Lake  City  at  2:15  p.  m. 
the  n»t  day.  But  the  state  proved  that  the 
train  on  which  tbe  defendant  testified  he 
went  to  Ogden  was  not  delayed,  and  that 
It  arrived  on  time  at  8  o'clock.  According 
to  that,  the  defendant  was  in  Ogden  an  hour 
and  a  half  or  two  hours,  a  i>erlod  of  time 
anaccounted  for,  before  he  went  to  tbe 
Gralgs. 

In  view  of  these  consldra'atlons,  we  can- 
not say,  as  matter  of  law,  tbat  the  pre- 
sumption was  dissipated,  and  are  therefore 
of  the  opinion  that  the  evidence  Is  sufficient 
to  support  tbe  verdict. 

The  judgment  of  tbe  court  btiow  Is  there- 
fore affirmed. 

TRICK,  a  J.,  and  McCARTY,  J.,  concur. 


PARE  V.  RITES,  City  Recorder. 
(Supreme  Court  of  Utah.    Dec.  8,  1911.) 

1.  Statutes  ({  169*)— Bepial— Ihplisd  R>- 

Iq  the  absence  of  an  express  repeal  of  a 
atatote,  to  justify  the  presomptlon  of  an  Inten- 
tion to  repeal  a  statute  Iqr  A  later  one,  the  two 
must  be  irreconcilable. 

[Ei.  Note.— Par  other  cases,  see  Statutes, 
Cent  Dig  H         231;  DecTDlg  |  159.*] 

2.  E&jEcnoKB  (I  162*)— Ballots— STATDHBS-r 
Ihplied  Repeal. 

Laws  1911.  c.  126,  providing  for  tbe  nom- 
ination at  a  prtmar;  election  of  candidates  for 
city  offices,  and  providing  that  the  two  candi- 
dates receiving  the  highest  number  of  votes  at 


the  primary  shall  be  placed  on  the  general 

ballot  at  the  general  election,  does  not  repeal 
the  j;>rovisioQ  of  tbe  general  election  taws  re- 
quinog  a  blank  ticket  to  be  left  at  the  right 
of  the  ballot,  and  the  general  proviaiona  of  tbe 
Laws  of  1911,  that  the  ballot  at  tbe  general 
municipal  election  shall  be  tbe  same  as  pro- 
vided By  the  general  election  laws  where  not 
inconsistent  therewith  render  applicable  the  pro- 
visions of  the  general  election  laws  requiring  a 
blank  ticket;  and  the  recorder  of  a  city  in  mak- 
ing up  the  official  ballot  must  leave  a  blank 
tidtet. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  lti2.*J 

5.  Constitutional  Law  (|  46*)— STATurea— 
Validity. 

A  provisioD  of  a  statute  which  has  for 
many  years  been  applied  and  given  effect  with- 
out challenge  will  not  be  held  unconstitutional, 
extwpt  on  a  (^impelling  belief  of  its  invalidity. 

[Ed.  Note^ror  other  eases,  see  Gonstitation- 
al  Law,  Cent.  Dig.  f  42;  Dee.  Dig.  I  45.*] 

4.  E^LEonoNS  (I  181*)— Ballots— Statutes. 

The  provision  in  lisws  1911,  c.  126,  that 
only  the  names  of  the  two  candidates  receiving 
tbe  bigbest  number  of  votes  at  a  primary  elec- 
tion shall  be  placed  on  the  ballot  for  the  gen- 
eral municipal  election,  refers  only  to  what 
names  shall  be  placed  on  the  ballot  by  the  dty 
recorder  in  preparing  the  ballots  for  toe  generu 
election,  and  does  not  prevent  a  voter  from 
voting  for  another  person  by  writing  Us  name 
on  the  ballot 

[EA.  Note.— For  otbsr  esses,  sse  ESeetions, 
Dec  Dig.  8 181.*] 

6.  S'^ATtnBS  (I  181*)— ComnuoTioir— Lbois- 
lativb  Intent. 

The  intention  of  the  Legislature,  as  ex- 
pressed by  the  language  of  a  statute,  interpreted 
according  to  its  »ir  and  obvious  meaning  snd 
tbe  context,  is  the  controlling  feature  in  the 
construction  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent.  Dig.  I  259;  Dec  Dig.  {  181.*} 

6,  COHBTXTDTIOHAI.  LAW  (|  48*)— COnBISUC- 

TiON  IN  Favob  or  Valioitt. 

Where  the  language  of  a  statute  Is  equally 
suaceptible  to  two  meaningiL  one  rendering  it 
valid  and  the  other  InvaTid,  the  court  must 
adopt  the  one  which  renders  the  statute  valid. 

[Ed.  Note.— For  other  cases,  see  Conntituthm* 
al  Law,  Cent  Dig.  1  46;  Dec  Dig.  {  48.*] 

Mandamus  by  Samuel  C.  Park  against  B. 
8.  RIvee.  City  Recorder  of  Salt  Lake  City, 
to  compel  the  recorder  to  Issue  a  certificate 
of  election.  Peiemptwy  writ  Issued. 

Van  Cott,  AUlBon  ft  RIter,  Uatbonlab 
Thomas,  C.  8.  Tarlan,  Rawlins,  Ray  ft  Raw- 
lins, Booth,  Lee,  Badger,  Rich  ft  Parke,  and 
Stephens,  Smith  ft  Porter,  for  plalntifL  Sor- 
en  X  GbrlBtenseD  and  H.  3.  Dlnlnny,  for  d»- 
foidant. 

STRAUP,  J.  Prior  to  0u  enactmsnt  of 
chapters  125  and  126,  Sees.  Laws  1911,  ap- 
proved March  20th  of  tbat  yeaz.  Incorporat- 
ed dtlea  of  this  state  were  governed  and  con- 
trolled by  a  mayor  and  a  dty  eouncll.  Tlw 
elections  of  such  municipal  officers  wm  con- 
ducted according  to  the  general  election  laws 
(Comp.  Laws  1907.  tit  21)  Of  tba  stata.  Un- 
der those  laws,  political  partlea  are  permit- 
ted to  hold  primary  elections,  or  conventkma 
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•of  delegates*  to  nomlnRte  candidates  for  of- 
fice. Such  nomlnattons  may  also  be  made  hj 
a  certificate  of  nomination  of  voters  signed 
and  died  by  them.  It  Is  farther  provided 
(section  sa&y  that  snch  nominations  "shell 
Iw  placed"  tm  the  oflOdal  ballot  under  party 
names  and  emblems,  or  some  snttable  title  or 
•designation  of  gronp  of  petitioners,  and  that 
"the  ballot  shall  contain  no  other  names  ex- 
-cept  that  In  case  of  electors  for  president 
and  vice  president  of  the  United  States,  the 
names  of  the  candidates  for  president  and 
rice  president  may  be  added  to  the  party  or 
political  deslgnatlim."  The  manner  of  mak- 
ing up  the  ballot  and  of  voting  Is  done  and 
-conducted  under  a  method  known  as  the 
Australian  ballot  system.  In  that  respect  It 
Is  provided  that  the  officer  designated  to 
make  up  the  official  ballot  shall  cause  to  be 
printed  the  namea  of  the  offices  to  be  flUed 
immediately  above  the  names  of  the  candi- 
dates for  the  same,  "and  that  at  the  r^ht  of 
the  ballot  thae  shall  be  left  a  blank  ticket 
lone  oiough  to  contain  as  many  written 
names  of  candidates  as  there  are  persons  to 
be  elected,  in  which  tiaut  shall  be  printed 
the  namea  of  the  offices  to  be  fflUed.*'  By  the 
Session  Laws  of  1911  referred  to,  the  Legis- 
lature abolished  the  offices  of  mayor  and  city 
coundlmen  of  cities  of  the  lint  and  second 
class,  to  take  effect  the  Ist  day  of  January, 
1912,  created  a  board  of  commissionas  fur 
the  government  and  control  of  such  dtles, 
prescribed  its  powers  and  duties,  aiMl  vested 
-the  monlcipBl  government  of  duties  o£  the 
first  dass  in  a  board  of  five  commissioners 
-consisting  of  a  mayor  and  fonr  commissltm- 
ers,  and  In  some  particulars  amended  the  gen- 
eral election  laws  theretofore  appUcaUe  to 
municipal  elections. 

It  Is  only  necessary  to  notice  the  amend- 
ments relating  to  the  primary  election,  the 
■official  primary  ballot,  and  the  general  elec- 
tion ballot  It  Is  provided  that  candidates 
for  such  mnnlclpal  offices  shall  be  selected 
-or  nominated  by  a  primary  election,  and  that 
"candidates  to  be  voted  for  at  all  general 
municipal  elections  In  dtles  of  the  first  and 
second  class  under  the  provisions  of  this  act 
shall  be  nominated  by  a  primary  election  and 
no  other  name  shall  be  placed  upon  the  gen- 
eral ballot  except  those  selected  in  the  man- 
ner hereinafter  prescribed."  Chapter  126,  S 
2.  Any  person  desiring  to  become  a  candi- 
date is  required  to  file  with  the  recorder  a 
statement  of  such  candidacy  and  a  petition 
of  at  least  100  voters  requesting  snch  can- 
didacy. At  the  expiration  of  the  time  for 
flllng  such  statements  and  petitions,  the  re- 
corder is  required  to  publish  In  a  newspaper 
or  newspapers  the  names  of  the  persons  who 
have  filed  sudi  statements  and  petitions,  and 
the  manner  in  which  they  will  appear  upon 
the  official  primary  ballot  The  recorder 
shall  make  np  the  primary  ballots  and  cause 
them  to  be  printed;  and  It  Is  itrovided  that 
"upon  the  said  ballot  the  names  of  the  can- 


didates for  mayor,  arranged  alphabetically, 
shall  first  be  placed  with  a  square  at  the 
left  of  each  name  and  immediately  below  the 
words  'Vote  for  One.*  **  A  similar  provision 
Is  made  with  respect  to  candidates  for  the 
office  of  commissioners  and  auditor,  the  only 
other  municipal  offices  to  be  filled  by  elec- 
tion. When  80  made  up  and  printed,  the 
recorder  Is  required  to  cause  such  primary 
ballots  to  be  delivered  to  the  judges  at  the 
various  polling  places  for  the  use  of  the  vot- 
ers afr  the  primary  election.  Upon  a  canvass 
by  the  dty  recorder  of  the  returns  of  the 
cast  ballots  at  the  primary  election,  he  shall 
declare  and  publish  the  result  thereof.  It 
then  is  provided  that  **the  two  candidates 
receiving  the  highest  number  of  votes  for 
mayor  shall  be  the  candidates  and  the  only 
candidates  whose  names  shall  be  placed  up- 
on the  ballot  for  mayw  at  the  next  succeed- 
ing general  munidpal  election."  A  similar 
provision  also  relates  to  the  offices  of  com- 
mlssioners  and  auditor.  There  is  also  a  gen- 
eral provision  which,  among  other  things, 
provides  that  **the  ballot  at  said  g^eral  mu- 
nidpal dectlon,  so  far  as  applicable,"  shall 
be  the  same  as  provided  by  the  g^ieral  deo- 
tloQ  laws  **siot  inconslatait  with  the  provi- 
sions of  this  act" 

The  petitioner,  Samuel  0.  FaA,  was  a  can- 
didate for  mayor  of  Salt  Lake  City,  a  dty 
of  the  first  dass,  at  the  prlnury  dectlon  hdd 
pursuant  to  the  Session  Lam  of  1911,  and 
was  one  of  the  two  candidates  receiving  the 
hl^iest  number  votes  cast  for  that  office 
at  that  dectlon.  A  canvass  of  the  returns 
was  made^  and  the  result  declared  and  pub- 
llshed.  In  making  np  the  official  ballot  for 
the  succeeding  general  municipal  dectlon  to 
be  heM  on  the  7th  day  of  November,  1911, 
the  names  of  the  two  candidates  for  mayor 
BO  receiving  the  highest  number  of  votes  at 
the  primary  election  were  the  only  names 
printed  or  placed  on  the  official  ballot  by 
the  recorder  for  the  office  of  mayor.  That, 
also,  was  true  with  respect  to  the  names  of 
candidates  for  the  offices  of  commissioners 
and  auditor.  The  recorder,  however,  at  the 
right  of  the  ballot  left  a  blank  ticket  long 
enough  to  contain  as  many  written  names  of 
candidates  as  there  were  persons  to  be  elect- 
ed, and  in  which  were  printed  the  names  of 
the  offices  to  be  fflled.  The  official  ballots  so 
made  up  and  printed  for  the  general  mu- 
nidpal election  were  delivered  to  the  Judges 
of  the  several  voting  districts  for  the  use  of 
the  voters.  Upon  a  count  of  the  cast  ballots 
at  the  general  municipal  dectlon,  and  a  can- 
vass of  the  returns.  It  was  found  and  declar- 
ed that  Park  had  received  the  highest  num- 
ber of  votes  cast  fbr  the  office  of  mayor. 
The  dty  council,  wlMse  duty  It  iras  to  can- 
vass  the  returns  and  issue  certificates  of 
dectlon,  directed  the  city  recorder  to  issue 
a  certificate  to  Park,  but  the  recorder  re- 
fused to  do  80  upon  the  sole  ground  of  the 
invalidity  of  the  provisions  of  the  session 
laws  referred  to,  Baaca  «  writ  of  mandate 
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Is  prayed  for  by  Park  to  compel  the  recorder 
to  Issue  to  him  the  certificate. 

No  Qncstlon  relating  to  remedy  or  parties 
Is  made.  Both  the  petitioner  and  the  defend- 
ant seek  a  decision  on  merits  Involving  ques- 
tions only  wi^h  respect  ot  the  validity  of  the 
laws  referred  to. 

It  Is  not  contended  that  the  provisions  re- 
lating to  the  primary  election,  the  manner  of. 
making  nominations,  or  those  relating  to  the 
official  primary  ballot  are  inralid.  The  con- 
tention made  Is  this:  That  the  provisiona  of 
the  Session  I^ws  that  no  other  names,  ex- 
cept the  names  of  the  two  candidates  receiv- 
ing the  highest  number  of  votes  cast  at  the 
primory  election,  "shall  be  placed  upon  the 
general  ballot,"  and,  "the  only  candidates 
whose  names  shall  be  placed  upon  the  ballot 
for  mayor  at  the  next  succeeding  general 
municipal  election,"  by  necessary  implication, 
repeal  the  provision  of  the  general  election 
laws,  requiring  a  blank  ticket  to  be  left  at 
the  right  of  the  ballot  long  enough  to  con- 
tain as  many  written  names  of  candidates 
as  there  are  persons  to  be  elected ;  and  there- 
fore the  act  of  the  recorder  In  providing  a 
blank  ticket  at  the  right  of  the  ballot,  as 
was  here  done  by  him,  was  unauthorized; 
that  the  provisions  that  the  names  of  the 
two  candidates  receiving  the  highest  number 
of  votes  cast  at  the  primary  election  shall 
be  the  onlj  names  "placed  upon  the  general 
ballot"  at  tbe  general  municipal  election,  ei- 
ther in  express  terms,  or  by  necessary  impli- 
cation, forbid,  not  only  the  recorder  placing 
any  other  name  on  the  official  ballot,  but 
also  forbid  the  voter  writing  or  pasting  any 
other  name  on  the  ballot  in  making  up  and 
In  casting  his  vote;  and  that  a  provision 
which  so  compels  the  voter  to  vote  only  for 
one  of  two  candidates  for  a  particular  office, 
and  which  does  not  permit  him  to  vote  for 
any  other  person  for  such  office.  If  he  so  de- 
sires, interferes  with  tbe  freedom,  rights, 
and  privileges  of  the  elective  franchise  guar- 
anteed by  the  Constitution.  That  is,  because 
of  such  provisions.  It  la  contended  that  a 
voter  In  making  up  and  in  casting  his  ballot 
is  restricted  to  a  choice  of  only  one  of  the 
two  printed  names  on  the  ballot,  and  Is  pro- 
hibited from  writing  the  name  of  another 
thereon,  and  voting  for  such  other.  To  do 
so  it  is  urged  would  be  "placing  the  name" 
of  another  "candidate"  on  the  ballot  which 
Is  expressly  forbidden. 

Let  It  be  conceded  that,  if  tbe  act  so  re- 
stricts and  prohibits  a  voter,  auch  legislation 
would,  aa  ia  urged,  be  an  improper  interfer- 
ence with  the  elective  franchise.  15  Cyc.  289. 
But  we  are  of  the  opinion  that  the  proper 
interpretation  of  the  act  does  not  lead  to  the 
conclusion  ot  such  a  Testriction  and  prohibi- 
tion. 

[1,2]  Id  tbe  first  place,  we  think  the  pro- 
vision of  the  general  election  laws  requiring 
a  blank  ticket  to  be  left  at  the  right  of  the 
ballot  was  not  repealed  for  tbe  reasons  that 
there  are  no  express  temia  of  a  r^Kal  at 


that  provision,  and  that  the  presumption  Is 
against  an  intention  to  repeal  where  express 
terms  are  not  used;  and,  in  the  absence  of 
such  terms,  to  Justify  the  presumption  of 
an  intention  to  repeal  one  statute  by  anoth- 
er, the  two  statutes  must  be  Irreconcilable. 
We  think  the  statutes  here  are  reconcilable. 
The  provision  permitting  tbe  names  only  of 
tbe  two  candidates  receiving  the  highest 
number  of  votes  at  the  primary  election  to 
be  placed  on  the  general  or  official  ballot 
of  the  general  municipal  election  is  not  in- 
consistent, but  Is  entirely  consistent,  with 
the  provision  of  the  general  election  laws  re- 
quiring a  blank  ticket  to  be  left  at  tbe  right 
of  the  ballot  The  one  refers  to  the  names 
of  what  candidates  may  be  placed  on  the 
general  or  official  ballot  by  the  officer  wbose 
duty  It  is  to  make  up  and  cause  the  ballots 
to  be  printed :  the  other,  to  the  leaving  of  a 
blank  ticket  to  tbe  right  of  the  ballot  Tbat 
the  one  Is  consistent  with  the  other  seems 
self-evident.  A  disquisition  upon  the  sub- 
ject cannot  make  It  any  more  so. 

Having  reached  this  conclusion,  it  follows 
that  the  general  proviaion  of  the  Session 
Laws  providing  that  "the  ballot  at  said  gen- 
eral municipal  election  shall  be  tbe  same"  as 
provided  by  the  general  election  laws  not 
Inconsistent  with  the  Session  Laws  renders 
applicable  the  provision  in  the  general  laws 
requiring  a  blank  ticket  to  be  left  at  the 
right  of  the  ballot)  and  hence  the  recorder 
In  making  up  the  official  ballot  was  au- 
thorized to  leave,  as  was  done  by  htm,  a 
blank  ticket  at  the  right  of  the  ballot  To 
hold  the  two  provisions  here  in  question  in- 
consistent leads  to  the  conclusion  that  the 
provision  in  the  general  election  laws  pro- 
viding tbat  "the  ballot  shall  contain  no  other 
names,"  except  those  of  the  persons  nominat- 
ed by  parties,  or  group  of  petitioners.  Is  like- 
wise inconsistent  with  the  provision  requir- 
ing a  blank  ticket  to  be  left  at  the  right  of 
the  ballot 

[3]  A  provision  which  for  many  years  has 
been  so  repeatedly  applied  and  given  effect  In 
the  conduct  of  elections  as  has  this  without 
challenge  ought  not  to  be  held  bad,  except 
upon  a  compelling  belief  of  its  invalidity. 

[4]  In  the  next  place,  the  provision  in  tbe 
Senslon  Laws  that  only  tbe  names  of  the 
two  candidates  receiving  the  highest  number 
of  votes  at  the  primary  election  "shall  be 
placed  upon  the  ballot"  for  the  general  mn- 
niclpal  election  refers  to  what  names,  and 
only  what  names,  shall  be  placed  upon  the 
ballots  by  the  recorder  In  making  up  and 
in  causing  the  ballots  for  tbe  general  mn- 
niclpal  election  to  be  printed  as  be  is  requir- 
ed to  do.  That  is  manifest  not  only  from 
the  language  employed,  but  also  by  the  con- 
text The  act,  after  providing  fyr  the  pri- 
mary election,  a  canvass  of  tbe  returns,  a 
declaration  and  a  publication  of  the  result, 
reads:  "The  two  candidates  receiving  the 
highest  number  of  votes  tor  mayor  shall  be 
the  candidates  and  tha  only  candidatas  whowe 
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names  Bball  be  placed  upon  the  ballot  for 
mayor  at  tbe  next  succeeding  general  mu- 
nicipal election."  To  say  that  the  words 
"tbe  only  candidates  whose  names  shall  be 
placed  upon  the  ballot"  mean  that  a  voter 
In  making  up  and  in  casting  his  vote  is  not 
permitted  to  vote  for  another  by  writing 
such  other's  name  on  tbe  ballot,  and  that,  if 
be  does  so,  be  Is  "placing  tbe  name  ot  a 
candidate  upon  tbe  ballot,"  is  to  give  an  un- 
warranted meaning  to  such  words,  and  which 
cannot  fairly  be  Implied  from  tbe  context 
Socb  was  the  conclusion  reached  by  the  court 
in  tbe  case  of  Eckerson  v.  City  of  Des 
Moines,  137  Iowa,  452,  115  N.'  W.  177,  where, 
on  a  simitar  statute,  tbls  question  was  con- 
sidered. 

[6]  The  Intention  of  the  Legislature,  of 
course,  la  tbe  controlling  and  determining 
feature.  That  Intention  is  expressed  by,  and 
Is  found  in,  the  language  actually  used,  In- 
terpreted according  to  its  fair  and  obvious 
meaning,  and  according  to  tbe  context  and 
tbe  approved  usage  of  the  language.  So  con- 
struing these  words,  it  is  clear  that  tbey 
do  not  themselves  prohibit  a  substitution  of 
names  by  the  voter  by  writing  upon  the  bal- 
lot. If  Uiat  were  intended,  such  an  intention 
could  have  been  expressed  in  language  which 
readily  would  convey  that  meaning.  From 
tbe  language  here  employed  considered  in 
connection  with  the  context,  it  is  very  clear 
that  it  refers  to  the  making  up  of  the  ballot 
by  the  recorder,  and  not  to  some  prohibition 
or  restriction  npon  the  voter.  To  construe  it 
otherwise,  and  to  bold  it  a  restriction  or  a 
prohibition  npon  tbe  voter,  is  to  hold  that 
the  provision  in  the  general  statute  that  "tbe 
ballots  abaU  contain  no  other  names,"  ex- 
cept those  of  nominations  of  political  parties 
or  groups  of  petitioners,  is  likewise  a  re- 
striction or  prohlblUoB  upon  the  voter,  and 
that  the  requirement  that  "all  nominationB" 
as  there  provided  for  "shall  be  placed"  on 
the  ballot  under  party  names  and  emblems  or 
some  suitable  title  of  sronpe  of  petitioners 
also  refers  to  a  restriction  npon  the  voter 
which  forbids  him  writing  the  name  of  anoth* 
er  npon  the  ballot  and  voting  tar  sndi  oth- 
er, and  that,  U  he  does  so,  h^  too,  la  making 
a  "nomination,"  and  "placing"  a  name  on  the 
ballot  forbidden  by  that  statute.  That  those 
provisions  and  that  language  refer,  not  to  a 
restriction  or  a  problblUra  upon  the  voter, 
but  to  the  officer  designated  to  make  up  and 
cause  to  be  printed  the  graeral  ballots  to  be 
distributed  by  him  to  the  judges  of  tbe  sev- 
eral polling  places  for  the  use  of  the  voters, 
has  never  been  questioned,  though  our  stat- 
ute has  contained  them  for  many  years, 
and  though  th^  have  so  been  considered  and 
repeatedly  applied  in  the  conduct  of  elections 
held  thereunder, 

[6]  We  may,  however,  observe  here,  as  was 
said  by  the  court  in  the  case  of  £k;ker8on  v. 
City  of  Dee  Moines,  snpra,  that  even  though 


it  is  possible  to  infer  from  tbe  language 
used  that  the  Legislature  id  fact  intended 
to  prohibit  or  restrict  tbe  voter,  as  contend- 
ed, yet  there  are  reasonable  grounds  for 
holding  that  the  language  was  not  intended 
for  that  purpose,  but  was  intended  only  to 
designate  what  names  shall  be  placed  on  the 
official  ballot  by  the  recorder,  "and  on  very 
^miliar  principles  we  will  not  ascribe  to  the 
words  used  by  the  lawmaking  body  a  mean- 
ing which  does  not  in  common  understanding 
follow  of  necessity,  for  the  purpose  of  hold- 
ing the  act  in  which  they  occur  obnoxious  to 
the  Constitution."  And,  even  though  It  should 
be  said  that  the  language  was  equally  sus- 
ceptible to  two  meanings,  one  consistent  and 
the  other  Inconsistent  with  the  Constitution, 
every  rule  of  statutory  construction  requires 
us  to  give  it  the  meaning  which  renders  the 
statute  in  harmony  with  the  Constitution. 

We  are  of  the  oplnlcm  that  the  petitioner 
is  entitled  to  the  writ  The  order  therefore 
is  that  a  peremptory  writ  issue  in  accordance 
with  the  prayer  of  the  petition,  costr  to  the 
petitioner. 

FRICK.  C.  X»  and  McCARTY,  J.,  concur. 


OABBIQAN  V.  BOWMAN,  City  Court  Judge, 
(^preme  Court  of  Utah.   I>ec.  14.  1911.) 

1.  Pbouibztioet  (I  8*)— AoxqUACT  of  Oihkb 

RUIEOT. 

Under  the  Constitution  and  statute  au- 
thorizing appeals  to  the  district  court  from 
final  jud^entB  of  tbe  dty  court,  and  from 
the  district  court  to  the  Supreme  Court  when 
the  validity  of  an  ordinance  is  involved,  and 
under  the  statute  authorizing  prohibition  where 
there. is  not  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinar;  course  of  law,  prohibition 
does  not  Ue  to  restrain  a  city  court  from  pro- 
ceeding with  the  trial  of  petitioner,  charged 
in  the  city  court  with  violating  a  city  ordi- 
nance, on  the  ground  of  the  invalidity  of  the 
ordinance,  in  the  absence  of  anything  to  show 
wherein  the  remedy  by  appeal  is  not  speedy  or 
adequate,  or  in  the  absence  of  any  allegation 
that  petitioner  is  in  custody,  or  that  he  is  un- 
able to  give  bail,  so  that  he  will  be  held  in 
custody  pending  an  appeal,  in  case  of  convic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Proliibition, 
Cent  Dig.  K  4-19;  Dec  Dig.  S  3.*] 

2.  Pbohibihon  (S  8*)— Adbquact  or  Other 
Rbueot. 

Where  the  validity  of  a  statute  or  ordi- 
nance is  involved,  prohibition  will  not  be  grant- 
ed in  advance  of  the  trial  in  the  inferior  court, 
where  the  question  is  presented,  when  a  plain 
remedy  bv  fu>peal  Is  afforded,  though  It  may 
be  that  the  higher  court  will,  when  the  ques- 
tion is  presented  to  it  determine  that  the 
statute  or  ordinance  is  ioTalid,  and  that  the 
inferior  court  is  without  jurisdiction,  unless 
it  appears  that  to  require  petitioner  to  pursue 
the  remedy  by  appeal  or  writ  of  review  will 
deprive  him  of  some  present  right  or  seriously 
embarass  him  in  the  exercise  thereof. 

[Bd.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  4^-19;  Dec.  Dig.  |  8.*] 


«For  other  oases  see  aanw  topic  and  section  NDHBBR  la  Deo.  Dig.  *  Am.  Dig.  Ksy  No.  Sorlsa  *  Rep'r  ladoxM 
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Appeal  from  District  Court,  Salt  Lake 
Count; ;  T.  D.  Lewis,  Judge. 

Prohibition  by  H.  J.  Carrtgan  against  J. 
M.  Bowman,  Judge  of  the  City  Court  of  Salt 
lAke  City.  From  a  Judgment  denying  the 
writ  and  dismissing  the  proceedings,  petl- 
tliHier  appeals.  Affirmed. 

D.  O.  Willey  and  H.  J.  BoblnaiHi,  for  ap- 
pellant H.  J.  Dlnlnny  and  P.  J.  Daly,  for 
respondent.  * 

STRAUP,  J.  Carrlgan,  upon  a  complaint 
filed  In  the  criminal  division  of  the  city 
court  of  Salt  Lake  City,  was  charged  with 
a  violation  of  a  city  ordinance.  He  there 
demurred,  upon  the  grounds  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute an  offense,  and  that  the  court  was 
without  Jurisdiction,  for  the  reason  that  the 
ordinance  upon  which  the  complaint  was 
founded  was  unconstitutional.  The  court 
orermled  the  demurrer,  took  the  defendant's 
plea,  and  set  the  case  for  triaL  He  then 
applied  to  the  district  court  for  a  vrrit  of 
prohibition  to  restrain  the  city  court  from 
further  proceeding  In  the  case.  These  mat- 
ters were  all  alleged  In  the  affidavit  for  the 
writ  The  ordinance  and  the  particulars 
wherein  it  Is  claimed  it  Is  Invalid  were  also 
fiilly  set  forth,  and  the  allegations  made  that 
the  Inferior  tribunal,  for  that  reason,  vras 
^thout  Jurisdiction,  and,  unless  restrained, 
wonld  proceed  In  tbB  case.  It  Is  further 
averred,  In  the  language  of  the  statute,  that 
the  petitioner  had  no  "plain,  «peedy  and  ade- 
quate remedy  In  the  ordinary  courae  of  law." 
Vpon  this  affldaTit,  an  altematlre  writ  and 
order  to  show  cause  was  Issued  and  direct- 
ed to  the  Judge  of  the  city  court  He  de- 
murred to  the  affidavit,  raising  Qoeetlans  ot 
remedy  and  aufficlency  of  facts  to  entitle  the 
petitioner  to  ttie  demanded  rdlef .  The  de- 
murrer was  BUBtelned,  and  a  Judgment  ren- 
dered against  the  petlttoner^  deoylng  the 
writ  and  dismissing  Uie  proceedings.  Wheth- 
er the  court  denied  the  writ  on  the  ground 
that  the  ordinance  was  valid,  or  on  the 
ground  of  remedy,  la  not  made  to  atvear. 
From  that  Judgment,  the  petitioner  has  ap- 
pealed. 

[1]  He  again  at  the  threshold  Is  here  met 
with  the  question  of  remedy.  Our  statute 
(Comp.  Laws  1907,  c.  70)  provides  that  the 
writ  of  prohibition  arrests  the  proceedings 
of  a  tribunal,  ete.,  when  such  proceedings 
are  without  or  in  excess  of  the  Jurisdiction 
of  such  tribunal,  etc.,  and  may  be  Issued  In 
all  cases  where  there  is  "not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course 
of  law."  The  petitioner  asserts  that  the  or- 
dinance Is  invalid,  and  for  that  reason  the 
city  court  was  without  Jurisdiction  to  enter- 
tain a  complaint  founded  upon  the  ordinance, 
or  to  further  proceed,  and  that  the  writ 
should  Issue  to  rwtrain  the  further  threat- 


ened proceedings.  If  the  ordinance  Is  In- 
valid, It  of  course  follows  that  the  dty  court 
was  without  Jurisdiction,  for  the  complaint 
Is  founded,  and  the  prosecution  of  the  charg- 
ed offense  is  dependent,  upon  the  ordinance. 
But,  to  entitle  the  petitioner  to  the  writ,  he 
la  not  only  required  to  show  that  the  tribunal 
sought  to  be  restrained  Is  without,  or  acting 
in  excess  of,  Jurisdiction,  but  also  that  he  has 
no  plain,  speedy,  and  adequate  remedy  In 
the  ordinary  course  of  law.  Both  the  Con- 
stitution and  the  statute  give  the  right  of 
appeal  to  the  district  court  from  all  final 
Judgments  of  the  city  court,  and  In  such  case 
from  the  district  court  to  the  Supreme  Court, 
when  the  validity  of  a  stetnte  or  an  ordi- 
nance is  Involved.  That  remedy  la  plain. 
It  is  guaranteed,  both  by  the  Constitution 
and  the  statute.  An  allegation  to  the  con- 
trary cannot  prevail.  Ordinarily  that  remedy 
Is  also  speedy  and  adequate  In  the  sense  In 
which  thoee  terms  are  generally  understood. 
Nothing  Is  alleged  to  show  wherein  that 
remedy.  In  the  case  In  hand,  la  not  speedy 
or  adequate.  It  Is  not  even  alleged  that  the 
petitioner  Is  in  custody,  or  that  he  is  unaUe 
to  give  bail,  or  that  because  of  bis  Inability 
to  give  a  bond,  or  otherwise,  be  wlU  be 
In  custody  pending  an  ai^eal,  In  case  of  am- 
vlctlon  In  the  dty  court  under  the  alleged 
void  ordbiance. 

Upon  tbls  point  the  petitioner  has  con- 
tented himself  by  merely  dUng  cases  where 
the  writ  was  granted  to  restrain  proceedings 
under  nnccmstitutional  acts  <a  oTdlnanceSi 
The  case  of  Pennington  t.  Woolfolk,  79  Ky. 
IS,  Is  dted  to  that  effect  But  under  the 
Kentucky  statute  (Patton  v.  Stephens.  77  Ey. 
[U  Bush]  8S4,  Campbellavllle  TeL  Co.  v. 
Patteson,  Circuit  Judge,  114  Ky.  S2,  68  B. 
W.  1070),  it  is  in  express  tenna  iwovlded 
that  the  validity  or  constltutimality  of  a 
dty  ordinance,  etc.,  shall  be  tried  by  a  writ 
of  prohibition.  In  the  dted  case  oi  Bvgbm 
V.  Becorder*8  Court,  70  Mich.  674,  42  N.  W. 
084.  4  L.  B.  A.  863.  13  Am.  St  Bep.  476,  the 
restraint  by  prohibition  was  held  proper,  be- 
cause the  action  of  the  munidpal  oflScera 
in  attempting  to  enforce  the  ordinance  was 
in  utter  disregard  of  the  decisions  already 
made  by  the  Supreme  Court  and  was  vex- 
atious, and  led  to  multifarious  "prosecutions 
wblcb  It  Is  evident  the  dty  officials  have  bem 
disposed  to  set  in  motion."  Tbls  was  so  ap- 
parent that  the  court  felt  the  necessity  to 
state  that  "it  may  not  be  out  of  place  to  sug- 
gest that  a  decree  of  this  court  Is  meant  to  be 
obeyed."  In  the  dted  case  of  State  ex  rel. 
V.  Eby,  170  Mo.  497,  71  S,  W.  B2,  the  court 
in  holding  that  the  remedy  by  appeal  was 
there  not  adequate,  observed  that  If  the  re- 
lators were  not  granted  the  relief  by  pro- 
hibition they  "would  be  compelled  to  go  to 
trial  in  1,203  cases;  then,  If  defeated,  wonld 
have  to  give  bond  In  each  case,  take  an  ap- 
peal in  each  case,  pay  for  a  transcript  in 
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each  case,  pay  a  Awftet  fee  in  eaiA  case  of 
HO,  amounting  In  the  aggregate  to  $12,080, 
as  well  as  counsel  fees  in  each  court;  con- 
sequently it  most  be  coDsplcnoasly  obvlons 
that  sDtii  appeals,  although  aTailable,  would 
be  Inadequate  to  meet  tbe  emwgracies  of 
the  case."  In  tbe  case  of  People  v.  Dayton. 
120  App.  DiT.  814,  106  N.  T.  Supp.  809,  It 
Is  not  made  to  aiq>ear  that  'tiie  relator  bad 
a  remedy  by  appeal.  In  the  case  of  Judy  t. 
Lashley.  60  W.  Ta.  Q28,  41  S.  E.  197,  67  L. 
R.  A.  418,  the  Queatlon  of  another  or  pnqper 
remedy  was  not  raised  or  considered. 

[2]  Where  tbe  validity  of  a  statute  or  ot- 
dlnance  Is  inTolred,  we  think  the  general 
and  better  rule  obtains  that  a  writ  of  pro- 
hibition wlU  not  be  granted  in  adTance  of 
the  trial  or  determination  In  the  Inferior 
court,  where  tiie  question  Is  presented,  when 
a  plain  remedy  by  appeal  is  afforded,  though 
it  may  be  that  the  higher  court  will,  when 
the  gnestion  is  presented  to  It.  determine 
that  the  statute  or  ordinance  Is  Invalid,  and 
the  inferior  court  without  Jurisdiction,  un- 
less it  is  made  to  appear  that  to  require 
the  applicant  to  pnrsne  the  remedy  by  ap- 
peal or  writ  of  review  will  deprive  him,  or 
seriously  embarrass  him  in  the  exercise  of, 
some  present  right.  Notes  to  cases  in  tbe 
case  of  State  v.  Superior  Court,  111  Am.  St 
Rep.  964.  We  may  here  eay,  as  was  well 
Raid  by  the  court  In  the  case  of  State  v. 
Rost,  49  La.  Ann.  1451,  22  South.  421,  that: 
"Ordinarily  we  exercise  supervisory  jurisdic- 
tion by  writs  of  certiorari  and  prohibition 
only  in  unappealable  cases,  leaving  errors 
committed  in  appealable  cases,  or  questions 
affecting  the  validity  of  the  statute  upon 
which  the  prosecution  is  based,  to  be  cor- 
rected or  decided  in  due  course  on  appeal. 
•  •  •  Cases  may  arise  where  the  court. 
In  the  exercise  of  a  sound  discretion,  and  in 
furtherance  of  the  ends  of  justice,  will  exert 
the  control  and  supervision  of  inferior  courts'* 
by  prohibition,  "even  In  cases  where  an  ul- 
tbnate  appeal  lies.  Bnt  they  must  be  cases 
of  peculiar  circumstances  or  extreme  ur- 
gency or  necessity,  which  take  them  out  of 
the  general  rule  referred  to.  We  do  not 
deem  the  Instant  case  to  be  of  that  char- 
acter." 

The  necessary  delay  and  expense  of  an 
appeal  ordinarily  furnish  no  sufficient  rea- 
sons for  holding  that  the  remedy  by  appeal 
is  not  adequate  or  speedy.  To  hold  otherwise 
Is  to  hold  that  all  api}eals  are  not  adequate 
or  speedy,  for  all  involve  some  delay  and 
expense. 

We  think  tbe  writ  was  properly  denied 
upon  the  ground  of  remedy,  and  hence  ex- 
press no  opinion  upon  the  validity  of  the 
ordinance^  The  judgment  of  the  court  be- 
low is  therefore  affirmed,  with  costs. 

FRICE,  a  J.,  and  HcCARTT,  J.,  concur. 


LimDBEBG  V.  GREEN  RIVER  IRRIGA- 
TION DIST.  et  bL 
(Supreme  Coort  of  Utah.   Dee.  13,  1911.) 

1.  COTTBTS    (I  95*)  —  PBIOB    DECISIONS  AS 

PBECEDBWTS— Courts  of  Other  States. 
That  a  statate  has  been  apheid  by  the 
court  of  last  resort  of  a  sister  state,  furnishes 
a  strong  reason  why  the  statute  subieauently 
adopted  in  Utah  shonld  be  upheld  if  attacked  on 
the  same  grounds. 

[Ed.  Note.— For  other  cases,  see  Courts, 
dent  Dig.  1  823;  Dec  Dig.  |  96.*} 

2.  CONSTITUnONAL  LAW  (|  289*)— Dux  Pbo- 
CBss  or  Law— Statutes— Validity. 

Laws  1909,  c.  74,  as  amended  by  Laws 
1911,  c  53,  authorizing  the  creation  of  irriga- 
tion districts,  and  providing  for  the  bonding  of 
the  districts  and  tbe  taxing  of  the  property 
therein,  is  not  invalid  as  depriTing  one  of  prop- 
erty without  due  process  of  law  m  violation  of 
Const  art  1,  |  7,  since  any  landowner  is  ^ven 
an  opportunity  to  be  heard  on  objections  to 
the  iocludon  of  his  lands  irtdiin  a  proposed 
district! 

[Ed.  Note.— For  other  cases,  see  Oonatitu- 
tloual  Law,  Cent  Dig.  |  870;  Dec  Dig.  1  289.*] 

8.  Eminknt  Domain  (S  29*)— Taking  Pbi- 

VATE  PbOPKBTT  FOB  PUBLIO  USE— STATUTES. 
The  purpose  for  which  property  may  be 
taheu  under  Laws  1909,  c.  74,  as  amended  by 
liaws  1911,  c.  63,  providing  for  the  creation 
of  irrigatioQ  districts,  for  the  bonding  of  the 
districts,  and  for  the  levy  and  assessment  of 
taxes,  is  for  a  public,'  and  not  a  private  ose-t 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  78;  Dec.  Dig.  |  29.*] 

4.  Watebs  anu  Watxb  Ooubses  (I  281*)— 

IBBIGATION  —  ASSBSSUBHIS  —  UHmBUITT 
ACCOBDINQ    TO    VALUK  —  GONBTITDTIONAI. 

Pbovibions. 

Const  art  IS.  88  2,  8,  providing  that  all 
property  shall  be  taxed  according  to  value,  and 
at  a  nniform  and  equal  rate,  does  not  apply  to 
special  assessments,  and  asseaaments  author- 
ized by  Laws  1909,  c.  74,  as  amended  by  Laws 
1911,  'c.  53,  authorizing  the  creation  of  irriga- 
tion districts  and  tbe  levy  and  assessment  of 
taxes,  are  special  assessments  based  on  bene- 
fits accruing  to  the  land  aaseased. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  820;  Dec.  Dig.  8 
28L*] 

S  Watebs  and  Wateb  Ooubses  (8  230*)— Is- 

BiQATioN  DisTBicTS— Bonds. 

On  application  for  prohibition  to  prohibit 
the  directors  of  an  irrigation  district  from  dis- 
posing of  lK>DdB  of  the  district  Uie  court  must 
assume  that  all  the  land  within  the  district  is 
similarly  situated,  and  will  be  capable  of  irriga- 
tion and  improvement  by  the  waterworks  sys- 
tem owned  by  the  district,  to  pay  for  which  the 
bonds  are  issued. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Watet  Courses,  Cent.  Dig.  8  819.  Dec  Dig  | 
280.*1 

6.  Constitutional  Law  (8  80*)— Invasion 

OP  Judicial  Power. 

Laws  1909,  c  74,  as  amended  by  Laws 
1911,  c.  63,  authorizing  the  creation  of  irriga- 
tion districts,  does  not  confer  judicial  power 
contrary  to  Const  art  8,  8  1>  providing  that  the 
Jodicial  power  shall  be  vested  in  enumerated 
courts  and  such  other  inferior  courts  as  may 
be  established  by  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Dec.  Dig.  8  80.*] 


•For  other  ossw  sm  same  tople  sad  section  NUMBER  la  Deo.  DIr.  *  Am.  Dls,  Key  No.  Swlai  ft  R^'r  2nd*iW 
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7  CONBTmrriONAZ.  Law  (i  70*>  —  Waters 
AND  Water  Cocbses  {§  216*)— Statotm— 
Vauditt. 

The  defects,  if  any,  in  Laws  1009,  c.  74, 
as  amended  by  Lawa  iSllt  c.  63,  authorizing 
the  creation  of  irrigation  districts,  must  be 
remedied  b;  the  Legislature,  and  not  by  the 
courts;  and  such  defects  afford  no  ground  for 
holding  the  statute  invalid.^ 

EBd.  Note^For  other  cases,  see  Constitu- 
tional Law,  .Cant  Dig.  {|  129-132;  Dec.  Dig. 
§  70;'-  Waters  and  Water  Courses,  Dec  Dig.  i 
216.'] 

8.  Waters  and  Water  Courbkb  ({  231*)-« 
Irbiqation  DiBTBioTB—AssessHENift— Va- 
lidity. 

The  owner  of  land  within  an  irrigation  dis- 
trict created  under  Laws  1909,  c.  74,  as  amend- 
ed by  Laws  1911,  c.  63,  may  seek  redress  in 
the  courts  resulting  from  any  unjust  assess- 
ment, and  raise  issues  whether  his  land  is  be- 
ing unjustly  assessed  or  burdened  to  maintain 
an  irrigation  system  through  which  Mb  land  can- 
not be  irrigated  nor  benefited. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  320;  Dec.  Dig. 
1  231.-1 

Prohibition  by  John  I^undberg  against  the 
Green  River  Irrigation  District  and  others, 
directors  of  the  district,  to  prohibit  negotia- 
tion of  bonds  of  the  district  Ai»plicatt(ai 
dismissed. 

W.  H.  Oregory,  for  idalntifr.  Thunnan, 
Wedgwood  ft  Irvine  and  J.  W.  N.  White- 
cotton,  for  defffiidants. 

FBICE,  0.  J.  Thia  la  an  ordinal  appll* 
cation  to  this  court  for  a  writ  of  prohibition 
to  problMt  the  indirldnals  named  as  defend- 
ants, while  acting  as  the  board  of  directors 
of  the  defendant  Oreoi  River  Irrigation  dis- 
trict, from  n^otlatlng,  sdling,  or  disposing 
of  certain  bonds  which  were  duly  authorized 
by  the  qualified  Toters  of  said  district  under 
and  in  virtue  of  chapter  74,  Laws  Utah  1909, 
p.  144,  as  amended  by  chapter  63,  laws  Utah 
1911,  p.  70.  The  defendants  waived  the  Is- 
suance and  servlcft  of  an  alternative  writ, 
appeared,  and  filed  a  general  demurrer  to 
the  application.  The  whole  controversy  be- 
tween Uie  [Hurties  is  submitted  for  determi- 
na'tlon  upon  the  appncation  and  the  de- 
murrer thereto. 

'  It  is  not  necessary  to  set  forth  the  allega- 
tions contained  in  the  application.  It  Is 
sufficient  to  say  tiiat  it  is  made  to  appear 
therefrom  tliat  all  of  the  provisions  of  said 
chapter  74  were  complied  with  in  organizing 
the  IrrlgaUon  district,  and  In  authorizing 
tlie  Issue  of  the  bonds,  the  disposal  of  wbicli 
Is  sought  to  be  protilbited.  It  further  ap- 
pears  therefrom  that  the  r^larity  of  the 
organization  of  the  irrigaUon  district  has 
been  ludlclally  detwmlned.  Tlie  plaintiff 
bases  his  application  for  a  permanokt  writ 
upon  the  assertioii  that  chapter  74  is  viola- 
tive of  certain  proviMons  of  our  Constltn- 
tion,  and  that  said  chapter  is  therefore  void, 

1  Blackrock  Copper  Hln.  a  HIIL  Go.  v.  Tinny,  34 
TTtab.  m.  98  Pse.  IW,  S8  U  R.  A.  (N.  8.)  S6.  Ul 
Am.  fit  Rep,  8SQ. 


and  hence  the  organization  of  the  district 
and  the  issuance  of  said  bonds  are  with- 
out autliorlty  ot  law.  It  Is  provided  in  said 
chapter  74  that,  whenever  a  majority  of 
the  landowners  who  own  the  larger  portion 
of  the  lands  within  a  proposed  irrigation 
district  desire,  to  provide  fOr  irrigation,  they 
may  present  a  petition  to  the  lioard  of  coun- 
ty commissioner^  of  the  county  In  which  the 
larger  portion  of  the  lands  sought  to  be  in- 
corporated Into  an  irrigation  district  are 
situated,  asking  that  such  a  district  be  or- 
ganized. The  board  of  commissioners  are 
required  to  give  notice  of  the  pendency  of 
the  petition,  and  upon  a  hearing  must  de- 
termine and  fix  the  boundaries  of  tlie  pro- 
posed district  The  commissioners  are  also 
prohibited  from  excluding  any  lands  from 
the  proposed  district  ttiat  are  "suscept^le 
to  irrigation  by  the  same  system  of  wato^ 
works  applicable  to  other  lands  in  said  pro- 
pmed  district;  nor  shall  any  land  which  will 
not  In  the  Judgment  of  the  board  be  bene- 
fited by  said  proposed  system  be  included 
in  such  district  If  the  owner  thereof  shall 
make  application  at  such  bearing  to  with- 
draw the  same."  In  some  reflects  chapter 
74  follows  the  provisions  of  the  drainage 
law  which  we  passed  on  in  Argyle  t  John- 
son, 118  Pac.  487,  and  we  refer  the  reader  to 
that  case  for  a  more  particular  statement  of 
the  gmieral  provisions  of  the  law.  In  view 
that  the  regularity  of  Oie  organization  of 
the  irrigation  district  has  been  judicially 
settled,  we  are  required  to  pass  only  upon 
the  validity  of  the  law. 

Chapter  74  is  based  <»i  what  Is  commonly 
known  as  the  "Wright  Act"  passed  by  the 
Legislature  of  Caltfomla  and  approved 
March  7,  1887.  See  Statutes  and  Amend- 
ments to  the  Codes  of  California  1887,  p. 
29.  That  act  was  amended  February  16, 
1889.  Stats.,  eto.,  of  Cal.  1889,  pw  IS.  And 
was  further  amended  Uaich  20, 1891.  Stats„ 
etc.,  of  Cal.  1801,  p.  142.  The  Wright  act 
is  set  ftnth  in  the  margin  of  the  oidnion 
rendered  In  Fallbrook  Irr.  Dlst  v.  Bradley* 
164  U.  S.  112,  17  Sup.  Ot  S6,  41  II  Ed.  369^ 
While  there  may  have  been  additional 
amendm«its  to  the  Wright  act  yet  If  any 
were  so  made,  th^  are  not  materiial  bera 
We  have  carefully  compared  the  prorlslons 
of  dutpter  74  with  the  provisions  of  tlie 
Wright  act;  and  while  the  two  acts  differ 
In  phraseology  respecting  some  of  the  de- 
tails, and  while  certain  provisions  are  In- 
corporated Into  diapter  74  which  are  not 
found  In  the  Wright  act,  yet  in  all  of  the 
essential  or  fundamental  features  there  is 
no  substantial  dltteroice  betwen  the  two 
acts. 

[1]  If,  therefore,  the  provisions  of  Ok 
Wright  act  have  been  passed  on  sad  i^btid 
as  constitutional  the  court  of  last  resort 
of  California,  this  would  no  doubt  furnish 
us  with  a  strong  reason  why  similar  provi- 
sions ftmnd  in  chapter  74  should  also  be 


Vbr  other  oassi  see  same  toipiP  snA  leotlra  NUUBSIB  la  Deo.  Dig.  *  Am.  Dis.  K«r  No.  Series  ft  B«p*r  lateses 


Digitized  by 


Google 


n 


Digitized  by 


Google 


1042 


U»  PACIFIC  BEFOBTKB 


Dttcfa  Co..  22  Golo.  518.  4»  Pac.  444^  65  Am. 
St  Bep.  149.  See,  also,  Andenon  t.  Onmd 
Vallej  Irr.  Dlst.  85  Colo.  625.  85  Fac.  813, 
In  wblcb  a  law  baaed  <m  the  Wright  act  Is 
upbeld  as  omatltutioiial  against  objectlona 
similar  to  those  which  are  urged  in  this  case. 

[71  The  law  in  qnesUon  tn  some  leepects 
ia  erode,  and  may  not  be  the  beat  that  could 
be  derlsed  to  attain  the  pnrposea  songbt  to 
be  accomplished.  Such  defects,  tf  there  are 
any.  however,  must  be  remedied  the  Leg- 
islatnre,  and  not  by  the  ooorts.  In  this  re- 
gard we  can  only  rqieat  what  we  said  In 
respect  to  similar  defects  in  another  law  nn- 
der  consideration  in  the  case  of  Mining  & 
Hilling  Co.  T.  Tingey,  84  Utah,  869,  98  Fac. 
180,  28  L.  B.  A.  (N.  8.)  205,  181  Am.  St  Bep. 
8S0,  namely,  tliat  each  defects  afford  no 
groond  for  holding  a  law  Invalid. 

[I]  To  avoid  any  misconception,  however, 
we  desire  to  state  that  by  what  we  have  aald 
we  intend  to  and  do  pass  npon  the  oonsti- 
tntlonallty  of  the  law  in  qnestion  only.  By 
anything  said  or  omitted  It  is  not  intended 
to  foreclose  any  landownn  from  seeking  re- 
dress In  the  courts  for  any  legal  injury  he 
may  suffer  by  reason  of  the  application  of 
the  law  In  qnestion.  If  it  should  devdop, 
therefore,  in  the  application  of  the  law  that 
certain  lands  within  a  certain  irrigation  dis- 
trict cannot  be  Irrigated*  or  benefited  by  the 
irrigation  system  which  la  owned  by  the  dis- 
trict and  which  ia  constructed  under  the  law 
In  question,  the  owner  of  lands  within  the 
district  tn  a  iwoper  proceeding  timely  com- 
menced may  no  doubt  have  the  question  de- 
termined aa  to  whether  his  lands  are  being 
unjustly  assessed  or  burdened  to  maintain  an 
Irrigation  system  tb rough  which  his  lands 
can  neither  be  Irrigated  nor  benefited  in  any 
way.  All  such  qnestlons  are  left  open  for 
consideration  and  adjustment  when  they 
properly  arise. 

From  what  has  been  said  It  follows  that 
the  law  in  question  Is  not  vulnerable  to  the 
objections  urged  against  it,  that  the  writ 
prayed  for  abonld  be  denied,  and  the  applica- 
tion diamlsaed.  It  Is  so  ordered. 

McCABTY  and  STBADP,  JX,  concnr. 


KIBBT  et  al.  v.  UNION  PAO.  BY.  00. 

(Supreme  Court  of  Colorado.    Dec.  4,  1911.) 

1.  IifjuNcnoir  (I  118*)— Bebtbaihxno  Tick- 
et SCAI.PBBB  FBOH  DXAUNG  IK  NONTBAIIS- 

ntRABLE  Railboad  TiCKna— ADsquACT  or 

OniiB  Bbuot. 

A  complaint  by  a  railroad  company  against 
ticket  scalpers,  which  alleges  that  defendants 
nre  engBged  tn  negotiating  the  sale  of  non- 
transferabie  passenger  tickets,  or  the  return 
portions  thereof,  and  in  aiding  and  procuring 
other  than  the  original  purchasers  to  secure 
or  attempt  to  secure  passage  on  the  trains  of 
the  company  on  such  nontransferable  signs* 
tnrs  tickets,  contrary  to  the  turns  UtereoC, 


that  defendants  have  onanised  Into  assedatioaft 
to  carry  on  such  wrongful  burincss,  and  that  aa 
a  resnlt  the  company  la  suffering  great  pecnni- 
ary  loss,  and  will  cootinne  to  coffer  because  de- 
fendants win  oontinne  to  engage  in  sodi  prae> 
tices,  states  a  cause  of  action  for  an  InJonctioB 
beeaose  of  irreparable  iidniT»  inadequa^  a 
legal  remedy,  and  of  the  necessity  of  avolAnf 
a  muldpUd^  of  suits. 

[Ed.  Note.— For  oUwr  eassa,  see  IMnneilon, 
Dec;  Dig.  }  118.*j 

2.  CaBSOEBS  (f  2S8^y-  PAaSBVUB  TlOKCEB  — 

TAUOrrr. 

A  nontransferable  passenger  ticket  evi- 
dences s  legal  contract  between  the  carrier  and 
the  purchaser,  and  limits  the  benefits  of  the 
contract  to  him. 

[EkL  Note.— For  other  cases,  see  Carriers, 
GenL  Dig.  M  1011-1013»  1MS3inSi  Dec.  INg. 

3.  CABBixBa   n   2S8*)  —  NoimtAiramABU 

PASSEIfOn  TlOKETB— PBOPESTT. 

Nontrsnsferable  passenger  tickets  are  not 
property  in  the  hands  of  the  pnrdiasers  In  the 
sense  that  they  can  be  sold  and  transferred. 

[Bd.  Note. — For  other  eases,  see  Carriers, 
Gent  Dig.  ff  1011«  1012;  Dec.  Dig.  1 253.*] 

4.  iRjimoiiON  a  56*>— FBononos  ot  Bmn- 
ifsae. 

Ute  business  of  a  person  or  owporatiim  Is 

f ropertr  entitled  to  protection  by  injunction 
rom  unlawful  interference. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  108.  109;  Dec  Dig.  f  66.*] 

5.  iNJuifcnoR  (1  ^*>— SoATPiiio  or  PAflnn- 

OEB  TlOKXT9--FBOCltZABT  I'OSS. 

The  scalping  of  nontransferable  passenger 
tidceta  results  m  such  pecnnlaxy  loss  to  the 
carrier  issuing  the  tieksts  as  to  warrant  an 
iDjuncUon,  because  sudi  carrier  is  cheated  out 
of  the  regular  fare  on  every  mile  of  its  line 
on  which  travel  is  made  under  color  of  one  of 
soch  tickets  in  the  hands  of  any  one  other  than 
the  original  purchaser. 

[Ed.  Note.— For  other  eases,  see  KiJonetioB, 
Dec  Dig.  I  42.*] 

6.  iKJUHonoK  (I  42*)— SoAZf  nro  Nonuifa- 
bebable  Tickets— DEraiTBBS—CoifinvAnOB. 

Where  railroad  ticket  scalpers  formed  an 
sflsodation  to  carry  on  the  business,  every 
time  a  member  «C  the  assodation  dealt  In  an 
illegal  wsy  In  nontransferable  tIAeta  a  new 
and  independent  wrong  was  committed  agalnat 
the  carrier  Issuing  the  ticket  distinct  from  all 
former  tranaactlons,  snd  the  mere  fact  that  the 
carrier  on  former  oceaslona,  in  eonnecfion  with 
other  ticket  contracts,  sold  tickets  to  tlie 
scalpers,  did  not  prevent  It  from  complaining 
of  subsequent  Illegal  dealings  In  nontransfer- 
able tickets,  since  the  doctrine  of  connivance 
ia  not  a  perpetual  bar. 

[Bd.  Note. — For  other  cases,  see  Injunction. 
Dec.  Dig.  I  42.*] 

7.  iNJUNCnOH  (S  42*>— SCAI.PUIO  NOHTKAire- 

rxBABU  Tickets— OoKinTAiicK. 

Where  a  carrier  sought  to  enjoin  ticket 
scalpers  from  further  tramcklng  In  nontrans- 
ferable passenger  tickets,  it  was  Inmiaterial 
that  the  carrier  had  connived  at  or  acquiesced 
in  past  wrongful  acts  of  the  scalpers  of  the 
same  general  character,  notwithstanding  the 
maxim  that  he  who  comes  Into  equity  most  do 
equitr,  since  the  inequity  whldi  Mrs  one  from 
relief  must  have  been  in  connection  with  the 

S articular  acts  of  defendant  agalnat  which  re- 
ef is  sought 

[Bd.  Note.— For  other  cases,  see  InJoBCtion, 
Dee;  Dig.  I  42.*] 
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8.  IifjrncTioH  ({  42*)— Scalfess  DsAuno  nr 
Passenger  Tickets — Connivance. 

Where,  in  >  snit  a  carrier,  to  restrain 
ticket  Malpen  from  dealinf  in  nontransferable 
puMBcer  tickets,  the  scalpers  relied  on  con- 
lUvance  and  showed  prior  transactions  in  con- 
nection with  Qontransferable  tickets  with  sub- 
ordinate employes  of  the  carrier,  and  that 
nontransferable  tickets  had  been  poreliued  hj 
the  scalpers  of  the  carrier  In  the  nmal  way,  at 
tba  regular  price,  and  on  compliance  with  the 
conditions  required  of  other  purchasers  of  such 
tickets,  the  scalpers  could  not  defeat  equitable 
relief  on  the  ground  of  the  carrier's  connivance 
in  the  unlawful  acts;  it  not  appearing  that  the 
scalpers  were  deceived  or  misled  bj  such  trans- 
actions. 

[Ed.  Note.— For  other  cases,  see  Injunctloii, 
Dec  Dig.  S  42.*] 

9.  iNJUNCnOR  ^  lis*)— RSBTBAIHina  Dkal- 

XRos    XR    NoHTBAHnnABLB  PusKnais 

TICKBTB— <3oirHITAH0B— LACHXS. 

The  right  of  a  carrier  to  an  Injunction 
against  ticket  scalpers  dealing  in  nontransfer- 
Mle  tickets  is  not  lost  by  mere  lapse  of  time, 
since  Uie  fonndatlon  at  equitable  relief  lies  in 
the  repeated  fnfrin«ment  of  contracts  be- 
tween the  carrier  and  original  purchasers,  and 
in  the  fact  that  the  scalpers  have  made  a  busi- 
ness of  aiding  in  such  infringement  and  pur- 
pose to  engage  In  such  hnalnesa  In  the  fotnre; 
each  transaction  being  a  new  wrong  againat 
the  carrier. 

[Ed.  Note.— For  othef  cases,  see  Injnnetlon, 
Dec  Dig.  i  118.*] 

10.  iNjuHciTON  (I  ^)— BnainAXHjno  Tigkbt 
ScALFiNQ — ^Estoppel. 

Where  ticket  scalpers,  engaged  in  the  sale 
of  nontransferable  passenger  tickets  or  the 
return  portions  thereof  and  in  aiding  other 
than  the  original  purchasers  to  secure  passage 
thereon,  had  acted  with  full  knowledge  of  the 
facts  and  had  not  been  misled  by  the  carrier, 
and  the  acts  of  the  scalpers  had  never  been 
done  under  any  claim  of  nght,  but  dandestine- 
ly  and  by  fraudulent  methods,  the  carrier  was 
not  estopped  from  demanding  an  Injunction 
against  such  dealings  In  the  future. 

[Bd.  Mote.— For  other  cases,  see  Injunction, 
Dec  Dig.  I  42.*] 


ll^EBToppML  (H  M*>— BqmTABUt  Estopp: 
BzmiT. 

The  doctrine  of  estoppel  by  conduct  is  not 
available  except  in  defense  of  a  legal  or  equi- 
table right  or  daim  made  in  good  faith,  junior 
in  point  of  time,  against  which  an  older  right 
ought  not  to  be  heard  to  assert  itself  Imt  the 
doctrine  can  never  bb  asserted  to  defend  or 
uphold  crime  or  fraud. 

[Ed.  Note.— For  other  cases,  see  Bstoppel, 
Cent  Dig.  i  291:  Dec  Dig.  |  9ft.*] 

12.  IKJUNOTION     a    21*)  —  DlBOBETION  OV 

OOUBT. 

Whether  connivance,  acquiescence,  or 
laches  shall  affect  the  Issuance  of  an  injunc- 
tion rests  in  the  sound  discretion  of  the  chan- 
cellor, determined  on  a  foil  consideration  of 
every  fact  adduced  bearing  on  the  question. 

[Ed.  Note.— For  other  caiei,  see  Injunction, 
Dec  Dig.  I  21.*] 

18.  Vbnue  a   13*)  —  AonoHs  AmorzNO 
Pbopertt. 

A  suit  by  a  carrier  to  enjoin  tiAvt  scalp- 
ers from  dealing  in  nontransferable  passenger 
tickets  is  a  suit  In  personam  to  protect  by  In- 
junction the  property  right  of  the  carrier  to 
do  a  lawful  business  in  a  particular  way,  and 
the  venue  Is  not  cMitroIled  by  Bfllls'  Ann.  Code, 
I  25a,  requiring  the  venue  of  actions  affecting 


property  to  be  in  the  county  where  the  prop- 
erty is  slttutted. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  9  13.*1 

14.  Yenus  (S  18*)— Nature  or  Cohtbotbbst 

— "PBOPEETT"— "TiCKKP." 

A  passenger  ticket  is  mere  evidence  of  ft 

contract,  and  is  not  property  vrlthln  Mills*  Ann. 
Code,  I  25a,  requiring  tne  venue  of  actions  af- 
fecting property  to  be  In  the  county  where  the 
property  is  situated. 

[Bd.  Note.— For  otlier  cases,  see  Venue,  Dec 
IMg.  i  U.* 

For  otiier  definitions,  nee  Words  and  Phras- 
es,,v^  5,  BP.  OOBMTa;  toL  8,  pp.  776S-TT70, 


15.  Gabbikbs  (I  268*)  — Pabbengebs— Tick- 
sis. 

A  purchaser  from  a  carrier  of  a  nontrans- 
ferable passenger  ticket  takes  It  subject  to  all 
Its  agreements  and  limitations,  and,  as  the 
right  to  transfer  it  is  wanting,  the  ticket  in  the 
hands  of  a  tltird  person  lacks  an  essential  ele- 
ment of  property,  the  power  of  sale  and  trans- 
fer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  1011,  1012;  Dec  Dig.  |  253.*] 

16.  Appeabancb  (|23*)— GnAHGior  Vsnni— 
Waiveb. 

The  right  to  have  the  place  of  trial  chang- 
ed because  the  action  Is  brought  In  the  wrong 
county  is  not  jurisdictional,  but  a  mere  person- 
al  privilege,  wnich  may  be  waived  by  a  general 
appearance  and  pleading  to  the  merits. 

[EM.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  lim7:  Dec.  iMg.  1  23.*] 

17.  Venub  (I  77*)  —  Change  of  Vehub  — 
Waivbe. 

The  right  to  a  change  of  venue  of  an  ac- 
tion begun  in  the  wrong  county  is  waived  un- 
less the  motion  therefor  is  iuterpoeed  as  soon 
aa  the  moving  party  acquires  knowledge  of  the 
facts,  and  where  the  knowledge  comes  to  the 
moving  party  as  soon  as  the  complaint  is  serv- 
ed, and  he  falls  to  move  for  a  change  of  venue 
until  more  than  a  month  later,  and  after  en- 
tering a  general  appearance  and  filing  an  an- 
swer, the  motion  comes  too  late. 

[Bd.  Note. — For  other  cases,  see  Venue, 
Cent  Dig.  H  lS4r-138;  Dec  Dig.  |  77.*] 

18.  GOBPOEATIOnB  (I  661*)— FOBEIOK  COBPO- 
BATIONS— RiOBT  TO  DO  BUSINESS— ACTION. 

A  foreign  corporation  which  has  paid  the 
entrance  tax.  and  has  received  permission  to 
do  business  In  the  state  on  the  same  basis  of 
restrictions  and  liabilities  as  domestic  corpo- 
rations, need  not  pay  the  state  license  tax  un- 
posed  by  the  statute  of  1902  (X^v  19(32,  p.  43) 
as  a  condition  precedent  to  the  maintenance  of 
an  action;  the  statute  being  void  so  far  as  It 
relates  to  such  corporation.  « 

[Bd.  Note.— For  other  cases,  see  Oorpora- 
dona.  Dec  Dtg.  |  661.*] 

19.  Affeal  and  Ebbob  (I  190*)  —  Questions 
Rbtibwablb— QoBSTiOKB  NoT  Baisbd  in 
Tbial  Coubi. 

A  defendant  In  a  suit  for  an  injunction 
who  did  not  urge  at  the  trial  that  the  trial 
court  erred  in  issuing  a  temporary  order  with- 
out notice,  nor  move  to  dismiss  the  complaint 
on  the  ground  that  no  emergency  existed,  could 
not  raise  the  objection  for  the  first  time  on 
writ  of  error  to  review  a  judgment  making  the 
temporary  injunction  permanent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  H  1216-1220;  Dec  Dig.  I 

isa*] 
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20.  iHJnncnoir   (|  143*)  —  TEm>ORABT  In- 
JUKCnoN— Notice  of  Application. 

A  railroad  company  brought  suit  to  enjoin 
ticket  scalpers  from  dealing  in  nontransferable 
paasenser  tickets,  and  showed  by  affidavits 
that  an  Irreparable  mischief  would  result  to  the 
compai^  if  notice  of  a  motion  for  a  tempo- 
rarr  ituonction  was  given,  because  delay  would 
be  inTolT«d,  as  the  scalpers  resided  in  different 
cities  of  the  atat«,  and  that  while  the  notice 
was  being  served,  they  would  continue  to  com- 
mit the  acts  complained  of,  and  would  dispose 
of  tickets  acquired  by  them  to  third  persons, 
many  of  them  beyond  the  jurisdiction  of  the 
court,  and  showed  that  the  eotergency  was  not 
the  result  of  the  company's  connivance.  Held 
to  justify  the  issuance  of  a  temporary  order 
without  notice  within  the  Code  requiring  com- 
plainant to  file  an  affidavit  showing  that  an  ir- 
reparable mischief  will  result  if  notice  is  given 
of  a  motion  for  a  temporary  injunction. 

[Ed.  Note. — ^For  other  cases,  see  Injoncdon, 
Cent  Dig.  }  315;  Dec.  Dig.  §  143.*] 

En  Banc  Error  to  District  Coart,  Pueblo 
County;  N.  Walter  Dixon,  Judge. 

Action  by  the  Union  Pactflc  Railway  Com- 
pany against  William  F.  Elirby  and  others. 
There  Tvas  a  Judlgment  for  plaintiff,  and  de- 
fendants brli^  error.  Affirmed. 

O.  N.  Hilton  and  Ralph  Talbot,  for  plain- 
tUh  In  error.  Dors^  ft  Hodges  (John  !>. 
Baldwin,  of  oonnsel),  tot  defradant  In  error. 

BAILET,  J.  This  Is  <me  of  eight  cases, 
by  as  many  railroad  companies,  operating 
in  the  state  of  Colorado,  for  inJnnctlTe  re- 
Uef,  against  some  Bixt7>fiTe  defendants,  rail- 
road ticket  brokers  or  scalper^  located  at 
Denver,  Paeblo,  Colorado  Springs,  Trinidad 
and  other  Colorado  cities,  to  prevent  the  al- 
leged frandnlent  and  wroi^^  interference 
by  the  defendants  with  the  lawful  buatness 
of  the  plaintiff,  in  the  Issuance  and  sale 
of  nontransferable  signature  ttckets.  The 
complaint  charges  In  sulntance  that  the  de- 
fendants are  engaged  in  negotiating  the  sale 
of  nontransferable  ttckete,  or  the  r^nm  por- 
tions thereof,  and  in  al^ng  and  procuring 
other  than  the  original  purchasers  to  secure, 
or  attempt  to  secure,  passage  upon  the  Tari- 
ous  trains  of  the  plalntlfl  on  such  noatrans- 
fferable  signature  tickets,  contrary  to  the 
eipress  terms  thereof;  Uiat  the  defendants 
have  organised  into  associations  for  the  pur- 
pose of  carrying  on  such  wrongful  and  fraud- 
ulent business,  and  that  as  a  result  the 
plaintiff  Is  steering  great  pecuniary  loss, 
and  is  about  to  suffer  still  greater  damage, 
unless  such  ooadnct  be  prevented ;  and  that 
plaintiff  has  no  adequate  reme^  at  law, 
because  of  the  difficulty  of  detecting  such 
teiuds,  because  of  the  multiplicity  of  suits 
that  would  be  required,  becauae  of  the  in- 
solreacy  of  practically  all  of  the  various 
defendants,  and  for  other  raaacms  spedflcal- 
ly  set  forth  In  the  complaint  It  la  definitely 
alleged  that  the  defendants  have  enga^d, 
are  now  engaging  and  will  continue  to  en- 
gage In  dealing  In  this  character  of  tickets. 
These  allegations  are  not  only  not  doled, 


but  it  la  ei^ressly  averred  by  the  defend* 
ants  that  they  are  now  engaged  in  sudi 
practices  and  Intend  to  continue  the  same  in 
the  future  At  folio  158  of  the  answer  it  is 
expressly  averred:  "And  these  defendants 
admit  that  they  have  sold,  and  are  engaged 
In  the  business  of  sellli«,  and  purpose  to 
and  win  continue  In  the  buslnen  of  selling 
and  regularly  dealing  In,  said  nontransfet^ 
atde  tickets,  issued  for  transportation  ovw 
plain tlfTs  railway."  The  defendants  farther, 
by  answer,  deny  that  they  are  engaged  In 
an  unlawful  bmdness,  and  aver  that  they 
have  been  dealing  for  years  In  the  charac- 
ter and  kind  of  tickets  mentioned  In  the 
complaint  without  hindrance  on  the  part  of 
the  railroad  company,  and  allege  connivance 
by  it  In  their  conduct  in  this  b^lf  and 
laches  and  acquiescence.  They  deny  any 
fraud,  and  allege  that  the  railroad  company 
has  no  legal  right  to  embody  stipulations  of 
nontransferability  In  its  tldcets,  and  that 
such  limitations  are  of  no  legal  force  and 
are  not  binding. 

Not  only  Is  the  principal  fact  admitted,  bat 
the  various  fraudulent  devices  adopted  by 
the  defendants.  Including  forgery  of  tickets, 
the  raising  of  the  limit  of  tickets,  the  forg* 
lug  of  the  name  of  the  original  purdiaser 
by  the  broker,  or  by  some  other  person 
through  his  procurement,  the  methods  adopt- 
ed for  deceiving  the  conductors  on  the  trains 
of  plaintiff,  and  the  instructions  given  to 
the  purchasers  of  such  tickets,  in  order  that 
they  may  snccessfully  Impersonate  the  origi- 
nal purchasers,  are  all  testified  to  by  wit- 
nesses for  the  plaintiff,  and  no  evidence  is 
offered  to  refute  this  showing.  The  evidence 
establishes  conclusively  that  these  practices 
have  resulted,  and  will  result,  in  enormous 
financial  losses  to  the  plaintiff,  and  will  ren- 
der It  practically  impossible  for.  railroad 
companies  to  contlnne  to  grant  special  rates 
for  special  occasions,  and  there  Is  no  evi- 
dence by  defradants  to  the  contrary.  The 
evidence  of  persistent  and  continued  Inter* 
ference  by  the  brokers,  In  manner  and  form 
as  alleged,  with  the  business  of  plaintiff,  In 
the  issuance  and  sale  of  nontransferable 
tickets,  causing  and  threatening  to  cause 
great  financial  loss,  la  overwhdmlng  and 
convincing. 

A  temporary  writ  of  Injunction  issned,  en- 
joining the  defendants  from  buying,  selling, 
dealing  In  or  soliciting  the  pordiase  or  sale 
of  tii&ets,  or  of  the  return  or  unused  por- 
tions thereof  Issued  by  plaintiff  over  its 
lines,  which  are  by  th^  tenoM  nontransferw 
able^  and  from  soliciting,  advising  enoonr^ 
a^ng,  procuriuA  or  ^tempting  to  procure 
any  person  or  penHms  oUter  than  the  origi- 
nal purchasers  to  use  such  tickets.  On  final 
hearing  the  temporary  writ  was  made  per- 
manent Defendants  bring  the  case  here  foe 
review  on  error. 
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the  gronndB  npon  wUch  the  defendants 
rely  for  a  reversal  of  the  Judgment  and  de- 
cree complained  of  are: 

1.  That  the  complaint  states  no  cause  of 
action,  cognizable  by  a  court  of  equity,  be- 
cause, It  Is  claimed,  the  railroad  company 
could  not  lawfully  impose  the  limitations 
contained  In  nontransferable  tickets;  that 
no  actual  damage  has  be^  shown;  and  that 
the  defendants  are  guilty  of  no  I^al  wrong; 

2.  That  the  plaintiff  companies  have,  If 
entitled  to  any  relief,  a  plain,  speedy  and 
adequate  remedy  at  law; 

3.  That  the  court  had  no  power  or  author- 
ity, by  temporary  or  permanent  injunction, 
to  assume  to  govern  and  control  the  future 
acts  of  defendants  In  the  purchase  and  sale 
of  so-called  nontransfwaUe  tickets,  or  un- 
used portions  thereof ; 

4^  That  plaintifEs  are  estopped  to  maintain 
the  action,  because  of  laches,  connivance  and 
acquiescence  In  like  conduct  by  the  defend- 
ants covering  a  time  prior  to  the  application 
for  the  injunction; 

5.  That  the  defendant  company  Is  preclud- 
ed from  maintaining  this  action  at  all,  be- 
cause of  Its  failure  to  pay  the  annual  state 
license  tax  provided  by  statute; 

6.  That  the  court  erred  In  refusing  to  di»- 
tharge  the  temporary  restraining  order,  is- 
sued without  notice,  and  dismiss  the  ac- 
tion, upon  the  ground  that  it  is  not  shown 
that  any  emergency  existed  for  its  issuance; 
and, 

7.  That  It  was  error  In  the  court  to  over> 
rule  the  separate  motions  of  two  of  the  de- 
fendants for  a  change  of  vmue. 

Every  fundamental  and  vital  contention  of 
the  defendants  has  been  adjudged  against 
them  by  an  overwhelming  weight  of  authori- 
ty. The  following  legal  propositions  are 
definitely  settled  and  fixed  In  cases  resting 
upon  similar  facts  to  those  shown  in  the 
present  record: 

11]  1.  That  a  clear  case  of  equitable  Juris- 
diction, on  the  grounds  of  irreparable  Injury, 
Inadequacy  of  a  legal  remedy,  and  of  the  ne- 
cessity of  avoiding  a  multiplicity  of  suits,  is 
made  out  under  circumstances  and  conditions 
such  as  are  here  alleged  and  proven.  Nash- 
ville, C.  &  St.  L.  K.  Co.  V.  MeConneU  (C.  O.) 
82  Fed.  65;  Delaware,  L.  A  W.  R.  Co.  v. 
Frank  (0.  C.)  110  Fed.  689;  Klnner  v.  Lake 
Shore  &  M.  S.  R.  Co.,  69  Ohio  St  839,  68  N. 
E.  614;  Pennsylvania  R.  Co.  v.  Beekman,  SO 
Wash.  Law  Rep.  (D.  C.)  715;  Illinois  G.  R. 
Co.  V.  Caffrey  (0.  C.)  128  Fed.  770;  Schu- 
bach  V.  McDonald,  179  Mo.  163,  78  S.  W. 
1020,  66  L.  R.  A.  136,  101  Am.  St  R«.  462; 
Bltterman  v.  L.  &  N.  R.  Co.,  207  U.  a  205, 
28  Sup.  Ct  91,  52  L.  Ed.  171. 

[2]  2.  That  the  contract  evidenced  by  non- 
transferable tickets  described  in  the  com- 
plaint is  a  1^1  contract  between  the  rail- 
road company  and  the  purchaser  of  such 
tickets,  and  binds  the  parties  thereto  and 
limits  the  benefits  of  the  contract  to  the  use 
of  tba  orlgloal  pnidiaser  only;  tbat  no  one 


other  than  such  purchaser  can  become  the 
beneficiary  of  such  contract  and  under  its 
terms  the  railroad  company  is  under  no  ob- 
ligation to  carry  as  a  passenger  any  person 
presenting  such  ticket,  unless  such  person  Is 
in  fact  the  original  purchaser.  Mosher  v.  St 
Louis,  I.  M.  &  S.  R.  Co.,  127  U.  S.  390,  8  Sup. 
Ct  1324,  32  L.  Ed.  249;  Eastman  v.  Rail- 
road Co.,  70  N.  H.  240,  46  AU.  54;  Way  r. 
Chicago,  etc.,  Ry.  Co.,  64  Iowa,  48,  19  N.  W. 
828,  62  Am.  Rep.  431;  DemlUey  v.  T.  &  N. 

0.  Ry.  Co.,  91  Tex.  215,  42  S.  W.  540;  Dan- 
gerfleld  v.  Railway  Co.,  62  Elan.  85,  61  Pac. 
406;  Boylan  v.  Hot  Springs  R.  Co.,  132  U.  S. 
146,  10  Sup.  Ct  60,  83  L.  Ed.  290;  Drum- 
mottd  V.  Southern  P.  B.  Co.,  7  Utah,  118,  25 
Pac.  738;  Bltterman  v.  L.  &  N.  R.  Co.,  su- 
pra; and  4  Elliott  on  Railroads,  {  1699. 

[8]  8.  That  such  tickets  are  not  property 
in  the  hands,  of  the  purchaser,  in  the  sense 
that  they  can  be  transferred  or  sold,  and 
trafficking  in  them  Is  not  and  cannot  be  made 
a  legltlniate  business.  State  v.  Corbett,  67 
Minn.  345,  69  N.  W.  317,  24  L.  R.  A.  498; 
Jannin  v.  State,  42  Tex.  Cr.  R.  631,  51  S.  W. 
1126,  62  S.  W.  419.  96  Am.  St  Rep.  821; 
Burdick  v.  People,  149  111.  600,  36  N.  B. 
.948,  24  L.  R.  A.  162.  41  Am.  St  Rep.  329; 
Drummond  v.  Southern  P.  R.  Co..  supra; 
Pennsylvania  R.  Co.  v.  Beekman,  supra; 
Schut^ch  V.  McDonald,  supra;  Nashville.  C. 
&  St  L.  R.  Co.  V.  McConneU,  su^';  and 
4  Elliott  on  RaUroads,  i  1593. 

[4]  4.  That  the  business  of  a  person  or  cor- 
poration is  property  which  Is  entitled  under 
the  law  to  protection  from  unlawful  Inter- 
ference, and  such  Interference  may  be  pre- 
vented by  Injunction.  National  Teleg.  News 
Co.  V.  Western  Union  Tdeg.  Co.,  119  Fed. 
294,  56  C.  C.  A.  198,  60  L.  R.  A.  805;  Hop- 
kins r.  Oxley  Stave  Co.,  83  Fed.  912,  28  G. 
C.  A.  99;  Hamilton-Brown  Shoe  Co.  v.  Sax- 
ey.  181  Mo.  212,  32  S.  W.  1106,  52  Am.  St 
Bep.  622;  Flaccus  v.  Smith,  199  Pa.  128,  48 
Atl.  894,  54  L.  R.  A.  640,  85  Am.  St  Bep. 
779;  Scott  V.  Donald,  166  U.  S.  107,  17  Sup. 
Ct  282,  41  L.  Ed.  648;  Sherry  v.  Perkins, 
147  Mass.  212,  17  N.  E.  307,  9  Am.  St  Rep. 
680 ;  NashvUle,  C.  &  St  Lu  R.  Co.  v.  McCon- 
nell,  snpra;  Railway  Co.  v.  Bltterman,  144 
Fed.  34,  75  C.  C.  A.  192;  Lake  Shore  ft 
Michigan  So.  By.  Co.  v.  SoUth,  173  U.  S. 
684,  19  Sup.  Ct.  565,  43  L.  Ed.  868;  and 
Smyth  T.  Almes,  169  U.  S.  466,  18  Sup.  Ct 
418,  42  U  Ed.  819. 

[fi]  6.  That  by  the  scalping  of  Its  nontrans- 
ferable tickets  the  railroad  company  sustains 
a  pecuniary  loss.  There  is  no  process  of 
reasoning,  however  strained,  which  can  even 
as  a  matter  of  form  conceal  the  ultimate 
fact  that  the  company  Is  deliberately  cheat- 
ed oat  of  the  regular  fare  on  every  mile  of 
its  line  on  which  travel  is  made  under  color 
of  one  of  these  tickets  In  the  hands  of  any 
one  other  than  the  original  purchaser.  Angle 
V.  Chicago,  St  P.,  M.  ft  O.  R.  Co.,  161  O.  S. 

1,  U  Sap.  Ct  240,  38  L.  Ed.  65;  Flaccus  v. 
Smitta.  snpra;  Raymond  t.  TnrringtXHi,  96 
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Tex.  44S,  72  S.  W.  580,  78  S.  W.  800,  62  L. 
R.  A.  962.  97  Am.  St  Rep.  914;  Illinois 
Central  Ry.  Co.  v.  Caffrey,  supra;  Nashville, 
C.  &  St.  Lk  R.  Co.  T.  HcConnell,  supra;  and 
Bittermaa  t.  L.  &  N.  R.  Co.,  supra. 

The  decision  In  Bltterman  t.  LonlsTllIe  ft 
N.  R.  Co.,  supra,  decided  since  this  case  was 
lodged  here.  Is  conclusiTe  against  these  de- 
fendants upon  every  controlling  question. 
In  the  opinion  in  that  case,  hy  the  present 
Chief  Justice  of  the  noited  States  Supr^e 
Court,  It  was  said,  among  other  things: 

"Aa,  for  reasons  hereafter  to  be  stated,  we 
think  the  contentions  embodied  In  the  first 
proi)o6ltlon  as  to  want  of  Jurisdiction,  etc., 
are  without  merit,  we  come  at  once  to  the 
fundamental  qnestton  Involved  in  the  sec- 
ond proposition;  that  is,  the  absence  of  aver- 
ment or  proof  as  to  the  commission  of  a  le- 
gal wrong  by  the  defendants. 

"That  the  complainant  had  the  lawful  right 
to  sell  nontransferable  tickets  of  the  char- 
acter alleged  In  the  bill  at  reduced  rates  we 
think  Is  not  open  to  controversy,  and  that 
the  condition  of  nontransferability  and  for- 
feiture embodied  In  snch  tickets  was  not 
only  binding  upon  the  orl^nal  purchaser, : 
but  upon  any  one  who  acquired  snidi  a. 
ticket  and  attempted  to  nse  the  same  in  vlo- 
latlML  of  its  tenDB,  la  also  settled.  (Oases 
died.)   •  •  • 

"Any  third  person  acquiring  a  nontransfer- 
able reduced-rate  railroad  ti(*et  from  the 
original  purchaser,  being  therefore  bound  by 
the  clause  forbidding  transfer,  and  the  tick- 
et In  the  hands  of  all  such  persons  b^ng 
subject  to  forfeiture  on  an  attempt  being 
made  to  use  the  same  for  passage,  it  may 
well  be  questioned  whether  the  purchaser 
of  such  a  ticket  acquired  anything  more 
than  a  limited  and  qnallfled  ownership  there- 
of, and  whether  the  carrier  did  not,  for  tlie 
purpose  of  enforcing  the  forfeiture  retain 
a  subordinate  interest  In  the  tldcet,  amount- 
ing to  a  right  of  property  ther^,  which  a 
court  of  equity  would  protect  Board  of 
Trade  v.  Christie  Grain  ft  Stock  Co.,  198  U. 
S.  236  [25  Sup.  Ct  637,  49  L.  Sd.  1061],  and 
authorities  there  dted.  See,  also,  Sperry  ft 
Hutchinson  Co.  ▼.  Mechanics'  Clothing  Co. 
[O.  C]  128  Fed.  800.  We  pass  this  question, 
however,  became  the  want  of  merit  in  the 
contention  that  the  case  as  made  did  not 
dlsdose  tbe  coinrolssloa  of  a  legal  wrong 
conclusively  results  from  a  previous  decision 
of  this  oonrt  The  case  Is  Antfle  v.  Chicago, 
8t  Panl,  etc.  By.  Co.,  161  U.  8.  1  [14  Sup. 
Ot  240,  88  L.  Bd.  5B],  where  it  was  held 
that  an  actionable  mtmg  Is  committed  by 
tnifl  who  'malldouOy  Interferes  in  a  contract 
between  two  partlea  and  induces  one  of  tbem 
to  break  that  contract  to  the  Injury  of  the 
other.*  That  this  principle  embraces  a  case 
like  tbe  present  that  Is,  the  carrying  on  of 
the  tmalness  of  purchasing  and  selling  non* 
transferable  reduced  rate  railroad  tickets  for 
profit,  to  the  injury  ot  tbe  railroad  company 
Issuing  sncb  tteket  la.  we  think,  dear.  It 


is  not  necessary  that  the  ingredient  of  actual 
malice  In  the  sense  of  personal  Ul  wiU  should 
exist  to  bring  this  controversy  within  the 
doctrine  of  the  Angle  Case.  Tbe  wanton  dis- 
regard of  the  rights  of  a  carrier  causing  In- 
jury to  it,  which  the  business  of  purchasing 
and  selling  nontransferable  reduced  rate 
tickets  of  necessity  Involved,  constitute  1^1 
malice  within  the  doctrine  of  the  Angle  Case. 
We  deem  it  unnecessary  to  restate  the 
grounds  upon  which  the  ruling  In  tbe  Angle 
Case  was  rested,  or  to  trace  the  evolution  of 
the  principle  in  that  case  announced,  be- 
cause of  the  consideration  given  to  the  sub- 
ject In  the  Angle'  Case  and  tbe  full  refer- 
ence to  the  authorities  wbldi  was  made  In 
the  opinion  in  that  case. 

"Certahi  it  is  that  tbe  doctrine  of  the 
Angle  Case  has  been  firequently  applied  In 
cases  which  Involved  the  Identical  question 
here  at  issue — ttiat  Is,  whether  a  l^;al  wrong 
was  committed  by  the  dealing  in  nontrans- 
ferable reduced  rate  railroad  excursion  tick- 
ets. (Oases  dted.) 

*lndeed,  it  Is  shown  decisions  of  va- 
rious state  courts  of  last  resort  that  the 
wrong  occasioned  by  dealing  in  nontransfer- 
able reduced  rate  railroad  ti^ets  has  bean 
deemed  to  be  so  serlons  as  to  call  for  ex- 
press legislative  prohibition  correctlnK  tli6 
evU.  (Cases  dted.)  Samudson  v.  State  [116 
Tenn.  470]  OS  S.  W.  1012  [116  Am.  8t  Bep. 
806].  In  tbe  case  last  referred  to,  when 
ttte  nri)Ject  Is  elaboratdy  reviewed,  tbe  9a- 
preme  Court  of  Tennrasee.  in  holding  that 
tbe  prohibitive  statnte  was  not  nnooosfUn- 
tlonat  as  forbidding  a  lawful  boslness  and 
in  affirming  a  criminal  cfmrtetUni  tm  TSoiat- 
lug  tbe  statute  observed: 

"'That  the  sale  as  well  as  tbe  purduae 
of  nontransferable  passage  tickets  Is  a  fraad 
upon  the  carrier  and  the  public;  tbe  tendOKT 
of  which  is  the  d^orallzatlon  of  rates,  has 
been  settled  by  the  general  consnsus  of  f^n- 
lon  amoi^st  the  courts.* 

"(Tonduding,  as  we  do,  that  tbe  oommiaeloo 
of  a  legal  wrong  by  the  defendants  was  dis- 
closed by  the  case  as  made*  we  are  Iwooi^t 
to  consider  the  several  oontoitions  conoorn- 
ing  the  Jurisdlctltm  of  tbe  court  and  Us  tigftt 
to  afford  relief." 

Upon  the  qnesOon  of  the  right  to  rdlsf 
by  injunction  in  a  case  like  this,  farther  cm 
in  that  oplnbsi,  the  writer  tbereof  has  tbls 
to  say: 

"The  contoitlon  that,  tbou^  It  be  admitted, 
for  tbe  sake  of  tbe  ailment,  that  tlie  ads 
charged  against  the  dtfendant  *were  wrcmg- 
ful,  tortious,  or  even  frandnlent.*  there  was 
no  right  to  resort  to  eqol^  because  tliaw 
was  a  complete  and  adeqnate  remedy  at  law 
to  redress  tbe  tbreatowd  wroncs  irtien  com- 
mitted Is,  we  tblnk,  also  devoid  of  merit 
From  the  nature  and  cbaracttt  ctf  tiie  non* 
transferable  ttdcets,  tbe  namber  at  peiwls 
to  whom  tbey  were  Issued,  the  deaUnss  of 
the  defendants  tberdn  and  their  avowed  pur 
pose  to  cmtlnne  anch  deaUngs  tn  Ui»  tm- 
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tore,  ft6  risk  to  result  from  mlatakea  In 
aifordng  the  forfeiture  provision  and  the 
multiplicity  of  suits  necessarily  to  be  en- 
gendered If  redress  was  sought  at  law,  all 
establish  the  Inadequacy  of  a  legal  remedy 
and  the  necessity  for  the  Intervention  of  eq- 
uity. Indeed  th?  want  of  foundation  for  the 
contention  to  the  contrary  Is  shown  by  the 
opinions  In  the  cases  which  we  have  pre- 
viously cited  In  considering  whether  a  1^1 
wrong  r^ulted  from  acts  of  the  character 
complained  of.  since  in  those  cases  it  was 
«xpressly  held  that  the  conseqaencce  of  the 
legal  wrong  flowing  from  the  dealing  in  non- 
transferable tlAets  were  of  anch  a  charac- 
ter as  to  entitle  an  injured  complainant , to 
redress  In  a  court  of  equity." 

Upon  the  proposition  that  the  court  erred 
In  Issuing  the  temporary  injunction  and  mak- 
ing It  permanent  against  dealing  in  non- 
transferable tickets  to  .be  issued  In  the  fu- 
ture, In  this  same  opinion  the  learned  Ohlef 
Justice  said: 

"The  Circuit  Court  of  Appeals  decided  that 
error  had  been  committed  In  refusing  to 
grant  an  injunction  against  dealing  in  non- 
transferable tickets  to  be  used  in  the  fu- 
ture, and  directed  that  the  decree  below  be 
enlarged  In  that  particular.  It  la  insisted 
that  the  Circuit  Court  of  Appeals  erred  In 
awarding  an  Injunction  as  to  dealings  *in 
nontransferable  tickets  that  may  be  here- 
after issued  •  •  •  since  It  thereby  un- 
dertook to  promulgate'  a  rule  applicable  to 
conditions  and  circumstances  which  have  not 
yet  arisen,  and  to  prohibit  the  petitioners 
from  dealing  In  tickets  not  en  esse  •  •  • 
and  is,  therefore,  violative  of  the  most  fun- 
damental principles  of  our  government.'  But 
when  the  broad  nature  of  this  proposition  la 
considered  It  but  denies  that  there  la  power 
in  a  court  of  equity  in  any  case  to  afford 
effective  relief  by  Injunction.  Certain  Is  it 
that  every  injunction  in  the  nature  of  things 
contemplates  the  enforcement  as  against  the 
party  enjoined  of  a  rule  of  conduct  for  the 
future  as  to  the  wrong  to  which  the  Injunc- 
tion relates.  Take  the  case  of  trespasses  uih 
on  land  where  the  elements  entitling  to  eq- 
uitable relief  exist.  See  Slater  v.  Qunn,  170 
Mass.  600  [49  N.  B.  1017,  41  L.  B.  A  268], 
and  cases  dted.  It  may  not  be  doubted  that 
the  authority  of  a  court  would  extend,  not 
only  to  restraining  a  particular  Imminent 
trespass,  but  also  to  prohibiting  like  acts  for 
all  future  time.  The  power  exerted  by  the 
court  below  which  Is  complained  of  was  In 
no  wise  different.  The  bill  averred  the  cus- 
tom of  the  complainant  at  frequently  occur- 
ring periods  to  Issue  reduced  rate  nontrans- 
ferable tickets  for  fairs,  conventions,  etc., 
charged  a  course  of  illegal  dealing  In  such 
nontransferable  tickets  by  the  defendants, 
and  sought  to  protect  its  right  to  Issue  such 
tickets  by  preventing  unlawful  dealings  in 
them.  The  defendants  In  effect  not  only  ad- 
mitted the  unlawful  course  of  dealing  as  to 
particular  tickets  then  outstandlnib  hut  ex- 


pressly avowed  that  they  possessed  the  right, 
and  that  it  was  their  intention  to  carry  on 
the  business  as  to  all  future  issues  of  a  abn- 
Uar  character  of  tickets.  The  action  of  the 
Circuit  Court  of  Appeals,  tlierefore.  in  caus- 
ing the  Injunction  to  apply  not  only  to  the 
Illegal  dealings  as  to  the  then  outstanding 
tickets,  but  to  like  dealings  as  to  similar  tidc- 
ets  which  might  be  issued  in  the  future,  was 
but  the  exertion  by  the  court  of  its  power  to 
restrain  the  continued  eommlaslon  against 
the  rights  of  the  complainant  in  the  future 
of  a  definite  character  of  acts  adjudged  to 
be  wrongf  uL  Indeed,  in  view  of  the  state  of 
the  record,  the  inadequacy  of  the  relief  af- 
forded by  the  decree  as  entered  in  the  Cir- 
cuit Court  is.  we  think,  manifest  on  Its  face. 
The  necessary  predicate  of  the  decree  was 
the  illegal  nature  of  the  dealli^s  by  the  de- 
fendants in  the  outstanding  tickets,  and  the 
fact  that  such  dealings  if  allowed  would  se- 
riously impair  the  right  of  the  complainant 
in  the  future  to  Issue  the  tickets.  Doubtless, 
for  this  reason  the  decree  was  made  without 
prejudice  to  the  rights  of  the  complainant  to 
apply  for  relief  as  to  future  Issues  of  tickets 
by  independent  proceedings  whenever  on  oth- 
er occasions  it  was  determined  to  Issue  non- 
transferable tldcets.  But  this  was  to  deny 
adequate  relief,  since  it  subjected  the  com- 
plainant to  the  necessity,  as  a  preliminary 
to  the  exercise  of  the  right  to  issue  tldtets. 
to  b^iin  a  new  suit  with  the  object  of  re- 
straining the  defendants  from  the  commis- 
sion in  the  future  of  acts  identical  with  those 
which  the  court  had  already  adjudged  to  be 
wrongful  and  violative  of  the  rights  of  the 
complainant : 

"In  Scott  V.  Donald,  16B  U.  S.  107  [17  Sup. 
Ct  262,  41  L.  Ed.  648],  on  holdhig  a  particu- 
lar seizure  of  liquor  under  the  South  Caro- 
lina dispensary  law  to  be  invalid,  an  injunc- 
tion was  sustained  not  only  addressed  to  the 
seizure  In  controversy  but  also  operated  to 
restrain  like  seizures  of  liquor  In  the  future, 
and  the  exertion  of  the  same  character  of 
power  by  a  court  of  equity  was  upheld  In 
the  cases  of  Donovan  v.  Pennsylvania  Com- 
pany, 190  U.  S.  279  [26  Sup.  Ct  91,  60  L. 
Ed.  192],  and  Swift  v.  United  States,  196  U. 
8.  375  [26  Sup.  Gt.  276,  49  L.  Ed.  618]." 

It  Is  not  only  plainly  established  by  the 
evidence  that  a  direct  pecuniary  loss  Is  In- 
flicted upon  the  carrier  by  the  wrongful 
dealings  oi  brokers  In  these  nontransferable 
tickets,  but  In  addition  to  this  loss  it  ap- 
pears that  the  carrier's  business  In  general 
is  thereby  seriously  crippled  and  interfered 
with ;  and  it  is  manifest  that  the  railroad 
company  la  without  an  adequate  remedy  at 
law  for  such  violation  of  its  ticket  contracts 
and  the  resultant  harmful  interference  with 
Its  business,  for  to  bring  a  separate  suit  for 
damages  in  case  of  each  ticket  sold  would  in- 
volve a  multiplicity  of  suits,  excessivdy  bur- 
densome and  expensive,  and  unlikely,  in  any 
event,  to  afford  substantial  rell^  to  the  car- 
rier.  It  la  simply  a  case  of  frequratly  le- 
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currbiK  wrong  calling  for  equitable  ttilef 
10  tbe  only  adequate  means  itf  protecting  tbe 
railroad  company  In  tbe  conduct  of  its  legit- 
imate bnslness.  So  tbat,  for  the  damagee 
and  injuries  anstaliwd,  If  there  la  no  rm- 
edy  In  eqnltr^  there  la  none  at  an  In  any 
jyst  and  proper  sense.  To  so  conclude  would 
be  a  sad  reflection  upon  the  powor  of  courts, 
under  the  law,  to  protect  against  wrong 
where  wrong  dear^  appears,  or  to  afford 
rrtlef  where  it  Is  lAalnly  due- 
It  is  contended,  because  of  alleged  former 
connivance  by  the  railroad  onnpanles  with 
the  defendants  In  the  matter  of  trafficking 
In  nontransferable  tldcets,  Uia  brokers  have 
be^  Induced  to  spend  large  sums  of  money 
In  fitting  up  their  offices,  In  securing  time- 
on  leases  tm  the  future^  In  the  purdiase  of 
great  numbers  of  this  dass  of  tldcets,  at  a 
vast  outlay  of  mtmey.  and  that  the  railroad 
companies  ought  not  to  be  heard  In  equity 
to  comidaln  of  such  tranaactions  now.  These 
matters  are  pleaded  at  length  In  the  aiuww 
and  are  put  In  Issue     the  replicatloa. 

To  this  point  tt  Is  said  In  the  brief  of  the 
defendants: 

"ConnlTanoe  means  tadtly  permitting  or 
Indirectly  aiding  a  thing;  as,  whoi  one  by 
collusion  withholds  condemnation  or  expo- 
sure, or  ^en  he  actually  or  impliedly  lends 
encouragement  to  anothor  In  the  commlsskm 
of  ui  act  Gmnlvanoe  Is  not  In  law  a  per^ 
petual  estoppeL  That  the  railroads  for  a 
considerable  length  of  time  prior  to  the  bring- 
ing of  these  suits  had  ceased  to  conniTe  with 
the  tldcet  brokers,  were  it  a  fact,  would 
permit  them  to  avfOA  the  l^al  effect  of  prior 
conniTance  and  would  enable  them  to  bring 
an  action  to  enjoin  an  evil  custom  to  which 
tibey  had  formerly  loit  their  oicouragement 
The  doctrine  of  conniTance  is,  therefore,  no 
perpetual  bar.  Proof,  however,  of  conniv- 
ance continued  up  to  the  filing  of  a  com- 
plaint, or  shortly  prior  thereto,  most  defeat 
the  action.  It  la  a  question  of  proof.** 

Upon  the  record  before  tsa,  this  admission 
practically  disposes  of  the  cmtention  of  coun- 
sel on  this  proposltton.  The  question  of  es- 
toppel by  connivance  la  one  strictly  of  fact 
We  search  the  evidence  in  vain  for  a  syllable 
of  testimony  from  any  source,  which,  upon 
any  theory,  can  fairly  be  said  to  even  pur- 
port to  mihold  or  si^port  the  claim  that  the 
plaintiff  company,  so  far  as  tbe  present  sit- 
uation, or.  any  matter  involved  in  this  par* 
ticnlar  controversy,  Is  concerned,  by  its  om- 
duct,  in  any  way,  encouraged  the  defend- 
ants, or  connived  with  them,  in  their  lawful 
business  of  traffidclng  in  n<mtranBferable 
tickets,  or  the  unused  portions  thereof. 

There  la  nothing  In  the  record  to  show 
that  the  defendants,  or  any  or  either  of 
them,  have  8p«it  a  slni^e  dollar  hi  main- 
taining or  equipping  their  offices;  or  that 
th^  have  any  lease  or  leases  upon  their  re- 
spective places  of  business,  good  for  the  pres- 
ent or  future;  or  that  they  have  on  hand 


railroad  tickets  of  any  kind,  sort  or  charac- 
ter at  all,  nontransferable  or  otherwise;  or 
that  they  then  had  any  investment  lAatever 
In  railroad  tranaportatlon.  Upon  all  of  these 
matters  there  is  a  total  lack  of  evideno& 
This  being  so,  it  would  be  a  waste  of  time 
to  ditocuas  the  question  whether  Qua  piwintiff 
company  on  former  occasions,  In  connection 
with  other  ticket  contracts,  sold  tickets  to 
these  def endanta,  for  if  it  did,  audi  conduct 
could  have  no  appUcation  to  sobaequent  and 
indepoident  transactions,  whidi  relate  solely 
to  the  present  and  future  conduct  of  the  de- 
fendants, because,  as  has  been  said  by 
the  defendants'  oonnsd,  "The  doctrine  of  ooor- 
nlyance  la  not  a  perpetual  bar.** 

U,  t]  The  law  Is  that  evwy  time  one  of 
these  defendants  dealt  in  an  Illegal  way  in 
ncmtransferabls  UdEsts  ft  onnmitted  a  new 
and  independent  wronf  against  the  railroad 
company,  distinct  and  separate  from  all  fU>> 
mer  transactkms.  Every  time  a  defendant 
interf wed  with  a  purdiaser  of  a  nontrans- 
ferable ticket  in  the  perfonnasce  of  hto  om- 
tract  with  the  railroad  company,  a  new 
wrong  and  injury  was  committed  against 
that  company,  for  which  It  hav  legal  gronsnd 
of  complaint  The  question,  therefore^  1^ 
For  what  wrong  does  the  plaintiff  in  this  case 
seek  redress?  Is  it  for  a  past,  present  or 
anticipated  fntura  vnmg?  If  ^  a  iwesant 
or  contaiqAated  future  wrong.  It  la  immata- 
rial  wheOm  the  idaintlff  conidved  at  or  ac- 
quleeeed  in  past  wrongful  acts  of  the  dettanA* 
ants,  evai  though  they  may  have  been  of  the 
same  gmeral  character  as  those  for  which 
redreea  ia  now  soviet 

In  this  connection  counsd  seek  to  apply 
tbe  maxim  that  **Be  who  comes  into  equity 
must  do  equity.**  To  show  Us  InappllcabUity 
here,  and  to  show  that  the  iniquity  witkib 
bars  the  xdaintifl  must  have  been  in  connec- 
tion with  tba  partlcnlar  act  or  acta  of  the 
defendants  againat  whldi  remedy  la  sought, 
we  quote  tbe  following  authorities. 

In  John  Anlsfleld  Co.  v.  Grossman,  88  HL 
App.  180,  at  page  186,  the  court  aays: 

"The  maxim  of  eqnlty  that  he  who  se^s 
equity  must  come  with  clean  hands,  only 
applies  to  the  particular  transaction  under 
consideration  by  the  ooutt 

**  "The  wrong  must  have  been  done  to  the 
defendant  himself,  and  must  have  been  in  re- 
gard to  the  matter  In  litigation.*'* 

In  Uverpool,  etc..  Go.  v.  Clonle  (OL  O.)  88 
Fed.  160,  it  was  held,  at  page  17a  that: 

*rrhe  maxim  that  he  who  comes  into  equity 
mnst  come  with  clean  hands  has  Its  limita- 
tions. It  does  not  apply  to  every  nnconaden- 
tious  act  or  Inequitable  conduct  on  the  part 
of  the  complainants.  The  inequity  wbidk 
deprives  a  suitor  of  a  right  to  justice  in  a 
court  of  equl^  la  not  general  iniquitous  con- 
duct unconnected  with  the  act  of  the  defend- 
ant which  the  complaining  party  states  aa 
his  ground  or  cause  of  action,  but  It  must 
be  evil  practice  or  wrong  oondoct  in  the  par^ 
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tlcular  matter  or  taumcdon  In  respect  to 
whldfc  Indldal  motecUxm  oi  ledreis  It 

IB  Woodward  r.  Woodward,  41  N.  3.  Eq. 
224.  at  page  226*  4  AtL  424*  at  page  425.  tbe 
rtce  chancellor  says: 

"Tbe  Iniquity  wlii<di  deprives  ft  suitor  ot  ft 
right  to  Justice  in  a  conrt  of  eqnllT,  is  not 
general  iniquitous  conduct,  unconnected  wltb 
tbe  act  of  tbe  defendant  wblch  the  com- 
plaining par^  states  as  bis  ground  or  cause 
of  action,  but  it  must  be  erll  practice  or 
wrongful  condnct  in  the  particular  matter 
or  transaction  In  respect  to  which  Judicial 
protection  or  redress  Is  sought" 

In  Shaver  v.  Heller  &  Men  Co.,  108  Fed. 
821,  at  page  884.  48  a  0.  A.  48,  at  page  61 
«IB  L.  R.  A  878),  tbe  conrt  said: 

"The  principle  that  be  who  comes  Into 
equity  most  do  so  with  clean  bands*  is  fa- 
miliar and  indisputable.  But  it  does  not  re- 
pel all  sinners  from  courts  of  equity,  nor 
does  it  disqualify  any  complainant  from  ob- 
taining relief  there  who  has  not  dealt  un- 
justly In  the  very  transaction  concerning 
irtiich  he  oomiOains." 

In  Klnner  et  ^  v.  L.  S.  4  M.  8.  By.  Oo., 
69  Ohio  St  839,  at  page  846.  69  N.  B.  614.  at 
page  615.  the  court  said: 

"The  nnmorous  cases  dted  In  the  briefs 
show  that  In  tbe  application  of  the  maxim 
urged  by  coansel  for  tbq  plalntUFs  In  error, 
the  conrts  have  consistently  granted  or  re- 
fused relief  by  determining  whether  the 
reprehensible  condnct  of  tbe  plaintiff  is  re- 
lated to  the  subject  of  the  suit  In  the  pres- 
ent case  the  railway  company  did  not  count 
upon  tbe  Illegal  contract,  nor  did  It  in  any 
manner,  ask  the  conrt  to  approve  the  valid- 
ity of  that  contract  The  tickets  against  whose 
fraudulent  use  the  Injnnctlon  was  granted 
were  issued  by  the  company  in  the  nsual 
course  of  the  bnslnesa  for  which  It  was  or- 
ganized ;  tbe  stipulations  against  their  trans- 
fer rested  upon  the  consideration  of  a  re- 
duction of  the  rates  of  carriage;  they  con- 
tained no  stipulation  contrary  to  any  stat- 
ute either  of  the  United  States  or  of  tbe 
state  of  Ohio,  or  In  contravention  of  public 
policy,  nor  was  there  anything  In  the  conduct 
of  the  company  by  which  any  right  of  the 
original  defaidants  was  prejudiced." 

[t]  Tbe  main  transactfons  which  tbe  bro- 
kers claim  to  bave  bad  with  the  railroad 
companies,  in  connection  with  nontransfer- 
able tickets,  were  with  subordinate  employes, 
not  shown  to  have  been  speciflcally  anthor- 
izd  to  so  act  and  they  occurred  for  the  most 
part  long  prior  to  the  commencement  of  this 
action.  The  testimony  rating  to  more  re- 
coit  transactions  is  to  the  tfect  that  non- 
transferable or  mileage  tickets  ware  pur- 
chased by  tbe  brokers  of  certain  of  tbe  com- 
panies in  the  usual  way.  at  tbe  regular  price 
and  upon  compliance  with  the  conditions 
required  of  other  purchasos  of  anch  trans- 
portation. TboM  salea  appear  to  bare  been 


made  in  good  faith  and  to  supply  bona  flde 
cnstomers  of  tbe  tnokero.  It  does  not  appear 
that  tlie  detaidants  were  or  could  have  be«i 
deceived  or  misled  tbese  transactions,  or 
in  any  wise  disadvantaged.  Tbe  evidence 
shows  that  the  last  of  tbsM  transactions  oc- 
curred some  months  prevtovs  to  the  ttUng  of 
QOb  suit 

Gloady  akin  to  tbe  matter  Just  discussed'. 
Is  that  of  estoppel  1^  ladies  and  acquies- 
cence, also  relied  i^on  In  defense. 

ll]  Tbe  tbeoiy  of  counsel  on  this  branch' 
of  the  case  seems  to  be,  that  because  the- 
rallroad  companies  have  not  earlier  attempt- 
ed to  end  tbe  evil  complained  of  tbey  are 
eetopped  by  laches  to  do  so  now;  that  be- 
cause they  have,  with  such  patience  as  they 
could  summon,  permitted  themselves  to  be- 
tbus  imposed  upon  and  defrauded  in  tbe 
past  therefore  they  must  continue  to  do  so- 
for  all  time  to  come;  In  other  words,  be* 
cause  the  defendants  have  heretofore  car- 
ried on  an  lll^tlmate  calling  by  fraudulent 
means,  without  prevention  by  the  companies 
Injured  and  wronged  thereby,  that  they 
have  therefore  acquired  a  vested  or  prescrip- 
tive right  to  contliyie  to  carry  on  such  un- 
lawful calling  by  sunllar  fraudulent  means, 
and  that  the  railroad  companies,  by  delay  In 
action,  bave  sinned  away  their  right  to  ever 
prevent  it  No  more  completely  unsupported 
and  startling  doctrine  could  well  be  submit- 
ted for  tbe  consideration  of  a  court  of  eq- 
uity. 

The  very  foundation  of  equitable  Jurisdic- 
tion In  a  case  such  as  tbe  one  at  bar  Ilea  In 
the  repeated  infringemoit  on  contracts  be- 
tween the  railroad  companies  and  the  orlg-- 
Inal  purchasers  of  their  nontransferable 
tickets,  and  in  the  fact  that  the  defendants 
have  made  a  business  of  aiding  and  abetting 
in  sncb  infringement  and  purpose  to  make- 
a  business  of  doing  so  in  the  future.  Scbu- 
bach  v.  McDonald,  supra ;  Syracuse  Solar 
Salt  Co.  V.  Rome  W.  &  O.  R.  Co.,  67  Hun, 
163,  22  N.  T.  Snpp.  321;  Corning  v.  Troy 
Factory,  40  N.  T.  205;  Galway  v.  M.  B.  R. 
Co.,  128  N.  T.  182,  28  N.  B.  479,  18  L.  R.  A. 
788;  and  Henneesy  v.  Carmony,  50  N.  J. 
Eq.  616.  25  Aa  874. 

The  r^;>eated  trespasses  of  these  defend- 
ants upon  tbe  property  right  of  the  railroad 
companies,  to  conduct  a  lawful  business  In 
a  lawful  way.  by  entering  into  nontrans- 
ferable ticket  contracts  with  passengers,  is 
not  dissimilar  from  repeated  or  continued 
trespasses  upon  real  estate.  Tbe  right  of 
the  owner  of  real  estate  to  injunctive  relief 
against  such  repeated  or  continuous  tres- 
pftsses  is  not  defeated  by  any  lapse  of  time, 
however  great  until  title  by  adverse  pos- 
session under  tbe  statute  has  passed  to  the 
defendant  Beach  on  Injunctions,  H  1145- 
U46. 

118]  That  the  plaintiff  nUroad  omnpanies 
bave  a  strict  legal  rli^t  which  they  are  try- 
ing to  protect  by  thess  proceedings  la  set- 
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tied  beyond  qoestloiL  That  tbe  defendant 
ti<ftet  tirtkgn  have  wludly  tailed  to  prove 
any  facts  amounting  to  an  eqitltable  estoppel 
l8  equally  beyond  question.  They  liaTe  nei- 
ther sbown,  nor  attempted  to  sbov,  that 
their  course  of  dealing  has  been  changed  tqr 
any  act  of  the  railroad  companies.  No  facts 
are  established  to  indicate  that  they  hare 
betti  misled  In  the  slightest  d^ree;  on  tbe 
contrary,  St  appears  that  they  have  always 
acted  with  fall  knowledge,  equal  In  all  re- 
spects to  that  Of  the  companies,  and  upon 
full  notice.  No  facts  are  proven  to  show 
that  they  have  been  deceived  In  any  way, 
or  induced  to  alter  their  position  by  any- 
thing which  the  railroad  companies  have 
done  or  failed  to  do.  Tlie  dement  of  good 
faith  on  tbe  part  of  tbe  brokers  la  utterly 
lacking.  AU  of  these  matters  are  essential 
to  uphold  and  support  the  plea  of  equitable 
estoppel.  Without  them  there  is  no  estoppel. 
The  rule  is  that  In  order  to  constitute  an 
estoppti  by  conduct  all  the  essential  elements 
of  such  an  estoppel  must  be  present  Blge- 
low  on  Dstoppel,  pp.  431,  437,  492;  1  Story's 
ESqnlty  Jurlspmdence,  %  i9i;  2  Story's  Eq- 
uity Jurisprudence,  |  1548 ;  People  v.  Brown 
et  al..  67  111.  487;  Martin  v.  Zellerbach,  38 
Gal.  815,  9d  Am.  Dec.  865;  Patterson  v. 
Hitchcock.  8  Colo.  588;  and  Orlfflth  v. 
Wright,  6  Colo.  24a 

[11]  The  doctrine  endeavored  to  be  rdled 
upon  by  the  brokers  is  one  which  can  never 
be  made  available^  except  In  defense  of  a 
legal  or  equitable  right  or  claim  made  in 
good  faith.  Junior  in  point  of  time,  against 
which  an  older  right  onght  not  to  be  heard 
to  assert  Itself.  The  doctrine  can  never  be 
asserted  to  defend  or  uphold  crime,  fraud  or 
mlsdoiag  of  any  character.  One  reason  for 
this  Is  that  under  such  circumstances  the 
element  of  good  faith  Is  lacking,  that  being 
absolutely  ess^tial  when  one  relies  on  such 
plea. 

That  the  fraudulent  acts  of  the  brokers*  In 
the  past  have  never  been  done  under  auy 
claim  of  right  is  conclusively  shown  by  the 
fact  that  they  have  always  been  done  clan- 
destinely, under  attempts  at  concealment,  and 
by  the  use  of  fraudulent  methods  Intended 
to  deceive  the  railroad  companies  and  their 
agents.  As  example  of  these  methods,  at- 
tottion  la  called  to  the  undisputed  evidence 
Fording  the  forging  of  tickets,  the  use  of 
assumed  and  flctitlons  names,  the  Imper- 
sonation of  the  original  purchaser  of  the 
nontransferable  ticket  and  the  Imltatton  of 
his  stature,  and  other  like  practices,  all 
of  which  demonstrate  beyond  question  not 
only  the  fraudulent  character  of  the  broker's 
buslnesB,  but  also  a  knowledge  by  them  that 
they  are  withont  a  vestige  of  light,  upon 
any  (lieory,  because  of  connivance  or  ac- 
quiescence by  the  companies  or  otherwise, 
to  thus  violate  the  express  terms  of  a  con- 
tract betwe«i  the  railroads  and  their  pas- 
tiengers.  Whatever  jdace  the  doctrine  of  es- 


tappA  by  connivance^  lac^andmoonlewaioe 
may  have  in  equity  Jmiqmidaioe  gmarally. 
lelatlvft  to  Injunctive  relief,  dearly  it  Is  In- 
apidicable  to  the  caae  at  bar,  wh««  the  de- 
fendants are  shown  to  have  d^bentdy  and 
knowfni^,  for  a  long  period  of  years,  en- 
gaged in  an  unlawful  butfness.  When  they 
thus  Icnowingly  and  voluntarily  engaged  In 
these  illegal  transacttons  it  was  for  the  pur^ 
pose  of  defrauding  the  transportation  com- 
panl^  in  the  expectation  and  hope  of  il- 
legitimate gain,  and  in  so  doing  they  acted 
at  th^  periL  They  took  every  diance  of 
loss  and  disaster  naturally  Involved  in  sucb 
conduct,  and  are  not  in  position  to  invoke 
the  doctrine  of  equitable  estoppel.  Menm- 
des  V.  Holt.  128  U.  S.  514,  g  Snp.  Ct  143,  82 
L.  Ed.  526;  Oalway  v.  H.  B.  R.  Ca.  supra; 
McInUre  v.  Pryor,  178  U.  8.  38,  19  Sup.  Ct 
352,  43  L.  Ed.  606;  Saxlehner  v.  Eisner  & 
M.  Co.,  179  n.  S.  10,  21  Snp.  Ot  7,  46  I*.  Ed. 
00;  Tracey  v.  Banker.  170  Masa.  266,  4B 
N.  B.  306,  89  I..  B.  A.  SOS;  and  Rlgney 
V.  Tacoma  L.  St  W.  Co.,  9  Wash.  600,  88  Fac 
147,  26  L.  R.  A.  42S. 

In  Tracey  v.  Banker,  supra.  Judge  Holmes, 
now  a  Justice  of  the  United  States  Supreme 
Court;  said: 

"The  defendant  has  the  boldness  to  urge 
that,  because  he  began  his  attempt  to  de- 
fraud the  union  In  1S94,  before  the  act  of 
1895  [St  1895,  c,  462]  was  passed,  after 
having  been  permitted  on  his  application  to 
use  the  label  for  a  time,  therefore  the  plain- 
tiff's union  has  no  rights  under  the  statute. 
We  do  not  think  tbe  sii^scatlon  needs  more 
than  a  stat^nent  The  plaintiff  has  lost  no 
rights  through  laches." 

In  Qfilway  v.  Iif.  B.  R.  Co.,  supra,  a  lead- 
ing case  upon  this  subject,  the  court  says: 

"Inasmuch  as  the  equitable  remedy  de- 
pends, among  other  things,  upon  the  exist- 
ence of  a  legal  cause  of  action,  it  follpwa 
that  those  facts  which  will  bar  the  legal  ac- 
tion will  also  afford  an  answer  to  the  equita- 
ble remedy,  and  that  so  long  as  a  legal  rem- 
edy exists  an  equity  court  is  open  to  aid  In 
the  enforcement  of  the  legal  claim. 

"Wb^  tbe  trespass  Is  of  such  a  charact^ 
that  it  may  be  discontinued  at  the  option  of 
the  wrongdoer,  or.  if  continued,  is  suscei>- 
tible  of  having  l^^al  sanction  obtained  for 
its  continuance,  it  seems  offensive  to  our 
sense  of  right  that  a  wrongdoer  should  t>e 
permitted  to  allege  that  his  intention  to  re- 
peat and  continue  his  own  nnlawfol  conduct 
should  deprive  the  owner  of  any  of  the  rem- 
edies which  the  law  tus  provided  for  his 
protection.  If  it  were  otherwise  the  wrong- 
doer would  be  permitted  to  show  the  ag- 
gravated diaracter  of  his  own  conduct  as  a 
defense  to  the  action  of  the  legal  owner  and 
thus  violate  tbe  rule  of  law,  as  well  aa  tbe 
plainest  principles  of  equity.  •   •  • 

"Tbe  lapse,  therefor^  of  six  yeara  after 
a  trespass  has  been  committed  upon  real  es- 
tate, bars  not  only  the  l^ial  bat  also  conatl- 
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tntw  a  xoKctkal  dsfemse  to  an  equltaUe  ae> 
tton  fofanded  npon  tbe  necesslt?  of  namennis 
legal  actions  to  obtain  redress,  because  tbe 
rlgbt  to  sndi  redress  bas  as  to  sucb  wrongs 
expired.  But,  If  tbe  trespasses  are  contin- 
ued after  tbat  period,  new  canses  of  action 
arise,  unbarred  by  any  rule  of  lav  or  equity, 
wblcb  are  cognizable  not  only  at  law  but 
also  in  equity.  •   •  • 

"Tbe  doctrine  of  acqnlesoBnco  as  a  de- 
fense to  an  equity  action  bas  been  general- 
ly limited  bare  to  tbose  of  an  equitable  na- 
ture ezduslTtiy,  or  to  eases  wbere  tbe  le- 
gal rlgbt  bas  eqilred,  or  tbe  party  baa  lost 
bis  rigbt  ct  pmpecty  by  prescription  ox  ad- 
Terae  possession.  *  •  •  Tbe  prindple 
tbat  80  bmg  as  tbe  legal  rigbt  exists  tbe 
owner  Is  entitled  to  maintain  bla  action  In 
equity  to  restrain  -violations  of  tbls  rl^t,  bas 
been  uniformly  applied  In  Ods  court   •   •  • 

*VBlrea  in  caaea  wbere  ladies  bave  been 
allowed  to  operate  aa  a  defense  tbe  queettoi 
la  to  be  determined  in  tbe  dlscretton  of  tbe 
court  np<m  all  of  tiie  dreumstances  of  tbe 
case.  •  •  • 

"Wbat  might  be  considered  an  unjuBtifla- 
ble  delay  In  <nw  case  would  be  conaldetad 
reasonable  In  anotber,  and  an  equity  court 
wUch  abould  refoae  ite  aid  to  a  par^  In 
motectlnf  a  legal  right  without  a  valid  and 
sitfAdent  reason,  would  be  subject  to  tbe  crit- 
icism oif  shutting  tbe  doors  ct  the  temple  of 
Justioe  In  the  face  of  meritorloua  suitors  and 
randemning  tbem  to  suffer  remediless 
wrongs." 

In  Menendea  t.  Holt,  supra,  the  Supreme 
Court  of  the  United  States,  qtealdng  through 
Chief  Jastlce  Fuller,  says  on  page  528  of 
128  U.  a.  9  Sup.  Ct  en  page  145,  82  Ii.  Ed. 

526: 

"The  Intentional  use  of  uiother'a  trade- 
mark is  a  fraud;  and  when  the  accuse  Is 
that  the  owner  permitted  such  us^  that  ex- 
cuse Is  disposed  of  by  afflrmattve  acUon  to 
put  a  stop  to  It  Persistence  thai  In  tbe  use 
Is  not  Innocent;  and  the  wrong  Is  a  ctmtlnu- 
ing  one,  demanding  restraint  by  Judicial  tOr 
terposltion  when  ivbperly  invoked.  Mere 
delaj  or  acquiescence  cannot  defeat  tbe  rem- 
edy by  Injunction  In  support  of  the  legal 
right  unless  It  has  been  continued  so  long 
and  xmaer  sudi  drcumstences  aa  to  defeat 
the  right  iteelf.  Hence,  upon  an  application 
to  stay  waste,  relief  will  not  be  refased  on 
the  ground  that  as  the  defendant  Iiad  been 
allowed  to  cut  down  half  of  the  trees  upon 
tbe  complainant's  land,  be  had  acquired,  by 
that  negligence,  the  r^ht  to  cut  down  the 
remab^er,  Attorn^  General  t.  EasUake, 
11  Hare,  206;  nor  will  tbe  Issue  of  an  In- 
junction against  the  Infringement  of  a  trade- 
mark be  denied  on  the  ground  that  mere 
procrastination  In  seeking  redress  for  dep- 
redations bad  deprived  the  true  proprietor 
of  his  legal  light  Fnllwood  FuUwood,  9 
Ob.  D.  179,  Acquiescence  to  arall  must  be 
such  as  to  create  a  new  rigbt  In  the  de- 
fendant Bodgera  t.  NowUl,  8  De  G.,  U.  * 


Q.  914.  Where  conawt  1^  Oe  owner  to 
Oie  use  of  his  trade-martc  hr  aiu^ier  is  to 
be  inferred  from  his  knowledge  and  alienee 
merely,  It  lasts  no  longer  than  the  sUoce 
from  which  it  springs;  It  Is,  In  reality,  no 
more  than  a  revocaUe  license.*  Duer,  J., 
Amoskeag  Mfjg.  Oo.  ▼.  Spear,  2  Sandf.  (N. 
Y.)  599;  Julian  t,  Hoosier  brill  Oo..  78  Ind. 
408;  Taylor  Oarpenter,  8  Story,  458,  Fed. 
Caa.  No.  18,784,  a.  a  2  Woodb.  ft  M.  1,  Fed. 
Caa.  Na  18,785. 

"So  tar  as  the  act  complained  of  ia  com- 
pleted, acquiescence  may  defeat  tbe  remedy 
on  the  i^rlndple  applicable  when  action  is 
taken  on  tbe  strength  of  encouragement  to 
do  it  but  so  ftir  as  the  act  is  In  prc^rress 
and  Ilea  in  the  future,  the  right  to  the  Inter- 
Tentlon  of  equity  is  not  generally  lost  by 
previous  delay,  in  respect  to  which  the  ele- 
mente  of  an  estoppel  oould  rarely  arise." 

Furthermore,  the  doctrtaw  ct  laches  only 
applies  to  property  rights  created  la  tbe 
past  and  may  not  be  made  to  apply  to  other 
and  distinct  trespasses  in  contemplation  fox 
the  future.  As  was  said  1^  ObSef  Justice 
Fuller,  in  Mmendei  t.  Holt  supra: 

"Hence,  upon  an  aivUcatikm  to  atay  waste, 
relief  will  not  be  refused  on  tbe  ground 
that  as  the  deCnuIant  had  been  allowed  to 
cut  down  half  of  the  trees  upon  the  com- 
plainant's land,  he  had  acquired,  by  that 
ne^lgence,  the  right  to  cut  down  tlie  re- 
mainder.** 

Tbe  fundamental  error  In  the  contention 
of  the  defendante  np<m  the  question  of  ladi- 
es and  acquiescence  lies  In  the  failure  to 
recognise  that  each  time  a  broker  inter- 
fered with  one  of  the  nontransferable  tldc- 
et  contracts,  he  committed  a  new  and  dis- 
tinct wrong  agalnat  the  railroad  company, 
for  which  a  right  of  action  at  <mce  accrued. 
The  fact  tliat  the  railroad  cou^Huiy  has 
tailed  to  seek  redress  for  numerous  past 
wrongs  dearly  may  not  be  urged  aa  a  de- 
fisnse  agalnat  an  action  seeking  reiltf  from 
an  entlrdy  lnd^)endent  and  recent  wrong, 
or  to  an  action  wtaldi  sedES  protection  by  In- 
Jnnctlan  against  an  antfdinted  future  In- 
jury. 

Tbio  cases  dted  by  counsel  for  the  defend- 
ante upon  the  subject  of  laches  go  to  ali^e 
distinct  ads  acquiesced  In,  where  rdlef 
agalnat  that  particular  act  waa  dcaded  ow- 
ing to  j^alntilTa  delay,  but  Midi  dedMons 
dearly  have  no  abdication  to  the  present 
controversy.  The  doctrine  of  laches  or  ac- 
quiescence In  equity  is,  in  many  reapects, 
similar  one  analogous  In  Ita  apidloatlon  to 
tbe  onUnaty  statute  of  UmltetionB  at  law. 
It  wlU  not  be  serious^  contended  that  be- 
cause a  plaintiff  baa  allowed  the  statutory 
llmltatl<«i  period  to  lapse  In  a  ault  upon  one 
cause  of  aetlonr  without  lOeadlng  and  rdy- 
Ing  upon  it  that  a  defendant  oould  aet  that 
fkct  op  as  a  defeme  to  a  suit  on  another 
cause  of  action  betwem  the  aame  parties, 
whldi  had  more  recently  accrued.  Such  a 
situation  is  not  unlike  the  one  hat  present- 
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ed.  That  the  two  causes  of  action  may  bare 
grown  out  of  a  afmllar  state  ot  facta  woald 
In  no  aenw  m^e  them.  Identical,  nx  In  any 
my  change  the  rule  of  law  relative  to  the 
right  of  the  plalnttff  to  maintain  the  action 
against  the  plea  of  estoppel.  Each  cause  Is 
as  distinct  from  the  other  as  it  would  be  If 
based  upon  a  totally  dissimilar  state  of 
facts.  It  seems  almost  axiomatic  to  say  that 
Uie  delay  wbidi  bars  the  door  of  equity  to  a 
litigant  hiust  be  deli^  In  reject  to  the  pre- 
cise rlf^t  which  he  is  then  seeking  to  en- 
force or  protect 

[12]  ICoreoTw,  as  to  whether  connivance, 
acquiescence  or  laches  shall  affect  the  Issn* 
ance  of  an  lodunction  rests  In  the  sound  dis- 
cretion of  the  chancellor  to  whom  the  ap- 
pUcatlon  is  made,  and  it  Is  to  be  determined 
upon  a  full  consldenitlon  of  eveiy  fact  ad- 
duced bluing  uptm  that  question.  In  this 
case  the  trial  judge,  upon  the  proo^  found 
that  issue  against  the  defendants,  and  clear- 
ty  tile  present  record  presents  no  ground  up- 
on which  this  court  could  possibly  fMl  dis- 
posed to  Interfere  with  or  disturb  such  flnd- 
Ing. 

[in  That  portion  ot  section  2Sa,  a  snbdl- 
Tlsion  of  and  an  amendment  to  section  25 
of  the  Code  of  CItU  Procedure,  upon  the 
provisions  of  which  the  d^^oodants  relied 
for  a  change  of  Tenu^  reads: 

"All  actions  affecting;  property,  franchis- 
es cx  utilities^  whether  by  foreclosures,  ap- 
pt^tmoit  of  receivers,  or  otherwise,  shall 
be  tried  In  tlw  county  where  such  xnroperty, 
franchise  or  utility  Is  situated,  or  in  the 
county  where  the  greater  part  thereof  is 
situated." 

Section  27  of  tbe  Gode  of  Civil  Procedure 
provides  in  part: 

"In  all  other  cases  the  actions  shall  be 
tried  in  the  county  in  wUch  the  defendants, 
or  any  of-them  may  reside  at  the  commence- 
ment of  the  action.** 

Separate  like  motions  to  diange  the  venue, 
each  supported  by  a  pn»i>er  affidavit,  were 
filed  l9  two  of  the  defendants,  under  sub- 
division 26a  above  quoted.  The  material 
part  of  each  motion  follows: 

*niat  the  said  action  aflMts  ptogertj, 
to-wit,  the  ownersh^  of  certain  allseed  non- 
transforable  railroad  tickets  issued  and  to 
be  Issued  by  the  plaintiff  herein,  and  that 
the  greater  part  of  said  property  or  rail- 
road tickets  already  issued  now  are  and  at 
the  time  of  tbe  bringing  of  said  acti(HU 
were  situated  in  the  said  city  and  county 
at  Denver,  and  were  lield  in  the  posscsslcm, 
custom  and  control  of  brokers,  defendants 
iiereln,  residait  in  the  city  and  county  of 
Denvw,  and  not  In  the  said  dty  ot  Pueblo." 

It  will  be  observed  that  this  motion  is 
based  solely  upon  subdlvlalfni  2Sa,  and  un- 
less it  affords  grounds  tot  a  change  of  vra- 
tra  of  an  action  like  this  the  cause  was  prop- 
erly retained  in  PneUo  county. 

Section  Xi  and  subdlvtslui  26a  thereof 
have  reference  exclusively  to  actions  In  rem, 


where  qwdfle  property  is  to  be  directly  af- 
fected. This  action  Is  distinctively  an  action 
in  ptfsonam,  and  Is  twnsitocy  in  its  char- 
acter. In  eondndins  what  provision  ctf  the 
Code  governs  tbe  venne  of  this  action  it  is 
necessary  first  to  consider  and  detemdne  ite 
nature  and  purposew  What  Is  the  diaractOT 
of  the  suit,  and  what  Is  its  object?'  It  te 
strictly  a  suit  In  equity  to  protect,  by  in- 
junction, the  iwoperty  right  of  the  detend- 
ant  company  to  do  a  lawful  business  In  m 
particular  way;  sucb  is  ite  only  purpose; 
nothing  more,  nothing  less.  It  is  not  sought 
to  affect  or  obtain  relief  against  specific 
property.  The  decree  operates  against  the 
defoidants  in  personam.  It  simply  restrains 
them  from  contlnnlng  to  do  certain  unlaw- 
ful acts,  the  doing  of  which  wrongfully  in- 
terfwes  with  and  hinders  the  plaintiff  in 
carrying  on.  In  a  perfectly  proper  and  legiti- 
mate way,  its  lawful  business  of  issuing  and 
dealing  In  nontransferable  signature  tickete; 
such  Is  the  prayer  of  the  complaint  and  such 
is  the  relief  given.  It  is  in  no  sense  an  ac* 
tlon  upon  the  tickets,  either  for  their  recov- 
ery or  for  damage  resulting  to  tiie  company 
for  an  unlawful  traffic  in  them.  The  thing 
affected  Is  a  property  or  busliMs  right  of 
the  highest  possible  value  to  platsttff,  which 
is  as  much  entitled  to  protection  M  any  othet 
species  of  property,  real  or  pa*sonal.  This 
being  so,  It  follows  IrreslsUbTy  that  the 
venue  of  this  suit  is  in  no  way  controlled 
by  subdivision  26a  of  the  Code  <^  Civil  Pro- 
cednre,  but  by  section  27  thereof. 

Railroad  Company  v.  McConnell,  supra, 
was  In  all  respects  a  case  like  this,  based 
upon  similar  facts  and  having  the  same 
purpose  In  view.  The  decJaion  there  Is  con- 
clusive upon  the  question  as  to  what  is  in- 
volved in  this  class  of  cases.  We  quote  trom 
the  opinion  to  this  point  as  follows: 

"The  question,  as  fairly  presented  in  these 
bills,  is  that  of  the  protection  of  the  business 
of  the  complainants  being  carried  on  during 
this  Exposition  In  aid  thereof,  and  in  the 
form  of  these  Bxposltion  tickets.  The  wroi^ 
of  which  the  complalnante  are  complaining 
Is  not  limited  to  the  proposition  that  any 
particular  one  or  more  of  these  tickete  has 
been  vi<dated,  giving  rise  thereby  to  legal 
liability.  The  position  here  is  that  the  busl- 
n«»  of  the  complalnante  is  being  seriously 
damaged,  and  will  continue  to  be  during 
the  period  ot  this  IBbqEWsltlon.  This  loss,  It 
is  allegedt  Is  being  suffered  by  these  com* 
plalnante  by  repMted  and  continued  purchas- 
es and  use  by  these  defttidante  of  these 
tickets,  and  the  question  Involves  the  entire 
loss  which  the  complalnante  may  sustain  by 
the  firandulent  use  ot  such  tl6keto  from  the 
b^Cinnlng  to  the  wd  of  the  Bxposltlon.  It  Is 
tbe  protection  of  the  whole  of  this  form 
of  business  from  tbe  oitire  loss  already  bus- 
telned,  and  likely  to  be  sustained  between 
now  and  the  aid  of  the  Bxposltlon  period. 
I  repeat  that  it     not  ft  aoastton  of  enfoTC- 
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ing  if  cfHitnct;  or  ot  reoovery  of  damages 
fw  a  breacb,  but  It  1b  protection  ot  the 
business  of  the  complainants  from  loss  auffer- 
cd  and  to  be  mflered  by  the  frands  com- 
mitted and  likely  to  be  onnmitted  against 
tiiese  companies  by  meahs  of,  and  through 
the  Instrumentality  of;  these  T<dd  tlcketB»^ 
and  it  Is  In  these  broader  Umlts  that  the 
question  Is  ben  considered.   •   *  • 

"The  contratlon  H  that  these  btlls  are 
substantially  snl6i  upon  the  ticket  contracts, 
to  reoorer  damages  for  a  vtolatlon  thereof, 
or  for  spedfle  execution  thereof.  •  *  • 
From  wtut  has  been  said.  It  will  readily  be 
seen  that  In  my  opinion  these  are  In  no 
just  seise  suits  upon  tiie  contract,  nor  for 
spedfle  perfOmumce^  but  are  suits  to  protect 
the  business  of  the  onnplalnants  against 
the  irreparable  mischief  being  suffered  by 
reason  of  the  fraudulent  use  and  abuse  of 
these  ticket  contracts.  •  *  •  Pbilntlfls' 
business  Is  the  subjectmatter  In  eadi  bUi, 
and  the  right  dalmed  Is  exactly  the  same 
against  all  the  defendants.  The  injury  com- 
plained (tf  Is  the  same,  and  is  being  inflict- 
ed by  defendants  in  the  same  method  and  at 
the  same  tbne.   •  •  • 

"The  case  simply  calls  for  an  i4)plication 
of  the  Injunctire  process  to  present  com- 
plainants' bnriness  from  fraud  and  obstruc- 
tion, and  a  buslnefla  is  Just  as  much  the  sub- 
ject of  suit,  with  a  right  to  protection,  as 
ordinary  fwms  of  tangtUe  real  and  personal 
property.  Whatew  doubt  may  have  been 
expressed  at  any  time,  the  cases  are  90W 
a^eed  upon  tliis  proposition.  It  needs  so 
extaided  statement  to  make  It  manifest  that 
the  right  to  carry  <m  a  biulness  without 
interference,  without  fraudr  and  without 
obstruction,  Is  one  of  the  most  valnable  of 
all  rights.  Indeed,  In  the  commercial  world 
the  right  ia  greatest  value  Is  the  tl^t  to 
freely  carry  on  a  lawful  business  without 
unlawful  interruption.  It  is  a  substantial 
right,  wlilch  may  be  protected  by  any  remedy 
known  to  the  court  as  folly  as  a  constitution- 
al or  statutory  right,  and  as  fully  as  a  right 
In  the  ordinary  forms  of  property.   •  •  • 

"It  is  snfllclent  to  repeat  what  has  already 
been  said,  to  wit,  that  these  are  suits  to 
protect  the  plalnttfls'  business,  and  In  no 
sense  suits  upon  these  ticket  contracts,  to 
nforce  the  same^  <nr  to  recover  dami^es  for 
breach  tbenot  These  sulta^  are  to  restrain 
these  defendants  from  the  continued  and 
repeated  use  of  these  contracts  as  Instru- 
ments and  means  whereby  to  commit  frands 
uptm  complainants'  business.  Th^  are  not 
suits  betweoi  the  parties  to  these  contracts, 
but  against  third  parties,  to  reistnUn  the 
fraudulent  use  of  the  contracts  as  means  of 
committing  such  wrong." 

The  tickets  reforred  to  are  not  the  sub- 
ject of  the  suit;  th^  are  merely  inddeotal. 
and  are  material  only  as  being  the  means 
and  instruments  by  which  the  unlawful  and 
maUdous  interference  of  the  defradants  is 
made  eirectlv&  It  Is  too  plain  to  need  fur- 


ther discussion  that  the  property  affected 
by  the  present  action  was  and  Is  the  proper^ 
ty  right  ut  tlM  plaintiff  company  and  the 
other  railroad  companies  to  carry  on  their 
lawful  bustoess  by  issuing  and  selling  non- 
transferable ttekets  at  reduced  rates,  with- 
out unlawful  and  wrongful  Interference  by 
the  defmdant  brokers. 

[U]  But  If  the  positlott  assumed  as  to  the 
object  of  the  suit  Is  Incorrect,  still  railroad 
tickets  do  not  have  the  ^characteristics  of 
property  as  that  term  is  used  in  subdlvlslmi 
2Sa  of  the  Ooda.  At  most  a  railroad  ticket 
la  mere  evldwce  of  a  contract  By  the  great 
wdght  of  authority,  wlwe  the  exact  diarac- 
ter  of  a  railroad  Uckrt  is  disedminately 
consldwed  and  exacUy  defined.  It  Is  held 
that  It  does  not  evw  rise  to  the  dignity  ct 
the  evldmce  of  a  contract,  bat-  is  a  mere 
tofcm  to  show  that  the  person  properly  In 
poasesslOD  of  It  has  paid  Ids  fare  hetweoi 
the  stations  named  in  the  ticket 

In  4  BUiott  on  Raihwads,  1 1B93,  it  Is  said: 

"According  to  the  generally  accepted  doc* 
trine  a  ticket.  In  the  ordinary  form,  is  a 
voucher,  tOim  at  receipt,  raUier  than  a  con- 
tract, adopted  for  omvenlence,  to  show  tiiat 
a  passoiger  has  paid  his  fare  from  the  place 
or  station  named  therein  as  the  place  of 
departure  to  the  place  or  station  named  there- 
in as  the  place  of  destination.  Fare  Is  the 
prise  ot  passage  or  the  som  paid  or  to  be 
paid  for  carrying  the  passenger.'  A  ticket  Is 
evldoice  of  a  contract  to  carry  and  the  right 
to  pass^e,  but  the  contract  Its^  is  Implied 
by  law  emoBDl  In  so  fte  as  it  Is  expressed  In 
the  ticket  •  •  *  .A  railroad  ticket  Is 
not  negotiable  as  commercial  papw,  although 
It  may  be  transferase  unless  otherwise  pro- 
vided, and  a  person  who  purdiases  a  ticket 
In  good  faith  and  tox  a  valuaUe  considera- 
tion from' one  who  has  stolen  or  fraudnloit- 
ly  obtained  it  from  the  company  does  not 
thereby  acquire  a  good  title." 

In  Quhnby  v.  VanderbUt,  17  N.  T.  806.  at 
page  813,  72  Am.  Dec.  469,  the  court,  speak- 
ing of  railroad  tickets,  said: 

"The  tickets  do  not  purport  to  be  contracts. 
They  are  rather  in  the  nature  of  receipts  for 
the  separate  portions  of  the  passage  money; 
and  their  office  Is  to  swve  as  token  to  en- 
able the  persons  having  charge  ot  the  Tea- 
sels and  carriages  of  tbe  companies  to  recog- 
nize the  bearers  as  parties  who  were  enti- 
tled to  be  received  on  board." 

In  People  t.  Warden,  1S7  N.  Y.  116,  at 
page  146,  61  N.  E.  1006,  at  page  1016  (43  L. 
R.  A.  204,  68  Am.  St  Bep.  763),  Judge  Mar- 
tin said: 

"A  ticket  is  a  mere  Incident  to  tbe  busi- 
ness of  the  companies  In  transporting  pas- 
sengers. Like  a  baggage  check,  it  Is  merely 
a  method  adopted  by  them  for  the  transac- 
tion of  their  own  business.  The  ticket  itself 
possesses  none  of  the  ordinary  elements  of 
property  and  cannot,  without  the  consent  of 
the  companies,  form  the  basis  of  a  legitimate 
indepwdent  business.  At  most  It  Is  but  an 
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GTidence  of  the  arrangement  betwe^  tbe 
compaiflM  and  their  poasengerB  In  wblch 
ottaeni  have  no  lawtol  Intuest  No  right 
to  transfer  la  glTen,  and.  generally*  none  to 
Int^ded." 

While  this  Is  from  a  dissenting  opinion, 
there  was  no  dlvlslcm  In  the  ooart  on  this 
particular  t>olnt. 

In  Jannln  t.  State,  snpra,  the  Texas  court 
said: 

"The  ticket  of  a  railroad  ctmipany  Is  not 
property  In  the  gCTeral  acceptation  of  the 
term,  but  the  purchaser  has  only  a  qpecial 
property  In  the  ticket  as  evidencing  his  right 
to  passage  on  the  road." 

In  Hlbbard  t.  N.  T.  ft  B.  R.  B.  Co^  15 
N.  T.  466,  at  page  466,  It  to  said : 

"The  ticket  to  the  property  of  the  railroad 
company,  and  to  a  part  of  the  means  by 
which  It  conducts  Its  bntftnos.  It  to  ddlver- 
ed  to  the  passengw  to  be  bdd  by  blm,  tem- 
irararlly,  for  a  spectol  purpose^  and  who.  to 
that  extent,  acqnlrea  a  spectol  pr<nierty  In  It 
Wben  the  jootn^  to  nded,  or  about  to 
end,  It  to  to  be  redellTered  to  the  conductor. 
It  aerres  a  threefold  purpose:  It  to  evidence 
In  the  paaaimger's  bands  that  be  bas  paid 
hto  tare  and  has  a  right  within  the  cars; 
it  Insures  the  payment  of  the  passage  mon- 
ey 1^  all  who  take  seats,  and  whea  It  to  re> 
d^TVed  to  tbe  company  it  becmnea  a  Tooeh- 
er  In  ita  bands,  against  tbe  officer  or  agent 
who  Issued  It,  In  tbe  adjustment  of  Its  ac- 
cowtts." 

In  Lerinaon  r.  Texas  ft  N.  O.  Bj.  Co. 
(Ite.  OlT.  App.)  48  8.  W.  1082,  a  case  In 
wbteb  a  nontransferable  ticket  bad,  after 
passing  through  broker**  hands,  come  Into 
plalntUTa  hands,  in  a  suit  for  conTorslon, 
the  court  said: 

"By  reason  of  Ito  very  terms,  It  <fbe  tldcet) 
had,  upon  being  transferred,  ceased  to  be 
iffoperty,  was  toM  and  subject  to  be  taken 
up;  consequratly  plalntUEs,  as  holders  of 
su^  ticket,  had  no  rights  In  respect  thereto, 
and  cannot  be  allowed  damages  from  defoid- 
ant  for  taking  It  up  and  retaining  It" 

[1  i]  Moreover,  It  clearly  appears  that  the 
original  purchaser  of  these  tickets  took  them 
subject  to  express  agreements  and  llmltatlona. 
and  that  no  power  to  dispose  of  or  trana- 
t«t  them  existed.  This  right  being  wanting, 
the  tickets,  In  tbe  hands  of  third  persons, 
lacked  one  of  the  essentials  of  the  right  of 
property,  namely,  the  power  of  sale  and 
transfer,  and  therefore.  In  no  event,  could 
they  be  property  in  the  bands  of  Buch  hold- 
ers. Jannln  v.  State,  supra;  and  Schubach 
V.  UcDonald,  supra.  In  the  hands  of  the 
defendants  these  tickets  are  merely  evidence 
of  contracts  between  the  railroad  company 
and  third  persons.  In  which  the  defendants 
have  no  possible  interest  or  property  right 
Not  a  single  ticket  In  th^r  possession  has 
any  legal  value;  on  the  contrary,  they  are 
void  in  the  hands  of  any  third  person.  The 
property  right  of  the  def  endanta  In  such  tick- 


ets to  precisely  of  the  character  of  tbe  prop- 
erty right  which  one  acquires  In  counterfeit 
money,  purchased  for  a  nominal  sum  with  a 
view  of  passing  It  as  true  and  gmulne.  Tbe 
tickets  have  no  more  the  essential  tiemaits 
of  property  In  the  bands  of  a  third  person 
than  that  kind  of  currency  would  havfc 

Furthermore,  It  appears  from  the  record 
that  the  complaint  was  filed  September  7, 
1906 ;  that  on  tbe  11th  of  that  month  the 
defendants  mtered  a  genwal  appearance  and 
filed  their  answer  to  the  merits  upon  tbe 
order  to  ahow  cause;  and  that  the  same 
was  then  fully  argued,  submitted  to  the  court 
and  taken  under  advisement  Not  until  aft- 
erward and  on  the  18th  of  that  month  was 
the  motion  to  change  the  venue  filed.  Tbe 
answers  of  the  11th  day  of  the  month  went 
fully  Into  the  merits  of  the  controversy.  No 
intimation  was  then  given  tbat  defendants 
would  aroly  for  a  diange  <tf  vmnML 

[11,11]  Tbe  right  to  bave  the  place  of  trial 
changed  because  the  action  to  brou^t  In 
au  Improper  county  to  not  jurisdictional,  but  a 
mere  personal  privU^ss^  whicta  may  be  waived, 
and  to  waived,  br  a  general  appearance  and 
pleading  to  the  merits.  It  to  also  waived  unless 
tbe  mothm  to  Intwposed  at  tbe  earlleat  pos- 
sible nnmient  Sucb  a  motion  mnat  be  made 
as  soon  as  Uie  moving  party  acqnirei  knowl- 
edge of  tbe  foots  upon  which  the  motion  to 
based.  It  to  manlfast  tilut  tbto  knowledge 
came  to  tbe  moving  *party  In  tbto  case  as 
soon  as  the  cmnplalnt  was  served.  We  are 
Clearly  of  the  opinion  that  tbe  motiim  to 
change  the  Tenue  came  too  late.  Denver  8. 
P.  ft  P.  B.  B.  Oo.  ▼.  Boberts,  9  Oola  38S; 
Scbool  District  T.  Watm,  20  Cola  Apif.  106, 
77  Pae.  266;  Fletcher  v.  Stowell,  IT  Oslo. 
04,  28  PacL  826;  Conunisslmiem  v.  Oonmds- 
sloners.  2  Colo.  App-  412,  81  Pue.  188;  "Wmm- 
son  V.  Hoffman,  4  Cola  App.  86  Pae 
446;  D.  ft  B.  O.  B.  B.  Co.  V.  CablU,  8  Colo. 
App.  168,  46  Pac.  286;  Forbes  v.  Oommtoelon- 
ers,  23  Colo.  844.  47  Pac.  888;  Boyle  t. 
People,  4  Colo.  176,  84  Am.  Rep.  76;  Bob- 
erts T.  People,  9  Colo.  458,  18  Pa&  680;  Bean 
V.  Gregg,  7  Colo.  400,  4  Pac.  908;  Smith  v. 
Morrill,  12  Colo.  App.  2B&,  OS  Paa  824;  and 
Burtra     Graham,  86  Colo.  189.  84  Pac.  678. 

In  School  District  v.  Waters,  supra.  It 
was  said: 

"  *It  may  be  stated  as  a  general  rule  that 
the  bringing  of  an  action  in  an  Improper 
county  to  not  a  jurisdictional  defect  where 
the  court  has  genei^l  jurisdiction  of  the  sub- 
ject-matter, and  that  the  statutes  fixing  the 
venue  In  certain  actions  confer  a  mere  per- 
sonal privilege,  wblch  may  be  waived  by  a 
falluK  to  claim  It  In  the  proper  manner  and 
at  the  proper  time' "  (dtlng  22  ttac  P.  ft  P. 
813,  and  cases  cited). 

[II]  Upon  the  plea  that  the  plaintiff  com- 
pany, because  of  Its  failure  to  pay  the  state 
license  tax,  as  provided  for  by  the  statute 
of  1902  (Laws  1902,  p.  43),  ought  not  to  be 
permitted  to  maintain  tbto  action,  it  to  snf- 
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flcient  to  Bay  that  since  tlie  dedsioii  by  tbe 
court  below  in  this  case  tbe  Sopreme  Court 
of  tbe  United  States,  In  American  8.  &  B. 
Go.  T.  State  of  Colorado  ex  rel.  Llndsley, 
reported  In  204  U.  S.  108,  27  Snp.  Ct  198, 
51  li.  Ed.  893,  has  beld  that  law  void,  bo 
far  as  It  relates  to  a  foreign  corporation 
whldi  had  already  {nld  Qie  entrance  tax 
and  received  permission  to  do  bnsineBS  In 
this  state,  on  the  same  baala  cf  Teetrictions 
and  liabilities  as  domestic  corporatlonB,  and 
therefore  this  idea  was  not  and  is  not  arail- 
ftble  to  defendants  as  against  the  plalntifr, 
a  corporation  organized  under  the  laws  of 
tbe  state  of  Utah,  which  had  thus  compiled 
with  all  of  tbe  reQulrements  of  the  then  ex- 
isting laws  of  Colorado,  entitling  it  to  those 
prlvllegee. 

In  support  of  the  propoeltion  that  the  conrt 
below  erred  in  issuing  the  temporary  re- 
straining order  without  notice,  and  in  fall- 
ing to  dismiss  the  complaint  upon  the  ground 
that  no  mnergency  existed,  the  defense  r^ed 
upon  tbe  code  provision  of  the  Session  Laws 
of  ISOSi,  p.  252,  I  2,  as  foUovra: 

"That  if  complainant  shall  file  an  affidavit 
by  himself  or  bis  representative  and  by  not 
less  than  two  other  persons,  showing  that 
Irreinrable  mischief  or  injury  will  result  to 
him,  if  notice  be  glvoi,  and  the  complainant 
shall,  farther,  make  aiBdaTlt  (X)  that  snch 
alleged  unergoicr  Is  not  the  result  of  his 
creation  or  oonnlvanoe,  and  (2>  that  his  ap- 
plication is  made  at  tbe  earlleet  time  that 
he  could  have  made  it,  after  learning  of  tbe 
tacts,  the  court  or  judge  shall  have  power 
to  grant  a  tonporary  restralnlnc  order." 

That  parUcnlar  iwovltfon  for  the  dismiss- 
al of  tbe  action,  In  case  tbe  showing  called 
fOr  by  the  foregoing  was  InsafBdoit,  reads 
thus: 

'TTbat  la  the  event  tbe  tunporaxy  restrain- 
ing order  shall  Issne  witbout  notice  and  it 
shall  afterwards  appear  to  the  court,  upon 
any  bearing  or  trial  of  said  matter,  0iat 
On  emergency  alleged  therefor  did  not  exist, 
or,  existlnA  was  brought  about  hjr  tbe  act 
or  omission  of  or  for  the  plaintiff,  or  1^  his 
knowledge,  the  court  Bliall  find  and  enter 
Judgment  aocordlni^,  and  shall,  also,  dis- 
miss tbe  complatait  wtUiont  respect  to  tbe 
merits  thereof,  and  shall,  also,  summarily 
enter  judgment  on  said  ww^ency  bond  for 
the  dtfendant  and  against  the  plaintiff  and 
bis  sureties  aforesaid  and  Issue  execution 
therefor." 

[1^  The  record  fails  to  show  that  tbe 
court  was  requested  to  rule  upon  these  mat- 
ters. No  motion  to  dismiss  was  interposed; 
neither  was  judgment  moved  on  the  emer- 
gmcy  bond.  So  that,  upon  these  proposi- 
tions, the  court  was  not  reguested  to  act,  and 


It  would  be  a  gross  injustice  to  permit  the 
d^endants  to  now  avail  themsdves  of  any 
allied  error  in  these  respects. 

[21]  Moreover,  the  Questions  as  to  whether 
such  emergency  did  exist  and  whether  it 
was  brought  about  by  the  connivance  of  the 
plaintiff,  are  com  of  fact,  and  most  of  ne- 
cessity bave  been  determined,  npon  the  whole 
record,  adversdy  to  tbe  defendants,  as  the 
statatory  emergency  contemplated  was  fnlly 
shown  by  explicit  direct  affidavits  as  reqnlr- 
ed  by  statute.  From  tb^e  It  appears  that 
irreparable  mischief  or  injury  woald  result 
to  the  plaintiff  if  notice  were  given  because 
great  delay  would  thereby  be  Involved,  as 
the  defendants,  residing  In  dUferuit  cities  of 
the  state,  could  not  be  readily  reached,  and 
Willie  such  notice  was  being  served  tbey 
would  coDtlnne  to  commit  the  acts  complain- 
ed of  and  would,  as  bad  be«i  done  under  sim- 
ilar drcnmstances  in  like  cases,  assign  their 
business  to  others,  not  parties  to  the  suit, 
and  would  dispose  of  the  tickets  acquired 
by  them  to  third  persons,  many  of  tbem  be- 
yond tbe  jurisdiction  of  the  court.  The  af- 
fldavlts  farther  expressly  show  that  the 
«nerg«U7  was  imt  the  result  of  idalntlff's 
connivance.  No  attempt  was  made  to  con- 
trovert the  Bliowlng  on  these  propositions. 
There  was,  therefore,  no  error  upon  these 
supposed  grounds,  and  even  If  there  had 
been,  tte  defendants  not  having  urged  these 
matters  In  the  court  b^ow  are  not  In  posi- 
tion here  and  now  for  the  first  time  to  com- 
plain of  them. 

It  Is  to  be  carefally  kept  In  mind  that  so 
far  as  the  defendant  brokers  carry  on  a 
legitimate  bostness,  they  are  not  and  ten-  , 
not  be  affected  by  this  decree  at  all.  It  is 
not  Intended  to  affect  their  lawful  dealings. 
But  so  far  as  they  have  carried  on,  and  seek 
to  carry  on,  a  business  In  tii»e  apodal  con- 
tract tickets,  it  is  an  Illegitimate  and  Im- 
proper business  and  ought  to  be  stopped.  It 
is  fraud,  not  only  upon  the  railroad  com- 
panies, but  npon  the  travtilng  public  as 
well.  If  the  railroad  companies  are  permit- 
ted to  carry  on  their  rl^tful  business  in 
these  spedal  contract  tickets,  without  wrong- 
ful Intnference  and  malicious  molestation 
by  the  brokers,  tlie  result  will  be  to  greatly 
benefit  the  travelbig  public;  these  reduced- 
rate  tickets  vUl  thai  doubtless  be  Issned 
more  frequently  than  they  now  are,  probably 
at  better  rates,  and  certainly  ^th  many 
less  limitations  and  annoying  requirements. 

Perceiving  no  error  In  the  record,  the  judg- 
ment is  in  all  req>eets  affirmed. 

Judgmmt  affirmed. 

CAMPBELL,  a  J.,  and  WHimv  J,,  not 
partidpatiDg. 
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SIBBY  tt  aL  t.  COLORADO  &  S.  RT.  CO. 
(Bopieme  Court  of  C^rado.    Dec.  4,  1011.} 

Bn  Banc.  Error  to  District  Court.  Pueblo 
■County;  M.  Walter  Dixoo,  Judge. 

Action  bj  the  Colorado  &  Soothem  Railway 
'Company  agidnst  William  F.  Kirby  and  otbers. 
'There  waa  a  judgment  tot  plaintiff,  and  defend- 
ants bring  error.  AMrmed. 

Whitford  A  May  and  O.  N.  Hilton  for  plaln- 
tifEs  Id  error.  Dines,  Whitted  &  Dines  and 
P.  H.  Holme,  for  defendant  in  error, 

BAILET,  J.  The  matters  In  controversy 
^here,  with  the  exception  of  the  payment  of  the 
Qat  license  tax  provided  for  by  statute,  not  in 
dispute  in  this  case,  are  substantially  like 
those,  and  were  submitted  and  determined  on 
the  same  evidence,  involved  io  case  No.  5803, 
William  F.  Kirby  et  al.  v.  Union  Pacific  Rail- 
way Company,  119  Fac.  1042,  just  decided  by 
this  court.  Upon  the  authori^  of  Uiat  dedsioo 
the  Jadgment  and  decree  herem  are  affirmed. 

Judgment  affirmed. 

OAJtfPBDLI^  a  J.,  and  WUITB.  J.,  not  par- 
^pating. 


WBLDON  YAULET  DITCH  CO.  at  aL  t. 

FARMERS'  PAWNEE  CANAL  CO. 

(Supreme  Court  of  Colorado.    Dec.  4,  1911.) 

1.  Watebs  and  Watkb  ConBBBB  (I  12*)— 
Pbiobities  fob  Ibbiqation. 

A  ditch  company,  to  be  entitled  to  a  de- 
cree settling  its  priority  for  irrigation,  must 
show  its  construction,  a  diversion  of  water 
from  the  stream,  carriage  through  the  ditch, 
and  a  beneficial  application  of  the  water  to  the 
land,  and  the  court,  in  a  suit  to  settle  priorities 
of  ditches  in  different  water  districts,  will,  by 
a  decree,  establish  the  date  and  volume  of 
the  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  }  6;  Dec.  Dig.  f 
12.*] 

2.  Watobs  and  Watsb  Coubses  ({  12*)— Ap- 

PBOPBIATIOIT  rOB  IBBIQATION— PBIOSITIES. 

A  settler  of  160  a:cres  of  government  land, 
who  constructs  a  ditch  or  buys  a  water  right 
with  a  view  to  apply  water  to  his  land,  may 
use  such  an  amount  of  water  as  is  sufficient 
to  irrigate  all  his  land  when  needed,  provided 
the  water  is  beneficially  used  with  reasonable 
diligence  in  the  improvement  of  the  landj  and 
the  nighest  aggregate  number  of  acres  irrigated 
■by  him  in  ajiy  year  is  not  the  basis  of  a  first 
appropriation  of  water  for  Irrigation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Courses,  Cent  D^.  |  6;  Dec.  Dig.  f 
12.*] 

8.  Watebs  and  Watkb  Coubsis  (|  24*)— Af- 

FBOPBIATIOir  rOB  IBBIOATION- PbIOBITIEB. 
The  owners  of  separate  tracts  of  land  and 
water  rights,  pursuant  to  a  contract  with  an 
owner  of  an  irrigation  ditch,  may  only  benefi- 
cially apply  to  their  lands  the  necessary  amount 
of  water  represented  by  the  contracts. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Gouraas,  Cent  Dig.  |  16;  Dee.  Dig.  8 
24.*] 

Error  to  District  Oonr^  Logan  County: 
&.  E.  Armour,  Judge. 

Action  by  the  Farmers'  Pawneo  Canal 
Company  against  the  Weldon  Vall^  Ditch 
Company  and  others.  There  was  a  Judgmmt 


for  plaintiff,  and  defuidantB  bring  wrw. 
Barosed. 

H.  N.  Haynes,  for  plalntUta  In  error.  Al- 
len ft  Webster,  for  defmdant  In  error. 

GARRIGUES,  J.  This  case  Involves  the 
same  general  subject  and  object  of  litigation 
as  Johnson  t.  Sterling  Co.,  49  Colo.  482,  113 
Fac.  496,  namely,  to  settle  the  relative  pri- 
orities and  amounts  of  appropriations  of 
ditches  in  different  water  districts  of  the 
South  Platte  river.  District  1  comprises  that 
portion  of  the  stream  from  the  mouth  of  the 
Cache  la  Poudre  river  to  the  west  boundary 
of  Washington  county;  district  04,  the  re- 
mainder of  the  stream  from  the  west  line 
of  Washington  county  to  the  east  line  of 
the  state.  The  priorities  of  all  the  ditches 
in  these  two  water  districts  were  settled 
by  statutory  decrees,  and  each  district  bad 
Its  own  Independent  adjudication  decree  long 
before  the  bringing  of  this  suit  Logan  coun- 
ty was  settled  prior  to  Moi^an,  and  the  dltcb- 
es  In  district  64,  for  convwlence  called  the 
"St»Ung  Ditches,"  generally  speaking,  are 
senior  la  priority  to  the  ditches  In  district 
1,  for  convenience  called  the  "Ft  Morgan 
Ditches."  Plaintiff's  is  a  Sterling  ditch,  and 
defendants'  in  tbe  main  are  Ft  Morgan 
ditches.  The  ground  of  complaint  Is  that, 
ignoring  the  seniority  of  plaintiff's  canal  in 
district  Qi,  defendants  In  district  1,  in  times 
of  scarcity,  take  all  tbe  water,  and  prevent 
it  flowing  to  plaintifTs  ditch.  It  is  treated 
as  an  appropriate  proceeding.  In  the  nature 
of  a  bill  of  peace  In  equity,  to  quiet  plain- 
tiff's title,  to  adjudicate  its  priority  as 
against  defendants'  priorities,  and  establish 
and  settle  tbe  relative  priorities  between 
ditches  in  the  different  water  districts.  The 
right  to  maintain  the  action  is  conceded, 
and  both  sides  prayed  for  similar  relief. 
Indeed,  defendants  say  they  were  about  to 
commence  an  action,  but  plaintiff  forestalled 
them  by  instituting  this  proceeding.  Tbe 
decree  settles  the  priorities  of  the  ditches, 
and  commands  the  water  commissioners  of 
districts  64  and  1  to  distribute  the  water 
in  accordance  with  Its  terms.  Defendants 
complain  that  excessive  amounts  were 
awarded  to  tbe  Pawnee  ditch,  and  this  Is 
the  only  question  we  wUl  consider.  All  that 
was  said  in  Johnson  t.  Sterling  Co.,  relative 
to  the  parties  selecting  the  action  and  agree- 
ing on  the  theory  of  tbe  case,  applies  equally 
well  here.  It  is  not  an  action  to  change  a 
settled  priority  on  the  ground  of  subsequent 
abandonment  It  Is  a  proceeding  to  settle 
the  priorities  of  ditches  In  different  water 
districts. 

[1]  A  ditch  owner,  to  be  entitled  to  a  de- 
cree settling  its  priority  for  irrigation,  must 
show  Its  construction,  a  dirersicm  of  water 
from  tbe  stream,  carriage  through  tbe  ditch, 
and  a  beneficial  application  of  tbe  water  to 
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the  land.  The  court  then  settles  the  water 
right  belonging  to  the  ditch  hj  a  decree 
estabUahlDg  the  date  and  Tolnme  of  Its  ap- 
propriation. In  this  case,  It  0zed  the  first 
appropriation  of  the  Pawnee  ditch  at  47 
cable  feet  per  second,  date  of  priority,  Sep- 
tember 17,  1873;  and  the  second  approjnia- 
tlon  at  ISO  cable  feet  per  second;  |»lont7 
dating  Jane  22,  1682. 

The  canal  was  originally  called  the  "Buf- 
falo Ditch."  The  Buffalo  Townslte  Com- 
pany constrncted  it  about  a  mile  and  a 
half  or  two  miles  from  the  rlrer  to  the  old 
grade  of  the  Colorado  Central  Railway  Com- 
pany. The  original,  plan,  which  was  aban- 
doned, was  to  build  a  ditch  about  16  miles 
long,  to  irrigate  some  5,000  acres.  Com- 
maidng  June  22,  1882.  the  ditch  was  built 
or  enlarged,  and  extended  about  26  miles, 
the  Pawnee  Ditch  &  Improvement  Com- 
pany, which  constructed  it  In  part  along, 
over,  and  tiiroagh  the  ditch,  route,  and  right 
of  way  of  the  Bnffalo  dltdi,  to  cover  some 
SO.O0O  acres  of  land,  and  named  the  **Pawnee 
Ditch." 

In  1878  or  1874,  tma  settlers  each  made 
entry  to  160  acres  of  goremmMit  land  at 
or  near  the  end  of  the  Buffalo  ditch,  and 
ctntstracted  extentiona  or  laterals  from  It 
to  IrrlgfUje  their  tracts.  The  water  was 
benefidally  applied  on  no  other  lands;  tltese 
were  all  the  lands  th^  owned  under  the 
dlteh;  and  they  were  all  the  landowners 
and  users  of  water  from  the  canal  until 
after  the  construction  of  the  l^wnee  ditch, 
June  22,  1882.  Tbia  bat^dal  use  of  the 
water  by  them  upon  these  fbur  places  from 
1874  to  1882  ia,  or  should  be,  the  basis  of 
the  first  appropriation  of  47  cubic  feet  per 
second:  and  the  construction  of  the  Pawnee 
ditch  in  188%  and  the  subsequent  use  of  the 
water  down  to  the  time  the  ditch  was  turn- 
ed over  to  plaintiff,  is,  or  shonld  b^  the 
basis  of  the  second  annopriatlon  of  190  see- 
end  feet 

[2]  0p  to  1882  these  settlers  had  not  cul- 
tivated and  irrigated  the  whole  <^  their 
tracts.  Defendants  contend  the  highest  ag- 
gr^te  number  of  acres  Irr^ted  1^  them 
any  year  during  this  time  should  be  the 
basis  of  the  first  annwpriatlon  of  the  ditch. 
This  undoubtedly  should  be  considered,  bat 
It  does  not  determine  the  matter  In  this  case. 
It  Is  Impractlcsble,  It  not  impossible,  for  a 
settle  to  seed  and  Irrigate  160  acres  of  sod 
breaking  a  year.  Settlers  on  the  public  do- 
main are  usually  poor  men,  and  cannot  do 
this  all  at  once,  even  if  it  were  possible.  It 
is  a  continuing  proc^,  requiring  a  number 
of  years.  A  private  ditch  is  constructed  or 
a  water  right  acquired  In  a  ditch  by  a  land- 
owner, with  a  view  to  obtaining  sufficient  wa- 
ter to  Irrigate  his  whole  farm;  but  one  set- 
tling on  160  acres  of  raw  land  would  not 
think  of  buying  enough  water  to  Irrigate  that 
amount  of  sod  breaking  a  year. 

In  this  case,  each  settlw  conld  beoefldaUy 
110P.-«7 


use  such  an  amount  of  water  that,  when  the 
right  ripened,  he  would  have  sufflclent  to  Ir- 
rigate all  his  land.  He  could  build  bis  ditch 
or  buy  his  water  right  in  anticipation  of 
this  amount,  and  It  would  be  a  ben^cial 
use  of  the  water  to  apply  it  on  any  portion 
of  the  land  needing  It  The  test  la  not  nec- 
essarily the  number  of  acres  Irrigated  each 
year.  If  these  tracts  were  farmed,  and  all 
the  water  necessary  to  Irrigate  them  was 
beneficially  used  with  reasonable  diligence 
in  the  Improvement  of  the  land,  it  la  suffi- 
cient What  was  a  sufflclent  amount  of  wa- 
ter, and  was  it  applied  to  a  beneficial  use, 
is  the  test 

The  owners  of  the  Pawnee  ditch  sold  80- 
acre  water  rights  of  1.44  cubic  feet  per  sec- 
ond, for  the  irrigation  of  the  land  under  the 
ditch,  and  the  water  was  accordingly  divid- 
ed among  the  consumers  on  that  basis  and 
applied  to  the  lands.  It  Is  the  basis  of  the 
second  appropriation.  Its  sufficiency  Is  not 
questioned.  If  1.44  cubic  feet  per  second  Is 
sufficient  to  Irrigate  80  acres  under  the  Paw- 
nee ditch,  it  is  some  evidence  of  the  amount 
needed  tot  the  Irr^tion  of  these  lands. 
This  is  the  basis  upon  which  water  rights 
were  procured  for  and  applied  to  the  land 
under  the  ditches  generally  in  northern  Col- 
orado, and  subsequent  use  and  exiierience 
has  demonstrated  that  that  amount  is  ample. 

The  court  apparently  based  the  first  ap- 
propria tlon  upon  the  amount  of  water  car- 
ried through  the  canal,  and  not  the  amount 
necessary  for  the  Irrigatlm  of  the  laud,  ap- 
plied to  a  beneficial  use.  The  complaint,  on 
the  same  Une,  li^twnoualy  allegea  that  the 
ditch  was  originally  constructed  12  feet  wide 
on  the  bottom,  with  a  capacity  of  100  cubic 
feet  per  second,  and  capable  of  irrigating 
6,000  acres  of  land.  Admittli^  aU  tbia,  the 
ditch  might  not  be  entitled  to  any  decree. 
We  have  endeavored  to  show  these  aettlers 
could  not  make  a  beneficial  use  of  more  wa- 
ter on  the  tracts  than  was  necessary  for 
their  irrigation.  It  is  immaterial  whether 
the  Buffalo  ditch  was  10, 12  or  16  feet  wide 
on  the  bottom,  or  whether  it  was  capable 
of  irrigating  6,000  acres  of  land,  and  was 
filled  to  its  capacity.  Any  one  familiar  with 
irrigation  knows  that  47  cubic  feet  of  water 
per  second  Is  not  necessary  for  the  Irrigation 
of  640  acres  of  land.  That  amount,  there- 
fore, was  not  beneficially  applied  thereto. 

There  Is  evidence  that  the  loss  In  distribu- 
tion from  seepage  and  evaporation  will  be  of 
no  consequence,  while  some  of  the  witnesses 
put  It  as  high  as  26  per  cent  Allowing  the 
ditch  11.62  cubic  feet  per  second,  as  the 
necessary  amount  beneficially  used,  for  the 
Irrigation  of  the  land,  and  adding  to  this 
28  per  cent  for  the  loss  In  carriage,  the  first 
appropriation  of  tbe  ditch  should  be  14.40,  In- 
stead of  47,  cubic  feet  per  second. 

[3]  2.  The  second  appropriation  Is  based 
on  the  use,  made  by  holders  of  80-acre  wa- 
ter righta,  from  1882  untU  tbe  ditch  was  tak- 
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ea  oyer  by  the  plalntig  In  1898.  During  this 
time  the  ditdi  was  operated  hy  the  ownexsi 
who  sold  and  dlatribnted  the  water  in  rights 
of  1.44  cubic  feet  per  second  for  the  Irriga- 
tion of  an  80-acre  tract  During  the  time 
mentioned,  only  70  of  tiiese  rii^ts  were  sold 
and  used  on  the  lands.  Tb»  landowners  and 
water  right  holders  conld  only  beneficially 
apply  to  the  land  tlw  necessary  amoiuit  of 
water  In  tUs  case,  r^resented  by  these  con> 
tracts.  The  use  of  tiie  aggr^te  water 
rights  made  by  them  upon  the  land  con- 
stitutes the  second  aivroprlatlon  of  the 
ditch.  Counsel  for  defendants  contends  the; 
did  not  at  any  time  receive  and  use  this 
amount  of  water.  The  evidence  npon  this 
point  is  conflicting.  TtM  court,  however, 
awarded  160  feet,  which  is  clearly  excessive. 
Seventy  80-acre  water  rights  of  1.44  cubic 
feet  make  100.8  cubic  teet;  add  to  tills  the 
25  per  cent,  for  loss  In  carriage,  and  the 
result — ^126  cubic  feet — la  the  proper  amount. 

The  case  Is  reversed  and  remanded,  with 
dfrectloDB  to  the  district  conrt  to  amend  its 
former  decree  or  enter  a  new  one,  establish- 
ing the  first  and  second  appropriations  of  the 
Pawnee  ditch  in  accordance  with  this  opin- 
ion. No  other  changes  will  be  made,  and 
each  party  will  pay  their  own  costs. 

Reversed. 

MUSSER  and  WHITE},  JJ.,  concur. 


JACKSON  T.  TAK  MININO,  MILLIKO  ft 
TUNNEL  CO. 

(Supreme  Court  of  Colorado.   Dee.  4,  1911.) 

1.  Mastbb  and  Ssbvant  (I  118*)— Mtiixa  — 
Euplotxb's  Dutt  — SAnrr  or  Flags  or 
WOEK— * '  Structobe.  •* 

"Structures"  used  In  mininK  operationa  aa 
passagewej'B  tor  miners  working  in  a  drift 
come  within  the  role  making  a  mineowner 
liable  for  injuries  to  his  employes,  caused  by 
a  defect  in  the  material  or  construction  of  a 
structure  which  could  have  been  avoided  by 
uning  ordinary  care. 

[Ed.  Note^roT  other  cases,  see  ICaster  and 
Servant,  CenL  Dig.  I  aoO;  Dec  Dig.  f  118.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  OTOO-67% ;  VOL  8,  p.  7806.] 

2.  UAsm  AJTO  Sebvaxt  (1 126*)— YicB  Psnr- 

OIPAL'S  KlIOWUBDaB— UCFUTAnOH  TO  BU- 
FtOTKB. 

Knowledge  of  a  mining  company's  repre- 
sentative of  the  defective  ctmdition  of  a  struc- 
ture used  as  a  passageway  by  miners  is  knowl- 
edge of  the  company. 

[Ed.  Note^FoT  other  cases,  see  Master  and 
Servant,  CenL  Dig.  |  2B1;  Dec.  Dig.  1 125.*] 

8.  Mastbb  ard  Sbbvaut  (H  286,  289*)— 
Minks— IiTJTTBT  to  Eicpxx>ts— Ntcuobncb— 

JUBT  QUSBTION. 

In  an  action  against  a  mining  company  for 
injury  to  an  employ^,  caused  by  a  defect  in  a 
structure  used  aa  a  paasMsway,  whether  the 
company  was  negligent,  and  whether  plaintiff 


was  guilty  of  contrlbntory  negligence,  held,  un- 
der the  evidence,  jury  questions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1026.  1089-1183;  Dee. 
Dig.  H  l!8S,  288.*r 

4.  Neoliobkcs  (S  136*)— Jitbt  Qussnons— 
Pbovince  or  Just. 

It  is  only  when  the  focts  are  im^spated, 
and  are  such  that  reasonable  men  can  fairly 
draw  but  one  conclusion,  that  negligence  is  a 
question  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-853;  Dee.  Dig.  1 136>1 

5.  Mastbb  and  Sbbvant  (H  230*)— 

SAFBTT  or  AFPLZANOBB  —  EofFLOTft'S  DUTT 

TO  Inspect— Constbuotivb  Notiob. 

Oue  may  assume  that  his  employer  has 
used  reasonable  diligence  to  provide  reasonably 
safe  appliances,  if  nis  attention  has  not  been 
called  to  a  defect  or  duiger,  and  the  same  la 
not  obvious:  he  not  being  chargeable  with 
notice  of  a  defect  discoverable  only  by  careful 
Inspection. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  70^714;  Dec  Dig.  H 
234,  235.*] 

6.  Mastbb  and  Ssbvant  (f  103*)— SAnerr  or 
Afpjuancbs  —  Ekplotbb'b  Duty  Noiinr'-- 


OABLB. 

An  employer's  duty  to  use  reasonable  care 
to  famish  reasonably  safe  appliances  cannot 
be  delegated,  so  as  to  absolve  him  from  lia- 
bility for  negligent  performance. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  8  176;  De&  Dig.  |  108.*] 

7.  Mastbb  and  Sbbtant  (|  288*)— Mznbs— 
INJUBT  to  E}irPL0T£;— AsSuhption  of  Risk 
— JuBT  Question  . 

Whether  a  timberman  working  in  a  mine 
drift  assumed  the  risk  of  being  injured  through 
defective  condition  of  a  structure  upon  which 
he  was  working  held,  under  the  evidence,  a 
jury  question. 

[IDd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 1070;  Dec.  Dig.  |  288.*] 

8.  Mastbb  and  Sbbtant  (|  107*)— Satbty  or 
Placb  or  WosK. 

The  exception  to  the  safe  place  rule,  that 
It  does  not  apply  where  the  work  being  done 
by  the  employe  is  the  making  or  repalnng  of 
the  place,  does  not  apply  to  an  action  for  injury 
to  a  timberman,  caused  by  defects  Id  a  struc- 
ture which  he  was  using  as  a  passageway. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  200;  Dec.  Dig.  |  107.*] 

Error  to  District  Court,  Lake  County; 
Charles  Cavender,  Judge. 

Action  by  Andrew  J.  Jackson  against  the 
Tak  Mining,  MUling  ft  Tunnel  Company. 
JadgDient  of  nonsuit,  and  plaintiff  iHrincs 
error.  Beversed  and  ronanded. 

J.  J.  McFeely  (Dixon  ft  Dinm,  of  coon- 
sd),  tor  plaintiff  in  emr.  William  BL  Hn^ 
ton  and  John  A.  Swing  (B.  B.  McCay,  of 
counsd),  for  defendant  In  error. 

HILL,  J.  Actlm  for  damatv  npon  ae- 
Gonnt  of  personal  iujuries.  At  the  dose  of 
plaintifTs  case,  Uie  defendant  upon  motion 
was  granted  a  nonsuit  The  plaintiff  tolass 
the  case  here  for  review  upon  error. 

The  rule  of  law  relied  npon  to  reverse  the 
judgment  Is  the  rule  which  requires  flie 
master  to  furnish  Cor  bis  awant  a  rea- 
sonably safb  idace  in  iriilch  to  wotfc.  The 
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main  contention  is  in  the  application  of  the 
rule  to  tlie  facts,  ratber  than  over  the  rule 
Itself. 

For  about  two  years  prior  to  the  accMait, 
the  plaintiff  had  been  In  the  onploy  of  the 
defendant  company  as  a  labwer.  engi^Eed  In 
mucking,  shovelli^  and  helping  oa  machines. 
About  two  weeks  prior  to  the  accident,  he 
was  dianged  to  what  Is  known  as  a  tim- 
ber man,  and  as  such  was  engaged  in  the  de- 
fendant's mine,  In  what  is  called  "Stope  No. 
11,  Drift  K."  This  drift  was  timbered  with 
what  are  known  in  mining  parlance  m 
"sgnare  sets."  These  are  frames  so  con- 
structed and  so  arranged  with  reference  to 
each  other  that  the  tops  can  be  and  are  cov- 
ered with  what  are  known  as  "crlbstlcks"  or 
"lagging."  The  square  sets  follow  each  oth- 
er, so  the  crlbstlcks  thereon  form  a  continn- 
ons  floor  or  gangway,  to  be  nsed  by  the  em- 
ployes In  going  to  and  from  th^  work. 
Ibrae  crlhstlcks  appear  to  have  been  about 
5  feet  In  length,  about  2  inches  In  tlUcfcness, 
of  Tarlons  wldtlu,  mostly  nne^ed.  They 
rested  upon  timbers,  called  "caps,"  which 
were  about  7  feet  In  length,  about  12  indi- 
es in  depth,  and  10  Indies  in  width.  The 
plan  of  this  Btructore  was  for  the  cribsticks 
at  the  ends  to  be  butted  up  against  each  oth- 
or,  not  lapped.  TtdB  gare  each  crtbsticfc  or 
board  a  bearing  at  the  ends  of  6  Inches  with 
idilch  to  lay  upon  the  tops  of  the  caps, 
which  were  10  Inches  In  width.  The  crib- 
stick  boards  were  not  nailed  down;  it  wss 
necessary  at  times  to  runore  them,  In  otdxx 
to  allow  the  ore,  dirt,  rock,  and  rubbish  to 
dn^  tbroni^,  and  thai  replace  tiliem.  Th^ 
were  Intended  to  be  secured  by  wedges,  driv- 
en betweo):  the  edges  of  tiie  outside  crlb- 
stlcks  and  the  posts  at  the  owners  -of  flie 
square  set  These  wedges  could  not  be  driv- 
en t^htly,  because,  the  crlbsUtta  being  on- 
edged,  .  such  driving  would  cause  them  to 
"buttle  upi"  as  it  Is  temnd.  The  height  of 
each  square  set  appears  to  have  been  about 
7  feet  In  tile  operation  of  this  mine.  It  ap- 
pears that  when  a  drift  was  stoped  out,  so 
as  to  render  It  necessary,  a  second  set  of 
square  sets  was  constructed  upon  the  first, 
and  a  third  on  the  second,  etc;  In  the  drift 
involved,  S  sets  or  tiers  of  square  sets  had 
been  erected  all  along  prior  to  the  acddnit, 
so  that  the  top  floor  or  gangway  mu  21 
feet  from  the  ground.  The  evidence  does 
not  disclose  how  long  this  timbering  had 
been  done  by  the  deftaidant  company  before 
plaintiff  was  employed  as  tlmberman  and  set 
to  work  In  this  drift,  but  It  does  disclose 
that  it  had  been  there  fOr  some  time  prior  to 
his  employment  as  ttmberman,  and  that  the 
plaintiff  had  nothing  to  do  with  its  con- 
struction. It  was  likewise  erected  as  and 
for  a  permanoit  structure;  that  Is,  so  far 
as  such  structures  are  permanent  consistent 
with  the  operation  of  a  mine.  It  was  con* 
stmcted  as  a  permanent  structure  for  the 
purposes  Intended,  so  long  as  sndi  a  stmc- 
ture  was  needed  there  for  that  purpose  evi- 


dently depending  upon  the  length  of  time 
the  mine  would  be  operated,  at  least  in  that 
drift 

The  plaintiff  testifled  that  at  about  7 
o'clo<A  In  the  morning  on  the  day  of  the  ac- 
cident he  was  working  in  stope  11;  that,  in 
order  to  get  to  it,  he  haji  to  go  through  a 
drift  and  walk  on  the  flooring  made  of  crlb- 
stldcB  on  top  of  the  square  sets  (crossing 
over  four  or  flve  of  such  sets),  then  turned 
and  went  to  the  stope  where  the  men  were 
working,  which  was  4  or  5  feet  from  the 
timbers  where  the  accident  occurred;  that 
when  he  turned  to  go  back  he  looked  at  the 
floor,  and  it  looked  all  ri^;  that  be  had 
a  candle  In  his  right  hand  and  an  ax  In  the 
itf t ;  that  when  he  stepped  upon  some  of  the 
cribsticks  in  a  certain  section  the  cribbing 
slipped  beneath  him  and  went  down;  that 
he  endeavored  to  save  himself  by  seizing  oth- 
er cribsticks,  but  they  fell  with  him,  and  be 
was  precipitated  a  distance  of  21  feet,  sus- 
taining injuries  of  a  very  serious  and  per- 
manoit  character.  The  plaintiff  testifled  that 
after  the  acdd^t  he  learned  for  the  flrst 
time  (and  other  evldmoe  also  discloses)  tiiat 
one  of  the  caps  on  the  square  set  through 
wbldi  be  had  fallen  was  defective.  From 
its  description,  tlie  inferenoe  Is  that  it  was 
sawed  from  a  log  insuffldent  in  sise  to  fur- 
nish a  cap  with  the  same  dlm«islims  through- 
oat,  but  for  a  distance  of  2  fOet  or  more  from 
one  end  it  was  smallw  in  slse,  and  was  not 
of  the  height  ct  12  taiches  or  the  width  of 
10,  but  smaller  than  this  dimension,  and  was 
rounding,  Instead  of  square,  on  the  side  In 
and  towards  the  square  set  in  which  the 
plaintiff  fyil,  and  in  which  ^ce  it  appears 
that  the  cribsticks  on  which  be  bad  attempt- 
ed to  walk  dipped  therefrom.  The  plaintiff 
testifled  that  when  be  cams  to  the  cribsticks 
on  the  square  set  thron^^  wbldi  he  fell  lie 
examined  the  floor  carefully,  as  be  did  all 
others;  that  Uie  set  was  entirely  covered 
with  cribsticks,  and  ^t  tbey  were  in  prop- 
er position,  the  ends  coming  to  the  center  of 
the  caps ;  that  be  could  tell  this  by  th^  po- 
sition relative  to  the  poste;  that  his  prin- 
cipal duty  was  ttiat  of  doing  timber  work 
where  Uie  men  were  working  in  the  stope. 
although  he  also  testified  that  U  he  fomid 
a  crlbstlcfc  board  broken  It  would  probably 
have  been  his  duty  to  have  replaced  It 

The  shift  boss  testifled  that  neither  the 
tlmberman  nor  the  miners  had  anything  to 
do  with  laying  tlie  flooring  upon  the  caps, 
exc^  upon  his  order.  Mr.  Hoagland,  a 
vritneen  for  the  idalntlff,  testlffled  tbat  be 
was  em^oyed  by  the  deffeuAuit  as  an  all- 
around  man ;  that  three  days  before  the  ac- 
cident the  shift  boss  ordered  him  to  go  to  the 
particular  square  set  In  question  to  dean 
the  dirt  off  of  the  floor;  tbat  on  taking  up  the 
cribsticks  be  discovered  the  defective  cap 
as  above  described;  tbat  after  deanlng  off 
the  dirt  he  replaced  the  crlbstltiks  as  be 
found  them,  except  that  at  one  point  tbey 
would  not  lie  level,  because  a  knot  had  not 
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been  trimmed  dose  enough;  that  he  procured 
au  ax  and  trimmed  the  knot  off;  that  he  re- 
placed the  crIbsUcks  carefully,  as  he  found 
them,  side  by  side,  and  wedged  them  In  the 
usual  manner;  that  when  the  cribstlcks 
were  down  one  could  not  see  the  condi- 
tion of  the  cap  underneath;  that,  owing  to 
the  condition  of  the  cap,  the;  should  bare 
been  fastened.  Under  this  state  of  facts, 
the  plaintiff's  contention  Is  that  the  acci- 
dent was  caused  on  account  of  the  cribstlcks 
slipping  from  the  end  of  the  cap,  which  was 
round  on  that  side,  and  which  was  an  un- 
suitable, unsafe,  and  unfit  timber  for  that 
purpose,  viz.,  for  the  purposes  intended,  In 
the  manner  Intended;  that  the  defendant 
was  negligent  In  the  use  of  this  timber  in  the 
building  of  the  square  set. 

The  defendant  presents  four  theories  upon 
which  it  contends  that  the  findings  of  the 
trial  court  can  be  sustained:  First,  that  the 
evidence  fails  to  show  that  the  defendant 
was  guilty  of  negligence  as  charged.  Second, 
that  the  evidence  fails  to  show  that  the  act 
of  the  defendant  in  the  original  use  of  the 
cap  of  which  plaintiff  complains  was  the 
proximate  cause  of  the  Injuiy.  Third,  If 
otherwise,  that  plaintiff,  having  engaged 
himself  to  the  defendant  as  a  tlmhoman. 
was  diarged  with  the  responsibility  for  the 
condition  of  the  Umtiers  and  cribstlcks,  the 
proper  plac^nent  and  wedging  of  the  sticks, 
the  duty  of  Inspecting  It  all  and  ascertain- 
ing whether  it  was  or  was  not  In  a  safe  con- 
dition ;  that  If  there  was  negligence  In  fail- 
ing to  discover  a  dangwous  conditim  of  the 
place  where  be  was  injured  that  n^cligence 
must  be  attributed  to  liim.  Fourth,  Qiac  the 
plaintiff  assumed  the  risk. 

[1]  We  cannot  agree  with  titber  of  these 
positions.  Such  stmcturea,  used  in  mining 
operation,  come  within  the  safft  place  rule, 
and.  unless  for  some  other  reastm  which 
makes  an  exception,  the  rule  Is  that  a  mine- 
owner  Is  liable  in  damages  for  injuries  to 
his  employes  occasioned  by  any  defect  In 
the  material  or  Insufficiency  in  the  construc- 
tion of  ^uch  a  structure  which  could  have 
been  avoided  by  the  exercise  of  ordinary 
care.  Grant  v.  Vamey,  21  Colo.  329,  40  Pac 
771;  Cripple  Creek  Mining  Co.  v.  Brabant, 
37  Colo.  423,  87  Paa  794 ;  Garity  v.  Mining 
Co.,  27  Utah,  534,  76  Pac.  656;  Western  0. 
&  M.  Co.  V.  Ingraham,  70  Fed.  219,  17  C.  a 
A.  71;  Westland  t.  Gold  Coin  Mines  Co., 
101  Fed.  59,  41  C.  G.  A.  193;  Kelley  v.  Fourth 
of  July  Mining  Co.,  16  Mont  484,  41  Pac. 
273;  Hanley  v.  California,  etc.,  Co.,  127  Cal. 
282,  69  Pac.  677,  47  L.  R.  A.  697. 

In  Grant  v.  Varney,  supra,  this  court- held 
that  it  was  the  duty  of  the  master  to  fur- 
nish and  maintain  a  reasonably  safe  place 
for  the  servant  to  work  In ;  that  if  he  dele- 
gates the  performance  of  this  duty  to  an 
agent,  who  is  negligent  in  fumlsbtng  or  main- 
taining such  a  safe  place,  and  if  in  working 
thereliit  and  without  fault  on  bis  par^  an  in- , 


Jury  occurs  to  another  employ^,  sod)  n^i- 
gence  Is  the  n^llgence  of  the  master. 

In  D.  ft  R.  G.  B.  R.  Go.  v.  Slpes,  26  Colo.  17, 
55  Pac.  1098,  we  held  that  it  was  the  duty 
of  the  employer  to  make  reasonable  efforts 
to  keep  machinery  and  appliances  used  by  its 
employes  in  suitable  condition  for  use;  that 
this  duty  cannot  be  delegated,  so  as  to  ex- 
onerate the  employer  from  liability  to  an 
employe  injured  by  the  n^ligence  of  a  co- 
employe  charged  with  the  performance  of 
such  duty  In  failing  to  do  so.  but  that  the 
employe  cliarged  with  such  duty  is  a  repre> 
seutatlve  of  the  employer  in  the  performance 
thereof  and  not  a  fellow  servant;  that  bis 
negligence  therein  is  the  negligence  of  tbe 
employer,  and  if  the  negligence  of  the  master 
In  this  respect  Is  the  proximate  cause  of  an 
injury  he  is  not  relieved  from  reeponsibillty, 
because  the  negligence  of  a  coemiOoyA  con- 
tributes to  the  injury. 

In  volume  26,  p.  1144,  Cjc  it  Is  said: 
"Where  the  defect  In  an  appliance  Is  shown 
to  be  structural,  and  is  of  such  a  character 
as  renders  it  unsafe,  it  may  be  inferred  that 
tbe  employer  was  aware  of  the  defect,  and 
an  employe  who  has  been  Injured  by  such  an 
appliance  need  not  show  that  tbe  master 
knew  that  it  was  defective.  »  •  • "  Cas- 
es from  Arkansas,  IIUdoIs,  Indiana,  Kansas, 
Massachusetts,  Michigan,  Pennsylvania,  the 
federal  courts,  and  England  are  cited  in  sup- 
port of  this  statement 

£2-41  Applying  these  principles  to  tbe  case 
at  bar  In  the  original  construction  of  this 
framework,  the  knowledge  of  the  then  agent 
of  the  master  that  this  cap  w^as  not  suitable 
was  the  knowledge  of  the  master,  and  if  there 
was  n^Ilgence  In  the  original  construction, 
and  upon  account  of  this  negligence  the  In- 
jury occurred,  the  master  cannot  escape  lia- 
bility by  claiming  that  at  tbe  time  of  the 
injury  he  had  no  knowledge  of  tbe  condi- 
tion of  this  structure;  tbe  fault,  if  any  in 
this  case,  as  shown  by  the  evidence,  was  In 
the  use  of  the  material  supplied  in  the  first 
instance.  The  question  of  whether  the  mas- 
ter was  negligent  In  this  respect  was  for  tbe 
jury  to  determine.  It  is  only  when  the  facts 
are  undisputed,  and  are  such  that  reasonable 
men  can  fairly  draw  but  one  conclusion,  that 
tbe  question  of  negligence  is  ever  considered 
one  of  law  for  the  court  Hlnes  Lumber  Co. 
v.  Ligas,  172  IlL  S16,  60  N.  E.  225.  64  Am.  St 
Bep.  38.  We  do  not  think  this  case,  as  it 
comes  to  us,  is  one  where  all  reasonable  men 
must  draw  the  Inference  that  tbe  plaintiff 
was  guilty  of,  or  the  defendant  free  from, 
negligence.  These  were  questions  of  fact  <m 
which  there  was  evidence  which  shonid  have 
gone  to  the  jury. 

The  contention  of  counsel  that  the  crib- 
stlcks that  fell  with  the  plaintiff  evidently 
had  been  displaced  since  the  preceding  day, 
for  the  reason  that  they  did  not  ttiX  with 
him  on  the  day  before,  and  appeared  then 
to  be  all  right,  and  for  tbe  further  reason 
that  they  had  been  firmly  taK>ed  down  and 
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wedged  by  Hoagland  three  or  fonr  days  be- 
fore the  accident,  and  for  these  reasons  the 
defective  timber  could  not  have  been  the 
proximate  cause  of  the  injury,  are  but  argu- 
ments only  to  sustain  their  theory  of  the  evi- 
dence. On  the  other  hand,  there  1b  no  evi- 
dence showing  that  the  plaintiff  stepped  upon 
the  same  crlbatlcks  upon  the  preceding  day, 
or  that  the  wedges  would'  have  held  them 
at  any  time  when  the  weight  was  placed  di- 
rectly upon  those  at  the  place  where  the  tim- 
ber was  round  and  not  flat,  as  the  evidence 
shows  It  should  have  been  in  the  manner 
used.  The  evidence,  as  It  stands,  tends  to 
show  that  it  was  not  upon  account  of  the  fact 
that  there  had  been  recent  displacement  of 
the  crlbsticks  and  loosening  or  displacement 
of  the  wedges  that  caused  this  Injury,  bat 
that  It  was  upon  account  of  the  condition 
of  the  cap  itself.  According  to  the  testimony 
of  tbe  plalntllTs  witnesses,  the  cap  was  un- 
suitable for  the  purposes  Intended,  and  this 
Is  not  In  any  way  mitigated  against  because 
there  Is  evidence  to  the  effect  that  the  crib- 
sticks  on  the  adjoining  set  nearer  the  breast 
where  the  shooting  was  doue  were  pushed 
over  farther  than  they  should  have  been. 

The  testimony  of  the  plaintiff  is  to  the  ef- 
fect that  he  examined  the  crlbsticks  upon 
this  square  before  stepping  upon  It,  and  that 
they  all  appeared  to  be  In  their  proper  posi- 
tion. It  was  not  his  duty,  and  he  never  was 
Instructed  to  investigate  the  timbers  under- 
neath, or  any  of  them,  for  the  purposes  of 
ascertaining  If  there  had  been  any  unsuita- 
ble or  defective  timbers  used  in  the  original 
construction.  He  had  a  right  to  assume  that 
in  the  original  construction  of  this  frame- 
work the  master  had  caused  It  to  be  supplied 
with  proper  timbers  placed  there  In  a  proper 
manner;  and  his  duties,  at  most,  were  to 
examine  the  surface  to  ascertain  if  the  crlb- 
sticks were  In  proper  place,  and.  If  not  to 
so  place  them,  for  the  purpose  of  making  the 
surface  reasonably  safe  for  bim  and  the  oth- 
er employ^  -to  walk  over,  and  likewise  to 
use  reasonable  diligence  In  going  over  it 

In  the  case  of  Westland  v.  Gold  Coin 
Mines  Company,  101  Fed.  69,  41  C.  C.  A. 
103,  It  was  held  that  a  mining  company  is 
bound  to  exercise  reasonable  care  in  the 
erection  of  such  structures  t«  see  that  the 
timbers  are  of  adequate  strength  and  num- 
ber and  securely  fastened,  to  render  It  a 
safe  place  In  which  to  work.  To  the  same 
effect  is  the  ease  of  Western  O.  &  M.  Co. 
V.  iDgraham,  70  Fed.  210,  17  a  a  A-  71,  and 
many  other  cases  there  cited  In  support  of 
this  position. 

In  the  case  of  Hanley  v.  California,  etc., 
Co.,  127  Cal.  232.  BO  Pac.  577,  47  U  R.  A. 
507,  it  was  held  that,  where  a  permanent 
tunnel  Is  driven  Into  a  mountain  to  open 
up  veins  of  mineral,  as  fast  as  It  is  com- 
pleted tne  flnlshed  tnnnel  becomes  an  appli- 
ance or  means  furnished  by  the  master 
through  which  the  remaining  work  Is  to  be 
prosecuted;  that  the  laborar  employed  upon 


the  unfinished  portion  of  such  a  tunnel  does 
not  take  a  fellow  servant's  risk  In  passing 
through  the  finished  portion  to  get  to  his 
place  of  employment;  that  this  rule  would 
not  be  different  where  he  himself  helped  to 
complete  the  finished  portion.  The  same 
principle  Is  Involved  in  Union  Pacific  Ry. 
Co.  V.  Jarvl,  63  Fed.  65,  8  C.  C.  A.  433, 
and  Kelley  v.  Fourth  of  July  Mining  Co., 
16  Mont  484,  41  Pac.  278,  and  we  think  it 
Is  applicable  here. 

[fi]  It  Is  true  the  plaintiff  might,  by  a  mi- 
nute Inspection  of  the  entire  structure,  have 
ascertained  that  the  dimension  timber  upon 
which  the  boards  rested  was  round  at  the 
one  end,  and  for  that  reason  unsafe  for  the 
purposes  Intended,  In  the  manner  planned, 
viz.,  to  place  the  plank  thereon  butted  up 
against  the  ends  of  each  other  and  not 
lapped  ;  but  there  is  no  evidence  which  goes 
to  show  Chat,  under  the  circumstances.  It 
was  his  duty  to  do  so,  or  that  a  failure  so 
to  do  was  neglect  to  exercise  ordinary  care. 
An  employ^  has  a  right  to  act  upon  the  thfr 
ory  that  his  employer  has  used  reasonable 
dlUgence  to  provide  reasonably  safe  appli- 
ance and  himself  exercising  ordinary  care; 
if  his  attention  has  not  been  called  to  a  de- 
fect or  danger,  and  the  same  Is  not  obvious, 
he  is  not  chargeable  with  notice  of  a  defect 
which  could  only  be  discovered  by  a  careful 
inspection.  Wood  on  Master  and  Servant,  Sg 
832-385;  Rice  &  Bnllen  Malting  Go.  v.  Paul- 
sen, 51  III.  App.  123. 

[6]  The  obligation  to  use  reasonable  care 
In  famishing  appliances  for  the  use  of  em- 
ployes Is  one  that  cannot  be  delegated,  so 
as  to  absolve  the  master  from  responsibility 
for  negligence  in  this  regard,  and  if  such 
care  is  not  used,  and  the  servant  Is  Injured 
because  of  Insufficient,  unreasonable,  and  In- 
secure appliances,  he,  having  no  notice  of 
the  defective  condition,  may  recover.  D.  & 
R.  G.  B.  B.  Co.  V.  Sipes,  26  Colo.  17,  65 
Pac.  1093;  Pullman's  Palace  Car  Co.  v. 
Laack,  '4l  in.  App.  34;  Tudor  Iron  Works  v. 
Weber,  81  111.  App.  306w 

[7]  Further,  npon  the  question  of  the  as- 
sumption of  the  risk,  because  the  plaintiff 
was  a  tlmberman,  and  thereby,  as  counsel 
contend,  assumes  the  risk  ordinarily  Inci- 
dent to  and  naturally  arising  out  of  the  em- 
ployment, the  authorities  are  to  the  effect 
that  he  does  not  assume  unusual  and  ex- 
traordinary risk,  caused  by  the  mastw's 
negligence,  unless  such  risks  are  open  visi- 
bly, or  the  servant  baa  knowledge  of  them. 
Oarity  t.  Mining  Co.,  27  Utab,  634,  76  Pac. 
656. 

In  the  case  of  Pantzar  v.  TUly  Foster 
Iron  Mining  Co.,  99  N.  Y.  368,  2  N.  El.  24,  It 
l8  said:  "The  rule  that  the  servant  takes 
the  risk  of  the  service  presupposes  that  the 
master  has  performed  the  duties  of  caution, 
care,  and  vigilance  which  the  law  casts  up- 
on him.  *  *  *  It  is  those  risks  alone 
which  cannot  be  obviated  by  the  adoption  of 
reasonable  measorM  of  precaution  by  the 
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master  thac  the  servant  assumes."  In  the 
same  case  It  was  further  said:  "That  no 
duty  belonging  to  the  master  to  perform  for 
the  safety  and  protection  of  his  servants 
can  be  delegated  to  any  servant  of  any 
grade,  so  as  to  exonerate  the  master  from 
responsibility  to  a  servant  who  has  been  in- 
jured by  Its  nonperformance." 

In  the  case  at  bar,  the  original  construc- 
tion is  chargeable  to  the  master;  he  Is  held 
to  the  du^  of  having  exercised  ordinary 
care  for  the  safety  of  his  employ^,  both  In 
construction  and  in  the  material  selected 
therefor  and  in  Its  being  suitable  for  the 
purpose  Int^ded.  There  is  evidence  that  he 
did  not  do  so.  This  was  a  questlmi  for  the 
jury  to  determine. 

When  constructing  it,  the  then  employds 
of  the  company  bad  every  opportunity  to  in- 
spect and  observe  the  defective  condition 
of  the  caps.  They  had  the  handling  and 
examination  of  this  timber  when  It  was  be- 
ing placed  where  It  was  used,  and  therefore 
had  every  opportunity  to  discover  Its  defec- 
tive condition  for  the  purposes  intended,  if 
such  existed,  and  there  is  not  a  scintilla 
of  evidence  that  even  suggests  that  the  de- 
fective condition  of  this  timber  was  known 
to  the  plaintiff.  It  was  not  open  or  visible* 
and  we  cannot  say,  aa  a  matter  of  law,  by 
the  exercise  of  ordinary  care,  that  he  would 
have  known  of  it.  It  was  the  cause  of  the 
injury,  as  testified  to  by  the  plaintiff  and  his 
witnesses. 

[6]  The  exceptions  to  the  safe  place  rule, 
that  it  does  not  apply  where  the  work  be- 
ing done  by  the  employ^  Is  the  making  or 
repairing  of  the  place,  as  tn  substance  held 
by  this  court  In  the  cases  of  City  of  Oreeley 
T.  Foster.  82  Colo.  292,  75  Paa  351,  Poor- 
man  Silver  Mines  v.  Devling,  84  Colo.  87, 
81  Pac.  252,  Maloney  t.  F.  &  C.  C.  B.  R. 
Co.,  89  Colo.  384,  89  Pac.  649.  19  L.  B.  A. 
(N.  S.)  348,  121  Am.  St  Bep.  iSO,  baa  no  ap- 
plication to  this  case. 

The  plaintiff  had  nothing  to  do  with  the 
construction  of  th^  timbering;  his  duties,  as 
shown  by  the  evidence,  were  in  doii^  ttm- 
berlng  where  the  miners  were  at  work,  and, 
in  case  he  found  a  board  or  crlbatiiik  mis- 
placed elsewhere  or  broken  upon  top  of  the 
timbering  In  that  drift  theretofore  construct- 
ed by  others,  It  was  his  duty,  presumably,  to 
fix  it;  but  all  the  testimony  introduced,  in- 
eluding  that  of  the  shift  boss,  goes  to  estab- 
lish that  it  was  never  Intended  that  the 
plaintifl  make  an  Inspection  of  this  frame- 
work under  the  cribstlcks.  All  appear  to 
have  assumed,  as  they  had  a  right  to,  that 
that  was  constructed  suitably  and  sufficient- 
ly safe  for  the  purposes  Intended,  and  that 
the  timbers  used  therein  were  of  sufficient 
size,  strength,  and  shape  to  moke  them  rea- 
sonably safe  for  the  pDrposea  and  In  the 
manner  In  which  they  were  used.  The  plain- 
tiff bad  a  right  to  presume  that  the  com- 


pany, tlirougfa  its  former  agenta  and  am- 
ployte,  performed  all  these  duties.  At  the 
time  of  the  accident,  he  was  not  engaged  Id 
Inspecting  or  repairing  these  timbers,  but 
did  examine  the  cribstlcdcs  btfore  he  step- 
ped on  them,  and,  according  to  his  testimo- 
ny, they  were  all  in  proper  condition,  and 
would  have  been  perfectly  safe,  liad  it  not 
been  for  the  defective  cap  underneath. 

The  Judgmmt  is  reversed,  and  the  cause 
remanded  for  a  new  trial  in  harmtmy  with 
the  views  herein  erpressed. 

Reversed. 

MUSSBB  and  WHITE,  JJ^  concnr. 


BPLBT  T.  PEOPLE. 
(Supreme  Court  of  Colorado.   Dec  4,  1911.) 

1.  Cbiminai.  Law   (i  292*)— FOKKEB  JboP- 
ABDT— REgnisms  of  Plea. 

A  plea  of  former  jeopardy  must  state  that 
the  offense  for  which  accueed  is  prosecnted  is 
the  same  offense  for  which  he  has  been  tried 
and  convicted  under  a  former  information,  or 
that,  by  reason  thereof  he  has  been  In  jeop- 
ardy of  tht  same  offense  for  wliich  he  is  prose- 
cuted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  668-671;  Dec.  Dig.  1  292.*] 

2.  CannnAZ,  Law  (S  292*)— Fobub  JnoPAn- 
DT— RBgnisrrEs  of  Plea. 

A  plea  of  former  jeopardy  to  an  informa- 
tion aile^ng  that  accused  sold  liqaor  in  anti- 
saloon  territory,  on  or  about  August  Slst  which 
alleges  that  accused  had  been  charged  with  sell- 
ing liquor  to  the  same  person,  in  the  same 
territory,  on  or  about  August  24th,  that  be 
had  been  convicted,  that  at  the  trial  evidence 
was  given  of  all  sales,  and  that  the  trial  court 
charged  the  jury  that  the  exact  date  of  the 
sale  was  immaterial,  and  which  states  that, 
by  reason  of  the  former  information,  trial,  evi- 
dence, and  conviction,  accused  has  been  in 
jeopardy  of  the  same  offense  for  wiilch  he  is 
prosecuted,  is  sufficient  to  call  for  a  reply  and 
trial  by  Jury  of  the  issues  raised. 

[Ed.  Note,— For  other  eases,  sae  Criminal 
Law.  Dec.  Dig.  i  292.*] 

Error  to  Larimer  County  Court;  Fred.  W. 

Stover,  Judge. 

C.  L.  f^ley  was  convicted  of  selling  intox- 
icating liquor  in  antl-saloon  territory,  and 
he  brings  error.   Reversed  and  remanded. 

L.  J.  Stark  and  Bert  Martin,  for  plaintiff 
In  error.  Benjamin  Oriffitb.  Atty.  Gen.,  and 
George  D.  Talbot,  Sp.  Counsel,  for  d^end- 
ant  in  error. 

MUSSER.  J.  [1]  a  U  Epiey  was  convicted 
of  selling  intoxicating  liquor  in  antl-saloon 
territory.  The  information,  upon  which  he 
was  convicted,  was  filed  on  October  9,  1009, 
in  the  county  court  and  diarged  him  with 
selling  liquor  to  Willis  Hill  on  or  about 
August  Slst  To  this  information  the  de- 
fendant filed  a  plea  of  former  Jeopardy,  al- 
leging, In  substance,  that  on  September  2d, 
an  Information,  which  was  set  out  was  filed 
in  the  same  court  enlarging  him  with  aeQ* 
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lug  Uqnor  to  tlie  same  peratnt,  In  tba  Mune 
territory,  on  or  about  Ansnst  24th;  tbat  on 
September  2l8t  he  had  been  tried,  convicted, 
and  sentenced  under  the  first  IntormattoD 
(setting  ont  the  sentence);  that  at  the  trial 
eridence  was  glYea,  not  only  of  a  sale,  as 
aOeged  In  the  first  Information,  bat  also  of 
all  other  sales ;  that  the  Jndge  charged  the 
Jury  at  the  trial  of  the  first  information  tbat 
the  exact  date  of  the  sale  was  immaterial 
and  need  not  be  proved  as  alleged.  It  was 
necesBary  for  the  plea  to  state  that  the  of- 
fOnse  for  whidd  he  was  prosecnted  nnder  tbe 
secimd  Information  was  the  same  offense 
for  which  he  had  been  tried  and  convicted 
under  tbe  first,  or  that,  by  reason  of  the 
trial  and  conviction  under  the  first,  be  bad 
been  In  Jet^rdy  of  the  same  off^ise  for 
wtaich  he  was  prosecuted  under  the  second. 

DQ  In  its  Gon<fludli^  averments,  the  plea. 
In  sobetance,  stated  that,  by  reason  of  tbe 
former  Information,  trial,  evidence  and  con- 
viction, the  defendant  had  been  in  Jeopardy 
of  the  same  otleaM  for  which  be  was  prose- 
cuted under  tbe  seccmd  information.  To  this 
plea  a  demurrer  was  filed,  stating,  as  a 
ground  of  demurrer,  tbat  the  plea  waa  void 
for  uncertainty.  TbSa  demurrer  was  sus- 
tained, and  nothing  mon  came  of  tbe  plea. 
While  not  deciding  that  aucb  a  demarrer 
would  lie,  it  is  enough  to  say  tbat  the  plea 
does  not  anpear  uncertain.  It  could  bave 
been  cou<died  In  language  tbat  would  have 
made  it  plainer,  but  tbe  substant^l  allega- 
tions of  such  a  plea  are  stated.  1  Bish. 
New  Orlm.  Procedure^  |  810.  This  being  so, 
the  plea  called  for  a  r^Iy  from  the  district 
attorney  and  trial  by  Jury  of  the  Issues  of 
fact  raised.  Do<&stader  v.  People,  43  Colo. 
437.  97  Pac.  264. 

Tbe  jndgmrait  Is  therefore  reversed  and 
the  cause  remanded,  with  instructions  to  the 
lower  court  to  overrule  the  demurrer,  and 
that  the  matter  then  proceed  according  to 
law. 

Reversed  and  rraumded. 

HILL  and  GABRIOUES,  JJ.,  concur. 


HARDING  et  al.  v.  6TTRRIS  et  &L 
(Supreme  Court  of  Olorado.    Not.  6,  1911. 
Behearlog  Denied  Jan.  6,  1912.) 

1.  TBUSTS  (J  856*)— PUBCHAHEB  TROU  TbUB- 
TD— CoHTEAVaimOH  OV  TBUBT— GONSTBUO- 
TIVI  TBUST. 

A  purchaser  from  a  tnutee  In  contraven- 
tion  of  the  trait  does  not  become  an  expreaa 
trustee,  but  rather  a  trustee  in  Invltum,  or  a 
constructive  trustee  by  operation  of  law. 

[Ed.  Note^FoT  other  cases,  sea  Trosts, 
CaaL  Dig.  I  fi29;  Dec  Dig.  |  366w*] 

%  LnaTATiOR  or  Aonom  (|  86*)  — Bqotia- 
BLB  Rblikf— ConsTBDcnvE  Tbubts. 

Defendant  B.  pending  litigation  over  mln- 
lug  claims  in  order  to  raise  mouey  with  which 
to  prosecute  tbe  litigation  assigned  one-third 


of  the  fruits  of  the  same  to  complainant,  tiL, 
for  an  advancement  of  $850.  The  money  waa 
advanced  and  B.  waa  successful  In  an  appeal 
but  before  further  proceedings  were  taken  aft- 
er remand,  B.  transferred  aU  of  the  fruits  of 
the  litigation  to  his  wife  and  she  was  substi- 
tuted in  tbe  proceedings.  A  decree  was  ren- 
dered in  her  favor  and  she  asaigned  the  prop- 
ertyto  others  without  recognizing  the  interest 
of  a.  Held  that  H.,  though  not  a  party  to 
such  litigation  was  nevertheless  charged  with 
constructive  notice  thereof  and  not  having  in* 
stituted  anit  to  compel  an  accounting  by  H~ 
his  wife  and  her  assigns,  until  five  years  bad 
elapsed  from  tbat  date,  his  subsequent  action 
therefor  was  barred  by  laches  under  Rev.  St. 
1908,  I  4073,  providing  that  bills  for  relief  in 
case  of  tlie  existence  of  a  trust  not  cogniza- 
ble by  tbe  courta  of  common  law  and  In  all 
other  cases  not  specially  provided  for,  shall 
be  filed  within  five  years  after  the  eanse  of 
action  shall  accrue  and  not  after. 

/Dd.  Note.— For  other  cases,  see  limitation 
Actions.  Cent  Dig.  (  172;  Dec  Dig.  |  36.*] 

Brror  to  District  Conrt,  M  Paso  County; 
W.  S.  Morris,  Judge. 

Action  by  T.  A.  Harding  and  another 
against  Allen  Burris  and  others.  Judgment 
for  defoidanta,  and  plaint* *^  Inrlng  error. 
Aflirmed. 

L.  Ward  Bannister  and  Guy  Leroy  Stevick, 
for  i>lain tiffs  In  wror.  I.  0.  Helm,  Chlnn  ft 
8trl<Uer,  and  JiAn  B.  Dixon,  for  defendants 
In  error. 

HILI^  J.  The  amoided  complaint  in  this 
action  Is  volominons.  It  contains  about  14,- 
000  words.  A  demurrer  was  sustained  to 
this  amended  complaint  The  action  was  dis- 
missed at  the  cost  of  tbe  plaintiffa,  who 
have  brought  the  cause  here  for  review  upon 
error.  Tbe  ctmtract  out  of  whl^  this  con- 
toiUon  arose  reads  as  f<dlowB: 

"This  memorandum  of  agreanent,  made 
this  tenth  day  of  September,  A.  J>.  1888,  by 
and  between  William  M.  Burris,  of  the  coun- 
ty of  BU  Paso,  state  of  Colorado,  party  of 
tbe  first  part  uid  T.  A.  Hardtiw,  of  tbe 
city  of  Dea  Holnes,  and  state  of  Iowa,  party 
of  the  second  part:  Wltnessetb,  that,  for  and 
In  consideration  of  the  sum  of  three  hun- 
dred and  fifty  dollars  (88Ga00),  the  receipt 
of  whldi  la  hereby  admowledged,  paid  by 
the  par^  of  the  second  part  to  T.  11  8. 
Rhett,  attorney,  to  be  expended  by  said 
Rhett.  In  the  costs  and  expenses  of  prosecnt* 
ing  to  final  determination  in  the  Supreme 
Court,  In  the  state  of  Colorado,  that  certain 
suit,  now  pending  tberdn,  and  entitled 
'James  Doyle  et  aL  v.  Minnie  D.  Anderson 
et  al.,*  and  numbued  Mou  4.563  on  the  reowds 
of  the  district  court  ct  tba  county  of  sa 
^uw,  state  ot  Colorado.  In  consideratkm 
therefor  the  said  William  M.  Burris,  from 
each,  every  and  all  fmita  of  said  suit,  either 
by  compromise  or  othorwla^  whether  the 
same  be  money,  property  or  stock,  agrees 
tbat  the  said  T.  A.  Harding  shall  receive 
one-third  thereof.  And  the  said  William  M. 
Burris  transfers,  adls  and  asslgus  to  the 
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said  T.  A.  Harding,  one  loll  and  undivided 
tUrd  part,  parcel  and  Interest  In  tbat  cei> 
tain  leaae  and  iNmd  on  tbe  North  Oascade 
lode  mining  claim,  granted  by  J.  Arthur 
Gonn^,  and  now  standing  in  tbe  name  of 
S.  S.  Slndllnger,  for  the  use  and  boieflt  of 
the  Bald  WUIlam  M.  Burris.  Also  one  full 
and  nndlTided  third  part,  parcel  and  Inter- 
est In  tbat  certain  contract  by  and  between 
the  said  WUIlam  M.  Burris  and  BenJ.  Frank- 
lin, about  and  concerning  that  certain  Judg- 
ment heretofore  obtained  by  one  Franklin 
against  the  Little  May  Gold  Mining  Com- 
pany in  the  county  court  of  tbe  county  of 
El  Paso.  Also  one  full  and  undivided  third 
part,  parcel  and  interest  in,  to  and  of  that 
certain  suit  and  the  proceeds  thereof,  en- 
titled  'William  M.  Burris  v.  The  Little  May 
Gold  Mining  Company,'  now  pending  in  tbe 
county  court  of  EI  Paso  county,  and  state 
of  Colorado.  And  it  is  further  stipulated 
and  agreed  tbat  the  said  T.  A.  Hardmg  shall 
not  be  called  upon  to  pay  or  contribute  any 
sum  of  money  other  than  the  above-mention- 
ed three  hundred  and  fifty  dollars,  towards 
the  prosecution  of  said  suit  in  said  Supreme 
Court  of  Colorado.  And  It  is  further  stipu- 
lated and  agreed,  that  when  and  as  soon  as 
tbe  parties  hereto  obtain  control,  at  the 
stockholders*  meeting,  of  the  Little  May 
Gold  Mining  Company,  to  he  hdd  hereafter, 
that  said  sum  of  three  hundred  and  fifty 
dollars  advanced  as  aforesaid,  shall,  by  due 
and  proper  resolution  of  the  said  the  board 
of  directors  of  said  company,  be  secured,  by 
lien,  upon  the  assets  of  said  company  In 
favor  of  the  said  T.  A,  Harding.  And  each 
and  both  of  the  parties  hereto  contract  with 
the  other,  that  no  compromise,  settlement  or 
agreement  will  be  made  about  or  concemmg 
said  above-mentioned  suit  No.  4,663 ;  nor 
about  said  lease  and  bond;  nor  about  said 
Franklin  judgment,  without  the  advice  and 
consent  of  both  the  parties  hereto.  Execut- 
ed in  duplicate  the  day  and  year  first  above 
written.  Witness:  Wm.  M.  Burris.  T.  A. 
Harding." 

It  appears  from  the  complaint  that  some 
time  after  the  execution  of  this  contract  and 
the  payment  of  tbe  $350  called  for  that  the 
original  judgment  in  the  suit  referred  to  in 
the  contract  was  reversed  by  this  court.  In 
which  it  sustained  the  validity  of  the  bonds 
and  leases  held  by  WJlliam  M.  Bnrrls  and 
Henry  Brandenburg  upon  certain  mining 
claims,  holding  that  the  said  Burris  and 
Brandenbni^  wtfe  mtltled  to  specific  peiv 
f ormance  of  such  leases,  as  prayed  for  In 
their  supplemental  erosB-complalnt  In  tbe 
original  action.  Bnrrls  et  al.  ▼.  Anderson 
et  al.,  27  Colo.  006,  62  Pac.  862. 

The  plalntlSh  here  seek  to  recover  a  por^ 
tlon  of  the  proceeds  derived  from  the  sale  of 
some  of  these  claims.  According  to  the  com- 
plaint, the  Judgment  of  reversal  by  this 
court  appeara  to  have  been  made  during  the 
month  of  September,  1900.   Thereaftw,  In 


pursuance  of  title  mandate  of  this  court,  and 
on  or  about  the  18th  of  February,  1901,  said 
cause  came  cm  again  for  hearing  In  the 
district  court  of  EI  Paso  county,  at  whicA 
time  there  was  a  judgment  and  decree  en- 
tered, which,  among  other  things,  recites: 
"Third.  That  since  the  rendition  of  said 
order  and  judgment  of  reversal  one  Mattle 
B.  Burris  has  succeeded  to  all  the  rights  and 
Interest  of  said  William  M.  Burris  and  Hen- 
ry Brandenburg  in  and  to  the  matters  and 
things  in  controversy  in  this  suit,  and  In. 
under,  and  by  virtue  of  said  order,  judg- 
ment, and  reversal,  and  ought  to  be  substi- 
tuted as  cross-complainant  herein  in  place 
of  the  said  cross-complainants  aforesaid. 
*  *  *  It  is  therefore  considered,  ordered, 
adjudged  and  decreed  by  the  court:  First. 
That  the  said  Mattle  B.  Bnrrls  be,  and  she 
hereby  is,  substituted  as  defendant  and  cross- 
complainant  In  this  action  in  the  place  and 
stead  of  said  William  IL  Burris  and  Henry 
Brandenburg." 

This  decree  further  provided  that  within 
five  days  from  that  date  certain  companies 
and  persons  make  conveyances  to  Mattle  B. 
Burris  of  all  their  right  In  and  to  the  prop- 
erty, the  fruits  of  which  are  here  In  con- 
troversy, and  in  and  to  other  properties  not 
involved  herein;  that  within  five  days  from 
that  date  Mattle  B.  Burris  pay  and  deposit 
in  a  bank  $60,000,  to  be  distributed  to  cer- 
tain persons;  that  upon  such  payment  or  de- 
posit tbe  deeds  he  delivered  to  her;  that 
said  ¥60,000  be  accepted  in  full  as  tbe  pur- 
chase price  of  said  properties;  tbat  In  case 
she  failed  or  refused  to  pay  said  money 
within  the  five  days  as  directed,  upon  satla- 
factory  showing,  she  would  forfeit  her  claim 
to  said  properties,  and  any  Interest  therein, 
but  that,  upon  the  making  of  said  payment 
and  the  delivery  of  said  deeds  in  full  satis- 
faction of  such  order,  said  judgment  and 
decree  should  be  entered  of  record  and  be- 
come final.  This  decree  was  entered  on  Feb- 
ruary 18,  1901,  from  which  no  appeal  was 
taken.  This  action  was  begun  on  March  16, 
1906.  The  complaint  alleges,  to  the  further 
effect,  that  thereafter  Mattle  B.  Burris  en- 
tered into  a  written  contract  with  tbe  El 
Paso  Gold  Mining  it  Milling  Company,  where- 
by she  agreed  to  convey  certain  of  said 
properties  named  In  said  decree,  to  wit,  the 
Little  May  and  Australia  lode  mining  claims 
to  said  company;  that  the  company  agreed 
to  pay  therefor  400,000  shares  of  Its  capital 
stock;  that  the  said  Mattle  Bnrria  or  WU- 
Ilam Bnrrls  had  no  mtmej  to  pay  Oie  pnr. 
chase  price  called  for  the  agreemeats. 
It  is  then  alleged  that,  through  oertaln  vrlt- 
teci  conveyances,  she  conveyed  the  said  i^p- 
ertles  to  the  EL  Paso  Gold  Mining  &  Milling 
Company,  which  agreed  to  pay  therefor  400,- 
000  shares  of  Its  capital  stock;  that  tUs 
compan^  also  found  a  person  who  would 
purchase  2SO.00O  of  said  400;000  shares  for 
$100,000,  which  wis  doo^  end  out  of  whldi 
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tlie  $60,000,  as  directed  by  the  decree  of  tbe 
district  court,  was  paid;  that  a  large  part 
of  the  remaining  $40,000  was  devoted  to  the 
clearing  up  of  certain  debts  and  defects  in 
connection  with  the  title  of  said  property, 
Intdndlng  paynmt  of  mechanics'  liens,  etc. ; 
that  the  balance  of  said  $40,000,  being  the 
major  part  thereof,  was  turned  over  to  Wil- 
liam Burrls  or  Mattle  B.  Burrls;  that  the 
ranainlng  150,000  shares  of  said  stock,  in 
pursuance  of  said  contract,  was  not  deliver- 
ed to  said  Mattle  6.  Burrls,  but  was  de- 
livered to  the  defendant  S.  S.  Bernard,  and 
held  In  trust  to  protect  and  secure  said  com- 
pany against  certain  defects,  mechanics* 
liens,  and  Judgments  against  the  title  of  said 
property,  and  that  the  defendant  Bernard 
BtUi  holds  said  150,000  stmres  or  the  major 
part  thereof  so  In  trast;  ttiat  William  M, 
Burrls  died  prior  to  the  commencement  of 
this  action ;  that  Mattie  B.  Burrls  and  Allen 
Burris,  who  are  entitled  to  the  stock  held 
by  aald  Bernard,  are  his  sole  heirs,  etc. 

Tbe  plaintiff  Nesting  Is  alleged  to  be  a 
part  owner  by  purchase  In  the  Interest  of 
the  plaintiff  Harding  to  tbe  contract  afore- 
said. The  prayer  is  for  Judgment  against 
the  defendants  for  133,000  shares  of  said 
stock,  for  an  accounting,  etc.,  and  that  Ber- 
nard be  adjudged  to  bold  the  stock  In  trust 
for  the  plaintiffs,  etc.  The  special  demurrer 
raises  the  question  of  the  statute  of  limita- 
tions ;  also  that  the  complaint  does  not  state 
facts  sufficient  to  oonstltnte  a  cause  of  ac- 
tion. 

It  la  <daimed  tor  the  defendants:  nrst, 
that  tbe  contract  under  which  recovery  is 
■ought  is  malum  In  se,  and  no  recovery  can 
be  bad  thereon.  Second,  that  as  the  com- 
plaint pleads  the  Judgment  in  full  In  the  An- 
derson suit  in  favor  of  MatUe  B.  Burrls, 
and  since  it  was  therein  affirmative  adju- 
dicated that  she  had  succeeded  to  all  the 
rights  and  interests  of  the  original  parties 
plaintiff,  and  the  decree  was  never  appealed 
from,  that  tbe  alleged  lights  of  tbe  plain* 
tiffs  in  the  present  action.  If  any  they  bad, 
were  thereby  concluded.  Third,  that  the  al- 
leged cause  of  action  attempted  to  be  plead- 
ed was  barred  by  the  statute  of  limitations 
when  the  action  was  brought 

If  tbe  third  poeltion  contended  for  Is  cor- 
rect, neltber  of  the  others  need  be  consider- 
ed; nor  the  fnrtiier  questions  raised  by  tbe 
defendants  that  a  proper  construction  of  the 
contract  as  a  whole,  whoi  that  clause  which 
provides  for  the  securing  of  this  advance- 
ment by  tbe  Little  Hay  Company  is  con- 
sidered, whitdi  means  that  it  was  Intended 
to  have  this  money  paid  back,  and  thereby 
made  of  it  simply  a  loan. 

Section  4078,  Rev.  Stats,  of  1908;  reads  as 
follows:  "Bills  of  relief  in  case  of  the  ex- 
istence of  a  trust  not  cognizable  by  the 
courts  of  common  law,  and  In  all  other  cas* 
ea  not  herein  provided  for,  shall  be  filed 
within  five  years  after  the  cause  thereof 
Bbali  accrue^  and  not  after.** 


It  Is  contended  by  the  plalntUb  that  this 
Is  the  statute  of  limitation  which  should  ap- 
ply. The  contention  of  the  def^dants  is 
that,  while  tbe  action  Is  barred  under  this 
statute,  according  to  the  allegations  of  the 
complaint  it  is  also  barred  under  general 
section  4072,  Rev.  Stata.  of  1908,  which 
reads:  "Bills  for  relief,  on  the  grotmd  of 
fraud,  shall  be  died  within  three  years  aft-  ' 
er  the  discovery  by  the  aggrieved  party,  of 
the  facts  constltuUng  such  fraud,  and  not 
afterwards." 

We  And  it  unnecessary  to  pass  upon  the 
three-year  statute.  According  to  tbe  auc- 
tions of  the  complaint,  the  transfer  or  as- 
signment of  tbe  Interest  of  Burrls  and  Bran- 
denburg to  Mrs.  Burrls,  and  the  decree  de- 
claring tbe  assignment  valid,  and  her  being 
tbe  owner,  being  the  frauds  complained  of, 
transpired  over  five  years  prior  to  the  bring- 
ing of  this  action. 

Assuming,  without  deciding,  that  tbe  facta 
in  the  case  of  Farrls  v.  Wirt,  16  Colo.  App. 
1,  63  Pac  946,  are  applicable,  and  that  this 
is  not  a  proceeding  for  relief  on  the  ground 
of  fraud,  but  is  a  proceeding  to  enforce  a 
trust,  In  which  tbe  plaintiffs  seek  to  compel 
specific  performance  of  the  contract  between 
Harding  and  William  Burris  (who  thereby 
became  tbe  trustee  of  an  express  trust),  tbe 
allegations  of  tbe  complaint  are  such  that 
the  present  defendant  Mattle  B.  Burris  be- 
came the  trustee  only  of  a  constructive 
trust 

[1]  A  purchaser  from  a  trustee  in  con- 
travention of  the  trust  in  no  sense  becomes 
thereby  an  ezpraw  trustee;  he  becomes  a 
trustee  In  invltnm  by  construction  of  law. 
He  Is  a  constructive  trustee.  He  holds  ac- 
tually in  his  own  right  and  in  hostility  to 
the  world;  but  a  court  of  equity,  as  Judge 
Story  says,  will  force  a  trust  upon  bis  con- 
science and  compel  him  to  perform  It.  or  an- 
swer for  its  fruits.  2  Story's  Eq.  Jur.  (12th 
Ed.)  I  1257;  1  Perry  on  Trusts  (5th  Ed.)  S 
172;  2  Pom.  Eq.  Jur.  (2d  Ed.)  i  1043;  Robin- 
son et  al.  V.  Pierce  et  al.,  118  Ala.  273,  24 
South.  984,  45  L.  R.  A.  06,  72  Am.  St.  Rep. 
lOO;  Smyth  v.  Oliver,  31  Ala.  S9.  Such  a 
trust  is  raised  and  enforced  by  a  court  of 
equity  as  a  principle  of  Justice.  It  has  at- 
tached to  it  none  of  the  attributes  of  an 
eatress  trust  The  purchaser  is  charged  fOr 
breaking  up  tbe  trust  and  not  because  he 
has  agreed  to  execute  it;  but  in  either 
event  the  remedy  of  the  complainants  was 
all  in  equity  upon  bill  filed  in  due  season, 
regai^less  of  which  section  of  the  statute 
of  limitations  was  applicable. 

In  the  case  of  M.  S.  &  R.  Goto  v.  Noble, 
68  Tex.  at  page  434*  It  la  said:  -  "In  case  of 
a  constructive  trust  which  la  born  of  fraud, 
and  which  presupposes  from  its  beginning 
an  adverse  claim  of  right  on  the  part  of 
the  trustee  by  implication,  tbe  statute  will 
commmce  to  run  ^m  the  period  at  which 
tbe  cestui  que  trust  could  have  Indicated  his 
right  by  action  or  otfaerwlaei.**  Oted  la  aup- 
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port  of  thia  statement  are  other  cases  of 
Hnnter  t.  Hubbard,  26  Tex.  637;  Andenon 
T.  Stewart,  15  Tex.  285;  Carlisle  v.  Hart^ 
27  Tex.  35a 

[2]  But  it  Is  contended,  as  tbe  complaint 
alleges,  tbat  the  plaintiff  Harding  had  no 
actual  knowledge  of  the  assignment  to  Mrs. 
Burrls  or  of  the  decree  altered  In  her  ta- 
.  vor;  that  the  flve-year  statute  did  not  be- 
gin to  run  until  such  knowledge  was  brongbt 
home  to  his  attention.  This  doctrine  does 
not  always  apply  to  constructlTe  trusts. 
But,  again  assuming  that  this  pxinc^le  Is 
applicable  here,  and  that,  on  account  of 
the  auctions  in  tlie  complaint  conconing 
the  manner  in  which  Mrs.  Burrls  secured 
this  title,  that  the  statute  did  not  commits 
to  run  until  the  plaintiff  Harding  had  actual 
or  constructlTe  knowledge  of  such  repudia- 
tion, we  Uilnfc  it  can  avail  him  nothing. 

The  complaint  sets  forth  in  full  the  decree 
entered  by  the  district  court  In  tike  Ander- 
son CaaOt  pursuant  to  directions  from  this 
court  It  recognlEes  the  validity  of  that  de- 
cree; in  ftict,  it  la  necessary,  if  the  xfloln- 
tllEB  recover  at  all,  to  base  their  right  upon 
the  validity  of  the  title  secured  to  tbe  prop- 
•arty  virtue  of  this  decree.  According  to 
this  decree,  Mattie  B.  Burrls  had  become 
the  exclusive  owner  thereof.  According  to 
tbe  complaint,  she  made  this  dalm  herself 
at  that  time,  and  caused  it  to  reo^ve  the 
sanctity  of  a  ^cree  of  tbB  district  court,  and 
we  do  not  think  that  the  complainants  can 
now  be  allowed  to  say  that  tiUs  decree  is 
valid  in  the  part  under  which  they  seek  to 
recover  and  meaningless  upon  the  question 
■of  ber  dalm  of  ownership,  whercdn  ibis 
portion  is  detrimental  to  HuHx  contention. 
In  other  words,  they  allege  in  substance, 
that  by  virtue  of  this  decree,  which  became 
final,  title  was  secured  in  her,  yet,  no^ 
withstanding  this,  her  adverse  claim  and 
holding  thereunder  were  not  in  good  faith, 
but  for  the  use  and  benefit  of  her  husband 
and  thereby  meaningless,  so  far  as  being  an 
adverse  dalm  was  concerned.  When  the 
contract  Is  given  the  construction  he  con- 
tends f6r,  Mr.  Harding,  to  a  certain  extent. 
Is  a  priTy  to  tbe  Anderson  suit;  he  was 
seeking  to  obtain  a  one-third  Interest  In  its 
result  in  case  of  a  irereraal  by  virtue  of 
a  contract,  whldi,  practically,  according  to 
his  interpretation,  gave  him  this  one-third 
Interest 

In  volume  1,  Herman  on  Estoppel  and 
Ree  Judicata,  In  section  166,  tt  is  stated:  "It 
Is  not  always  essential  to  the  creation  of 
an  estoppd  Uiat  the  person  should  be  a  par^ 
ty  to  the  record.  One  who  instigates  and 
promotes  ligation  for  bis  own  benefit  by 
employing  counsel  or  binding  hims^  for 
the  Costs  and  damages  will  be  bound  by  the 
lltigatitm  or  procedure  as  much  as  the  party 
to  the  record." 

While,  ordinarily,  it  is  true  that  the  decree 
of  a  court  binds  only  parties  and  their  priv- 
ies In  representation  or  estate^  yet  the  goh 


era!  rule  appears  to  be  that  be  who  purchas- 
es during  the  pendency  of  a  suit  Is  held 
bound  by  the  decree  that  may  be  made 
against  the  person  from  whom  be  derives  tl- 
tleu  1  Story's  Bq.  Jur.  <12th  ad.)  {  406  ;  25 
Cyc.  1484,  I486  :  21  Am.  A  Bug.  She.  of  Law, 
B96;  Blanuett  on  Lis  Pendens,  I  S20.  This 
being  the  case,  the  same  rule  certainly  ought 
to  apply  whfsi  it  comes  to  tbe  question  of 
being  charged  with  constructive  notice  of  the 
result  of  the  acU<m. 

Counsd  for  plalntlfFB  urge  that  Harding 
did  not  purdiase  the  legal  title  of  anything 
Involved  In  the  Anderson  litigation,  but  that 
he  thus  became  interested  in  the  essential 
use  only  of  the  subject  of  the  controversy, 
which  beneficial  use  tbey,  however,  dalm 
was  tbe  essential  thing.  In  itocing  a  con- 
struction upon  a  plea^ng,  the  substance  of 
Ite  allegations,  and  not  Qie  form,  Is  to  be 
looked  at  We  think  It  makes  no  difference 
whether  tbe  iHUiy  Intruding  Into  the  lltlga- 
tion  does  so  by  purchase  of  the  thing  that 
Is  in  controversy,  or  whether  his  purchase  la 
that  of  the  interest,  the  fruits,  or  Qie  result 
of  the  controversy.  In  this  case  he  was  to 
have  one-third  of  anything  secured  tiiere- 
from,  and  in  order  to  make  his  interest  In 
it  more  certain  he  provided  that  ttun  should 
be  no  settlement  made  pertaining  to  it  with- 
out his  consent  Such  being  tbe  case,  as  we 
view  it  under  these  circumstances,  It  was 
his  duty  to  have  ascertained  and  had  actu- 
al notice  of  the  result  of  this  litigation.  A 
party  may  not  be  allowed  to  turn  his  back 
to  a  condition  of  affairs  which  be  could 
have  observed,  when  it  was  his  duty  to  have 
done  so,  and  then  say:  "I  did  not  see  tbese 
matters  take  place,  and  for  that  reason  did 
not  have  actual  knowledge  of  their  exlat- 
mice.*'  The  rule  has  always  beea  that  a  par- 
ty, put  by  the  circumstances  on  Inquiry  as  to 
a  fact  is  affected  with  constructive  notice 
thereof.  OUver  v.  Piatt  3  How.  883.  U  I.. 
Ed.  ^2.  After  tbe  reversal  of  the  Anderson 
suit,  it  was  the  duty  of  tbe  plaintiff  Harding 
to  have  known  the  result  of  this  litigation; 
he  should  be  held  to  have  had  constructive 
notice  of  the  rendition  of  this  decree  In  tlie 
district  court  of  El  Paso  coun^,  whidi  dis- 
closed, announced,  and  published  tbe  fact  to 
him  that  if  any  such  trust  relation  did 
exist  between  him  and  William  Burrls  or 
Brandenburg  or  Mrs.  Burrls,  It  was  then  and 
thero  repudiated,  and  that  tlie  title  was  then 
being  dalmed  by  Mrs.  Burrls,  adverse  to  him, 
and  in  open  hostility  to  any  dalm  he  might 
make.  This  was  more  than  five  years  prior 
to  the  bringing  of  this  action.  We  do  not 
think  the  reasons  given  by  Mr.  Harding,  vtc, 
that  he  was  In  Iowa  and  relied  upon  Mr. 
Burrls  to  keep  .him  posted,  are  sufllclait  to 
relieve  him  from  the  responslblU^  of  bting 
h^d  to  have  had  conatructive  notice  of  tlie 
result  of  this  decree,  and  the  adverse  dalm 
then  being  made  by  Mrs.  Burzis,  as  against 
blm  and  all  tbe  world,  as  to  her  ownership 
of  tbese  propwUea. 
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We  fiod  nothing  in  the  complaint  that 
would  api>eal  to  the  conscience  of  the  chan- 
cellor to  relieve  him  of  hla  laches  and  failure 
to  bring  his  action  within  the  statutory  pe- 
riod in  a  case  of  this  kind,  where  the  other 
party,  claiming  open  and  notorlona  owners 
ship,  went  through  all  the  trials  concerning 
Iti  was  compelled  to  raise  large  amounts  of 
money  for  Its  relief,  and  especially  so  after 
the  lips  of  the  party  who  had  made  the  con- 
tract with  him  had  been  sealed  by  death, 
thus  preventing  him  from  bringing  forward 
his  construction  of  It  or  his  reasons  for  non- 
compliance with  It.  The  complainants  had 
the  right  to  file  their  bill  at  any  time  aft- 
er the  commission  of  the  alleged  breach  of 
trust;  if  they  were  entitled  to  what  they 
contend  for,  after  the  decision  of  this  court, 
It  was  their  duty  to  hare  followed  It  up  and 
ascertained  as  to  its  disposition  at  least 
within  the  period  of  the  statute  of  limitation. 
To  disallow  Its  defense  would  be  to  overrule 
that  great  and  Invaluable  principle  of  eq- 
uity which  has  stood  for  centuries,  requiring 
the  student  to  be  diligent ;  further,  It  would 
be  to  abrogate  the  statute  Itself. 

The  judgment  Is  affirmed. 

Affirmed. 

MDSSEB  and  OABBEBT,  33  ^  ooncnr. 


BAILE3Y  et  aL  V.  COLLEGO  Or  SACBBD 
HEAKT. 

(Supreme  Court  of  Colorado.    July  3,  1911. 
Behearing  Denied  Jan.  6,  1912.) 

1.  Appeal  and  Eaaoa  (|  1078*)  —  Abbioh- 
JCKNTS  OF  BaaoB— Waiver. 

Defendant,  by  not  arguing  a  ground  of  de- 
murrer to  the  complaint  for  misjoinder  of 
plaintiffs,  waived  the  assignment. 

[Bd.  Note.— For  otlter  casea,  see  Appeal  and 
-Error.  Cent.  Dig.  H  4250-1261;  Dec.  Dig.  } 
1078.*] 

2.  PaBCNT  AWO  GHZLO    (i  7*)— IHJUBIEB  TO 

Child— Acnoas— JoiNDEB  or  pLAiNnm— 
Parents. 

Both  parents  may  join  In  a  suit  for  the 
death  of  a  child  resulting  from  a  breadi  of 
contract  to  properly  care  for  bim, 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  |  91;  Dec.  Dig.  S  7.*] 

8.  ACTIOK  (I  27*)— CONTBACT  OB  TOBT. 

The  complaint  alleged  that  defendant  Is  a 
corporation,  existing  under  Colorado  Laws  for 
the  purpose  of  encouraging  leamins  and  of 
fldidnjc  nsefolnesB  to  the  Instltation  known  as 
tiie  College  of  the  Sacred  Heart,  and  for  sach 
parpoae  carried  on  a  boarding  school;  that 
plaintiffs  contracted  with  defendant  for  tui- 
tion and  board  for  their  minor  child,  the  con- 
tract providing  that,  should  he  become  sick,  de- 
fendant wonU  immediately  Inform  plaintiffs 
thereof  and  send  for  a  willed  physidan  to 
treat  him  at  plaintiffs'  expense;  that  their 
son  was  physically  well  and  sonnd  when  sent 
to  the  school,  bnt,  while  there,  became  sick 
with  dipbtberia,  a  contagions  disease,  the  na- 
ture of  which  iUneas  defendant  knew  or  should 
have  known  in  the  exercise  of  reasonable  care; 
that  a  city  ordinance  required  all  schools  to  re- 


port eontafloul  disease  to  the  health  com- 
mlsaloner;  that  defwdant  did  not  have  any 

Ehyridan  attend  phdntUPs'  son  and  failed  to 
eep  Its  contract;  that  plaintiffs  first  learned 
of  his  Illness  from  the  boy  when  they  were  per- 
mitted to  remove  him  from  the  school,  defend- 
ant not  Informing  them  that  he  had  had  dl[di- 
therla  or  bad  been  dawjceronetr  sick,  and  that, 
though  plaintiffs  had  hua  skUUnlly  treated,  by 
reason  of  the  neglect  and  breach  of  contract 
by  defendant  the  disease  left  the  boy  with  par- 
esis of  the  throat  and  heart,  so  that  In  conse- 
qnence  thereof,  he  died  of  paralysis  of  the 
heart  Held,  that  the  cause  of  action  alleged 
was  for  breach  of  contract  and  not  in  tort 

lEd.  Note.— For  other  cases,  see  Action. 
Cent  Dig.  H  160-195:  Dec.  Dig.  |  27.*} 

4.  Pabbrt  and  Child  (i  7*)- Achors  bt 
Parent— Allegations  or  Ooicplaint. 

Tbe  complaint  suffldentiy  alleged  a  cause 
of  action  as  against  general  demurrer;  not 
showing  that  defendant  was  a  purely  eleemos- 
ynary corporation  not  organised  for  profit, 
even  if  that  fact  wonld  relieve  it  of  UabUfty. 

[Bd.  NotSi^For  other  caaea,  aee  Parent  and 
Child,  Dee.  Dig.  |  7.*} 

5.  Appkal  and  Bbhob  (I  19*)— Hoot  Qun- 

TIOHS. 

The  Supreme  Gonrt  wUl  no^  as  a  rule,  de- 

cIde.mf>ot  questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |8  6S-80;  Dec.  Dig.  {  19.*} 

Error  to  District  Court,  City  and  Goonty 
of  Denver;  Carlton  M.  Bliss,  Judge. 

Action  by  Charles  M.  Bailey  and  another 
against  the  College  of  the  Sacred  Heart; 
Denver,  Colo.  Judgment  of  dismissal  on  de- 
murrer, and  plaintiffs  twing  wror,  Beveraed 
and  lemanded. 

Talbot,  Deniscm  ft  Wadl^,  for  plalntlffa 
in  error.  T.  J.  0*Donnell,  John  W.  Graham, 
and  S.  T.  MclNeBl,  for  defendant  In  error. 

CAMPBELL,  G.  J.  Tbe  action  is  for  dam- 
ages which  plaintlfFs  claim  they  suffered 
from  wrongful  acts  of  defendant  A  demur- 
rer to  the  complaint  on  the  grounds  that 
there  was  a  misjoinder  of  parties  plaintiff, 
and  that  It  did  not  state  facts  sufficient  to 
c<HistItute  a  cause  of  action,  was  sustained, 
and,  the  plaintiffs  electing  to  stand  thereby, 
the  action  was  dismissed.  The  complaint 
charges  that  defendant  la  "a  corporation  or- 
ganized and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Colorado,  for  the 
the  purpose  of  encouraging  learning  and  of 
extending  the  meana  of  education,  and  of 
giving  permanency  and  usefulness  to  tbe 
Institution  known  as  tbe  College  of  the  Sa- 
cred Heart;  and  that  to  such  ends  It  con- 
ducted and  carried  on  a  boarding  school 
and  college  In  the  city  of  Denver,  state  of 
Colorado."  It  further  alleges:  That  plain- 
tiffs entered  into  a  contract  with  defendant 
whereby  the  latter  agreed  for  a  stated  pe- 
cuniary consideration,  to  be  iiaid  monthly,  to 
provide  tuition  and  board  for  plaintiffs'  min- 
or child,  and  in  the  event  that  he  should 
be  taken  sick  while  at  defendant's  college 
it  would  cause  plaintiffs  to  be  immediately 
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notUed  thereof,  and  would  send  for  a  skilled 
attending  physician  and  bare  bim  administer 
to,  and  prescribe  for,  their  son  during  any 
such  UlDess,  the  fees  of  such  pbyslcian  to  be 
an  extra  charge  to  plalntUCs.  Tbat  In  pur- 
suance of  the  contract  plaintiffs  entered 
tbeir  sou  as  a  student  and  boarder  In  de- 
fendant's school,  and  he  was  then  physlcaUy 
and  mentally  sound,  well,  and  strong.  That 
he  remained  in  such  school  temn  November 
13  nntU  December  11«  1906.  That  In  the  lat- 
ter part  of  NoTember  he  became  sick  with 
diphtheria,  a  contagious  disease,  and  con- 
tinued so  to  be  sick  at  the  school  until  De- 
cember 11th.  That  defendant  knew,  or  ought 
to  have  known,  in  the  exercise  of  reasonable 
diligence,  the  nature  of  the  sickness.  That 
an  ordinance  of  the  city  of  Denver  required 
all  such  schools  to  report  to  the  health  com- 
mlsslouer  every  case  of  contagious  disease 
occurring  in  the  school.  That  plaintiffs*  son 
was  a  minor,  and  that  defendant  did  not 
have  its  own,  or  any  other,  attending  physi- 
cian connected  with  Its  college,  and  neglect- 
ed and  failed  to  send  for  any  to  attend  plhln- 
tlffs*  son  In  his  Illness,  That,  If  defendant 
had  performed  its  duties  growing  out  of  the 
contract  referred  to,  plaintiffs'  son  would 
have  recovered  his  health;  but  defendant 
failed  to  observe  and  keep  its  agreements, 
apd  that  plaintiffs  first  learned  from  their 
son  himself  that  he  was  111,  whereupon  they 
were  suffered  and  permitted  by  defendant 
to  remove  him  from  the  school,  defendant 
not  Informing  them  that  the  child  had  diph- 
theria or  was  even  dangerously  sick.  Imme- 
diately, and  until  his  death,  plaintiffs  pro- 
vided him  with  treatment  and  care  of  skill- 
ful physicians,  but  by  reason  of  the  neglect 
and  breach  of  the  contract  by  defendant,  the 
disease  had  left  the  child  with  paresis  of 
the  throat  and  heart,  so  that  in  consequence 
thereafter,  and  within  less  than  a  month, 
he  died  of  paralysis  of  the  heart  Damages 
were  asked  against  defendant  In  the  sum  of 
$5,000. 

There  Is  nothing  In  the  record  to  Indicate 
upon  what  ground  the  demurrer  was  sustain- 
ed. 

[1]  Defendant,  upon  this  review,  has  not 
argued  the  first  ground — that  there  was  a 
misjoinder  of  parties  plaintiff — and,  under 
our  practice,  has  waived  the  assignment. 

[2]  Both  of  the  parents,  however,  may 
Join  in  a  suit  of  this  kind.  Pl^e  v.  Con- 
ners,  20  Colo.  178-183,  S7  Pac.  721,  46  Am. 
St  Rep.  279. 

[3]  The  question,  then,  Is  whether  the  com- 
plaint sets  up  a  cause  of  action.  It  Is  ap- 
iwrent  that  the  action  sounds  in  contract 
not  tort  There  are  certain  expressions  in 
the  complaint  which,  segregated  from  the 
context,  might  Indicate  a  reliance  on  ue;;ll- 
gence  independent  of  contract  but,  cous^ider- 
Ing  the  complaint  In  its  entirety,  It  is  clear 
that  plalntlfTs'  cause  of  action,  as  conceived 
and  r^led  upon  by  them,  was  for  a  breach 
of  the  contract  eet  out  In  the  couiplalnb 


The  theory  of  plaintiffs  Is  Uiat  tbe  com- 
plaint states  a  contract  between  them  and 
an  ordinary  'boslness  private  corporation 
wharel^t  for  a  valnable  consldwatlmi,  de- 
fendant corporation  agreed  to  do  certain 
things  which  it  failed  to  do,  by  reason  where- 
of the  death  of  their  child  ensued,  for  which 
they  are  oitltled  to  receive  compoisatory 
damages. 

[4]  Defendant's  theory  Is  that  there  Is  snf- 
flcient  In  the  complaint  to  show  tbat  It  Is  a 
purely  eleemosynary  Institution,  organized 
under  the  laws  of  this  state  as  a  corporation 
not  for  profit;  that  it  is  supported  by  trust 
funds  which  must  be  held  sacred  and  can- 
not be  used,  either  as  the  result  of  contract, 
or  through  n^ligence  by  its  manag^g  offi- 
cers, for  any  other  purpose  than  that  of 
carrying  out  the  object  for  which  it  was 
created,  and  therefore  this  contract  was  not 
one  which  defendant  by  Its  officers  could 
make;  and  that  If  the  cause  of  action  Is  for 
a  tort  committed,  defendant  Is  not  liable  for 
the  negligence  of  its  agents. 

Ehrldently  the  trial  court  adopted  the  views 
of  defendant  and  entered  Judgment  accord- 
ingly. We  think  the  demurrer  should  have 
been  overruled.  If  defendant's  theory  as 
above  outlined  is  true  and  can  be  established 
by  the  evidence,  such  ultimate  facts  do  not 
appear  In  the  complaint,  and  they  are  not  to 
be  deduced  from  its  existing  allegations.  A 
court  is  not  called  upon  to  lay  down  abstract 
principles  of  law,  which  may  have  no  appli- 
cation to  the  real  dispute  between  the  par- 
ties. It  is  true  that  plaintiffs'  counsel  ar- 
gues that,  even  upon  a  state  of  facts  which 
defendant  says  the  complaint  by  construc- 
tion, sets  forth,  defendant  is  liable  for  Its 
breach  of  the  contract  pleaded.  We  with- 
hold expression  of  oplnlixi  thereon,  for  de* 
fendant  may  file  an  answer,  which  the  facts 
produced  at  the  trial  may  establish,  making 
an  entirely  different  case. 

[S]  This  court  Is  not  organized  to  decide 
moot  cases.  It  will  be  time  to  aiiply  the  law 
when  the  pleadings,  or  facts,  or  both,  pre- 
sent a  real  controversy.  The  only  allegation 
in  the  complaint  as  to  the  character  of  de- 
fendant corporation  Is  the  one  which  has 
been  quoted  in  the  foregoing  stateuient  It 
may  be  subject  to  a  special  demurrer  for  un- 
certainty as  to  defendant's  corporate  charac- 
ter, yet  It  is  good  against  a  general  demur- 
rer,  as  stating  a  cause  of  action  for  breach 
of  a  ctmtract  which,  so  far  as  the  complaint 
shows,  was  within  the  power  of  defendant  to 
maka  Defendant  argues  that  the  breach 
of  the  contract  was  not  the  proximate  cause 
of  the  child's  death.  We  cannot  ss  matter 
of  law,  say  that  it  was  not  The  complaint 
says  It  was.  Tbe  answer  may  deny  it  and 
the  proofs  may,  or  not,  be  with  defendant 
Until  the  facts  are  made  known,  decision  of 
the  point  should  be  withheld. 

Tbe  judgment  Is  reversed  and  the  cause  re- 
manded, with  instructions  to  vacate  tbe  Judg- 
ment of  dlamlsaal  and  the  order  matalnlng- 
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fbe  demiurer,  to  enter  an  order  oTorallng 
tbe  djunnrrer,  with  leave  to  defendant  to 
answer  aa  It  may  be  advised.  Further  pro- 
fisedlnga,  U  any,  to  be  In  harmony  with  this 
opinion. 

Reversed  and  remanded. 

GABBERT  and  HILL»  JJ.,  concur. 


OXTT  OF  OOUtFIEUO  T.  IfacDOMALD 
et  aL 

iBapruu  Court  of  Colorado.    Dec.  4»  1911. 
Behearing  Denied  Jan.  6,  1912.) 

1.  PZJEADIKQ  S  220*}— DaUUBRBB  —  BULINO— 

SrrBCT. 

Where  the  complaint  was  demurred  to  on 
several  grounde,  a  general  order  Buataining  the 
demurrer  determined  every  legal  iMw  tendered 
thereby  In  f9.vor  of  defendant. 

[Ed.  Mote.— For  other  eaaee.  see  Pleading, 
Dec.  Dig.  S  220.*] 

2.  HUHICIFAL  COSFOBATIONS   ({  lOltt*)— MU- 

HioiPAL  OBuaATioNB—CAffCBLLA-noir— Ac- 
tions—Pabtibs. 

A  city  had  the  legal  capacity  to  lae  to 

cancel  municipal  water  right  obligatlona  issued 

tbrongb  the  fraudulent  conspiracy  ot  Its  office n 

with  others  for  private  gain. 
[Ed.  Note.— For  other  casea,  see  Manicipal 

Corporations,  Cent  Dig.  |  2189;  Dec  Dig.  i 

lOlB.*) 

S.  PuADino  (1  208*)  —  Dehubbbb  —  Special 

DeMUBBBB — SUFFICIENCT. 

In  a  suit  bv  a  city  to  cancel  water  right 
obligations  isaned  is  its  name  by  the  fraudulent 
conspiracy  of  members  ot  the  city  council  and 
others  in  order  to  sell  land  to  the  city  for  pri- 
vate proSt,  a  special  demurrer  to  tbe  complaint 
recited  that  it  was  ambiguous,  unintelligible, 
and  nncertain  in'  that  It  did  not  connect  tbe 
matten  allied  tberdn  with  defendants  or  ei- 
ther of  them  and  did  not  state  the  place,  day, 
or  date  of  any  of  the  supposed  facta,  nor  which 
of  defendants  performed  the  alleged  acta,  and 
tliat  the  allegations  were  not  specific  as  to  any 
one  defendanL  Said,  that  tbe  demnrrer  was 
too  indefinite  to  be  considered,  not  sufficiently 
pointing  out  the  defects  complained  of. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  613-619;  Dec  Dig.  f  208.*] 

4.  PixADiKo  (I  192*)  —  OnjicnoHS— iHDirx- 

inTBnBas— BoaoT. 

If  a  conqilaint  states  a  cause  of  action,  ob- 
jections thereto  for  indefiniteneSB  or  Informality 
in  the  allegationfl  should  be  taken  by  motion 
and  not  by  demnrrer. 

fEd.  Note.— EVr  other  cases,  see  Pleading, 
Gent.  Dig.  H  408-427:  Dec.  Dig  |  192.*] 

B.  MUNIOIFAL  COBPOBATIOHS  (f  1034*)— Wa- 

TBB  Right  Obliqationb— Action  to  Can- 

OBL— SUFPiaENCY  OF  COUPLAINT. 

A  complaint  by  a  alleged  that  the  fonr 
female  defendants  owned  a  half  interest  in  a 
10-acre  tract  near  complainant  city,  and,  to- 
gether with  another  defendant,  owned  a  pre- 
tended water  right  connected  therewith,  all  of 
wbich  property,  to  the  knowledge  of  all  of  de- 
fendant, was  not  worth  more  than  $2,000  and 
was  of  no  nse  whatever  to  the  city ;  that  fonr 
of  the  other  defendants  were  members  of  the 
city  conncii  whidi  consisted  of  six  members,  and 
that  tfaxee  other  pendants  were  attorneys  at 
law,  representing  the  proper^  owners  and  ad- 
visers of  tbe  coundlmen,  and  that  the  several 
defendants,  for  the  purpose  of  defrauding  the 


city,  conspired  together  to  sell  tbe  Interest  men- 
tioned In  the  land  and  water  right  to  the  city 
for  $30,000,  nsing  the  official  position  of  the 
conncilmen  to  effectuate  the  sale,  and  have  is- 
sued water  right  obligatioos  of  the  city  for  tbe 
agreed  price,  which  was  divided  between  all  of 
defendants.  The  complaint  also  set  out  the 
form  of  the  water  ri^t  obligations  and  pnyed 
that  they  be  canceled.  Held,  that  the  complaint 
stated  a  cause  of  action  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  l<m.*] 

tt.  Plb^dino  Q  214*)  — Deicubbeb— Admib- 

SIONS. 

A  demnrrer  admits  of  all  the  material  facts 
allied  la  the  oon^laint. 

[Bd.  Note^For  other  cases,  see  Pleading, 
Cent  Dig.  II  326-034;  DecDIg.  I  214.*] 

Error  to  District  Court,  City  and  Coonly 
of  Denver;  Samuel  I*  Carpenter,  Judge. 

Suit  by  the  City  of  Ooldfleld  against  John 
MacDonald  and  others.  Jadgmoit  dlomias- 
Ing  the  complaint,  and  complainant  brings 
error.  Beversed  with  Instmctlons. 

J.  McD.  Llvesay  and  Thomas.  Bryant  & 
Malbum,  for  plalntltF  In  error.  Tan  Cise  & 
Grant,  for  defendants  In  error,  MacDonalds, 
Bliasous,  and  Stmby-Bstabrook  Co. 

BAILBT,  J.  The  action  Is  for  the  cancel- 
lation of  certain  outstanding  municipal  ob- 
ligations of  tbe  dty  of  Gkildfleld,  referred  to 
as  "water  right  obligations,"  tbe  precise  fonn 
of  which  la  set  out  at  length  In  the  com- 
plaint The  auctions  of  the  complaint  dis- 
close, In  substance,  this  state  of  facts: 

That  prior  to  the  12th  day  of  November, 
1900,  tbe  defendants,  Minnie,  Christina,  Ten- 
na  and  Kittle  MacDonald,  now  Kittle  BOla- 
Bon,  were  tbe  owners  of  an  undivided  half  ot 
10  acres  of  land  described  In  tike  complaint; 
that  tbeee  defendants,  with  one  John  Mac- 
Donald, who  was  tbea  acting  as  attorney  In 
fact  for  the  other  MacDonalds  as  w^  as  for 
himself,  dalmed  to  own  an  undivided  one- 
half  of  a  pretended  water  right,  said  to  be 
connected  with  the  land;  that  the  defendants. 
Smith,  Collins,  La  Kamp  and  AUeu,  were 
members  of  the  city  council  of  the  dty  of 
Gotdfleld,  which  consisted  of  a  mayor  and 
six  aldermen;  that  tbe  def&ndants,  Hoyt, 
Parks  and  Little,  were  attorneys  at  law  and 
acted  in  an  advisory  capacity  to  Smith,  Col- 
lins, La  Kamp  and  Allen,  as  members  of  the 
dty  council,  and  also  represmted  and  acted 
for  the  MadDonalds  In  tbe  transactions  in- 
volved in  this  suit 

That  prior  to  Noyember  12,  1900,  the  de- 
fendants, the  BlacDonalds,  for  tbe  purpose 
of  defrauding  the  city  of  Ooldfleld,  entered 
Into  an  agreement  with  the  defendants  Smith, 
Collins,  La  Kamp  and  Allen,  and  Hoyt,  Parks 
and  Uttie,  whereby  It  was  agreed  that  the 
MaciDonaldB  should  olfer  to  sell,  and  did  sell 
to  that  ci^,  tike  land  and  water  right  de- 
scribed for  |30;000  In  water  right  obliga- 
tions of  the  dty  of  Ooldfleld;  that  when 
the  proposition  should  be  submitted  to  the 
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dtr  council,  Smith,  Collins,  La  Eamp  and 
Allen,  In  their  official  capacity  as  members 
of  the  cotmcil,  should  vote  to  accept  the  prop- 
osition on  behalf  of  the  dty,  and  should  or- 
der the  Issuance  of  the  water  right  obllga- 
tlons  in  payment  ther^or. 

That  on  or  abont  October  12th  a  proposi- 
tion In  writing  was  submitted  in  behalf  of 
the  MacDonalds  to  said  four  members  of 
the  council,  proposing  to  sell  said  property 
to  the  city,  and  to  carry  oat  this  deal  30  or 
more  obligations  for  $1,000  each  were  pre- 
pared and  lithographed  In  words  and  figures 
as  pleaded.  It  was  also  arranged  that  La 
Kamp,  president  of  the  council,  should  sign 
and  execute  the  obligations,  and  all  neces- 
sary details  were  arranged  for  the  Immedi- 
ate delivery  thereof  to  John  MacDonald.  A 
deed  conveying  the  land  and  water  rights  to' 
the  dty  was  prepared,  executed  and  signed 
on  November  12th,  ready  for  delivery  prior 
to  the  acceptance  of  the  proposition. 

On  November  12th  a  regular  meeting  of 
the  city  council  was  held,  at  which  meetiog 
the  proposition  of  sale  was  first  presented; 
also  a  resolution,  which  purported  to  accept 
the  proposition  for  the  dty  and  to  authorize 
the  Issuance  of  the  water  obligations- 

Immediately  on  the  passage  of  the  resolu- 
tion, on  November  12th,  La  Kamp  signed  the 
obligations.  The  next  morning  he  caused 
the  dty  clerk  to  attest  his  signature  and 
the  seal  of  the  dty  to  be  impressed  thereon. 
They  were  delivered  to  the  MacDonalds  and 
other  unknown  parties,  and  were  secretly 
taken  away  to  hinder  the  taxpayers  of  the 
dty  from  bringing  suit  to  prevent  their  de- 
livery and  disposal.  These  obligations  were 
never  presented  to  the  mayor  for  signing  and 
were  never  signed  by  blm.  No  ordinance  pro- 
viding for  the  purchase  and  issuance  of  these 
obligations  was  ever  passed  by  the  dty ;  nor 
was  the  proposition  to  purchase  the  property 
in  qaeatfon  submitted  to  the  tazp^lng 
voters. 

The  defendants  Smith,  Collins,  La  Eamp 
and  Allen  were  to  and  did  lec^ve  a  part  of 
the  water  right  obllgattons,  or  the  proceeds 
thereof,  for  voting  for  and  carrying  out  the 
fraudulent  purchase  scheme.  The  laud  and 
alleged  water  rights  were  not  worth  to  ex- 
txeCL  12,000,  and  were  and  are  of  no  nsd 
whatever  to  the  plaintiff,  which  the  defend- 
ants well  knew,  and  In  selling  same  to  the 
city  they  Intended  to  defraud  the  city  of 
$30,000;  that  the  obligations  are  fraudulent 
and  void,  as  the  d^  never  received  any 
valuable  or  adequate  consideration  therefor. 

On  April  IS,  1901,  a  new  dty  conncU  was 
Inducted  Into  office,  -whereupon,  and  at  the 
earliest  possible  moment,  it  passed  a  resolu- 
tion dedaring  all  of  the  acts  done  by  de- 
fradants  Smith,  Collins,  La  Eamp  and  Allen, 
in  carrying  out  said  scheme,  to  be  wholly 
fraudulent  and  void.  On  April  22,  1001,  the 
city  by  resolution  authorized  and  iostmcted 
the  mayor  to  reconvey  said  l^nd  and  water 
rights  to  the  MacDonalds;  that  deeds  at- 


tested by  the  d^  derk  have  been  made  oot, 
executed  and  sent  to  John  lU^Dmald,  »• 
conveying  same  accordingly. 

Prior  to  AprU  16.  1901,  defeudants  Smith, 
Collins,  La  Eamp  and  AIloi  were  members 
of  the  council  and  parties  to  the  teud,  and 
It  was  Impossible  to  Induce  them  to  talce  any 
action  to  cancel  the  obligations.  Defend- 
ants MacDonalds,  Ellason,  Hoyt,  Parks  and 
Little  have  In  their  possession  a  number  of 
these  obligations  and  are  using  every 
deavor  to  dispose  of  them,  and  the  defend- 
ant, the  Struby-Estabrook  Company,  has 
two  of  th^,  which  are  held  as  security  for 
the  personal  debts  of  John  MacDonald,  all 
of  which  will  be  disposed  of  if  not  enjoined. 
That  plaintiff  has  no  speedy  or  adequate 
remedy  at  law.  Then  follows  an  auction 
of  urgency,  with  prayer  for  temporary  and 
final  relief. 

A  demurrer  was  Interposed  to  the  com- 
plaint on  three  separate  grounds: 

1.  That  It  does  not  state  facta  suffldent  to 
state  a  cause  of  action  against  all,  or  any 
one,  or  either,  of  the  defendants; 

2.  That  the  plaintiff  has  no  1^1  capad- 
ty  to  sue;  that  is  to  say,  that  this  action  is 
mlsconcdved  and  cannot  be  maintained  by 
plaintiff,  as  it  Is  without  power  or  authori- 
ty to  do  so ;  and, 

8.  That  tiie  complaint  Is  ambiguous,  unin- 
telligible and  uncertain.  In  that  it  does  not 
connect  the  matters  and  things  allied  with 
the  defendants  or  either  of  than,  and  does 
not  state  the  place,  day  or  date  of  any  of  the 
supposed  facts,  nor  which,  if  any,  of  the  de- 
fendants performed  the  alleged  acts;  that 
the  allegations  thereof,  so  far  as  the  d^iend- 
ants  are  concerned,  are  general  and  not  qpe- 
ciflc  as  to  any  one  defendant 

The  court  below  sustained  the  demurr^. 
and,  the  plaintiff  falling  to  amend,  rendered 
a  judgment  of  dIsmlssaL  The  case  Is  brought 
here  on  error  to  review  the  ruling  of  the 
court  ui>on  the  demurrer  and  its  action  in 
dismissing  the  complaint. 

[1]  The  order  austalolng  the  demurer  is 
general,  and  means  that  the  court  bcAd  tihe 
complaint  bad  for  all  the  legal  reasons  as- 
signed; that  is,  the  court  resolved  every 
legal  Issue  tendered  by  the  demurro:  in  fa- 
vor of  the  defendants.  In  legal  effect  this 
ruling  was  to  hold:  1.  That  the  complaint 
states  no  cause  of  action ;  2.  That  the  plain- 
tiff, the  dty  of  Goldfleld,  la  without  legal 
capadty  to  sue;  and,  8.  That  the  complaint 
ts  ambiguous,  uncertain  and  unintelligible. 

If  the  court  meant  to  hold  the  complaint 
bad  simply  because  of  uncertainty,  ambigu- 
ity or  unlntelUgiblUty,  it  was  Its  duty  to  so 
advise,  and  then  doubtless  an  attempt  would 
have  been  made  to  amend  it  In  conformity 
with  Bocb  ruling.  But  when  it  waa  hdd  that 
plaintiff  bad  no  legal  capadty  to  sue,  and 
that  no  cause  of  action  waa  stated,  amend- 
ment was  Impossible,  and  plaintiff  cmdd  do 
nothing  exc«|»t  stand  by  its  canae  as  made- 

[t]  The  rnllng  on  the  demuner  was  wnmc 
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and  the  jadgment  ot  dismissal  based  thereon 
caonot  stand.  There  Is  neither  snggestton 
nor  pretense  anrwhere  tn  argument  that  the 
plaintiff  Is  wlthoiit  1^1  capacity  to  sue,  and 
we  can  conceive  of  no  reason  tipon  which 
snch  holding  can  be  supported.  We  are  also 
of  the  opinion  that  a  cause  of  action  Is  stat- 
ed in  the  complaint,  and  that  it  was  error  to 
hold  otherwise. 

For  the  sake  of  argument,  let  It  be  admit- 
ted that  the  plaintiff  should  have  stated  more 
deflnlt^r  and  specifically  the  dates,  places 
and  other  details  connected  with  the  frand- 
nlent  acts  and  conduct  charged;  yet,  with 
all  those  matters,  to  which  the  special  demur- 
rer may  fairly  be  said  to  refer,  absent  from 
the  complaint,  sufficient  Is  alleged  to  consti- 
tute a  cause  of  action  and  put  the  defend- 
ants to  answer.  [3]  Furthermore,  the  spe- 
cial demurrer  is  too  indefinite  to  deserve  seri- 
ous attention.  It  does  not,  with  sufficient 
certainty,  point  out  the  specific  and  precise 
defects  complained  of,  and  Is  itself,  there- 
fore, without  merit  [4]  The  rule  is,  that 
when  a  complaint  states  a  cause  ot  action,  a 
demurrer  because  of  Incomplete,  imperfect 
and  informal  allegations  will  not  He;  if  the 
defendant  desires  to  hare  the  facts  alleged 
with  greater  particularity,  that  result  must 
be  songht  by  motion. 

Pomeroy'B  Oode  Remedies  (4tb  Ed.)  IS  442, 
448,  speaking  to  this  point,  says : 

"The  Codes  clearly  intend  to  draw  a  broad 
line  of  distinction  between  an  entire  failure 
to  state  any  cause  of  action  or  defense,  on 
the  one  side,  which  Is  to  be  taken  advantage 
of  either  by  the  general  demurrer  for  want 
of  sufficient  facts,  or  by  the  exclusion  of  all 
evidence  at  the  trial,  and  the  statement  of  a 
cause  of  action  or  a  defense  In  an  Insufficient, 
imperfect,  Incomplete,  or  informal  manner, 
which  is  to  be  corrected  by  a  motion  to  ren- 
der the  pleading  more  d^nite  and  certain 
by  amendment  The  courts  have,  In  the 
main,  endeavored  to  preserve  this  distinction, 
but  not  always  with  success;  since  aver- 
ments have  sometimes  Iwen  treated  as  mere* 
ly  incomplete,  and  the  pleadings  containing 
them  have  been  sustained  on  demurrer,  which 
appeared  to  state  no  cause  of  action  or  de- 
fense whatever;  while,  in  other  instances, 
pleadings  have  been  pronounced  wholly  de- 
fective and  therefore  bad  on  demurrer,  or  In- 
capable of  admitting  any  evidence,  the  alle- 
gations of  which  appear  to  have  been  simply 
Imperfect  or  incomplete.  It  is  undoubtedly 
difficult  to  discriminate  between  these  two 
conditions  ot  partial  and  of  total  failure; 
and  It  Is  utt^ly  Impossible  to  frame  any  ac- 
curate general  formula  which  shall  define  or 
describe  the  insufficiency,  incompleteness  or 
imperfectness  of  averment  intended  by  the 
Codes,  and  sluUl  embrace  all  the  possible  in- 
stances within  its  terms.  By  a  comparison 
of  the  decided  cases,  some  notion,  however, 
may  be  obtained  ot  the  distinction,  recogniz- 
ed if  not  dOBnltely  established  by  the  conrta. 
between  the  abeolnte  dtfeiency  wlildi  no- 


ders  a  pleading  bad  on  donurrer  or  at  the 
trial,  and  the  incompleteness  or  Imperfection 
of  auction  which  exposes  It  to  amendmott 
by  motion ;  and  in  this  manner  alone  can 
any  light  be  thrown  upon  the  nature  of  the 
Insufficiency  irtiiclk  Is  the  subject  of  the  pres- 
ent Inquiry. 

"The  true  doctrine  to  be  gathered  from  all 
the  cases  Is,  that  If  the  substantial  facts 
which  constitute  a  cause  ot  action  are  stated 
In  a  complaint  or  petition,  or  can  be  Inferred 
by  reasonable  intendment  from  the  matters 
which  are  set  forth,  although  the  allegations 
of  these  facts  are  imperfect.  Incomplete,  and 
defective,  such  Insufficiency  pertaining,  how- 
ever, to  the  form  rather  than  to  the  sub- 
stance, the  proper  mode  of  correction  Is  not 
by  demurrer,  nor  by  excluding  evidence  at 
the  trial,  but  by  motion  before  the  trial  to- 
make  the  averments  more  definite  and  cer- 
tain by  amendment  From  the  citations  in 
the  footnote,  It  Is  clear  that  the  courts  have, 
with  a  considerable  degree  ot  unanimity^ 
agreed  upon  this  rule,  and  have  In  most  In- 
stances applied  it  to  the  defects  and  mistakes 
having  the  same  general  features,  and  have 
sometimes  severely  strained  the  doctrine  of 
liberal  constznctlon  In  order  to  enforce  It 
*  •  •» 

[S]  Succinctly  stated,  the  complaint  charg- 
es these  ultimate  facts:  That  the  four  de- 
fendants, the  MacDonald  women.  In  Novem- 
ber, 1900,  owned  an  undivided  one-half  In- 
terest In  10  acres  of  land  near  the  dty  of 
Qoldfield;  that  they,  together  with  John 
MacDonald,  another  defendant,  owned  a 
pretended  water  right  connected  with  that 
land;  that  to  the  knowledge  of  all  of  the 
defendants  this  property  was  of  no  great- 
er value  than  $2,000,  and  was  of  no  use  at 
all  to  the  city  of  Goldfield;  that  the  de- 
fendants Smith,  Collins,  La  Kamp  and  Al- 
len were  then  members  of  the  town  council 
of  the  <Aty  of  Ooldfleld,  which  consisted  of 
alz  members;  that  the  defendants  Parks, 
Little  and  Hoyt  were  attorneys  at  law  rep- 
resenting the  MacDonalds,  and  at  the  same 
time  Advising  these  four  councHmen;  that 
these  several  defendants,  for  the  purpose  of 
defrauding  the  city  ot  Goldfield,  conspired 
and  confederated  together  to  sell  the  inter- 
est in  the  laud  and  the  water  right  In  Ques- 
tion to  that  city  tor  fSO,000,  using  the  good 
offices  of  these  coundlmen,  in  their  official 
capacity,  to  put  through  the  deal,  issue  wa- 
ter right  obligations  of  the  dty  tor  the 
agreed  purchase  price  and  divide  the  pro- 
ceeds; and  that  the  deal  was  consnmmated, 
the  obligations  issued,  and  a  division  of  the 
spoils  made,  the  four  oouncllmeu  having 
sold  their  official  acts  to  accomplish  this  re- 
sult There  is  no  ambiguity,  no  uncertainty 
and  no  nnlntelliglbility  about  this  statement 
of  facts.  The  defects  In  the  complaint  It 
any,  are  not  of  substance,  but  consist  rath- 
er In  informal,  imperfect  and  Incomplete 
statemrats  of  factSt  and  are  to  be  remedied, 
if  at  allt  u  we  liave  already  aeen,  by  motiou 


Digitized  by 


pointing  oat  Bpedfically  and  particularly  the 
precise  matters  of  whltdk  complaint  In  this 
respect  Is  made.  Manifestly  there  Is  an  In- 
finitude of  detail,  connected  with  a  transac- 
tion such  as  Is  here  under  consideration, 
which  o5nld  be  stated,  and  some  of  which 
details  possibly,  on  motion,  the  plaintiffs 
might  properly  be  required  to  set  forth. 
But  that  Uie  focts  as  alleged  state  a  cause 
of  action,  requiring  answer  from  the  defend- 
ants, cannot  be  successfully  challenged. 

[I]  It  Is  a  plain,  dear  and  explicit  charge 
of  official  wrongdoing  by  the  four  council- 
men  tor  a  money  consideration,  which,  if 
true,  and  for  the  purposes  of  the  demurrer 
these  material  facts  which  we  hold  have 
been  well  pleaded  are  admitted  to  be  true, 
renders  the  supposed  obligations  utterly 

TOld. 

If  the  charges  made  are  true,  then  the 
conduct  of  these  officials  Is  condemned  on 
every  principle  of  law,  Jnstlce,  morality  and 
public  policy,  and  the  plaintiff  dty  has  an 
undoubted  right  to  have  these  unholy  obliga- 
tions canceled  and  held  for  naught  The  cause 
ought  to  be  tried  upon  Its  merits,  and  the 
defendants,  above  all  others,  if  Innocent  of 
wrongdoing,  should  be  here  Insisting  upon 
such  action,  rather  than  contending  and  de- 
fending on  mere  teehnlcalltleB. 

We  leave  the  questions  argued  in  the 
briefs,  AS  to  whether  the  loan  should  have 
been  authorized  by  ordinance,  whether  the 
seal  of  the  dty  should  have  been  attached 
to  the  obligations,  whether  they  should  have 
been  signed  by  the  mayor,  whether  the  length 
of  time  for  which  they  were  to  run  Is  in  con- 
flict with  the  statute,  whether  they  were  is- 
sued for  a  purpose  for  which  Uie  dty  was  au- 
thorized to  Issue  negotiable  paper,  and  oth- 
er kindred  questUms,  undetermined;  so  also 
any  and  all  psopee  queatlons  which  may  be 


hereafter  urged  alleged  bmocrat  bdden 
for  value  of  any  of  these  obUgatloos. 

Citations  of  authorities  to  support  tbe 
views  here  npreased,  relattv*  to  the  l^ality 
of  these  obliga^ns.  If  Issued  In  manner  and 
form  and  upcoi  the  considerations  alleged, 
seems  unnecessary.  Bowever,  we  have  ex- 
amined with  care  the  following  and  find  in 
them  ample  and  satisfactory  suKwrt  for 
our  conclusion  on  this  potut,  should  the  al- 
leged facts  of  corruption,  upon  a  trial  of 
the  merits,  prove  well  founded:  1  Blgelow 
on  rraud,  pp.  319,  320;  Code  on  Corpora- 
tions, $  648;  Mechem  on  Agency,  §|  464^467 
and  461-183;  Perry  on  Trusts,  {  207;  Mor^ 
gan  V.  King,  27  Colo.  539,  63  Pac  416;  War^ 
deU  V.  BaUroad  Co.,  103  U.  S.  651.  26  L 
Bd.  509;  Wight  v.  Rlndskopf,  43  Wis.  344; 
3  Clark  &  Marshall  on  Private  Corporations, 
p.  2289,  I  757;  Smith  on  Munldpal  Corpo- 
rations, i  739;  Snipes  v.  City  of  Winston. 
126  N.  G.  374.  35  S.  B.  610,  78  Am.  St  Rep. 
666;  Santa  Ana  Water  Co.  v.  Town  of  San 
Buenaventura  (G.  G.)  65  Fed.  323;  Oscan- 
yan  v.  Arms  Co.,  103  U.  S.  261,  26  U  Ed. 
639;  Meguire  v.  Corwine,  101  U.  S.  108,  25 
L.  Ed.  899;  Lee  v.  Johnson.  116  U.  S.  4S, 
6  Sup.  Ct  249,  29  L.  Ed.  570;  Lucas  v.  Al- 
len, 80  Ky.  681;  City  of  Concordia  v.  Haga- 
man,  1  Kan.  App.  35,  41  Pac  133;  and  Car^ 
ter-Crume  Oo.  v.  Fermng,  86  Fed.  489,  30 
G.  G.  A.  174. 

The  Judgment  Is  reversed  and  the  cause 
remanded  wltfy  instructions  to  the  low^ 
court  to  allow  defendants  to  file  a  motion 
to  make  the  complaint  more  Bpecifl<^  or 
grant  leave  to  plaintiff.  If  It  shall  so  apply, 
to  amend  Its  complaint,  amending  generally, 
as  it  may  be  advised. 

Reversed  and  remanded  with  inatructiona. 

HUSBBB  and  WHETB.  conear. 


OrL) 
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SAN  FDDRO,  L.  A.  &  8.  L.  B.  GO.  HAU- 

mrON  et  al. 
HAMILTON  et  aL  t.  SAN  PEDRO,  L.  A.  & 

S.  L.  R.  CO. 
(L.  A.  2,539,  2,540.) 
(Supreme  Coart  of  California.   Dec  19,  1911. 
Rehearing  Denied  Jan.  18.  1912.) 

1.  Natigablk  Watebs  (8  87*)— "Tioelands." 

Const,  art.  16,  S  3,  provldea  that  all  tide- 
lands  within  two  miles  of  an;  incorporated 
dty  or-  town  In  the  state  fronting  on  the  wa- 
ters of  any  harbor,  estoary,  bay,  or  inlet  used 
for  navigation  ^aU  be  withheld  from  grant  or 
sale  to  private  persons,  partnership^  or  cor- 
porations, ffeld,  that  the  word  "tldelanda," 
as  so  used,  was  not  limited  to  lands  covered 
and  uncovered  by  daily  efflux  and  reflnx  of  the 
tide,  but  embraced  l^nds  properly  described 
as  submerged  lands. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  (f  201-227;  Dec  Dig.  S 
87.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  6970.] 

2.  Statutes  (§  104*)— Cubativb  ob  Validat- 
ing Act — Special  Legislation. 

St  1907,  p.  087,  confirming  and  valldattog 
leases  of  any  tide  or  submerged  lands  belong- 
ing to  the  state  within  the  municipal  boundai? 
of  any  county  or  municipality,  or  over  which 
the  county  or  munidpsUty  at  the  time  of  ex- 
ecuting the  lease  was  acting  in  de  facto  aa- 
thority,  for  a  period  of  not  more  than  60 
years,  etc.,  was  not  oncoDstitntional  as  spe- 
cial legislation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  116;  Dec  Dig.  1 104.*] 

8.  NATIGABLB  WATEBB  (f  37*)— TiDBLANDS— 

"Gbakt  Ob  Sale"— LrBAas. 

Const,  art.  16,  {  8,  provides  that  all  tide- 
lands  within  two  miles  of  any  incorporated 
dty  or  town,  and  fronting  on  the  waters  of  any 
harbor,  estnaiy,  bay,  or  Inlet  used  for  naviga- 
tion, shall  be  withheld  from  "grant  or  ssle" 
to  private  corporations,  partnerships,  or  cor- 
porations. Held  that,  while  the  word  "grant" 
has  sometimes  been  used  to  include  a  lease 
lor  a  term  of  years,  the  constitutional  provi- 
rion  should  be  construed  in  its  ordinary  sense 
to  refer  to  a  conveyance  of  the  title  to  prop- 
erty; and  hence  such  provision  did  not  pre- 
vent a  lease  of  tidelands  belonging  to  the  state 
to  private  persons  or  corporatioiw  for  a  term 
of  years. 

W~Ei±  Note.— For  other  cases,  see  Navigable 
^^a^ters,  Cent.  Dig.  ||  201-227;  Dec  Dig.  | 

For  other  defluitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  8161-81S6 ;  vol.  8,  p.  7074.] 

In  Bank.  Appeal  from  Superior  Court, 
Dob  Angeles  County;  N.  P.  Gonrey.  Jadge. 

Actions  by  the  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company  against  Louise 
M.  Hamilton  and  husband  and  by  Louise  M. 
Hamilton  and  husband  against  the  same  rail- 
road company.  Judgment  for  the  railroad 
company  Id  each  case,  and  the  HamUtona  ap- 
peal. AfiUrmed. 

Grant  Jackson,  Keefer  &  Bowers,  Johu  W. 
Shenb,  City  Atty.,  and  Leslie  R.  Hewitt,  Sp. 
Counsel,  for  appellants.  Anderson  &  Ander- 
son, amid  curin.  A.  8.  Halsted,  Miner  P. 
Goodrich,  and  W.  C.  Petchner,  for  respond- 
ent Benjamin  E.  Page,  amlcoa  curie. 


HENSHAW,  J.  The  above-entitled  cases 
Involve  a  consideration  of  the  same  legal 
questions.  The  former  case  is  an  acti<m  to 
quiet  title,  the  latter  an  action  in  ejectment, 
both  between  the  same  parties. 

The  facts  found  by  the  court,  over  which 
there  is  no  contrororsy.  may  be  briefly  stat- 
ed. In  1903  the  government  of  the  United 
States  was  engaged  in  the  Improvemait  of 
the  harbor  of  San  Pedra  3%ft  wOTk  con- 
templated a  deepening  of  the  'inner  harbor" 
(an  estuary  or  arm  of  the  sea),  the  rectifica- 
tion of  the  inner  harbor  lines,  the  construc- 
tion of  jetties  delimiting  those  Unee,  and  to 
the  soiward  the  ccmstruction  of  an  enor- 
mous breakvrater  which,  in  a  great  sweep 
or  curve,  ext«ids  across  the  aitrance  to  the 
inner  harbor,  and,  while  protecting  It,  af- 
fords safe  anchorage  to  Tcssels  on  Its  land- 
ward aide.  Much  dredging  -wu  necessary 
to  deepen  the  Inner  harbor.  The  disposition 
of  the  material  dredged  was  Important  If 
cast  Into  the  ocean,  the  refluent  tides  would 
carry  it  back  to  the  inner  harbor.  This 
being  the  condition.  In  April,  1908,.  tiie  United 
States  government  entered  Into  a  contract 
with  the  San  Pedro  Railroad  Company,  by 
which  it  was  agreed  that  the  corporation 
would  build  in  the  Paclflc  Ocean,  east  of 
the  inner  harbor  and  of  the  government  jetty 
bounding  that  harbor  upon  the  east,  a  sea 
wall  and  retaining  wall  which  would  pro- 
tect and  confine  not  less  than  2,500,000  cubic 
yards  of  the  material  dredged  by  the  gov- 
ernment from  the  inner  harbor,  and  permit 
the  government  to  pump  Its  dredged  ma- 
terial onto  the  corporation's  land.  The  ob- 
ject to  be  attained  was  one  of  mutual  bene- 
fit to  the  contracting  parties.  The  govern- 
ment,  upon  the  one  hand,  would  thus  safely 
and  economically  dispose  of  the  dredged 
material,  and  the  corporation,  upon  the  other 
hand,  would  receive  the  benefit  of  this  dredg- 
ed material  In  the  contemplated  reclama- 
tion of  tide  and  submerged  lands  fronting 
on  the  Pacific  Ocean.  Thereafter  the  rail- 
road company  obtained  a  lease  from  the  dty 
of  Long  Beacb,  a  municipality  of  the  sixth 
class,  whose  Jurisdiction  then  extended  over 
the  territory  In  question,  to  a  tract  of  land 
including  the  lands  in  controversy.  It  then 
proceeded,  at  an  expense  of  $30,000,  to  build 
the  retaining  wall.  The  government  deposit- 
ed the  materials  dredged  from  the  inner  tiar- 
bor  within  tbe  confines  of  the  wall,  and  thus 
were  reclaimed  from  the  Pacific  Ocean  the 
lands  here  In  controversy.  Thereafter,  on 
March  23,  1907,  tbe  Legislature  of  the  state 
of  California  passed  a  validating  act  ratify- 
ing leases  of  a  certain  class,  within  which 
class  this  lease  admittedly  comes.  Of  the 
greater  part  of  the  lands  in  controversy, 
the  railroad  company  has  been  in  posses- 
sion under  Its  lease.  To  a  minor  portion  of 
the  lands,  In  the  possessUm  of  Louise  U. 
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Hamilton  and  her  husband,  the  railroad  com- 
pany baa  claimed  the  right  of  possession. 

The  foregoing  outlines  the  railroad  compa- 
ny's claim  of  title.  Louise  M.  Hamilton,  de- 
fendant in  the  one  action,  plaintiff  In  the 
other,  claimed  a  right  of  possession  to  a  por- 
tion of  the  lands  by  virtue  of  her  attempt 
to  comply  with  the  provisions  of  the  posses- 
sory act  of  1862.  Stats.  1852,  p.  158.  With- 
out regard  to  the  question  whether  this  act 
has  been  repealed,  it  Is  sufficient  to  say  that 
the  act  contemplates  the  occupation  of  pub- 
lic lands  "for  the  purpose  of  cultivating  or 
grazing  the  same."  The  court  found  that 
none  of  the  lands  was  suitable  for  pur- 
poses of  cultivation  or  grazing — a  finding 
which,  under  the  circumstances,  will  excite 
no  surprise.  In  truth,  no  serious  attempt  la 
made  to  support  the  asserted  claim  of  ti- 
tle of  the  Hamiltons;  their  possession  of  a 
small  portion  of  the  land,  however,  affording 
sufficient  standing  ground  from  which  to  at- 
tack the  title  of  the  railroad  company. 
,  It  was  made  to  appear  that  the  dty  of 
San  Pedro  liad  made  leases  dmllar  to  the 
one  here  In  question,  and  that  the  city  of 
San  Pedro  had  subsequently  become  annexed 
to  or  amalgamated  with  the  city  of  Los 
Angelee.  The  city  of  Los  Angeles  had  also 
from  the  state  acquired  certain  rights  to 
the  lands  contiguous  to  the  liarbor  of  San 
Pedro,  wMch  rights,  It  is  asserted,  iodude 
the  lands  here  In  question.  The  dtj  of  Los 
Angeles,  howOTer,  did  not  connect  itself  with 
this  litigation,  but  was  permitted  through 
its  represratatives  to  file  a  brief.  Other 
brieft  were  filed  In  answer  thereto  by  othen 
Intei^sted  In  the  iwlncipal  question  here  to 
be  considered. 

That  question  may  be  thus  broadly  stated: 
When  the  Oonstitutlon  (artide  16,  I  8)  de- 
clares: "AU  tldelands  within  tvo  miles  of 
any  Incorporated  city  or  town  In  this  state, 
and  fronting  on  the  waters  of  any  harbor, 
estnary.  bay,  or  inlet  used  for  the  purposes 
of  navigation,  shall  be  withheld  from  grant 
or  sale  to  private  persons,  partnerships  or 
corpwattona" — does  this  language  forbid  the 
leasing  for  a  term  of  any  part  of  such  lan&? 

[1]  For  the  consideration  of  the  question 
thus  broadly  stated,  "Udelands,"  as  thus 
used  in  the  C!onstituUon,  will  be  construed 
more  broadly  than  in  the  ordinary  significa- 
tion of  lands  covered  and  uncovered  by  the 
daily  efflux  and  reflux  of  the  tide.  It  will 
be  construed  to  embrace  lands  properly  de- 
scribed as  submerged  lands  (Ward  t.  Willis, 
Bl  N.  a  183.  72  Am.  Dec.  570).  such  as,  In 
major  parts,  the  lands  here  in  controversy 
unquestionably  were.  The  phrase  will  be  so 
construed  to  carry  oat  the  manifest  intent 
of  the  framers  of  the  Constitution  to  pro- 
tect the  harbors  of  cities  and  towns  from 
falling  into  private  monopolistic  ownership. 
People  V.  Kerber,  152  Cal.  731, 93  Pac.  878, 125 
Am.  St  Bep.  93.  Such  being  the  undoubted 
purpose^  it  would  nsolt  fai  fhe  absolute  de- 
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struction  of  that  purpose  to  hold  that  a  dty 
might  not  convey  its  tldelanda  proper,  but 
might  convey  into  private  ownership  all  of 
the  submer^d  lands  beyond  the  tldelands 
proper.  For  there  thus  might  be  erected  an 
Impassable  barrier  between  the  city  and  Its 
o^'n  harbor  waters,  with  the  resulting  mo- 
nopolistic control  of  the  harbor  itself.  It 
will  further  be  assumed  tliat  the  lands  here 
in  controversy  front  on  a  "iMiy."  They  cer- 
tainly do  not  front  upon  the  harbor  of  San 
Pedro,  for  the  maps  in  evidence  in  the  case 
establish  that  between  these  lands  and  the 
harbor  of  San  Pedro  is  a  wide  jetty,  wholly 
under  the  ownership  and  control  of  the  gov- 
ernment of  the  United  States.  To  seaward 
these  lands  front  upon  the  Padfic  Ocean. 
They  do  not  even  front  upon  the  outer  har- 
bor, but  upon  the  open  sea.  The  slight  in- 
dentation in  the  shore  line  upon  which  they 
do  front  is  San  Pedro  Bay,  and,  as  has  been 
said,  it  will  be  assumed  that  this  bay  Is  used 
for  purposes  of  navigation,  so  as  to  bring  the 
lands  within  the  purview  of  the  language  of 
the  Constitution. 

[2]  The  Legislature,  by  its  general  vali- 
dating act,  as  has  been  said,  admittedly  con- 
firmed the  lease  made  by  the  city  of  Long 
Beach.  Stats.  1907,  p.  087.  If  this  conflnna- 
tory  act  Is  valid,  it,  of  course,  cores  any  de- 
fects in  the  lease  Ibom  the  town  of  San 
Pedro  which  may  be  ttiought  to  exist  by 
reason  of  the  iaxik  of  power  In  Uiat  mu- 
nidpollty.  Against  the  validity  of  Uie  act,  it 
is  contended  that  It  Is  special  leglslathm. 
But  this  contention  is  completely  answered 
by  Upham  v.  HosUng,  82  CaL  260,  Baird  v. 
Monroe,  160  Gal.  660,  80  Pac  362.  and  Bed- 
lands  T.  Brook,  161  Gal.  474.  01  Pac.  ISO. 
The  principle  of  dedslcm  is  that  such  cura- 
tive acts  do  not  come  within  the  consUtn- 
tional  Inhibition  against  special  legialatkm. 
Elsewhere  the  same  prbidple  of  decision  is 
uniformly  applied.  Bead  t.  Plattsmouth,  103 
U.  S.  668,  2  Sup.  Gt  208,  27  L.  Ed.  414;  State 
V.  Brown,  07  Minn.  402,  106  N.  W.  477,  5  L 
B.  A.  (N.  S.)  327;  State  v.  Squires,  26  Iowa, 
340. 

[I]  This  conclnslfni,  thai,  is  a  declaration 
that  the  L^alathre  did  not  viohite  this 
particular  c<mstitutionaI  inhibition  against 
spedal  legislation  In  the  passage  of  the  cur- 
ative act,  and  thus  dears  the  way  f6r  the 
cooafderatlon  of  the  ultimate  question  first 
above  stated.  In  passing,  it  may  be  said  that 
it  is,  of  course,  recognized  that  tbe  legisla- 
tive department  of  the  state,  like  the  Con- 
gress of  our  national  government,  bas  ploi- 
ary  power  over  the  management  and  dis- 
position of  state  lands,  subject,  of  course.  In 
the  case  of  lands  under  navigable  waters,  to 
the  paramount  right  of  the  national  govern- 
ment to  exercise  a  control  in  the  Interest 
:  of  commerce  and  navigation,  and  subject, 
also,  to  the  trust  for  the  whole  public  upon 
which  these  lands  are  held  by  the  state— a 
trust  whidi  would  forbid  the  alienation  into 
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private  ownership  of  any  such  considerable 
Iiart  of  tbem  as  would  Interfere  with  the 
proper  exercise  of  the  public  tmst  upon 
which  they  are  all  held.  But  with  none  of 
these  questions  does  this  case  concern  itself. 
The  qnestion  before  as  la  a  much  narrower 
one.  It  is  the  question  of  the  extent  of  the 
limitation  of  this  genml  power  imposed 
upon  the  L^telatnre  by  the  oonstltntlonal 
mandate.  The  Constitatlon  has  clearly  for- 
bidden the  Legltiature  from  granting  or  sell- 
ing lands  of  the  character  of  those  here  in 
otmtroTersy.  The  question  is:  Did  the  Con- 
stttotlon  by  tills  langoage  mean  to  forbid  tiie 
Legialatare  from  leasing,  as  conlxadlfltln- 
golshed  from  disposing  of  the  fee,  any  such 
lands) 

Over  the  meaning  of  these  words  "grant 
or  sale,"  as  thus  employed  in  the  Constltn- 
tlon,  many  niceties  of  reasoning  are  Indulg- 
ed In,  and  many  authorities  upon  either  side 
are  cited.  Thus  It  Is  pointed  out  that  sec- 
tion 1063,  Civil  Code,  provides  that  a  trans- 
fer In  writing  la  called  a  "grant,"  or  "con- 
veyance," or  "bill  of  sale."  and  that  the 
term  "grant"  In  that  section  and  In  the  suc- 
ceeding articles  Includes  all  these  Instru- 
ments. Again,  It  is  pointed  out  that  section 
1001,  relating  to  the  transfer  of  real  proper- 
ty, provides  that  an  estate  In  real  property, 
other  than  an  estate  at  will  or  for  a  term 
not  exceeding  one  year,  can  be  transferred 
only  by  operation  of  law,  or  by  an  instrn- 
ment  in  writing;  that  section  1092  provides 
that  a  "grant  of  an  estate  In  real  property 
may  be  made  In  substance  as  follows";  and 
that  this  contemplates  a  leasehold  interest 
exceeding  one  year.  Again,  section  1105  pro- 
vides that  a  fee-simple  title  Is  presumed  to 
be  intended  to  pass  by  a  grant  of  real  prop- 
erty, unless  It  appears  from  the  grant  that 
a  lesser  estate  was  Intended,  and  that  by 
this  section  the  lesser  estate  referred  to 
must  be  a  life  estate  or  a  leasehold  estate 
for  years.  Again,  section  1108  deals  with 
"a  grant  made  by  the  owner  of  an  estate  for 
life  or  years.'.'  Still  further  it  Is  pointed 
out  that  in  S.  F.  &  O.  R.  R.  Co.  v.  Olty  of 
Oakland,  4S  Gal.  502.  it  is  declared  that  at 
the  present  day  the  word  "grant"  Is  effectu- 
al to  convey  an  estate  In  a  corporeal  heredit- 
ament; that  the  word  has  now  become  a 
generic  term,  applicable  to  the  transfer  of 
all  classes  of  real  property;  and  that  In 
Commercial  Bank  v.  Pritcbard,  126  Cal.  600, 
59  Pac.  130,  a  lease  of  land  for  a  term  of 
five  years  is  construed  to  be  a  conveyance  of 
real  property,  within  the  meaning  of  section 
1218,  Civil  Code.  Upon  the  other  hand,  re- 
spondent points  out  that  these  Interpreta- 
tions have  to  do  generally  with  recordation 
acts,  and  that,  while  section  1053,  as  above 
set  forth,  declares  that  "a  transfer  In  writ- 
ing Is  called  a  grant  or  conveyance  or  bill  of 
sale,"  a  transfer,  Itself  defined  by  section 
1039  of  the  same  Code,  is  "an  act  of  the  par- 
ties or  of  the  law  by  which  the  title  to  prop- 


ertv  is  conveyed  from  one  living  person  to 
another,"  and  that  In  the  case  of  leases  the 
title  Is  not  transferred.  Attenthm  is  direct- 
ed to  such  cases  aa  Simonson  v.  Burr,  121 
Oal.  682,  54  Pac.  87,  where  It  was  contended 
that  the  lease  of  the  homestead  was  on 
abandonment  of  the  homestead  right,  onder 
section  1243  of  the  OfvU  Code,  which  de- 
claree  that  a  homestead  Is  abandtmed  "by  a 
grant  thereof,"  and  this  court  held  that  a 
lease  was  not  embraced  within  the  meaning 
of  "grant,"  aa  thore  emphgred;  and  BCott  v. 
Ruckman,  8  BUtdif.  71,  Fed.  Oas.  No.  8,881, 
where  the  statute  provided  that  no  oonvey- 
ance  df  a  vesael  should  be  nlid,  nnless  re- 
corded, and  the  vessel  bad  been  leaaed,  the 
United  States  Circuit  Court  bdd  that  a  lease 
was  not  Included  in  the  wonf  '^conveyance"; 
and  Des  Molnea  Co.,  etc,  Tubbeeslng,  87 
Iowa,  U8,  54  N.  W.  68,  where  tbe  court  de- 
clared: "We  are  unable  to  find  a  single  in- 
stance where  the  word  *grant*  Is  oonstxned 
as  a  lease,'  without  other  words  to  eontrol 
its  meaning."  And,  flnaUy,  the  American  & 
English  BncyClopedia  of  the  Ixw  (2d  Ed.) 
VOL  7,  p.  487,  ts  cited  to  the  following  effect: 
"Blackstone  enumerates  leases  as  among  the 
primary  'conveyances'  at  common  law,  and 
In  several  cases  the  term  'conveyance*  has 
been  held  to  Include  a  lease*;  but  the 
weight  of  authority  Is  to  the  effect  that  in 
its  ordinary  significance  the  term  does  not 
embrace  a  chattel  interest  In  realty." 

Enough  has  been  said  to  show  that  the 
meaning  of  tbe  word  "grant"  has  by  Judicial 
Interpretation  been  narrowed  or  enlarged  to 
meet  the  exigencies  of  specific  cases  and  the 
spirit  of  the  law  In  which  the  word  Is  em- 
ployed. We  are  still  left  to  determine  the 
specific  meaning  as  employed  In  the  Consti- 
tution. And  here  resort  first  must  be  had  to 
the  rule  of  construction  that.  In  Interpreting 
the  Constitution,  as  In  construing  a  legisla- 
tive statute,  unless  a  special  definition  bas 
been  given  to  a  word,  the  word  shall  be  tak- 
en In  its  ordinary  and  generally  accepted 
sense.  Harris  v.  Reynolds,  13  Cal.  514,  73 
Am.  Dec.  600;  Houghton's  Appeal,  42  Cal. 
35.  These  cases  have  to  do  with  the  con- 
struction of  statutes.  Tbe  applicability  of 
the  same  rule  In  constitutional  interpreta- 
tion Is  dedared  in  Oakland,  etc.,  Co.  v.  Hil- 
ton, 69  Cal.  491,  11  Pac.  3.  Indeed,  even  If 
tbe  word  have  a  technical,  as  well  as  popu- 
lar, meaning,  the  latter  will  be  given  It,  un- 
less the  context  forces  the  conclusion  that  It 
was  otherwise  used.  Weill  v.  Kenfield,  64 
Cal.  111.  It  cannot  be  gainsaid  but  that  in 
the  ordinary  and  general  acceptation  of  tbe 
word  "grant"  and  of  the  word  "sale,"  and 
particularly  where  the  two  are  used  in  con- 
Junction,  as  here,  they  convey  the  Idea  of 
parting  with  the  fee  for  a  monetary  or  oth- 
er consideration,  and  do  not  embrace  tbe 
concept  of  a  lease.  It  would  require  no  ex- 
fOanatlon  If  a  man  declared  that  he  had 
granted  bla  farm.  But  it  would  require  «x- 
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{danaUon  1^  he  desired  to  be  understood 
tberebr  that  he  had  mwely  leased  it.  It 
would  require  no  explanation  If  a  man 
should  desire  to  eouT^  the  Idea  that  he  had 
sold  Us  horse  or  his  bouse,  but  It  would  re- 
quire much  explanation  if  he  said  that  by 
tiie  use  of  the  word  "sold"  he  meant  to  con- 
vey the  Idee  that  be  had  leased  his  house  or 
let  his  horse.  Only  a  resort  to  meanings 
given  to  the  words  In  extreme  cases,  and 
not  to  their  generally  accepted  meaning,  can 
they  be  stretched  to  cover  and  Include  the 
Idea  of  leasing. 

A  resort  to  the  ocmstltutlonal  debates  to 
which  we  are  invited  throws  no  light  upon 
the  question.  An  amendment  to  the  provi- 
sion as  It  now  stands  was  offered,  authoriz- 
ing boards  of  supervisors  to  lease  for  a  lim- 
ited period  of  years,  excepting  from  this 
provision  the  board  of  supenrlsors  and  the 
water  fhmt  of  tlie  and  county  of  San 
Francisco.  In  the  debate  which  followed, 
little  light  Is  thrown  upon  the  question,  be- 
cause the  attack  wsa  directed  prlndpaliy  to 
the  whole  section,  with  or  without  its 
amendment.  It  cannot  be  determined  from 
the  debates,  under  any  consensus  of  opinion 
expressed  by  the  debaters,  why  the  amoid- 
ment  was  stricken  out,  and,  for  aught  that 
appears  to  the  contrary,  It  might  have  been 
under  the  view  that  the  section  as  It  now 
appears  anthorlzed  leases  without  the  amend- 
ment It  might  have  been  because  the  term 
of  leasing  in  the  proposed  amendment  was 
deemed  too  great  or  too  small;  or  It  might 
have  been  because  the  city  and  county  of 
San  Francisco  was  excluded  from  the  opera- 
tion of  the  provision.  It  might  have  been 
for  any  of  these  or  for  a  multitude  of  other 
reasons. 

Much  more  light,  however,  Is  thrown  ui)on 
the  question  by  the  interpretation  put  ilpon 
It  by  the  body  which  first  declared  It,  and 
which,  saving  for  the  constitutional  restric- 
tions, has  supreme  charge  and  control  over 
the  public  lands,  namely,  the  Legislature. 
The  constitutional  provision  Itself  was  or- 
iginally a  legislative  enactment  It  will  be 
found  in  the  early  statutes  (see  Pol.  Code,  } 
8488),  which,  making  provision  for  the  sale 
of  swamp,  marsh,  and  tide  lands,  excluded 
from  the  operation  of  the  law  all  such  lauds 
within  five  miles  of  the  corporate  limits  of 
either  San  Francisco  or  the  city  of  Oakland, 
or  within  two  miles  of  any  other  Incor- 
porated city  or  town.  The  advocates  of  the 
constitutional  amendment  declared  In  debate 
that  by  subdivision  3  they  were  merely  put- 
ting Into  the  Constitution  what  for  years 
had  been  upon  the  statute  books  of  the  state. 
As  this  provision  originated  with  the  Legis- 
lature, its  interpretation  of  its  own  enact- 
ment is  peculiarly  persuasive.  Throughout 
it  will  be  found  that  the  Legislature  had 
never  r^rded  Its  provlfllon  or  the  constl- 
tntlonal  declaration  as  forbidding  the  leas- 
ing of  mcb  lands.  The  act  of  the  Legisla- 


ture ratifying  this  lease  does  not  stand 
alone.  An  act  of  the  Legislature  In  1889 
(Stats.  1889.  p.  806)  creates  a  board  of  state 
harbor  oommlssdonera  for  the  tmy  of  San 
Diego.  By  this  act  certain  sections  were 
added  to  the  Political  Code,  and  one  of  them 
(section  2605)  declares:  "The  commission 
Rhall  have  the  right  to  lease  said  lands  un- 
der such '  establlBhed  rules  and  r^ula- 
tlons  as  it  may  adopt"  In  1901  (Stats.  1901. 
p.  601)  the  lease  of  China  Basin  In  the  bay 
of  San  Frandaco  was  ratified  and  confirmed 
by  the  state.  By  act  of  March  26, 
(Stats.  189&,  p.  194),  the  state  board  of  har^ 
bor  commissioners  of  San  Francisco  was  au- 
thorized "to  lease  such  portion  or  portions 
of  the  sea  wall  as  they  may  deem  expedi- 
ent for  such  purposes  solely,  as  wilt  be  most 
advantageous  to  the  commerce  of  the  port" 
The  Legislature  of  1909  ratified  and  approv- 
ed amendments  to  the  charter  of  the  dty  of 
Los  Angeles.  Stats.  1909,  p.  1289.  And 
herein  was  the  provision  that  the  city  may 
"lease  by  ordinance  from  the  water  front  in 
excess  of  said  10,000  feet  so  owned  by  the  city 
*  *  *  alternate  frontages,"  etc.  While  in 
an  act  granting  to  the  city  of  Loa  Angeles  the 
tldelands  and  submerged  lands  of  the  state 
within  the  boundaries  of  the  city  (Stats. 
1911,  p.  1256),  it  la  declared  "that  said  city 
or  Its  successors  may  grant  franchises  there- 
on for  limited  periods  for  wharves  and  other 
public  uses  and  purposes,  and  mav  Icaae  said 
lands  or  any  part  thereof  for  limited  periods 
for  purposes  couftlstent  with  the  truste  upon 
which  said  lands  are  held  by  the  state  of 
California."  And  prior  to  the  adoption  of 
the  Constitution  of  1879  authority  to  make 
leases  of  the  tldelands  had  been  frequently 
granted  by  the  Legislature  to  the  harbor  com- 
missioners of  San  Francisco.  Stats.  1863.  p. 
406;  Stats.  1863-^  p.  853:  Stats.  1867-68,  p. 
408;  Stats.  1869-70,  pp.  79&-800.  Finally,  it 
may  be  said  that  by  this  court  there  has 
been  a  judicial  acceptance  of  the  soundness 
of  this  interpretation  expressed  in  Pac. 
Coast  Steamship  Co.  v.  Elimball,  114  CaL 
414,  46  Pac.  275,  where  the  city  of  Monterey 
had  leased  land  to  a  steamsbblp  company, 
which  had  erected  thereon  Its  private  wbaif ; 
the  land  being  within  the  corporate  limits  of 
the  dty.  In  discussing  the  power  of  the 
municipality  to  make  such  a  lease,  the  court, 
speaking  through  Justice  Temple,  said: 
"Wharves  are  often  appropriated  to  the  use 
of  an  individual  or  a  company,  and  It  can- 
not be  doubted  that  Monterey  could  lease 
small  portions  of  Its  water  front  for  bathing 
grounds,  or  for  any  lawful  purpose,  not  In- 
jurious to  the  harbor  or  an  Inconvenimce 
to  commerce.  This  being  so,  I  see  no  reas<m 
why  it  might  not  lease  a  small  portion  to  a 
steamship  company  for  Its  spedal  use." 

But  If,  after  all  this,  doubt  can  be  enter 
talned,  that  doubt  must  be  resolved  in  favor 
of  the  power  of  the  state  so  to  lease,  from 
the  manifest  benefits  which  wUl  follow  socb 
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conatrnctloii,  as  contrasted  with  the  most  ob- 
rloQs  detriments  to  commercial  development 
which  would  attend  the  other.  The  pnr- 
pose  of  the  constitntlonal  provision  was  not 
to  blight  commercial  development,  but  to  fos- 
ter it.  It  designed  to  foster  it  hj  preventing 
the  alienation  into  private  ownership  of  the 
fee  of  SQch  lands,  whereby  all  might  be 
acquired  and  held  in  private  ownership  to 
the  destruction  of  the  public  nse.  But  It 
did  not  mean  to  abort  commerce  In  embrjro 
or  to  strangle  it  in  its  infanc7  by  putting  a 
ban  upon  the  activities  of  private  commer- 
cial enterprises.  Saving  In  San  Francisco, 
most  of  the  Improvnnents  of  our  harbors 
have  been  made  by  private  capital.  The -case 
last  referred  to  in  114  Cal.  414.  46  Fac.  276, 
is  typical  of  it,  where  the  sole  wharf  of 
the  town  of  Monter^,  at  which  five  steam- 
ers a  week  landed,  was  due  wholly  to  pri- 
vate enterprise  and  private  capital.  To  hold 
that  the  state,  or  that  municipalities  acting 
as  its  mandatories,  may  not  lease,  with  prop- 
er restrictions  of  time  and  proper  regard  to 
public  and  quasi  public  use,  lands  such  as 
these,  so  that  private  enterprise  and  capital 
may  build  up  the  commerce  of  our  seaport 
dtles,  la  to  declare  that  all  such  commerce 
must  await  the  slow  and  frequently  incom- 
petent initiative  of  the  muntdpalttles  them- 
selves— municipalities  which  frequently  are 
unwilling  to  incur  the  expense  and  risk 
which  would  be  accepted  under  reasonable 
terms  by  private  enterprise.  If  municipali- 
ties may  not  so  lease  these  lands,  they  may 
not  even  grant  franchises  in  connection  with 
tbem;  for,  notwithstanding  the  well-recog- 
nized legal  distincttoDs  existing  between  a 
lease  of  land  and  a  franchise  Involving  the 
use  of  land  for  specific  purposes,  In  practical 
effect  the  franchise  Is  nothing  other  than 
a  lease,  with  a  right  of  possession  and  use 
for  the  Indicated  purposes.  Pol.  Code,  | 
2911.  Nor  need  the  slightest  apprehension 
be  felt  that  the  power  so  to  lease  may  result 
in  a  monopoly  comparable  to  that  which 
might  follow  the  power  to  sell.  In  the  case 
of  sale,  the  title  and  control  over  the  land 
are  gone.  In  the  case  of  leases,  all  proper 
restrictions  may  be  cast  about  the  use.  An 
entry  by  the  lessor  may  be  had  for  breach 
of  covenant ;  possession  of  the  land,  with  its 
improvements,  after  the  term  of  years,  re- 
turns to  the  municipality  and  state,  and  in 
the  meantime  the  interests  of  navigation  and 
commerce  are  not  impaired,  but  are  In  the 
highest  degree  stimulated  and  fostered.  The 
lease  in  this  instance  Is  ^ical.  Vast  ex- 
penditures were  made  which  the  lessor  would 
never  have  made,  and  to  a  portion  of  land — 
a  mere  fragment  of  all  of  the  like  water 
front  lands — access  Ja  given  to  a  transcon- 
tinental railroad  for  all  purposes  of  inland 
and  marine  commerce,  while  at  the  expira- 
tion of  the  term  of  the  lease  the  possession 
of  the  lands  retoma  to  the  state.  What  p<d- 


Icy  more  beneficial  to  the  state  Itself  tban 
this,  it  would  not  be  easy  to  point  out  No 
other  matters  call  for  special  mention. 

For  the  foregoing  reasons,  the  judgments 
and  orders  appealed  from  are  affirmed. 

We  cottcnr:  SHAW,  J.;  SLOSS.  J.;  AN- 
OBLLOni.  J.i  MDLVIN,  J.;  LORIOAN,  J. 


SAN  PBDBO,  L.  A.  *  S.  L.  R.  CO.  T.  NBL- 

SON  et  bL  (L.  A.  2,T59.) 
(Supreme  Court  of  California.    Dec.  19,  1911. 
Rehearing  Denied  Jan.  18,  1912.) 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  Goun^;  N.  P.  Conrey,  Judge. 

Action  by  San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company  againat  Gussie  Nel- 
son and  others.  From  a  jnocmeDt  for  plaintiff 
and  from  an  order  denying  defendants  a  new 
trial,  they  appeaL  AfBrmed. 

Dlan  B.  Gardner,  for  appellants.  A.  8.  Hal- 
Bted,  Miner  P.  Ooodrlch,  and  S.  M.  Johnstone, 

for  respondent. 

FHR  GUSIAH.  This  la  an  appeal  from  the 
judgment  and  from  an  order  denying  the  de- 
fendants* motion  for  a  new  triaL  The  case  Is 
in  all  essential  particulars  Identical  with  the 
cases  entitled  San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company  v.  Hamilton  et  a).  (L. 
A.  No.  2,588),  and  HarailtoQ  et  al.  v.  San 
Pedro,  Los  Angles  &  Salt  Lake  Railroad  Com- 

Cy  (L.  A.  No.  2,540),  119  Pae.  10T3,  which 
e  been  this  day  decided  In  bank  upon  an 
opinion  filed. 

Upon  the  authority  of  those  cases,  and  for 
the  reasons  given  in  tbe  opinion  aforesaid,  the 
judgment  and  order  herein  appealed  from  are 
affirmed. 


McPHEB  V.  RECLAMATION  DIST,  NO.  766 

et  aL    (Sac  1,980.) 
(Supreme  Court  of  California.   Btc  14,  1911. 

Rehearing  Denied  Jan.  IS,  1912.) 
1.  JcDoiani  (i  432*)  —  ENroBOEUNT  — IN- 

JURCTION. 

Where  a  defense  existed  in  favor  of  a  par- 
ty, bat  could  not  be  Interposed  In.  the  action  in 
which  a  judgment  compleined  of  was  rendered. 

equity  would  restrain  the  enforcement  <n 
the  JudgmeDt  until  such  proceeding  couM  be 
taken  to  render  the  defense  available. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  816-819;  Dec  Dig.  1  432.*} 

Z  DbAINS    (I    91*)  —  JUDOHEKT— BNrOBOI- 

UENT. 

In  an  action  to  enforce  an  assessment 
levied  by  a  reclamation  district,  a  landowner 
denied  that  the  district  was  legaily  created;  but 
on  appeal  It  was  held  that  the  validi^  of  the 
organization  of  the  district  conld  not  be  ques- 
tioned in  an  action  on  tbe  assessment,  if,  when 
the  assessment  was  levied,  the  district  had  a  de 
facto  existence.  T^e  coart  then  decided  that 
the  validity  of  the  organisation  of  the  district 
could  be  tested  only  on  quo  warranto,  and  that 
at  the  time  tbe  assessment  was  levied  It  had  a 
de  facto  existence.  The  landowner  immediately 
instituted  quo  warranto  proceedings  to  test  the 
validity  of  the  o^nization  of  the  district,  and 
while  these  proceedings  were  pending  other 
proceedings  were  instituted  to  sell  tier  lend  for 
nonpayment  of  the  assessments.    Held,  that 
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sodi  owner  was  not  sntiQed  to  an  injonction 
restraininc  die  protecation  of  such  proceedings 
nntO  the  quo  warranto  case  was  detonnined, 
since.  cTsn  if  a  jadgment  of  ouster  against  the 
district  was  rendered,  it  would  not  annul  or  af- 
fect the  acts  performed  bj  the  district  prior  to 
the  judgment;  snch  judgment  of  ouster  not  be- 
ing retroactive  so  as  to  affect  or  destroy  acts  or 
contracts  made  prior  to  its  rendition. 

[Ei,  Note.— For  other  caaea,  see  Draini,  Dec 
Dig.  I  91.*] 

8.  jDDouBNT  (S  713*)  —  Ites  Judicata— Di- 

nnsEs— EsTOPPEu 

A  suit  having  been  institnted  by  a  reclama- 
tion district  to  sell  a  landowner's  property  for 
nonpayment  of  an  assessment,  she  defended  on 
the  ground  that  the  district  was  without  legal 
organisatl<nL  On  appeal,  it  was  held  that  the 
district  was  a  de  facto  corporation,  and  the 
assessment  therefore  enforceable.  The  owner 
thereafter  bronght  qno  warranto  to  test  the  va- 
lidity of  the  district.  EOd,  that  the  landowner 
in  snch  prior  acdoa  either  litigated  the  Ques- 
tion of  the  district's  de  facto  e^tence  and  was 
defeated  thereon,  or  had  an  opportunity  to 
show  want  of  de  facto  ezistence  and  failed  to 
do  so;  in  either  of  which  events,  the  prior 
judgment,  finding  that  the  district  had  a  de 
facto  existence,  was  res  judicata. 

[Ed.  Note. — For  other  cases,  see  Judgment; 
Cent  Dig.  IS  1234-1241;  Dec  Dig.  |  713.*] 

In  Bank.  Appeal  from  Superior  Court, 
Yolo  Goun^:  N.  A.  Hawtdna,  Judge. 

Action  hr  Anna  HePhee  against  Reclama- 
tion Dlstxlct  No.  766  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  AT- 
firmed. 

See,  also,  IB  OsL  App.  382. 109  Fac.  1100. 

Hudson  Grant  and  V.  S.  Webb,  Atty.  Oen. 
(E.  A.  Bri^ord,  of  connael),  for  appellant 
A.  L.  Shinn  and  Sliinn  ft  Shinn,  for  respond- 
ents. 

SLOSS,  J.  Plaintiff  Is  the  owner  of  cer- 
tain lands  in  Tolo  county.  She  is  seeking  to 
tree  these  lands  from  the  lien  of  assesranents 
levied  by  the  defendant  Reclamation  District 
No.  765.  Her  contention  is  that  the  proceed- 
ings leading  up  to  the  attempted  formation 
of  said  district  were  void  for  want  of  Juris- 
dictional prerequisites.  A  proceeding  In  quo 
warranto  has  been  instituted  in  the  name  of 
the  people  of  the  state  against  said  district  to 
test  its  right  to  corporate  existence.  The 
present  action  la  one  in  equity,  and  la 
brought  to  enjoin  the  enforcement  of  the  as- 
sessment liens  until  the  conclusion  of  the  quo 
warranto  proceedings  shall  have  determined 
whether  or  not  there  Is  a  reclamation  dis- 
trict authorized  to  levy  assessments.  The 
court  below  sustained  a  demurrer  to  the 
amended  complaint,  and,  the  plaintiff  declin- 
ing to  amend  further,  judgment  was  entered 
in  favor  of  defendants.  From  this  judgment 
the  plaintiff  appeals. 

The  amended  complaint  begins  by  setting 
forth  the  steps  taken  in  the  attempt  to  form 
Reclamation  District  No.  765.  We  need  not 
undertake  to  state  th^  matters  In  detail. 
It  is  oiough  to  say  that  there  was  a  failure 
to  publish  the  petition  for  the  organization 


of  the  district  for  the  period  required  by  ttie 
statute  (PoL  Code,  f  3447),  and  that  this  fail- 
ure, as  Is  conceded  by  the  respondrats,  went 
to  the  jurisdiction  of  the  board  of  eupervls- 
ors  to  form  the  district,  and  Is  fatal  to  the 
de  jure  existence  of  snch  district. 

The  pleading  then  goes  an  to  describe  the 
various  steps  leading  up  to  the  levy  of  an 
assessment  on  the  lands  within  the  district 
(Including  the  lands  of  plaintiff)  to  pay  the 
cost  of  reclamation  work.  All  of  this  was 
done  without  the  Imowledge  of  the  plaintiff. 
Upon  her  refusal  to  pay,  an  action  was  be- 
gun against  her  in  the  name  of  said  Recla- 
mation District  No.  765,  to  enforce  said  as- 
s^ment.  In  that  action  said  defendant 
(plaintiff  herein)  attempted  to  defend  by  de- 
nying the  all^tlon,  contained  In  the  com- 
plaint therein,  that  said  pretended  district 
was  duly  organized  and  existing  as  a  recla- 
mation district  and  constltnted  a  public  cor- 
poration and  ageaicy,  and  relied,  in  support 
of  such  d«ilal,  upon  the  facts  above  stated, 
showing  that  tbere  never  had  been  a  valid 
organization  of  the  district  But  the  snperl< 
or  court  refused  to  entertain  the  defense, 
and  gave  judgment  for  the  plaintiff  in  said 
action.  On  appeal,  the  judgment  was  af- 
firmed by  the  District  Court  of  Appeal  tor 
the  Third  Appellate  District  on  the  ground 
that  In  that  action  the  corporate  existence 
of  the  plaintiff  therein  could  not  be  ques- 
tioned, bnt  such  existence  could  only  be 
questioned  In  proceedings  In  quo  warranto, 
at  the  suit  of  the  state.  A  petition  to  have 
the  cause  heard  in  the  finpreme  Court  was 
denied  and  the  Jodgmoit  In  favor  of  the  dis- 
trict became  final.  Thereaftw  the  deCsndant 
In  that  action,  and  plaintiff  herein,  Anna  Mc- 
Phee,  applied  to  tia  Attorney  Gomal  for 
leave  to  Institute  proceedings  in  quo  warran- 
to against  the  said  district  Such  leave  was 
granted,  and  an  action,  entitled  'Teople  of 
the  Stats  of  Oallfomia,  on  the  rdatltm  of 
Anna  McFbee  t.  Reclamation  District  Na 
765  et  al.."  was  instituted  and  is  now  paid' 
Ing.  In  that  acticot  the  right  of  the  defend- 
ant to  exist  as  a  corporation  or  public  agen- 
cy is  involved.  After  the  commencement  of 
such  proceedings  In  ths  name  of  the  people, 
and  notwithstanding  the  pendency  thereof; 
the  defendants  caused  «ecutlon  to  be  iasoed 
upon  the  Judgment  theretitfore  obtained 
against  the  plaintiff,  and  pursuant  th«eto 
the  sheriff  of  Yolo  county  gave  notice  that 
plaintiff's  lands  would  be  sold  on  such  execu- 
tion on  the  14th  day  of  January,  1911.  This 
action  was  commenced  on  the  13th  day  of 
January,  1911,  for  the  purpose  of  obtaining 
an  injunction  restraining  the  lUstrlct  and 
the  sheriff  from  selling  plaintlfTs  lands  un- 
der said  execution  until  the  proceeding  In 
quo  warranto  could  be  heard  and  final  judg- 
ment therein  be  rendered.  The  conrt  below 
denied  a  temporary  restraining  order,  and  on 
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tbd  day  set  for  the  sale  tbe  sheriff  offered 
plaintiff's  lands  for  sale  under  the  execution, 
and  sold  property  was  stmck  off  to  lizzie 
H.  Glide,  one  of  the  defoidanta  herein,  for 
tbe  amount  of  the  Judgment,  Interest,  and 
coats.  A  certlflcate  of  sale  was  executed  and 
ddlvered  by  the  sheriff  to  said  purchaser. 
After  such  sale,  the  plaintiff,  with  leave  of 
conrt,  filed  her  amended  complaint,  In  which 
she  set  forth,  In  addition  to  the  foregoing 
fticts,  the  commencement  of  a  second  action 
against  her  by  the  defendants  to  enforce  a 
second  assessm^t  agatnet  hw  lands.  The 
prayer  of  the  ainended  complaint  la  for  an 
injunction  restraining  tbe  execution  of  a 
sheriff's  deed  under  the  sale  made,  and  tbe 
prosecntion  of  the  action  on  the  second 
amendment,  nntU  tbe  determinatloii  ct  the 
proceeding  In  quo  warranto. 

The  position  of  the  appellant  is  that  InaB- 
much  as  she  was,  In  the  litigation  Instituted 
by  the  district  to  foreclose  tbe  alleged  lien, 
precluded  from  showing  In  defense  that  the 
district  was  never  legally  organized,  but  was 
remitted  to  the  remedy  of  quo  warranto, 
she  should  in  equity  and  Justice  be  entitled 
to  protect  her  land  from  forced  sale  under 
sncb  assessmoit  until  the  question  of  the 
legality  of  the  alstence  of  the  district  can 
be  determined  in  the  only  proceeding  by 
which  she  may  have  It  tested.  The  effect  of 
tbe  det^lon  in  the  action  brou^t  by  tbe  dis- 
trict against  the  plaintiff  was,  it  Is  argued, 
to  bold  that  any  set  of  persons  acting  with- 
out authority  <tf  tbe  statute  may  assume  to 
be  a  reclamation  district,  may  levy  assess- 
ments upon  land,  and  then  onforce  such  -as- 
sessnients  by  flctions  in  which  their  want  of 
power  to  proceed  cannot  be  questioned.  Un- 
lees  tbe  property  owner  can,  by  some  other 
form  of  proceeding,  litigate  the  questitm  of 
the  right  at  such  pnsons  to  so  i«oceed,  he 
is,  says  the  appellant,  deprived  of  his  prop- 
erty without  doe  process  of  law.  If  the  only 
(^iportnnity  of  the  landowner  to  raise  this 
questlMi  is  In  quo  warranto,  and  he  dUigentr 
ly  proceeds  to  seek  this  remedy,  he  must  be 
protected  in  tbe  possession  of  his  land  until 
the  qao  warranto  proceedli«a  can  be  brought 
to  a  determination. 

The  opinion  of  tbe  District  Gonrt  of  Ap- 
peal affirming  the  Judgment  against  plaintiff 
Is  reported  in  18  Cal.  App.  at  page  382,  100 
Pac.  1106.  under  the  title  of  "Re^amation 
District  No.  765  V.  Anna  McPbee."  If  It 
were  true  tbat,  in  that  cnse.  the  Oonrt  of 
Appeal  bad  held  that,  in  an  action  brou^t 
in  the  name  of  a  pretended  reclamation  dis- 
trict, the  landowner  could  not  defend  upon 
the  ground  that  there  was  no  sudi  distflct, 
and  tbat  tbe  only  way  in  which  the  existence 
of  the  district  could  be  questioned  was  by 
quo  warranto,  the  position  of  the  appellant 
would  be  unanswerable,  for  certainly,  as  was 
said  in  Piper  v.  Rhodes,  30  Ind.  309,  "there 
must  be  a  corporation  to  authorize  tbe  col- 
lection of  assessmwtB,"  and  the  law  must. 


in  some  form  of  proceeding,  give  to  such  ap- 
pellant an  opportunity  to  deny  the  existence 
of  a  district  authorized  to  levy  assessments 
before  her  land  is  finally  taken  from  her. 
If  her  only  remedy  against  an  attempt  to 
burden  her  land  with  asseesmrats  levied  by 
unauthorized  persons  assuming  without 
right  to  act  as  a  reclamation  district  Is  by 
quo  warranto,  and  she  Is  proceeding  as  dili- 
gently as  may  be  to  assert  this  remedy,  she 
Is  entitled  in  the  Interim  to  tbe  protection  of 
a  court  of  equity. 

[1]  Tbe  fact  tbat  the  Judgment  foreclosing 
the  lien  has  gone  against  her  would  not  af- 
fect her  right.  If  tbe  facts  entlUlng  her  to 
attack  the  assessment  were  of  such  a  nature 
that  she  was,  by  reason  of  some  rule  of  law, 
precluded  from  asserting  them  In  defense  to 
the  foreclosure  suit.  Where  a  defense  exist- 
ed In  favor  of  a  party  defendant,  but  could 
not  be  Interposed  In  tbe  action  In  wblcb  tbe 
Judgment  complained  of  was  rendered,  equity 
will  restrain  tbe  enforcement  of  tbat  Judg- 
ment. N.  T.  &  H.  B.  Co.  V.  Haws,  56  N.  Y. 
175;  Scott  V.  Shreeve,  12  Wheat.  607,  6  L. 
Ed.  744;  HIbbard  v.  Eastman,  47  N.  H.  607, 
93  Am.  Dec.  467;  FerreU  v.  Allen,  6  W.  Va. 
43. 

[2]  But  an  examination  of  the  opinion  In 
Beclamatlon  District  v.  McPhee  shows  that 
the  court  did  not  lay  down  the  rule  as  broad- 
ly as  tbe  appellant  claims.  What  was  held 
was  that  the  validity  of  the  organization  of 
the  district  could  not  be  questioned  by  the 
defendant  in  an  action  on  the  assessment,  if 
at  the  time  of  levykta  the  aaaettment  the  Ma- 
trtof  had  a  de  facto  ewiatmce.  As  aK>ean 
by  that  opinion,  the  court  decided  tbat  the 
reclamation  district,  plaintiff  herein,  al- 
though not  validly  organized,  was  a  de  facto 
corporation,  and  it  was  tor  this  reason  that 
it  vras  held  that  its  de  Jure  existence  conld 
not  be  collaterally  questioned  In  a  proceeding 
brong^t  by  it  to  enforce  Its  assessments.  It 
was  not  held  that  In  an  action  on  an  assess- 
ment, brought  by  a  pretended  reclamation 
district,  tile  landowner  could  not  show  in  de- 
fense that  the  body  or  i>ersonB  assuming  to 
assess  hia  land  and  to  bring  an  action  to  ok- 
force  the  assessment  had  no  existence,  ei- 
ther de  Jure  or  de  taxto,  as  a  corporation.  On 
the  contrary,  It  was  stated  that,  If  tbe  pre- 
tended corporation  had  bad  no  de  facto  ex- 
istence. Its  right  to  exist  might  have  been  at- 
tacked ct^terally  in  an  action  on  the  as- 
sessment. But,  concluding  that  the  district 
was  Aown  to  have  had  a  de  facto  existence, 
the  court  htid  that  the  legality  of  the  steps 
taken  for  Its  formation  conld  not  be  attacked 
In  tbe  action  to  enforce  tbe  assessment  This 
waa  based  upon  the  rule  that  tbe  validity  of 
an  assessmait  levied  by  a  de  facto  corpora- 
tion of  this  character  does  not  depend  upon 
the  fact  of  the  de  Jure  character  of  the  cor^ 
poratlon.  Anything  contrary  to  this  rule 
that  may  have  been  said  In  Reclamation  Dis- 
trict T.  Burger,  122  CaL  442.  6S  Pac.  166; 
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most  b«  dlsngarded  u  oonaicting  with  a 
long  line  of  nrlier  and  later  declsIoDs,  many 
of  which  are  cited  by  the  District  Court  of 
Appeal  In  ItB  opinion  (18  CU.  App.  at  psse 
888. 100  Pac.  U06). 

XJaOex  these  drcnmetancei  It  la  dlfflcnlt 
to  see  how  an  Injunction  restraining  the  ex- 
ecution of  a  sheriff's  deed  until  the  deter- 
mination of  the  quo  warranto  proceedings 
would  be  of  any  benefit  to  plaintiff.  If  the 
reclataiatlon  district  was  a  de  fiicto  corpora- 
tion, a  Jadgmoit  In  quo  warranto,  even 
though  it  should  determine  that  the  district 
had  not  been  legally  organized,  would  not 
annul  or  affect  the  acts  performed  by  It  be- 
fore the  Judgment  In  quo  warranto.  People 

rUnt,  64  Cal.  48,  28  Pac.  495;  23  Am.  & 
Eng.  Ency.  of  Law,  628,  629 ;  Gaff  t.  Flesh- 
er,  83  Ohio  St  115;  Scbaefer  v.  People.  20 
111.  App.  606.  "A  judgment  of  ouster  Is  not 
retroactive  so  as  to  alTect  or  destroy  acts 
done  or  contracts  made  prior  to  its  rendi- 
tion." 23  Am.  &.  Eng.  Ency.  of  Law,  629.  If 
the  assessments  when  levied  were  valid  be- 
cause of  the  de  facto  character  of  the  corpo- 
ration, their  validity  could  not  be  destroyed 
by  a  subsequent  adjudication.  In  an  action 
at  the  suit  of  the  state,  that  the  alleged  dis- 
trict had  no  1^1  right  to  corporate  exist- 
ence. 

[3]  But,  argues  the  appellant,  the  facts 
alleged  by  her  In  the  present  complaint  show 
that  the  reclamation  district  never  had  even 
a  de  facto  existence.  We  need  not  enter  In- 
to any  discussion  of  this  point.  The  sup- 
posed de  facto  existence  of  the  district  was 
the  only  ground  upon  which  this  plaintiff  as 
defendant  In  the  action  to  enforce  the  assess- 
ment was  i^eclnded  from  showing  the  want 
of  legal  anthorlty  of  the  assumed  district 
Under  the  law  laid  down  by  the  Court  of  Ap- 
peal, It  was  certainly  open  to  her  to  show  In 
defense  that  tbwe  was  neither  a  de  jure  nor 
a  de  facto  corporation.  One  of  two  things 
must  then  be  true:  Either  she  litigated  in 
that  action  the  question  of  the  de  facto  ex- 
istence of  the  district,  and,  havli^  bem  de- 
feated on  this  issue,  is  estopped  by  the  final 
Judgment  from  again  raising  the  same  ques- 
tion in  this  action;  or  else,  having  had  the 
opportunity  to  show  the  want  of  de  fiicto 
(In  addition  to  de  Jur^  existence  In  defense 
to  the  former  action,  she  failed  to  show  it 
If  the  court  In  the  suit  oa  the  assessment 
did  actually  determine  that  the  plaintiff 
therein  was  a  de  facto  corporation,  and  the 
question  was  In  issue,  the  plaintiff  cannot 
now  urge  that  the  determination  on  this 
point  was  enoneons.  When  a  Judgment  has 
mice  become  final,  its  conclusive  effect  upon 
the  ^rties  with  respect  to  the  matters  ad- 
judicated does  not  depend  In  any  degree  up- 
on the  correcftiess  of  the  adjudication.  On 
the  other  hand,  if  the  plaintiff  failed,  in  the 
former  action,  to  plead  and  show  that  there 


was  no  de  fiicto  corporation,  She  Is  equally 
precluded  ffom  raldng  the  point  now.  Eq- 
uity will  not  relieve  against  a  final  Judgment 
upon  any  ground  which  ml^t  have  been  as- 
serted as  a  defense  in  the  action  In  which 
the  judgm^t  complained  of  was  rendered. 
25  Cyc.  1006;  Agard  v.  Valencia,  38  CaL  292; 
Ede  T.  Hazen.  61  Cal.  360. 

In  what  we  have  said,  we  have  confined 
ourselves  to  a  discussion  of  the  plaintiff's 
prayer  for  an  injunction  restraining  the  en- 
forcement of  the  Judgment  obtained  on  the 
first  assessment  If  the  grounds  for  sustain- 
ing the  denial  of  this  relief  be  sonnd,  the 
plaintiff  is  in  no  better  position  to  restrain 
the  prosecution  of  the  action  to  enforce  the 
second  assessment  The  want  of  de  facto 
existence  is  available  to  the  appellant  In  de- 
fense of  that  action,  unless  she  Is  estopped 
by  the  judgment  in  the  first  acUon.  We  ex- 
press no  opinion  as  to  which  of  these  alter- 
natives be  correct;  but  in  either  view,  there 
is  no  ground  for  the  interposition  of  equity. 
Furthermore,  the  granting  of  an  injunction 
to  stay  proceedings  in  the  pending  action  on 
the  second  assessment  would  be  directly  con- 
trary to  the  provisions  of  subdivision  1  of 
section  3423  of  the  Civil  Code.  Spreckels  v. 
Hawaiian  O.  &  S.  Co..  117  CaL  877.  49  Pac. 
353;  Wright  v.  Superior  Court,  188  Cal.  468, 
73  Pac.  146. 

It  would  seem,  therefore,  that  the  court 
low  rightly  sustained  the  demurrer. 

The  Judgment  la  afiOrmed. 

We  concur:  SHAW,  X;  ANGELLOTTI, 
J.;  LORIGAN,  J.;  HENSHAW,  J.;  M£U 
VIN,  J. 


WELCH  V.  WARE,  County  Auditor. 
(S.  F.  6,629.) 
(Supreme  Coort  of  California.  Dec.  21,  1911.) 
1.  Woods  and  Fobests  (%  7*)^Countt  Fibe 

Wabdens— PowM  or  <3oDBTr  SnPEavisoaa 
Under  St  1906,  p.  286,  anthorizinp  the 
state  forester  to  appoint  county  fire  wardens, 
who  may  receive  payment,  from  the  county 
or  trom  private  sources,  an  order  of  the  board 
of  supervisors  removing  as  "fire,  fish  and 
game  warden"  one  who  held  both  offices  of  fire 
warden  and  fish  and  game  warden,  while  in- 
valid ao  far  as  it  attempts  to  remove  him  as 
fire  warden,  does  operate  to  deprive  him  of 
rii^t  to  any  compensation  from  the  oonntf . 

[Ed.  Note.— For  other  cases,  see  Woods  and 
Forests,  Dec  Dig.  S  7.*1. 

2  Fish  (f  11*>-Gamb  (1  6*)-F[aB  akd  Game 

WaBDENS  —  KElfOVAI.  —  POWEB   OV  BUPEB- 

vieoBS. 

Under  PoL  Code,  I  414Mi.  antbafiaiBg  the 
removal  of  a  eonnty  fish  and  game  wardMi  for 

cause,  an  order  attempting  to  remove  one  as 
such  officer  without  charges,  notice  thereof,  and 
opportunity  to  be  heard  ia  void,  entltUng  him 
to  the  compenaation  fixed  for  the  office. 

[Ed.  Note.— For  other  esaea,  see  Fish,  Dec. 
Dig.  I  11  ;*  Gsme.  Dec  Dig.  |  6.*] 

In  Bank.  Appeal  Arom  Snpolor  Court; 
Santa  Cms  County ;  Lucas  F.  Smith,  Judga 
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Fetttton  br  Walter  R.  Wddi  for  writ  of 
mandate  agalnat  WUlett  Ware,  Auditor  of 
tlie  CooDtr  of  Santa  Cruz.  Judgment  grant- 
ing a  peremptor?  writ,  and  respondent  Bp- 
peals.   Modified  and  affirmed. 

Benj.  K.  Knight.  Diet  Atty.,  for  appellant 
Oharlee  B.  Younger,  for  reapondmt 

LORIQAN,  J.  This  la  an  appeal  from  a 
Judgment  granting  petltlfnier  a  praemptory 
writ  of  mandate. 

[1]  On  April  SO,  1907,  pHltloner  was  ap- 
pointed by  the  state  forester  of  the  state  of 
California  a  voluntary  fire  warden  for  Santa 
Cruz  county.  He  qualified  as  such,  and  has 
since  continued  to  perform  the  duties  of  such 
fire  warden.  On  January  4,  1900,  be  was 
a  single  order  of  the  board  of  supervisors  of 
Santa  Cruz  county  appointed  the  fish  and 
game  warden  of  said  county  and  also  fire 
warden  thereof  for  the  ensuing  two  years 
with  a  g^eral  salary  fixed  at  $100  a  month, 
and  he  duly  qualified  as  such  fish  and  game 
warden  under  said  appointment  On  May  18, 
1900,  the  members  of  said  board  of  supervi- 
sors called  a  special  meeting  of  aald  board 
for  that  same  date,  setting  forth  In  the  call, 
among  other  business  to  be  transacted  at 
such  special  meeting,  "to  take  action  In  ref- 
erence to  the  appointment  of  W.  R.  Welch 
[petitioner]  as  the  fire,  fish,  and  game  war- 
den of  the  county  of  Santa  Cruz,"  and  at 
said  called  meeting  an  order  of  the  board 
was  made  and  entered  reciting  that  "It  ap- 
pearing to  the  board  that  W.  R.  Welch,  the 
fire,  fish,  and  game  warden  of  Santa  Cruz 
county  has  not  been  acting  for  the  best  inter- 
ests of  this  comity  for  the  protection  of  fish 
and  game,  and  good  and  sufficient  cause  ap- 
pearing therefor,  ♦  •  •  it  Is  by  unani- 
mous vote  ordered  that  the  office  of  fire,  fish, 
and  game  warden  of  the  county  of  Santa 
Cruz  be  declared  vacant  on  and  after  June 
1,  1909,"  and  about  June  7,  1909,  appointed 
one  Al  Malott  as  fire,  fish,  and  game  war- 
den of  the  county.  No  notice  was  given  i)e- 
titloner  by  the  board  that  It  contemplated  bis 
removal  from  the  said  office  or  offices;  and' 
no  charges  were  ever  preferred  against  said 
petitioner  by  or  before  the  board  for  viola- 
tlon  or  alleged  violation  of  the  duties  of  said 
offices  or  any  of  them,  and  after  said  at- 
tempted removal  petitioner  continued  to  per- 
form and  discharge  the  duties  of  fire,  fish, 
and  game  warden  for  said  county.  On  July 
3, 1909,  petitioner  demanded  of  the  appellant 
auditor  of  the  county,  that  he  draw  a  war- 
rant upon  the  treasurer  thereof  for  the  sum 
of  $100  or  any  other  sum  in  payment  of  the 
salary  of  petitioner  as  fire,  fish,  and  game 
warden  of  the  county  for  the  month  of  June, 
1909,  but  appellant  declined  to  draw  said 
warrant  for  said  sum  or  any  other  sum,  and 
on  bis  refusal  petitioner  brongbt  this  pro- 
ceeding In  mandamus  In  the  superior  court 
of  Santa  Cruz  county  to  compel  the  auditor 
to  draw  said  warrant  alle^^ng  the  above 
facta  as  a  basis  theretat.  After  answer  hj 


appellant  whidi  tubstantlaUy  admitted  all 
the  allegatltnis  of  the  petition,  and  a  hear- 
ing thereon,  the  superior  court  awarded  the 
petitioner  a  peremptory  writ  against  appel- 
lant as  prayed  for,  directing  him  to  issue  a 
warrant  In  favor  of  respondent  for  $100  as 
salary  for  the  said  month  of  June  as  fire, 
fisb,  and  game  warden. 

The  main  question  Involved  on  this  appeal 
la  the  valldl^  of  the  order  of  the  board  of 
supervisors  of  May  18, 1909,  removing  the  re* 
spcoidfflit  from  office.  In  considering  this 
question  It  will  have  to  be  borne  In  mind 
that  the  respondent  while  appointed  by  the 
board  of  supervisors  on  January  4,  1009,  gen- 
erally as  flr^  fish,  and  game  warden  ,of  the 
county  for  the  ensuing  two  years,  was  !n 
eCFect  appointed  to  two  different  offices,  one 
as  fire  warden  of  the  county,  the  other  as 
fish  and  game  warden  thereof,  if  it  really 
can  be  said  that  the  order  of  the  board  of 
superrlsora  appointb^  him  fire  warden  had 
even  that  effect  There  la  nothing  In  the 
statutes  authorizing  the  appointment  by  a 
board  of  supervisors  of  a  fire  warden.  Un- 
der the  act  "providing  for  the  regulation  of 
fires"  (Stets.  1905,  p.  236),  It  Is  provided  that 
"the  state  forester  shall  appoint  In  such  num- 
ber and  localities  as  he  deems  wise,  public 
spirited  citizens  to  act  as  public  fire  wardens, 
who  may  receive  payment  for  their  services 
from  the  county  or  from  private  sources." 
Under  this  provision  of  the  act  it  is  con- 
ceded by  appellant  that  the  board  of  super- 
visors of  Santa  Cruz  county  had  authority  to 
provide  for  the  payment  of  compensation  for 
respondent  as  the  appointee  of  the  state 
forester  as  fire  warden  of  Santa  Cruz  coun- 
ty, but  this  Is  the  only  authority  given  the 
board;  hence,  as  far  as  the  order  of  the 
board  appointing  respondent  fire  warden  Is 
concerned,  it  can  only  be  taken  as  evidencing 
an  election  on  the  part  of  the  board  under 
the  forestry  act  to  pay  him  as  the  appointee 
of  the  state  forester  for  his  services  In  the 
discharge  of  his  duties  under  such  appoint- 
raent  There  Is  no  provision  of  the  law, 
however,  which  requires  the  board  to  make 
compensation  to  him  In  any  given  amount  or 
If  compensation  is  allowed  him  by  the  board, 
that  It  shall  continue  for  any  given  time  or 
tferm. 

[2]  The  situation,  however.  Is  dlfFerent  as 
to  the  appointment  of  a  fisb  and  game  war- 
den. Section  4149b  of  the  Political  Code  pro- 
vides that  "the  board  of  supervisors  of  each 
county  may  In  the  discretion  of  the  board 
*  *  *  appoint  a  suitable  person  to  serve 
for  the  period  of  two  years  from  the  date  of 
his  appointment  as  fish  and  game  warden  of 
the  county.  Such  fish  and  game  warden  may 
be  removed  by  the  board  of  supervisors  for 
Intemperance,  neglect  of  duty  or  other  good 
and  sufficient  reasons."  And  section  4149d 
provides  that  the  salary  of  the  fish  and  game 
warden  shall  be  in  counties  of  the  thirteenth 
class  (to  which  Santa  Cruz  county  belongs) 
the  sum  of  $B0  per  month.  In  additUm,  be 
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performance  of  his  duties.  "Said  salary  and 
expenses  mast  be  paid  monthly  from  tbe 
county  treasury."  Having  directed  attention 
to  tliese  prorisions  of  the  law  respecting  the 
dual  offices  held  by  respondent,  we  proceed 
to  a  consideration  of  tbe  merits  of  tbe  ap- 
peal. 

The  claim  of  tbe  appellant  Is  that,  as  far 
as  the  appointment  of  respondent  as  fire  war- 
den is  concerned  (treating  tbe  order  of  Jan- 
uary 4,  1909,  as  an  appointment),  tbe  board 
bad  authority  to  remove  him  at  any  time,  as 
no  term  for  his  appointment  Is  provided  by 
law,  and  the  provisions  of  section  4149d  of 
tbe  Political  Code  have  no  application,  and 
that  this  latter  provision  of  tbe  Code  relat- 
ing to  tbe  removal  of  the  fish  and  game  war- 
den for  certain  causes  or  any  good  or  suffi- 
cient reason  left  It  entirely  to  the  board  of 
supervisors  to  remove  him  summarily  for  any 
reason  satisfactory  to  itself  without  any 
charges  made  or  hearing  thereon,  and  that 
tbe  contrary  view  taken  by  the  trial  court 
was  erroneous.  In  support  of  this  latter  po- 
sition appellant  relies  on  the  Matter  of  Gar- 
ter, 141  Cal.  316,  74  Pac.  997. 

Ab  far  as  the  attempted  removal  of  re- 
spondent from  the  office  to  which  he  was 
appointed  as  fish  and  game  warden  Is  con- 
cerned, we  are  satisfied  that  the  conclusion 
of  the  trial  court  was  correct  This  point  is 
thoroughly  settled  by  tbe  recent  decision  of 
this  court  In  Bannerman  v.  Boyle,  116  Pac. 
732.  In  that  case  tbe  charter  of  the  city  and 
county  of  San  Francisco  provided  that  the 
board  of  education  sball  be  composed  of  four 
school  directors  appointed  by  the  mayor 
whose  term  of  office  shall  be  four  years,  so 
classified  that  tbe  term  of  one  of  them 
should  expire  each  year.  Bannerman  was 
ai^oiuted  In  1909  to  hold  for  the  remainder 
of  an  unexpired  term  ending  January  8, 
1911.  On  February  15, 1910,  the  mayor  with- 
out any  notice  or  hearing  removed  or  at- 
tempted to  remove  him  from  office  and  at- 
tempted to  appoint  another  to  fill  the  assum- 
ed vacancy.  Baunerman  refused  to  vacate 
the  office,  denied  the  validity  of  the  action 
of  the  mayor  in  attempting  to  remove  him, 
and  in  due  time  brought  an  original  proceed- 
ing in  mandamus  In  this  court  to  comi>el 
the  auditor  to  pay  his  monthly  salary  which 
had  accrued  subsequent  to  the  attempted 
removal.  The  charter  of  the  city  of  San 
l<'rancisco  (section  1^  provides  tbat  "any 
elected  officer  except  supervisors  may  be  sus- 
pended by  tbe  mayor  and  removed  by  the 
supervisors  for  cause;  Ofid  onv  appointed  of- 
ficer may  ^  removed  fry  the  mayor  for  cause. 
Tbe  mayor  shall  appoint  some  person  to  dis- 
charge the  duties  ot  the  office  during  tbe 
period  of  such  BDspenBlon.**  It  was  sought 
to  sustain  the  action  of  the  mayor  under  this 
provision  of  tbe  diarter;  that  It  conferred 
upon  him  authority  to  Bommarily  remove 
any  appointive  officer  without  the  fbrmnla- 


ed  that  the  mayor  bad  no  power  to  proceed 
against  such  appointive  officer  without  diarg- 
es  preferred  against  him  constltudnx  "cause" 
and  giving  the  officer  notice  and  an  oppor- 
tunity to  be  beard  In  def^ise  before  convic- 
tion and  removal.  In  disposing  of  this  quee- 
tlon  this  court  said:  "Upon  this  question, 
tbe  great  wels^t  of  authority  Is  to  the  ef- 
fect tbat  where  an  officer  Is  appointed  for  a 
fixed  term,  and  it  is  provided  that  he  may  be 
removed  during  the  term  for  cause,'  without 
other  quall^rlng  words,  such  removal  cannot 
be  made  except  after  notice  and  a  hearing. 
Mr.  Tbroop  states  It  thus:  The  doctrine 
that  an  officer  can  be  removed  only  upon 
notice^  and  after  a  hearing,  where  tbe  tenure 
of  his  office  iB  during  good  behavior,  or  un- 
til removal  for  cause  or  for  a  definite  turn, 
subject  to  be  rmoTed  for  cause,  •  •  • 
may  be  regarded  as  settled  law  bi  this  coun- 
try.' Throop  on  PuUle  Officers,  |  364.  Mr. 
Mechem  says:  'Where  the  appointment  or 
election  Is  made  for  a  definite  term  or  dor- 
ing  good  behavior,  and  tbe  removal  Is  to  be 
for  cause,  It  Is  now  clearly  estaUlshed  by 
the  great  weight  of  authority  that  tbe  powo* 
of  removal  cannot,  except  by  clear  statutory 
authority,  be  exerdsed  without  notice  and 
hearing,  but  that  tbe  exlst^ce  of  tbe  cause, 
for  which  tbe  power  is  to  be  exercised,  most 
first  be  determined  after  notice  has  been 
given  to  the  officer  of  tbe  charges  made 
against  him  and  be  has  been  given  an  oppor- 
tunity to  be  heard  In  his  defense.*  Mechem 
on  Officers,  S  454.  Tbe  same  Is  said  to  be 
the  rule  by  Mr.  Dillon.  Dillon,  Mnn.  Corp. 
{  250.  A  large  number  of  decisions  are  dted 
m  support  of  this  doctrine.  The  following 
apply  the  doctrine  to  cases  like  the  present 
one,  where  tbe  tenure  Is  for  a  fixed  term." 
Here  a  number  of  cases  are  dted  by  the  court 
sustaining  the  doctrine:  "Many  of  these 
are  cases  where  tbe  power  to  remove  was 
qualified,  as  here,  simply  by  the  words,  for 
(»use';  in  others  particular  causes  are  sped- 
fled,  such  as  'offidal  misconduct,'  'inability 
or  misbehavior,'  and  the  like.  Tbe  distinc- 
tion 1b  not  material.  The  words  'for  cause,* 
without  more.  Imply  good  cause;  the  exist- 
ence of  some  facts  which  would  constitute 
a  reasonable  cause  for  the  removal."  There 
Is  no  dlfTerence  between  the  terms  of  the 
charter  provision  construed  In  the  foregoing 
decision  and  the  terms  of  the  provision  of 
section  4149b  allowing  the  removal  of  a  fish 
and  game  warden  appointed  for  a  fixed  term 
under  the  law  only  for  cause.  Under  sndi 
provision  of  the  Code,  the  respondent  could 
only  be  legally  removed  after  an  opportunity 
to  be  beard  on  diarges  preferred  against 
him.  Nor  Is  It  necessary  to  discuss  tbe  Car- 
ter  Case  becsuse  It  Is  fully  considered  In  tbe 
Bannerman  Oase  and  tbe  doctrine  announced 
there  is  shovrn  to  have  no  application  to  a 
provision  of  law  wltb  reference  to  tAe  !»• 
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moral  of  offlcen  for  cause  such  as  is  Involr- 
ed  here. 

It  therefore  follows  under  the  foregoing 
decision  that  the  action  of  the  board  of  so- 
perrlsors  In  as  far  as  It  attempted  to  remove 
plaintiff  from  the  office  of  fish  and  game 
warden,  wlthont  charges  made  and  notice 
thereof  and  an  opportunity  to  be  heard,  was 
void,  and  petitioner  still  held  the  office  of 
flsh  and  game  warden  during  the  month  of 
Jnne,  was  entitled  to  whatever  amount  his 
salary  as  snch  was.  and  to  a  writ  compel- 
ling the  auditor  to  draw  a  warrant  on  the 
treasnrer  therefor.  But.  while  the  attempt 
of  the  board  to  remove  bim  as  flsh  and  game 
warden  was  Told,  we  are  satisfied  that  the 
order  of  the  board,  In  as  far  as  it  was  di- 
rected against  him  aa  Are  warden,  was  valid. 
Of  coorse,  the  board  of  snpervisore  could 
not  revoke  bla  appointment  aa  fire  warden 
because  tiiat  came  offi^lly  ffom  the  state 
forester.  The  board  had,  however,  on  Jan- 
nary  4,  190B,  whoi  it  made  the  order  ap- 
pointing him  flsh  and  game  wardoi  also 
formally  appointed  him  flre  warden  for  two 
years  at  an  aggregate  salary  In  his  dual  ca- 
pacities of  $100  a  month.  The  only  purpose 
of  «towigtiflt<wg  liim  an  appointee  of  the  board 
as  flre  warden  for  the  county  of  Santa  Oms 
was  to  authorise  payment  for  his  services  as 
such  from  the  county,  wbidi  was  all  tike 
board  was  authorised  to  do.  It  was  a  mat 
ter  of  volition  with  the  board,  however, 
wbetbra  In  the  first  instance  it  would  com- 
pouate  a  flre  warden  at  all  and  in  what 
amount  and  for  how  long.  It  might  provide 
for  it  at  pleasure  and  revoke  it  at  any  time 
it  saw  fit,  and  all  that  the  order  of  the  board 
of  Uay  18,  1909,  amounted  to,  as  far  as  It 
affected  petltlonw's  office  as  flre  warden, 
was  to  withdraw  any  further  compensation 
to  bim  as  such  warden  after  June  1,  1909, 
and  this  the  board  had  undoubtedly  the  right 
to  do.  Even  treating  respondent  as  an  ap- 
pointee of  the  board  to  the  office  of  flre  war- 
den, as  the  law  does  not  fix  any  term  for 
which  snch  appointment  is  to  be  made,  be 
could  hold  it  only  during  the  pleasure  of  the 
board,  as  he  wonld  come  within  the  general 
rule  that,  where  no  definite  time  of  appoint- 
ment Is  fixed  by  law  for  which  an  appointee 
shall  hold,  the  board  or  officer  who  makes 
it  may  revoke  the  appointment  at  pleasure 
without  notice  or  charge;  that  the  pleasure 
of  the  appointing  officer  or  board  Is  the  meas- 
ure of  the  appointee's  term.  Throop  on  Pub. 
Officers,  §  354;  Mechem  on  Officers,  S  445. 

Now  as  to  the  validity  of  the  Judgment 
requiring  the  auditor  to  draw  a  warrant  in 
the  amount  of  $100  in  favor  of  petitioner  for 
the  month  of  Jnne,  1909. 

It  is  quite  obvious  from  the  conclusion 
that  we  have  reached  that  the  conrt  should 
not  have  ordered  the  warrant  drawn  for  tliat 
amount    The  office  of  the  flsh  and  ^me 


warden  Is  a  county  office  (PoL  Code,  |  4013), 
having  a  fi^ed  term  and  a  definite  salary  of 
$60  a  month,  with  the  additional  proviso 
that  the  board  may  further  allow  the  ex- 
penses of  the  said  fish  and  game  warden  in 
an  amount  not  exceeding  $25  monthly.  As  a 
county  officer  petitioner  was  entitled  to  have 
a  warrant  drawn  for  his  salary  for  each 
month,  as  a  warrant  for  the  salary  of  other 
county  officers  Is  drawn.  Any  amount  claim- 
ed by  him  as  expenses  must  be  presented  to 
the  board  of  supervisors  for  allowance,  which 
It  Is  conceded  In  the  case  at  t>ar  was  not 
done  by  the  petitioner.  In  fixing  the  compen- 
sation of  petitioner  at  $100  a  month,  the 
board  of  snpervisora,  as  the  salary  of  fish 
and  game  warden  could  only  be  $50  a  month, 
must  have  allowed  the  additional  sum  of  $50 
for  his  compensation  aa  fire  warden.  But  as 
the  order  revoking  bis  allowance  as  such  fire 
warden,  which  was  the  practical  effect  of  the 
order  of  May  18,  1909,  was  valid,  and  the 
order  revoking  his  ai^polntnucit  as  fish  and 
game  warden  void,  he  was  only  entitled  to 
have  drawn  in  his  Cavor  a  warrant  for  $50 
for  the  month  of  June,  1009,  for  the  salary 
fixed  1^  law  as  flsh  and  game  wardoi,  and 
a  warrant  for  that  sum  is  all  that  the  o>urt 
should  In  its  Judgment  have  directed  the  au- 
ditor to  draw. 

The  Ju^;oieiit  is  therefore  reversed,  with 
Instructions  to  the  superior  court  to  modify 
Its  Judgment  by  directing  the  auditor  to 
draw  a  warrant  on  the  treasnrw  In  favor  of 
petitioner  tor  $60  only  fi>r  his  salary  as  flsh 
and  game  warden  for  the  montti  of  June, 
1909,  and  as  so  raodlfled  the  Judgment  Is  af- 
flrmed.  The  appellant  to  recover  bis  costs. 

We  concur:  SHAW,.  J.;  ANOBLLOTTI, 
J.;  SLOS8,  J.;  MELVIN.  J.;  HENSHAW,  J. 


PEOPLE  V.  SZAFCSUB.    (Or.  1.645.) 

(Snpreme  Coort  of  California.  .Dec.  21,  1911. 
Rehearing  Denied  Jan.  18.  1012.) 

1.  Cbiminai,  Law  (8  404*)— Evidbmcb— In- 

SraUMENT  Used— iDENTinOATION. 

Evidence  in  a  homicide  case  held  snffident 
prima  facie  evidence  of  the  identity  of  a  re- 
volver  as  that  with  wlilch  the  killing  was  done 
to  authorize  its  admiasioo  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  |  404.*] 

2.  GaiHinAi.  Law  (!  666*)— TbuXi— Bsicabks 

OP  OOUBT. 

After  the  court  had  snggeated  to  defend- 
ant's counsel  the  proper  method  of  Impeacliing 
witness,  by  her  statements  at  the  preliminary 
ezamioatlon,  and,  on  his  claiming  the  right  to 
pursue  the  method  he  was  following,  because 
of  the  incompetency  of  the  interpreter,  had 
Btated  that  another  interpreter  would  be  pro- 
vided, said  counsel  expressed  a  desire  to  make 
a  statemuit  to  the  conrt,  whereon  it  s^: 
"Never  mind  what  your  statement  is.  This  Is 
a'BiBiiIl  matter.  I  want  to  straighten  it  out 
I  don't  want  any  dilly-dallying  about  small 
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matters."  ffeM,  mmark  of  tbe  coart  wu 
not  a  comment  on  tbe  weight  of  any  evidence 
of  tbe  witoesH,  bnt  referred  to  naelesa  diBcas- 
lioo  of  the  incompetency  of  the  interpreter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
U^^^Cent.  Dlf.  H  1&24-1533;  Dec  Dig.  | 

3.  Wrrifxsau  (|  246*)— InmBooxiiiTO  bt 

COUBT. 

The  interrogatins  by  the. court  of  witness- 
es on  behalf  of  the  people,  being  for  the  pur- 
pose of  bringing  out  more  clearly  some  facts 
which  their  teaumony  on  the  subject  had  left 
rather  indefinite,  cannot  be  complained  of  as 
showing  an  active  sympathy  with  the  prosecu- 
tion. 

[Ed.  Note^Tor  other  cases,  see  'Witnesses, 
Dec.  Dig.  i  246.*]. 

4.  Cbhonaz.  Law  (t  1166^*)— Tbui<— Ab- 
BUFTiraas  OF  Coun  to  DsrstTDAZfr's  Ooun- 

BIL. 

It  being  impossible  to  say  that  it  tended 
to  prejudice  defendant,  the  fact  of  the  court 
being  abrupt  in  its  proper  rulings  on  procedure 
and  emphatic  in  its  remarks  to  defendant's 
counsel  in  respect  thereto  is  not  subject  to  re- 
view. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8125;  Dec.  Dig.  |  1186^.*] 

In  Bank.  Appeal  from  SnperioT  Court,  City 
and  County  of  San  Frandaoo;  Geoige  H. 
Cabonlss,  Judge. 

Alex  Szafcaur  was  convicted  of  murder, 
and,  denied  a  new  trial,  appeals.  Affirmed. 

Henry  F.  Marshall,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  George  Beebe,  Deputy 
Atty.  Gen.,  G.  M.  Flckert^  Dtat  Atty.,  James 
F.  Br^man,  Aast  Dlst  Atty.,  and  B.  A.  Lane, 
Asst  DlBt  Atty..  tor  the  Feopl& 

LORIGAN,  J.  Appellant  was  convicted  of 
tbe  nmrder  of  bis  wife  uid  sentenced  to 
death,  and  from  the  Judgmoit  and  an  order 
denying  bis  motion  for  a  new  trial  be  ap- 
peals. 

Trouble  had  occnrred  b^eoi  appelant 
and  bis  wUie,  and  she  had  instituted  divorce 
proceedings.  Tbe  evidence  shows  that  prior 
to  tbe  hilling  appeUant  had  cont^plated  tbe 
death  of  bis  wife  and  his  own  anlcide.  The 
parties  lived  on  Frederick  street  in  the  city 
of  Ban  Francisco  near  Golden  Gate  Park. 
On  the  morning  of  April  4,  1910,  appellant 
purchased  a  pistol  and  ammnnitlon,  and 
alwat  7 :30  in  tbe  evening  went  home  and  de- 
liberately fired  three  shots  therefrom  Into 
tbe.  body  of  his  wife  causing  lier  instant 
death.  He  inuuedlately  ran  from  tbe  bouse 
to  Golden  Gate  Park  and  there  shot  bimself 
In  the  head,  inflicting,  however,  a  soilp 
wound  from  which  he  readily  recovered.  A 
police  officer,  immediately  notified  of  appel- 
lant's attempted  suicide,  found  blm  lying  iu 
tbe  park,  wounded  as  stated,  bnt  conscious, 
and  with  a  flve-<^mber  revolver  In  bis  tiand, 
three  chambers  being  empty  and  the  other 
two  containing  shells — one  exploded,  tbe  oth- 
er Intact  On  tbe  trial  the  appellant  did  not 
take  tbe  stand.  Tbe  killing  of  bis  wife  by 
him  was  not  denied;  the  sole  defense  inter- 


posed in  his  behalf  being  that  he  was  insane 

at  tbe  time  he  kUled  her. 

On  this  appeal  the  following  pcdnta  are 
made  for  a  reversal :  That  tbe  court  erred  in 
admitting  in  evidence  tbe  revolver  found  in 
the  possession  of  tbe  d^endant  in  tbe  park 
and  which  was  taken  from  him  by  the  police 
officer,  because  It  was  not  snfficiMitly  idttxti- 
fled  as  the  weapon  with  which  he  killed  his 
wlf6 ;  that  for  tbe  same  reason  it  errtmeous- 
ly  allowed  testimony  by  the  same  officer  of 
statements  by  defendant  concerning  the  pur- 
chase of  a  revolver  and  ammunition  on  tbe 
morning  of  the  killing ;  that  the  court  erred 
In  commenting  before  the  Jury  on  the  weight 
of  certain  evidence;  and  that  both  the  coart 
and  the  district  attorney  were  guilty  of  mlB- 
conduct  prejudicial  to  the  cause  of  the  de- 
fendant. None  of  these  points  have  any 
merit  and  In  ordinary  casea  might  be  dis- 
posed of  with  short  notice.  As,  however,  this 
Is  a  capltal  case^  we  will  consider  them  sep- 
arately. 

[1]  That  the  deceased  was  killed  by  shots 
fired  from  a  revolver  by  appellant  there  can 
be  no  question.  There  Is  no  room  for  dis- 
pute In  the  case  on  that  subject,  and  this  be- 
ing true,  under  ordinary  circumstances, 
whether  the  court  erred  In  admitting  on  In- 
sufficient proof  of  identity  a  particular  re- 
volver with  which  it  was  claimed  a  killing 
took  place  could  work  no  prejudice.  Appel- 
lant's claim  of  prejudicial  error,  is  based, 
however,  on  the  nature  of  his  defense — in- 
sanity. He  insists  that  admitting  the  revolv- 
er in  evidence  which  was  found  in  poasessioa 
of  appellant  In  the  park,  together  with  the 
showing  of  its  condition  as  to  the  absence 
and  presence  of  shells,  afforded  a  basis  for 
an  argument  by  the  district  attorney  to  the 
jury,  and  which  was  In  fact  made,  that  ap- 
pellant on  his  way  to  the  park  after  tbe  flr> 
ing  of  the  three  shots  at  his  wife  had  ex- 
tracted that  number  of  empty  shells  from 
the  revolver,  and  that  thla  action  hardly 
comported  with  the  act  of  an  insane  man. 
We  simply  state  the  reasoning  of  counsel  for 
appellant  to  show  that  If  the  court  erred 
there  might  be  some  plausibility  In  his  claim 
that  tbe  error  was  prejudicial.  But  we 
think  there  was  sufficient  proof  tending  to 
show  that  tbe  revolver  which  was  found  in 
the  hand  of  appellant  by  the  officer  was  tha 
same  weapon  with  which  the  killing  had 
been  done,  and  its  admlsst(m  in  evidence  was 
proper  for  the  very  reason  wbldi  anwllant 
now  assigns  against  its  admissibility. 
That  appellant  kUled  bis  wife  with  a  re- 
volver was,  as  we  have  said,  at  no  time  In 
tbe  case  oip&i  to  question.  Inmwdlatdy  aft- 
er shootins  her,  be  ran  to  tbe  park,  and 
within  a  short  interval  of  time  after  tbe 
killing  of  his  wife  attonpted  suicide,  antf  la 
found  In  tbe  possession  of  a  revolver  with 
three  chambers  emptied  which  would 
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resent  tbe  chamben  discharged  at  bis  wife. 
If  it  was  the  same  weapon  he  had  used  on 
her,  with  an  exploded  shell  nsed  la  his  at- 
tempted suicide  and  an  nnexploded  shell. 
The  police  o£Scer  took  him  to  the  county  jail 
and  seated  together  there  on  a  bench  the 
officer  interrogated  him  aboat  the  revolver 
and  the  kilting  of  his  wife.   The  officer  was 
not  inquiring  about  an  indefinite  revolver,  I 
but  about  the  very  one  he  had  taken  from  ' 
him  and  in  connection  with  the  killing  of 
his  wife.    He  admitted  killing  her.  About 
the  revolver  he  was  asked,  "Did  you  pur- 
chase  It  (the  revolver)  previous  to  that  time  : 
of  the  shooting  (referring  to  the  shooting  of 
his  wife)?"  and  defendant  answered  that  he 
had  purchased  the  revolver  the  same  day; 
that  he  had  gone  downtown  and  purchased  it 
and  the  ammunition  at  a  pawnshop.    This  , 
evidence  on  the  part  of  the  police  officer,  i 
while  it  does  not  jwint  with  clearness  or  cer- 1 
talnty  to  the  identity  of  the  revolver  as  the 
one  with  which  the  killing  was  done,  was 
Bofi^cient  prima  facie  evidence  to  warrant  its 
admission  In  evidence  as  the  revolver  with 
which  It  was  accomplished.   Nowhere  In  the 
case  was  there  any  effort  to  overcome  this 
■bowing. 

[f ]  Now.  as  to  the  other  points :  There  la 
no  merit  In  the  claim  of  appellant  that  the 
court  commented  on  the  weight  of  the 
CTidence.  During  the  cross-examination, 
through  an  Interpreter,  by  counsel  for  de- 
fendant of  a  witness  produced  on  behalf  of 
the  prosecution,  the  court'  said:  "Never 
mind  wbat  your  statement  Is.  This. Is  a 
email  matter.  I 'want  to  itral^ten  it  out. 
I  dont  want  any  dilly-dallying  abont  small 
matters."  Counsel  for  defoidant  was  en- 
deavoring to  Impeach  the  witness  by  calllns 
her  attention  to  wbat  purported  to  be  testi- 
mony given  by  her  on  the  preliminary  exam- 
ination of  the  defendant  as-  appeared  In  the 
printed  leoord  thereof  which  connsd  bad. 
Oounsel  and  tbe  court  bed  some  discussion 
as  to  the  proper  method  of  proceeding  to  do 
■D.  Tbe  court  suggested  that  the  proper 
method  for  counsel  to  pursue  was  to  read 
the  question  and  answer  to  tbe  witness,  aa 
counsel  dabned  It  bad  been  given  at  the  pre- 
liminary examination  and  thai  ask  the  wit- 
ness If  tbe  question  so  puiporUng  to  have 
bem  asked  and  answered  by  her  was  so 
asked  and  answered  by  ber.  Oonnsd  for  de- 
fendant claimed  that  he  was  oitltled  to  pnx^ 
■ue  the  method  be  was  following  on  account 
of  tbe  Incompetency  of  tbe  interpreter  not 
permitting  the  proper  method.  Tbe  court 
then  remarked  that  another  inteivreter  woidd 
be  provided,  and,  counsel  for  defendant  ex- 
pressing a  desire  to  make  a  statement  to  the 
court,  the  Judge  used  the  language  coin- 
plained  of.  This  remark  by  tbe  conrt  was 
not  a  comment  on  the  weight  of  any  evi- 
dence given  by  the  witness  then  being  ex- 
amined. The  "dilly-dallying"  had  reference 
to  farther  discussion  by  counsel  of  bis  in- 


ability to  proceed  In  the  method  suggested 
by  the  court,  which  was  undoubtedly  the 
correct  one,  on  account  of  the  Incompetency 
of  the  Interpreter,  after  the  conrt  had  an- 
nounced that  another  interpreter  would  be 
called  so  that  tbe  difficulty  could  be  obviated. 
It  had  reference  to  frittering  away  time  in 
useless  discussion  about  the  Incompetency 
of  the  present  Interpreter,  when  another  one 
was  to  be  procured,  and  had  no  relation  to 
the  testimony  of  the  witness. 

Assignments  are  made  of  misconduct  on 
the  part  of  the  court  and  district  attorney 
to  the  prejudice  of  the  rights  of  the  defend- 
ant. Only  one  assignment  Is  made  of  mis- 
conduct on  the  part  of  the  district  attorney 
in  asking  a  question  to  which  an  objection 
of  counsel  for  defendant  was  sustained. 
This  aBsIgoment  Is  entirely  without  merit 

[3,  41  It  is  claimed  that  tbe  court  Interro- 
gated witnesses  on  the  part  of  t£e  people, 
thereby  showing  an  active  sympathy  with 
the  prosecution,  that  It  entered  into  unneces- 
sary controversy  with  counsel  for  defendant, 
was  abrupt  in  Its  rulings  against  blm,  and 
In  several  instances  unreeeonably  reproved 
counsel  and  showed  hostility  to  the  position 
of  counsel  for  tbe  defendant  In  the  method 
of  presenting  his  client's  case,  all  of  which 
tended  to  embarrass  and  humiliate  counsel 
and  prejudice  the  cause  of  his  client  before 
the  jury.  But  none  of  these  points  is  well 
taken.  The  Interrogation  of  witnesses  by 
tbe  conrt  was  for  tbe  pan>ose  of  bringing  out 
more  clearly  some  focts  which  the  testimony 
of  the  witnesses  upon  tbe  subject  bad  left 
rather  Indefinite.  As  to  tbe  other  matters 
complained  of,  when  tbe  record  Is  oramlned, 
It  is  found  that  they  do  not  amount  In  any 
degree  to  misconduct  on  the  part  of  the  court 
or  show  any  hmtiUty  to  either  counsel,  bis 
client,  or  bis  cause.  While  in  some  InatancM 
the  rulings  of  the  conrt  were  abmpt  and  its 
remarks  to  counsel  ^ptaatlc,  they  were  di- 
rected to  matters  reqwcting  tostlnuniy  and 
procedure,  and  directed  soldy  to  points  and 
propositions  of  law  involved,  and  the  discus- 
sion between  Govt  and  counsel  had  reference 
to  the  orderly  method  of  procedure  In  which 
the  court  was  right  It  ts  true  the  conrt 
might  In  some  respects  bare  been  more  ur- 
bane and  proceeded  with  a  nicer  regard  to 
the  suiBlbilitles  of  counsel,  who  was  respect- 
fol  and  courteous  to  the  conrt  throughout 
tbe  trial,  and  was  defending  the  accused  un- 
der appointment  by  tbe  conrt  This,  how- 
ever. Is  a  temperamental  and  ethical  matter 
addressed  to  the  court's  own  sense  of  propri- 
ety, and  its  conduct  In  that  respect  Is  not 
subject  to  review  by  the  appellate  court  save 
to  consider  whether  It  has  tended  to  preju- 
dice the  defendant  People  v.  Ollverla,  127 
Cal.  383,  58  Pac  772 ;  People  v.  Medina.  146 
Cal.  142,  79  Pac.  842.  The  court  was  Inslst- 
1  ing,  when  the  rulings  and  remarks  com- 
plained of  were  made,  on  having  certain  pro- 
I  ceedings  conducted  in  what  it  deemed  a  prop- 
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er  and  orderly  way,  and,  wMIe  somewhat 
brasqne  and  emphatic  In  insisting  that  coan- 
sel  should  proceed  as  directed  by  the  conrt, 
these  rulings  were  proper,  ana  made  without 
any  Intention  of  Injuring  counsel  or  the 
cause  ot  bis  client,  and  cannot  be  aald  to 
have  had  any  such  effect 

The  Judgment  and  ordo:  anwaled  from 
are  affirmed. 

We  concor:  SHAW,  J.;  ANOELLCKm, 
J.;  HBLTIN.J.;  HBNSHAW.J.;  SLOSS.J. 


DTTLET  T.  PBAGOGK.    (Qt.  8S0.) 

(District  Oourt  ot  Appeal,  TUrd  District,  Cal- 
ifornia.  Not.  8,  1911.) 

L  GoBTB  (I  12*)— Natukb  and  Obouhd  of 
RiOHT-onPiNncNX  oir  Statutb— DisoKs- 

TioN  OT  Court. 

The  right  to  recover  costs  is  purely  stat- 
utory, and  whether  a  court  can  ezerdse  any 
discretion  In  the  awarding  of  costs  depends 
on  whether  the  Legislature  oaa  committed  such 
discretion  to  the  courL 

[Ed.  Note.— For  other  casea.  see  Costa,  Cent. 
Dig.  i  20;  Dec.  Dig.  |  12.*] 

2.  EI.BCTI0NB  (I  807*)— Coinnrp— GoifBou- 

DATioH— Costs. 

Code  CIt.  Proe.  |  112B,  proridea  that  if 
the  proceedings  in  election  contests  are  dis- 
mlsBed  for  Insnffidency  or  want  of  prosecu- 
tion, or  the  election  Is  confirmed,  a  judgment 
for  costs  must  be  rendered  against  contestant, 
and,  if  the  election  is  annnlled  or  set  aside, 
judgment  for  coats  must  be  rendered  In  favor 
of  contestant,  and  that,  where  two  or  more 
contested  elections  are  joiued  for  the  purpose 
of  recounting  rotes,  "the  costs  shall  be  ap- 
portioned among  the  parties  tn  the  discretion 
of  the  court"  Actions  to  contest  electious 
for  supervisor  of  a  district  of  a  county  and 
for  county  clerk  were  consolidated  under  au- 
thoritv  of  the  statute.  In  an  order  granting  a 
nonsuit  in  the  contest  of  the  election  for  su- 
pervisor, the  court  decreed  that  each  party  to 
the  action  pay  his  own  costs.  Held,  in  a  con- 
test to  but  one  office,  the  statute  clear^  makes 
it  the  duty  to  award  costs  to  the  victorious 
par^,  and,  as  the  reason  for  tbe  legislative  au- 
thorization of  consolidation  was  merely  to  de- 
crease the  expense  to  the  parties  and  the 
trouble  to  the  conrt  by  the  clause  vesting  the 
court  with  discretion  to  apportion  the  costs, 
the  Legislature  evidently  intended  to  fix  no 
new  rule,  but  merely  contemplated  that  coats 
in  such  cases  would  be  different  in  each  case 
coosolidated,  and  intended  to  provide  the  court 
with  power  to  adjust  tbe  cost*  equitably 
among  the  unsuccessful  parties,  and,  as  any 
other  construction  would  permit  the  court  to 
determiue  whether  it  would  tax  an  nnsaccess- 
ful  party,  the  dlvlaton  of  the  costs  betwen  the 
parties  to  the  contest  waa  erfoneoaa. 

[Ed.  Nota.^For  other  cases,  see  BUections, 
Cent  Dig.  1  833;  Dec  Dig.  {  307.*] 

Appeal  from  Superior  Court,  Del  Norte 
Gonnty;  J.  L.  Childs,  Ju^. 

Election  contest  by  West  Duley  against 
Thomas  E.  Peaco(^.  From  a  decree  entered 
upon  a  nonsuit  requiring  each  party  to  pay 
his  own  costs,  defendant  appeals.  Reversed, 
with  directions  to  modify. 


James  F.  Qnlnn  and  Juam  McNnlty,  for 
am>ellant  Gea  W.  Howak  for  respondent 

HART,  J.  The  contestant  and  contestee 
were  rival  candidates  for  the  office  of  super- 
visor for  the  Fourth  snperrlsor  district  of 
Del  Korte  county  at  the  general  Section 
held  on  November  8,  1910.  The  official  can- 
vass of  the  ballots  cast  In  the  several  pre- 
cincts of  said  supervisor  district  disclosed 
the  election  of  the  conteetee  to  said  office, 
and  his  election  thereto  was  thereupon  offi- 
cially declared  by  the  board  of  supervisors 
of  said  county,  sitting  as  a  board  of  can- 
vassers. On  December  17,  1910,  the  contest- 
ant filed  his  complaint  contesting  the  elec- 
tion of  the  contestee.  At  the  aame  election 
one  Ashley  Cooper  and  one  W.  L.  Nichols 
were  opposing  candidates  for  tbe  office  of 
county  clerk  of.  Del  Norte  county,  and  the 
latter,  upon  the  ofl^dal  canvasslBg  of  the 
ballots  by  the  board  of  snpervisors  of  said 
county,  was  officially  declared  to  have  been 
elected  to  said  office.  Later  and  in  due  time 
Cooper  filed  a  contest  against  Nichols  fOr 
the  said  office  of  clerk. 

The  court,  having  been  duly  notified  by 
the  clerk  of  the  filing  of  the  contests  In  the 
two  cases  mentioned,  ordered  a  special  ses- 
sion of  the  court  to  be  held  on  the  27th  day 
of  December,  1910,  for  the  opening  and  re- 
coimting  of  the  ballots  cast  for  the  respec- 
tive offices  so  contested.  On  tbe  day  on 
which  the  contests  came  up  for  hearing,  the 
court,  on  motion  of  the  attorney  for  respond- 
ent ordered  a  consolidation  of  the  two  con- 
tests ior  the  purpose  of  counting  the  ballots. 
Section  112S,  Code  Civ.  Proc.  A  motion  for 
a  nonsuit  was  granted  by  the  court  in  the 
case  at  bar  and  the  contest  dismissed.  In 
Its  judgment  entered  upon  the  order  grant- 
ing the  nonsuit  the  court  decreed  that  "each 
party  to  this  action  pay  his  own  costs  and 
diabursements  incurred."  The  appeal  here  is 
by  the  contestee  from  that  portion  of  the 
judgment  binding  each  party  to  the  contest 
to  pay  his  own  costs,  etc. 

The  single  question  submitted  for  deter- 
mination by  this  appeal  is  therefore  whether 
the  court  erred  In  adjudging  that  each  par- 
ty should  pay  his  own  costs,  etc.,  the  con- 
testee claiming  that  bavlng  won  the  con- 
test he  was  entitled  to  Jndgmmt  for  his 
costs. 

[1]  The  right  to  recover  costs  Is  purely 
statutory,  and,  tn  the  absence  of  a  statute, 
no  costs  conid  be  recovered  by  either  party. 
Fox  V.  Hale  ft  Norcross  S.  M.  Co.,  122  Cal. 
223,  64  Pac.  731.  And  It  Is  equally  true  that 
assuming  that  the  Legislature  would  have 
the  constitutional  right  to  euAct  such  legis- 
lation, whether  the  matter  of  awarding  costs 
In  a  ^ven  case  rests  In  the  discretion  of  the 
court  must  depend  upon  whether  the  Leg- 
islature has  committed  such  discretion  to 
the  court 
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[2]  la  the  case  at  bar,  whether  the  court 
was  authorized,  by  its  Judgment,  to  compel 
each  party  to  the  contest  to  bear  his  own 
costs.  Is  a  Qoestlon  which  In  its  solution 
must  of  necessity  rest  upon  the  proposition 
whether  there  is,  in  the  class  of  cases  to 
which  this  case  belongs,  any  statutory  war- 
rant for  such  a  Judgment,  again  assuming 
that  such  a  statute  would  not  infringe  upon 
the  provisions  of  the  Constitution  Inhibi- 
tory of  class  and  special  legislation.  The 
court  betow,  of  coarse,  planted  Its  Judgment 
as  to  the  costs  on  Its  construction  of  the  lan- 
guage of  section  1126  of  the  Code  of  CItU 
Procedure,  which  reads :  "If  the  proceedings 
are  dismissed  for  InsufSdency,  or  for  want 
of  prosecution,  or  the  election  is  by  the 
court  confirmed.  Judgment  must  be  rendered 
against  the  party  contesting  such  election, 
for  costs,  in  favor  of  the  party  whose  elec- 
tion was  contested;  but  If  the  election  is 
annulled  or  set  aside,  Judgment  for  costs 
must  be  rendered  against  the  party  whose 
election  was  contested,  in  favor  of  the  party 
contesting  the  same;  provided,  that  where 
tico  or  more  contested  elections  are  joined 
for  the  purpose  of  recounting  votet  as  in 
this  title  provided,  the  costs  shall  he  appor- 
tioned among  the  parties  in  the  discretion 
of  the  cxturt.  Primarily  each  party  is  liable 
for  the  costs  created  by  himself,  to  the  offi- 
cers and  witnesses  entitled  thereto,  wtilcb 
may  be  collected  In  the  same  manner  as 
similar  costs  are  collected  in  other  cases" 
The  language  of  the  foregoing  section  Itali- 
cized by  us  was  added  to  said  section  by  the 
Legislature  of  1907  (Stats.  1907,  p.  643), 
there  having  been  previously  to  said  amend- 
ment no  specific  provision  as  to  costs  In  cases 
where  two  or  more  contested  elections  were 
Joined.  And  It  was  undoubtedly  upon  that 
particular  language  that  the  court  founded 
its  conclusion  that  It  is  In  Its  discretion  to 
appoitlou  the  cqsts  where  two  or  more  elec- 
tion contests  are  consolidated  among  the 
parties,  contestants  and  contestees. 

We  think  the  court's  construction  of  the 
language  of  the  amendment  of  that  section 
Is  erroneous.  It  is  not  disputed,  nor  could  It 
be,  that  In  a  single  contest  or  a  contest 
wherein  the  right  to  but  one  office  was  con- 
tested It  would  be  the  duty  of  the  court, 
under  the  plain  mandates  of  the  section,  to 
award  costs  to  the  victorious  party.  Camp- 
bell T.  Free,  7  Cal.  App.  151,  93  Paa  106a 
In  the  case  at  bar,  In  other  words,  if  the 
contest  had  not  been  Joined  with  another 
election  contest,  it  would  have  been  the  duty 
of  the  court  to  have  "rendered  Judgment 
against  the  party  contesting  such  election, 
for  costs,  In  favor  of  the  party  whose  elec- 
tion was  contested."  The  principle  of  which 
this  provision  of  the  section  Is  predicated 
is  equitable  and  Just.  Wbai  the  board  of 
canvassers,  after  an  official  canvass  of  the 
ballots  cast  at  an  election  ofl^dally  declares 
a  certain  person  to  have  received  ttae  high- 
est ntimbw  Qt  TOtM  cast  A>r  tlM  offlos  ftir 
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which  he  has  beat  a  candidate  and  has 

therefore  been  elected  to  such  office,  the  per- 
son so  declared  to  have  been  elected  Is  at 
once  vested  with  a  prima  fade  title  to  the 
office.  On  the  other  hand,  any  elector,  to 
conserve  the  rights  of  the  public  or  the 
people,  who  are  entitled  to  be  protected 
against  usurpation  of  public  offices  by  those 
not  legally  entitled  to  exercise  the  duties 
thereof,  may,  and  it  is  bis  duty,  if  there 
exist  probable  grounds  therefor  to  challenge, 
through  an  appropriate  proceeding,  the  right 
of  a  person  to  hold  and  discharge  the  duties 
of  a  public  office.  The  Legislature,  therefore, 
deemed  it  only  Just  to  authorize  the  court  to 
which  the  adjudication  of  such  differences 
is  confided  to  impose  upon  the  losing  party 
In  such  a  contest  the  burden  of  reimbursing 
the  victorious  party  for  the  costs  which  the 
latter  has  necessarily  incurred  by  reason  of 
such  contest.  Now,  then,  this  being  clearly 
and  unquestionably  the  law  as  to  costs  as 
the  Legislature  has  laid  it  down  to  those 
cases  where  there  Is  but  a  single  office  con- 
cerned In  the  proceeding  before  the  court, 
Such  law  obviously  involving  the  only  Just 
rule  as  to  the  awarding  of  costs  In  such 
cases,  the  first  question  that  suggests  Itself 
to  the  mind,  when  examining  the  amend- 
ment of  section  1125  of  the  Code  of  Civil 
Procedure,  is:  Upon  what  Just  principle 
can  there  be  founded  any  different  rule  as 
to  costs  where  the  proceeding  involves  the 
contest  of  more  than  one  office  from  that 
prescribed  In  those  cases  where  the  proceed- 
ing Involves  but  a  single  office?  Or,  to  put 
the  question  In  another  form,  why  should  not 
the  victorious  par^  in  a  contest  of  this  char- 
acter be  equally  as  entitled,  from  a  Just 
view  of  the  proposition,  to  his  costs  In  a 
proceeding  wherein  and  whereby  the  right 
to  other  offices  haa  been  contested  as  he 
confessedly  would  be  had  his  contest  been 
fought  out  in  a  proceeding  In  which  the  right 
to  hold  the  office  involved  was  the  sole  and 
single  Issue?  These  questions  follow  from 
the  ambiguity  of  the  language  added  to  sec- 
tion 1126  by  the  Legislature  of  1907,  upon 
which  the  court  below  obviously  based  Its 
Judgment  In  the  matter  of  the  costs,  and 
the  meaning  of  which  must  be  ascertained  by 
construction. 

There  is  but  one  answer  to  the  questions 
propounded.  There  Is  no  Just  reason  why 
the  victorious  parties  in  a  single  proceeding 
Involving  the  right  to  several  offices  should 
not  be  awarded  their  costs  as  they  would  be 
if  their  respective  contests  were  each  tried 
alone  or  not  Joined  with  other  similar  con- 
tests in  the  same  proceeding.  The  manifest 
purpose  of  authorizing  two  or  more  contests 
for  offices  growing  out  of  the  same  election 
to  be  joined  in  one  proceeding  and  thus  to 
be  heard  at  one  and  the  same  time  by  the 
court  was  to  minimize  the  expense  to  the 
parties  and  the  trouble  to  the  court  These 
contests  are  usually  based  upon  proposl- 
tloDa  calling  for  a  review  or  reoonnt  of  the 


Digitized  by 


1088  119  PAOIFIO 

ballots  cast  at  the  election  for  the  contested 
office,  and  where,  in  the  same  county,  it  is 
claimed  that  the  election  officers  have  im- 
properly counted  the  ballots  or  so  conducted 
their  duties  as  that  the  returns  made  by 
them  do  not  Involve  a  true  ext)resslon  of 
the  wishes  of  the  electors  with  regnrd  to 
several  county  or  township  offices,  the  In- 
restigatlon  of  a  charge  of  that  sort  may 
Just  as  easily  be  made  In  a  single  proceed- 
ing as  to  all  the  offices  so  contested  as  it 
may  be  as  to  one  office.  The  bulk  of  the 
expense  Incurred  in  such  contests  flows  from 
the  necessity  of  employing  special  clerks  to 
examine,  count,  and  tally  the  ballots  under 
the  supervision  of  the  court,  and,  as  be- 
fore suggested,  the  object  the  L^lslature 
had  In  view  in  authorizing  the  Joinder  of 
such  contests,  where  there  were  more  than 
one  arising  from  the  same  election,  was  to 
make  the  expense  in  prosecuting  the  same 
less  onerous  on  each  of  the  losing  parties 
than  it  would  be  if  each  contest  were  pros- 
ecuted singly,  and,  furthermore,  to  save  time 
and  trouble  to  the  court,  which  would  other- 
wise be  compelled  to  hear  several  dlfferoit 
contests  in  as  many  different  proceedings 
where  all  may  Just  as  conveniently  be  heard 
In  one.  This,  we  say,  wag  the  primary  and 
paramount  object  of  the  amendment,  and, 
while  the  language  as  to  the  apportionment 
of  the  costs  "among  the  parties  In  the  dis- 
cretion of  the  court"  Is,  upon  its  face, 
somewhat  amblgaous,  yet  we  think  tliat,  up- 
on a  fair  consideration  of  it  and  the  unjust 
result  wMch  would  Inevitably  follow  the 
construction  given  it  by  coansel  for  the  re- 
spondent and  the  court  below,  it  is  clear  that 
the  legislature  merely  intended  to  say  tliat, 
where  there  were  several  election  contests 
Joined  and  heard  In  the  same  proceeding, 
"the  costs  shall  be  apportioned  among  the 
losing  parties,  according  as  the  court,  in  the 
exercise  of  a  sound  discretion,  founded  upon 
all  the  circumstances  as  disclosed,  may  deem 
ftilr  and  Just  as  between  such  parties."  In 
other  words,  the  discretion  vested  in  the 
court  by  the  amendment  was  not  intended  to 
commit  to  the  court  the  power  or  right  to 
require  the  rlctorioos  parties  to  bear  the 
necessary  costs  or  expense  to  which  ttiey 
have  been  pat  by  the  contest,  but  to  merely 
make  an  equitable  and  Jnat  apportionment 
of  all  the  costs  accruing  by  reason  of  the 
proceeding  among  those  who  have  failed, 
whether  the  contestants  or  the  contestees, 
or  the  contestant  in  the  one  case  or  the  con- 
te^'tee  In  another,  to  sustain  the  grounds  of 
contest  or  to  refute  them.  It  being  plainly 
apparent  that,  although  two  contests  may  be 
Joined  in  one  proceeding,  the  expense  at- 
tendant upon  the  Investi^ratlon  of  the  con- 
test with  respect  to  one  office  may  be  large- 
ly In  excess  of  the  expense  incurred  In  the 
Investigation  of  that  of  the  other — as,  for 
example,  where,  as  here,  one  of  the  con- 
tested offices  Is  a  township  and  the  other  a 
county  office  therefore  requiring  perhaps  the 


REPORTBB  (CftL 

examination  and  eountlnf  of  more  ballots  to 
determine  the  contest  of  the  right  to  the  lat* 
ter  office  than  the  contest  as  to  the  former. 

The  conclusion  at  which  we  have  arrived 
Is  in  accord  with  the  views  of  the  Supreme 
Court  as  expressed  throu^  Ur.  Justice  Shaw 
prior  to  the  adoption  of  the  amendment  In 
question  In  the  case  of  Coghlan  Alpers, 
140  Cal.  650,  74  Pac.  146,  as  follows:  "Costs 
would  be  allowed  and  Judgment  given  there- 
for in  the  same  manner  as  if  the  cases  had 
not  been  consolidated,  except  that  if  any 
item  should  be  incurred  by  two  or  more 
parties  Jointly  the  court  should  either  ap- 
portion the  amount  equitably  among  them, 
or  provide  in  the  Judgment  that  there  should 
be  bat  one  payment  by  the  party  held  liable 
In  case  separate  judgments  were  given,  for 
the  same  sum  In  favor  of  different  parties. 
In  either  event,  the  consolidation  would  not 
be  prejudicial  to  the  appellant"  Any  other 
construction  of  the  amendment  than  that 
with  which  we  are  in  accord  would  place  it 
in  the  power  of  the  court  in  cases  where 
there  were  several  different  contests  originat- 
ing ont  of  the  same  election  to  deny  to  the 
vlctorioaa  parties,  who  would  be  as  of  r^ht 
entitled  to  their  costs  If  their  .resi>ective 
contests  were  heard  independ^tly  of  and 
^separately  from  the  others,  reimbursement 
at  the  hands  of  the  vanquished  parties  for 
the  costs  which  have  accrued  against  them 
by  reason  of  the  contests.  In  other  words, 
the  effect  of  respondent's  contention,  if  sos- 
talned,  would  be  to  leave  It  entirely  in  the 
discretion  of  the  court  to  say  whether  the  par- 
ties winning  their  contests  should  or  should 
not  have  their  costs,  since  the  right  to  consoli- 
date tiie  contests  rests  wholly  In  the  court's 
discretion,  upon  the  manner  of  the  exercise 
of  which  would  necessarily  hinge  the  deter- 
mination of  the  question  whether  the  pre- 
vailing parties  would  or  would  not  be  en- 
titled to  reimbursement  for -their  costs. 

There  Is  much  force  In  the  contention  ot 
the  appellant  (though  the  point  need  not  be 
decided  here)  that,  if  the  construction  of 
the  statute  In  question  by  respond«it  be  ten- 
able and  should  be  sustained,  the  result 
would  be  that  the  enactment  would  be  in 
violation  of  several  provisions  of  the  Con- 
stitution. Section  11,  art.  1;  subdivision 
33,  {  2S,  art.  4;  Bloss  v.  Lewis,  10»  Cal. 
496,  41  Pac.  1081;  Darcy  r.  Ht&jOT,  etc,  IM 
Cal.  64C.  38  Pac.  SOD. 

It  follows  from  the  foregoing  views  that 
the  Judgment,  In  so  far  as  It  undertakes  to 
adjudicate  the  matter  of  costs  by  appor* 
tlonlng  them  among  all  the  parties  to  the 
contest,  is  erroneous.  The  part  of  the  Judg- 
ment appealed  from  is  therefore  reversed, 
with  directions  to  the  court  below%>  so  mod- 
ify it  as  to  allow  to  the  cootestee  the  costs 
legitmately  accmlDg  against  him  by  raucm  of 
the  contest 

We  concur:  CHIPMAN,  P.  J.;  BUa- 
NETT,  J. 
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PIDOPLB  tt  nt  SPIEOtS  t.  LAWXJBX  at  aL 

(C3t.  86&) 

(Dbtrlct  0«Drt  of  Appeal.  Third  Diatrlot.  OaU- 
fomla.  Oct.  SO,  miu  On  FeUtion  for  Re- 
hearing, Not.  W,  1911.  Behearlns  Denied 
by  Snprnae  Oonrt  Dee.  29, 1811.) 

1.  TUBRPIEIS  AND  TOLI.  ROADB  (|  30*) — Du- 
BATION  01'  FBANCHISB— GONSTSnOTION. 

While  a  franchise  tot  a  toll  road  Is  to  be 
strictly  constmed,  where  t^re  are  no  ezpreaa 
words  of  limitation  or  law  fixing  the  duration 
of  franchises,  a  court  will  not,  except  in  a  very 
clear  case,  declare  aa  the  result  of  a  mere  con- 
■tmction  that  aoch  a  franchise  bad  terminated. 

TEd.  Nota?-For  otb^r  caaea,  aee  Tnmpikes 
and^Toll  Hoada,  Gent  Dif.  t  18:  I>«e*  D'S*  I 

2.  TuBnpncEB  and  Toll  Roads  (|  23*)— 
E^NCHisEa  AS  "Pbopebtt." 

A  franchise  to  one  and  to  auch  persona  as 
be  might  associate  with  him  to  construct  and 
maintain  a  tompike  road  bnd  to  collect  tolls 
thereon,  subject  to  snpervision  by  coont^  of- 
ficers, granting  a  right  of  way,  and  fixing  a 
time  for  the  completion  of  the  road,  is  "prop- 
erty" within  CTt.  Code,  8  1044,  providing  that 
**Ivopert7  of  anr  kind  may  be  transferred  ex- 
cept aa  otherwue  provided  by  this  article" 
and  as  sach  ia  transferable  by  assignment  or  In 
any  other  antborised  mode  of  transferring  real 
proper^. 

[Ed.  Note.— For  other  casee,  see  Tornplkea 
and  Toll  Roads,  Cent.  Dig.  H87-70;  Dec  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  pp.  0683-6728 ;  vol.  8,  pp.  7768-7770.] 

8.  Tdbnfikeb  and  Toll  Roads  (§  23*)— 
Franchise — Right  of  AsaiGNMENT— "Ab- 
sociatk  With." 

Under  a  francfaiae  to  one  "and  such  per- 
sons as  he  may  associate  with  him"  to  construct 
and  maintain  a  turnpike  snd  toll  road  with  a 
grant  of  a  right  of  way,  and  the  requirement 
that  the  road  should  be  constructed  within  two 
years,  the  grantee  named  had  an  implied  right 
to  transfer  or  assign  certain  interests  in  the 
franchise,  since  he  could  not  otherwise  associate 
persons  with  him;  the  term  "and  such  persons 
as  he  may  associate  with  him"  not  meaning 
persons  employed  to  assist  in  the  construction 
and  maintenance  of  the  road,  but  persons  in 
whom  he  might  vest  an  interest  and  franchise. 

EEd.  Note^For  other  cases,  aee  Tompikea 
and  Toll  Roads,  Cent  Dig.  H  87-70;  Dee.  Dig. 
I  2S.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  p.  684.] 

4.  EXEOunoH  (I  27*)— Pbopbbtt  Subject- 
Toll  ROAI^— EUNCHIBB. 

In  the  absence  of  any  provision  therefor, 
a  tot!  road  franchise  may  be  levied  upon  and 
sold  under  execution  for  the  satisfaction  of  any 
judgment  against  Its  owners,  and  Civ.  Code,  | 
388,  expressly  so  provides. 

l¥Xi.  Note.— For  other  cases,  see  E*xecut{on, 
Cent.  Dig.  1  «4 ;  Dwi.  DigT|»7.*] 

6.  TuANPiKsa  AND  Toll  Roads  d  23*>— In- 
terest OF  Gkahtiix- Pbopebtt  in  Vtx— 

Statutes. 

In  view  of  C^v.  Code,  !  1072,  providing 
that  words  of  inheritance  or  succession  are  not 
requisite  to  transfer  the  fee  in  real  property, 
and  section  1105,  providing  that  a  fee-simple 
title  is  presumed  to  be  intended  to  pass  by  a 
grant  of  real  property,  unless  It  appears  from 
the  grant  that  a  lesser  estate  was  intended,  the 

firnnt  of  a  toll  road  franchise  not  expressly 
imited  by  the  grant  itself  vests  in  the  grantee 


named  and  his  associates  an  estate  in  fee  In 

the  real  property  so  granted. 

[Ed.  Note.— For  other  cases,  see  Tnmpikes 
and  Toll  Roads,  Gent.  Dig.  «i  67-70 ;  Dec  Dig. 
!  28.*] 

6.  Tubnpie:b8  and  Toll  Roads  (|  23*)— 
Fbanchibb—Tbanbfebb— Consent  of  Statx. 

Where  a  grant  of  a  franchise  to  construct 
and  msintain  a  toll  road  contained  in  itself  no 
provision  reqnlring  that  the  consent  of  the 
state  should  first  be  Obtained  before  the  rig^t  to 
sell  or  transfer  the  franchise  could  be  exerctesd, 
or  any  statute  to  that  effect,  it  might  be  trans- 
ferred without  the  consent  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Tnmpikes 
an^TolI  Roads,  Cent  Dig.  ||  6r-70 ;  Dec  Dig. 

7.  tubnpikes  and  toll  roads  (|  ss*)— 
Power  to  Control  and  Regitlate. 

The  state  always  retains  or  reserves  the 

power  to  regulate  and  control  toll  road  fran- 
chises wherever  they  may  be  or  to  whomso- 
ever'e  hands  or  ownership  they  may  be  trans- 
mitted, and  to  see  that  tney  snail  not  only  be 
used  for  the  purposes  which  they  were  created 
to  subserve,  but  so  used  as  nut  to  Injure  the 
public. 

[Ed.  Note.— For  other  cases,  see  Turnpikes 
and  Toll  Roads,  Dec.  Dig.  |  33.*] 

8.  tubnfikbb  and  toll  roadb  (s  31*)— fob- 
feitube  of  Fbanchisb. 

The  state  may  forfeit  a  toll  road  franchise 
and  all  the  rights  acquired  thereby,  where  it  is 
not  used  or  where  it  is  misused. 

[Ed.  Note.~E\)r  other  cases,  see  Turnpikes 
and^ToU  Roads.  Cent  Dig.  H  79-89;  Dee.  Dig. 

9.  Tbial  404*)— I*iHDiHO— OoNsnncnon. 

A   finding   that  defendants'  predecessor 

"never  associated  with  him  in  the  construction 
and  maintenance  of  said  toll  road  any  person 
or  persons  whatsoever,"  as  he  was  authorized 
by  his  grant  to  do.  inTolvea  a  conclusion  of  law 
as  well  as  a  finding  of  fact;  since  it  is  neces- 
sarily founded  on  a  construction  of  the  legal 
effect  of  the  language  of  the  grant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !{  957-802;  Dec.  Dig.  ft  404.*] 

10.  TUBNPIKBB    AND    ToLL    ROADS    (I  9*>— 

TBANSFifr— "Such  PEBaons  ab  He  But  As- 
sociate WITH  HlH. 

Defendants*  predecessor  and  "such  persons 
as  he  may  associate  with  .Mm"  were  trutnorized 
by  grant  to  construct  and  maintain  a  turnpike 
Toao,  and  to  collect  tolls  thereon  with  the  re- 
quirement that  the  road  be  constructed  within 
two  ^esrs,  but  he  never  associated  any  one  with 
him  in  the  construction  of  the  road.  Defend- 
ants* rights  therein  rested  upon  a  promise  of 
the  original  grantee  to  devise  to  a  part  of  them 
an  interest  in  the  franchise  if  they  would  help 
maintain  the  road,  and  upon  a  decree  of  dis- 
tribution in  the  estate  of  the  widow  of  the 
original  grantee.  Held,  that  defendants  were, 
within  the  terms  of  the  grant  "such  jjersona 
as  he  may  associate  with  him,"  since  it  was 
requisite  that  such  persona  be  associated  with 
the  grantee  both  in  the  construction  snd  in  the 
maintenance  of  the  toad. 

[Ed.  Note.— -For  other  eases,  see  Tnmpikes 
and  Toll  Roads,  Gent  Dig.  M  12-18;  Dec  Dig. 
19.*] 

11.  TUBNPIKES   AND  TOLL    ROADB  ({  34*)  — 
Statutobt  PBOTIBIONB. 

av.  Code,  I  616,  enacted  In  1872,  which 
required  the  owner  of  a  toll  road  to  post  up  at 
or  over  each  gate  or  In  some  conspicnous  place 
a  printed  list  of  the  rates  of  toll  levied  ana  de- 
manded, was  amended  by  Acts  1001,  p.  &,  to 
reqalie  that  the  printed  lUt  show  the  date  when 
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the  flranditoe  or  priTlIen  under  which  tiie  ri^t 
to  collect  tolls  was  cl&imed  aa  ^nted,  and  the 
term  of  duration  of  sach  fraochlBe,  and  the 
date  npoD  which  the  rates  of  toll  were  last  fixed 
b7  the  board  of  saperrisors.  Held,  that  the 
reguirements  of  the  amendment  were  not  In- 
tended to  apply  to  perpetual  fnnchfBeB,  or  tiiose 
as  to  which  no  limit  aa  to  duration  nave  been 
prescribed. 

[Ed.  Note.— IV>r^otber  caa«8,  sea  Tnmpikei 
and  Toll  Soads,  Cent.  Dig.  18  97-100;  Dee. 
Dig.  8  84.*] 

On  Petition  for  Beheerlng. 

12l  TnanPiEU  and  Toxx  Roads  d  23*>— 
Fbanchise— TBARaFBR-~Ck>iiaKKT  or  State. 
The  state  has  the  right  to  require  as  -a 
condition  to  the  transfer  of  a  toll  road  fran- 
chise that  its  consent  be  procared. 

[Ed.  Note.— For  other  cases,  see  Turnpikes 
and  Toll  Roads,  Gent  Dig.  H  67-70 ;  Dec.  IMg. 

Appeal  from  Superior  Gonrt,  Lake  Oonnty ; 
Thos.  J.  Lennon,  Judge. 

:ictlon  by  the  People  by  U.  S.  Webb,  At- 
torney General,  on  the  relation  of  William 
Spiers  against  Charles  A.  Lawley  and  othon. 
Judgment  for  plaintiff,  and  d^endaats  ap- 
peal. Reversed  and  remanded. 

Oharlea  A.  Stanrtleff,  John  T.  Tork,  and 
Theo.  A.  Bell,  for  appellants.  U.  S.  W^b, 
Atty.  Oen.,  F.  B.  Jobnston,  and  B.  J.  Talbott, 
for  respondent. 

HABTf  J.  ^la  Is  a  inoeeedlng  in  quo  war- 
ranto. 

The  complaint  Chan^  that  the  dtfvadants 
have  "nsurped.  Intruded  Into  and  Dnlavfnlly 
bdd  and  exOTelaed,"  and  so  contlnne  wrong- 
fully and  witbont  rli^t  to  exercise^  a  certain 
franchise  for  tlw  construction  and  main- 
tenance of  a  toll  road  starting  from  a  certain 
point  In  r^pa  county,  and  extrading  Into  and 
terminating  at  a  certain  point  In  lAke  coun- 
ty* and  for  the  collectton  ot  tolls  tbereon. 
and  asks  the  judgment  of  Qie  court  that  said 
franchise  be  declared  to  bave  ceased  and  ter- 
minated on  the  death  of  the  original  grantee, 
"that  the  defendants  herein  be  adjudged  as 
usurping  and  Intruding  into  and  unlawfully 
holding  said  franchise,"  and  that  they  be  ex- 
cluded dierefrom,  etc.  Jndgmoit  iwssed  for 
the  plaintiff,  and  this  appeal  is  prosecuted 
by  the  defoulants  from  said  judgment  and 
from  the  order  denying  than  a  new  triaL 

■Xtie  franchise  involred  here  was  granted 
to  one  "John  Lawley  and  hla  associates"  by 
an  act  of  the  Legislature  of  1866-66.  Said 
act  reads  as  follows: 

"Section  1.  John  Lawley,  and  mdtx  persons 
as  he  may  assodato  with  him,  are  hereby 
authorised  to  construct  and  maintain  a  tum- 
I^ke  road  finm  Edward  Bbey's  reddenoe,  in 
the  county  of  Napa,  through  St  H^oia 
Oafion,  and  ow  the  St  Helena  range  of 
mountains,  to  Sigler  Valley,  by  Slgler  Gallon, 
In  Lake  county,  a  'distance  of  about  twenty 
miles. 

"Sec.  2.  That  said  grantees,  upon  the  con- 


struction and  completion  of  said  road,  are 
hereby  authorised  to  ciharge  and  collect  sndi 
rates  of  toll  for  txtmH  and  passage  upon  the 
same,  ta  On  county  of  Lake,  as  the  board  of 
snperrisors  of  said  comity  may  fix  and  es- 
tablish, and  in  the  county  ct  Naj/a,  as  the 
board  of  supervisors  of  Napa  coun^  may 
fix  and  establish;  and  the  said  boards  <Ht 
Buperrisors  shall  have  authority  to  regulate 
and  charge  such  rates  oC  toll  annually. 

"Sec.  8.  The  right  of  way  for  said  road  Is 
hereby  granted  to  John  lawley  and  his  as- 
sociates; provided,  that  in  case  the  lands  of 
private  perscnu  ate  taken  for  said  road,  the 
right  of  way  may  be  obt^ned  in  the  same 
manner  and  by  the  same  mode  of  proceeding 
aa  hs  provided  by  law  for  railroad  companiea. 

"Sec.  4.  After  the  expiration  of  five  years 
from  the  time  of  the  oonq»letlon  d  said  road, 
the  said  counties  of  Napa  and  Lake  shall  hav*' 
tiie  right  to  take,  possess,  and  own  said  road, 
by  payment  to  said  grantees  audi  nmi  a» 
three  appraisers,  one  to  be  sdected  by  the 
board  of  supervisors  of  Napa  county,  «w  by 
the  board  at  supervisors  of  Lake  ooun^,  and 
one  by  said  grantees  aforesaid,  may  deter- 
mine the  value  tbraeof  to  be;  and  in  case 
one  of  said  parties  should  fan  to  seiect  sncli 
appraiser  after  reaatmable  notice  so  to  d& 
by  the  ottx&  parties,  then  such  valuation  as 
may  be  made  by  the  two  appraisers  chosen  a» 
aforesaid. 

"Sec  Dw  The  rights  her^  granted  are  om- 
ferred  upon  the  express  condition  that  said 
road  shall  be  completed,  with  requtslto  and 
propa  bridges,  culverts  and  embankments.  In 
good  order,  within  two  years  from  the  pas- 
sage of  this  act"  Stats,  of  Gal.  ISBS-W,  p. 
277. 

The  Legislature  of  1867-68  amended  sec- 
tion 1  of  ssld  act  so  as  to  read  as  follows: 
"Section  1.  John  Lawley  and  Ikis  associates 
are  hereby  au&orlsed  to  construct  and  main- 
tain a  turnpike  road  from  Edward  Ebey** 
resldeoc^  In  the  county  of  Napa,  through  St 
Helemi  CWIon  and  over  the  St  Helena  range 
of  mountaine,  to  a  point  in  Looononta  Valley, 
vrtiere  the  road  leadli^  from  Galistoga  to 
Lower  Lake  intersects  the  road  from  Gal- 
istoga to  Lakeport  via  Cobb  Vall^.**  St 
1867-68,  p.  138. 

Lawley,  the  grantee  alone  conq;ileted  the 
construction  of  the  road  during  the  year 
1868,  and  operated  It  alone,  according  to  the 
flndlnga,  until  Blarch,  1871,  when  John  Law- 
ley,  In  consideration  at  the  Indebtedness  ow- 
ing by  blm  to  one  William  Patterson,  execut- 
ed and  omveyed  to  the  latter  an  undivided 
one-quart»  interest  In  said  toll  road  "and 
all  the  francdilseB  and  rights  granted  to  him 
by  the  aforesaid  acts  of  the  Leglalatur&**  (te 
the  6th  day  of  January,  1877,  John  Law1«y 
executed  a  convince  ptuportliic  to  trans- 
fer all  his  rlg^t,  titl^  and  Interest  In  and  to 
the  said  toll  road  and  the  rl^t  to  collect 
tolls  thereon  to  one  W.  G.  Watson,  then  caah- 
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ler  of  tha  bank  of  Napa.  The  pnrpose  of 
tbls  conveyance  was  to  secure  said  bank  In  a 
large  indebtedness  due  from  said  John  Law- 
ley  to  eald  bank.  Watson  subsequently  con- 
veyed to  the  bank.  In  the  year  1880,  so  the 
court  finds,  "the  defendants,  Harry  B.  Law- 
ley  and  Charles  A.  Lawley,  who  were  then 
of  the  ages  of  21  and  23  years,  respectlTely, 
declared  to  their  father,  the  said  John  Law- 
ley,  that  they  Intended  to  leave  home  and 
work  for  themselves,  and  thereupon  the  said 
John  Lawley,  who  was  then  Insolvent,  stated 
to  said  defendants  that  If  they  would  con- 
tinue to  assist  blm  In  the  conduct  and  op- 
eration of  said  toll  road,  and  other  properties 
then  owned  by  said  John  Lawley,  and  assist 
him  In  paying  off  certain  indebtedness  ex- 
isting against  said  toll  road  and  the  other 
properties,  he  would  give  to  okdi  of  them  an 
undivided  one^fourth  of  his  Interest  in  mid 
toll  road  and  franchises,  whereupon  Jthe  said 
defoDdants  accepted  said  proposal,  and.fiom 
1880  to  the  time  of  thjS  death  of  the  said  John 
Lawl^  they  eadi  contributed  tbelr  labor  and 
c»tatn  moneys  toward  the  maintenance  and 
operation  of  said  toll  road,  and  the  other  aaid 
properties,  and  assisted  In  paying  off  all 
Indebtedness  against  the  same."  In  the  year 
1884  "William  Patterson  by  deed  of  convey- 
ance transferred  all  bis  Interest  in  and  to 
said  ton  road  and  the  rl^t  to  collect  tolls 
thoreon,  to  Cynthia  A..Lawler)  wife  of  eald 
John  Lawley,"  and  thereafter  said  Cynthia 
A.  Lawley  died,  administration  was  duly  had 
upon  her  estate,  and,  under  tike  decree  of 
distribution  therein  entered,  all  her  interest 
In  and  to  said  toll  road  and  the  right  to  collect 
tolls  thereon  was  distributed  to  Quirles  A. 
Lawley,  Harry  B.  Lawley.  Ada  W.  Neal,  and 
Mary  F.  Fatten,  childroi  of  said  John  Law- 
ley  and  Cynthia  A.  Lawley.  On  the  17th 
day  of  August,  1889,  John  Lawley  executed  a 
conveyance  purporting  to  transfer  all  his 
right,  title  and  Intwest  In  and  to  the  said 
toll  TOad,  and  right  to  collect  tolls  thereon,  to 
his  four  children  above  named.  There  were 
some  subsequait  conveyancea  involving  said 
fran<ailfle— one  by  the  bank  of  Kkpa  and  one 
by  a  referee  anwlnted  by  the  superior  court 
of  Napa  coun^  in  a  cotaln  action  In  that 
court  between  the  children  of  John  Lawley— 
but  these  are  of  no  material  importance  In 
their  bearing  upon  the  questions  presented 
here  for  decision.  John  Lawley,  the  father 
of  defendants,  died  some  time  prior  to  Jan- 
nary,  1908. 

Tne  main  contention  of  the  respondent  Is 
that  the  life  of  said  franchise  was  coexten- 
sive only  with  the  lives  of  John  Lawley  and 
his  assodates,  if  any  lie  had  within  the  con- 
templation of  the  terma  oC  the  grant  from 
the  stat^  and  that.  John  Lawley  having 
never  had  any  associate  or  associates,  said 
franchise  ceased  to  exist  immediately  upon 
hie  death.  It  Is  further  etmtended  that  the 
franchise  was  forftfted  by  reason  of  the 
transfw  of  the  same  by  John  Lawley  with- 
out the  consent  of  the  atate^  and  also  by  rea* 


eon  of  noncompliance  with  the  requirements 

of  section  616  of  the  Oivil  Oode.  The  ooort 
found  as  a  matter  of  fact,  as  well  as  a  con- 
clusion of  law,  that  "John  lAwl«y  never  at 
any  time  associated  with  himself  In  the  con- 
struction and  maintenance  (tf  said  toll  road 
any  person  or  persons  whatsoever."  The 
court  farther  found  that  wliile  the  defend- 
ants Harry  B.  and  Charles  A.  Lawley  "did 
affix,  and  at  all  times  kept  up.  at  or  near 
the  said  toll  gate  on  said  toll  road,  a  list 
showli^  the  rates  of  toll  last  theretofbre 
duly  fixed  and  determined  by  Ghe  said  board  of 
supOTlsors  of  the  county  of  Napa,"  th^ 
failed  to  comply  with  the  provUdons  of  said 
section  616  of  the  ClTll  Code,  "other  than 
as  specified  In  this  paragraph."  The  Judg- 
ment, howevw.  is  founded  entirely  on  the 
fftct  of  the  death  of  John  Lawley  and  the  as- 
serted termlnatlan  ct  the  franchise  by  rea- 
son tboeof . 

The  appdiants  contend  that  the  franchise 
In  question  is  property  In  the  saise  that  It 
may  be  transferred  the  same  as  any  other 
kind  of  iwoper^;  that,  there  b^ng  no  lim- 
itation provided  In  the  franchise  as  to  the 
time  during  which  It  should  run.  the  state 
granted  to  John  Lawley  and  his  associates, 
if  any  he  bad.  an  estate  In  fee  in  said  fran- 
diiae  and  toll  road;  that,  consequently,  the 
tranddse  did  not  cease  to  exist  or  terminate 
with  the  death  of  John  Lawley. 

It  is  further  contended  that  the  grant, 
properly  coDBtmed,  contemplates  that  the 
"associates"  of  John  Lawley  are  snch  per- 
sona aa  he  might  associate  .wlQi  him  ^ther. 
in  the  construction  or  tiie  maintenance  of  the 
toll  road  or  both. 

As  to  the  claim  that  tiie  franchise  was  ft>r- 
f  ^ted  by  the  failure  ot  the  appellanto  to 
comply  with  certain  ot  the  provisions  of  sec- 
tion 616  of  tile  Civil  Oode,  tiie  position  of 
appellants  is  that  those  particular  require- 
ments of  said  aectlim  with  which  the  conrt 
found  that  they  'bad  omitted  to  comply, 
having  Inen.  added  to  the  section  subsequent- 
ly to  the  granting  of  the  franchise,  are, 
as  applied  to  the  tcdl  road  In  questicm.  In 
the  nature  of  legfalation  impairing  the  ob- 
ligati<nia  of  a  contract,  and  are  tlier^re 
void.  The  theory  up<m  which  the  Issues 
wwe  decided  by  the  court  below  is  predicat- 
ed of  the  assumption  that  the  ftanchise 
granted  by  the  acta  of  the  Legislature  refer- 
red to  is  a  mere  licmae  or  personal  priv- 
ilege to  collect  tolls ;  but  it.  is  very  deer 
to  my  mind  that  such  a  ocmstmcUon  of  such 
franchises  as  the  one  hoe  involved  would 
result  In  working  the  rankest  sort  of  in- 
justice in  many  cases.  It  would  certainly 
ofiea  up  opportunl^  for  the  destmctlon  of 
valuable  rtghte  acquired  thereby  uid  there- 
under, and  this  no  ratUmal  or  well-polsed 
system  of  lawti  on^t  to  tolerate  In  any  case 
or  under  any  drcnmstences.  If,  for  exam- 
ple, the  life  of  the  fminchlse  hue  were  in- 
tended to  be  determinable  U|^  the  death 
of  John  Lawley,  assuming  that  be  had  no 
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ever  soon  after  the  completion  of  the  toll 
roadr-^hether  a  year,  a  month,  or  a  day 
would  be  Immaterial — Uiat  be  might  dlOb 
Thua  it  may  readily  be  seen,  that,  after  be 
bad  expended  thousands  of  dollars  In  the 
construction  of  tiie  road  and  perhaps  cre- 
ated an  Indebtedness  against  it  in  necessa- 
rily borroTTlng  large  sums  of  money  to  bnild 
it,  the  ^nchlse  would  cease  to  nist  Im- 
mediately upon  bis  death,  the  rights  ac- 
quired thereby  wonld  become  vested  in  the 
counties  tlirongh  whlcb  the  road  tniTersed, 
and  Lawley's  creditors  whose  money  had 
bem  employed  In  the  construction  of  tiie 
road  perliaps  left  without  resources  from 
wbUHx  tbey  voSgbt  recoup  tfaemselTes. 

It  is  a  proposltifni  within  the  compass  of 
the  ecKumon  history  of  California  that  In  the 
Infancy  of  the  state  the  only  means  of  trana- 
portatl<m  either  of  freight  or  passengers  or 
as  a  means  of  trardlng  from  point  to  point 
were  over  the  wagon  roads  constructed  and 
maintained  either  the  taxpayios  or  private 
IndlTiduala  or  corporations  organized  for  the 
purpose  of  building  and  maintaining  such 
thorongbfares.  Railroad  transportation,  as 
a  financially  feasible  scheme,  had,  at  the 
time  of  the  grantti^  of  the  franchise  in 
question,  scarcely  more  than  entered  the 
minds  of  the  people  of  Oalifomta  as  a  seri- 
ous proposititnit  and  even  now.  In  many  of 
the  mountainous  r^iona  of  the  state,  it 
appears  to  be  regarded  as  financially  Im- 
practicable to  build  and  malntein  railroads. 
It  goes  without  saying  that  the  general  pros- 
perity of  a  atete,  if  such  prosperity  would  be 
developed  and  maintained  up  to  the  full 
measure  of  Its  capacity  in  resonrces,  must 
depend  very  largely  on  whether  all  the  sec- 
tions of  the  commonwealth  are  brought  in- 
to reasonably  dose  touch  with  commercial, 
Industrial,  and  financial  centers.  Without 
wagon  roads  in  the  earllw  periods  of  the 
stete's  history  commercial  intercourse  to  any 
Important  extent  betweoi  the  pet^le  of  the 
various  sections  of  the  state  would  have  been 
impossible.  In  feet,  pnbllc  roads,  even  with 
all  the  fiudUttes  for  railroad  translation 
which  later  years  have  broiu^t  to  California, 
are  an  absolute  necessity  to  the  general  wel- 
fare and  prosperity.  The  building  and  main- 
tenance of  public  highways  is,  nnder  the 
most  favorable  conditions,  a  very  heavy  bur- 
den on  the  taxpayers,  and  It  is  safe  to  say 
that  few,  if  any.  of  the  roads  orlglnaUy  es- 
tablished and  maintained  under  a  toll  road 
franchise,  would  ever  have  been  constructed 
if  the  taxpayers  had  beoi  required  to  bear 
the  cost  of  their  construction.  In  other 
words,  to  encourage  and  promote  the  build- 
ing of  highways,  particularly  in  the  earli- 
er history  of  the  atate.  It  was  necessary  to 
grant  toll  road  franchises  vesttiv  the  gran- 
tees with  the  right  to  bnild  and  maintain 
public  tilgbways,  and  to  enjoy  the  right  to 
claim  and  appropriate  to  themselves  the 


it  is  the  essential  part  of  govemmoit  to 
porform,  but  which  it  is  of^  financially 
Impracticable  for  the  iattsa  to  execute.  It 
was  therefore  In  the  plonen  days  of  tlie 
state,  as,  indeed,  it  is  now  as  to  counties 
to  which  that  power  has  been  committed, 
where  the  necessity  therefor  is  found  to  ex- 
ist, only  In  line  with  an  enlightened  and  nec- 
essary policy  of  the  state  to  grant  these 
franchlseB  and  thus  minimise  the  difBcol- 
tlte  of  general  commercial  and  business  in- 
tercourse between  the  Inhabitants  tbexeot. 

[1]  The  state  shotdd  not,  thertfore,  be 
deemed  to  have  Intended  to  so  restrict  or 
hamper  the  rights  of  !te  grantees  nnder  such 
franchisee  as  to  pennlt  the  destruction  aC 
those  rights  except  npon  very  substantial 
reasons  or  for  very  material  causes.  In  oth- 
er wOTdSr  while  tlie  general  rule  Is  that  such 
grants  are  to  be  stricUy  omstrued.  It  should 
be  a  very  clear  case — one  admitting  of  lit- 
Ue,  if  any,  doubt  of  the  correctness  of  such 
a  construction— of  an  intentbm  on  the  part 
of  the  grantli^  power  to  limit  the  life  nt 
such  a  franchise  npCHi  an  event  which  may 
happen  at  ai^  moment,  where,  as  hen,  there 
are  no  express  words  of  limitatlcm  and  no 
law,  as  now,  expressly  fixing  the  period  of 
time  dnrli^  vhUib  it  shall  mn,  before  a 
court  should  feel  Justified  in  declaring  as  the 
result  of  a  mere  process  of  construction,  tiiat 
such  a  francblse  has  ceased  to  exist 

There  is,  as  will  be  observed,  no  limit  fixed 
by  the  pant  iQion  the  time  during  whldi  the 
franchise  Involved  here  shall  run,  and  the 
conclusion  reached  by  the  learned  court  be* 
low  tliat  It  ceased  to  sdst  e^nchrcaionsly 
with  the  death  of  Jvbn  Lawley  proceeds 
from  the  theory  that  the  franchise  Is  a  per- 
sonal trust,  and  therefore  could  not  sni^ 
vivo  after  liie  death  of  tbe  person  to  whom 
the  same  bad  been  specially  granted. 

[2]  In  my  opinion  Qie  question  whether 
franchises  of  the  character  of  the  one  In- 
volved here  are  assignable  must  depend  upon 
the  proposition  whether  they  are  property 
within  the  meaning  of  that  term  as  used  In 
section  1044  of  the  <3vll  Code,  whi<A  pro- 
vides that  *^roperty  of  any  Und,  may  be 
transferred,  exc^t  as  otherwise  provided  by 
this  artlclsw"  If  the  word  "proper^"  as  so 
used  waa  not  Intended  to  be  broad  enough  to 
Include  franchises  of  the  sort  Involved  ber^ 
then  manifestly  the  franchise  under  attack 
In  this  case  would  have  to  be  construed  and 
beld  to  be  a  mere  personal  privilege  vr  trust, 
and,  assuming  that  John  I/awley  left  no  as- 
sociate or  associates  within  the  meaidng  of 
the  term,  "asBodate"  as  employed  in  tlie 
grant,  the  same  expired  and  passed  out  of 
existence  eolnddoitally  with  Ids  death.  If. 
on  the  other  hand,  the  franchise  is  property 
within  the  jnflrvlew  of  Bection  1044  of  the 
Civil  Code,  thai  obviously  It  Is,  like  any  otlf 
er  apedes  of  property,  subject  to  tranaftf, 
and  may  be,  evoi  In  the  absence  of  an  «s- 
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press  proTlsloD  of  law  to  that  effect,  sold  on 
execution  In  satisfaction  of  any  Judgment 
which  might  be  obtained  against  the  owner 
thereof. 

That  the  franchise  In  question  Is  property 
within  the  meaning  of  section  1044  of  the 
GirU  Code,  la  a  proposition  concerning  which 
I  entertain  no  kind  or  d^ree  of  donbt. 
While  there  are  some  early  cases  whlt^  seem 
to  hold  that  terry  franchises  are  nothing 
more  than  a  personal  tmst,  and  not  the  sub- 
ject of  levy,  sale  or  d^lrery  nnder  «cecotltm 
Otfunioe  T.  Thomas,  6  Cat  470;  Thomas  t. 
Armstrong,  7  GaL  286;  Wood  T.  Trackee 
Turnpike  Ckk,  24  Cal.  474;  People  r.  I>nn- 
can,  41  CaL  607;  and  Or^ry  t.  Blanchard, 
88  Oal.  313.  38  Pac.  190).  still.  I  think,  there 
are  other  California  authorities  which  sup- 
port the  Tiew  that  they  are  real  property,  to 
be  governed  by  the  same  mlea  by  which  other 
real  pnqierty  is  regulated.  Indeed,  I  know 
of  no  principle  or  reason  why  th^  shoidd  be 
regarded  In  any  other  light  There  are  many 
reasons  why  they  should  be  so  classified  and 
treated.  While  the  gorerament  on^t  al- 
ways to  subject  the  exercise  of  sndt  rl^ts— 
rights  flowliv  from  the  bestowal  of  certain 
functions  of  government  upon  corporations 
or  natural  persons — to  such  restrictions  and 
regulations  as  will  prevent  tbelr  abuse  or 
their  use  against  the  interests  of  the  public, 
which  Oiey  are  created  to  serve.  It  will  not 
render  tbem  practically  worthless  or  uude- 
slrable  1^  placing  such  unreasonable  restric- 
tions upon  their  exofdse  as  to  make  It  pos- 
sible that  rights  acquired  thereby  and  there- 
under may  be  unjustly  destroyed.  To  do  so 
would  inevitably  result  In  greatly  handicap- 
I^ng  the  government  In  the  execution  of  Its 
paramount  end,  viz.:  The  promotion  of  the 
safety,  comfort,  ccmvenloiee,  the  prosperity, 
and  happiness  of  the  inhabitants  of  the  state: 
for  who  would  ask  for  a  firanchlse.  the  ae- 
cution  of  flie  purpose  of  which  would  necessi- 
tate the  outlay  of  a  vast  sum  of  mmeyt  if 
the  privilege  or  right  so  granted  could,  upon 
the  merest  pretext,  deduced  entirely  through 
construction,  he  divested,  and  the  pnqwrty 
acquired  thereby  and  thereunder  practical^ 
cimflscated? 

[S]  It  seems  to  me  tiiat  the  power  or  right 
in  Jolm  Lawley  to  transfer  or  assign  certain 
interests  in  the  franchise  here  Is  clearly  im- 
plied from  the  language  of  the  grant  itaelf. 
The  person  or  persons  whom  John  Lawley  Is 
thus  authorised  to  associate  with  himself  In 
the  construction  and  maintenance  of  the  road 
are  not  specUcally  named  In  the  grant  Who 
tb^  are  or  may  be  is  a  matter  left  sole^  to 
the  detennlnation  or  election  of  J<An  Law- 
ley.  It  is  obviously  true  that  John  Lawley 
could  not  associate  with  himself  another  per- 
son or  other  persons  In  the  constructlffli  and 
maintenance  of  fbe  road  without  assigning  to 
such  person  or  perstms  some  Inter^t  In  the 
fnmchiBe.  This  would,  of  course,  be  Just  as 
true  before  the  oonstmctlm  of  the  road  as 
after  Its  couipletlon,  and.  If  thus  it  is  necee> 


sarlly  to  be  Implied  that  he  may  assign  cer- 
tain Intarests  in  the  frandUse  btfore  the 
road  is  constmetod,  what  language  Is  ttiere 
in  the  grant  that  may  reasonably  be  so  con- 
strued OB  to  Justify  the  oondusion  that  he 
was  wittiout  right  to  assign  such  intwests 
after  the  completion  of  the  road?  Of  course, 
it  will  not  be  contended  that  the  language, 
"and  Boch  persons  as  he  may  associate  with 
him,"  means  auyttiing  leas  than  persons  in 
whom  he  miglit  vest  an  interest  In  the  fran- 
chise. In  other  words,  no  one  will  say  that 
the  mere  employment  of  persona  to  assist  in 
the  ctmstmction  and  maintenance  of-  the  road 
would  amount  to  an  association  of  sudi  per^ 
sons  with  lAiriey  witliln  the  contunplatlon 
of  the  grant.  But  there  are  cases  which  sus- 
tain my  position,  and  I  will  now  refer  to  a 
few  thereof. 

Although,  as  I  have  diown,  some  of  the 
California  cases  have  declared  that  franchis- 
es of  the  diaracter  of  the  one  concerned  here 
Involve  mere  personal  trusts  and  others  that 
they  are  real  property,  yet  the  question  as  It 
is  presented  In  its  present  form  has  never  be- 
fore been  urged  before  and  decided  by  th^ 
higher  courts  of  this  state.  The  precise  ques- 
tion submitted  here  ts,  therefore,  new  in 
California.  But,  as  I  have  already  indicated, 
I  am  in  accord  with  those  cases  wbl<di  hold 
that  such  francliises  constitute  property.  In 
the  case  of  Powell  v.  Maguire,  43  Gal.  11, 
speaking  of  a  ferry  franchise,  Justice  Rhodes, 
in  a  concurring  opinion,  said :  "I  am  of  the 
opinion  that  the  franchise  in  question  1b  real 
estate;  that  In  Its  transfer  it  is  to  be  govern- 
ed by  the  rules  applicable  to  the  transfer  of 
title  to  other  real  estate."  It  Is  held  in  the 
case  of  Stockton  Gas,  etc.,  Co.  v.  San  Joaquin 
Goimty,  148  Cal.  319,  83  Pac.  56,  S  L.  R.  A. 
(N.  S.)  174,  that  franchises  authorized  by 
section  19  of  article  11  of  the  Constitution 
to  lay  pipes  and  conduits,  or  erect  poles  and 
supply  the  Inhabitants  of  a  dty  with  artificial 
light,  are  Incorporeal  hereditaments  appur* 
tenant  to  the  land.  The  court  B&ya:  "The 
principle  that  frandilaes  of  the  character 
here  involved  are  treated  as  Incorporeal  her- 
editaments finds  ready  support  from  the  au- 
thorities." And  In  support  of  this  announce- 
ment it  quotes  approvingly  from  Bowman  t. 
Wathen,  2  Mcl^n,  876,  3  Fed.  Gas.  No.  1,740, 
in  which  it  Is  decided  that  a  ferry  franchise 
Is  real  property  and  passes  by  deed;  that  It 
"Is  assets  in  the  hands  of  heirs,  and  in  all 
respects  Is  subject  to  the  laws  which  relate 
real  estate";  that  "tlune  would  seem  to  be  no 
doubt  that  the  ferry  franchise,  with  all  that 
belwgs  to  it,  may  be  taken  by  descent  or  by 
convince  the  same  as  other  Interests  which 
pertain  to  realty.  *  *  *  In  this  Ttapeet 
no  difference  is  perceived  between  a  ferry 
franchise,  the  franchise  of  a  tM  bridge,  a 
turnpike  or  railroad,  or  any  other  franchise 
of  the  same  nature.**  In  many  of  the  other 
Jurisdictions  of  this  country  the  same  rule  is 
firmly  established.    In  Wilmington  *  B.  A. 
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Go.  Downward  (Del.)  14  Atl.  721,  It  Is  said 
tbat  "a  franchise  Is  property,  and  It  cannot 
wantonly  or  of  whim  be  taken  away  by  legis- 
latlTe  act  and  transferred  to  another."  "A 
franchise,"  saya  the  Supreme  Court  of  Con- 
nectlcnt,  Norwich  Gas  Light  Co.  v.  Norwich 
City  Oas  Co.,  25  Conn.  19,  "Is  property  which 
may  be  transferred  by  sale  or  devise,  and  It 
will  descend  to  belts  like  other  property." 
"The  grant  was  of  a  franaUae,  wtaidi  bad 
the  legal  diaracter  of  an  estate  or  property. 
'An  estate*  said  Cbanc^or  Kent  &  Kent's 
Com.  4fi^,  in  sucb  «  franchise  and  an  es- 
tate Is  land  rest  upon  the  same  principle  be- 
ing equally  grants  of  a  rl^t  or  [wlTllege  for 
an  adequate  consideration.' "  Oakland  B.  Co. 
V.  Oakland  B.  &  F.  V.  B.  Co..  46  Cal.  36S,  373, 
13  Am.  Bflp.  181  ''A  franchise,"  said  Justice 
Danielt  in  West  Blrer  Bridge  t.  Dlx,  8  How. 
607,  634,  12  Ed.  635,  *ns  property  and 
nothing  more.  It  Is  Incorporeal  property, 
and  Is  so  defined  by  Justice  Blackstone  when 
treating  In  bis  second  volume  (cliapter  8,  p. 
20)  of  the  rights  of  things.  It  Is  Its  char- 
acter of  propOTty  which  imparts  to  it.Talue, 
and  alone  autborises  In  Individuals  a  right 
of  action  for  Invasion  or  disturbance  of  Its 
enjoyment  A  franchise,  therefore,  to  erect 
a  bridge,  to  cmstmct  a  road,  to  toep  a  fer- 
ry, and  to  collect  toll  upnt  them,  granted  by 
the  authority  of  the  state,  we  regard  as  oc- 
ciqiylng  the  same  position,  with  req>ect  to 
the  paramount  power  and  duty  of  the  state, 
to  promote  and  protect,  as  does  the  right  of 
the  dtizen  to  the  possession  and  enjoyment 
of  bis  land,  under  his  pat»t  or  contract  with 
the  state,  and  it  can  no  more  Interpose  any 
obstructltm  in  tbe  way  of  their  Just  ezer^ 
tlon."  In  the  same  case  Justice  UcLean 
said:  '^t  Is  objected  that  this  bridge,  being 
owned  by  a  cori>oratlon,  and  used  by  the 
public,  does  not  come  within  the  designation 
of  private  property.  All  property,  whether 
owned  by  an  Individual  or  Indlvidnals,  a  cor- 
poration aggregate  or  sole,  Is  within  the  term. 
In  short,  all  property  not  public  Is  private." 
See  Welch  v.  County  of  Plnmas,  80  Cat  338, 
22  Pac  264;  Uppencott  v.  Allander,  27 
Iowa,  460, 1  Am.  Bep.  299;  Dofour  T.  Stacey, 
90  Ky.  288.  14  S.  W.  48,  29  Am.  St  Rep. 
374;  Johnscm's  Appeal.  95  Pa.  70;  Evans  v. 
Hughes  Omnty,  8  S.  D.  680,  64  N.  W.  603; 
Oreer  v.  Hangabook,  47  Oa.  282. 

I  could  well  rest  the  conclusion  at  which 
I  have  arrived  that  a  franchise  of  the  kind 
Involved  in  the  case  at  bar  Is  pnqier^— ^eal 
property— within  the  full  meaning  of  section 
1044  of  tin  C^vU  Cod^  upon  the  foregoing 
authorities,  by  which  the  proposition  seems 
to  be  conclusive^  established.  Still  the  case 
of  lAppssaott  V.  AUander,  supra,  as  to  the 
facts,  so  closely  resembles  the  present  case 
that  I  f^  Jnatlfled  In  quoting  from  the  oidn- 
lon  therein  In  eztonso.  The  Iowa  Snprane 
Court  in  that  case,  among  other  things,  says : 
But  pne  questhm  Is  presented  by  the  recwd 
for  our  detennlnati<m.  It  la  this :  Is  a  ferry 
llcoise  vacated  or  the  franchise  lost  t^^  the 


death  of  the  party  to  whom  it  was  granted? 
"The  right  acquired  under  a  f6rry  license  Is 
called  a  franchise,  and  is  conferred  by  grant 
from  the  government^  and  with  an  Implied 
covenant  on  the  part  of  the  government  not 
to  invade  the  right  vested,  and,  on  the  part 
of  the  grantee,  to  perform  the  duties  and 
conditions  prescribed  by  the  grant  •  •  • 
The  fact  that  It  Is  conferred  by  grant  from 
the  government  and  may  be  forfeited  for 
misuser  or  nonoser  does  not  argne  that  it  Is 
not  property,  or  that  It  may  be  lost  In  a  way 
or  manner  which  will  not  deprive  the  owner 
of  other  property  or  his  rights  therein. 
•  •  *  Hence  It  Is  thought  that  the  death 
the  grantee  terminates  the  franchise.  The 
answer  to  this  is :  That  If  the  person  ezei^ 
dslng  the  franchise  falls  to  perform  the  du- 
ties appertaining  thereto,  the  license,  by 
proper  proceedings,  may  be  revoked.  Bev.  i 
1212.  And  that  this  position  of  appellee  Is 
not  In  accordance  with  the  policy  of  onr 
statutes  la  made  very  plain  by  the  provisions 
permitting  and  regulating  the  sales  of  the 
franchise  upon  wecution.  In  such  case  the 
purchaser,  by  substitution,  assumes  the  du- 
ties of  the  original  grantee,  and  acquires  all 
his  rights.  No  reason  can  be  ^ven  why  the 
law  will  permit  this,  and  yet  prohibit  the  ex- 
ercise of  the  franchise,  In  case  of  the  death 
of  tbe  grantee,  by  his  represatatives.  The 
doctrine  contended  for  leads  to  another  In- 
consistency, namely,  the  franchise  may  be 
subjected  to  tbe  payment  of  the  debts  of  the 
grantee  In  bis  lifetime,  but  Is  not  assets  for 
the  payment  of  the  same  debts  after  his 
death.  The  grant  of  a  ferry  Ctanchlse  Is 
made  for  a  specified  time,  not  less  than  three 
nor  more  than  ten  years,  with  no  reservation 
that  it  shall  terminate  apon  the  death  of  the 
grantee.  Being,  as  we  have  seen,  proiierly, 
it  would  not  upon  every  analogy  of  the  law, 
be  lost  by  the  death  of  the  grantee.  At  com- 
mon law  it  was  granted  as  other  real  proper- 
ty, in  estates  for  years,  for  life,  or  In  per- 
petuity, and  was  so  held.  Under  our  stat- 
ute, It  is  granted  In  an  estate  for  years 
only;  and  the  death  of  the  grantee  can  no 
more  terminate  It  than  the  death  of  a  ten- 
ant can  terminate  a  like  estate  in  lands.  The 
above  hardship,  and  Injustice  of  tbe  rule 
contended  for,  support  a  powerful  argument 
against  it  These  franchises  oft«i  require 
gr^t  outlays  for  Goats,  Improvement  of 
roads,  etc.,  In  order  to  render  than  remonov 
ative  to  the  owners,  and  useful  to  the  public. 
The  property  thus  acquired  Is  valuable  only 
In  connection  with  the  franchises;  and.  If 
th^  are  forfeited  by  the  death  of  the  gran- 
tees, great  loss  and  gross  injustice  would 
thus  be  wrought  their  estates.  The  doctrine 
contraided  for  by  defendant's  oounsd  is  not 
supported  by  tbe  authorltieB  ther  dte,  via., 
Huiiroe  v.  Thomas,  S  CaL  470i  and  Thonuw 
V.  Armstrong,  7  Gal.  286.  These  cases  hold 
that  ferry  franchises  are  not  the  subjects  of 
levy  and  sale  under  execution.  The  dadaions 
appear  to  be  based  npoa  the  pounds  that  a 
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ferry  francblae  IdtoItw  a  personal  trust, 
granted  by  the  eoverelgu,  upon  condltiona  im- 
posed upon  the  grantee,  alone;  and  hla  lia- 
bility cannot  be  removed  by  substltutiona. 
Sucb  sales,  as  we  bave  seen,  are  recognized 
by  onr  statutes,  and  the  ground  of  these  de- 
-dslons  seems  to  be  onsapported  by  reason 
and  principles  of  law." 

[4]  It  thus  being  clearly  established  that 
the  frant^ise  Involred  here  is  property  In 
the  sense  of  that  term  as  it  Is  used  In  sec- 
tion 1044  of  the  ClrU  C:k>de,  it  foUows,  of 
course,  that,  under  the  provision  of  said  sec- 
tion, it  Is  subject  to  all  the  rights  and  bur- 
dens of  property  of  any  other  kind,  and  that  it 
may  be  transferred  by  assignment  or  by  any 
other  authorized  mode  of  transferring  real 
property;  or,  under  section  388  of  the  same 
Code,  or,  as  stated  even  In  the  absence  of 
any  such  a  provision,  it  may  be  levied  upon 
and  sold  mider  execution,  for  the  satisfac- 
tion of  any  Judgm^t  against  the  owner  or 
owners  thereof,  "In  the  same  manner,  and 
with  the  same  effect,  as  any  other  property." 

[C]  The  condosion  to  which  the  foregoing 
views  irreeistlbly  lead  is  that,  the  time  to 
which  the  franchise  here  shall  run  not  be- 
ing expressly  limited  by  the  grant  Itself,  the 
effect  of  said  franchise  was  to  vest  In  John 
Lawley  and  his  assodates  an  estate  in  fee 
in  the  franchise  and  the  toll  road;  in  other 
words,  an  estate  in  fee  in  the  real  property 
so  granted  to  them  by  the  state.  Sections 
1072, 1105,  Civ.  Code. 

[S]  This  being  true,  and  since  there  Is  no 
provision  in  the  grant  Itself  or  of  any  statute 
to  which  my  attention  has  been  directed  ex- 
pressly requiring  that  the  consent  of  the 
state  shall  first  be  obtained  before  the  right 
tn  sell  or  transfer  the  franchise  may  be  ex- 
ercised, manifestly  said  franchise  may  be 
transferred  wlthont  the  consent  of  the  grant- 
ing power.  I  do  not,  however,  intend  to  be 
understood  as  holding  that  the  state  could 
not  have  made  the  procurement  of  Its  con- 
sent a  prerequisite  or  a  condition  precedent 
to  the  exercise  of  tlie  right  by  the  grantee 
to  transfer  the  franchise;  but  the  state  has 
not  done  so  In  this  case  by  express  language 
or  by  language  reasonably  capable  of  the 
construction  that  such  was  Its  Intention. 

[7]  The  state  always  retains  or  reserves 
the  power  to  regulate  and  control  such  fran- 
chises wherever  they  may  go  or  to  whom- 
soever's  hands  or  ownership  they  may  be 
transmitted,  and  Its  chief,  and,  Indeed,  only, 
concern  with  regard  to  such  grants  is  that 
th«y  shall  not  only  be  used  for  the  purpose 
which  they  are  created  to  snbeerr^  hnt  so 
used  as  not  to  Injoze  the  public  or  trespass 
upon  its  rights. 

[•]  Having  this  poww  of  supervision  or 
control  over  such  grants,  the  state  may  for- 
feit them  and  all  rights  acquired  thereby 
where  they  are  not  used  or  where  they  are 
misused.  There  Is,  therefore,  no  necessity 
tn  imposing  restraints  m>on  ox  in  any  way 


fettering  the  p6wer  of  alienation  as  to  es- 
tates thus  created  and  thus  rendering  their 
value  as  property  exceedingly  precarious! 

[I]  While  the  result  at  which  I  have  ar- 
rived Is  manifestly  decisive  of  this  case,  still 
I  can  conceive  no  impropriety  in  saying  that 
in  my  opinion  the  court  erred  In  finding  that 
John  Lawley  "never  associated  with  himself 
in  the  construction  and  maintenance  of  said 
toll  road  any  person  or  persons  whatsoever." 
This  finding  obviously  involves  a  conclusion 
of  law  as  well  as  a  finding  of  fact,  since 
necessarily  it  Is  founded  on  a  construction 
of  the  legal  eBCact  of  the  language  of  Ok 
grant 

[10]  The  act,  as  we  have  seen,  provides 
that  "John  Lawley,  and  such  persons  as  he 
may  associate  with  him,  are -hereby  author- 
ized to  construct  and  maintain  a  turnpike 
road,"  etc. 

The  respondent  contends,  as  we  have  seen, 
that  the  term  "associate,"  as  it  appears  in 
the  act,  contemplates  only  such  persona  as 
John  Lawley  might  have  associated  with 
hlms^  in  the  construction  as  well  as  the 
maintenance  of  the  road.  In  other  words. 
It  Is  insisted  that  unless  John  Lawley  asso- 
ciated with  himself  some  person  or  persons 
In  the  construction  of  the  turnpike,  but  con- 
structed It  himself  without  associates  in 
that  work,  thaa  he  could  not  associate  oth- 
ers with  himself,  within  the  meaning  of  the 
grant,  in  the  maintenance  of  the  road  or  aft- 
er the  completion  of  Its  construction. 

Of  course,  the  Legislature  had  some  ma* 
terlal  or  Important  purpose  in  view  when  au- 
thorizing John  Lawley,  If  he  diose  to  do  so, 
to  associate  others  with  himself  In  the  ex- 
ecution of  the  terms  of  the  grant,  and  I  can 
conceive  of  no  other  object  intended  thus  to 
be  efTected  than  that  of  clothing  Lawley 
with  the  right  to  Invoke  assistance  in  the 
building  and  operation  of  the  road  in  the 
event  that  he  fonnd  himself  unable  finan- 
cially to  carry  out  the  purposes  of  the  fran- 
chise himself.  The  purposes  of  the  fran- 
chise were  twofold,  vis. :  (1)  To  construct 
the  road;  (2)  To  operate  it  The  contingency 
to  meet  which  the  provision  was  inserted  In 
the  grant  authorizing  Xawley  to  associate 
with  hlms^f  other  persons  In  the  prosecu- 
tion of  the  enterprise  was  just  as  likely  to 
happen  In  the  matter  of  the  maintenance  of 
the  road  as  It  was  in  the  matter  of  Its  con- 
struction, and,  the  state  being  equally  as  In- 
terested In  its  maintenance  as  In  its  construc- 
tion, it  would  hardly  be  reasonable  to  hold 
that  the  Legislature  intended  to  say  that 
Lawley  could  not  take  associates,  within  the 
contemplation  of  the  grant,  in  the  mainte- 
nance of  the  tamplke  after  its  completion  by 
him  alone.  A  contrary  view  of  this  propo- 
sition would.  It  seems  to  me,  necessarily  In- 
volve an  Imputation  to  the  Legislature  of 
a  design  to  lay  a  trap  by  which  the  forfeiture 
of  the  franchise  for  nonuser  might  happen 
loi^  befora  the  grantee  named  In  the  frau- 
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chise  had  been  given  an  (^portunlty  to  re- 
ImbQroe  himself  for  the  flnanrial  outlay 
requiafte  to  buUd  the  road. 

Apart,  therefore,  from  the  conalderatlon 
that  the  franchise  and  Its  essential  con- 
comitants are  transferable  the  same  as  any 
other  character  of  property  and  that  Lawley, 
the  named  grantee,  could  consequently  hare 
taken  In  associates  either  in  the  construc- 
tion or  maintenance  of  the  road  or  in  both 
or  have  sold  and  transferred  It  altogether, 
even  In  the  absence  of  a  provision  in  the 
grant  authorizing  him  to  do  so,  It  is  clear 
to  my  mind  that  the  Legislature  intended  to 
clothe  Lewley  with  the  right  to  take  in  as- 
sociates In  the  prosecution  of  the  enterprise 
at  any  time — after  as  well  as  before  the  com- 
pletion of  the  turnpike.  It  follows,  of  course, 
that  the  appellants,  although  associated  with 
John  I^wley  in  the  maintenance  of  the  road 
after  Its  construction,  are,  nevertheless,  with- 
in the  purview  of  the  act  granting  the  fran- 
chise in  question,  "such  persons  as  he  may 
associate  with  him,"  etc. 

I  am  not  prepared  to  say  that  the  amend- 
ment by  the  Legislature  of  1901  (Stats. 
1901,  p.  6)  of  section  516  ol  the  Civil  Code 
would  Involve,  If  applicable  to  the  franchise 
in  question,  legislation  whose  effect  as  bo 
applied  would  impair  the  obligations  of  a 
contract.  The  Legislature  has  the  undoubted 
right  to  subject  the  exercise  of  rights  under 
ali  such  franchises  to  reasonable  regulation 
In  order  that  the  interests  of  the  public  may 
be  fully  safeguarded  and  protected,  and  such 
franchises  are  granted  subject  not  alone  to 
existing  regulations,  but  to  such  additional 
regulations  as  the  granting  power  may  deem 
proper  and  reasonable  to  impose  subsequent- 
ly to  the  granting  of  such  privileges.  I  see 
nothing  in  the  additional  requirements  pre- 
scribed by  the  amendment  of  section  516  of 
the  Civil  Code  which  is  unreasonable  or 
wblch  could  not  be  complied  with  without 
Impairing  in  the  sl^test  measure  any  rights 
which  might  have  been  acquired  under  the 
franchise  Involved  here. 

[11]  But  I  am  of  the  opinion  that  the  re- 
quirements of  the  amendment  were  not  In- 
tended to  apply  to  perpetual  franchises  or 
those  as  to  which  no  limitation  is  prescribed 
as  to  their  term  of  duration.     By  said  | 
amendment,  the  own^r  of  a  toll  road  is  re- ! 
quired,  In  addition  to  affixing  and  keeping  I 
up,  "at  or  over  each  gate,  or  In  some  con- ! 
spicuous  place,  so  as  to  be  conveniently  read,  I 
a  printed  list  of  the  rates  of  toll  levied  and 
demanded,"  as  said  section  formerly  read, 
to  show  In  and  by  such  printed  list,  "the  date 
when  the  franchise  or  privilege  under  which 
the  right  to  collect  tolls  is  claimed  was  grant- 
ed and  the  term  of  duration  of  said  fran- 
chise," and  "the  date  upon  which  rates  of 
toll  were  last  fixed  by  the  board  of  super- 
visors."   Said  section  further  provides  that 
"failure  to  comply  with  the  provisions  of 
this  act  dull  work  an  immediate  forfeiture 


of  the  frandiiae.'*  The  court  found,  as  we 
Iiave  seen,  that  the  defendants  "did  affix  and 
at  all  times  kept  np  at  or  near  the  said  toll 
gate  on  said  toll  road  a  list  showing  the 
rates  of  toll  last  theretofore  duly  fixed  and 
determined  by  the  said  board  of  supervis- 
ora,"  etc.,  but  that  they  failed  to  show  in 
said  printed  list  the  date  when  the  fran- 
chise was  granted  or  the  term  of  duration 
of  said  franchise,  and  concluded,  as  a  matter 
of  law,  that  the  defendants  dld^not  comply 
with  the  provisions  of  the  section  named. 

The  obvious  object  of  the  requirements  of 
section  516  of  the  Civil  Code  is  to  prevent  the 
public  from  being  fraudulently  Imposed  upon 
or  deceived  by  persons  claiming  the  right 
without  authority  to  collect  tolls,  or,  having 
such  authority,  claiming  the  right  to  collect 
tolls  in  excess  of  the  rates  established  by  the 
board  of  supervisors.  The  Importance  in  all 
cases  of  the  provision  as  to  the  posting  of 
the  rates  of  toll  fixed  by  the  authorities  is 
plainly  apparent,  but  with  respect  to  the 
posting  of  a  notice  showing  the  date  when 
the  franchise  was  granted  and  the  term  of 
its  duration  Is  important  only  In  those  cases 
where  the  term  of  duration  of  the  franchise 
is  limited  to  a  specified  numbw  of  years.  In 
a  case  like  the  present,  where  the  franchise 
Is  granted  to  exist  perpetually,  the  public 
could  not  be  imposed  upon  or  deceived  by  the 
mere  failure  to  publish,  as  required  by  the 
statute,  the  date  the  franchise  was  granted 
or  the  time  during  which  it  is  to  run.  I  ant 
therefore  of  the  opinion  that  the  L^islature 
did  not  intend  that  those  provisions  which 
have  been  added  since  the  granting  of  the 
franchise  in  question  should  apply  to  such 
franchises  as  were  granted  by  the  state  it- 
self to  exist  for  an  indefinite  period  prior 
to  the  enactment  of  the  amendment,  but  were 
inspired  solely  by  the  policy,  since  adopted, 
of  limiting  the  life  of  all  franchi.«es  to  a 
definite  number  of  years.  In  any  event,  the 
vital  requirements  of  the  section,  so  far  as 
this  franchise  is  concerned,  having  been  ob- 
served by  the  defendants,  It  would  certainly 
be  a  gross  Injustice  to  declare  the  franchise 
forfeited  for  the  reason  suggested,  and  par- 
ticularly would  this  be  true  In  view  of  the 
fact  that  no  possible  injury  can  result  to 
the  public  from  the  omission  to  comidy  with 
the  requirements  referred  to. 

The  summary  of  my  conclusion  is:  That 
the  franchise  in  question  is  property  in  tlw 
sense  of  that  term  as  It  is  used  in  section 
1044  of  the  Civil  Code,  and  is  therefore  anb* 
ject  to  all  the  rights  and  burdens  of  any  oth- 
er species  of  property;  that  the  appellants 
are  not  only  the  surviving  associates  of  John 
Lawley  within  the  meaning  of  the  grant,  but 
acquired  title  to  the  property — ^the  franchise 
and  the  right  to  collect  toll  thereunder- 
through  various  mesne  conveyances,  asdgn- 
ments,  and  other  instrumoits  in  writing; 
that  the  franchise  was  not  forfeited  by  rea- 
son of  the  noncomplianoe  wltb  the  nauln- 
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ments  of  the  amendmeot  of  section  616  of  the 
ClvU  Code. 

The  Judgment  and  oEdw  are  therefore  re- 
Tersed. 

We  concor:  OHIPBCAN.  P.  J.;  BUR- 
NETT, J. 

On  Petition  for  a  Rehearing. 

HART,  J.  The  respondentB  hare  petition- 
ed thla  court  for  the  reopening  of  this  cause 
and  a  reconsideration  of  the  points  orlg- 
lnall7  urged  by  them  in  faror  of  the  Judg- 
ment After  an  extended  consultation,  the 
Justices  of  this  court  have  reached  the  con- 
clusion that,  upon  a  rehearing,  there  would 
he  no  likelihood  of  a  recession  from  the  re- 
sult arrived  at  In  the  original  opinion  filed 
herein.  We  may  remark,  bowerer*  that  we 
keenly  appreciate  the  gravity  and  Importance 
of  the  ultimate  qnestlon  submitted  for  de- 
cision in  this  cause,  both  In  Its  legal  aspect 
and  In  Its  eCTect  upon  the  parties  to  the  ac- 
tion, whatever  may  be  the  final  decision ;  but 
we  may  farther  observe  It  is  a  source  of 
mu<di  comfort  to  na  to  know  that,  If  we  have 
conceived  erroneous  views  upon  the  legal 
questions,  uvoa  the  solution  of  which  the 
ultimate  result  must  d^tond,  tiiere  is  an- 
other court  that  can  correct  the  errors  of 
our  Judgment 

It  la  said  In  the  petition  that  "for  over  40 
years  these  defendants  have  exacted  tolls  on 
this  road,"  that  *'at  the  present  time  ai^- 
lanta  are  bleeding  the  public  and  the  public 
has  no  redress^"  and  that,  "If  the  time  has 
not  come.  It  will  soon  come  whm  tbe  profits 
from  this  toll  road  will  amount  to  more  In 
one  year  than  the  whole  cost  of  constmctitm 
and  repair."  It  must  readily  be  admitted 
that  these  are  considerations  which  should 
make  it  most  desirable  that  the  public  should 
own  the  road,  or  that  It  should  not  remain 
In  private  hands,  a  consommatlon  not  at  aU 
adverse  to  our  sentiments,  if  the  eondltlona 
be  as  they  are  depicted  in  the.  petition,  but 
'learned  counsel  wUl  not,  of  course,  under- 
take to  maintain  that  such  considerations 
constitute  a  legal  ailment  in  favor  or  in 
support  of  the  confiscation  of  private  prop- 
erty or  the  destruction  of  vested  rights,  or 
that  will  Justify  the  establishment  of  a  prin- 
ciple or  precedent  that  must  of  necessity 
operate  most  disastrously  to  the  owners  gen- 
erally of  such  franchises.  If  the  app^lants 
are  "bleeding  the  public"— a  phrase  that  can 
imply  nothing  short  of  an  accusation  that 
th^  are  exacting  unauthorized  and  illegal 
tolls — the  plain,  ready,  and  effectual  remedy 
lies  in  a  proceeding  looking  to  a  forfeiture 
of  the  franchise  for  a  misuser  of  the  right 
granted  to  them  by  the  stnte.  The  bonrds 
of  supervisors  of  the  two  counties  Into  which 
the  road  extends  have  the  power,  and  it  Is 
their  bounden  duty  not  only  to  regulate  the 
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rates  of  toll,  but  to  establish  such  rates  only 
as  are  reasMiable  and  Just  both  to  the  own- 
ers of  the  franchise  and  the  public.  The 
owner  of  the  franchise  Is  entitled  to  only 
a  reasonable  return  on  his  Investment  and. 
if  the  appellants  in  this  case  are  now  charg- 
ing such  rates  as  will  make  the  profits  of 
the  venture  In  one  year  equal  to  the  sum 
total  of  the  original  cost  of  the  construction 
of  the  road  and  the  cost  of  maintaining  It, 
the  fault  lies  with  the  rate-flxlng  body  In 
such  cases  and  with  no  one  else. 

But  counsel  declare  that  our  construction 
of  section  1014  of  the  dvU  Code  is  entirely 
too  broad,  "because  It  does  not  Include  or 
provide  for  the  transfer  of  a  franchise  such 
as  this" ;  that  "the  term  'property'  as  used 
in  this  section  refers  to  private  property, 
and  not  to  grante  of  public  functions."  We 
are  unable  to  follow  the  argument  that 
franchises  such  as  the  one  Involved  In  this 
controversy  do  not  constitute  private  prop- 
erty. What  are  they  If  not  private  property? 
They  are  as  much  private  property  as  fran- 
chises authorizing  the  construction  and  main- 
tenance of  railroads.  There  can  be  no  dis- 
tinction In  principle  between  the  two  classes 
of  franchlseB.  It  la  true  tbat  they  are  charg- 
ed with  a  public  use  and  subject  to  the  con- 
trol, for  the  purposes  of  necessary  and  proi>- 
er  regulation,  of  the  granting  power  and 
may  be  forf^ted  fbr  misuser  or  nonuser, 
but,  subject  to  these  necessary  reetralnta, 
th^  are  as  much  private  property  in  the 
hands  of  the  grantees  aa  la  any  other  species 
of  property. 

[12]  As  stated  In  our  former  optalon,  the 
state  undoubtedly  baa  the  right  to  annex 
aa  a  condition  to  the  transfer  of  such  fran- 
chises the  procurement  of  Ita  consent,  bnt 
It  did  not  do  80  in  the  case  of  the  present 
franchise,  and,  In  tiie  absence  of  a  provision 
expressly  reqiiirlng  that  ite  consent  Aall 
first  be  obtained  befbre  said  ftanchiae  may 
be  transferred,  there  wa!b,  in  our  otAnion, 
no  necessity  for  such  course  to  be  pursued. 

But  having  fully  presented  in  the  original 
opinion  filed  her^  our  vlewa  on  the  ques- 
tions discussed  in  the  petition,  there  la  no 
necessity  for  further  candderatlon  of  them 
now. 

As  stated,  feeling  that  further  considera- 
tion of  the  cause  or  the  potato  passed  upon 
by  us  would  not  have  the  effect  of  chan^g 
or  modifying  our  views,  it  will  certainly  save 
time  to  the  parties  and  hasten  a  final  de- 
cision, If  the  Judgment  of  this  court  does  not 
stand,  by  dmying  the  petition  and  thus  af- 
fording the  earliest  opportunity  of  getting 
the  cause  before  the  Supreme  Court,  If  coun- 
sel choose  to  adopt  that  course. 
The  petition  is  denied. 

We  concur:  CHIPMAM.  P.  J.;  BUR- 
NETT. J. 
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IDAHO  TSOWFBERS  B.  GO.  T.  POfitT  TAUJB 
hTJUBBR  ft  HFO.  GO. 

(Saprems  Conrt  of  Idaho.   Dee.  4,  1911.) 

(Staahtu  &y  ih9  OourtJ 

1.  NAnoABUE  Watbbs  (|  !•)— What  CONm- 

TUTES—CAPACITT  rOB  FLOAIINa  TlMBES— 

Qdebtion  fob  Jubt— "Navigable  Strbam." 
Any  stream  in  this  state  is  narigable  on 
wt^cb,  Iocs  or  timber  can  be  floated  to  market 
or  the  place  of  use.  and  to  that  extent  and  for 
that  purpose  is  a  public  highway;  and  it  is  not 
necessarj  that  such  stream  be  navigable  the 
whole  year  for  soch  or  any  purpose.  It  is  suf- 
ficient if  daring  the  hlah-water  season  such 
stream  can  be  aged  for  the  floating  of  logs  and 
timber,  and  the  Question  of  navigability  for 
such  or  any  useful  purpose  is  a  question  of  fact, 
to  be  determined  in  uie  same  manner  as  any 
other  question  of  -fact  is  determioed. 

Note.— For  other  cases,  see  Navigable 
aters,  Gent  Dig.  H  6-16;  Dec  Dig.  i  1.* 
VoT  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4«76-4684 ;  voL  8,  p.  7728.] 

2.  Navigable  Waters  (|  1*)— What  Consti- 
TuTEs— Capacity  fob  Floating  Tuibeb. 

If  a  stream  is  in  fact  navigable  or  float- 
able, the  question  as  to  whether  or  not  logs, 
lumber,  or  other  floatable  materials  may  be 
profitably  transported  by  means  of  such  water 
course  is  a  qnestion  that  should  be  left  in  a 
large  measure  to  the  person  irho  undertakes 
the  enterprise,  and  the  chief  qnestion  to  be  de- 
termined by  a  court  in  such  a  case  is  the  ques- 
tion of  navigability  in  fact,  while  the  question 
as  to  whether  it  can  be  done  profitably  is  one 
that  will  depend  largely  upon  ue  condition  and 
circumstances  of  the  person  who  undertakes 
the  enterprise,  and  to  bim  it  may  be  both  prac- 
ticable and  profitable,  while  to  another  tUffer- 
entliy  situated  it  might  be  unprofitable. 

[Ed.  Note.— For  other  caaea,  see  Navigable 
Waters,  Dec  Dig.  |  1.*] 

Navigable  Watebs  (|  1*)— What  Conbti- 
TUTES— Capacity  foe  Floatino  Timbeb— 
Weight  of  Evidence. 

In  the  new  and  undeveloped  condition  of 
this  state,  and  in  view  of  the  circumstance 
tliat  large  areas  of  the  state's  forest  and  miner- 
^  wealth  have  not  been  opened  or  developed, 
proof  that  a  stream  flowing  through  such  terri- 
tory has  never  before  been  uUliKed  for  the 
floating  of  logs  or  other  materials  should  have 
but  lime  or  no  weight  in  determining  the  fact 
of  the  navigability  or  floatabUity  of  such 
stream. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  6-16;  Dec  Dig.  1 1.*] 

4.  Navigable  Watebs  (|  89*)-*BiaBI  to 

U8e~Cabe  Bequibeo. 

One  who  undertakes  to  utilize  a  stream  for 
the  floating  of  logs,  lumber,  or  other  material 
must  do  so  having  due  and  proper  regard  for 
the  intereste  and  property  rights  of  others  along 
such  stream,  and  must  exercise  care  propor- 
tionate to  the  natural  conations  of  the  stream, 
the  dangers  and  difficulties  of  the  undertaking, 
«nd  the  liability  of  inflicting  Injury  upon  others. 

[Ed.  NQte.— For  other  cases,  see  Navigable 
Waters,  Dec  Dig.  §  39.»1 

.5.  Navigable  Watbbs  (M  19, 89*)— Oss-ntno- 
tion— Raildqad  Bbidgb, 

Where  a  railroad  company  builds  its  grade 
.and  track  along  the  course  of  a  stream,  cross- 
ing it  from  time  to  time  and  utilizing  a  bank 
of  the  stream  for  its  grade,  it  is  chargeable 
with  notice  of  the  navigability  of  such  stream 
for  the  floating  of  logs  and  other  artides  of 


commerce  and  of  the  natural  conditions  of  the 
countrv  and  the  fact  that  the  stream  is  subject 
to  periods  of  high  water,  freshets,  and  floods, 
and  must  so  build  its  grade  and  road  as  not  to 
unreaaonaUy  impede  or  obatroct  the  navigathHi 
of  such  stream,  and  in  so  doing  it  must  take  no- 
tice of  the  fact  that  floateble  commodities  are 
liable  at  times  to  strike  the  banks  of  the 
stream,  and  cause  abrasions  of  the  bank*  and 
must  aocordingly  gnard  and  protect  ita  rMd- 
bed  built  along  men  banks. 

[Ed.  Note.— For  other  easM,  aea  Navic^ila 
Waters,  Dec  Dig.  H  19.  89.*] 

Appeal  from  District  Court,  BhOBhoiit 
County;  W.  W.  Woods,  Judge. 

Action  by  the  Idaho  Northern  Railroad 
Company  against  the  Post  Falls  Lumber  A 
Manufacturing  Company  for  damagea  and 
perpetual  InJunetlcHL  Trom  a  Judgmeat  for 
plaintUI,  defendant  npgealM.  Xtoverged  and 
remanded. 

McBee  ft  La  Yelne  and  FbU  Averltt,  tor 
appellant  Franklin  Pflnnan  and  W.  A.  Oe- 
land,  fbr  reqwndoit 

AILBHIB,  J.  This  li  an  appeal  from  the 
Judgment  and  order  denying  a  motion  for  a 
new  trial.  The  reepondrat,  the  Idaho 
Northern  Railroad  Company,  is  an  Idaho 
corporation,  and  has  constructed  and  la  op- 
erating a  Ihie  of  road  from  a  point  near  the 
Junction  of  the  north  and  south  forks  of  the 
Onour  d'Al^e  rlv«r  in  Shoshone  county  up 
the  north  fork  of  the  Ccenr  d'Aloie  river  to 
its  confluence  with  Prhdiard  creek,  and  tbrace 
up  Prlchard  creek  to  the  month  ot  Paragon 
gulch.  Prichard  creek  is  a  tributary  of  the 
north  fork  of  the  Cceur  d'Alene  river,  and 
flows  through  a  mineral  and  timber  section 
of  Shoshone  county.  It  appears  that  a 
great  deal  of  placer  mining  has  been  done 
for  many  years  along  the  course  of  Prichard 
creek  and  Eagle  creek,  which  la  a  tributary 
to  Prichard  creek,  and  flows  into  Prichard 
creek  at  a  point  near  the  respondent's  line 
of  track.  The  railroad  track  is  built  along 
the  canyon  through  which  Prichard  creek 
flows,  and  follows  the  stream,  at  some  points, 
being  constructed  In  what  was  formerly  the 
bed  of  the  stream  and  at  other  places  cttxa- 
lug  the  stream,  and  at  stlU  other  points 
following  aloDfe  one  of  the  banks  of  the 
stream.  By  reason  of  having  built  the.  road 
along  the  stream  and  at  some  places  In  the 
bed  of  the  stream,  It  was  necessary  for  the 
railroad  company  to  cut  new  channels  and 
straighten  the  course  of  the  channel  so  as 
to  give  the  water  free  passage  and  protect 
the  railroad  property.  Betw^  the  mouth 
of  Eagle  creek  and  the  mouth  of  Prichard 
creek,  the  railroad  company  constructed  two 
bridges.  These  bridges  are  constructed  (ac- 
cording to  the  court's  flnding  No.  14)  "of 
piling  arranged  In  rows  or  bents  parallel  to 
the  banks  of  the  stream  at  said  points,  the 
piling  being  about  one  foot  tn  diameter  acd 
the  bents  16  feet  from  center  to  center. 
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There  are  11  bents  to  each  bridge,  provldlag 
140  feet  of  clear  space  at  each  bridge  for 
the  passage  of  water."  It  seems  that  as  a 
result  of  many  years  placer  mining  along 
Prlchard  creek  the  ancient  channel  of  this 
stream  Iiaa  been  in  a  great  measure  filled 
up  with  grarel  and  debris,  and  that  at 
places  there  Is  no  very  well-defined  bed  or 
channel  to  the  stream,  the  sand  and  grarel 
and  debris  having  so  filled  np  tbe'd^ree- 
slons  that,  when  the  high-water  season 
comes,  the  water  spreads  ont  over  a  consl^ 
erable  apace»  and  at  such  time  has  no  well- 
defined  main  channel  or  stream.  During  the 
greater  portion  of  the  year  there  Is  not  nmch 
of  a  flow  of  water  In  this  stream,  but  In 
the  springtime  during  the  melting  of  the 
snow  and  spring  rains  there  Is  a  large  body 
of  water  flowing  In  this  stream,  and  along 
^m  March  to  May  and  June  It  la  subject 
to  freshets  and  floods.  The  railroad  was 
built  up  this  canyon  in  the  year  1908.  Along 
the  latter  part  of  1909  or  the  early  part  of 
1910,  the  appellant,  the  Post  Falls  Lomber 
ft  Bfannfacturing  Company,  which  Is  also 
an  Idaho  corporation,  purchased  from  the 
government  a  large  quantity  of  saw  timber 
aggr^tlng  about  2,600,000  feet,  which  was 
then  standing  on  the  forest  reserve  about 
a  mile  and  a  half  above  the  confluence  of 
Eagle  creek  with  Prlcha^  cree^.  The  lum- 
ber company  thereafter  employed  men,  and 
set  them  to  cutting  timber,  and  banking  It 
along  Bagle  creek,  and,  when  the  high-water 
season  came  In  March  following,  had  about 
500,000  feet  banked  along  Eagle  creek. 
Shortly  preceding  the  rise  In  the  stream,  ap- 
pellant caused  some  of  its  employes  to  go 
along  Engle  creek  and  down  Into  Prichard 
creek  and  cut  away  fallen  timber  and  brush, 
and  blast  out  stumps,  and  such  things  as 
constituted  an  obstruction  In  the  stream,  but 
did  not  remove  them  from  the  stream.  The 
men  began  putting  the  logs  into  the  stream 
along  the  latter  part  of  February  or  the 
Ist  of  Mardi  for  the  purpose  of  floating  them 
down  Eagle  creek  into  Prichard  creek,  and 
thence  on  down  Into  the  Cceur  d'Alene  river 
for  the  purpose  of  transporting  them  to  Its 
mill  at  Post  Falls  on  the  Spokane  river.  It 
seems  that  none  of  the  logs  arrived  in  Pri- 
chard creek  until  about  the  16th  of  March. 
This  Is  accounted  for  perhaps  by  the  fact 
that  the  high-water  season  did  not  come  on 
until  the  middle  or  latter  part  of  March. 

It  seems,  both  from  the  findings  made  by  the 
trial  judge  and  the  evidence  as  contained  in 
the  record,  that  the  appellant  did  not  place 
men  along  the  stream  when  the  high  water 
came  for  the  purpose  of  keeping  the  logs 
moving  or  prermtlng  Jams.  About  the  17tb 
of  Uarcfa  tbe  logs  b^an  to  Jam  in  Prichard 
creek  a  short  distance  below  the  month  of 
Eagle  creek  and  also  at  a  point  further  down 
Prichard  creek  near  the  entrance  to  a 
slough,  which  is  designated  as  "McQulre's 
MlUrace."  As  the  logs  came  down  they 
were  hurled  to  one  side  and  canaed  the  sand 


and  gravel  to  collect  and  form  a  Jam  or  ob- 
struction In  the  stream,  and  changed  the  eui> 
rent  of  the  stream  so  that  it  was  directed 
against  the  respondent's  railroad  track  and 
grade,  and  It  resulted  in  washing  out  the 
track  and  grade  for  a  considerable  distance. 
A  similar  Jam  was  also  formed  at  the  first 
bridge  by  such  logs  as  were  pot  caught  In 
the  other  two  obstructions,  and  appears  to 
have  closed  up  a  number  of  the  open  spaces 
between  -the  piling  which  supported  the 
bridge.  The  respondent  notified  appellant, 
and  asked  the  appellant  to  furnish  men 
'and  take  steps  to  rtieam  ttieee  lofft, 
and  to  protect  the  respondait'B  track,  grade, 
and  bridge.  It  appears,  however,  that  ap- 
pellant did  not  take  any  st^  to  relieve  the 
situation  ui^  atta  this  salt  was  Instituted. 
Respondent  comiqenced  this  action  against 
the  appellant  for  damages  caused  to  Its 
property  by  reason  of  the  ne^rligent  and 
wrongful  acts  of  the  appellant  and  for  an 
injunction  restraining  the  appellant  from 
furtbw  discharging  logs  In  these  streams. 
The  case  was  tried  to  the  court  without  a 
Jury,  and  the  court  found  in  favor  of  the 
respondent  and  assessed  Its  damages  In  the 
sum  of  92,697.67,  and  issned  a  permanent 
injunction  agalnt  the  appellant  restraining 
and  joining  it  from  placing  any  logs  or 
timber  Id  either  Bagle  creek  or  Prichard 
creek  so  as  to  in  any  manner  change  the 
natural  channel  thereof  to  the  injury  of  the 
plaintiff,  or  to  In  any  manner  dam  up  or 
obstroct  the  streams,  eta 

The  appelant  has  ass^ed  a  large  num- 
bffl  ot  errors,  but,  as  we  view  the  case,  it 
will  only  be  necessary  for  us  to  ccmsider 
two  questions.  The  first  question  to  be  con- 
sidered is  the  nav^blUQr  of  Prichard  creek ; 
and  the  second  question  is  the  respective 
duties  of  these  parties  with  reference  to 
each  other  in  attempting  to  do  business  along 
this  stream.  The  respondent's  position  is 
stated  as  follows  in  its  brief:  It  contends, 
first,  '*that  Prichard  creek  was  not  a  nav- 
igable stream  for  the  fioatlng  of  logs ;"  sec- 
ond, "that  had  it  been,  In  fact,  a  navigable 
stream  for  the  floating  of  logs,  appellant's 
manner  of  conducting  Its  logging  operations 
was  so  negl^ent  and  careless  that  it  caused 
the  damage  complained  of  by  respondent;" 
third,  "that  ta  either  case  the  operations  of 
appellant  should  be  restrained."  The  re- 
spondent further  Insists  that  a  finding  In  ite 
favor  on  either  of  the  foregoing  Issues  was 
sufficient  to  Justify  and  sustain  the  decree 
in  this  case.  The  court,  however,  found  with 
the  respondent  on  both  these  Issues ;  that  Is, 
the  court  tound,  first,  that  the  stream  was 
not  navigable  for  the  floatage  of  logs  and 
lumber,  and,  second,  that  the  appellant  was 
guilty  of  negligence  in  the  manner  in  which 
it  used  this  stream  and  attempted  to  float 
logs,  and  wrongfully  and  unlawfully  caused 
the  damage  which  respondent  sustained. 

Now  there  is  no  more  conflict  in  the  evi- 
dence in  this  case  with  reference  to  the  navi- 
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gabllity  or  flofttablUty  of  this  stream  than 
would  ordinarily  rise  from  the  obserratloiis  of 
different  persons  as  tbey  occur  In  the  ordinary 
course  of  evraits  aod  affairs  of  everyday  life. 
We  can  safely  consider  this  question  on  the 
theory  that  there  Is  no  substantial  conflict 
In  the  CTldenee  thereon.  There  is  no  con- 
tention that  logs  can  be  floated  on  the 
stream  to  any  advantage  or  v^ith  any  suc- 
cess at  any  time  of  the  year  except  during 
the  high-water  season.  The  erldence  Is  not 
entirely  clear  as  to  Just  what  months  are 
covered  by  the  high-water  season  In  that  sec- 
tion of  the  state,  but  there  appears  to  be  no 
question  but  that  It  Includes  at  least  the 
months  of  Harc^,  April,  and  May.  We 
think  It  la  perhaps  safe  to  say  that  that  peri- 
od ordinarily  extends  Into  the  month  of 
June,  if  not  later.  It  Is  entirely  clear  that 
during  March  and  April  there  Is  a  large 
volume  of  water  flowing  down  Frlchard 
creek,  as.  Indeed,  It  appears  here  that  it  was 
BO  great  that  It  tore  out  sections  of  respond- 
ent's railroad  track  and  grade,  and  did  a 
great  amount  of  damage  In  a  very  short 
period  of  time.  There  is  no  question  or 
doubt  about  there  being  sufficient  volume  of 
water  In  the  stream  to  float  logs  and  lumber. 
The  only  question  over  which  there  Is  any 
controversy  is  as  to  whether  logs  and  lum- 
ber can  be  profitably  floated  down  this 
stream.  It  appears  quite  clearly  that,  in 
order  to  prevent  Jams  and  the  logs  piling  up 
and  changing  the  coarse  of  the  current  so  as 
to  render  It  dangerous  and  destructive  to 
property  along  the  stream,  it  la  necessary  to 
have  a  force  of  men  along  the  creek  suffi- 
cient to  ke^  the  1<^  in  the  main  current, 
and  prevent  them  piling  and  jamming  and 
collecting  the  gravel  and  sand  and  ddbrls 
that  always  attends  a  high-water  period  In 
this  stream. 

[2]  The  question,  however,  as  to  the  prof- 
Its  with  which  logs,  lumber,  and  otber  float* 
able  material  may  be  transported  down  a 
stream  which  carries  sufficient  volume  Of 
water  to  actually  float  such  materials  is  not 
one  that  should  receive  great  or  controlling 
consideration  by  the  courts.  The  question 
as  to  the  practicability  of  navigating  the 
stream  for  such  purposes  with  profit  to  the 
one  who  undertakes  the  enterprise  is  a  ques- 
tion that  ought  to  be  left.  In  a  large  measure, 
to  the  Judgment  of  the  man  who  undertakes 
the  enterprise  where  it  Is  once  admitted  that 
the  stream  will  float  the  material.  One  man 
or  a  number  of  men  may  have  abundance  of 
time  at  their  disposal  and  bnt  little  money. 
They  may  be  able  to  and  feel  justified  in 
contributing  a  great  deal  of  labor  in  getting 
tbelr  lumber  to  market  by  way  of  the  float- 
able stream,  whereas  they  could  not  for  the 
want  of  capital  reach  the  market  In  any  oth- 
er way.  Another  man  In  the  same  locality 
who  has  sufficient  capital  might  more  easily 
and  more  profitably  reach  the  market  by 
way  of  a  railroad  or  other  means  of  trans- 
portation. This  misbt  have  been  true  in  this 
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case.  Here  the  respondmt  company  vas  op- 
erating a  railroad  which  tapped  a  large  tim- 
ber belt  It  conld  undoubtedly  carry  logs  and 
timber  to  the  mills  and  market  more  i»tifita- 
bly  over  its  mllroad  than  It  conld  by  way 
of  the  water  course.  The  appellant,  on  the 
other  hand,  owned  a  large  body  of  timber 
and  a  sawmill,  but  did  not  own  a  railroad, 
and  it  evidently  thought  It  conld  carry  Itn 
timber  to  its  mill  more  profitably  by  way  of 
the  water  course  than  It  conld  over  the  re- 
spondent's railroad.  It  must  In  all  cases  be 
first  ascel'talned  and  determined  that  the 
floatage  or  navigation  proposed  is  a  valu- 
able or  a  b«ieflclal  use,  but  as  to  whether 
it  can  be  profitably  exercised  In  any  Instance 
will  depend  largely  on  the  drcnmatances  and 
situation  of  the  persons  MeUng  to  avail 
themselves  of  such  use. 

[S]  The  trial  court  evidently  considered  the 
fact  that  the  stream  had  never  heretofore 
been  used  for  floating  of  logs  a  strong  reason 
for  holding  that  the  stream  was  nonnavigS' 
ble  as  he  made  a  finding  to  that  effect  This 
fact  has  been  considered  by  some  courts  and 
rejected  by  others.  See  Moore  v.  Sanbome, 
2  Mich.  620,  59  Am.  Dec.  209 ;  Brown  v.  Chad- 
bourne,  31  Me.  9,  GO  Am.  Dec.  641.  The  fact 
that  a  stream  has  never  been  used  for  the 
purpose  of  navigation  would  seem  to  ua  to 
be  an  important  question  for  consideration  In 
an  old  state,  where  it  has  been  long  settled 
and  Its  various  resources  have  been  devel< 
oped  and  exploited,  but  such  mle  Is  scarce- 
ly applicable  In  a  new  state  like  this,  wbere 
there  are  targe  sections  of  the  state  that 
have  never  yet  been  settled,  occupied,  or  In 
any  manner  developed.  Tliere  are  streams 
flowing  through  lar^e  areas  In  this  state  that 
are  heavily  timbered  and  where  there  are 
also  large  mineral  deposits,  and  yet  no  one 
has  so  far  had  any  occasion  to  attempt  the 
use  of  these  streams  for  any  commercial  pur- 
pose such  as  the  floating  of  logs  and  lumber 
or  any  other  product  -  The  fact  therefore, 
that  such  streams  have  never  heretofore 
been  employed  for  the  purposes  of  carrying 
to  the  markets  the  products  of  the  country 
through  which  they  fiow,  Is  no  evidence  that 
tbey  may  not  be  so  used  In  the  future,  or 
that  they  are  not  susceptible  of  such  xae. 
It  is  the  policy  of  this  state  to  encourage  the 
employment  of  the  water  courses  for  any 
nseful  and  beneficial  purpose,  and  to  that  end 
the  power  of  eminent  domain  has  been  grant- 
ed by  the  state  for  the  purposes  of  Improv- 
ing streams,  so  that  the  people  Interested  in 
the  country  through  which  they  fiow  may 
utilize  them  for  beneficial  purposes.  Pot- 
latch  Lumber  Co.  v.  Peterson,  12  Idaho,  769, 
88  Pac.  426,  118  Am.  St  Bep.  238;  Maah- 
bum  V.  St  Joe  Improvement  Co.*  19  Idaho, 
30,  lis  Pac.  92. 

[1]  We  think  the  definition  of  a  navigable 
stream  given  by  the  Supreme  Court  of  Ore- 
gon In  Felger  v.  Boblnson,  3  Or.  45S,  and 
approved  and  reaffirmed  in  HaUock  v.  Suitor, 
37  Or.  9, 60  Pac.  884,  li  die  correct  Aeflnlttaa^ 
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and  is  in  harmony  with  the  general  troid  of 
the  decisions  in  this  state  dealing  with 
navigable  and  floatable  streams.  The  court 
there  said:  "We  hold  the  law  to  be  that  any 
stream  In  this  Btate  Is  narlgable  on  whose 
waters  logs  or  timbers  can  be  floated  to  mar- 
ket, and  that  they  are  public  highways  for 
that  purpose,  and  that  It  Is  not  necessary 
that  they  he  navigable  the  whole  year  for 
that  purpose  to  constitute  them  such.  If 
at  high  water  they  can  be  nsed  for  floating! 
timber,  then  they  are  navigable;  and  the 
question  of  their  navigability  is  a  qaestlon  of 
fact,  to  be  determined,  as  any  other  question 
of  fact,  by  a  Jury.  Aj^  stream  in  whidi  logs 
will  go  by  the  force  of  the  water  Is  naviga- 
ble." 

To  the  same  general  effect,  see  Powell  v. 
Sprlngston  Lumber  Co..  12  Idaho,  723,  88 
Pac.  97;  Potlatch  Lumber  Co.  v.  Peterson, 
12  Idaho,  769.  88  Pac.  426,  118  Am.  St  Rep. 
233 ;  La  Velne  v.  Staob-Glbbs  Lumber  Co.,  17 
Idaho,  SI,  104  Pac  666,  134  Am.  St.  Rep. 
253;  Mashbum  v.  St.  Joe  Improvement  Co., 
19  Idaho,  30,  113  Pac.  92.  See,  also,  Moore 
V.  Sanboriie  and  Brown  v.  Chadboume,  su- 
pra, and  Com'rs  of  Burke  County  v.  Catawba 
Lumber  Co.,  116  N.  0.  731,  21  8.  H.  941,  47 
^m.  St  Rep.  829. 

[4]  It  having  been  determined,  however, 
that  Pricbard  creek  is  a  navigable  stream 
for  the  floating  of  logs  and  lumber,  does  not 
dispose  of  the  case.  The  person  who  under- 
takes to  float  logs  and  Inmber  down  a  stream 
must  exercise  reasonable  care  in  order  to 
avoid  injury  to  the  property  of  others.  The 
fact  that  a  stream  is  navigable  does  not  give 
any  one  a  right  to  damp  logs  and  timber  In- 
to the  stream  and  allow  the  same  to  go  un- 
attended and  withont  being  cared  for,  and  as 
a  consequence  to  forms  datns,  and  divert  the 
current  of  water,  to  the  injury  and  damages 
of  others.  No  doubt  the  damages  which 
a  riparian  proprietor  may  sustain  as  a  nat- 
ural and  unavoidable  consequence  of  the  nav- 
igation of  a  stream  either  with  boats  and 
other  craft  or  rafts  and  logs,  where  the 
same  Is  conducted  with  due  care  and  in  a 
reasonably  prudent  manner,  iuust  be  borne 
by  such  rlpiulBn  proprietor  as  a  natural  and 
consequent  injury  under  the  rule  of  dam- 
num absque  injuria.  Mashbum  v.  St  Joe 
Improvement  Co..  19  Idaho,  80,  IIS  Pac.  92, 
and  note  on  page  840  of  47  Am.  St  Rep. 
On  the  other  band,  the  party  who  Is  at- 
tempting to  navigate  such  a  stream  most 
exercise  care  proportionate  to  the  dangers 
and  difficulties  of  the  undertaking  and  the 
liability  of  Inflicting  injury  upon  others. 
Com'rs  of  Burke  County  v.  Catawba  Lbr. 
Co.,  116  N.  C.  731,  21  S.  E.  941,  47  Am.  St 
Rep.  829.  If  the  ex^dse  of  such  care  will 
entail  such  an  expense  as  to  make  the  ai- 
terprlse  unprofitable,  the  result  wtU  necessa- 
rily be  that  be  will  not  navigate  the  stream. 
This,  however,  Is  a  problem  with  which  he 
la  confronted,  and  which  he  must  solve  at 
Ub  own  risk  and  reaponsibllly.   The  a^el- 


lant  when  it  placed  its  logs  in  Eagle  creek 
did  so  vritb  notice  of  the  conditions  of  the 
stream  and  the  situation  of  respondent'^ 
railroad  grade  and  track.  Appellant  owed 
respondmt  the  duty  of  exercising  reasonable 
care  and  diligence  In  looking  after  its  logs 
and  keeping  them  moving  «nd  preventing 
them  piling  np  and  Jammli^  so  as  to  Inflict 
unnecessary  damages  on  respondent 

[fi]  Respondent,  on  the  other  hand,  was 
charged  with  a  corresponding  duty  when  it 
undertook  to  build  its  railroad  up  Prlchard 
creek.  It  was  chargeable  with  notice  that 
Prlchard  cre^  was  a  stream  capable  of 
floating  logs  and  Inmber,  and  that  it  might 
be  used  for  such  purpose.  It  was  also 
chargeable  with  notice  of  the  natural  con- 
ditions of  the  country,  and  the  frequency 
of  floods  and  freshets.  It  was  likewise 
chargeable  with  notice  that  if  any  one  at- 
tempted to  float  logs  or  lumber  down  the 
stream,  they  would  necessarily,  in  the  course 
of  such  navigation,  be  likely  to  at  some  plac- 
es and  at  some  times  strike  the  banks  of 
the  stream,  and  that  in  doing  so  there  would 
necessarily  be  some  abrasions  of  the  banks. 
If  the  company  sought  to  convert  one  bank 
of  the  stream  Into  a  railroad  grade  end 
track,  it  was  under  the  necessity  of  exer- 
cising such  reasonable  precaution  in  build- 
ing the  grade  and  protecting  the  same  as 
the  nature  of  the  stream,  and  the  natural 
conditions  of  the  country  and  use  of  the 
stream  for  the  floating  of  logs  and  lumber 
would  demand  of  a  reasonably  prudent  per- 
son. It  was  also  chargeable  with  due  care 
and  OQution  in  the  building  and  construction 
of  bridges  across  the  stream.  Com'rs  of 
Burke  County  v.  Lumber  Co.,  116  N,  C.  731, 
21  S.  E.  941,  47  Am.  St  Rep.  829.  The  rail- 
road company  is  granted  the  right  (under 
subdivision  5,  {  2796,  Rev.  Codes)  to  build 
along  and  across  navigable  streams,  but 
when  It  does  so,  it  must  restore  the  stream 
or  water  course  as  nearly  as  possible  to  its 
original  state  or  in  as  good  condition  as  it 
found  it;  and  under  section  2798  such  rail- 
road company  is  authorized  to  bridge  nav- 
igable streams,  but  in  so  doing  it  must  not 
"impede  or  obstruct  the  navigation  of  such 
stream,"  In  bridging  a  stream  like  Prlchard 
creek,  doing  so  may  and  probably  will  in 
some  Aegtee  Impair  or  render  more  difficult 
the  navigation  of  the  stream.  Whether  It 
has  unreasonably  and  unnecessarily  impair- 
ed or  obstructed  navigation  Is  a  question  of 
fact  to  t>e  determined  from  the  evidence  In 
the  case.  Small  v.  Harrington,  10  Idaho, 
499,  79  Pac.  461.  The  trial  court  found  that 
tlie  railroad  company  had  properly  con- 
structed Its  grade,  and  built  a  suffideut  and 
adequate  bridge  across  the  stream,  and  used 
due  care  and  diligence  In  these  respects. 
These  findings,  however,  were  made  on  the 
theory  tliat  Pridiard  creek  la  a  nonnavlga- 
ble  stream.  The  court  had  previously  made 
his  finding  that  Prlchard  creek  Is  nonnavl^ 
gatde  for  the  floating  ot  logs.  After  It  Is  d»> 
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termined  that  tbls  stream  la  naTlgable  for 
the  floatage  of  logs,  tbe  trial  court  might 
And  differently  as  to  the  s&re  and  precaution 
with  whicli  the  railroad  company  baa  con- 
structed Its  roadbed  and  bridges.  Com'rs  of 
Burke  Co.  t.  Lumber  Co.,  supra.  The  court 
may  now  conclude  that  the  grade  Is  either 
too  low  or  Improperly  constructed  and  pro- 
tected, or  that  the  bridges  are  not  properly 
constructed.  He  may  conclude  that  tbe 
openings  under  the  bridge  ought  to  be  larger 
or  the  spans  longer.  The  court,  looking  at 
the  situation  trom  the  rlewpolnt  that  this 
is  a  navigable  stream,  may  find  differently 
as  to  the  diligence  and  care  exercised  by  ci- 
ther or  botb  the  ajipeUant  and  reapfnident  in 
this  case. 

For  the  foregoing  reasons,  the  Judgment  Is 
reversed  and  a  new  trial  granted.  In  the 
event  It  Is  satisfactory  to  both  parties,  tbe 
trial  court  may  make  new  findings  upon  the 
evldraice  already  submitted,  and  enter  Judg- 
ment In  accordance  therewith.  If,  however, 
It  is  desired  by  either  party  to  Introduce 
further  proofs,  a  new  trial  will  be  granted 
for  that  purpose. 

Jndgmait  reversed  and  cause  ronanded. 
Costa  awarded  tai  Cam  of  appellaiiL 

STBWABT,  a  and  BUUJVAN.  X, 
concur. 


SWnXINa  et  aL  t.  COTTONWOOD  LAND 
CO. 

(Supreme  Oonrt  of  Montana.   Dec  28,  1911.) 

1.  APPEAI.  and  BBBOS  (i  1024*)~VZIIDZHOB 
— CORCLtraiyiVKBS— MOTZOR  TO  Ofbn  Db- 
rAUI.T. 

A  general  order  denying  a  motion  to  set 
aside  a  default  Judgment  haa,  the  effect  of  a 
fisdlQa;  in  favor  of  plaintiff  on  every  disputed 
Question  of  fact  which  is  concludre  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1024.*] 

2.  'JnD0inNT  (I  1S9*)  —  VAOAnoH— Afvida- 

TrrS~HEABSAT  EVIDDNCK. 

An  affidavit  by  an  attomej  for  defendant 
in  support  of  a  motion  to  set  aside  a  default 
Judgment  that  the  attorney*!  wife  had,  in  his 
absence,  removed  his  calendar  page  for  the 
date  on  which  the  answer  must  be  served,  and 
on  which  he  had  made  a  note  to  that  effect, 
may  be  treated  as  hearsay,  In  the  absence  of 
affidavit  tv  the  wife,  and  defendant  may  not 
complain  because  of  the  denial  of  the  motion. 

[Ed.  Note.— For  other  cases,  aee  Judgment, 
Dec  Dig.  S  ISa*] 

3.  JuDOUBNT  (I  163*)— DSTAULT  JunoicxirT— 
VaOATION— InKXCUSABLB  Nboliobkob. 

One  who  appeals  to  the  discretion  of  the 
trial  court  to  rebeve  him  from  a  default  Judg- 
ment must  show  diligence  on  the  discovery  of 
the  default,  and,  where  a  defendant  who  had 
from  September  28th  to  December  8th,  in 
which  to  answer  took  no  steps  toward  prepar- 
ing an  answer  until  December  8th,  and  did  not 
offer  any  excuse  for  the  delay,  and  did  not 
move  to  set  adds  the  default  for  almost  a 
raonth  after  bis  counsel  bod  knowledge  of  it, 


refusal  to  set  aside  tike  deCsnU  wouM  not  be 
disturbed  on  appeal. 

lEA.  Note.— For  otiiar  cases,  ase  Judgment, 
Cent  Dig.  H  800-S04;  Dec  Dig.  {  l&a*] 

4.  JUDOMBITT    (I  189*)— APFKAL  AND  BBBOB 

(H  935.  967*)— Dbfault  Judombht^Taoa- 

TION— DlBCBBTION  OV  COUBT. 

Whether  a  default  Judgment  ahonld  be 
set  aside  rests  In  the  sound  legal  discretion  ot 
the  trial  court,  and,  in  the  absence  of  a  mani- 
fest abuse  of  discretion,  its  rnling  will  not  be 
disturbed  on  appeal,  and  the  court  on  appeal 
will  not  substitute  its  discretion  for  that  of 
the  trial  court,  but  every  presumption  in  favor 
of  the  trial  court's  ruling  wUl  be  indulged  In. 

[Ed.  Note.— For  other  esses,  see  Judgment, 
Cent  Dig.  H  26iS-288:  Dec  Dir.  |  139;*  Ap- 

Kal  snd  Error,  Cent  Dig.  H  8766,  8823;  Dec 
g.  H  936,  967.*] 

Appeal  from  District  Gonr^  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge. 

Action  by  S.  B.  SwllUng  and  another 
against  the  Cottonwood  Land  Company, 
From  a  Judgment  for  piq<nti«y«,  defendant 
appeals,  Aflbmed. 

Freeman  &  Thelen,  fbr  appellant  J.  W. 
Speer,  for  re^pondenta. 

HOLLOWAT.  J.  The  defendant  appealed 
from  a  Judgment  and  from  an  order  of  the 
district  court  refusing  to  set  aside  a  defaolt. 

The  action  waa  commenced  on  September 
28,  1910.  On  October  13th  the  defendant  fil- 
ed a  demurrer  to  the  complaint  and  a  motion 
for  change  of  venue.  Tbe  motion  was  denied 
and  tbe  demurrer  noticed  for  hearing,  but 
on  November  19th  counsel  for  the  respective 
parties  stipulated  that  the  demurrer  should 
be  withdrawn,  and  defendant  given  to  and 
Including  December  9th  within  which  to  an- 
swer. An  answer  was  not  filed,  and  on  De- 
cember 12th  a  Judgment  by  defaolt  In  favor 
of  plaintiff  was  rendered  and  entered.  On 
January  12,  1911,  defendant  filed  Its  motion 
to  set  aside  the  default,  supported  by  the  af* 
fldavit  of  J.  N.  Thelen,  one  of  the  attorneys 
for  the  defendant,  and  accompanied  by  a  pro- 
posed answer.  In  this  affidavit  the  affiant 
states  that  at  the  time  the  stipulation  was 
made  he  entered  upon  his  office  calendar  for 
December  8th,  a  notation  that  the  answer  in 
this  case  would  be  due  on  the  following  day 
(December  9th);  that  on  December  7th  his 
residence  was  burglarized;  that  on  Decem- 
ber 8th  the  vrife  of  affiant  went  to  his  office, 
and  in  his  absence  used  hla  calendar  sheet 
for  December  8th,  and  removed  It,  thereby 
removing  the  notation  which  be  bad  made  as 
to  the  due  date  of  the  answer  in  this  case; 
that  affiant  was  much  excited  over  the  bur- 
glary, and  by  reason  thereof,  and  by  reason 
of  tbe  fact  that  tbe  notation  was  removed 
from  his  office  calendar,  he  neglected  to  pre- 
pare and  file  an  answer  within  time.  J.  W. 
Speer,  attorney  for  tbe  plaintiff,  filed  a  coun- 
ter affidavit,  and  this  was  followed  by  an- 
other affidavit  by  Mr.  Thelen,  and  this  by 
another  by  Mr.  Speer.   A  great  amount  of 
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matter  entirely  foreign  to  the  question  which 
Mie  trial  court  had  to  determine  was  nnneces- 
sarUy  dragged  Into  the  record.  There  are 
charges  of  unprofessional  conduct  and  very 
sharp  conflicts  as  to  what  actually  occurred 
after  December  16tb,  when  defendant  became 
aware  of  the  default  After  considering 
these  affidavits  and  the  proposed  answer  of 
the  defendant,  the  trial  court  denied  defend- 
ant's motion  to  set  aside  the  default,  and 
we  are  now  asked  to  say  that  In  so  doing  the 
court  BO  far  abused  that  judicial  discretion 
lodged  in  It  as  to  warrant  this  court  in  re- 
versing the  order. 

[1]  In  the  first  taistance  it  was  peculiarly 
the  province  of  the  trial  court  to  pass  upon 
the  affidavits  presented  and  upon  the  credi- 
bili^  of  the  affiants.  The  general  order  de- 
nying tbe  motion  has  the  effect  of  findings  In 
favor  of  the  plaintiff  upon  every  disputed 
question  of  fact,  and  such  findings  are  con- 
clusive upon  this  court 

[2]  In  the  second  place,  in  the  absence  of 
an  affidavit  by  the  person  who  removed  the 
calendar  page  from  the  office  of  defendant's 
attorneys,  the  trial  court  may  have  treated 
the  statements  In  the  first  affidavit  of  Mr. 
Tbelen  as  hearsay. 

[8]  Again,  having  determined  the  confifct- 
tng  statements  In  the  affidavits  In  favor  of 
the  plainflfT,  the  trial  court  may  have  reach- 
ed the  conclusion  ttiat  defendant's  failure  to 
move  to  set  aside  the  d^anlt  for  almost  a 
month  after  its  counsel  had  knowledge  of  it 
was  Inexcusable.  It  Is  a  rule  that  one  In  de- 
fault who  appeals  to  the  discretion  of  the 
trial  court  to  relieve  him  must  show  that  he 
proceeded  with  diligence  upon  discovering  his 
default  Bowen  v.  Webb,  34  Mont  61, 86  Pac. 
739.  Furthermore,  the  trial  court  may  have 
applied  the  rule  with  more  rigor  because  of 
the  fact  that  defendant  had  from  September 
2Sth  to  December  9th  within  which  to  file 
tbla  answer,  and  up  to  December  8th  had  not 
taken  any  steps  toward  preparing  It  nor 
ottered  any  excuse  for  delaying  until  the  very 
last  day.  It  ia  clearly  Inferable  from  the 
affidavit  of  Mr.  Thelen  that  the  answer  could 
have  been  prepared  In  a  very  short  time  and 
that  consultation  with  the  client  was  not 
necessary.  In  fact,  the  answer  tendered  Is 
veriQed  by  one  of  the  attorneys. 

[4]  That  the  default  of  the  defendant  here 
was  properly  entered  Is  not  questioned.  In 
Donlan  v.  Thompson  Falls  C.  &  M.  Co.,  42 
Mont  257,  112  Pac.  446,  this  court  said  of  a 
default:  "Whether  It  should  have  been  set 
aside  was  a  matter  within  the  sound  legal 
discretion  of  tbe  court  below,  and  with  its 
discretion  we  may  not  Interfere  unless  there 
was  a  manifest  abuse  of  such  discretion." 
Every  application  of  this  character  must  be 
determined  by  its  own  facta;  but  In  tbe  fol- 
lowing cases,  wherein  orders  refusing  to  set 
aside  defaults  have  been  affirmed,  the  facts 
were  somewhat  analogous  to  those  presented 


by  tbls  record,  so  far  as  the  facta  of  Chte 
case  are  not  disputed :  Herbst  Importing  Go. 
V.  Hogan.  16  Mont.  384,  41  Pac.  136;  Butte 
Butchering  Co.  v.  Clarke,  19  Mont  306,  48 
Pac.  303;  Haggln  v.  Lorentz,  18  Mont  406, 
34  Pbc.  607;  Bowen  v.  Webb,  supra;  City  of 
Helena  v.  Brule,  16  Mont  429,  39  Pac.  456. 
See,  also,  Thomas  v.  Chambera,  14  M<mt  423, 
36  Pac.  814;  Chambers  v.  City  of  Butte.  19 
Mont.  90,  40  Pac  71;  SciUey  t.  Babcocfc,  89 
Mont  536,  104  Pac  677. 

It  Is  beside  the  queetloo  that  any  member 
of  this  court  if  sitting  In  the  trial  court 
would  probably  have  exercised  the  discretion 
In  f&vor  of  the  appellant  It  Is  not  tbe  prov- 
ince of  this  court  to  substitute  Its  discretion 
for  that  of  the  district  court  In  matters  of 
this  character  we  sit  as  a  court  of  review 
only,  and  our  work  Is  confined  to  the  correc- 
tion of  errors  which  must  be  made  to  appear. 
Every  presumption  is  In  favor  of  the  trial 
court's  ruling,  and  we  cannot  say.  In  view 
of  the  more  advantageous  position  occupied- 
by  the  trial  court  in  considering  the  ques- 
tion, that  there  was  an  abuse  of  discretion 
In  denying  the  motion.  Tbd  complaint  states 
a  cause  of  action  and  supports  the  Judgment 

The  Judgment  and  order  are  afilrmed. ' 

Affirmed. 

BBAimiZ,  a     and  SMITH*  J«  conenr.. 


STATBl  ex  r«L  ROWB  r.  DISFTBSOS  COURT,. 
SJLVEK  BOW  COUNTX,  at  at 

(Supreme  Court  of  Montana.   Dea  18,  1911.)- 

1.  JuoaBa  (S  22* )  —  Coupehbation  —  FouoB- 
Judges. 

Rev.  Codes,  |  3241,  provides  that  the 
salary  and  compensation  of  police  Judges  must 
be  fixed  by  ordinance;  and  sSsll  not  exceed  the 
amount  stated  in  cities  of  the  classes  named, 
and  that,  in  addition,  a  police  Judge  is  enti- 
Ued  to  receive  in  all  civu  cases  the  fees  al- 
lowed jQBtices  of  the  peace,  and  in  all  criminal 
aqtions  or  proceedings,  when  acting  as  a  police 
justice  of  the  peace  or  committing  magistrate^ 
''he  mast  receive  no  compensation  whatever.' 
Section  3297  gives  the  police  court  concurrent 
jurisdiction  with  the  justice  of  the  peace  of 
the  offenses  named.  Including  petit  larceny,  as- 
sault and  battery,  breach  of  the  peace,  etc; 
and  section  3300  provides  that  proceedings  in 
preliminary  exammations  in  the  police  court 
must  be  had  in  conformity  with  the  provisions 
of  the .  Penal  Code,  §8  0077,  9101.  ffeld, 
that  a  police  Judge  was  not  entitled  to  receive 
compensation,  other  than  that  provided  in  sec- 
tion 3241,  for  services  rendered  as  Justice  of 
the  peace  in  proceedings  arising  under  the 
criminal  laws. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  H  76-88;  Dec  Dig.  i  22.*] 

2.  OmCEBS    (I   94*)~C01CFEN8A'n0N— EXTBA 

Duties— Valioity  of  Statutbs. 

The  Legislature  may  exact  extra  duties  of 
a  public  officer  without  providing  eompensadim- 
therefor. 

[Ed.  Note.— For  other  cflses,  see  Officers, 
Cent  Dig.  I  132;  Dec  Dig.  1  94.*] 
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3.  JUDQBB  (I  11*)— RbUOTAL— POUCB  JUDOBB 

— Bxcnvine  Illboai,  Coicpbnsation—Bad 
Faith. 

Kev.  Codea,  |  9006,  proTides  that  when 
an  accusation  ia  presented  to  a  district  court, 
alleging  that  an;  officer  haa  been  guil^  of  col- 
leeraig  iUesal  fees,  or  has  refused  or  neglected 
to  penorm  hi»  duties,  the  court  most  cite  such 
officer  to  appear,  and  if  it  appears  that  the 
charge  is  saatalned  the  court  must  deprive  him 
of  his  office.  Const  art  6,  |  18,  provides  that 
all  officers  not  liable  to  impeachment  are  aub- 

iect  to  removal  in  the  manner  provided  by 
iw;  and  Rev.  Codea,  i  8992,  provides  for  the 
removal  of  officers  upon  accusation  present- 
ed by  a  grand  Jury,  charging  willful  or  wrong- 
ful misconduct  or  malfeasance  in  office.  Held, 
that  a  police  judge  conld  be  removed  from 
office,  under  section  9006,  for  charring  and  re- 
ceiving Ule^  compensation,  thougii  he  did  so 
in  good  faith  and  npon  the  advice  of  the  At- 
torney General;  willful  or  intentional  wrong- 
doing in  receiving  the  compensation  -not  being 
essential  to  authorize  removal  under  that  sec- 
tion, aa  it  ia  under  section  8992. 

[Eld.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  H  43-45;  Dec  Dig.  |  ll.»] 

4.  Cbdiinai,  Law  (}  32*)  —  DsFsnsBS— Iono- 
BAnoB  or  Law. 

Ignonuie*  of  law  is  not  an  excuse  f6r  its 
violation. 

[Ed.  Not&— For  other  eaaas,  aee  Criminal 
Law,  Gent  Die  I  &?T  X^'ec  Dig.  f  32.*] 

5.  Cbihinal  Law  (|  21*)— OrraNBEB— Stat- 
TTTOBT  Offenses— Intent. 

Where  an  act  is  made  indictable  in  gen- 
eral terms,  a  criminal  intent  is  not  essential, 
unless  a  purpose  to  require  such  intent  Is 
shown  in  tne  statute. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  22;  Dec.  Dig.  {  21.*] 

6.  JODQES   (I  11*)— RXUOTAl>-AOCUeATIOH— 

SURPLUSAOB. 

Since  it  ia  not  essential  that  an  official 
acted  willfully  and  Intentionally  in  receiving 
illegal  compensation  to  authorize  his  removal 
under  Rev.  Codea,  I  9006,  an  accuaation  that  a 
police  judge  acted  Willfully,  intentionalty,  and 
corruptly"^  In  receiving  iUegal  compensation 
was  surplusage,  and  did'  not  place  the  burden 
of  proving  intent,  aa  alleged,  upon  the  peraon 
making  the  charge. 

[Ed.  Note.— For  other  caaea,  aee  Judges, 
Cent  Dig.  88  43-45;  Dec  Dig.  J  11.*] 

7.  Oeficebs  (S  74*)— Mandauds  (|  61*)— Rb- 

UOV AL  —  NaTTJBE  or  PBOCEBDIKO  —  COKFEL- 

INO  ENTBT  or  JUDQUBNT. 

Rev.  Codea,  |  9006,  provides  that  when 
an  accusation  in  writing  ia  preaented  in  a  dis- 
trict court,  alleging  that  any  officer  within  its 
Juriadiction  haa  been  guilty  of  collecting  ille- 
gal fees,  the  court  must  dte  the  officer  to 
appear  within  a  certain  time,  and  proceed  to 
hear  in  a  summary  manner  the  accuaation  and 
evidence  offered  in  support  of  the  charge  and 
by  the  accused,  and  it,  on  such  hearing,  the 
cnarge  b  sustained,  the  court  must  enter  a 
judgment  that  the  party  accused  be  deprived  of 
bis  office,  and  for  such  cosJ;b  as  are  allowed  in 
civil  cases.  Held  that  sa  a  proceeding  to  re- 
move an  officer  for  receiving  illegal  fees  un- 
der the  statute  is  a  criminal  proceeding,  and 
though  one  charged  ia  not  entitled  to  a  jury 
trial,  mandamua  will  not  lie  to  compel  the 
court  to  enter  a  judgment  of  removal,  though 
a  violation  of  the  statute  is  shown  by  uncon- 
troverted  evidence;  the  judge  hearing  the 
removal  proceedings  having  the  exclusive  power 
to  determine  accused's  guilt 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  IIOI:  Dec,  Dig.  I  74;*  Mandamus, 
Cent  Dig.  M  ^100;  Dec  jAg.  1  61.*] 


a.  Mandahub  (I  28*)~Pi7BFoa  or  Weis  — 

DiSOHVnONABT  POWXBS. 

Mandamus  wiU  not  lie  to  direct  an  officer 
or  tribunal  to  decide  in  a  particular  way,  Uiough 
the  act  to  be  done  is  minlaterial,  if  it  inTolves 

discretion. 

[Ed.  Note.— For  other  cases,  aee  Msndamm^ 

Cent  Dig.  f  64;  Dec  Dig.  f  2&*] 

9.  Cbimxhai.  Law  (SI  763,  907*)-Tbzaii-Dx- 

BECTIOH  or  VXBDIOT— UHOONTBOTEBTKD  BTX- 

DENCB. 

An  accused  who  pleads  not  guilty  ia  enti- 
tled to  have  the  jory'a  verdict  npon  the  ques- 
tion of  guilt,  however  clear  and  uncontroverted 
the  evidence  may  be;  and  the  court  cannot  set 
aside  a  verdict  of  acquittal  and  grant  a  new 
trial,  even  if  the  jnry  diaregarded  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1718»  1728,  2130;  Dec.  Dig. 
H  T63,  907.*]    "  • 

Application  for  mandamus  by  the  States 
on  the  relation  of  James  H.  Rowe,  against 
the  District  Court  of  Silver  Bow  County 
and  others.  Alternative  writ  set  aside,  and 
proceeding  dismissed. 

Jesse  B.  Bibote  and  T.  F.  Nolan,  for  re- 
lator. L  O.  Vmnj,  P.  B.  Oeagan,  and  H.  V. 
Canning  for  respondents. 

BRANTLY,  C.  J.  Application  for  writ  of 
mandamus.  On  November  11,  1011,  the  relat- 
or herein,  a  rraident  and  taxpayer  of  the 
city  of  Butte,  presented  to  the  district  court 
of  Silver  Bow  county  a  written  accusation 
against  Thomas  J.  Booher,  police  judge  of 
said  city,  asking  for  bis  removal  from  of- 
fice. The  accusation,  after  aUeglng  the  cor- 
porate capacity  of  the  city  and  the  official 
character  of  said  Booher,  charges: 

"Fourth.  That  on  or  about  the  21st  day  of 
June,  1911,  the  said  Thomas  J.  Booh^  did 
willfully,  Intentionally,  and  corruptly  charge 
to  the  ootmty  of  Silver  Bow  certain  Illegal 
fees  for  services  rendered  by  the  said  Thom- 
as J.  Booher,  In  certain  criminal  actions  and 
proceedlngrs  arising  nnder  the  criminal  laws 
of  the  state  of  Montana,  police  Judge  of  the 
said  city  of  Bntte,  when  acting  as  a  justice 
of  the  peace,  a  full  and  itemized  statement 
of  which  said  charges  more  fully  appears 
from  the  account  of  the  said  Thomas  J. 
Booher,  filed  in  the  office  of  the  county  clerk 
and  recorder  of  Silver  Bow  county,  Montana, 
a  true  copy  of  which  Is  hereto  attached  and 
marked  'Exhibit  No.  1,'  and  made  a  part 
hereof.  That  the  said  Thomas  J.  Booher 
did,  OD  or  about  the  22d  day  of  June,  1911. 
willfully  and  intentionally  ahd  corruptly  col- 
lect from  the  said  county  of  Silver  Bow  il- 
legal fees,  amounting  to  the  sum  of  $41-65, 
for  the  said  services  in  this  paragraph  set 
out. 

"Fifth.  That  each  and  all  of  the  fees 
charged  and  collected,  as  above  set  out,  were 
and  are  illegal,  and  that  the  said  Thomas  J. 
Booher  well  knew  the  same  to  be  Illegal,  and 
did  wiUfidly  and  Intentionally  and  corrvvtly 
charfB  and  collact  tba  sama" 
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On  November  20tli,  in  obedience  to  &  cita- 
tion Issued  to  blm,  tbe  said  Booher  appeared 
before  HnuoaUe  Micbati  Donlan,  tbe  Judse 
presiding  In  Dwartmei^  8  of  said  coiut,  to 
which  the  proceeding  was  assigned  nnd^ 
tbe  roles  distributing  the  business  pending 
tbereln.  Jndge  Donlan  being  dlsqnaUfledi 
the  hearing  was  postponed  until  the  follow- 
ing day.  On  the  following  day,  Judge  Don- 
lan entered  an  order  postponing  tbe  bearing 
until  November  26th,  and  called  In  Honor- 
able J.  Millar  Smith,  one  of  the  judges  of 
the  district  court  of  Lewis  and  CEark  coimty. 
to  preside  in  his  stead.  On  November  26th 
and  27th  tbe  hearing  was  bad  before  Judge 
Smith;  tbe  accused  having  entered  bis  plea 
of  not  gniltr,  both  orally  and  in  writing. 
It  was  admitted  by  the  accused  that  he  bad 
demanded  and  received  from  the  county  of 
Silver  Bow,  for  servlees  rendered  during  the 
mmth  of  Hay,  Iftll.  the  anm  of  f41.es,  as 
Charged,  upon  dalnls  presented  by  him.  In 
tals  olBdal  capadQr  as  police  Ju^  of  the 
<dty  of  Butte,  to  tbe  board  of  cammtelonws 
of  the  conn^,  as  compaisatien  whicb  he 
deemed  to  be  due  him  for  his  services  as 
justice  of  the  peace  in  proceedings  arising 
under  tbe  criminal  laws  of  the  8tat&  It 
was  admitted  by  counsel  fat  tbe  relator  that 
tbe  claims  were  presented  to  tbe  commis- 
sioners by  title  accused  in  good  faith,  In  the 
belief  that  under  the  provlslona  of  law  ap- 
pllcaUe  tbe  board  ttf  county  oommlsslcmers 
was  authorlMd  to  allow  them,  and  that  he 
was  entitled  to  collect  them  from  tbe  county 
fortheswlceaao  rendered;  that  theretofore 
the  predecessor  of  the  present  board  of  com- 
missioners, having  been  advised  by  Hm. 
Jamee  Donovan,  at  ^t  time  Attorn^  Qva- 
eral  of  the  stat^  that  a  police  Judge,  when 
acting  in  tbe  capacity  of  Justia  of  the  peace 
or  committing  magistrate,  was  entitled  to 
compensation  from  the  county  for  his  serv- 
ices In  that  behalf,  bad  made  an  order  al- 
lovring  the  police  Judge  of  the  city  of  Butte 
the  sum  of  $600  per  year  for  such  servicee ; 
that  sndi  order,  If  it  had  any  validity,  was 
In  full  force  and  effect  at  the  time  the  ac- 
cused was  allowed  and  collected  tbe  said 
claims;  and  that  at  said  time  he  had  knowl- 
edge of  the  advice  so  given  to  tbe  board  by 
the  Attorney  General.  Upon  these  admis- 
sions, conn^  for  the  relator  demanded  of 
the  court  Judgm«]t  removing  the  accused 
from  his  office,  and  for  costs,  for  that,  he 
having  admitted  that  be  bad  demanded  and 
received  from  the  county  comprasatlon  to 
which  he  was  not  entitled,  the  court  was  with- 
out authority  to  adjudge  otherwise,  notwith- 
standing the  accused  bad  acted  In  good  faith 
and  In  an  honest  belief  that  he  was  entitled 
to  such  compensation.  The  court,  however, 
refused  to  so  adjudge,  and  ordered  the  pro- 
ceeding dismissed.  Thereupon  this  applica-, 
tlon  was  made  te  compel  the  court,  through 
Judge  Smttfa,  to  set  aside  the  order  of  dis- 
missal and  order  Judgmott  as  demanded. 
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At  the  bearing  in  this  court,  counsel  for  de- 
fendants Interposed  a  motion  to  quash  the 
alternative  writ  and  dismiss  the  proceeding, 
on  the  ground  that  npoa  tbe  admitted  fkots 
the  relator  Is  not  entitled  to  any  relief. 

[1]  The  sections  of  the  statute  invoked  by 
the  proceedings  in  the  district  court,  are  the 
following : 

"Sec.  8241.  The  annual  salary  and  comprai- 
sation  of  police  Judges  must  be  fixed  by  or- 
dinance, and  In  a  city  of  the  first  class  must 
not  exceed,  for  all  services  rendered,  two 
thousand  dollars;  in  a  city  of  the  second 
class,  must  not  exceed  one  thousand  dollars, 
and  in  a  city  of  tbe  third  class  must  not  ex- 
ceed four  hundred  dollars,  and,  in  addition, 
a  p^lce  Judge  is  entlOed  to  receive  in  all 
dlvU  cases  the  fees  wtaidi  are  now,  or  may 
bereaftw  be,  allowed  Justices  of  the  peace. 
In  all  criminal  actlona  or  proceedings  aris- 
ing under  the  ctimlnal  laws  of  the  state 
when  acting  as  a  police  Justioe  of  tbe  peace 
or  committing  magtstrate.  he  must  receive 
no  compensation  whatever." 

"Sec.  MOe.  When  an  accusation  In  writ- 
ing verified  by  the  oath  of  any  pasmi,  is 
presented  In  a  district  court,  alleging  that 
any  ofileer  wiOiln  tbe  Jurisdiction  of  the 
court  has  been  gnlltr  of  diarging  and  col- 
lecting ill^al  fees  for  smices  rendered,  or 
to  be  rendered  In  his  office^  m  has  refused 
or  n^lected  to  perfwm  the  official  duties 
pertaining  to  bis  office,  the  court  must  dte 
the  party  diarged  to  an>ear  before  tbe  court 
at  a  time  not  man  than  ten  nor  Ices  than 
five  days  from  the  time  the  accusation  was 
presoited;  and  on  Uiat  day,  or  some  oth- 
er subsequent  d^  not  more  than  tmaaty 
days  from  tliat  on  wbidi  tbe  accusatlfHi 
was  presented,  must  proceed  to  hear,  In  a 
summary  manner,  the  accusation  and  evi- 
dence offered  In  support  of  tbe  samc^  and 
tbe  answer  and  evidence  offered  by  the  par- 
ty accused;  and  If,  <m  such  hearing,  It  ap- 
pears that  the  charge  Is  sustained,  the  court 
must  enter  a  Judgmoit  that  tbe  party  ac- 
cused be  deprived  of  bla  <^ce,  and  for  such 
costs  as  are  allowed  in  <dvU  cases." 

Some  contention  was  made  at  the  hear- 
ing in  this  court  that,  in  view  of  tbe  provi- 
sions of  section  8176,  Revised  Codes,  which 
fixes  a  schedule  of  fees  which  Justices  of 
the  peace  may  charge  in  criminal  cases  and 
proceedings,  a  police  Judge,  who  Is,  with 
some  exceptions,  clothed  with  concurrent 
crimbml  Jurisdiction  (Bev.  Codes,  il  S297, 
8800),  may  demand  and  receive  the  compen- 
satloQ  to  which  Justices  of  the  peace  are 
entitled.  At  least,  it  is  said,  the  various 
provisions  involve  an  ambiguity  which  re- 
quires a  construction  of  tiiem.  In  order  to 
determine  what  compensation  a  police  Judge 
Is  entitied  to  under  than;  and  that,  since 
this  is  so,  and  since  the  acciued  claimed  in 
good  faith  and  was  allowed  tbe  compensa- 
tion received  by  Mm  under  the  advice  of  the 
Attorn^  OeooM],  he  is  not  subject  to  the 
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penalty  prescribed  by  the  statate.  There  Is 
no  ambiguity  In  these  provisions.  Sections 
5297  and  3800  merely  confer  Jurisdiction  up- 
on the  police  court  or  judge  In  the  cases  and 
proceedings  enumerated.  Notwithstanding 
the  language,  "when  acting  as  Justice  of  the 
peace  or  committing  magistrate,"  loosely 
used  in  section  S241,  when  this  section  is 
read  in  connection  with  sections  3297  and 
3300,  supra,  It  is  entirely  clear  that  in  ex- 
ercising the  Jurisdiction  conferred  by  the 
latter  the  police  Judge  does  not  abdicate  his 
office  as  such,  and  act  In  a  different  offlcial 
capacity.  He  performs  all  acts  which  be 
may  perform  in  this  behalf  by  virtue  of  his 
office  as  police  Judge,  and  not  otherwise. 
The  coiiQ)en8ation  to  which  he  is  entitled  Is 
provided  for  in  section  8241.  No  reference 
to  the  subject  is  found  elsewhere  in  the 
Codes.  This  provision  Is  therefore  exclu- 
sive— made  so  by  the  lai^age  found  in  the 
last  clause,  which  seems  to  bare  been  In- 
serted purposely  to  prevent  any  misunder- 
standing as  to  what,  and  only  what,  com- 
pensation he  may  claim,  not  only  from  the 
municipality,  but  also  from  any  other  source. 

[2]  It  is  competent  for  the  Legislature  to 
exact  extra  dntlM  of  a  public  officer  with- 
out providing  compensation  for  them;  but  It 
Is  none  the  less  incumbent  upon  the  office 
to  perform  the  duties  so  prescribed.  State 
ex  rel.  Kranlcb  v.  Supple,  22  Mont  1S4,  66 
Pac  20;  Mechem  on  Public  Officers.  805  et 
seq.;  29  Gyc.  1422-1433.  Therefore  the  ac- 
cnsed  had  no  right  to  demand,  nor  had  the 
boud  of  commissioners  the  power  to  allow, 
compensation  for  the  services  in  question. 

[I]  The  qnestlim  then  arises:  Do  the  facts 
admitted  bring  the  accused  within  the  pen- 
ttlty  prescribed  by  section  9006,  supra;  It 
appearing  that  both  he  and  the  board  acted 
in  good  faltb  TxnA&e  the  aflvlce  at  die  Attor- 
ney General?  This  query  mnst  be  answered 
In  the  affinnfttlT&  Undtt  the  Constitution, 
the  Governor  and  other  state  and  Judicial 
oSiaen,  except  Justices  of  the  peace,  are 
removable  from  office  by  Impeachment  Con- 
stitution, art  6,  i  17.  "AU  officers- not  lia- 
ble to  impeachmott  shall  be  subject  to  re- 
moral  for  misconduct  or  maU«wance  In  of- 
fice, In  such  manner  as  may  be  provided  by 
law."  Id.  I  18.  In  pursuance  of  this  pro- 
vision, the  LeglaUttore  enacted  section  8992 
and  section  9006,  supra.  The  former  pro- 
vides for  the  renuml.  npon  accoaatlon  pre- 
sented a  grand  Jniy,  char^g  willful  or 
corrupt  mlscondnct  or  malfeasance  In  office. 
Under  ttie  Utter  the  proceeding  may  be  in- 
itiated by  any  pmon,  upon  a  charge  that 
an  officer  has  been  golltr  <tf  collecting  il- 
legal fees  for  aerTicea  rendered  or  te  tie 
nsiAered,  or  baa  refused  or  neglected  to  per- 
form the  dnttea  pertaining  to  hla  office,  A 
comparison  of  these  two  provialona  leads  to 
the  conclusion  that  the  Legislature  Intended 
tbe  flnt  to  apply  to  those  casea  only  In 
which  the  accused  has  been  guilty  of  willful 
w  corrupt  mlscondnct  or  malfeaaance;  while 


the  latter  was  intended  to  apply  to  those 
derelictions  which  are  the  result  «f  incom- 
petency or  inattention  to  official  duties.  It 
is  apparent  that  under  tbe  latter  set^on 
the  officer  Is  subject  to  removal  for  delln- 
queicy,  either  In  demanding  excessive  fees, 
or  in  the  performance  of  the  duties  aijoined 
by  law.  without  refermce  to  whether  he 
acts  willfully  and  corruptly  or  not  It  pro- 
ceeds upon  the  assumption  that  the  officer 
must  know  and  perform  the  duties  enjoined 
upon  him  by  law,  and  demand  only  such 
compensation  for  bia  services  as  the  law 
has  prescribed.  The  motives  governing  bis 
conduct  are  not  material,  because  they  ate 
not  de^red  so  by  statute.  He  must  act  at 
his  peril;  -otherwise  this  section  Is  with- 
out ^ectlve  purpose.  It  Is  dear  and  unam- 
biguous in  Its  terms,  and  is  not  open  to  any 
other  construction.  It  is  evident  that  tbe 
Legislature  Intended  to  make  this  proceed- 
ing a  quasi  criminal  prosecution,  both  be- 
cause the  section  is  found  in  the  Penal 
Code,  and  because  It  imposes  as  a  punish- 
ment removal  from  office.  Kllbum  t.  Iaw, 
111  CaL  237,  43  Pac.  616;  In  re  Curtla,  106 
CaL  661,  41  Pac  793.  Bnt  It  does  not  there- 
fore follow  that  a  sinister  purpose  is  a  nec- 
essary ingredient  of  the  offense  thus  cre- 
ated. 

[4]  Ignorance  of  the  law  cannot  be  urged 
as  an  excuse  for  a  violation  of  It  Nor  Is 
good  faith,  under  such  circumstances,  any 
Justification  or  excuse.  Leggatt  t.  Prideaux, 
16  Mont  205,  40  Pac.  377,  50  Am.  St  Bepw 
408;  State  v.  Examination  and  Trial  Board, 
43  Mont  389,  117  Pac  77.  "The  role  rests 
on  public  necessity;  the  welfare  of  society 
and  the  safety  of  the  state  depend  upon  Its 
enforcement.  If  a  pecaan  accused  of  crime 
could  shield  himself  behind  tbe  defoiae  tbat 
he  was  ignorant  of  tbe  law  which  he  violat- 
ed, Immunity  from  punlshm^t  would  In 
most  cases  result  Mo  system  of  criminal 
Justice  could  be  sustained  with  such  an  ele- 
ment In  It  to  obstruct  the  course  of  its  ad- 
ministration. The  plea  would  be  nniversally 
made,  and  would  lead  to  interminable  ques- 
tions Incapable  of  solution.  Was  the  de- 
fendant in  tect  Ignorant  of  tbe  lawT  Waa 
his  ignorance  of  the  law  excosable?  Tbe 
denser  the  Ignorance,  the  greater  would  be 
the  exen^itlon  from  liability.*'  Peoido 
O'Brien.  98  Gal.  171,  31  Pac.  45. 

[i]  Wboi  an  act  Is  In  general  terma  made 
Indictable  a  criminal  Intent  need,  not  be 
shown,  unless  from  the  language  of  the  law 
applicable  a  puhmmo  to  reqoize  tbe  exiBt- 
ence  of  such  an  intent  can  be  discovered. 
Halsted  r.  State,  41  N.  J.  Law,  022,  82  Adl 
Bepw  247.  In  SUte  v.  McBrayer,  98  N.  G 
61%  2  S.  B.  756,  in  considering  a  atatote 
prohibiting  tbe  nle  ot  Intoxleatlnc  Uqoor, 
the  ooart  said:  "It  la  a  mistaken  notion  tint 
positive,  willful  intent^  m  dlatlngnlshed  frmn 
a  mere  intent,  to  violate  tbe  criminal  law 
is  an  easmtlnl  ingredient  in  every  criminal 
offense*  and  that  wbeie  tten  la  tbe  abaence 
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of  Bucb  Intent  tbere  Is  no  offens*;  this  la 

especially  so  as  to  statatory  offeosea.  When 
the  statate  plainly  forbids  an  act  to  be  done, 
and  It  Is  done  by  some  person,  tbe  law  Im- 
plies conclnsively  the  guilty  intent,  al- 
though the  ofiFender  was  honestly  mistaken 
as  to  the  meaning  of  the  law  he  violates. 
When  the  language  Is  plain  and  posltlTe, 
and  the  oCFense  Is  not  made  to  depend  upon 
the  positive,  willful  Intent  and  purpose, 
nothing  is  left  to  interpretation.  It  would 
be  a  very  dangerous  exercise  of  the  power 
of  conrts  to  Interpret  positive  statutes  so 
as,  In  eff^,  to  Interpolate  into  them  excep- 
tive provisions.  If  the  court  could  do  so, 
there  woald  be  scarcely  a  limit  beyond 
which  it  might  not  go,  and  thus  make,  in- 
stead of  interpret,  the  law." 

In  Coates  v.  Wallace,  17  Serg.  &  R.  (Pa.) 
75,  the  court,  through  Chief  Justice  Gibson, 
stated  the  rule  thus;  "Ignorance  of  the  law 
win  not  excuse  In  any  case;  and  this  prin- 
ciple is  applicable,  and  with  irresistible  force, 
to  the  case  of  an  officer  selected  for  his  ca- 
pacity, and  In  whom  ignorance  is  unpardon- 
able. The  vwy  acceptance  of  the  office  car- 
ries with  it  an  assertion  of  a  sufficient  share 
of  intelligence  to  enable  the  party  to  follow 
a  guide  provided  for  falm  with  an  unusual 
attention  to  clearness  and  precision.  On  any 
other  principle,  a  conviction  woTild  seldom 
take  place,  even  In  cases  of  the  most  flagrant 
abuse ;  for  pretexts  would  never  be  wanting. 
Sound  policy,  therefore,  requires  that  the 
officer  should  be  held  to  act  at  his  peril,  and 
we  are  of  opinion  that  tbe  absence  of  a  cor- 
rupt motive,  or  the  existence  of  an  agreement 
by  the  party  injured,  famishes  no  Justlflca- 
tlon  for  doing  what  the  law  forbids."  This 
case  and  Le^att  v.  Prldeaux,  supra,  were, 
both  dvll  actions  to  recover  penalties  from 
public  officers  for  the  collection  of  illegal 
fees,  but  the  principle  involved  In  each  of 
them  la  none  the  less  applicable  here.  To 
the  aame  effect  are  the  following  cases: 
Beckham  v.  Nacke,  66  Mo.  546;  Robei^ 
V.  Bemham,  124  Mass.  277;  Commonwealth 
V.  Weiss,  139  Pa.  251,  21  Atl.  10,  11  L.  R. 
A  530,  23  Am.  St  Rep.  182 ;  State  v.  Qould, 
40  Iowa,  374;  Gardner  v.  People,  62  N.  Y. 
299.  Though  in  every  public  offense  there 
muat  exist  a  union  of  act  and  intent  (Rev. 
Codes,  S  8112),  in  statutory  oCTenses,  such  as 
this,  the  Intent  Is  conclusively  presumed, 
when  it  Is  shown  that  the  statute  has  been 
violated. 

[I]  The  Ignorance  of  the  accused  being, 
therefore,  no  excuse  or  juatlficatlon,  the 
fact  that  he  was  acting  upon  the  advice  given 
to  the  t>oard  by  tbe  Attorney  General  does 
not  put  him  in  any  more  favorable  position. 
If,  as  we  have  said,  he  must  act  at  his  peril, 
that  he  proceeded  upon  the  advice  of  others 
did  not  relieve  him  from  responsibility ;  and, 
though  the  chaise  alleges  that  he  acted  will- 
fully, intentionally,  and  corruptly,  this  char- 
acterization of  his  conduct  was  wholly  un- 
necessary, and  alioald  have  ben  treated  u 


surplusage,  not  casting  upon  the  relator  the 
burden  of  showing  any  other  fact  than  that 
the  accused  had  transgressed  the  statute. 
The  court  should  have  granted  a  judgment 
removing  him  from  office. 

U,  I]  This  brings  us  to  the  question  wheth- 
er mandamus  will  issue  to  compel  the  entry 
of  a  Judgment  of  removal.  In  civil  cases 
circumstances  often  arise  calUng  for  tbe  issu- 
ance of  mandamus  to  a  Judicial  officer  or 
tribunal  to  put  into  motion  the  power  of  such 
officer  or  tribunal,  or  to  compel  the  perform- 
ance of  an  act  which,  being  ministerial  In 
character,  doee  not  involve  the  exercise  of 
judicial  discretion.  But  the  writ  will  not  In 
any  case  direct  bow  an  officer  or  tribunal 
shall  act,  or  to  what  effect  they  shall  exer- 
cise tbdr  power.  Even  when  the  proper  per- 
formance of  an  act,  ministerial  in  character, 
Involves  discretion,  the  writ  will  not  direct 
a  decision  in  a  particular  way.  Spelling  on 
Injunction  and  Extraordinary  Remedies,  SS 
1394,  1396.  In  tbe  notes  this  author  cites 
many  illustrative  cases.  The  following,  de- 
cided by  this  court,  are  pertinent:  State  ex 
rel.  Independent  Pub.  Co.  v.  Smith,  23  Mont 
329,  68  Pac.  867 ;  Raleigh  v.  District  Court, 
24  Mont  306,  61  Pac.  991.  81  Am.  St  Rep. 
431 ;  State  ex  rel.  Northern  Pac.  Ry.  Co.  v. 
Loud,  24  Mont  428,  62  Pac.  497;  State  ex 
rel.  Dempsey  v.  District  Court,  24  Mont  566, 
63  Pac.  SS9;  Montana  Ore  Pur.  Co.  v.  Lind- 
say, 26  Mont  24,  63  Pac.  716 ;  State  ex  rel. 
King  V.  District  Court,  26  Mont.  202,  64  Pac. 
352;  State  ex  rel.  FInlen  v.  DIstrl(^  Court, 
26  Mont.  372,  68  Pac.  465;  State  ex  rel. 
Davis  V.  District  Court,  30  Mont.  8,  75  Pac. 
616;  State  ex  rel.  Montana  Central  Ry.  Co. 
V.  District  Court.  82  Mont  37,  79  Pac.  546; 
State  ex  rel.  Stlefel  v.  District  Court,  37 
Mont  298,  96  Pac.  337;  State  ex  rel.  Happel 
V.  District  Court  38  Mont  166,  99  Pac.  291, 
129  Am.  St  Rep.  636.  In  none  of  these  cases 
has  the  court  by  virtue  of  tbe  writ  under- 
taken to  control  Judicial  action;  on  the  con- 
trary, an  examination  of  them  will  show 
that  It  has  consistently  refused  to  do  so. 

[I]  But  though,  as  has  been  aald,  the  vio- 
lation of  the  statute  by  the  accused  was  ee- 
tablished  by  uncontroverted  evidence,  never- 
theless, if  it  be  conceded  that  the  writ  would 
g;o  In  a  dvll  proceeding  presenting  identical 
conditions,  it  ought  not  to  go  in  this  case. 
This  la  a  quasi  criminal  proceeding.  The 
rules  applicable  to  civil  cases  do  not  apply. 
Upon  a  plea  of  not  guilty,  the  defendant  in 
a  criminal  case  is  entitled  to  have  the  ver- 
dict of  a  Jury  upon  the  question  of  his  guilt 
or  Innocence,  however  clear  and  unlmpeached 
or  free  from  suspicion  the  evidence  may  be. 
State  V.  Koch,  33  Mont  490,  86  Pac.  272. 
There  Is  always  a  presumption  of  his  inno- 
cence, and,  though  the  court  may  direct  a 
verdict  in  hla  favor,  It  cannot  direct  a  verdict 
of  guilty,  nor  go  further  than  to  tell  the  Jury 
that  if  they  believe  the  evidence  they  may 
find  him  goilt;;  and,  U  tbe  Jury  acquits  him 
tbroogb  a  clear  disregard  tt  tbe  erldnice. 
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the  court  may  not  set  aside  the  verdict  and 
grant  a  new  trial.  Id.  In  onr  opinion,  the 
same  rule  applies  in  thla  proceeding,  though 
It  is  statutory  and  sammary,  and  the  defend- 
ant Is  not  entitled  to  a  trial  by  jury,  as  la 
one  accused  nnder  section  8992,  sapra.  The 
statute  lodges  the  power  to  determine  the 
question  of  his  guilt  or  Innocence  exdoslTely 
in  the  judge.  It  does  not  provide  for  an  ap- 
peal by  the  state,  or  any  other  mode  of  re- 
view, for  error  or  mistake  In  his  conclusion. 
Therefor^  by  analogy  and  npon  principle, 
bis  Judgment  may  not  be  controlled  or  coerc- 
ed by  this  court 

The  relator  relies  with  confidence  upon 
State  ex  rel.  Davis  v.  District  Court,  snpra, 
and  Hensley  v.  Superior  Court,  111  Otl.  541, 
44  Pac  232.  These  were  both  dvU  eases. 
Besides,  the  fttcts  out  of  which  each  of  them 
arose  present  a  case  in  which  the  defendant 
court.  In  refusing  to  make  the  partlcniar  or- 
der demanded,  refused  to  perform  a  plain 
l^;al  du^  which  tnvolTed  no  discretion  what- 
ever. 

The  altematiTe  wilt  la  set  aside,  and  the 
proceeding  la  dismissed. 

SMITH  and  HOLLOWAT,  JX,  oonciir. 


SWBENET  r.  LEWIS  CONST.  CO.  et  aL 
(Supreme  Court  Of  Waahington.  Jan.  4,1912.) 

1.  GoHTBAora   (I  8S0*)~EiXGATATIOn  CON- 

nucTS— iDxnTiTT  or  PABnis— EvimNcs— 
Weight. 

In  an  action  for  breach  of  contract  to  ex- 

avate  lots  to  grade,  evidence  Arid  to  show 
at  plaintiff  contracted  with  defendant  corpo- 
ratioD.  and  not  wldi  defendant  stockholders  as 
individoals. 

fEd.  Note. — For  other  cases,  see  Contracts, 
Gent  Dig.  ||  1819-1823;  Dec.  Dig.  |  850.*] 

2.  COHTBACTS  (§  175*)— WAXVKB  OV  DAUAOK 

— EviDEKCB— Weight. 

Provision,  in  a  contract  for  excavation  of 
lots  to  grade,  that  the  owner  would  waive  claim 
for  damage  to  the  property,  held  ander  the 
evidence  to  have  contemplated  future  damages 
oidy. 

{Ed.  Note.— IV>r  olher  cases,  see  Contracts, 
Gent  Dig.  1  766;  Dec;  Dig.  flTO.*] 

S.  Damages  (|  121*)— Bbbaoh  of  ConTKAct^ 
Measube. 

In  an  action  for  breach  of  contract  to  falb 
excavate  Iota  to  grade,  defendants  being  enti- 
tled to  have  the  damages  measured  by  the 

method  tt'hich  wonld  minimize  its  liability  and 
at  the  same  time  give  plaintiff  jnst  and  com- 
plete compensation,  it  was  error  to  exclade  a 
showing  by  defendants  as  to  the  difference  in 
the  value  of  the  lots  before  work  was  com- 
menced and  after  it  was  suspended,  and  the 
amount  of  damages  to  buildings  and  rentals, 
and  to  permit  plaintiff  to  show  the  injury  to 
his  buildings,  loss  of  rentals,  and  the  coat  of 
completing  the  excavatlen,  irrespective  of  the 
value  of  the  lots  before  or  after  the  excavation 
actually  made  or  contemplated. 

[EkL  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SI  806-608;  Dec.  Dig.  i  121.*] 

Department  2.  Appeal  from  Superior 
Court.  King  County;  John  B.  Yakev,  Judg& 


Action  by  Bo  8we«iey  against  the  Lewis 
Construction  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeat 
Reversed  and  remanded. 

Harold  Preston.  Lender  T.  Turner,  and 
Sandford  0.  Bose,  for  appdlanta.  Dorr  & 
Hadley,  for  respondent 

CBOW.  J.  [1]  Action  by  Bo  Sweeneir 
against  Lewis  Constmction  Company,  a  cor- 
poration, W.  H.  Lewis,  and  Charles  S.  ^ey, 
to  recover  damages  for  breach  at  an  allied 
contract.  The  trial  court  made  flndlngs  and 
entered  judgment  in  ptainUfl's  favor  for  $30,- 
SOO.  The 'defendants  have  appealed. 

After  trial  and  i^or  to  entry  of  judgment 
the  death  of  Charles  S.  Wiley  was  suggested. 
Thereupon  Clifford  Wil^,  his  administrator, 
was  substituted  as  party  defendant  and  now 
Joins  in  the  prosecution  of  this  appeal.  The 
reqwndent.  Bo  Sweeney,  la  the  owner  ot  fonr 
lots  in  block  62  of  KIdd's  addition  to  the  city 
of  Seattle.  These  lots,  located  on  what  Is 
known  as  North  Beacon  Hill,  were  at  so 
great  an  elevation  that  it  was  considered  that 
they  and  all  other  property  in  that  Immedi- 
ate neighborhood  would  be  improved  and  ad- 
vanced In  value  by  regradlng  to  a  lower  level. 
The  appellant  W.  H.  Lewis  and  Charles  S. 
Wiley,  now  deceased,  purchased  a  number  of 
lots  in  the  same  locality,  and  about  the  year 
1903  had  a  contract  with  the  Seattle  &  Mon- 
tana Railway  Company  to  fill  tidelands,  which 
contract  they  were  performing  by  sluicing 
earth  from  their  Beacon  Hill  lots  and  other 
property.  In  May,  1904,  Lewis,  Wiley,  and 
L.  T.  Turner,  their  attorney,  organized  the 
appellant  corporation,  Lewis  Construction 
Company,  with  a  capital  stock  of  $2,000, 
divided  Into  100  shares  of  the  par  value  of 
$20  each.  Lewis  and  Wiley  Bubscrlbed  for 
49  shares  each,  and  Turner  subscribed  and 
paid  for  2  shares.  Lewis  and  Wiley  paid 
their  stock  subscription  by  transferring  to 
the  corporation  their  sluicing  plant  which 
was  of  a  greater  value  than  $2,000,  Tliere- 
after  the  sluicing  and  regradlng  was  done  by 
the  Lewis  Construction  Company,  nnder  a 
subcontract  from  Lewis  and  Wiley,  who  col- 
lected IS  cents  per  cubic  yard  from  the  rail- 
road company,  and  paid  the  constmction 
company  from  S  to  10  cents  per  cubic  yard 
for  doing  the  work.  About  the  same  tlm^ 
Lewis  and  Wiley  organized  another  corpora- 
tion known  as  the  Beacon  Place  Company, 
with  a  capital  stock  of  $12,000,  and  in  pay- 
ment of  their  stock  subscriptions  transfer- 
red to  it  their  North  Beacon  HIU  real  estate 
of  that  valuft  The  regradlng  opo^tlons  on 
North  Beacon  Hill  extended  over  platted 
streets  and  private  property  of  other  par- 
ties In  the  neighborhood.  For  this  purpose 
it  became  necessary  to  obtain  permits  from 
the  dty  and  owners  of  abutting  property. 
At  first  permits  and  Ueeases,  togetW  with 
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tbe  rigbt  to  nse  dty  water,  were  ottained  In 
the  name  of  Lewis,  but  latw  In  the  name  of 
the  Lewis  Conatrnctlon  Company  which  Id 
ItB  operations,  without  tbe  formality  of  any 
written  transfer,  used  those  obtained  by 
Lewis.  That  portion  of  North  Beacon  HIU 
Involved  in  this  action  had  platted  streets 
running  east  and  west,  named  from  north  to 
south  as  follows:  Lane  street,  Dearborn 
street,  Charles  street,  and  Norman  street  A 
portion  of  Dearborn  street  was  condemned 
about  tbe  time  tbe  Improvements  here  involv- 
ed were  under  consideration.  There  were 
also  cross-ayeuues  running  north  and  south, 
named  from'  west  to  east  as  follows :  Tenth 
Avenue  South;  Eleventh  Avenue  South,  and 
Twelfth  Avenue  South.  Reepondent's  lots 
fronted  on  tbe  south  side  of  Charles  street 
and  tbe  west  side  of  Eleventh  Avenue  South, 
near  the  center  of  tbe  district  On  February 
16,  1006,  ordinance  No.  13320  of  the  dty  of 
Settle  was  approved.  This  ordinance  pro- 
vided for  widening,  extending  and  establlsh- 
iug  Dearborn  street,  for  changing  and  low- 
ering Its  grade,  the  grade  of  Tenth  Avenue 
South,  and  tbe  grades  of  other  streets,  and 
for  condemning  and  damaging  property  nec- 
essary for  these  purposes.  While  this  ordi- 
nance affected  other  streets  and  av^iues,  it 
did  not  establish  any  grade  for  Charles 
street.  Eleventh  Avenue  South,  or  Twelfth 
Avenue  Souttu  The  grades  thus  eetabllshed 
for  Dearborn  street  and  Tenth  Avenue  South 
within  tbe  district  mentioned  called  for  cuts 
of  at  least  100  feet;  at  some  points  more,  at 
others  lees  We  need  not  give  exact  flgarea. 
The  cuts  were  to  be  very  deep.  About  the 
time  these  street  grades  were  adopted,  there 
was  a  general  discussion  and  consideration 
by  city  officials  and  property  owners,  fnclud- 
lag  parties  to  this  action,  of  the  adTlsablllty 
of  a  general  regrade  of  tbe  North  Beacon 
Hill  district  Appellants  were  desirous  of 
lowering  the  level  of  property  owned  by  the 
Beacon  Place  Company,  and  also  of  obtain- 
ing earth  to  be  used  by  the  Lewis  Construc- 
tion Company  In  fllllr^  the  tlddands.  Re- 
spondent also  seems  to  have  been  desirous 
of  having  the  grade  of  hla  lots  and  the  ad- 
joining streets  lowered  to  correspond  with 
tbe  adopted  grades  of  Dearborn  street  and 
Tenth  Avenue  South,  if  done  without  expense 
to  him,  and  within  a  definite  time.  Consider- 
able negotiation  occurred  between  respondent 
and  Lewis  and  Wiley,  officers  <rf  the  BLppel- 
lant  Lewis  Constmctlon  Company.  The  con- 
struction company  submitted  and  suKgested 
to  respondent  written  offers  running  to  it 
from  bim.  None  of  them  were  satisfactory 
to  respondent.  On  April  16,  1906,  respondent 
prepared  and  delivered  to  appellant  Lewis 
Construction  Company  the  following  pro- 
posal, which  he  now  claims  is  the  contract  on 
flie  breach  of  which  this  action  is  predicated: 
"April  16,  1906.  Lewis  Constmctlcm  Co., 
Seattle,  Washington— Qoitlemra :  Replying 
to  your  comnmnication  of  the  12th  Inst,  I 
irlsh  to  say  that  I  am  dadroaa  that  Chories 


street  between  Tenth  and  Twelfth  avennes 
be  reduced  to  the  same  grade  as  Dearborn 
street  as  provided  for  in  ordinance  No.  13,- 
320  and  also  of  Eleventh  avenue  to  the  same 
grade  as  Tenth  avenue,  as  provided  in  said 
ordinance  No.  13,320.  I  therefore  wish  to  ad- 
vise you  that  iX  tbe  same  shall  be  reduced  to 
grade  as  above  indicated,  and  tliat  my  lots 
numbered  one,  four,  five,  and  the  north  one- 
half  of  lot  two,  and  tbe  south  one-half  of  lot 
three,  in  block  sixty-two,  Kldd's  addition  to 
tbe  dty  of  Seattle,  are  at  the  same  time  re- 
duced to  the  same  grade,  as  the  streets  above 
named,  I  shall  and  will  waive  all  claims  for 
damages  to  said  property;  provided,  bow- 
ever,  that  said  grading  Is  done  and  completed 
on  or  before  January  the  first  1007.  Yours 
truly.  Bo  Sweeney."  This  offer  was  not  ac- 
ceptable to  tbe  appellant  construction  com- 
pany to  whidi  respondent  w^s  to  make  no 
payments  for  lowering  tbe  grade,  but  a  few 
days  later  Mr.  Lewis  telephoned  respondrat 
that  he  thought  it  would  be  satisfactory. 
Immediately  thereafter  tbe  appellant  con- 
struction company  entered  upon  respondent's 
lots  and  the  adjoining  streets,  and  by  sluic- 
ing lowered  their  grade  to  a  considerable  ex- 
tent, but  far  short  of  tbe  grades  of  Dearborn 
street  and  Tenth  Avenue  South.  Respondrait 
bad  some  small  tenemrat  houses  upon  bis 
lots,  which  he  claims  were  so  completely  dam- 
aged by  tbe  re  grading  as  to  render  them 
worthless  and  unfit  for  occupancy.  Shortly 
before  January  1,  1907,  the  appellant  con- 
struction company  ceased  the  work  of  regrad- 
ing  and  thereafter  refused  to  continue.  Re- 
spondMit  prosecuted  this  action  for  tbe 
b react  of  tbe  contract,  not  only  gainst  the 
appellant  construction  company ,  but  also 
against  Lewis  and  Wiley  individually;  his 
contention  being  that  he  never  knew  of  the 
exlstmce  of  the  constmctlon  company,  tliat 
be  understood  he  was  dealing  with  Lewis  and 
Wiley,  and  that  he  looked  to  them  only.  Ap- 
pellants claim  he  dealt  with  the  corporation. 
The  trial  Judge  substantially  found  tbe  cor- 
poration was  a  pretense  and  subterfuge,  that 
appellants  Lewis  and  Wiley  were  the  contract- 
ing parties,  and  entered  Judgment  against 
them  aa  well  as  against  tbe  corporation. 

The  record  Is  voluminous,  and  we  cannot 
within  tbe  limits  of  an  opinion  of  reason- 
able length  state  the  evidence  In  detail.  We 
conclude,  however,  that  respondent  was  deal- 
ing with  the  corporation  only.  His  letter 
was  addressed  to  it  Tbe  proposals  pre- 
viously drafted  by  It  and  submitted  to  bim 
for  his  signature  were  also  addressed  to  the 
corporation.  Attached  to  one  of  them  was  a 
blank  form  of  acceptance,  reading  as  fol- 
lows: "The  foregoing  is  acceptable  to  us, 
and  we  agree  to  the  conditions  ther^  con- 
tained.   Lewis  Construction  Company,  By 

 .  President"  It  dearly  appears 

from  the  evidence  that  the  Lewis  Construc- 
tion Company  was  regularly  Incorporated 
under  the  laws  of  this  state;  that  Its  stoift 
was  folly  nbscribed,  paid,  and  Issued;  that 


Digitized  by 


1110 


119  PACIFIC 


REPOBTES 


(Wash. 


Its  articles  <tf  Incorporation  were  of  record 
In  the  office  of  the  auditor  of  King  conntr; 
that  a  list  of  Ite  officers  was  also  certified  to 
and  filed  with  the  county  andltor ;  that  per- 
mits were  granted  It  by  the  city  of  Seattle; 
and  that  It  did  the  regradlng  on  North  Bea.- 
con  Hill  at  all  times  after  Its  Incorporation. 
While  it  Is  tme  that  reapondoit  talked  with 
the  Indl^dnals  Lewis  and  WUcy,  they  were 
officera  of  the  corporatlcm  which  conld  act 
only  throvgb  themu  The  respondent  conld 
not  talk  to  the  entity  known  as  a  corpora- 
tion. Lewis  and  Wiley  claim  they  represent 
ed  the  cotporatlon  as  Its  offlcos.  Stvery  writ- 
li^  that  passed  between  the  parties  prior  to 
the  commencement  of  the  work  mentioned 
the  corporation  as  the  oontonplated  contract* 
Ing  party.  The  respondent  himself  prepared 
and  addressed  the  Identical  letter  on  which 
he  predicates  this  action.  The  evidence 
shows  him  to  be  an  attorney  of  active  prac- 
tice. The  name  used  by  him  in  addressing 
his  letter  should  have  challenged  his  attri- 
tion. There  Is  no  evidence  of  any  Investlga- 
tlcm  on  his  part  as  to  who  constituted  the 
Lewis  Construction  Company,  or  whether  It 
was  a  corporation  or  partnership.  Respond- 
«)f  s  testimony  was  that  he  gave  the  matter 
no  thought.  It  was  bis  place  to  give  It 
thought,  and  to  know  the  party  with  whom 
he  was  dealing.  There  Is  no  suggestion  In 
the  evidence  that  Lewis  and  Wiley  or  either 
of  them  attempted  to  deceive  him  or  In  any 
way  perpetrate  a  fraud  upon  bim  by  Indnc- 
ing  him  to  contract  with  the  corporatton,  un- 
der the  Impression  that  he  vras  contracting 
with  them  aa  individuals.  It  might  be  that 
the  corporation  would  make  a  contract  which 
the  individuals  would  not  make.  It  Is  sug- 
gested that  the  appellants  Lewis  and  Wllcgr 
are  also  lawyers,  but  that  fact  cannot  diange 
respondaLfs  situation.  He  Is  predicating  his 
action  on  an  alleged  written  contract  drawn 
1^  himself,  addressed  to  the  corporation,  and 
accepted  by  it.  The  evldeace  Is  insufficient 
to  hold  Lewis  and  Wiley  to  Individaal  liabili- 
ty. As  to  0iem  the  action  should  have  been 
dismissed. 

[2]  It  Is  apparoit  the  partial  work  of  re- 
grading  respondent's  lots  was  done  in  pursu- 
ance of  permission  granted  by  his  letter  of 
April  16,  1906.  Whether  the  proposal  there- 
in contained  was  followed  by  wnttk  a  complete 
acceptance  by  the  appellant  corporation  as 
to  Impose  upon  it  an  unconditional  obliga- 
tion to  grade  the  lots  to  the  d^th  mentioned 
by  January  1,  1907.  is  sharply  contested. 
We  think  saffident  acc^tance  was  ahovm 
on  appeilant^s  part  to  ccmiplete  a  cratract, 
but  tiiat  the  vital  questions  on  this  appeal 
are:  (1)  How  should  that  contract  be  om- 
stmed;  and  (9  what  should  be  the  meaanre 
of  any  damagsa  raqMm^tait  may  ban  sus- 
tained? 

There  Is  seme  dispute  as  to  what  damages 
were  to  be  waived,  whether  past,  future,  or 
both.  Respondent  contends  appellants  had 
theretofore  damaged  blm  1^  work  done  with- 


out bis  license  or  permission,  and  tiiat  the 
contract  was  tot  a  waiver  of  bis  daim  for 
those  as  well  as  future  damagea.  Appellants 
insist  no  substantial  damages  had  thoeto- 
fore  been  sustained  by  reqwndent^  that  he 
had  made  no  dalm  for  paat  damages,  and 
that  th^  wwe  nether  discussed  nor  men- 
tioned during  the  prellminaiy  negotiations. 
From  the  evidence  we  conclude  that  future 
damages  only  were  contemplated  In  the 
waiver. 

The  appellants  introduced  evidence  suf- 
ficient to  show  that  it  was  impossible  for 
the  construction  company  to  complete  the 
grade  to  the  contemplated  level  within  Uke 
time  named,  for  the  reason  that  no  Improve- 
ment of  Dearborn  street  or  Tenth  Avenue 
South  waa  ordered  prior  to  January  1,  1907; 
that  no  plans  for  a  general  regradlng  of 
North  Beacon  Hill  were  perfected:  that  a 
city  vrater  main  was  laid  in  Twelfth  Avenue 
South;  tbat  if  respondoit's  lots,  Charles 
street,  and  ESeventh  Avenue  South,  had  been 
lowered  to  the  contemplated  depth,  the  entire 
eastern  portion  of  North  Beacon  HIU,  includ- 
ing Twelfth  Avenue  South,  would  have  been 
deprived  of  supiwrt,  and  an  avalanche 
would  have  beoi  precipitated  ca  respondent's 
property,  destroying  the  vrater  mains  and 
damaging  not  only  respondent's  lots  but  all 
of  that  locality.  Reiqiondent  contmds  appd- 
lants  knew  when  making  the  contract  that 
its  full  performance  might  became  Impos- 
sible, but  that  they  failed  to  communicate 
that  knowledge  to  him.  We  fall  to  under- 
stand why  he  did  not  possess  the  same  knowl- 
edge. The  &Mt%  scope  of  the  evldoice 
shows  the  parties  were  all  acting  in  oon- 
temjdation  of  the  probable  adoptlm  of  a  gen- 
eral r^pradlng  scheme  tiie  perfection  of 
whleh  would  be  necessary  to  a  complete  per- 
formance of  the  contemplated  work  of  re- 
gradlng respondent's  lots  In  accordance  with 
bis  wishes.  They  all  must  have  known  re- 
spondent's lots  could  not  be  graded  to  the 
contemplated  depth,  If  perchance  that  gener- 
al scheme  should  be  abandoned  or  fall  to  ma- 
terialize. It  did  so  ftiil,  rendering  It  impos- 
sible for  the  construcU<m  company  to  com- 
plete the  regradlng.  Under  these  drcnm- 
stanoss,  bow  should  Uie  contract,  not  dear 
In  Its  terms  but  somewbat  amblguooa,  be 
construed?  Our  construction  is  that  reqwnd- 
ent  contracted,  not  to  settle  past  Claims  for 
damages  whldi  were  nominal  U  tiiey  existed 
at  all,  but  to  waive  all  future  damages 
which  mi^t  result  to  his  property,  especial- 
ly his  buildings,  should  the  grade  be  fully 
completed  within  the  stipulated  time,  but 
that,  if  for  any  reason  the  grade  could  not 
or  should  not  be  thus  fully  completed*  he 
would  not  waive  his  claim  for  damage,  but 
would  be  entitled  prosecute  the  aame. 
We  cannot  eondnde  the  a^iellant  oonstmc- 
tion  company,  knowing  the  uncertainties  of 
the  sltuRtlon,  unconditionally  agreed  to  re- 
duce the  lote  to  the  stipulated  grade  within 
the  time  named,  but  do  eondnde  tbat  it  did 
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i^ree  tlut,  in  tbe  ercnt  d  Itm  teUnre  to  com' 
plete  tbe  woric,  reqtondoit  ataould  be  entitled 
to  proKCote  Us  claim  for  ancb  damages  only 
as  migjit  result  to  bis  lots  and  buUdlngs  by 
reason  of  any  partial  regrade  tbat  might  be 
made.  The  appellant  oonstmctlon  company 
conM  not  and  did  not  reduce  respondent's 
lots  to  tbe  desired  grade,  and  his  claim  for 
such  damages  remained  nnlmpaired  and 
arallable  to  him. 

[I]  Appellants,  as  affecting  the  measure 
«f  damages,  offtesd  eridenoe  to  show  that 
respondottfs  lots  had  been  improTed  by  the 
partial  regradlng,  rather  Uian  Injured.  This 
evidence  was  rejected  by  the  trial  Judge. 
Appellants  theory  was  that  reqitondent's  in- 
imivm,  it  any,  should  be  measured  by  the 
Olfferoice  In  the  Talue  «f  hJs  lots  before  the 
Cfmstmction  company  oonunenced  wot  k  and 
Iheir  value  when  it  suqiended,  together  with 
damages  to  his  bulldlngi  and  his  loss  of  ren- 
tals. This  theory  was  also  rejected  by  the 
trial  Judge.  Respondent  contended,  and  the 
trial  court  held,  he  was  entitled  to  recover 
for  injuries  to  his  buildings,  for  loss  of  ren- 
tals, and  also  for  the  actual  cost  of  com- 
pleting the  grade  to  the  contemplated  depth. 
An>lylng  this  rule,  the  trial  court  admitted 
evidence  oCfraed  by  .respondoit,  and  fOund 
the  number  of  cubic  yards  of  dirt  yet  to  be 
removed,  tbe  cost  per  yard,  and,  as  this  ex- 
ceeded tile  total  damages  demanded  by  the 
complaint,  awarded  judgment  for  tbe  full 
amount  asked.  There  la  no  evidence  of  tbe 
value  of  respondent's  lots  before  the  regrad- 
Ing  was  commenced,  after  It  was  abaodon- 
ed,  or  at  any  other  time.  It  might  be  that 
their  value  never  equaled  tbe  damages 
awarded,  and  that  they  would  not  appreci- 
ate to  tbat  value  if  actually  regraded  as  con- 
templated and  desired  by  respondent.  For 
oil  that  appears  from  the  evidence,  It  Is  pos- 
sible that  respondent's  Judgment  for  $30,500 
may  exceed  the  value  of  his  lots  in  their 
former  condition,  their  present  condition,  or 
the  condition  in  which  they  would  have  been 
had  tbe  regradlng  been  completed  to  levels 
corresponding  to  the  established  grades  of 
Dearborn  street  and  Tenth  Avenue  South. 
Yet  on  an  affirmance  of  the  judgment  here- 
in respondent  would  not  only  recover  the 
damages  awarded,  but  he  would  at  the  same 
time  retain  his  lots,  the  value  of  which 
might  not  have  been  depreciated  to  any  con- 
siderable extent  by  appellants'  alleged  breacb 
of  contract  We  do  not  know  tbat  such  a 
condition  would  result  from  an  enforcement 
of  the  Judgment  entered,  nor  do  we  know  the 
contrary.  The  action  should  have  been,  but 
was  not,  BO  tried  as  to  avoid  the  possibility 
of  such  a  result  Evidence  offered  by  appel- 
lants in  support  of  what  they  contended  to 
be  the  proper  measure  of  damages  should 
have  been  admitted,  and,  after  bearing  all 
tbe  evidence,  the  trial  Judge  should  have 
awarded  such  damages  only  as  would  be 
necessary  to  compoisato  respmdent   He  is 


not  entitled  to  avail  hlmsdf  of  appeUaata* 
alleged  breach  of  contract  tor  «p6cnlative 
pnnNMMS,  and  thwrt»y  recover  damages  large- 
ly in  excess  of  any  loss  he  may  have  actually 
sustained.  This  he  may  not  have  done.  Tet 
appellants  were  deprived  of  their  r^t  to 
Introduce  evidence  applicable  to  their  theory 
of  the  case.  Punitive,  damages  are  not  re- 
coverable in  this  state.  Compensatory  dam- 
ages only  may  be  awarded,  m  any  givra 
case  that  measure  of  damages  should  be  ap- 
plied to  facta  and  drcumstances  shown 
which  will  result  In  fUU  compensation  to 
the  injured  party  without  pnnl^ilng  his  ad- 
versary. 

In  Bitfham  v.  Wabaah,  etc,  By.  Co..  S2S 
Fa.  loe,  72  Aa  818,  tbe  defendant  f aUed  to 
fill  pUUntUTs  lots  to  the  extent  contemplated 
by  the  allesed  cmtract  Tb»  trial  court 
held  the  mnsure  of  damages  to  be  tbe  cost 
of  completing  the  fill,  and  directed  a  verdict 
accordingly.  The  defendant  contended  the 
proper  measure  ct  damages  was  the  diff^ 
ence  In  the  value  of  the  lands  with  the  fill 
completed  and  their  value  at  the  tboe  of 
the  breadi  of  the  ccmtract  when  they  were 
partially  filled.  In  reversing  the  Judgment 
the  appellato  court  said:  **It  has  beat  well 
said  that  it  Is  difficult  to  point  out  In  ad- 
vance what  the  true  measure  of  damages 
should  be  nndw  a  given  state  of  facts.  If 
there  be  different  modes  of  measuring  dam- 
ages, depending  on  the  drcnmstancea,  the 
court  should  first  hear  the  evidence  and  in- 
struct the  Jury  afterward  as  to  the  proper 
measure  to  be  applied.  The  underlying  prin- 
ciple in  such  cases  Is  that  the  damages  must 
be  such  as  might  natorally  be  expected  to 
follow  a  breach  of  the  contract  keeping  io 
mind  tbe  benefit  which  the  contracting  par- 
ties had  in  contemplation  when  the  agree- 
ment was  entered  into.  *  *  *  In  this  re- 
spect what  was  said  In  Seely  v.  Alden,  61 
Pa.  802,  100  Am.  Dec.  642,  applies:  'It  may 
turn  out  tbat  the  cost  of  removing  the  de- 
posit In  a  certain  case  would  be  less  than  the 
difference  in  the  value  of  the  land,  and  then 
the  cost  of  removal  would  be  the  proper 
measure  of  damages;  or  it  may  be  that  the 
cost  of  removal  would  be  much  greater  than 
the  injury  by  the  deposit  when  the  true 
measure  would  be  the  difference  in  value 
merely.'  The  question  of  the  proper  measure 
of  damages  must  always  be  taken  Into  con- 
sideration by  tbe  court  In  tbe  proper  dis- 
position of  any  case  wherein  damages  are 
claimed.  Wilkinson  v.  North  East  Borough, 
215  Pa.  486,  64  Atl.  734." 

From  the  contract  itself  and  the  attend- 
ing circumstances  we  cannot  conclude  the 
appellant  corporation,  or  the  respondent,  or 
either  of  them,  when  tbe  work  on  respond- 
ent's lots  was  commenced,  contemplated  the 
actual  cost  of  the  completion  of  ai^  possible 
unfinished  regrade  as  an  element  of  dam- 
ages, or  as  a  teat  to  be  applied  In  measuring 
any  damages  respondent  might  sustoin,  and 
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within  the  time  mentlotted  and  u  deidred  by 
him.  The  appellant  corporation  waa  ontltled 
to  have  the  damages  meaaured  by  that  meth- 
od whkb  would  minimise  Its  liability  and  at 
the  same  time  secore  to  respondent  a  jnst, 
fair,  and  coroi^ete  compensation.  If  the 
extent  of  such  compatsatlon  could  be  ascer- 
tained and  Its  reasonable  limitations  deter- 
mined, from  erldraioe  offered  by  appellant 
In  support  of  the  measure  of  damages  for 
which  It  contended,  that  evidence  should 
bare  been  admitted  and  a  proper  measure 
of  damages  should  have  been  predicated 
thereon.  tSt.  Sutherland,  In  the  third  edi- 
tion of  his  work  on  Damages,  at  section  12, 
says:  "The  principle  of  Just  compensation 
is  paramount  By  it  all  rules  on  the  sub- 
ject of  compensatory  damages  are  tested  and 
corrected.  They  are  bnt  aids  and  means  to 
carry  it  out;  and  when  in  any  instance  such 
rules  do  not  contribute  to  this  end,  but  op- 
erate to  give  less  or  more  than  Just  com- 
pensation for  actual  Injury,  tbey  are  either 
abandoned  as  Inapplicable  or  turned  aside 
by  an  exception."  At  section-  46  he  further 
says:  "In  an  action  founded  upon  a  con- 
tract, only  such  damages  can  be  recovered 
as  are  the  natural  and  proximate  conse- 
quence of  Its  breach;  such  as  the  law  sup- 
poses the  parties  to  It  would  have  apprehend- 
ed as  following  from  Its  violation  If  at  the 
time  they  made  It  they  liad  bestowed  proper 
attention  upon  the  subject,  and  had  full 
knowledge  of  all  the  facts.  As  otherwise  ex- 
pressed, the  damages  whl<di  are  recoverable 
must  be  incidental  to  the  contract  and  be 
caused  by  Its  breach ;  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contem- 
plation of  the  parties  at  the  time  the  con- 
tract was  entered  Into." 

Adopting  the  principles  thus  announced, 
we  hold,  under  the  peculiar  circumstances 
of  this  case,  that  the  appellant  corporation 
waa  entitled  to  have  that  measure  of  dam- 
ages applied  which  would  protect  It  and 
which  at  the  same  time  would  fully  compen- 
sate respondent  for  any  actual  loss  he  may 
have  sustained.  The  evidence  offered  by 
appellants  was  therefore  competent  Had  It 
been  admitted  and  had  Its  weight  and  cred- 
ibility been  sufficiently  convincing  to  show 
that  the  decrease  in  value  of  respondent's 
lots  resulting  from  Uie  partial  regradlng 
coupled  vrith  damagtv  to  his  buildings  and 
his  loss  of  rentals,  would  have  been  less  than 
the  cost  of  completing  the  regradlng  to  the 
contemplated  depth  desired  by  respondent 
then  the  measure  of  damages  fbr  whldi  the 
appellant  corporation  contended  should  have 
been  adopted  and  applied  by  the  trial  court 
as  it  would  compensate  respondent  fbr  all 
losses  by  him  sustained,  and  at  the  same 
time  protect  appelant  from  punitive  or  spec- 


whlcb,  wlttumt  fkult  on  its  part,  became  Im- 
possible of  full  perfimnanee,  a  contingency 
which  it  la  manifest  all  the  parties  ooDton- 
plated.  In  admitUiv  Cfvidence  of  valoes  of 
the  lots  prior  to  and  after  the  partial  re- 
grading,  any  increase  or  decrease  that  may 
have  resulted  from  changes  such  as  arise 
or  fall  In  general  market  valaes  should  be 
eliminated  and  Ignored.  In  other  words, 
only  sndi  changes  in  values  ahoold  be  con- 
sidered as  were  produced  by,  or  directly  re- 
sulted from,  the  partial  performance  of  the 
work  of  regradlng. 

Althoui^  this  cause  Is  now  befdre  us  for 
trial  de  novo,  we  cannot  enter  final  jndgmrat 
in  the  absence  of  competent  evidence  which 
was  offered  by  appellants  and  emmeoosty 
excluded  by  the  trial  judge. 

The  judgment  Is  therefore  reversed,  and  the 
cause  Is  remanded,  with  instmctlons  to  dis- 
miss as  to  W.  H.  Lewis  and  Clifford  Wiley, 
administrator  of  the  estate  of  Charles  S. 
Wiley,  deceased,  and  for  a  new  trial  between 
respondent  and  the  Lewis  Oonstructlon  Com- 
pany. 

DUNBAR,  C.  J.,  and  MOBBIS*  ELLIS, 
and  CHADWICK,  JJ.,  concut. 


WINDSOR  et  ux.  t.  BABSFISLD  et  nx. 

(Supreme  Court  of  Washington.   Jan.  13, 

1812.) 

L  BouNnABZttB    (I   87*)— I^TomL— Evi- 

DENCB— SUTFiaUICT. 

While  evidence  to  sastain  an  estoppel  ta 
a  boundary  controversy  must  be  clear  and  con- 
vincing, the  rale  Is  not  applicable  to  a  cue 
where  the  evidence  on  both  sides  Is  of  the  same 
kind.  Id  which  case  the  court  must  be  guvemed 
by  the  ordinary  rules  of  evidence. 

[Ed.  Note.~For  other  caseg,  see  Boundaries 
Cent  Dig.  |  193;  Dec:  Dig.  {  37.*i 

2.  BounDABiEs  (I  46*)— AoBRBD  Lines. 

Where,  at  the  time  plaintilFs  sold  certain 
land  In  controveray,  they  pointed  oat  the  bunnd- 
aries  to  the  vendee,  measured  the  land,  and 
fences  were  set  in  accordance  therewith,  which 
remained  without  objectioa  for  17  rears,  the 
line  then  established  would  be  regarded  as  an 
agreed  boundary,  and  sufficient  to  overcome 
any  right  that  Oie  vendors  might  have  had  in 
the  land. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  U  212-228,  249-251;  Dec.  Dig.  1 
46.*] 

Department  2.  Appeal  from  Snpoior 
Court,  Spokane  Oonnty;  Wm.  A.  UnnAe, 

Judge. 

Suit  by  William  B.  vnndsor  and  irite 
against  P.  J.  Sarsfield  and'wiffc  Judgment 
for  defendants,  and  plaintlSii  aiipeaL  Af- 
firmed. 

McWUllams,  Waller  ft  McWUlUuns  and 
Robertson  &  Miller,  for  appellants.  Cannon, 
Ferris,  Swan  ft  fLally,  tot  respondaita 
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OHADWIGK,  J.  ThlB  Is  a  anlt  orer  a  dls- 
patpd  boundary  line.  In  1880,  the  property 
beln;  owned  by  appeUants,  a  fence  was  bvUt 
a  port  ef  tlie  way  along  the  east  boondary 
of  the  tract  of  land  now  owned  by  respond- 
ents. In  1892  the  land  was  sold  to  a  man 
named  Cook,  who  began  the  erection  ot  a 
fence  along  the  east  line,  to  connect  with 
the  fence  already  erected.  He  was  told  that 
the  fence  was  east  of  what  was,  perhaps,  the 
true  line,  and  accordingly  set  his  fence  over 
so  that,  when  he  came  to  the  fence  that  had 
been  erected  by  appellants,  he  made  a  right- 
angled  turn,  or,  as  It  Is  dttcrlbed,  a  Jog  of 
six  or  eight  feet  Cook  and  one  of  the  ap- 
pellants had  measured  the  boundaries  of  the 
land  with  a  rope.  For  reasons  not  now  ma- 
terial, Cook  gave  up  the  land,  and  It  revert- 
ed to  the  vaidors.  In  1900  the  land  was  sold 
by  appellant  W.  B.  Windsor  to  these  re- 
spondents. No  survey  was  made,  bat  re- 
spondents were  taken  on  the  land,  which  was 
fenced  in  one  Indosure,  Its  boundaries  were 
pointed  out,  and  they  were  told  that  It  con- 
tained 60  acres,  more  or  lees.  Respondents 
have  erected  valuable  Improvements  there- 
on ;  a  dwelling  house  costing  aboot  97,000  be- 
ing erected  near  the  east  boundary  as  defin- 
ed by  the  f^ce.  but  whicb  is  without  the 
boundary  of  the  government  subdivision,  as 
ascertained  by  a  survey  which  appeUants 
had  made  in  1907;  the  true  line  being  abont 
108  feet  vest  of  the  fence  at  the  south 
boundary  of  the  quarter  section  comw,  and 
about  60  feet  west  of  the  fence  at  the  north 
boundary  of  the  quarter  section  comer. 

While  there  Is  some  conflict  In  the  evl- 
deuce.  the  testimony  of  respondents,  upon 
which  the  findings  of  the  trial  Judge  are  pre- 
dicated, shows  that,  aside  from  the  fact  that 
respondents  were  led  to  believe  that  they 
wre  purchasing  all  of  tiie  land  wtthln  the 
indosure,  they  have  since  gone  into  posses- 
sion, cultivated  or  occupied  all  of  the  land 
that  mis  tillable  m»  to  the  line  fence  as  It 
had  been  establlBhed,  and  appellants  had 
made  no  protest,  either  as  to  the  use  of  the 
land,  or  to  the  maklog  of  the  improvements 
aforemeutloued.  While  there  are  two  dis- 
tinct suits  brought  to  this  court,  they  are 
governed  by  the  same  legal  principles,  and 
win  be  treated  as  on&  The  court  below  held 
appellants  estopped  to  maintain  an  action  to 
recover  the  land,  and  an  appeal  Is  prosecut- 
ed; apiwUantB  relying  upon  the  established 
principle  that  evidence  of  eetcvpel  In  thin 
class  of  rases  should  be  of  wach  dear  and 
eonviudug  character  as  to  teave  no  doubt  In 
the  mind  of  the  court 

[1]  While  the  appellants  have  said  that 
th^  Informed  respondents  befWe  and  vhUe 
bnildlnc  tb^  house  that  tt  wu  npfm  dis- 


puted ground,  and  that  they  should  have  the 
line  surv^ed,  the  trial  Judge,  1^  reference, 
no  doubt  to  the  undisputed  facts  and  man- 
ner and  demeanor  of  the  witnesses,  was  sat- 
isfled  that  equity  would  not  be  done,  if  ap- 
peUants were  allowed  to  prevail.  While  it 
la  true  that  evidence  to  sustain  an  estoppel 
In  cases  of  this  character  should  be  dear  and 
convincing,  yet  the  rule  is  generally  applied, 
where  the  conduct  of  parties  Is  reUed  on  to 
overcome  some  writing  out  of  which  the 
rights  or  relations  of  the  parties  originated. 
Where  the  erld^ce  on  both  sides  Is  of  the 
same  kind,  It  foUows  that  a  court  must  be 
governed  by  the  ordinary  rules  of  evidence. 
When  80  considered,  we  have  no  doubt  ot 
the  correctness  of  the  court's  conclusion. 
Edwards  v.  Fleming,  83  Kan.  653,  112  Pac. 
836,  33  Lu  E.  A.  (N.  S.)  923;  Lydick  v.  Gill, 
68  Neb.  273,  94  N.  W.  109 ;  Ross  v.  Ferree,: 
95  Iowa,  604,  64  N.  W.  683;  Redmond  v.  Ex- 
celsior Savings  Co.,  194  Pa.  643,  46  Atl.  422, 
76  Am.  St  Rep.  714;  Marines  v.  Ooblet  81 
B.  C.  153.  9  S.  B.  803.  17  Am.  St  Rep.  22 ; 
Lelfhelt  V.  Neylon,  139  Iowa,  82,  U7  N.  W. 
4;  6  Cyc.  930. 

[2]  While  the  foregoing  discussion  dispos- 
es of  the  contentions  of  all  of  the  appellants, 
W.  R.  Windsor  and  wife  are  preduded  from 
recovering  by  reference  to  another  rule — that 
of  agreed  boundaries.  The  measurement  of 
the  land  at  the  time  Cook  set  his  fences,  and 
the  pointing  out  of  the  boundaries  to  re- 
spondents at  the  time  they  purchased  and 
went  into  possession,  are  sufficient  to  over- 
come any  right  that  the  last-named  appel- 
lants may  have  had  in  the  land.  "Practi- 
cal or  agreed  location  of  a  boundary  line 
may  result  from  long  acqnloBcence  in  Its  lo- 
cation, or  when  drawn  and  acted  upon  by  the 
parties,  as  where  valuable  improvements  are 
placed  with  reference  to  It  and  before  It  is 
denied  by  either  part;."  Turner  v.  Creech,. 
68  Wash.  439,  108  Pac.  1084.  In  that  case 
we  adopted  the  rule  laid  down  In  Flynn  v. 
Gleony,  61  Mich.  580,  17  N.  W.  66.  "The 
question  afterwards  is,  not  whether  the 
stakes  were  where  they  should  have  been, 
in  order  to  make  them  correspond  with  the 
lot  lines  as  they  should  be,  if  the  letting 
were  done  with  absolute  accuracy,  but  it  is 
whether  they  were  planted  by  authorl^,  and 
the  lots  were  purchased  and  taken  posses- 
sion of  In  reliance  upon  them.  If  such  was 
the  case,  they  must  govern,  notwithstanding 
any  errors  In  locating  them,"  See,  also, 
StelnhUber  v.  Holmes,  68  Kan.  607,  75  Pad 
1019. 

Finding  no  error,  the  Judgment  of  the 
lower  court  Is  affirmed. 

DUNBAR,  C.  X,  and  UORBIS^  BUJS, 
and  CROW,  JJ^  concob 
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HOLLBINBASK  T.  OT/RMMEBr 

(Saprame  Gonrt  of  Waahin^on.   Jan.  12, 
1912.) 

1.  Theatbrs  and  Shows  (J  6*>— Ikjubim  to 

PATfiONH. 

Tke  owner  ot  a  place  of  public  •Dtertais- 
mPQt  muBt  maintain  it  in  a  leaaoiiabljr  safe  con- 
ditioo. 

[fid.  Note.— Pop  other  cases,  see  Tbeaten  and 
Shows,  Cent  Dig.  |  6;  Dec.  Dig.  |  6.*] 

2.  Theatkbs  AitD  Shows  ({  6*)— Injukisb  to 
Patbons. 

The  owner  of  a  moving  picture  ahow,  who 
maintained  a  Step  about  seven  Inchee  at  a'  side 
exit  to  the  floor  of  a  corridor,  over  which  a 
bright  light  was  burning,  and  who  directed  a 
patron  who  had  entered  the  front  door  to 
leave  by  this  side  exit,  was  not  negligent. 

[Bd.  Note^For  other  eases,  see  Theaters 
and  Shows,  Cent  Dig.  S  6;  Dec  Dig,  |  6.*] 

Department  1.  Appeal  from  Superior  (Jo art, 
Spokane  County;  John  B.  Takey,  Judge. 

Action  by  Uary  L.  Hollenbaek  against  J. 
H.  Clemmer.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Hftrrls  Baldwin,  for  appelUnL  Skose  A 
HorrlU,  tor  respondent 

MOUNT,  J.  The  plaintiff  brought  this 
action  to  recover  for  personal  injuries.  At 
the  dose  of  plaintiff's  case,  the  trial  court 
sustained  defendant's  motion  for  a  directed 
verdict,  and  dlamlssed  tbe  action.  Plaintiff 
has  appealed. 

It  appears  tbat  on  October  11,  1910,  the 
respondent  was  conducting  a  moving  picture 
show  In  the  city  of  Spokane.  The  plain- 
tiff and  two  other  ladles  pnrctiased  tickets, 
and  entered  the  room  where  the  ptcturea 
were  being  shown.  The  exhibition  was  in 
prt^^ress  when  th^  entered.  The  room  was 
darkened.  When  they  stored,  an .  nsher 
met  them  at  the  entrance,  and  conducted 
them  to  seats  abont  two-thirds  of  the  way 
down  an  aisle.  They  remained  seated  until 
the  pictures  had  all  been  shown  and  a  repe- 
tition was  begun,  when  the  plalntlfl  stated 
to  her  companions  that  tt  was  time  to  go. 
Plaintiff  walked  into  the  aJflle  on  hw  way 
out  of  the  building,  and  proceeded  a  abort 
distance  out  by  the  way  she  had  entered, 
when  she  was  met  by  an  usher  and  directed 
to  go  out  through  an  exit  at  the  side  of 
the  room.  She  proceeded  to  the  exit  Indi- 
cated, where  a  bright  light  was  located  di- 
rectly In  the  corrldOT,  and  where  there  was 
a  step  down  of  about  seven  Inches — an  ordl- 
'nary  step  to  the  floor  of  the  corridor.  She 
did  not  notice  this  step.  She  testified  tbat 
the  bright  Ught  da^ed  her  as  she  came 
out  of  the  darkened  room,  and  as  she  step- 
ped Into  the  corridor  she  fell  and  broke 
her  l^.  The  plaintiff  had  never  been  in 
the  place  before,  and  was  not  acquainted 
with  the  arrangement  thereof. 

[1,  2]  It  Is  argued  by  the  appellant  tbat  it 
was  negllgenoe  to  maintain  the  step  at  that 


piace,  ana  aiao  negligence  to  oirect  me 
plaln^  to  d^rt  by  a  way  ethw  than  the 
way  by  which  she  had  entered.  There  is 
no  merit  in  theee  contoittons.  It  Is  do 
doubt  the  rule  that  an  owner  of  a  place  of 
public  entertainment  is  charged  with  the 
duty  to  maintain  a  reasonably  safe  place 
for  bis  patrons.  3S  Cyc.  268.  The  mere  fact 
that  a  step  up  or  one  down,  or  a  flight  of 
steps  up  or  down,  is  maintained  at  the  en- 
trance or  exit  Is  no  evidence  of  n^Ugence. 
especially  If  the  step  Is  In  good  repair  and 
In  plain  view.  There  is  no  claim  in  this 
case  that  the  step  was  In  bad  order,  or  not 
proporly  lighted,  or  was  not  In  plain  view  of 
any  pmon  who  might  me  it  In  Dunn  v. 
Kemp  ft  Hebert,  86  Wash.  183,  7S  Pac.  782, 
wa  lidd  that  it  wias  not  negligence  per  se 
to  maintain  a  stairway  In  a  store  or  public 
place.  It  is  not  oncommon  to  And  a  st^ 
up  at  the  entrance  of  places  where  the  pub- 
lic is  Invited,  and  It  is  certainly  not 
eeasce,  as  a  matUx  ot  law,  to  oonsbvet 
floors  above  the  levtf  of  the  streets  or  side- 
walks. It  follows  that  it  was  not  negligence 
to  maintain  a  st^  down  at  the  «xit  in  qnes* 
tlon.  It  Is  apparent  that  it  was  the  plain 
duty  ot  the  plaintiff  to  nse  her  sense  of 
sight  and  look  wliere  she  was  stepi^.  If 
It  was  not  negligence  to  maintsin  tbe  step. 
It  was  not  negligence  for  the  defendant  to 
direct  the  plalptlff  to  retire  by  that  exit 

There  was  no  error,  and  the  Jndgmoit  is 
therefore  affirmed. 

DUNBAR,  G.  J.,  and  PARKER,  rULI^- 
TON,  and  OOSB,  JJ.,  concur. 


BOTHBOCK  V.  UUNT&R  et  aL 

(Bopreme  Court  of  Washington.   Jan.  10^ 

U12.) 

1.  Sixss  (I  04*)— OoHsnuoxioir  or  Gon- 
TBACi^-Opnons. 

A  contract,  by  which  defendants  agreed  to 
sell  to  plaintiff  certain  sheep,  after  reciting  the 
coaditions  of  a  sale  of  ewes,  recited  that  plain- 
tiff contracted  farther  to  pnrdiase  from  defend- 
ants S.OOO  head  of  lambs  to  be  selected  by 
plaintiff  and  ta  be  delivered  at  the  same  time 
and  place  as  the  ewes,  and  that  plaintiff  "here- 
by grants  defendants  an  option  of  10  days 
tune,  in  which  it  is  agreed  Iv  plaintiff  that  de- 
fendants may  dispose  ot  tiie  lambs  mentioned 
to  party  or  parties  other  than  those  mentioned 
in  the  contract,  but  at  the  expiration  of  said 
option  said  lambs  can  be  sold  by  defendants  to 
plaintiff  only."  AdA  tiiat  flie  contract  bound 
the  defendants  to  sen  the  lambs,  with  the  ex- 
ception of  an  opportanity  to  sell  within  the 
10  days  to  others,  and  did  not  give  them  ao 
option,  after  not  selling  to  others  within  10 
days,  to  refuse  to  sell  to  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent. 
Dig.  I  156;  Dec  Dig.  |  64.*] 

2.  Saim  (I  418»)— "Mabkex  Value." 

Where  the  seller  failed  to'  deliver  sheep, 
and  there  was  no  "market  value"  at  die  placi* 
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of  deliverr,  other  evidence  mieht  be  resorted 
to  to  ehow  valae  at  that  place. 

_rEd.  Note.— For  other  cases,  see  Sale*,  Cent. 
Dig.  SS  1174-1201 ;  Dec.  Dig.  5  418.»] 

3.  Etidbkce  (S  568*)— Opinion  Evidence. 

The  testimoor  of  experienced  sheep  men 
as  to  the  Talue  ox  lamba  at  the  time  and  place 
of  delivery  was  sufSdeBt  to  support  a  Judgment 
for  the  buyer  in  an  action  for  failure  to  ds- 
liver,  though  they  did  not  state  the  market  val- 
ue at  other  places  and  the  expense  of  transpor- 
tation, whicQ  they  knew,  and  on  which  they 
relied  in  testifying  to  the  value  at  the  place  ii 
delivery. 

[Ed.  Note.— For  other. cases,  see  Evidence, 
Cent  Dig.  H  2382-2394 ;  Dec.  Dig.  I  568.*] 

Department  1.  Appeal  from  Snperlor 
Court,  Grant  County;  K.  S.  Stelner,  Judge, 

Action  by  F.  M.  Rothrock  against  Bay 
Hunter  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Daniel  T.  Cross  and  McGnlre  &  Haiman, 
for  appellants.  W.  B.  Southard*  for  reqjxmd- 
enb 

PARKER,  J.  This  Is  an  action  to  recover 
damages  allied  to  hare  resulted  to  the 
plaintiff  by  the  failure  of  the  defendants  to 
deliver  to  bim  3,000  lambs  in  compliance 
with  the  terms  of  the  following  written  con- 
tract: "This  contract  entered  Into  this  day 
between  F.  M.  Rothrod::,  party  of  the  first 
part,  and  AHyn  ft  Hunter,  parties  of  the  8ec- 
ond  part,  is  hereby  agreed  to  be  satisfactory 
to  both  iiarties  and  binding  to  them.  The 
party  of  the  first  part  agrees  and  contracts 
to  purchase  from  the  parties  of  the  second 
l^rt,  two  thousand  ewea  (sheep),  to  be  class- 
ed as  follows :  Fifteen  hundred  of  the  ewes 
must  be  three  years  old,  end  the  remaining 
fire  hundred  to  be  either  two  or  four  years 
old.  The  said  ewes  are  to  be  delivered  ei- 
ther at  McCue's  corrals  in  Douglas  creek  in 
Douglas  county,  or  at  the  Rudeo  place  in 
Grant  county,  on  October  fifteenth,  nineteen 
hundred  and  nine.  The  party  of  first  part 
contracts  and  agrees  to  pay  the  parties  of  the 
second  part  four  and  one-half  dollars  per 
head  upon  delivery  of  said  ewes.  Party  of 
the  first  part  contracts  further  to  purchase 
from  the  parties  of  the  second  part  three 
thousand  head  of  lambs,  said  lambs  to  be  se- 
lected by  the  party  of  the  first  part  from 
lamb  bands  now  owned  by  parties  of  the  sec- 
ond part,  said  band  containing  about  forty- 
four  hundred  lambs.  Said  Iambs  are  to  be 
deilirered  at  the  same  time  and  place  as  ew» 
mentioned  In  this  contract.  Said  first  iwrty 
contracts  and  agrees  to  pay  said  parties  of 
the  second  part  three  dollars  per  head  upon 
delivery  of  lambs.  Party  of  the  first  part 
hereby  grants  parties  of  the  second  part  an 
option  of  ten  days  time,  In  which  it  Is  agreed 
by  party  of  the  first  part  that  parties  of  the 
second  part  may  dispose  ot  tbe  three  thou- 
sand Iambs  mentioned  In  Uils  contract  to 
party  or  parties  other  than  those  mentioned 
1u  tbls  contract   At  the  expiration  ot  said 


option  said  lambs  can  bo  sold  by  parties  of 
second  part  to  party  of  the  first  part  only. 
It  Is  understood  and  agreed  by  both  parties 
that  both  ewes  and  lambs  m«itloned  in  thlQ 
Gtmtract  are  to  be  selected  from  bands  now 
owned  by  parties  of  the  second  part  Re- 
ceipts of  five  thousand  dollars  ($5,000)  Is 
hereby  acknowledged  by  parties  of  the  second 
part  to  be  paid  on  this  contract  Dated  and 
signed  this  second  day  of  July,  nineteen  hun- 
dred nine,  [Signed]  F.  M.  Rothrock,  Allyn 
&  Hunter."  A  trial  before  tbe  court  without 
a  Jury  resulted  In  findings  and  Judgment  In 
favor  of  the  pUIntUT  for  $2,260  damages. 
From  this  Jud^ent,  the  defendants  have  ap- 
pealed. 

[1]  It  Is  contended  by  couns^  for  appel- 
lants that  tbe  trial  court  erred  in  overruling 
the  appellants'  demurrer  to  tb»  complaint. 
This  involves  only  the  constmctlon  of  the 
contract  It  appears  from  Uw  allegations  of 
tbe  ctHnplabit  that  appellants  did  not  sell  the 
Iambs  during  the  10-day  option  p«lod  speci- 
fied In  the  contract,  nor  at  all.  Appellants' 
oonnsd  state  their  position  as  follows :  "We 
contend  tliat  the  contract  is  one  whereby 
plalntur  agrees  to  purchase  and  defendants 
to  sell  and  deliver  tbe  ewes  mentioned  un- 
conditionally; that  the  item  as  to  the  ewes 
Is  distinct  from  that  regarding  the  lambs; 
that  plaintiff  agrees  to  purchase  the  lambs 
mentioned;  but  that  defendants  do  not  bind 
themselves  to  sell  or  deliver.  The  itefend- 
ants  were  not  compelled  to  sell.  They  had  a 
choice  to  sell  to  third  persons  during  said  10 
days;  but.  If  the  lambs  were  not  sold  during 
those  10  days,  then  defendants  could  do  but 
two  things— sell  to  plaintiff  or  keep  the 
lambs.  They  conld  not,  however,  sell  to  any 
person  other  than  plaintiff  after  the  expira- 
tion of  said  10  days."  it  seems  to  us  that  to 
give  this  construction  to  the  contract  would 
be  to  render  the  making  of  that  part  of  It  re- 
lating to  tbe  lambs  a  mere  waste  of  words. 
What  possible  purpose  conld  there  have  beoi 
In  mentioning  the  lambs  in  the  contract  In 
this  mannm,  if  It  was  not  to  make  an  agree- 
ment for  the  sale  of  them  by  appellants  to 
respondent  subject  to  be  defeated  by  the 
"option  of  ten  days  time.  In  which  It  Is  agreed 
by  party  of  the  first  part  that  parties  of  the 
second  part  may  dispose  of  the  three  thou- 
sand lambs  motioned  in  this  contract  to  par- 
ty or  parties  other  than  those  mentioned  in 
this  contract"  (Counsel  rely  particularly  up- 
on the  words :  "At  the  expiratton  of  said  op- 
tion said  lambs  can  be  sold  by  parties  of  sec- 
ond part  to  parties  of  first  part  <nily." 
From  this  It  is  argued  that  appellants  are 
only  obligated  not  to  sell  to  any  one  else. 
This  would  mean  that  the  only  object  to  be 
attained  by  the  language  of  tbe  contract  re- 
lating to  the  lambs  was  to  limit  tlw  selling 
of  thMu  to  reqKmdoit,  bnt  leave  appellants 
free  to  dect  whether  or  not  tbey  would  sell 
at  alL  We  agree  with  the  learned  trial  court 
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that  more  tiian  tbli  wu  meant  by  these  par- 
ties In  the  «»cntlon  of  this  contract  Its 
language  la  somewhat  luTOIved;  but  we  think 
It  clearly  evidences  an  intMttlon  to  bind  ap> 
pellants  to  sell  the  lambs  to  respondent,  anb- 
Ject  only  to  the  10-day  option  permitting  a 
Bale  to  others.  In  2  Page  on  Contracts,  i 
1122,  we  find,  applicable  to  these  provisions, 
the  rule  of  construction  as  followa:  "If  terms 
in  a  contract  appear  on  their  face  to  be  in- 
serted for  tbe  benefit  of  one  of  the  parties, 
he  win  be  considered  as  having  inserted  such 
tenns  and  as  having  chosen  the  language 
thereof.  Any  ambiguity  In  such  language  Is 
therefore  to  be  construed  more  strongly 
against  the  party  makliur  use  of  such  lan- 
guage." 

[Z]  The  trial  court  found  that  there  was 
no  market  or  market  price  for  tbe  lambs  at 
Uie  time  and  place  of  agreed  delivery;  that 
thwe  were  markets  and  a  market  price  at 
other  places,  some  distance  away;  that  there 
were  ready  and  convenient  means  of  trans- 
pcHTtation  between  the  agreed  place  of  de- 
llT^  and  aadi  places;  that  there  would  be 
some  expense  Inddeit  to  such  transaction; 
but  that  tbue  was  no  evldutce  of  the 
amount  of  the  maAet  ralue  of  the  lambs  at 
Bu(^  places  nor  of  the  amount  of  the  expense 
of  aucta  transportation.  The  language  of 
these  findings  seems  to  us  to  be  somewhat  In- 
TolTed,  but  we  believe  the  above  is  a  fair 
statcouent  of  their  substance.  The  court  did 
find,  however,  in  addition:  "That  the  lambs 
In  ginestlcm  were  at  the  time  the  defendant 
agreed  to  delivn  them  to  the  plaintiff,  to 
wit,  October  16,  1909.  of  the  value  of  I8.7B 
per  head."  This,  it  win  be  noticed.  Is  7S 
cents  per  head  more  than  the  contract  price, 
and  accoonts  f«r  the  Judgment  betag  for  92,- 
2S0  upon  tbe  theory  that  respondent's  dam- 
age vap  tbB  difference  between  the  contract 
price  and  the  value  ot  the  lambs  at  the  time 
of  agreed  dellvwy.  Tbe  oontentlm  upon 
these  findings  is*  In  substance,  that  thc^  are 
erroneous  because  not  based  upon  market 
value  and  not  snpp«ted  by  the  evidence.  It 
does  appear  that  they  are  not  based  npon 
maAet  value  at  the  place  of  delivery;  but 
this,  we  think,  under  the  drcnmstances,  Is 
no  reasra  for  e«lndliv  all  consideration  of 
the  value  at  tliat  plac&  Then  being  no 
market  value  at  that  place,  other  evidence 
may  be  resorted  to  to  prove  their  value  at 
that  place.  86  Gyc  «S6;  24  Am.  *  Bng. 
Eney.  of  Law  (2A  Bd.)  1164. 

[3]  The  QuestlMi  of  the  sulBclency  of  the 
evidence  la  discussed  In  the  bri^  as  thou^ 
we  bad  before  us  a  statement  ct  tects.  No 
such  BtatenKot,  however,  has  been  sent  to 
this  court  Bnon^  appears  by  the  nncontro- 
verted  statanoits  tn  the  briete,  howarer,  to 
sltow  ttaat  testimony  vt  a^erlaiOBd  sheei) 
UNO  was  Introdnoed  stating  the  Talne  of 
these  lambs  at  tlie  time  and  iteos  of  deliv- 
ery, which  would  ba  soffldent  to  wappatt  the 
judgment,  thou^  sudh  testimony  was  not  as 
to  the  market  valua  at  that  plac&  It  was 


not  necessary  that  the  amount  of  the  markrt 
value  at  other  places  and  tbe  expense  of 
transportation  fdionld  be  testified  to  in  detail 
by  those  wltneesM,  tliougfa  apparently  they 
had  knowledge  of  those  facts  and  relied 
thereon  in  testifying  to  the  value  at  the 
place  of  delivery.  Prof.  Wigmore,  In  his 
work  on  Evidence  (section  1922),  says : 
"There  Is  no  principle  and  no  orthodox  prac- 
tice which  requires  a  witness  having  per- 
sonal observation  to  state  in  advance  his  ob- 
served data  before  he  states  his  tnference- 
from  them;  all  that  needs  to  appear  in  ad- 
vance Is  that  he  had  an  opportunity  to  ob- 
serve and  did  observe,  whereupon  It  is  prop- 
er for  htm  to  stete  his  conclusions,  leaving 
the  detailed  grounds  to  be  drawn  out  on 
cross-examination.*'  The  argument  seems 
not  to  be  directed  against  the  weight  of  the 
evidence,  but  against  the  sufflcloicy  of  the 
evidence  because  ot  its  failure  to  show  mark- 
et value  at  the  place  of  agreed  delivery.  Wfr 
think  the  value  of  the  Iambs  at  tbe  place  of 
delivery  could  be  shown  by  evidence  of  the 
nature  above  mentioned,  and  it  Is  not  dis- 
puted that  there  was  such  evidence.  This 
enables  us  to  dispose  of  this  contention  In 
the  absence  of  a  statemrait  of  facts. 
The  Judgment  Is  affirmed. 

DUNBAB,  a  and  MOUNT  and  OOSB^ 
JJ^  concur. 


MORGAN  et  ni.  v.  BANKERS'  TRUST  CO. 

(Supreme  Court  of  Washington.   Jan.  IS, 
1912.) 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  115  Pac.  1047. 

Hayden  &  Langhorne,  for  appellants. 
Kerr  ft  McOord  and  Hudson  ft  Holt,  tor 
respcodent 

FEB  CURIAM.  A  petltim  for  rehwirlng- 
in  this  case  having  been  granted,  argument 
t  hereon  before  the  court  en  banc  was  heard 
on  Deoembw  28,  1911.  A  majortty  <a  tlie- 
court  bdng  of  the  opinion  that  the  Judg- 
ment should  be  affirmed  for  tbe  reason  stat- 
I  ed  in  tlie  majority  opinion  of  department  1 
rendered  June  8,  1911,  It  Is  so  ordowd. 

CHADWIGK,  J.  The  dlasenttaig  ixpbOon 
written  by  Judge  Oose  (116  Pac.  1049),  wiien 
this  case  was  first  decided  (LU»  Pac.  1047),  so- 
dearly  indteates  the  vrror  of  the  majority 
that  to  add  another  reason  tot  a  reversal  of 
the  Judgment  may  be  considered  a  work  ot  su- 
pemogatton  on  my  part  But  the  court  has 
gone  so  fkr  afleia  that  in  oenaemce,  I 
cannot  allow  this  case  to  pass  without  re- 
cording a  pratest  against  wliat  I  concetve- 
to  be  a  mlaapprebension  of  tlie  law,  as  well 
as  a  denial  of  th*  legal  vlght  of  plalntiir 
to  have  the  merit  of  ha  case  passed  upon 
;  Iv  this  court  The  rule*  annmnwwl  fa 
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majority  oitlnkn  u*  good  mlM  when  prop* 
«rl7  appli«d.  Jad«B  Parker  rightly  uys 
that  the  exact  qneatloD  presented  ob  tUa 
appeal  has  nerer  been  passed  upon  by  thia 
court,  bnt  finds  support  for  hla  conclusion 
that  the  Judgment  oi;  the  lower  court  ahonld 
be  affirmed  by  reference  to  certain  cases 
which.  In  hla  Judgmoat  "by  analogy,  sup- 
port" the  majority  opinion.  These  cases  are 
generally  correct,  and  were  pronounced  tn 
order  to  do  Justice,  not  to  defeat  It  This 
case  Is  simple,  and  In  my  opinion  the  opin- 
ion of  the  court  does  not  toucb  the  true  Is- 
sue. The  majority  says  that  **we  are  led 
to  conclude,  tn  the  absence  of  evidence  up< 
on  which  the  rerdlct  and  Judgment  were 
rendered,  the  presnu^itlons  In  support  of  the 
Judgment  orercome  the  presumption  of  prej- 
udice arising  from  erroneous  Instructions  in 
this  case,  assuming  for  argument's  sake  only 
that  the  Instmctlona  complained  of  do  not 
correctly  state  the  law." 

Reference  to  Judge  Ooae's  dissenting  opin- 
ion wUl  disclose  the  character  of  the  In- 
structions complained  of,  and  the  error  of 
the  majority  lies  in  this:  That  they  assume 
that  the  Instructions  are  correct  statements 
of  legal  propoiitlons  that  might  apply  to 
some  state  of  facts,  whereas  the  Instructions 
do  not  state  legal  propositions,  and  there- 
fore could  not  apply  to  any  conceivable  state 
of  facts.  No  Judge  on  earth  could  sustain 
them  on  any  theory  of  tfa«  law,  or  apply 
them  to  any  possible  condition  In  human 
affairs,  without  Inviting  the  Just  criticism 
of  the  profession.  Indeed,  counsel  do  not 
seriously  contend  that  the  instructions  state 
the  law  under  any  state  of  facts.  Then, 
why  buve  a  statement  of  facts  that  will  ad- 
mittedly show  plaintiff  to  have  been  a  weak 
and  neurasthenic  woman,  when  the  con- 
ception of  the  case  by  the  trial-  Judge  was 
so  erroneous  that  we  would  not  take  the 
trouble  to  read  it?  If  appellant  was  In 
bad  health,  the  Instructions  are  unsound. 
If  she  was  in  good  health  at  the  time  .of 
the  Injury,  the  Instructions  are  immaterial 
to  any  Issue,  and  prejudicial.  Does  It  re- 
quire a  statement  of  facts  to  demonstrate 
this?  The  rule  is— I  state  It  because  the 
majority  has  not  seen  fit  to  do  so:  "When 
the  evidence  Is  not  In  the  record,  the  court 
will  go  a  great  way  to  sustain  the  Judgment 
of  the  circuit  court  If,  upon  any  probable 
state  of  facts,  the  instructions  complained 
of  could  be  correct  the  acc^tance  of  such 
facts  will  be  presumed.  But  If  the  Instruc- 
tions are.  In  themselves,  radically  wrong 
under  any  state  of  facts,  directing  the  minds 
of  the  Jury  to  an  improper  basis  on  which 
to  place  their  verdict  it  would  be  hasardous 
to  presume  that  the  Jury  had,  notwithstand- 
ing such  erroneous  Instructions,  arrived  at 
the  correct  verdict"  Hurray  v.  Fry,  6  Ind. 
871;  Qrantx  v.  City  of  Deadwood,  ao  S.  D. 
496,  107  N.  W.  832;  Myers  v.  Longstaff,  14 


&  D.  fi^  M  N.  W.  288;  Galveston  H.  ft  B. 
Ry.  Co.  T.  Perkins  (Tex.  Civ.  App.)  73  S.  W. 
1068;  Rapp  V.  Hester,  12S  Ind.  79,  25  N.  E. 
141;  Llndley  v.  Dempa^,  45  Ind.  246;  Ev- 
ans V.  QflUantlne,  57  Ind.  867;  Terry  v. 
Shlvely,  64  Ind.  106;  WUtls  v.  State,  27  Neb. 
as,  42  N.  W.  820;  Godfrey  v.  Grocery  Co.. 
12  Okl.  468,  71  Pac.  627. 

The  Judgmoit  of  the  lower  court  should 
be  reversed,  and  thla  caaa  xwnanded  for  a 
new  trlaL 

OOSB,  ELLIS,  and  MORRIS,  JJ.,  concur 
In  the  vtews  axpresaad  by  OHADWICK.  J. 


LEB  T.  K.  W.  STBINHABT  LUMBBR  00. 
«t  al 

(Snpreme  Cooxt  of  WasUngton.  Jan.  18, 

1912.) 

1.  CoBPoaaTions  (i  190*)— AonoN  AQAmn 

STOaKBOLnKB  —  MjnOBltT    SlOOEHOLnEB  — 

Risnr  TO  Son. 

The  rule  tbat  a  stoekbolder,  as  snch,  can- 
not maintain  an  action  against  another  stock- 
holder (or  an  injury  to  the  corporation,  bnt 
that  all  such  wronsa  must  be  redressed  by  the 
corporation  Itself  and  In  the  corporate  name, 
does  not  prevent  the  maintenance  of  such  a 
suit  by  a  minority  stockholder,  where  the  cor- 
porate aathorities  representing  the  majority 
stock  refuse  to  act 

lEA.  Note^For  other  eaaes,  see  Oorpora- 
ti^B,^  Cent  Dig.  IS  723-731;  Dec  Ckft.  8 

2.  OOBf ORATIONS  ({  190*)— HAJbBITr  STOCK- 
BOLDBB — AcCOUHTinO. 

After  defendant's  co-incorporators  had  ob- 
tained poasession  of  the  books  of  tixe  corpora- 
tion by  legal  process,  defendant  gave  the  ex- 
perts such  aaaistance  as  they  needed  to  make 
up  a  statement  from  the  books,  but  at  no  time 
acknowledged  the  correctneaa  of  the  statement; 
nor  did  he  admit  a  liability  to  the  corporation 
for  the  amoout  of  its  aasets  claimed  to  have 
been  overpaid  by  him  on  the  debts  of  a  part- 
nership wliich  the  corporation  had  aucceedcd. 
Eeld,  that  defendant's  acts  did  not  constitute 
an  acconntlnc  or  defeat  the  right  of  a  minority 
stockholder  to  maintain  a  salt  against  him,  In 
the  name  of  the  corporation,  for  an  aeeounnng. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent.  Dig.  IS  V^a-'ilil  ;  Dec.  Die  f  190.*3 

3.  GOBFOBATIORS    (S  SO*)  —  OBOAITIZATIOH — 

Pabthbuhip  Dbb'to— PAraxNT— Ahodht. 
Evidence  keJd  to  warrant  a  finding  that  de- 
fendant lu  organizing  a  corporation  to  take 
over  the  asaeta  of  a  partnership,  waa  author- 
ised to  pay  out  of  the  corporate  oasets  only 
specified  debts  owing  by  the  partnership,  and 
not  an  the  debts  that  the  partoersliip  owed. 

[Eld.  Note.— For  other  cases,  see  Gorpora- 
tions,  Gent  Dig.  H  97-100;  Dec.  Dig.  |  m*] 

Department  1.  Appeal  from  Superior  Court 
Thurston  County;  R.  F.  Stnrdevant  Judge 
pro  tern. 

Action  by  Martin  Lee,  vice  president  and 
minority  stockholdw  of  the  K.  W.  Steluhart 
Lumber  Company,  a  corporation,  against  the 
K.  W.  Steinhart  Lumber  Company,  B.  E. 
Loomis,  Its  secretary  and  treasurer,  and  K. 
W.  steinhart  president    From  a  Jadement 
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in  &Tor  of  complainant,  defendant  Stelnbart 
appeals.  Affirmed. 

Tnnk  0.  Owlngs  and  Tbos.  OXeaiy,  for 
appellant  B.  V.  Steele,  for  respondmt. 

FULLBRTOK,  J.  This  Is  an  action  for 
an  accounting.  To  an  understanding  of  the 
controversy,  a  Bomewbat  extended  statement 
of  the  facta  la  necessary.  It  appears  that 
for  some  time  prior  to  January  28,  1906,  the 
appellant,  K.  W.  Stelnhart,  owned  and  op- 
erated a  factory  for  the  manufacture  of 
porch  columns  and  certain  other  forms  of 
wood  prodncts,  the  factory  being  located  at 
Bucoda,  Wash.  On  that  day  he  sold  a  one- 
haU  Interest  In  the  business  to  one  B.  B. 
Loomls  for  a  specified  consideration,  and 
entered  Into  an  agreement  with  Loomls  to 
the  effect  that  he  (Stelnhart)  should  conduct 
the  business  of  the  factory  at  a  fixed  salary 
per  month,  and  divide  the  net  profits  of  the 
business  with  Loomls.  This  relation  con- 
tinued until  January  23,  1906,  when  the  re- 
spondent, Lee,  became  interested  In  the  busl- 
nesB.  At  that  time  a  corporation  was  form- 
ed with  a  capital  stock  of  912.O0O,  of  which 
Lee,  Loomls,  and  Stelnhart  each  subscribed 
for  one-third.  Loomls  and  Stelnhart  paid 
for  their  shares  by  turning  Into  the  corpora- 
tion the  factory  and  stock  on  hand,  subject 
to  an  Indebtedness,  as  Lee  and  Loomls  un- 
derstood it.  of  $1,706.19,  and,  as  Stelnhart 
contends,  of  f9,214.97,  owing  by  the  partner- 
ship. Lee  agreed  to  pay  for  his  nHock  $4,000, 
and  actually  paid  thereon  $3,800.36.  On  the 
formation  of  the  corporation,  Stelnhart  was 
elected  president,  Lee  vice  pre^dent,  and 
Loomls  secretary.  Stelnhart,  however,  was 
put  in  charge  of  the  business,  and  managed 
It,  without  hindrance  or  control,  until  the 
fiictory  was  destroyed  by  fire  on  June  28, 
1008.  The  factory  and  stock  were  insured, 
and  after  the  fire  Stelnhart  collected  for  the 
corporation  from  the  Insurance  companies 
some  $13,030.9S,  and  collected  from  sales  of 
the  remnants  left  after  the  fire  several  hun- 
dred dollars  more.  He  then  paid  the  corpo- 
ration's obligations,  and  reported  to  the  oth- 
er stockholders  that  the  fUnds  of  the  corpo- 
ration were  exhausted.  Thereupon  Lee  and 
Loomls,  In  their  own  names  and  In  the  name 
of  the  corporation,  began  an  action  against 
Stelnhart  for  an  accounting.  Loomls  also  in- 
stituted an  action  agaiiut  Stelnhart  for  an 
accounting  of  the  partnership  business.  Aft- 
er Issue  had  been  Joined  In  the  actions,  the 
several  parties  secured  exi>ert  accountants, 
and  had  tb«n  go  over  the  books  of  the  con- 
cern. On  their  report,  Loomls  instructed  his 
counsel  to  dismiss  his  action  for  in  acoount- 
tng  of  the  partnership  affairs,  and  also  the 
action  brought  In  the  name  of  the  corporation 
for  an  accounting  of  the  corporation's  busi- 
ness. Sn(^  a  motion  was  made  by  his  coun- 
sel, but  Lee,  who  was  represented  by  his 
private  counsel,  resisted  the  motion,  In  so  far 
aa  it  applied  to  an  accounting  of  the  buai- 
BflM  of  the  corporation.  Tlie  court  gmnted 


the  motion,  allowing  Lee,  however,  to  con- 
tinue the  action  In  hla  own  name,  on  behalf 
of  the  corporation,  against  both  StMnhart 
and  Loomls.  Lee  thereupon  filed  an  amended 
complaint  for  an  accounting  against  Steln- 
hart, making  Loomls  a  party  defendant  there- 
to. Issue  was  Joined  on  die  complaint  and 
an  accounting  had,  in  which  it  was  found 
that  Stelnhart  had  expended  some  $0,214.97 
on  debts  Incurred  by  the  partnership  prior 
to  the  formation  of  the  corporation,  where- 
as  he  was  only  authorised  to  »pend  $1,< 
706.19  for  such  debts,  and  Judgment  was  rei- 
dered  against  him,  in  the  name  of  the  cor* 
poratlon,  for  the  difference  between  these 
sums,  lees  a  small  balance  due  the  partner- 
ship, which  was  collected  and  intermingled 
with  the  funds  of  the  corporation.  Steln- 
hart appeals  from  the  Judgment  so  entered. 

[1]  The  appellant  first  assigns  that  the 
court  erred  in  permitting  Lee  to  maintain  an 
action  for  an  accounting  after  the  action  be- 
gun for  that  purpose  by  the  corporation  had 
been  dismissed.  He  argues  that  a  stockhold- 
er of  a  corporation,  as  such,  cannot  maintain 
an  action  against  another  stockholder  of  the 
corporation  for  an  injury  to  the  corporation, 
but  contends  that  all  such  wrongs  must  be 
redressed  by  the  corporation  Itself,  and  In 
the  corporate  name.  Such,  undoubtedly,  Is 
the  general  rule,  and  such  is  the  rule  of  the 
case  of  Nlnneman  t.  Fox,  43  Wash.  48.  86 
Pac.  213,  cited  by  the  appellant  to  maintain 
his  contention.  But  the  role  has  an  excep- 
tion, recognized,  also,  by  the  case  cited.  A 
stockholder  may  maintain  such  'an  action 
where  be  Is  a  minority  8to<^holder,  and  the 
corporate  authorities  representing  ^e  ma- 
jority stock  refuse  to  act  The  case  at  bar 
falls  within  the  exception.  No  accounting 
was  desired  by  either  Stelnhart  or  Loomls, 
and  they  represented,  not  only  the  majority 
of  the  stock  of  the  corporation,  but  consti- 
tuted a  majority  of  its  trustees  also.  It  la 
true  Loomls  at  first  Joined  with  the  respond- 
ent in  the  a(^n  against  Stelnhart,  bat  he 
discovered,  as  soon  as  the  books  were  er- 
perted,  his  own  probable  liability  for  the  re- 
turn  of  the  money  paid  on  the  partnership 
Indebtedness  by  Stelnhart  in  excess  of  the 
amount  agreed  upon  to  be  paid  at  the  time 
the  corporation  was  formed — that  is.  he  dla* 
covered  that  his  Interests  lay  with  Stelnhart 
— and  hence  refused  to  further  consent  to 
any  proceeding,  on  behalf  of  the  oorporati<ni, 
that  might  establish  a  llabUity  on  hla  part 
to  the  corporation.  Hla  rtfnsal  to  act  left 
Lee  in  the  minority,  and  Lee  was  thereafter 
entitied  to  maintain  Che  proceedings  in  hla 
own  name,  on  behalf  ef  the  corporation. 

[2]  In  this  same  connection.  It  Is  urged 
that  an  accounting  was  never  refused  by 
Stelnhart  hut  the  facts  hardly  justify  this 
eont^tion.  After  his  co-lncorporators  had 
obtained  possession  of  the  books  by  legal 
process,  he  gave  the  experts  such  assistance 
as  they  needed  to  make  up  a  statMnoit  from 
the  books;  but  Iw  at  no  time  ackncnriedietf 
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the  correctneaa  of  uiy  audi  stataneiit,  much 
IflBi  did  be  admit  llabUlt?  to  tbo  corporation 
fm  ttia  amoimt  he  had  overpaid  on  the  part- 
nenhlp  debts.  This  did  not  constitute  an 
acoonndng,  and  did  not  d^eat  the  rlfl^t  of 
the  minority  stockholder  to  maintain  an  ac- 
tion asalnst  him,  In  the  name  of  the  corpo- 
ration, for  an  acconntlng- 

[3]  The  second  principal  eontwtlon  Is  that 
the  evldaoe  does  not  warrant  the  condnslon 
that  Stelnhart  was  not  antborlsed  to  pa;  all 
of  the  ddits  of  the  partnership  ont  of  the 
eamtogs  and  assets  of  the  oorporatlon.  But 
we  think  the  evldakoe  orerwhelmlng  on  this 
qneetlon.  Lee,  as  irell  as  his  wife  and  daugh- 
ter, testlCr  that  the  only  debts  mentioned 
consisted  of  a  note  for  $1,000,  doe  a  certain 
bank,  and  the  labor  blUs  contracted  during 
the  preceding  m<mtb,  whldi  were  afterwards 
ascertained  to  be  $706.10.  Loonds,  teatlTylng 
against  his  interest,  made  tlie  same  state- 
ment  also.  0)nKwed  to  this  le  the  testimony 
of  the  appellant;  and  his  evidence  Is  mndi 
weakened  by  the  fact  that  be  does  not  pre- 
tend that  he  stated  to  either  Lee  or  Loomla 
the  exact  amount  the  partnership  was  In- 
debted, bnt  BssCTts  that  It  was  agreed  that 
all  of  the  partnership  Indebtedness  should 
be  paid.  Bu^  conceding  this  to  be  tme.  It  Is 
eTidoit  that  both  Lee  and  Loomls  understood 
him  to  nwan  that  the  spedflc  debts  enumer- 
ated were  all  of  tbe  ddlrts  owed  by  the  part- 
nershUK  In  tftiier  case,  he  paid  the  excess 
without  ri^t,  and  Is  obligated  to  return  It 
to  the  corporation. 

On  the  whole  of  the  record,  we  think  the 
Judgment  should  be  affirmed,  and  it  will  be 
BO  ordwed. 

DUNBAR,  a  J.,  and  GOSB,  PARKER,  and 
MOUNT,  JJ.,  concur. 


POWELL  T.  POWELL. 

(Supreme  Court  of  Washington.   Jan.  12, 
1012.) 

L  DiTOBd  (I  101*)— PuuDiira— AouurnT. 

A  croBB-complaint  in  an  action  for  dlrorca. 
which  alleged  that  complainant  left  her  home  at 
TariouB  times,  and  remained  away  for  weeks  at 
a  time,  and  would  give  the  respondent  no  infor- 
mation on  her  retnm  aa  to  her  whereabouts  or 
as  to  the  persona  with  whom  she  associated 
while  gone,  did  not  charge  adultery;  and  com- 
plainant was  not  entitled  to  have  tiie  allega- 
tions made  more  definite. 

[Ed,  Note.— -For  other  easea,  aee  XMrorce, 
Cent  Dig.  H  822-827;  De&  Dig.  1 101.*] 

2.  DiToioi  (I  152*)— JvnQimT— Puadhtos 

TO  SUFFOKT— AlXIOAnonS  JUi  TO  JmasDio- 

Tion. 

Where  a  eomplalnt  for  divorce  aet  forth 
the  statutory  reqaurements  aa  to  reridence,  and 
showed  juriadlction  In  the  court  over  the  sub- 
ject-matter and  the  defendant  appeared  per- 
sonally, the  court  had  jurisdiction  to  n>ant  nim 
a  decree  of  divorce  an  his  eroas-complaint 

[Bd.  Note.— For  other  cases,  see  Divoiee. 
Gent  Dig.  |  S14;  Dec;  Dig.  |1B2.*] 


3.  ArnxL  Ann  Easos  (|  888*)  —  Bbtizw  — 

AliSKDMBNTS  RZOABOBD  AS  MADK. 

Where  a  divorce  was  granted  on  a  croaa- 
complaint,  which  did  not  allege  jurisdictional 
facts  wUdi  were  alleged  hi  the  complaint,  and 
the  evidence  ahowed  Jnrisdiction,  the  Supreme 
Court  will  treat  the  ideadinga  as  amended  to 
conform  to  the  proofs. 

[Ed.  Note.— For  other  eaaea,  see  Appeal  and 
Error,  Cent.  Dig.  |S  3621,  8822;  Dee.  Dig.  f 
888.*] 

4.  DiTOion  (1 160*)— FiHDxa«-R>BPONsxva- 
nsss  TO  Issuns. 

Where  a  croaa-complalnt  In  a  suit  for  di- 
vorce did  not  charge  adrntery,  a  finding  of  adul- 
tery waa  not  fatal  aa  not  reaponaive  to  the  is- 
sues: facts  sufficient  to  sustain  Uie  decree  and 
which  were  within  tiie  allegatiens  being  found 
by  the  court 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  §{  490-008;  Dec.  Dig.  |  US0.*1 

8.  Divorce  ({  2B2*)— DivisiOH  of  Pbofxbtt 

— AUTHOBITT  or  OOUBT, 

Where  the  oonunonlty  property  was  badly 
incumbered  and  of  suiA  a  nataire  that  it  could 
hardly  be  divided,  it  was  proper  for  the  court 
to  award  It  to  the  huaband,  and  charge  him  with 
ahmtmy  to  the  wife. 

_[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SI  718-716;  Dec.  Dig.  |  262.*] 

Departmrait  1.  Appeal  from  Superior 
Court,  Benton  County;  O.  R.  Holcomb, 
Judge. 

Action  by  Lnla  Powell  against  James 
Powell  for  divorce.  From  a  judgment  grant- 
ing respondent  a  divorce  <m  a  cross-com- 
plalnt,  complainant  appeals.  Affirmed. 

J.  W.  Oalllootte,  for  appellant  Andrew 
Brown,  for  respondent 

FULLERTON*  J.  The  aK>eUant  brought 
this  action  against  the  reqwndent  for  a  di- 
vorce and  for  such  division  of  the  property 
of  the  parties  aa  to  the  court  should  seem 
meet  and  Just  In  her  complaint  she  set 
forth  the  statutory  reqnlmnaits  as  to  res- 
idence and  sought  a  divorce-  on  the  grounds 
of  cruel  treatment  and  personal  indlgulties, 
rendering  her  life  burdensome.  The  respond- 
ent answered,  denying  the  allegations  of 
cruel  treatm^t  and  by  a  cross-complaint 
sought  a  divorce  from  the  appellant  on 
grounds  similar  to  those  set  forth  in  the 
complaint  He  did  not,  however,  allege  res- 
idence In  the  state  tar  one  year,  nor  resi- 
dence in  the  county  in  which  the  action 
was  brought  The  appellant  moved  against 
the  complaint,  asking  that  certain  para- 
graphs therein  be  made  more  defijilte  and 
certain.  The  motion  was  overruled,  where- 
upon she  replied,  putting  In  Issue  the  new 
matter  In  the  complaint  A  reference  was 
thereupon  had  for  a  report  upon  the  facts 
and  law  of  the  case.  The  referee  took  and 
reported  the  evidence  into  court,  and  rec- 
ommended that  neither  party  be  granted  a 
divorce.  Each  of  the  parties  thereupon  mov- 
ed the  court  to  set  aside  the  referee's  find- 
ings in  so  far  OS  he  recommended  that  no 
dlvfffoe  be  granted.  Tlie  eonrt  r^eard  the 
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case  mna  granLea  a  oiroEca  to  uw  reapouu- 
ent,  awarding  the  appellant  ber  costs  ex- 
pended In  tbe  proceedings.  $76  for  attorney's 
fees,  and  $20  per  montb  alimony,  and  award- 
ed to  the  respondent  the  corporeal  property 
held  1^  them  In  community.  From  the  de- 
cree this  appeal  Is  prosecoted. 

[1]  The  iMidUant  first  aaslgns  that  the 
court  erred  in  oTermlfng  her  motion  to  make 
the  respondent's  croes-oonq^lalnt  more  defl- 
nlte  and  certain.  It  ia  assumed  by  the  ap- 
pellant that  the  paragraphs  complalQed  of 
made  charges  of  adultery  against  her  and 
she  claimed  that  she  was  entitled  to  a 
statement  of  the  times,  places,  and  persons 
at  which  and  with  whom  tbe  adultery  was 
committed.  But  we  think  the  cross-com- 
plaint sufficiently  certain.  It  contained  no 
c^rge  of  adultery.  Tme,  It  alleged  that 
the  appellant  left  her  home  at  Torloos  times 
and  remained  away  for  weeks  at  a  time,  and 
would  give  the  respondent  no  information 
on  her  return  as  to  her  whereabouts,  or  as 
to  the  persons  with  whom  she  associated 
while  gone.  It  may  he  that  adultery  could 
be  inferred  from  these  facta,  but  they  con- 
tain no  definite  charge  of  adultery,  and  the 
respondent  was  not  obligated  to  make  them 
more  definite  and  certain  In  that  respect. 

[2.3]  It  is  next  asserted  that  the  oonrt 
erred  In  granting  a  decree  of  divorce  to 
the  respondent,  since  he  did  not  allege  that 
he  had  been  a  resident  of  the  state  of  Wash- 
ington for  more  than  one  year  prior  to  filing 
bis  mffis-complatnt,  and  did  not  allege  that 
he  waa  a  resident  of  tbe  county  In  which 
the  action  was  brought.  But  this  auc- 
tion was  not  necessary  to  support  the  cross- 
complaint.  Where  the  plalntUTs  complaint 
shows  jurisdiction  in  tbe  court  over  tbe 
subject-matter,  and  the  defendant  appears 
personally  in  the  action,  tbe  court  has  Ju- 
risdiction to  award  sach  relief  as  the  facts 
warrant,  even  to  granting  a  divorce  to  the 
defendant  on  a  cross-complaint.  Ferry  v. 
Perry,  9  Wash.  239,  87  Pac.  481;  Pine  v. 
Pine,  72  Neb.  463,  100  N.  W.  938;  9  Am. 
A  Eng.  Ann.  Cas.  1198.  The  case  of  Van  Al- 
sttne  V.  Van  AlstUie,  23  Wash.  810.  68  Pac. 
248,  is  not  contrary  to  tUa  view.  In  that 
case  neither  party  was  a  resident  of  the 
fltate  of  Washington,  and  hence  nether  of 
them  coQld  maintain  an  action  Uierein  for 
divorce.  Moreover,  in  the  case  at  bar,  the 
evidence  disclosed  that  each  of  tbe  parties 
had  boea  residents  of  the  state  of  Wash- 
ington for  many  yean  prior  to  the  com- 
mencement of  tbe  actiini,  and  tbat  each  of 
than  resided  in  the  county  In  which  the 
action  was  teooght  In  sndi  a  ease  we 
wHl  treat  tbe  pleadings  as  amended  to  con- 
form to  the  proofs.  Ramsdell  v.  Ramsdell, 
47  Wash.  444^  98  Pae.  278. 

[4]  It  Is  next  objected  that  the  flndlnfls 
on  which  the  decree  rests  are  not  respon- 
sive to  the  isenes,  bat  we  Odiik  otlierwlie. 


IE  IB  [TUB  UHC  lOB  COOTt  lOUHU  UUIt  IDB  ap- 
pellant was  guilty  of  having  Illicit  Inter- 
course with  a  certain  man  named,  and  that 
no  allegation  to  that  effect  was  made  In  the 
oroes-complalnt  But  this  does  not  avoid 
tbe  decrefc  Other  facts  sufficient  to  mstaln 
the  decree  wblcb  were  within  the  allega- 
tions of  tbe  crosB-oomplaint  were  found 
the  court,  and  tbe  fact  that  the  court  may 
have  made  findings  outside  of  the  allesa- 
tlons  of  the  comi^aint  does  not  deotroy  ^ 
eflrect  <^  those  properly  found. 

[i]  Finally,  it  Is  complained  that  there 
was  not  an  equitable  dlstributicm  of  the 
property  of  the  parties,  and  that  the  htbat- 
ney  fee  awarded  was  too  email.  With  ref- 
erence to  the  property  tiie  record  sho^ 
that  it  was  badly  incumbered  and  otherwise 
of  such  a  nature  that  it  could  hardly  be  di- 
vided, in  such  a  case  it  is  proper  for  tbe 
court  to  award  tbe  property  to  the  husband, 
and  charge  the  husband  with  the  duty  of 
paying  alimony  to  the  wife.  The  allofr- 
ance  of  alimony  was  abundantly  large  under 
the  drcumstances.  The  attorney  fee  also 
was  Buffldent. 

Tlie  decree  appealed  from  is  afllrmed. 

DUNBAR,  a  J.,  and  PABKER,  MOUNT, 
and  GOSB,  JJ.,  concur. 


BLDRIDGB  v.  COMPTON. 
(Supreme  Court  of  Oklahoma.  Nov.  14, 191L) 

(BylMnu  by  the  Court  J 

1.  DEFOSmONB  (I  88*)— CCBTIFICAn  ow  Of^ 
nOEB— RXLATIOHSHIP. 

A  deposition  should  not  be  suppressed  bc- 
canae  the  officer  taking  it  does  not  certify  that 
be  U  not  related  to  either  of  tiie  parties,  un- 
less there  is  some  affirmatlva  showing  of  aueh 
relationBhlp;  the  presumption  being  tbat  the 
officer  is  qualified. 

[Eld.  Note. — For  other  coses,  see  DepositioML 
Cent  Dig.  {f  210-226;  Dec  Dig.  i  sS.*] 

2.  Dbpositions  (I  111*)— OanonoMs— Faii>> 

xiBE  TO  Raise. 

When  a  depoBidoQ  has  been  read  in  evi- 
dence at  one  trial,  without  objection,  it  is  too 
late  thereafter  to  raise  parely  technical  ob- 
jections which  were  apparent  on  tbe  face  of 
the  deposition  prior  to  the  first  trial 

[Ed.  Note.— For  other  cases,  see  Depositioits^ 
Cent.  Dig.  H  829-889;  Dee/Dig.  |  IIL*] 

Commissioners*  Opinion,  Division  No.  L 
Error  from  District  Court,  Oklahoma  Coun- 
ty; E.  H.  Loofbourrow,  Judge. 

Action  by  0.  A.  Compton  against  G.  O.  Bd* 
ridge.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded. 

Thorp  &  Thorp,  for  plalntift  in  error.  <X 
O.  Tarpeuning,  tw  d^endant  in  oror. 

AMXtS,  0.  TbtB  case  was  originally  fUed 
in  tbe  probate  court  of  Oklahoma  coan^,  on 
Deowiber  ao,  1900,  bf  <X  A.  Goqpton.  plain- 
tiff and  defoidant  tn  error,  against  O.  C  Bd- 
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ridge,  defendant  ud  plaintiff  In  error.  The 
defendant  took  deitosltions  at  Tnlsa,  Indian 
Territor7t  on  May  15, 1906 ;  both  parties  be- 
ing present.  Tbe  notary  public  certified  "that 
I  am  not  attorn^  for  either  of  said  partlea, 
or  otberwlse  interested  in  the  event  ot  said 
action^"  bat  did  not  certify  that  she  was  not 
related  to  either  of  the  parties.  The  case 
was  tried  in  the  probate  court  in  March, 
1907,  where  this  deposition  was  read,  with- 
out objection  to  the  oertlflcate.  Judgment 
was  rendered  for  the  plaintiff,  and  the  de- 
fendant appealed  to  the  district  court,  where 
he  was  entitled  to  a  trial  de  novo.  1  Wil- 
son's Statutes  190S,  |  1881;  2  Wilson's  Stat- 
utes, I  5046;  Flnson  v.  Prentlse,  8  Okl.  143, 
56  Pac.  1049.  On  November  18,  1908,  on 
motion  of  the  plaintiff,  the  deposition  was 
suppr^ed  upon  a  motion  alleging,  as  rea- 
sons therefor,  that  It  failed  to  show  the  wit- 
ness was  of  1^1  age  to  testify,  or  that  the 
deposition  was  reduced  to  writing;  and  that 
the  certificate  did  not  show  that  the  notary 
was  not  related  to  either  party.  A  continu- 
ance was  granted  the  defendant,  who  discov- 
ered that  the  witness  had  removed  to  De- 
troit and  the  notary  to  Kansas,  and  at  the 
time  the  case  was  set  for  trial  he  had  been 
unable  to  secure  an  amended  certificate,  or 
another  deposition  from  the  same  witness, 
end  was  compelled  to  go  to  trial  without  this 
testimony.  Tlie  tesUmony  of  the  witness  was 
material. 

[1]  The  only  ground  of  objection  to  the 
deposition,  which  is  supported  by  an  inspec- 
tion of  It,  is  that  the  notary  public  does  not 
certify  that  she  was  not  related  to  either  par- 
ty. The  statute  provides  that  "the  officer  be- 
fore whom  depositions  are  taken  must  not  be  a 
relative  or  attorney  of  either  party,  or  other- 
wise interested  in  the  event  of  tbe  action  or 
proceeding."  Snyder's  St  1909.  fi  5870.  And 
further  that:  "The  officer  taking  the  deposi- 
tion shall  annex  thereto  a  certificate,  show- 
it^  the  following  facts :  That  the  witness 
was  first  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth;  that 
the  deposition  was  reduced  to  writing  by 
some  proper  person,  naming  him;  that  the 
deposition  was  written  and  subscribed  In  the 
presence  of  the  officer  certifying  thereto; 
that  the  deposition  was  taken  at  the  time 
and  place  specified  In  the  notice."  Snyder's 
St.  S  5879.  It  thus  appears  that,  while  the 
officer  must  not  be  a  relative  of  either  party, 
the  statute  does  not  require  him  to  so  certify 
in  his  return;  and,  in  the  absence  of  any 
showing  to  the  contrary,  we  think  there  is  a 
presumption  that  the  officer  is  not  related, 
particularly  where  his  certificate  follows  the 
U8P,— 71 


form  prescribed  by  the  statute.  Gr^  v. 
Mallett,  111  N.  a  74,  16  8.  B.  936. 

[1]  But,  even  If  this  were  not  trne,  the  ob- 
jection rsised  is  one  which  was  apparent  at 
all  times  on  the  face  of  the  deposition,  and 
as  the  deposition  had  been  read  In  evidence 
in  the  probate  court,  without  objection,  we 
think  it  was  too  late  after  the  appeal  to 
raise  a  purely  formal  objection. 

In  Brackett  v.  Nlklrk,  20  lU.  App.  525,  526, 
this  question  arose.  The  deposition  there 
had  been  read  in  a  Justice  court,  and  on  ap- 
peal to  the  county  court  a  motion  to  sup- 
press, based  on  some  formal  obectlon,  was 
presoited.  In  passing,  the  court  say :  "The 
rule  seems  to  be  well  recognized  that  after 
a  deposition  taken  in  a  cause  has  been  read, 
without  objection,  upon  one  trial,  it  cannot 
afterward  be  objected  to  on  account  of  any 
defect  existing  at  the  time  it  was  so  used. 
Evans  V.  Hettlch,  7  Wheat.  453  [5  Ij.  Ed. 
496] :  Spence  v.  Smith,  18  N.  H.  687 ;  Hill  v. 
Meyers,  43  Pa.  170;  McMillan  v.  B.  &  M.  R. 
R.  Co.,  56  Iowa,  421  [9  N.  W.  347];  Wood- 
ruff V.  Mud  roe,  S3  Md.  146;  [Pettlbone  v. 
Rose]  Brayton  (Vt)  77.  This  Is  upon  the 
principle  that  a  paii7>  by  allowing  a  deposi- 
tion to  be  read  without  objection,  thereby 
waives  any  defect  or  irregularity  In  the 
mode  in  which  It  lias  been  taken,  and  Is  pre- 
cluded from  afterward  alleging  or  taking  ad- 
vantage of  what  he  has  thus  waived." 

In  6  A.  &  E.  Encyclopedia  of  Pleading  and 
Practice  (page  601),  It  Is  said:  "Objections 
which  are  waived  by  failure  to  make  them  at 
the  proper  time  cannot  be  made  when  a  dep- 
osition is  offered  on  the  retrial."  In  13  Cyc. 
at  page  1020,  it  Is  said :  "Objection  to  a  dep- 
osition should  be  made  when  the  opportunity 
first  presents  itself,  or  it  will  be  considered 
waived;  and  especially  Is  this  tbe  case  where 
there  has  been  a  former  trial  of  the  cause, 
and  no  objection  was  therein  noted.  By  al- 
lowing a  deposition  to  be  read  once,  without 
objection,  a  party  waives  all  objections  to 
any  informality  or  Irregularity  In  the  taking 
of  which  he  has  knowledge:  and  thereafter 
he  can  only  raise  objections  to  the  compe- 
tency of  the  witness  or  the  subject-matter  of 
the  deposition."  See,  also,  McMillan  v.  B.  & 
M.  R.  R.  Co.,  56  Iowa,  521.  9  N.  W.  347, 
Spence  v.  Smith,  18  N.  H.  587;  Bartlett  v. 
Hoyt,  33  N.  H.  151;  Hill  v.  Meyers,  43  Pa. 
170;  Walsh  v.  Pierce,  12  Vt  130;  Peshlne  v. 
Shepperson,  58  Va.  472,  94  Am.  Dec.  468,  471. 

As  there  was  some  material  evidence  in 
the  depo^Hon,  we  think  tbe  case  should  be 
reversed  and  remanded  fbr  a  new  trlaL 

PEB  CURIAM.  Adopted  In  wholb 
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MHiRBtiffiT,  T.  WAIiTKRS. 
(Saprem*  Court  of  (^lahonuu  Not.  14, 191L) 

APFKAI.    and    EbBOB    (I    336*)  —  NBCK88UT 

Parties— PiSMiBSAL. 

Wh«n  an  action  is  brohsht  to  neorer  the 
posieasion  ot  real  eitati^  and  Iqr  the  content 
of  the  plaintiff  and  the  defendant  the  defend- 
ant'* warrantor  la  made  a  party  to  the  case, 
and  iainea  are  raised  bj  the  pleadines  inrolv- 
ing  his  liabilibr  on  his  warranty,  and  the  decree 
of  the  conrt  is  againat  the  plaintUE,  the  war- 
rantor is  a  necessaiy  party  to  tfae  appeal,  as 
his  interests  will  be  affected  by  a  reversal; 
and  where  be  la  not  made  a  party  the  apiieal 
should  be  diamiued  on  motion  of  the  defend- 
ant in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Die  » 1870;  Dec  Dig.  {  336*1 

Commissioners'  Opinloa,  Division  No.  1. 
Error  from  District  Court.  WasbUa  Coonty; 
James  R.  Tolbert,  Judge. 

Action  by  Georgia  Crenshaw  MerreU 
against  Alexander  W.  Walters  to  recover 
possession  of  real  estate.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Dis- 
missed. 

8.  O.  Bnmette,  for  plaintiff  in  error. 
Masdngale  ft  Dnll^  for  defendant  In  error. 

AMDS.  C.  Tbla  action  was  brought  by 
tfie  plaintiff  In  arror,  plaintiff  below,  against 
the  defendant  in  error,  d^endant  below,  to 
recover  the  poMeasIon  of  real  estate.  The 
defendant  filed  an  answer  and  croBS-petltion, 
In  which  he  set  np  the  nature  of  his  title, 
and  alleged,  amongst  other  things,  that  he 
had  purchased  tiie  lands  from  one  Flghtmas- 
ter.  and  that  he  bdd  eaultable  title,  and 
prayed  that  the  legal  title,  whldi  was  rested 
In  the  plaintiff,  should  be  hdd  to  Inure  to 
his  benefit,  and  that  the  plaintiff  ihoyld  be 
required  to  convay  It  to  him. 

By  Btlpnlatlon  betmen  the  plaintiff  and 
the  defendant,  Fightm aster  was  permitted 
to  annar  In  the  case  and  '^le  inch  pleadings 
as  he  may  find  necesoair  to  assist  the  de* 
fendont  In  his  defoise,  reason  of  the  fact 
that  the  sold  Wallace  B.  Flghtmaster  Is 
probably  liable  on  his  covenants  of  warranty 
contained  In  the  deed  of  conveyance  from 
himself  to  tfae  defendant."  Pnmiant  to  this 
Btipulatlou,  Flghtmaster  filed  on  answer  and 
cross-petition.  In  which  be  pleaded  the  facta 
on  which  he  based  the  title  which  he  bad 
ocmveyed  to  the  defendant;  the  cross-peti- 
tion rsMng  an  Issue  as  to  his  liability  to 
the  defendant,  even  thought  the  plaintiff 
sboold  prevail  Issues  wore  made  up  on 
these  pleadings,  and  tbe  cause,  as  between 
the  plaintiff  and  the  defendant,  was  tried, 
and  Judgment  rendered  for  the  defendant 
Flghtmaster  was  not  present  at  this  trial, 
nlthongh  the  conrt  entered  final  judgment 
that  th6  plaintiff  take  nothing  by  his  suit, 
and  that  he  be  required  to  convey  his  legal 


title  to  the  defendant  and  pay  the  costs  of 
the  caose. 

From  this  brief  statement.  It  Is  apparent 
that  If  the  decree  stands  Flghtmaster  Is  not 
liable  to  the  defendant  on  his  warrantr; 
while  If  the  decree  should  be  reversed  the 
question  of  his  liability  would  be  open.  It 
Is  therefore  manifest  that  he  has  an  invest 
In  the  result  of  this  action.  In  Chase  v. 
Chrlstenson,  02  Iowa,  406.  00  N.  W.  640,  the 
syllabus  is  as  follows :  "V/here,  In  an  action 
to  qolet  title,  defendant  flies  a  cross-bill 
against  his  grantor,  who  is  made  a  party, 
praying  that  a  mortgage  given  falm  as  a  part 
of  the  purchase  price  of  the  land  be  canceled 
if  plaintiff  recovers,  such  grantor  Is  an  ad- 
verse party,  on  whom  notice  of  appeal  by 
plalutllT  from  a  Judgment  dismissing  bis  pe- 
tition must  be  served." 

MasBle  V.  Lougue,  109  La.  769,  33  South. 
764.  was  also  a  similar  case.  It  being  true 
that  Flghtmaster's  Interests  are  materially 
affected  by  the  appeal,  he  was  a  necessary 
party.  John  v.  PaulLln,  24  Okl  636, 104  Pae. 
366;  Jones  v.  Balsley,  26  Okl.  344,  106  Pae. 
830.  138  Am.  St.  Rep.  921;  First  National 
Bank  of  Holdenvllle  v.  Jacobs,  26  OU.  840. 
Ill  Pac.  303. 

The  plaintiff  In  error.  In  otqposltlon  to  the 
conclusion  which  we  have  reached,  refers  us 
to  Hallwood  Cash  Register  Company  v.  Dail- 
ey.  70  Kan.  620,  79  Pac.  168,  and  Zinkeisen 
V.  Lewis,  71  Kan.  837,  83  Pac.  28,  which  hold 
that,  where  a  defendant  Is  In  default,  and 
does  not  appear  and  take  part  in  the  pro-' 
ceedings  in  the  conrt  below,  be  Is  not  a  nec- 
essary party  on  the  stveal ;  but  both  of  these 
cases  are  based  npon  a  Kansas  statute  of 
1901,  which  we  do  not  have.  Jones  v.  Bal- 
sley. 26  Okl.  344,  849.  106  Pae.  880,  188  Am. 
St  Rep.  921. 

In  view  of  the  authorities  cited,  it  Is  our 
opinion  that  the  motl(»i  to  dismiss  should  be 
sustained. 

FEB  CURIAM,   Adopted  in  wholeu 


WICKER  V.  DENNIS  et  sL 
(Supreme  Conrt  of  OUahoms.   Oct  10.  1911.) 

(BvHohut  by  the  Court.) 

1.  Appeal  and  Ebrob  (|  185*)— OBjKcnons 
Not  Made  Bklow— Wazvkb. 

In  a  case  iriiere  there  are  several  parties 
defendant,  and  ooe  or  more  seek  and  obtain  a 
change  of  Jndge  in  the  manner  provided  by 
law,  neither  the  plaintiff  nor  the  other  defend- 
ants making  objection  to  soch  change,  snd  the 
case  goes  to  and  Is  tried  by  snch  special  judge, 
it  will  be  too  late,  after  the  case  comes  to  this 
court  on  appeal,  for  the  plaintiff  below  to  raise 
any  objection  to  the  jurisdiction  of  said  judge 
to  the  parties,  or  of  the  sobject-matter  Of  ne 
controversy,  but  he  will  be  deemed  to  have 
waived  any  objection  he  may  have  had,  and 
the  spedai  judge  so  selected  wOl  have  foO  sad 
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complete  JoriBdictioD  over  both  the  partiea 
and  the  mbject-matter  of  tbe  eontroTerar. 

[EkL  Note.— For  other  casei.  see  Appeal  and 
Brror,  Cent.  Dig.  H  116ft-1178,  IffTO;  Dec. 
Dig.  I  185.*] 

2.  Appbai,  and  Ebbob  (f  1010*)— Bsvnw— 

FiNDiNos  or  Fact. 

This  court  will  not  disturb  the  finding  of 
fact  by  a  jary,  or  by  a  court  sitting  In  place  of 
a  jury,  if  there  Is  any  evidence  reasonably  tend- 
ing to  establish  the  allegations  of  the  petition, 
or,  as  in  the  ease  at  bar,  the  answer  and  eoon- 
terclaim. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  89  397&^82;  Dec  Dig.  S 
1010.*] 

B.  Appbu.  and  Bbbob  (i  lOlS*)— Review— 
FiNDiNas  OF  Fact  bt  Coukc— New  Tuaz» 
Where  a  case  is  tried  by  the  court  with- 
out a  jury,  and  the  court  overrules  a  motion 
for  a  new  trial  pro  forma,  refusing  to  hear  it 
on  its  merits,  the  finding  of  fact  and  the  judg- 
ment of  the  court  thereon  will  not  be  disturbed 
by  this  court  if  the  evidence  is  sufficient  to 
sustain  such  findings  and  Judgment  of  the 
conrt. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Cent  Die  SS  8800-8870;  Dec;  Dig.  | 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Custer  County  Court;  Walter  S. 
Mills,  Judge  pro  tem. 

Action  by  W.  M.  Wicker  against  J.  H. 
Dennis  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Andrew  J.  Welch,  for  plaintlfF  In  error.  M. 
L.  Holcombe,  for  defendants  In  error. 

ROBERTSON,  C.  This  case  presents  er- 
ror from  the  county  court  of  Custer  county 
Plaintiff  In  error,  who  was  plaintiff  below, 
commenced  an  action  on  June  29,  1908,  in 
the  county  court  of  said  county  against  the 
defendants  In  error  to  recover  $271  alleged 
to  be  due  on  a  promissory  note.  The  defend- 
ants answered,  admitting  the  execution  of 
the  note  sued  on,  bnt  denied  liability  there- 
on, because  of  a  failure  of  consideration  and 
fraud,  and  set  up  a  connterclaim  and  dam- 
iigea  amounting  to  $832.50.  The  answer  and 
counterclaim  alleged  that  the  consideration 
of  the  note  sued  on  was  for  a  part  purchase 
price  of  a  stallion  and  Jack ;  the  esitire  pur- 
chase price  being  $1,000.  The  defendants 
alleged  that  they  bought  the  animals  for 
breeding  purposes  only.  The  Jack  had  no 
value  aside  from  that  of  a  breeder.  Plaintiff 
bad  warranted  him  to  be  a  good  breeder  and 
an  average  colt-getter.  The  warranty  was 
In  writing.  The  defendants  allege  In  their 
answer  and  connterclaim  that  the  jack  was 
worthless  as  a  breeder.  Plaintiff  replied  by 
general  denial,  and  upon  the  issues  thus 
joined  trial  was  had  to  the  court  before  Hon. 
W.  S.  Mills,  special  Judge,  without  a  jury, 
which  resulted  In  a  verdict  for  the  defendant 
on  a  connterclaim  In  the  sum  of  $266.70. 
From  this  Judgment  plaintiff  appeals,  and 
in  his  brief  relies  upon  four  assignments  of 
error  for  a  reversal.  The  first  Is:  "First 
The  defmdant  J.  H.  Drazds  made  no  appli- 


cation for  a  change  of  Judge.  Therefore  the 
court  had  no  Jurisdlctlou  over  him,  and  no 
rlsht  to  adjudicate  In  this  cause  telative  to 
him.  Jurisdiction  cannot  bo  confwred  by 
asreanoitt  and  Jarladicttonal  matters  can  be 
taken  advantage  of  at  any  time.  Hence  tlila 
cause  should  be  reversed,  as  to  J.  H.  Dennis 
for  want  of  Jnrlsdlcdon."  The  record  on 
page  19  shows  that  on  Angost  10,  1909,  the 
defendants  Roger  and  Stanly  flled  an  affida- 
vit charging  the  regular  Judge  of  said  court 
with  bias  and  prejudice,  and  alleging  that 
they  could  not  have  a  fair  and  impartial 
trial  should  he  continue  to  preside,  etc., 
which  was  considered  snffldent  by  the  court, 
and  a  change  of  Judge  was  ordtfed.  "Where- 
up<m,  plaintiff  and  defendants  agreed  upon 
W.  8.  Ullls  as  a  special  Judge  to  try  said 
caus^  and  thereupon  said  W.  8.  Mills  took 
the  oath  <jt  office,  as  required  by  law,  and 
assumed  the  duties  of  tiring  sold  cause,  as 
a  special  Judge,  and  tiie  defendants  declared 
ready  for  trial."  Record,  p.  20. 

[1]  We  fail  to  see  any  merit  in  the  conten- 
tion of  plaintiff  In  error  that  the  court  bad 
no  jurisdiction  over  the  defendant  Dennis. 
This  being  a  Joint  action  against  all  three 
defendants,  and  two  of  them  having  secured 
a  change  of  Judge  In  the  manner  provided 
by  law,  the  whole  case  was  ther^y  takeu 
before  the  special  judge,  and  he  had  full  and 
complete  Jurisdlctlou  of  both  subject-matter 
and  parties.  It  also  appears  that  the  same 
counsel  represoited  all  three  defendants 
throughout  the  entire  trial,  and  no  objection 
of  any  kind  was  made  Dennis,  or  any 
one  ^e,  to  the  q)eclal  judge  or  to  the  man- 
ner of  his  selection,  but,  on  the  contrary,  It 
aflOrmatively  appears  In  the  record  that  Den- 
nis, together  with  his  cod^endants,  and  this 
plaintiff  In  «n>r,  in  open  court,  agieed  upon 
W.  S.  Mills  as  a  special  judge,  and  certainly 
be  will  not  now  be  beard  tor  the  first  time 
to  object 

The  next  asslgnmait  of  error  Is:  "The 
court  erred  In  refusing  to  sustain  the  demur- 
rer of  the  plaintiff  to  the  evidence  of  the  de- 
fendants, and  in  refusing  to  sustain  the  mo- 
tion of  the  plaintiff  for  Judgment" 

[1]  It  Is  a  well-established  rule  that  an  ap- 
pellate court  will  not  disturb  the  finding  of 
fact  by  a  jury,  or  by  a  court  sitting  in  the 
place  of  a  jury,  if  there  is  evldwce  reason- 
ably tending  to  establish  the  allegations  of 
the  petition,  or,  as  in  this  case^  the  answer 
and  counterclaim.  "When  there  is  any  evi- 
dence Introduced  at  the  trial  of  a  cause  rea- 
sonably tending  to  eetablish  the  allegations 
of  plaintUTs  .petition.  It  is  error  for  the  court 
to  sustain  a  demurrer  to  such  evidence  and 
render  Jodgmrat  In  favor  of  the  defendant." 
Cole  V.  If.,  K.  &  T.  Ry.  Co.,  20  Okl.  227,  04 
Paa  MO,  15  L.  R.  A.  (N.  S.)  268.  "Where 
any  evidence  has  been  presented  tending  to 
prove  Issues,  it  is  proper  to  overrule  a  de- 
murrer to  the  evidence,  or  deny  a  peremptory 
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iDBtrnction."  St  L.  ft  S.  F.  Bj.  Go.  t.  Jamle- 
Aon.  20  OU.  664,  95  Pac.  417.  We  bare  care- 
rmiy  examloed  the  evidence  and  find  that 
14  witnesses  testified  In  the  case;  and,  while 
the  testimony  la  conflicting  and  on  some 
points  nnsatl^ctory,  yet  we  cannot  say  there 
was  no  evidence  reasonably  tending  to  sup- 
port the  finding  of  the  court 

[3]  The  next  assignment  of  errw  to  be  bo- 
tlced.  Is:  "Plaintiff  in  error  next  complains 
that  the  trial  court  erred  In  refusing  to  hear 
argument  of  counsel  on  the  motion  for  a 
new  trial  and  in  oTWruling  same  pro  fOrma." 
This  subject  has  been  before  this  court  sev- 
eral times  in  the  past,  and  Is  no  longer  an 
open  question  in  tills  state.  In  Plnson  ft 
Sunday  Prentlse,  8  Okl.  143,  66  Paa  1049, 
the  court,  speaking  throi^h  Hr.  Justice  Haln- 
er,  said:  "Where  a  case  is  tried  by  the  court 
without  a  Jury  and  the  court  overrules  a  mo- 
tion for  a  new  trial  pro  forma,  refusing  to  hear 
It  on  Its  merits,  the  findings  of  fftcts  and  the 
Judgment  of  the  court  thereon  will  not  be 
disturbed  by  this  court  if  the  evidence  Is  suf- 
ficient to  snstaln  such  findings  and  Judgment 
of  the  court"  In  Lewis  v.  Hall,  11  Okl.  684, 
60  Pa&  800,  the  court  in  discussing  this  iden- 
tical question  said:  "The  true  rule  In  such 
cases  when  brought  to  this  court  by  appeal 
Is  to  determine  whether  or  not  the  trial  court 
rendered  a  correct  Judgmrait  in  the  case.  If 
this  court,  upon  an  examina  tion  of  the  rec- 
ord, fbids  that  a  correct  Judgment  was  ren- 
dered, then  it  beonnes  immaterial  whether 
or  not  the  court  below  gave  the  cause  proper 
consideration  In  passing  upon  the  motltm  for 
a  new  trial.  If  the  Judgment  was  correct, 
no  good  purpose  could  be  served  by  reversing 
the  case,  but,  on  the  contrary,  great  injury 
would  be  done  to  the  defendant  In  error." 
It  there  held  ttiat  it  was  not  reversible  error 
for  a  trial  court  to  perranptorily  overrule  a 
motion  for  a  new  trbtl  In  a  case  tried  before 
the  court  without  a  Jury,  where  tlure  was 
no  error  Bhown  to  have  occurred  at  the  trlaL 
Our  own  court  since  statehood  has  followed 
the  rule  laid  down  in  the  above  case,  and  In 
Llnson  V.  Spnuldlng,  23  Okl.  106  Pac. 
747,  the  court,  Bpeaking  through  Ur.  Justice 
Dunn,  said:  "The  overruling  of  a  motion  for 
a  new  trial  pro  forma  by  a  trial  court  is 
not  in  itself,  and  in  the  absence  of  any  dalm 
tliat  the  Judgment  of  the  court  on  the  merits 
of  the  case  Is  erroneous,  snfileieut  to  require 
a  reversal  of  the  cause."  See,  also,  the  otse 
of  Oklalioma  Portland  Cement  Co.  v.  Ander- 
son et  al.,  recently  decided  by  Mr.  Justice 
Kane,  reported  in  28  Okl.  650,  116  Pac.  767, 
to  the  same  effect 

The  other  assignments  of  error  are  not 
properly  raised  In  the  motion  for  Uie  new 
trial  or  otherwise,  and  are  not  discussed  in 
the  brief  of  Uie  plaintiff  in  error,  and  hence 
will  not  be  oonsidored  in  the  determination 
of  this  cause. 

After  a  careful  examination  of  the  entire 


record,  we  to  discover  any  error  that 
would  warrant  a  reversal,  and  Uie  Judgment 
of  the  county  court  of  Custer  county  should 
therefore  be  afilrmed. 

PEB  CUBIAK.  Adopted  In  whole. 


FRIEL  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
17,  1912.) 

(ByOabtu  by  the  Court.) 

1.  Cbiuinal  Law  (|  377*)— Evidence— Chae- 

ACTEB  or  ACOUSBD. 

Where  a  defeodaot  is  on  trial  diarged  wltii 
violating:  the  prohibitory  liquor  law,  it  is  error 
for  the  trial  court  to  remse  to  allow  the  defend- 
ant to  prove  Ills  nneral  reputation  in  the  com- 
mnnity  in  which  ne  resides  as  to  being  a  law- 
abiding  citizen,  and  that  the  defendant  did  not 
have  ttie  reputation  of  being  a  whisky  peddler, 
or  a  person  engaged  In  the  boainea  of  violatiiig 
the  prohibitory  liquor  law. 

[Ed.  Note^For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  i|  836,  SSfTsiO:  Dec  Dig.  S 
377.*] 

2,  Witnesses  (S  410*)— Corroboration. 

Where  the  testimony  of  a  witness  is  con- 
tradicted In  the  trial  of  a  cause,  it  is  compe- 
tent, for  the  purpose  of  supporting  his  testl- 
mouj,  to  IntrodDce  evidence  as  to  the  general 
reputation  of  the  witness  for  truth  and  ver^ 
acity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  12S4 ;  Dec  Dig.  |  410.*] 

Appeal  from  Canadian  County  Court;  H. 
L.  Fogg,  Judge. 

Frank  Frlel  was  convicted  of  an  unlawful 
sale  of  liquor,  and  appeals.  Reversed  and 
remanded. 

W.  A.  Blanrer,  for  appellant  Smith  C. 
Blatson,  Asst  Atty.  Oen.,  for  the  State. 

FDBMAN,  P.  J.  On  the  26th  day  of  No- 
vember, 1910^  appellant  was  found  gnilly  by 
the  Jury  of  having  unlawfully  sold  intoxicat- 
ing llQuorB,  and  his  punishment  was  assess- 
ed at  a  fine  of  160  and  80  days  Imprisomuent 
in  the  county  Jail. 

[1,  Z]  Upon  the  trial  of  this  cause.  It  was 
proven  that  appellant  owned  uid  ocmdncted 
a  livery  bam  in  C^umet,  In  Canadian  coun- 
ty, Okl.  The  prosecuttng  witness  testified 
that  he  purchased  a  bottle  of  whisky  from 
appellant  at  said  Uvwy  bam  on  Uie  date 
named  in  the  information.  Appellant  took 
the  stood  as  a  vrttoess  in  his  own  btiulf, 
and  directly  denied  that  he  had  sold  the 
whisky  as  testified  to  by  the  prosecuting  wit- 
ness. Appellant  then  placed  a  witness  upon 
the  stand  who  testified  that  he  had  been  ac- 
quainted with  appellant  between  six  and 
seven  years — ever  since  appellant  resided  In 
Canadian  county,  Okl.;  tlmt  be  lived  on 
an  adjoining  farm  to  appellant,  and  was 
Intimately  acquainted  with  him.  AppeHant 
then  offered  to  prove  Iqr  said  witness  that 
during  this  time  appellant  had  enjoyed  the 
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general  reputation  In  the  community  In 
wMch  he  resided  of  being  a  law-abiding  cltl* 
zen,  and  t&at  the  general  reputation  of  ap- 
pellant In  that  community  for  truth  and 
veracity  was  good;  that  appellant  did  not 
have,  and  never  had  had,  the  reputation  In 
the  community  where  he  resided  and  did 
business  of  being  a  whisky  peddler,  or  of 
selling  Intoxicating  liquors.  The  county  at- 
torney objected  to  all  of  this  evidence,  upon 
the  ground  that  it  was  Incompetent,  irrele- 
vant, and  Immaterial.  The  objection  was  by 
the  court  sustained,  and  appellant  was  not 
permitted  to  prove  bis  reputation  touching 
these  matters,  to  which  ruling  of  the  court 
appellant  excepted.  Under  the  testhnooy  In 
this  case,  we  think  that  all  of  this  evidence 
was  material  and  should  have  been  received. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed,  and  the  cause  Is  remanded  for 
a  new  trial. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


BICHABDSON  t.  STATR 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
15,  1812.) 

(Syllabus  Ij/  the  Court.) 
Homicide  (|  257»)  —  Bvidbnce  — Fklowious 

ASSAUI.T. 

The  evidence  upon  a  trial  for  assault  with 
intent  to  kiU  examined,  and  kM  sufficient  to 
support  a  verdict  convictlnK  the  defendant  of  a 
felonious  assault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  S43-G52;  Dec.  Dig.  |  257.*] 

Appeal  from  District  Court,  Jefferson 
County;  Frank  M.  Bailey,  Judge. 

R.  F.  Richardson  was  convicted  of  assault 
with  intent  to  kill,  and  aKteals.  ^rmed. 

3.  A.  Moore,  for  appellant  Smith  C.  Mat 
son,  for  the  State. 

DOYLE,  J.  The  plalutlfF  In  error  was  in- 
formed against  for  the  crime  of  assault  with 
Intent  to  kill,  and  was  convicted  of  a  feloni- 
ous assault,  and  sentenced  to  be  Imprisoned 
in  the  penitentiary  for  a  term  of  one  year 
and  one  day.  The  Judgment  and  sentence 
was  entered  on  March  3,  1910.  No  briefs 
have  been  filed,  and  when  the  case  was  call- 
ed on  the  regular  assignment  of  this  term  no 
ap[>earance  was  made  on  betialf  of  the  plain- 
tiff in  error,  and  the  Attorney  General  moved 
to  affirm  for  failure  to  prosecute  the  appeal 

While  we  do  not  consider  it  the  duty  of 
this  court  to  examine  the  evidence,  yet,  owing 
to  the  fact  that  the  conviction  was  for  a 
felony,  we  have  carefully  examined  the  rec- 
ord and  the  evidence,  and  we  have  discover- 
ed no  error.  The  evidence  abundantly  sus- 
tains the  verdict  No  exception  was  taken  on 
the  admission  of  the  evidence  or  to  the  in- 
structlcHis  of  the  coart  The  defendant  had 


the  benefit  of  able  counsel,  and  had  a  fair 
trial.  It  appears  that  the  appeal  is  wholly 
without  merit 

The  Judgment  of  the  district  court  of  Jef- 
ferson county  is  therefore  affirmed,  wid  the 
cause  remanded  thereto,  with  direction  to  en- 
force Its  Judgment  therein. 

FURMAN,  P.  J.,  and  ARMSTRONG.  J., 
concur. 


CLOYD  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 

1«,  1912.) 

(Byllahua  by  the  Court.) 

1.  Cbiuinal  Law  {%  1109*)  — AppsAif— Ric- 
OBD— Notice  of  Appeal— DismssAL. 

An  appeal  to  the  Criminal  Court  of  Appeals 
may  be  taken  by  the  defendant,  as  a  matter  of 
right,  from  any  judgment  against  him,  but  the 
manner  of  taking  and  perfecting  such  appeal  is 
8  proper  matter  for  legislative  control,  and  the 
appeal  must  be  taken  in  the  manner  prescribed 
by  the  law ;  and,  where  the  record  before  this 
court  fails  to  show  notices  of  appeal  and  proof 
of  service  aa  required  by  law,  the  caae  wul  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1S97-2902;  Dec.  Dig.  | 
1109.*] 

2.  CbIMINAI,  liAW  (i  1081*)— APPBAIr-NonCE. 

Uoder  the  law  now  In  force,  notice  of  ap- 
peal in  felony  cases  mast  be  served  within  six 
montbs  from  date  of  sentence ;  and  tliis  must 
affirmatively  appear  before  jnnadiction  will  be 
acquired  on  appeal. 

[Ed.  Note.— For  other  cases:  see  Criminal 
Law,  Gent  Dig.  H  2722-2724;  Dec.  Dig.  | 
1081.*] 

Appeal  from  District  Court,  Mcintosh 
County;  Freslie  B.  Cole,  Judge. 

Carl  Gloyd  was  c<Hivicted  of  violatiug  the 
prohibitory  law,  and  appeals.  Dismissed. 

C.  H.  O^ly,  for  appellant.  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  On  the  23d  day  of  Sep- 
teml>er,  1910,  appellant  was  convicted  by  a 
Jury  In  the  district  court  of  Mcintosh  coun* 
ty  for  the  offense  of  manslaughter  in  the 
first  degree,  and  his  punlshmrat  was  assessed 
at  39  years  omflnoneat  In  the  state  peniten- 
tiary at  bard  labor,  on  the  28th  day  of 
September  foUowli^  appelant  was  duly 
sentenced  1^  the  court  In  accordance  with 
said  Terdlct  From  this  sentence,  appelhint 
prosecuted  an  appeal  to  this  court  This  ap- 
peal  was  filed  on  January  26, 1911.  On  Octo- 
ber 24, 1911«  the  Attorney  General  filed  a  mo- 
tion to  dismiss  this  appeal,  because  notices 
of  appeal  wwe  not  swved,  as  Ihe  law  re- 
quires, upon  the  county  attorney  and  the 
clerk  of  the  district  court  of  Mcintosh  county. 

[1]  Sections  6948  and  6849  of  SnyderV 
Comp.  Laws  of  Okla.  1900  are  as  fallows: 

"In  misdemeanor  cases  the  appeal  must  be 
taken  within  sixty  days  after  the  Judgmeut 
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Is  rendered;  Provided,  bowerer,  that  the  tri- 
al court  or  Judge  may,  for  good  cause  shown, 
extend  the  time  In  wblcb  such  appeal  may 
be  taken  not  exceeding  sixty  days.  In 
felony  cases  the  appeal  must  be  taken  within 
six  months  after  the  Judgment  Is  rendered, 
and  a  transcript  In  both  felony  and  misde- 
meanor cases  nnut  be  flled  as  hereinafter  di- 
rected. 

"An  appeal  Is  taken  by  the  service  of  a 
notice  upon  the  derta  of  the  court  where 
the  judgment  was  rendered,  stating  that  the 
appellant  appeals  from  the  Judgment  If 
taken  by  tbe  defendant,  a  similar  notice 
must  be  served  upon  the  prosecuting  attor- 
ney. If  taken  by  the  state,  a  similar  notice 
must  be  served  upon  the  defendant,  If  he  can 
be  found  in  the  county;  If  not  there,  by  post- 
ing up  a  notice  three  weeks  in  the  office  of 
the  clerk  of  'the  district  court" 

In  the  case  of  Boneparte  v.  United  States, 
3  Okl.  Cr.  346,  106  Pac.  847,  Judge  Doyle, 
speaking  for  this  court,  said:  "An  appeal 
to  the  Criminal  Court  of  Appeals  may  be 
taken  by  the  defendant,  as  a  matter  of  right, 
from  any  Judgment  against  him,  but  the 
manner  of  taking  and  perfecting  such  ap- 
peal is  a  proper  matter  of  legislative  control, 
and  the  appeal  must  be  taken  In  tbe  manner 
prescribed  by  the  law;  and,  where  the  rec- 
ord before  this  court  fails  to  show  notices  of 
appeal  and  proof  of  service  as  required  by 
law,  the  case  will  be  dismissed." 

[2]  We  find  that  the  motion  flled  by  tbe 
Attorney  General  Is  well  taken,  and  as  the 
record  does  not  show  that  notices  of  appeal 
were  served  as  required  by  law  we  have 
never  acquired  Jurisdiction  of  the  cause,  and 
the  appeal  is  therefore  dismissed,  with  direc- 
tions to  the  district  court  of  Mcintosh  county 
to  proceed  with  tta«  execution  of  Its  Jndg- 

ABMSIBONG  and  DOYLB,  JJ.,  Concur, 


MRS.  A.  K  ROSS  &  GO.  v.  GERMAN  ALLI- 
ANCE INS.  CO.  OF  NEW  YORK. 

(Snpreme  Court  of  Kansas.   Jan.  16,  1912.) 

APPXAL  and    EBBOB    (I  1011*)— FlNDINQS— 

Conclusiveness. 

A  finding  on  conflicting  evidence  will  not  be 
disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,^  Cent  Dig.  U  8083-^080:  Dec  Dig.  | 

On  t>etltlon  for  rehearing.  PetitUm  over- 
ruled. 

For  fonner  opinion,  see  119  Pac.  868. 

PER  CURIAM.  In  a  petition  for  a  ro- 
bearing  it  Is  stated  that  all  three  of  the  ar- 
bitrators testified  to  an  agreement  by  An- 
derson and  Potts  to  call  in  tbe  umpire;  but 
the  abstracts  show  that  Anderson  testified 
that  Potts  caled  In  the  umpire,  and  Uiat  ho 


(Anderson)  thought  tbe  umpire  was  out  of 
place— that  he  was  supposed  to  act  only  in 
case  of  difference.  It  is  true  that  Potts  tes- 
tified that  "we,"  probably  meaning  himself 
and  Anderson,  called  in  the  umpire;  and  the 
umpire  testified  that  his  memory  was  not 
clear,  but  he  thought  that  both  the  apprais- 
ers called  for  him.  Thus  it  appears  that  the 
testimony  was  conflicting  upon  this  matter. 

Again,  It  is  said  that  the  evidence  shows 
that  Anderson  .quit  because  of  the  meddle- 
some conduct  of  Mrs.  Robs,  and  testimony 
Is  referred  to  purporting  to  relate  statements 
made  by  him  to  that  effect;  but  Anderson 
himself  testified  to  other  reasons,  as  stat- 
ed in  the  opinion.  Here,  again,  there  was 
a  conflict  in  the  evidence,  and  the  dis- 
trict court  must  have  believed  that  wblcb 
supports  the  findings. 

Other  matters  referred  to  in  the  petition 
for  a  rehearing  have  been  carefully  consld- 
eredt  and  tbe  petition  is  overruled. 


URMT  «t  aL  v.  ARNOLD,  Police  Jadge. 

(Supreme  Court  of  Kansas.   Jan.  8,  1912.) 

Quo  Wabbaitto  (I  24*)— OuBiKB  noH  Pub- 
lic OmcB— Pasties  Entitlbd  to  Relief. 

Under  the  soldier  and  sailor  preference  law 
(Gen.  St.  1909,  8  7879),  which  creates  a  pre- 
ferred class  from  which  appointments  to  the 
office  of  police  jndge  sball  be  made,  there  is 
no  paramount  ngkt  between  members  of  the 
class  who  may  apply  for  the  office  and  arc 
foond  to  be  competent  and  one  of  tbera  can- 
not maintain  an  action  to  oust  the  incumbent  of 
the  office. 

[Ed.  Note.— For  other  eases,  see  Quo  War- 
ranto, Cent  Dig.  |  27;  Dec.  Dig.  1  24.*] 

Quo  warranto  by  S.  S.  Urmy  and  inter- 
vening petition  by  J.  M.  Dumenil  against  N. 
B.  Arnold,  Judge  of  the  Police  Court  of  the 
City  of  Topeka.  Demurrers  to  [>etltlon  and 
to  intervening  petition  sustained. 

J.  O.  Waters,  J.  J.  Schenck,  and  P.  H. 
Coney,  for  platntifla.  J.  M.  Dumenil  (Jasper 
H.  Moss,  of  counsel),  for  intervening  peti- 
tioner. W.  C.  Ralston  and  Hacen  &  Gaw,  for 
defendant. 

PER  CURIAM.  This  Is  an  action  to  oust 
the  defendant  from  the  office  of  police  Judge 
of  the  city  of  Top^a  and  to  install  the  plain* 
Off  therein  under  tbe  soldier  and  sailor  pref- 
erence law.  Gen.  Stat  1909,  i  7879.  Tbe 
intervening  petitioner,  J.  M.  Dumenil,  pleads 
the  same  right  and  asks  for  the  same  reme- 
dy. The  law  referred  to  creates  a  preferred 
class  from  which  appointments  shall  be 
made,  but  there  Is  no  paramount  right  be- 
tween members  of  the  class  who  may  apply 
for  tbe  office  and  are  found  to  be  competent : 
and  one  of  them  cannot  maintain  an  action 
therefor.  Campbell  v.  Sargoit,  86  Kan.  590, 
118  Pac.  71. 

The  demurrer  to  tbe  petition  and  tbe  de- 
murrer to  tbe  intervenliv  petition  are  sus- 
tained. 
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MEMORANDUM  DECISIONS 


CITY  OF  HELENA  t.  BBNST.  (SnprenM 
Court  of  Montana.  Sept  8,  1911.)  Appeal 
from  District  Court,  Lewis  and  ClariE  Coiint7t 
Etdward  Horaky,  for  appellant. 

PER  CURIAM.  The  appeal  In  the  abora- 
•ntided  cania  b  hereby  tvon  appallant'a  motion 
dlamisaed. 


EDWARDS  T.  BNGTJSH.  <Sapreme  Oonrt 
of  Montana.  Jnne  7.  1911.)  App^  from  Dis- 
trict Court,  Lewis  and  Clark  Connty;  J.  Miller 
Smith,  Judge.    Walsh  &  Nolan,  for  appellant 

PER  CURIAM.  The  appeal  in  the  above- 
entitled  cause  is  herein'  dismissed  In  accordance 
with  motion  of  counsel  for  appellants. 


MORTON  T.  d'ADTKEMONT.  (Supreme 
Court  of  Montana.  Sept  19,  1911.)  Appeal 
from  District  Court  FersoB  County;  El  K, 
Cheadle.  Judge.  D«  Ealb  &  Mettler  and  O.  W. 
Belden,  for  appellant 

PER  CURIAM.  It  Is  ordered  that  the  ap- 
peal in  the  aboTe-entitled  cause  be  and  the 
same  is  hereby  dismissed  on  motion  of  appel- 
lant 


PRUETT  T.  BdlNNEAPOLIS  STEEL  & 
MACHINERY  CO.  (Supreme  Court  of  Mon- 
tana. April  17,  1911.)  Appeal  from  District 
Conrt  SiWer  Bow  County;  J.  J.  Lynch,  Judge. 
Kremer,  Sanders  &  Kremer,  for  appellant. 
PER  CURIAM.  It  is  ordered  that  the  ap- 
in  the  abora-entitied  cause  be  and  It  is 
diamfssed  In  aoeozdance  wltii  adpitlation 
of  counsel  on  flla  hoeiii. 


R.  M.  COBBAN  REALTY  CO.  T.  BLACK. 
{Supreme  Court  of  Montana.  May  8.  1911.) 
Appeal  from  District  Court  Missoula  County: 
F.  C.  Webster,  Judge.  Elmer  E.  Hershey  and 
Wm.  F.  Wayne,  for  appellant 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal in  th«  abora^titlod  canac  ba  and  the  aame 
b  hwt^  dismissed  In  aecndanea  with  atbrala- 
tlon  on  file  herein. 


STATE  T.  BLAIR.  (Supreme  Court  of  Mon- 
tana. May  27.  1911.)  Appeal  from  District 
Court  Teton  County;  H.  a.  Ewing.  Judge. 
David  J.  Ryan,  for  appellant  Albart  J.  Qalen, 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Reapondentfi  motion  to  dia- 
misk  the  appeal  herein  is  aftor  dne  coaaldera- 
tion  snstajned,  and  tha  appeal  hereby  dlamisaed. 


STATE  T.  VAN.  (Supreme  Court  of  Mon- 
tana. Sept  19.  1911.)  Appeal  from  District 
Oonrt  Dawson  County:  Sydney  Sanner,  Judge. 
O.  C.  Hurley  and  Lond  &  Campbell,  for  appel- 
lant. 

PER  CURIAM.  It  b  ordered  that  the  appeal 
in  the  above^ntltled  caose  be  and  the  aame  ia 
hereby  dfamlsacd  in  accordance  with  motion  of 
leapondent 


STATE  ex  reL  CASEY  t.  DISTRICT 
COURT  OF  CASCADE  COUNTY  et  aL  (Sn- 
prama  Conxt  of  Montana   Sapt  26^  1811.) 


Original  application  f6r  writ  of  anparvlsory 
control,  running  to  the  Dbtrict  Court  of  Cas- 
cade County  and  the  judges  thereof.  Victor  R. 
Origgs,  for  relator. 

PER  CURIAM.  Relator's  petition  f*«  a 
writ  of  saperviaory  control  kaiam  b  after  loe 
consideration  denied. 


STATE  ex  reL  ROCHESTER  T.  DISTRICT 
COURT  OF  SILVER  BOW  COUNTY  et  aL 
(Supreme  Court  of  Montana.  Jnne  13,  1911.) 
Original  application  for  writ  of  supervisory  con- 
trol to  the  District  Court  of  Silver  Bow  County 
and  one  of  the  jndgea  thereof.  C.  M.  Parr,  for 
relator. 

PER  CURIAM.  The  relator's  petltiM  for 
writ  of  supervbory  control  herein,  heretofore 
submitted,  la  after  dne  eonatdermooD  by  tha 
court  denied. 


TERRITORY  t.  EYLES.  (Supreme  Court 
of  New  Mexico.  Dec.  19,  1911.)  Appeal  from 
District  Court,  Santa  FiS  County;  before  Jus- 
tice McFie.  Otto  J.  Bylea  waa  OMiTietad  of 
embezslemeut  and  appeua.  Berersed  and  re- 
manded. Renehan  Se  Davles,  for  appellant 
Frank  W.  Clancy,  Atty.  (Jen.  (Frauds  C.  Wit- 
ton,  of  counsel),  for  the  Territory. 

WRIGHT.  J.  The  defendant  was  convicted 
of  embezzlement  at  the  September,  1910,  term 
of  the  district  court  for  Santa  F6  county.  The 
indictment  Is  in  the  usual  form,  charging  em- 
bezzlement under  the  atatnte  of  the  sum  of  flGO 
of  the  proper^  of  (me  Bronson  M.  Cutting, 
which  said  sum  it  b  alleged  came  into  the  poa- 
session  of  the  defendant  by  reason  of  his  em- 
pldyment  as  an  agent  by  Uie  said  Bronson  M. 
Cutting.  At  the  conclusion  of  the  evidence 
for  the  territory  the  defendant  moved  for  a  per^ 
emptory  Inatruetlen  of  not  guilty,  nptrn  the 
failure  of  proof  as  to  agency  and  felonious  in- 
tent   This  motion  was  denied.   It  was  again 

S resented  at  the  dose  of  the  case,  and  again 
enied.  to  which  rulings  the  defendant  except- 
ed. The  same  questions  were  again  presented 
to  the  trial  court  in  the  motion  for  new  trial 
and  in  arrest  of  Judgment  Numerous  errors 
in  the  instructions  given  by  the  court  and  in 
the  refusal  to  give  instructions  requested  by 
the  defendant  are  assigned.  However,  in  view 
of  our  holding  In  this  case.  It  will  not  be  neces- 
sary to  consider  anything  beyond  the  question 
raised  on  the  motion  for  peremptory  instruc- 
tions preserved  in  tiie  moticma  for  new  trial  and 
arrest  of  judgment  The  prosecution  of  this 
case  was  had  under  the  provisions  of  section 
1122  of  the  Comidled  Laws  of  1887,  which 
reads  as  follows:  "If  any  officer,  agent  derk 
or  servant  of  any  incorporated  company,  or  if 
any  clerk,  agent  or  servant  of  a  private  person, 
or  of  any  copartneiahlp,  except  apprentices,  and 
other  persona  under  the  age  of  uxteen  years, 
shall  embenle  or  frandulentiy  convert  to  his 
own  use,  any  money  or  property  6t  another, 
which  shall  have  come  to  his  possession  or  shall 
be  under  hb  care,  by  virtue  of  such  employ- 
ment he  shall  be  deemed,  by  so  doing,  to  have 
committed  the  crime  of  brceny."  The  sole 
question  for  determination  in  this  case  Is,  Does 
the  testimony  establish  the  elements  of  the 
crime  of  embezzlement  as  defined  in  the  secticn 
of  the  statute  above  quoted,  so  as  to  warrant 
the  verdict  of  guilty  returned  by  the  jury  in 
this  case?  We  have  carefully  examined  the 
record  in  thb  caae,  and  feel  oonitralned  to  hold 
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that  Um  eridence  opon  the  queatioa  ot  agenc; 
and  intent  Ib  to  meager  u  not  in  Inw  to  jtuti- 
fy  the  Terdict  retnrned  in  this  case.  n«  rec- 
ord diacloees  that  the  defendant  waa  guilty  of 
nothing  more  eerioue  than  a  breach  of  trust. 
As  no  useful  purpose  could  be  served  by  a  dis- 
cuaslon  of  the  eridence  or  the  lack  of  evidence 
upon  these  two  points,  we  content  ourselves 
with  a  statement  of  our  conclusions  tiierefrom. 
The  Judgment  of  the  lower  court  Is  reversed, 
and  the  cause  remanded. 

POPE,  C.  J,  and  PAHKEE,  ABBOTT, 
MEXZHSaf,  and  ROBBRTS.  JJ.,  concur.  Mc- 
VIE,  J.,  havinc  tried  the  case  below,  did  not 
participate.  ' 


BRISLBT  V.  MAHAFPET.  (Supreme  Conrt 
of  Oklahoma.  Jan.  10,  1911.)  Error  from 
District  Court,  Tillman  County:  J.  T.  John- 
son, Judge.  Action  by  William  Mahafi^ 
against  Ben  Brisley.  Judgment  for  plaintiff 
and  defendant  brings  error.  DismiBsed.  Hud- 
son &  Mounts,  for  plaintiff  in  error.  McQuire 
&  Mosier,  for  defendant  in  error. 

TURNER,  J.,  On  September  14,  1910,  at- 
torneys for  defendant  in  error  filed  a  motion 
to  dismiss  this  proceeding  in  error.  One  ot  the 
grounds  set  forth  in  the  motion  is:  "That  the 
case-made  in  said  cause  was  not  presented  to 
the  trial  judge  to  be  settled  and  signed  upon  the 
date  designated  in  the  notice  served  upon  defend- 
ant in  errw,  nor  waa  the  same  presented,  sign- 
ed, and  settled  at  the  place  or  in  the  county 
designated  in  said  notice."  On  this  point  the 
record  discloses  that  on  June  ISth  the  sheriff  of 
Tillman  county,  on  the  day  it  cams  Into  his 
hands,  served  on  the  attom^s  for  defendant 
this  notice  (omitting  caption):  "To  William 
AlahafCey,  or  His  Attorney  of  Record,  W.  H. 
Dial:  Xou  will  please  take  notice,  that  the  de- 
fendant, Ben  Brisley,  in  the  above  entitled  and 
numbered  case,  will  present  the  case-made  as 
made  out  in  this  case,  a  copy  of  which  was 
served  on  yon  on  the  12th  day  of  June,  1909, 
and  win  offer  the  same  to  the  Honorable  J.  T. 
Johnson,  jndge  of  the  district  court  of  Tilhnan 
county,  Oklahoma,  at  his  chambers  in  the  court- 
house in  the  city  of  Frederick,  Tillman  county, 
and  state  of  Oklahoma,  for  settlement,  allow- 
ance, and  signature  on  the  14th  day  of  June, 
1909.  Hudson  &  Mounts,  Attorneys  for  De- 
fendant" As  the  certificate  of  tlie  trial  judge 
shows  the  case-made  to  have  been  settled  and 
signed  by  him  in  the  city  of  Lawton,  county 
of  Comanche,  on  July  14,  1909,  said  motion  is 
sustained,  and  this  proceeding  dismissed,  for 
the  reason  that  said  notice  in  legal  effect  was 
no  notice  of  the  time  and  place  of  the  signing 
and  settling  of  said  case-made.  All  Ota  Jus- 
tices concur. 


WESTERN  UNION  TELEGRAPH  CO.  t. 
THOMPSON.  (Supreme  Court  of  Oklahoma. 
Dec.  12,  ISllj,  Commissioners'  Opinion.  Divi- 
sion No.  1.  Error  from  Qarvin  Couuty  Court; 
W.  B.  M.  Mitchell,  Judge.  Action  by  J.  B. 
Thompson  against  tiie  Western  Union  Tele- 
graph Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Dismissed.  Bennie, 
Hocker  ft  Moore,  for  plaintiff  in  error.  J.  B. 
Thompson,  for  defendant  in  error. 

AMES,  O.  The  petition  In  error  was  filed 
in  this  court  on  the  24th  day  of  January,  1910, 
and  no  briefs  have  been  filed  on  behalf  of  either 
the  plaintiff  in  error  or  the  d^endant  in  error. 
The  appeal  Is  therefore  dismissed  for  vant  of 
prosecution. 

PER  CURIAM.   Adopted  in  whole. 


BBOLET  STATEL  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  6,  1912.)  Appenl 
from  Stephens  County  Court;  W.  H.  Admire 
Judge.    John  Begley  was  convicted  of  vlelat 


Ing  the  prohibitory'  law,  and  appeals.  Dis- 
missed.  Womack  ft  Brown,  for  appellant 

PER  CURIAM.  John  Begley,  plaintiff  fn 
error,  waa  convicted  of  a  Tlolation  of  the  pro- 
hibition law,  and  on  Januair  20,  1911.  was 
sentenced  to  serve  a  term  of  30  days  m  the 
county  jail  and  to  pay  a  fine  of  $500.  An  ap- 
peal was  attempted  to  be  taken  by  filing  in 
this  court  on  May  6,  1911,  a  petition  in  error, 
with  case^made,  which  was  beyond  the  limit 
of  time  allowed  by  law  to  take  an  appeal. 
Wherefore  this  conrt  did  not  acquire  Jurisdic- 
tion, for  which  reason  the  attempted  appeal  is 
hereby  dismissed.    Mandate  to  issue  forUiwith. 


BRAZIEL  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  &  1912.)  Appeal 
from  Carter  County  Court;  M.  F.  Winfrey, 
Judge.  Bob  Braziel  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Affirmed. 
Wm.  PfeifFer,  for  appeUant 

PGR  CURIAM.  Bob  Braziel,  plaintiff  la 
error,  was  convicted  in  the  county  conrt  of  Car- 
ter couuty  of  a  violation  of  the  prohibition 
law,  and  was  on  February  17, 1911,  in  pursu- 
ance to  the  verdict  of  the  jury,  sentenced  ,to 
serve  a  term  of  90  days  in  the  county  jail  and 
pay  a  fine  of  $100,  from  which  judgment  an 
appeal  was  taken  by  filing  In  this  court  on 
April  15,  1911,  a  petition  u  error,  with  case- 
made,  when  the  case  was  called  for  final  anb- 
mission  on  the  regular  assignment  of  this  day, 
there  was  a  withdrawal  by  counsel  of  record 
of  further  appearance  In  the  case.  Whereupon 
the  Attorney  General  moved  to  affirm  for  fail- 
ure to  prosecute  the  appeal  Wherefore  the 
judgment  of  the  lower  court  is  affiimed,  for 
failure  to  prosecute  the  appeaL  Mandate  to 
issne  fwthwith. 


CARPENTER  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.  Jan.  17,  1912.)  Ap- 
I>eal  from  Love  County  Court.  Henry  (jarpen- 
ter  was  convicted  of  violating  tiw  iwohibitory 
law,  and  appeals.  B.  C  Logsdon.  for  appellant. 
Chas.  West,  E.  G.  Sptlman  and  Smith  0.  Mat- 
son,  for  the  State.  Dismissed. 

PER  CURIAM.  Appellant  waa  convicted  for 
violating  the  prohibitory  liquor  law,  and  hit 
puuishment  was  assessed  at  a  fine  of  $50  and 
80  days'  imprisonment  In  the  coontv  jail. 
What  purports  to  be  the  record  in  this  case 
does  not  show  that  the  case-made  was  ever 
served  upon  the  county  attorney.  The  judg- 
ment was  rendered  on  the  eth  day  of  April. 
1911.  The  transcript  of  the  record  waa  not 
filed  in  this  court  until  the  19th  day  of  June, 
1011.  This  being  more  than  60  days  after  the 
rendition  of  the  ludgment,  and  as  the  time  for 
filing  the  appeal  In  this  court  was  not  extend- 
ed by  the  tnal  court  beyond  the  00  days  allow- 
ed by  law,  this  court  has  nev«  acquired  juris- 
diction of  the  appeal.  The  appeal  is  therefwe 
dismissed,  with  directions  to  the  couuty  court 
of  Love  county  to  proceed  with  the  exeeatloii 
of  its  judgment. 


BROWN  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Dec.  80,  1911.)  Appeals 
from  Canadian  County  Court;  H.  Fogg. 
Judge.  G.  C.  Brown  was  convicted  of  a  viola- 
tion of  the  prohibition  law  in  two  cases,  and 
eals.     Affirmed.     Forrest  A:  Sausom,  for 

Eatlfl  in  error.  Smith  O.  Matson,  Aaet  Atiy. 
.,  for  the  Sute. 
PER  CURIAM.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Canadian 
county  of  a  violation  of  the  prohibition  law 
in  two  cases.  May  25,  1910,  he  was  sentenced 
to  serve  a  term  ot  six  months  in  the  county 
jail  and  to  pay  a  fine  of  $S0O  in  one,  and  to 
serve  a  term  of  80  days  in  the  county  jail  and 
to  pay  a  fine  of  $60  m  th»  otfaes.   To  reverse 
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these  JodgmeDts  appeals  were  taken.  The  only 
question  presenteo  In  eacb  case  ^s  briefs 
was  dedaed  adversely  to  plaintlfl  in  error's 
contention  in  onotber  one  of  bis  casea,  O.  G. 
Brown  v.  SUte,  7  Old.  Or.  — ,  11»  Pac. 
447,  decided  at  this  term.  On  the  authority  ot 
that  case,  the  judgments  appealed  from  are 
herein  aiBrmed. 


BURNS  T.  STATE.  (Criminal  Court  ot 
Appeals  of  Oklahoma.  Jan.  16,  1912.)  Ap- 
peal from  Kiowa  County  Conrt;  J.  W.  Man- 
Bell,  Judge.  C.  E.  Bums  was  convicted  of  vio- 
lating the  pvotiibltorj  law,  and  appeals.  Affirm- 
ed. Zink  &  Cline,  for  plaintiff  in  error.  Smith 
C.  Matson,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Kiowa  county  at 
the  January,  1911,  term,  on  a  charge  of  violat- 
ing the  prohibitory  law,  and  his  punishment 
fixed  by  the  Jury  at  a  fine  of  $800  and  impris- 
onment in  the  county  jail  for  a  period  of  six 
months.  No  briefs  have  been  filed  and  no  ap- 
pearance made  for  oral  ailment  on  behalC  of 
plaintiff  in  error.  For  this  reason  the  Attorney 
General  has  moved  to  affirm  for  want  of  prose- 
cution. The  motion  is  well  t&kea,  and  is  sus- 
tained. The  judgment  of  the  trial  court  Is  af- 
firmed. 


OANADT  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  6,  1912.)  Appeal 
from  Pottawatomie  County  Court;  Ross  F. 
LockeridKe,  Judge.  Red  Canady  was  convict- 
ed of  violating  the  prohibitory  law,  and  appeals. 
Affirmed.  Clyde  PIttman  and  A.  M.  Baldwin, 
for  appellant 

PER  CURIAM.  Red  Canady,  plainUff  in 
error,  was  convicted  of  a  violation  of  the  pro- 
hibition law.  March  7,  1911,  he  was  sentenced 
to  serve  a  term  of  60  days  in  tlie  county  jail 
and  to  pay  a  fine  of  $300.  An  appeal  was 
taken  by  fifing  in  this  court  on  May  2.  1011,  a 
petition  in  error,  with  case-made.  When  the 
case  was  called  for  final  submission  on  the  as- 
signment, the  Attorney  General  moved  In  open 
court  to  affirm  for  failure  to  prosecute.  No 
briefs  have  been  filed  and  no  appearance  made 
in  this  court  on  plaintiffs  In  error's  behalf. 
The  appeal  having  neeu  abandoned,  the  motion 
to  amrm  is  bexeoy  snstained.  Mandate  to  Is- 
sue forthwith. 


COFFER  et  al.  v.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.   Dec.  4,  1911.)  Ap- 

Eeal  from  District  Court,  Mayes  County;  T.  L. 
irowQ,  Judge.  Walter  Coffer  and  Buck  Nel- 
son were  convicted  of  crime,  and  appeal.  Dis- 
missed as  to  Coffer.  Preston  S.  Davis,  O.  L. 
Rider,  and  O.  F.  Mason,  for  plaintiffs  in  errcr. 

PER  CURIAM.  Appellant  Walter  Coffer 
was  convicted  at  the  June,  1910,  term  of  the 
district  court  of  Mayes  County,  and  sentenced 
to  the  penitentiary  for  a  period  of  five  years. 
He  has  filed  a  motion  in  this  court  to  dismiss 
his  appeal.  The  motion  is  sustained,  and  his 
appeal  dismissed.  The  appeal  is  continued  as 
to  Buck  Nelson. 


BRASHBAR  v.  STATE,  i  (Criminal  Court 
of  Appeals  of  Oklahoma.  Jan.  27,  1012.)  Ap- 
peal from  Oklahoma  County  Court;  John  W. 
Ilayson,  Judge.  A.  C.  Brashear  was  convicted  of 
viowting  the  prohibitory  law,  and  appeals.  Af- 
firmed. Warren  K.  Snyder  and  Ross  N.  Liilard, 
for  plaintiff  in  error.  Smith  G.  Matson,  and  £. 
6.  Spilman,  Asst  Attys.  Gen.,  (or  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed Id  the  county  conrt  of  Oklahoma  conn- 


■  Tbls  case  Is  hare  Inserted  In  place  of  Cowherd 
V.  State.  In  whlcb  opinion  was  withdrawn.  For 
substituted  opinion  In  Cowherd  v.  State,  see  120 
Pac.  um. 


ty,  at  the  April,  1911,  term,  on  a  charge  of 
having  unlawful  possession  of  Intoxicating  liq- 
uors with  intent  to  sell  the  same,  and  his  pun- 
ishment fixed  at  a  fine  of  $300  and  Imprison- 
ment in  the  county  jail  for  a  period  of  60  days. 
The  appeal  was  perfected  in  this  court  on  Uie 
21st  day  of  June,  1911.  A  careful  examina- 
tion of  the  record  in  this  case  discloses  facts 
upon  which  the  jury  could  not  have  reached 
any  otfaer  conclusion  than  that  the  defendant 
was  guilty  as  charged.  The  instructions  of  the 
trial  court  are  subject  to  criticism,  but  we  do 
not  think  the  errors  therein  are  sufficient  to 
justify  a  reversal  of  the  judgment.  The  court 
should  follow  the  rule  laid  down  in  the  case  of 
Billing8ley_T.  State,  4  Olil.  Cr.  597,  ILS  Pac. 
241,  and  Hendrix  v.  State,  4  Okl.  Cr.  611.  113 
Pac.  244.  If  this  were  a  close  case  on  the 
facts,  the  judgment  would  have  to  be  reversed 
on  the  errors  in  the  instruction  of  the  court. 
The  proof  discloses  the  fact  that  plaintiff  iu  error 
had  sold  whisky  at  this  identical  place  a  short 
time  before  this  offense  is  alleged  to  have  been 
committed,  and  that  be  had  paid  the  special  rev- 
enue tax  required  by  the  United  States  govern- 
ment from  retail  liquor  dealers,  which  in  Itself, 
together  with  possession,  is  sufficient  to  justify 
a  conviction.  Xet  the  judgment  be  affirmed. 


CRAWFORD  et  aL  t.  STATE.  (Criminal 
Court  of  Appeals  of  Oklahoma.  Jan.  17, 
1912.)  Appeal  from  Okfuskee  County  Court; 
W.  A.  Husen,  Judge.  J.  M.  Crawford  and 
George  Dexter  were  convicted  of  violating  the 
prohibitory  law,  and  appeal.  Reversed  and 
remanded.  Huddleston  &  Hockensmith,  for 
plaintiffs  In  error.  E.  G.  Spilman  and  Smith 
C.  Matson,  Asst  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  The  Attomw  General  has 
filed  a  confession  of  error,  based  upon  the  fol- 
lowing instruction  given  by  the  trial  court: 
"Tou  are  instructed  that  when  the  state  has 
proved  beyond  a  reasonable  doubt,  as  charged 
in  the  information,  that  the  defendant  had  the 
designated  liquors  in  his  possession,  it  is  in- 
cumbent upon  the  defendant  to  show  such  liq- 
uors were  a  lawful  purchase;  and  if  you  be- 
lieve from  all  the  evidence  beyond  a  reasonable 
doubt  that  tie  was  in  the  possession  of  the  liq- 
uors, and  the  same  were  not  a  lawful  pur- 
chase, you  should  convict  the  defendant."  The 
instruction  supra  does  not  state  any  rule  of 
law  applicable  to  the  trial  of  the  issues  raised 
in  this  case.  Let  the  judgment  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 


CRUNK  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  11,  1912.)  Ap- 
peal from  District  Court,  Stephens  Coun^; 
Frank  M.  Bailey,  Judge.  Dock  Crunk  was 
convicted  of  larceny  of  domestic  animals,  and 
appeals.  Affirmed.  Womack  &  Brown,  for 
plaintiff  in  error.  Smith  O.  Matoon,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed at  the  April,  1910,  term  of  the  district 
court  of  Stephens  county  on  a  charge  of  lar- 
ceny of  domestic  aidmals,  and  his  punishment 
fixed  at  one  year  in  the  state  penitentiary. 
The  appeal  was  filed  in  this  court  on  the  7tli 
day  of  July,  1910.  No  briefs  have  been  filed 
and  no  appearance  made  (or  oral  argument  on 
behalf  of  plaintiff  In  error.  The  Attorney 
General  has  moved  to  affirm  the  judgment  for 
want  of  prosecution.  The  motion  Is  sustained, 
and  the  judgment  is  affirmed.  The  clerk  will 
issue  the  mandate  forthwith. 


EUtfS  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  10,  1912.)  Appeal 
from  Caddo  County  Court ;  C.  Ross  Hume, 
Judge.  Ed  Elms  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Appeal  As- 
missed.   Bristow  &  Mci^idyen,  (or  piaintlfl  in 
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error.  Smith  a  Ibttsoiit  Awt.  Attj.  Geo.,  for 
Um  State. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed in  the  county  court  of  Caddo  count;  at 
the  Jannary,  1911,  term  on  a  charge  of  baring 
the  posaesaion  of  intoxicatiiv  liquor  with  the 
unlawful  intent  to  lell  the  aame,  and  bis  pun- 
iabment  fixed  at  a  fine  of  |360  and  imprisoa- 
ment  in  the  county  jail  for  a  period  of  90  days. 
Following  the  rule  laid  down  in  the  Stumpf 
Case,  117  Pac.  648,  the  Attorney  General  has 
filed  a  motion  to  dismiss  the  vpeal.  The  mo- 
tion is  well  taken,  and  is  sustained.  The  ap- 
peal is  accordingly  dismissed. 


FAUCETT  et  sL  t.  STATE.  (CrimiDal 
Court  of  Appeals  of  Oklahoma.  Jan.  17, 
1912.)  Appeal  from  Tulsa  County  Court;  N. 
J.  Gubser,  Judge.  Widter  Fauoett  and  Robert 
Gilliam  were  convicted  of  violating  the  prohibi- 
tory law,  and  appeaL  Reversed  and  remanded. 
Davidson  &  Williams,  for  plaintiffa  In  error. 
Smitb  C.  Matson  and  E.  G.  Spilman,  Asst. 
Attys.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiffs  in  error  were 
convleted  in  the  county  court  of  Tulsa  county, 
at  the  Jannary,  1911,  term,  of  violating  the 
prohibitory  law,  and  Walter  Faucett'a  pun- 
ishment fixed  at  a  fine  of  $300  and  30  days' 
imprisonment  in  the  county  jail,  and  Robert 
Giuiam's  ponishment  fixed  at  a  fine  of  S50  and 
30  days*  confinement  In  the  county  jail.  Fol- 
lowing the  doctrine  laid  down  by  this  court  in 
the  cases  of  Barr  v.  State,  6  Okl.  Cr.  — ,  115 
Pac.  1009,  Harper  v.  State,  6  Okl.  Cr.  — »  115 
Pac  1009,  and  McDanlels  v.  State,  «  OU.  Cr. 
— .  115  Pac  1010,  we  think  the  judgment  of 
the  trial  court  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  cauae  the 
county  attorney  to  file  a  proper  information 
and  try  the  case  anew.  It  is  so  ordered. 


COINS  V.  RFATB.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  6,  1912.)  Appeal 
from  Payne  County  Court;  P.  D.  Bfitcbell, 
Judge.  J.  W.  Goins  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Dismissed. 
Springer  &  Ouisler,  for  appellant. 

PER  CURIAM.  J.  W.  Goins,  plaintiff  in  er- 
roil  was  convicted  of  a  violation  of  the  ordi> 
nance  of  the  of  Stillwater  prohibiting  the 
possession  of  intoxicating  liquor  with  the  un- 
lawful Intention  of  disposing  of  the  same,  and 
was  sentenced  to  serve  a  term  of  SO  dimi  in 
the  city  jail  and  pay  a  fine  of  SSa  The  judg- 
ment and  sentence  was  entered  on  November 
28,  1910.  To  reverse  thla  judgment  an  appeal 
was  perfected.  The  plaintiff  in  error  has  filed 
a  written  statement  requeatinx  that  his  appeal 
he  dismissed.  The  appeal  u  therefore  ^a- 
mlased.   Mandate  to  Issue  forthwith. 


GOODNIGHT  v,  CITT  OF  PAWNEE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
17, 1912.)  Appeal  from  Pawnee  County  Court; 
N.  E.  McNeil.  Judge.  Art  Goodnight  waa  con- 
victed of  violating  th^  prohibitory  law,  and  ap- 
peals. Affirmed.  L,  v.  Orton,  for  plaintiff  in 
error.  Smith  C  Matson,  Asst.  Atty.  G«n.»  for 
the  State. 

PER  CURIAM.  After  a  careful  examina- 
tion of  the  record  In  this  case,  we  think  the 

Iodgment  of  the  trial  oourt  should  lie  affirmed, 
t  la  so  ordered. 


HAMTT/rON  V.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.    Jan.  6,  1912.)  Ap- 

Wal  from  Johnston  County  Court ;  Nick 
olfe.  Judge.  J.  C  Hamilton  was  convicted 
of  Tloladnc  the  prohibitory  law,  and  appeals. 
Affinned.   xouat  &  Btobangdi,  for  plalatUF  iu 


error.  Smith  C  Matson  and  BL  G.  SpHman, 
Asst.  Attys.  Gen.,  for  the  SUte. 

PER  CURIAM.  The  judgment  of  the  trial 
court  is  affirmed. 


HTTT  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  16,  1912.)  Appeal 
from  Oklahoma  County  Court;  John  W.  Nay- 
son,  Judge.  P.  M.  Hitt  was  convicted  of  vio- 
lating the  prohibitory  law,  and  appeals.  Re- 
versed and  remanded.  Charles  Watkins,  Joe 
Jaynes,  and  Taylor,  Fruiett  &  Sniggs,  for 
^aindfl  In  error.  Gbas.  West,  Atty.  Gen.,  and 
Smith  0.  Matson,  Asst.  At^.  G«n.,  fdr  the 
State. 

PER  CURIAM.  Plaintiff  to  error  was  tried 
and  convicted  at  the  Octotier,  1910,  term  of 
the  county  court  of  Oklahoma  county  on  a 
chai^  of  having  the  unlawful  posseuion  of 
whisky  with  totent  to  sell  the  same,  and  on 
the  26th  day  of  November  thereafter  his  pun- 
ishment was  fixed  at  a  fine  of^lSO  and  Im- 
prisonment to  ttte  count?  jafl  60  days.  Tba 
testimony  upon  which  this  convietion  is  baaed 
tends  to  show  that  the  plaintiff  to  error  bad 
possession  of  a  certain  restaurant  to  Edmond 
i  alrout  the  time  alleged  in  the  toformation;  bat 
I  there  is  no  proof  that  any  sale  was  ever  made, 
j  or  any  offer  to  make  a  sale,  end  no  other  dr- 
cnmstances  of  an  incriminating  nature  auf- 
ficient  to  sustain  this  judgment.  The  transac- 
tion out  of  which  the  conviction  grew  shows 
that  leas  than  a  botUe  of  whiaky  was  found  to 
the  place  at  the  time  the  charfe  Is  laid.  Let 
the  judgment  be  reversed,  and  a  new  trial 
awaxded. 


JOHNSTON  T.  STATE  (three  cases). 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  4,  1912.)  Appeals  from  Coal  Couni? 
Court;  R,  H.  WeUs,  Judge.  G.  A.  Johnston 
was  convicted  to  three  cases  of  violations  of 
the  proliibitoiT  law,  and  appeals.  Affirmed. 
Charles  T.  Gibson,  for  idatotifl  to  error. 
Smith  C.  Matson  and  B.  O.  Spilman,  Asst. 
Attys.  Gen^  for  the  State. 

PER  CURIAM.  No  material  errora  appear- 
ing from  the  records,  the  judgments  of  the  trial 
court  are  hereby  affirmed. 


JOHNSTON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.    Jan.  11,  1912.)  Ap- 

Seal  from  Coal  County  Court;  R.  H.  WelU, 
udge.  G.  A.  Johnston  was  convicted  of  vio- 
lating the  prohibition  law,  and  appeals.  Af- 
firmed.   Charles  T.  Gibson,  for  platotiff  In 

error.   

PER  CURIAM.  G.  A.  Johnston  waa  con- 
victed to  the  county  court  of  Coal  county  <tf  a 
violation  of  tiie  prohibition  law,  and  was  on 
Blay  2,  1910,  sentenced  to  serve  a  term  of 
four  montlis  to  the  county  jail  and  to  pay  a 
fine  of  f4t>0.  from  which  judgment  he  appeals. 
From  an  exandnation  of  the  record,  our  con- 
clusion is  that  this  appeal  is  without  merit. 
The  judgment  of  tba  tower  court  Is  therefore 
affirmed. 


JOHNSTON     V.  STATE     (Uiree  cases). 

iCrimtoal  Court  of  Appeals  of  Oklahoma.  Jan. 
1,  1912.)  Appuls  from  Coal  County  Court; 
R.  H.  Wells,  Judge.  G.  A.  Johnston  was  con- 
victed of  violations  of  the  prohibitory  law,  and 
appeals.  Affirmed.  Charles  T.  Gibson,  for 
plaintiff  to  error.  Smith  O.  Matson,  AssL 
Atty.  Gen.  (Andrew  Wood,  of  oounael),  for  the 
State. 

PER  CURIAM.  No  material  errors  appear- 
ing from  the  records,  the  Jndgmuiti  of  toe  tzlal 
court  are  hereby  afilrmeo. 
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JUSTUS  T.  Statu.  (OrinUnal  court  of 
Appeals  of  Oklahoma.  Jan.  6,  1912.)  Appeal 
from  McCurtain  Coanty  Conrt;  T.  J.  Barnes, 
Judge.  J,  W.  Justus  was  convicted  of  a  vio- 
lation of  the  prohibition  law,  and  appeals.  Af- 
firmed. Armstrong  &  Etheredge  and  C  M. 
Anderson,  for  plaintiff  In  error.  Smith  C. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  Under  all  the  clrcomstaac- 
es  disclosed  by  the  record  in  this  case,  w« 
think  the  judgment  of  the  trial  court  aboold 
be  affirmed.  It  Is  so  ordered. 

AB&KtTRONO  and  DOYLE,  JJ.,  concur. 


KNIGHT  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  -Jan.  16,  1912.)  Ap- 
peal from  Hughes  Count?  Court;  P.  W.  Gard- 
ner, Jndge.  John  Knight  was  convicted  of 
violating  the  prohibitory  law,  and  appeals. 
Reversed  and  remanded.  B.  N.  Hicks,  for 
plaintiff  in  error.  Smith  C  llbttson,  Awt 
Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  Plaintiff  In  error  was  con- 
victed at  the  January,  1911,  term  of  the  coun- 
ty court  of  Hughes  county  on  a  charge  of 
selling  iutozicatmg  liquor,  and  his  punish- 
ment fixed  at  a  fine  of  $100  and  imprisonment 
in  the  connty  jail  for  a  period  of  30  days. 
The  transcript  before  ua  is  certified  as  com- 
plete. There  is  no  case-made.  It  appears  that 
the  plaintiff  in  error  was  tried  in  the  court 
below  without  counsel,  and  that  the  testimony 
taken  upon  the  trial  was  not  preserved  by  re- 
porter. A  motion  for  a  new  trial  was  filed, 
which  sets  up  facts  tending  to  show  that  the 
rights  of  tbe  accused  were  not  properly  pre- 
served, and  as  an  afllrmative  defense  to  the 
charge.  In  view  of  tbe  fact  that  the  testi- 
mony was  not  taken  by  the  court  stenographer, 
and  that  the  record  does  not  show  that  the 
court  preserved  the  rights  of  the  plaintiff  in 
error,  we  think  a  new  trial  should  be  awarded. 
The  judgment  la  reversed,  and  tha  etnaa  re- 
manded for  a  new  trial 


IIATHIS  T.  STATE.  KBLLT  v.  STATE. 
(Criminal  Court  of  AppealH  of  Oklahoma. 
Jan.  17,  191i!.)  Appeals  from  McClain  County 
Court;  E.  E.  Olasco,  Judge.  Art  Mathis  and 
W.  A.  Kelly  were  separately  convicted  of  illegal 
sale  of  liquor,  and  appeaL  Judgments  in  both 
cases  reversed.  J.  F.  Sharp  and  A.  W.  Wad- 
lington,  for  plaintiffs  in  error. 

PEK  CURIAM.  The  plaintiffs  in  error  were 
convicted  upon  informations  which  charged 
the  UDlawfnl  possession  of  intoxicating  liquor 
with  the  unlawful  intent  to  sell  the  same.  The 
•ame  witnesses  testified  and  their  testimony 
was  the  same  in  these  cases.  The  only  proof 
of  defendanta'  posBession  of  intoxicating  liq- 
uor attempted  to  be  made  by  the  state  was  a 
number  of  freight  delivery  receipta  and  or- 
ders to  deliver  shipments,  indorsed  on  the 
back  of  bills  of  lading,  which  were  by  the 
agent  and  cashier  of  the  Santa  F4  System  at 
Purcell  identified.  They  testified  that  said  re- 
ceipts were  delivered  to  the  person  ptmng  tbe 
charges  against  any  shipment;  that  they  had 
nothmg  to  do  with  the  actual  delivery  of  the 
freight  themselves,  which  was  made  by  the 
warehouseman,  in  a  different  depot  from  the 
one  in  which  their  offices  were;  that  they 
had  no  personal  Imowledge  or  independent  rec- 
ollection of  the  shipments  or  the  delivery  of 
the  same.  We  believe  this  testimony  is  In- 
sufficient to  show  possession.  There  was  no 
evidence  introduced  tending  to  prove  the  pay- 
ment of  the  special  tax  required  of  liquor 
dealers  by  the  United  Statea,  neither  was  ssiy 
evidence  offered  that  tended  to  prove  unlaw- 
ful intention  to  sell  The  testimony  being  in- 
•uAdent  to  support  tiie  verdict  and  JndinMt, 
it  la  nnnecessary  to  notice  other  iMigWHWta 


of  error.  The  Judgments  la  these  caaes  are 
therefore  rerened. 


MILLION  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  6,  1912.)  Appeal 
from  Creek  County  Court;  Josiah  G.  Davis, 
Judge.  Charles  Million  was  convicted  of  vio- 
lating theprohibitory  law,  and  appeals.  Af- 
firmed. Thompson  &  Smith,  for  plaintiff  in 
error.  Smith  C.  Matson,  Asst.  Atty.  Gen., 
for  the  State. 

FEB  CURIAM.  A  careful  examination  of 
the  record  discloses  no  error  sufficiently  prej- 
udicial to  justify  a  revsrsal  of  this  judgment 
It  is  therefore  affirmed. 


MOBLET  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  6,  191Z)  Appeal 
from  Jackson  County  Court;  W.  T.  McUon- 
neU,  Judge.  BVank  Mobley  was  convicted  of 
violating  the  prohibitory  law,  and  appeals.  Dis- 
missed. H.  B.  Johnson  and  P.  K.  Morrill,  fof 
plaintiff  in  error.  Smith  C  MabHm,  AAst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Judnnent  was  rendered  in 
the  trial  court  on  the  20th  day  of  December, 
1910,  at  which  time  the  trial  court  allowed  00 
days  in  which  to  file  the  appeal  in  this  court 
The  appeal  was  filed  on  the  20th  day  of  Febru- 
ary, 1«11,  more  than  60  days  after  Uie  rendition 
of  the  judgment  ^e  Attorney  General  haa 
moved  to  dismiss  the  appeal  on  this  ground. 
The  motion  is  sustained,  and  tb»  appial  ac- 
cordingly dismissed. 

NELSON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  6,  1012.)  Appeal 
from  Superior  Court,  Muskogee  County;  Far- 
rar  L.  McCain,  Judge.  R.  L.  Nelson  was  con- 
victed of  violating  Mm  prohibitory  law,  and 
appeals.  Affirmed.  0.  W.  Wheatley.  for  appel- 
lant 

PER  CURIAM.  B.  L.  Nelson,  plaintiff  in 
error,  was  convicted  In  the  superior  court  of 
Muskogee  county  for  the  crime  of  selling  In- 
toxicatmg  liquor,  and  w.as  on  January  4,  1011, 
sentenced  to  serve  a  term  of  four  months  in 
the  cotmty  jail  and  to  pay  a  fine  of  $400.  To 
reverse  this  judgment  an  appeal  was  taken  by 
filing  in  this  coturt  on  May  4,  1911,  a  petition 
in  error,  with  case-made.  When  the  case  was 
called  on  the  regular  assignment  for  final  sub- 
mission, the  Attorney  General  moved  to  affirm 
for  failure  to  prosecute  the  appeal  No  briefs 
have  been  filed  and  no  appearance  made  on 
behalf  of  plaintiff  in  error  m  this  court  The 
appeal  having  been  abandoned,  the  motion  to 
affirm  ia  sustained.  Mandate  to  issue  forth- 
with. 


CNBAL  V.  CITT  OF  McALESTEB.  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Jan.  17, 
1012.)  Appeal  from  Pittsburg  Count7  Coart; 
B.  P.  Ounmond,  Jadge.  Will  O'Neal  was  con- 
victed of  selling  whisky,  and  appeals.  Harley 
&  Miller,  for  appellant  T.  D.  Davis,  for  ap< 
I>ellee.  Dismissed. 

PER  CURIAM.  This  case  originated  by 
complaint  filed  in  the  police  court  of  the  ci^ 
of  HcAlester,  before  J.  Bead  Moore,  police 
judge,  wherein  plaintiff  in  error  was  charged 
with  selling  a  half  pint  of  whisky.  From  a 
conviction  there  had  an  appeal  was  taken  to 
the  county  court  of  Pittsburg  county.  Upon 
a  trial  Uiere  had  tbe  jury  returned  a  verdict 
of  guilty,  and  assessed  the  punisbment  at  a 
fine  of  flOO  and  confinement  in  the  city  jail 
of  McAlester  for  30  days.  Judgment  was  en- 
tered in  accordance  with  the  verdict,  and  an 
appeal  was  perfected  by  filing  in  this  court  on 
Jon*  11^  ISll,  a  petitina  ia  error,  with  caae- 
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assignment  of  the  term,  no  appearance  was 
made  on  behalf  of  the  plaiatilf  in  error.  It  is 
evident  that  the  appeal  has  been  abandoBed. 
The  appeal  is  therefore  dIsmisBed,  and  the 
cause  remanded  to  the  conntr  court  of  Pitts- 
burg count?. 


PATTON  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  16,  1912.)  Appeal 
from  Bryan  County  Court;  J.  L.  Bappolee, 
Judge.  G.  W.  Patton  was  convicted  of  violat- 
ing the  prohibitory  law,  and  ai>peals.  Affirmed, 
J.  Q.  A.  Ilarrod,  for  plaintiff  in  error.  Smith 
G.  Matson,  Asst  Atty,  Gen.,  for  the  State. 

FEB  CURIAM.   The  judgment  Is  affirmed. 


PENNER  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan,  17,  1912.)  Ap- 
peal from  Beckham  County  Court;  Jno.  C. 
Hendrix,  Judge.  W.  H.  Penner  was  convicted 
of  a  violation  of  the  prohibition  law,  and  ap- 
peals. Reversed.  John  B.  Harrison,  for  plain- 
tiff In  error. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  on  an  information  which  charged  the 
unlawful  conveyance  of  intoxicating  liquor,  and 
was  on  April  12,  1911,  sentenced  in  accordance 
with  the  verdict  of  the  jury  to  serve  a  term  of 
30  days  in  the  county  Jail  and  to  pay  a  fine  of 
$50.   To  reverse  this  judgment  an  appeal  vras 

Perfected  b^  filing  in  this  court  on  Jun«  15, 
911,  a  petition  m  error,  with  case-made  at- 
tached. From  the  record  it  appears  that  on 
April  5th  the  case  was  called  for  trial  and  a 
jury  was  selected  and  sworn  to  try  the  case. 
The  county  attorney  made  the  opening  state- 
ment. The  first  witness  for  the  state  was  duly 
sworn  and  called  as  a  witness  for  the  state. 
Thereupon  the  defendant  interposed  an  objec- 
tion to  tbe  introduction  of  testimony,  for  the 
reason  that  said  information  had  been  amended 
after  the  defendant  had  entered  bis  plea  there- 
to. Whereupon  the  court  discharged  the  jury, 
and  the  defendant  was  arraigned  and  entered 
a  plea  of  not  guilty  to  the  amended  informa- 
tion, and  another  jury  was  sworn  to  try  the 
case.  The  defendant  then  entered  a  plea  of 
former  jeopardy,  which  was  overruled  by  the 
court.  Prom  an  examination  of  tbe  record  we 
think  the  plea  of  former  jeopardy  as  a  matter 
of  law  was  well  taken.  It  further  appears 
that  there  was  not  sufficient  testimony  to  show 
the  commission  of  the  offense  charged,  or  any 
other  offense  against  tii'e  laws  of  Oklahoma. 
For  the  reasons  stated,  the  judnnent  is  rerers- 
ed,  and  the  cause  remanded,  mth  direction  to 
diuniss. 


PERKINS  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan,  ll,  1912.)  Appeal 
from  Oklahoma  County  Court ;  John  W,  Hay- 
son,  Judge.  H.  M.  Perkins  was  convicted  of 
violation  of  tbe  Drohibitory  law,  and  appeals. 
Dismissed.  F.  W.  Fischer,  for  plalnUff  in 
error. 

PER  CURIAM.  H.  M.  Perkins,  plaintiff  In 
error,  was  convicted  of  a  violation  of  the  pro- 
hibition law,  and,  September  27,  1911,  was 
sentenced  to  serre  a  term  of  90  days  in  the 
county  jail  and  to  pa?  a  fine  of  $250.   An  ap- 

Eeal  was  properly  perfected.  January  9,  1912, 
is  counsel  of  record  filed  a  motion  to  dismiss 
the  appeal.  The  motion  to  dismiss  is  sustain- 
ed, and  the  cause  remanded  to  the  county  court 
of  Oklahoma  countv,  with  direction  to  enforce 
tbe  judgment  therein. 


PEYTON  V.  STATE,  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  17,  1912.)  Ap- 
peal from  Delaware  Count}'  Court;   W.  0. 


Reversed.  G.  W.  Goad,  O.  L.  Rider,  and  H, 
L.  Marshall,  for  plaintiff  in  error. 

PER  CURIAM.  Tbe  plaintiff  in  error  was 
convicted  on  an  indictment  returned  in  the  dis- 
trict court  and  duly  transferred  to  the  county 
court  of  Delaware  county,  wherein  be  was 
charged  with  the  unlawful  sale  of  one  quart  of 
whisky.  The  jury  returned  a  verdict  of  f^ilty. 
April  21,  1911.  tbe  court  sentenced  him  to 
serre  a  term  of  30  days  in  tbe  county  jail  and 
to  pay  a  fine  of  $250.  Prom  an  order  overrul- 
ing a  motion  for  a  new  trial  an  appeal  was 
perfected.  The  material  testimony  on  the  part 
of  the  prosecution  is  snbatantiallr  as  follows: 
Jim  Meredith  testified  that  be  was  acquainted 
with  the  defendant,  and  met  bim  on  tbe  street 
and  told  him  that  he  wanted  some  whisky  for 
Lon  Smith,  bis  brother-in-law,  who  was  down 
.sick  with  the  measles,  and  that  the  doctor  said 
that  he  needed  it;  that  the  defendant  told  him 
tbat  he  did  not  have  any,  but  said  to  wait  a 
minute  and  he  would  see  if  he  could  not  find 
some;  that  he  went  up  the  street,  and  was 
gone  a  little  while,  and  came  btxk  and  told 
bim  to  look  in  an  old  tub  in  tbe  back  of  Dr. 
Holland's  building;  that  he  asked  him  what 
it  was  wortb,  and  he  said  about  $1.50;  that  he 
went  to  Dr.  Holland's  building  and  found  a 
fiat  quart  bottle  of  whisky,  and  that  he  left 
$1.50  on  an  old  counter  that  was  there;  tbat 
be  did  not  pay  tbe  defendant  any  money,  or 
tell  him  that  he  had  left  any  money  there. 
Over  the  objection  of  the  defendant  tbe  Frisco 
Railway  agent  at  Grove  was  permitted  to  tes- 
tify tbat  he  had  in  his  custody  the  records  of 
that  station,  and  among  them  was  a  delivery 
sheet  showing  tbe  delivery  of  a  shipment  of 
two  boxes  of  whisky;  tbat  he  would  hesitate 
to  say  the  name  on  the  delivery  receipt;  tbat 
be  thought  it  was  the  name  of  the  defeodaut; 
that  he  nad^no  personal  knowledge  as  to  what 
the  shipment  contained;  or  as  to  whether  or 
not  the  signature  was  that  of  the  defendant. 
Defendant  testified  on  his  own  behalf  in  sub- 
stance tbe  same  as  the  prosecuting  witness, 
except  tbat  he  stated  that  be  told  him  that  Dr. 
Holland  bad  some  whisky  in  tbe  back  end  of 
bis  building;  tbat  be  was  in  there  and  saw  it; 
tbat  he  never  sold  any  whisky,  and  never  re- 
ceived any  money  from  the  proaecnting  wit- 
ness, and  did  not  know  whether  or  not  he  found 
the  whisky  there.  Dr.  J.  C.  Holland  testified 
that  he  was  acquainted  with  the  defendant: 
that  In  April,  1910,  he  owned  a  building  which 
had  been  used  as  a  meat  market:  tbat  his  of- 
fice bad  been  burned,  and,  the  building  being 
vacant,  he  bad  placed  his  desk  in  tbe  front  part 
of  this  building,  and  was  having  some  repairs 
made;  that  at  the  time  in  question  he  had  a 
quart  of  whisky  in  a  box  or  tub  in  the  back 
end  of  the  room,  and  somebody  stole  it;  tbat 
be  had  given  tbe  defendant  a  drink  out  of  this 
bottle  tbe  day  before  he  missed  it.  The  fore- 
going is  all  the  testimony  offered  on  tbe  trial. 
The  first  assignment  is  that  tbe  court  erred 
in  permitting  the  state  to  introduce  tbe  freight 
delivery  receipts,  without  any  Identification  of 
tbe  defendant's  slgnatore.  We  cannot  conceive 
of  any  principle  of  the  law  of  evidence  that 
would  justify  tbe  admission  of  the  freight  de- 
livery record  of  the  Frisco  station  at  Grove 
against  the  defendant,  with  no  pretense  of 
proof  whatever  that  the  signatures  tiiereon 
were  that  of  the  defendant.  We  think  tbat 
tills  document  was  clearly  Inadmissible,  and 
when  we  consider  the  doubtful  character  of  the 
testimony  of  tbe  prosecuting  witness,  as  tend- 
ing to  show  the  commission  of  the  offense 
charged,  we  are  of  the  opinion  tbat  it  cannot 
be  held  that  this  error  was  not  prejudicial  to 
the  substantial  rights  of  tbe  defendant,  and 
should  therefore  be  disregarded.  It  is  further 
insisted  that  the  evidence  is  insufficient  to  sus- 
tain tbe  verdict  The  juw  must  have  concluded 
tbat  the  defendant  placed  the  bottle  of  whisky 
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la  Dr.  Holland's  bailding,  and  that  the  prosecut* 
Id;  witness  left  the  moner  there  when  he 
took  the  whisky,  and  that  the  defendant  subse- 
quently returned  there  and  secured  the  money. 
This  inference,  we  believe,  is  not  warranted 
from  a  fair  consideration  of  the  evidence.  How- 
ever, the  judgment  of  the  trial  court  must  be  re- 
versed for  Uie  error  already  pointed  out  The 
Judgment  is  therefon  Tererted,  and  llie  cause 
remanded. 


POZZINI  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  5,  im2.)  Appeal 
from  Goal  County  Court;  R.  H.  Wells.  Judge. 
Angelo  Fozaini  was  convicted  of  violatiug  tne 
pronibitory  Law,  and  appeals.  Appeal  dismiss- 
ed. C  M.  nireadgilf.  for  plaintiff  in  error, 
fbnlth  O.  Ibtsott.  Asst  Atty.  Gen.,  for  the 
State. 

PER  CDRIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Coal  county  on 
the  21st  day  of  November,  1910,  on  a  charge 
of  having  the  unlawful  possesaion  of  intoxi- 
cating liquors  with  intent  to  sell,  and  there- 
after on  the  22d  day  of  November  was  sentenc- 
ed by  the  court  to  pay  a  fine  of  $200  and  serve 
80  ^ys  In  the  county  5ail.  The  appeal  was 
filed  in  this  eonrt  on  the  9th  day  of  February, 
1911,  more  than  60  days  after  the  rendition 
of  the  judgment  The  Attorney  General  has 
moved  to  dismiss  the  appeal,  on  Uie  ground 
that  the  same  was  not  med  witbia  the  time 
allowed  law.  Tba  motton  ia  well  taken,  and 
Is  sustained.  Ihe  appeal  is  accordinglr  dis- 
missed. 


SOOrr  T.  BTATBw  (Criminal  Court  of  Ap- 
peals of  OUaboma.  Jan.  11,  1912.)  Appeal 
from  Caddo  County  Court;  C.  Hoss  Hume, 
Judge,  W.  A.  Scott  was  convicted  of  vlolnting 
the  probiblt(n7  law,  and  appeals.  Afflmied. 
Bristow  tt  McFadyen,  for  pialntifr  in  error. 
Smith  0.  Blatson,  Aist  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  Judgment  of  the  trial 
court  Is  afflrmed. 


SMITH  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Dec.  30,  1911.)  Appeal 
from  KsT  County  Court:  Claude  Duvsl,  .lodge. 
W.  A.  Smith  was  convicted  of  a  violation  of 
the  prohibition  law,  and  appeals.  Affirmed. 
Herman  S.  Gurley,  for  plaintiff  in  error.  Smith 
0.  Matson  and  E.  Q.  Salman,  Asst  Attys.  Gen., 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  of  selling  whisky.  No  error  of  law  ap- 
pears, and,  while  the  proof  on  the  part  of  tbe 
prosecution  consists  of  the  testimony  of  a  sin- 
gle witness  of  doubtful  credibility,  it  was  the 
province  of  the  Jury  to  pass  upon  the  weight 
and  credibility  of  the  evidtnce.  Tbe  judgment 
is  therefore  afDrmed. 


SMITH  T.  STATE  (two  cases).  (Criminal 
Court  of  Appeals  of  Oklahoma.  Jan.  16,  1912.) 
Appeals  from  Rogers  Ounty  Court;  H.  Tom 
Kight,  Judge.  Geo.  Smith  was  convicted  of  a 
violation  of  the  prohibition  law,  on  two  infor- 
mations, and  appeals.  H.  Jennings,  for  appel- 
lant Cbaa.  West,  Atty.  Gen.,  and  Smith  G. 
MatsoD,  for  the  State.  Dismissed. 

PER  CURIAM.  The  plaintiff  in  error  in  the 
first  case  was  convicted  on  an  information 
which  chaned  the  unlawful  sale  of  one-half 
irint  of  whisky.  The  jury  returned  a  verdict 
of  guilty.  April  11,  1911,  he  was  sentenced  to 
serve  a  term  of  6  months  in  the  county  Jail 
and  to  pay  a  fine  of  $SO0.  To  reverse  this  judg- 
ment an  Upeal  was  attempted  to  be  taken  by 
filing  in  this  court  on  Jona  13,  1011,  a  pur- 
ported transcript,  which  &ils  to  show  a  cop7 


of  the  judgment  appealed  from.  Th^  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal, for  Che  reason  that  tbe  same  was  not  filed 
in  this  court  within  60  days  after  the  rendition 
of  tbe  judgment.  Tbe  motion  is  well  taken, 
and  is  sustained.  Tbe  attempted  appeal  is 
therefore  dismissed.  In  the  second  case  he  was 
convicted  on  an  information  which  clurged  tbe 
unlawful  sale  of  one-half  pint  of  whisky.  Tlie 
jury  returned  a  verdict  of  guilty.  April  11, 
1911,  be  was  sentenced  to  serve  a  term  of  6 
months  in  tbe  county  jail  and  to  pay  a  fine  of 
$500.  To  reverse  this  judgment  an  appeal  was 
attempted  to  be  taken  by  filing  In  this  court  on 
June  IS,  1911,  a  purported  transcript  without 
petition  in  error.  The  Attorney  General  has 
filed  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  the  same  was  not  fiM  in  this  court 
within  60  days  from  the  rendition  of  the  judg- 
ment. The  motion  is  well  taken,  and  is  sus- 
tained. The  attempted  appeal  Is  therefore  dis- 
missed, end  bolb  cases  are  remanded  to  the 
county  court  of  Rogers  coun^. 


STATE  V.  BROWN.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  11,  1912.)  In  re* 
spouse  to  a  communication  submitted  by  the 
Governor,  the  following  oi^nion  is  submitted  by 
ARMSTRONG,  J.: 

Hon,  lot  Gmce,  Oovemor  of  Oklahoma: 
Your  offldal  communicaUon  of  December  16, 
1911,  transmitting  a  transcript  of  the  record 
and  evidence  taken  in  the  trial  of  the  cause  of 
State  of  Oklahoma,  Plaintiff,  t.  Governor 
Brown,  Defendant,  wherein  said  defendant  was 
cbareed  and  convicted  of  tbe  crime  of  murder, 
and  ois  punishment  fixed  at  death,  received. 
Replying  to  that  portion  of  your  communication 
wherein  you  say,  "I  shall  be  glad  to  know, 
at  your  convenience,  whether  these  proceedings 
bare  been  in  accordance  with  the  uws  of  the 
state,  and  whether  or  not,  in  your  opinion,  the 
judgment  of  this  court  should  stand,"  we  beg 
to  advise  that  we  have  carefully  examined  the 
entire  record,  including  transcript  of  the  pro- 
ceedings and  evidence,  and  find  that  all  ttte 
rigbts  of  the  defendant  were  properly  preserv- 
ed by  the  district  court  of  Lonin  county,  and 
the  punishment  fixed  by  tiie  Jury.  The  evi- 
dence sustains  the  verdict  and  judgment,  and 
we  find  DO  legal  reason  why  the  Judgment  of 
the  trial  court  should  not  stand. 

FURMAN,  P.  J.,  concurs.  DOYLE,  J.,  not 
participating. 


THOMASON  V.  STATE.  (Crinunal  Court 
of  Appeals  of  Oklahoma.  Jan.  6,  1912.)  Ap- 
peal from  Alfalfa  County  Court;  F.  M.  Gus- 
tin.  Judge.  Ed  Thomason  was  convicted  of 
violating  the  prohibitory  law,  and  appeals.  Re- 
versed and  remanded.  A.  J.  Stevens,  for  plain- 
tiff in  error.  Smith  C.  Matson  and  E.  G.  Spll- 
man,  Asst  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  tbe  county  court  of  Alfalfa  county, 
sitting  at  Cherokee,  on  a  charge  of  fnmlshing 
intoxicating  liquor,  and  his  punishment  fixed 
at  a  fine  of  $100  and  confinement  in  the 
county  jail  for  a  period  of  40  days.  The  case 
is  wdl  briefed  and  was  orally  argued.  Upon 
a  careful  examination  of  tbe  record  we  are 
Impelled  to  tbe  conclusion  that  plaintiff  In  error 
did  not  have  a  fair  and  imparnal  trial  as  con- 
templated by  law.  Tbe  judgment  Is  rtversed, 
and  a  new  trial  awarded. 


THOMPSON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  17,  1912.)  Appeal 
from  Tulsa  Oonnty  Court ;  N.  J.  Gubser,  Judge. 
D.  S.  Thompson  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Reversed  and  re- 
manded.   Davldion  &  Willianu,  for  ^aintiff 
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in  error.  Smith  C.  Mfttflon,  AasL  Atty.  Gen., 
for  the  Bute. 

FEB  CURIAM.  Plalntifl  in  error  was  con- 
victed in  tbe  county  court  of  Tulsa  county  at 
the  Jannai7i  1911*  term,  on  a  charge  of  having 
the  aniavfiil  posseMion  of  intoxicating  liquor 
with  intent  to  sell  the  same,  and  his  punishment 
fixed  at  a  fine  of  $300  and  30  days^  imprison- 
ment in  the  count?  jail.  Following  the  doc- 
trine laid  down  by  this  court  in  the  cases  of 
Barr  v.  State,  6  Oltl.  Cp.  — ,  115  Pac.  1009, 
Harper  v.  State,  6  Okh  Cr.  — ,  115  Pac.  1009, 
and  HcDaniel  v.  State.  6  Okl.  Or.  — ,  115 
Pac.  1010,  we  think  the  judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  cause  the  countr  attorney 
to  file  a  proper  information  and  try  th«  case 
anew.    It  la  ao  ordered. 


TUCKER  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec.  4,  1911.)  Ap- 
peal from  Grady  County  Court;  N.  M.  Wil- 
Ilama,  Judge.  A.  W.  Tucker  was  convicted  of 
violanng  the  prohibitory  law.  and  appeals. 
Dismissed.  Charles  J.  West,  At^.  Gen.,  and 
John  H.  Venable,  Co.  Atty.,  for  the  State. 

FEB  CUBIAM.  A.  W.  Tucker,  plaintifF  Id 
error,  was  convicted  in  the  county  court  of 
Grady  county  of  a  violation  of  the  pxohlbitfon 
law.  and  was  on  April  29,  1911.  sentenced  to 
serve  a  term  of  90  days  in  the  county  jail  and 
to  pay  a  fine  of  $100.  To  reverse  this  judg- 
ment an  appeal  was  taken  by  filing  in  this  court 
on  Joly  14,  1911,  a  petition  in  error,  with 
case-made.  October  30ui  on  behalf  of  the  state 
there  was  filed  a  motion  to  dismiss  the  appeal 
for  the  following  reason:  "That  the  appeal 
herein  was  nqt  filed  within  the  limit  of  time 
allowed  by  law  or  an  extension  of  time  granted 
by  the  court ;  the  same  being  one  day  too  late." 
Tho  record  ihowi  that  the  trial  court  allowed 
76  days  in  which  to  perfect  an  appeal  to  this 
court,  which  time  expired  on  July  13tb.  The 
appeal  was  not  filed  until  one  day  later.  No 
response  has  been  made  to  the  motion  to  dis- 
miss. The  motion  is  tiierefore  sustained,  and 
the  appeal  dismissed,  and  the  cause  remanded 
to  the  county  court  of  Grady  county,  with  di- 
rection to  enforce  Its  Judgment  theietn.  Uan- 
date  to  lame  forthwith. 


TnCEBB  V.  STATSL  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  16.  1912.)  Appeal 
from  Oklahoma  County  Court;  Sam  Hooker, 
Judge.  Ben  Tucker  was  convicted  of  violating 
the  protiibitory  law,  and  appeals.  Beveraed 
and  remanded.  Guthrie  &  CudweU.  for  plain- 
tiff in  error.  Smith  0.  Mataon,  Asat  Attf. 
Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Oklahoma  county 
on  the  6th  day  of  September.  1910.  on  a  charge 
of  violating  the  prohibitory  law,  and  his  pun- 
ishment fixed  at  a  fine  of  $100  and  30  days  in 
the  county  jail.  The  proof  In  this  case  clearly 
establishes  possession,  but  there  Is  an  entire 
lack  of  proof  on  the  question  of  intent.  This 
court  has  held  In  a  number  of  eases  Uiat  pos- 
session alone  is  insufficient  to  sustain  a  con- 
viction. The  trial  court,  over  the  objection  of 
plaintiff  in  error,  permitted  the  state  to  prove 
by  hearsay  that  the  plaintiff  in  error  paid  the 
special  tax  to  the  government.  E>very  line  of 
proof  in  the  record  on  this  point  is  incompetent, 
and  should  not  have  been  admitted.  The  jndg^ 
meat  Is  zemsed,  and  the  cause  remanded,  with 
direction!  to  grant  a  new  trial  in  accordance 
with  law. 


WELLS  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Jan.  16,  1912.)  Anneal 
from  Mankall  County  Court;  J.  W.  Falknar, 


Judge.  Joe  Wells  was  convicted  of  violating 
the  prohibitonr  law,  and  appeals.  Reversed  and 
remanded.  Kennamer  &  CoaUe^  for  plaintiff 
in  error.  Smith  0*  Matson  and  S.  G.  SpUmao, 
Asst.  Attya,  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Marshall  county, 
at  the  January,  1911,  term,  of  selling  intoxicat- 
ing liQuoT,  and  on  the  18th  day  of  Febmanr 
thereafter  was  adjudged  to  pi^  a  fine  of  $60 
and  be  confined  in  the  county  Jiall  for  a  period 
of  30  days.  The  proof  upon  which  the  convic- 
tion is  based  is  very  unsatiafactury.  There  are 
other  irregularitlea  ctnnplained  of,  and  opoa  the 
whole  record  we  think  tiiis  judgment  should  be 
reversed,  and  the  cause  remanded  for  a 
trial.  It  ia  80  ordered. 


WHITE  V.  STATE.  (Criminal  Court  of  Ai^ 
peals  of  Oklahoma.  Jan.  6.  1912.)  Appeal 
from  Creek  County  Court;  Josiah  G.  Davis,. 
Judge.  W.  E.  White  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Affirmed. 
Byrne  &  Don  Carios.  for  uppellant. 

PER  CUBIAM.  W.  E.  White,  plaintiff  in 
error,  was  convicted  in  the  county  court  of 
Creek  county  of  a  violation  of  the  prohibition 
law,  and  was  sentenced  to  serve  a  term  of  SO 
dan  in  the  conn^  jail  and  to  pay  a  fine  of 
$10a  December  12,  1910,  judgment  and  sen- 
tence waa  entered.  To  revene  thia  judgment 
an  appeal  was  taken.  When  the  case  was  this 
day  called  on  the  regular  assignment  for  final 
submission,  the  Attorney  General  moved  to  af- 
firm for  failure  to  prosecute  the  appeaL  No 
briefs  have  been  filea  and  no  appearance  made 
on  bebaif  of  the  plaintiff  in  error.  The  appeal 
having  been  abandoned,  the  motion  to  affirm  ia 
hereby  sustained.   Mandate  to  issue  forthwith. 


WILSON  r.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  11, 1^12^  APPeal 
from  Cleveland  County  Court;  F.  B.  Swank, 
Judge.  John  Wilson  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Affirmed. 
B.  F.  Wolf,  for  plabitiff  in  error.  Smith  G. 
Matson,  Aast  Atty.  Guu.  for  the  State. 

FEB  CUBIAM.  The  judgawBt  of  the  trial 
court  is  afibnwd. 


WILSON  et  a),  v.  STATE.  (Orlmlnal  Court 
of  Appeals  of  Oklahoma.    Jan.  17,  19120  Ap- 

Seal  from  Tulsa  County  Court:  N.  J.  Gubser, 
udge.  Leon  Wilson,  Wait  Steen,  Ola  Mc- 
Daniela,  aud  A.  Moore  were  convicted  of  violat- 
ing the  prohibitory  law,  and  appeal.  Dismissed. 
Schaeffer  &  Kerrigan,  for  plaintifb  in  error. 
iSmith  C.  Mataon,  Aast  Atty.  Gen.,  for  the 
State. 

FEB  CUBIAM.  Appellants  were  cmvlcted 
In  the  county  court  of  Tulsa  county  on  a  charge 
of  violating  the  prohibitory  law,  and  on  the 
30th  d^  of  December,  191(^  adjudged  to  pay  a 
fine  of  $100  and  be  imprisoned  in  the  conn^  jail 
for  a  period  of  80  days  each,  at  which  time  the 
court  allowed  30  days  to  make  and  serve  case- 
made,  10  days  for  amendmeots,  5  days  for  set- 
tlement, and  16  days  after  setUement  in  which 
to  file  the  appeal  In  thia  court  The  Attomey 
General  has  filed  a  motion  to  dismiss  the  appeal 
on  the  following  grounds:  "Because  the  record 
iriiows  that  this  is  an  attempted  appeal  from  a 
judgment  of  eonvictlon  for  a  misdemeanor,  ren- 
dered in  the  county  court  of  Tulsa  county  on 
tfae  30th  day  of  Derember,  1910,  and  the  peti- 
tion in  error  and  case-made  were  not  filed  in 
this  court  until  the  lOth  day  of  April,  1911, 
more  than  60  days  after  the  rendition  of  audi 
jodsment ;  no  oraer  having  been  made  extend- 
tng  tba  time  witUn  whia  t»  flla  petitioB  la 
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error  and  ease-mads  In  this  court  b^ond  tbs 
time  allowed  1^  law."  The  motjon  Is  well 
taken,  and  the  appeal  mnst  Im  dismissed,  be* 
cause  this  court  u  without  Jurisdiction  to  » 
Tiew  it.  Dismlsssd. 


BROWN  T.  ROGERjS  et  al.  (Supreme  Court 
of  Washington.  Dec.  16,  1911.)  Department 
1.  Appeal  from  Soperior  Court,  King  Gounty; 
Bojd  J.  Tallmaa,  Jadge.  Action  by  R.  B. 
Brown  against  George  F.  Rogers  and  others. 
From  a  judgment  for  defendants,  plaintiff  ap- 

Ssals.   Affirmed.   Walter  8.  Fulton,  Geoii;e  v. 
Btroth,  and  B.  B.  Brown,  for  appellant  EL 
H.  Koblhas^  (or  respondents. 

PARKER,  J.  This  is  an  action  to  rescind  an 

executed  trade  contract,  by  wblch  the  plaintiff 
traded  to  the  defendant  Kidd  certain  rooming 
house  furniture  and  the  business  in  which  it 
was  used  tat  certain  land  and  $100  In  cash. 
A  trial  upon  the  merits  resulted  in  a  decree 
in  favor  of  the  defendants,  dismissing  the  case, 
from  which  the  plaintiff  has  appealed.  The 
trial  court  made  no  findings.  The  ground  upon 
which  appellant  seeks  a  rescission  of  the  con- 
tract is  utat  he  was  induced  to  enter  into  the 
contract  by  false  and  fraodnlent  representa- 
tions, made  by  certain  of  the  defendants,  touch- 
ing the  condition,  location,  and  value  of  the 
land.  The  evidence  warrants  the  conclusion 
that  the  value  of  the  property  exchanged,  in- 
cluding the  money,  was  about  equal  on  each 
side,  and  there  is  serious  conflict  in  the  testi- 
mony of  the  witnesses  as  to  the  making  of  false 
representations  by  respondents,  inducing  the 
trade.  We  aeree  vritb  the  learned  trial  court 
that  appellant  is  not  entitled  to  the  relief 
prayed  for.  No  useful  purpose  could  be  served 
by  a  detailed  review  of  the  evidence  here.  The 
judgment  is  affirmed. 

DUNBAR.  0.  J.,  and  MOUNT  and  FUIr 
LKBTON.  JJ«  concur. 


SANDERSON  v.  STAT.  (SuOTeme  Court  of 
Washington.  Dec.  20,  1911.)  Department  1. 
Appeal  from  Superior  Court,  King  County ; 
M.  L.  Clifford.  Judge.  Action  by  W.  H.  San- 
derson against  A  H.  Stay.  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 
liougCss,  Lane  &  Duuglas,  for  appellant.  Wil- 
liam Wray,  for  respondent 

PER  CURIAM.  The  respondent  brought 
this  actioD  against  the  appellant  to  recover 
upon  a  ifftaalMotj  note  glTsn  hr  tht  appellant 


to  one  I^ul  Brodnnelsr,  and  hf  Brocknwlflr 
Indorsed  t«  the  respondent  before  matoritr. 
The  appdlant  defended  on  die  ground  that  the 
note  was  obtained  from  him  by  fraudulent  rep- 
resentation made  by  Brockmeier.  He  alleged 
that  the  note  was  given  as  the  purchase  price 
of  certain  shares  of  stock  in  a  coal  mining 
company,  and  that  he  was  induced  to  purchase 
the  stock  because  of  certain  represeutatioiis  made 
by  Brockmeier,  which  he  alleges  were  false  and 
fraudulent;  further  allying  that  the  respondent 
acted  in  collusion  with  Brockmeier  in  the  sale 
of  the  stock,  and  knew  of  such  false  represen- 
tations at  the  time  he  purchased  the  note.  At 
the  conclusion  of  the  evidence  offered  on  the 
trial,  the  court,  on  the  motion  of  the  respond- 
ent, directed  a  verdict  in  resiK>adent'B  favor 
on  the  ground  that  the  appellant  had  not  estab- 
lished his  defense,  or  rather,  had  offered  no 
evidence  to  rebut  the  evidence  of  the  respond- 
ent to  tiie  effect  that  he  was  a  holder  of  the 
note  for  value  and  in  due  course.  The  appel- 
lant excepted,  and  brings  the  case  here,  con- 
tendiag  that  the  case  should  have  been  sub- 
mitted to  the  jury.  We  think  the  action  of  the 
court  was  justified  by  the  record.  It  would 
serve  no  useful  purpose  to  review  the  evidence; 
but,  as  we  read  it,  there  is  but  little  to  impeach 
the  note,  were  it  in  the  hands  of  Brockmeier 
himself.  Much  less  is  there  anythinic  to  im- 
peach it  in  the  bands  of  the  respondentt  who 

Jurchased  for  value  and  before  maturity,  Tlie 
udgment  is  affirmed. 

CUNNINGHAM  et  al.  v.  CITT  OF  TOLA 
et  al.  (Supreme  Court  of  Kansas.  Feb.  10, 
1912.)  On  petition  for  rehearing.  Denied.  For 
former  opinion,  see  119  Pac.  317. 

WEST,  J.  PlalatiffB  apply  for  rehearing  on 
the  sole  ground  that  the  opinion  assumed  that 
they  conceded  the  power  of  the  city  to  pass  the 
ordinance  in  question  if  it  were  reasonable,  and 
call  our  attention  to  certidn  statements  in  their 
brief  to  the  effect  that  they  did  not  make  such 
concession,  but  denied  such  power  in  toto. 
While  in  the  opinion  it  was  assumed  that  such 
power  existed,  it  would  have  been  so  decided, 
had  we  not  understood  it  to  be  conceded.  Sec- 
tion 760,  Gen.  St  1909,  fully  empowers  the 
city  to  construct  and  operate  gas  plants,  and 
to  construct  and  maintain  pipe  lines  for  the 
purpose  of  supplying  Ita  citizens  with  gas;  and 
this  by  necessary  Intendment  carries  with  it 
the  power  to  fix  the  rates  therefor,  and,  of 
course,  the  proper  method  of  fixing  rates  is  by 
the  enactment  of  an  ordinance.  Awlication 
for  rehearing  Is  denied. 
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ABANDONMENT. 

8m  Appeal  and  Error.  {  8^;  Divorce,  |  127; 
MIdh  and  Minenli,  i  79. 

ABATEMENT  AND  REVIVAL 

Sm  GrimlDBl  Law,  i  1032;  Judgment,  Si  858- 
870. 

n.  AirOTHEB  ACTION  PENDING. 

i  9  (Cal.)  A  minority  atockholder  of  a  cor- 
poration by  suing  to  enforce  a  claim  of  the 
corporation  agairat  one  wbo  is  In  control  of 
the  board  of  directors  can  prevent  an  action 
in  the  name  of  the  corporation  Itselt— Ooie- 
wiach  T.  Doran.  119  P.  eSO, 

ABETTORS. 

See  Oriminal  Law,  |  69. 

ABSENCE. 

See  Limitation  of  Actions,  i  81 

ABSTRACTS. 

SM^pe&l  and  Error.  H  585,  639,  7S7;  Costa. 

ABSTRACTS  OF  TITLE, 

See  Vendor  and  Purchaser,  H  140,  141. 

ABUTTING  OWNERS. 

See  Eminent  Domain,  |§  74^163,  275. 

ACCEPTANCE. 

See  Banks  and  Banking.  |  109:  Bills  and 
Notes,  I  516:  Gifts,  t  47;  T^or  and  Pur- 
chaser. H  16,  18. 

ACCESSORIES. 

See  Banks  and  Banking,  t  84;  OrioUnal  Law, 
K  68.  507. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  §  226. 

ACCOMPLICES. 

See  Criminal  Law,  ||  507,  511,  742,  757.  780, 

934,  935. 

ACCORD  AND  SATISFACTION. 

I  25  (Or.)  An  answer,  in  an  action  for  serv- 
ices, held  insufflcieat  as  a  plea  of  the  general 
Iwtne  and  an  accord  and  satisfaction.— Pordy  t. 
Vankenren,  119  P.  149. 


ACCOUNT. 

See  Appeal  and  Error,  f  178;  Corporations,  | 
190;  JuBtices  of  the  Peace,  S  47;  Partner^ 
ship,  {  327. 

ACCOUNT,  ACTION  ON. 

See  Corpoiations,  |  432. 

ACCRETION. 

See  Xavigable  Waters,  {  44. 

ACKNOWLEDGMENT. 

See  Vendor  and  Furehuer,  |  231. 

ZU.  OPB&ATION  AXD  EFFECT. 

|S7  <OkL)  CertiBcate  of  ackDOwledgmoit, 
taken  in  another  state,  hM  sufficient  to  admit 
the  instrument  to  record  under  law  in  force  in 
Indian  Territory  prior  to  statehood.— Skelton  v. 
Dili.  119  P.  267. 

ACQUIESCENCE. 

See  Appeal  and  Error,  S  882;  Boundaries,  SS 
35.  48;  LiJnnctioD,  i  21. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit. 

I.  GROUNDS  AND  CONDITIONS  PBE- 
CEDENT. 

S  I  (Mont.)  "Cause  of  action"  defined. — Cohen 
v.  Clark.  119  P..  775. 

H.  NATUBE  AND  FOBBt. 

1 27  (Colo.)  Cause  of  action  alleged  held  to 
Bound  in  contract  and  not  in  tort.— Bailey  v. 
College  of  Sacred  Heart,  119  P.  1067. 

ni.  JOINDER,  SPLITTING,  CONSOLI- 
DATION, AND  SEVERANCE. 

S  38  (CaLApp.)  A  complaint  by  stockholders 
of  a  corporation  setting  up  a  misappropriation 
of  corporate  fands,  fraudulent  issues  of  shares 
of  Btock,  etc.,  b7  majority  stockholders,  held 
not  open  to  objection  on  the  groond  that  it  set 
up  several  causes  of  action.~--Barvey  v.  Meigs, 
119  P.  941. 

S  38  (Mont.)  Where  a  complaint  states  but 
a  single  contract  with  one  or  more  branches, 
it  is  immaterial  as  to  how  the  complaint  is 
paragraphed.— Cohen  v.  Clark,  119  P.  775. 

S48  (Idabo)  Under  Rev.  Codes,  §  4169. 
uniting  several  causes  of  action  arising  out 
of  tne  same  transaction  or  of  separate  Items 
of  damages  growhig  ont  of  the  tame  facts  as 
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8  part  of  the  same  cause  of  action  held  proper. 
— Unfried  v.  Libert,  ll9  P.  885. 

1 53  (Moot)  While  Buit  ma;  be  broaght  on 
■everal  claims  arising  cat  of  the  same  contract 
as  they  mature,  where  suit  is  delayed  aotil 
more  than  one  Is  due,  all  must  be  sued  for  in 
one  action.— Cohen  t.  Clark,  119  P.  776. 

A  plaintiff  may  not  split  a  single  cause  of 
action.— Id, 

ADEQUATE  REMEDY  AT  LAW, 

See  Equity. 

ADJOINING  LANDOWNERS. 

See  Boondaries;  Frauds,  Statute  of,  |  TOl 

ADJUDICATION. 

See  Courts,  |  96. 

ADMISSIONS. 

See  OrimiDal  Law,  {  351;  Evidence,  ||  222- 
264. 

ADULTERY. 

See  DiTOTce,  i  lOt 

1 1  (CatApp.)  Under  Cir.  Code,  J  93,  an 
onmarried  man  held  incapable  of  committing 
^e  offense  denounced  by  Pen.  Code,  8  269a,  as 
amended  by  Act  March  21,  1911  (St.  1911«  p. 
426).— Ez  parte  Sullivan,  119  P.  620. 

ADVERSE  CLAIM. 

See  Mines  and  Minerals,  H  23-41- 

ADVERSE  POSSESSION. 

See  Easements;  Highways,  I  7;  Limitation 
of  Acti<»u;  waters  and  Water  CoorMi,  |f 
16.  13& 

I.  NATURE  AlTD  BEQUXSITBa. 
(Q)  Parmemt  •<  Taxes. 

|M  (CaL)  Payment  of  taxes  on  lands  ae- 
cording  to  ue  descriptiona  in  deeds,  after  aa 
agreement  estabUBhing  the  boondary  line,  keld 
to  establish  title  by  adverse  possession.— Price 
T.  De  Reyes,  119  P.  893. 

AFFIDAVITS. 

See  Appeal  and  Error,  t$  662,  676;  Ghattd 
Mortgages,  |  97;  Countiee,  |  35;  OriminaJ 
Law,  Sl  912,  1156;  Depositions,  SI  83,  99. 
Ill;  Judges,  I  51;  Judgment,  |{  158,  159: 
New  Tria^  I  160;  Perjury,  8  10:  Pleadint.  f 
817;  Records.  S  18;  Taxation,  |  662. 

AGENCY. 

See  Principal  and  Agent. 

AGREEMENTS. 

See  Oontxacts. 

AGRICULTURE. 

See  Public  Lands,  f  1S1%;  Waters  and  Wa- 
ter Courses. 

11  (Kan.)  Provision  of  Oen.  St.  1909,  H 
8727-8739,  authorizing  expense  of  abating  or- 
chard nuisance  to  be  collected  as  other  taxes, 
held  not  nnconstltntionaL— -Balch  t.  Glenn,  119 
P.  67. 

Oen.  St.  19m,  ift  8727-S7S9,  creating  the 
Entomological  Commission  and  providing  for 
extermination  of  orchard  peats,  held  a  valid 
exercise  of  the  police  power.- Id. 

AIDERS  AND  ABETTORS. 

See  Criminal  Law,  S  59. 


ALIENATION. 

Of  affections;  see  Limitation  <tf  Actions,  f  107. 

ALIENS. 

See  Coustltational  Law,  H  207,  208;  Indians; 
limitation  of  Actions,  |  4. 

I.  DXSABXUTZES. 

1 9  (Mont.)  An  alien  may  not  inherit  lands, 
except  by  grace  of  the  state  where  it  is  sit- 
uated.—In  re  Colbert's  EaUte,  119  P.  791. 

Rev.  Codes,  |  4835,  held  not  In  conflict  with 
Const,  art  8,  I  26,  reUttng  to  the  rlfbt  of 
aliens  to  inherit.— Id. 

ALIMONY. 

See  Divorce,  H  182,  246,  262;  Husband  and 
Wife,  11%.  299. 

ALTERATION  OF  INSTRUMENTS. 

1 12  (Okl.)  It  la  not  necessary  that  consent 
to  an  alteratiott  of  a  written  instmment  be  in 
writing.— Barnett  v.  Effenberg,  110  P.  135. 

S  13  (OkL)  It  is  not  necessary  that  ratifica- 
tion of  an  alteration  of  a  written  instrument  be 
in  writing.— Barnett  t.  Effenberg,  119  P.  135. 

AMENDMENT. 

See  Appeal  and  Error.  H  361,  889,  969,  1041; 
Judgment,  I  803;  Pleading.  H  192,  m  238, 
866. 

AMOUNT  IN  CONTROVERSY. 

See  Oonrfai,  U  120,  212,  222. 

ANIMALS. 

See  Carriers,  {  228;  Exemptions,  |  66;  Fences, 
S  25^ 

ANNULMENT. 

See  Anpeal  and  Bnor,  H  994,  lOlp;  Mnrriafer 

11  ra,  60. 

ANSWER. 

See  Pleading  H  93-129,  372. 

APPEAL  AND  ERROR. 

See  Certiorari;  Owte,  |  254;  Courta,  H  207- 
240%:  Criminal  Law,  U  1020-1186;  Di- 
Torce,  I  182;  Elections,  >  305;  Exceptiona. 
Bill  of:  Executors  and  Administrators,  |  ^)6; 
Homicide,  §|  325-340;  Justices  of  the  Peace. 

kl66:  Mandamus,  |  4;  Mew  Trial,  1  157; 
obibition,  |  8. 

I.  NATUBS  AKD  FOBX  OF  BSBEEDT. 

1 2  (Okl.)  Statute  modifying  law  relating  to 
right  of  appeal  held  not  to  apply  to  jndgmoit 
previously  rendered,  unless  such  intent  u  avi- 
dent^Rolater  T.  Strain,  119  P.  902. 

n.  NATmas  aud  okoukds  of  ap- 
pEixATE  jusismonoir. 

8  19  (Colo.)  The  Supreme  Gonrt  will  not,  aa 
a  rule,  decide  moot  guestiona. — Bailey  t.  Col- 
lege of  Sacred  Heart,  119  P.  1067. 

J 19  (OkL)  The  Supreme  Court  will  not  de- 
e   hypothetical  cases.— Cleveland  Trinidad 
Paving  <Jo.  v.  Wood,  119  P.  123. 

1 19  (Okl.)  Abstract  cases  disconnected  from 
the  grantine  of  actual  relief  will  not  l>e  decid- 
ed by  the  Supreme  Court.— Bryan  t.  SoUivan. 
119  P.  124. 
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m.  DEOISIOKS  BBTXEWABIf. 

(H)  Natare,  Scope,  and  Bfleet  of  DeMaioa. 

1 1  f3  (CialJIipp.)  An  otdw  aettliic  aoids  a  de- 
fault is  not  appMla1de.^BoM  t.  lidaiide*  U9 

P.  532. 

V.  VBESENTATIOM  AHD  BESEHTA- 
TION  nXfpWBB  OOTOT  OF 

OBOvmn  OF  bbtzbw. 

(A>  lasmea  mmA  ftaeitlona  ia  Lower  Oomrt. 

8  171  (CaLApp.)  In  aa  action  (or  broker'a 
commiEHioiiB,  plaintiff  held  not  entitled  to  claim 
for  the  first  time  on  appeal  that  there  was  no 
denial  of  his  allegation  that  be  had  procured  a 
purchaser.— Pebl  v.  Fanton.  119  P.  wO. 

1 171  (Mont)  A  defendant,  vho  acqnleeoed  in 
plaintiff's  treatment  of  a  claim  as  constitnting 
but  a  single  cause  of  action,  held  precluded  from 
insisting  on  appeal  that  the  claim  conaiats  of 
more  tSan  one  cause.— Coben  t.  Cbu^  119  F. 
776. 

1 173  (GaLApp.)  A  defendant,  fai  aa  action 
for  the  dUsoIutlon  of  a  firm  and  for  an  ac- 
counting, held  not  entitled  to  urge  on  appeal 
that  the  judgment  was  in  excess  of  the  amount 
demanded  hy  the  complaint.— Brandt  t.  Salo- 
monaon,  119  P.  946. 

<B)  Objeetlons  and  Motloafl*  aad  Rallnys 

S  185  (Okl.)  Plaintiff,  not  objecting  to  change 
of  judge  ou  motion  of  defendants,  held  not  en- 
titled to  raise  objection  for  the  first  time  on 
appeal.— Wl(^er  v.  Dennis,  119  P.  1122. 

{  1 90  (Colo.)  A  defendant  in  a  suit  for  an  in- 
junction who  did  not  raise  a  question  In  the 
trial  court  held  not  entitled  to  raise  it  in  the 
Supreme  Court.— Kirby  t.  Union  Pac,  Ry.  Co., 
119  P.  1042;  Same  t.  Colomdo  it  S.  By.  Co., 
Id.  1058. 

{  192  (C!aIApp.)  A  defect  In  a  pleading,  set- 
ting up  a  judgment  of  an  inferior  court  as  a 
defense,  cannot  be  raised  for  the  first  time 
on  appeal.— Kriste  t.  International  SaTfaigs  ft 
Exchange  Bank.  119  P.  066. 

9  192  (Idaho)  A  party  cannot  fail  to  raise 
seasonable  objections  and  thereafter  take  ad- 
vantage of  defects  on  appeal. — Nobach  y.  Scott, 
119  P.  295. 

S  193  (Kao.)  Where  the  question  of  misjoinder 
is  raised  for  the  first  time  In  the  Supreme 
Court,  it  will  not  be  considered,- Livermdre  t. 
Ayres,  119  P.  649. 

I  194  (Or.)  In  a  suit  to  determine  adverse 
claims,  plaintiff  held  not  entitled  to  object  for 
the  first  time  on  appeal  that  the  answer  did  not 
charge  a  forfeiture  for  plaintiff's  failure  to  do 
assessment  work. — Merchants*  Nat-  Bank  Mc- 
Keown,  119  P.  334. 

?t  197  (Colo.)  Proof  having  been  admitted 
thont  question  of  the  sufficiency  of  the  rep- 
lication to  permit  It,  held,  its  sufficiency  to  per- 
mit such  proof  could  not  be  questioned  on  ap- 
peal,- Reno  T.  Reno  ft  Jncbem  Ditch  Co.,  119 
P.  473. 

S  215  (Mont.)  Insurer,  not  having  objected 
to  an  instruction  submitting  a  question  to  the 
jury,  and  not  having  requested  a  proper  in- 
struction, held  not  entitled  to  object  to  the  in- 
struction given  on  appeal.— Pelican  v.  Mutual 
Life  Ins.  Co.  of  New  York,  119  P.  778. 

8  216  (OU.)  In  action  against  bank  for  Iocs 
of  diamonds,  instmction  defining  duty  of  bank 
as  to  employment  of  fit  men  held  not  reversible 
error,  In  absence  of  request  for  further  Instruc- 
tion.—First  Nat.  Bank  t.  Tevis,  119  P.  218. 

1232  (Cal.App.)  Where  a  writing  offered  in 
evidence  was  objected  to  as  Incompetent,  irrel- 
evant, and  immaterial,  it  cannot  be  objected  to 
on  appeal  for  Insufficient  execution.— French  t. 
Atlas  Hlllinf  Co.,  119  P.  208. 


8  232  (Mont.)  Where  plaintiff  sued  for  ex- 
penses in  repairing  damages  caused  by  the 
Boodittg  of  a.  mine,  an  objection  that  certain 
Items  sued  for  bad  not  been  proved  to  have 
been  reasonable  was  not  sufficient  to  justify  a 
review  of  an  instruction,  autboriring  a  recov- 
ery of  the  expenditures,  on  the  ground  that 
the  reasonableness  thereof  was  not  proved. — 
Kelly  T.  atr  of  Butte,  119  P.  171. 

TX.  FABTIEa. 

1327  (Or.)  An  appeal  from  a  judgment  dis- 
allowing a  claim  against  a  corporation  in  th« 
hands  of  a  receiver  held  not  a  separate  proceed- 
ing against  the  receiver,  but  a  proceeding 
aniinst  the  fund.— Hafer  v.  Medford  ft  C.  L.  R. 
Co7ll9  P.  337. 

8334  (OkL)  Where  plaintiff  obtained  Judg- 
ment, and,  ajfter  her  death,  petition  In  error 
was  filed  Inr  defendant;  making  her  a  sole_par- 
,  it  will  be  dismissed.- St  tx>uis  ft  8.  fT  R. 
o.  V.  Nelson,  119  P.  625. 
8  336  (Okl.)  Writ  of  error  dismissed  for 
failure  to  join  necessair  parties.— Saunders  T. 
MuUen.  119  P.  963. 

8  336  (Okl.)  Where,  in  action  to  recover  real 
estate,  defeunant's  warrantor  i>  made  a  party, 
and  the  decree  Is  against  plaintiff,  the  warran- 
tor is  a  necessary  par^  to  the  appeal.- HerreU 
V.  Walters.  119  P.  im. 

VH.  REQtnSITES  AHS  FROOEEDnrOS 
FOR  TBAKSFER  OF  CAUSE. 

(A)  Tim«  of  Taktnc  Proeeodlnca. 

8  338  (Okl.)  Amendment  to  St  1893,  8  4452, 
contained  In  Sess.  Laws  1910-11,  c.  18.  reduc- 
ing time  for  appeal,  heU  not  to  apply  to  judg- 
ments entered  before  Its  paasage.— Rolater  t. 
Strain,  119  P.  092. 

8  349  (OkL)  Where  an  infant  Is  plaintiff  in 
error,  and  statutory  period  of  one  year  provid- 
ed by  Comp.  Laws  1909,  8  6082,  has  expired 
before  error  brought,  the  one  year  begins  to 
run  after  removal  of  disability,  and  is  not  an 
additional  period  granted  dorlna  Its  existence.' 
— Beinhardt  v.  Whitmire,  119  F.  126. 

(B)  PctttloM   or  'PrmjuT,  Allowamee,  aad 

Certldeate  or  AffldaTit. 

9361  (Okl.)  Within  the  time  allowed  for 
brin^ring  proceedings  In  error,  amendmeut  to  a 
petition  in  error  is  generally  allowed  as  of 
course.— Haynes  v.  Smith,  119  P.  246. 

(C)  PaymeKt  of  Fees  or  Ooata.  aad  Bonds 

or  Other  Beoarltlea. 

1376  (Wash.)  Under  Rem.  ft  BaL  Code,  8 
1721,  requiring  a  boud  on  appeal,  an  "adverse 
party"  Mid  to  be  one  whose  interests  will  be 
affected  by  a  reversal.— Bruhn  v.  Steffins,  119 
P.  29. 

8  390  (Wash.)  Under  Rem.  ft  BaL  Code,  f 
1721,  a  bond  on  appeal  hM  so  defective  as  to 
amount  to  no  bon^  so  that  appellant  could  not 
file  a  new  bond,  under  section  1734,  but  the 
appeal  must  be  dismissed.— Bmhn  v.  Stefllns, 
119  P.  29. 

i  394  (Idaho)  Under  Rev.  Codes,  |  4809, 
when  two  appeals  are  taken,  one  undertaking 
is  sufficient— Nobadi  t.  Scott,  119  P.  295. 

<D)  Writ  of  Brror,  Citation,  or  Kotlee. 

8  417  (Or.)  A  notice  of  appeal,  when  aided 
the  undertaking  on  appeal,   held  snffident — 
MacMahon  v.  Hull,  119  P.  348. 

J 430  (OkL)  Petition  in  error  dismissed  for 
lure  to  file  praecipe  and  obtain  summons. — 
Hudson  V.  Lapsley,  119  P.  125. 

IS.  flUFERSEDEAS  OR  STAT  OF  VRO- 

OEEsnros. 

1459  (Kan.)  Supersedeas  bond  Aeld  not  to 
stay  execution,  where  there  has  been  no  serv- 
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§465  (Wash.)  Under  Item.  &  Bal.  Code,  i 
1722,  a  bond  on  appeal  from  a  judgment  of 
nonsuit  which  taxed  costs  at  $23,  in  the  form 
of  an  appeal  and  supersedeas  bond,  in  a  pen- 
alty of  $200  only,  held  iiuufficient.— Smith  v. 
Porter,  119  P.  824. 

Z.  RECORD  AMD  PROCEEDINGS  KOT 
Of  RECORD. 

(O  KcecHltr  of  BlU  9t  BSxeeptiou.  Caac. 
or  Statemvmt  of  Pacta. 

$554  (Wash.)  Appeal  from  order  denying 
mutioa-  to  open  judgment  dismissed  for  absence 
of  statement  of  facts.~Sakai  t.  Keeley,  110 
P.  100. 

(D)  Contents,  HakluR,  and  Settlement  of 
CBNe  OF  Statement  of  Kacta. 

8  556  (Okl.)  "Case-made"  defined.— Thomp- 
son V.  Fulton,  110  P.  244. 

1562  (Wash.)  Affidavits  used  on  a  motion 
for  a  new  trial  do  not  becoioe  part  of  the  rec- 
ord by  being:  filed,  but  can  be  considered  on 
appeal  only  when  embodied  in  the  statement 
of  facts  and  covered  by  the  certificate  of  the 
trial  judge.— Hale  t.  City  Cab,  Carriage  & 
Transfer  Co.,  119  P.  837. 

§564  (Okl.)  Settlement  of  case-made  at  in- 
stance of  one  (iefcndaat  without  notice  to  co- 
defendant  hefd  not  valid.— Thompson  v.  Ful- 
ton, 119  P.  244. 

S  564  (Okl.)  Case-made,  not  served  within 
three  days  after  judgment  or  within  exten- 
sion of  time  granted,  will  not  be  considered. — 
Haynes  v.  Smith,  119  P.  246. 

Aq  order  granting  an  extension  of  time  in 
which  to  file  a  case-made  after  expiration  of 
time  originally  granted  is  void. — Id. 

§  564  (Okl.)  A  case-raad<>  held  signed  In  due 
time,  under  Comp.  Laws  1009,  iS  6074.  607B.— 
Denver,  W,  &  M.  Ry.  Co.  v.  Adkinson,  119  P. 
247. 

A  case-made,  being  filed  within  less  than  60 
days  after  signing  and  settlement,  is  filed  in 
time.— Id. 

S  564  (Okl.)  Where  one  party  to  a  joint 
judgment  brings  error,  but  fails  to  serve  case- 
made  or  give  notice  of  the  settling  of  the  same 
to  the  other  judgment  debtor,  the  court  on  ap- 
peal is  without  Jurisdiction.— Price  v.  Coving- 
ton. 119  P.  620. 

S  565  (Okl.)  Notice  to  all  parties  to  action 
of  presentatioD  of  case-made  for  settlement 
hrla  necessary.— Thompson  t.  Fulton,  119  P. 
244. 

§  568  (Okl.)  A  writ  of  error  will  be  dismiss- 
ed on  motion  where  it  does  not  appear  that 
defendant  in  error  was  present  or  bad  notice 
when  the  case-made  was  settled. — 3.  K.  Cobb 
&  Co.  V.  Hancock,  119  P.  U27. 

§569  (Okl.)  TTnder  the  facts,  jud^e  held  aa- 
thorized  to  settle  case-made. — Atchison,  T.  & 
S.  F.  Ry.  Co.  v.  Robinson,  119  P.  238. 

Judge  from  one  district  appointed  to  hold 
court  in  another  district  may,  after  expiration 
of  the  term,  settle  case-made  outside  of  the 
district  in  which  It  was  tried.— Id. 

rU)  Altstrncta  of  Record. 

§  585  (Kan.)  Statement  In  appellant's  ab- 
stract held  not  a  challenge  as  to  sufficiency  of 
evidence  requiring  a  counterabstract.— laver- 
raore  v.  Ayres,  119  P.  640. 

(F)  Halclnff,    Form,     and     Revnlattea  of 
Trnnaoplpt  or  Return. 

J  596  (Cal.App.)  Where  an  appeal  Is  sought 
under  Code  Civ.  Proc.  8  953a,  a  notice  to  the 
derfc  of  an  intent  to  appeal  and  a  request  for 
a  transcript  is  necessary  to  require  the  clerk 


iecuon  Kjo.  v.  oausDury,  ii»  tr,  vn, 

S  604  (Kan.)  The  practice  of  shortening  the 
transcript  by  agreement  between  the  parties 
as  to  what  parts  of  Uie  record  arc  material 
on  appeal  is  commendable.— Readicker  Den- 
ning, 119  P.  533. 

{ 607  (CaL)  Code  Civ.  Proc.  M  941a,  941b. 
941c,  enacted  by  St.  1907,  p.  763,  and  sections 
953a,  953b,  953c  enacted  by  St.  1907.  p.  750. 
held  independent,  and  a  par^  taking  an  appeal 
by  filing  notice  thereof  or  as  authorired  by 
section  940  may  file  a  printed  transcript  and 
copies  as  required  by  the  rules  of  the  Supreme 
Court.— Laos  t.  LiUey  &  Thurston  Co..  119 
P.  100. 

(O)  AntkcDtleatloa  and  Ccrtlfleatloa. 

S6I2  (CaI.App.)  The  clerk  of  the  superior 
court  is  not  required  to  certify  the  transcript 
conrnining  the  reporter's  notes. — Rose  v.  Le- 
laude.  119  P.  532. 

S6I2  (Okl.)  Transcript  on  appeal  must 
show  by  certificate  of  clerk  that  it  is  a  com- 
plete transcript.— Fortune  v.  Parks.  119  P.  134. 

1616  (CaLApp.)  The  clerk  of  the  superior 
court  is  not  required  to  certify  the  pMwrs 
desired  to  be  included  In  ^e  transcript  con- 
taining the  reporter's  notes,  not  included  in 
the  judgment  rolLr-Bose  T.  Lelande.  119  P. 
532. 

(B)  TraastnlHslon,   Piling.   Frlntlafl;»  aad 

Service  o(  Copies. 

1622  (Or.)  Under  U  O.  U  ^  550.  554.  a 
transcript  on  appeal  held  filed  m  time.— Mac- 
Mahon  v.  Hull,  119  P.  348. 

S  625  (Or.)  Under  L.  O.  L.  {  1113,  construed 
with  section  547,  the  clerk  of  the  Circuit  Court 
held  not  authorized  to  waive  the  payment  of 
the  prescribed  fee  as  a  condition  to  filing  a 
transcript  on  appeal  in  a  will  contest. — ^Hart 
V.  Piather,  119  P.  489. 

1627  (Okl.)  Appeal  dismissed  for  failure  to 
file  and  serve  case-made  within  time  allowed. 
— Altus  Alfalfa  Milling  Co.  v.  Tappan,  119  P. 
204. 

g  627  (Or.)  In  view  of  L.  O.  L.  S  554.  subd. 
2,  failure  to  file  a  transcript  in  the  appellate 
court  within  30  days  perfecting  the  appeal,  as 
required  by  subdlviaion  1,  requires  a  dismissaL 
— XIart  V.  Tratber,  110  P.  489. 

(D  Defects,  Obfectlons.  AmeDdKmt.  and 
Correetloa. 

§635  (Wash.)  That  order  denied  motion  to 
open  judgment  because  matter  had  been  for- 
merly adjudicated  held  not  to  prevent  dismis- 
sal of  appeal,  where  evidence  to  show  contrary 
was  not  brought  into  the  record.— Sakai  v.  Kee- 
ley,  119  P.  190. 

I  639  (Or.)  An  appellant  held  entitled  to  be 
relieved  from  his  failure  to  attach  to  the  ab- 
stract a  table  of  its  contents.— UacMahon  t. 
Hull.  119  P.  348. 

§  655  (Idaho)  Motion  for  new  trial  acted 
upon,  though  not  siened,  will  not  be  stricken 
from  the  transcript  on  appeaL— Xobach  v. 
Scott.  UO  P.  295. 

(K)  QneatlonH  Presented  for  Review. 

1671  (Wash.)  Where  a  transcript  failed  to 
contain  an  order  referred  to  in  the  notice  of 
appeal  or  any  motion  or  other  proceedinc  in- 
voking the  court's  action  on  the  qnestion  re- 
ferred to,  it  could  not  be  considered  on  sp- 
peal.— Hale  v.  City  Cab,  Carriage  &  Transfer 
Co.,  119  P.  837. 

g  675  (Cal.App.)  On  conOIctins  affidavits 
alone,  held  the  denial  of  a  motion  for  change 
of  venue  could  not  be  disturbed.— Carpenter 
V.  Sibley,  119  P.  301. 
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i  684  (Wash.)  Denial  of  appUcatioD  for 
change  of  venue,  on  the  gionnd  that  defend- 
ants were  reaidenta  of  another  county  than 
that  In  which  the  action  was  brought,  cannot 
be  reviowed;  the  evidence  on  such  isaue  not 
being  brought  up  by  atatement  of  fact  or  bill 
of  exceptions.— Crltler  T.  Jacobaon  ft  lind- 
Btrom.  119  P.  819. 

S699  (Kan.)  The  burden  Md  npoa  an  ap- 
pellant contending  that  there  1b  no  evidence 
to  Bupport  the  judgment  to  file  a  transcript 
containme  all  of  the  evidence  introduced  pur- 
suant to  Code  Civ.  Proc.  I  C74  (Qen.  St.  1909, 
i  6169),  or  a  statement  therein  that  the  tran- 
script contains  all  of  the  material  evidence. — 
Readicker  v.  Denning,  119  P.  533. 

XI.  ASSIGNMENT  OF  ERBOB8. 

S  724  (Ohl.)  Rulings  on  demurrer  to  plead- 
ing held  not  '^'errors  of  law  occurring  at  tri&l," 
wfthin  St  1S93,  S  4193  (Gomp.  Lawa  1909.  t 
5825).~Ba;neB  t.  Smith.  119  P.  246. 

fi  754  (Okl.)  Where  the  appellant  fails  to  as- 
sign, aa  error  the  overruling  of  a  motion  for  a 
new  trial,  errors  alleged  to  have  occurred  dur- 
ing the  trial  cannot  be  reviewed,— Bnrmi  v. 
Funk,  119  P.  976. 

xn.  BRIEFS. 

1757  (Okl.)  Plaintiff  in  error  having  failed 
to  comply  with  rule  23  (M  Pac.  viii),  relating 
to  abstracts  in  briefs,  an  abstract  filed  by  de- 
fendant in  error  showing- no  error,  the  judg- 
ment of  the  lower  court  will  be  affirmed.— Ar- 
nold V.  Hiker,  119  P.  125. 

S  757  (Okl.)  Where  plaintiff  in  error  does 
not  comply  with  Supreme  Court  rule  2S  (95 
Pac.  viii),  requiriup  abstract  of  transcript  in 
brief,  his  appeal  will  be  dismiased.- Diacon  t. 
Bank  of  Commerce  of  Coweta,  119  P.  204. 

1 773  (CaLApp.)  On  appellant's  failure  to 
file  briefs  as  required  by  Supreme  Court  rule 
2,  snbd.  4  (78  Pac.  vii),  appellee  was  entitled  to 
a  dismfasal.— Ramhart  v.  Gonley,  119  P.  200. 

§773  (Okl.)  Writ  of  error  will  be  diamissed 
for  failure  to  file  briefs  witbin  the  time  limited 
by  rule  7  of  the  Supreme  Court  (95  Pac.  vi).— 
Bank  of  Taft  v.  Thompson,  119  P.  124. 

§  773  (OkJ.)  Writ  of  error  dismissed  for  fail- 
ure to  file  briefs  as  required  by  Supreme  Court 
rule  7  (20  Okl.  viii.  96  Pac  viK— Rmce  v.  Ket- 
cham,  110  P.  124. 

S773  (Okl.)  Failure  to  file  brief,  as  required 
by  rule  7  of  Supreme  Court  (20  Okl.  viii,  95 
Pac.  vi),  field  ground  for  dismissal. — Lugrand 
v.  Harris,  110  P.  127. 

{  773  (Okl.)  Where  plaintiff  in  error  fails  to 
file  brieb  as  required  t>y  Supreme  Court  rule  7 
(95  Pac.  vi),  the  appeal  will  be  dismissed. — Cox 
V.  Rogers,  110  P.  206. 

S  773  (Okl.)  Where  plaintiff  in  error  files  no 
brief,  as  required  by  Supreme  Court  rule  7 
(95  Pac.  vi),  the  appeal  will  be  dismissed. — Mc- 
Clelland V.  Witherall,  119  P.  205. 

1773  (OU.)  Writ  of  error  dismissed  for  fail- 
ure of  plaintiff  in  error  to  file  brief.- Bender 
T.  Bender,  119  P.  205. 

1773  (Okl.)  Writ  of  error  dismissed  for 
failure  to  file  brief  in  compliance  with  rules  of 
court.— Mayo  t.  Milk,  119  P.  060. 

Xm.  SniDSSAI^  WITHDRAWAI.,  OR 
ABAMDOHMENT. 

$781  (Colo.)  A  defendant  in 'writ  of  error  to 
review  a  judgment  docketed  as  authorized  by 
Code  Civ.  Proc.  S  251,  who  obtained  a  super- 
sedeas staying  execution,  held  to  have  volun- 
tarily paid  the  judgment  necessitating  a  dis- 
misGal.— Bull  v.  Dobs  Bros.  Electric  Const.  Co., 
110  P.  156. 

|i78l  (Okl.)  Appeal  will  be  dismissed  as  in- 
volving only  abstract  questiona,  where  judg- 


ment appealed  from  is  satisfied.— Tinker  v. 
McLaughfin-Farrar  Co.,  110  P.  238. 

1790  (Colo.)  Facts  called  to  the  attention 
of  the  Supreme  Court  by  a  plea  in  bar  held  to 
neceaaitate  the  dismissal  of  writ  of  error. — 
Londoner  v.  City  and  County  of  Denver,  119 
P.  166. 

S800  (CalJlpp.)  Motion  to  dismiss  appeal 
for  failure  to  transmit  a  copy  of  the  judgment 
roll  denied  In  Tlew  of  Supreme  Court  rule  16 
(78  Pac.  x). — Poole  v.  Grand  Circle  Women  of 
Woodcraft,  119  P.  201. 

I  SOS  (Nev.)  Facts  stated  held  to  warrant 
an  Inference  of  abandonment  of  an  appeal, 
making  affirmance  of  tlie  judgment  proper.— 
Potosi  Zinc  Mining  Oo.  v.  Mohoney,  119  P. 
776. 

XVI.  REVIEW. 

(A)  Scope  and  Bxieat  In  General. 

I  837  (Or.)  The  undertaking  on  appeal  may 
be  examined  to  Identify  the  judgment  appealed 
from,  to  sustain  the  aufficiency  of  the  notice  of 
appeal— MacMahon  v.  HuU.  119  P.  34a 

{866  (Wash.)  In  determining  whether  the 
trial  court  erred  in  denying  a  motion  for  a  non- 
suit, the  appellate  court  may  only  consider 
plaintiff's  endence.— MaUett  v.  SeatOe.  R.  &  S. 
Ry.  Co.,  119  P.  748. 

(B)  InterloMitorr»  Oollateral,  mm*  Snpple- 
meatarr  Pmeeediuve  «nd  QveatlonH. 

§  870  (Idaho)  Denial  of  nonsuit  at  close  of 
plaintiff's  evidence  held  not  reviewable  on  ap- 
peal from  judgment  or  order  denying  new  trial, 
where  defenduit  offered  evidence  after  the  de- 
nial of  the  nonsuit— Rippetoe  t.  Feely.  119 
P.  465. 

(C)  Pavtlea  fllaUtleA  to  Allege  Brrov. 

{882  (Oolo.)  Where  a  cause  ia  submitted  to 
the  jury  on  a  theory  adopted  and  acquiesced 
in  by  both  parties,  neither  will  be  heard  to 
complain  that  it  was  error.— Mounts  v.  Apt, 
119  P.  160. 

(O)  Amendment*,  Additional  Proofs,  and 
Trial  of  Cause  Anevr. 

I  889  (Wafih.)  On  a  decree  for  a  divorce  on 
a  croas-complaint  not  alleging  jurisdictional 
facts,  held,  that  the  Supreme 'Court  would  re- 
gard the  pleadings  as  amended  to  conform  to 
the  proofs.— Powell  v.  Powell,  119  P.  1119. 

{894  (Or.)  Court  held  not  entitled  to  re- 
view decision  in  divorce  suit,  awarding  cua- 
tody  of  daughter  to  the  wife,  in  view  of  the 
state  of  the  record.- Matthews  v.  Matthews, 
119  P.  768. 

(E)  Fresamptlons. 

{900  (Waah.)  On  appeal  parties  are  pre- 
sumed to  have  made  ail  the  showing  at  their 
command  in  the  trial  court— Scammon  v. 
Scammon,  119  P.  383. 

§  907  (Wash.)  The  court  on  appeal  on  a 
short  record  held  required  to  accept  the  find- 
ings as  true,  and  determine  only  the  correct- 
nt-HB  of  the  decree  based  on  them.— Architec- 
tural Decorating  Oo.  v.  Nicklason,  119  P.  177. 

8  909  (CalApp.)  The  record  on  appeal  by 
plaintiff  in  an  action  for  malicious  prosecution 
not  showing  all  the  evidence,  h^a,  it  woidd 
have  to  be  presumed  that  there  was  a  Bufflcient 
showing  of  probable  cause. — Carpenter  t.  Sib- 
ley, 119  P.  891. 

{917  (Kau.)  Where  judgment  sustaining  de- 
murrer to  petition  is  sustained  by  the  Supreme 
Court  on  the  ground  of  misjoinder  of  causes. 
It  will  be  presumed  that  the  district  court  de- 
cided the  demurrer  on  the  same  ground. — ^New 
V.  Smith,  119  P.  380. 

{ 625  (Wash.)  On  appeal,  prejudice  of  the 
trial  judge  cannot  be  presumed  on  mere  in- 
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oaendo,  baged  on  lanffnaye  QMd  bj  the  trial 
jadfe  in  a  rnlinc.— Wum  t.  Northern  Pac.  By. 
Co..  119  P.  810. 

1928  (CaUlpp.)  The  record  not  purportlnc 
to  contain  all  inBtnictiona  given,  held  refnsu 
of  reqneBted  instrnctionB  may  be  presomed  to 
have  been  Justified  by  inatmctionB  given.-— Car- 
penter T.  Sibley.  119  P.  801. 

1928  (Wash.)  Where  the  Inatmctionf  are 
not  made  a  part  of  the  record,  the  Supreme 
Court  will  assume  that  a  apecified  issue  was 
properly  submitted,— Norwe^an  Danish  Meth- 
odist Episcopal  Church  of  Bpokane  Falls  t. 
Home  Telephone  Co.,  119  P,  8S4. 

1 935  (Mont.)  Elvery  preaumption  In  favor  of 
the  trial  court's  ruling  on  a  motion  to  set  aside 
a  default  judgment  will  be  indulged  in. — Swil- 
ling V.  Cottonwood  Land  Co.,  119  P.  1102. 

(F)  Dlaeretlon  of  I<ow«r  Coart. 

1954  (CaLApp.)  The  issuance  of  a  prelimin- 
ary injunction  is  in  the  discretion  of  the  trial 
court  and  will  not  be  interfered  with  in  the 
absence  of  an  abuse.— Marre  v.  Union  Oil  Co. 
of  California,  119  P.  104. 

1957  (Colo.)  The  discretion  of  the  trial 
court  as  to  vacating  a  default  being  a  legal  and 
not  an  arbitrary  one,  when  the  appellate  coart 
is  convinced  that  snch  discretion  baa  not  been 
properly  exercised,  it  may  review  the  judg- 
ment—Gumaer  V.  Ben,  119  P.  681. 

1957  (Hont)  la  the  absence  of  manifest 
abase  of  discretion,  the  court  on  appeal  will 
not  interfere  with  the  exerdse  of  the  trial 
conrt's  discretion  as  to  setting  aside  a  default 
jadgment.— Swilling  v.  Cottonwood  Land  Co., 
119  P.  1102. 

1 959  (CaL)  Whether  complainant  shall  be 

Eermitted  to  file  an  amended  complaint  Is  with- 
1  the  discretion  of  the  trial  court— Dunphy 
V.  Dunphy,  119  P.  512. 

}959  (CaLApp.)  An  order  denying  relief  un- 
der Code  Cir.  Proc.  §  478,  authorizing  the  court 
to  allow  amendments,  will  not  be  interfered 
with  on  appeal,  where  a  clear  abase  of  the  trial 
court's  discretion  is  not  shown.— Blumer  v. 
Hayhew.  119  P.  202. 

1960  (Mont)  Error  held  not  liable  to  be 
predicated  on  a  ruling  of  the  trial  court  on  a 
motion  for  a  more  specific  bill  of  partlcalars 
where  no  manifest  abuse  of  discretion  was 
shown.— Cohen  v.  Clark,  119  P.  775. 

1966  (Colo.)  Refusal  to  grant  a  continu- 
ance is  reversible  only  for  a  manifest  abase  of 
discretion.— Mounts  v.  Apt.  119  P.  16a 

1 977  (Ohl.)  Grant  of  new  trial  will  not  be 
reversed,  noless  it  can  be  seen,  beyond  rea- 
sonable doabt  that  trial  court  has  manifestly 
erred  as  to  nnmixed  questlou  of  law,— Jacobs  t. 
City  of  Perry,  119  p;243. 

8  982  (Cal.App.)  An'  order  deivlng  relief  un- 
der Code  Civ.  Proc.  8  473,  authorizing  the  court 
to  relieve  from  a  judgment,  will  not  be  inter- 
fered with  on  appegl,  where  a  clear  abuse  of 
the  trial  court's  discretion  Is  not  shown.- Blum- 
er V.  Mayhew,  119  P.  202. 

<0)  4seBtloii«  of  FKct,  T«rdlot*,  and  Fiad- 

8  994  (CaL)  Weight  of  nonexpert  opinions  as 
to  the  mental  capacity  of  plaintiff  in  a  salt  to 
annul  a  marriage  admissible  under  Code  Civ. 
Proc.  I  1870,  subd.  10,  held  for  the  trial  court 
—Dunphy  v.  Dunphy,  119  P.  612. 

S  999  (CaL)  On  appeal  to  the  Supreme 
Court,  the  dedslons  of  the  jnry  on  gnestionti  of 
fact  are  conclusive.— Cordler  r.  Eeffel,  119  P. 

osa 

S  999  (Idaho)  Where  the  only  question  wax 
the  good  faith  of  a  purchaser  before  maturity, 
the  verdict  will  not  be  disturbed.— Winter  v. 
Hutchins,  119  P.  883. 


BEFOBTBR  Xli'J 


5 tool  (Colo.)  A  Judgment  sustained  by  anf- 
ent  evidence,  wiU  not  be  distorbed.  where 
the  errors  assigned  faivolTe  fudy  tiu  evidence.— 
Colnmbla  Savings  ft  Loan  Ass*n  v.  Oanriiron, 

U9  P.  162. 

I  tool  (Idaho)  Appellate  court  held  reanired 
to  set  aside  ve^ict,  not  sustained  by  evioence. 
or  where  bnt  one  conclusion  can  be  dednced 
^m  the  evidence^Bippetoe  t.  Feely.  119  P. 

{  tool  (Ohl.)  Where  there  Is  evidence  rea- 
sonably tendi^  to  sustain  the  verdict,  the 
judnnent  will  not  be  distarbed.-^Ameriean  Wdl 
ft  Prospecting  Go.  t.  Spear,  119  P.  080. 

I  tool  (OkL)  Jadgment  will  uot  be  revv- 
ed, where  there  was  evidence  reasonably  tend- 
ing^to  support  the  verdict — First  Nat  Bank 
V.  Houston,  119  P.  687. 

I  loot  (Okl.)  A  verdict  reasonably  support- 
ed by  the  evidence  will  not  be  disturbed.— Al- 
len V.  Eenyon.  119  P.  960. 

f  loot  (Or.)  A  verdict  sustained  by  evi- 
dence cannot  be  disturbed  under  Const  art  7, 
I  8,  as  amended  November  8,  1910  (Laws 
1911.  p.  7).— Purdy  v.  Vankeuren.  119  P.  Ida 

i  fOOl  (Wash.)  A  verdict  based  upon  prop^ 
er  instructions  and  sustained  by  substantial 
evidence  is  conclusive  on  appeaL — ^Wiles  T. 
Northern  Pac.  By.  Co.,  119  P.  810. 

I  1002  (CaL)  A  verdict  as  to  the  valoe  of 
assessment  work,  based  on  coofiicting  evidmoe, 
will  not  be  set  aside  on  appeal. — Galbreath  v. 
Simas,  119  P.  86. 

S  1002  (Cal.)  A  findiiMC  on  ccmfficting  evi- 
dence wUl  not  be  reversed.— Becfcman  t.  Wa- 
ters, 110  P.  922. 

I  1002  (Cal.App.)  In  an  action  to  charge  a 
principal  with  the  acts  of  his  egtnt,  the  evi- 
dence of  the  agent's  authority  being  conflicting, 
the  finding  of  the  jury  is  conclusive  on  appeal. 
—Robinson  v.  American  Fish  ft  Oyster  Co., 
110  P.  38& 

1  1002  (CaLApp.)  The  Supreme  Court  can- 
not Bay  that  midings  on  conflicting  evidence 
-were  without  sofficwnt  sopport— Gregory  t. 
Lantz,  119  P.  94& 

1  1002  (Idaho)  Yerdict  on  conflicting  evi- 
dence will  not  be  set  aside.— Tbomason  T. 
Lane-Potter  Lumber  Co.,  119  P.  875. 

I  1002  (Mont)  The  finding  of  a  jury  upon  a 
disputed  question  of  fact  held  conclusive  on 
appeal.— Cohen  v.  Clark,  119  P.  775. 

I  1005  (Wash.)  The  verdict,  being  on  con- 
flicting evidence,  and  the  trial  coart  having 
refused  to  interfere  with  it  cannot  be  dialnrb- 
ed  on  appeal.— Critler  v.  Jacobson  &  land- 
Strom,  119  P.  819. 

1  1008  (Or.)  The  court  on  wpeal,  if  trjing 
a  case  de  novo,  must  rive  pecollar  w^ght  to 
the  findings  of  the  trial  Judge,  trying  the  ease 
without  a  jury,  where  his  findiiun  are  baaed 
on  evidence  and  on  a  view. — Sun  iHal  Ranch  v. 
May  Land  Co.,  110  P.  75a 

§  1009  (Cal.)  In  a  suit  to  spedfically  per- 
form a  contract  to  convey,  the  trial  court's 
finding  that  relief  should  be  denied  for  inade- 
quacy of  the  consideration  should  not  be  dis- 
turbed on  appeal,  unless  clearly  unsupported 
by  the  evidence.— Wilson  v.  White,  119  P.  890. 

I  lOlO  (Cal.)  In  a  suit  to  annul  a  marriage, 
a  finding  that  plaintiif  had  not  sufiBdent  mental 
capacity  to  contract  It  would  be  sustained  on 
appeal  unless  there  was  a  total  lack  of  snb- 
stantial  evidence  to  support  it— Ihini>hy  v. 
Dunphy,  119  P.  612. 

1 1010  (CaL.)  Findings  rtsponrfve  to  tin  is- 
sues Aeld  conclusive  on  appesL-^eUogg  v. 
MaUory,  U9  P.  937. 

§  1010  (Okl.)  The  court  on  appeal  wiU  not 
disturb  findings  of  fact  which  there  is  any 
evidence  reasonably  tending  to  eatabliah.— 
Wicker  v.  Dennis,  119  P.  1122. 
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1 1010  (Or.)  A  findiDK  of  the  line  of  hlffb- 
water  mark  of  a  rtrer  m  tbe  estabDshment  of 
a  boundarj  Md  based  on  a  consideration  of  all 
the  circumstances  and  natural  conditions.— San 
Dial  Banch  t.  May  Land  Co.,  119  P.  758. 

Where  a  cause  is  tried  by  the  trial  court 
withont  a  jury,  the  conrt  on  appeal  can  only 
examine  tbe  teatimonj  to  ascertain  whether  or 
not  there  is  any  competent  evidence  snpport- 
inr  the  findings.— Id. 

I  101 1.  A  finding  on  conflicting  evidence  will 
not  be  disturbed. 

— (Kan^  McCullagh  v.  Stone.  119  P.  874;  Mrs. 
A.  K.  Robs  &  Co.  v.  German  AlUance  Ins. 
Co.  of  New  York,  119  P.  1128; 
(Wash.)  Mohr  t.  Pierce  Connty,  119  P.  747. 

1 101 1  <Okl.)  Finding  that  a  woman  and  her 
deceased  child  were  of  Greek  blood  will  not  be 
disturbed  on  appeal.— Skelton  t.  Dill.  119  P. 
267. 

I  foil  (Wash.)  The  trial  court's  finding  op- 
<m  somewhat  conflicting  eridence  will  not  be 
dtstnrfaed  if  supported  by  the  evidence.— Tri- 
bon  V.  School  Dist  No.  S5  of  Columbia  Coun- 
ty, 119  P.  838. 

ilOIS  (Okl.)  The  finding  of  fact  in  case 
tried  by  the  court  and  judgment  after  overrul- 
ing motion  (or  new  trial  will  not  be  disturbed 
if  there  is  evidence  sufficient  to  auatain  them. 
—Wicker  v.  Dennis,  119  P.  1122. 

S  1015  (Wash.)  Where  there  is  a  substantial 
coofllct  in  the  testimony,  the  appellate  court 
will  not  disturb  the  order  of  the  trial  judge 

J;ranting  a  new  trial  on  the  ground  that  tbe  ev- 
dence  was  insufficient  to  justify  the  verdict — 
McGraw  v.  Manhattan  Co.,  119  P.  822. 

{1019  (Okl.)  In  action  in  United  States 
conrt  of  Indian  Territory  before  admission  of 
state,  findings  by  conrt,  sittii^  as  master  in 
chancery,  Md  presnmea  correct,  and  not  to 
be  set  aside,  unless  clearly  erroneous. — EeU- 
man  v.  Kennedy,  119  P.  1000. 

1 1024  (Mont)  A  general  order  denying  a 
motion  to  set  aside  a  default  judgment  is  a 
finding  in  favor  of  plaintifF  on  every  disputed 
question  of  fact  which  Is  conclusive  on  appeal. 
— SwUUng  T.  Cottonwood  Land  Co.,  119  P. 
1102. 

(H)  Hamleaa  Brror. 

1  1026  (Kan.)  Under  Code  Civ.  Proc.  »  141, 
SSI  (Gen.  St  1909,  {{  S734,  6176),  errora  must 
be  prejudicial,  and  the  prejudice  must  affirma- 
tively appear^Saunders  v.  Atchison,  T.  &  S. 
F.  Hy.  Co.,  119  P.  552. 

1  1029  (CalApp.)  In  view  of  uncontradicted 
facts,  Aeld  any  error  in  ruling  on  evidence  or 
instructions  was  harmless.— Carpenter  v.  Sib- 
ley, llA  P.  891. 

1 1031  (Idaho)  On  complaint  on  apuenl 
against  overruling  challenge  to  jaror,  party  Acid 
presumed  not  to  have  been  compelled  to  exer- 
cise all  his  peremptory  challenges.- Bippetoe  v. 
Feely,  119  P.  465. 

1 1032  (Kan.)  A  Jndgment  win  not  be  revers- 
ed because  of  the  adnussion  of  irrelevant  evi- 
dence, where  It  is  not  also  shown  to  be  prej- 
.udicial  to  appellant— Roach  v.  Skelton,  119  P. 
816. 

1 1030  (Kan.)  Defendant  held  not  prejudiced 
by  filing  of  improper  reply.— Bear  v.  Kenyon, 
119  P.  718. 

S 1041  (Kan.)  Allowing  pleadings  to  be 
amended  after  verdict  to  conform  to  proof  held 
not  prejudicial  error.— Pohl  t.  Fulton,  119  P. 
716. 

11042  (Colo.)  Evidence  having  been  admit- 
ted as  though  the  cross-corn  plaint  was  not 
struck  out,  held,  any  error  in  striking  it  out  was 
harmless.— Reno  v.  Reno  &  Juchem  Ditoh  Co., 
119  P.  473. 

1  1047  (Colo.)  A  party  has  tne  right  to  re- 
quire the  trial  conrt  to  observe  the  usual  rules 


of  evidence  In  the  trial  of  a  case,  whether  the 
facts  are  in  sliriit  or  aerloiw  din»Dta.-4onnt> 
V.  Apt,  119  P.  l6a 

f  1050  (CaL)  In  an  action  for  injuries  to  an 
employ^,  the  error  in  admitting  certain  evi- 
dence heid  prejudicial. — Arnold  v.  CaJifomia 
Standard  Portland  Cement  Co.,  119  P.  913. 

I  1050  (Colo.)  The  error,  if  any,  in  allowing 
a  witness  to  state  his  conclusions  not  relating 
to  the  important  issues  in  the  case,  is  not  re- 
versible.—Mounts  V.  Apt  119  P.  150. 

S  1050  (Colo.)  Whether  a  witness  was  in- 
terested In  the  result  of  an  action  against  an 
executrix,  so  as  to  disqualify  him  under  Mills* 
Ann.  St.  {  4816,  is  immaterial,  if  his  testimony 
was  not  prejudicial  to  the  estate. — Cone  v.  Eld- 
ridge,  119  P.  816. 

{  1051  (Okl.)  Admission  of  incompetent  evi- 
dence to  corroborate  nncontra^ted  evidence 
ft«Id  not  reversible  error.— First  Mat  Bank  v. 
Tevis,  119  P.  2ia 

11056  (Colo.)  Error  in  preventing  defendant 
from  testifying  as  to  the  value  of  tte  lands  of 
tbe  parti«i  Md  not  prejacUdal^Moimte  t. 

Apt  119  P.  wa 

S  1058  (CaL)  Exclusion  of  gneaticm,  bi  on 
action  for  personal  injuries,  held  hannlesa. — 
Cordler  v.  KefTel,  119  P.  658. 

i  1058  (CaLApp.)  One  ft«Id  not  hsrmed  by 
the  sastaining  of  objection  to  his  question) 
wbere  witness  thereafter  testified  fully  as  to 
the  matter.— Carpenter  v.  Sibley,  119  P.  891. 

{  1058  (OkL)  Exclusion  of  evidence  held 
harmless  error,  where  tbe  witness  was  subse- 
quently permitted  to  testify  to  the  same  sub- 
ject.—Steward  V.  Commonwealth  Nat  Bank, 
119  P.  216. 

{  1058  (Wash.)  In  an  action  for  personal  in- 
juries, held,  that  the  exclusion  of  evidence  of- 
fered by  defendant  as  to  the  nature  of  the  in- 
Juiies  was  not  prejndldal^-<3ampbell  v.  Wns- 
low  Lumber  Co..  U9  P.  832. 

i  1064  (Cal.)  Instruction,  in  an  action  for 
personal  injuries,  held  hannleas.— Cordler  v. 
Keffel,  119P.  668. 

t  1067  (Mont)  In  an  action  against  a  city 
for  flooding  plaintiff's  mine,  defendant  held  not 
prejudiced  by  tbe  refusal  of  an  instruction  that 
plaintiff  could  not  recover  the  part  of  the  dam- 
ages reimbursed  by  his  cotenant  D.— Kelly  v. 
City  of  Butte,  119  P.  171. 

1  1068  (Idaho)  Instruction,  in  action  on  note, 
that  presence  of  suspicions  drcumstancea 
means  bad  faith.  In  rannection  with  other  in- 
structions and  evidence,  held  not  ground  for 
reversaL— Park  v.  Johnson,  119  P.  oSt. 

f  1068  (Okl.)  The  contention  of  defendant 
that  error  In  instructions  was  harmless  A«iil 
not  sustainable,  where  a  verdict  for  appellant 
would  not  be  set  aside  for  want  of  evidence. 
— Ladow  T.  Oklahoma  Qas  A  Electric  Co.,  119 
P.  250. 

{  1071  (OkL)  Where  ths  evidence  la  nndis- 
pnted  and  merely  a  qnestion  of  law  is  present- 
ed, refnsal  of  a  request  to  state  in  writing  con- 
clusions of  fact  found  is  harmleaB  error.— 
Smith  V.  Roads,  119  P.  627. 

(1)  Brvor  WalT«A  im  AVV«lla*«  0»«it. 

1  1078  (Colo.)  Defendant,  1^  not  arguing  a 
fround  ox  demurrer  to  the  complaint  for  mis- 

Joinder  of  plaintiffs,  waived  the  assignment — 
lailey  v.  College  of  Sacred  Heart,  119  P. 

1067. 

XVa.  DETERBEINATIOH  AlffD  DUPO- 
BITIOH  OF  OAU8B. 

(A)  DefllBloB  Im  a«ner«l. 

SIII9  (Or.)  Certain  defendants  not  appeal- 
ing from  decree  in  a  suit  to  establish  water 
rights  held  to  be  bound  by  tbe  decision  of  the 
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(B)  Afflvmsmec. 

i  1135  (Idaho)  Where  there  appears  no  re- 
versible error  in  the  record,  the  judgment  muat 
be  affirmed.— Thomason  Laoe-Potter  Lum- 
ber Co..  119  P.  875. 

I  1140  (Or.)  Where  the  amoant  erroneously 
allowed  as  damages  in  an  action  for  breach  of 
contract  is  certain,  the  Supreme  Court  maj 
affirm  the  judgment  on  condition  that  plaintiff 
will  renut  sncn  amount.— Ha gestrom  t.  Sween- 
ey, U9  P.  728. 

(O  Hodl«e«tloB. 

SnSI  adaho)  Tfaougfa  Rev.  Codes.  |  3818. 
authorises  the  Snpreme  Conrt  to  modi&  order 
or  judgment  appealed  from,  an  action  for  con- 
Tersion  held  to  tie  remanded  for  new  trial  un- 
der circumstances  stated.— tJnfried  t.  libert, 
119  P.  885. 

tD)  Reversal. 

I  1170  (Colo.)  Error  In  OTerruUng  a  motion 
to  strike  a  claim  against  the  estate  and  a  de- 
murrer thereto  KeU  not  prejudicial  to  the  es- 
tate, and  hence  not  reverBible  under  Mills*  Ann. 
Code,  §  78.— Cone  v.  Bldridge,  119  P.  616. 

SII70  (Idaho)  Under  Rev.  Codes,  t  4281, 
immaterial  errors  or  defects  in  pleadmga  or 
proceedings  mast  be  disregarded.- Kobadi  t. 
Scott,  119  P.  295, 

S  M70  (Okl.)  Under  WUson's  Rev.  &  Ann. 
St.  1903,  I  4344,  Supreme  Conrt  Ittld  required 
to  disregard  errors  not  afEecting  substantial 
rights  of  adverse  party.r-City  of  Pawhusha  v. 
Rush,  119  P.  239. 

1 1 175  (CaL)  In  on  action  upon  an  insur- 
ance policy,  held,  that  findings  would  not, 
where  a  judgment  for  insured  has  been  revers- 
ed on  appeal,  authorize  rendition  of  judgment 
for  insurer.— Fidelity  ft  Casualty  Co.  of  New 
York  V.  Fresno  Flume  &  Irrigation  Co.,  119  P. 
646. 

8  1177  (Cal.)  Effect  of  reversal  of  a  judg- 
ment for  plaintifiF,  and  an  order  refusing  a  new 
trial,  stated.— Stdn  t.  Leeman,  119  P.  663. 

S  1170  (Cal.)  The  court  on  appeal  held  not 
authorized  to  order  a  decree  for  appellant,  but 
will  reverse  the  case  so  that  the  facts  may  be 
established.— Humboldt  Savings  Bank  v,  Mc- 
Cleverty,  119  P.  82. 

(F)  MMdate  and  ProceedlBsa  In  Lovrer 
Court. 

{1195  (Or.)  All  questions  which  could  have 
been  raised  and  adjudicated  on  an  appeal  held 
deemed  adjudicated.— William  Hanley  Co.  v. 
Combs,  119  P.  333. 

APPEARANCE. 

See  Costs,  |  154;  Judgment,  |  143. 

S  9  (Wash.)  A  foreign  corporation  held  to 
have  appeared  generally  so  as  to  waive  defects 
in  the  service  of  summons.- Steenstrup  v.  To- 
ledo Foundry  &  Machine  Co.,  119  P.  16;  Elli- 
ott T.  Same,  Id.  19. 

(23  (Colo.)  The  right  to  a  change  of  venue 
held  waived  by  a  geueral  appearance  and  plead- 
ing to  the  merits.- Kirby  v.  Union  Pac.  Hy. 
Co.,  119  P.  1042;  Same  v.  Colorado  &  S.  Ry. 
Co.,  Id.  1030. 

A  motion  for  a  change  of  venue  must  be 
made  as  soon  as  the  moving  party  acquires 
knowledge  of  the  facts. — Id. 

APPLIANCES. 

See  Master  and  Servant,  H  88-^207. 

APPLICATION. 

.See  Removal  of  Causes,  SS  81.  97. 


See  Waters  and  Water  Courses. 

ARBITRATION  AND  AWARD. 

See  Insurance  S|  682,  666. 

ARGUMENT  OF  COUNSEL 


Sm  A 


and  Error,  1  107 
1171,  1178;  Trial, 


1078;  Criminal  Lew, 
1  108. 


ARREST. 


See  Bail. 


ARREST  OF  JUDGMENT. 

See  Crimiaal  Law,  H  96S,  1023. 

ASSAULT  AND  BATTERY. 

See  Carriers,  19  283,  318;  Criminal  Law.  f} 
108,  448,  814;  Homicide.  H  267,  840;  Indict- 
ment and  Information,  {|  110,  189. 

I.  OXVUt  LIABIUTT. 

(B)  Atttlons. 

S40  (Kan.)  In  an  action  for  assault  and 

battery,  verdict  held  inadequate.— Sundgren  t. 
Stevens,  119  P.  322. 

n.  CKIMINAI.  BESPONSIBILITT. 
(B)  Proacoatton  Mid  PnHlshmeBt. 

I  89  (Cal.App.)  In  a  prosecution  for  abusing 
a  female  child,  her  evidence  held  admissible  to 
show  that  prior  to  their  meeting  at  the  time 
in  question  she  and  defendant  were  Btranxers. 
—People  V.  Barlow,  119  P.  940. 

S90  (Wash.)  In  an  action  for  assault  and 
l)attery,  exclusion  of  evidence  as  to  the  char- 
acter of  the  wound,  and  as  to  the  actual  cause 
of  the  assaulted  person's  death  hetd  proper. — 
State  T.  O'Brien,  110  P.  800. 

S  92  (CaLApp.)  Kvidence  held  to  warrant  a 
conviction  of  abusing  a  female  child  eight 
years  of  age.— People  v.  Barlow,  119  P.  940. 

ASSESSMENT. 

See  Drains;  Municipal  CorporatiiHis.  ${  280. 
204,  425-514;  Waters  and  Water  Courses,  1 
231. 

ASSIGNMENT  OF  ERRORS. 

See  App«a  and  Error,  ||  724,  754. 

ASSIGNMENTS. 

See  Bills  and  Notes,  |  427;  Frauds,  Statute 
of,  »  63.  329;  Landlord  and  Tenant,  J  20S; 
Municipal  Corporations,  M  353,  376;  Trusts, 
1  43:  Turnpikes  and  Toll  Roads,  |  28;  Ven- 
dor and  Purchaser,  {  214. 

ASSOCIATIONS. 

See  Taxation,  S  356. 

8  t  (Kan.)  The  Anti-Horse  Thief  Association 

of  Kansas  is  a  voluntary,  benevolent  associa- 
tion.—McLaufrhlin  V.  Wall,  U9  P.  541. 

§  3  (Kan.)  Articles  of  ajireement  of  benevo- 
lent association  held  to  constitute  a  contract  be- 
tn'cen  the  members,  which  the  court  will  en- 
force, if  not  immoreJ  or  contrary  to  public  pol- 
icy.-—McLau^lil  in  V.  Wall,  119  P.  541. 

Under  constitution  of  Anti-Horse  Thief  Asso- 
ciation, State  Order  held  the  supreme  tribunal, 
without  the  sanction  of  which  no  subordinate 
order  can  exist, — Id. 

8  25  (Kan.)  Decision  of  state  order  of  Anti- 
Horse  Thief  Association  that  a  subordinate  or- 
der has  cenned  to  exist  held  final. — McLaughlin 
V.  Wall,  119  P.  541. 
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ASSUMPSIT,  ACTION  OF. 

See  Money  Becetved. 

ASSUMPTION. 

Of  risk,  aee  Master  and  Semnt,  H  206-226, 
260,  28& 

ATTACHMENT. 

See  Fraudolent  Gonverances,  1  96;  Gamish- 

ATTORNEY  AND  CLIENT. 

Bee  Attorney  General;  CoDtiDoance,  |  20; 
Graitractm  I  111;  Criminal  Iaw,  {  S98;  Bz- 
eention,  1  228;  Pleading,  1  28& 

XV.  COMPENSATION  AN1>  XJEN  OF 
ATTORNXrS'. 

(A)  Fees  aad  Otker  Remnaeratloii. 

{  141  (Wash.)  GerUin  charns  by  an  attor- 
ney held  not  reasonaUe  feea^BaldwIn  t.  Ifilla, 
119  P.  816. 

(B)  UvB. 

J  189  (Kan.)  Under  Laws  1905,  «.  68.  f  1 
(Gen.  St  1909.  S  435),  attonieyB  for  plaintiff 
held  entitled  to  enforce  a  lien  afrainst  defend- 
ant, notwithstandinx  aettlement  of  another  suit 
on  ihe  same  cause  of  action. — Anderson  v.  Met- 
ropoUtan  St  By.  Co.,  U9  P.  379. 

ATTORNEY  GENERAL 

See  Qno  Warranto,  SS  83,  S2. 

I  7  (Kan.)  Gen.  St.  1900.  t  8906,  relating  to 
duties  of  Attorney  General  on  requirement  of 
Governor,  held  mandatory.— State  v.  Dawson, 
110  P.  360. 

Proceeding  for  examination  of  witnesfiea  un- 
der prohibitory  law  (Gen.  St.  1009.  %  436^ 
held  a  matter  in  which  the  Attorney  General 
has  no  discretion  to  refuse  to  prosecnte,  when 
requited  by  the  Governor. — ^Id. 

It  is  within  authority  of  Governor  to  name 
witness  to  be  subpoenaed  by  the  Attorney  Gen- 
eral. In  proceeding  under  prohibitory  law  <Oen. 
St  1900,  I  4366),  for  the  examination  of  wit- 
nesses.—Id. 

The  word  "prosecute,"  within  Gen.  St.  1909, 
8  S906.  providing  that  the  Attorney  General 
shall  appear  for  the  state  in  certain  cases,  de- 
fined.—id. 

AUTHORITY. 

See  Appeal  and  Error,  |  1002;  Banks  and 
Banking,  109;  Brokers,  1  8;  Corporations. 
Sg  432,  046;  Counties,  S  178;  Principal  and 
Agent,  SS  51.  97-124,  147. 

BAIL 

n.  nr  obiminai.  pboabovtioni. 

173  (Okl.)  Wilson's  Rev.  &  Ann.  St  1903, 
S  5774,  relating  to  deposit  in  lieu  of  bail,  held 
repngnant  to  Bill  of  Rights,  S  8.— Whiteaker 
V.  State,  119  P.  1003. 

Under  Wilson's  Rev.  &  Ann.  St  1903,  8S 
5403.  M13,  S774,  deposit  by  third  person  held 
conclusively  presumed  to  be  the  money  of  de- 
fendant and  to  be  treated  accordingly. — Id. 

Denial  of  petition  of  third  person  depositing 
money  for  defendant  in  lieu  of  bail,  pursuant  to 
Wilson's  Rev.  &  Ann.  St  1903,  fi  5774,  for  an 
order  upon  the  clerk  of  the  court  to  torn  the 
money  over  to  him,  held  not  error.— Id. 

Fail  lure  of  judge  to  sign  order  for  release  of 
defendant,  as  required  by  Wilson's  Rev.  & 
Ann.  St.  1903,  S  5773,  held  not  to  render  un- 
lawful prisoner's  discharge  so  as  to  save  for- 
feiture of  money  deposited  in  lieu  of  ball 
under  section  6774. — Id. 


I  77  (OUJ  Under  Wilson's  Rev.  &  Ann.  St 
1803,  S  5776,  failure  of  court  to  make  entry  on 
minutes  A«Id  not  to  save  forfeiture  of  deposit 
in  lieu  of  baiL— Whiteaker  v.  SUte,  U9  P. 
1003. 

S  79  (Wash.)  A  verdict  of  acquittal  In  a  pros- 
ecution for  selling  liquor  without  a  license 
held  to  discharge  a  prevlona  default  on  a  bail 
bond  entered  upaa  the  discovery  of  the  ab- 
sence of  the  defendant  from  the  conrtroom  at 
the  time  the  jury  was  ready  to  retnm  a  ver- 
dlct.-State  t.  Main,  118  P.  844. 

BAILMENT. 

See  Carriers,  Si  155-177;  Warehousemen. 

BALLOTS. 

See  BlectiOnB,  H  162,  181. 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  S  216;  Bills  and  Notes, 
S8  4^,  516;  Kstoppel,  S  118;  Evidence,  f 
21;  Trusts,  I  35;  Warehousemen. 

n.  BAHKma  gobporatiovb  and 

ASSOGIATIONS. 

(B)  ImsalvcBeT   aad  Dlvaolvtlon. 

i84  (Idaho)  Bev.  Codes^  S  2986,  held  to 
make  officer  of  bank  receiving  deposit  while 
bank  is  insolvent  liable  as  prind^  even  If 
the  distinction  between  prlndpals  and  acces- 
sories be  recognised.— State  v.  Cramer.  119  P. 
30. 

"Insolvent"  as  used  in  Rev.  Codes,  S  2985, 
relating  to  criminal  responsibility  for  receiving 
deposits  in  bank  while  insolvent  defined.— Id. 

Rev.  Codes,  S  2985,  held  intended  to  make  all 
o£Bcers  who  have  Icnowledge  of  insolvent  con- 
dition of  bank  responsible  tor  acts  of  employes 
in  receiving  deposits.— Id. 

Under  Rev.  Codes,  f  2985.  vice  president  and 
business  manager  of  bank,  permitting  it  to  re- 
ceive deposits  while  insolvent,  held  criminally 
responsible  though  not  personally  receiving  de- 
pontB.~-Id. 

in.  FTTNOTIONB  AND  DEAUnfOS. 

(B)  Repreaentatlon   of  B^mIe  b]r  Officer* 
and  Aarents. 

1 109  (Or.)  A  cashier  of  a  bank  cannot  dele- 
gate to  an  officer  of  another  bank  authority  to 
accept  drafts  in  such  cashier's  name.— United 
States  Nat  Bank  of  Vale  v.  First  Trust  & 
Savings  Bank  of  Brogan,  119  P.  343. 

An  acceptance  by  an  officer  of  a  national 
bank  held  not  to  bmd  a  state  bank,  and  hence 
not  to  be  evidence  of  an  acceptance  required 
by  14.  O.  L.  S  6865.-Id. 

<D)  CollectlOBs. 

8  171  (CaLApp.)  In  an  action  for  damages 
for  failure  of  a  bank  to  collect  a  note,  held,  in 
view  of  Civ.  Code,  S  3149,  that  the  bank  was 
liable.— Kriste  v.  International  Savings  &  Ex- 
change Bank,  119  P.  666. 

BAR. 

See  Appeal  and  Error.  S  TOO;  Corporations,  | 
217;  Counties,  S  200;  Limitation  of  Ac- 
tions. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Associations. 


BENEFITS. 


See  Escrows. 
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Sea  Bridence^  |i  157-178. 

BIAS. 

See  Appeal  and  Error,  i  825;  Jadgea,  |  61; 

Witnesses,  |  372. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  BiOs  and  Notes,  i  613. 

BILL  OF  PARTICULARS. 

See  Appeal  and  Error,  i  960;  Pleading,  i  817. 

BILLS  AND  NOTES. 

See  Appeal  and  Error.  {  1068;  Banks  and 
Banking,  §S  lOS,  171;  Chattel  Mort»«eB,  1 
41;  Corporations,  S  432:  Criminal  Law,  {i 
1168,  1172;  Estoppel,  i  118;  Evideace,  | 
21;  Executors  and  Administrators,  S  227; 
Gaarauty;  Principal  and  Agent,  K  104,  156; 
Principal  and  Surety,  |  200;  Subrogation; 

.  Ttiel.  18  194.  236 ;  Witnesaea,  }  268. 

I.  BEQinUTBS  AHD  TAXiIDITT. 

(B>  Form  OoBt«nt«  of  Pvomlaaory 

Hotea  and  Daelbllla. 

528  (Okl.)  A  note  dated  in  Texas  and  pay- 
e  there  held  a  Texas  contract. — Steward  t. 
Commonwealth  Nat.  Bank,  119  P.  216. 

nr.  irEOOTIABII.rrT  AKB  TRANSFER. 
(A)  luatroKAitta  HearotlKblet 

1 157  (Wash.)  A  note  held  a  negotiable  in- 
atmment,  withbi  Bern.  &  Bal.  Code,  H  8S92, 
33^.— Barker  v.  Sartori.  119  P.  611. 

S  163  (Wash.)  A  demand  note  held  a  nego- 
tiable iostniment  within  2  Rem.  &  Bal.  Code,  |fi 
aa92.  3394.— First  Nat.  Bank  v.  SuIUvan,  119 
P.  820. 

8  167  (Wash.)  Provisions  of  mortgagee  held 
not  imported  Into  notea,  so  aa  to  make  them 
nonnegotiable.— Barker  t.  Sartori,  110  P.  611. 

V.  RIGHTS  Aim  I.IABII.ITIi:S  ON  IN- 
DORSEMENT OR  TRANSFER. 

(A.)  Ia<or«emeM4  Before  DeliTerr  to  or 
Truuitor  by  Payee. 

1226  (Cal.)  One  rignlng  a  note  as  accom- 
modation indorser.  before  it*  execution,  held 
bound,  though  be  personally  received  no  con- 
sideration from  the  payee.—Gonsolidated  Lum- 
ber Co.  V.  Fidelia  &  Deposit  Co.  of  Maryland, 
119  P.  606. 

(D)  Bona  Fide  Parehuen. 

{ 327  (Wash.)  One  held  a  holder  in  dne 
course  of  a  negotiable  note.— Barker  v.  Sartori. 
119  P.  611. 

§339  (Idaho)  Those  executing  note  held 
chargeable  with  a  higher  degree  of  diligence 
than  those  who  purchase  it  in  due  conrse. — 
Vaughn  v.  Johnson,  119  P.  879. 

Purchaser  of  note  in  dne  course  held  charge- 
able only  with  facts  actually  known,  or  such  as 
would  lead  to  further  inquiry. — Id. 

8342  (Wash.)  The  purchasers  of  a  nego- 
tiable instrument  were  only  bound  to  inquire 
into  the  regalarity  of  the  indorEement  thereon, 
if  the  only  irregQlarity  on  the  face  of  the  note 
waa  that  it  waa  not  indorsed  by  the  payee.— 
Barker  t.  Sartori.  119  P.  611. 

{346  (Idaho)  In  action  on  note,  the  jury 
heid  entitled  to  consider  the  circumstances  aur- 
rounding  the  transaction  in  determining  wheth- 


Inatmedon,  In  action  on  note,  ttiat  prcaenoa 
of  Buapidoua  circumstancea  meana  bad  taifh. 

held  erroneous. — Id. 

5370  (Wash.)  A   negotiable  note   held  only 
d  for  failnre  of  consideration  in  the  banda  m 
the  original  parties  or  penou  cha^rable  with 
notice  of  the  want  of  conaiderBtlon.— BariKT 
Sartori,  119  P.  611. 

Vn.  PAYMENT  AND  DXSCHARGB. 

8427  (CaLApp.)  Sale  of  certain  land  by  de- 
fendant and  payment  of  the  price  on  a  mort- 
gage without  the  consent  of  plaintiff  bank,  to 
which  defendant's  vendor  bad  assigned  defend- 
ant's purchase-moncv  notes,  Md  not  a  ntiafac- 
tion  of  the  notes.- Exchange  Nat.  Bank  v.  Bo«^ 
119  P.  898. 

Vm.  ACTIONS. 

8  492  (Or.)  Where  the  execution  of  a  note  ia 
denied,  there  ia  no  presumption  in  favor  of  ita 
regularity  or  the  faimeea  of  the  transaction. — 
Long  T.  Hoedle.  U9  P.  484. 

8497  (Idaho)  Mere  evidence  of  fraud  in 
procuring  note  held  not  to  raiae  presumption  of 
bed  faith  of  purchaser.— Vaughn  v.  Johnson, 
119  P.  879. 

Evidence  of  fraud  in  procuring  note  AeM  to 
shift  burden  of  proof  aa  to  good  faith  of  pur- 
chaaer.— Id. 

8  503  (OkL)  In  action  on  note  hj  indorsee 
before  maturity  for  value,  evidence  that  consid- 
eration had  filled  held  inadmia^ble  where  it 
was  not  shown  that  indorsee  had  knowledge 
thereof  before  purchase.— Steward  v.  C<xmnon- 
wealth  Nat.  Bank,  119  P.  216. 

8  506  (Idaho)  Evidence  in  action  on  note  of 
representations  by  agent  of  payee  held  admis- 
sible under  circumstances  stated.— Pnrk  v. 
Brandt,  119  P.  S77. 

8  509  (Idaho)  Evidence  of  fraud  in  procar- 
ing  note  held  admissible  to  sldft  burden  of 
proof  as  to  good  faith  of  purchaser. — Vaughn  v. 
Johnson,  119  P.  879. 

8  509  (Idaho)  In  an  action  on  a  note  hy  an 
alleged  purchaser  for  value,  he  may  introduce 
the  canceled  check  which  be  claims  to  have 
given  in  payment  of  the  note.— Winter  v.  Hut- 
china.  119  P.  883. 

8  513  (Or.)  In  an  action  npon  a  blU  of  ex- 
change certain  evidence  held  immaterial  under 
L.  O.  Lu  8§  5960.  6022.— United  States  Nat 
Bank  of  Vale  v.  First  Trust  &  Savings  Bank 
of  Brogan,  119  P.  343. 

8  516  (Cal.)  In  an  action  for  money  receiv- 
ed by  defendant  bank,  which  plaintiff  claimed 
under  orders  given  to  plaintiff  for  street  re- 
pairs, and  accepted  by  it,  evidence  Aeld  to  show 
that  plaintiff  and  tiie  bank  contemplated  that 
the  acceptance  shonld  only  apply  to  the  gen- 
eral contractor's  equities  at  the  completion  of 
the  contracts.— Whittier  v.  Home  Savings  Bank 
of  Los  Angeles.  119  P.  02. 

8  525  (Idaho)  Mere  evidence  of  fraud  in  pro- 
curing note  i^M  not  to  be  conridered  by  jury 
in  determining  purchaser's  knowledge  of  de- 
fects in  note. — Vaughn  v.  Johnson,  119  P.  879. 

Evidence  of  fraud  in  procuring  note  held  not 
to  tend  to  establish  bad  faith  of  purchaser. — Id. 

8  526  (Cal.)  Evidence  held  to  aathorise  a  find- 
ing that  an  option  given  by  a  note  to  declare 
ita  principal  due  for  nonnayment  of  interest 
waa  not  exercised.— Consolidated  Lumber  Co.  v. 
Fidelity  ft  D^^t  Go.  of  Maryland.  U9  P. 
506. 

8  537  (Ol)  Evidence  that  an  Indorser  of  a 
note  did  not  waive  its  presentment  to  the  mater 
when  due  held  suflScient  to  go  to  the  Jary. — 
Consolidated  Lnmber  Co.  v.  Fidelitr  ft  Dqnslt 
Co.  of  Maryland,  119  P.  606. 
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{538  (Idaho)  In  an  actiotf  on  note,  instruc- 
tion covering  Bev.  Codes,  %  3609,  defininif  a 
holder  in  due  course,  and  adding  Utat  if  btle 
of  payees  was  defectlTe  for  an;  reason  the 
holder  mast  show  that  he  was  a  holder  in  dne 
course,  held  erroneoas.— Park  v.  JohnsoOf  119 
P.  62. 

§  538  (Idaho)  In  action  on  note,  inatroction 
on  issue  whether  plaintiff  was  a  holder  in  apod 
faith  held  proper.— Park  t.  Brandt,  119  P.  877. 

S  538  (Idaho)  In  action  by  indorsee  of  note, 
instruction  as  to  eG^t  of  knowledge  of  like 
transactions  held  erroneons.— Taoghn  t,  John- 
son* 119  F. 

BOARDS. 

See  Counties,  ifi  47,  53.  177,  178.  200;  Crim- 
inal Law,  i!  507;  Municipal  Corporations.  | 
495;  Schools  and  School  DiBtricbn,  |  IW; 
Woods  and  EVirests. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  S|  827-370;  Ejectment. 
I  17;  Vendor  and  Pnrchaser,  1  281. 

BONDS. 

See  Appeal  and  Error,  U  376-394.  417.  469. 
46S:  Bail;  Commerce,  {  46;  Corporations. 
I  4S2:  Counties.  U  177.  178;  Mandamns.  S« 
55,  103;  Manicipal  Corporattons,  H  910-935; 
Frlndpa]  and  Sazety.  {  139;  Statutes,  1 123. 

BOOKS. 

See  Bhridence,  H  864.  376. 

BOUNDARIES. 

See  Adverse  Possession;  Appeal  and  Error,  | 
1010;  Frands,  Statute  o£  I  70;  Navigable 
Waters,  {  86. 

ZX.  BVIDEHOB,  ABOEBTAXMICBNT.  AlfS 
ESTABUSHMBHT. 

135  (CaL)  In  an  action  to  quiet  title,  evi- 
dence as  to  acquiescence  and  knowledge  of 
plaintiff  held  admissible.— Price  v.  De  Reyes, 
119  P.  803. 

I  36  (Gal.)  In  an  action  to  quiet  title,  sur- 
veyor's map  held  admissible.— Price  v.  De 
Keyes,  119  P.  893. 

i  37  (Wash.)  In  an  action  to  quiet  title  to  a 
strip  of  land,  evidence  held  insufflcient  to  estaE>- 
lish  the  line  contended  for  by  plaintiffs. — Bip- 
pey  V.  Harrison,  119  P.  178. 

S37  (Wash.)  The  rule  that  evidence  to  es- 
tablish an  estoppel  in  a  boundary  line  contro- 
versy must  be  clear  and  convincing  does  not 
■■PPvt  where  the  evidence  on  both  sides  is  of 
the  same  kind^Windsor  t.  Sarsfield,  119  P. 
1112. 

8  46  (Wash.)  Evidence  held  to  estabUsh  an 
agreed  boundary  line,  precluding  the  vendors 
from  recovering  any  part  of  the  land  on  the 
further  side  of  the  line  M  fixed^Wlndsor  v. 
Sarsfield,  119  P.  1112. 

1 47  (Wash.)  Builders  of  a  line  fence  held  es- 
topped from  denying  it  as  a  monument,  as 
gainst  adjoining  Innocent  purchasers.— Ripitey 
V.  Harrison,  110  P.  178. 

{48  (Cal.)  Parol  agreement  between  owners 
of  adjoining  lands  as  to  the  boundary  line  be- 
tween them  held  to  establish  the  line  so  agreed 
upon  as  the  true  boundary  line.— Price  v.  De 
Reyes,  119  P.  893. 

In  an  action  to  establish  a  boundary  between 
roterminouB  lands,  held,  that  the  line  bad  been 


bonndary  line  by  agreement  of  parties  that 
the  true  line  be  unascertai  cable,  or  that  there 
should  have  been  a  dispute  as  to  it  prior  to 
the  agreement.— Id. 

{  53  (W ash.)  A  purchaser  of  land  has  a  right 
to  have  it  as  bounded  by  original  monuments 
and  locations.- Rippey  v.  Harrison,  119  P.  178. 

S  53  (Wash.)  The  measure  of  damages  for 
the  negligent  error  of  a  surveyor  in  ascertain- 
ing the  boundaries  of  a  lot  stated.- Taft  v. 
Rutherford,  119  P.  74a 

Certain  matters  Md  no  defense  to  an  action 
for  damages  caused  by  a  surveyor's  negligence 
in  ascertaining  the  boundaries  of  a  lot— Id. 

In  an  action  against  a  surveyor  for  a  negU- 
rent  error  in  ascertaining  the  boundaries  of  a 
lot,  evidence  held  to  show  that  due  care  was 
not  used.- Id. 

S  54  (Kan.)  Under  Laws  1891,  c  89,  $S  9.  10 
(Gen.  St  1909,  H  2274,  2275),  report  of  writ- 
ten survey  held  to  iiave  been  filed  by  county 
surveyor  as  to  any  person  having  knowledge  of 
the  facts  at  the  time  it  is  left  In  the  office  for 
filing,  though  not  Indorsed  as  filed  till  a  subse- 
quent date.— Anderson  v.  Roberts,  119  P.  854. 

BREACH. 

See  Contract!,  If  846,  800;  Ctfrenuta,  i  127. 

BRIBERY. 

See  Criminal  Law,  8  607. 

S  I  (Cal.)  "Bribery"  at  common  law  defin- 
ed.—People  T.  Coffey,  119  P.  901. 

The  acceptance  by  an  officer  of  a  gift  after 
the  official  act  is  consummated  without  any 
prior  corrupt  understanding  does  not  consti- 
tute bribery. — Id. 

1 1  (Wash.)  The  word  "person,"  in  Rem.  & 
BaL  Code,  fi  2320,  held  to  ezteud  to  police  offi- 
cers, not  being  restricted  to  officers  mentioned 
under  preceding  clauses  of  the  section. — State 
V.  Nick.  119  P.  16. 

86  (Wash.)  Under  Bern.  &  Bal.  Code.  8 
2S20,  an  indictment  for  brihins  a  police  officer 
held  not  insufficient  for  failing  to  set  forth  the 
officer's  powers  and  duties.— State  t.  Nick,  110 
P.  16. 

BRIDGES.' 

See  Municipal  Corporations,  88  42S,  454;  Nav- 
igable WatetB,  85  19.  207 

BRIEFS. 

See  Appeal  and  Error,  8f  757,  778;  Criminal 
Law,  S8  1100,  1130. 

BROKERS. 

See  Appeal  and  Error,  8  171 ;  Frauds,  Statute 
oy^O^^;  iMurance,  88  88.  108,  129. 

n.  EMPIiOTMEHT  AND  AUTHOBITT. 

8  8  (Wash.)  In  an  action  for  commissions 
for  a  sale  of  stock  as  a  subagent  of  def^adaot, 
evidence  held  not  to  show  that  the  officer  ap- 
pointing defendant  as  agent  bad  autbori^,  or 
that  the  sale  was  beneficial  to  defendant.— 
Dempsey  v.  United  Wireless  Telegraph  Co.. 
119  P.  I. 

IV.  GOMFEiraATIOK  AMD  USM. 

8  49  <Cal.App.)  Where  a  broker,  employe 
sell  property,  only  procured  an  option  fro- 
proposed  purchaser,  he  was  not  entitled  t 
missions.— Pehl  v.  Fanton,  119  P.  400. 

Where  terms  of  sale  provided  for  h 
an  agreement,  authorizing  the  purchar 
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tbe  cmah  portion  in 
ance  with  tbe  tenrn 

160  (CaLApp.) 
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CERTIFICATE. 

8ee  Acknowledgment;  Appeal  aod  Error,  S| 
56%  612,  616:  Depositions.  S  76;  Intoxicat- 
ins  UquoTS.  I  89;  Fartneruilp,  |  64;  Re- 
ceivers, I  122. 

CERTIFICATION. 

Set  Depoaltlona.  I  83. 

CERTIORARI. 

X.  NATITBE  AND  OBOUNDS. 

fS  (Wash.)  Certiorari  does  not  lie  to  re- 
view orders  reviewable  on  appeaL — State  t. 
Snperior  Court,  Spokane  County,  119  P.  383. 

CHANCERY. 

See  Eqalty. 

CHANGE  OF  VENUE. 

See  Venue,  |  68. 

CHARACTER. 

See  Criminal  Law,  I  776. 

CHARGE. 

To  jury,  see  Trial,  H  lM-296. 

CHARTER. 

See  Corporations,  S  370;  Municipal  Corpoia- 
tions,  ii  46.  48.  223.  910^18. 

CHASTITY. 

See  Rape,  {  40. 

CHATTEL  MORTGAGES. 

See  Bzemptiona,  S  6S. 

I.  REQmSITES  AVD  VALIDITY. 

<A)  Nature  and  Eisiieiitlala  of  Tran«fer>  of 
Cbmttels  mm  SecaTltr. 

f  t2  (Okl.)  Under  Mansf.  Dig.  §  4749  (Ind. 
T.  Ann.  St  1890,  S  3060).  mortgage  of  crop  to 
be  grown  in  190^  executed  in  January.  1906. 
by  tenant  holding  for  one  year  AeM  valid.— 
Smith  V.  Lafayette  &  Bro.,  119  P.  079. 

(B)  Form  and  Contents  of  Instmments. 

(41  (Kan.)  An  oral  chattel  mortgage,  giv- 
en by  the  purchaser  of  mules  to  a  bank  to  se- 
cure a  loan  to  meet  a  check,  given  in  payment 
for  the  molea,  held  valid. — Doabaugh  Nat.  Bank 
V.  .Telf.  119  P.  538. 

§  47  (Okl.)  Description  in  chattel  mortgage 
sufficient  to  enable  third  person  to  ascertain 
property  included  field  good.— Smith  t.  Lafay- 
ette &  Bro.,  119  P.  979. 

}48  (OkL)  Description  of  crops  mortgaged 
d  sufficient  as  against  a  snbsequent  mort- 
gagee of  the  same  propeTty.--Smith  v.  Lafay- 
ette &  Bto.,  119  P. 

n.  Fnjno,  KxcoBDiirQ,  aitd  beo- 

XSTBATIOM. 

<A}  OrlslnAl. 

g  90  (Wash.)  Where  a  chattel  mortgage  is 
filed  and  recorded  under  Rem.  &  Bai.  Code,  S 
3(>65,  it  ia  not  neceaaary  that  it  be  kept  on 
file,  as  required  by  section  3661,  with  reference 
to  mortgages  described  therein.— Tan  Winkle  v. 
Mitchum,  119  P.  748. 

(B)  Renewal. 

S07  (OkL)  Renewal  affidavit  filed  January 
15,  1907,  pursuant  to  Mansf.  Dig.  |  4751  (Ind. 
T.  Ann.  St  1899.  I  3062),  Aeld  filed  within  80 
days  before  expiration  of  year  from  filing  of 


chattel  mortgage  filed  January  15,  1906.— Smith 
T.  Lafayette  &  Bro.,  119  P.  979. 

IV.  BIOHTB  AND  UABIUTIES  OF 
PAKTEES. 

$  1 69  (Idaho)  Plaintiffs  Iteld  entitled  to  re- 
cover in  conversion  the  market  value  of  prop- 
erty taken  under  chattel  mortgage  and  unac- 
counted for.- Unfiled  v.  Libert,  119  P.  885. 

8  176  (Idaho)  Evidence  in  trover  held  not  to 
show  willful  malice  or  fraud,  or  gross  negli- 
gence in  the  taking  of  the  property.— Unfried 
V.  Libert,  119  P.  885. 

V.  BIOBTB  AMD  REHEDIES  OF 
CBEDITOBS. 

1 190  (Wash.)  A  chattel  mortgage  on  a 
stock  of  goods  [lermitting  the  mortgagor  to  re- 
main in  possession,  sell  the  property,  and  use 
part  of  the  proceeds  to  pay  expenses,  and  re- 
plenish the  stock,  is  not  fraudulent  aa  to  other 
creditors,  unless  made  with  the  Intent  to  de- 
fraud them^Vaa  Winkle  t.  Mltcbum,  119  P. 
748. 


See  Fraud. 


CHEAT. 
CHILDREN. 


See  Oaardian  and  Ward ;  Infants;  Fannt  and 
Child. 

CIRCULARS. 

See  InJuDCtlon.  |  101. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens;  Bzecutors  and  Administrators,  1 
29;  Indians;  Removal  of  Causes,  i  49. 

CLAIMS. 

See  Counties,  S  200;  Executors  and  Adminis- 
trators. gS  202-2^6,  437;  Mines  and  Min- 
erals, §8  Receivera,  }  154. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  g  208. 

CLERKS  OF  COURTS. 

See  Apnea!  and  Error,  696,  612.  616.  625; 
Hail,  i  73;  £Mdeace,  §  178;  Mandamus,  |  55. 

CLOUD  ON  TITLE 

.See  Quieting  Title. 

CLUBS. 

See  Intoxicating  Liquors,  8  146. 

COLLECTION. 

Se^^anks  and  Banking,  |  171;  Taxation.  | 

COLLEGES  AND  UNIVERSITIES. 

See  Emintiit  Domain,  8  202. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE. 

Sec  Intoxicating  Liquors,  8  146. 
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146  (Okl.)  BusioeBs  of  plaintiff  corporation, 
carried  on  through  agents,  held  interstate  busi- 
DeH,  so  that  failure  to  designate  resident 
uent,  w  required  by  Act  Feb.  18,  1901,  c.  379, 
H  4,  5,  did  not  render  void  a  bond  by  one  of 
toe  Effents.— Chicago  Crayon  Co.  t.  Rogers, 
119  P.  630. 

Fidlure  of  foreign  corporation  to  designate 
resident  agent  in  Arliansas,  as  required  by 
KIrby'8  Dig.  §f  825,  820a.  held  not  to  consti- 
tnte  defense  to  sureties  oq  bond  of  agent  of 
the  corporation. — Id. 

A  state  cannot  require  a  foreign  corporation 
to  designate  a  resident  agent,  upon  whom  serv- 
ice may  be  had,  as  a  condition  precedent  to  ita 
engaging  In  interstate  commerce  with  regents 
of  the  state.— Id. 

m.  MEAira  ams  methods  of  reo- 

VULTIOTI. 

8  54  (Idaho)  Rev.  Codes,  1476,  1476,  re- 
lating to  public  printing,  Ma  not  an  interfer- 
ence with  or  regulation  of  commerce  in  vio- 
lation of  Const.  U.  S.  art  1,  I  &— Ex  parte 
GemmUl,  119  P.  208. 

COMMERCIAL  PAPER. 

Sm  Bills  and  Notes. 

COMMISSION. 

See  Agrieoltan;  Constitatlonal  Law,  IS  62, 
820;  Courts.  J  240^;  Eminent  Domain.  12: 
Indians,  |  27;  Bailiosds,  H  6.  9^  58,  m. 
227. 

COMMISSIONERS. 

See  Counties,  K  47.  6S.  177.  178l  200;  Mu- 
nicipal Corporations,  Sf  4S1,  496.  S14;  Schools 
and  School  Dietricta,  |  103. 

COMMISSIONS. 

S^^^peal  and  Error,  |  171;  Broken.  H  % 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  UW. 

See  Criminal  Law,  |  SOT. 

COMMUNITY  PROPERTY, 

See  Husband  and  Wife,  I  262. 

COMPENSATION. 

See  Appeal  and  Brror,  |  171 ;  Attorney  and 
Client;  Brokers,  8,  49-82:  Constitutional 
Law,  H  ^>  Eminent  Domain,  |i  74- 

163:  Master  and  Servant,  |  11;  Officers,  fS 
04.  100. 

COMPETENCY. 

See  Evidence,  H  99-668;  Marriage,  H  68,  60. 

COMPLAINT. 

See  Criminal  Law,  {  260;  Lewdness ;  Pleading. 

COMPOUND  INTEREST. 

See  Interest  |  60; 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;   Attorney  and 

Client. 

CONCEALMENT. 

See  Insurance,  !i  261. 


See  Evidence.  U  471,  472. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  i  479. 

CONDITIONS. 

See  Wnis,  I  647. 

CONDUCT. 

See  Estoppel.  H  68.  09. 

CONFESSION. 

See  Criminal  Law,  il  517.  519. 

CONFIRMATION. 

See  Municipal  Corporations.  |  514;  fnixation. 
I  685. 

CONNECTING  CARRIERS. 

See  Carriers.  |  177. 

CONNIVANCE. 

See  Injunction,  |  21. 

CONSENT. 

See  Alteration  of  Instruments;  Basements. 

CONSIDERATION. 

See  Appeal  and  Error,  8  1000:  Bills  and  Notes. 

370.  503:  Corporations.  {  425;  Ex- 
anee  of  Property,  S  3:  Frauds.  Statute  of, 
I  108;  Fraudulent  Conveyances,  I  96;  Ten- 
dor  and  Purchaser,  |  18. 

CONSPIRACY, 
n.  nr  osninrAL  PBOSEOunoira. 

CA)  Oflenses. 

841  (Okl.Cr.App.)  Conspiracy  to  commit  rob- 
bery Aeld  to  continue  until  the  conspirators 
have  divided  the  proceeds.— Holmes  v.  State, 
119  P.  430. 

Responsibility  of  co -conspirators  held  to  ex- 
tend to  all  collateral  acts  incident  to  and  grow- 
ing out  of  the  common  design. — Id. 

All  persons  engaging  in  conspiracy  to  do  nn- 
tawfui  act  held  responsible  for  all  uat  is  done 
by  any  of  the  co -conspirators.— Id. 

CONSTITUTIONAL  LAW. 

See  Aliens ;  Appeal  and  Error,  i  1001 :  Com- 
merce. 5  54;  CoriwraliODS.  S  217;  Counties. 
If  24,  81.  112;  Coiirt.s.  SS  S.  i20.  207.  212; 

cr        -  -  -  - 


'riminal  l^w.  S  1020;  Elections,  S  IS:  Emi- 
nent Do  1 1 1 M  i  n .  g§  2,  l22,  275 ;  I  n  toxicating 
Liquors,  15.  17;  Jury;  Master  and  Serv- 
ant, is  11:  Municipal  Corporations.  $S  4S.  04. 
73,  223,  r,S(V682:  Navigable  WaKrs.  §  37; 
Officers,  §  100;  Prohibition.  8  S;  iUilrwAds. 
SS  0.  58,  225,  226 ;  Schools  and  School  Dia- 
tricts;  Ststes,  88  9.  41,  94;  Statutes,  ~i  190: 
Taxation,  8  25;  Trial.  88  823,  887;  Waters 
and  Water  Courses,  |  216. 

EL  CON8TBVCTION,  OPEBATIOS, 
AND  ENFORCOCEKT  OF  OOV- 
STITUnONAX.  PBOVISIONft. 

i  20  (Okl.)  The  contemporaneous  Interpre- 
tatioa  given  to  Const,  art.  9.  8  IS,  by  Act  May 
20,  1908  (Laws  1908.  c  18).  keU  entitled  to 
great  weight.— Missouri,  O.  «  O.  By.  Co.  t. 
State,  119  P.  117. 
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1 42  (Okl.)  Before  a  party  can  assail  the 
conatitotloiialitr  of  a  ttatuto,  he  mait  be  af- 
fected by  ita  enforcement— Bea  t.  State,  119  P. 

235. 

{  45  (Utah)  A  proviflion  of  a  statate  whieb 
has  for  many  years  been  applied  and  given 
effect,  without  challenge,  will  not  be  held  un- 
constitutioDal,  except  on  a  compelling  belief  of 
its  invalidity.— Park  v.  Bives,  1,19  P.  1084. 

1 48  (Utah)  Where  the  language  of  a  statute 
ia  egoally  susceptible  to  two  meaninga,  o&e 
rendering  the  statute  'ralld  and  tlie  outer  In- 
TaUd,  the  eonrt  mnat  adopt  tlie  one  which 
rendera  the  statate  TaUd.- Park  t.  BireB,  119 
P.  1034. 

in.  DISTRIBUTIOlf  OF  OOVEBH- 
MEKTAL  POWEH*  AXD 
FUNOTIOHS. 


CA)  IievlsIatlTe  Powera  ■ 


fS5  (TTtah)  Comp.  Laws  1907.  |  4350,  re- 
lating to  evidence  of  larceny,  AeM  not  invalid 
as  an  encroachment  upon  the  prerogatives  of 
the  judiciary.— State  v.  Potello,  119  P.  1023. 

The  Legislature  A«M  empowered  to  declare 
that  certiun  facts  shall  he  prima  facie  evidence 
of  another  and  substantive  (act  essential  to  a 
conviction. — Id. 

i  55  (Utah)  Comp.  Laws  1907,  I  4355,  re- 
lating to  proof  of  larceny,  field  a  valid  exercise 
of  the  Le^rtslatore's  power.— State  v.  Converse, 
119  P.  lOSa 

fi62  (Kan.)  Gen.  St  1909,  S|  8727-8739. 
h«M  not  invalid,  thoiwh  it  delegates  to  the  Bn- 
tomolojgical  Commission  the  power  to  declare 
the  existence  of  conditions  which  cell  into  op- 
eration the  provisions  of  the  statute.— Balch 
V.  Glenn,  119  P.  67. 

f63  (Cal.)  Irrigation  act  of  1897  keU  not 
aneonSDtntional  for  delegating  powers,  etc.,  to 
certain  county  officers.— In  re  Bonds  of  South 
San  Joaquin  Irr.  Diat.,  119  P.  198. 

I  S3  (Kan.)  Leglsjature  held  authorised  to 
declare  that  to  be  a  nuisance  which  is  detri- 
mental to  the  welfare  of  its  citizens,  and  to 
authorize  local  tribunals  to  exercise'  police 
power  when  soch  a  nniaance  exists.- Balch  v. 
Glenn.  119  P.  67. 

(B)  Judicial  Povrera  and  Pnnctlons. 

i70  (Idaho)  Bev.  Codes,  U  1476,  1476.  held 
not  Innlid.  as  in  violation  oi  any  public  policy 
of  the  state.— Bx  parte  Oemmill,  119  P.  298. 

170  (Utah)  The  defects,  if  any,  in  Laws 
1909,  c.  74,  as  amended  by  Laws  1911,  c  53, 
afford  no  ground  for  holding  the  statate  inval- 
id.—Lundherf  T.  Oreen  Biver  Irrigation  Dlst, 
U9  P.  1039. 

(O)  Blzeoatlve  Powers  aad  Fnnotlons. 

180  (Mont)  Miners'  compensation  act  Iteld 
not  nnconstitntional,  as  lodging  judldal  power 
in  tte  State  Auditor.— Cunningham  v.  north- 
western Improvement  Co.,  119  P.  SS4. 

1 80  (Utah)  Laws  1909,  c.  74,  as  amended  by 
Laws  1911.  c  58,  held  not  to  confer  judicial 

Sower  in  violation  of  Const  art  8,  {  1.— Lund- 
erg  V.  Oreen  Biver  Irrigation  Dist,  119  P. 
1039. 

IV.  POUOE  POWER  IS  OEimBAL. 

{61  (Mont)  Police  power  defined. — Cuoning- 
ham  V.  Northwestern  Improvement  Co.,  110 
P.  B64. 

T.  PEB80NAI.,   OIVII..  A3n>  FOI.ITI. 
CAI.  BIOHT8. 

189  (Idaho)  Bev.  Codes,  §|  1476,  1476,  re- 
lating to  pubuc  printang,  nela  not  to  interfere 
with  the  right  of  any  person  to  contract— Ex 
parte  Gemmill,  119  P.  20.^ 


VI.  VESTED  BIOHTS. 

$03  (Nev.)  St  1911,  c  133,  «  217,  218,  re- 
lating to  houses  of  in  tame,  held  not  unconsti- 
tutional ss  interfering  with  vested  rights.— Ex 
parte  Ah  Pah,  119  P.  77a 

VU.  OBLIGATION  OF  CONTRACTS. 

(C)  Coatvaots  of  Indivldaala  aad  Private 
CorporatfoBB. 

8  152  (Kan.)  Judgment  for  trespass,  which 
benefited  tort-feasor's  estate  to  the  extent  of 
the  damages  recovered,  held  to  be  on  a  cause 
of  action  so  far  contractual  as  to  bring  the 
judgment  within  the  constitutional  provision 
Bgaust  legislation  Impairing  oblieation  of  con- 
tract-Douglass V.  Loftns,  119  P.  74. 

OE.  PRIVIIXOE8  OB  IMMUiriTIES* 
AND  CZ.ABB  LEQIBI^TION. 

{ 206  (Or.)  Legislation  requiring  railroad 
corporations  to  furnish  reasonable  and  ade- 
quate fadUties  for  the  transportation  of  freight 
and  passengSrs  is  not  violative  of  Const 
Amend.  U.  8.  14.— Southern  Pac.  Co.  v.  Bail- 
road  Commission  of  Oregon,  110  P.  727. 

{207  (Mont)  An  alien  who  has  never  been 
a  resident  of  any  of  the  states  Held  not  enti- 
tled to  invoke  Const  U.  S.  art  4,  {  2.— In  re 
Colbert's  Estate,  119  P.  791. 

{208  (Moot)  Laws  1909.  c.  67,  creating  m 
state  industrial  accident  insurance  fund  for 
employ^  engaged  in  coal  mining,  was  not  in- 
valid-as ImpEoper  class  legislation.— Canning- 
ham  V.  Northwestera  Improvement  Co.,  119  P. 
664. 

Classification  for  purpose  of  taxation  for  reg- 
ulation under  the  police  ppwer  is  a  legislative 
function,  with  whldi  the  courts  may  not  inter- 
fere, unless  dearly  arbitrary  and  unreasonable. 

— Id. 

(206  (Mont)  Bev.  Codes.  {  4835,  AeZd  not 
invalid  as  discriniinating  between  foreigners  and 
citizens.— In  re  Colbert's  Estate,  119  P.  791. 

X.  EQUAI.   PBOTEOTIOH   OF  LAWS. 

{  225  (Idaho)  Bev.  Codes.  {{  1475,  1476,  re- 
lating to  public  printing,  held  not  to  deny  to  any 

iterson  the  equal  protection  of  the  law.  In  vlo- 
ation  of  Const  U.  S.  Amend.  14,  {  L— fix  parte 
Oemmill,  119  P.  298. 

{241  (Or.)  Legislation  requiring  railroad 
corporations  to  furnish  reasonable  and  ade- 

Juate  facilities  for  the  transportation  of 
reigbt  and  passengers  is  not  violative  of 
Const.  U.  S.  Amend.  14.— Southern  Pac.  Co.  v. 
Bailroad  Commission  of  Oregon,  110  P.  727. 

{  245  (Mont)  Bfiners'  compensation  act  held 
unconstitutional,  as  depriving  mine  operators 
paying  indemnity  under  the  act  of  the  equal 
protection  of  the  laws.— <!tunningbam  T.  North- 
western Improvement  Co.,  119  F.  KM. 

XI.  DUE  PBOCES8  OF  LAW. 

{251  (Kao.)  "Due  process  of  law"  defined. 
—Balch  V.  Glenn,  119  P.  87. 

{251  (Mont.)  Due  process  of  law  defined. — 
Cunningham  v.  Northwestern  Improvement  Co., 
119  P.  554. 

1287  (Mont)  The  scheme,  providing  for  the 
collection  of  funds  necessary  to  carry  out 
Laws  1909,  c.  67,  for  the  benefit  of  Injured  eni- 
ploy6B  engaged  in  coal  mining,  held  to  consti- 
tute due  process  of  law.— Cunaingham  v.  Nortti- 
westem  Improvement  Co.,  119  P.  554. 

i  289  (Utah)  Laws  1909.  e.  74,  as  amended 
by  Laws  1911,  e.  53,  hdd  not  violative  of 
Const  art  1,  (  7,  requiring  dne  process  of  law. 
— Lundberg  v.  Green  Biver  Irrigation  Dist, 
119  P.  103a 

{ 297  (Or.)  Legislation  requiring  railroad 
corporations  to  furnish  reasonable  and  ade- 
quate facilities  for  the  transportation  of  freight 
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Sod  passensen  is  not  Tiolative  of  Const. 
'.  S.  Amend  14.~Soutbern  Pac  Co.  t.  Bail- 
road  GommlsBion  of  Oregon,  119  P.  727. 

1318  (Kan.)  Gen.  St.  1909,  SI  8727^39, 
relating  to  extermination  of  orcbard  pests, 
held  to  afford  due  process  of  law,  tliough  no 
separate  tribunal  is  provided  hy  which  owner 
may  contest  amouot  of  expense.— Balch  r. 
Glenn.  119  P.  67. 

1320  (Kan.)  Gen.  St.  1909,  H  8727-8739, 
creating  the  Entomological  Commission  and 
providing  for  extermination  of  orchard  pests, 
held  not  unconstitutional  as  a  taking  of  prop- 
erty without  due  process  of  law.— Balcn  t. 
Glenn,  119  P.  67. 

CONSTRUCTION. 

See  Constitutional  Law,  g8  20-48;  Contracts. 
g§  164-176:  Covenants,  S  42;  Insurance.  U 
173,  335;  Pleading.  S  34:  Sales.  $8  64,  82; 
Statutes,  {|  181-225;  Wills,  §S  439-647. 

Of  findings,  sec  Trial,  {  404. 

Of  instructions,  see  Trial,  §8  295,  296. 

CONTEMPT- 

See  Conrts,  |  240%. 

CONTEST. 

See  Elections,  H  291-807. 

CONTINGENT  REMAINDERS: 

See  Wills.  ||  629,  634. 

CONTINUANCE 

See  Appeal  and  Error,  f  966;  Criminal  Law, 
88  58(^598,  1151. 

8  7  (Colo.)  Refusal  to  grant  a  continuance 
rests  in  the  discretion  of  the  trial  court. — 
Mountz  V.  Apt,  119  P.  150. 

8  15  (Wash.)  A  continuance  on  the  ground 
of  the  failure  of  plaintiff  to  answer  interroga- 
tories served  on  him  held  properly  denied.— 
Steenstrup  v.  Toledo  Foundry  &  Machine  Co., 
119  P.  16;  Elliott  V.  Same,  Id.  19. 

8  20  (Wash.)  Denial  of  a  continuance  on  the 
ground  of  the  absence  of  a  nonresident  attor- 
ney of  a  foreign  corporation  held  not  an  abuse 
of  discretion.— Steenstrup  v.  Toledo  Foundry 
&  Machine  Co.,  119  P.  16;  Elliott  v.  Same.  Id. 
19. 

The  court  held  not  required  to  continue  a 
case  on  tbe  ground  of  tbe  absence  of  a  nonresi- 
dent attorney  permitted,  under  Rem.  &  Ral. 
Code,  8  120,  to  appear  for  a  party.— Id. 

§  26  (Colo.)  An  application  for  a  continu- 
ance on  the  ground  of  the  absence  of  a  witness 
held  properly  denied  for  want  of  prompt  appU- 
cation.— Monntz  v.  Apt,  119  P.  150. 

8  30  (OkU  Under  Wilson's  Rev.  &  Ana.  St. 
1903,  8  4346,  surprise  held  not  ground  for  con- 
tinuance, unless  it  cannot  be  obviated  by  or- 
dinary care.— Missouri,  E.  &  T.  Ry.  Co.  v. 
Horton,  119  P.  233. 

840  (Kan.)  Refusal  of  poatoonement  of  tri- 
hT  to  grant  hearing  upon  application  to  revoke 
btters  of  administration  issued  to  piaintifl  held 
not  an  abuse  of  discretion.— Livermore  v. 
Ayres,  119  P.  649. 

8  46  <Cal.)  Demol  of  an  application  for  a 
continuance  for  absence  of  plaintiff  held  not  an 
abuse  of  discretion.- Beckman  t.  Waters,  119 
P.  922. 

CONTRACTS. 

Sec  Accord  and  Satisfaction;  Action,  88  27,  38, 
53;  Adverse  Possession;  Alteration  of  In- 
struments; Appeal  and  Error,  U  604.  1009, 
1140;  Associationa ;  Bills  and  Notes;  Bound- 


aries, 81  46,  48;  Brokers,  If  49,  94:  Can- 
cellation of  Inatnunents;  Cariiers,  H  lE^. 
168,  258;  Chattel  Mortgages;  Constitutional 
Law,  18  89,  152;  Corporations,  8  432;  Coun- 
ties, 8l  112.  114,  178;  Covenants;  Damages. 
»  40.  121,  124;  Estoppel.  I  68;  Bvidence.  » 
397-465,  498;  Bzcbange  of  Propertr:  Fraud; 
Frauds,  Statute  of;  Guaranty;  Insiuajiee ; 
Interest,  |8  50;  60;  Mechanics'  Liens;  Mon- 
ey Received;  Mortgages;  Municipal  Corpo- 
rations, U  244,  353. 376 ;  Principal  and  Agent : 
Sales;  Specific  Performance ;  SnbrMaticnt ; 
Trusts,  88  43,  359;  Vendor  and  Purchaser; 
Waters  and  Water  Courses,  8  24. 

I.  BEQITIBITES  AKD  TAUDITT. 
(B)  Taildltr  of  AmmmnU 

8  94  (Kan.)  Where  a  false  representation  by 
a  vendor  is  presumably  within  his  knowledge, 
and  made  as  a  jrasitive  assertion  of  an  existing 
fact,  the  vendee  is  not  bound  to  make  inquiries 
for  hinuelL— Westeiman  t.  Corder,  119  P.  868. 

(F)  I<esmllt]r  sf  Objaet  mmA  of  CqbbKI- 

f  108  (Wash.)  The  legal  effect  of  a  contract, 
rather  than  the  intention  of  the  parties,  held 
to  determine  whether  It  is  void  as  against  pub- 
lic policy.— Delbridge  v.  Beach,  119  P.  856. 

fill  (Wash.)  An  agreement  to  facilitate  the 
brining  of  an  action  for  divorce  in  order  to 
obtain  a  settiement  of  property  rights  held  void 
as  against  public  policy,  which  discourages  ac- 
tions for  divorce.— Delbridge  v.  Beach,  119  P. 
866. 

Rem.  &  Bal.  Code,  f  474,  hOd  not  to  validate 
an  agreement  to  compensate  an  attorney  for 
tbe  enforcement  of  a  settiement  of  property 
rights  opoa  a  wife  by  a  husband  by  coercion 
and  treat  as  a  suit  for  divorce.- Id. 

An  agreement  employing  an  attorney  to  se- 
cure a  division  of  toe  separate  property  of  a 
husband  by  means  of  a  suit  for  diTOTce,  where 
no  grounds  for  divorce  are  shown,  heU  Toid  as 
in  contravention  of  public  poller.— Id. 

8  138  (Wash.)  Agreemen'ts  against  public 
policy  and  sound  morals  will  not  be  enforced 
by  the  bourts.— Delbridge  T.  Beach.  119  P.  856. 

XX.  CONSTBUOTXOH  AKD  OPEBA- 
TXOH. 

(A)  Genefal  Rvles  of  CoMstraetloa. 

8  164  (Wash.)  The  rule  as  to  construing  in- 
struments together  Aeld  not  to  be  applied,  so 
as  to  import  the  provisions  of  one  instrument 
into  anotiier,  contrary  to  the  intention  of  the 
parties.— Barker  v.  Sartori,  119  1".  611. 

S  169  (Cal-App.)  Where  there  is  any  uncer- 
tainty in  a  contract  or  the  application  thereof, 
it  is  competent,  In  aid  of  its  interpretation, 
to  show  the  situation  of  the  parties  and  the 
surrounding  circumstances  at  the  time  of  the 
execution  of  the  contract.— Blaeholder  v.  Gutii- 
rie,  119  P.  624. 

8  170  (Okl.)  Subsequent  acts  showing  con- 
struction put  upon  agreement  by  the  parties 
held  to  be  looked  to  by  tbe  court— Rider  v. 
Morgan,  119  P.  958. 

8172  (OhL)  When  contracts  are  optional  in 
respect  to  one  party,  they  are  strictly  construed 
in  favor  of  the  par^  that  is  bound  and  against 
the  party  that  is  not  bound.— Frank  Oil  Co.  v. 
Belleview  Gas  &  OU  Co.,  119  P.  26a 

I I7S  (Wash.)  Provision,  in  a  contract  (or 
excavation  of  lots  to  grade,  that  the  owner 
would  waive  claim  for  damage  to  the  property, 
held  under  tbe  evidence  to  have  contemplated 
future  damages  only.— Sweeney  t.  Lewis  Const 
Co.,  119  P.  1108. 

8  176  (Okl.)  Construction  of  contract  which 
depends  upon  extrinsic  facts  held  a  mixed  ques- 
tion of  law  and  fact  for  the  jury. — Rider  « 
Morgan,  119  P.  958. 
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VI.  ACTIONS  FOR  BREACH. 

1346  (Or.)  A  defendant,  in  an  action  for 
serrlcea  rendered  under  contract,  held  required 
to  spedaUr  plead  that  the  semces  were  per- 
formed gratoitonsly,  to  render  the  defense 
available.— Purdy  t.  Vanksnren.  119  P.  1^ 

1350  (Wash.)  In  an  action  for  breach  of 
contract  to  excavate  lots  to  grade,  evidence 
Acid  to  show  that  plaintiff  contracted  with  de- 
fendant corporation,  and  not  with  defendant 
stockholdera  as  fndivlduals^Sween^  t.  Lewis 
Const.  Co.,  lU  P.  110& 

CONTRIBUTORY  NEGLIGENCE. 

S«a  NeiAlgence.  ||  65-83. 

CONVERSION. 

Wroogfal  conversion,  see  Trover  and  Oonver- 
sion. 

CONVEYANCES. 

See  Chattd  Mortgages;  Contorations,  S  448; 
Fiaudnlent  Gonverancea;  Vendor  ana  Pur- 
chaser, I  IBl. 

CONVICTS. 

f6  (Ean.)  Where  an  aetltni  Is  commenced 

by  the  trustee  of  the  estate  of  a  person  con- 
fined in  the  penitentiary,  revivor  in  her  name 
on  her  restoration  to  civil  rights  by  a  pardou 
is  not  authorised  1^  law.— New  t.  Smltn.  118 
P.  88a 

COPY. 

See  Appeal  and  Brror.  I  800:  Criminal  Law. 

U.72;  DepoStfons,  1  64;  SvidenGe,  | 

CORAM  NON  JUnCE. 

See  Judgment.  {S  17,  18. 

CORPORATION  COMMISSION. 

Sea  Ballxoads,  H  6^  B8,  227. 

CORPORATIONS. 

See  Abatement  and  Revival;  Action,  f  S8; 
Appeal  and  Erroi^  |  S27:  Appearance;  Banks 
and  Banking;  Carriers:  Commerce,  I  46; 
CJonstitutional  Law,  8$  206,  241.  2&7;  Con- 
tracts, (350;  Courts.  5  240%  ;  Drains;  Ex- 
ecutors and  Administrators,  {{  202,  437 ; 
Forcible  Entry  and  Detainer,  (  4 :  Judgment, 
I  858;  Limitation  of  Actions,  H  34.  58;  Mn- 
nlclpal  Corporations;  Parent  and  Child,  I  7: 
Partnership,  {  41;  aailroada;  Removal  of 
Causes,  S  «» >  Street  Railroads :  Telegraphs 
and  Telephones;  Waters  and  Water  Gonrs- 
«.  1  83. 

I.  nrOORPORATIOK  AKD  OBOAH- 
ZZATION. 

125  (CM.)  A  party  Md  to  have  acquired 
all  the  interests  of  nls  assodates  In  an  in - 
p°^^  corporation.— Ijndb      PerrTman,  119 

1 30  (Wash.)  Bvldence  Uld  to  warrant  a 
finding  that  defendant,  in  the  organlEation  of 

a  corporation  to  succeed  a  partnership,  was 
not  authorized  to  pay  more  of  the  partnership 
debts  out  of  the  corporate  assets  than  was 
specially  desIgnated^Lee  t.  K.  W.  Steinhart 
Lumber  Co.,  110  P.  1117. 

XL  OOBPORATE  EXISTEITOE  ARD 
FBAHOHISE. 

$32  (Colo.)  Prima  facie  proof  of  plaintiff's 
corporate  existence  Mid  made  by  tba  evidence. 


—Reno  V.  Beno  &  Jochero  Ditch  Co.,  119  P. 
473. 

S  34  (Okl.)  Party  taking  lease  from  a  con- 
cern acting  as  a  corporation  held  estopped  to 
claim  that  it  was  without  power  to  tase  title 
to  the  land  leased  or  to  make  a  lease  thereof. 
—Lynch  v.  Perryman,  119  P.  229. 

CAPITAL.  STOCK,  AHD  DIVI- 
DEITDS. 

(B)  Babwrtvtlon  to  ltO«lc 

182  (Wash.)  Id  an  action  for  profits  from 
the  sale  of  lonij,  held,  that  there  could  be  no 
recovery.— Allen  v.  Granger,  119  P.  817. 

V.  MEBIRERS  ARD  STOCKHOLDERS. 

<A)  RlicktB  m<  UablUtlM  as  to  Cov- 
povatlon. 

I  100  (CalApp.)  A  complaint  by  stockhold- 
ers for  misappropriation  of  corporate  funds 
held  sufficient,  though  it  did  not  show  that 
directors,  through  whom  the  defendants  were 
alleged  to  have  accomplished  their  purposes, 
were  in  control  at  all  times  mentioned  In  the 
complaint,  where  such  facts  appeared  infer- 
entially.— Harvey  v.  Meigs.  119  P.  941. 

Directors  are  proper  parties  to  an  action  by 
stockholders  for  a  misappropriation  of  cor- 
porate funds.— Id. 

Stockholders  may  bring  an  action  for  the 
misappropriation  of  corporate  funds  even 
thoagb  they  became  stockholders  after  such 
misappropriation.— Id. 

A  complaint  in  an  action  for  mieappro- 
priation  of  corporate  funds  held  to  sufficiently 
charge  the  defendants  by  allegations  that  they 
appeared  on  the  books  of  the  corporation  as 
owning  a  majority  of  the  stock  thereof.— Id. 

A  complaint  in  an  action  by  stockholders  for 
a  misappropriation  of  corporate  funds  against 
persons  alleged  to  appear  on  the  corporate 
booka  as  majority  stockholders  held  not  am- 
biguous for  failing  to  show  who  were  the  di- 
rectors of  the  corporation.— Id. 

A  complaint  charging  majority  stockholders 
with  a  misappropriation  of  corporate  funds 
held  to  charge  with  sufficient  certainty  the 
manner  and  times  of  the  conversion.— Id. 

S  190  (Wash.)  Assistance  given  by  defendant 
to  experts  to  audit  books  of  a  corporation  held 
not  to  constitute  an  accounting,  nor  to  defeat 
the  right  of  a  minority  stockholder  to  midn- 
tain  an  action  against  defendant  in  the  name 
of  the  corporation  for  an  accounting, — Lee  v. 
K.  W.  Stefnhart  Lumber  Co.,  119  P.  1117. 

A  minority  stockholder  may  sue  another 
stockholder  for  injury  to  the  corporation,  where 
the  authorities  representing  the  majori^  stodc 
refuse  to  act— Id. 

(D)  UabUltF  *mv  Covpoimto  DoMs  n« 
Acts. 

1217  (Ean.)  Right  of  judgment  creditor  to 
maintain  suit  on  judgment  a^iinst  stockholder, 
under  statute  existing  when  cause  of  action  ac- 
crued, held  preserved  by  Gen.  St  1909,  S  9037, 
subd.  1,  though  no  proceeding  was  commenced 
till  after  the  repeal  of  the  statute. — Douglass  v. 
Loftns,  119  P.  74. 

Right  of  action  of  judgment  creditor  of  cor- 

Sioration  against  stockholder,  under  statute  ex- 
sting  when  the  cause  of  action  accrued,  held 
not  barred  by  Laws  Sp.  Sess.  1898,  c.  10,  S  14, 
Laws  1903,  c.  152,  nor  constitutional  amend- 
ment of  1906,  Umitiiv  stockholder's  liabUlty. 
-Id. 

245  (Ean.)  Bstate  of  deceased  stockholder 
~  liable  on  stock  to  the  same  extent  as  ha 
was  liable.— Douglass  v.  Loftns,  119  P.  74. 
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VI.  OFFICERS  AND  AOENTfl. 

(A)  BlMttom  or  Appointment,  <tiuUlflen- 
tloSf  nnd  Ten«ro> 

S2S9  (Cal.)  Under  Civ.  Code,  S  290,  di- 
rectors of  a  corporation  held  at  least  de  facto 
dlrectoTi.— Cbaudler  t.  Hart,  119  P.  516. 

(O)  BIskta.  Dntlea,  and  Llnbilltlea  mm  to 
Corporation  and  Its  Menbova. 

{320  (CaL)  A  minority  stockholder  of  a  cor- 
poratioD  may  sue  to  enforce  a  claim  of  the 
corporation  against  one  who  is  In  control  of 
the  bo«rd  of  directors.— Goiewisch  t.  Doran, 
119  P.  6oa 

Vn.  OOBFORATE  POWERS  AHD 
IJ^II.ITI£8. 

(A)  BlztOBt  ana  Bxeralae  9t  P*weM  IB 
General. 

1370  (OkL)  The  charter  of  a  corporation, 
read  in  connection  with  the  general  laws  ap- 

glicable  to  it,  is  the  measure  of  its  powers.— 
iverholser  v.  Oklahoma  Internrban  Traction 
Co.,  119  P.  127. 

1370  (Or.)  The  powers  of  a  corporation  are 
defined  and  limited  hj  Its  articles,  and,  as 
■gainst  a  stranger,  it  cannot  go  beyond  them. 
— CavinesB  v.  La  Grande  Irr.  Co.,  119  P.  731. 

<B>  Roproaentatlon  of  Oorvoratlon  br  Of- 
Aeers  and  Asoata. 

I  404  (Wash.)  The  trastees  of  a  corporation 
held  entitled,  as  against  the  objection  of  minor- 
ity atockholders,  to  sell  coal  lands  belonging 
to  the  corporation.— Smith  Flathead  Blver 
Coal  Co..  119  P.  858. 

i  424  (Cal.)  A  lease,  execated  pannant  to 
an  order  of  the  board  of  directors  of  a  cor- 
poration, held  valid  aa  against  one  not  having 
the  status  of  a  stockholder. — Chandler  v.  Bart, 
119  P.  516, 

$425  (CaL)  The  objection  that  the  consid- 
eration for  corporate  stock,  represented  by 
certificates  regularly  issued  to  persons  elect- 
ed directors,  was  not  lawfully  sumcient  cannot 
be  raised  to  invalidate  the  action  of  the  di- 
rectors, when  third  persons  have  dealt  in  lEood 
faith  with  them.-Chandler  v.  Hart,  119  P. 

6ia 

1432  (Cal.)  Where  the  corporate  seal  is  af- 
fixed to  a  contract,  purporting  to  be  regularly 
execnted  for  a  corporation  by  an  officer,  the 
seal  held  prima  fade  evidence  of  the  officer's 
authority.— Chandler  v.  Hart,  119  P.  61«. 

f432  (Kan.)  In  an  action  on  an  account  for 
well  snpplies,  evidence  held  to  sustain  a  ver- 
dict for  plaintiff.— Oil  Well  Supply  Co.  v.  Ajax 
Portland  Cement  Co.,  119  P.  355. 

1432  (Kan.)  Evidence  of  custom  of  milling 
company  to  execute  its  notes  by  tlie  general 
manager  held  competent  to  show  his  authority. 
— Livermore  t.  Ayres,  119  P.  549. 

fin  rontvaeta  and  IndebtednoM. 

1448  (Mont.)  Where  owners  of  a  mining 
claim  conveyed  the  same  to  a  corporation,  that 
certain  of  them  had  knowledge  of  plaintiff's 
equitable  interest  did  not  charge  the  corpora- 
tion with  notice.— Ropes  v.  Nilan.  118  P.  479. 

i482  (Or.)  Certain  facts  AeU  not  to  require 
mortgage  bondholders  to  share  in  the  procieeds 
of  the  mortgage  forecloanre  sale  on  tne  basis 
of  the  price  paid  for  the  bonds,  which  was  less 
than  par.— Sabin  v.  Phoenix  Stone  Co.,  119  P. 
724. 

A  certain  mortgage  bondholder  held  entitled 
to  share  pro  rata  with  other  bondholders  to 
the  extent  stated,  but  payment  of  certain  of 
Us  bonds  should  be  postponed  until  the  bonds 
held  by  preferred  clainianta  were  paid.— Id. 


an  CItU  Aetlona. 

{516  (Mont.)  A  general  denial  in  an  action 
by  a  corporation  AeM  not  to  raise  an  issue  of 
the  capacity  of  the  corporation  to  sue.— First 
Nat.  Bank  of  Iowa  Citr,  Iowa,  t.  Smith,  110  P. 
784. 

XTL  FOBBIOH  OOBFOBATIOm. 

i  646  (Mont.)  Under  Laws  1901.  p.  ISO,  {  1, 
and  section  2,  now  Rev.  Codes,  |  4414.  con- 
strued with  Laws  1893,  p.  81,  repealing  Gomp. 
St.  1887,  div.  6,  \  448,  and  with  I^ws  1893,  p. 
98,  §  10,  a  foreign  corporation  may  revoke  the 
authority  of  its  statutory  agent  to  receive  pro- 
cess, even  after  a  cause  ox  action  has  accrued 
agalnat  it. — United  Missouri  River  Power  Co. 
V.  Wisconsin  Bridge  &  Iron  Co.,  119  P.  790. 

1661  (Colo.)  The  statute  of  1902  (Laws 
1902,  p.  43)  held  void  bo  far  as  it  relates  to  a 
foreign  corporation  which  has  paid  the  en- 
trance tax,  and  has  received  permission  to  do 
business  in  the  state.— Kirby  v.  Union  Pac 
Ry.  Co.,  119  P.  1042;  Same  v.  Colorado  A  S. 
By.  Co.,  Id.  1056. 

CORRECTION. 

See  Judgment,  |  303. 

CORROBORATION. 

See  Criminal  Iaw,  H  B07,  611.  934,  985:  Di- 
TOTce,  I  127;  Bnpe,  |  54;  WitnetMa,  I  410. 

COSTS. 

See  Appeal  and  Brror,  f  465;  Eaections,  I  307. 

I.  MATUllE.  OBOUiroS,  AND  EXTENT 
OF  RIOHT  IN  OENERAI.. 

1 12  (GaLApp.)  The  right  to  recover  costs 
is  purely  statatory,  and  t£e  right  of  a  court  to 
exercise  a  discretion  in  the  awarding  of  costs 
depends  on  whether  the  Legislature  has  com- 
mitted such  discretion  to  the  eourt^Dulej  v. 
Peacock,  119  P.  1086. 

V.  AKOUMT,  BATE,  AITO  ITEm. 

1 154  (Idaho)  Party  failing  to  appear  and 
cross-examine  at  taking  of  deporition  held  not 
entitled  to  costs  for  the  taking  of  a  subsequent 
deposition.— Vaughn  v.  Jotmson,  119  P.  8TO. 

S  178  (Mont.)  Reasonable  cost  of  making  a 
map,  necessary  to  explain  the  situation  in  a 
suit,  may  be  taxed  as  a  disbursement,  under 
Rev.  Codes,  |  7160^KeIl7  r.  City  of  Butte, 
119  P.  ITir 

TI.  TAXATION. 

8  207  (Mont)  An  original  verified  memoran- 
dum of  the  cost  of  a  map  used  in  an  action 
Is  prima  facie  evidence  that  the  amount  apeci- 
fiea  was  necessarily  expended.— Kelly  t.  City  of 
Butte,  119  P.  171. 

TXI.  ON  APPEAL  OB  EBBOB,  AND  ON 
NEW  TBIAI.  OB  MOTION 
THEREFOR. 

1 254  (Idaho)  Costs  will  be  taxed  for  print- 
ed abstract  on  appeal  at  the  heretofore  al- 
lowed rate,  under  rules  of  Supreme  Court;  the 
right  to  print  not  being  affected  by  Sess.  Lawa 
1911,  cc  117,  118,  119.— Ulbright  v.  Baaling- 
ton,  U9  P.  294. 

COUNTERCLAIM. 

See  Set-Off  and  CounterdiJm. 

COUNTIES. 

See  Constttntional  Law,  8  93;  Courts  K  12C^ 
1 60 :  Fish ;  Game ;  Highways ;  Schools  and 
.School  Districts.  I  108 :  Woods  and  Forests. 
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}20  (Mont.)  While  a  county  ig  not  BtrtcUy  a 
municipal  corporatioo,  yet,  in  the  sense  that  it 
is  a  body  corporate  with  such  powers  only  aa 
are  expressly  conferred  by  statute,  it  is  within 
the  rules  applicable  to  such  corporations. — 
Morse  v.  Granite  County,  119  P.  286. 

1 24  (Idaho)  Const,  art.  7,  S  6>  held  to  pro- 
hibit Legislature  from  imposing  taxes  for  coun- 
ty purposes. — Fenton  v.  Board  of  Com'rs  of 
Ada  County,  119  P.  41:  Independent  School 
DIst  No.  1  of  Kootenai  Gonn^  t.  Board  of 
County  Com'rs,  Id.  52. 

(B)  CoBntr  Seat. 

J  35  (OkL)  Act  April  17,  1908,  fi  12.  relat- 
ing to  count?  seat  location  elections,  construed 
in  connection  with  Act  May  29.  1908,  art.  7,  S 
6,  held  mandatory,  rendering  ballots  cast  un- 
der circumstances  stated  illegal. — Incorporated 
Town  of  Ryan  t.  Town  of  waurika,  119  P. 
220. 

S  35  (Okl.)  Under  Seas.  Laws  1907-08,  c.  31, 
art  4,  I  12,  ballots  cast  in  county  seat  elec- 
tion held  not  invalid  because  of  failure  to  take 
formal  oath  to  affidavit  required,  in  Tiew  of 
Comp.  Laws  1909,  {  2182.— Town  of  Gheeotah 
T.  Town  of  Eufaula,  11»  P.  1014, 

Affidavits  of  electors  at  county  seat  election 
held  in  substantial  compliance  with  Sess.  Laws 
1907-08,  c  81,  art.  4.  f  12.— Id. 

(O)  OovBtjr  Board. 

{  47  (Mont)  A  county  hoard  of  commission- 
ers is  a  body  of  limited  powers  and  must  find 
legislation  conferring  powers  exercised;  but 
if  the  power  exists,  and  no  mode  of  exercise 
is  prescribed,  tt  may  adopt  its  own  mode- 
Morse  T.  Granite  County,  119  P.  28fl. 

S53  (Idaho)  Compliance  with  Ber.  Codes,  ji| 
1911,  1912,  by  keeping  record  in  minute  book 
of  all  orders  and  decfslons,  held  not  essential 
to  Talldtty  of  acts  of  county  commissioner.  - 
Sims  T.  Milwaukee  Land  Co.,  U9  P.  37. 

(D)  omeers  and.  Areata. 

f  81  (Idaho)  Const  art  18,  S  U.  reUting  to 
county  o^nizatton  and  government,  held  to 
require  officers  to  perform .  such  duties  as  shall 
be  prescribed  by  law.— Fenton  v.  Board  of 
Comers  of  Ada  County,  119  P.  41;  Independent 
School  Dlst  No.  1  of  Kootenai  County  v. 
Board  of  Oonn^  Com'rs,  Id.  52. 

m.  VBOPEBTT.  OONTRACTS,  AND 
IJABII.ITIES. 

<B)  Contracts. 

i  112  (Idaho)  Bev.  Codes.  H  1475,  1476.  re- 
lating to  coun^  printing,  held  to  refer  only  to 
work  to  be  done  and  not  to  purchase  of  mate- 
rial, and  to  be  constitutionaf.— Ex  parte  Gem- 
miU.  119  P.  298. 

S  114  (Okl.)  Wilson's  Rev.  &  Ann.  St  1903, 
8  6^1.  held  to  authorize  county  treasurer  to 
contract  for  publication  of  delinquent  tax  lists. 
—Stillwater  Advance  Printing  &  Publishing 
Co.  V.  Board  of  Com'rs  of  Payne  Gonn^,  119 
P.  1002. 

nr.  FiaoAz.  mawagekent,  public 

DEBT,  BEOVBinES,  AMD 
TAXATIOir. 

S 177  (Mont)  Under  Rev.  Codes,  I  2934, 
where  county  commissioners  determined  to  is- 
sue bonds  to  provide  funds  to  obtain  a  soit- 
able  site  and  to  erect  and  furnish  a  new  court- 
house, it  was  not  required  that  they  determine 
the  amount  requisite  for  each  Item. — ^Morse  v. 
Granite  County,  119  P.  286. 

An  order  for  a  special  meeting  of  a  board  of 
county   commissioners   under  Rev.   Codes,  i 


wnere  an  tne  members  oi  a  county  ooara 
signed  a  call  for  a  special  meeting  aud  were  all 
present,  whether  the  call  covered  the  issuance 
of  county  bonds  was  not  material  to  the  va- 
lidity of  bonds  ordered  at  that  meeting. — Id. 

§  178  (Mont)  Under  Bev.  Codes.  §^  2804, 
2905,  2933,  2934,  a  board  of  county  commis- 
sioners may  proceed  to  determine  whether  it 
is  necessary  to  procure  a  loan  for  the  con- 
struction of  county  buildings,  and  the  amount 
required,  without  petition.— Morse  v.  Granite 
County,  119  P.  286. 

Bev.  Codes,  §  2894.  held  not  to  prohibit  a 
county  board  from  ordering  an  election  to  au- 
thorize courthouse  bonds  until  the  terms  for 
the  purchase  of  a  site  had  been  agreed  on.— Id. 

Under  Rev.  Codes,  i  2933,  authority  granted 
county  commissioners  by  electors  to  issue 
bonds  held  not  defeated  by  the  fact  that  the 
ballot  did  not  state  the  proposition  in  the 
exact  form  of  the  proclamation,  or  because  an 
option  to  redeem  was  not  reserved  in  the 
terms  stated. — Id. 

Subject  to  the  mandatory  requirements  for 
county  bonds,  prescribed  by  Rev.  Codes,  §{ 
2005,  2911,  2912,  a  county  board  may,  with- 
out submission  to  electors,  fix  the  date  of  the 
bonds,  rate  of  Interest,  and  option  to  redeem. 
—Id. 

A  commissioners'  order  for  an  election  to 
authorise  county  bonds  need  only  give  notice 
of  the  proposed  issue  snd  the  time  and  place 
at  which  the  electors  may  vote  on  the  proposi- 
tion.—Id. 

That  a  form  of  county  bond  adopted  by  the 
commissioners  was  incorporated  in  the  propo- 
sition as  unnecessarily  printed  on  the  ballot 
used  at  a  referendum  election  did  not  invali- 
date the  vote. — Id. 

Under  Const  act  13,  S  6,  and  Rev.  Codes, 
§S'  2933.  2937,  county  bonds  may  be  issued  if 
authorized  by  a  majority  of  the  votes  cast  at 
a  referendum  election,  and  do  not  require  a 
majority  of  all  the  electors  in  the  county. — Id. 

fi  190  (Kan.)  Maintenance  of  a  county  road, 
under  Laws  1911,  c.  248,  I  33,  held  not  a  part 
of  the  current  expenses  of  the  county,  wittiin 
Laws  1909,  c.  245,  §  6.— State  v.  Board  of 
Com'rs  of  Cowley  County,  119  P.  327. 

T.  CLAIMS  AGAINST  OOUKTT. 

$200  (Okl.)  Claim  for  compensation  for 
publishing  delinquent  tax  list  not  prenentod 
to  county  commissioners  for  more  than  four 
years  after  last  publication,  held  barred  by 
Wilson's  Rev.  &  Ann.  St  1903.  S  1253.-Still- 
water  Advance  Printing  &  Publishing  Co.  v. 
Board  of  Com'rs  of  Payne  Goonty,  110  P. 
1002. 

COUNTY  BOARDS. 

See  Counties.  §S  47,  53,  177.  178,  200. 

COUNTY  SEATS. 

See  Gonntles,  1  33. 

COURTS. 

See  Appeal  and  Error ;    ConatituHonal  Law. 
fi§  35.  70.  208.  ;il8;   Costs,  |  12;  Criminal 
Law.  g§  108,  260,  304,  1020,  1048;  Divorce 
§S  152,  240;   Executors  and  Administrator 
g§  29,  202;   Indians,  S  27;   Judges;  Jm" 
ment,  S  17;   Justices  of  the  Peace;  Mar 
niiis,  §s  28,  51;    Municipal  Corporationr 
40").  508:    Prohibition:   Public  T^mis,  J 
llfciinis,  S  17;    Hcmovnl  of  Causes. 

I.  NATURE,  EXTENT,  AND  EXE^ 
OF  JURISDICTION  IN  GENE' 

{  8  (Okl.)  A  cause  of  action  for  U 
a  railroad  employ^,  accruing  in  Kar 
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Lttwi  Kan.  1907,  c  281.  I  1.  Md  enforceable 
in  Oklahoma.  In  T!ew  of  Gonit  art  9,  |  36.— 
Ghio^,  B.  L  ft  P.  I^.  Co.  T.  Uclntir^  119 

H.  ESTABUSHMENT,  OBOANIZA- 
TION.  AKD  PROCEDURE  IN 
OEMEHAX. 

(D)  Rnlea  of  Decision,  Adjvdlciittons,  Opin- 
ion a,  ajid  Reeords. 

S95  (Utah)  That  a  statute  has  been  upheld 
by  the  coart  of  last  resort  of  a  sister  state 
furniBheB  a  atrODK  reason  why  a  similar  statute 
of  this  state  shoiud  be  upheld  if  attacked  on  the 
aame  Kmundi^Lnndberr  t.  Oreen  Bim  Ir- 
rigation Dist,  119  P.  10S9. 

m.  COURTS  OF  OENERAI.  OBIG- 
INAI.  JURISDICnOK. 

(Ai  0>««b4*  ot  JsrtedleHoB  tn  General. 

S  120  (Okl.)  Jorisdiction  of  connty  conrts  in 
civil  cases,  conferred  by  Const,  art.  7,  i  12, 
held  not  changed  by  Act  June  4,  1908  (aess. 
Laws  1907-Oa,  c.  27,  art  1,  Sf  1,  2;  Snyder'a 
Comp.  Laws  1909,  ||  1977,  1978),  ao  as  to 
deprive  sach  courts  of  Jurisdiction,  where 
amount  did  not  exceed  $200. — Cooper  t.  Austin, 
119  P.  206,  *f 

XV.  COURTS  OP  XmiTED  OB  INPE- 
RIOR  JURISDICTIOir. 

i  t60  (OkL)  Bess.  Laws  1907-08,  c  27,  art 
1.  (  2  (Comp.  Laws  1909,  S  1978).  defining  the 
Jurisdiction  of  the  county  court  does  not  apply 
to  an  action  pending  before  the  passage  and 
approval  of  the  aet^BudoIph  v.  Jurgensen, 
119  P.  640.  •  ™. 

i  160  (OkL)  Comp.  Lawa  1909,  I  1978,  con- 
ferring upon  county  courts  exclusive  jurisdic- 
tion in  certain  cases,  held  not  to  affect  action 
pending  at  enactment  of  itatnte.— MnUen  t. 
Bendeman,  119  P.  641. 

LI69  (CaLApp.)  Where  a  compl^t  con- 
s  a  count  not  stating  a  cause  of  action,  and 
the  remaining  counts  demand  an  aggregate  sum 
of  less  than  |30(^  the  mperior  court  has  no  Jn- 
risdiction.— Beeg  t.  McArthor,  119  P.  106. 

VI.  OOUBTS  OF  APPET.T.ATE  JUBIS- 
DIOTZOM. 

(A)  OvosBda  mt  JavlaAletlom  Im  Oeaenil. 

{207  (Okl.Cr.Api>.)  Mandamus  to  an  Inferi- 
or court  to  direct  its  action  is  an  exercise  of 
appellate  juri8diction.>-Brown  v.  State,  119  P. 
447. 

Under  the  Constitatlon  and  Comp.  Laws 
1909,  8{  1916,  1917,  the  Criminal  Court  of  Ap- 
peals has  exclusive  jurisdiction  to  issue  manda- 
mus in  proceedings  to  disqualify  the  presiding 
Judge  in  a  criminal  case. — Id. 

(B)  Court*  of  Paxtlcnlwr  itates. 
S2I2  (Cal.App.)  Where  appellate  jurisdic- 
tion depends  on  the  amount  in  controversy,  the 
ad  damnum  clause  of  the  complaint  is  the  sole 
test.— Brving  v.  Napa  Valley  Brewing  Co.,  119 
P.  940. 

Under  Const  art  6,  §  4,  an  appeal  in  an  ac- 
tion to  recover  property  of  the  value  of  S6,000 
should  be  taken  directly  to  the  Supreme  Court. 
—Id. 

1222  (Kan.)  Gen.  St  1909,  $  6161  (Code 
Civ.  Proc.  §  566),  limiting  right  of  appeal  to 
Supreme  Court  according  to  amount  in  con- 
troversy, Afid  not  to  apply  to  action  to  re- 
cover specific  personal  property. — ^BfcLaughlio 
v.  Wall,  119  P.  541. 

{2401/2  (Okl.)  Sess.  Laws  1907-08,  c  229,  S 
3,  allows  an  appeal  to  the  Supreme  Conrt  by 
any  person  or  corporation  adjudged  full^ 
of  contempt  by  the  Corporation  Commission.— 


AtchiBon,  T.  ft  S.  r.  Br.  Co.  t.  State,  119  P. 

961. 

Sess.  Laws  1907-08,  c  229.  providing  for 
appeal  to  the  Supreme  Court  by  any  person  or 
corporation  found  guilty  of  contempt  by  the 
Corporation  Commission.  fteU  not  repealed  by 
Sess.  Laws  1907-08.  c.  28,  or  Sess.  Laws  1909, 
c  14,  art  2,  creating  and  contlnniaf  the  Goort 
of  Giiminal  Appeals. — Id. 

COVENANTS. 

See  Fraods,  Statute      ||  63,  129. 

XL  CONSTRUCTION  ANS  OPERA. 
TIOB. 

(0t  Cfovenmnte  of  Title. 

1 42  (CaL)  Both  general];,  and  nnder  Civ. 
Code,  S8  1113,  1114,  a  restrictive  covenant 
against  the  use  of  firearms  on  premises  hel4 
an  incumbrance  within  a  covenant  against  in- 
cumbrances.—Fraser  V.  Bentel,  119  P.  509. 

IV.  ACTIONS  FOB  BBEAOR. 

I  127  (Cal.)  Only  nominal  damages  may  be 
recovered  by  a  grantee  because  of  an  incom- 
brance  which  results  in  no  actual  damage  to 
him.— Fraser  v.  Bentel.  119  P.  509. 

The  damages  recoverable  for  breach  of  a 
covenant  against  incumbrances  by  the  exist* 
ence  of  a  restrictive  covenant  on  the  use  of 
land  held  those  naturally  and  proximately  re- 
sulting to  the  covenantee  by  the  existence  of 
the  incumbrance;  the  general  rule  prescribed 
by  Civ.  Code,  J  3305,  not  applying.— Id. 

Under  Civ.  (Jode,  |  8300,  a  grantee  held  not 
entitled  to  recover,  as  damages  from  breach  of 
a  covenant  against  incnmbnlneea,  his  loas  fron 
inability  to  resell  because  of  the  exirtence  of 
an  Incumbrance.— Id. 

COVERTURE. 

Sea  Hndiand  tnd  Wife;  ManiafOh 

CREDIBILITY. 

See  Wltneeses,  IS  317-4ia 

CREDITORS. 

See  Chattel  Morteages,  f  190;  Defcent  and 
Distribution.  |  126. 

CRIMINAL  LAW. 

See  Adultenr;  Assault  and  Battery,  |{  89-^; 
Attorney  General ;  Bail;  Banks  and  Bank- 
ing, S  84;  Bribery;  Burglary;  Conspiracy; 
Constitutional  Law,  I  55;  Convicts;  Courts, 
S  207;  Elections,  {  328;  Gmbesdement : 
Fraudulent  Conveyance  H  329,  331:  Grand 
Jury;  Homicide;  Indictment  and  Infonna- 
tion;  Intoxicatinr;  Uquors;  larceny:  Lewd- 
ness; Perjury;  Bape;  States,  S  9;  Statntei, 
I  258;  Witnesses. 

I.  NATUBE  AND  EZJBHENTS  Of 
CBIME  AND  DEFENSES  IN 
OENEBAI.. 

J 21  (Mont.)  Where  an  action  is  made  pnn- 
able  in  general  terms,  a  criminal  intent  is 
□ot  essential,  unless  a  purpose  to  require  such 
intent  is  discoverable  from  the  atatnte. — State 
V.  District  Court,  Silver  Bow  Connty,  119  P. 
1103. 

I  32  (Mont)  Ignorance  of  the  law  Is  not  an 
excuse  for  its  violation. — State  v.  District 
Court,  Silver  Bow  County,  119  P.  1108. 

m.  PABTIES  TO  OFFENSES. 

S  59  (GaLApp.)  Pen.  Code,  I  SI.  held  not  to 
d^lare  a  person  guilty  of  aiding  and  abetting 
another  in  the  commisaion  of  a  crime,  where 
such  person  by  reason  of  his  status  is  Umaelf 
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cessor;  may  be  proaecutea  as  pnocipai. — oiaie 
V.  Cramer,  110  P.  30. 

i  50  (Okl.Cr.App.)  F«riOD8  actiDg  in  concert 
on  a  common  design  which  is  nnlawful  held 
all  to  be  guil^  as  prindpals.— Holmes  t.  State* 
119  P.  430. 

V.  vsmrs. 

(A)  Pl«ee  of  Brlnsrlnff  ProseeatlOB. 

S  t08  (OkLCrApp.)  Jarisdiction  of  district 
court  of  Le  Flore  county  to  try  indictment  for 
assault  with  intent  to  kill,  pending  on  the  ad- 
mission of  Oklahoma  as  a  state,  determined. — 
MendenbaU  r.  United  States,  119  P.  S94. 

TtDL  PREIilMINABT  GOMPI.AINT. 

AFFIDAVIT.  WASRANT.  EX- 
AMINATION, COMMITMEICT. 
AND  SUMMARY  TRIAI*. 

S260  (Wash.)  Amendment  of  a  complaint, 
on  which  accused  was  tried  on  appeal  from 
a  justice,  so  as  to  charge  accused  with  the 
offense  for  which  he  was  actually  tried  before 
the  justice,  held  not  to  deprive  the  soperior 
court  of  jarisdiction.— State  t.  McKinney,  119 
P.  179. 

IX.  ABBAIOmiENT  AND  VIJBAS,  AND 
NOIXE  PBOSEQUI  OB  DI8GON- 
TIN  U  ANGE. 

1202  (Colo.)  A  plea  of  former  jeopardy 
held  required  to  state  that  the  offense  for 
which  accused  is  prosecuted  is  the  same  of- 
fense for  which  he  oas  been  previously  convict- 
ed.—Epiey  V.  People.  U9  P.  1062. 

A  plea  of  former  jeopardiy  Acid  sufficient  to 
call  for  a  reply  and  trial  by  jury  Of  the  issues 
raised.— Id. 

X.  BVIDEKGE. 

(A)  Jndloial    Kotlee,    Fresamptlona,  and 

Burden  of  Proof. 

8304  (OkI.Cr.App.)  The  courts  take  judi- 
cial notice  of  the  location  of  an  Indian  agency. 
—Hunter  v.  State,  119  P.  445. 

8  304  (Wash.)  The  courts  of  Washington 
take  judicial  notice  of  the  contents  of  the  char- 
ter of  the  city  of  Seattle.— State  v.  Nick,  119 
P.  15. 

B  306  (Utah)  One  presumption  or  inference 
cannot  rest  ui>on  another.— State  T.  Potello, 
U9  P.  1023. 

(B)  Put*  lA  Imv«  ud  Relevaat  to  iMnoa. 

aaA  Rea  Oesf ». 

S35I  (Cal.)  A  letter  written  by  one  accused 
of  crime  while  incarcerated  held  admisaible  as 
an  admission  of  guilt.— People  v.  Schafer,  119 
P.  920. 

(C)  other  Offense*,  nn<  Ckaracter  of  Ac- 

evseil. 

8369  (Okl.Cr.App.)  On  trial  for  rape  on 
female  under  age  of  consent,  evidence  of  simi- 
lar prior  acta  within  the  year  preceding  the  act 
charged  held  admissible. — Myers  v.  State,  119 
P.  136. 

In  prosecution  for  rape,  evidence  of  pregnan- 
cy of  prosecutrix  and  defendant's  efforts  to 
conceal  her  pregnancy  held  admissible.- Id. 

8  377  (Okl.Cr.App.)  On  trial  for  violating 
prohibitory  law,  defendant  held  entitled  to  show 
his  general  reputation  as  a  law-abiding  citi- 
zen, and  that  be  did  not  have  reputation  for 
violating  prohibitory  law.— Friel  v.  State,  119 
P.  1124. 

(O)  Beat  *nd  Secoadarr  and  Deiaonatra- 
tlT«  STldcnae. 

{404  (Cal.)  Evidence  !n  a  homicide  case  held 
snfficient  prima  facie  evidence  of  the  identity  of 


(1)  Opinion  Bvldenee. 

S  448  (Wash.)  In  an  aasault  and  battery  tri- 
al, exclusion  of  a  question  asked  a  witness,  as 
to  whether  the  person  assaulted  was  peace- 
able, held  proper.- State  t.  O'Brien,  119  P. 
609. 

(J)  Teatlmonr  of  Accomplteca  and  Code- 
fend  ant  a. 

S  607  (Cal.)  At  common  law  an  accomplice 
includes  all  participes  criminis,  whatever  the 
degree  or  character  of  their  offense. — People  v. 
Coffey,  119  P.  901. 

The  persons  designated  in  Pen.  Code,  8  31, 
as  principals  to  an  offense,  Md  also  accom- 
plices.— Id. 

The  fact  that  one  cannot  be  convicted  as  a 
principal  does  not  prevent  him  from  being  an 
accomplice  within  the  rule  as  to  accomplice's 
testimony. — Id. 

In  view  of  Pen.  Code,  88  31.  654,  the  fact 
that  the  particular  act  of  participation  in  an 
offense  by  an  accessory  or  accomplice  is  also 
made  a  separate  crime  held  not  to  prevent 
him  from  being  indicted  as  a  principal,  and 
hence  prevent  him  from  being  an  accomplice. 
—Id. 

The  test  of  whether  one  is  an  accomplice  is 
whether  bis  participation  in  the  offense  has 
been  criminally  corrupt— Id. 

One  who  acted  as  intermediaTy  in  offering  a 
bribe  to  a  member  of  a  board  of  supervisors 
prosecuted  under  Pen.  Code,  S  106,  was  an 
accomplice  requiring  his  evidence  to  be  cor- 
roborated.—Id. 

8  5(1  (CaL)  While  the  corroboration  of  an 
accomplice's  testimony  may  be  slight,  it  must 
of  itself,  wholly  independent  of  the  accom- 
plice's testimony,  tend  to  show  accused's  guilt. 
—People  V.  Coffey,  119  P.  901. 

An  accomplice's  evidence  held  not  corrobo- 
rated.—Id. 

(K)  Oonfeaalona. 

8517  (Okl.GT.App.)  Confessions  of  the  de- 
fendant freely  and  voluntarily  made  are  com- 
petent evidence  against  him.— Holmes  v.  State, 
119  P.  430. 

§519  (CaL)  Confession  obtained  from  -de- 
fendant in  jail  held  not  voluntary  and  inad- 
missible in  evidence.— People  v.  Borello,  119 
P.  500. 

(D  Bvldeuce  at  Preliminary  Bxamlnatton 
or  at  Former  Trial. 

8  543  (GaLApp.)  Evidence  held  to  warrant 
a  finding  that  a  witness  could  not  be  produced 
with  due  diligence,  so  as  to  authorize  the  ad- 
mission of  the  reporter's  record  of  the  testi- 
mony of  the  witness  at  a  prelimlna^  examina- 
tion.—People  V.  LedererjilO  P.  949. 

Under  Pen.  Code,  8  ^6,  whether  a  founda- 
tion laid  for  the  admission  of  the  record  of 
the  testimony  of  an  absent  witness,  taken  at  a 
preliminary  examinatioD,  la  sufficient  is  a  mat- 
ter of  discretion.— Id. 

(H)  WelKht  and  SnlBoiencT'. 

8  562  (Utah)  Accused  cannot  complain  of 
insuffideucy  of  the  evidence  to  sustain  a  con- 
viction, though  the  state  failed  to  make  a  case, 
if  he  himself  proved  oue  for  it.--State  v.  Po- 
tello, 119  P.  1023. 

8  564  (CaLApp.)  In  a  prosecution  for  em- 
bezzlement, eviaence  held  to  justify  a  finding 
that  the  embezslement  occurred  in  the  city  ar 
county  of  San  Frandsco,  where  accnsnd  - 

tried— People  v.  Robinson.  119  P.  527. 
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XL  tucx  of  triaii  axd  contim- 

VAKOE. 

S  586  (Colo.)  RulioKfl  on  application  for  a 
continuance  rest  in  toe  discretion  of  the  trial 
court.— Epley  v.  People.  119  P.  153,  155. 

1594  (Wash.)  The  trial  court  held  not  to 
baTe  abused  its  discretion  in  refusing  accused 
«  contin nance  asked  on  account  of  absence  of 
a  witDeaa.— State  t.  O'Brien.  119  P.  009. 

1596  (Wash.)  A  continuance  Md  properlr 
denied  in  order  to  procure  certain  witnesses. 
—State  V.  BacUcta,  110  P.  843. 

S  596  (Colo.)  Refusal  of  a  continuance,  on 
the  noand  that  accuaed'a  connael  could  not 
trr  toe  case,  AeM  vitbii>  the  coart'a  ditcretion. 
— Epler     People,  119  P.  15S,  155. 

S  598  (Wash.)  To  entitle  accused  to  a  con- 
tinuance on  the  STound  of  absence  of  witness- 
es, diligence  to  procure  their  attendance  mnat 
be  shown.— State  r.  O'Brien,  119  P.  609. 

Xn.  TBIAL. 

(A)  Prcllmlnarr  Pr«cee4lBKa. 

1627  (OU.Cr.App.)  Right  of  accused  under 
Bul  of  RightB,  I  20.  to  copy  of  aecnaation,  hOi 
waived,  onlesa  he  demanoa  a  copy  before  an- 
Dooneiiig  ready  for  triaL— Stonae  t.  State,  119 
P.  271. 

(B)  ConVM  amd  Ooadut  af  Tatal  Im  Gen- 
•ral. 

1655  (C!al.)  A  remark  by  the  trial  court  in 
refusing  a  challenge  for  cause  held  not  objec- 
tionable.—People  T.  Scbafer,  119  P.  920. 

1656  (CaL)  Remarks  of  the  court  held  not 
a  comment  on  the  weight  of  any  evidence,  but 
to  refer  to  useless  discussion  by  counsel  of 
the  incompetent^  of  the  interpreter,  after  the 
court  had  stated  another  would  be  provided. — 
People  V.  Szafcsnr,  119  P.  1083. 

S656  (Okl.Cr.App.>  Remark  lA  oonrt,  in  re- 
sponse to  motion  to  advise  Jary  to  xetam  ver- 
dict for  accnaed,  tuid  inqwoper.— Staedle  v. 
State,  119  P.  1& 

(O)  Reeeptlon  of  Bvfdenee. 

1662  (OkLCr.App.)  Testimony  of  witness 
hetore  committing  coart,  subscribed  tn  the 
presence  of  defendant,  held  adndaaible  on  his 
trial,  where  the  witness  was  dead.--MendenliaII 
V.  tJnited  States,  119  P.  B94. 

1678  (Wash.)  Where,  on  a  trial  for  statu- 
tory rape,  the  state  proved  three  distinct  of- 
fenses at  different  times  and  places,  the  state, 
at  the  request  of  accused,  must  elect  on  which 
act  it  will  rely  for  a  conviction. — State  v.  Work- 
man, 119  P.  761. 

S683  (Wash.)  Ruling  admlttiDg  In  rebuttal, 
rather  than  in  chief,  win  not  he  ^tnrbed,  in 
absence  of  abuse  of  dl8cretion.r-State  v.  Cope- 
land.  119  P.  607. 

(P)  Provtaoe  «f  Conrt  w>d  Jmvr  In  Oea- 
end. 

y'42  (CaL)  Where  the  facts  are  undisputed, 
a  question  of  law  for  the  court  to  deter- 
mine whether  a  witness  is  an  accomplice. — 
People  V,  Coffey,  119  P.  901. 

1 742  (Waah.)  In  a  prosecution  for  selling 
intoxicants  to  a  half-blood  Indian,  the  fact 
that  the  prosecuting  witness,  to  whom  the  liq- 
uor was  sold,  was  employed  as  a  government 
detective,  did  not,  as  a  matter  of  law,  make  his 
evidence  unwoctlv  of  belief.— State  v.  Ra^rWoh, 
119  P.  843. 

1753  (Mont.)  An  accused  who  pleads  not 
guilty  is  entitled  to  have  the  Jury's  verdict  up- 
on the  question  of  guilt,  however  clear  and 
uncontroverted  the  evidence  may  be. — State  v. 
District  Court,  Silver  Bow  County,  119  P. 
1103.  ^ 


1753  (OkLCnApp.)  Where  tiiere  ia  a  total 
absence  of  evidence  to  soatain  the  diarge,  tiie 
court  should  inatmct  to  acQuit, — Huffman  v. 
State,  119  P.  644. 

S  757  (Cal.)  If  the  evidence  requires  it,  the 
court  should  charge  the  law  as  to  accompUoea, 
leaving  the  queation  of  whether  a  witness  la 
an  accomplice  for  the  jory.- Feoide  v.  GoSey, 
U9  P.  901.  ^  J 

1757  (OkLCr.App.)  The  court  may  Ins  tract 
that  a  witness  on  whose  teatimony  the  state 
relies  is  an  accomplice.— Ghappell  t.  State,  119 
P.  189. 

S  768  (Wash.)  Cautlonan  Instructions  htU 
not  preiudidal  to  accused.— State  t.  Harsted, 
119  P.  24. 

(O)  Heeesaltr.  Re«i«lalt«St  wed  BwMmlemcy 
of  Inatraetloa*. 

1776  (OkLCr.App.}  Instruction  on  the  sub- 
ject of  character  ox  defendant  held  not  required 
where  the  evidence  is  audi  that  it  could  not 
be  of  benefit  to  defendant.— Holmes  v.  State, 
119  P.  480. 

{ 780  (OkLCr.App.)  An  tnatrucUon  defining 
accomplice  held  necessary  on  request. — Chap- 
pell  V.  State,  119  P.  139. 

S780  (Wash.)  A  charge  on  reasonable  doubt 
held  correct— State  v.  Harated,  119  P.  24. 

{800  (OkLCr.App.)  In  Instructing  to  assess 

franishment  at  death  or  imprisonment  at  bard 
abor  for  life,  as  iO'tbeir  discretion  the  jury 
may  see  fit,  the  court  KeU  not  required  to 
define  "discretion.'*- Holmes  t.  Stat^  119  F. 
430. 

$814  (OkLCr.App.)  Instructions  on  the  hy- 

Jotheais  that  defendant's  testimony  is  true 
eld  required  only  where  such  testimony  pre- 
sents issues  on  which  he  might  be  aeqmtted.— 
Holmes  T.  State,  119  P.  43a 

Where  tjie  evidence  is  such  that  there  Is 
no  reason  to  believe  that  the  Jury  would  s.rrive 
at  a  given  conclusion,  refusal  of  instructions 
relating  thereto  Md  not  error.— Id. 

(814  (Wash.)  It  is  not  error  to  refuse  an 
instraction,  when  there  is  no  evidence  to  sup- 
port it— State  V.  Harsted,  119  P.  24. 

{814  (Wash.)  In  a  prosecution  for  firat-de- 
gree  assault,  held  not  error  to  refuse  to  sub- 
mit the  issue  of  common  assault  and  battery. — 
State  V.  Copeland,  119  P.  607. 

1822  (Colo.)  InatructionB  must  be  consid- 
ered aa  B  whole  in  determining  their  correct - 
ness.— Epiey  v.  People,  119  P.  163,  166. 

S  823  (OkLCr.App.)  Error  in  an  iostroction, 
in  a  prosecution  for  having  Uquora  in  pones- 
sion.  with  intent  to  sell.  keM  not  cured  by  an 
instraction  that  Intent  must  be  made  out  to 
the  satisfaction  of  the  Jury,  beyond  a  reaaon- 
able  doubt.— McCarthy  v.  SUte,  119  P.  1020; 
Hinchman  v.  Same,  Id.  1022. 

(J>  Oaatodr,  Condaet,  mad  Dollhoratfona 
of  Jorj'. 

1857  (Colo.)  The  jury,  in  determining  the 
weight  of  the-  testimony  of  accDSed,  may  ocm- 
iifder  his  demeanor  on  the  stand.^Bple7  T. 
People,  119  P.  158, 155. 

(K)  Tovdtot. 

{893  (Or.)  A  verdict  should  be  reasonably 
constraed,  and  not  to  be  held  insuffldent,  on- 
less  it  ia  doubtful,  or  finds  upon  immaterial  !■• 
sues,  or  manifestly  tends  to  work  tninstioe. — 
State  V.  Setsor,  119  P.  346. 

Xm.  MOTIONS  FOB  KEW  TXtU 
AMD  IK  ARREST. 

i  907  (Mont)  The  court  cannot  grant  a  new 
trial  after  an  acquittal.— State  v.  District  Court 
Silver  Bow  County,  119  P.  1103. 

{923  (OkLCr.App.)  Verdict  win  sot  be  act 
aside  for  disquahficatlon  of  Juror,  unless  ae- 
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was  had  upon  tbe  uncorroborated  evidence  of 
an  accomplice  presents  a  legal  question,  under 
Pen.  Code,  g  1181,  authorizing  tne  grantins  of 
a  new  trial  on  tbe  ground  that  the  rerdict  is 
contrary  to  the  law.— People  V.  Coffey,  119  P. 
901. 

1 935  (CaL)  A  contention  that  a  conviction 
was  bad  upon  tha  uncorroborated  eTidence  of 
an  accomplice  presents  a  legal  gnestion,  un- 
der Pen.  Code,  i  1181,  anthorisine  tbe  grant- 
ing of  a  new  trial  on  ute  ground  taat  tbe  rer- 
dict  is  contrary  to  tb»  evidence. — People  r. 
Coffey,  119  P.  901. 

S935  (Colo.)  When  the  trial  court  should 

5 rant  a  new  trial  for  inanfficiency  of  the  evt- 
enee  to  aaitain  tbia  Terdict.  atated^Piel  t. 
People.  119  P.  687. 

§939  (Wasli.)  An  appllcatioD  for  new  trial 
on  the  ground  of  newly  discovered  evidence 
held  required  to  show  diligence  to  procure  the 
evidence  at  the  former  trials-State  t.  0*Brien, 
U9  P.  600. 

{ 942  (Ukl.Cr.App.)  Where,  after  conviction, 
a  witness  for  the  state  makes  an  affidavit  that 
ber  testimony  was  talae,  a  new  trial  sbould 
have  been  granted.-^lbapp^  t.  State,  119  P. 
189. 

S  968  (Colo.)  A  motion  in  arrest  of  judg- 
ment, which  does  not  affect  the  real  merits  of 
tbe  offense,  should  be  dmied.— Piel  t.  People, 
119  P.  687; 

XIV.  JVDOlCEirr,  SEirTENCE,  A]n> 
FZKAI.  COMBaTMEHTT 

1 987  (Wash.)  Rem.  ft  Bal.  Code,  {  2196,  rath- 
er than  section  2145,  held  to  determine  tbe  ne- 
cessity for  tbe  presence  of  the  defendant  in  a 
prosecution  for  a  felony  when  the  verdict  is 
returned,  for  the  purpose  of  judgment  thereon. 
-State  T.  Main,  119  P.  844. 

Under  Rem.  &  BaL  Code,  %  2196,  a  defend- 
ant in  a  prosecntion  for  selling  liquor  wltbont 
a  license,  held  entitled  to  a  judgment  on  a 
verdict  of  acquittal,  though  not  present  at  the 
time  the  Terdict  waa  retaraed  and  pubUahedv— 


XV.  APPEAI.  Ain>  ERBOBk  AHD 
CERTIORARI. 

(A)  Form  o(   Remedy.   JtirlBdl«tfl««>  aad 

RIsht  of  Review. 

f  r020  (CaL)  Under  Const  art.  6,  {  4,  an 
appeal  by  tbe  people  from  an  order  setting 
aaide  an  information  for  murder  before  any 
judgment,  should  have  been  taken  to  the  Dis- 
trict Court  of  Appeal,  and  not  to  tbe  Supreme 
Court.— People  v.  White,  119  P.  79. 

8  1023  (CaLApp.)  No  appeal  lies  from  an 
order  denying  a  motion  m  arreat— People  v. 
Robinson,  119  P.  527. 

(B)  Presentation  and  Reservation  In  Low- 
er Cevrt  ol  Gronnds  of  Review. 

8  1032  (Okl.Cr.App.)  Objection  to  informa- 
tion not  presented  by  plea  in  abatement  or  mo- 
tion to  quash  or  set  aside,  but  only  by  objec- 
tion to  the  reading  of  tbe  information  to  the 

Jury,  will  not  be  reviewed.— Myers  v.  State,  119 
».  136. 

8  1043  (CaL)  Where  accused  objected  gen- 
erally to  the  admission  of  an  incriminatory 
letter,  he  cannot  on  appeal  complain  that  iso- 
lated portions  of  the  letter  are  inadmissible.— 
People  V.  Schafer,  119  P.  920. 

1  1048  (Colo.)  The  Supreme  Court  has  no 
power  to  decide  matters  which  have  not  been 
submitted  for  its  consideration  in  a  legal  man- 
ner.—Piel  V.  People.  119  P.  687. 


der  denying  a  new  trial  having  been  authorized 
by  Pen.  Code,  I  1237,  but  no  procedure  having 
lieen  prescribed,  the  court  is  authorized,  by 
Code  Civ.  Proe.  8  187,  to  consider  any  ap- 

6 roved  method  adopted  by  accused.- People  v. 
:obinBon,  119  P.  527. 

8  1081  (Okl.Cr.App.)  Where  the  record  shows 
that  notices  of  appeal  were  not  served  on  the 
county  attorney  and  the  clerk  of  the  district 
court  within  the  time  required  by  law,  the  ap- 
peal will  be  dismissed.- McDaniel  v.  State,  119 
P.  270. 

8  1081  (Okl.Cr.App.)  Notice  of  appeal  in  a 
felony  case  must,  under  Comp.  Laws  1909,  88 
6948,  6949,  be  served  within  six  months  from 
sentence.— Gloyd  v.  State,  119  P.  1125. 

(D)  Reeord  w»d  Proceedinvs  Hot  in  Ree- 
OFd. 

8  (087  (CaLApp.)  An  appeal  from  an  order 
denizing  a  new  trial,  under  Pen.  Code,  I  1237, 
perfected  in  the  method  prescribed  for  an 
appeal  from  a  judgment  of  final  conviction, 
held  proper.- People  v.  Robinson,  119  P.  527. 

{1109  (CaLApp.)  Where  there  is  no  evi- 
dence in  the  record  of  an  appeal  from  a  judg- 
ment or  an  order  denying  defendant's  motion 
for  a  new  triaL  and  no  briefs,  the  record  will 
be  stricken  from  the  files^People  f.  Tate, 
119  P.  939. 

1 1 100  (OU.  Or.  App.)  Appeal  dismissed  for 
failure  ox  record  to  show  notice  of  appeal  and 

?roof  of  service  as  regnired  by  Comp.  Iaws 
909,  88  6948,  6949.-Ok>yd  T.  Sute,  119  P. 
1125. 

8  1 1 14  (Colo.)  Where  the  printed  abstract 
of  tbe  record  fails  to  show  any  objections  to 
evidence,  the  admission  thereof  is  not  review- 
able.—Epley  V.  People,  119  P.  153,  155. 

8  1117  (OkLCr.App.)  Overruling  of  applica- 
tion for  change  of  venue  will  not  be  reviewed 
where  tbe  case-made  does  not  contain  a  tran- 
script of  testimoiv  taken  on  the  application.— 
Myers  v.  State,  119  P.  186. 

81120  (OkLCr.App.)  Objections  to  exclusion 
of  testimony  to  be  considered  must  show  what 
the  excluded  testimony  would  have  been.— 
Stouse  v.  State.  119  P.  271. 

8(122  (CaLApp.)  Where  there  is  no  evi- 
dence in  tbe  record  of  the  existence  of  an  al- 
leged fact,  the  court  on  appeal  cannot  consid- 
er whether  there  was  error  in  the  instructions 
given  referring  to  anch  fact— People  t.  Led- 
erer,  119  P.  049. 

(B)  Assignment  ot  Eirrors  and  Briefs. 

I  (130  (CaLAj>p.)  On  a  failure  to  present  a 
brief  within  a  ame  granted  there  is  nothing  for 
review.— People  v.  Merle,  119  P.  674. 

(O)  Review. 

8  1(47  (CalO  Pen.  Code,  8  461,  making  a  bur- 
glary in  tbe  first  degree  punishable  by  impris- 
onment for  not  less  than  1  and  not  more  than 
15  years,  accused  sentenced  to  10  years  im- 
prisonment cannot  complain  that  the  sentence 
was  an  abuse  of  discretion.- People  v.  Schafer, 
119  P.  920. 

*  8  1151  (Colo.)  Rulings  on  application  for  a 
continuance  will  not  be  disturbed,  unless  there 
has  been  an  abuse  of  discretion. — Epley  v.  Peo- 
ple, 119  P.  153,  155. 

81153  (CaLApp.)  The  exercise  of  the  trial 
court's  discretion,  under  Pen.  Code,  |  QSO,  in 
determining  whether  a  foundation  laid  for  tbe 
admission  of  the  record  of  the  testimony  of 
an  absent  witness,  taken  at  a  preliminary  ez- 
Eunination,  is  sufficient,  will  not  be  reviewed, 
if  there  is  any  evidence  to  support  the  con- 
clusion.—People  V.  Lederer,  119  P.  949. 
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1 1 156  (OH.Cr.App.)  Sefasal  of  new  frial 
becacse  of  Btatements  of  juror,  the  affidavits 
relatiag  thereto  being  conflicting,  will  not  be 
disturbed  in  the  absence  of  abuse  of  discretion. 
— Stouae  V,  State,  110  P.  271. 

§  1156  (Wash.)  Appellate  courts  Trill  rarely 
control  the  discretion  of  a  trial  court  in  grant- 
ing or  denying  a  new  trial  on  the  ground  of 
newly  discovered  evidence.— State  v.  O'Brien, 
119  P.  609. 

S  (159  (CaLApp.)  A  conviction  in  a  criminal 
case  will  be  reversed  for  insufficient  evidence 
only  when  there  is  an  entire  absence  of  evi- 
dence to  support  the  verdict. — People  T.  Bar- 
low, 119  P.  !>40. 

I  1 159  (Okl.Cr.App.)  Conviction  will  not  be 
reTersed,  unless  court  finds  as  a  matter  of  law 
that  evidence  is  insufficient  to  warrant  the  con- 
viction.—Kagland  V.  State,  119  P.  277. 

§  1159  (Wash.)  The  weight  of  the  evidence 
is  for  the  jury  in  the  tnal  court— State  t. 
O'Brien.  119  P.  609. 

{  1160  (Colo.)  The  Supreme  Court  will  not 
permit  a  verdict  to  stand  unless  both  the  jury 
and  the  trial  court  could  have  properly  approv- 
ed it— Piel  V.  People,  110  P.  687. 

{M66</2  (Cal.)  The  refusal  of  a  challenge 
for  cause  held  harmless,  if  ezrooeoua.— People 
V.  Schafer,  119  P.  920. 

S(l66'/2  (Cal.)  Abruptness  of  the  court  In 
rulings  and  its  emphatic  remarlm  to  defend- 
ant's counsel  in  respect  thereto  held  not  sub- 
ject to  review,  where  it  cannot  be  said  that 
they  tended  to  prejudioe  defendant— People  v. 
Szafcsur,  119  P.  l083. 

S  ( 169  <Cal.App.)  In  a  prosecution  for  trans- 
ferring a  stock  of  goods  with  intent  to  de- 
fraud creditors,  defendant  held  not  prejudiced 
by  parol  evidence  that,  while  wtteess  was 
working  for  defendant,  be  gave  a  salesman  a 
check,  dated  ahead^People  t,  Lederer,  119  P. 
949. 

St  169  (Okl.Cr.App.)  Error  in  admission  of 
evidence  of  confessions  Jield  harmless,  where 
the  defendant  testifies  to  the  truthfulness  of 
erery  material  statement  therein.— Holmes  t. 
State,  119  P.  430. 

8  1 171  (Mont.)  Arfimment  by  proaecating  at- 
torney held  not  reveraible  error. — State  t.  Rob- 
erts, 119  P.  666. 

S  ((72  (Cal.App.)  In  a  prosecution  for  con- 
veying a  stock  of  goods  in  fraud  of  creditors, 
defendant  held  not  prejudiced  by  an  objection- 
able instmction  as  to  the  chnrreter  of  evi- 
dence which  a  note  furnishes  of  the  debt  which 
it  represents.— People  v.  Lederer,  119  P.  049. 

81172  (Okl.Gr.App.)  Where  the  evidence  of 
accused  shows  his  guilt,  an  erroneous  instruc- 
tion held  not  ground  for  reveraaL — Maynea  v. 
State,  119  P.  644. 

8  (172  (Wash.)  It  was  not  reversible  error 

to  give  instructions  requested  by  the  state, 
though  copies  thereof  were  not  filed  with  the 
cler^  nor  served  upon  defendant's  counsel,  as 
required  by  a  local  rule  of  conrL — State  t. 
CBrien,  110  P.  609. 

§((73  (Wash.)  Any  error  in  refusing  in- 
structions, Hs  having  been  requested  too  late, 
held  harmless.— State  v.  O'Bnen,  119  P.  609. 

8  ( (75  (Okl.Cr.App.)  If  error  has  been  com- 
mitted by  conviction  of  defendant  for  crime  iu 
second  degree  when  be  should  have  been  con- 
victed of  crime  in  the  first  degree,  he  cannot 
complain.— Hunter  v.  State,  119  P.  445. 

8(176  (CaLApp.)  On  a  failure  to  argue 
points  on  appeal,  there  is  nothing  for  review. — 
People  V.  Merle,  119  P.  674. 

81180  (Utah)  A  decision  of  the  Supreme 
Court  on  appeal  in  a  criminal  ease  is  the  law 
of  the  rose  on  a  subsequent  (riaL— State  v, 
Tance.  119  P.  300. 


(B)  Detemilnatloik  w^n^^  IHsp«»ltloa  of 

81(86  (OkLCr.App.)  Where  testimony  for 
the  state  is  conSicting,  and  tbe  record  dis- 
closes errors  calculated  to  mislead  the  juTf 
a  new  trial  should  be  awarded.— Stnedls  t. 
State.  119  P.  1022. 

CROPS. 

See  Chattel  Mortsages.  88  12,  48;  Ldfe  Estatea, 
g  25 ;  Vendor  and  Purchaser,  8  104. 

CROSS  COMPLAINT. 

See  Pleading.  8  120. 

CROSS-EXAMINATION. 

See  Witnesses.  88  268-410. 

CROSSINGS. 

See  BaUroadfl,  I8  901.  8S2. 

CUSTODY. 

See  Divorce.  8|  803,  312. 

CUSTOMS  AND  USAGES. 

See  Corporations,  8  432;  Evidence.  8  21. 

DAMAGES. 

See  Action.  8  48;  Appeal  and  Error,  88  232, 
1067, 1140:  Assault  and  Battery,  8  40 ;  Bound- 
aries, S  53;  Carriers,  8  382;  Contracts,  8 
176;  Covenants,  §  l27;  Eminent  Domain,  88 
74r-163,  203,  243,  262.  275;  Exchange  of 
Property,  §  8;  Forcible  Entry  and  Detainer. 
88  27.  30,  34;  Municipal  Corporations.  SS 
385-454.  663;  Sales.  8  418;  -ftial.  88  242. 
296;  Trover  and  Conversion;  Vendor  and 
Pnrchaser.  8  851;  Waten  and  Water  Cours- 
ei,  8  62. 

m.  GBOUITOB  AMD  ■UB1EOT8  OF 
0OlIFEN(ULTOKT  DAMAOBS, 

(A)  Dtreet  or  Remote.  Contluvent,  •* 
FroapeettT*.  Conseauencca  or  Loasea. 

640  (Cal.)  The  profits  of  collateral  enter- 
prises in  which  a  party  claimli^  damages  for 
breach  of  contract  has  been  induced  to  engage 
by  relying  upon  the  performance  of  the  con- 
tract are  not  recoverable  if  the  other  party 
had  no  notice  of  such  collateral  undertaking. 
— Fraser  v.  Bentel,  119  P.  500. 

§  40  (Kan.)  Damages  for  loss  of  profits  for 
interruption  of  busioesa  of  skating  rink  held 
neither  speculative  nor  nncertain^-^Iensins  t. 
Wright.  119  P.  374. 

fB)  AwravKtlon,  Mltlvatloa.  ud  Radm* 
tlom  of  Lobs. 

862  (Mont.)  One  injured  by  another's  negli- 
gence htld  not  entitled  to  recover  for  damages 
whidi  might  have  been  prevent  by  the  ex- 
ercise of  ordinary  care  alteT  the  injury,- Tig- 
german  v.  City  of  Butte,  119  P.  477. 

V.  EXEUPIiABT  DAMAGES. 

8  9(  (Idaho)  Exemplary  or  punitive  damar- 
es  held  not  recoverable  unless  the  action  of 
the  wrongdoer  is  wanton  or  gross  or  out* 
rageous.  or  implies  malice  and  oppression.— 
Unfried  v.  libert,  119  P.  886. 

VJ.  MEASUHE  OF  DAKAOBS. 

(A)  Injuries  to  tbe  Peraom. 

8  99  (Okl.)  Measure  of  damages  recoverable 
by  parent  for  loss  of  services  of  minor  diUd 
stated.— Ifinsonri,  K.  A  T.  Ry.  Co.  t.  Horton, 

119  P.  2.^3. 
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01  contract  to  ezcarate  lots  to  grade. — bweeney 
V.  Lewis  Const.  Co.,  119  P.  1108. 

t  124  (Okl.)  Building  contractor  keld  entitled 
to  recover  for  breach  of  contract  by  owner 
amoant  expended  on  ffiith  of  contract  and  an- 
ticipated profits.— First  Nat.  Bldg.  Co.  v.  Van- 
denberg,  110  P.  224. 

lo  an  action  by  a  building  contractor  for 
breach  of  contract,  -  evldeiice  of  sabcontiacta  is 
Incompetent  to  prove  anticipated  profits.— Id. 

VH.  nrADEQITATE  AVD  SZCE8HVE 
DA1CAOE8. 

SI32  (Wash.)  Four  thoustod  five  hundred 
lars  held  not  excessive  recovery  for  personal 
injury  to  a  sawmill  employ^. — King  v.  Page 
Lumber  Co.,  119  P.  180. 

I  132  (Wash.)  Four  thousand  four  hundred 
and  ninety-five  dollars  and  ninety-five  cents 
held  not  exceuive  rocovery  for  personal  injury 
to  a  carpenter.— Martin  v.  F'",  119  P.  849. 

Vm.  FIXASINO,  EVIDENCE,  AXD 


(A)  Pleadlmv 

i  158  <Mont.)  A  complaint  in  an  action  for 
personal  injuries  held  sufficient  to  justify  ad- 
mission of  evidence  of  an  internal  injury.--Jen- 
kins  V,  Northern  Fac.  Ry.  Co.,  119  P.  794- 

(C)  Proo«ediiiv*  for  Asseaament. 

§214  (Mont.)  Instruction  in  a  personal  in- 
jury action  as  to  mitigating  damages  by  plain- 
tifrs  failure  to  exercise  due  care  to  minimize 
the  injnry  held  substantially  correct,  and  not 
to  impose  too  great  a  burden  upon  plaintiff.— 
Tiggerman  v.  City  of  Butte,  119  P.  477. 

DAWES  COMMISSION. 

See  Indians.  |  27. 

DEATH. 

See  Assault  and  Battery,  |  80;  Criminal  Law, 
H  662.  800;  Master  and  Servant,  H  106- 
SS6;  Patent  and  Child.  |  7. 

DEBTOR  AND  CREDITOR. 

See  Chattel  Mortgaces,  {  190;  Fraudulent  Con- 
veyances. 

DECEDENTS. 

See  Descent  and  IMstributlon. 

DECEIT. 

See  Fraud, 

DECLARATION. 

See  Pleading. 

DECREE. 

See  Mortgages,  |  497. 

DEDICATION. 

I.  NATtnUB  AND  REQUISITES. 

i  19  (Okl.)  Where  lots  are  sold  with  ref- 
erence to  recorded  plat,  dedication  of  the 
streets  and  alleys  as  laid  out  Aeld  perfect.— 
Bevard  v.  Hunt,  119  P.  689. 

DEEDS. 

See  Adverse  Possession;  Escrows;  Estoppel, 
i  22;  Ehridence,  8  441 ;  Fraudulent  Convey- 
ances, i  96;  Mortgages;  Taxation.  U  663. 
704.  734,  762-788;  Vendor  and  "Purchaser, 
H  116,  140,  141.  Ifll. 


DEFAULT. 

See  Appeal  and  Error,  |S  113.  957. 1024;  Judg- 
ment, H  139-189. 

DELEGATION  OF  POWER. 

See  Municipal  Corporations,  S  591. 

DELIVERY. 

See  Escrows;  Gifts,  |  28;  Insurance,  i  646; 
Sales.  S8  82,  174. 

DEMAND. 

See  Embezilement 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  S  404. 

DEMURRER. 

See  Pleadinr.  H  1,  182-220,  406^  418;  Trial. 
8  150. 

DE  NOVO. 

See  Appeal  and  Error,  {  1008. 

DEPOSITIONS. 

See  Costs,  {  154;  Peijnry,  f  10. 

8  64  (Mont)  Where  a  Question  on  a  depo- 
sition called  for  the  deponent  to  produce  hotel 
records  in  his  custody  or  which  he  could  pro- 
cure, the  production  of  copies  btld  not  re- 
sponsive and  improperly  admitted.— <!!ohen  v. 
Clark,  119  P.  776. 

§76  (Cal.)  A  notary's  certificate  to  a  depo- 
sition under  Code  Civ.  Proc.  |  2032,  sealed, 
but  unsigned,  held  Insufficient.— Beckman  v. 
Waters.  119  P.  922. 

$83  (Okl.)  Officer  taking  deposition  need  not 
certify  that  he  is  not  related  to  either  of  the 
parties,  where  there  is  no  affirmative  showing 
of  such  relationship. — Eldridge  T.  Gompton,  119 
P.  1120. 

8  99  (Cal.)  A  deposition,  thoujch  taken  on 
stipulation,  waiving  notice  and  affidavit  requir- 
ed by  Code  Civ.  Proc.  S  2031,  held  admissible 
in  another  action  under  section  2022. — Consol- 
idated Lumber  Co.  v.  Fidelity  &  Deposit  Co. 
of  Maryland,  119  P.  506. 

The  stipulatioD  under  which  a  deposition  was 
taken,  by  providing  it  "may  be  used  on  the  trial 
of  said  action,"  held  not  to  have  limited  its 
use  to  the  action  in  which  it  was  taken,  so  as 
to  take  it  out  of  Code  Civ.  Proc.  8  2022.— Id. 

Two  actions,  both  on  the  same  joint  and  sev- 
eral obligations,  held  between  the  same  parties, 
as  regards  use  of  a  deposition,  under  Code  Civ. 
Proc.  8  2022,  though  the  first  was  against  both 
the  obligors,  while  the  second  was  against  only 
one  of  tnem.— Id. 

I  lOi  (Idaho)  Admission  of  deposition,  tak- 
en by  defendant  after  deposition  of  same  wit- 
ness taken  by  plaintiff,  as  part  of  plaintiff's 
case  and  before  defendant  has  opened,  held  er- 
ror.—Vaughn  V.  Johnson,  119  P.  879. 

Sill  (Cal.)  Notice  and  affidavit  required  by 
Code  Civ.  Proc.  8  2031,  for  taking  deposition 
Aeld  waived  by  stipulation  for  taking  and  using. 
—Consolidated  Lumber  Co.  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  119  P.  506. 

8111  (Okl.)  Where  deposition  has  been  read 
at  one  trial,  without  objection,  it  is  too  late 
at  second  trial  to  raise  purely  technical  objec- 
tions apparent  on  the  face  of  the  deposition 

frior  to  the  first  trial.— Eldridge  v.  Compton, 
19  P.  1120. 
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DEPOSITS. 

See  Bail,  U  7S,  77;  Banks  and  Banking.  |  64. 

DEPOTS. 

See  GarriezB.  |  816;  RaUioada,  H  36.  226.  226. 

DEPUTIES. 

See  Officers,  {  100. 

DESCENT  AND  DISTRIBUTION. 

See   Aliens;    BJxecutora  and  Administrators; 
Indians,  8  18;  Wills. 

I.  MATUHE  AND  COUBSE  IV  OEW- 

1 6  (Mont.)  The  riKht  to  inherit  rests  in 
public  policy,  and  is  dependent  on  the  will  of 
the  Lesislature,  except  as  reatrieted  by  tlie 
CoQstitation.— In  re  Golberfa  Estate.  119  P. 
791. 

m.  BIGHTS  Aim  IJABII.ITIE8  OF 
HEIB8  AXm  DISTBIBnTEES. 

(A)  Hmtsiw  mmA  BstaliUshmeBt  of  RIffhta 
In  Oenerftl. 

S9I  (Okl.)  Under  Mansf.  Dig.  I  2522  (Ind. 
T.  Ann.  St  1899,  S  1820),  heirs  Vld  entitled 
to  maintain  action  to  recover  personalty  of  in- 
testate—First Nat  Bank  t.  Tevis,  119  P.  2ia 

<0  DeMs  of  Intestate  ud  ImusIifmom 
OB  Property. 

1 126  (Kan.)  Helhi  at  law  or  derlaeea  of  de- 
ceased stockholder  held  Kahle  to  the  extent  of 
l^roperty  ncelved.— Donglasa  t.  Loftoa,  119  P. 

DESCRIPTION. 

I  82;  caiattel  Mortgages,  U  47. 
Statnte  o^  |  lia 


See  Broke: 
48;  Frai 


DESERTION. 

See  Divorce,  {  127. 

DETECTIVES. 

See  CMminal  Law,  |  742. 

DETINUE. 

See  Replevin. 

DILIGENCE. 

See  Criminal  Law,  fi  939. 

DIRECTING  VERDICT. 

See  Trial.  |  17& 

DIRECTORS. 

See  GorporaUons,  H  289,  320.  424.  42S. 

DISABILITIES. 

See  Aliens. 

DISCHARGE. 

See  Accord  and  Satiafaction ;  ICaster  and  Serv- 
ant. S  41. 

DISCOVERY. 

See  Continuance,  S  15. 

DISCRETION  OF  COURT.. 

See  Appeal  and  Error,  §(  954-982;  Contina- 
ance;  Costs,  8  12;  Criminal  Law,  U  M3. 
586,  594,  598,  683.  1147,  1151,  1153,  1156; 
Divorce,  §  312-  Evidence,  §  471;  Exceptions, 
Bill  of,  S  4.3 ;  Injunction.  8  21;  Judgment, 
139.  344 ;  Pleading,  S  236L 


DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  H  834.  336.  390,  430, 
465,  554,  568,  627,  635.  767.  773,  781-800. 
866.  870:  Criminal  I^w,  K  1081.  1109;  Elec- 
tions, i  30S:  Mandamaa,  |  10;  Beooida,  f 
9rraal,  li  i48.  163,  16b! 

n.  nrvoiiUirTABT. 

8  S3  (Idaho)  The  purpose  and  object  of  the 
law  is  to  try  actions  on  their  merits,  and  not  to 
dismiss  cases  on  technicalities  which  do  not  go 
to  the  merits.— Nobach  v.  Scott,  119  P.  295. 

8  56  (Or.)  The  court,  on  motion  to  distnias 
for  failure  to  state  cause  of  action,  most  take 
as  true  ereiT  allegation  of  Hia  conqilaint.— 
Henderaon  T.Xemke,  119  P.  ^2. 

DISORDERLY  HOUSE 

See  Intozfcating  Liquors.  |  IS ;  Statutes,  I  25a. 

DISPENSARIES. 

See  Intoxicating  Liquors,  8  146. 

DISQUALIFICATION. 

See  Jndgea,  |  SL 

DISSOLUTION. 

See  Partnenhip,  8  327. 

DISTRIBUTION. 

See  Descent  and  Distribution;  Btxacntoia  asd 
Admiidatrators,  8  SIS* 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Quo  Warranto,  8  33. 

DITCHES. 

See  Dxalns;  Waters  and  Water  Oonmi^  H  ISL 
247. 

DIVERSE  CITIZENSHIP. 

Bee  Bemoral  <A  Canses,  8  49. 

DIVORCE. 

;5ee  Appeal  and  Error,  M  889,  891;  Contraets, 
8  111;  Execution,  8  228. 

n.  oBoums. 

8  3r  (CaLApp.)  Facts  held  not  to  entitle 
plaintiff  to  a  divorce  for  nonsupport, — John- 
ston V.  Johnston,  119  P.  406. 

8  31  (Wash.)  Defendant's  reftual  for  Oim 
months  to  support  plaintiff  held  under  Bern,  ft 
Bal.  Code,  8  982,  to  entitle  her  to  a  dlTozce.— 
Garland  v.  Garland,  119  P.  386. 

IT.  JUBXaDIonON.  PBOGBEDnrCW» 
AMD  BEUEF. 

(O  PlMUIIav. 

8  101  (Wash.)  Allegations  in  a  CT08a-«0Bt- 
plaint  held  not  to  change  adultery,  so  that  com- 
plainant was  not  entitled  to  have  the  diane 
made  more  specific.— Powell  t.  PowelL  U9  P. 

1119. 

(D)  BJ-vldeBoe. 

8  127  (CaLApp.)  In  a  suit  for  divorce  for  de> 
sertioQ,  evidence  held  insufficient  to  constitnta 
the  corroboration  required  by  Civ.  Code^  |  130, 
— Johnston  v,  Johnston,  119  P.  403. 

Corroboration,  in  an  action  for  divorce, 
quired  by  Civ.  Code.  8  130,  is  sufficient  if  peni- 
nent  to  some  fact  or  facts  which  la  or  ara  sof- 
ficient  to  support  a  decree. — Id. 
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iW)  IHamiaaa>I,  Trial  or  R«arliiV(  and  N«w 
Trial. 

SI50  (Wash.)  A  finding  not  based  on  the 
pleadings  held  not  &ta1  to  a  decree  for  divorce 
supported  by  other  and  valid  findings.— Powell 
V.  Powell,  119  P.  1119. 

(F)  Jadsmeat  «r  Pcaraa* 

1 152  (Wash.)  The  coart  k«M  to  have  Jnria- 
diction  to  grant  respondent  a  divorce  on  hia 
cross-complaint.— Powell  v.  PoweU,  119  P.  1119. 

(O)  Appeal. 

1 182  (Gal.)  Where  a  husband  appealed  from 
an  order  denying  his  application  for  a  divorce 
and  granting  the  wife  alimony,  the  court  can 
order  him  to  provide  for  her  maintenance  pend- 
ing the  aroeal  and  while  the  alimony  Judgtnent 
was  stayed.— Sheppard  v.  Sheppard,  119  P.  492. 

Where  plaintifF  appealed  from  an  order  deny- 
ing a  divorce,  and  stayed  the  alimony  Jndgment 
pending  the  appeal,  an  order,  regairing  payment 
of  $60  per  month  for  maintenance  pending  the 
appeal,  shoald  have  provided  that,  in  case  of 
affirmance,  the  payments  therennder  should  be 
credited  on  the  judgment  for  permanent  aU- 
mony.— Id. 

V.  AUHomr.  iuxoWAirotia.  anb 

DISPOSITIOH  OF  PROFEBTT. 

i  246  (Wash.)  An  order  denying  a  motion  to 
vacate  a  divorce  decree  so  far  as  it  applies  to 
property  rights  is  eqnivalent  to  a  decree  on  the 
ment8.-~Scammon  v.  Scammon,  119  P.  363. 

S  249  (Gal.App.)  Where,  in  a  suit  for  divorce, 
plaintiff  prayed  alstribntion  of  certain  real  es- 
tate as  her  separate  property,  and  on  the  trial 
it*  appeared  that  the  property  was  homestead, 
the  court's  jurisdiction  was  limited  to  a  distri- 
bu1^<«i  nnder  Civ.  Code,  §  146,  which  was  de- 
pendent on  the  granting  of  a  divorce.— Johnston 
V.  Johnston,  119  P.  403. 

1 252  (Wash.)  A  decree  of  divorce  granting  a 
hosband  community  property  and  charging  him 
with  alimony  heU  proper.— Powell  v.  Powell, 
119  P.  1119. 

VI.  CUSTODY  AND  ST7PPOBT  OF 

CHIIJ>IUBN. 

{303  (Or.)  A  provision  In  a  decree  of  di- 
vorce iniidi  awards  the  custody  of  an  infant 
child  to  one  of  the  parties  ieU  merely  tenta- 
tive«  and  subject  to  modification  on  acmlica- 
tion  by  the  adverse  party.— Matthews  v.  Matth- 
ews. 119  P.  766. 

f303  (Wash.)  On. application  by  a  dirozeed 
husband  for  modification  of  the  decree  so  as  to 
give  him  custody  of  a  minor  child,  evidence 
Held  to  show  his  fitness  to  have  cnstody. — 
Morin  v.  Morin.  119  P.  746. 

On  a  divorced  wife  becoming  insane,  the  hus- 
band Is  entitled  to  costodv  of  a  minor  child  as 
against  the  wife's  parents,  to  whom  custody 
was  temporarily  awarded,  unless  he  is  unfit  to 
have  custody.— Id. 

1312  (Or.)  Under  L.  O.  L.  S  M3,  the  dis- 
cretion of  the  court  in  awarding  to  the  wife 
the  cnstody  of  a  minor  child,,  on  granting  to 
the  husband  a  divorce,  held  proper.— ^fatthews 
V.  Matthews,  119  P.  766. 

DOCUMENTS. 

See  BMdenee.  H  840-878. 

DOMfciLE. 

See  Ekecotors  and  Administrators,  S  29;  Lim- 
itation of  Actions,  I  4;  Removal  of  Causes, 

*  DONATIONS. 

ffee  Gifts. 


DRAINS. 

See  Municipal  Corporations,  S  846. 

n.  AflSESaiCElfTS  AHD  SPEOIAIi 
TAXES. 

|9t  (GaL)  A  reclamation  district  having  been 
held  a  de  facto  corporation  when  it  levied  cer- 
tain assessments,  a  landowner,  having  institut- 
ed ^uo  warranto  to  test  the  validity  of  the 
district,  held  not  entitled  to  restrain  sale  of 
her  property  pending  a  determination  of  the 
quo  warranto  proceedings.— McPhee  T.  Beda- 
mation  Dlst.  No.  765.  IW  P.  1077. 

DRAMSHOPS. 

See  Intoxicating  liaaors. 

DRUNKARDS. 

See  Uarrlage,  i  80. 

DUE  PROCESS  OF  LAW. 

See  Oonstltutional  Law,  M  251-320.' 

DUPLICITY. 

See  Indictment  and  Information,  {  125. 

DYING  DECLARATIONS. 

See  Homicide,  H  208,  216. 

EASEMENTS. 

See  Dedication ;  Dminent  Domain,  H  74,  268. 

r  OBEATIOir.  EXISTEHGE,  AND  TEB- 
MINATIOM. 

8  36  (Or.)  Where  a  way  has  been  established 
by  consent,  evidence  to  substantiate  a  pre- 
scriptive right  to  continue  the  easement  must 
be  near  and  conclusive.— A.  O.  Bohrnstodt  Oo. 
V.  8cliar«n,  119  P.  887. 

EJECTION. 

See  Catrieis,  |  382. 

EJECTMENT. 

See  Eminent  Domain,  I  268:  Indians,  I  27; 
limitation  of  Actions,  |  37;  Pleading,  f  180. 

I.  RIGHT  OF  ACTIOH  AMD  DE. 
FENSEfl. 

1 4  (Kan.)  Action  Md  to  be  in  form  in 
ejectment,  but,  in  substance,  an  action  for  re- 
lief on  the  ground  of  fraod^New  t.  Smitli,  119 

P.  380. 

fi- 1 7  (Kan.)  Purchaser  in  good  faith  at  fore- 
closure sale  Md  entitled  to  ""fliiita^"  ejectment 
against  grantees  of  former  owner  of  fee.— 
Bear  t.  Kenyoa,  118  P.  718. 

m.  PliEAJDIirO  AMD  ETIDEHCE. 

§  93  (Ean.)  The  evidence  to  sustain  an  ac- 
tion in  ejectment,  but  in  substance  for  relief  on 
the  groond  of  fraud,  is  the  same  as  would  be 
required  If  the  facts  of  tlie  transaction  were 
pleaded,  instead  of  the  conclnrion  authorised 
in  ejectment— New  v.  Smith.  119  P.  880. 

S  95  (Colo.)  Defendant's  possession  of  the  en- 
tire lot  sued  for  was  prima  facie  evidence  of 
his  right  to  possession,  as  against  plaintiff,  of 
that  part  of  the  lot  to  which  plalnfiff  did  not 
estauiBh  title.- Newsom  t.  Jacobs,  110  P.  623. 

ELECTION. 

See  Criminal  Law,  |  67& 
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ELECTIONS. 

See  Goanties.  H  ^S.  178 ;  Intoxicating  Liquon. 
139;  MunicKal  Oorpozations.  «  48.  867,  935; 
StatntoB,  I  190;  Waten  and  Water  Gounes, 
S  216. 

I.  KIOHT  OF  aUFFBAOE  A3n>  REOU- 
LATIOH  THEREOF  IN  GENERAL^ 

i  r8  (Idaho)  Const  art.  6,  S  4,  held  to  au- 
'  thorize  Legislature  to  prescribe  additional  quali- 
fications for  right  of  suGErage,  but  not  to  annul 
those  prescribed  in  the  article.— Pioneer  Iir. 
DifiL  T.  Walker,  119  P.  304. 

VH.  BAUiOTB. 

S  r62  (Utah)  Laws  1911,  c.  126,  fteU  not  to 
repeal  the  provision  of  the  general  election  law 
requiring  a  blank  ticket  at  the  right  of  the 
official  ballot.— Park  v.  lUves,  119  P.  1034. 

S  181  (Utah) -A  provision  In  Laws  1911,  c 
126,  held  not  to  prevent  a  voter  from  casting 
bis  vote  at  a  general  municipal  election  for  a 
person  whose  name  is  not  printed  on  the  offi- 
cial ballot— Park  t.  Blvea,  119  P.  1064. 

X.  CONTESTS. 

S29I  (OU.)  Where  prima  fade  character  of 
election  returns  of  precinct  la  destroyed,  bur- 
den of  proof  held  to  shift  to  paity  claiming 
benefit  of  the  votes.— Incorporated  Town  or 
I^an  V.  Town  of  Waurika,  119  P.  220. 

S305  (Cal.App.)  An  appeal  In  a  municipal 
election  contest  held  properly  dismissed.— 
Broadbent  t.  Keith,  119  P.  939. 

S  307  (CaLApp.)  Code  Civ.  Proc.  S  1125,  held 
not  to  authorize  the  court  in  an  election  con- 
test to  direct  that  each  party  pay  bis  own 
costH.— Daley  v.  Peacock,  119  P.  l086. 

XI.  VIOI.ATZONS  OF  EZXCTION  LAWS. 

{328  (Wash.)  An  information  held  not  to 
charge  an  offense  under  Bern.  &  BaL  Code,  | 
47T6r-State  v.  Boss,  119  P.  20. 

ELECTRICITY. 

See  Municipal  Corporations,  |  867. 

1 13  (Okl.)  Electric  light  company  held  to 
owe  the  duty  to  inenlate  its  wires,  so  as  to 
render  them  harmless. — La  Dow  v.  Oklahoma 
Gas  &  Electric  Co.,  119  P.  250. 

§  14  (Okl.)  Those  handling  electricity  for 
profit  held  required  to  use  greater  precaution 
than  if  the  property  were  of  a  less  dangeroqs 
character.— La  Dow  v.  Oklahoma  Gas  &  Elec- 
tric Co..  119  P.  250. 

Electcic  light  company  using  public  streets 
Md  required  to  ezerdse  the  highest  degree 
of  care,  and  to  maintain  the  best  appliances. 
-Id. 

8  16  (OkL)  Absence  of  insulation  on  an  elec- 
tric wire,  in  violation  of  an  ordinance,  is  prima 
fade  evidence  of  negligence. — ^F^a  Dow  v.  Okla- 
homa Oaa  ft  Electric  Co.,  119  P.  250. 

An  electric  light  company  maintaining  pole, 
on  which  wires  are  strung,  bo  near  pole  or  tel- 
ephone company  that  employes  of  the  latter 
are  liable  to  come  in  contact  with  the  wires 
held  bound  to  take  notice  that  such  employes 
are  liable  to  come  in  contact  therewith.- Id. 

$  18  (Okl.)  In  an  action  for  injuries  from 
electricity,  instruction  as  to  contributory  neg- 
ligence held  error.— La  Dow  t.  Oklahoma  Gas 
ft  Electric  Co.,  119  P.  250. 

Employ^  of  telephone  company  Injured  by 
uninsulated  wire  of  electric  light  company  heul 
not  guil^  of  contributory  ne^^gence.- Ia> 

*  EMBEZZLEMENT. 

See  Criminal  Law,  |  564. 

1 47  (CaLApp.)  In  a  prosecutioB  for  embez- 
zlement, evidence  held  to  require  submission  to 


the  jury  of  the  qnestion  when  and  where  a 
demand  for  the  retnm  of  the  money  alleged  to 
have  been  embeuled,  and  defendant's  refusal 
to  repay  the  same,  waa  made.— People  v.  Bob- 
insoi^tW  P.  627. 

EMINENT  DOMAIN. 

See  Evidence,     3^  S2S,  474,  SOU ;  Mnnldpal 
Corporations,  i  228. 

I.  KATmtE.  EXTElfT.  AND  DELEGA- 
TION OF  POWER. 

i  2  (EanJ  Gen.  St.  1909.  8S  8727-8739,  re- 
lating to  imtomological  Oommiasion,  held  not 
unconstitotionaL  thou^  it  authorises  the  ex- 
pense of  abating  ordiard  nalsance*  to  be 
charged  against  the  property  of  the  owner.r- 
Balch  V.  Glenn,  119  P.  67. 

i?  (Colo.)  The  right  to  appropriate  private 

Eroperty  to  public  uses  lies  dormant  nntil  leg- 
ilative  action  ia  had,  pointing  out  the  occa* 
sions,  modes,  conditions,  and  agencies  for  ita 
appropriationB. — Londoner  t.  Gitr  aad  CSottnty 
of  Denver,  119  P.  156. 

i  29  (Utah)  The  property  authorized  to  be 
taken  by  Laws  1909,  c.  74,  as  amended  by  Laws 
1911,  c.  58,  held  taken  for  a  public  nse.— Lund- 
1^      Green  River  Irrigation  IMst,  119  P. 

S4I  (Colo.)  The   acquisition   of   lands  for 

Srka  IS  for  a  public  purpose.— Londoner  t. 
ty  and  Oonnty  of  Denver,  119  P.  166. 

n.  COMPENSATION. 

(A)  Nec«s>ltr  Snffioleikor  G«mcv«I. 

{74  (Okl.)  Before  railroad  company  con- 
demns a  right  of  way  through  Oklahoma  and 
Indian  Territory,  under  Act  Con^.  Feb.  28, 
1902,  §  15,  compensation  must  be  made. — Den- 
ver, W.  ft  M.  By.  Co.  V.  Adkinson,  119  P.  247. 

(B)  Talcliiff     or     Injarlns  Provcrtr 

Uronnd  for  CompemMtton. 

S  104  (Idaho)  The  role  as  to  consideration  of 
noise  from  operation  of  railroad  train  as  ele- 
ment of  compensation  for  property  condemned 
stated.— Idaho-Western  Ky.  Co.  v.  Colombia 
Conference  of  Evangelical  Lutheran  Augustana. 
Synod,  119  P.  60. 

I  106  (Okl.)  Instruction  that  abutting  own- 
er is  entitled  to  damages  for  obstruction  of 
right  of  ingress  and  egress  where  property,  is 
taken  after  vacation  of  street  held  error.— Ar- 
kansas Valley  ft  W.  By.  Co.  v.  Ballen,  110  P. 
414;  Same  v.  Johnaon,  Id.  416. 

(O)  Heuare  mmtl  Amoaat. 

I  122  (Idaho)  Under  the  constitutiona]  pro- 
hibition, compensation  held  necessary  whether 
property  has  a  market  value  or  not. — Idaho- 
Western  By.  Co.  V.  Colombia  Conference  of 
Evangelical  Lutheran  Augustana  Synod,  110 
P.  60. 

$131  (Idaho)  "Market  value"  recoverable 
by  owner  of  property  in  condemnation  proceed- 
ings defined.— Idaho-Western  By.  Co.  v.  Colom- 
bia Conference  of  Evangelical  Lutheran  An- 
gnstana  Synod,  110  P.  6a 

1 134  (Idaho)  Eridence  of  value  for  special 
purpose  of  property  sought  to  be  condemned 
which  has  no  market  value  held  {(dmissible. — 
Idaho- Westeni  By.  Go.  v.  Columbia  Conference 
of  Evangelical  Lutheran  Augustana  Synod,  110 
P.  60. 

S  138  (Idaho)  Under  Bev.  Codes,  {  5220,  Oie 
damage  sustained  by  remaining  parcel  of  land 
must  be  considered  In  condemnation  proceed- 
ings.—Idaho-Western  By.  Co.  T.  Columbia  Con- 
ference of  Evangelical  Lutheran  Aagustana 
Synod,  119  P.  00. 
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<I>)  Persons  BImtltled  Mid  Pamwiit. 

1 163  (Okl.)  Railway  company  occnpylnr  a 
atreet  after  vacation  thereof  Aeldl  liable  to  abat- 
ting  owners  for  value  of  land  taken  and  de- 

{ireciatl<m  to  remaining  portion, — Ai^anaaa  Yal- 
ey  &  W.  Ry.-Co.  v.  BuUen,  119  P.  414;  Same 
V.  Johnson,  Id.  416. 

in.  PROCEESINOS  TO  TAKE  PBOP- 
EBTT  Ain>  ASSESS  OOM- 
PElfSATIOM. 

f  202  (Idaho)  Evideace  In  eondemiULtloii  pro- 
ceedingB  aa  to  special  valne  to  college  of  land 
■ourtt  to  be  condemned  held  admiBsible. — ^Ida- 
ho^estem  By.  Co.  r.  Columbia  Conference  of 
Evangelical  Lutheran  Angustana  Synod.  118  P. 
60. 

S203  (Idaho)  Evidence  of  probable  damage 
from  most  injurious  use  of  property  sought  to 
be  condemned  by  railroad  company  held  admis- 
sible.—Idaho -Western  By.  Co.  v.  Columbia 
Conference  of  Evangelical  Lutheran  Augnstana 
Synod,  119  P.  60. 

Evidence  in  condemnation  proceedinga  as  to 
damages  that  will  be  anstained  heid  admiasible. 
-Id. 

S  243  (Wash.)  Parties  and  their  privies  are 
concluded  by  tne  judgment  as  to  all  matters 
which  were  or  could  have  been  put  in  issue  in 
condemnation  proceedings. — Casaasa  r.  dtj  ot 
Seattle,  119  P.  13. 

A  judgment,  awarding  damages  in  condemna- 
tion proceedings  for  a  chan^  of  a  street  grade, 
Tuld  not  res  judicata  of  plaintiffs'  ri^ht  to  re- 
cover additional  damages  for  the  takmg  of  ad- 
ditional land,  not  contemplated  by  the  plan  in 
the  construction  of  plaintiffs'  houBeB.~Id. 

{262  (Okl.)  Where  verdict  for  damages  in 
condemnation  proceedings  is  nnsappOTtad  by 
evidence,  it  will  be  set  aside.— Denver,  W.  & 
M.  By.  Co.  V.  Adkinson,  119  P.  247. 

IV.  BEMEDIES  OF  OWHEBS  OT 
PROPEBTT. 

1 268  (OkL)  Bailroad  company  tafeing  pos- 
session of  right  of  wav  through  Oklahoma  and 
Indian  Territorv,  under  Act  Cong.  Feb.  28. 
1902,  S  16,  before  compensation  made,  Aeld 
liable  in  ejectment  to  a  aubseqnent  Indian  al- 
lottee of  the  land.— Denver,  W.  &  M.  By.  Co.  r. 
Adkinson,  119  P.  247. 

{275  (OkL)  Owners  of  lota  abutting  streets 
d  not  entitled,  under  Const,  art.  2,  {  24,  to 
injunction  against  laying  of  track,  on  the 
ground  that  damages  liave  not  been  first  as- 
certained and  paid.— Overbolaer  v.  Oklahoma 
Intarnrbaa  Traction  Co.,  110  P.  127. 

EMPLOYES. 

See  Master  and  Servant 


See  Bail.  |  77. 


ENTRY. 
EQUITY. 


See  Appeal  and  Error,  S  1019;  Estoppel,  SI 
54-118;  Indians,  }  27;  Injunction;  J'udg- 
ment,  8  432;  Public  Lands,  §  39;  Becelvers; 
Specific  Performance;    Subrogation;  Trusts. 

Z.  JITRISDIOTION.  PRZNCIPI.ES,  AND 
MAXIMS. 


(B)  Remedy 


at  Law  and 

Salts. 


MolUplIoltT  e( 


143  (OkL)  Belief  will  not  be  granted  In  eq- 
uity* where  there  ia  a  plain  and  adequate  rem- 
edy at  iBw^Fast  r.  Bogen,  118  P.  1241. 

ERROR,  WRIT  OF. 

See  Anneal  and  Error. 


.  -.  ,   ,  ,    o  --■) 

of  Property,  |  6;   Injunction,  | 
"  713.  719;  Municipal  Cor- 
489;   Waters  and  Water 


ESCROWS. 

S  14  (Or.)  An  escrow  holder  held  to  occupy  a 
fiduciary  delation  toward  the  grantor  enjoin- 
ing upon  such  holder  the  exercise  of.  the  strict- 
est fidelib*,  aa  stated.— Sabin  v.  Pbcenix  Stone 
Co.,  119  P.  724. 

A  vendor  held  to  have  received  no  benefits 
from  an  escrow  holder  so  as  to  require  him  to 
alao  assume  any  burden  or  diaadvantage  caus- 
ed from  the  changed  condition  by  the  prema- 
ture delivery  of  the  deed  by  the  escrow  holder. 

ESTABLISHMENT, 

See  Boundaries,  $$  48-M. 

ESTATES. 

See  Appeal  and  Error,  fi  1170;  Corporations,  { 
24S ;  Descent  and  Distribution ;  Executors 
and  Administrators;  Life  Estates;  ^lls. 

ESTOPPEL 

See  Boundaries,  9S  37,  47 ;  Corporations,  {  34: 
Exchange  of  Prr-  -'*    '         '  " — - 
42;   Judgment,  J 

girations.  fil 
ouraes,  | 

H.  BT  DE£D. 

(A)  Creation  and  Overatlon  In  General. 

122  (OkL)  Second  chattel  mortgagee  held 
estopped  to  deny  existence  of  prior  unrecorded 
chattel  mortgage  redted  in  nis  mortgage. — 
Nation  T.  Fiantera'  &  Medtaniea'  Bank,  1&  P. 
©77. 

m.  EQinTABI.E  ESTOPFEI.. 
(A)  Hatnre  and  BMentlals  in  General. 

1 54  (CaL)  Claimant  of  estoppel  mnat  be  ig- 
norant of  truth  of  matter  or  extent  of  lua 
rights.— Stein  v.  Leeman,  119  P.  663. 

158  (CaL)  Prejudice  is  an  essential  of  evtop- 
peL— Stein  t.  Leeman,  119  P.  663. 

(B)  Oroande  of  Betopvel. 

{  68  (Cal.)  One  holding  an  option  to  purchase 
an  interest  in  land  held  not  estot>ped  to  claim 
that  his  offer  constituted  a  sufficient  tender. — 
Stein  v.  Leeman,  110  P.  663. 

Essential  to  constitute  equitable  estoppel  by 
conduct  of  a  party  to  a  suit,  stated.— Id. 

Excessive  claim  under  a  contract  sued  on  held 
not  to  estop  plaintiff  from  claiming  bis  lawful 
right.-Id. 

i  83  (Kan.)  Where  a  vendor  has  made  false 
representations,  he  is  precluded  from  denying 
the  truth  of  suoi  representations  and  from  set- 
ting up  a  claim  Inconsistent  with  the  facta  aa 
r^resented.— Westerman  v.  Corder,  119  P. 

(D)  Matters  Preeladed. 

8  99  (Colo.)  The  doctrine  of  estoppel  by ' 
conduct  cannot  be  relied  on  except  in  defense 
of  a  legal  or  equitable  right,  made  in  good 
faith,  junior  in  point  of  time,  against  which 
an  older  right  ought  not  to  be  heard  to  assert 
itself.— ffirby  v.  U  nion  Pac.  By.  Co.,  119  P. 
1042;  Same  v.  Colorado  &  S.  By.  Co.,  Id.  10C6. 


(B)  Pleadlnir, 


BTldenee* 
Tlew. 


Trial,   and  Re- 


i  ((8  (CaLApp.)  Evidence  held  insuffident  to 
sustain  a  finding  that  plaintiff  bank  was  estop- 
ped to  assert  defendant's  liability  on  purchase- 
money  notes  pledged  to  it— Exchsinge  Nat 
Bank  v.  Boss,  U9  P.  898. 

EVIDENCE. 

See  Appesl  and  Error,  H  197.  232.  63S.  6S4, 
695.  866,  870,  889.  900-935.  994,  1001,  1002, 


For  cases  la  Deo.  Die  *  Am.  Dig.  Kay  No.  Serlea  d  ladazea  tee  buds  toplo  and  wotloa  (U  NUMBBR 


EvidwiM     I  119  FACIFIO 


1005.  1009,  1010.  1011.  1015.  1029.  1032.1041. 
1042,  1047.  1050,  1051.  1056.  1058.  IOCS, 
1071;  Assault  and  Battery.  S§  89.  W.  92; 
Bail.  §  73;  Ilanka  and  Bankinz.  S  10!):  BUU 
and  Notes,  gfi  492.  497.  50:3-537.  538 ;  Bound- 
aries. S§  35-46.  53;  Brokers.  §8;  Burglary; 
Cancellation  of  InPtriimeDts:  Carriers,  S§ 
318;  Chattel  Mortgagea,  §  176;  Constitution- 
al I^w,  §  55;  Contracts.  9g  169, 175.  350;  Cor- 
porations, SS  30,  32.  4.*J2;  Costs.  5  207:  Crim- 
inal Law,  SS  304-564.  650.  6G2-6S3.  742,  7.53. 
757.  776.  814,  857.  934.  935.  939.  942,  1043, 
]li>9.  1114.  1117.  1120.  1122.  1153.  1156. 1159, 
1169,  11S<>;  Damages,  S  158;  Deiwsitions ; 
Divorce.  S§  127,  303;  Kasements;  Ejectment, 
n  VCi.  95:  Elections.  S  291;  Electricity.  |  16; 
FSinbezzlement ;  Eminent  Doraaic,  SS  134,  202, 
203,262;  Estoppel,  §  118:  Exchange  of  Prop- 
erty. §  8  :  E.vtcution.  S  2.56  ;  Ganiishment : 
Cxifts,  SE  47.  49:  nomicide,  U  7.  194-257,  Xi2. 
338;  Inrlians,  fi  27;  Insurance.  646,  665; 
Intoxicating  Liquors.  gS  39.  224.  236;  Lar- 
ceny; Libel  and  Sender.  §  104;  Malicious 
Prosecution.  6§  56.  04:  Marriage.  S5  40.  60; 
Mnstnr  and  Servant,  S§  2)hV281.  330:  Mines 
and  Minerals,  g  38;  Mortga«cs,  fi  38:  Mu- 
nicipal Corporations.  70(>.  845;  Negligence, 
8§  121,  134;  New  Trial,  §fi  104.  140;  Plend- 
ins.  §  380:  Principal  and  Agent.  1%  104.  123, 
156;  Quieting  Title.  %  44;  Railroads,  fig  9, 
481;  Rape.  §§  40-.54.  57;  Sales.  Sg  .'{.59.  41,5. 
418;  Specific  Performance.  §  121;  Taxation, 
$S  78S.  810;  Theaters  and  Shows,  fi  6;  Trial, 
Sg  139.  150,  178.  194:  Tnists,  §  43;  Vendor 
and  Purchaser,  S  170;  Waters  and  Water 
Courses.  §  247 ;  Wills,  gg  164-160,  288;  Wit- 
nesses. 

Reception  of.  see  Trial,  41-97. 

I.  JUDICIAL.  NOTICE. 

g2l  (Kan.)  On  issue  of  extension  of  note 
releasing  surety,  court  held  not  to  take  judicial 
notice  of  custom  of  banks  to  require  renewal  of 
note  not  paid  promptly. — Livermore  v.  Avrea, 
119  P.  549. 

g3l  (Mont.)  Under  Rev.  Codes,  g  7888.  the 
court  held  required  to  take  judicial  notice  that 
the  city  of  liutte  was  a  municipal  corporation 
•luring  1908.— Drew  t.  City  of  Butte,  119  P. 
279. 

II.  PRESUMPTIONS. 

S  80  (Okl.)  In  tjie  absence  of  proof  as  to  the 
law  of  another  state  on  any  question,  it  will 
be  presumed  to  be  the  same  as  the  law  of  the 
forum.— Steward  v.  Commonwealth  Nat.  Bank, 
110  P.  216. 

§83  (Idaho)  Ferry  license  issued  by  county 
commissioners  and  valid  on  its  face  held  pri- 
ma facie  sufficient  to  show  right  of  licensee  to 
construct  and  operate  a  ferry. — Sims  v.  Mil- 
waukee Land  Co.,  119  P.  37. 

in.  BURDEN  OF  PROOF. 

5  94  (Okl.)  Rule  as  to  burden  of  proof  stat- 
ed.—Missouri,  K.  &  T.  Rv.  Co.  V.  Horton,  119 
P.  233. 

IV.  RELEVANCY.  MATERIALITY,  AND 
COMPETENCY  IN  GENERAL. 

lA)  FaetH  In  iHsiie  and  RelcTHnl  to  liiaaeB. 

§99  (Cal.Apit.)  Evidence  which  was  not  rel- 
evant to  auy  issue  involved  held  properly  ei- 
cluded.— Gregory  v.  Lanlz,  119  P.  948. 

5  99  (Idaho)  AH  competent  evidence  tending 
to  prove  material  allegaliona  of  the  comploint 
or  denials  of  the  anawer  should  be  received 
when  offered.— Nobach  v.  Scott,  119  P.  295. 

(C)  Similar   Fact*    and  Trnn«acllo&«. 

g  129  (Wash.)  lu  an  action  for  injuries  to  a 
serviint  by  an  explosion  of  jexite.  evidence  of 
the  explosive  and  dangerous  character  of  a  kind 
of  jexite  different  from  that  furnished  to  and 
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used  by  plaintiff  was  inadmissible.- NelsoD  t. 
Sibley  Contracting  Co.,  119  P.  829. 

(B)  Compel  ea  or- 
I  155  (Wash.)  Part  of  an  anawer  of  a  wit- 
ness in  coDdemnation  proceediogs  on  cross-ex- 
amination, which  was  stricken  as  not  respon- 
sive, held  insnfficient  to  entitle  defendants  to 
the  admission  of  evidence  of  offers  to  purchase 
to  show  value.— North  Coast  B.  Co.  t.  Newman, 
119  P.  823. 

V.  BEST  Ain>  SEG03n>ABT  EVIDEirCE. 

I  157  (Wash.)  The  best  evidence  rale  is  not 
applicable  to  exclude  testimony  as  to  nation- 
alit^^f  witness*  parents.— State  t.  Backich,  119 

SI7(  (Kan.)  Testimony  of  plaintiff  as  to  re- 
pts  and  expenses  of  bosiness  held  not  to  be 
secondary.— Mensing  v.  Wright,  119  P.  374. 

S  (74  (Mont)  Copies  of  a  hotel  keeper's  rec 
oras  held  inadmissible  as  not  the  best  evidence. 
—Cohen  v.  Clark.  119  P.  776. 

I  178  (Cal.App.)  Where  judgmeot  in  a  jus- 
tice's court  was  set  up  as  defense  to  an  ac- 
tion, the  justice's  clerk  held  a  competent  wit- 
ness to  prove  isBuance  and  service  of  a  sum- 
mons shown  to  have  been  lost — Kriste  v.  In- 
ternational Savings  &  Exchange  Bank,  119  P. 

S  178  (Idaho)  On  loss  of  papers  and  docn- 
ments  filed  and  failure  to  record  proceedings, 
oral  evidence  of  proceedings  of  county  com- 
missioners in  iasumg  ferry  license  held  adniis- 
sible.— Sims  t.  Milwaukee  Land  Co.,  119  P.  37. 

vn.  ADBnssioirs. 

(B)  Br   Parties   or  Others   Interested  1b 
BTeat. 

1222  (Cal.)  In  a  will  contest  between  a  son 
and  two  daughters,  the  latter  of  whom  were 
residuary  legatees,  evidence  of  statements  by 
one  of  Uie  daughters  as  to  her  inSuence  over 
testator,  ^elr  father,  made  without  the  other's 
presence,  held  not  admissible. —Id  re  Lavin- 
burg's  Estate,  110  P.  915. 

(D)  Br  Axents  or  Otker  RepreseBtatWc*. 

8  243  (Cal.App.)  In  an  action  on  a  policy 
claimed  to  have  been  canceled,  a  declaratioD 
between  plaintiffs  insurance  broker  and  de- 
fendant's manager  as  to  the  cancellation  of 
the  policy  in  question  held  admissible. — Ste* 
vesson  v.  Sun  Ins.  Office,  119  P.  529. 

(Et)  Proof  and  BSeel. 

S  264  (Or.)  The  testimony  of  a  building  eon- 
tractor  Mid  an  admission  that  no  damages  as 
alleged  resulted  from  his  wrongful  discharge. — 
Hagestrom  v.  Sweeney,  119  P.  725. 

I  264  (Wyo.)  Where,  in  an  action  for  loss  of 
f^oodi  delivered  to  a  carrier,  there  were  no  al- 
legations of  negligence  causing  the  loss,  an 
offer  to  confess  judgment  field  not  to  admit 
negligence  or  liability  for  negligence.— Oregon 
Short  Line  Ry.  Co.  v.  BIyth,  119  P.  875. 

IX. 'HEARSAY. 

S3I4  (Cal.App.)  A  question  held  to  call  for 
hearsay.— Carpenter  v.  Sibley,  119  P.  391. 

{320  (Wash.)  One  may  testify  as  to  the  na- 
tionality of  his  parents.— State  t.  Backich,  119 
P.  843. 

Ooe  may  testify  as  to  the  ages  of  other  mem- 
bers of  his  family  as  well  as  to  his  own  ace. 
-Id. 

S323  (Wash.)  In  proceedings  to  condemn 
land  for  a  railroad  right  of  way,  evidence  uf 
offers  to  purchase  is  inadmissible  to  prove  ral- 
ue.— North  Coast  B.  Co.  v.  Newman,  119  P. 
823. 
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1340  (Cal.App.)  Under  Code  CW.  Proc.  |§ 
911,  912,  held,  that  defendaDt.  pleading  a  judg- 
ment in  defease,  was  entitled  to  bave  the  jus- 
tice's record  o£  Boch  judgment  received  in  evi- 
dence.—Kriste  T.  International  Savinga  &  Ex- 
change Bank.  119  P.  666. 

(O  PvlTat*  WvltlBCB  And  PnbllcKtlona. 

I  354  (OU.)  In  action  by  building  contractor 
for  damages,  contractor's  books  of  origina]  en- 
tries held  competent  evidence.— Fint  Nat  Bldg. 
Co.  V.  yandeaberg,  119  P.  224. 

"Ledger"  keU  not  a  book  of  original  entries, 
-within  rule  as  to  admlHibility  of  evidence.— Id. 

S  358  (Mont)  In  an  action  against  a  city  for 
damages  by  a  change  in  the  grade  ot  a  street, 
certain  evidence  held  admissible  to  aid  in  iden- 
tifying plaintiff's  property.— Drew  t.  City  of 
Butte.  119  P.  279. 

(D)  ProAMti«B»  AmtheBtle»tlaB»  Bf' 
feet. 

1 376  {OU.)  Par^  Introdndng  booka  of  ae- 
connt  held  required  to  show  that  the  record  is 
an  honest  one.— First  Nat.  Bldg.  Go.  v.  Vanden- 
berg.  119  P.  224. 

Entries  in  a  book  of  accounts,  kept  by  a  book- 
keeper employed  for  that  parpoiw.  mast  be  veri- 
fied by  the  bookkeeper,  if  aSva  and  acoessible. 


XI.  PABOXOB  EXTRINSIC  EVI- 
DENCE AFFECTING  WBITUNOS. 

(A)  Oontradlctinv.  Vmrrtnm,  or  Addlmv  to 
Terms  of  Written  InstrnmoBt. 

{397  fWaah.)  Parol  evidence  iield  admiasible 
to  explain  interlineations  and  material  altera- 
tions made  in  a  writing  before  its  execntion.— 
Titus  V.  Titus,  119  P.  813. 

§417  (CaL)  Certain  parol  evidence  held  not 
to  vary  acceptances  of  orders  given  plaintiff 
npon  a  bank  m  payment  of  work  done  by  plain- 
tiff.—WUttier  r.  Home  Savings  Bank  of  Loa 
Angeles,  119  F.  92. 

S425  (Cal.)  A  contemporaneous  parol  agree- 
ment held  not  to  alter  the  terms  of  a  written 
contract  to  complete  street  improvements.— 
Wbittier  v.  Home  Savings  Bank  of  Los  An- 
geles, 119  P.  92. 

(O)  8cpsr«.te   o*  SnbaeaneBt  Oral  Arree- 
mont. 

S44I  (Cal.)  Where  a  writing  is  essential  to 
the  transfer  of  land,  a  reservation  of  crops  can- 
not be  established  by  parol  to  impair  the  effect 
of  a  deed  conveying  uie  land  withont  reaenra* 
tion.— Wilson  r.  Wbite»  119  P.  695. 

(D)   OomRlmctlon  or  ApplloMloa  of 
■naffo  of  Written  Inatrnment. 

1 450  (OkL)  A  written  contract  held  to  am- 
blgnons  as  to  aDthoriie  tlie  admission  of  evi- 
dence as  to  the  conatroction  placed  thereon  by 
the  parties.- Rider  v.  Morgan,  119  P.  958. 

1455  (Wash.)  A  contract  of  aale  held  am- 
biguous on  the  question  of  liability  for  freight 
charges  in  the  event  the  sale  fails,  so  as  to 
render  parol  evidence  on  the  anbject  admissi- 
ble.—Steenstnip  V.  Toledo  Founds  A  Machine 
C<k,  119  P.  16;  Elliott  T.  Same,  Id.  Ift 

zn.  omnoN  evidence. 

(A)  Conelmaions    and    Opinions    of  Wlt> 
neuOB  In  General. 

5471  (CaL)  A  question  to  a  witness,  though 
ling  for  a  conclusion,  held  in  the  discretion  of 
the  court— Consolidated  Lumber  Co.  v.  Fidel- 
ity &  Deposit  Ca  of  Maryland,  119  P.  506. 


I  471  (Kan.)  Testimony  of  plaintiff  as  to  re- 
ceipts and  expenses  of  business  held  not  to  be 
conclusions.- Mensing  v.  Wright,  119  P.  374. 

S47I  (Mont.)  On  an  issue  as  to  whether  in- 
sured had  sustained  a  surgical  operation,  it 
was  error  to  permit  physicians  to  testify  that 
the  aspiration  of  his  cnest  was  a  minor  surgical 
operation.— Pelican  v.  Mutual  Life  Ins.  Co.  of 
New  York,  119  P.  778. 

}472  (CaL)  In  an  action  for  injuries  to  an 
employ^,  questions  asked  the  employ^  while 
testifying  held  improper  as  calling  for  a  con- 
clusion.—Arnold  V.  California  Standard  Port- 
laud  Cement  Co.,  119  P.  913. 

f472  (Kan.)  Testimony  as  to  whether  a 
bridge  was  a  safe  place  to  work  held  Inadmissi- 
ble, where  the  juir  could  understand  its  con- 
dition from  the  evidence.— Duncan  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  119  P.  356. 

§  474  (Idaho)  Witness  held  not  required  to 
qualify  aa  an  expert  before  testifying  as  to 
value  on  property  sought  to  be  condemned  and 
damages  to  property  not  taken. — Idaho-West- 
ern Ry.  Co.  V.  Columbia  Conference  of  Evan- 
gelical Lutheran  Augustana  Synod,  119  P.  60. 

S48t  (Cal.)  In  an  action  for  injuries  to  an 
employ^,  a  witness  held  required  to  be  confined 
to  the  facts  and  the  usual  method  of  operations 
in  the  work  and  the  things  necessary  to  do  to 
avoid  danger.— Arnold  v.  California  Standard 
Portland  Cement  Co.,  119  P.  913. 

1 498  (Or.)  A  party  to  a  contract,  seelting  to 
recover  loss  of  profits  by  breach  of  the  con- 
tract, held  required  to  establish  probable  profits 
by  proof  of  data  from  which  the  extent  of 
the  profits  may  be  computed.- Hagestrom  t. 
Sweeney,  119  P.  725. 

S50I  (Idaho)  Permitting  witnesses  to  ex- 
plain testimony  aa  to  value  of  land  sought  to 
be  condemned  held  not  error.— Idaho-Western 
Ry.  Co.  V.  Columbia  Conference  of  Evangelical 
Lutheran  Augustana  Synod,  119  P.  60. 

%  502  (Idaho)  An  expert  testi^big  as  to  val- 
ue of  property  sought  to  be  condemned  and 
damages  to  property  not  taken  may  be  cross- 
examined  as  to  itis  means  of  knowing  values, — 
Idaho-Western  Ry.  Co.  v.  Columbia  Conference 
of  Evangelical  Lutheran  Angustana  Synod.  119 
P.  60; 

(B)  Snbjeeta  of  IDzpert  Teatlnutny. 

S5I2  (Kan.)  Expert  testimony  Is  admissible 
on  Issue  of  competency  of  an  engineer. — Saun- 
ders V.  Atchison,  T.  &  S.  F.  By.  Co.,  119  P. 
552. 

(O  Competenar  of  IDxperte. 

'8  539'/2  (Kan.)  Opinions  of  railway  employes 
as  to  which  side  of  freight  trains  It  was  proper 
for  brakemen  to  alight  to  give  alguals  field 
properly  received. — Duncan  v.  Atchison.  T.  & 
S.  P.  Ry.  Co.,  119  P.  356. 

S543  (Colo.)  Witnesses  held  competent  to 
testify  as  to  the  value  of  farm  land.— Monntz 
v.  Apt,  119  P.  USD. 

(D)  Bzawlnattom  »f  Bxparto. 

S554  (Kan.)  Questions  submitted  to  experts 

as  to  sufficiency  of  apparatus  to  arrest  escape 
of  sparka  from  engine  held  not  prejudicial. — 
Saunders  T.  Atchison,  T.  &  S.  F.  By.  Co.,  119 
P.  662. 

(F)  Bfleet  of  Opinion  Kvldenoo. 

8  568  (Waah.)  Testimony  of  experts  as  to  the 
value  of  sheep  field  to  sustain  a  judgment, 
though  they  did  not  testify  as  to  the  facts  on 
which  their  opinion  waa  based.— Rothrock  v. 
Hunter,  119  P.  1114. 
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Znr.  WEIGHT  AKD  S  Ul'l'lCJUSNOT, 

i  588  (Kan.)  The  jair,  while  exclaaive  judg- 
es of  the  weight  ot  the  eTidence,  cannot  act 
from  partiality  or  caprice.— Sundgren  v.  8te- 
veiw,  119  P.  332. 

EXAMINATION. 

Bee  Witnesses,  »  246-275. 

EXCAVATIONS. 

See  Cmtracts,  H  ITS,  3S0 ;  Damages,  {  121. 

EXCEPTIONS. 

See  Trial.  |  91. 

EXCEPTIONS,  BILL  Op. 

See  Appeal  and  Brror,  t  684. 

n.  SBTTLEHEirT.  SIONIITO,  AHB 
XTUHO. 

{43  (Gal-App.)  The  discretion  lodged  in 
courta,  under  Code  CIt.  Proc.  %  473,  held  not 
abused  by  denying  a  motion  for  relief  there- 
under, CD  the  ground  that  a  party's  attorney 
did  not  know  of  the  time  within  which  a  bill 
of  exceptions  was  required  to  be  filed  for  ap- 
peal.—Blumer  y.  Mayhew,  119  P.  202. 

{ 53  (CaLApp.)  On  application  by  parties 
for  the  signature  of  a  trial  judge  to  a  bill  of 
exceptions  inrolTlng  his  amendment  of  the 
Judgment,  keUL  that  a  peremptory  writ  of  man- 
damns  would  usne.— Calkins  t.  Monroe,  119  F. 
680. 

EXCESSIVE  DAMAGES. 

See  Damages.  |  1S2. 

EXCHANGE  OF  PROPERTY. 

See  Guaranty. 

{3  (Waab.)  Facts  Jteld  to  show  a  failure  of 
consideration  for  a  conveyance  by  a  parQr  to  a 
contract  for  the  exchange  of  property.— BInm 
T.  Smith.  119  P.  183. 

A  party  to  a  contract  for  the  exchange  of 
property  held  entitled  to  rely  on  representa- 
dons  made  by  the  adverse  party  thereto. — Id. 

S5  (Wash.)  A  party  to  a  contract  (or  the 
exchange  of  prooerty  held  not  estopped  from 
exercisiDK  the  rigQt  to  resdnd.— Blom  t.  Smith, 
119  P.  1&. 

1 8  (Colo.)  In  an  action  for  (rand.  Inducing 
an  exchange  of  real  estate,  the  court  In 
barging  on  the  measure  of  damages  held  jnsti- 
fied  in  adopting  the  theory  on  wliich  the  case 
was  tried  without  objection.— Mountz  t.  Apt, 
119  P.  150. 

8  8  (Idaho)  In  an  action  to  rescind  contract 
for  sale  of  real  estate  for  certain  stiares  of 
atocic  in  a  corporation,  evidence  held  insufficient 
to  show  that  the  corporation  was  insolvent,  or 
in  failing  circnmstances  at  the  time  of  the 
trade.— Nohach  v.  Scott,  119  P.  295. 

In  action  to  resdnd  contract,  evidence  Md 
to  anthorize  judgment  of  nonsut— Id. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  f  116. 

EXECUTION. 

See  Appeal  and  Error,  {  7^;  Homestead;  In- 
terest. I  22:  Jndgment,  |  90B;  Mortgages,  | 
602;  New  *rIal,Tl2. 

n.  PROPKKTY  SUBJECT  TO  BXECTJ- 
TXOM. 

8  27  (Cal.App.)  la  the  absence  of  provision, 
or  under  the  express  provibion  of  Civ.  Code,  fi 


388,  held,  that  a  toll  road  frandilse  was  aub- 
P°  1(^?       axeention^Peopla  Lawle7» 

m.  issvAiroE,  vom,  jutp  kequx- 

SITES  OF  WBIT. 

S  75  (Idaho)  Under  Bev.  Codes,  f  4470,  par- 
t^  in  whose  favor  judgment  is  given  Aeld  en- 
titled to  execution  at  any  time  within  five  years 
from  ent^  of  the  judgment— Boshor  T.  Beloit, 
119  P. 

Vn.  MALE. 

(A)  Manaer,  CttBdmat,  Vmll«ltr>  Ova- 
■mlBK  or  TwMitlBv* 

1222  (Wash.)  Under  Laws  1809.  &  68,  8  3, 
an  owner  of  proper^  is  not  entitled  to  person- 
al notice  of  a  judicial  sale  thereof.— Johnson 
v.  Johnson.  119  P.  22. 

8228  (Wash.)  A  fidudaiy  relation  of  the 
purchaser  to  the  owner  which  will  avoid  a  Ju- 
dicial sale  to  satisfy  a  judgment  for  attorney's 
fees  and  costs  rendered  in  a  divorce  suit  held 
not  to  exist  between  the  defendant  in  divorce 
and  the  attorney  for  his  wife.— Johnson  v. 
Johnson,  119  P.  22. 

8250  (Wash.)  Inadequac?  of  price  alone  ia 
not  sufficient  to  invalidate  a  jadicial  sale. — 
Johnson  v.  Johnson.  119  P.  22. 

8  286  (Wash.)  In  an  action  to  set  aside  a 
judidal  sale  of  property  as  fraudulent,  evi- 
dence held  to  show  the  notice  of  sale  to  the 
owner.— Johnson  v.  Johnson,  119  P.  22. 

EXECUTIVE  POWER. 

See  Constitutional  Law,  f  SO. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  S  1060;  Continuance.  I 
40;  Descent  and  Distribution;  life  Estates, 
8  28;  Wills. 

n.  APPOmTMKJT,  QITAUnCATIOlf. 
AND  TEirUIUB. 

1 29  (Kan.)  Whether  a  person  appointed  ad- 
ministrator u  a  resident  of  the  state  keU  a 
question  of  fact  for  the  conrt— Lfvermore  t. 

Ayres,  119  P.  649. 

Under  Gen.  St.  1909,  8  8463.  probate  court 
appointing  nonresident  as  administrator  held 
not  to  lose  jurisdictlon^Id. 

m.  ASSETS,  APPRAISAIs  AMD  IN- 
VENTORT. 

i66  (MouL)  Though  the  right  of  an  heir  to 
e  vests  at  once  on  the  deatli  of  the  Intes- 
tate, yet  the  property  goes  under  Bev.  Codes, 
8S  4819,  7403,  under  the  control  of  the  district 
court  and  the  possession  of  the  administrator 
for  purpose  of  administration.- In  re  Colbert's 
Estate,  119  P.  791. 

Yt.  AXXOWAirOE  AMD  PAniEMT  OF 
OIiAIMS. 

(Ai  UablUtles  of  Bst«t«. 

S  202  (Kan.)  The  claim  of  a  judgment  cred- 
itor of  a  corporation  against  estate  of  de- 
ceased stockholder  is  not  provable  in  the  pro- 
bate court  until  it  has  been  reduced  to  judg- 
ment aninst  the  estate.— Dou^aas  t.  Lmais^ 
119  pTtA 

(B)  Prcscntatlom  ma4  AllowmMo*. 

8227  (Colo.)  The  claim  of  guarantors 
against  the  maker's  estate  after  paying  guar- 
anteed notes  held  to  be  founded  upon  the 
notes,  and  not  upon  the  judgment  foreclosing 
the  mortgage  securing  them,  so  that  it  was  not 
necessary  to  file  the  exempUficaticai  of  the 
judgment  with  the  claim.— Cone  v.  Eldridge, 
119  P.  616. 
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S256  (Colo.)  An  objectton.  in  proceedinu 
to  enforce  a  claim  againBt  an  estate,  that  the 
claim  was  not  legally  Terificd  will  not  be  con- 
aidered  on  appeal,  where  not  made  below. — 
Cone  V.  Eldridge,  119  P.  616. 

TU.  DISTRIBITTIOM  OF  ESTATE. 

315  (Gal.)  Where   tbe  constmction   of  a 


_  is  necesaarib'  presented  for  decision,  on 
m  petition  for  find  distribution,  a  deddon,  con- 
•tming  tlie  will,  is  concIusiTo  on  the  benefld- 
ariea.— In  re  Fitzgerald's  EsUte,  119  P.  96. 

X.  ACTIONS. 

{437  <Ean.}  Limitations  applicable  on  right 
of  action  hy  judgment  creditor  of  corporation 
to  enforce  claim  against  estate  of  deceased 
stockholder  determined.— DouglaM  t.  Loftus, 
119  P.  74. 

S  437  (Wash.)  An  action  against  an  adminis- 
trator on  a  rejected  claim  held  not  brought 
within  three  months  from  tbe  date  of  rejection, 
and  barred  b;  Rem.  &  Bal.  Code,  S  1477.— 
Fanners'  &  Mercbants'  Bank  of  Wenatehee  t. 
Llllr,  U9  p.  749. 

EXEMPLARY  DAMAGES. 

See  Damagea,  |  91. 

EXEMPTIONS. 

See  Homestead. 

X.  VATVtat  AED  BATEET. 
(O)  Property  *ad  BltrUa  Vxenipt. 

145  (ObL)  A   turning  lathe  weighing  600 

Konnds  used  in  the  business  of  a  machinist 
tld  exempt  under  Comp.  Laws  1909,  I  3846, 
snbd.  5.— Smith  y.  Roads,  119  P.  627. 

(O)  UabUltlo*   Bnforeeabl*  AcalBB*  Blx- 
empt  Property* 

{65  (Kan.)  An  oral  chattel  mortgage,  given 
by  the  purchaser  of  mules  to  secure  a  loan 
to  meet  a  check,  given  in  payment  for  tlie 
moles,  was  superior  to  exemption  rights  claim- 
ed bj  tlie  widow  of  the  mortgagor.— Dosbaugh 
Nat  Bank  t.  JeU.  119  P.  t»& 

EXPERT  TESTIMONY. 

See  Bvldence,  H  471-668. 

EXPLOSIVES. 

See  Brldenoe,  I  129. 

EXPRESS  TRUSTS. 

See  Troati,  |{  21-18. 

FACTORS. 

SejB  Broken. 

FALSE  IMPRISONMENT. 

See  HsUclouB  Prosecation. 

FALSE  PRETENSES. 

See  Larceny,  {  14. 

FALSE  SWEARING. 

See  CMminal  Law,  {  942;  Peidttry. 

FEDERAL  COURTS. 

See  Removal  of  Causes. 


FEES. 

See  Appeal  and  Error.  {  625;  Attorney  and 
CUent;  Officers,  {  74. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  {fi  163-201.  254. 

FENCES. 

See  Boonduiei,  I  47;  Hunlcipel  Corporations, 
I  671. 

{  16  (Kan.)  Fence  viewers  held  authorized  to 
assign  to  each  of  adjoiniog  owners  a  certain 
half  of  the  fence  which  one  had  built,  he  to 
maintain  It  but  not  to  include  in  arward  to 
builder  anything  in  excess  of  its  value  as  a 
fence.— Griffith  v.  Carrothers,  119  P.  548. 

Landowner  building  needlessly  expensive 
fence  held  not  entitled  to  recover  excess  over 
what  is  necessary  to  make  it  a  practical  fence 
for  the  turning  of  stock,  from  adjoining  owner. 
— Id. 

Fence  viewers  held  not  warranted  in  includ- 
ing value  of  trees  grown  on  division  line  in 
award  against  delinqoent  owner.— Id. 

{26  (OkL)  One  who  constructed  a  barbed- 
wire  fenoe  around  land  in  Indian  Territory  iu 
negligent  manner,  causing  injury  to  stock  run- 
ning at  large,  held  liable  to  the  owner  of  the 
Btock.-^ullen  v.  Benaleman.  119  P.  641. 

Evidence,  in  action  for  injnries  to  ■nim^iff 
ronning  at  large,  held  to  present  a  qnestion  for 
the  jury  whether  there  was  nefUgence  in  the 
construction  of  a  fence.— Id. 

§26  (Kan.)  Gen.  St  1909,  8  3758,  authoi^ 
izing  a  person  who  has  laid  a  fence  on  a  divi- 
sion line  to  remove  it,  is  not  applicable  to 
trees  and  timber  grown  on  tbe  Iwe, — GfiffiA 
V.  Carrothers,  119  P.  54a 

FERRIES. 

See  Bhidence,  K  88,  178. 

I.  TOTABT.imninnrr  ahd  XAnrFB. 

NAVOB. 

S  14  (Idaho)  Ferry  license  issued  by  county 
commissioners  held  valid,  though  proceedings 
were  not  made  a  matter  of  record  on  minute 
book.— Sims  V.  Milwaukee  Land  Co.,  119  P.  87. 

FIDUCIARY  RELATIONS. 

See  Escrows;  Biecution,  {  228. 

FILING. 

See  Appeal  and  EJnor,  U  622, 625,  627 ;  Bonnd- 
aries.  {  54;  Oiattei  Mortgages,  {{  90,  97; 
Criti^nal  liBW,  |  1172:  Exceptions,  Bill  at, 
I  43;  Pleading,  11  1^,  856. 

FINDINGS. 

See  Appeal  and  Error,  {{  907,  1002,  1008-1024, 
1175;  BUls  and  Notes,  |  526;  Carriers,  | 
318 ;  Corporations,  {  80 :  Criminal  Law,  If 
543,  564;  Divorce,  {  100:  Estoppel,  {  118; 
Judgment.  {  211 ;  New  Trial,  f  128;  Trial, 
H  i«M)-359,  395,  404. 

FIREARMS. 

See  Oovenants,  |  42. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Railroads,  |  481;  Trisl,  (  IM;  Woods  and 
Forests. 
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RSH. 

See  Game;  Sales,  |  SS^. 

S  1 1  (Cal.)  Under  Pol.  Code,  I  4149b.  sn  or- 
der attempting  to  remove  a  county  fish  and 
game  warden  without  charges,  notice  thereof! 
and  opportunity  to  be  heard  held  void,  entitling 
him  to  continned  salaiy.— Welch  t.  Wan»  119 
P.  1080. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Jasticee  of  the  Peace,  8  36. 

I.  dVn.  UABILITT. 

1 4  (CaLApp.)  A  corporation's  manager,  hav- 
ing acquired  peaceable  possession  of  certain  of 
its  real  property  pursuant  to  his  employment, 
held  not  guilty  of  forcible  entry  within  Code 
Civ.  Proc.  S  1159.  in  refusing  to  volnntarily 
surrender  possession  on  the  termination  of 
his  employment.— San  Francisco  &  Saburbao 
Home  Bldg.  Society  t.  Leonard,  119  P.  405. 

127  (OahApp.)  In  an  action  for  forcible  en- 
try and  detainer,  it  was  error  to  deny  plain- 
tiff's application  for  an  amendment  of  ttte  com- 
plaint under  Code  Civ.  Proc  {  473.  specifying 
nrious  elements  of  special  damages.— San 
Francisco  &  Suburban  Home  Bldg.  Society  v. 
Leonard,  119  P.  406. 

Code  Civ.  Proc.  S  1178,  aothorixlng  amend- 
ments to  conform  to  proof  in  forcible  entry 
and  detainer,  does  not  confer  authority  to 
grant  amendments  for  any  other  purpose  than 
that  prescribed.— Id. 

S  30  (CaKApp.)  Code  Civ.  Proc.  {  1174,  au- 
thorizes plaintiff  in  forcible  entry  and  detainer 
to  recover  any  and  all  damages  which  are  the 
natural  and  proximate  consequence  of  the  for- 
dble  or  unlawful  detainer.— San  Francisco  & 
Suburban  Home  Bldg.  Society  T.  Leonard.  119 
P.  405. 

In  an  action  for  unlawful  detainer,  plaintiff 
held  entitled  to  recQVer  damages  for  injuries 
to  its  business.— Id. 

An  allegation  of  forcible  detainer  of  real 
property  is  sufficient  to  sustain  an  award  of 
exemplary  damages. — Id. 

{34  (Cal.App.)  Whether  damages  shoold  he 
trebled  and  exemplary  damages  thereby  award- 
ed in  an  action  for  unlawful  detainer  held  a 
gnestion  for  the  court,  and  not  for  the  jury, 
under  Code  Civ.  Proc.  U  736, 1174.— San  Fran- 
cisco &  Suburban  Home  Bldg.  Sodety  t.  Leon- 
ard, 119  P.  405. 

FORECLOSURE. 

See  Mortgages.  »  358-^8. 

FOREIGN  CORPORATIONS. 

See  Corporations,  |8  640,  661. 

FOREIGNERS. 

See  Aliens. 

FOREIGN  LAWS. 

See  Evidence,  8  80. 

FOREMAN. 

See  UButer  and  Servant.  H  190.  206,  24S. 

FORFEITURES. 

See  Bell.  If  73.  77:  Inaunnce,  H  810.  335, 
372.  665,  766;  Mines  and  Minerals,  if  38, 
77.  78;  Turnpikes  and  Toll  Roads.  8  31- 


FORMER  ADJUDICATION. 

See  Judgment.  Si  718,  71D. 

FORMER  JEOPARDY. 

See  Oriminal  Law,  S  292. 

FRANCHISES. 

See  Execution,  I  27:  Municipal  Corpora- 
tions, 88  680,  681.  682 ;  TumpuTes  and  Toll 
BoadB. 

FRATERNAL  INSURANCE. 

See  Insurance,  |  7S6. 

FRAUD. 

See  Action,  |  88 ;  Appeal  and  Bkror.  J§  999, 
1068;  Bills  and  Notes,  88  346.  497.  525; 
Bribery ;  Cancellation  of  Instruments;  Chat- 
tel Morttrages.  |8  176,  100;  Contracts.  {  94; 
Ejectment.  4.  93;  Estoppel,  8  83;  Ex- 
change of  Proportv.  §  8 ;  Frauduipnt  Con- 
veyances; Insurance,  §§  2.56-268,  ti46,  668; 
Limitation  of  Actions,  §8  37,  84.  100;  Mu- 
nicipal Corporations,  If  1016,  1034;  Prin- 
cipal and  Agent,  S  156;  Vendor  and  Pur- 
chaser, g§  34,  44,  llS;   Wills.  IfU-iee. 

I.  DEOBPTIOH  GOirSTITUTIllG 
FBATTP,  AWP  LIABILITT 
THEBEFOB. 

19  (Wash.)  A  false  representation  AeU  fraud 
sufficient  to  support  a  suit  to  rescind  a  con- 
tract made  in  reliance  thereon  for  an  exchange 
of  property.— Blum  v.  Smith,  119  P.  183. 

8  1 1  (Cal.)  A  statement  by  a  purchaser  as  to 
when  a  prior  option  given  by  the  vendor  ex- 
pired held  a  matter  of  optidon  on  a  qnestioo 
of  law.  BO  that  the  vendor  could  not  predicate 
fraud  thereon,  for  the  purpose  of  canceling  a 
contract  of  sale. — Bhelngans  v.  Smith,  119  P. 
494. 

8  12  (Cal.)  Under  Civ.  Code,  I  1572,  the 
mere  making  of  a  promise,  which  the  promisor 
fails  or  refuses  to  perform,  htld  not  to  consti- 
tute actionable  frand.— Rfaeingans  v.  Smith,  119 
P.  494. 

8  23  <Cal.)  Vendor  held  not  entitled  to  pred- 
icate fraud  upon  statements  hy  the  purchaser, 
except  as  stated.— Bhelngans  r.  Smith,  119  P. 
494. 

FRAUDS.  STATUTE  OF. 

TI.  REAZ.  PBOPERTT  AMD  ESTATES 
Ain>  INTERESTS  THEREIN. 

8  63  (Or.)  Under  the  statnte  of  frauds,  L. 
O.  L.  8f  804,  SOS,  an  assignee  of  a  leasehold 
for  more  than  one  year  held  not  liable  on  the 
covenants  of  the  lease,  unless  the  assignment 
is  in  writing.— Culver  v.  Van  Yallcenburgli,  119 
P.  783. 

An  oral  assignment  of  a  leasehold  for  more 
than  one  year  cannot  be  construed  as  a  ten- 
ancy from  year  to  year,  so  as  to  make  the  as- 
signee liable  for  breach  of  the  coveoanta  of 
the  lease.— Id. 

A  new  and  independent  parol  agreement  be- 
tween a  lessee  for  a  term  of  years  and  a  third 
person,  does  not  create  a  liability  against  the 
third  person,  under  the  statute  of  frauds  (li. 
O.  L.  88  804,  808),  for  breach  of  covenants  of 
tlie  lease.- Id. 

1 70  (Cal.)  Parol  agreement  establishing 
boundary  line  between  the  lands  of  adjoining 
owners,  altbongh  differing  from  the  boiuidary 
described  in  the  parties'  deeds,  heU  not  to  vto* 
late  the  statute  of  frauds  as  a  parol  convey- 
ance of  Isnd.— Price  v.  De  Beyes,  119  P.  893. 
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i  107  (Or.)  To  satisfy  the  statute  of  frauds, 
the  memorandum  of  a  contract  to  sell  land  must 
be  deSnite  as  to  the  parties,  their  intentions,  and 
their  relation  to  each  other.— Mossie  t.  Cyrus, 
119  P.  485. 

S  108  <0r.)  A  contract  in  writing,  employing 
a  broker,  held  not  void,  under  the  statute  of 
frauds  (t.  O.  L.  j  808),  for  failure  to  state  con- 
sideration.—Henderson  V.  Lemke,  119  P.  482. 

i  1 10  (Or.)  A  contract  In  writing,  employing 
a  braken  Held  not  Toid.  under  the  itatnte  of 
frauds  (L.  O.  L.  i  8C^,  for  failure  to  describe 

froperty  to  be  sola. — Henderson  t.  I^emke,  119 
482. 

i  112  (Or.)  A  contract  in  writing,  employing 
a  bnAer,  held  not  void,  under  the  statute  of 
frauds  (L.  O.  L.  1  808),  for  failure  to  itate 

Erice  to  be  paid  for  imperty.— Bendenon  t. 
emke,  119  ^7482.  ' 

IX.  OPERA  TIOK  AND  KFFBOT  OF 

STATUTE. 

1 129  (Or.)  Part  performance  by  an  assignee 
of  a  leasebold  for  more  than  one  year,  holding 
under  a  parol  aasignment,  does  not  take  the 
case  out  of  the  statute  of  frauds  (L.  O.  L. 
804,  808),  so  as  to  support  an  action  for  the 
assignee's  breach  of  the  covenants  of  the  lease. 
—Culver  T,  Van  Valkenburgfa,  119  P,  788. 

}  138  (Wash.)  Where  defendants  orally  agreed 
to  convey  certain  laud  to  plaintiffs  in  the  fu- 
ture, but  breached  such  agreement,  plaintiffs 
were  entitled  to  recover  the  value  of  improve- 
ments erected  on  the  land  on  the  faith  of  de- 
fendantB*  promise.— DrnBt  t.  Schmidt,  119  P. 
828. 

FRAUDULENT  CONVEYANCES. 

See  Criminal  Iav.  |  1169. 

I.  TBAHSFEBS  AND  TRAHBAOTIOXS 

IKVAZiXD. 

(B)  Coulderatlosu 

{96  (Kan.)  Deed  by  son  to  mother,  without 
consideration,  not  recorded  until  after  levy  of 
attachment,  held  void  under  the  statute  of 
fiands  (Qen.  St  1909.  |  38S4).-FirBt  Mat. 
Bank  of  Pittsburg,  Pa.,  v.  Lawrence,  110  P.  536. 

XV.  OBmniAI.  BESPONSIBILITT. 

I  329  (CaLApp.)  An  alleged  sale  of  a  jewel- 
ry buBiness  by  defendant  to  his  father  held  no 
defense  to  a  subsequent  prosecution  of  defend- 
ant for  selling  and  conveying  the  property  with 
intent  to  defraud  merchandise  creditors.- Peo- 
ple V.  Lederer,  119  P.  949. 

I  331  (CaLApp.)  In  a  prosecution  for  fraud- 
ulently conveymg  property  with  intent  to  de- 
fraud creditors,  evidence  held  to  show  an  intent 
on  defendant's  part  to  dispose  of  his  stock  of 
goods  and  to  leave  his  creditor  without  means 
of  Batisfjring  the  debt— People  v.  Lederer,  119 
P.  949. 

GAME. 

See  Fish. 

1 6  (Cal.)  Under  Pol.  Code,  f  4149b.  an  or- 
der attempting  to  remove  a  connt^  fish  and 
game  warden  without  charges,  notice  thereof 
and  opportunity  to  be  heard  held  void,  entitling 
him  to  continued  salary^Welch  v.  Ware,  119 
P.  1080. 

GARNISHMENT. 

TUX.  CI.AIlffS  BT  TKIB1>  PEBS01T8. 

1 218  (Okl.)  Where  a  fund  in  a  garnishee's 
hand  is  claimed  by  a  third  party,  the  latter  has 


the  burden  of  proof.— Terry  t.  PamdL  119  P. 
629. 

It  is  error  to  sustain  an  objection  to  the  in- 
troduction in  evidence  of  an  assignment,  reg- 
ular on  ita  ta.ce.  under  which  a  third  party 
claims  title  to  a  fund.— Id. 

GAS. 

See  Mines  and  Blinerals,  H  65-79. 

8  14  (Kan.)  Ordinance  enacted  by  city  fur- 
nishing natural  gas  to  its  inhabitants  held  not 
presumptively  unreasonable  as  to  ebarges. — Cun- 
ningham T.  City  of  lola,  119  P.  S17. 

GATES. 

See  Bfnnldpal  Corporations,  S  433. 

GENERAL  DENIAL 

See  Pleading,  {  372. 

GENERAL  WARRANTY. 

See  Insurance,  |  268. 

GIFTS. 

See  Bribery;  Intoxicating  Liquors,  |  166. 

I.  INTEB  VIVOS. 

f  16  (Idaho)  A  declaration  of  intention  to 
make  a  gift,  unaccompanied  by  a  transfer  or 
delivery  of  the  property,  is  no  gift,  and  can- 
not be  enforced  by  the  courts. — Bliss  v.  Bliss, 
119  P.  451. 

8  23  (Kan.)  The  requirement  of  delivery  is 
satisfied  by  the  donor  retaining  possession  aa 
trustee  for  the  benefit  of  the  donee.— Pobl  v, 
Fulton,  119  P.  716. 

1 47  (Kan.)  The  law  presumes  acceptance  of 
a  beneficial  gift  by  one  who  because  of  bia 
feebleness  of  mind  is  incapable  of  accepting  it 
— Pohl  V.  Fulton,  119  P.  716. 

{49  (Kan.)  EvideDce  held  snfBcient  to  show 
a  completed  gift— Pohl  v.  Fulton,  119  P.  716. 

GOOD  FAITH. 

See  Appeal  and  Error,  fi  990;  Bills  and  Notes, 
fl  327-370,  497,  509,  537,  538;  Corporations, 
1 426:  Ejectment.  1 17;  Estoppel.  1 99;  Spe- 
cfflc  Performance,  H  82,  97. 

GOVERNOR. 

See  States,  |  41.  • 

GRAND  JURY. 

f4l  ((TalApp.)  The  action  of  a  grand  juror 
cannot,  in  a  collateral  proceeding,  an  action  for 
malicious  prosecution,  be  impeached  by  his  testi- 
mony that  he  did  not  intend  to  find  any  such 
indictment— Carpenter  v.  Sibley,  119  P.  391. 

GUARANTY. 

See  Executors  and  Administrators,  {  227;  Sub- 
rogation. 

I.  REQUISITES  AHD  VALXDITT. 

1 4  (Cal.App.)  An  agreement  for  an  ex- 
change of  lands  held  not  to  make  codefendant 
liable  as  guarantor  of  a  note  given  by  defend- 
ant—Reeg  V.  McArthur,  119  P.  1«S. 

II.  OONSTBUOTIOV  AND  OPERATION. 

1 47  (Colo.)  A  guarantor  held  only  eecoadar- 
lly  liable;  his  contract  being  to  pay  or  perform 
if  his  prlndpal  does  not  do  so.— Cone  v.  Bl- 

dridge.  119  pTeie. 

GUARDIAN  AD  LITEM. 

See  Insane  Persons. 
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GUARDIAN  AND  WARD. 

See  iDdiaos,  |  20. 

m.  CU8TODT  AKD  OARE  OF  WARD'S 
FEBBON  Aim  ESTATE. 

J  44  jfOkl.)  Under  Mausf.  Pig.  K  3502,  3509, 
3510,  3511  (Ind.  T.  Ann.  St.  1S99,  K  2398, 
2405.  2406.  2407),  a  suardian's  lease  of  hie 
ward's  land,  under  an  order  of  the  probate  courti 
waa  valid,  uiougb  it  extended  beyond  minority.— 
Hnston  t.  CoUeigli,  119  P.  41S. 

GUARDS. 

See  Matter  and  Servant,  fi  121. 

HARMLESS  ERROR. 

Bee  Appeal  and  Error.  SI  1026-1071;  Crindnal 
•   Iaw,  iS  1166^-1175. 

HEARSAY  EVIDENCE. 

See  Bvidenoe,  n  814-32S. 

HEIRS. 

See  Deacent  and  Distribution. 

HIGHWAYS. 

See  Couotlea,  |  190;  Municipal  Corporations, 
Statute*,  1 13&; 


Turnpikes  and 


X,  BSTABIJSHBnBWT,  AMBBATIOlf, 
Am  DX800JITUIUAH0B. 

(A)  Bstablleluncmt  br  PreMrlvttoa,  Vaer, 
»r  Bwovalttoa. 

i  7  (Or.)  Sligrbt  improvements  of  a  private 
way  held  insufficient  to  impart  notice  to  the 
owners  of  tlie  tee  of  an  intention  to  assert  ad- 
vene use.— A.  G.  Bolunstedt  Co.  t.  Scharea,  119 
P.  337. 

Where  a  private  way  was  a  cnl-de-sac,  it  was 
not  incumbent  on  the  owners  of  the  fee  to  place 
obstructions  therein  In  order  to  notify  users 
that  the  right  to  use  was  revocable.— Id. 

XL  HIOKWAT  DISTBIGTS  AHD 
OFFIOEBS. 

too  (Okl.)  Under  Act  2d  Les.  (Sesa.  Laws 
1909,  c.  32,  art.  1)  «  52,  55,  56,  written  peti- 
tion for  formation  of  road  district  held  required 
to  be  signed  by  15  per  cent  of  electors  in  dis- 
trict, excluding  electors  within  incorporated 
towns  or  cities.— Rea  v.  State,  119  P.  235. 

Sess.  Laws  1000,  c.  32,  art.  1,  |  63  (C«np. 
Laws  1009,  {  7806),  relating  to  iasaance  of 
bonds  by  county  for  improvement  road  districts, 
held  not  to  malce  holding  of  election  condition 
precedent  to  forming  of  road  district.— Id. 

V.  BsaxriATioR  and  itsb  fob 

TBATEIh 

(A)  Obstnwtloaa  and  Bneroaebnimta. 

§159  (Wash.)  An  obstruction  of  a  street, 
dedicated  to  a  county  and  used  for  many  years, 
heU  unauthorized.— Mobr  v.  Pierce  County.  119 
P.  747. 

HOMESTEAD. 

See  Bivorce,  |  249;  Pablic  T^ands,  H  103, 
106. 

I.  VATUBE,  ACQUISmOir,  AKD 
EXTENT. 

(A)  Kataret  Creation,  and  Duration  of 
Rstate  or  Rlvht  In  General. 

I  1  (Okl.)  Homesteads  exist  only  by  statutory 
or  constitutional  provisions. — Maloy  v.  Wm. 
Cameron  &  Co.,  110  P.  587. 


<0  AoaaiBltlon  aad  BatabUBbment. 

}55  (Wash.)  By  virtue  of  Rem.  &  BaL 
Code,  }|  532,  538,  a  certain  proper^  which  was 
declared  to  be  &  homesteaa  had  exempt  from 
execution  on  a  judgment — Snelling  v.  Butler, 

119  P.  3. 

n.  TBANSFEB  OB  XNGUMBBANOE. 

S  118  (Okl.)  Alienation  or  incumbrance  of 
homestead  by  husband  alone  held  valid,  in  the 
absence  of  statutory  provision  to  the  contrary. — 
Maloy  V.  Wm.  Cameron  A  Co.,  119  P.  587. 

Under  Wilson's  Rev.  &.  Aim.  St  1903.  H  880, 
882,  883,  titie  to  a  homestead  bfSng  in  the  hua- 
band,  where  he  mort^ges  the  same  without  be- 
ing joined  by  the  wife,  his  rights  therein  are 
concluded.— Id. 

Where  husband  alone  incumbers  homestead, 
on  foreclosure,  where  wife  ia  a  party,  the 
mortnge  could  be  avoided  as  to  her  rights,  and 
fqceclosure  decreed  only  acainit  tbe  rigbta  at 
the  husband^Id. 

HOMICIDE. 

See  Criminal  Law,  H  108,  404,  1020;  Infict- 
ment  and  Infomuttton,  1 189. 

n.  MUBDEB. 

I  7  (Mont.)  Evidence  of  motive  held  not  es- 
sential to  a  convicti<m  of  murder.— State  v. 
Roberts,  119  P.  566. 

1 1 1  (MontO  Malice  may  be  inferred  in  a 
prosecution  for  murder  from  want  of  consider- 
able provocation.— State  v.  Roberts,  119  P.  566. 

S  29  (Okl.Cr.App.)  Evidence  held  not  to  au- 
thorise instruction  as  to  law  of  voluntary  witii- 
drawal  from  conspiracy.— Holmes  v.  State*  110 
P.  430. 

Persons  confederating  toeetliw  to  commit 
crime  of  robbery  held  reiptmtdUe  for  murder  of 
person  robt)ed.— Id. 

Parties  voluntarily  acting  together  In  eny 
act  resulting  in  death  of  another  held  as  guilty 
of  murder  as  if  they  liad  Intended  tbe  death 
of  tlie  party.— Id. 

m.  KANSLAUGHTEB. 

S  34  (Or.)  "Involuntary,"  as  applied  to  man- 
slaughter, defined.— State  v.  Setsor,  110  P.  346. 


V.  EXCUSABLE  OB  JTTSTIFIABLE 
HOMICIDE. 

116  (Wash.)  Under  Rem.  &  BaL  Code.  { 
6,  ketdf  tliat  a  slayer  mnat  have  an  honest 
belief  of  the  eziatence  of  immediate  danger, 
in  order  to  justify  his  act— State  t.  BoWtnEel- 
man,  119  P.  824. 

VI.  INDICTMENT  AND  INFOBMATION. 

i  142  (01d.Cr.App.)  Under  indictment  or  in- 
formation charging  murder  under  Snyder's 
Comp.  Laws  1000,  fi  2268,  subd.  1,  conviction 
held  to  be  sustained,  if  warranted  by  tbe  evi- 
dence under  subdivisions  2  or  3.— Holmes  T* 
SUte.  110  P.  480. 

TH.  EVIDENCE. 

(B)  AdmlsalblUtr  1*  OamanO, 
I  194  (OlEl.Cr.App.)  Where  tba  plea  !■  mU- 
defense,  evidence  as  to  whether  aocbsed  wu  in- 
toxicated held  competent — Stonse  t.  State,  Il9 

P.  271. 

(O)  Dy-lav  DeelaratloBs. 

1 203  (Colo.)  Statements  made  by  deceased  in 
tbe  full  realisation  that  death  waa  impendlu 
were  admissible  as  dying  declarations.— Jam!- 

son  V.  People,  119  P.  474. 

S2I5  (Colo.)  A  remark  by  deceased  after  h« 
had  been  shot  held  inadmissible  as  a  cw- 
clusion. — Jamison  v.  People,  110  P.  474. 
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1 257  (OU.Gr^pp.)  Evidence  on  trial  for  as- 
sault with  intent  to  kill  held  to  sastain  convic- 
tion of  felonious  assault.— Ricbaidscm  t.  State, 
U9  P.  1125. 

Vm.  TBUIk 
(C)  ImBtraotloiia. 

{203  (Okl.Cr.App.)  It  la  only  where  issue  of 
t-defeoBe  is  presented  that  the  court  need  in- 
stmct  that  jury  must  view  facta  from  stand- 
at  of  defendant.— Holmea  v.  State,  119  P. 


f  300  (Colo.)  It  was  error  to  instruct  in  a 
homicide  case  that  accused  relied  upon  the  plea 
of  self-defense;  his  evidence  tending  to  show 
that  the  killing  was  accidental.— Wiley  v.  Peo- 
ple, 119  P.  Q20. 

(309  (Colo.)  Where  the  defense  was  acci- 
dent, held  error  to  instruct  that  the  iMue  of  In- 
voluntary manslaughter  was  not  In  the  case. — 
Wiley  V.  People,  119  P.  020. 

(D1  Verdlet. 

1313  (Or.)  A  verdict,  convicting  of  "involun- 
tary manslaughter,"  is  sufficient  as  a  general 
verdict  coovictiju  of  "manslaughter,"  under  L. 
O.  L.  il  1887-im  1905^tate  t.  Setaor,  119 
P.  346. 

Z.  AFPBAL  AHD  SBBOB. 

1 325  (Wash.)  In  a  homicide  case,  where  no 
instructions  were  requested,  there  can  be  do 
complaint  on  appeal  of  the  failure  of  the  trial 
court  to  anbmit  all  matters  of  Justlflcatioii.— 
State  T.  Bowinkelman,  119  F.  824. 

S332  (Colo.)  The  Supreme  Court  must  be 
certain  that  a  judgment  of  conviction  imposing 
a  death  penalty  is  anstained  by  the  weight  of 
the  evidence  before  It  viU  permit  it  to  stand. 
— Piel  V.  People,  119  P.  687. 

fi  332  (Okl.Cr.App.)  Where  testfmotur  shows 
aggravated  case  of  murder.  Criminal  Court  of 
Appeals  held  to  have  no  right  to  interfere  with 
verdict  on  ground  that  deau  penalty  should  not 
have  been  inflicted.- Holmes  r.  State,  119  P. 
430. 

1338  (Colo.)  Where  accused  admitted  that 
he  shot  deceased,  the  admission  of  statements 
by  deceased  that  accused  shot  him  was  hanlt- 
lees,  if  erroneous.— Jamison  v.  People,  119  P. 
474. 

The  admisaiMi  of  certain  testimony  held  prej- 
udicial.— Id. 

1 340  (Colo.)  Error  in  charging  that  accused 
testified  that  he  was  in  fear  of  life  and  limb 
when  he  struck  decedent  when  he  did  not  so  tes- 
tier held  preJudlcial^Wiley  v.  People,  119  P. 

5  340  (Utah)  A  conviction  for  assault  with 
intent  to  murder  will  not  be  set  aside  on  the 

Siund  that  the  court  erred  in  submitting  the 
ue  of  murder  because  of  the  insufficiency  of 
the  evidence.— SUte  v.  Tance,  1X9  P.  309. 

}340  (Wash.)  Despite  Bern.  &  Bal.  Code.  S 
2^)6,  held,  that  an  instruction  in  a  bomiade 
case  did  not  jprelndiee  accused.— State  t.  Bo- 
vinkelman.  ICB  P.  824. 

HOUSEBREAKINQ. 

Bee  Burglary. 

HUSBAND  AND  WIFE. 


;  Appeal  and  Brror.  |  S94;  CJon- 
1;  iMvoree;  Homestead;  Limita- 


See  Adultery; 
tracts.  I  111. 

tlon  of  Acdona,  }  197;  Marriage. 

Vn.  OOMBtUHITT  raOPEKTT. 

1262  (Wash.)  Under  Bern,  ft  Bal.  Code,  | 
C917,  a  bill  of  sale  of  personalty  executed  by  a 
wife  alone  held  a  nullity,  in  tbe  abBonce  of  evi- 


dence that  the  property  waa  her  separate  prop- 
erty.—Blum  V.  Smith,  119  P.  18S. 

vm.  SBPABATIOW  AND  SEPABATE 
KAINTEHAirOE. 

(279  (Wash.)  A  separation  agreement  heU 
to  entitle  tbe  wife  to  a  stipulatea  sum,  though 
the  children,  for  whose  benefit  tbe  stipulation 
was  made,  were  graduated  from  their  colleges 
before  the  expiration  of  a  fixed  period.— l^tus 
T.  Titos,  119  P.  8ia 

1 299  (Cal.)  In  an  action  for  separate  main- 
tenance, an  order  granting  alimony  and  attor- 
ney's fees,  and  making  tbe  same  a  lieu  on 
properly  previously  conveyed  by  the  husband, 
without  notice  to  the  grantees,  held  erroneous. 
— Glopton  T.  CloptMi,  119  P.  8S1. 

HYPOTHETICAL  QUESTIONS. 

See  Mandamus,  |  16. 

IDEM  SONANS. 

See  Names,  i  16. 

IDENTIFICATION. 

See  Appeal  and  Error,  {  837. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  |S  89,  11^ 

IMPEACHMENT. 

See  Grand  Jury:  Witnesses,  |f  S17-410. 

IMPLIED  CONTRACTS. 

See  Money  Received. 

IMPRISONMENT. 

See  Bail;  Criminal  Law,  ff  800,  1147;  Parent 
and  Child,  i  17. 

IMPROVEMENTS. 

See  Frauds,  Statute  of,  1S8;  Highways,  |  7; 
Municipal  Corporations,  H  289-614,  918. 

i  4  (Okl.)  Heirs  of  defendant  in  possession 
of  land  held  entitled  to  assert  rights  as  occucv- 
ing  claimants,  pursuant  to  Comp.  Laws  l909, 
^128,  613a— Hewitt  t.  Ooldsborongh,  119  P. 

INCOMPETENCY. 

See  Insane  Persons. 

INCORPORATION. 

See  Oorporations,  H  26,  80. 

INCUMBRANCES. 

See  Covenants. 

INDEMNITY. 

See  Gonstitntional  Law,  S  245;  Guaran^;  Mas- 
ter and  Servant,  11. 

INDIANS. 

See  Appeal  and  Error,  {  1011;  CrinUnal  I^aw, 
ti  804,  7^;  Eminent  Domain,  |  268;  In- 
toxicating Idquors,  I  223;  States,  |  9. 

S  I  (Okl.)  Petition  htld  not  to  state  a  cause 
of  action  to  declare  a  trust  in  Indian  lands  al- 
lotted to  defendant  in  favor  of  plaintiff.— Bob- 
inson  v.  Ow«a,  119  P.  005. 

I  rS  (OkL)  DeKent  and  dlstribuHon  of  al- 
lotted lands  of  enrolled  Creek  Indian,  who  died 
before  ratification  of  Original  Creek  Treaty, 
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and  who  bad  allotment  tmder  Cnxtls'  Act,  | 
11,  ratified  bj  aectum  6  of  the  treatr,  held  by 
ftectioD  28  of  the  treaty  to  be  contndled  by  the 
law  of  difltribatioii  and  descent  of  the  Creek  Na- 
tion—Bamett  T.  Way,  119  P.  418. 

lu  determining  the  heirs  of  deceased  enrolled 
Greek  Indian,  whose  allotment  was  ratified  by 
Original  Creek  Treaty,  §  6,  laws  of  descent  and 
distribution  of  Creek  Nation  are  to  bo  applied 
as  If  deceased  Indian  had  received  title  during 
life.— Id. 

Mode  of  descent  of  Indian  allotment  under 
Original  Creek  Treaty,  g  28,  stated.— Id. 

I  20  (Okl.)  Procedure  by  guardian  of  Chero- 
kee minor  children  for  sale  of  their  interests  in 
allotment  held  in  substantial  compliance  with 
Act  Cong.  April  26,  1806, 1  22.— Wnson  Mor- 
ton, 119  P.  213. 

Act  Cong.  April  26,  1906,  8  22,  held  to  pre- 
scribe procedure  to  be  followed  in  making  sales 
of  inherited  lands  of  Indian  minors.— Id. 

S27  (Okl.)  In  ejectment  by  a  Cherokee  al- 
lottee, burden  held  on  defendant  to  controvert 
plaintiFs  rights  under  her  allotment  certificate. 
—Denver,  W.  &  M.  By.  Co.  v.  Adkinson,  119  P. 
247. 

i27  (OkL)  Court  of  egnity  of  Oklahoma  held 
to  have  power  to  grant  relief,  where  the  Dawes 
Commission  or  the  Secretary  of  the  Interior 
were  induced  to  patent  land  to  wrong  person.— 
Robinson  t.  Owen,  119  P.  99S. 

INDICTMENT  AND  INFORMATION. 

See  Bribery;  Burglary:  Criminal  Law,  ff  1020, 
1032;  Elections.  |  328;  Qrand  Jury;  Homi- 
cide, {  142;  IntoidcatbiK  liqaon,  H  210- 
223;  Lewdness. 

V.  BSqUISITES  AND  SUFFICIENOT 
OF  ACCUBATIOIT. 

8110  (Wash.)  Under  Rem.  &  BaL  Code  8 
2414,  subd.  6,  and  section  24S6,  an  informa- 
tion held  to  sufficiently  charge  an  assaolt  with 
intent  to  commit  sodomy.--State  v.  Ha  rated. 
119  P.  24. 

Vt.  JOIUPEB  or  PARTIES,  OFrEM»Eg. 
AXB  OOUHTfl.  DUPIJOXTT, 
AlTD  BLSOTIOH. 

i  128  (Okl.Gr.App.)  Information  held  not  dn- 
I^kitoiia,  since  it  aiarges  only  rape  in  the  sec- 
<nid  degree.- ^ers  v.  State,  119  P.  136. 

X.  ooimoTioii  OF  OFFBirsB  nr. 

CI.in>ED  IN  OKABOE. 

8  189  (Utah)  Under  Gomp.  Laws  1907,  8  4893, 
one  charged  with  murder  held  property  convict- 
ed of  assault  with  intent  to  mnrder. — State  v. 
Vance,  119  P.  309. 

f  189  (Wash.)  In  view  of  Rem.  &  Bal.  Code, 
I  2168,  one  charsied  with  assault  in  the  first 
degree,  under  section  2413,  held  properly  con- 
victed of  second-degree  assault,  as  defined  by 
section  2414.— State  v.  Copeland,  119  P.  607. 

INDORSEMENT. 

See  BfflB  and  Notes,  8i  226-370. 

INFANTS. 

See  Appeal  and  Error,  8  349;  Assault  and  Bat- 
tery, 88  80.  92:  Criminal  Law,  88  369,  h578; 
Divorce.  H  303,  312;  Guardian  and  Ward; 
Indians,  8  20;  Justices  of  the  Peace,  8  86; 
Municipal  CorporatioDB,  |  706;  Parent  and 
ChUd;  Rape.  8  13. 

Vn.  ACTIONS. 

i  115  (Mont)  An  infant  represented  in  an 
Action  at  law  as  required  by  Rev.  Codes,  8 
G481.  by  a  guardian  ad  litem  appointed  as  pro- 
vided Iv  8ecti<m  6482,  Md  not  entitled  to  com- 
plain of  errors  where  no  objectloni  were  made 


and  exceptions  saTed.— Bymei  t.  Butte  Brew- 
ing Co.,  U0  P.  788. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Aliens;  Descent  and  IKstribntiott. 

INJUNCTION. 

See  Appeal  and  Error,  §8  190,  954;  Eminent 
Domain,  S  275;  Judgment,  (  432;  Municipal 
Corporations.  8  671 ;  Taxation,  88  608,  611; 
Venue,  8  13;  Waters  and  Water  Courses, 
8  33.  . 

I.  NATUBE  AMD  OB0UNO8  IN  OEN- 
ERAI.. 

(B)  Oroanda  at  Relief. 

8  12  (Mont)  An  Injonction  will  not  issue  to 
restrain  an  act  already  committed.— Ivenon  t. 
DOdo.  119  P.  719. 

1 12  (OkL)  An  Injunction  to  prevent  a  dty 
council  from  entering  into  a  contract  will  be 
denied  where  prior  to  the  issuance  of  the  writ 
the  contract  had  been  executed. — Crocs  v.  City 
of  Lawton,  119  P.  628. 

8  21  (Colo.)  Whether  connivance,  acquies- 
cence, or  laches  shall  affect  the  isauance  of  an 
injunction  held  to  rest  in  the  aoond  discretioD 
of  the  chancellor.— Kirby  v.  Union  Pac  Rj. 
Co..  119  P.  1042;  Same  t.  Colorado  &  8.  Ry, 
Co.,  Id.  1056. 

H.  SUBJECTS  OF  FBOTEOTION  AND 
BELIEF. 

(B)  Prop«rt7'»  Coii-rc7a.neea,  «ad  lB«Bm- 

842  (Colo.)  The  scalping  by  scalpers  of  non- 
transferable passenger  tickets  held  to  cause 
sufficient  pecuniary  loss  to  the  carriers  issuing 
such  tickets  to  warrant  an  injunction. — Kirby  t. 
Union  Pac.  By.  Co.,  119  P.  1042;  Same  v.  Col- 
orado &  S.  Ry.  Co.,  Id.  1056. 

The  act  of  a  carrier  in  dealing  with  ticket 
scalpers  htld  not  to  prevent  it  from  complaining 
of  subsequent  dealings  b^  the  scalpers  in  non- 
transferable passenger  tickets.— Id. 

Where  a  carrier  sought  to  enjoin  ticket  scalp- 
ers in  the  future  from  dealing  In  -nontrans- 
ferable  passenger  tickets,  the  fact  tliat  it  had 
connived  at  or  acquiesced  In  past  wrongful  acta 
of  the  scalpers  held  immateriaL — Id. 

In  a  suit  by  a  carrier  to  enjoin  ticket  scalp- 
ers from  dealing  in  nontransferable  passenger 
tickets,  evidence  htld  not  to  defeat  injunctlTe 
relief  on  the  theory  that  the  carrier  bad  con- 
nived in  the  wron^ul  acts. — ^Id. 

A  carrier  held  not  estopped  from  demanding 
an  injunction  against  ticket  scalpers  dealing  in 
nontransferable  passenger  tickets.— Id. 

8  55  (Colo.)  The  business  of  a  person  or 
corporation  is  property  entitled  to  protection 
by  injunction  from  unlawful  interference. — Kir- 
by V.  Union  Pac.  Ry.  Co.,  119  P.  1042;  Same 
V.  Colorado  &  S.  Ry.  Co.,  Id.  1056. 

{G)  Personal  Rights  itsd  D«tles. 

I  101  (Mont)  The  publication  of  a  circular 
which  merely  advises  the  public  that  a  particu- 
lar person  or  firm  Is  deemed  unfair  to  or- 
ganized labor  will  not  be  enjoined,  if  it  con- 
tains no  threat  to  injare  aac^  peraon'a  bnri- 
nesa- iTeraon     Dllno.  119  P.  718. 

m.  ACTIONS  FOB  INJ  UNCTIONS. 

8  113  (Colo.)  The  right  of  a  carrier  to  in- 
junctive relief  against  ticket  scalpers  dealing 
m  nontransferable  passenger  tickets  Add  not 
lost  by  lapse  of  time.— Srby  v.  UiUon  Pac 
Ry.  Co.,  119  P.  104^;  Same  t.  Colorado  A  S. 
Ry.  Co..  Id.  l<KSa 
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{118  (Colo.)  A  compWnt  by  a  railroad 
company  to  restrain  ticket  Bcalpers  from  deal- 
ing in  nontransferable  passenger  tickets  held 
to  state  a  cause  of  action  for  an  injunction. — 
Kirby  T.  Union  Pac.  Ky.  Co.,  119  P.  1042; 
Same  T.  Colorado  &  S.  Ry.  Co.,  Id.  1056. 

IT.  PTtrXTMrWABY  AND  INTERLOCU- 
TOBT  IMJimOTIONS. 

<A)  Groan  da  mmA  ProaeedlBS*  to  Proenre. 

i  135  (Cal.App.>  The  refusal  of  a  temporary 
injunction  to  restrain  the  laying  of  a  pipe  line 
ield  not  an  abuse  of  discretion.— Marre  v. 
Union  OU  Co.  of  California,  119  P.  104. 

{  136  (OU.)  Temporary  injunction  held  not 
to  be  granted  because  of  mere  apprehension  of 
petitioner  that  injury  mu  be  done.— City  of 
Woodward  t.  Raynor.  119  P.  964. 

J 143  (Colo.)  In  a  suit  for  an  injanetion, 
davits  of  complainant  lield  to  show  an  emer- 
gency within  the  Code  authorizing  a  tempo- 
rary injonctton  without  notice.— Blrby  t.  Un- 
ion Pac.  Ry.  Co.,  119  P.  1042;  Same  t.  Colo- 
rado ft  S.  By.  Co..  Id.  1056. 

(B)  OaatlavlMS.  ModlfjrlaB,  TaMtlas,  or 
DlasolTins. 

I  163  (Idaho)  In^fonctlon  to  restrain  opera- 
tion of  mining  claim  located  on  railroad  right 
of  way  modified,  so  as  to  permit  mining  claim- 
ants  to  retain  possession  of  their  claim,  not 
interfering  with  the  operation  of  the  road, 
uitil  determination  of  the  action.-^faicaco,  M. 
A  P.  &  I^.  Go.  V.  Ferrell,  119  P.  708. 

INNKEEPERS. 

Be*  Depcffiitions.  {  64;  Evidence,  I  174. 

INNOCENT  PURCHASERS. 

See  Boundaries,  |  47;  Vendor  and  Porchaaer, 

IN  PAIS. 

See  Batoppel.  H  54^118. 

INSANE  PERSONS. 

See  Dlrorce.  {  303. 

IX.  AOTIOX8. 

{•4  (GaL)  In  a  salt  by  an  incompetent  to 
annul  a  marriage,  a  relative  was  properly  ap- 
pointed guardian  ad  litem  under  Code  Civ. 
Proc  H  872,  873r-Diuvby  t.  Dunpfay,  119  P. 
512. 

INSOLVENCY. 

See  Banks  and  Banking,  S  84. 

INSPECTION. 

See  Blaster  and  Servant,  1 124. 

INSTALLMENTS. 

See  Vendor  and  Purchaser,  {  18S. 

INSTRUCTIONS. 

See  Criniinal  Law.  IS  753-823.  1122.  1172, 
117S;  Master  and  Servant,  H  121,  157,  190, 
278,  286;  Frine^  and  Agent.  |  U6;  Trial, 
H194-29a 

INSTRUMENTS. 

See  Brldence,  fS  397-459. 

INSURANCE. 

See  Appeal  and  Error,  ||  216.  1176:  Gonsdtn- 
tional  Law,  |  20S;  Rvidence,  S  243;  Master 
and  Servant,  $  11;   WitaeBees,  B  269. 


XH.  mUBANOE  AOEHTS  AHD 
BBOKEHS. 

(A)  Aseney  for  Inaarer. 

SSe  (Cal.App.)  An  agreement  between  an 
insurer's  local  manager  and  defendant  htid  be- 
yond the  authority  of  the  manager.— Muller  T. 
Swanton,  119  P.  200. 

(B)  AvcKCT  for  Applicant  or  Insured. 

{  103  (CalJLpp.)  Under  employment  of  an 
Insurance  broker  to  secure  insurance,  no  au- 
thority to  cancel  the  same  is  given  or  implied. 
—Stevenson  v.  Sun  Ins.  Office,  119  P.  529. 

In  an  action  on  a  policy  claimed  to  have  been 
canceled,  an  instruction  on  the  rcQuisitea  of  a 
valid  cancellation  of  the  policy  sned  on  kdd 
proper.— Id. 

Whether  plaintiff  Itnew  that  an  order  to  a 
broker  to  place  $30,000  insurance  had  been  ex- 
ecuted before  he  modified  the  order  so  as  to 
reduce  it  to  |25,000  held  not  material  on  the 

Sluestion  of  plaintiff's  right  to  recover  on  a  pol- 
ey  surrendered  to  effect  the  reduction.— Id. 

T.  THS  COITTIIAGT  IN  OElTEBAZk 
(A)  Nmtnre,  R««nlsltei>,  and  T»ll«ltr. 

1 129  (Cal.)  Where  insurance  policy  provid- 
ed that  no  provision  could  be  changed  save  by 
the  president  or  secretary,  the  Insured  cannot 
escape  payment  of  the  premium  because  of  oral 
representations  of  the  agent— Fidelity  &  Gas- 
nalty  Co.  of  New  Tork  y.  Freuo  Fhtme  &  Ir- 
rigation Co.,  119  P.  646. 

S  136  (Cal.)  Under  Civ.  Code,  8  1589.  held, 
that  the  acceptance  of  an  insurance  policy 
signed  only  by  the  insnred  was  conclnsive  upon 
both  the  insured  and  the  insurer.— FideUty  ft 
Casualty  Co.  of  New  York  r.  Fresno  I*lnme  ft 
Irrigation  Co.,  119  P.  646. 

{  142  (Cal.)  An  action  upon  a  written  in- 
surance policy  held  no  ratification  of  the 
ageht's  oral  representations  contrary  to  its _pro- 
TOdons.— Fidelity  ft  Casualty  Co.  of  New  York 
T.  Fresno  Flume  ft  Irrigation  Co..  119  P.  &46l 

(B)  Conatraotlom  and  Opemtioa. 

I  173  (Okl.)  The  "three-fourths  value" 
clause  in  fire  policy  held  to  be  interpreted  by 
same  rules  as  other  contracts,  so  that  a  sub- 
stantial compliance  therewith  is  sufficient — 
Shawnee  Fire  Ina.  Co.  v.  Thompson  ft  Bowell, 
U9  P.  986. 

Vm.  CANCErUTION.  SUBBENDEB, 
ABANDONMENT.  OB  BESCI8BION 

OF  FOX.ICT. 

{  236  (CaLApp.)  A  policy  held  to  have  been 
canceled  from  the  date  of  notice  to  the  insurer, 
though  not  pliyeicaUy  anrrendered  nntil  after 
a  loss.— Stevenson  v.  Sun  Ins.  Office,  119  P. 

529. 

8236  (CaI.App.)  Authority  to  cancel  insur- 
ance may  be  conferred  on  an  insurance  broker, 
and,  when  conferred,  his  acts  and  agreements 
in  that  regard  will  bind  the  insured.— Stevenson 
V.  Sun  Ins.  Office,  110  P.  529. 

IX.  AVOIDANCE  OF  POLICY  FOB  MIS- 
BEFBEBENTATION,  FBAUD,  OB 
BBEAGH  OF  WABRANTY  OB 
CONDITION. 

<A)  OrovDda  In  General. 

{256  (Uont.)  "Bepresentation,"  defined.— 
Pelican  v.  Mutual  Life  Ins.  Go.  of  New  York. 
119  P.  778. 

Where  Questions  in  an  application  for  life 
insurance  called  for  representations  founded 
on  applicants  knowledge  or  belief  a  mis- 
statement or  omission  to  answer  wOl  not  avoid 
the  policy  unless  willfully  made  with  intent 
to  deceive. — Id. 
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1 26 1  (Mont)  Concealment  by  insured  of  a 
fact  material  to  the  riak  is  equivalent  to  a 
false  representation  that  the  fact  does  not 
exist—Pelicazi  t.  Mutual  Life  Ins.  Co.  of  New 
York,  119  P.  778. 

1268  (MouL)  "General  warranty/'  defined. 
— Pelican  t.  Mutual  Ufe  Ins.  Go.  of  New  Yozk, 
119  P.  77a 

(C)  Hatter*  Relatlns  to  Penan  lunred. 
$291  (Mont)  Application  for  life  insurance 
policy  held,  under  Rev.  Codes,  §  5043,  to  make 
answers  to  questions,  as  to  insured's  health 
history,  representations  and  not  warranties. — 
Pelican  v.  Mutual  Life  Ins.  Go.  of  New  Tork, 
119  P.  778. 

Z.  rORFJtilTUKE  OF  POUOY  FOB 
BREACH  OF  FBOBaSSOBT  WAB- 
RAHTT.  OOVENANT,  OB  OOVDI- 
TION  SUBSEQUENT. 

(A)  Gvowmda  In  General. 

{310  (Or.)  A  fire  policy  held  to  become  ipso 
facto  void  upon  nonpayment  of  a  premium  so 
that  the  company  could  not  midntain  an  ac* 
tion  to  recover  an  assessment^Mutual  Fire 
Co.  of  Pordand  t.  Maple,  1X9  P.  484^ 

(B)  Kattevs  Relating  t*  Property  or 
tereat  Inrared. 

1 335  (Okt.)  Stipulation  in  fire  insurance 
policy  for  inventories  and  sets  of  books  and 
their  preservation  held  a  reasonable  provision. 
—Shawnee  Fire  Ins.  Co.  t.  Thompson  &  Bow- 
eU,  119  P.  985. 

Inventory  banching  merchandise  witliont 
itemizing  it  held  not  a  compliance  with  provi- 
sion of  nre  policy.— Id. 

"Inventory,"  as  used  in  fire  insurance  policy, 
defined.— Id. 

The  "iron-safe"  clause  in  fire  policy  held  to 
be  interpreted  by  same  rules  as  other  con- 
tracts, so  that  a  substantial  compliance  there- 
with is  sufficient- Id. 

Provision  in  fire  policy  relating  to  keeping 
of  Inventory  held  not  complied  with. — Id. 

Books  kept  by  insured  held  not  a  substantial 
compliance  with  provisions  of  fire  policy.- Id. 

ZI.  ESTOPPEL.  WAIVEB.  OB  AOBEE- 
MENTS    AFFEGTXXOBIOHT  TO 
AVOID  OB  FOBFETT  FOLICT. 

1 372  (Or.)  A  fire  company  by  suing  for  a 
premium  after  the  policy  became  void  for  non- 

Jayment  of  premiums  held  not  to  waive  the 
orfeiture.— Mutual  Fire  Co.  of  Portland  v. 
Maple,  119  P.  484. 

S383  (Okl.)  Provision  in  fire  policy  that  in- 
sured must  be  unconditional  owner  of  the  prop- 
er^ insured  or  that  the  boilding  insured  must 
be  on  propeii^  bo  owned  held  not  waived. — 
Phcenix  Ins.  Co.  v.  Geaphus,  110  P.  S83. 

xvra.  ACTIONS  on  policies. 

1 646  (Mont)  In  an  action  on  a  life  policy, 
plaintiff  held  not  hound  to  prove  that  the  poli- 
cy was  delivered  while  insured  was  in  good 
health;  the  burden  of  proving  the  contrary 
being  on  the  defendant  as  provided  by  Rev. 
Codes,  I  7972.— Pelican  v.  Mutual  Life  Ins.  Co. 
of  NewTork,  119  P.  77a 

Where  misrepresentations  are  alleged  in  de- 
fense of  a  policy,  the  burden  is  on  ineurer  to 
prove  not  only  tiie  falsity,  but  that  they  were 
made  with  intent  to  defraud,  and  that  it  was 
actually  defrauded.— Id. 

}  662  (Kan.)  Circumstances  to  be  considered 
in  determining  whether  award  of  ari>Itrator8  on 
insorance  policy  was  fairly  made  determined. — 
Mrs.  A.  E.  Ross  &  Co.  v.  German  Alliance  Ins. 
Co.  of  New  York,  11^  P.  366. 

1 665  (CaLApp.)  Evidence  held  to  warrant 
a  finding  that  an  order  given  to  an  insurance 


broker  to  reduce  ^alntiff'a  insurance  authoris- 
ed him  to  cancel  a  poller  for  |8,000.r-Steven- 
son  T.  Sun  Ins.  Office,  119  P.  «a. 

S  665  (Kan.)  Finding  that  award  of  arbitra- 
tors was  invalid,  because  of  the  acts  of  the  ar- 
bitrator appointed  by  the  Insurance  company, 
sustataied.-rMrs.  A.  K.  Boss  ft  Co.  v.  German 
AlHance  Ins.  Co.  of  New  York.  110  P.  86& 

S668  (Mont)  Under  Rev.  Codes,  |  5570, 
misrepresentations  made  to  secure  b  policy 
amounting  to  actual  fraud  will  avoid  the  same 
at  the  option  of  the  insurer;  the  question  of 
fraud  bemg  a  question  for  the  jury  under  sec- 
tion 4980.— Pelican  v.  Mutual  Life  Ins.  Co.  of 
New  York,  119  P.  778. 

In  an  action  on  a  life  policy,  evidence  held 
to  require  submission  to  the  jury  of  the  ques- 
tion whether  insured  fmudolently  misrepre- 
sented the  prior  state  of  Iiis  heauh,  whether 
he  had  undergone  a  surgical  operation,  etc — 
Id. 

Where  insured  represented  that  he  had  not 
suffered  a  surgical  operation,  and  it  appeared 

that  his  chest  had  been  aspirated,  the  court 
should  have  charged  that  such  treatment  was 
a  surgical  operation  and  submitted  only  the 
question  of  good  faith.— Id. 

XX.  BCUTUAL  BENEFIT  IN8UBANCE. 

(D)  Ferfcltnre  er  Svepenalon, 

(756  (CaLApp.)  The  failure  of  a  member  of 
a  fraternal  benefit  society  to  nay  dnes  held  a 
forfeiture  of  the  certificate  without  action  by 
the  society  or  subordinate  lodge. — Valentine  v. 
Grand  Lodge,  A.  O.  U.  W.,  of  California,  119 
P.  671. 

A  member  of  a  fraternal  benefit  society  may 
forfeit  his  rights  under  his  certificate  mthout 
being  suspended  from  t^e  sodety.— Id. 

INTENT. 

See  Contracts,  H  108,  164;  Criminal  Law,  fS 
21,  828. 

INTEREST. 

See  Bills  and  Notes,  J  526;  OonntigB.  |  178: 
Receivers,  |  122;  ^es,  I  187;  Witnesses, 
I  872. 

I.  BIGHTS  AND  LIABILITIES  XK  OBN- 

122  (Idaho)  Bey.  Codes,  1  4471,  rabd.  1, 
held  to  require  sheriff  under  acecati<m  to  aatis- 
ty  judgment  and  all  Interest  doe  tiiereon.- 
Bashor  t.  Beloit,  119  P.  56. 

H.  BATE. 

1 38  (Idaho)  Rev.  Codes,  |  1537.  snbd.  4, 
and  section  1638,  held  to  autiiorise  7  per  cent 
interest  on  judgments.— Bashor  t.  Beloit.  HO 


P.  65. 

m.  TIHE  AND  OOMFUTATION. 

I  SO  (OaL)  On  epedfle  performance  of  a  eon- 
tract  to  convey,  the  purclmaer  should  not  be  re- 
quired to  pay  interest  from  tbe  date  of  a  re- 
fused tender  of  paymentr-Stein  t.  Leeman,  110' 

P.  663. 

1 60  (Idaho)  B6t.  Codes,  1  1630,  relating  ta 
compound  interest,  hOd  intended  u  a  Tcgnla- 
tion  of  interest  on  contntcta,  and  not  of  in- 
terest on  judgments.— Bashor  t.  Beltdt,  110  P. 
56. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  ff  186-168. 

INTERNATIONAL  LAW. 

See  Aliens. 
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INTERPRETATION. 

See  ConBtitntioiial  I«w,  U  20-4S;  Contracta, 
U  164-170;  GoTenanti.  {  42;  Inanrance,  |§ 
173,  335;  Pleading.  |  34;  Sales.  »  64,  82; 
Statutes.  H  ISl-m;   WiUs,  Sf  439-647. 

Of  instractionB,  see  Trial,  {S  295,  29^  404. 

INTERPRETERS. 

Sm  Crimioal  Law,  i  656. 

INTERROGATORIES. 

See  Depoeitions;  Trial,  H  350-359. 

INTERSTATE  COMMERCE. 

Bee  Commerce;  iDtoziceting  Uqnon,  f  146. 

INTOXICATING  LIQUORS. 

See  Ball,  |  79;  Criminal  Law,  U  877,  742,  823, 
987;  Landlord  and  Tenant,  §  29;  Municipal 
Corporations,  |  111;  Statutes,  ft  107,  114. 

I.  FOWSB  TO  OOSTKOL  nUkFFIO. 

1 10  (Or.)  An  ordinance  held  a  valid  regula- 
tion of  liquor  traffic  under  Woodburn  Charter, 
c  4,  I  6.— Bachelors'  Club  v.  City  of  Woodburn, 
119  P.  339. 

n.  COHSTIT17nOIIAI.ITT  OF  ACTS 
ANB  OBDZNANOES. 

1 15  (Or.)  An  ordinance  prohibiting  disorder- 
ly houses  held  Talid.— Bachelors'  Club  t.  City  of 
Woodburn,  119  P.  339. 

1 17  (OkLOrApp.)  Sess.  Laws  1911.  c.  70,  { 
4,  providing  that  it  shall  be  unlawful  for  any 
person  to  have  in  excess  of  one  quart  of  spirit- 
uous or  malt  liquors,  held  not  a  reasonable  ex- 
erdse  of  the  police  power  and  unconstitutional. 
— Bx  parte  Wilson,  119  P.  596. 

m.  LOOAI.  OPTION. 

139  (Wash.)  Under  Bem.  &  Bal.  Code,  i 
6297,  held,  that  the  result  of  any  local  option 
election  might  be  proven  by  certificate  of  the 
town  clerk,  which  merely  states  the  fact  of 
the  election  and  its  result—State  T.  Folk,  119 
P.  846b 

VI.  OFFENSES. 

i  ISe  (Okl.Cr.App.)  Whisky  purchased  at  an 
Illegal  sale  cannot  be  conveyed  from  the  place 
of  purchase  to  any  other  place  for  any  purpose. 
— Maynes  v.  Sute,  119  P.  644. 

Lawful  purchase  of  liquor  for  lawful  purpose 
may  be  transported  from  one  place  to  another 
in  the  state  where  no  other  provision  of  law  is 
^olated. — ^Id. 

A  lawful  purchase  of  whisky  cannot  be  con- 
veyed from  one  place  to  another  when  intended 
for  unlawful  purpose. — Id. 

S  146  (Okl.Cr.App.)  Lawful  purchase  of  liq- 
nor,  as  contemplated  br  the  statute,  can  be  had 
only  by  interstate  shipment  or  from  an  au- 
thorized state  dispensary.— Maynes  v.  State, 
U9  P.  644. 

i  146  (Or.)  Transactions  between  a  club  and 
its  members  held  unlawful  sales  of  intoxicants. 
—Bachelors*  Clab  t.  CI^  of  Woodburn,  119  P. 
339 

f  156  (Wash.)  Local  Option  Law,  SS  0'  12, 
held  to  prohibit  any  gift  of  intoxicating  liquor 
vdthin  dry  territory,  except  to  gnests  in  pri- 
vate dwellinga.— State  v.  Jones,  119  P.  884. 

Vm.  CBimNAI.  PHOSECimONS. 

1210  (OU.Cr.App.)  Indictment  for  unlaw- 
fully conveying  whisky  within  the  state  need 
not  allege  that  it  la  being  conveyed  for  an  un- 
lawful purpose.— Maynes  v.  State,  119  P.  644. 

|2t5  (Okl.Cr.App.)  Information  or  indict- 
ment for  furnishing  intoxicating  liquor  held  re- 


quired to  set  oat  spedfic  acts  constituting  the 

offense.— Scott  v.  State,  119  P.  102a 

g223  (Wash.)  That  the  information  charg- 
ed the  sale  of  a  quart  of  intoxicants  to  a  half- 
blood  Indian,  while  the  proof  only  showed  the 
sale  of  a  pint,  was  not  a  fatal  variance.— State 
V.  Backich,  119  P.  843. 

S224  (Okl.Cr.App.)  Where,  in  a  prosecution 
for  having  possession  of  intoxicating  liquors, 
with  intent  to  seU,  etc.,  diere  is  no  proof  of 

Sayment  of  the  special  tax  required  of  liquor 
ealers  by  the  United  States,  in  the  absence 
of  evidence  of  unlawful  intent,  the  court  should 
instruct  to  acquit.— McCarthy  v.  State,  119  P. 
1020 ;  Hinchman  t.  Same,  I^.  1022. 

§224  (Wash.)  One  seeking  to  justify  a  aale 
of  intoxicating  liquor  within  a  local  option  ter- 
ritory on  the  ground  that  he  Is  a  physician 
has  the  burden  of  proving  that  defense.— State 
V.  Polk,  119  P.  846. 

g  236  (Okl.Cr.App.)  Accused  cannot  be  con- 
victed of  an  intent  to  illegally  sell  Uauor  be- 
cause of  the  quantity  he  may  nave  in  nis  pos- 
session.—Johnson  V.  State,  119  P.  1019. 

8  236  (Okl.Cr.App.)  In  prosecutions  for  un- 
lawfully conveying  intoxicating  liquor,  the  state 
is  only  required  to  show  bejnind  a  reasonable 
doubt  that  it  was  conveyed  as  alleged.— Haynes 
V.  State,  119  P.  644. 

§236  (Wash.)  In  a  prosecution  for  the  sale 
of  intoxicating  liquor  within  a  local  option  ter- 
ritory, evidence  held  to  warrant  a  conviction. — 
State  V.  Polk,  119  P.  846. 

§239  (Colo.)  On  a  trial  for  selling  liquor  in 
anti-aaloon  territory,  a  charge  held  not  open  to 
a  specified  objection,  in  view  of  the  evidence 
and  the  instructions.-^l!itley  v.  People,  119  P. 
153,  165.  1"  * 

INVENTORY. 

See  Insurance,  %  336. 

IRON-SAFE  CLAUSE. 

See  Inaozance,  |  885. 

IRRIGATION. 

64,  128;  Waten  and  Water 


See  Statutes^ 
Courses, 


JEOPARDY. 

See  Criminal  Law,  |  292. 

JOINDER. 

See  Action,  1  4& 

JOINT  TENANCY. 

See  Appeal  and  Error,  |  1067. 


JUDGES. 


185.  669,  925;  Courts, 
a  Peace;  Mandamus; 


See  Appeal  and  Error,  S| 
■  aftVJuiticea  of  tl 
rial.  I  29. 

I.  APFOniTMENTt  QPAMTIOATION. 
AND  TliNURE. 

S  1 1  (Mont)  Under  Rev.  Codes,  |  9006,  con- 
strued with  section  8992  and  Const.,  art.  5,  § 
18,  held,  that  a  police  judge  could  be  removed 
from  office  for  charging  and  receiving  Illegal 
compensation,  though  he  did  so  in  good  faith 
and  upon  advice  from  the  Attorney  General. — 
State  V.  District  Court,  Silver  Bow  Conn^,  11!) 
P.  1103. 

A  charge,  made  under  Rev.  Codes,  I  900(t, 
that  a  police  judge  acted  willfully  and  Inten- 
tionally in  receiving  illegal  compensation,  was 
surplusage,  and  not  required  to  be  proved  as  to 
the  charge  of  intent. — Id. 
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i  22  Ofont.)  In  Tiew  of  Rev.  Codee,  {§  3297 
and  3300,  a  police  judge  held  not  entitled  to 
receive  GomjMnaation,  other  than  that  provided 
in  secUon  3241,  for  services  as  justice  of  the 
peace  in  proceedings  ariaiie  under  the  crim- 
inal laws. — State  v.  District  Coart.  Silver  Bow 
Gonnt7,  U9  P.  U03. 

nr.  DISQUAXilFIOATXON  TO  ACT. 

S6I  (Mont.)  An  affidavit  keM  snffident  to 

dlsgualur  a  judge  on  the  ^ound  of  bias 
and  prejudice,  notwlthatanding  a  mistake 
in  stating  his  Christian  name.— State  v.  Dis- 
trict Court  of  the  Ninth  Judicial  Dist  in  and 
for  the  County  of  Gallatin,  119  P.  174. 

Under  Rev.  Codes,  8  6315,  held,  that  a  judge 
may  be  disqualified  by  imputation  of  bias  and 
pr^udlce  made  in  the  language  of  the  statote. 

JUDGMENT. 

See  Appeal  and  Error;  Constitntional  law,  { 
1S2;  Corporations,  S  217;  Courts,  i  95;  Crim- 
inal Law,  S  987;  Divorce,  S§  1S2.  246:  Emi- 
nent Domain.  8  243 ;  Evidence,  M  264,  340; 
Execution ;  Executors  and  Administrators,  XS 
227,  315 :  Interest ;  Mandamus,  |§  3,  4,  164, 
](;8:  Master  and  Servant,  i  254;  Mortgages, 
8  407;  Names,  $  18, 

I.  XATURE  Airo  _ESSENTIAI.S  IN 
OENERAI.. 

8  17  (Kan.)  A  judgment  held  void  for  want 
of  jurisdiction  of  the  person  of  defendant- 
State  T.  WiU,  119  P.  379. 

S  18  (Kan.)  Judgment  for  defendant  for  title 
to  property  after  sustaining  demurrer  on 
groand  of  misjoinder  of  causes  held  coram  non 
judice,  and  void.— New  v.  Smith,  119  P.  380. 

tV.  BT  DEFAUI.T. 
(B)  Openlas  or  Settlns  Aside  Defaalt. 

8  139  (Colo.)  The  discretion  of  the  trial 
court  as  to  vacating  a  default  is  a  legal,  and 
not  an  arbitrary,  one. — Qamaer  v.  Bell,  110  P. 
681. 

8  139  (Mont.)  Whether  a  defianlt  judgment 
should  be  set  aride  held  to  rest  within  the  sound 
legal  discretion  of  the  trial  court.— Swilling  v. 
Cottonwood  Land  Co.,  119  P.  1102. 

1 143  (Colo.)  Defendants'  failure  to  file  an 
appearance  within  the  time  limited  held  ex- 
cusable neglect  under  Ber.  Code,  |  81,  so  as 
to  warrant  opudng  a  defaalt— Gumaer  t.  Bell, 
J19  P.  681. 

Under  Bev.  Code,  {  81,  and  in  view  of  sec- 
tion 478,  held,  that  a  default  judgment  should 
have  been  set  aside  and  defendants  permitted 
to  answer. — Id. 

8  145  (Colo.)  Before  a  defendant  can  have  a 
default  set  aside,  he  most  show  a  meritorious 
defense.— Qumaer  v.  Bell,  119  P.  681. 

A  showing  of  a  mbritonons  defense  held  snffi- 
(rient  to  entitte  defendant  to  a  vacation  of  the 
default— Id. 

8  147  (CaL)  Defendant  may  waive  an  objec- 
tion to  a  default  judgment  that  he  was  not 
personally  served,  and  yet  have  it  vacated  on 
t  he  ground  of  mistake  and  inadvertence. — 
Marts  V.  American  Bran  Gold  Co..  119  P.  009. 

§  153  (Mont)  The  refusal  to  set  aside  a  de- 
fault judgment  held  not  erroneous  on  the  show- 
ing made.— Swilling  v.  Cottonwood  I^and  Co., 
119  P.  1102. 

8  1 55  (Cal.)  Motion  to  vacate  a  jodgment 
held  one  based  upon  Code  Civ.  Proc.  8  473,  to 
vacate  on  the  ground  of  inadvertence  and  mis- 
take.—Marts  T.  American  Bran  Gold  Co.,  110 
P.  909. 

5  158  (Wash.)  A  motion  to  vacate  a  iudg- 
rapnt,  void  for  wnnt  of  juriBdlction,  need  not 


be  supported  by  an  affidavit  of  merits.— Sakal 
V.  Keeley,  119  P.  190. 

8  159  (Cal.)  Affidavits  served  with  notice  of 
motion  to  vacate  a  default  judgment  held  to 
authorize  its  vacation  on  the  ground  of  mis- 
take and  inadvertence  under  Code  Civ.  Proc 
8  473.— Marts  t.  American  Bran  Gold  Co.,  119 
P.  909. 

8  (59  (Mont)  An  affidavit  in  support  of  a 
motion  to  set  aside  a  default  Jadgment  hM  to 
be  treated  aa  hearsay.— Swilling  T.  Cottonwood 
Land  Co.,  119  P.  1102. 

VI.  OH  TBIAI.  OF  ISSUES. 

(A)  Rendition,  Porm,   and  Re«vIs(tM  tm 
Oenerml. 

8211  (Kan.)  Where  special  findings  as  re- 
turned are  attaclced  as  contrary  to  the  evi- 
dence, no  judgment  can  be  rendered  upon  them 
until  they  are  approved  by  the  trial  conrt — 
Swan  V.  Boris  Rock  Btit  Co,  lift  P.  871. 

(B)  Parties. 

9240  (Or.)  Under  L.  O.  L.  88  180,  a 

joint  judgment  for  two  defendants  held  unob- 
jectionable in  form. — Cnlver  t.  Tan  Valk en- 
burgh,  119  P.  753. 

Vm.  AMENSKENT,  OOBBECTION, 
AND  REVIEW  UT  SAME  COITBT. 

8  303  (CaLApp.)  A  court  may  at  any  time 
correct  a  judgment  as  to  immaterial  matters, 
where  such  amendment  does  not  materially 
affect  the  rights  of  objecting  litiganta.— Calkins 

V.  Monroe,  119  P.  680. 

IX.  opEimfo  OB  vAOATnra. 

8  344  <CaLAnp.)  An  order  denying  relief  un- 
der Code  Civ.  Proc.  8  473,  authorizing  the  court 
to  relieve  from  a  judgment,  ia  within  tiie  dis- 
cretion of  the  court— Blnmer  t.  Maybew,  119 
P.  202. 

Z.  EQVXTABI.E  BELIEF. 

(A)  Hatvre  of  Remedy-  and  Grovnds. 

8432  (Cal.)  Where  a  defense  existed  ttiat 
could  not  be  mterposed  by  reason  of  some  rule 
of  law,  equity  will  restrain  the  enforcement 
of  the  judgment  until  the  defense  can  be  made 
available.— McPhee  v.  Reclamation  Dist  No. 
765,  119  P.  1077. 

XXV.  OOKOIiUSZVENESS  OF  ABJUDI- 
CATION. 

<0)  Hatters  CoBeludcd. 

8  713  (Cal.)  Where  a  landowner  in  an  action 
either  liti^ted  the  question  whether  a  reclam- 
ation district  was  a  de  facto  corporaHon  when 
an  assessment  was  levied,  or  conid  have  done 
so,  she  was  estopped  from  thereafter  litigating 
that  question  in  a  subsequent  proceeding. — 
McPhee  t.  Beclamatlon  Diat  No.  765,  119  P. 
1077. 

I  719  (Kan.)  A  judgment  is  condosive  only 
so  fiir  as  it  determines  the  matters  put  in  Is- 
sue or  admitted  in  the  pleadings.— New  t. 
Smith,  119  P.  380. 

XIX.  BimPEifiox.  mroaiiBMEM't, 

AND  BEVlVAIt. 

8  858  (Kan.)  Bevivor  of  judgment  againat 
corporation  held  unnecessary  in  order  to  main- 
tain suit  to  collect  amount  thereof  from  stock- 
holder.—Douglass  T.  Loftus,  119  P.  74. 

S866  (Idaho)  Under  Rev.  Codes,  I  4051,  ac- 
tion to  keep  alive  any  judgment  or  decree  Md 
maintainable  within  six  years  from  entry  of 
Judgment- Bashor  v.  Beloit,  119  P.  S5. 

Legislatare  hOd  to  have  power  to  Bmit  time 
for  action  on  judgment  to  revive  it  and  time  in 
which  execution  may  issue  and  to  make  such 
limitations  different. — Id. 
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fr  jaagmeniB,  siaiea. — casDor  t.  ceioii,  axv 
P.  55. 

Rev.  Codes,  }  4474,  held  not  intended  as  the 
•vzclusive  method  for  keeping  judgmeat  alive. 
— Id. 

Rev.  Codes,  {  4474,  providea  for  enforcement 
of  judgment  on  motion,  or  by  Judgment  on  aup- 
plemehtal  pleadings.— Id. 

§870  (Idaho)  Under  Bev.  Codes,  1  4611. 
common-law  writ  of  scire  fadas  i>  aboUslied. — 
Bashor  y.  Beloit.  119  P.  65. 

XXL  ACTIONS  ON  JUDOMENTS. 

(A)  DomcKtlo  Jadvments. 

£903  (Idaho)  Under  common  law,  owner  of 
judgment  held  entitled  to  bring  action  thereon, 
notwithstanding  expiration  of  time  for  issuing 
execution.— Bashor  v.  Beloit,  110  P.  55. 

9  910  (Idaho)  Right  to  maintain  action  on 
judgment  held  not  dependent  on  right  to  issue 
«xecution,  but  on  proriidoDB  of  statnte  limiting 
time  for  the  action.— Bashor  T.  Beloit,  119 
P.  55. 

Rev.  Codes,  §  4051.  relating  to  time  for  ac- 
tions OD  judgments  of  courts  of  United  States, 
etc.,  Juld  to  apply  to  domestic  judgments. — Id. 

XZH.  PLEADINO  AND  EVIDENOE  OF 
JUDGMENT  AS  ESTOFVEIi  OB 
DEFENSE. 

8949  (Cal.App.)  Allegations  in  a  pleading, 
attempting  to  set  up  the  judgment  of  an  in- 
ferior court  as  a  defense,  held  not  to  comply 
with  Code  Civ.  Proc.  I  450.— Kriste  v.  Inter- 
national Savings  &  Exdbange  Bank.  119  P.  66(1. 

JUDICIAL  NOTICE. 

«e«  Criminal  Law,  {  304;  Evidence,  H  21,  31. 

JUDICIAL  POWER. 

See  CwiBtitutional  Law,  H  70,  80. 

JUDICIAL  SALES. 

See  Execution,  U  222-256;  Taxation,  H  63&- 
685,  704,  734. 

JURISDICTION. 

See  Appeal  and  Error.  §ji  19,  564.  889;  Courts; 
Criminal  Law,  M  108,  260.  1020,  1048;  Di- 
vorce, Si  152.  249;  Executors  and  Adminis- 
trators, 8  29 ;  Judgment,  I  17 ;  Jnatices  of 
the  Peace,  SS  36-58;  B^lroaaa,  |  6;  Re- 
ceivers, I  133. 

JURY. 

"See  Appeal  and  Error,  S  1031;  Criminal  Law, 
88  655,  656.  742-7(f8,  857,  923.  1166%;  Evi- 
dence, 8  58S;  Grand  Jury;  New  TriaLU 
52, 140.  143 ;  Trial.  88  139-178,  194-296rm 

H.  BIOHT  TO  TKZAI.  BT  9VtLY. 

8  10  (Mont.)  Const,  art.  3,  8  23,  held  only 
to  guarantee  a  right  of  trial  hy  jury  in  cases 
in  which  it  existed  at  the  time  the  Constitu- 
tion was  adopted. — Cunningham  v.  Northwest- 
em  Improvement  Co.,  119  P.  654. 

8 1 1  (Mont.)  Const.  U.  S.  Amend.  7  of  the 
amendment,  providing  that  right  to  trial  by 
jury  shall  remain  inviolate,  does  not  guarantee 
a  trial  by  jury  in  a  civil  action  in  a  state  court, 
^Oimn^D^^^^T.  Northwettom.  Imprfr^OBeitt 

1S'|9  (Mnnl.i  L.nwa  lOOfl.  c.  67,  Mi  OOt  in- 
valid as  ii  ^''privation  of  trial  Jaiy<— Con- 
ningham  v.  Norihwestern  Improvement  Co.,  119 
P.  554. 

§  28  (Kan.)  PlalntilTs  held  to  have  waived 
right  to  jury.— Cunningham  v.  City  of  lola,  119 
P.  M7. 


m.  OIVTL  JURISDICTION  AND  AU- 
THORITY. 

8  36  (Okl.)  In  forcible  detainer,  introduc- 
tion by  defendant  of  evidence  that  plaiatiff's 
grantor  was  a  minor  held  not  to  oust  the  court 
of  jurisdiction  to  try  the  right  of  possession.— 
Barrua  t.  Funk,  119  P.  970. 

847  {Colo.)  A  settlement  of  partnership  ac- 
counts IB  an  equitable  matter,  over  which  a  jus- 
tice of  the  peace  has  no  jurisdiction,  so  that 
the  county  court  would  have  no  jurisdiction 
on  appeal  of  such  question.— Starr ett  v.  Ruth, 
119  P.  690. 

Evidence  in  an  action  originating  before  a 
juidee  of  the  peace  held  to  show  that  the  pay- 
ment of  a  certain  sum  to  defendant  was  a  part 
of  a  partnership  transaction.— Id. 

8  58  (CaLApp.)  Until  proof  of  service  of 
snmmoDS.  the  record  of  a  justice's  docket  not 
showing  summons  does  not  furnish  complete 
proof  ux  support  of  the  judgment  rendered.— 
Kriate  T.  International  Savings  &  Exchange 
Bank,  118  P.  666. 

BEVIEW  OF  PROCEEDINOS 

(A)  Appeal  and  Brror. 

8155  (Cal.)  Judgment  of  a  justice  held.  In 
view  of  Code  Civ.  Proc.  |§  891,  893,  not  "ren- 
dered," so  as  to  allow  of  appeal  under  section 
974,  till  "entered."— Thomson  v.  Superior 
Court  of  Mendocino  County,  119  P.  98. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  8  116. 

KNOWLEDGE. 

See  Appeaivnce;  Banks  and  Banking,  8  84; 
Bills  and  Notes,  8fi  503,  525.  538;  Bound- 
aries, 8S  35,  54:  Contracts,  8  94;  Corpora- 
tions, 8  448;  Criminal  Law,  8  313:  Estoppel. 
I  64;  Master  and  Servant,  88  126.  217, 
270,  280 ;  Notice. 

UCHES. 

See  Injunctim,  88  21,  lid;  Limitation  of  Ac- 
tions. 

LAKES. 

See  Navigable  Waters,  8  36. 

LANDLORD  AND  TENANT. 

See  Chattel  Mortgages,  fi  12;  Corporations.  88 
34.  424;  Frauds.  Statute  at  88  63.  129; 
Guardian  and  Ward:  Life  Estates;  Mines 
and  Minerals.  88  68-TO. 

EL  Z.EA8BB  ANp_AGBE3BMENT«  IN 
OBNERAIi. 

(A)  neantaltes  ud  Valldltr. 

8  20  (Cal.)  A  "lease"  defined.-Chandler  T. 
Hart.  119  P.  516. 

8  29  (Wash.)  The  adoption  of  local  option 
in  the  ci^  wherein  the  demised  premises  were 
situated  held  not  to  invalidate  a  lease,  permit- 
ting premises  to  be  used  as  a  saloon. — Haytoa 
V.  Seattle  Brewing  A  Malting  Co.,  119  P.  739. 

831  (Cal.)  A  lessor  held  to  have  waived  the 
(onnalitv  of  aimatvxe  ot  a  lease  hj  (he  leasee, 
—GhaaSer  v.  &xt,  110  P.  61«. 

VHI.  RENT  AND  ADVANCES. 

(A)  RlKlita  and  L.labllltieB. 

8  208  (Wash.)  Assignees  of  a  lease  held  not 
liable  for  rent  after  they  surrendered  posses- 
sion under  reassign ments. — Harvard  Inv.  Co.  t. 
Smith,  119  P.  864. 
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LAND  OFFICE. 

.See  MineB  and  Mineiab,  |  41;  PnbUe  Lands, 

SS  103-109. 

UNDS. 

See  PnbUo  Lands. 

LARCENY. 

See  Conititatfonml  Lav,  I  65;  Bhnbeidement. 

I.  OFFEHSES  AMD  BBSFONSIBIZJTT 
THEBEFOB. 

1 14  (CaLApp.)  Evidence  held  to  show  the 
commiHsioD  of  a  larcenjr  ae  distinguished  from 
the  obtaining  of  money  by  false  pretenses.^ 
People  V.  Harold,  119  P.  949. 

n.  PBOSEOunoN  Ain>  pmnsH- 

MEET. 
(B)  BTtAemee. 

i55  (Utah)  Evidence  held  Insnfficient  to 
snetain  a  conviction  of  horse  theft. — State  v. 
Potello,  110  P.  1023. 

i  55  (Utah)  £TideDi»  held  to  sustain  a  con- 
viction of  larceny  of  plumei^State  v.  Oon- 
vene,  119  P.  llKM). 

1 64  (Utah)  "Prima  fade,"  as  osed  inComp. 
Laws  1907,  }  4355,  defined.— State  v.  Potello. 
119  P.  1023. 

In  certain  drcamstanceB.  the  state  in  a  lar- 
ceii7  trial  hetd  not  entitled  to  rely  on  the  pre- 
sumption of  guilt  provided  for  hy  Comp.  Laws 
iMf,  I  4355Vld. 

LAW  OF  THE  CASE. 

8««  Criminal  Law,  I  1180. 

LEASE. 

See  Landlord  and  Tenant;  Hlnea  ud  Minerals, 

K  58-79. 

LEGISLATIVE  POWER. 

See  ConatltutionBl  Law,  H  SS-eS,  206. 

LEWDNESS. 

1 5  fCalApp.)  Under  Civ.  Code.  {  93,  and 
Pen.  Code,  i  31,  and  section  269a,  as  amended 
by  Act  March  21,  1911  (St.  1911,  p.  426),  a 
complaint  held  not  to  state  an  onenae  on  the 
theory  that  accused  was  a  principal  because 
aiding  another  in  the  commission  of  the  crime. 
-Ex  parte  Sullivan.  U9  P.  626. 

LIBEL  AND  SLANDER. 

n.  PSIVILEOED  OOMMTOICATIOEa, 
AND  SKAUOE  THEBEIH. 

{ 36  (Cal.)  Allegations  in  the  complaint  In 
a  stockholder's  action  against  the  president  of 
a  corporation,  charging  bim  with  misappropria- 
tion and  embezzlement  of  the  corporation's 
funds  held  material  to  the  inquiry  and  absolute- 
ly privileged  under  Civ.  Code,  S|  45,  47.— 
GosewiBch  v.  Doran,  119  P.  656. 

1 51  (CaL)  Where  alleged  libelous  aUte- 
ments  m  a  complaint  were  absolutely  privileg- 
ed, they  could  not  be  made  actionable  be- 
cause malidoas.— Gosewisch  v.  Doran.  119  P. 

osa 

IV.  AOTIOMS. 

(B)  Fartl«a,  PrellmlBarr  Froeeedlas*. 
and  PlcKdlKC 

{97  (Cal.)  That  an  alleged  libelous  publica- 
tion was  absolutely  privileged  may  be  raised 
by  demurrer  where  it  appears  on  the  face  of 
the  complaint.— Goaewiech  v.  Doran,  110  P. 
656. 


rO  Bvldeme*. 

I  104  (Okl.)  In  an  action  for  dander,  evi- 
dence that  the  statement  was  made  on  the  au- 
thority of  a  third  peraon  named  at  the  time 
kM  admlaalble  to  show  atMence  of  malice— 
Wallace  t.  Kopenbrink,  119  P.  579. 

LICENSES. 

See  Ball,  1 70:  Criminal  Law.  |  087:  Evidence 
H  8S,  178;  Ferries:  Uandamua,  1  14. 

J.  roB  ooovPATioHs  Asm  mvu 

IiEOBB. 

I  S'/z.  (Colo.)  A  city  council,  empowered  by 
Rev.  St.  1008,  S  0525,  subd.  67,  to  construct, 
aialntain,  and  operate  waterworks.  Arid  to  have 
implied  power  to  protect  them,  aa  by  an  ordi- 
nance requiring  one,  before  doing  plombing 
work  on  appliances  connected  with  the  water 
malDs,  and  intended  to  utilize  water  therefrom, 
to  obtain  a  license  from  the  city  authorities. — 
Greene  v.  City  of  Loveland,  119  P.  622. 

1 40  (Colo.)  An  ordinance  as  to  plumber's 
license  to  do  plumbing  work  "to  connect  with, 
or  in  connection  with,  any  of  the  pipes  of  the 
department  of  water,"  construed.— Greene  v. 
City  of  Loveland.  110  P.  022. 

An  ordinance,  prohibiting  one  doing  plumbing 
work  to  connect  with  pipes  of  the  department 
of  waterworks,  Md  violated,  under  the  cir- 
cumstances, by  one  working  aa  helper  to  & 
plumber.— Id. 

LIENS. 

See  Attorney  and  Client ;  Husband  and  Wife, 
i  299;  Mechanics'  Liens;  Keceivera,  |  IM. 

LIFE  ESTATES. 

1 25  (CaL  App.)  Tha  death  of  a  life  tenant 
does  not  deprive  nla  tenant  for  a  year  or  at 
will  of  hia  right,  aa  against  tiie  remainderman, 
to  the  crops.— Blaehojder  v.  Chithrie,  119  P. 
524. 

A  lease  Iff  a  rcmaindennan  to  a  tenant  in 
poBseasion  under  a  lease  from  life  tenant  held 
to  refer  to  crops  produced  during  the  term  of 
the  lease,  and  not  to  matured  crops  produced 
under  the  lease  by  the  life  tenant— Id. 

The  tenant  held  entitled  to  show  that  he  vras 
the  owner  of  a  crop,  because  produced  while 
in  possession  of  the  property  under  another 
lease. — Id. 

i  28  (Wash.)  Complaint  of  administrator 
With  will  annexed  for  sale  of  estate  of  life 
tenant  under  the  will  because  of  nonpayment 
of  taxes  on  the  land,  whereby  the  estate  in  re- 
mainder was  jeopardized,  held  to  state  no 
cause  of  action;  the  taxea  not  having  been 
paid  by  th«  admudatrator  or  any  one  he  right- 
fully repreaenta^Hayes  T.  Cwst<m,  110  P. 
81& 

LIFE  INSURANCE. 

See  Insurance. 

LIGHTS. 

See  Hnnidpal  Gorporatlons,  |  887. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Gonntiea.  f  200;  Ex- 
ecutors and  Administrators,  |  437;  Taxation, 
S  810. 

I.  STATITTBS  OF  UMRATIOE. 

(A)  KMnre,  Talldttr*  »nd  Coastrwctlon  Ik 
General. 

S4  (Mont)  Bev.  Code,  {  4835.  a  sUtute  of 
limitations  affecting  nonresident  foreigners, 
held  not  invaUd^In  re  Oolbertfs  Batate,  119 

P.  791. 

i  6  (Moat)  Statutes  of  limitations  are  stat- 
utes of  repose,  and  the  Legislature  may  make 
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(B)  Limitation  M  Applic»Me  to  Partlenlar 

Action*. 

8  34  (Kan.)  Limitations  applicable  to  tifht 
of  action  by  judgment  creditor  of  corporation 
to  enforce  claim  againat  stockholder  determin- 
ed.—Douglass  V.  Loftus,  119  P.  74. 

1 36  (Colo.)  Complainant  held  charged  with 
notice  of  the  decree  in  certain  litigation  to 
which  he  was  not  a  party,  bat  In  which  be 
was  interested  by  reason  of  an  assi^meat,  bo 
tbat,  not  having  sued  to  recover  his  interest 
wUbin  five  ^ears  thereafter,  a  subsequent  ac- 
tion was  barred  by  Inches,  under  Rev.  St  1908, 
I  4073.— Harding  t.  Burris,  119  P.  10tf3. 

§  37  (Kan.)  Action  in  form  in  ejectment,  but 
in  substance  for  relief  OQ  Kround  of  fraud,  held 
governed  by  the  2-year  limitation  prescribed  by 
Code  Civ.  Proc.  8  17  (Gen.  St.  1909,  g  5610), 
aod  not  by  the  lG~year  limitation  prescribed  by 
section  15  (Gen.  St.  1909,  f  5608).— New  v. 
Smith,  119  P.  380. 

n.  ooscpuTATioir  of  period  of 

LUnTATIOlf. 

(A)  AeoriiKl  o(  Rlsht  ot  Action  or  ne- 
tease. 

1 58  (Kan.)  Accrual  of  ri^t  of  action  by 
judgment  creditor  of  corporation  to  enforce 
claim  ag&inst  stockholder  determined.— Doug- 
lass V.  Loftus,  119  P.  74. 

(C)  Penoaal  Disabilities  aad  Prlvlleves. 

i  78  (Or.)  Where  through  a  natural  obstruc- 
tion part  of  the  water  of  a  stream  was  divert- 
ed and  flowed  in  a  given  manner  for  a  time 
longer  than  that  fixed  by  the  statute  of  lim- 
itauona,  the  water  diverted  was  a  permanent 
stream.— Pacific  Lira  Stock  Go.  t.  Davis,  119 
P.  147. 

(E)  Absence,  Hon  residence,  aad  Conceal* 
meat  of  Person  or  Property. 

1 64  (Ean.)  Where  defendant,  against  whom 
n  cause  of  action  for  frand  accrued,  was  In  an- 
other state,  limitations  did  not  begin  to  run  un- 
til his  return.— Sherman  v.  Havens,  119  P.  870. 

(P)  larnorance.  Mistake,  Trast,  Fraud,  and 
Concealment  of  Canse  Of  Action. 

i  100  (Kan.)  A  cause  of  action,  founded  on 
fraud,  for  damages  is  deemed-to  have  accrued  at 
the  date  the  fraud  is  discovered. — Sherman  t. 
Havens,  119  P.  370. 

(H)  ComsAencement  of  Aetlom  or  Other 
Proceeding. 

i  130  (Kan.)  PUiotilf  held  to  bare  failed  in 
action  otherwise  than  on  the  merits  within 
Code  Civ.  Proc.  R  32  (Gen.  St.  1909,  I  6615), 
giving,  a  new  action  within  one  year  after  sucn 
failure.— Xew  v.  Smith,  119  P.  380. 

Under  Code  Civ.  Proc.  IS  22,  565  (Gen.  St 
1909,  §S  5615,  6160),  plaintiff  held  to  liave  one 
year  after  determination  of  appeal  for  com- 
mencement of  new  action  after  failure  of  former 
action  otherwise  than  on  the  merits. — Id. 

V.  FUBADHTG.  EVIDENOS,  TBIAIi, 
AND  REVIEW, 

1 197  (Wash.)  Evidence  in  an  action  for 
alienating  the  affections  of  plaintiff's  husband 
held  to  show  that  his  affections  were  alienated 
for  more  than  three  years  before  the  begin- 
ning of  the  action,  so  as  to  bar  it.— Mullins  v. 
MaDins,  119  P.  830. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  H  155,  158. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 


LISTS. 

See  Taxation,  f  680. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  ||  86-11 

LIVE  STOCK. 

See  Carriers,  |  228. 

LOANS. 

See  Counties,  1 178. 

LOCAL  LAWS. 

See  Statutes,  SI  89-m. 

LOCAL  OPTION. 

See  Intoxicating  LIquoib,  |  39. 

LOGS  AND  LOGGING. 

See  Master  and  Servant,  fi{  286,  289;  Navlcable 
Waters,  S  39. 

LOST  INSTRUMENTS. 

See  Evidence,  S  178. 

LUNATICS. 

See  Insane  Penotts. 

MACHINERY. 

See  Master  and  Servant,  8S  88-297. 

MALICE. 

See  Damages,  I  91;  Homicide,  {  11;  Ubd  and 
Slander,  S  51. 

MALICIOUS  PROSECUTION. 

See  Appeal  and  Error,  f  909;  Grand  Jury; 
Witnesses,  i  275. 

ZI.  WAKT  OF  PROBABLE  CAUSE. 

S  20  (GaLApp.)  Statements  of  what  will  con- 
stitnte  probable  cause,  barring  an  action  for 
ma1i<^ous  prosecution.--Carpenter  v.  Sibley,  119 
P.  391. 

f24  (GalJLpp.)  Statement  when  a  convic- 
tion, though  reversed,  is  conclusive  of  probable 
cause  on'an  action  for  malicious  prosecution. — 
Carpenter  v.  Sibley,  119  P.  391. 

V.  AOTIOMS. 

1 56  (Cal.App.)  Plaintiff  in  an  action  for 
malicious  prosecution  held  to  have  the  burden 
of  proof  as  to  probable  cause.— Carpenter  v. 
Sibley,  119  P.  301. 

159  (CalA^pp.)  Evidence  tbat  a  grand  juror 
did  not  intend  to  find  the  indictment  has  no  re- 
lation to  the  question  of  probable  cause  for  the 
prosecution  by  others.— Carpenter  v.  Sibley, 
119  P.  391. 

A  statement  which  came  to  the  county  at- 
torney, and  was  part  of  the  information  on 
which  he  acted  In  prosecuting  a  case,  held  ad- 
missible on  the  question  of  probable  cause.— Id. 

One  sued  for  malicious  prosecution  may,  on 
the  question  of  probable  cause,  give  the  sources 
of  his  information,  and  relate  in  detail  facts 
communicated  to  him. — Id. 

That  one  when  sued  for  malicious  prosecu- 
tion shows  that  one  of  the  statements  on  which 
he  acted  in  bringing  the  prosecution  was  partly 
false  does  not  affect  the  question  of  probable 
cause.— Id. 
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1 64  (Cal.App.}  Evidence  hdd  to  warrant  a 
findins  of  probable  cause  for  a  prosecatiou. — 
Carpenter  t.  Sible;.  119  F.  881. 

MANDAMUS. 

See  Conrts,  I  207;  Exceptions,  Bill  of,  S  53; 
Officers,  I  95. 

X.  KATTTBE  AHI>  OBOUND8  IN  OEXT- 
ERA!.. 

S  I  (Wash.)  Under  Rem.  A  Bal.  Code,  {  999 
et  Beq.,  mandamas  held  to  be  a  mncb  broader 
remedy  than  the  old  prerogatiTe  writ.— State 
Main.  119  P.  844. 

1 3  (Hont.)  Remedy  by  application  for  writ 
of  supervisory  control  to  set  aside  a  judgment 
held  not  to  lie,  if  relator  bas  neglected  to  pur- 
sue the  remedy  available  ander  Rev.  Codes,  S 
6589.— State  t.  District  Court  of  the  Ninth  Ju- 
dicial Dist.  in  and  for  the  County  of  Gallatin, 
119  P.  174. 

I  3  (Wash.)  Under  Rem.  &  Bal.  Code,  {  999 
et  seq.,  mandamus  held  the  proper  remedy 
to  compel  a  court  to  enter  a  judgment  of  ac- 
quittal and  vacate  a  judgmeat  of  default  en> 
tered  upon  a  bail  bond,  where  an  immediate 
right  is  shown.— State  v.  Main,  119  P.  844. 

1 4  (Idaho)  Where  appeal  given  by  law  la 
not  a  plain,  speedy*  and  adequate  remedy,  re- 
sort  may  be  had  to  mandamus.— Fenton  v. 
Board  of  Com'rs  of  Ada  County,  119  P.  41: 
Independent  School  Dist  No.  1  of  Kootenai 
County  V.  Board  of  County  Com'ra,  Id.  52. 

{4  (Mont.)  Remedy  1^  ap^leation  for  writ 
of  anpervisory  control  to  set  aside  a  judgment 
held  not  to  lie,  if  relator  has  neglected  to  pur- 
sue the  remedies  available  by  appeal.'-State  v. 
District  Court  of  the  Ninth  Judicial  Dist.  in 
and  for  the  County  of  Gallatin,  119  P.  174. 

f  14  (CaLApp.)  Mandamus  held  not  to  lie  to 
compel  the  issuance  of  a  license  to  conduct  a 
moving  picture  exhibition  where  a  permit  from 
the  board  of  police  commissioners  had  not 
been  obtained.--liaureIle  v.  Bush,  119  P.  953. 

8  18  (OkL)  Where  questions  raised  in  man- 
damus have  become  Attract  or  hypothetical, 
the  case  will  be  dismissed.- Teager  v.  Shelton, 
119  P.  994. 

n.  SUBJECTS  AMD  PURPOSES  OF 
RELIEF. 

<A)  Acta  anA  ProflMdlnKS  o(  Conrts. 
Jvdses,  and  Judicial  OIBccrs. 

1 28  (Mont.)  Mandamus  will  not  lie  to  direct 
an  officer  or  tribunal  to  decide  in  a  particular 
way,  even  though  the  act  to  be  done  is  min- 
isterial in  character,  if  it  involved  discretion. 
—State  v.  District  Court,  Silver  Bow  Gountyt 
119  P.  1103. 

S5I  (Idaho)  Where  a  judge  of  a  district 
court  has  delayed  the  decision  of  case  without 
excuse,  a  writ  of  mandate  will  issue  to  compel 
him  to  render  a  decision.— McUa^  v.  Steele, 
119  P.  448. 

{51  (Mont.)  Mandamus  held  not  to  lie  to 
compel  the  entry  of  a  judgment  of  removal,  in 
proceedings  under  Rev.  Codes,  fi  9006,  to  re- 
move an  officer  for  receiving  illegiu  fees,  though 
a  violation  of  the  statute  is  shown  by  uncon- 
troverted  evidence, — State  v.  District  Court, 
Silver  Bow  County,  119  P.  1103. 

{S5  (Kan.)  Mandamus  will  lie  to  compel 
clerk  of  district  court  to  Issue  execution,  where 
no  appeal  has  been  taken,  notwithstanding  fil- 
ing of  anperaedeaa  bond,— Powell  v.  Bradley, 
119  P.  543. 

<B)  Acta  aad  Proceedings  of  Pablle  On- 
aera  and  Boards  amd  VaaldpalUles. 

S  77  (CaLApp.)  Mandamus  will  not  lie  to  try 
title  to  an  office.— Black  v.  Board  of  Police  & 
Fire  Com'rs  of  City  of  San  Jose,  119  P.  674. 


i  103  (Wash.)  Where  the  bonds  of  a  school 
district  created  a  debt  in  excess  of  the  consti- 
tutional limitation  and  the  state  became  the 
highest  bidder  for  the  bonds,  mandamae  did 
not  lie  to  compel  the  State  Auditor  to  accept 
so  much  of  the  bonds  as  the  district  could  law- 
fully issue.— SUte  v.  Clausen,  119  P.  707. 

m.  JURISDIOnOH.  pboobbdihos. 

AXD  RELIEF. 

I  162  (CaLApp.)  Where  a  return  shows  that 
the  respondent  has  complied  with  an  alterna- 
tive writ  of  mandamus,  ttie  writ  will  be  qoaah- 
ed.— Talnu^  v.  Monroe,  119  P.  526. 

fi  164  (Mont.)  Matters  controverting  the  pe- 
tition or  supplemental  affidavits  on  application 
for  a  writ  of  sapervisory  control  to  set  ande 
a  judgment  shotud  be  raised  by  a  formal  an- 
swer.— State  V.  I^trict  Court  of  the  Ninth 
Judicial  Dist  in  and  for  the  County  of  Gallatin, 
119  P.  174. 

S  168  (Mont.)  On  application  for  writ  of  su- 
pervisory control  to  set  aside  a  judgment,  evi- 
dence held  insufficient  to  show  that  relators 
were  prevented  from  instituting  appropriate 
proceedings  earlier  on  account  of  pecuniary  in- 
abilid'  to  pay  the  necessary  filing  fees.— State 
V.  District  Court  of  the  Ninth  Judicial  Dist. 
in  and  for  the  County  of  Gallatin,  119  P.  174. 

1 174  (CaLApp.)  In  mandamus  to  compel 
payment  of  the  salary  attached  of  captain  of 
police  to  relator,  it  was  error  to  omit  to  find 
on  a  pleaded  defense  that  the  office  was  occu- 
pied under  a  claim  of  right  by  relator's  auv 
cessor.— Black  t.  Board  of  Police  ft  Tin 
Com'rs  of  City  of  San  Jose,  119  P.  674. 

MANSLAUGHTER. 

See  Homicide,  ff  34,  41. 

MARKET  VALUE. 

See  Bminent  Domain,  H  122-134. 

MARRIAGE. 

See  Appeal  and  Error,  81  994,  lOlO:  Divorce; 
Husband  and  Wife ;   Insane  Persons. 

1 40  (Kan.)  Marriage  of  parties  AeM  to  be 
presumed  under  drcumstances  stated.— Shep- 
ard  V.  Carter,  119  P.  533. 

S  58  (CaL)  In  a  suit  to  annul  a  marriage  for 
want  of  capacity,  the  test  is  whether  the  party 
was  capable  of  understanding  the  obligations 
assumed  by  marriage.— Dunphy  DnnptQr,  llii 
P.  512. 

S60  (CaL)  Eridence  held  to  warrant  a  find- 
ing that  plaintiff  by  renson  of  his  inebriety  was 
incompetent  to  contract  a  marriage.— Dunphy 
T.  Dnnphy,  119  P.  512. 


MASTER  AND  SERVANT. 


See  Appeal  and  Errw,  f  1050;   Carriers,  |i 

283,  316,  31S;  Constitutional  Law,  »  ^C^, 
245,  287;    Courts,  S  S;    Damages.  I  132; 


Electrici^,  H  16,  18;  Dvidence.  M  128;  4T2, 
481;  Trial. 

I.  TKE  KBUAITOH. 
(B)  Statwtosr  Rcvalatlaa, 

511  (Mont.)  Laws  1909,  c.  67,  providing  for 
uatrial  insurance  for  employs  engaged  in 
coal  mining,  held  a  proper  exerdse  of  police 
power.—Gunningham  t.  Nortliwesten  Improve- 
ment Co.,  119  P.  554. 

Right  of  the  Legislature  to  regulate  employ- 
ment as  an  extrahazardous  business,  and  to 
provide  benefits  for  workmen  killed  or  injured 
therein,  held  aaatainable,  on  the  theory  tiiat 
they  pertain  to  the  peace,  order,  and  morals 
of  the  community. — Id. 

Ijaws  1909,  c.  67,  providing  for  compensation 
to  injured  employ^  engaged  in  coal  mining,  held 
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IjHws  liiui),  c.  t]7,  providiQg  for  indcmmty  to 
injured  persons  engaged  in  coal  mining,  held 
not  objectionable  for  failure  to  differentiate 
between  a  careful  and  a  careless  employer. — Id. 

(C)  Tepmlnatiom  and  DlRoharsc. 

{41  (Wash.)  An  employ^  held  not  damaged 
by  his  wrongful  discharge  before  the  period  of 
his  contract.— Orindeman  t.  Woodhmd  Shingle 
Co.,  110  P.  615. 

Xn.  MASTER'S   LIABIIiITT   FOB  Hf- 
jnmiES  TO  SEB-VAITT. 

(Al  N»tnr«  and  Bxtent  In  Clftneiml* 

t66  (Wash.)  On  facta  stated,  held,  that  a 
prima  facie  case  of  a  telephone  company's  re- 
aponsibility  for  injuries  caused  by  a  construc- 
tion company  was  made  out— Korwe^^an  Dan- 
ish Methodist  EpiBcopal  Chnrch  of  Spokane 
Falls  T.  Home  Te1ej>bone  Co.,  119  P.  834 

For  negligence  of  an  independent  contractor, 
Meld,  that  an  employer  might  be  liable. — Id. 

S  89  (Cal.)  Servant  injured  by  falling  into  a 
well  on  defendant's  premises,  where  he  was 
employed,  held  to  have  been  acting  within  the 
scope  of  his  employment— Oordler  t.  KelTel, 
119  P.  658. 

S  97  (Mont)  Where  injury  to  a  servant  was 
likely  to  occnr  from  the  negligent  method  of 
doing  the  work,  the  master  mm  liable  for  In- 
jury to  a  servant,  though  he  eonld  not  antici- 
pate the  particular  injury.— Stewart  t.  Stone 
&  Webster  Engineering  Corporation,  119  P. 
568 

f  97  (Wash.)  Whether  the  faU  of  a  gin  pole, 
resolting  in  injur?  to  an  employ^,  was  caused 
by  the  foreman  releasing  a  gay  rope,  or  by 
force  of  gravity,  held,  the  employer  was  bound 
to  use  due  care  to  protect  plaintifE.-— Martin 
T.  Hill.  119  P.  849. 

(B)  Tools,  Maehlnerr,  Appllnneca,  and 
Plaem  for  Work. 

1 103  (Colo.)  An  employer's  duty  to  use  rea- 
sonable care  to  furnisb  reasonably  safe  appli- 
ances cannot  be  delegated,  so  as  to  absolve 
him  from  liability  for  negligent  performance. 
—Jackson  v.  Yak  Mining,  Milling  A  Tunnel  Co., 
119  P.  1068. 

S  106  (Wash.)  Where  a  city  authorized  the 
plans  for  the  construction  of  a  retaining  vail 
wtiich  collapsed  because  the  plans  tor  the  orig- 
inal construction  were  defective,  the  city  was 
liable  for  the  death  of  a  servant  by  the  fall  of 
the  wall.— Blair  v.  City  of  Spokane,  119  P. 
839;  NichoUe  v.  Same,  Id.  842. 

1  107  (Colo.)  Exception  to  the  safe  place 
rule  held  not  applicable  to  an  action  by  a 
timberman,  injured  while  using  a  structure  as 
a  paasagewav  in  a  mine  drift. — Jackson  v. 
Yak  Mining,  Milling  &  Tunnel  Co.,  119  P.  1058. 

i  107  (Wash.)  A  master  employing  men  to 
make  a  dangerous  place  safe  held  required  to 
exercise  the  care  of  an  ordinarily  prudent  man 
to  make  the  working  place  safe. — Blair  v.  City 
of  Spokane.  119  P.  839;  Nicholls  v.  Same,  Id. 
842. 

{  1 16  (Colo.)  A  structure  used  by  miners  aa 
a  passageway  in  a  drift  held  to  come  within  the 
safe  place  rule. — Jackson  v.  Yak  Bfining,  Milling 

&  Tunnel  Co..  119  P.  1058. 

I  121  (Cal.)  A  vice  principal  was  negligent 
toward  an  employe  in  failing  to  either  replace 
a  guard  over  dangerous  cogwheels,  or  to  warn 
him  of  the  peril  involved  in  working  near  them. 
— Jacobson  v.  Oakland  Meat  &  Packing  Co., 
119  P.  653. 

An  employer  must  guard  dangerous  cog- 
wheels.— Id. 


uutfO  stated.— Uortller  v.  Keffel,  119  1'.  tiOS. 

Failure  of  an  owner  to  inspect  a  deep  well 
located  on  his  premises,  and  covered  with 
boards,  held,  under  the  circumstances,  to  be 
negligence. — Id. 

Master  setting  a  servant  to  work  on  prem- 
ises upon  which  a  deep  well  was  located,  cov- 
ered with  boards,  held  bound  to  make  a  rea- 
sonably careful  inspection  to  discover  its  hid- 
den dangers,  to  woidi  the  servant  would  be 
exposed.- Id. 

S  125  (Colo.)  Knowledge  of  a  mining  com- 
pany's representative  of  the  defective  condition 
of  a  structure  used  as  a  passageway  by  min- 
ers Is  knowledge  of  the  company. — Jackson  v. 
Yak  Mining,  MiUing  &  Tunnel  Co..  119  P. 
1058, 

(C)  Methods  of  Work,  Rales,  and  Orders. 

§  130  (Mont.)  A  master  held  required  as  a 
reasonably  prudent  person  to  conduct  the  work 
so  tBat  the  hamrd  from  the  character  of  the 
appliance  or  place  of  work  is  not  enlarged. — 
Verlinda  v.  Stone  &  Webster  Engineering  Cor- 
poration, 119  P.  673. 

8  144  (Kan.)  Jury  held  justified  in  finding 
that  rule  of  railway  company,  requiring  brake- 
men  to  be  on  top  of  train  when  approaching 
and  pasalnf  stations,  was  waived.— Duncan  v. 
AtcUson.  T.  &  S.  F.  By.  Co.,  119  P.  856. 


(D)  Warnlna  and  Inatrnetlns  Servant. 

I  157  (Wash.)  A  master  who  warned  a  serv- 
ant of  a  danger  which  did  not  contribute  to  the 
servant's  death  was  not  thereby  relieved  from 
liability  for  the  death.— Blair  t.  City  of  Spo- 
kane. 119  P.  839;  Nicholls  t.  Same,  Id.  842. 

(B)  Fellow  Servaata. 

1 163  (Mont)  In  an  action  for  injuries  to  a 

servant,  evidence  held  to  show  the  actionable 
negligence  of  the  master  in  failing  to  have  a 
sigaalman  present  directing  the  movements  of 
the  engineer  operatinx  a  derrick.— Stewart  v. 
Stone  &  Webster  Engineering  Corporation,  119 

P.  r>68. 

8  185  (Wash.)  A  sawyer  in  starting  a  saw 
carriage  without  warning  an  employ^  engaged 
in  adjusting  a  log  thereon  vras  a  vice  principal, 
and  not  a  fellow  servant  of  such  employ^,  as 
affecting  the  employer's  liability  for  resulting 
injury.— King  v.  Page  Lumber  Co.,  119  P.  180. 

A  lumber  company  held  to  have  owed  a  non- 
delegable duty  to  a  sawmill  employ^  not  to 
suddenly  start  a  saw  carriage  while  he  was  ad- 
justing a  log  thereon. — Id. 

§  189  (Wash.)  Under  stated  conditions,  held^ 
that  a  workman  did  not  become  a  vice  principal 
as  to  his  fellow  workmen. — Frengen  v.  Stone 
&  Webster  Engineering  Corporation,  119  P. 
193. 

SI90  (Mont.)  A  master  held  liable  for  in- 
juries to  a  servant  caused  by  the  negligence  of 
the  superintendent  in  permittine  a  fellow  serv- 
ant to  undertake  work  which  he  could  not  do 
alone. — Verlinda  v.  Stone  &  Webster  Engineer- 
ing Corporation,  119  P.  573. 

The  duty  of  a  master  to  furnish  suitable  ap- 
pliances held  primarily  the  duty  of  the  master. 
— Id. 

S  1 90  (Wash.)  A  master  held  liable  for  in- 
juries to  his  servant  caused  by  a  vice  principal. 
—Keller  v.  White  River  Lumber  Co.,  11!)  P.  4. 

8  190  (Wash.)  One  to  whom  the  master  in- 
trusts the  duty  of  warning  as  to  an  increased 
danger  of  the  place  where  a  servant  is  work- 
ing held  a  vice  principal. — Frengen  v.  Stone  & 
Webster  Engineering  Corporation,  119  P.  193. 

8190  (Wash.)  A  builder's  foreman  and  a  car- 

Jienter  injured  by  fall  of  a  gin  pole  held  not 
ellow  servants.— Martin  v.  Hill.  119  P.  849. 
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S  196  (Wash.)  la  an  action  by  a  serrant  for 
'  personal  Injuries,  held  that  he  and  another 
vorkmaD,  vbo  had  caused  a  moTement  of  ma- 
chinery by  which  plaintiff  was  injured,  were 
fellow  Berrants.— Frengen  v.  Stone  &  Webiter 
Engineering  Corporation,  119  P.  193. 

1201  (Mont.)  A  mnater  guilty  of  negligence 
held  not  entitled  to  escape  Babiuty  because  hia 
negligence  combined  with  the  negligence  of  a 
feUow  Bervant.— Stewart  t.  Stone  &  Webster 
Engineering  Corporation,  119  P.  SdS. 

1201  (Mont.)  A  master  held  liable  for  inju- 
ries to  a  servant  because  the  place  in  which 
he  worked  waa  rendered  unsafe  by  the  failure 
of  the  master  to  exercise  reasonable  care  in  se- 
lecting an  appliance.— Verlinda  t.  Stone  & 
Webster  Engineering  Corporation,  119  P.  573. 

A  master  who  is  guilty  of  neKligence,  which 
concurs  with  the  negligedce  of  a  servant  in 
causing  injury  to  a  fellow  servant,  is  liable  for 
the  injuries.— Id. 

(P)  RJalEB  A»»nmea  hy  S«TTant. 

1205  (Wash.)  Where  the  foreman  of  a  mill 
company  told  an  employ^  not  to  use  a  ladder 
until  it  was  made  secure,  and  himself  nailed 
the  ladder  in  its  first  position,  the  employ^, 
after  it  had  been  moved  and  replaced,  had  a 
right  to  assume  that  it  bad  been  made  secure 
in  its  new  position.— Campbell  v.  Winslow  Lum- 
ber Co..  XfQ  P.  832. 

§217  (Cal.)  To  bar  recovery  ft>r  an  Injury 
by  unguarded  cogwheels,  it  must  appear  that  the 
servant  knew  the  unsafe  condition,  and  con- 
sented to  work,  after  fully  comprehending  the 
risks.— Jacobson  v.  Oakland  Heat  &  Peking 
Co.,  119  P.  653. 

{217  (Or.)  To  defeat  a  recovery.by  a  serv- 
ant for  an  injury  caused  by  a  defect  in  a  ma- 
chine, he  must  not  only  have  had  knowledge  of 
the  defect,  but  also  that  it  waa  a  probable 
source  of  danger.— Nntt  v.  Isensee,  119  P.  722. 

{217  (Wash.)  Gssentisl  to  assumption  of 
risk  stated.— Martin  v.  Hill,  119  P.  819. 

f219  (Cal.)  Employ^,  under  certain  circum- 
stances, held  to  have  assumed  risk  of  his  place 
of  work.-Cordler  v.  Keffel,  119  P.  eS8. 

1 219  (Wash.)  A  servant  ktUed  by  the  fall 
at  a  retaining  wall  on  which  be  worked  held  not 
to  assume  the  risk. — Blair  v.  City  of  Spokane, 
119  P.  839;   NichoUs  v.  Same,  Id.  842. 

1 226  (Wash.)  A  servant  held  to  assume  only 
the  risks  which  are  obvious  after  the  master 
has  discharged  his  duty.— Blair  v.  City  of  Spo- 
kane. 119  P.  839;  NichoUs  v.  Same,  Id.  842. 

A  servant  of  a  dty  engaged  in  reconstructing 
a  retaining  wall  in  a  street  held  not  to  assume 
risks  arising  from  the  negligence  of  the  dty. 


(G)  Comtrlbntorj    NeKllareBOC    of  Servant. 

1 232  (Wash.)  A  carpenter,  injured  by  fall 
of  a  ^n  pole  which  he  asBiated  in  lowering, 
held  not  guilty  of  contributory  negligence  In  as- 
sisting in  the  work,  though  not  bound  to  do 
so.-^Martin  v.  HiU,  119  P.  849. 

{234  (Colo.)  Bight  of  one  to  assume  that 
his  employer  haa  used  reasonable  diligence  to 
provide  reasonably  safe  appliances,  if  his  at- 
tention has  not  been  called  to  a  defect,  deter- 
mined.—Jackson  V.  Yak  Mining,  Milling  ft  Tun- 
nel Co.,  119  P.  1058. 

{235  (Colo.)  An  employ^  held  not  chargeable 
with  notice  of  a  defect,  discoverable  only  by 
careful  inspection. — Jackson  v.  Yak  Mining, 
Milling  &  Tunnel  Co.,  119  P.  1058. 

{235  (Wash.)  A  servant  held  to  have  no 
right  of  recovery  for  an  injury  caused  by  the 
falling  of  a  common  pan  with  which  he  was 
thoroughly  familiar.— Cole  Spokane  Gas  & 
Fuel  Co.,  119  P.  881. 

{236  (Cal.)  A  servant  coming  in  contact 
with  electric  wires  of  his  master  held  guilty  of 
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contributory  neg^ence  ai  a  matter  of  law.:— 
Ergo  T.  Merced  Falb  Qaa  ft  Electric  Co.,  119 
P.  101. 

A  servant  who  momentarily  forgets  a  known 
danger,  merely  because  he  fuls  to  exerdse  his 

memory,  is  guilty  of  contributory  negUgence.— 
Id. 

{  236  (GaL)  Momentary  forgetfulness  of  dan- 
ger noder  particular  drcumstaoces  may  not 
constitute  contributory  negligence.— Jacobson 
V.  Oakland  Meat  ft  Packing  Co.,  119  P.  653. 

i  245  (Wash.)  In  an  action  by  a  servant  In- 
jured while  obeying  an  order  not  necessarily 
dangerous,  held,  that  the  master  could  not  de- 
fend on  the  ground  that  the  servant  ought  not 
to  have  obeyed  the  order.— Campb^  v.  Wlna- 
low  Lumber  Co.,  119  P.  832. 

S  245  (Wash.)  A  master  held  not  entitled  to 
escape  liability  for  the  death  of  a  servant  wlule 
obeying  the  orders  of  the  foreman,  on  the  the- 
ory that  the  servant  should  have  refused  to 
obey  the  foreman.— Blair  v.  City  of  Spokane, 
119  P.  839;  NichoUs  t.  Same,  Id.  842. 

{  246  (Okl.l  In  an  action  for  the  death  of  a 
railroad  employ^,  instructions  as  to  effect  of 
failure  of  deceased  to  place  signals  on  car  or 
train  on  which  he  was  working  held  erroneous. 
—Chicago,  B.  I.  &  P.  By.  Co.  t.  Mclntire,  119 
P.  looa 

(H)  Aettoaa* 

12501^2  (WashO  Uws  1899.  e.  8S.  H  1«  2> 
held  not  to  confine  a  rij^t  of  action  to  cases 

of  death  throng  violation  of  the  act,  but 
that,  in  case  of  death  from  a  failure  to  guard 
frogs  and  switches  as  required,  the  representa- 
tives  of  the  partlea  suing  should  be  the  repre- 
sentatives provided  for  m  the  sections  quoted 
in  the  act.— Alberg  t.  Campbell  Lumber  Co., 
119  P.  6. 

f  254  (Mont.)  A  servant  sustaining  a  personal 
injury  held  entitled  to  proceed  against  the  mas- 
ter, his  superintendent  and  a  fellow  servant, 
and  to  have  judgment  against  any  one  of  them 
by  whose  sole  act  the  injurv  complained  of  was 
caused. — Verlinda  v.  Stone  &  Webster  Engineer- 
ing Corporation,  119  P.  673. 

1 258  (Cal.)  A  complaint  for  personal  in- 
juries to  an  employ^  by  unguarded  eojgwheela 
held  to  sufficiently  show  a  breach  of  du^  to- 
ward him.— Jacobson  v.  Oakland  Meat  ft  Pack- 
ing Co.,  US  P.  663. 

A  complaint  for  personal  Injury  to  an  em- 
ploye caused  by  unguarded  cogwheete  was  not 
uncertain  in  stating  that  plamtiff  was  led  by 
a  vice  principal  to  believe  that  a  guard  re- 
moved nram  the  wheels  would  be  replaced  Im- 
mediately .—Id. 

{256  (Mont.)  A  complaint  in  an  action  (or 
injuries  to  a  servant  iield  to  predicate  ne^- 
gence  of  the  master  in  the  general  j^an  of  car- 
ryingon  the  work.— Stewart  t.  Stone  ft  Wa- 
ster Engineering  Corporation,  119  P.  668. 

1 260  (CaL)  An  employe  suing  for  personal 
injury  need  not  anticipate  a  oefense  of  as- 
sumption of  risk.— Jacobson  t.  Oakland  Meat  ft 
Packing  Co.,  119  P.  653. 

{261  (Cal.)  A  complaint  for  personal  inju- 
ry to  an  employ^  caused  by  unguarded  cog- 
wheels held  not  to  Bhpw  that  he  was  guUtv  of 
contributory  negligence.— Jacobson  v.  Oakland 
Meat  &  Packing  Co..  110  P.  653. 

i  264  (Mont.)  A  complaint  in  an  action  for 
injuries  to  a  servant  held  not  to  proceed  on  the 
theory  that  a  fellow  servant  waa  present  at  his 
post  of  duty  as  a  signalman  at  the  time  of  the 
accident— Stewart  v.  Stone  &  Webster  Sagi- 
neering  Corporation,  119  P.  568. 

Under  Bev.  Codes^  |  6685,  the  variance  be- 
tween the  complaint  m  an  action  for  injuries  to 
a  servant  and  the  proof  held  not  fatal— Id. 

A  servant  suing  for  a  personal  injury  and 
alleging  various  acts  of  negligence  need  prove 
only  nny  one  of  the  acta  of  neglicence  pleaded 
proximately  causing  the  injury. — Id. 
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of  negligence,  held  entitled  to  recover  on  proof 
of  any  one  or  more  of  tfae  acts  of  negligence 
proximatdy  causing  the  injury.— Verluda 
Htone  ft  WelMter  Enaineering  Corporation,  119 
P.  578. 

1365  (Mont.)  A  Berrant  suing  for  injaries 
soatained  through  the  negligence  of  the  mas- 
ter in  failing  to  provide  a  reasonably  safe  place 
in  wliich  to  work  most  show  that  the  place  of 
emidoyment  was  dangeroos  and  that  the  mas- 
ter knew  of  the  danger.— Stewart  t.  Stone  & 
Webster  Engineering  Corporation,  119  P.  668. 

1265  (Wash.)  The  doctrine  of  res  ipsa  lo- 
quitur held  not  invokable  to  raise  a  presump- 
tion of  negligence  from  tfae  mere  fact  of  the  in- 
jnry^Cole  T.  Spokane  Gas  &  Fuel  Co.,  118  P. 
831. 

§  265  (Wash.)  Where  the  relation  of  an  em- 
ployer to  a  construction  company  Is  as  consist- 
ent with  the  theory  of  agency  as  that  of  in- 
dependent contractor,  the  buraen  held  on  the 
employer  to  show  the  tme  relation.— Norwe- 
gian Danlah  Methodist  Bplscopal  Church  of 
Spokane  Falls  t.  Horns  Telephone  Co.,  IIB  P. 
834. 

$  270  (Mont.)  In  an  action  for  injuries  to 
a  servant,  evidence  held  admissible  to  show 
the  master's  knowledge  of  the  danger  before 
the  servant  was  pnt  to  work  in  a  dangeroas 
place.— Stewart  t.  Stone  &  Webster  En^eer- 
btg  Corporation,  119  P.  668. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  admissible  to  show  ttiat  the  general 
plan  pursued  by  the  master  was  negligent. — Id. 

{270  (Wash.)  In  an  action  for  the  death  of 
a  servant  of  a  city  caused  by  the  collapse  of 
a  retaining  wall,  ei^dence  of  the  negligent  con- 
struction of  the  wall  held  admissible.— Blur  t. 
City  of  Spokane,  119  P.  889;  MichoHs  v.  Same. 
Id.  842. 

S  276  (Wash.)  In  an  action  by  a  servant  for 
injuries  received  from  a  falling  pan  which  he 
was  carrying,  evidence  held  Insumcient  to  show 
that  the  accident  was  caused  by  the  loss  of  riv- 
ets from  the  handle.— Cole  v.  Spokane  Gas  & 
Fuel  Co.,  119  P.  831. 

{ 278  (Mont)  In  an  action  for  injuries  to 
a  servant,  evidence  Add  to  Justify  a  findlnf  of 
actionable  negligence  in  failing  to  warn  the 
servant— Stewart  v.  Stone  &  Webster  En- 
gineering Corporation,  119  P.  668. 

1 281  (Wash.)  That  other  members  of  a  crew 
escaped  injury  In  the  fall  of  a  gin  pole  held 
not  to  show  that  plaintiff,  who  was  injured, 
was  guilty  of  contributory  negligence.— Martin 
T.  HIU.  119  P.  849. 

{ 285  (Mont.)  Whether  a  master  guilty  of 
negligence  in  adopting  a  method  of  doing  the 
work  ought  to  have  antidpated  injury  to  a 
servant  held  for  the  jury.— Stewart  v.  Stone  & 
Webster  Engineering  Corporation,  119  P.  668. 

S  266  (Colo.)  In  an  action  against  a  mining 
company  for  injury  to  an  employ^,  caused  by 
a  defect  in  a  structure  used  as  a  passageway, 
whether  the  company  was  negligent  held,  under 
the  evidence,  a  jury  question.— Jackson  v.  Yak 
Mining,  Milling  &  Tunnel  Co.,  119  P.  1058. 

f286  (Kan.)  Mere  use  on  cab  of  engine  oC 
stirrup,  instead  of  standard  step  generally  used, 
held  not  to  show  negligence  as  a  matter  of  law. 
—Duncan  v.  Atchison,  T.  &  S.  P.  Ry.  Co.,  119 
P.  356. 

S  286  (Mont.)  In  an  action  for  injuries  to 
a  servant,  evidence  held  sufficient  to  authorise 
submission  to  the  jury  of  the  question  of  the 
master's  negligence  in  the  general  method  of 
Carrying  on  the  work. — Stewart  v.  Stone  & 
Webster  Engbieering  Corporation,  119  P.  568. 


lendant'a  ncRligence  neia  for  the  jury.— Ivnud- 
sen  V.  Moe  Bros.,  119  P.  27. 

i  286  (Wash.)  In  an  action  for  injury  to  a 
sawmill  employs  caused  by  unexpected  move- 
ment of  ft  saw  carriage,  held,  under  the  evi- 
dence, a  juTT  qoestitm  whether  defendant  was 
n^jligent.- Kbg  v.  Page  Lumber  Co..  119  P. 

1 286  (Wash.)  Whether  a  servant  killed  by 
the  fall  of  a  retidning  wall  on  which  he  stood 
performing  bis  work  had  been  warned  of  the 
danger  held  for  the  jury.— Blair  v.  City  of 
^kane.  119  P.  839;   Nichoils  v.  Same.  Id. 

§  288  (Colo.)  Whether  a  timberman  working 
in  a  mine  drift  assumed  the  risk  of  being  injur- 
ed through  the  defective  condition  of  a  struc- 
ture upon  which  he  was  working  held,  under 
the  evidence,  a  jurar  question.— Jackson  v.  Xak 
Mining,  Miliing  &  Tunnel  Co.,  110  P.  1058. 

{288  (Wash.)  In  an  action  for  injury  to  a 
sawmill  employ^  cawed  by  unexpected  move- 
ment of  a  saw  carriage,  held,  under  the  evi- 
dence, a  jury  question  whether  plaintiff  assum- 
ed the  risk.— King  v.  Page  Lumber  Co.,  119  P. 
180.  • 

I  288  (Wash.)  Evidence  in  a  servant's  action 
for  Injuries  held  to  make  the  question  of  as- 
sumption of  risk  one  for  the  jury.— Campbell 
V.  Winslow  Lumber  Co..  119  P.  832. 

1 288  (Wash.)  Whether  a  carpenter,  injured 
through  fall  of  a  gin  pole,  assumed  the  risk 
held,  under  the  evidence,  a  jury  question. — 
Martin  v.  HiU,  119  P.  849. 

{289  (CaL)  In  an  action  for  personal  inju- 
ries, held,  that  the  question  of  plaintifiTs  con- 
tributory negligence  was  for  the  Jury.— Cord- 
ler  V.  Keffel.  119  P.  668. 

i  289  (Colo.)  In  an  action  against  a  mining 
company  (or  injury  to  an  employ^,  caused  by 
a  defect  in  a  structure  used  as  a  passageway, 
whether  plaintiff  was  guilty  of  contribatoz7 
negligence  held,  under  the  evidence,  a  Jury 
question.— Jackson  v.  Yak  Mining,  Milling  & 
Tunnel  Co.,  119  P.  1058. 

1289  (Wash.)  On  evidence,  in  an  action  bas- 
ed on  LawB  ISOQ,  c.  36,  |  1,  for  personal  in- 
juries held  that  the  question  of  contributory 
negligence  was  for  tiie  Jury.— Alberg  v.  Camp- 
beU  Lumber  Co.,  119  P.  6. 

1289  (Wash.)  In  an  action  for  injuries  to  a 
log  loader  by  the  fall  from  a  car  of  a  log,  plain- 
tiff's contributory  negligence  held  for  the  jury. 
— Knndsen  t.  Moe  Bros.,  119  P.  27. 

1 289  (Wash.)  In  an  action  for  injury  to  a 
sawmill  employ^  caused  by  unexpected  move- 
ment of  a  saw  carriage,  held,  under  the  evi- 
dence, a  jury  question  whether  plaintiff  was 
guilty  of  contributory  negligence. — King  v.  Page 
Lumber  Co.^  119  P.  180. 

{289  (Wash.)  Evidence  In  a  servant's  ac- 
tion for  injuries  held  to  make  the  question  of 
contributory  negligence  one  for  the  jury. — 
Campbell  v.  Winslow  Lumber  Co.,  119  P. 
832. 

{ 289  (Wash.)  Mere  knowledge  by  a  serv- 
ant of  a  danger  causing  injury  to  him  held  not 
to  constitute  contributory  negligence  in  law.— 
Blair  v.  City  of  Spokane,  119  P.  839 ;  Nich- 
oils V.  Same,  Id.  842. 

1 293  (Mont.)  In  an  action  for  injuries  to 
a  servsnt,  a  requested  instruction  held  prop- 
erly refused  as  eliminating  issues  in  view  of 
the  theory  adopted  by  the  court— Yerlinoa  t. 
Stone  &  Webster  En^eering  Oorporation, 
119  P.  673.  1^ 

{ 297  (Mont)  A  serrant  aoing  his  master 
and  his  superintendent  for  a  negUgent  injury 
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held  entitled  to  recover  asainst  the  maBter, 
though  the  Jurr  disregarded  the  evidence  oi 
the  superintendent's  negligence. — Verlinda  t. 
Stone  &  Webster  Engineering  Corporation,  119 
P.  673. 

In  an  action  a|[ainit  a  master  and  hii  super- 
intendent for  injuries  to  a  servant,  a  judgment 
against  th«  ntaster,  rendered  on  a  verdict 
against  him,  but  ■iunt  as  to  the  liability  of 
the  superintendent,  heU  sostalnable  under  the 
evidence. — Id. 

A  servant  snstaining  a  personal  injur;  who 
sues  the  master  and  his  superintendent  heid 
entitled  to  elect  to  take  judgment  against  the 
master  alone  on  a  verdict  against  tlie  master 
but  silent  as  to  the  liabilit?  of  the  superinteQ- 
dent— Id. 

1 297  (Wssh.)  Verdict  held  not  unresponsive 
to  the  issues.— Norwegian  Danish  Methodist 
Episcopal  Church  of  Spokane  Falls  v.  Home 
Telephone  Co.,  119  P.  834. 

XV.  UABUJTIEB  FOR  UIJ17BIES  TO 
THIBD  FEB80H8. 

<0  Actions. 

S  330  (Moot.)  In  an  action  for  injuries  to 
a  servant,  evidence  held  to  show  tut,  as  a 
matter  of  law,  a  fellow  servant  was  not  gaUtt 
of  actionable  negligence. — Stewart  v.  Stone  & 
Webster  Engineering  Corporation,  119  P.  668. 

MATERIALITY. 

See  Alteration  of  Instnunsnts. 

MEASURE  OF  DAMAGES. 

See  Damages,  |§  99-124. 

MECHANICS'  LIENS. 

n.  RIGHT  TO  UBH. 

(D)  Persona  BntltleA  la  General. 

§88  (Wash.)  The  fact  that  labor  and  ma- 
terials were  farnished  by  a  contractor  tinder 
an  indivisible  contract,  and  that  he  was  not 
entitled  to  a  lien  for  the  materials,  did  not 
preclude. him  from  obtaining  a  lien  for  the  la- 
bor, tinder  Rem.  &  BaL  Code,  1 1129.— Heim  v. 
Elliott,  119  P.  826. 

(B)    Subcontractors.      and  Cttntraetors* 
Warkmea  aad  Matavialmea. 

1 99  (Wash.)  Where  a  materialman  occupied 
six  months  in  delivering  materials  for  a  build- 
ing under  a  contract,  the  mailing  of  a  duplicate 
statement  of  all  the  materials  to  the  owner  on 
the  date  of  the  first  deliverr  keid  not  a  immpli- 
ance  with  Rem.  &  BaL  Code,  |  1188.— Heim  v. 
ElUott,  119  P.  826. 

£99  (Wash.)  Under  Rem.  &  BaL  Code,  { 
1133,  where  a  materialman  furnished  materials 
to  a  vendee  and  failed  to  give  notice  to  the 
vendor  who  held  the  title,  the  materialman 
was  not  entitled  to  a  lien.— Hewitt  Lea  Lum- 
ber Co.  V.  Sandell,  119  P.  848. 

y05  (Wash.)  Under  Rem.  &  BaL  Code.  S 
,  a  subcontractor,  in  order  to  be  entitled 
to  a  lien  at  the  time  of  furnishing  materials 
is  required  to  deliver  or  mail  to  the  owner  of 
the  property  a  duplicate  atatement  thereof 
etc.— Heim  v.  Elliott,  119  P.  826. 

m.  PROCEEDINGS  TO  FERFEOT. 

St  18  (Wash.)  One  held  not  a  materialman 
wfthia  Rem.  &  Bal.  Code.  S  1133.— Archi- 
tectural Decorating  Co.  v.  Nicklason,  119  P. 
177. 

A  materialmaa  held  not  required  to  send  the 
duplicate  statement  required  by  Rem.  &  BaL 
Code.  8  I133.-Id. 


VI.  WAIVER,  DISCHARGE.  REUBASE, 

AND  SATISFACI^N. 
(C)  Ezttnornlsliineiit,  Releaae,  or  Payment. 

f239  (Wash.)  Payments  made  by  a  con- 
tractor's surety  from  money  belonging  to  him 
held  properly  applied  to  the  payment  of  non- 
lienaUe  Items.— Hdm  T.  Elliott^  119  P.  826. 

MEETINGS. 

See  Coanties,  1 177. 

MEMORANDA. 

See  Costs.  S  207:  IVauds,  SUtute  o^H  107- 
112:  Specific  Pertormanoe,  S  28;  Taxmtion, 
I  7M;  Witnesses,  1 

MINES  AND  MINERALS. 

See  Appeal  and  EVror.  It  232,  1067;  Consti- 
tutional Law,  H  80,  20%  246,  287;  Corpora- 
tions, S  448;  Injunction,  f  163;  Master  and 
Servant,  SS  118,  125.  286.  288,  289;  Mumd- 
m\  Corporations,  ||  64,  846;  Trtal.  %  IM; 
Waters  and  Water  Courses,  S  267. 

I.  FITBLIO  MnfERAI.  I.ARDS. 
(B)  teeatlon  aafl  Ae«at»Stlom  f»f  Clalaw. 

S  23  (Mont.)  Neither  the  pendency  of  pro- 
ceedings for  a  patent  in  the  land  office  nor  of 
an  adverse  suit  for  the  possession  of  a  located 
mining  claim  held  to  excuse  the  nonperform- 
ance of  representation  work  required  by  Rev. 
St  U.  S.  8  2324  (U.  S.  Comp.  St.  1901.  p. 
1426).— Poors  v.  Kaufman.  119  P.  785. 

8  23  (Or.)  Whether  the  expense  of  a  watch- 
man for  mining  claim  is  snfllcient  to  constitute 
annual  assessment  work-  depends  on  the  neces- 
sity for  the  watchman  and  the  expense.— Mer- 
chants' Nat.  Bank  v.  McKeown,  119  P.  334. 

Where  a  superintendent  was  left  in  charge 
of  a  mine  as  watchman,  the  owner  oonld  only 
charge  as  assessment  work  for  bis  services  as 
watchman. — ^Id. 

£138  (Cal.)  If  the  assessment  work  doe  on  a 
nor  location  had  not  been  performed  in  either 
907  or  1908,  complainant  was  not  required  to 
wait  until  the  expiration  of  the  latter  year  be- 
fore relocating.— Oalbreath  v.  Simas,  119  P.  86. 

Evidence  held  to  sustain  a  finding  that  suffl- 
dent  assessment  work  had  not  been  done  by 
prior  locators  on  the  land  in  controversy  f6r 
the  years  1907  and  1908,  rendering  it  sabjeet 
to  relocation  by  complainant— Id. 

{38  (Or.)  The  rule  that  forfeiture  must  be 
specially  pleaded  does  not  necessarily  obtain  in 
a  suit  to  determine  adverse  claims  to  a  mining 
location  under  Rev.  St  U.  S.  |  2326  (UTS. 
Comp.  St.  1901,  p.  1430).— Merchants*  Nat 
Bank  V.  McKeown,  110  P.  334. 

Where  no  work  was  done  on  a  mining  claim 
in  controversy  for  the  year  1907,  the  ourden 
was  on  plaintiff  to  show  that  work  done  out- 
side the  claim  was  for  its  benefit— Id. 

(O  Fateate. 

S4I  (Mont)  Under  Rev.  St  U.  S.  8  2325 
(U.  S.  Comp.  St  1901,  p.  1429),  the  faUnre 
to  file  claims  against  a  claim  for  which  notice 
of  an  application  for  a  patent  has  been  pub- 
lished during  the  period  of  publication  heM  to 
determine  a  right  to  assert  only  as  to  existing 
claims.— Poore  v,  Kaufman,  119  P.  785. 

Rev.  St  U.  S.  S  2325  (U.  S.  Comp.  St  1901, 
p.  1429),  htld  not  to  provide  an  exclusive  tri- 
bunal in  the  land  office  for  tiie  hearing  of  ad- 
verse claims  arising  after  the  publication  of  no- 
tice of  application  for  a  patent— Id. 

Under  Rev.  St  U.  S.  f  2324  (V.  S.  Comp. 
St  1901.  p.  1426),  an  adverse  claim  to  mineral 
land,  arising  by  reason  of  a  relocation,  after 
tiie  period  of  publication  of  notice  of  applica- 
tion for  a  patent  held  to  have  been  properly 
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bronsbt  orlgtnally  In  t.  ittte  court*  rather  than 
the  land  office.-Jd. 

Under  article  3,  |  6,  Montana  Const.,  an  ac- 
tion by  relocators  of  a  mining  claim  to  quiet 
title  and  enjoin  the  original  locator  from  pro- 
ceeding with  hiB  patent  proceedings  held  prop- 
erly brought  in  the  state  court.— Id. 

n.  TXT£E,  OONTETAirCEB,  AITD 
OONTBAOTS. 

(D)  CoiiTeynncea  Ik  Genernli 

{  55  (OU.)  Grant  of  oil  and  cat  held  to  pass 
nothing  except  the  right  to  explore  therefor.— 
Frank  Oil  Co.  r.  Bellerlew  Oas  &  Oil  Co.,  119 
P.  26a 

(O  Z<eM«B,  UeemsMy  «■<  Comtraets. 

168  (Cal.)  A  lease  to  a  corporation  held 
iQfflcientI;  executed,  though  not  signed  by  the 
corporation.— Chandler  t.  Hart,  119  P.  616. 

i  73  (Cel.)  An  oil  and  gas  lease  held  to  con- 
vey  specified  rights  in  land  to  the  lessee. — 
Chandler  v.  Hart,  119  P.  516. 

S73  (Okl.)  OU  and  gas  leases  will  be  con- 
strued most  strongly  against  lessee  and  in  fa- 
vor of  lessor.— Frank  Oil  Co.  T.  Belleview  Gas 
&  OU  Co.,  119  P.  260. 

{74  (Cal.)  A  lease  to  develop  land  for  oil, 
^s,  and  mineral  held  to  give  the  lessee  a 
present  snbsisting  estate  for  years,  within  Civ. 
Code,  {  1044.  which  he  conld  transfer,  and  not 
a  mere  possibiUtyi  not  coupled  with  an  inter- 
est within  seeifon  1046.— Chandler  t.  Hart, 
119  P.  516. 

A  snblesaor  of  a  lessee  In  an  oil  and  gas 
lease  held  entitled  to  sue  for  the  possession  of 
the  land,  and  to  enjoin  others  from  interfer- 
ing with  hla  rights,^Id. 

A  lessee  of  a  lessee  in  an  oU  and  gas  lease 
held  to  acquire  a  present  right  of  possession 
for  specified  parposes. — Id, 

1 77  (Kan.)  Notice  of  forfeiture  of  an  oU 
and  gas  leaae,  riven  to  the  former  manager  of 
die  assignee  of  the  lessee  after  the  assignee 
had  passed  Into  the  hands  of  a  receiver,  was 
unavaUing.— Young  v.  Scott,  119  P.  878. 

Facts  hM  Insumcient  to  establish  a  forfei- 
ture of  an  oil  and  gas  lease  tor  nonpayment  of 
rent— Id. 

1 78  (GaL)  An  oil  and  gas  lease  held  not 
forfeited  by  the  failure  of  the  lessee  to  develop 
and  extract  oU  and  ns,  in  the  absence  of  any 
requirement  thereto  In  the  leaae.r^liandler  v. 
Hart.  119  P.  616. 

S79  (Okl.)  Oil  and  gas  lease  construed  as 
to  payments  on  delay  in  commencing  opera- 
tions.—Frank  (Ml  Co.  T.  Bellevlew  Gas  &  Oil 
Co..  U9  P.  26a 

Gas  and  oil  lease  giving  lessee  option  to 
pay  a  certain  snm  ana  extend  lease  held  op- 
erative only  on  the  payment  of  such  sum.— Id. 

Bights  of  oU  and  gas  lessee  AeM  terminated 
on  abandonment  of  lease  by  Mlure  to  make 
payments  and  the  declaration  of  forfeiture  by 
lessor.— Id. 

OU  and  ras  lessor  held  not  estopped  by  ac- 
ceptance ox  payment  by  lessee  one  day  after 
the  date  therefor  to  declare  forfeiture  for  fail- 
ure to  make  anbsegnent  payment— Id. 


MINORS. 


Sa«  Infants. 


MISAPPROPRIATION. 

See  Conrarations,  |  19a 

MISCONDUCT. 

See  Trial.  |  29. 

MISJOINDER. 

See  Parties. 


MISREPRESENTATION. 

See  F^ud;  Insurance,  M  256-^68,  646.  668: 
Prindpal  and  Agent,  f  166;  Vendor  and 
Purchaser,  U  34.  44. 

MISTAKE. 

Sea  Judgment  H  147,  166,  169; 

MITIGATION. 

Se«  Damages,  |  214. 

MODIFICATION. 

See  Appeal  and  Error,  1 1161;  Diyorce,  {  303. 

MONEY  PAID. 

See  Bills  and  Notes,  |  616. 

MONEY  RECEIVED. 

1 1  (CaL)  The  action  for  mon^  had  and  re- 
ceived win  not  Hie  against  a  party  into  whose 
hands  the  money  is  not  shown  to  have  come. 
— Whlttier  t.  Home  Savinga  Bank  of  Los  An- 
geles, 119  P.  92. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  |  19. 

MORTGAGES. 

See  BUls  and  Notes,  U  167,  427;  Chattel  Mort- 

Sages;  Corporations.  r482;  Bzeentors  and 
dministrators,  {  227;  Homestead:  Principal 
and  Agent  I  ReeeiTerB,  |  164;  Spedfic 
Performance,  1  114. 

I.  BEQVISITES  AMD  VAUDITT. 

(A)  Natwre  and  BssentlAls  of  OonTer^BMS 

WLM  Seearlty. 

S  37  (Gal.)  An  instmment  purporting  to  con- 
vey the  title  to  real  or  peraonal  property  may 
be  shown  to  have  been  intended  to  secure  a 
debt,  and  to  operate  as  a  mortgage.— lleckman 
v.  Waters,  119  P.  922. 

i  38  (Cal.)  Evidence  held  to  sustain  a  find- 
ing that  a  deed  of  real  and  personal  property 
was  intended  as  a  mortgage.— Beckman  t.  Wa- 
ters, 119  P.  922. 

OE.  rOBEOXiOSUBE  BT  EXEBOISB  OF 
POWm  OF  BALE. 

1 358  <CaL)  A  deed  of  trust  held  to  give 
the  trustee  a  discretion  to  seU  as  a  whole  or 
in  parcels,  to  be  exercised  in  good  faith,  for  the 
best  interests  of  the  beneficiaries.— Humboldt 
Savings  Bank  v.  McCleverty,  119  P.  82. 

A  trustee  in  a  deed  of  trust  held  to  abuse  his 
discretion  to  sell  the  property  as  a  whole,  or 
in  parcels,  where  he  sells  the  property  as  a 
whole  after  a  parcel  has  passed  as  a  home- 
stead on  the  debtor's  death  to  his  widow,  as 
provided  by  Civ.  Code.  |  1266,  and  Code  Civ. 
Proc.  8  1474.-Id. 

The  parties  to  a  mortgage  or  deed  of  trust 
may  contract  that  the  premises  shaU  be  sold 
as  a  whole,  in  the  absence  of  any  statutory 
provision  requiring  the  trustees  to  sell  in  sub- 
divisions.—Id. 

1360  (CaL)  Where  a  sale  under  a  deed  of 
trust  was  improperly  made,  the  sale  should 
ordinarily  be  set  aside,  and  a  new  sale  ordered, 
unless  the  creditor  and  trustee  placed  the  prop- 
erty in  such  a  condition  that  a  new  sale  could 
not  be  had. — Humboldt  Savings  Bank  v.  Mc- 
Cleverty, 119  P.  82. 

In  a  suit  to  set  aside  a  sale  by  a  trustee  in 
a  deed  of  trust,  the  court  under  the  pleadings 
and  findings  Aeltf  unanthoziied  to  render  a  de- 
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cree  adjudging  the  sale  invaUd  as  to  a  part  of 
th«  land  only.— Id. 

One  seeking  to  set  aside  a  sale  under  a  deed 
of  traat  AeM  not  required  to  offer  to  pay  the 
entire  debt  secured  by  the  deed  of  trust^Id. 

1 370  <CaL)  Ooe  entitled  to  a  decree  pro- 
tecting his  rights  in  a  part  of  the  property  sold 
by  the  trustee  in  a  deed  of  trust  held  not'  to 
fraive  hia  right  thereto  by  failing  to  ask  for  a 
resale  of  the  entire  property.— Humboldt  Sav- 
Inga  Bank  t.  Mcdererty.  118  P.  83. 

Z.  FORECXASUBB  BT  AXftlOK, 

(Ki  ParMea  mmA  Promwi. 

%  427  (Or.)  The  owner  of  an  equity  of  re- 
demption is  a  necessary  part;  to  an  action  to 
foreclose  a  mortgage.— Johnson  v.  White,  119 
P.  769. 

1 434  (Or.)  A  grantee  of  the  mortgaged 
premises  after  the  execution  of  the  mortgage 
was  properly  made  a  defendant  in  foKClosore. 
—Johnson  r.  White,  118  P.  768. 

(F)  Plemdlas  and  Bvtdeae** 

1454  (Or.)  Answer  in  mortgage  foreclosore 
proceedings  held  not  to  allege  a  title  paramount 
to  that  of  tiie  mortgagor.— JohoMit  t.  White, 
U8  P.  769. 

(D  JndvBueBt  or  Decree  and  Sceentl**. 

{497  (Idaho)  Decrees  in  foreclosure  held 
conclusive  against  parties  thereto  in  receiver- 
ship proceedings  against  the  mortgagor  cor- 
poration.—Hewitt  T.  Walters,  119  P.  705. 

W  Sale. 

{502  (Moat)  Under  Bev.  Codes,  i  6861,  a 
foreclosure  sale  may  be  had  under  the  court's 
decree  without  the  issuance  of  a  formal  execu- 
tion under  Motion  6817.— Thomas  t.  Thomas, 
118  P.  283. 

That  an  order  of  sale  on  foreclosure  decree 
ran  in  the  name  of  "the  People  of  the  State  of 
Montana,"  instead  of  "the  State  of  Montana," 
as  proTided  for  process  by  Const,  art.  8,  |  27, 
held  immaterial.- Id. 

(512  (Mont.)  Where  mortgaged  property  is 
described  therein  as  a  single  tract,  it  may  be 
so  sold  UDless  a  different  method  is  directed 
by  th«  court.- Thomas     Thomas,  119  P.  28:^. 

Ber.  Codes,  |  6830,  requiring  real  property 
consisting  of  known  lots  or  parcels  to  be  sold 
on  execution  separately,  Is  directory  only. — Id. 

On  foreclosure,  the  sheriff  held  to  have  prop- 
erly sold  two  separate  pieces  of  property  and 
the  buildings  thereon  en  masse.— 'Id. 

§538  (Mont.)  Rev.  Odes,  S  0830,  requiring 
real  property  consisting  of  known  lots  or  par- 
cels to  be  sold  on  execution  separately,  Ma  to 
render  a  sale  in  gross  voidable  only,— Thonus  t. 
Thomas,  118  P.  283. 

MOTIONS. 

See  Appearance;  Continuance;  Criminal  I^aw, 


I  I  (Idaho)  A  motion  is  defined  by  Bev. 
Codes,  8  4880,  as  an  application  for  an  order. 
-Nobach  v.  Scott,  119  P.  295. 

§  (4  (Idaho)  A  motion  is  not  reouired  to  be 
signed.— Nobach  v.  Scott,  119  P.  295, 

MOTIVE. 

See  Homldde,  |  7. 

MOVING  PICTURES. 

See  MandanuiB,  {  14;  Municipal  Corporatioos, 
U  7,  110,  S&l,  603;  Theaters  and  Shows. 


MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  |  1067;  Counties;  Crim- 
inal Law,  S  304;  Elections,  {}  181,  305;  Elec- 
tricity, jj  14,  16;  Eminent  Domain,  H  41. 
106,  243;  Evidence,  {§  31,  358:  Gas:  In- 
junction, i  12;  Intoxicating  Liquors;  Li- 
censes; Master  and  Servant,  H  106,  226; 
Rcboola  and  School  Districts;  Statntes.  tt  88. 
93;  Street  Bailroads;  Theaters  and  Shows. 
9  S. 

I.  CREATIOIT  ALTERATIOK.  EXIST- 
ENCE,  AND  DIBBOIiUTIOll. 

(A)  iBoorpovaUoB   and   Xneldeata  of  Sx- 
IsteMee* 

17  (CaLApp.)  A  grant  of  power  hr  ordi- 
nance to  certain  persons  to  issue  permits  held 
not  arbitrary,  though  no  restrictions  be  placed 
on  the  exercise  of  the  power.— Laorelle  v. 
Bush,  119  P.  953. 

A  requirement  In  an  ordinance  regulating 
moving  picture  exhibitions,  etc,  that  an  ap- 
plicant for  a  permit  specifr  the  street  and 
namber  of  the  place  of  business,  Md  proper 
and  necessafy  to  the  proper  «nf oroement  of  the 
ordinance.— U. 

(O)  Aasaadmeat,  Bav«al,  mr  Forf«ltiiM  mt 
ChMuetw,  and  Dwaotatloa. 

S  48  (Idaho)  Special  charters  held  subject  to 
amendment  only  oy  special  acts;  gener&l  laws 
not  being  applicable  without  consent  of  elec- 
tors.—Eessler  v.  Fritchman,  119  P.  682. 

{48  (Idaho)  "tieneral  election,"  as  used  in 
Const,  art.  12,  1 1,  defined.— Kessler  t.  Friteh- 
man,  119  P.  692. 

Const,  art  12,  |  1,  held  to  reserve  to  city 
organized  under  special  charter  the  right  to 
change  the  form  of  government  by  vote  of  a 
majority  of  the  electors.— Id. 

Act  March  13,  19U  (Sess.  Laws  1811.  p. 
280),  held  a  general  law,  bot  not  niianging  pow- 
ers of  cities  previously  organised  onlws  the 
law  is  adopted  by  the  electors.- Id. 

Under  Act  March  13, 1911  (Sess.  Laws,  1911, 
p.  284)  I  8,  provisions  of  act  held  to  apply 
alike  to  all  cities  previously  organised  under 
special  charter  and  becomlac  orgaidied  under 
the  act— Id. 

m.  t^GiSLATivs  coirrBOL  OF  m- 

mOIPAL  A0T8.  BTOHTS,  AHD 
UABXUTXES. 

164  (Colo.)  The  le^slative  authority  over 

municipal  corporations  ia  plenary,  except  as 
limited  by  the  federal  or  state  Constitutions.- 
Londoner  T.  City  and  County  of  Denver,  110 
P.  150. 

S  73  (Idaho)  Const  art.  7,  S  6,  held  to  pro- 
hibit Legislature  from  imposing  taxes  for  pur- 

goses  of  municipal  corporations. — Fentoo  v. 
ioard  of  Com'rs  of  Ada  Connty,  119  P.  41: 
Independent  School  Dist  No.  1  of  Kootenai 
County  T.  Board  of  County  Com'ra,  Id.  S2. 

IV.  FROCEEDnroB  OF  oouzron.  ob 

OTHER  OOVEBNINO  BODY. 
(B)  Ordinance*  and  Br-i^vva  In  General. 

{  107  (Or.)  An  ordinance  regularly  passed  by 
the  council  of  a  city  and  signed  by  the  actinic 
mayor,  as  authorized  by  Sp.  Laws  1905,  p.  13^). 
I  36,  held  to  become  a  TSlid  Uw  80  d»B  after 
its  approval.— Barton  r.  Becorder's  Court  of 
Vale,  119  P.  349. 

III!  (Or.)  An  emergency  clause  in  an  ordi- 
nance held  to  affect  only  the  time  the  ordinance 
shall  go  into  operation,  and  its  invalidity  does 
not  render  the  ordinance  invalid. — Barton  t. 
Becorder's  Conrt  of  Vale,  119  P.  340. 

One  charged  with  violating  a  provision  of  an 
ordinance  proliibiting  the  sale  of  intoxicating 
liquors  wttnont  ft  license  Md  not  entitled  to 
question  the  validity  of  the  provisions  of  the 
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ordinance  creatine  &  monopoly  of  the  traffic— 
Id> 

The  proviaiooB  of  an  ordinance  forbidding 
tbe  sale  of  intozicatinr  liquors  without  a  license 
are  valid  independently  of  the  provisions  plac- 
ing tbe  liquor  buslneas  in  the  hands  of  one 
person. — Id. 

S  116  (CalApp.)  A  dty  ordinance  providing 
for  a  permit  to  mn  a  moving  picture  exhibition 
held  not  to  repeal,  bat  to  be  in  harmony  with, 
ao  earlier  ormnance  regulating  dmilar  exhibi- 
tiona.— Lanrelle  v.  Bqadb,  119  P.  953. 

VI.  PROPERTY. 

S  223  (Colo.)  Under  Const  art  20,  the  peo- 
ple of  the  dty  and  county  of  Denver  held  au- 
thorized to  adopt  a  charter  containing  provi- 
sions for  the  purchase  or  condemnation  of 
lands  for  parks  and  parkwvB*— I^ndoner 
City  and  County  of  Denver.  119  P.  156. 

Vn.  COZTTRAGTS  IK  OENEBAI.. 

S  244  (Kan.)  A  contract  by  a  city  held  not 
invalid  because  of  a  variance  between  the  con- 
tract and  the  bids.— Martin  v.  City  of  Cbannte, 
U9  P.  877. 

IX.  P1TBLIO  nCPBOTEBCENTS. 

(B)  PrcllMlurr  F*««««aiMni  «»<  Ordl- 
Bane«s  or  Resolaflone. 

1289  (CaL)  Proceedings  for  street  assess- 
ments must  be  based  on  a  compliance  with  the 
statute  authorizing  the  assessment— Bangh- 
awout  V.  Percival,  119  P.  649. 

S  294  (CaL)  The  posting  of  notices  in  street 
assessment  proceedings  hdd  in  compliance  with 
the  Vrooman  act,  as  amended  ter  at,  ISSU.,  p. 
19&— Haughawont  V.  PercivsX  119  P.  649. 

(O)  Contraeta. 

1353  (CaLApp.)  An  assignee  of  a  municipal 
construction  contract  held  bound  to  apply  the 
proceeds  to  claims  of  materialmen  and  sob- 
contractors  before  applying  them  to  its  own 
claim.— Wilson  v.  First  Nat.  Bank,  119  P.  957. 

{ 376  (CaLApp.)  A  complaint  held  to  be 
construed  to  charge  defendant  as  assignee  of 
a  municipal  construction  contract,  and  not  as 
guarantor  of  payment  of  plaintiffs'  claims  as 
sabcontractors.--WilBon  v.  First  Nat  Bank, 
119  P.  957. 

(D)  Damavea. 

8  385  (Wash.)  Under  Laws  1909,  c.  80.  |  1 
(Bern.  &  BaL  Code,  I  7816),  damages  cannot 
be  recovered  from  a  ci^  for  ujaries  to  private 
property  caused  by  casting  surface  water 
thereon  by  the  original  grading  of  streets  and 
alleys.— Wood  v.  City  of  Tacoma,  119  P.  859. 

S394  (Wash.)  A  city  hOd  not  liable  lor  in- 
juries to  a  lot  by  casting  water  thereon  in  ■ 
diffused,  and  not  In  a  concentrated,  form  by 
the  original  grading  of  a  street— Wood  v.  City 
of  Tacoma,  119  P.  ^9. 

A  city  held  not  liound  to  fumiBh  temporary 
drainage  for  lota  pending  the  oritfbul  grading 
and  drainage  of  a  street— Id. 

S  404  (Mont.)  A  complaint,  in  an  action 
against  a  city  for  damages  by  a  change  in  the 

frade  of  a  street  and  the  deed  of  the  property, 
eld  to  sufficieutly  identify  it,  in  view  of  the 
evidcDce.— Drew  v.  City  of  Butte,  119  P.  279. 

In  an  action  against  a  city  for  demagea  by 
a  change  in  the  grade  of  a  street  evidence  held 
to  sufficiently  connect  plaintiff  with  the  title  to 
the  property.— Id. 

(B)  AsaeMments  for  Benefl<a,  and  Speelal 
Taxes. 

S425  (Waah.)  The  right  of  way  of  a  rail- 
road company  whidi  ran  upon  a  public  street 
should  not  be  asaesaed  for  the  erection  of  a 
bridge  over  a  canal  croacing  the  strcet^In  n 
City  of  Seattle,  119  P.  7987 


1 433  (Waah.)  A  munldpality  has  no  power  to 
levy  an  assessment  on  property  located  outside 
its  boundaries  for  the  conatrucaon  of  a  sea  gate 
under  the  diking  act.— Edmonds  Lend  Co.  v. 
City  of  Edmonds,  119  P.  192. 

f438  (Wash.)  Under  Rem.  &  Bal.  Code,  H 
7790,  7795,  7796,  a  special  assessment  can 
only  be  levied  against  property  specially  ben^' 
fited.— In  re  City  of  Seattle.  IJft  P.  W2. 

Under  Rem.  &  BaL  Code,  S  7790.  the  benefit 
to  the  public  resulting  from  an  Improvement 
for  which  the  public  must  stand  part  of  the 
cost,  held  required  to  be  more  tlian  the  benefit 
in  a  general  way  accruing  to  the  dty  by  virtue 
of  every  improvement. — Id. 

f45l  (Wash.)  Under  Laws  1907,  c.  153,  SS 
9.  20,  and  section  23  as  amended  by  Laws 
1909,  c.  211,  the  council  of  a  dty  held  an^ 
thorized  to  make  the  apportionment  of  spedat 
and  general  benefits,  and  where  it  fails  to  do 
BO  tbe  commissioners  must  do  it— In  re  City 
of  Seattie.  119  P.  892. 

S454  (Waah.)  In  proceedinga  to  assess  prop- 
erty for  the  improvement  of  a  street  by  erect- 
ing a  bridge,  evidence  was  not  admissible  of  a 
contemplated  bridge  at  another  street  on  the 
question  of  benefits,  not  being  a  part  of  the 
improvement  in  question.— In  re  City  of  Seattle. 
119  P.  798. 

11488,489  (Wash.)  Owners  of  lands  ontalde 
a  dty  held  not  estopped,  by  their  truatee'a  signa- 
ture to  a  petition  for  a  munidpal  improvement, 
from  questioning  the  validity  of  an  assessment 
for  baneflta.— Edmonds  Land  Go.  t.  City  of  Ed- 
monds, 119  P.  192. 

{1488,489  (Wash.)  Under  Rem.  &  Bal. 
Code,  §§  7532  and  7533,  plaintiffs  held  to  have 
waived  objections  to  a  local  improvement  as- 
aeasment  on  tha  ground  that  it  exceeded  tbe 
50  per  cent  Umlt  prescribed  by  db  charter.— 
Rucker  Broa.  v.  City  of  Everett  119  P.  807. 

8  495  (Wash.)  Courts  will  not  interfere  with 
decisions  by  a  mnnldpal  board  cooceming  a 
street  improvement  aaaeaanient.— In  re  City  of 
Seattle,  119  P.  5. 

8  495  (Wash.)  A  finding  to  commissioners 
under  Rem.  &  BaL  Code,  8  7790,  that  there  is 
no  benefit  to  the  public  resulting  from  an  im- 
provement for  which  the  t^ublic  must  stand  part 
of  the  cost  held  coodasive  on  courts.— In  re 
aty  of  Seattle,  119  P.  852. 

8  503  (Wash.)  Under  Bern.  &  BaL  Code,  88 
7790,  7795,  7796,  the  court  in  proceedings  to 
confirm  an  assessment  must  inquire  whether 
the  property  was  spedally  benefited.- In  re 
City  of  Seattle,  119  P.  862. 

8  508  (Wash.)  The  amotut  to  be  assesaed 
against  property,  within  a  special  aBsesament 
district  subject  to  asseaament  held  subject  to 
l^dal  ce^ew.— In  re  City  of  Seattle,  119  P. 

An  aaaewment  roll  returned  by  commiasion- 
ers  in  proceedinga  to  assess  special  benefits  fbr 
an  improvement  held  evidence  of  tho  jndgment 
of  the  commisRioners.— Id. 

8  514  (Waah.)  An  asaeaament  of  s[»ecial  ben- 
enta  for  an  improvement  held  not  based  on  the 
judgment  of  the  commissioners,  bat  dependent 
on  the  arbitrary  direction  of  the  court,  and  a 
judgment  of  confirmation  must  be  set  aside. — 
In  re  City  of  Seattle,  119  P.  862. 

Z.  POUGB  POWER  Ain>  BEOVLA- 
TIOHS. 

(A)  Delegation,  SbElent*  and  Bxeretae  of 

8  589  (Or.)  An  ordinance  of  the  dty  of  Wood- 
bum  authorizing  search  and  aeisnre  held  void 
for  want  of  charter  authority  and  as  interfer* 
ing  with  interstate  commerce. — Bachelors'  Club 
V.  aty  of  Woodbum,  119  P.  339. 

8581  (CaLApp.)  An  ordinance  regulating  mov- 
ing picture  exhibitions  held  not  Invalid,  dele- 
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rating  legislative  dlBcretion.— Lauielle  t.  Bush, 
119P.  9B3. 

1 603  (CaLApp.)  Ad  orditmoce  prohibiting 
movinv  picture  exhibitions  within  200  feet  of  a 
chntcb  or  achoolhoQae  held  not  to  place  an 
nnnecesaarr  or  nnreasonable  condition  on  the 
conduct  of  the  basiness.— Laorelle  t.  Boah,  119 
P.  9SS. 

XL  VttE  Aim  BBOUXJlTIOir  OF  FUB- 
UO  FLAOBB,  PBOFEBTT, 
AMB  WOBXS. 

(A)  Street*  mnA  Other  Pnblfe  Vmrm, 

{ 663  (Okl.)  Bailwaj  copipany  occupying  a 
street  after  vacation  thereof  held  liable  to  abut- 
ting owners  for  value  of  land  taken  and  depre- 
ciaaon  to  remaining  portion.— Arkansas  Valley 
&  W.  By.  Co.  v.  BuUui,  119  P.  414;  Same  r. 
JoluBon,  Id.  416. 

1669  (Mont.)  The  right  to  use  streets  must 
be  exercised  with  due  recognition  of  the  rights 
of  abutting  owners  to  ingress  and  egress.— 
Iverson  v.  Dilno,  119  P.  719. 

§671  (Mont.)  Oefendasta'  conduct  In  ob- 
structing a  i>ubUc  street  in  front  of  plaintiff's 
place  of  business  held  a  nuisance,  under  Uev. 
Codes,  I  6162.— Iverson  v.  Dilno,  119  P.  719. 

Egolty  «iU  interpose  by  Injunction  to  pro- 
tect one  from  the  maintenance  of  a  nuisance 
by  interfering  with  traffic  In  the  street  In 
front  of  one's  place  of  business.— Id. 

The  annoyance  from  the  maintenance  of  a 
noiaance  by  biterference  with  traffic  on  a  pub- 
lic street  mast  substantially  injure  an  abut- 
ter's ingress  and  egress.— Id. 

1671  (Okl.)  Defendant  by  fencing  certain 
streets  held  to  have  created  a  public  nuisance 
under  Comp.  Laws  1909,  I  4702,  whidi  plaln- 
tiff  could  sue  to  abate  when  sneh  acts  were 
Bpectally  injurious  to  her.— Bevard  v.  Hunt,  119 
P.  589.  . 

.  Under  Comp.  Laws  1909,  f  4757.  no  lapse  of 
time  estops  Injured  party  from  Dringtng  ac- 
tion to  abate  pnbBc  nuisance.— Id. 

K  680, 681  (Okl.)  Const,  art.  18,  |  6a,  re- 
quiring approval  of  electors  to  grant  extension 
or  renewal  of  franchise,  held  not  to  apply  to 
mere  extension  of  the  facilities  employed.— 
Overholser  v.  Oklahoma  Interurban  ?rraction 
Co.,  119  P.  127. 

J 682  (Okl.)  Amendment  of  ordinance  per- 
tting  street  railway  to  extend  its  tracks  gen- 
erally throughout  the  city,  although  original 
franchise  named  certain  streets  which  imght 
be  used,  held  not  repugnant  to  Const,  art.  18, 
|_  5a.— Overholser  v.  Oklahoma  Interurban 
Traction  Co.,  119  P.  127. 

3  703  (Mont)  The  general  public  only  has 
the  right  to  use  streets  for  the  purpose  for 
which  they  were  created. — Iverson  v.  Dilno, 
119  P.  719. 

{706  (Mont.)  In  an  action  for  injuries  to  a 
child  alleged  to  have  been  run  over  by  defend- 
ant's wagon,  evidence  held  to  warrant  a  finding 
that  the  child  was  not  injured  ^  the  wagon. — 
Byrnes  v.  BuHe  Breiring  Co.,  1£B  P.  788. 

XIL  TOBTB. 

(A)  Bxerclse  of  Governmental  and  Corpo- 
rate Powers  Id  Oeneral. 

i723  (Wash.)  A  municipal  corporation  is 
liable  for  injuries  resulting  from  the  negligent 
exercise  of  its  powers  involving  a  violation  of 
a  duty.— Wood  v.  City  of  Tacoma,  119  P.  8B9. 

{74 1  (Mont)  Rev.  Codes.  |  3289.  providing 
for  notice  of  claim  for  injuries  against  a  city 
or  town  by  a  defect  in  public  works,  etc,  held 
inapplicable  to  injuries  to  property.— Kelly  v. 
of  Butte,  119  P.  171. 

1742  (Okl.)  In  action  u^nst  <Aty  and  pri- 
vate person  for  damages  nom  nnisance  In  al- 
ley, i»etition  held  to  suffidentiy  allege  notice  to 


city  of  the  nuisance,  and  negligence  on  its  mrt 
thereafter,  to  be  good  against  demurrer.— City 
of  Pawhuska  v.  Bush,  119  P.  239. 

(O  Defects  or  Obstrnctlons  In  Streets 
and  Other  Pnblle  Ways. 

f  812  (Mont)  Notice  filed  with  city  clerk  of 
a  city  stating  time  and  place  of  an  injury  held 
aofficient  witiiin  Rw.  Codes.  JL  8289.— aSggar- 
man  v.  City  of  Bntte,  119  P.  417. 

(D)  Defects   or   Oftstraetlona   Im  Sewer*. 
Dralas,  and  Water  Ooarses. 

{845  (Mont)  The  measnre  of  plaintiff's 
damages  for  the  negligent  floo'ding  of  a  mine 
held  uie  sum  it  would  cost  to  replace  the  mine 
in  the  same  condition  as  before  it  was  flooded, 
with  Interest,  in  the  discretion  of  the  jury. — 
Kelly  V.  City  of  Bntte,  119  P.  17L 

The  flooding  of  plaintiff's  mine  by  reason  of 
the  adoption  of  a  defective  plan  for  the  con- 
struction of  a  city  sewer  held  not  an  injury 
caused  by  a  defect  in  public  work,  within  Rev. 
Codes,  {  3289,  providmg  for  notice.— Id. 

In  an  action  against  a  city  for  flooding  plain- 
tiff's mine,  whether  flooding  resulted  from  the 
city's  negligence  in  carrying  ont  a  general  plan 
for  the  extension  of  sewers  held  for  the  jury. 
—Id. 

{  845  (Wash.)  Evidence,  in  an  action  against 
a  city  for  damages  to  plaintiff's  property  by 
casting  water  thereon  from  an  alleged  defective 
storm  sewer,  held  to  show  that  the  real  cause 
of  the  water  collecting  upon  plaintiff's  lots  was 
the  raising  of  the  grade  of  a  street  and  the 
alley.— Wood  v.  City  of  Tacoma,  119  P.  859. 

XZIZ.  FISOAX.  MAMAOEMEITT,  PUB- 
UO  DEB!^  8EOUBITIB8,  AJTD 
TAZAXIOV. 

(At  Vmwmr  to  Imear  InOabteteeMi  mad  Hx- 
vendltares. 

1 867  (OkU  Under  Const  art  10,  {  27.  prop- 
osition submitting  to  voters  of  city  the  ques- 
tion whether  it  should  incur  indebtedness  for 
construction  of  electric  light  plant  held  to 
sufficiently  apprise  the  voters  of  the  nature  of 
the  utility.— (Aty  of  Woodward  t.  Baynor,  119 
P.  964.  . 

(C)  Boads  aad  Other  Seearltias,  aad  Slak- 
Fniids. 

§910  (CalJ^»p.)  Specific  charter  authority 
to  issue  municipal  bonds  excludes  the  right  to 
issue  for  purposes  not  specified. — City  of  Long 
Beach  v.  Boynton.  119  P.  677. 

IBM  (Cal.App.)  Long  Beach  City  Charter, 
{  3,  subd.  11.  and  section  21  of  article  11,  held 
to  authorize  bonds  to  construct  a  pier,  but 
not  to  repair  one. — City  of  Long  Beach  v. 
Boynton,  119  P.  «77. 

S9I8  (Cal.App.)  As  construed  with  Long 
Beach  City  Charter,  art  11,  {  21,  and  8t 
1901,  p.  28,  §  3,  authority,  under  Charter,  {  3, 
subd.  8.  to  issue  bonds,  held  limited  to  the  im- 
provements therein  mentioned,  and  not  to  ex- 
tend to  subdivision  11.— City  of  Long  Beach  v, 
Boynton,  119  P.  677. 

{935  (CaLApp.)  St  1911,  p.  421.  held  not 
to  legalize  municipal  bonds  under  an  affirma- 
tive vote  of  two-thirds  of  the  electors  voting 
on  the  proposition,  but  less  than  two-thirds 
of  those  voting  at  the  election. — City  of  Long 
Beach  v.  Boynton,  119  P.  677. 

St.  1911*  p.  421,  hfld  not  to  validate  munici- 
pal bonds  insufficiently  voted  nnder  a  charter. 
— Id. 

XV.  ACTIONS. 

{  1016  (Colo.)  A  city  had  the  legal  capacity 
to  sue  to  cancel  municipal  water  right  obliga- 
tions issued  through  the  fraudulent  conspiracy 
of  its  officers  with  others  for  private  profit- 
City  of  Coldfield  V.  MacDooald.  U9  P.  1069. 
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in  118  name  upon  uie  grouna  oi  conspiracy  oy 
ita  couDcilmen  with  othera  for  the  purchase  of 
the  property  for  which  the  obligations  were 
issued,  held  to  state  a  cause  of  action.— City  of 
Goldfield  T.  MacDonald,  1X9  P.  1069. 

§  1034  (Mont.)  A  complaint  in  an  action  for 
damages  by  a  change  in  the  grade  of  a  street 
held  to  allege  that  the  city  committing  the  act 
waB  at  that  time  a  municipal  corporation  and 
a  body  politic,  within  Rev.  Codes,  {  8202.— 
Drew  v.  City  of  Butte,  119  P.  279. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  S  766. 

NAMES. 

See  Partnership,  |  61. 

%  16  (CaI.App.)  Certain  names  in  a  Judg- 
ment tHeld  idem  sonans  with  those  of  parties 
a^inst  whom  the  Judgment  was  set  op  as  a 
defense. — Kriste  t.  International  Savings  & 
Exchange  Bank,  119  P.  666. 

I  18  (CaLApp.)  In  view  of  Code  Civ.  Proc 
f  1963,  sabd.  findlw  that  defendants  In  a 
judgment  set  up  as  a  defense  were  not  the 
same  parties  as  the  plaintiffs  therein  hel4  un- 
supported.— Kriste  v.  International  SavingB  & 
Bzcbange  Bank,  119  P.  666. 

NAVIGABLE  WATERS. 

See  Ferries;   Statntei,  |  104;   Water*  and 
Water  Courses. 

I.  BIGHTS  OF  PVBUO. 

i  I  (Idaho)  Stream  sufficient  during  high- 
water  season  to  he  used  for  floating  logs  or 
timber  held  navigable.— Idaho  Northern  R.  Co. 
T.  Post  Falls  Lumber  &  Mfc.  Co«  119  P.  1098. 

The  question  of  navigability  of  a  ttream  is 
one  of  fact.— Id. 

The  Question  whether  the  floating  of  logs 
or  timber  on  a  stream  can  be  done  profitably 
held  not  to  affect  the  question  of  navigabili^ 
of  the  stream.— Id. 

Proof  that  a  stream  flowing  throagh  unde- 
veloped territory  has  never  been  atiQxed  for 
the  floating  of  logs  held  to  have  little  weight  in 
determining  its  navigability. — Id. 

I  19  (Idaho)  A  railroad  building  bridges 
across  a  stream  capable  of  being  ased  for 
floating  timber  must  not  unreasonably  obstruct 
navigation.— Idaho  Northern  R,  Co.  v.  Post 
Falls  Lumber  &  Mfg.  Co.,  119  P.  109a 

S20  (Wash.)  Under  Act  Cong.  March  8, 
1880,  i  9,  a  bridge  may  be  built  over  a  navi- 
gable stream  wholly  wluln  a  state,  U  authoriz- 
ed by  the  state  or  a  subdlvldon  thereof,  pro- 
vided tlie  location  and  plans  ere  approved  by 
the  chief  of  engineers  and  by  the  Secretary  of 
War;  Act  Cong.  March  23,  1906.  not  requiring 
a  special  act  of  Congress.— In  re  City  of  Seat- 
tie,  119  P.  798. 

A  condition  attached  to  the  approval  by  the 
Secretary  of  War  of  the  erection  of  a  bridge 
over  a  canal  under  the  jurisdiction  of  the  fed- 
eral government  held  not  to  contemplate  that 
the  Secretary  would  subsequently  arbitrarily 
order  the  bndge  to  be  removed  and  prohibit 
another  to  be  erected  in  its  place.— Id. 

n.  jjuwDs  mrDEB  wateb. 

i  36  (Idaho)  Riparian  owner  on  a  meandered 
stream  held  to  take  title  to  the  center  or  thread 
of  the  stream.— Ulbright  t.  Baislington,  118  P. 

292. 

Riparian  proprietor  on  a  meandered  lake, 
drcular  in  form,  held  to  take  to  side  line  ex- 


$30  (Ur.)  High-water  mark,  constituting  a 
boundary  between  a  riparian  owner  and  the 

gablic,  defined.— Sun  Dial  Ranch  v.  May  Land 
lo.,  119  P.  768. 

The  margin  of  the  bed  of  a  river  which  lies 
between  high  and  low  water  mark  heU  tbe 
beach  or  shore,  actually  forming  a  part  of  tbe 
bed  of  the  river.— Id. 

The  "bank  of  a  river"  defined.— Id. 

Where  a  stream  is  intended  to  be  meandered 
by  public  surveys,  the  stream,  end  not  the  ac- 
tual meander  line  as  run  on  tiie  ground,  is  the 
true  boundary  of  the  riparian  owner.— Id. 

J  37  (Cal.)  "Tidelands,"  as  used  in  Const, 
art.  16,  S  3.  defined.— San  Pedro,  L,  A.  &  S.  L. 
R.  Co.  V.  Hamilton,  119  P.  1073;  Same  v.  Nel- 
son, Id.  1077. 

Const,  art.  15,  §  3,  held  not  to  preclude  a 
lease  of  tidelands  by  the  state  to  private  per- 
sons or  corporationB  for  a  term  of  year8.—Id. 

m.  BIPABXAlf  AKD  ZJTTOBAIi 
BIGHTS. 

S3S  (Idaho)  Care  required  of  railroad  build- 
ing its  road  along  a  stream  capable  of  being 
used  for  floating  timber  stated.— Idaho  North- 
em  R.  Co.  V.  I^at  Falls  Lumber  &  Mfg.  Co., 
119  P.  1008. 

One  utilizing  a  stream  for  floating  logs  held 
required  to  exercise  care  proportionate  to  nat- 
ural conditions  of  the  stream,  and  the  liability 
of  inflicting  injury  upon  others.— Id. 

S44  (Or.)  "Accretion"  defined.— Son  Dial 
Bancb  v.  May  Land  Co.,  119  P.  768. 

NEGATIVE  PREGNANT, 

Sea  Pleading.  }  126. 

NEGLIGENCE. 

See  Bonndariea.  1  63;  Carriers,  S!  228,  283, 
318;  Chattel  Mortgages,  §  176;  Damages, 
i  62;  Electricity;  Evidence,  8  264;  Master 
and  Servant;  Municipal  Corporations,  8$  723, 
845;  Pleading,  S  34;  Street  Railroads,  H  03- 
117;  Theaters  and  Shows,  |  6;  Waters  and 
Water  Courses,  i  eZ. 

I.  ACTS  OB  OMISSIONS  OOITSTITirr* 
IN6  NEOUOENOE. 

(A)  PeraonKl  Oondvet  tn  a«ner»l. 

S  I  (Okl.)  Elements  of  actionable  negligence 
stated.— Chicago,  R.  L  &  P.  Ry.  Go,  v.  Mcln- 
tlre,  118  P.  1006. 

m.  CONTBCBITTOBT  HEOIiIOEirCE. 

(A)  PenoBs  laJaMd  1b  OeB«x«l> 

S65  (Okl.)  "Contribntoi7  negligence"  defln- 
ed.— La  Dow  v.  Oklahoma  Gas  &  JBlectric  Co., 
119  P.  250. 

i  82  (Idaho)  In  an  action  for  personal  inju- 
ries, plaintiff,  whose  contributory  negligence 
was  a  proximate  cause  of  the  injury,  held  not 
entitled  to  recover,  notwithstanding  negligence 
of  defendant.— Rippetoe  v.  Feely,  119  P.  466. 

To  prevent  recovery  by  reason  of  contribu- 
tory negligence  want  of  care  of  person  injured 
must  be  a  proximate  cause  of  tbe  injury. — Id. 

S  83  (Idaho)  Where  negligence  of  plaintiff 
contributes  to  bis  injury,  negligence  of  defend* 
ant  held  not  to  relieve  plaintiff  from  effect  of 
his  negligence.— Rippetoe  v.  Feely,  119  P.  465. 

nr.  AcnoHs. 

(A)  WUmht  of  AMtUm,  Partlu,  FvcllmlauT 
rroeeedlnvB,  and  Plendlava. 

J  lit  (Cal.)  The  complaint,  not  alleging  neg- 
ligence in  respect  to  the  matter  which  was  the 
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proximate  cana«  of  the  accident,  l»nt  only  in  re- 
spect to  anotlier  matter,  held  to  state  no  cause 
of  action.— Marsiglia  t.  Dozier,  119  P.  600. 

(B)  BTldence. 

.  ^121  (Mont.)  A  plaintiff  sning  for  a  personal 
injury  nefcli^ently  inflicted  bas  the  burden  of 
proving  defendaafs  negligence. — ^Byrnes  t. 
Batte  Breviog  Co.,  119  P.  788. 

S  134  (Kan.)  Bule  as  to  saffidency  of  dr- 
cnmatances  to  show  negligence  stated.— Dun- 
con  T.  Atchison,  T.  &  8.  r.By.  Co.,  119  P.  306. 

(O)  Tvtml,  JsdsBieBtt  and  Rvrlaw. 

i  136  (OaL)  The  existence  ot  contribotory 
negligence  la  generally  a  Jnry  qnestion.^-Jacob- 
Bon  r.  Oakland  Meat  &  Packing  Co.,  119  P. 

tioa. 

S  136  (Colo.)  It  is  only  when  the  facts  are 
andisputed,  and  are  such  that  reasonable  men 
can  fairly  draw  but  one  conclasion,  thKt  negli- 
gence is  a  question  for  the  court. — Jackson  v. 
Yak  Mining,  Milling  &  Tunnel  Co.,  119  P.  10e& 

NEGOTIABLE  INSTRUMENTS. 

See  Bins  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  New  Trial,  |  104. 

NEWSPAPERS. 

See  Process. 

f  5  (OkL)  Cause  of  action  for  publication  of 
delinquent  tax  list  fteld  to  accrue  nnder  Wil- 
son's Ber.  A  Ann.  St  1908.  |  fSOSl,  at  the  time 
of  the  last  pnblloation.— StUlwater  Advance 
Printinff  &  Paulshing  Co,  t.  Board  of  Com'rs 
of  Payne  County,  119  P.  1002. 

NEW  TRIAL 

See  Appeal  and  Error,  58  562,  050,  754,  870, 
977,  1015, 1151,  1177:  Criminal  Law.  SS  907- 
912,  10^^,  1087.  1109,  1106,  1186. 

X.  NATUAB  AMD  80OPE  OF  BEBCEDT. 

I  12  (Kan.1  The  pendency  of  a  motion  tor  a 
new  trial,  wnere  judgment  has  been  tendered, 
will  not  star  execution.— Povell  t.  Bradley,  119 
P.  543. 

H.  GROUNDS. 

(D)  lUavaaltflcmtloB  or  MlacondHct  of  or 
Affee<iiiB  Jury. 

f  52  (Wash.)  That  a  verdict  was  reached  by 
the  quotient  method  doea  not  show  misconduct 
of  jurors  warranting  a  new  trial,  unlesa  they 
agreed  in  advance  to  be  bound  by  iL—Wiles  v. 
Northern  Pac.  By.  Co.,  119  P.  8ia 

(F)  Terdlct  or  FlDdlDK*  Contrai7  to  I<nvr 
or  Evidence 

172  (Wash.)  The  trial  judge  may  grant  a 
new  trial  whenever  the  verdict  in  his  opinion  is 
against  the  weight  of  the  evidence.— McGraw  v. 
alanhattan  Co.,  119  P.  822. 

(H)  Newlr  IMacoTcred  Evidence. 

S 104  (Wash.)  Bailroad  company  sued  for 
ejecting  a  passmger  held  not  entiUed  to  a  new 
trial  on  account  of  absent  witnesses  where  their 
evidence  was  cumulative.— Wiles  v.  Northern 
Pac.  By.  Go.,  119  P.  810. 

m.  PBOOEEDIIIQB  TO  PBOCUBE 
NEW  TRIAIi. 

1 128  (Kan.)  Motion  for  new  trial  held  to 
'  mean  that  special  findings  are  against  the  evi- 
dence.—Swau  V.  Bevis  Bock  Salt  Co.,  119  P. 
«71. 


1 140  (Waah.)  The  burden  is  on  movant  for 
a  new  trial  to  show  misconduct  of  jnrors. — 
Wiles  V.  Northern  Pac  By.  Co.,  119  P.  810. 

I  143  (Wash.)  While  nnder  the  Washington 
statute  a  juror  may  impeach  his  own  verdict, 
the  evidence  must  be  complete  and  certain. — 
Wiles  v.  Northern  Pac.  By.  Co.,  119  P.  810. 

I  ISO  (Wash.)  Bailroad  company  sued  for 
ejecting  a  passenger  hetd  not  entitled  to  a  new 
trial  on  account  of  absent  witnesses,  where 
no  affidavits  were  produced.— Wiles  v.  North- 
em  Pac.  Ry.  Co.,  110  P.  810. 

I  157  (Okl.)  The  overruling  of  a  motion  for 
a  new  trial  pro  forma  is  not  error  sufficient  to 
^uire  a  reversal.— Terry  v.  Pamell*  119  P. 

NOISE. 

See  Eminent  Domain,  |  104. 

NONRESIDENCE. 

See  Appeal  and  Error,  8  684;  Executors  and 
Administrators,  {  20;  Limitation  of  Actions, 
4.  84;  Bemoval  of  Causes,  {  49;  Venue, 
6S. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NONSUPPORT. 

See  Divorce,  (  31. 

NOTARIES. 

See  DeiKiHltions,  I  76. 

NOTES. 

See  Bins  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  U  417,  564,  666,  668, 
596,  607,  671,  837;  Bms  and  Notes,  ||  839, 
342,  870;  Corporations,  {  448;  Counties, 
{  178;  Criminal  Law,  §{  1081,  1109;  Dam- 
ages, I  40;  Depositions,  fS  99,  111;  Elec- 
tHcity,  i  16;  Execution,  J|  222,  256;  Fish; 
Game;  Ilighways,  t  7;  Husband  and  Wife, 
I  299;  Insurance,  |  286;  Umitation  of  Ac- 
tions. (  36:  Master  and  Servant,  81  125.  217. 
235,270,289;  Mechanics' Liens,  I  99;  Mines 
and  Minerals,  S  77;  Municipal  Corporations, 
«  294,  741,  742,  812;  Principal  and  Surety,  f 
139;  Process;  Tsxation.  H  6fE2,  679,  685, 
704,  734,  7^^:  Vendor  and  Purcbaaer,  f  214; 
Waters  and  Water  Courses,  S  17. 

<  2  (Ean.)  "Actual  notic^  dsflned.— Nordman 
V.  Bau,  119  P.  351. 

NUISANCE. 

See  Agricultiire;  Constitutional  Law,  {  63; 
Eminent  Domain,  (I  2,  104;  Municipal  Cor- 
porations, H  671,  T42. 

I.    PRIVATE  NirtSANOES. 

(A)  Hatnre  of  Injnrr.         Uabllltr  Thero- 

for. 

I  I  (Mont.)  Nuisance  defined.— Iverson  t. 
DOno,  119  P.  719. 

H,  PUBUC  HUISANOEfl. 

(B)  Bl«lita  Md  RemedlM  Of  Private  Pei^ 

■ona. 

172  (Mont.)  Under  Bev.  Codes,  9  6171.  htld 
immaterial  that  the  acta  sought  to  be  restrain- 
ed as  a  private  nuisance  also  constituted  a 

Enblic  nuisance;  plaintiff's  injury  differioK  in 
Ind  and  degree  from  that  to  the  pnbUc;— Iver- 
son T.  Dilno,  119  P.  7ia 
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OATH. 

See  Counties,  |  85. 

1 1  (Okl.)  "Oath"  defined  by  Comp.  Laws 
1909,  i  2177.— Town  of  Checotafa  t.  Tovn  of 
Enfaaia,  U»  P.  1014. 

OBJECTIONS. 

See  Appeal  and  Error,  ft  192;  Crindnal 
Law,  fl  1082,  1043.  llli  1120;  D^poritiojaa, 
1^111:  FlMding,  H  406,  418;  Trial,  H  dl. 

OBLIGATION  OF  CONTRACTS. 

See  GonstltatioDal  Law,  H  S9,  162. 

OBSTRUCTIONS. 

See  HiKhwara,  IS  7,  159;  Monicipal  Corpora- 
tiona,  I  OTl;  Navigable  Waters,  |  Ifi;  Wa- 
ters and  Water  CourseB,  |  62. 

OFFICERS. 

See  Attorney  General;  Banks  and  Banking. 
II  8i  100:  Bribery;  Constitutiooal  Law,  I 
eS;  GooDties.  H  81.  U4;  Criminal  I«w,  i 
607;  FIsli;  Game;  Indians,  fl  27;  Judges; 
JuaticeB  of  the  Peace;  Mandamus;  Munid- 
pal  Corporations,  U  1016.  1034;  Quo  War- 
ranto; Becetren;  Schools  and  School  Dis- 
tricts, i  108;  SUtes,  |  41;  Woods  and  For- 
ests. 

L  APPomnoBirT.  ouautioatiow, 

AMD  TENimE. 
(G)  ReslcnatloB,  8«Bp«nrt«m,  or  WUmmrml. 

i  74  (Mont.)  Proceeding  under  Rev.  Codes, 

J 0006,  to  remove  an  officer  for  receiving  U- 
egal  fees  held  to  be  a  criminal  nroceeding.— 
State  T.  District  Court,  SUver  Bow  Coontr, 
119  P.  1103. 

m.  BIOHTS,  POWERS,  DUTZI»»  AlTD 

ifABiunss. 

{  94  (Hont)  The  Legislature  may  exact  ex- 
tra duties  of  a  public  officer  without  providing 
compensation  for  such  datiea.— State  t.  Dis- 
trict Gourt.  Silver  Bow  Cotmty.  119  P.  IIOS. 

i  05  (CalApi>.)  Where  a  salary  of  an  of- 
fice is  being  paid  to  one  holding  it  under  color 
of  right,  mandamus-will  not  lie  to  compel  pay- 
ment of  such  salary  to  another  until  the  tiUe 
to  the  office  has  been  determined. — Black  v. 
Board  of  Police  &  Fire  Gom'rs  of  Oi^  of  San 
Jose,  119  P.  674. 

i  100  (OkL)  A  deputy,  appointed  to  hold 
diuing  pleamre  of  prindpal,  held  not  to  hold 
for  a  term,  within  Const,  art.  23,  i  10.  pro- 
hibiting a  change  of  salary  of  any  poltUc  officer 
during  his  term  of  office.— Board  of  Com'rs  of 
Muskogee  County  v.  Hart.  119  P.  132. 

OIL 

See  Mines  and  Minerals,  H  56-79. 

OPENING. 

See  Judgment,  |  844. 

OPINION  EVIDENCE 

See  Criminal  Law,  |  448;  Evidence*  H  471- 
668> 

OPTIONS. 

See  Bills  and  Notes,  g  526;  Brokers,  |  49: 
Gancellation  of  Instruments;  Contracts,  | 
172;  Counties,  $  178:  Estoppel,  |  68;  Ven- 
dor and  Purchaser,  8  18. 

ORAL  TESTIMONY. 

Bee  Evidence.  S  178. 


ORDERS. 

See  Appeal  and  Error;  Bail,  |  73;  Certiorari; 
IKvorce,  |  246:  Master  and  Servant,  I  245; 
Moitgafea,  |  502;  Parent  and  Child,  f  17. 

ORDINANCES. 

See  Muiddpal  Corporations.  |{  7,  107-116, 
680—603,  682. 


PARDON. 


See  Convicts. 


PARENT  AND  CHILD. 

See  Appeal  and  Error,  I  894;  Damages.  1  99; 
Divorce,  !|  803.  312;  Evidence,  S  320; 
Fraudulent  Conveyances,  8  96;  Guardian 
and  Ward, 

I  7  (Colo.)  Both  parents  may  join  in  a  suit 
for  the  death  of  a  child  resultrng  from  a  breach 
of  contract  to  properly  care  for  him,  etc. — 
Bailey  v.  College  of  Sacred  Heart,  119  P.  1067. 

The  complamt  in  an  action  by  parents 
against  a  school  corporation  for  breach  of 
contract  to  care  for  plaintiffs'  child,  resulting 
in  its  death,  held  not  to  show  tliat  defendant 
was  a  purely  eleemosynary  corporation,  and  to 
be  Bumcient. — Id. 

I  17  (CaLApp.)  A  parent  cannot  be  Impris- 
oned for  a  failure  to  obey  an  order  of  court 
directing  the  support  of  a  diild  of  tender  years 
unless  fie  has  the  ability  to  comply  with  the 
order.— Ex  parte  BIcCandlesa.  110  P.  100. 

PARKS. 

See  Eminent  Domain,  1  41;  Munldpal  Corpo- 
rations, I  223. 

PAROL  EVIDENCE. 

See  Evidence,  {{  897-455. 

PARTICULARS. 

Bill  ot  see  Pleading,  8  317. 

PARTIES. 

See  Appeal  and  Error,  H  327-836;  Continu- 
ance, It  46:  Corporations.  IS  100,  217.  320, 
518;  Descent  aud  Distribution,  |  91;  Eject- 
ment, 8  l7;  Judgment,  8  240;  Mortgages.  88 
427,  434;  Quo  Warranto,  8  62. 

V.  DEFECTS.  OBJECnOM,  AND 
AMENDMENT. 

8  75  (Okl.)  Under  the  Code,  misjoinder  of 
narties  is  not  a  ground  for  demurrer.— City  of 
Pawhuska  v.  Rush.  119  P.  239. 

8  96  (Or.)  Any  impropriety  in  Joining  one  as 
a  defendant  in  foreclosure  was  waived  by  his 
answer,  asldng  affirmative  relief.— Johnson  v. 
White,  119  P.  TO. 

PARTITION. 
See  Contracts,  8  111;  Divorce,  8  249. 

PARTNERSHIP. 

See  Appeal  and  Error,  8  178;  Corporations,  8 
SO;  Justices  of  the  I^ace,  8  47. 

I.  THE  REZJLTIOir. 
(B)  As  to  Third  Persoas. 

8  41  (Okl.)  Stockholders  failing  to  organize  a 
corporation  held  partners.— Lynch  v.  Perryman, 
119  P.  229. 

H.  THE  FIRM.  ITS  NAME.  FOWEBS, 
AND  PROPEBTT. 

864  (Wash.)  An  objection  that  plaintirs 
partners  were  doing  Inisiness  under  an  assnm- 
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ed  name  and  had  not  filed  the  certificate  re- 
Quired  by  Rem.  &  Bal.  Code,  |  8369  et  aeq., 
was  not  available  where  it  was  not  taken  hy 
answer.— Hale  v.  City  Gab,  Carriage  &  Trans- 
fer Co.,  119  P.  837. 

-Where  plaintiffs'  partnership  name  contained 
the  names  of  all  the  partners,  plaintiffs  were 
not  bound  to  file  a  certificate  of  such  names 
under  Rem.  &  Bal.  Code,  Si  836S,  83T2.— Id. 

Vn.  DISSOLUTION,  SETTIiEHEIfT, 
AND  AOCOTTNTINO. 

(D)  Aetlona  for  Dlmolntlon  and  Aeooant- 

S327  (CalApp.)  A  complaint,  in  an  action 
for  the  dissolution  of  a  firm  and  for  an  ac- 
connting,  held  not  to  preclude  the  court  from 
finding  the  exact  condition  of  the  firm  ac- 
coonta.— Brandt  T.  SalomonBon,  119  P,  946. 

PART  PERFORMANCE 

See'rrandB,  Statute  of,  $  12a 

PASSENGERS. 

See  Carriera,  H  258-282. 

PATENTS. 

See  Mines  and  Minerals,  S  41;  Pnbjie  Lauds, 
fi  U4. 184%. 

PAYMENT, 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
SI  427,  509;  Chattel  Mortgages,  S  41;  In- 
surance; Interest,  {  60;  Mecnanics'  Iiiens,  t 
239;  Mines  and  Minerals,  {  79;  Principal  ana 
Agent,  §  24;  Principal  and  SuretT,  I  200; 
Sales.  SJ  101.  174,  187;  Specific  Perform- 
ance, i  92;  Subrogation. 

PENALTIES. 

See  Homldde,  |  882. 

PERJURY. 

See  Criminal  Law,  S  942. ' 

X.  OFFENSES   AND  BESPONSIBIUTT 
THEBEFOB. 

I  10  (OkL)  "Deposition,"  as  used  in  Gomp. 
Laws  1900,  S  21^.  held  to  include  "aifidaTif ' 
in  view  of  section  2965.— Town  of  Checotah  t. 
Town  of  Eufaula,  119  P.  1014. 

Test  of  sufficiency  of  affidavit  under  Comp. 
Laws  1909,  S  2182,  relating  to  perjury,  stated. 

PERSONAL  INJURIES. 

See  Appeal  and  Error,  88  1050,  1058,  1064: 
Carriers.  SS  283.  318;  Constitutional  Law,  i 
287;  Courts.  {  8;  Damages.  §S  62,  99,  132, 
158,  214;  Electricity;  Evidence.  IS  129.  472, 
481;  Master  and  Servant;  Municipal  Corpo- 
rations, f  706;  Negligence;  Railroads,  SS 
301.  352:  Street  Bai&oads,  SS  93-117;  Trial, 
I  242. 

PETITION. 

See  Appeal  and  Error,  S  361;  Ball,  S  73; 
Counties.  S  178;  Highways.  S  90;  Pleading. 

PHYSICIANS  AND  SURGEONS. 

See  Bridence,  f  471;  Intozicathic  Liqoon,  { 
224. 

PICTURES. 

See  Mandamos,  |  14;  Theaters  and  Showa. 

PLEA. 

See  Criminal  Law.  S  292. 


PLEADING. 

See  Accord  and  Satisfaction;  Action,  |  88; 
Appeal  and  Error,  SS  171,  173,  192-197,  724, 
889,  917,  959,  1039,  1041.  1042,  1078,  1170; 
Appearance;  Brokers,  S  82;  Cancellation  of 
Instruments;  Contracts,  |  346;  Corporations, 
SS  190,  518;  Courts,  tS  169,  212;  Damagea. 
S  15S;  Dismiasal  and  Nonsuit;  Divorce.  SS 
101,  150;  Ejectment,  fi  93;  Forcible  Entry 
and  Detainer,  SS  27,  80;  Indians,  I  1;  In- 
jonction.  1 118;  Judgment  M  868,  949;  Ubel 
and  Slander.  SS  38.  97;  IMe  Estates,  f  28: 
Mandamus,  I  164;  Master  and  Servant.  H 
258-264;  Mhies  and  Minerals,  S  88;  Mort- 
gages, S  454;  Municipal  Corporations,  SS  404, 
742,  1034;  Negligence,  |  111;  Parent  and 
Child,  S  7;  Parties,  8  9o;  Partnership,  SS 
64,  327;  Quo  Warranto,  S  52;  Removal  of 
Causes,  »  86,  89;  Sales,  U  355.  418,  479; 
Specific  Performance.  SS  114,  116.  116%; 
Taxation,  |  611;  Waten  and  Water  Coan- 

,  ea,  I  88. 

Z.  FORM  AND  AlABOATfOHS  IH  OBN- 
EBAIm 

{  t  (Idaho)  TTnder  Bev.  Codes.  |  4162.  the 
pleadings  in  an  action  are  the  complaint,  the 
demnrrer  to  the  complaint,  the  answer,  and  the 
demurrer  to  the  anBwer.^NobBch  v.  Soott,  119 
P.  296. 

S  20  (Okl.)  Willfal  or  intentional  act  of  em- 
ployer and  failure  to  exercise  ordinal  care 
held  properly  pleaded  in  altematlTe  in  one 
count— Chicago,  R.  L  ft  P.  By.  Co.  T.  Mcln- 
tire.  119  P.  1008. 

S34  (Idaho)  Under  Rev.  Codes,  SS  4161. 
4207,  all  pleadings  must  be  liberally  conatmed, 
with  a  view  to  substantial  justice.— Nobach  v. 
Scott.  119  P.  295. 

S  34  (OU.)  A  petition  eontaining  general 
averments  of  negligence,  and  stating  t£at  the 
negligence  "hereinbefore  complained  of  conaiit- 
ed  in  this,"  presents  only  such  issues  as  are 
found  in  the  specific  allegations.-^bicago.  B. 
L  &  P.  Ry.  Co.  T.  Mclntire.  119  P.  1008. 

n.  DEOLABATION,  OOMPIAINT,  PE- 
TITION, OB  STATEBIENT. 

S  52  (Ean.)  One  suing  a  milling  company  and 
a  railroad  company  for  joint  obstruction  of  a 
river  held  improperly  required  to  separately 
state  and  number  his  causes  of  action. — Arnold 
T.  Chicago,  B.  L  ft  P.  B7.  Co.,  110  P.  373. 

m.  PLEA  OB  ANSWEB.  OBOSS-OOSE- 
PLAINT,  AND  AFFIDAYIT 
OF  DEFENSE. 

(A)  Deteoaes  Ik  Oenend. 

S93  (Mont.)  A  defendant  may  plead  incon- 
sistent defenses,  if  they  are  not  so  Incompatible 
as  necessarily  to  render  one  absolutely  false. — 
O'DonneU  v.  City  of  Butte,  119  P.  281. 

f  t3  (Okl.)  Defendant  in  an  action  for  slander 
may,  under  Comp.  Laws  1900,  SS  5634,  5666, 
set  up  as  a  defense  a  general  denial  and  that 
the  language  used  was  true.— Wallace  v.  K open- 
brink,  119  P.  579. 

(O  Tr^veraea  or  DenlKl*  aad  AdmimlOBa. 

S  126  (Idaho)  "Negative  oregnant"  -  defined.— 
Nobach  V.  Scott,  119  P.  296. 

S  129  (Gal.)  The  allegations  of  a  cross -com- 
plaint in  a  suit  to  quiet  title,  when  not  denied* 
stand  M  admitted.— Wright  t.  An^o-CalUor- 
nlan  Bank.  119  P.  60L 

IV.  BSPLioAnoir  ob  bbpi.t  and 

SUBSEQinSNT  PLEADIirCW. 

1 180  (Kan.)  In  ejectment  it  was  Improper 
to  permit  pluntlfl.  over  objection,  to  file  a  re- 
ply BcttlDgjip  a  cause  of  action  to  quiet  title, 
-^ear  t.  Kenyon,  119  P.  718. 
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was  filed  without  preriooB  leave  of  court  can- 
not be  raised  by  denmrrer^Harrey  t.  HeigB, 
119  P.  941.  w  • 

i  192  (Colo.)  If  a  complaint  states  a  cause 
of  action,  objectione  thereto  for  indefiniteneas 
or  informality  in  the  ailegations,  should  be 
taken  by  motiOD  and  not  by  demurrer.—Gity  of 
Goldfield  T.  MacDonald,  119  P.  1069. 

§  208  (Colo.)  A  special  demurrer  held  not  to 
Boffidenuf  point  out  defects  in  the  complaint 
complained  <d  so  that  it  would  not  be  consid- 
ered.—Cty  of  Goldfield  V.  MacDonald,  119  P. 
1069. 

S2I4  (Colo.)  A  demurrer  admits  of  all  the 
material  facts  alleKed  in  the  complaint — City 
of  Goldfield  v.  MacDonald,  119  P.  1069. 

{220  (Colo.)  Where  the  complaint  was  de- 
murred to  on  several  pounds,  a  general  or- 
der sustaining  the  demurrer  determined  every 
legal  issue  tendered  in  favor  of  defendant,— 
dTty  of  Goldfield  v.  MacDonald,  119  F.  1068. 

VI.  AMEHSED  AMD  flUPFIiEBIBHTAIi 

PI.EADIHGB  AHD  BEPUBADSII. 
« 

1 236  (CaLAppO  An  order  denying  relief  un- 
der Code  Civ.  Proc.  I  473,  authorizing  the 
court  to  allow  amenaments,  is  within  the 
court's  di8cretioii,r-Blumer  v.  Mayhew,  119  P. 
202. 

1236  (CaLApp.)  Code  Civ.  Proc  S  473,  JteU 
to  confer  discretion  on  a  trial  court  to  grant 
amendments  to  pleadings  at  any.  time  before, 
during,  or  after  the  trial  in  the  furtherance  of 
justice.— San  Francisco  &  Suburban  Home 
Bldg.  Society  v.  Leonard,  119  P.  406. 

Great  liberality  should  be  shown  by  a  trial 
court  in  permitting  the  amendment  of  plead- 
ings where  it  can  be  done  without  working 
great  delay  and  will  facilitate  the  production 
of  all  the  facts  bearing  on  the  questions  in- 
volved in  the  action.— Id. 

(236  (Cal.App.)  Leave  to  amend  a  com- 
plaint is  properly  refused  where  it  is  clear 
that  by  no  amendment  could  a  cause  of  action 
be  stated  within  the  court's  Jacisdictioii.— Beeg 
T.  McArthnr,  119  P.  105. 

VTL  SIOHATUBE  AND  VERIFICATION. 

1 288  (Idaho)  Under  Rev.  Codes,  |  4198, 
pleadings  must  be  signed  by  a  resident  attor- 
ney.—Nobach  V.  Scott,  119  P.  295. 

IX.  BUX  of  PABTICUI.ABS  AND 
OOFT  OF  ACCOUNT. 

{317  (Mont.)  Id  an  action  for  wages  and 
expenses  Incurred,  an  affidavit  setting  up  facts 
showing  an  account  stated  held  sufficient  excuse 
for  failure  to  file  a  bill  of  particulars.— Cohen 
T.  Clark,  119  P.  77S. 

ZI.  MOTIONS. 

§  343  (Colo.)  A  motion  for  judgment  on  the 

S leadings  cannot  take  the  place  of  a  general 
emnrrer  to  the  complaint.— Whitehead  v.  John- 
son, 119  P.  472. 

S  356  (Ca].App.)  That  an  amended  complaint 
was  filed  without  previooa  leave  of  court  can 
be  raised  by  motion  to  strike. — Harvey  v. 
Meigs,  119  P.  941. 

{364  (Idaho)  Averments  of  probative  facts 
as  a  separate  defense  which  might  be  proven 
under  general  or  specific  denials  should  be 
stricken  on  motion.— Nobach  v.  Scott,  119  P. 
295. 

S  368  (Mont.)  A  complaint  not  showing  af- 
firmatively from  its  face  that  it  stated  more 
than  one  cause  of  action  held  sufficient  as 
against  a  motion  to  separato.— Cohen  v.  Clark. 
119  P.  775. 


every  material  allegation  constituting  plain- 
tiffs cause  of  action.— O'Donnell  ■  v.  City  of 
Butte,  119  P.  281. 

A  general  denial  does  not  raise  an  issue  up- 
on an  allegation  that  a  certain  person  is  Ihe 
duly  appointed,  qualified,  and  acting  guardian 
of  minor  plaintiffs. — ^Id. 

An  answer  held  not  to  have  raised  an  issue 
on  plaintiffs*  allegation  that  their  property  was 
located  within  a  city.— Id. 

i  380  (Idaho)  Admission  of  evidence  relating 
to  matters  stricken  from  complaint  Md  error. 
— Unfried  v.  Libert,  119  P.  885. 

{ 387  (Or.)  Where  a  complaint  based  the 
right  to  recover  upon  certain  grounds,  plain; 
tiff  cannot  recover  upon  others,  tor  a  party 
may  not  alter  his  theory  of  action.— United 
States  Mat  Bank  of  Vale  t.  First  Trust  & 
Savings  Bank  of  Brogan,  119  P.  848. 

XIII.  PEFEOTB  AND  OBJECTIONS, 
WAIVBR.  AND  AIDER  BY  VER- 
DICT OR  JUDGMENT. 

S  406  (CaLApp.)  An  objection  to  a  com- 
plaint for  uncertainty  is  waived  by  failure  to 
demur  on  that  ground.— Wilson  v.  First  Nat. 
Bank,  119  P.  957. 

{406  (Mont)  Under  Rev.  Codes.  {  6539, 
objection  to  a  complaint  on  the  ground  of  in- 
definltenesa  held  waived  by  a  failure  of  a  spe- 
cial demnrrer  to  specifr  snch  objecti<m.-^o- 
hen  V.  Clark.  119  P.  TTO. 

{4)8  (Wash.)  By  answering  and  proceeding 
to  trial  on  the  merits,  defendant  held  to  have 
waived  error  in  overruling  a  demnrraz.— John- 
son T.  Johnson,  119  P.  22. 

PLEDGES. 

See  Estoppel,  {  118. 

PLUMBERS. 

See  Idcensea. 

POLICE. 

See  Bribery. 

POLICE  JUSTICES. 

See  Judges,  {  IL 

POLICE  POWER. 

See  Agriculture;  Constitntional  Law,  |{  68, 
70,  81,  208.  » 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possession;  Kjectment,  (  05b 

POWERS. 

See  Mortgages,  {{  858-870. 

PR>ECIPE. 

See  Appeal  and  Error,  {  430. 

PREGNANCY. 

See  Oriminal  Law,  {  860. 

PREJUDICE. 

See  Appeal  and  Error,  »  925,  1026-1071: 
Crimbial  Iaw.  H  1166^-1175;  Estoppel,  { 
68;  Judges,  {  51. 
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PRELIMINARY  EXAMINATION. 

See  Criminal  Law,  1  643. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  |8  135-163. 

PREMIUMS. 

See  Insarance. 

PRESCRIPTION. 

See  Advene  PoBBesBion;  limitation  t^  Ac- 
tione;  Waten  and  Water  Courses,  {  138. 

PRESENTMENT. 

See  Billa  and  Notes,  %  &87. 

PRESUMPTIONS. 

See  Appeal  and  Error,  §S  900-935,  1019.  1031: 
Criminal  Law,  {8  306,  313;  Evidence.  88 
80,  83. 

PRINCIPAL  AND  ACCESSORY. 

See  Banks  and  Banking;  Ciimlnal  Law,  8i 
50,  607. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error.  |8  216,  1002:  Attorney 
and  Client;  Banks  and  Banking,  §  84;  Bllla 
and  Notes,  8  509;  Brokers;  Commerro.  I 
46:  Corpowtions.  8S  289.  320.  4g4^^.  6W; 
Evidence,  |  243;  Insurance,  H  88,  103,  129. 
142,  238.  665. 

I.  THE  RELATION. 

(A>  Creation  am*  Bxiatenev. 

S  23  (Wyo.)  An  agency  for  the  shipment  of 
goods  held  BUfficlent&  established  by  the  testi- 
mony of  the  plaintiff,  in  an  action  for  the  loss 
of  the  goods,  and  the  agent  for  shipment.— 
Oregon  Short  Line  Ky.  Co.  v.  Blyth,  119  P. 
875. 

8  24  (Okl.)  In  action  by  mortgagor  against 
mortgagee  for  an  accounting,  whether  pay- 
ments to  one  of  the  defendants  were  made  to 
him  as  authorized  agent  of  the  mortgagee  MM 
for  the  jury.— McNabb  r.  Hunt,  110  P.  2ia 

XL  MOTVAL  BIOHTg_,  DUTIES,  AND 
LIABEUTIB8. 

(A)  Kxcootton  of  Accney. 

851  (Kan.)  Attorneys  Ui  fact  appointed  by 
defendant  held  to  have  authority  to  give  notes 
in  settlement.— Waples-Plattet  Grocer  Co,  v. 
Kinkaid,  119  P.  637. 

m.  BIGHTS  AMD  UABZUTIES  AS  TO 
THIRD  PERSONS. 

(A>  Poweva  «f  Avent. 

8  97  (Wash.)  A  power  of  attorney  fteW  not 
to  limit  authority  of  appointee  to  transactions 
of  firm  of  which  principal  was  a  member,  but 
to  authorize  the  appointee  to  transact  personal 
business  of  the  principal.— Mauk  v.  Lee,  119 
P.  185. 

8  104  (Idaho)  In  action  on  note,  evidence  of 
representations  and  statements  by, agent  held 
admissible  as  binding  on  the  princiEMJ,  where 
breach  of  warranbr  was  pleaded  as  a  defense.— 
Park  T.  Brandt,  110  P.  877. 

8  116  (CalJlpp.)  Secret  instructions  will  not 
lessen  the  apparent  powers  of  an  agent  which 
have  been  exercised  by  him  without  objection 
by  the  principal.— Bobinson  v.  American  Fish 
&  Oyster  Co.,  119  P.  388. 

8  123  (CalApp.)  In  an  action  to  charge  a 
principal  with  Uie  contract  of  his  agent,  evi- 
dence heUt  to  warrant  a  finding  nnder  Civ. 


Code,  8  2300,  that  the  agent  was  possessed  of 
the  ostensible  power  to  make  the  contract.^ — 
Kobinson  v.  American  Fish  &  Oyster  Co.,  110 
P.  388. 

{  124  (OkL)  The  apparent  authority  of  an 
agent  Is  a  question  of  fact  for  the  jury.— Allen 
vrKenyoa,  110  P.  060. 

(O  Unanthorlsed  and  WrAnarfnl  Act*. 

}  147  {Cal.App.)  Where  an  agency  is  known 
to  be  special,  or  the  facts  are  such  as  to  put  a 
person  on  Inquiry,  one  dealing  with  the  agent 
IS  bound  to  discover  the  agenrs  actual  author- 
ity.—Bobinson  V.  American  Fish  &  Oyster  Co., 

110  P.  m 

8  156  (Idaho)  In  action  on  note,  evidence  of 
representations  and  statements  made  by  spent 
held  admissible  as  binding  on  the  principal, 
where  fraud  and  misrepresentations  wereplead- 
ed  as  a  defense.— Park  v.  Brandt,  119  P.  877- 

PRINCIPAL  AND  SURETY. 

See  Bail ;  Commerce,  8  46 ;  Evidence,  8  21. 

IV.  BEBfEDIES  OF  CREDITORS. 

8  139  (Okl.)  Employer  held  not  required  to 
notify  sureties  on  bond  of  agent  of  his  default 
as  a  condition  precedent  to  recoveiy  upon  the 
bond.— Chicago  Crayon  Co.  T.  Rogers,  110  P. 

630. 

BIOHTB  ANDB^MEDIES  OT 
■VRETT. 

(O)  Aa  to  Coaaretr. 

8  200  (Kan.)  Time  for  pftyment  of  note  heU 
not  presumed  to  have  been  extended,  so  as  to 
release  snrety.~-Livermore  t.  Ayres,  110  P. 
540 

PRINTING. 

See  StatSB,  I  04. 

PRIVATE  NUISANCE. 

See  Nuisance,  8  !• 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  H  88-87. 

PROBABLE  CAUSE. 

See  MalldouB  Prosecution. 

PROCESS. 

See  Appeal  and  Error.  81  480,  S64;  Appear- 
ance; Commerce,  8  46;  Corporations,  8  6*6: 
Criminal  Law,  88  1081,  1109;  Evidence.  § 
178 :  Execution ;  Garnishment ;  Judgment,  8 
147;  Justices  of  the  Peace,  |  58;  Aianda- 
mos ;  Quo  W*miiito. 

n.  flSRVIOE. 

<0  Pabllcatlon  or  Other  Hotteo. 

8  86  (Or.)  Under  L.  O.  L.  88  390,  414,  serv- 
ice of  summons  by  publication  held  proper  In  a 
suit  to  specifically  perform  a  contract  to  Con- 
vey.-Hawkins  v.  Doe,  110  P.  754. 

PROFITS. 

See  Damage!,  H  40,  124. 

PROHIBITION. 

See  Intoxicating  Liquois. 

X.  NATVRE  AHD  OROUEBI. 

8  I  (Okl.)  Prohibition  Is  proper  remedy, 
where  inferior  tribunal  assumes  to  exercise  ju- 
dicial powers  not  granted  by  law.— Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Love.  119  P.  207. 
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13  (CaLApp.)  A  Diitrict  Goart  of  Appeal 
will  not  ezeraae  oriBmal  jarkdietioii  where  the 
mdtioiMr  has  the  right  of  appeal  from  the 
jadsmeat  in  the  court  where  the  oriciiial  pro- 
ceeuiDg  was  commenced. — In  re  Burt,  119  P. 
674. 

Under  Snpreme  Coart  Bole  26  (78  Pac.  zi), 
a  District  Court  of  Appeal  will  not  isBoe  a 
writ  of  prohibition,  where  appeal  lies  from 
judgment  denying  writ  in  superior  court— Id. 

}3  (Mont.)  Writ  of  prohlbitioD  held  not 
available  to  prohibit  a  trial  court  from  hearing 
an  order  directing  relator  to  show  cause  why 
he  did  not  complj  with  a  judgment  because  the 
original  judgment  was  void.— State  v.  District 
Court  of  SlTver  Bow  County.  119  P.  476. 

1 3  (Utah)  Under  the  Constitution  and  stat- 
ute, prohibition  heU  not  to  lie  to  restrain  a 
city  court  from  proceeding  with  the  trial  of 

£etitioner,  charged  in  the  city  court  with  vlo- 
iting  an  ordinance  alleged  by  petitioner  to  be 
invalid.— Carrigan  v.  Bowman.  119  P.  1037. 

Where  the  validity  of  a  statute  is  involved, 
prohibition  will  not  be  granted  in  advance  of 
the  trial  in  the  inferior  court,  when  a  plain 
remedy  by  appeal  is  afforded. — Id. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Adverse  Possession;  Ckmstitntional  Law, 
ii  251-320;   Dedication;   Eminent  Domain. 

%7  (Okl.)  Owner  of  property  held  entitied  to 
Its  exclusive  use  and  occupation,  but  subject 
to  conditions  imposed  for  the  welfare  of  others. 
—La  Dow  V.  Oklahoma  Gas  &  Electric  Co.,  119 
P.  2JS0. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law»  H  742-768;  Trial,  «  1»4. 

PROVOCATION. 

See  Homicide.  8  H- 

PUBLICATION. 

See  Injunction,  I  101:  Newspapers;  Frooess; 
Taxation,  H  680,  662. 

PUBLIC  DEBT. 

See  Counties.  H  177-190. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  H  280-514.  918. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  S8  23-41 ;  Navigable 
Waters.  IS  36-44;  Statutes,  |  104;  Waters 
and  Water  Courses.  H  8-83,  48. 

IX.  BUBVEY  AWD  PISPOSAI.  Of  LAWPS 
OF  UNITED  STATBS. 

(B)  Kntrlea,  Sales,  mnd  Poiaenorr  Rlslite. 

$  39  (Okl.)  Where  town-site  commissioners, 
nnder  Act  Cong.  March  1,  1901,  schedule  a  lot 
to  a  party  not  entitled  to  it,  equity  will  inquire 
whether  such  titie  shall  be  held  as  trustee  for 
the  party  entitled  to  it— Kellman  v.  Kennedy, 
119  P.  1000. 

S  40  (Wash.)  A  relinquishment  of  a  home- 
stead entry  htld  not  induced  by  the  filing  of  a 
contest,  and  the  contestant  did  not  acquire  a 
preference  ririit  to  enter  the  land.— Kendall  t. 
Looiff,  119  P.  8. 

(D  Proceedlnva  in  Itand  Ofllee. 

f  103  (Idaho)  Contestant  of  homestead  en- 
try, whose  case  was  decided  and  homestead 


entry  made  after  destruction  of  timber  by  fire 
set  by  railway  company  JteM  not  entitied  to 
maintain  action  for  the  value  of  the  timber.— 
King  V.  Great  Northern  By.  Co.,  119  P.  709. 

Uncanceled  original  homestead  entry  held  to 
preclude  contestant  from  acquiring  an  inceptive 
right  to  the  land  by  virtue  of  residenf>e  there- 
on.—Id. 

Procedure  for  cancellation  of  homestead  en- 
try and  effect  thereof,  under  Rev.  St.  U.  S.  S 
2207  (U.  S.  Comp.  St.  1001.  p.  1398),  stated. 
—Id. 

1106  (Wash.)  A  contestant  of  a  homestead 
entry.  Itetd  not  entitled  to  revive  the  contest  by 
mere  suggestion  on  the  hearing  of  hia  protest 
against  a  third  person's  entry  under  the  tim- 
ber and  atone  act  on  the  relinquishment  of  the 
homestead  entry.— Kendall  v.  Long,        P.  9. 

I  109  (Wash.)  A  party  aggrieved  by  an  er- 
roneous decision  of  the  federal  Land  Depart- 
ment held  required  to  resort  to  the  remedies 
in  that  department  before  he  can  resort  to  the 
courts  to  correct  the  error.— Kendall  v.  Long, 
119  P.  ». 

The  right  of  the  courts  to  interfere  in  pro- 
ceedings for  the  disposition  of  public  lands  held 
to  arise  from  their  inherent  power  to  correct 
wrongs  done  to  individnala  by  an  erroneous 
admlniatratiou  of  the  law.— Id. 

rjl  Pateats. 

1114  (Idaho)  Bight  of  patentee  of  pnblie 
land  held  to  relate  back  only  to  homestead  en- 
try, and  not  to  date  of  contest  of  former  entry. 
—King  T.  Great  Northern  B^.  Co.,  119  P.  TO9. 

m.  DI8P08JLZ.  OF  LAUDS  OF  THE 
STATES. 

I  144  (CelApp.)  An  excess  of  2.24  acres,  in 
an  application  for  school  lands,  over  that  allow- 
ed by  PoL  Code.  |  3495.  to  be  sold  to  one  per- 
son wUl  not  invalidate  tiie  appUeatlon.— Bar- 
bree  v.  Kingsbury,  119  P.  107. 

I  1841/2  (Wash.)  Rem.  ft  BaL  Code,  t  6680, 
held  not  to  autborlxe  the  state  to  set  aside  pat- 
ents to  land  sold  as  agricultural,  which  in  fact 
contained  more  than  1,000,000  feet  of  timber 
per  quarter  section,  without  selling  the  timber 
separately  from  the  land.— State  v.  Ort,  119 
P.  21. 

The  state  held  not  entitled  to  recover  land 
patented  to  purchasers,  in  the  absence  of  fraud, 
for  a  mere  mistake  in  determining  that  the 
land  was  agricultural,  and  not  chiefly  valuable 
ft>r  tUhher.— Id. 

PUBLIC  NUISANCE. 

See  Nuisance,  S  72. 

PUBLIC  POLICY. 

See  Associations;  Contracts,  H  108»  111,  138; 
Descent  and  Distribution,  S  6. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication ;  Bmtnent  Dunaln. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Oonnes,  {|  21&-267. 

PUNISHMENT. 

See  Criminal  Law,  fil  800,  1147:  Homicide, 
i  332. 
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PUNITIVE  DAMAGES. 

See  Damagei,  |  91. 

QUASHING. 

-  See  Ciiminal  Law,  t  10S2 ;  Mandamns,  f  162. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Crimiaal  Law.  |8  742-768 ;  Trial.  S§  13&- 
143. 

QUIETING  TITLE, 

See  Boundaries,  H  3S,  86.  37;  Pleading,  S 
129:  Records,  {  18;  Taxation,  {  811;  Trial, 
fi  194. 

H.  FBOCEEDnrGS  AJfD  BEIiIEF. 

{44  (WaBh.)  In  an  action  to  quiet  title  to 
land,  the  burden  ot  proof  rests  on  plaintiffe. — 
Ripper     Harrison,  119  P.  178. 

QUO  WARRANTO. 

See  Drains;   Turnpikes  and  Toll  Boads,  i  9. 

I.  RATURE  Ain>  0B01Tin>S. 

124  (Kan.)  Under  Oen.  St.  1909,  §  7879. 
held,  that  one  competent  applicant  of  a  prefer- 
red class  from  woich  appointments  to  office 
should  be  made  coold  not  maintain  quo  war- 
ranto to  oust  the  incambent  of  the  office.— 
Urmy  v.  Arnold,  119  P.  1126. 

n.  JURISDICTIOZI,  PROOEBDnrOS, 
AHD  BELIEF. 

I  33  (Or.)  The  creation  of  the  office  of  At- 
torney General  after  the  passage  of  L.  O.  L.  H 
363-377,  held  not  to  deprive  prosecating  at- 
torneys of  the  power  to  begin  those  actions 
provided  for  in  place  of  quo  warranto.— iState 
V.  MilUSj  119  P.  763. 

The  right  of  prosecuting  attorneys  to  com- 
mence those  actions  provided  in  place  of  quo 
warranto  given  by  L.  O.  L.  H  363-377,  held 
not  aflfected  by  the  later  enactment  of  L,  O.  L. 
is  2666,  2670,  creating  the  office,  and  defining 
the  duties  of  the  Attorney  General. — Id. 

i  52  (Or.)  Where  an  action  in  the  nature  of 
qao  warranto  was  erroneoudy  begun  in  the 
name  of  the  attorney  general,  the  defect  could 
be  taken  advantage  of  by  damnrrerw — State  t. 
UiUis,  U9  P.  763. 

RAILROADS. 

See  Carriers ;  Constitutional  Law,  |{  206,  241, 
297;  Courts,  I  8:  Eminent  Domain,  »  74, 
104,  163,  2(3,  268,  275;  SMdence.  »  63934, 
654:  Master  and  Servant.  H  144,  248.  2S6; 
Municipal  Corporations,  {{  425,  663;  Nar- 
igabte  Waters,  SI  19,  39;  Street  BaUroads; 
Trial,  SS  41.  194 ;  Venue,  {  13. 

I.  COITTROI.  AND  BEOmLATIOir  IK 
GENERAL. 

S6  (Okl.)  Act  May  20,  1908  (Laws  1908.  c. 
18).  held  not  to  extend  jariadiction  of  the  Cor- 

g oration  Commission  beyond  that  fixed  by 
lonst  art.  9,  H  18-34,  indnsiTe,  bat  to  be 
auxiliary  to  section  18.— Missouri.  0.  &  G.  Ry. 
Co.  V.  State,  119  P.  117. 

§9  (Or.)  Evidence  held  to  warrant  an  order 
of  the  Railroad  Commission,  requiring  com- 
plainant railroad  company  to  put  in  a  spur 
track  at  a  certain  town,  which  had  no  other 
r^road  facilities.— Southern  Pac  Co.  v.  Rail- 
road Commission  of  Oregon,  119  P.  727. 

TV.  XiOOATION  OF  ROAD.  TEBmNI, 
AlfD  STATIONS. 

9  58  (Okl.)  Act  May  20,  1908  (Laws  1908.  c 
18),  relating  to  the  powers  of  a  Corporation 
Commission,  held  Talid,  and  an  order  tberenn- 


der  compelling  maintenance  of  a  mdon  depot 
proper,  though  one  of  the  railroads  would  be 

Sat  to  an  expense  of  $50.000.— Miasouri,  O.  & 
.  Ky.  Co.  V.  State.  H9P.  117. 
f5S  (Okl.)  Findings  of  CorporaOon  Com- 
mission held  to  establish  the  reasooableness  of 
an  order  requiring  the  erection  of  a  depot  at 
a  certain  town.— Midland  Valley  R.  Co.  t.  State, 
119  P,  413. 

"Station"  and  "depot,"  as  tued  In  Const, 
art  9,  i  28,  defined.— Id. 

158  (Okl.)  Const,  art.  9,  S  18.  held  to  re- 
quire Corporation  Commission  to  compel  rail- 
road company  to  perform  dntr,  imposed  by  see- 
tloQ  26,  to  maintain  suitable  Jtasseoger  and 
freight  depots  and  buildings.— St.  Louis  &  S. 
P.  R.  Co.  V.  Sutton,  119  P.  423. 

Corporation  Commission  held  aadioriaed  to 
designate  the  place  for  depot,  and  to  approve, 
reject,  or  amend  the  plans  therefor.— Id. 

Order  of  Corporation  Commission,  directing 
erection  of  depot  of  brick  or  cement,  rather 
than  a  frame  building,  will  not  be  diatorbed. 
— Id. 

Order  prescribing  in  advance  material  to  be 
used  in  depot  building,  ordered  puranant  to 
Const,  art.  9,  S  26,  held  within  the  sound  dla- 
eretion  of  the  Corporation  GommiBSion.— Id. 

X.  OPEBATION. 

<A)  Daty  to  Operate. 

1 214  (Or.)  A  carrier's  duty  to  famish  rea- 
sonable transportation  facilities  exists  inde- 
pendent of  statute.— Southern  Pac.  Co.  v.  Bail- 
road  Commission  of  Oregon.  119  P.  727. 

(B)  atatmtorr*  Municipal,  and  OIB«lal  Bas- 
ulatlons. 

6  223  (Or.)  Laws  1907,  pp.  71,  86,  S$  12.  80 
(L.  O.  L.  I§  6887,  6908),  held  to  confer  on  the 
Railroad  Commission  power  to  require  railroad 
corporations  to  install  facilities  where  none 
had  previously  existed.— Southern  Pac.  Co.  v. 
Railroad  Commission  of  Oregon,  119  P.  727. 

8  224  (Wash.)  I«ws  1899,  &  35,  §  1,  is  not 
limited  only  to  corporations  in  existence  at  the 
time  of  its  enactment,  bat  in  terms  applies  to 
a  corporation  incorporated  thereafter.— Alberg 
V.  CampbeU  Lumber  Co.,  119  P.  6. 

Laws  1899,  c  85,  {  1,  requiring  frogs  and 
switches  on  railroads  to  be  guarded  held  to  w- 
ply  to  railroads  used  in  connection  with  inula 
and  logging  camps,  as  well  as  common  carriera. 
— 'Td. 

8  225  (Okl.)  Under  Const  art.  9,  I  26,  every 
railroad  company  within  the  state  is  reqairra 
to  provide  adequate  depots  for  freight  at  tta 
several  stations. — Midland  Valley  £U  Co.  t. 
State,  119  P.  413. 

8  225  (Old.)  Under  the  common  law,  a  car- 
rier was  under  no  obligation  to  worlde  freight 
bouses.— St.  Louis  &  S.  F.  B.  Go.  t.  Sotton. 
119  P.  423. 

By  Const  art  9,  8  26,  railroad  companies  Md 
bomid  to  maintain  suitable  buildings  for  freight. 

8  225  (Or.)  Legislation  requiring  railroad 
corporanona  to  furnish  reasonable  and  ade- 
quate facilities  for  the  transportation  of  freight 
and  passengers  held  not  anconatitntionaL— 
Southern  Pac.  Co.  Bailroad  Commlarion  of 
Oregon,  119  P.  727. 

8226  (Okl.)  Under  Const  art  9.  8  26.  ev- 
ery railroad  company  within  the  state  is  re- 
quired to  provide  adequate  depots  for  pas- 
sengera  at  its  seT^ral  stationtw-Judland  Tuley 
R.  Co.  T.  State,  119  P.  418. 

S  226  (Okl.)  Under  the  common  law.  a  car- 
rier was  tinder  no  obligation  to  provide  pas- 
senger depots. — St  Loma  &  S.  F.  R.  Co.  v. 
Sutton,  119  P.  423. 

By  Const,  art  9,  8  26,  railroad  companies 
held  bound  to  maintain  auitable  depot  bandings 
for  passengers.— Id. 
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quate  laciJitiea  for  tbe  tranBportanoii  of  frelgbt 
and  passengers  held  not  Dnconatitutlonal. — 
Southern  Pac  Co.  t.  Railroad  GommiBsion  of 
Oregon,  U9  P.  727. 

{227  (Okl.)  Order  of  Corporation  Coinmii- 
Bion,  requirins  an  interstate  train  to  be  stop- 
ped on  flag  at  a  JonctioD  point,  sustained  on 
appeal.— St.  IjodIs  &  S.  F.  B.  Co.  t.  Langer, 
119  P.  128. 

OB*)  Aflflident*  a,t  OFoaalasa. 

1301  (Okl.)  Obligations,  Hgbts.  and  duties 
of  railroads  and  tTarelers  at  pnblie  crosalDgs 
kM  mutoal  and  egnal— Uisaooii,  K.  &  T.  oj. 
Co.  T.  Horton,  Ufli  P.  283. 

1352  (Kan.)  In  an  action  for  Injuries  at  a 
crossing,  special  findings  held  inconsistent,  and 
not  furnishing  a  basis  for  judgment  in  faTor  of 
cither  par^.— Bdwarda  t.  AtdiiMo,  T.  ft  S.  F. 
By.  Co.,  ifo  P.  872L 

(I)  Plrea. 

{481  (Kan.)  In  action  for  fire  caused  by 
operation  of  railroad,  proof  of  other  fires  alone 
the  right  of  way  at  or  near  the  same  time  tew 
competent.— Tattle  r.  Sfissonrl  Paa  By.  Co.* 
119  P.  87a 

RAPE. 

See  Criminal  Law,  »  869,  678;  Indictment 
and  Informanon,  {  12S. 

I.  OFFEKSES  AND  BESPONSIBIXiITT 
THHREFOR. 

f  13  {Okl.Cr.App.)  Under  Comp.  Laws  1909, 

ii  2353.  2366k  SXlJ,  sexual  intercoarse  with 
emale  under  age  of  16  held  rape  in  the  second 
degree,  whether  aoeomplishea  by  means  of 
force  or  with  conaent^^era  t.  State,  119  P. 
186. 

n.  PBOSEOUTZOM  AND  FimZBHMBIIT. 
<B)  BTldMoa* 
149  (Wash.)  Under  Rem.  &  BaL  Code,  | 
2436,  tne  chastity  of  prosecutrix  in  statutory 
rape  held  presumed  until  the  contrary  is  prov- 
ed by  spedfic  acts  of  misconduct.— State  T. 
Workman.  119  P.  7S1. 

Evidence  of  general  reputation  for  unchasti- 
ty  of  proBecntrix  over  16  and  under  18  years  of 
is  admissible  as  affecting  her  credibility. 


1 51  (Wash.)  Tbe  testimony  of  proaecutrix 
that  she  had  intercourse  with  accused  AeM  raf- 

fident  to  prove  the  oflPense.— State  v.  Workman, 
119  P.  751. 

1 54  (Wash.)  Tbe  testimony  of  prosecutrix 
held  sufficiently  corroborated(_withui  Rem.  ft 
BaL  Code,  S  2443.-^tate  v.  Workman.  119  P. 
761: 

1 54  (Wash.)  Where  prosecutrix  made  no 
complaint  immediately  uter  an  alleged  rape, 
evidence  that  her  hair  and  dress  were  diBar- 
ranged,  and  that  the  faces  of  prosecutrix  and 
defendant  were  red  on  one  aide,  was  without 
corroborative  foree,^tate  t.  Boberta,  119  P. 
886. 

(O  Trlml  and  Review. 

1 57  <Okl.Cr.App.)  Age  of  complaining  wltUMS 
is  a  question  of  fact  for  the  jnry.^Hunter  v. 
State,  119  P.  445. 

1 57  (Wash.)  In  a  prosecution  for  rape,  cor- 
roboration of  prosecutrix  held  insufficient  to 
sustain  a  conviction  a«  a  matter  of  law.— State 
V.  Boberts,  119  P.  886. 

RATIFICATION. 

See  Alteration  of  Instruments;   Insurance,  i 
142. 


oee  Appeal  ano  urror,  f  bsu  ;  iBjectnient;  irar> 
dble  JBkitiy  and  Detainer;  Quieting  Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  |  789. 

RECEIVERS. 

See  Appeal  and  Error,  {  327. 

IT.  KANAQEBCEKT  AND  DISPOSI- 
TION OF  PBOPEBTT. 

(O)  Reeetv«v»«  Certtflestea. 

1 122  (Idaho)  Courts  held  to  have  authority 
to  allow  interest  on  receiver's  certificate  in  ex- 
cess of  rate  fixed  by  statute  to  be  allowed  on 
money  judgments  and  decrees,  but  not  at  a  rate 
that  would  be  usurious.— ]^witt  t.  Walters, 
119  P.  706. 

(D)  Sale  mmA  C^veranee  or  ReAellTary 
•f  PMvevtr. 

S 133  (Idaho)  Determination  in  order  for 
sale  of  property  in  hands  of  receiver  of  mini- 
mum bid  to  be  receivediA(;M  not  an  excess  of 
Jurisdiction.- Hewitt  v.  Walters,  119  P.  705. 

T.  ALLOWANCE  AND  FAYICBNT  OF 
CULIMS. 

fi  164  (Idaho)  Equity  held  to  have  power  to 
aivoint  receiver,  and  to  decree  that  expenses 
incurred  in  the  discharge  of  his  duly  shall  be- 
come a  lien  paramount  to  existing  mortgages 
or  other  liens.— Hewitt  t.  Walters,  119  P.  706. 

RECEPTION  OF  EVIDENCE. 

See  Trial,  If  41-97. 

RECUMATION  DISTRICTS. 

See  Drains. 

RECORDS. 

See  Acknowledgment;  Appeal  and  ETrror,  S§ 
664-695,  907,  909.  928-  Chattel  MortRaires. 
I  90 ;  Counties,  fi  63 ;  Criminal  Law,  §S  543, 
1087-1122.  1153;  Evidence,  H  174,  340; 
Ferriea;  Fraudulent  Conrerances,  |  96;  Jus- 
tices of  the  Peace,  i  58;  Vendor  and  Pur- 
chaser. 11  214.  231. 

i  9  (Waah.)  Under  Rem.  ft  Bal.  Code,  {§ 
8809,  8818,  8823,  8834,  an  applicant  for  the 
registration  of  title  to  land  held  to  poesess  the 
absolute  right  to  dismissai  before  final  decree.— 
Krut»  V.  Dodge,  119  P.  188. 

8  17  (Cal.App.)  The  court  has  the  ricbt  of 
its  own  motion  to  restore  its  own  records. — In 
re  Jones'  Estate,  119  P.  670. 

The  sole  object  of  St  1906,  p.  73,  providing 
for  tbe  restoration  of  court  records  which  have 
been  destroyed  by  conflagration.  Is  to  restore 
tbe  record  as  it  existed,  regardleas  of  its  regu- 
larity or  legal  effect— Id. 

Under  St  1906,  p.  78,  petitioner  held  to  be  a 
party  entitled  to  the  restoration  of  the  court 
records  as  to  an  estate. — Id. 

{18  (Cal.)  In  an  action  to  quiet  title  un- 
der the  HcEnemey  act,  an  affidavit,  alleging 
mere  possession,  held  sufficient  under  section 
6.— Sober  v.  Gabaniss,  119  P.  911. 

In  a  suit  to  establish  title  under  the  Mc- 
Enemey  act,  an  affidavit  held  suffident  under 
section  6.— Id. 

REDEMPTION. 

See  Taxation,  §  704. 

REFERENDUM. 

See  Counties.  {  178. 
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REFORMATION  OF  INSTRUMENTS. 

Sm  Cancellation  ot  Instnunents. 

REFRESHING  MEMORY. 

See  WitnesseB,  |  2S6. 

REGISTRATION. 

See  Records. 

REHEARING. 

See  New  Trial. 

RELATIONSHIP. 

See  Deposttions,  i  S3. 

RELEASE. 

See  Accord  and  Satisfacdon. 

REMAINDERS. 

See  Life  ETstates;   Wills,  f  622. 

REMEDY  AT  LAW. 

See  Equity. 

REMiniTUR. 

See  Appeal  and  Error,  |  1140. 

REMOVAL. 

Fee  Jndares,  1  11 ;  Office™,  |  74. 

REMOVAL  OF  CAUSES. 

ni.  CITIZEKSHZP  OR  AZIENAGB  Or 
FABKIES. 

(B)  Separabl*  Goatv0v«mca. 

g  49  <Mont.)  Sidt  Bgainat  a  nonresident  em- 
ployer held  removable  (or  plaintiff's  failure  to 
sammon  or  procure  appearance  by  a  resident 
codefeudant.— Murphy  v.  Stone  &  Webster  En- 
gineering Corporation,  119  P.  717. 

TI.  PBOOEEDINOS  TO  FBOCUBE  ANB 
EFFECT  OF  BEMOVAX.. 

S8t  (Mont)  BiKbt  to  remove  a  cause  may 
be  waived  by  stipmation  or  by  failure  to  make 
timely  application  therefor.— Mnrphy  Stone 
&  Webster  Engbeering  Corporation,  119  P. 
717. 

§86  (Okl.)  Verification  of  petition  for  re- 
moval of  cause  to  federal  court  not  l»eingnee- 
easary,  defects  therein  AeM  Immaterial.— West- 
ern Coal  &  Mining  Co.  v.  Osborne,  119  P.  97S. 

{89  (OkL)  Petition  for  removal  to  United 
States  court  from  state  court  held  to  present 
only  a  question  of  law  as  to  its  sufficiency.— 
Western  Coal  &  Mining  Co.  v.  Osborne,  119 
P.  973. 

Where  right  of  removal  arises  from  facts 
averred  in  petition,  issue  of  fact  thereon  must 
be  tried  in  the  federal  court— Id. 

Petition  for  removal  of  cause  against  a  for- 
eign corporation  and  resident  employ^  hdd  to 
require  ita  transfer  by  the  state  court— Id. 

{94  (Mont)  A  nonresident  defendant  held 
not  to  have  waived  its  right  to  removal  of  the 
cause  to  the  federal  Circuit  Court- Murphy 
V.  Stone  &  Webster  Engineering  Corporation, 
119  P.  717. 

{94  (OU.)  Error  in  denying  petition  for 

removal  held  not  waived  by  a  proceeding  to 
trial  and  filmg  motion  requiring  plaintiff  to 
furnish  aecuri&  for  costa.- Western  Coal  & 
Mining  Co.  v.  Osborne,  110  F.  973. 

I  97  (Mont)  Proper  application  for  removal 
of  a  cause  Aeld  to  deprive  a  state  court  of  ju- 
riadictiou  to  proceed.— Murphy  v.  Stone  &  Web- 
•jter  Engineering  Corporation,  119  P.  717. 


REMOVAL  OF  CLOUD. 

See  Quieting  Titie. 

RENEWAL 

See  Chattel  Mortgages,  |  97. 

RENT. 

Se«  Landlord  and  Tenant  I  208. 

REPEAL 

Ses  Statutes,  |  169. 

REPLEVIN. 

VI.  XBXAIi,  JUDOMENT,  EHFOBOB- 

meut  of  judgment,  amb 

REVIEW. 

188  (OkL)  Evidence,  in  an  action  of  replev- 
in, held  to  require  a  demurrer  to  the  evidence 
to  be  sustained.-^wyers  t.  Sehuler,  119  P. 

984. 

REPLICATION. 

See  Pleading,  S  180. 

REPLY. 

See  Pleading,  {  180. 

REPRESENTATIONS. 

See  Insunnce.  SS  266-291. 

REPUTATION. 

See  Criminal  Law,  |  377:  Bape,  1  40;  Wit- 
nesses, f  410. 

REQUESTS. 

See  Trial,  SI  256-267. 

RESCISSION. 

See  Cancellation  of  Instrnmenta:  Exchange  of 
Property.  «  6,  8;  Sales,  »  101-104:  Ven- 
dor lukd^^^aser.  II  R       110,  IIB.  214. 

RESIDENCE. 


See  limitation  of  Actions,  |j 
of  Causes,  {  49;  Venue.  S  t 


4,  84;  Removal 


RES  JUDICATA. 

See  Judgment  88  713,  719. 

RESTRICTIONS. 

Sm  Vmis,  I  647. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Certiorari. 

REVIVAL 

Sea  Judgment,  H  858-870. 

RIGHT  OF  WAY. 

See  Basements. 

RIPARIAN  RIGHTS. 

8,  33,  42^ 

RISKS. 

Assumption  of,  see  Master  and  Servant,  || 

206-2^,  260,  288. 


See  Navigable  Waters,  8^36-44:  Watera  and 
Water  Couxaea, 
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RIVERS. 

See  Navigable  Wateta. 

ROADS. 

See  Hi^vaTi;  Turnpikes  and  Toll  Boada, 

ROBBERY. 

See  Gonaplracy. 

RULES. 

See  UaataT  and  Semnt,  1 144. 

RULES  OF  COURT. 

See  Appeal  and  Error,  M  607.  7S7,  77S,  800; 
Goats,  S  254 ;  Orlminal  Law,  1  1172. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  SS  88-297. 

SALES. 

See  Appeal  and  Error,  §  999 ;  Bills  and  Notes. 
IS  839-346.  427,  497,  509,  626,  637 :  Bound- 
aries. SI  47,  53;  Brokers:  Cancellation  of 
Instniments ;  Carriers,  S  253:  Chattel  Mort- 
ga^B,  S  41;  Corporations,  S9  82,  404,  425; 
Criminal  Law,  S  823 ;  Dedication ;  Drains ; 
Ejectment,  $  17;   Kstoppel,  S  68;  Evidence, 

^^  456;  Execution,  IS  222-256 :  Fraud,  111: 
Franduleat  Conveyances,  §  329 ;  -  Hbsband 
and  Wife,  |  232;  Indians,  §  20;  Intoxicat- 
ing Liquors;  MortgaRes,  8S  358-370.  602- 
538;  Receivers,  S  133;  Taxation,  S|  630- 
685,  704,  734 ;  Vendor  and  Purchaser. 

n.  CONSTRUCTION    OF  CONTRACT. 

S  64  (Wash.)  A  contract  for  sale  of  lamhs 
and  ewes  held  not  to  leave  the  sale  of  the 
lambs  optional  with  the  aellers.— Bothrock  t. 
Hunter,  110  P.  1114. 

S  82  (Kan.)  A  sale  of  mules  held  to  have 
been  for  cash  and  delivery  conditioned  on  the 
pajonent  of  the  check  given  therefor. — Dos- 
ha uph  Nat.  Bank  v.  Jelf.  119  P.  688. 

m.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

<B)  R«BcUalon  by  §el]er. 

8  (01  (Kan.)  Where  seller  breaches  contract, 
he  cannot  claim  right  to  rescind,  becanse  pay- 
ments for  deliveries  after  default  have  been 
withheld.— Central  Lumber  Co.  v.  Arkansas 
Valley  Lumber  Co.,  119  P.  321. 

9  103  (Or.)  A  defendant,  contracting  to  sell 
to  plaintiff  cattle  of  a  kind  and  quality  descril>- 
ed,  held  not  entitled  to  .rescind  the  contract 
without  first  showing  a  disposition  to  substan- 
tially comply  with  the  contract.— William  Han- 
ley  Co.  V.  CcHDhs,  119  P.  333. 

1 104  (Or.)  A  defendant,  contracting  to  sell 
to  plaintiff  cattle  of  a  kind  and  quality  describ- 
ed, held  not  entitled  to  rescind  the  contract 
and  keep  the  monw  advancedw— WilUam  Han- 
ley  Ga  T.  Combs,  119  P.  883. 

tV.  PERFORMANCE  OF  GONTRAGT. 

(C)  Delivery  nnd  Aeceptamae  of  Goods. 

§  174  (Kan.)  Seller  held  not  obliged  to  make 
further  delivery  when  buyer  la  in  default  In 
payment  for  pnvious  shipments.— Central  Lum- 
ber Co.  T.  Arkansas  Valley  Lumber  Co~  119  P. 
321. 

(D)  PRTment  of  Priee. 

1 187  (GaLApp.)  Interest  held  properly  al- 
lowable on  a  judgment  for  goods  sold  and  de- 


livered under  Civ.  Code,  |  1917.  or  section 
3287.— Robinnon  v.  American  Fish  &  Oyster 
Co.,  119  P.  3S8. 

Vn.  REMEDIES  OF  SEIXER. 
(B)  Actions  for  Price  or  Vnlne. 

1355  (CalApp.)  In  an  action  for  the  price 
of  fish  sold,  where  the  defendant  di'd  not  plead 
that  the  fish  were  in  a  nonmercbantable  condi- 
tion when  received,  proof  of  that  defense  could 
not  be  made.— Kobinson  v.  American  Fish  & 
Oyster  Co.,  119  P.  388. 

S359  (CaUApp.)  Evidence  in  an  action  for 
hay  sold  held  not  sufficient  to  establish  the 
amount  chargeable  on  an  agreement  to  pay  for 
loading  certain  other  hay. — ^French  v.  Atlas 
Milling  Co.,  119  P.  203. 

S  363  (Okl.)  In  an  action  for  goods  sold,  evi- 
dence held  sufficient  to  take  the  case  to  the  ju- 
^-St  Idniu  Button  Go.      Martin,  110  P. 

S  365  (Cal.App.)  In  an  action  for  the  price 
of  merchandise  sold,  findings  held  not  incon- 
sistent, but  to  suK>ort  a  judgment  for  the 
seller.— Wagner  t.  jSI  Centre  Seed  &  Nursery 
Co.,  m  P.  952. 

VIII.  REMEDIES  OF  BITTER. 

(O)  Aotlons  for  Brojaeb  of  Oontmot. 

1 413  (Kan.)  In  an  action  for  damages  for 
refusal  to  deliver,  the  buyer,  pleading  de&ult 
on  a  specified  day,  is  bound  by  the  pleading. — 
Central  Lumh?r  Co.  v.  Arkansas  Valley  Lum- 
ber Co..  119  P.  321. 

1 415  (Kan.)  In  an  action  by  buyer  for  re- 
fusal to  deliver,  the  burden  is  on  seller  to  show 
that  after  notice  the  buyer  might  have  protect- 
ed himself  from  loss  by  purchasing  other  goods. 
— Central  Lumber  Co.  v.  Arkansas  VaUeyXum- 
ber  Co.,  119  P.  321. 

1418  (Kan.)  Where,  before  time  of  delivery, 
seller  notifies  buyer  that  all  the  goods  will  not 
l>e  delivered,  the  buyer,  if  possible,  must  buy 
other  goods.— Central  lAimber  Co.  Arkansas 
Valley  Lnmber  Co..  119  P.  321. 

Meamiiw  of  damages  for  failure  to  deliver 
goods  aoooiding  to  contract  stated.— Id. 

S4r8  (Wash.)  Where  the  seller  failed  to  de- 
liver sheep,  and  there  was  no  "market  value" 
at  the  place  of  delivery,  other  evidence  might 
be  resorted  to  to  show  value  at  that  place.— 
Rotiirock  T.  Hunter,  119  P.  1114. 

IZ.  OOllDITIONAXi  SAISS. 

S  479  (CaLApp.)  In  an  action  seelcing  a  mon- 
ey judgment,  a  complaint  based  upon  a  note 
and  an  agreement,  both  executed  for  the  price 
of  a  piano,  held  not  to  state  a  cause  of  action. 
—Southern  California  Mnsic  Co.  T.  Skinner, 
119  P.  106. 

SALOONS. 

See  Landlord  and  Tenant,  |  29. 

SATISFACTION. 

See    Accord    and    Satlafaetion ;  Mechanics' 
Liens,  I  2S9. 

SCALPERS. 

See  Injunction,  H  42,  113.  11& 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Mandamus,  §  108;   Public  Lands.  8  144. 
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n.  PTTBUO  8GHOOX.B. 

(A)  BstabllshmeBt,  School  liUidM  mmM 
VmmAm,  and  Resalattott  la 
OoaevaL 

1 10  fidaho)  Under  Coast  art  9.  S  1.  Legls- 
latare  held  to  have  a  large  discretion  in  mak- 
ing laws  to  eatabliah  and  maintain  public 
■chool  ayBtem.— Fenton  v.  Board  of  Com  r«  o( 
Ada  Coonbr,  119  P.  41:  ^dependent  School 
Diet  No.  1  of  Kootenai  Oonntr  r.  Board  of 
County  Oom'rs,  Id.  52. 

(■)  IMatiiet  Debt.  flecnrl«lM»  mmA  Tu- 
atloa. 

1 90  (Wash.)  In  view  of  Bern,  ft  BaL  Code, 
I  4448,  tb»  indebtedneas  of  a  consoKdatea 
sebool  dbtrlct  vlthfai  the  conititutioDal  lim- 
ItatioD  heU  to  be  meamred  th«  value  of  the 
taxable  proper^  within  the  diatrict  and  the 
amount  of  the  debta  of  anj  of  the  distrlcta 
comporing'  the  consolidation. — State  t.  Clausen, 
119  P.  797. 

S9g  (Idaho)  A  Bdiool  district  ts  not  a  ma- 
nicipai  corporation,  within  Const,  art  7,  |  6, 
prohibiting  the  Legislature  from  impoaing  taxes 
for  the  purpose  of  any  monicipal  corporation. — • 
E^ton  T<  Board  of  Oom'rs  of  Ada  County,  119 
P.  41;  Independent  School  INst.  No.  1  of 
Kootenai  County  t.  Board  of  County  Com'rs, 

Id.  ea. 

Legislatare  ksM  to  have  authftrity  under  the 
Oonstitution  to  rsQidze  ooun^  bMrd  to  levy 
tax  of  not  less  tiacn  five  nor  more  tSian  ten  mills 
on  the  dollar,  for  school  purposes.— Id. 

Sess.  Laws  19U,  p.  610.  1  6S,  reUting  to 
tax  by  coun^  board  for  school  purposes,  fteM 
constitutional  and  mandatory.— Id. 

I  99  (Idaho)  Sess.  Laws  1911,  p.  610,  I  66. 
requiring  county  commissioners  to  levy  tax  for 
school  purposes,  constitutional  and  manda- 
tory.—Dart  T.  Board  of  Com'rs  of  Kootenai 
County,  119  P.  62. 

'  I  103  (Idaho)  Under  Her.  Codes,  S  1960,  or- 
der of  'board  of  county  commissioners,  making 
levy  of  taxes  under  Sess.  Laws  1911,  p.  610,  | 
es,  held  appealable.— Fenton  v.  Board  of  Com  n 
of  Ada  County,  119  P.  41;  Independent  School 
Diet  No.  1  of  Kootenai  County  v.  Board  of 
County  Com'rs,  Id.  62. 

On  appeal  from  decisioD  of  coun^  board,  ad- 
mission in  evidence  of  stipulation  containing 
immaterial  matter  Md  not  reversible  error. 

SCIRE  FACIAS. 

See  Judgment  {  870. 

SEA  GATES. 

See  Mnnidpal  Corporations,  f  488. 

SEALS. 

See  Corporations,  |  482. 

SECONDARY  EVIDENCE. 

See  Evidence,  H  157-178. 

$ELF-DEFENSE. 

See  Homicide,  H  IH  293. 

SEPARATION. 

See  Hosband  and  Wife,  {{  279,  29fll. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Criminal  Law,  {  1172;  Process. 


SERVICES. 

See  Accord  and  Satisfaction;  OonttactB,  I  346 : 
Damages,  i  99. 

SERVITUDE. 

See  Eaaementa. 

SET-OFF  AND  COUNTERCLAIM. 

ZZ.  B1JBJE0T-1CA.TTEB. 

133  (OkL)  A  daim  on  an  implied  contract 
la  not  Viewable  to  defendant  as  a  set-off  in 
an  action  sounding  in  tort— Nation  v.  Plant- 
ers* &  Mechanics'  Bank.  119  P.  877. 

SETTING  ASIDE 

See  Judgment,  SS  139-169. 

SETTLEMENT. 

See  Accord  and  Satisfaction. 

SEWERS. 

See  Drains;  Municipal  Corporationa,  |  845. 

SEXUAL  INTERCOURSE 

See  Rape.  S  18. 

SHERIFFS  AND  CONSTABLES. 

See  Interest  I  22. 

SHIPPING. 

See  Ferries. 

SIGNALS. 

See  Master  and  Servant  I  24a 

SIGNATURES. 

See  Appeal  and  Error,  {{  664,  656;  BaO.  I 
78;  Depositions,  |  76:  Exceptions,  Bill  ot 
I  68;  Landlord  and  Tenant  |  31;  Mines 
and  Minerals,  I  68;  Motions;  Municipal  Cor- 

r rations.  H  488,489:  Pleading,}  2SS;  Trial. 
828. 

SOCIETIES. 

See  Aasodatloni, 

SODOMY. 

See  Indictment  and  Information,  |  110;  Wit> 
ne«WB,  {844. 

SPECIAL  UWS. 

See  Statutes,  H  89-104. 

SPECIFIC  PERFORMANCE. 

See  Appeal  and  Error,  f  1009;  Interest,  |  DO; 
Process. 

X.  NATURE  Alls  OROmrDS  OF  BEM- 
EDT  Iir  OENERAI.. 

I  8  (Or.)  Specific  performance  Is  not  a  mat- 
ter of  absolute  right,  but  rests  In  the  sound 
dlscrett<m  of  the  court  cxerdsaUe  as  Justice 
demsnds.— Hawkins  v.  Doe,  110  P.  7S4. 

n.  CONTRAOTB  ElVTOBCEABIX. 

1 28  (Or.)  An  instrument  iMoied  by  defend- 
ant AeW  not  a  memorandum  of  an  agreement 
of  sale  which  could  be  specifically  enforced,  not 
showing  any  pnrchaaar,  but  being  a  mere  oifer 
to  sell  to  either  of  tvo.— Mossle  v.  Gyma,  119 
P.  485. 

1 48  <Cal.)  Specific  performance  of  a  eon- 
tract  to  convey  held  properly  denied  under  the 
provision  of  Cif.  Code,  |  3391,  for  inadequacy 


Topics  *  leotlon  (D  NUMBERS  In  this  Index  *  Dee.  ft  Am.  Dig.  SCay  No.  Series.  *  Reporter  Indexes  agree 


Digitized  by 


Google 


1203 


INDBX-OIOBSS 


of  consldflratton  and  Qnfalrneaa  of  a  contract 
to  defendant.— Wilson     White,  U9  P.  895. 

In  determtolng  the  adequacy  of  eonslderatioQ 
under  a  contract  soaght  to  be  apecifical); 
performed,  as  affecting  plaintiffs'  right  to  sach 
relief,  the  gnestioD  is  not  whether  the  price 
was  the  highest  obtainable,  but  whether  it 
was  fair  and  adequate  under  the  drcumatanc- 
ea.— Id. 

m.  GOOD  FAITH  AZID  DHJOEMGE. 

1 92  (Waab.)  Vendee's  default  in  final  pay- 
ment at  the  time  specified  held  no  defense  to 
an  assignee's  suit  to  compel  performance  in 
the  absence  of  the  vendor's  electioa  to  for- 
feit the  contract  and  of  abfli^  to  conrey  a 
clear  title  aa  agreed.— Kati  r.  Hathaway,  119 
P.  804. 

§97  (Wash-)  A.  contract  for  the  sale  of  a 
portion  of  school  lend  by  means  of  a  bank  as 
miatee  held  to  impose  on  the  bank  as  trustee, 
and  not  as  plaintiff's  agent,  the  duty  of  receiv- 
ing and  paying  over  to  tne  atata  the  money 
necessary  to  perfect  title.— A^na  r,  Ounit^ 
119  P.  866. 

nr.  FHOOEEDnrofl  ahd  hkt.tbt. 

it  14  (Cal.)  A  complaint  for  specific  per- 
formance must  allege  that  the  contract  sought 
to  be  enforced  is  just  and  reasonable  as  to  the 
defendants,  and  that  the  consideration  i«  ade- 
qnate.—Fraser  v.  Bentet  119  P.  BOO, 

Complaint  held  to  state  a  canae  of  action  to 
foreclose  a  mortgage  lien  and  not  for  specific 
perforniance  of  an  agreement  to  convey. — Id. 

1 1 14  (Wash.)  An  allegation  in  a  complaint 
for  specific  performance  held  to  sufficiently 
allege  performance  of  certain  oonditiona  preced- 
ent by  complainants  and  their  assig&or.—Adams 
V.  Canutt,  U9  P.  865. 

{  116.  (Kan.)  In  an  action  for  specific  per- 
formance, allegation  in  answer  that  plaintiff 
has  never  tendered  deed  executed  1^  nlmself 
held  met  by  allegations  in  the  rei^.^— Geo.  H. 
Paul  Go.  V.  Shaw,  119  P.  546. 

f  116%  (Wash.)  Objection,  in  a  snit  for 
specific  performance,  that  complainants  and 
their  assignor  had  not  compiled  with  certain 
covenants  and  conditiona  in  the  contract  was 
matter  of  defense,  and  could  not  be  urged  on 
demurrer.— Adams  v.  Canutt,  119  P.  865. 

1 121  (OrO  In  certain  caaea  for  spedfie  per- 
formance of  a  contract  to  convey,  itrict  proof 
held  regnired.— Hawkioa  v.  Doe.  119  P.  764. 

In  a  suit  to  specifically  peiloTm  a  dalmed 
oral  contract  by  decedent  to  convey,  evidence 
held  insnfficient  to  show  such  agreement.— Id. 

Where  specific  performance  of  an  oral  con- 
tract to  convey  land  ia  sought  on  the  ground 
of  performance  by  tiie  pnrcnaaer,  evidence  of 
the  terms  of  the  contract  ahoold  be  clear  and 
satisfactory,- Id. 

In  a  suit  to  specifically  perform  an  oral  con- 
tract to  convey,  evidence  AeM  immlBdent  to 
show  that  plaintiffs  went  into  posindoii  un- 
der the  agreement.— Id. 

SPIRITUOUS  UQUORS. 

See  Intoxicating  Liquora. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  1  68. 

STATEMENT. 

See  Appeal  and  Brror.  H  fiH  56S.  684;  Ife- 
cb^S  iJena,  U  lOi,  lia 

STATES. 

See  Attorney  General;  Constitutional  Law,  S| 
66-03,  80;  Elections.  |  18;  Eminent  Domain, 
f  7;    Mandamua,  |  1(S;   Tazatloa,  I  23; 


I.  poumoAK  flTATM  jam  vela* 
Tioirs. 

19  (OU.Cr.App.)  Defendant,  charged  vith 
crime  in  the  Inoum  Territory  before  stmtebood, 
held  to  have  no  vested  ri^t  to  be  prosecuted 
in  accordance  iritb  the  procedure  in  force  in 
that  jurisdiction,  beyond  the  rights  gnaranteed 
by  Const  U.  S.  Amend,  tt.— Mendenhall  t.  Uidt- 
ed  States,  119  P.  694. 

n.  QOVEBwicEirr  and  officers. 

1 41  (Kan.)  Const  art  1,  {  8.  vesting  su- 
preme executive  power  in  Governor,  construed. 
-State  T.  DawMm.  119  P.  86a 

jn.  PBOVKBTT,  OOllTRAOW.  AHD 
LXABIUTIBS. 

f  S4  (Idaho)  Bev.  Codes,  H  1475,  1476,  re- 
lating to  stats  printing  had  to  refer  onv  to 
work  to  be  done,  and  not  to  purchase  of  ma- 
terial, and  to  be  conatitatioiiBl.— Ex  part*  Gem- 
minril9  P.  298. 

STATIONS. 

See  Railroads.  H  68,  225,  226. 

STATUTES. 

See  Fraxida,  Statute  of;  Limitatiim  of  Aettou. 
For  statutes  relating  to  partlcalar  sabjects, 
see  the  vazfona  specific  topics. 

Z.  EKAOTMBHT,  BXQmSITBB,  AHD 
VAUDZTT  IK  GENERAI.. 

164  (CaL)  The  irrieatiou  act  of  1897  held 
not  impaired  as  a  whole  tv  nneonstitntionalltr 
of  provision  for  an  aopeal  to  the  mfterior 
court— In  re  Bonds  wf  Soutli  San  Joaqidn  Irr. 

Dist,  119  P. 

H.  OENEBAX  AND  SPEOIAI.  OB  LO- 
CAI.  UWS. 

{89  (Idaho)  Act  March  13,  1911  (Sees. 
Laws  1911.  p.  281)  {1  1,  2,  held  not  in  conflict 
with  Const  art  12,  }  1,  relating  to  power  of 
Legislature  as  to  organization  and  claasification 
of  dtieB  and  towns.— Keasler  t.  Fritchman,  119 
P.  692L  . 

S93  (Idaho)  Act  March  13,  1911  (Sess. 
Laws  1911,  p.  280),  relating  to  organization  of 
cities,  held  authorued  by  Const  art  12,  i  1.— 
Kessler  v.  Fritchman,  119  P.  692. 

Act  March  IS,  1911  (Sees.  Laws  1911,  p. 
280),  relating  to  the  organization  of  cities, 
Aela  not  violative  of  Const  art  8,  i  19,  relat- 
ing to  local  or  special  laws.— Id. 

S  104  (CaL)  St  1907,  p.  987,  validating  leas- 
es of  tide  or  submerged  lands  by  counties  or 
municipalities,  for  a  period  of  not  more  than 
50  years,  held  not  Invalid  as  spedal  legisla- 
tion.—-San  Pedro,  L.  A.  &  S.  li,  B.  Co.  V. 
Hamilton,  119  P.  1078;  Same  v.  Kelson,  Id. 
1077, 

m.  SUBJEOTS  ABB  TXTISI  OF  AOTB. 

1107  (Wash.)  The  local  option  law  held  to 
contain  but  one  subject  within  Const,  art  2.  1 
19,  and  provisions  in  the  body  of  the  act  are 
^^wne  to  the  mhject— State  t.  Jones,  119  P. 

i  114  (Wash.)  The  tltie  of  local  option  law 
held  to  contaio  but  one  subject  within  Const, 
art  2,  i  19.— Sute  v.  Jonea,  119  P.  384. 

i  118  (Nev.)  St  1911,  c.  133,  H  217,  218, 
held  not  unconstitutional,  under  Const  art  4, 
I  17,  as  not  being  covered  by  the  title.— Ex 
parte  Ah  Pah,  119  P.  770. 

1120  (Idaho)  The  titie  to  Act  March  IS, 
1911  (Sess.  Laws  1911,  p.  280),  held  to  snffl- 
ciently  embrace  the  mattera  therein,  and  not 
to  violate  Const  art  8,  |  16.— Kessler  t. 
Fritchman.  119  P.  692. 
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S  123  (CaL)  Irrigation  Act  1897,  «  68-72, 
hrld  not  inmltd  under  Const,  art.  4;  |  24,  as 
being  foreign  to  the  title  of  tiie  act.— In  re 
BoQdB  of  Soutli  San  Joagoia  Irr.  Dist.,  119  P. 
108. 

1 123  (OIeL)  Act  2d  Leg.  (Sesi.  Laws  1909, 
c.  32,  art.  1),  relating  to  opening  and  im^rove- 
ment  of  pnbUc  highways,  held  not  riolatiTe  of 
Const  art  5,  J  67,  relating  to  subjects  and  ti- 
tles of  acts.— Rea  v.  State,  119  P.  235. 

Authority  giTen  by  Act  2d  Leg.  (Sess.  Laws 
1909,  c.  Sk,  «rt  1)  8S  63,  54,  for  issuance  of 
iMnds  to  pay  expense  of  road  improvements, 
held  covered  by  the  title  of  the  act.— Id. 

V.  REPEAL.   8UBPEHSION,  EXPIRA- 
TIOK,  AND  REVIVAL. 

8  (59  CUtah)  In  the  absence  of  an  express 
repeal  of  a  itatate  to  Justify  tbe  presumption 
of  an-iutentlon  to  repeal  a  statute  by  a  later 
one,  the  two  most  be  irreconcilable.— Parle  t. 
Bires,  U9  P.  1034. 

VI.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rnle*  of  Const  ruction. 

{  181  (Utah)  Tbe  intention  of  the  Legisla- 
tnre,  aa  expressed  by  the  language  of  a  stat- 
ute, interpreted  according  to  Its  fair  and  ob- 
vious meajiing  and  the  context,  is  the  control- 


ling feature  in  the  construction  of  the  statute. 
—Park  V.  Rives.  119  P.  1034. 

fi  185  (Okl.)  Where  a  power  is  given  by 
statute,  there  is  carried  with  it  power  to  do 
everything  reasonably  necessary  to  make  it 
effective.- Missouri,  O.  &  G.  By.  Co.  v.  State. 
119  P.  117. 

i  190  (Mont)  An  unambiguous  statute  should 
not  be  interpreted,  but  should  be  enforced  ac- 
cording to  its  clear  language.— United  Missouri 
River  Power  Co.  v.  Wisconsin  Bridge  &  Iron 
Co.,  119  P.  796, 

1 199  (Idaho)  "General  election,"  as  gen- 
erally used  in  Constitutions  and  statntes,  de- 
flned.— Kessler  t.  Fritchman,  119  P.  692. 

S  225  (KeT.)  Separate  acts  covering  tbe 
same  subject-matter  should  be  so  construed,  if 

Eossible.  as  to  allow  both  to  staniL  where  the 
inguage  is  consistent  and  plain.— Ex  parta  Ah 
Pah,  U9  P.  m 

(C)  Time  of  Taldns  Bffect. 

f  258  f  Nev.)  Crimes  and  punishment  «ct,  ef- 
fective  January  1, 1912,  AWa  not  to  have  saper- 
seded  the  limitation  on  location  of  houses  of  ill 
fame  preKribed  by  St.  1911,  c  1^  U  217. 
218,  nntil  that  date.— Ex  parte  Ah  119  P. 
770. 

In  tbe  absence  of  constitudonal  reatrictioii, 
the  Legislature  is  free  to  fix  in  eadl  act  the 
time  it  is  to  take  effect— Id. 


UniTED  STATES. 

CONSTITUTION. 

Amend.  6   694 

Amend.  7    564 

Amend.  14    727 

Amend.  14,   !  1   ^ 

Art.  1,  »  rf...   298 

Art  4,  8  2   791 

STATUTES  AT  LABGE. 

1866.  July  26,  ch.  262,  14 
Stat.  253  (U.  S.  Comp. 
St.  1901,  p.  1437)   731 

1877.  Msn-h  3,  ch.  108.  19 
.Stat  377   731 

1898,  June  28,  ch.  617,  S 

11,  30  Stat.  497   418 

1899.  March  3.  ch.  42o,  S 
9.  30  Stat  1151  (U.  S. 
Couip.  St.  1901.  p.  3540)  798 

1001.  Feb.  18,  ch.  379,  §3 

4.  0.  31  Stat  795    630 

1901.  March  1,  ch.  676,  31 

Stat  8tJl....  418 

1901.  March  1,  ch.  667,  S 

(J.  31  Stat.  8C3  418 

1901.  March  1.  ch.  670,  S§ 

11,  13.  15,  31  Stat  8R6  1000 

1901,  March  1.  ch.  678,  § 

28.  31  Stat  869   418 

1902,  Feb.  28,  ch,  134,  S 
15.  32  Stat  47  (U.  S. 
rV)mp.  St  Supp.  1909.  p. 
fB2)   .V.  247 

1906.  Mareh  23.  ch.  1130, 
34  Stat.  84  (U.  S.  Comp. 
St.  Supp.  1909.  p.  13riri)  798 

]9()6,  April  28.  ch.  1876,  < 
22,  84  SUt  146  7. .  213 

REVISED  STATUTES. 

I  2297  (U.  S.  Comp.  St. 

11*01.  p.  13ftS)   709 

§11  2324.  2325  (U.  S.  Comp. 

St.  1901,  pp.  1426,  1429)  785 


STATUTES  CONSTRUED, 

I  2326  (U.  S.  Comp.  St 
1901,  p.  1430)   384 

COMPILED  STATUTES 
1901. 

Page  1398    709 

Pages  1426,  1429   785 

Page  1430    834 

Page  1437    731 

Page  3640   ;  798 

COMPILED  STATUTES 
SUPP.  1909. 

Page  682   247 

Page  1855   798 


ARKANSAS. 

KIRBY'S  DIGEST. 
B25,  829a  680 

OAUFORNIA. 


CONSTITUTION. 
Art  4,  I  24. 


198 


:.  4,  i 

Art.  6.  I  4   79,  940 

Art.  16,  I  8  1073 

CIVIL  CODE. 

«  45,  47    656 

fi  93    526 

I i  130,  140   403 
290    516 
388   1089 
516.    Amended  by  Laws 
1001,  o.  5  1089 

is  694,  605   109 
710    96 
1044   516,  1089 
1045    516 

eS  1072.  1105  1089 

S§  1113,  1114   509 

fi  1265    82 

fi  1317    109 


»  1318,  1322.  1336   920 

[  1341   100 

»  1416.  1419,  1422   034 

1489    663 

1572    494 

1589   646 

1605    663 

»  1917,  2800   388 

3149   666 

3287    888 

I  3300,  3305   609 

i  8806,  3391   885 

ooDB  or  oiyiL  pbogb- 

DUBBl 

187    527 

S  372,  378    512 

456   ,   666 

478   202.  406.  909 

735  ;  40.T 

738    934 

88  891,  893   98 

fiS  911.  912  666 

»  940,  941a,  941b,  941«. .  100 

I  953a  100,  947 

h  953b,  953c  100 

I  974   98 

S  1125  1086 

rllSO,  1173,  1174   405 
1474   82 

g  1870,  subseo.  10  512 

S  1963,  subsec.  25   666 

IS  2022.  2031   506 

S  2082    922 

PENAL  CODE. 

I  81   526,  901 

S  166    901 

S  269a.  Amended  by  Taws 

1911,  p.  426   526 

§S  459,  460,  401.  463   920 

«  654    901 

5  680    949 

S  1181   901 

S  1237    627 
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statutes  OoBstrned 


POIiITIOAL  CODE. 

IS495    107 
I  S650,  3780,  3817   89 
8897  91,  651 
3897.  Amended  hj  Laws 
1907,  p.  687   89 

{  S^b  v. ■'".'".■.V.V.'.V.ioso 

CITY  CHARTERS, 

hong  Beach,  art.  11»  |  B, 

sabaeca.  8.  11  677 

Long  Beach,  art.  11,  {  21  677 

LAWS. 

1885,  p.  147.  Amended  by 
Laws  1891,  p.  196    649 

1891,  p.   196   649 

1807',  p.  254,  8S  1.  34,  68- 
72   198 

1901,  p.  5  1089 

1901.  p.  28,  t  3....  677 

iiSi:  ?:  ^;  ••■^8?8 

1906  (Ex.  Seas.)  p.  78.  fi  5  9n 

1907,  p.  607....:.   89 

1907,  pp.  760,  7B3  100 

1907  p.  987  1073 

1911,  p.  421   677 

1011,  p.  426   526 

OOI.OBADO. 

CONSTITUTION. 
Art.  20    156 

OOXm  OP  CIVIL  PROCE- 
DURE. 

I  81    681 

i  251  156 

I  478    681 

MILLS'  ANNOTATED 
CODE. 

8  26a  a042 

I  78  616 

MILLS'  ANNOTATED 
STATUTES, 
i  4816  616 

REVISED  STATUTB3S  1908. 

i  4073  1063 

I  4584    616 

I  6525,  sabsec.  67   622 

LAWS. 

1902,  p.  43  1042 

IDAHO. 

CONSTITUTION. 

Art.  1.  I  20    804 

Art.  3,  SS  16,  19   692 

Art  5,  S  17   448 

Art.  6,  88  1,  2.  4   304 

Art.  7,  |§  2,  6   41 

Art.  9.  I  1   41 

Art.  12.  I  1   692 

Art  18,  i  11   41 

REVISED  CODES. 

1 950    41 

fi  1475,  1476    2!>S 

1537.  aubsec.  4  

I  1538,  1530   ST) 

.  1911,  1912   37 

2985    30 

3509    r>2 

3818  ;   88-, 

40.51   

II  4101,  4162    20.'j 

4100    885 


1$  4198,  4207.  42S1   295 

f  4406   448 

i  4470    65 

i  4471,  Bubsec  1. ....... .  55 

IS  4474,  4611   55 

1  4800,  4880   295 

5220    60 

7697    80 

LAWS. 

1911,  ch.  82    692 

1911,  ch.  82,  J§  1-3   692 

1911,  chB.  117-110   294 

1911,  ch.  154,  I  2   304 

19U.  ch.  159.  {  65  41,  52 


niDXAM  TEBRirOBT. 

See  Oklahoma. 

KATflAB. 

CONSTITUTION. 

Art.  1.  I  S:  860 

Art.  12.  I  2   74 

CODE  OF  CIVIL  PROCE- 
DURE. 

J  15,  17,  22    380 

141   552 


565 
566 
674 
581 


380 
541 
633 
662 


GENERAL  STATUTES  1901. 
I  7503   876 

GENERAL  STATUTES  1909. 
435    379 

8  2274,  2276   864 

8463   349 

3753    548 

3834    535 

4366    360 

I  5608,  5610,  6615   380 

6734   662 

6160    380 

6161   541 

G169    533 

6176    552 

7879   1126 

§  87L'7-8730   67 

SOW)   360 

9(»:J7,  subaec.  1   74 

§  9222   375 

0441    319 

9475    712 

0480    878 

LAWS. 

1891.  ch.  89.  88  9.  10   864 

1898  (Sp.  Seas.)  ch.  10,  8 14  74 

1903,  ch.   152   74 

1005,  ch.  68.  8  1   379 

1907,  ch.  281,  8  1  1008 

1909,  ch.  245,  |5   327 

1911.  ch.  248,  8  33   327 

MONTANA. 

COXSTITUTION. 

Art.  3,  5  6   785 

Art.  3,  8  23   554 

Art.  3,  fi  25  791 

Art.  5,  B  18  1103 

Art.  8,  8  27.   283 

Art.  13.  8  6   286 

REVISED  CODES. 

88  28S6.  2804,  2905.  2911, 
2912.  2933,  2934,  2937. .  286 


i  3202    270 

;  3241   1103 

i  3289   171,  477 

8  3297.  8800  11(>3 

i  4414    796 

I  4819,  4835    701 

14980.  504.3.  5570    778 

i|  6162,  6171   719 

6315    174 

§  6481,  6482... ■   788 

6539   ;  775 

6585   ;  568 

6589    174 

8  6817,  6830.  6S61  283 

7169    171 

7493    791 

7888    279 

8  7950,  7957,  7959   794 

7972    778 

,  8020    775 

ilS  8992,  9006  1103 

COMPILED  STATUTES 
1887. 

Dir.  6,  8  443.  Repealed 
by  Laws  1893,  p.  81. . . .  706 

LAWS. 

1893,  p.  91   790 

1893,  p.  98,  8  10   796 

1901,  ih  150,  iri,  2  796 

1909;  a.  OT^.....  654 


NEVADA. 

CONSTITUTION. 
Art.  4,  8  17  770 

LAWS. 

1911,  ch.  188.  II  217.  218  770 
OKI.AHOKA. 


CONSTITDTION. 

Art  2   -.  

Art.  2,  8  

19  

24  

57. 


Art.  2. 
Art  2, 
Art  5, 


-.  271 

 1003 

 640 

  127 

.  .  235 

Art  7;     12  20tt 

Art  9,  f  18  U7,  423 

Art  9,  88  19-34   117 

Art  9,  8  26  413,  423 

Art.  9,  8  36  1008 

Art.  10,  f  27    964 

Art  18,  I  5a  127 

Art  23,  1  10  182 

STATUTES  1893. 

4196    246 

4452.  AmendM  by  Laws 
1010^11.  ch.  18  992 

WILSON'S  REVISED  A  AN- 
NOTATED STATUTES 
1903.  - 

!9  880.  882.  883   587 
S  1253,  3060  1002 
4344    230 
4346    233 
g  5403,  5413,  0773,  6774, 

5776  1003 

8  6021   1002 

COMPILED  LAWS  1909. 

8  514    993 

»  1408.  1409   12T 

If  1690-1694   241 

is  1916,  1917  447 
1077    200 
1078                  206,  640,  641 
g  2177,  2182  1014 

S  2208,  mibaecs.  1-3  430 
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2866,  2337   186 

296S   1014 

3346,  sabsec  6  627 

1  4752,  4757  S89 

I  6634.  5666   679 

5826    246 

S  6074,  6076   247 

6082    126 

i  6128.  6130   083 

fi  6843,  6940  1125 

7806    286 


INDIAN  TERRITORY  AN- 
NOTATBD  STATUTBS 
1899. 

1820    218 

2388,  2405.  2406,  2407. .  416 
8060,  3062   978 


UANSFIELiyS  DIGEST. 

I  2622  (Ind.  T.  Ann.  St 
1899^1  1S20)  218 

H  85^  3509,  3510,  3511 
and.  T.  Ann.  St  1899. 
Jl  2398,  2405,  2406, 
alOT)   416 

U  4749. 4761  (Ind.  T.  Ann. 
8t  1888,  H  8060,  8062)  979 

liAWS. 

1907-08,  di.  18  117 

1907-08,  ch.  27.  art.  1. 1 1  206 
1907-OS,  dL  27.  art  1,  !  2 

206  640 

1907-08.  ch.  28  .'961 

1907-08,  cb.  31,  art  1. 

Bubart  7,  15  220 

1907-08,  ch.  31,  art  4. . .  220 
1907-08,  ch.  31,  art  4.  | 

12   1014 

1907-08,  ch.  229   961 

1907-«8,  di.  229,  1  3    961 

1909,  cb.  14.  art  2  961 

1908,  ch.  32,  art.  1   235 

1909,  cb.  32,  art  1.  Si  62- 

66   236 

1908,  cb.  88,  art  5,  $1  3.  4  241 
1810^^11,  ch.  l8.. 892 
1810-11,  ch.  70,  I  4  686 


OSEOON. 

CONSTITUTION. 
Art.  7.  f  8  149 


BELLINGER  &  COTTON'S 
ANNOTATED  CODES 
&  STATUTES  1901. 
SS  3118,  3127   768 

LOUP'S  OREGON  LAWS. 

Sg  179,  180   753 

SS  .■{ti3-377   763 

11399,414    754 

S  613    766 

I  547    489 

«  550,  554    348 

I  554,  subseca.  1,  2   480 

§  804    753 

S  808   482.  753 

§  1113   489 

SS  1S97-1902,  1906   846 

U  2«66,  2670   768 

S  3(i83    487 

§§5930,6966.6022    343 

5  6595    147 

is  6887,  6908   727 

CITY  CHARTERS. 

Woodbum,  cb.  4,  I  5.  Sp. 
La  WB  1899,  p.  538    839 

SPECIAL  LAWS. 

1809,  p.  638,  ch.  4.  {  5-  •  339 
1905,  p.  133,  I  86   349 

LAWS. 

1907,  pp.  71,  86,  H  12i  80  727 
1911,  p.  7  . .  .T7, "  .  .7. . .  149 

UTAH. 

CONSTITUTION. 

Art.  1.  I  7  1039 

Art.  S,  J  1  1039 

Art.  13,  H  2,  3  1038 

COMPILED  LAWS  1807. 

4-^r,5   1028, 1030 

§  4893  808 

LAWS. 

1900,  ch.  74.  Amended  by 

Lnwa  1911,  cb.  63  1039 

1011,  cb.  53   1030 

1811,  fib.  126  1034 


WABHnrOTOlV. 

OONSTITUTION. 
Art  2,  I  18  884 

REMINGTON  &  BALLIN- 
GER'S  CODE. 

120    16 

8  207-209   819 

474    866 

i{  632.  688    3 

082    386 

i  989  et  acq   844 

1129    826 

I  1133   177,  826,  848 

1477    749 

1721    29 

1722    824 

1734    29 

2145    844 

2168   607 

2196    844 

2820    16 

2406    824 

{  2413,  2414    607 

2414,  BiibHec.  6   24 

iS  2436,  2443    761 

2456    24 

3392   6U,  820 

8393   611 

3384    820 

8  3661,  3665   748 

4446    797 

4776    20 

5917  183 

6297    846 

6680    21 

S  7438,  7532.   807 

S  778tf,  7786,  7796   852 

7816    859 

795S-7964   192 

 837 


8369  et  seq   837 

8372    837 

K  8800,  8813,  8823,  8834  188 

LAWS. 

1890.  cb.  35,  M  1.  2   6 

1888,  ch.  53,  i  3    22 

1807,  ch.  i:^,  U  9,  20...  852 
1907,  cb.  163,  «  23.  Amend- 
ed hj  Laws  1009,  cb.  211  852 

1909,  cb.  80,  9  1   859 

1909,  cb.  81   384 

1900,  ch.  81,  H9, 12  884 

1909,  cfa.  211  852 


STAY. 

See  Divorce.  |  182. 

STIPULATIONS. 

See  Depoaitiooa.  fS  88.  111. 

STOCK. 

See  Corporations,  H  82,  425. 

STOCKHOLDERS. 

See  CorporatioDB,  H  190,  217,  246.  320,  424. 

STORAGE. 

See  Warehouiemen. 

STREET  RAILROADS. 

See  Unnlcipal  Gorporatlons,  |  682. 

I.  ESTABUSHBfElfT.  OOlTSTBXrO- 
TION,  Ain>  MAXNTENANCE. 

1 18  (OkL)  Conioration  formed  under  Comp. 
LawB  1909.  I  1408.  held  to  have  power,  with 


conseDt  of  local  authorities,  to  constmct  street 
railwaya,  accept  Ifghtinr  contracta,  and  ac- 
qaire  otber  street  railway  or  lighting  aystctna 
aj  parcbase,  as  authorized  by  section  1409. — 
Orerholser  t.  Oklahoma  Intemrban  Traction 
Co,  118  P.  127. 

n.  BEOVLATIOH   AMB  OPEBATIOH. 

1 93  (Weiab.)  A  motorman  is  required  to 
give  a  timely  alarm  to  warn  a  pedeatrian  of 
the  approach  of  the  car.— Mallett  t.  Seattle 
R.  &  S.  Ry.  Co.,  118  P.  743. 

8  98  (Wash.)  If  one  using  a  street  car  track 
knew,  or  in  the  exercise  of  ordinary  care  should 
have  known,  that  a  car  was  approaching  in 
front  or  behind,  he  waa  bound  to  avoid  the 
danger.— Mallett  T.  Seattle,  B.  ft  S.  By.  Co., 
118  P.  743. 

One  walkini;  on  a  street  ear  track  In  a 
waa  not  required  to  nae  the  same  degree  of 
care  as  If  upon  a  private  way,  or  upon  a  ateam 
railroad,  not  being  a  trespasBer.— Id. 

i  117  <W8sh.)  Whether  a  pedestrian  struck 
by  a  street  car  could  have  seen  the  car  in 
time  to  have  gotten  off  the  track  Md  a  ques- 
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don  for  the  Jory.— Mallett  t.  8eattl«t  B.  &  S. 
Br.  Co.,  119  P.  743. 

STREETS. 

Sae  Mnnlcipal  CotporatioiM.  H  280-1084. 

STRIKING  OUT. 

i  6S5;  Fleadins;  K 


and  Bnor, 
Trial.  1  91. 

SUBCONTRACTORS. 

See  Mechanics'  liens,  g  lOS;  Municipal  Gor- 
poratlOQi,  tl  S53.  876. 

SUBROGATION. 

1 7  (Colo.)  Under  the  general  mle  and  under 
the  negotiable  iostnunents  act  the  dlecharge  of 
a  guaranty  contract  by  several  guarantors  on 
a  notet  by  paying  the  notei  held  not  to  extin- 
tnlsh  It.  so  ^t  the  goarantora  oonld  main- 
tain a  Joint  action  thereon  against  the  makers 
upon  Its  transfer  to  them  jointly. — Cone  t.  Eld- 
ridge,  119  P.  616. 

141  (Colo.)  The  gnaranton  an  notes  fteld 
antttled  to  bring  &  Joint  actitm  thereon  Malnst 
the  maker  upon  the  transfer  of  the  nous  to 
them  after  payment,  whether  the  funds  with 
which  they  were  ducharged  were  indlTldaal 
funds  or  Jointly  owned.— Gone  t.  Sldridge.  119 
P.  616. 

Where  the  orii^nal  notes  were  Indctrsed  and 
dalivered  to  the  guarantors  upon  payment  by 
them  of  the  guaranteed  debt,  held,  that  It  must 
be  presumed,  in  absence  of  a  contrary  showing, 
tn  an  action  against  the  maker  by  the  gnar- 
antora,  that  they  owned  the  notes.— Id. 

Evidence,  in  an  action  by  guarantors  on 
notes  transferred  to  them,  after  payment  by 
them,  held  not  to  ahow  that  a  note,  designat- 
ed as  "Exhibit  6,**  was  (me  of  the  notes  which 
wu  paid^Id. 

SUBSCRIPTIONS. 

See  Onpontfam^  i  S2. 

SUIT. 

See  Action. 

SUMMONS. 

S««  Pioeesa. 

SUPERINTENDENTS. 

See  Master  and  Servant,  H  190,  254,  297. 

SUPERSEDEAS. 

See  Appeal  and  Error,  H  459,  465,  7S1 ;  Man- 
damus, i  65. 

SUPERVISORS. 

See  Woods  and  Forests. 

SUPERVISORY  CONTROL 

See  MaudamoB,  |  168. 

SUPPORT. 

Sea  Parent  and  Child,  1  17. 

SUPREME  COURTS. 

See  Courts,  H  212-240^. 

SURETYSHIP. 

Set  Principal  ud  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  {  116. 


SURPRISE. 

See  Continuance,  1  80. 

SURRENDER. 

See  OanctUation  of  Instrument!, 

SURVEYS. 

See  Boondaries,  II  5S,  64. 

TAXATION. 

See  Adverse  Possession;  Agriculture;  Consti- 
tutional Law.  I  206;  Corporations,  S  661; 
Counties.  8{  24.  114,  200:  Drains;  Intoxi- 
cating Ijlguors,  I  224;  Licenses;  Municipal 
Corporations.  |S  73.  289-291  425-514 ;  News- 
papers; Schools  and  School  Districts;  Wa- 
ters and  Water  Courses,  %  231. 

Z.  NATITKE  AHD  EXTEKT  OF  POWXB 
Of  OENE&AI.. 

123  (Hont.)  The  right  of  the  state,  in  tti$ 
ezerdse  of  police  power,  to  regulate  extra- 
haaardoua  employment  Is  supplemented  by  the 
right  to  tax,  m  order  to  carry  the  scheme  of 
regulation  and  benefits  Into  effect. — Cunning- 
bam  T.  Northwestern  Improvement  Co.,  119 
P.  654. 

Tax  levied  to  pay  beneflta  for  injuries  sus- 
tained by  em^oyAi  encaged  in  the  extrahaa- 
ardous  business  of  eoal  mining  Md  for  pub- 
lic purpose.- Id. 

1 25  (Idaho)  Const  art.  7,  I  2,  authori^ng 
tax  by  valuation.  htM  to  appv  to  raising  of 
revenue  for  state  purposes.— Fenton  v.  Board 
of  Com'rs  of  Ada  Coun^,  119  P.  41;  Inde- 
pendent Sdtool  Diat  No.  1  of  Kootenai  County 
T.  Board  of  County  Com'rs.  Id.  62. 

LEVY  AHD  ASSESSMEirT. 

<0)  Mf»4e  •£  Assa— i«mt  la  OsaeMtl. 

1356  (Kan.)  Stock  of  a  building  association 
hOd  not  a  credit,  within  Gen.  St  1901.  17603. 
and  Oen.  St  li09, 1 9222^Abrabama  v.  Medli- 
eott,  119  P.  87S. 

Vm.  GOIXEOTIOH    AMD  BXFOBOB- 
KEKT  AGAINST  PERSOHS  OB 
PERSOKAX.  FBOPERTT. 

(B>  ■wBMUUT  WMmmMimm  mm€  Aatlns. 

f  685  (Or.)  Action  for  personal  proper^  tax 
will  not  lie,  but  it  can  be  collected  only  as 
provided  by  Lu  O.  L.  S  8683:  seisure  and  sale 
of  the  personal  properly,  if  It  can  be  found  In 
the  county,  or  charge  of  It  against  real  aatate, 
and  enforcement  thereof  aa  a  real  eatate  lien. 
—Marion  Conner  t.  Woodbum  Mercantile  Co^ 
119  P.  487. 

(O)  BemedlM  fov  "Wwomtttml  BtafovMmmt* 

1 608  (OkL)  Where  owner  of  land  neglected 
to  avail  himself  of  the  remedy  provided  for  an 
Illegal  assessment  under  Sess.  Laws  1909,  c. 
88,  art  6,  S|  8,  4.  and  Comp.  Laws  1909,  H 
1600-1694.  the  collection  of  the  taxes  due 
thereunder  will  not  be  enjoined. — Fast  T.  Rog- 
ers. 119  P.  241. 

1 61 1  (Okl.)  Petition  for  order  cBjolnlng  col- 
lection of  taxea  htld  bad  on  demurrer,  where 
It  ahowB  that  plaintiff  neglected  to  avail  him- 
self of  remedy  provided  atatate^Fut  t. 
Bogera,  119  P.  2U. 

JX.  SAUB  or  LAUD  FOB  XOHFAT- 
MBIIT  OF  TAX. 

1 630  (OkL)  WUson's  Rev.  A  Ann.  St  1903. 
I  3060,  fixing  fees  for  publication  of  delinquent 
tax  lists,  held  repealed  by  section  6021.— Still- 
water Advance  Printing  &  Publishing  Co.  t. 
Board  of  Com'rs  of  Payne  County,  119  P. 
1002. 
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1662  (Kan.)  T&ere  Is  do  fltattite  requiring 
proof  of  pabllcatfon  of  a  sheriffs  Bale  notice 
b7  affidavit  of  printer.— Gibson  v.  Walters,  119 
P.  31». 

8  663  (Colo.)  Facts  recited  tn  a  tax  deed  Md 
■  to  make  the  tax  sale  void.— KeTCSom  v.  Jacobs, 
119  P.  623. 

1679  (Gal.)  Under  Pol.  Code,  |  3650,  held. 
that  a  tax  collector,  on  making  a  resale  of  land 
after  sale  to  the  state,  must  mail  notice  thereof 
to  the  address  shown  by  the  assessment  next 
before  the  sale.— CampbeU  v.  Moran,  119  P.  89, 

Under  Pol.  Code,  {  3897.  as  amended  by  St 
1907.  p.  697,  and  sections  8780.  8817,  pre* 
scribing  the  right  of  the  former  owner  of  land 
to  redeem  from  a  tax  sale  and  to  have  notice  of 
a  resale,  held,  that  such  notice  was  a  jurisdic- 
tional prerequisite  to  a  valid  sale  hy  the  state. 
— Id. 

S  679  (CbI.)  Resale  of  land,  after  sale  to  the 
state  for  nonpayment  of  taxes,  without  notice 
b7  mail  as  prescril>ed  by  Pol.  Code,  I  8897, 
held  Invalid.— Smith  v.  Boston,  119  P.  91. 

§685  (Kan.)  Confirmation  of  a  tax  sale  Is 
an  adjudication  of  due  publication  of  the  no- 
tice.—Gibson  V.  Walters,  119  P.  319. 

X.  REDEMPnOH  FROM  TA:^  8JXE. 

$704  (Kan.)  Inclnsion  in  redemption  notice 
of  an  amount  in  excess  of  that  due  renders  the 
tax  deed  subject  to  be  defeated  if  attacked  In 
dae  time.— Gibion  t.  McCIees,  119  P.  87a 

XL  TAX  TITI^. 

(A)  Tltlft  mmA  Rlckta  of  FDraliMer  at  Tax 
Sale. 

5  734  (Oal.)  Under  PoL  Code,  S  S897,  the 
mailing  of  a  notice  to  the  person  to  whom  the 
land  was  last  assessed  next  before  the  sale 
held  essential  to  the  validity  of  a  sale  by  the 
state  of  land  purchased  for  delinquent  taxes.— 
Wright  T.  Anglo-Califomian  Bank,  119  P.  651. 

1734  (Kan.)  Tax  deed,  showing  variance  in 
description  of  the  land  aa  it  appeared  in  tax 
ron  and  the  delinquent  tax  sale  notice^  held  void 
under  Oen.  St.  IMO,  |  M4L— Gibson  t.  Walt- 
ers, 119  P.  819. 

1784  (Or.)  Undw  B.  ft  a  Comp.  }  8118,  a 
tax  deed  was  Toid,  where  it  appeared  that  an 
unsigned  memorandum  of  sale  was  made  in  the 
sheriffs  office,  which  merely  recited  the  sale 
to  defendant  of  80  acres  in  the  section  describ- 
ed, and  tiiB  amount  reeelTed.— Johnson  t. 
mite,  119  P.  769i 

(B)  Tax  Deed*. 

1 762  (Kan.)  Where  a  tax  deed  correctly 
stated  the  payments  on  account  of  the  lots 
conveyed  thereby,  and  correctly,  stated  the 
total,  an  error  in  the  granting  clause,  in  stat- 
ing the  amount  paid,  held  a  clerical  error,  and 
not  to  avoid  the  deed  under  Gen.  St  1909,  | 
9480.— Gibson  T.  Jackson,  119  P.  87& 

i  762  (Kan.)  A  tax  deed  issued  under  Gen. 
St  1909,  f  9475,  on  record  for  more  than  five 
years,  will  be  sustained,  notwithstanding  state- 
ment showing  sale  of  tract  in  question  in  1896 
for  the  taxes  «f  1895.— Hoffman  t.  Woodward, 
119  P.  712. 

S  769  (Kan.)  A  second  tax  deed  to  correct 
defects  in  former  tax  deed  reopens  the  gaestion 
of  the  validity  of  both  deeds  and  the  regu- 
larity of  the  tax  proceedings^— Gibson  T.  Walt- 
ers,  119  P.  S19. 

{788  (Cal.)  The  recital  in  a  tax  deed  from 
the  state  on  a  resale  as  to  the  mailing  of  a 
copy  of  the  notice,  prescribed  by  PoL  Code,  i 
3807,  as  amended  by  St  1907,  p.  697,  is  made, 
by  section  389&  only  prima  facie  evidence  of 
the  facts  recited.— Campbell  v.  Moran,  119  P. 
89. 

S788  (Cal.)  A  recital  in  the  deed  of  a  tax 
collector,  given  on  a  resale  of  lands  by  the 


state,  Is  prima  fiicle  evidence  of  Qie  fact  recited. 
—Smith  V.  Boston,  119  P.  91. 

Facta  in  record  on  appeal  from  a  decision  in 
an  action  to  try  a  tax  title  held  snffident  to 
warrant  a  concludon  by  the  trial  court  that 
the  recital  In  the  collector's  deed  that  the  no- 
tice, required  by  PoL  Code,  §  3897,  was  not 

g'Ten  because  the  address  was  unknown,  was 
Ise. — Id. 

$788  (Or.)  The  prima  fade  etse  nude  by  a 

tax  deed,  pursuant  to  B.  &  QL  Comp.  |  Sl27, 
may  be  overcome  by  contraiT  pxoof^— Johnson 
V.  White.  119  P.  7(». 

(C)  Aetlons  to  Coaftna  ov  Trr  TItlo. 

I  810  ((3aL)  Evidence  in  an  action  to  try  ti- 
tle, claimed  under  a  tax  deed,  held  snfficient  to 
support  a  finding  that  plaintiff  had  no  interest 
in  the  property.— Smith  v.  Boston,  110  P.  91. 

8  810  (Colo.)  Where  the  tax  deed  on  which 
defendant  relied  was  void  on  ito  face,  he  was 
not  entitled  to  the  benefit  of  the  five-year  limi- 
tations, by  showing  by  extrinsic  evidence  tnat 
he  would  have  been  entitled  to  a  Tslid  deed^ 
Newsom     Jacobs,  119  P.  628. 

1811  (Gal.)  Finding  in  an  action  by  tax  tiUe 
bolder  to  quiet  title  held  to  support  a  judgment 
for  defendant.— Smith  v.  Boston.  119  P.  81. 

TAXATION  OF  COSTS. 

See  Costs.  |  207. 

TELEGRAPHS  AND  TELEPHONES. 

See  Master  and  Servant,  |  88. 

H.  KEGVLATIOir  AHD  OPERATION. 

137  (OkL)  A  telegraph  company  held  liable 
for  failure  to  transmit  message  relating  topur- 
chase  of  land.— Western  Union  Telegraph  Co.  v. 
Allen,  119  P.  981. 

On  failure  of  telegraph  company  to  transmit 
message  to  principal,  agent  held  not  bound  to 
seek  other  method  of  communication  where  he 
has  no  knowledge  of  such  nondelivery.— Id. 

{  55  (Okl.)  Order  of  Corporation  Commission, 
requiring  a  telephone  company  to  receive  and 
transmit  messages,  and  connecting  with  a  rural 
telephone  company  on  payment  of  reasonable 
charges,  held  proper.— Pioneer  Telephone  & 
Telegraph  Co.  v.  Grant  Ootmtj  Boral  Tele- 
phone Co.,  119  P.  968. 

TENDER. 

,  I  68;  Interest,  I  110;  Tendw 

J,  H  lie.  itoT 
TERRITORIES. 

See  Adcnowledgment ;  Appeal  and  Error,  | 
1019;  Criminal  Law,  |  106;  Eminent  Do- 
main, SS  74,  263;  States,  |  8. 

THEATERS  AND  SHOWS. 

See  Damages,  {  40;  liandamos,  S  14;  Mu- 
nicipal Corporations,  SS  7,  116,  591-008. 

S3  (CaLApp.)  The  regulation  of  the  moving 
picture  business  held  contemplated  by  an  ordi- 
nance providing  for  the  regulation  of  pano- 
ramas and  kinetose<9e8.r-Laurelle  v.  Bua^  118 
P.  953. 

S6  (CaL)  Findings  on  the  issue  of  contribu- 
tory negligence  that  the  Injury  resulted  from 
defendant's  negligence  held  not  to  be  so  con- 
strued, where  all  the  findings  taken  together  in- 
dicated the  court's  intention  to  find  that  defend- 
ant was  not  negligent— Flora  t.  Bimlni  Water 
Co.,  119  P.  6617 

Evidence  held  to  sustain  a  finding  that  de- 
fendant was  not  negligent  in  failing  to  provide 
ample  life  guards  to  protect  persons  from 
drowning  in  ais  natatonnm.— Id. 
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I  6  (Wash.)  A  patron  of  a  place  of  amuu- 
ment  held  guilty  of  neffligence,  and  to  assnine 
the  hazards  In  taking  a  dark  way,  where  the 
proprietor  had  proyided  a  safe  entrance.— 
Hendersbott  t.  Modem  Woodmen  of  America, 
119  P.  2. 

le.  (Wash.)  PlaintUr  JtOd  not  entitled  to 
recover  against  a  company  which  controlled 
an  amuBenient  park  for  injury  in  a  swing  lo- 
cated outside  die  park.~Schwab  t.  Anderson 
Steamboat  Co.,  119  P.  614. 

16  (Wash.)  The  owner  of  a  place  ot  pub- 
lic entertainment  must  maintain  it  in  a  reafjon- 
ably  safe  condition.— Hollenbaek  t.  Glemmer, 
119  P.  1114, 

The  owner  of  a  moving  lecture  show  KM  not 
negligent  in  maintaining  a  step  at  a  side  exit. 

~  THEFT. 

See  Xmxixnj. 

TICKETS. 

See  Carriers,  |  203. 

TIDE  LANDS. 

See  Navigable  Waters,  f  37. 

TIMBER. 

See  Pnblic  Lands,  H  103.  184% ;  Woods  and 
Foreste. 

TIME. 

See  Appeal  and  Error,  fS  838.  349.  361.^564. 
022,  77S:  Chattel  Mortgages.  §  97;  Coun- 
Um!  I  178:  Criminal  Law,  H  1081,  1130; 
Estoppel,  I  90. 

TITLE, 

See  Adverse  Possession:  Bills  and  Notes,  i 
nsS:  Corporations,  fi  34:  Covenante,  1  42; 
Ejectment.  1  9S ;  Mortgafires,  fi  454;  Officers, 
I  95;  Pubflc  Lands,  }  39;  Quieting  Title; 
Records,  ^^^tatntes,  H  107,  128;  Taxa- 

TOOLS. 

See  Master  and  Servant,  Sfi  88-297. 

TORTS. 

See  Action.  I  27:  Assault  and  Battery,  J  40; 
Fraud;  Libel  and  Slander;  Malicious  Prose- 
cution ;  Municipal  Corporations,  H  728-845; 
Nefiligence  ;  Nuisance :  Set-Off  and  Counter- 
claim;  Trover  and  Conversion. 

{  22  (Mont.)  One  Injured  by  the  united  acts 
of  two  or  more  persons  held  entitled  to  sue 
tbem  JoinOy  or  severally.— Verlinda  v.  Stone  & 
Webster  Engineering  Corporation,  119  P.  073. 

S28  (Kan.)  It  does  not  indicate  that  a  ver- 
dict against  one  tort-feasor  is  wrong,  because 
the  jury  excuses  another  who,  under  the  evi- 
dence and  instructions,  waa  also  liable.— Men- 
sing  V.  Wright.  119  P.  374. 

TOWNS. 

See  Munidpal  Corporations. 

TRESF^ASS. 

See  Constitutional  Law,  |  132. 

TRESPASS  TO  TRY  TITLE. 

See  Taxation,  |  810. 

TRIAL, 

See  Appeal  and  Error.  KS  215.  210. 
92".   ^128,   9.54-982.   1029.   1047.   IWH.  lOCT. 
1(«;S:   flills  and  Xotes.  SS  .^4.5.  52r..  537.  a.SS : 


Oontlnnance;  Gontracts,  I  176;  Costs;  Crim- 
inal Law.  U  292.  627-893,  1159.  1166^; 
Damages,  I  214 ;  Electricity,  I  18 :  Embezzle- 
ment; Eminent  Domain,  g  106:  Exchange  of 
Property,  i  8;  Executors  and  Admlnistrstors. 
S  29;  Fences,  8  26;  Forcible  Entry  and  De- 
tainer. S  34;  Homicide.  »  293-313,  325,  340; 
Infants;  Insurance.  SJ  lOS,  668;  Intoxicat- 
ing Uqnors,  |f  224,  ^9;  Judgment  f  211; 
Jury;  Master  and  Servant,  H  28S-297;  Neg- 
ligence, i  136;  New  Trial ;  Principal  and 
Agent,  If  24,  124;  Railroads,  352;  Rape. 
rS7;  Replevin:  Sales,  SS  363.  365;  Street 
Railioads,  I  117;  Theaters  and  Shows.  S  6; 
Torts,  I  28;  Yenne. 

m.  OOURSE  AND  CONDUCT  OF 
TRIAL  ZM  OEKEBAL. 

129  (Cal.App.)  A  statement  by  the  trial 
judge,  on  overruling  an  objection  to  evidence, 
which  embodies  a  correct  statement  of  the  law 
does  not  amount  to  misconduct— Blaeholder  v. 
Guthrie,  119  P.  624. 

IV.  REOBPTION  OF  EVIDENCE. 

(A.)  iBtTodDotion,  Offer,  aad  Admission  of 
BtI deuce  in  General. 

141  (OU.)  The  principal  officer  of  a  rail- 
road company  in  an  action  may  be  excluded 
from  the  room  as  other  witnesses.— Missouri. 
O.  &  O.  Ry.  Co.  V.  Hayden,  119  P.  B81. 

$41  (Wash.)  The  trial  court  held  not  to  have 
abused  its  discretion  in  placing  defendant's  wit- 
nesses under  the  rule.— Wiles  v.  Northern  Pac 
By.  Co..  119  P.  8ia 

t'C)  Objeetlons,  Hottona  to  Strllce  Out,  and 
Except  Ion  a. 

S9I  (Mont.)  An  answer  made  by  a  wit- 
ness to  a  question  of  counsel  without  objection 
at  the  time  held  not  open  to  a  subBeonent  mo- 
tion to  strike  out— €ohen  v.  Clarlc,  119  P.  775, 

{ 97  (Cal.App.)  In  view  of  the  nature  of 
plaintiff's  question,  held,  he  could  not  complain 
that  the  answer  of  witness  was  scandaloas  and 
Ubelons.— Carpenter  v.  Sibley,  119  P.  391. 

V.  AKOTTIIENTS  AND  OONDVOT  OF 
GOUNSEI.. 

I  IM  (Idaho)  Permitting  counsel  to  discuss 
matters  stricken  from  the  complaint  held  er- 
ror.-Unfried  v.  Ubert,  llA  P.  &S. 

VX.  TAKnrO  OA8E  OK  QUESTION 
FBOK  JVBT. 

(A)  (|«eBti«ina  o(  Iaw  or  of  Fact  In  Gen- 
eral. 

i  139  (Wash.)  In  certain  drcumstances,  a 
motion  for  verdict  for  defendant  on  the  ground 
of  insufficiency  of  the  evidence  held  properly 
overruled.— Wiles  v.  Northern  Pac  Ry.  Co.. 
119  P.  810. 

S  142  (Mont.)  A  case  should  not  be  withdrawn 
from  the  jury,  unless  the  conclusion  from  the 
facts  necessarily  finds,  as  a  matter  of  law,  that 
no  recovery  may  be  bad  on  any  view  whicb  may 
reasonably  be  drawn  from  the  facts.— Stewart 
V.  Stone  St  Webster  Engineering  Corporation, 
110  P.  668. 

S  143  (Or.)  Where,  though  the  testimony  is 
contradictory,  it  tends  to  sustain  the  allegations 
of  the  complaint,  a  refusal  to  grant  a  nonsuit 
is  proper.— Nutt  v.  Isensee,  119  P,  722. 

(B)  DemiiFver  to  Evidence. 

§  150  (Okl.)  When  the  evidence,  with  all  the 
inferences  that  can  be  properly  drawn  from  it, 
is  insufficient  to  snpport  a  verdict,  It  Is  er- 
ror to  overrule  a  demurrer  thereto.— Shawnee 

Firp  Ins.  Co.  v.  Thompson  &  Rowell,  119  P. 
SIS.".. 
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(O)  Dtsmlaaal  mw  Ifoanlt. 

1 163  (Or.)  A  motion  (or  nonaolt  AeM  mffi- 
cient  in  fonn.— CnlreT  t.  Van  Valkenbnrgh,  119 
P,  758. 

1165  (Mont)  The  court  on  motion  for  non- 
aolt will  deem  every  fact  proved  which  the  evi- 
dence tenda  to  prove.— Stewart  v.  Stone  & 
Webater  EnglneennK  Corporation,  119  P.  068. 

(D)  Direction  of  Terdlet. 

1 178  (Wash.)  In  determinint  a  motion  for 
directed  verdict,  the  evidence  mnat  be  con- 
atmed  moat  favorably  to  plaintiff.— King  v. 
Page  Lumber  Co..  119  P.  180. 

TH.  IN8TBUOTION8  TO  JITBT. 
(A)  FMvime*  mt  Oowt  and  Jwwr  t»  0«m- 

1 194  (CaL)  In  a  rait  to  qnlet  title  to  a  min- 
ing daim,  an  Inetrnction  A«m  not  objectionable 
M  charging  that  the  location  of  defendanta* 
pantor  was  a  pretended  one.— GalbreaUi  t. 
Kmaa,  119  P.  96, 

i  194  (Idaho)  In  action  on  note,  instruc- 
tion fiild  erroneoua  as  Invadinc  the  right*  and 
privilesea  of  the  jury  in  determiDlng  the  weight 
of  the  evidence.— Park  v.  Brandt.  119  P.  877. 

1 194  (Kan.)  In  an  action  for  fire  cansed  b; 
ttie  operation  of  a  railroad,  an  instruction  A«Id 
erroneoas  as  fnvadbiKthe  province  of  the  jury. 
—Tattle  V.  Missouri  Fac  Ry.  Co..  119  P.  870. 

id  Fom,  neqvisttM,  SsaeleBOr* 
1 233  (Mont.)  Wh«re  regnested  Instmctlo&B 
empbasiied  conflicting  theories  embodied  In  the 
charge,  and  were  not  themselvea  entirely  cor- 
rect, they  were  properly  refused.- PeUcan  v. 
Mutual  Life  Ina  Go.  of  New  York.  119  P.  77a 
1235  (Idaho)  Instroction  lu  action  on  note 
aa  to  effect  of  statement  of  plaintiff  Aeld  prop- 
er.—Park  V.  Brandt,  119  P.  877. 

1242  (Mont.)  An  otherwise  correct  instmc- 
tion  cannot  be  refused  on  the  ground  that  it 
does  not  use  the  most  precise  and  refined  lan- 
age,  if  not  misleading.— Tiggerman  v.  City  of 
ottel  119  P.  477.^ 

A  requested  charge  on  a  plaintiff's  du^  to 
mitigate  damages  from  personal  injuries  htld 
not  80  badly  worded  as  to  authorize  Its  refusal 
on  the  ground  that  it  was  meaningless  and 
misleading.- Id. 

tD)  Applicability  to  Plemdiaca  and  Bvl- 
Aoaoo. 

1251  (Kan.)  Instmction  to  determine  disput- 
ed question  of  fact  incidentally  involved,  and 
to  base  verdict  on  finding  thereon,  held  error. 
—Fear  t.  First  Nat.  Bank,  119  P.  639. 

1 252  (Or.)  A  requeat  to  inatmct  that  ma- 
cbln  ery  oftnt  gets  out  of  order  Md  properly 
refused,  in  an  action  for  injotiea  of  a  servant 
from  a  defective  madilne.— Nntt  v.  Isenaee,  119 
P.  722. 

(B)  ReqnestB  or  Prarera. 

i  256  (Colo.)  Error  cannot  be  predicated  on 
an  instruction  not  sufiBciently  fall  or  explicit, 
in  the  absence  of  a  request  for  a  proper  in- 
struction supplying  the  omissions.- Mounts  v. 
Apt,  119  P.  150. 

S  260  (Or.)  The  refusal  to  give  a  requested 
Inatructton  is  proper,  where  Its  substance  is 
covered  by  an  lostruction  given  aa  part  of  the 
general  charge.- Nutt  v.  Isenaee,  118  P.  722. 

261  (MonL)  A  request  to  charge  held  prop- 
erly refused,  where  It  was  erroneoas  in  so  far 
as  it  assumed  that  the  answers  of  insured  were 
warranties  and  not  representations.- Pelican 
V.  Mutual  Life  Ins.  Co.  of  New  York,  119  P. 
77a 

S  267  (Or.)  The  modification  of  a  requested 
Instruction  u  not  erroneoas,  where,  taken  in 
connection  with  the  general  charge,  the  law  is 

correctly  stated.— Nutt  v.  Isensee,  119  P.  722. 


Si 


(G)  Coaatnottms  mtf  OyeMtSra. 

1 295  (CaL)  A  part  of  an  InstroctiMi,  when 
attacked  aa  declaring  an  erroneoas  statement 
of  law,  must  be  construed  -with  reference  to 
the  entire  instrnctious.— Ergo  v.  Merced  Palls 
Gaa  ft  Electric  Co.,  U9  P.  101. 

S  295  (Colo.)  Instructions  should  be  constrn- 
ed  as  a  whole.— Stanett  v.  Bath,  IID  P.  690. 

1296  (Colo.)  Any  error  in  an  Instmctiini 
httd  cured  by  another  inatmction.— Starrett  t. 
Ruth,  119  P.  690. 

i  296  (pkL)  Instruction  technically  Inaccu- 
rate held  not  cronnd  for  reversal,  where  it 
fairly  covers  the  legal  phases  neceaMrv  to 
present  to  Jury.— Misaonn,  ft  T.  By.  Co.  r. 
Horton,  119  P.  238. 

S  296  (Wash.)  Instructions  In  an  action  for 
ejecting  an  intoxicated  railway  pasaenger 
not  prejadicially  erroneous  as  allowing  com- 
pensation for  humiliation,  etc»  thongh  the  ejec- 
tion was  rightful.— Wiles  t.  Northern  Pftc.  By- 
Co.,  119  P.  810: 

XX.  VEBDIOT. 
(A)  General  VerAlot. 

f  323  (Okl.)  Where,  in  an  action  in  the  coun- 
ty coart,  the  parties  agreed  to  a  trial  by  a 
Jury  of  five  inatead  of  six,  and  a  imauimoaa 
verdict  la  returned.  It  la  not  void  because  not 
signed  by  all  the  members  of  the  Jnrr  con- 
curring, in  view  of  Const  art  2,  |  I9.r-Bli- 
dolph  V.  Jurgensen.  119  P.  640. 

S337  (Mont)  Where  instructions  were  la- 
harmonlons,  but  the  evidence  aothorlced  a  ver- 
dict either  way,  a  verdict  for  plaintiff  was  not 
contrary  to  the  instructions,  and  therefore  not 
against  law.— Pelican  v.  Mutual  life  Ina,  Co. 
of  New  York,  119  P.  77& 

(B)  Bpootal  Imtenovatorlea  and  Piadiava. 

1 350  (Kan.)  Refusal  of  snbndaritm  of  spe- 
cial questions  held  not  erroneoua,  in  view  of 
the  instructions  enabling  the  Jury  by  general 
verdict  to  determine  the  issaes.- Mutin  t. 
City  of  Chanute,  119  P.  877. 

1 351  (Elan.)  A  party  not  presenting  ques- 
tions for  the  Jary  or  adopting  those  soonutted 
by  adverse  party  cannot,  after  verdict  insist 
on  the  questions  of  the  other  party  being  sub- 
mitted when  they  have  been  returned  nnan- 
Bwered.— Saunders  t.  Atdilaon,  T.  ft  8.  F.  Br. 
Co.,  119  P.  652. 

1352  (Kan.)  Submission  of  questionB  by  de- 
fendant to  the  Jary  held  not  improper.— Saun- 
ders r.  Atehiaon.  T.  ft  8.  F.  By.  Go„  119  P. 
6S2. 

§359  (Okl)  Where  the  general  verdict  and 
the  special  findings  can  be  harmonized,  the 
court  should  do  so,  and  can  only  disturb  tlie 
general  verdict  where  there  la  no  reaaoneUe 
hypothesis  under  which  th^  can  be  harmo- 
nized.—St  Louis  ft  S.  F.  By.  Co.  T.  Bryan, 
119  P.  681. 

X.  TBIAI.  BT  001TBT. 

(A)  Hearias  and  Detenalaatloa  of  Canse. 

S  387  (Idaho)  Under  Rev.  Codes,  S  4406,  and 
Const,  art.  6,  S  17,  failure  of  coansel  to  furnish 
brief  held  no  excuse  for  failure  of  Judge  to 
decide  case  within  time  prescribed  by  section 
4400.~-McOary  v.  Steele,  119  P.  44a 

(B)  Piadlav*  of  Fact  and  Coaelaaloas 
of  Law. 

S  395  (Cal.App.)  Defendant  held  not  mtltled 
to  complain  of  the  failure  of  the  findings  to 
6x  the  exact  date  when  the  debt  became  doe 
In  view  of  other  findlnga.— Wanier  v.  83  Ccntro 
Seed  ft  Nursery  Co!7u9  P.  062. 

1404  (Cal.App.)  The  findings  must  be  ao 
construed  as  to  support  the  judgment  If  poa- 
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sible^WanieT  v.  BS  Centro  Seed  Ss  Numery 
Co..  119  P.  952. 

1404  (CmLApp.)  rtndinK  etnutnied,  ud  Aeld 
to  iiiTt^  a  coDdarioB  of  uw.^^eopl«  t.  Iav- 
ler,  llA  P.  1089^ 

TROVER  AND  CONVERSION. 

See  Appeal  and  Snor.  I  USl;  Chattel  Mort- 
met.  H  1681  176. 

n.  AOTioKa. 

(D)  Dmmwca. 

1 46  (Idaho)  Plaintiff  In  trOTer  held  entitled 
to  recover,  ae  a  general  rule,  tbe  marlcet  valoe 
of  tbe  property  at  the  time  ft  waa  takeib— Un- 
fried     Libert.  119  P.  886. 

TRUST  DEEDS. 

Bee  Hortgacea. 

TRUSTS. 

See  Convicts;  Gifts,  |  28;  Indians,  |  1; 
Public  Lautet  1  89;  Spedfic  Perfonnance,  i 
97;  Vendor  and  Pnrehaser,  |  8. 

I.  OBEATION,  BaCMTSHOX,  AlfD  VA- 
UDXTV. 

(A)  Bxyrcse  Trvata. 

1 21  (Idaho)  Voluntary  tnut  held  not  com- 
plete, nnlesB  there  Is  reasonable  certain^  aa 
to  manner  la  which  fond  la  to  b*  naed^&Ilsa 
T.  BUs^  119  P.  461. 

129  ndaho)  Vague  and  indefinite  expresaions, 
or  words  of  recommendation  or  sentiment,  held 
not  sufficient  to  create  a  trust.— Bliss  t.  Bliss, 
U9  P.  451. 

Expression  by  Insured  of  expectation  that  ben- 
eficiaries would  take  care  ol  Inanred'a  family 
held  not  sufficient  to  create  trust  la  proceeds 
of  policy. — Id. 

8  35  (Wash.)  A  bank,  acting  nnder  a  con- 
tract for  the  sale  of  a  portion  of  school  land, 
Md  to  act  aa  tmatear-Adama  t.  Ganotti  119 
P.  886. 

J 43  (Wash.)  Where  an  assignment  of  a 
ool  land  contract  created  a  trust,  but  was 
indefinite  as  to  tlie  duties  of  the  trustee,  parol 
eTldenee  waa  admlsdble  to  make  the  instru- 
ment dellnite  and  certain  in  that  regard.— 
Adama  t.  Canntt,  119  P.  866. 

Vn.  BSTABUflHMEKT  AXD  EW- 
FOKOEMEHT  OF  TBV8T. 

(B)  Rlffbt  to  Follow  TTBSt  Proportr 
Prooeoda  Theve«£. 

1 356  (Colo.)  A  porchaaer  from  a  tmatee  In 
contravention  of  tbe  truat  becomes  a  construc- 
tive and  not  an  express  trsatee.— Haidlng  v. 
Burria.  119  P.  1068. 

(O)  AaUoBS. 

1 359  (Idaho)  Courts  of  equity  held  to  have 
power  to  declare  and  enforce  trust,  but  jiot  to 
create  a  trust,  or  make  a  contract  for  the  par- 
ties.—Bliss  T.  Bliss,  119  P.  461. 

TURNPIKES  AND  TOLL  ROADS. 

See  Execution,  |  27. 

X.  EBTABIilSHHENT.  CONSTBUO- 
TIOH.  AlTD  KAJmrEITANGE. 

1 9  (CaLApp.)  Defendants  in  quo  warranto 
to  question  their  right  to  maintain  a  toll  road 
Asia  to  have  rights  as  persons  associated  with 
the  oririnal  grantee  under  tbe  terms  of  the 
grant— People  v.  Lawley,  119  P.  1089. 

$23  (CaLApp.)  Franchise  to  coDstnict  and 
malntaiUi  a  toll  road  Aeld  property  within  the 
meaning  of  Civ.  Code,  i  1044,  and  as  such 


transferable  by  assignment,  etc.- People  t. 
Lawley,  119  P.  1089. 

Under  the  terms  of  a  franchise  to  construct 
and  maintain  a  toll  road,  held,  that  the  grantee 
named  had  the  Implied  right  to  assign  certain 
interests  hi  the  franchise.— Id. 

In  view  of  OlT.  Code,  H 1072, 1106,  hOd,  that 
the  grant  of  a  toll  road  franchlae  wltiiout  ex- 
press limitation  of  Its  duration  vested  a  fee 
La  the  grantee  and  his  associates. — Id. 

Franchise  to  construct  and  maintain  a  toll 
road  held  transferable  without  the  ctmsent  of 
the  state.— Id. 

The  state  has  the  right  to  reqidre  as  a  condi- 
tion to  the  transfer  of  a  toll  road  franchise 
that  its  consent  be  procured.- Id. 

130  (CaLApp.)  Franchise  for  a  toU  road 
MM  not  to  be  construed  as  terminated,  tmlees 
In  a  very  clear  caae.— People  t.  Lawley,  119  P. 
1089. 

S3I  (CaLApp.)  Tbe  state  may  forfeit  a  toll 
road  irancbrse  and  all  the  rights  acquired 
thereby,  where  It  is  not  ' used  or  where  it  is 
misused.— People  v.  Lawley,  119  P.  1089. 

n.  BEOTTIiATIOir  Aim  USE  FOB 
TBAVEIt. 

S  33  (CaLApp.)  State  Held  to  have  a  reserved 
right  to  regulate  and  control  franchises  for 
toll  roads.— People  t.  Lawley,  119  P.  1089. 

S  34  rCaLApD.)  Civ.  Code,  S  616,  as  amend- 
ed by  Acts  IQOl,  p.  6,  relating  to  printed  lists 
of  toll  gate  charges,  etc..  held  not  to  ap- 
ply to  perpetual  franchises  or  those  not  limited 
U  dnratl<nLr-Peopla  t.  Lawley.  110  P.  1088: 

UNDERTAKINGS. 

See  Appeal  and  Brror,  i  837. 

UNDUE  INFLUENCE. 

See  yma,  H  164r-16a. 

UNITED  STATES. 

Sea  Indiana;  PnbUe  Lands;  Removal  of  Caua- 

UNLAWFUL  DETAINER. 

See  Fordble  Entry  and  Detainer. 

VACATION. 

See  Appeal  and  Error,  {  957;  Divorce,  I  246: 
Judgment,  H  130-139,  344. 

VALUE. 

See  Appeal  and  Error.  |  1066;  Carriers.  1 158; 
Eminent  Domain,  If  122-184,  Evidence. 
II  166,  S23.  601.  602,  643. 

VARIANCE 

Sea  Appeal  and  Eirror,  f  107;  Pleading,  1  387. 

VENDOR  AND  PURCHASER. 


See  Boundaries,  146;  Brokers;  (Contracts,  I 
S4;  Escrows;  Estoppel,  i  83;  Exchange  of 
Property ;  Fraud,  S  23; 


formance. 


83 ;  Exchange  oi 
ales;  Specific  Per^ 


I.  BEQTnSXTES  AHD  VAUDITT  OP 
OONTBACT. 

1 3  (Cal.)  Contract  held  not  to  show  that  de- 
fendant held  certain  land  in  trust  for  plaintiff. 
—Kellogg  T.  MaUory.  119  P.  937. 

1 16  (Or.)  If  no  time  Is  fixed  within  which 
an  offer  to  sell  land  Is  to  be  accepted,  it  wUl  re- 
main open  a  reasonable  time,  or  until  with- 
drawn.—Mossie  V.  Cyrus,  119  P.  485. 

S  (7  (CaL)  Transactiona  set  forth  held  to 
constitute  a  completed  contract  for  the  sale 
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of  land  without  crops.— Wilson  White,  119 
P.  895. 

I  18  (Cal.)  The  anconditional  acceptance  of 
an  option  agreement  to  purchase  land  consti- 
tutes a  binding  contract,  enforceable  by  the  ac- 
ceptor.—Rheingaus  V.  Smith,  119  P.  404. 

§  18  (Cal.)  An  asreement  held  sufficient  con- 
sideration to  support  an  option  to  purchase 
land.— Stein  v.  Leeman.  119  P.  603. 

Under  Civ.  Code,  {  1005,  an  acreemeDt  to  ex- 
tend an  option  to  parehase  land  keld  sustained 
by  sufficient  consideration.— Id. 

I  18  (Or.)  An  optfon  to  purchase  land,  if  not 
supported  a  consideration,  is  not  binding, 
unless  accepted  before  it  was  withdrawn, 
though,  if  80  accepted,  the  price  named  In  the 
contract  would  constitute  its  consideration. — ' 
Mossie  V.  Cyrus.  119  P.  485. 

An  amount,  the  receipt  of  which  was  ac- 
knowledged by  an  option  to  purchase  land,  htld 
a  part  of  the  pnrchase  price,  and  not  the  con- 
sideration of  tne  option.— Id. 

A  seal,  affixed  to  a  signature  of  one  execut- 
ing an  option  to  purchase  land,  was  only  prima 
fade  evidence  of  a  consideration.— Id. 

If  an  opUon  is  not  accepted  within  a  reason- 
able time,  It  is  terminated,  though  no  notice  is 
^ven  the  vendee  of  its  withdrawal.— Id. 

The  tender  of  the  purchase  price,  under  ao 
option  to  purchase  land,  should  be  at  the  place 
where  the  option  was  executed.— Id. 

An  acceptance  of  an  option  to  purchase  land 
held  not  within  a  reasonable  time.~Id. 

1 34  (Wash.)  A  misrepresentation  by  ven- 
dors as  to  the  width  of  the  street  on  which  the 
property  faced  Md  to  entitle  the  vendees  to 
resdnd  the  contract.— Knehl  v.  Scott,  119  P. 
742. 

S44  (Cal.)  In  an  action  to  cancel  a  contract 
for  the  sale  of  land  for  fraud  in  misrepresent- 
ing that  an  option  theretofore  given  by  plain- 
tiff to  another  bad  expired,  evidence  held  to 
show  that  plaintiff  did  not  rely  on  defendant's 
statement  that  the  option  bad  expired.— Rbeln- 
gans  T.  Smith,  119  P.  494. 

in.  MODIFIGATIOH  OR  RESOISSIOM 
OF  CONTBACT. 

(C)  ReaolMlom  by  Purobaacr. 

ilI6  (Wash.)  A  demand  and  rescission  by 
a  purchaser  of  land  held  sufficient  to  support 
a  rescission.- Mauk  v.  Lee,  119  P.  185. 

The  failure  of  a  purchaser  of  land  to  tender 
n  quitclaim  deed  at  the  time  of  an  attempt- 
ed rescission  of  the  contract  did  not  altect  the 
validity  of  the  rescission. — Id. 

1118  (Wash.)  Vendees  held  entitled  to  re- 
scmd  a  contract  for  fraud,  though  in  default, 
where  no  steps  had  been  taken  by  the  vendors 
to  terminate  it— Kuehl  t.  Scott,  119  P.  742. 

IV.  PEBFOBMAirCE  OF  CONTRAOT. 

(A)  Title  and  Evtate  of  Vendor. 

i  140  (Wash.)  A  contract  of  sale  of  land  held 
to  require  the  abstract  of  title  to  accompany 
the  deed  on  date  named,  and  not  to  be  com- 
plied with  by  all  possiGle  diligence  after  de- 
maud  made  on  that  date.— Mauk  v.  Lee,  119 
P.  185. 

8  141  (Kan.)  Vendee,  to  avoid  effect  of  ten- 
der of  deed  of  third  person  on  the  ground  that 
it  does  not  include  the  warranty  of  the  vendor, 
keld  required  to  make  that  specific  objection.— 
Geo.  B.  Paul  Co.  t.  Shaw,  119  P.  546. 

<B)  OeaTeyanoe. 

S  151  (Kan.)  Under  contract  for  sale  of  real- 
ty and  its  conveyance  by  warranty  deed,  pur- 
chaser held  ordinarily  entitled  to  deed  execut- 
ed by  person  with  whom  he  rontracts, — Geo. 
IT.  Paul  Cn.  V.  Shftw,  119  P.  54G. 


(D)  P«Tai«Bt  of  FaMkma  lI*Ber> 

S  170  (Cal.)  Evidence  held  to  show  evasion 

by  the  vendor  under  a  contract  to  convey  of  a 
tender  of  performance  by  the  purchaser,  per- 
mitting a  tender  at  the  vendor's  residence  un- 
der Civ.  Code,  S  1489.— Stein  v.  Leeman,  119 
P.  663. 

tinder  Civ.  Code,  (  1489,  a  tender  of  per- 
formance by  the  purchaser  under  a  contract  to 
convey  held  properly  made  at  the  residence  of 
the  evading  vendor.— Id. 

S  185  (Cal.)  A  contract  for  Uie  sale  of  real 
estate  held  terminated  by  the  purcluuer*s  fail- 
ure to  pay  installments  at  the  times  specifled. 
-Kellogg  V.  Mallory,  119  P.  987. 

T.  BXOHTS  Am  UABIUTIES  OF 
PAXTIE8. 

(A)  As  to  ttaoh  0<hor. 

8  194  (Cal.)  As  between  vendor  and  purchas- 
er a  growing  crop  held  to  constitute  part  ot  the 
realty.-Wilson  ▼.  White,  119  P. 

(B)  A«  to  Tblrd  PoMMMis  tm  Gemernl. 

8  214  (Wash.)  Failure  of  assignee  of  con- 
tract for  purchase  of  land  to  record  assign- 
ment held  not  to  affect  his  right  to  rescind  the 
contract  where  vendors  had  actual  notice. — 
Mauk  V.  Lee,  119  P.  185. 

(O  Bona  Plde  Pnrebaaera. 

8231  (Kan.)  Conveyance,  not  acknowledged 
nor  proved,  held  void,  though  recorded,  as  to 
oue  subsequently  buying  the  land  with  notice 
of  the  record,  if  otherwise  a  bona  fide  pur- 
chaser.—Nordman  v.  Ban,  119  P.  361. 

Vn.  KEMEDIEB  OF  PUBGKASEIL 

(A)  Reeovery  of  Parobase  Money  Paid. 

8  334  (Or.)  An  action  by  a  purchaser  for  ex- 
cessive payments  held  based  on  the  contract, 
and  to  involve  the  Issne  of  the  number  of  acres 
sold.— Sun  Dial  Banch  v.  Uay  Land  Co.,  119 
P.  758. 

(B)  Actions  tor  Brcaob  af  Oeatrnct. 

1351  (CaL)  Under  Ctr.  Code,  |  3S06,  plain- 
tiffs held  not  entitled  to  damages  for  breach 
of  contract  to  convey.— Wilson  v.  WUte,  119 
P.  895. 

VENUE. 

See  Appeal  and  Error,  8S  675,  684;  Appear- 
ance; Criminal  Law,  8S  108,  1117. 

I.  HAXmELE  OB  SUBJECT  OF  ACTION. 

I  13  (Colo.)  A  suit  by  a  railroad  company  to 
enjoin  ticket  scalpers  from  dealing  in  non- 
transferable passenger  tlcketa  AeM  not  a  suit 
involving  property  within  Mills'  Ann.  Code.  | 
25a,  relating  to  the  venue  of  action  involving 

Property. — Kirby  v.  Union  Pac.  By.  Co..  lli) 
'.  1042;  Same  v.  Colorado  &  S.  Ry.  Co.,  Id. 
1056. 

A  passenger  ticket,  held  not  proper^  within 
Mills  Ann.  Code,  f  25a,  relating  to  venue.— Id. 

m.  CHANOE  OF  VEKVE  OR  PTACB 
OF  TRIAI.. 

868  (Wash.)  Plaintitt   may   challenge  the 

truth  of  defendants'  claimed  residence,  where 
they  apply  for  chanfce  of  venue  under  Hem.  & 
BaL  Code,  8S  207-209,  on  the  ground  that  they 
are  residents  of  another  county  than  that  in 
which  the  action  is  brought.— CriUer  t>  Jacob- 
son  &  Lindstrom,  119  P.  819. 

VERDICT. 

See  Appeal  and  Error,  11  994-1005;  Criminal 

Law.  g  898;  New  Trial,  SS  T2,  143;  Trial, 

55  1  78.  82^-359. 
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VERIFICATION. 

See  Etxecntors  and  AdminUtratoTB,  {  256;  Re- 
moval ot  Causes,  %  86. 

VESTED  REMAINDERS. 

See  WUIb,  H  629,  634. 

VESTED  RIGHTS. 

8e«  Gonatitatloiial  Iaw,  1  ISS;  LtmltatloD  of 
Actioiis,  i  6. 

VICE  PRINCIPALS. 

See  Matter  and  Servant,  §§  121,  185,  190. 


See  Election*. 


VOTERS. 
WAIVER. 


See  Appeal  and  Error,  SS  625,  1078;  Appear- 
ance; Bills  and  Notes,  S  537;  Contracts,  | 
175;  Criminal  Law,  U  627.  1178;  Deposi- 
tions, SS  99,  111;  Estoppel;  Insurance,  if 
372,  8^;  JndgmeDt.  |  147 ;  Jury,  1  28;  Land- 
lord and  Tenant,  8  31;  Master  and  Servant, 
i  144;  Mortgages,  S  370;  Municipal  Oorpo- 
ratioDS,  I  4^;  Partlea,  |  96;  Pleadinc,  H 
406,  418;  Bemoval  of  Catuei,  ||  81,  OC 

WARDS. 

See  Qaardlan  and  Ward. 

WAREHOUSEMEN.^ 

I  24  (Okl.)  Banks  htld  liable  for  loss  of  dla- 
mondi  received  on  special  depocit  tfarougb 
ROBS  negHjcence  of  employes.— STrit  Nat.  Bank 
T.  ToTla.  S9  P.  218. 

WARNING. 

See  Master  and  Servant,  U  121.  157, 190,  248. 
278.  280;  Street  Railroads.  |  93. 

WARRANTY. 

See  Ininrance,  f§  268,  291. 

WATCHMEN. 

See  Bflnes  and  Minerals,  $  23. 

WATERMARK. 

See  Navigable  Waters,  {  30. 

WATERS  AND  WATER  COURSES. 


See  Appeal  and  Error, 
Constitutional  XjUvi,  i 


232,  1010, 1067,  1119; 
Drains;  Limitation 


of  Actions,  fi  78;  Municipal  Corporations,  S{ 
385,  394,  433,  845,  1016,  1034;  Navigable 
Waters;  Statutes,  §S  64,  123. 

I.  APPBOPKIATIOH   OF  RIGHTS  Ht 
PUBLIC  I.AHD8. 

1 8  (Or.)  A  nonrlparian  appropriator  vdth 
lawful  access  to  a  natural  stream  bas  a  right 
to  nse  and  dlTerrion  of  water  similar  to  toat 
of  a  riparian  nser.— Cavlneis  t.  La  Orande  Irr. 
Co.,  119  P.  731. 

1  12  (Colo.)  A  ditch  owner,  to  be  entitled  to 
a  decree  BettUng  its  priority  for  irrigation,  held 
required  to  show  its  construction,  a  diversion 
of  water,  carriage  through  the  ditch,  and  a 
beneficial  application  of  the  water.— Weldon 
Valley  Ditch  Co.  v.  Farmers'  Pawnee  Canal 
Co.,  119  P.  1066. 

A  settler  of  160  acres  of  government  land, 
who  constructs  a  ditch  or  buys  a  water  right, 
held  entitled  to  all  the  water  necessary  to  irri- 

^  eases  ta  Deo.  Dig.  A  Am.  XHc.  Key  No.  SMiaT 


gate  all  the  land  beneficially  used  with  reason- 
able diligence  in  the  improvement  thereof.— Id. 

fi  12  <Or.)  In  an  action  to  establish  an  ap- 
propriation of  water,  held,  that  plaintiGTB  ap- 

Eropriation  had  been  continuous.- Caviuess  v. 
a  Grande  Irr.  Co..  119  P.  731. 
I  15  (Wash.)  Evidence  held  to  show  acquisi- 
tion of  water  rights  by  adverse  user. — ITarwell 
V.  Brisson,  119  P.  814. 

fil7  (Cal.)  Under  Civ.  Code,  »  1410,  1419, 
1^2,  prior  to  amendment  of  1907,  where  an 
appropriator  of  water  for  irrigation  gave  no- 
tice that  its  point  of  diversion  woe  within  a 
United  States  forest  reserve,  anch  appropria- 
tion was  not  subject  to  adverse  location  until 
after  60  days  from  the  determination  of  the 
appropriator's  application  to  nse  the  public 
domain.— Inyo  ConaoL  Water  Co.  v.  Jess,  110 
P.  934. 

g  (9  (Or.)  One  whose  appropriation  of  wa- 
ter is  prior  in  time  ia  superior  fn  right  to  the 
extent  of  his  appropriation.— Gaviness  T.  La 
Grande  Irr.  Co.,  119  P.  731. 

1 23  (Or.)  Ad  appropriation  of  water  from 
a  nonnavigable  stream  contemplatea  a  tenancy 
in  severalty  with  all  other  appropriatorB. — 
CavinesB  r.  La  Grande  Irr.  Co.,  119  P.  731. 

!  24  (Colo.)  The  owners  of  separate  tracts 
of  land  and  of  water  rights,  under  a  contract 
with  an  owner  of  an  irrieation  ditch,  held  en- 
titled to  uvly  to  the  land  only  tbe  necessary 
amount  of  water  represented  by  the  contracts. 
—Weldon  VaHey  Ditch  Co.  v.  Farmers*  Pawnee 
Canal  Co.,  119  P.  1056. 

S  24  (Or.)  An  appropriator,  subject  to  pri- 
or rights,  may  take  aU  the  water  he  can  use 
reasonably  and  without  waste  for  a  beneficial 
project,  although  It  may  leave  none  for  those 
claiming  by  subsequent  right.— Oavlness  T.  La 
Grande  Irr.  Co.,  110  P.  731. 

132  (Or.)  Plaintiff,  in  an  action  to  estab- 
lisn  a  right  of  appropriation,  htld  not  estopped 
by  Us  subsequent  diversion,  while  actioK  as 
otBcer  of  a  corporation,  which  did  not  dimmish 
bis  own  prior  appropriation.— Caviness  v.  La 
Grande  Irr.  Co.,  119  P.  731. 

1 33  (C^.)  Right  of  an  appropriator  of  water 
for  irnniUon  pending  Us  application  to  use 
United  States  reserve  land  for  his  point  of  di- 
version and  for  a  part  of  his  conduit  held  an 
interest  in  realty  within  Code  Civ.  Proc.  8  738, 
authorising  protection  by  suit  to  determine  ad- 
verse claims.— Inyo  ConsoL  Water  Co.  v.  Jess, 
110  P.  934. 

8  33  (Or.)  On  pleadings  in  an  action  to  es- 
tablish water  rights  and  to  enjoin  a  diversion 
by  upper  riparian  asers,  held,  that  tbe  parties 
were  before  the  court  as  apinvpriators  and 
not  as  riparian  owners. — Cavlnessv.  La  Orande 
Irr.  Co.,  119  P.  731. 

A  corporation  organised  to  facilitate  the  nse 
of  water  by  appropriators  held  to  be  in  such 

Srivlty  of  estate  with  them  as  to  enable  It  to 
efend  in  their  behalf.— Id. 
Defendant  corporations,  in  an  action  to  es- 
tablish right  to  appropriation  and  to  enjoin  di- 
versioD,  held  not  to  be  in  privity  of  estate  with 
their  stockholders  or  those  to  whom  they  dis- 
tributed water,  and  to  have  rights  depending 
only  on  priorities  of  use. — Id. 

In  an  action  by  a  prior  appropriator  to  es- 
tablish his  right  and  to  enjoin  private  corpora- 
tions from  a  diversion  of  water  above  his  land, 
held,  that  the  circuit  court  had  no  power  to  ad- 
judicate tbe  rights  of  individual  Btockholders 
in  the  defendant  corporations.— Id. 

Where  defendants,  in  an  action  to  establish  a 
right  of  appropriation  and  to  enjoin  a  diver- 
sion, raise  no  issue  between  themselves,  the 
court  cannot  properly  make  a  decree  affect- 
inj^he  righta  of  defendants  ss  to  eadi  other. 

Allegations  in  petition  in  an  action  to  es- 
tablish a  right  of  approjjrintion  held  HufBfient- 
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It  definite  ae  to  the  amount  of  water  claimed. 
-Id. 

Form  and  extent  of  relief  in  an  action  to  pro- 
tect a  prior  appropriation  of  water,  stated.— Id. 

i  33  (Waah.)  A  findiof  heU  to  constitute  an 
adjudication  of  riparian  rights. — Farwell  v. 
Brbaon,  119  P.  81^ 

Id  determininK  irrigation  water  righti,  the 
court  was  not  necessaril;  bound  to  apportion 
a  certain  amount  of  water  per  acre,  since  such 
rights  were  based  upon  reasonable  use.- Id. 

n.  KATXntAI.  WATEB  COITItSEB. 

(A)  Rlparlmn  Rishta  In  Oenerml. 

S42  (Or.)  The  use  of  water  from  a  nonuav- 
igable  stream  hj  a  riparian  proprietor  is  es- 
sentially a  tenan(7  in  common  with  all  other 
riparian  proprietors  on  the  same  stream.— Ga- 
viness  t.  La  Grande  Irr.  Co.,  119  P.  731. 

1 43  (Or.}  Upper  riparian  owner  held  to 
have  the  right  to  use  of  water  for  domestic 
purposes  to  the  exclusion  of  lower  rh>arian 
owners,  if  necessary.^Caviness  t.  La  Grande 
Irr.  Co.,  119  P.  731. 

1 44  (Or.)  The  riparian  use  of  water  for 
purposes  of  irrigation  kel4  conditioned  on  a 
ose,  BO  as  not  to  reasonably  injure  the  rights 
of  other  riparian  owners. — Caviness  v.  La 
Grande  Irr.  Co..  119  P.  731. 

149  (Or.)  A  settler  upon  poblic  lands  which 
border  opon  a  nonnavlgable  stream  may  dalm 
the  use  of  water  ^tber  u  a  riparian  owner  or 
as  an  approprimtor;  bat  he  cannot  claim  in 
both  rights.— OaTinen  t.  Im  Orande  Irr.  Co., 
119  P.%1. 

{49  (Or.)  In  an  action  inTolviug  the  right 
to  waters  in  a  stream,  held  that,  L.  O.  L.  S 
6596,  having  recognized  rii»arian  ownership,  the 
decree  would  be  predicated  upon  that  ground. 
—Pacific  Idve  Stock  Co.  t.  Davis,  119  P.  147. 

S49  (Or.)  In  the  very  nature  of  things,  a 
court  cannot  fix  in  advance  by  its  decree  the 
quanti^  of  water  which  shall  be  reasonable  for 
the  future  ose  of  a  riparian  appropriator 
claiming  the  ri^t  to  water  aa  sach.r-*OaTiness 
T,  La  Granda  Irr.  Oo^  119  P.  781. 

(B)  ObstrnetloB  and  Detention. 

i  62  (Kan.)  Exemplary  damages  are  recov- 
erable for  wanton  and  grossly  negUjient  ob- 
stmction  of  a  water  course  to  the  ugury  of 
another.— Arnold  t.  Ohicago,  B.  I.  &  P.  By. 
Co..  119  P.  373. 

V.  fltrBFACE  WATEBB. 

1 1 16  (Waah.)  Surface  water  caused  by  rain 
or  meltmg  now  is  a  common  enemy  against 
vrbich  every  landowner  may  defend  tall  land, 
even  to  the  inJurT  of  others.—Wood  t.  City  of 
Tacoma,  119  P.  859. 

TX.  AVFBOPBIATION  AKS  FBS. 
BCBIFTIOK. 

I  138  (Or.)  limitations  would  not  attach  to 
defendants  use  of  all  the  water  of  a  stream 
txom  tiie  fiiet  that  at  times  defendant  used  all 
the  water.— McCoy     Huntley.  119  P.  481. 

S  143  (Or.)  Elements  to  be  considered,  in 
determining  the  amount  of  water  to  which  a 
prior  appropriator  for  irrigation  is  entitled, 
steted.— Donnelly  v.  Cuhna.  119  P.  381. 

S  144  (Or.)  In  cases  involving  prior  and  sub- 
sequent appropriationB  of  water,  courts  may 
require  the  appropriators  to  alternate  in  the 
use  of  the  water.— McCoy  t.  Huntley,  119  P. 
481. 

ft  IS2  (Or.)  Defendant's  right  under  aa  ap- 
propriatuw  of  water  for  Irrigation  keU  prior 
to  that  of  plaintUr^Donnelly  v.  Gufana,  11J9  P. 
881. 

In  a  snit  to  determine  the  priority  of  water 
riffats,  evidence  Md  to  limit  tne  amount  of  de- 
fendant's prior  appropriation  to  100  inches  of 
water— Id. 


IX.  PUBUO  WATEB  BirPFI.T. 

(B)  InismUom  ud  Other  Acvlenltnral 
Fnvpoaea. 

{2)3  (Or.)  Under  the  exigencies  of  agricul- 
ture, any  use  of  the  water  of  a  natural  stream 
for  a  benefidal  pur^se  is  free  to  one  who 
takes  It  without  infringing  upon  the  rights  of 
others,  and  Act  Cong.  July  26,  1866,  and  Act 
Gong.  March  8.  187T,  are  decUratory  of  tliis 
law.— Cavinesa  v.  La  Grande  Irr.  Co.,  119  P. 
731. 

I  2 IS  (CilL)  Irrigation  Act  1897  heJd  not  un- 
constitntional  through  prorision  in  section  1* 
relating  to  organisation  of  districts.— In  re 
Bonds  of  South  San  Joaqnin  Irr.  Dist,  119  P. 
198. 

Irrigation  Act  1897, 1  34,  relating  to  eleetiona 
for  issuance  of  irrigation  district  bonda.  Mi 
not  unconstitutionaL— Id. 

1216  (Idaho)  Qualificatiflu  preacrlbed  by 
Constitntion  for  voters  at  elections  held  to  ap* 

fly  to  election  in  Irrigation  districL—Pioneer 
rr.  DisL  v.  Walker,  119  P.  304. 
Const,  art.  6,  I  1,  providing  for  a  secret  bal- 
lot, is  apidicable  to  eleetiona  in  an  irrifitlon 
district.— hI 
Act  March  6,  1911  (Sess.  Laws  1911,  e.  154) 


Act  March  6,  1911  (Seas,  laws  1911,  e.  164) 
S  2,  relating  to  qualifications  of  TOtera  at  elee- 
'tion  in  Irrigation  district  Md  Tiolative  M 
Const,  art.  6,  |  2.— Id. 

Act  March  6. 1911  (Sesa.  Laws  1911,  c.  164) 
S  2.  relating  to  qaalifications  of  voters  in  Irri- 
gation district  election,  held  riolative  of  Const 
art  1,  f  20.— Id. 

Act  March  6  (Sess.  Iaws  1911.  c.  154)  I  2. 
relating  to  marking  ballots  In  Irrigation  dis- 
trict eleetiona,  kclo  violatire  of  Const  art  6, 
§  l.-ld. 

1216  (Utah)  The  defects,  if  any.  in  Laws 
1909,  c.  74.  as  amended  bv  Laws  1911,  c.  53. 
afford  no  ground  tor  holAng  the  statute  in- 
valid.—LuDdberg  V.  Green  River  Irrigation 
Dist.  119  P.  nfeO. 

1230  (Utah)  The  court  on  application  for 
prohibition  against  the  directors  of  an  irriga- 
tion district  neld  required  to  assume  that  eJl 
the  land  within  the  district  is  similarly  situat- 
ed, and  capable  of  irrigation  by  the  waterworks 
owned  by  the  district  to  pay  for  which  the 
bonds  are  Issued.— Lundberg  v.  Green  River 
Irrigation  Dist,  119  P.  IC^. 

1231  (Utah)  Const  art  13,  M  2,  3,  keU 
not  to  apply  to  special  assessments,  as  au- 
thorized by  Laws  1909,  c.  74,  as  amended  by 
Laws  1911,  c.  53.— Lundberg  v.  (3reen  River 
Irrigation  Dist  119  P.  1039. 

An  owner  of  laud  within  an  Irrigation  dis- 
trict created  under  Laws  1909,  c.  74,  as  amend- 
ed  by  Laws  1911.  c.  53,  held  authorised  to  seek 
redress  in  the  courts  for  any  legal  injury  re- 
sulting from  an  nnjnst  assessment  of  his  land. 
— Id. 

S247  (Colo.)  Eridence,  In  a  suit  to  enjofat 
interference  with  an  irrigation  ditch,  held  to 
authorize  a  finding  that  plaintiff  was  in  the  ac- 
tual and  exclusive  possession  of  the  ditch,  and 
entitied  to  such  possession. — Reno  v.  Reno  & 
Juchem  Ditch  Co.*  119  P.  478. 

(O)  lUwlHv,  Itedhiwlenlp  mmM  MMwtMtnv- 
tmm  P«>»oe— » 

1 267  (Or.)  Under  the  exlgendes  of  mining, 
any  use  of  the  water  of  a  natural  stream  for 
a  beneficial  purpose  is  free  to  one  who  takes 
it  vdthout  infringing  opon  the  rights  of  others, 
and  Act  Cong.  Jn^  2B,  1866,  and  Act  Gong. 
March  3.  1877,  are  declaratory  of  this  law.— 
Caviness  v.  La  Grande  Irr,  Co.,  119  P.  731. 
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INDEZ-DI0B8T 


WAYS. 


Sm  EuenwDti. 


WEAPONS. 

See  Orlmlnal  Lur,  %  404. 

WILLS. 

S«e  Appeal  and  Brror,  |  625;  Descent  and  Dis- 
tribution; Evidence,  i  222;  XSxecaton  and 
Administrators. 

IV.  HEQUX8ITE8  AHD  VAUDITT. 

(A)  nature  and  EIs»eati«l<i  of  TMiuwBta* 
rr  Dlapoaltloaiu 

1 81  (CaL)  A  will  cannot  be  inTaUdated  as 
to  one  legatee  and  upheld  as  to  the  others.— 
In  re  LaTinburs*!  Estate,  119  P.  915. 

(F)  MtBtnlce,  UndM  iBAmaoe*  uA  Pnwd. 

Li63  (Cal.)  The  existence  of  a  eonfldential 
tioQ  between  testator  and  the  principal 
beneficiary  will  not  of  itself  raise  t^e  presump- 
tioD  of  undue  influence.— Jn  re  Larinburg's  Es- 
tate, 119  P.  915. 

(  t$4  (Cal.)  In  a  win  contest  for  undue  in- 
flaence,  evideDce  of  testator's  unhappy  married 
life  held  admlsslble^In  re  LavinbiirrB  Estate, 
119  P.  915. 

In  a  will  contest  by  testator's  son  to  set 
Mtde  the  win  for  ondue  Influence,  evidence  hM 
not  admissible  for  contestant  In  rebuttal  that 
he  was  poor. — Id. 

i  165  (Cal.)  Declarations  tendins  to  show 
testator's  affection  for  his  son,  to  whom  he  only 
gave  a  small  sum,  are  admis^ble  in  evidence 
in  a  win  contest  to  show  testator's  friendU- 
ness  to  one  of  his  heirs.— In  re  Lavinborg'B 
Estate,  119  P.  915. 

1 166  (OaL)  Evidence  held  not  to  show  that 
a  win  was  executed  through  the  undue  influ- 
ence of  testator's  daughter. — In  re  Lavinburg's 
Estate,  119  P.  915. 

The  circumstantial  evidence  offered  to  show 
undue  influence  must  do  more  than  raise  a  sus- 
picion, and  must  prove  circnmstances  incon- 
sistent with  the  claim  that  the  will  is  testator's 
spontaneous  act. — Id. 

That  a  wiU  was  unnatural  as  to  children  held 
not  of  itself  to  show  undue  influence.— Id. 

T.  PBOBATE.  ESTABLISHMEMT, 
AJffD  AKSVIMXHT, 

(H)  Bvldenee. 

S  288  (Cal.)  The  presumption  in  a  will  con- 
test is  in  favor  of  toe  wilL — In  re  lAvinbnrg*s 
Estate.  119  P.  916. 

VI.  OONSTBXrOTIOlT. 
(A)  General  Rales. 

1439  (CaL)  Under  Ctv.  Code.  «  1318,  where 
a  win  is  uncertain  on  Its  face,  the  circumstanc- 
es under  which  it  was  made  are  to  be  consid- 
ered in  determining  testator's  intention.— In  re 
Garothers*  Estote,  19  P.  926. 

{457  (CaL)  A  will  ccatstmed,  and  held  that 
a  bequest  to  testator's  wife,  incmding  both  real 
and  personal  property,  constituted  a  legacy 
within  a  substitutions  ry  clause  that,  in  case 
any  of  the  legatees  died  before  testator,  the 
legacy  should  be  divided  equaUy  among  the  re- 
siduary legatees.— In  re  Henderson's  Estate, 
119  P.  496. 

1 466  (CaL)  Construction  of  word  "that**  as 
used  in  win.— In  re  Carothera*  Estate,  119  P. 
926. 

(B)  Desirnatlom  of  DerlaeM  anA  Vtm^ 
tees  and  Tbelr  ReapeetiTa  ftharca. 

1 822  (Cal.)  Oift  to  class  defined.- In  is  Elen- 
derson's  Estate,  119  P.  496. 


1 623  (OsL)  Bequest  oC  a  residue  of  estate  to 

testator's  widow  and  surviving  children  held  a 
bequest  to  a  class,  so  that  on  the  prior  death 
of  the  wife  before  testator  her  share  of  the 
residoe  passed  to  the  surviving  members  of 
the  dsss.^In  re  Henderson's  Estate,  119  P. 
496. 

(O)  ■wTtTorataip,  Represeatatloa,  aad 

SahMtltntion. 

1 542  (GaL)  Provision  in  a  will  in  case  of 
death  of  one  "without  issue"  held  not  words  re- 
ferriiw  to  hU  death  "simply,"  within  Civ.  Code. 
S  1336,  providing  that  such  words  relate  to  the 
time  of  testator's  death.— In  re  Garothers'  Es- 
tate, 110  P.  926. 

1546  (CaL)  Statement  of  general  rule  for 
determining  the  time  referred  to  by  the  words 
of  a  will  *^dies  without  issue."- In  re  Garoth- 
ers' Estate,  119  P.  926. 

Statement  of  time  referred  to  by  the  words 
"dies  without  issue"  in  a  will  giving  property 
to  wife  and  son  for  life,  and  on  wlfe^s  death  to 
son,  with  provision  for  Its  disposition  if  son 
"dies  wlthoot  Issne."- Id. 

OD)  Natava  •t  Ibrtates  aad  lateMsta  Cre- 
ated. 

1682  (CaL)  Though,  considered  separately, 
certain  words  devised  a  fee,  held,  subsequent 
words  of  limitation  were  equally  clear,  so  as 
to  be  effective  under  Civ.  Code.  |  1322.— In  re 
Garothers'  Estate,  119  P.  926. 

S622  (CaL)  Construction  of  will  as  to  cre- 
ation of  remainder  after  an  estate  in  fee. — 
In  re  (garothers'  Estate,  119  P.  926. 

(F)  Tested  of  Centinvent  Blstates  and  In- 
terests. 

1 828  (Cal.App.)  The  use  of  words  of  pres- 
ent gift  in  a  will  is  construed  as  creating  a 
vested  interest,  in  the  absence  of  other  con- 
trolling circnmstances.— In  re  De  Tries'  Es- 
tate, 119  P.  109. 

While  testator's  wishes  wUl  be  effectuated, 
if  possible,  the  law  prefers  to  consider  future 
estates  as  vested  rather  than  contingent. — Id. 

I  634  (OaLApp.)  Under  a  provision  of  a  wll), 
testator's  son  held  to  take  a  vested  remainder 
in  certain  lots.— In  re  De  Yries'  Estate,  119  P. 
109. 

The  intention  of  testator  should  control  in 
determining  whether  a  future  interest  devised 
is  vested  or  contingent.— Id. 

Under  Civ.  Code,  H  694,  695,  1841.  testator's 
son  held  to  take  a  vested  remainder  upon  tes- 
tator's death.— Id. 

The  test  for  determining  whether  a  future 
estate  devised  is  a  vested  remainder  stated. 
-Id, 

In  view  of  Civ.  Code,  |  1317,  and  the  fol- 
lowing sections,  relating  to  the  interpretation 
of  wiBs,  in  determining  whether  a  future  in- 
terest devised  is  vested  or  contingent,  testa- 
tor's intention  thereof  must  be  gathered  from 
the  language*  of  the  wiU  construed  in  view  of 
establianed  rules  of  eonstruction^Id. 

(O)  Condltlena  and  RestrletloBS* 
1647  (CaL)  A  will  construed,  and  held  to 

five  the  residuary  estate  to  testator's  widow 
nring  widowhood,  and  the  will  does  not  impose 
an  invaJid  restraint  on  marriage,  within  dr. 
Code,  1  TlO^In  re  Fitigerald's  Estate,  119  P. 

WITNESSES. 

See  Appeal  and  Error,  §S  994,  lOSO;  Attorney 
General;  Continuance,  I  26;  Criminal  Law, 

S 548,  694,  696,  698,  662,  742,  757;  Depo- 
tions;    Evidence;   TriaL  1  41. 

m.  EXAHnf  ATION. 

(A)  Taldnv  TestlmonT  In  General. 

i  246  (OL)  Interrogating  of  witness  by  the 
court  Aeld  not  subject  to  complaint  of  showing 
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an  actiTe  flTmpathy  with  the  proaecntlon.— 
People  v.  Szafcflur,  119  P.  1083. 

S255  (Mont)  Under  BCT.  Codeg,  fi  8020.  ref- 
erence to  a  memoranduni  book  by  a  witnesa  to 
refresh  hii  memory  keU  proper.— Cohen  t. 
Clark,  119  P.  776. 

(B)  CroaaiSixUiliiatloN  and  &r-BzmBd«K* 

tlOB. 

1268  (Idaho)  In  an  action  on  a  note,  cross- 
examination  OE  plaintiff  as  to  facts  connected 
with  purchase  of  note  Md  proper  to  deter- 
mine good  faith  in  making  the  purchase.— Park 
T.  Johnson.  119  P.  52. 

i  268  (Mont)  The  state  held  entitled  to  show 
that  an  information  filed  ag^nst  witnesa  for 
accused  was  not  Sled  to  prejadlea  accused. — 
.State     Roberts,  119  P.  566. 

ji  269  (GaL)  A  question,  in  view  of  the  fact^ 
held  fennans  to  the  examination  in  chief,  ana 
proper  croM-ezamlnation.— Consolidated  Lumber 
Co.  T.  FideUty  &  Depoait  Go.  of  Maryland,  110 
P.  506 

1 269  (Mont)  Plaintiff  not  haTing  teatlited 
on  direct  examination  concerning  the  eondi- 
Uon  of  insured's  health,  defendant  was  not 
entitled  to  introduce,  on  her  crosB-ezamination, 
proofs  of  death  to  show  that  insured  was 
probablr  suffering  from  tuberculosis  when  the 
application  was  made. — Pelican  t.  Mutual  Life 
Ins.  Co.  of  New  York,  119  P.  778. 

S  275  (CaLApp.)  One  having,  for  the  purpose 
of  showing  malice  on  his  part,  been  a^ed  if 
he  was  not  sued  br  plaintiff  for  slander  fOr 
what  he  said  on  a  certain  occasion,  can  on  cross- 
examination,  to  show  good  faith,  state  just  what 
he  then  said.— Carpenter  t.  Sibley,  119  P.  891. 

A  part  of  the  Information  on  which  defendant 
acteo  having  beoi  elicited  in  his  examination 
in  chief,  when  called  as  a  witness  for  olaintiff, 
in  an  action  for  malicious  prosecution,  aeld,  on 
his  croBB-examination,  be  could  show  all  the  In- 
formation on  which  he  acted.— Id. 

Defendant  called  aa  a  witness  for  plaintiff, 
and  asked  if  he  did  a  certain  thing,  could  on 
cross-examination,  to  show  his  good  faith  in 
the  matter,  explain  fully  what  occurred.— Id. 

IV.  OBBPIBIIJTY,  mPEAOKHENT, 
OOHTBADIOTIOK,  AKD  OOB- 
BOBOBATION. 

<A)  In  0«n«ral. 

1 317  (Okl.Cr.App.)  Instruction  that.  If  any 
witness  has  willfully  testified  falsely,  the  jury 
can  disregard  his  testimony  esMpt  in  so  far  as 
it  may  be  corroborated,  heU  improper. — Henry 
V.  State,  119  P.  278. 

S  329  (Okl.Cr.App.)  On  cross-examination  of 
witness  testifying  as  to  general  reputation  of  a 
person,  cross-examination  as  to  whether  witness 
ever  heard  of  particular  facts  held  permissible. 
— Stouse  V.  State,  119  P.  271. 

S  329  (Okl.Cr.App.)  On  cross-examination,  a 
witness  may  be  asked  any  question  tending  to 
test  his  meana  at  knowledge  or  menuwTr— Henry 
V.  State,  119  P.  278. 

(B)  Character  and  Coadaot  of  WItaeas. 

£344  (Wash.)  On  a  trial  for  assault  with  in- 
tent to  commit  sodomy,  certain  evidence  held 
properly  excluded.— State  v.  Harsted,  119  P. 
24. 

(O)  latweat  an«  Bflaa  »1  Wltamw. 

1 372  (Idaho)  A  qnestion  to   witness  for 

condenmor  on  cross-examination  whether  he 
liad  not  sold  the  proiierbr  to  the  condemnor 
held  permissible.— Idaho- Western  Hy.  Co,  v. 
(Columbia  Conference  of  Evangelical  Lutheran 
Aiigustana  Synod,  119  P.  60. 

8  372  (Okl.)  An  attorney  testifying  for  his 
dient  may   be   asked   on  cross-examination 
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whether  he  has  any  Interest  In  the  ncorery.— 
Wallace  v.  Kopenbrink,  119  P.  C79. 

J[  372  (OU.Gr.Apn.)  On  croaa-ezamination  a 
tneaa  may  be  aued  any  qnestion  tending  to 
test  hia  blasr-Henry     State^  119  P.  278. 

(B)  Oomtvadletton  anA  CtwnAovatloB  af 
WltaeM. 

S4I0  (OU.Gr.Anp.)  Where  testimonr  of 
wltneaa  is  contradicted,  he  may  be  corroborat- 
ed by  evidence  of  hia  general  reputation  aa  to 
tmUwrriel  T.  State.  119  P.  1124. 

WOODS  AND  FORESTS. 

1 7  (Gal.)  Under  St  1905,  p.  235,  an  order 
of  a  board  of  county  supervisors  held  invalid 
so  far  as  it  attempted  to  remove  petitioner  as 
county  fire  warden,  but  operative  to  deprive 
him  of  right  to  compensation  from  the  county. 
—Welch  T.  Wan,  110  P.  1060L 
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763. 

"Complete."— Town  of  Checotah  T.  Town  of 
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App.)  119  P.  109. 
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"Corroborate."— People  v.  Coffey  (Cal.)  lli» 
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751. 
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faula  (OU.)  119  P.  1014. 

"Defect."-Kelly  v.  Qty  of  Butte  (Mont)  119 
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"Demise."— Chandler  T.  Hart  (Cal.)  119  P. 
516. 

"Deposition."- Town  of  Checotah  v.  Town  of 
Kufaula  (Okl.)  119  P.  1014. 
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•Trial."— Haynea  v.  Smith  (Okl.)  119  P.  246. 
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